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STATEMENT OF BASIS OF JURISDICTION

The Supreme Court has jurisdiction in this appeal under Const 1963, art 6, § 28; the
Administrative Procedures Act of 1969, 1969 PA 306, MCL 24.301 to MCL 24.306; MCL

462.26; MCL 460.59; MCR 7.301(A); and MCR 7.02(6)(a)(i).

STATEMENT OF QUESTION PRESENTED

1. Should this Court uphold the December 1, 2023 Order of the Michigan Public Service
Commission (“MPSC”) approving Enbridge’s application to replace existing operating pipelines
in the Straits of Mackinac with a new section in a tunnel?

APPELLANTS’ ANSWER: No

APPELLEES’ ANSWER: Yes

AMICUS’ ANSWER: Yes

STATEMENT OF INTEREST FOR AMICUS CURIZ SMALL BUSINESS
ASSOCIATION OF MICHIGAN

The membership of the Small Business Association of Michigan (“SBAM”) supports the
MPSC’s decision to grant the application at issue in this case, because the underlying project would
lower the risk to Michigan’s environment and economy. With more than 32,000 businesses in
every sector of Michigan’s economy and geography, SBAM’s membership, like the people of
Michigan, would benefit from essentially eliminating the risk of an oil spill in the Straits of
Mackinac from Enbridge’s Line 5 petroleum pipeline (“Line 5”). SBAM members have closely
followed the Enbridge application to the MPSC at issue in this case, as well as the litigation

regarding the pipeline more broadly. SBAM believes the relocation of existing pipelines in an
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underground tunnel is the most reliable way to protect Michigan’s environment, its businesses,
and its consumers, and that failing to grant the permit as proposed is likely to lead to a continuation
of the current pipeline indefinitely, with options to ensure the safety of that line.

Small business owners depend on both the environmental assets of the State of Michigan
and reliable energy supplies to allow small businesses to flourish. An oil spill in the Straits of
Mackinac (the “Straits”) would be potentially catastrophic for SBAM’s members in many ways,
including but not limited to harms to potable and non-potable water supply, reduction of tourism,
and energy supply disruptions. Thus, SBAM members have an interest in the affirmation of the

MPSC’s December 1, 2023 order and in expeditious implementation of the underlying project.

INTRODUCTION

SBAM members have closely followed the Enbridge application to relocate approximately
four miles of the Line 5 petroleum pipeline (“Line 57) in the Straits of Mackinac (“Straits”) into a
tunnel in order to essentially eliminate the risk of an oil spill in the waters of the Straits. While
there is enough dispute between the parties to have generated thousands of pages of materials and
numerous lawsuits (including this one), there is one area of agreement: the status quo is no party’s
desired outcome. SBAM supports the application because it does not want the status quo to be
Michigan’s future. Until and unless the tunnel is constructed, Michigan’s environment and energy
supplies will be at an unnecessary level of risk.

The MPSC took years to pore through thousands of pages of evidence and argument to
answer a simple question: Would Michigan’s public interest and environment be better protected
if the petroleum pipelines operating in the waters of the Straits were replaced with a pipeline
located in a tunnel built in bedrock? It is unsurprising the MPSC answered that question in the

affirmative, noting “in the last five years, the dual pipelines have experienced two incidents,
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including one anchor strike incident, that could have resulted in a catastrophic release of Line 5
products into the Straits.” In re Application of Enbridge, order of the Public Service Commission,
entered December 1, 2023 (Case No. U-20763), p. 346, citing 10 Tr 1333-1334; 12 TR 1724-1725;
Exhibit S-6, p.1. This court should affirm the decision of the MPSC.

In the several years since the MPSC granted the permit, separate litigation over the current
line has now yielded a federal court decision finding that not only is Michigan unable to shut down
the current pipelines, the State is not permitted to enforce safety measures found within its 1953
easement for the existing dual pipelines. Enbridge Energy, Ltd. P'ship v. Whitmer, No. 1:20-cv-
1141-RJJ-RSK, ECF No. [164], PagelID. [25-27] (W.D. Mich. Dec. 17, 2025). (“[Michigan’s]
enforcement of the safety conditions in the 1953 Easement is preempted because Congress
reserved these judgments exclusively to the federal government.”) Enbridge, No. 1:20-cv-1141,
at PagelD.27 (W.D. Mich. Dec. 17, 2025). In prior years, Michigan’s government had relied on
these provisions of the easement in communications to Enbridge, and Enbridge agreed to install
additional supports and to make coating repairs. See, e.g., Attachment 1, Michigan Attorney
General's Office. Letter to Bradley F. Shamla (Enbridge) re Line 5 Dual Pipelines at the Straits of
Mackinac (Sept 1, 2017) and Attachment 2, Mich. Dep’t of Env’tal Quality (now Mich. Dep’t of
Env., Great Lakes, & Energy), MDEQ Issues Enbridge a Permit for 48 Anchors in Straits (Dec 4,
2018).

While the question of state vs. federal authority is not before the court today, it is
important context, because it shows further delay or refusal to permit the tunnel is most likely to
result in a status quo, with fewer tools to ensure the safety of those lines than previously existed.
The proposed tunnel is far more protective of both the citizens and the waters of Michigan far more

protections. In short, SBAM believes overturning the MPSC’s meticulously-supported decision
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would most likely result in Michigan, and SBAM members, continuing to bear unnecessary risks

for decades to come.

ARGUMENT

1. The MPSC’s Decision Was Correct: A Pipeline in a Tunnel is Better for the
Environment than Pipelines on the Bottom of the Straits.

In the proceedings before the MPSC, Enbridge applied for, and was granted, permission to
replace a segment of dual operating petroleum pipeline located in the waters of the Straits and
relocate the pipelines into a tunnel that the application demonstrated will meet and exceed federal
safety standards (the “Replacement Project”). As other parties have explained, the order met the
necessary Constitutional standard, as it was both authorized by law and supported by competent,
material, and substantial evidence on the whole record. Const 1963, art 6, § 28. See also Attorney
Gen. v. Pub. Serv. Comm., 165 Mich App 230, 235; 418 N.W.2d 660 (1987).

The Commission’s lengthy decision followed years and years of proceedings and
consideration of thousands upon thousands of pages to answer a question that is fairly
straightforward: is it better for the environment to transport petroleum in a pipeline housed in a
tunnel in bedrock or in pipelines on the bottom of the Great Lakes? The MPSC reached the obvious
conclusion, which is that there are not feasible and prudent alternatives to Enbridge’s proposed
tunnel that would better protect Michigan’s environment.

The counter to this argument that is offered by the appellants is, at its heart, that the MPSC
failed to consider the alternative of the dual pipelines, or Line 5 as a whole, not operating. As
SBAM has warned from its very first comment to the MPSC, denial of the tunnel permit is very
likely to result in the operation of the dual pipelines in the waters of the Great Lakes for many,

many years to come. MPSC Docket Number U-20763-0258 (8/24/2020). More than five years
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after SBAM issued that warning, the results of other related litigation show that SBAM was right
to voice this concern. If this Court decides that the MPSC must assume that Line 5 doesn’t exist
for the purposes of environmental analysis, as the appellants urge, the ironic outcome is very likely
to be that Michigan lives with those pipelines (and the risks they pose) for decades to come, as
explained below.

2. Failure to Build the Tunnel Will Likely Lead to Years of Operation of the Existing

Pipelines.

In Enbridge Energy, Limited Partnership v Governor of Michigan, the federal district court
recently held that Michigan lacks authority to unilaterally shut down the interstate Line 5 pipeline
based on state safety concerns, because of both the international treaties at issue and because
federal law pre-empted the field. Enbridge, No. 1:20-cv-1141, at PagelD.43 (WD Mich, Dec. 17,
2025). The decision took care to note the pre-emption existed even if a state’s concerns are serious
and well-founded—such as the risk of a catastrophic spill in the Great Lakes. Id. at PagelD.44.
This decision was broadly compatible with that of a different federal judge in similar case
regarding the state’s authority over Line 5, who also found that questions of federal law were likely
to be decisive. Michigan v. Enbridge Energy, LP, 571 FSupp3d 851, 859, 862 (WD Mich, 2021).

The December 17, 2025 opinion does more than prohibit Michigan from unilaterally
shutting down Line 5; it also substantially constrains the State’s ability to enforce safety-related
conditions associated with the existing 1953 easement. Enbridge, No. 1:20-cv-1141, at
PagelD.25-26 (W.D. Mich.). Under that framework, the court found, state action that conditions
continued operation of an interstate pipeline on compliance with state-imposed safety measures is
preempted,. /d. at PagelD.24-29. While this decision will likely be appealed, it points to the

substantial likelihood that if the Michigan law does not allow the siting of the pipeline within the
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tunnel, the dual pipelines will continue to operate—and potentially leaving the State left with even
fewer tools to enforce Line 5’s safety than it had before the appellants began their efforts.

The easement that the State of Michigan granted to Applicant that first allowed the
placement of Line 5 in the waters of the Straits has no expiration date. Michigan v Enbridge
Energy, LP, 571 FSupp3d 851, 855 (WD Mich, 2021), citing 18 of the easement. The application
here is a clear path away from the status quo through voluntary action: Enbridge has agreed with
the State of Michigan to relocate the pipelines into a privately constructed, publicly-owned tunnel
and essentially eliminate the risk of an oil spill in the Straits.

Appellants appear not to contest that continued operation of Line 5 in open water is worse
for Michigan’s environment than the tunnel alternative — even before the continued operation was
paired with diminished state authority to reduce risk through state-law mechanisms. Allowing
Line 5 to be housed in a bedrock tunnel in accordance with the agreement authorized by state law
achieves a structural reduction of risk that that is permissible even under this interpretation of
federal law, all while advancing Michigan’s public trust responsibilities. Affirmance of the MPSC
order permitting the tunnel therefore serves, rather than undermines, the State’s sovereign and
environmental interests that NREPA was intended to protect. MCL 324.503.

This case is fundamentally about whether the most likely path out of the status quo will
remain open, and how many more years Michiganders must live with unnecessary risks of an oil
spill. If Appellants are successful and permission to construct the tunnel is denied, then SBAM
believes this Court will be signing Michigan up for decades of petroleum pipelines sitting in the
waters of the Great Lakes. That is not a reasonable or prudent option, as the MPSC’s decision

explains at length. It is also the only outcome that none of the parties want. Yet, if this court
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upholds MPSC’s order and allows Enbridge to proceed, it will allow Michigan to implement the

only likely way to essentially eliminate the risk of a catastrophic oil spill in the Straits.

CONCLUSION

In its December 1, 2023 Order, the MPSC came to a decision that is clearly correct at its
heart: it would be better to essentially eliminate the risk of a catastrophic oil spill in the Straits than
it would be to continue to bear that risk. This court should protect Michigan’s waters by upholding
that decision. The only likely path that leads to the removal of two petroleum pipelines from the
lakebed of the Great Lakes is to grant the application. SBAM urges this court not to take away
Michigan’s best opportunity to avoid decades of unnecessary risk to its waters, environment and

economy.

Respectfully submitted,
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News Release: MDEQ issues Enbridge a permit for 48
anchors in Straits

Michigan Department of Environment, Great Lakes, and Energy sent this bulletin at 12/04/2018 04:12 PM EST

Having trouble viewing this email? View it as a Web page.
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MICHIGAN DEPARTMENT OF ENVIRONMENTAL QUALITY

For Immediate Release:
December 4, 2018

Contacts:
Scott Rasmusson, MDEQ Environmental Quality Analyst, rasmussons@michigan.gov, 989-313-9708
DEQ Media Office, deq-assist@michigan.gov, 517-284-9278

MDEQ issues Enbridge a permit for 48 anchors in Straits

LANSING, MICH. The Michigan Department of Environmental Quality (MDEQ), Water Resources Division, has
issued Enbridge a permit to install 48 anchor support structures into the lake bed on Line 5 pipelines to decrease the span
distance at these locations within the Straits of Mackinac. The project is located in Wawatam Township, Emmet County
and Moran Township, Mackinac County, Michigan. MiWaters permit number WRP014208 v.1.

The MDEQ completed its review and drafted the permit on November 5, 2018, under authority of Part 325, Great Lakes
Submerged Lands, of the Natural Resources and Environmental Protection Act, 1994 PA 451, as amended. Enbridge
returned the permit on Friday November 30, 2018.

Project activities involve the installation of a helical anchoring system with saddle mounts around the pipeline in each of
the proposed locations. The 48 anchors will be augured directly into the lake bed using 10-inch diameter screws. The
total direct lake bottom impact of all screw augers will be approximately 20 cubic yards with a total footprint of about 53
square feet. Permit conditions require verification of anchor support placement by diver or remote operate vehicle
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including documentation of pipeline coating conditions after anchors are installed.

The 48 proposed anchors are for the purpose of minimizing the potential of having any pipe spans exceeding 75 feet.
This work is being completed to fulfill Enbridge’s obligations under the State of Michigan 1953 bottomlands easement
between Enbridge and the Michigan Department of Natural Resources, as well as the Enbridge-U.S. Environmental
Protection Agency Federal Consent Decree. This project is not associated with any new utility installation.
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