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Note on Precedential Value

“A panel of the Court of Appeals must follow the rule of law established by a prior published
decision of the Court of Appeals issued on or after November 1, 1990, that has not been reversed
or modified by the Supreme Court, or by a special panel of the Court of Appeals as provided in
this court rule.” MCR 7.215(J)(1).

Several cases in this book have been reversed, vacated, or overruled in part and/or to the extent
that they contained a specific holding on one issue or another. Generally, trial courts are bound
by decisions of the Court of Appeals “until another panel of the Court of Appeals or [the
Supreme] Court rules otherwise[.]” In re Hague, 412 Mich 532, 552 (1982). While a case that has
been fully reversed, vacated, or overruled is no longer binding precedent, it is less clear when an
opinion is not reversed, vacated, or overruled in its entirety. Some cases state that “an overruled
proposition in a case is no reason to ignore all other holdings in the case.” People v Carson, 220
Mich App 662, 672 (1996). See also Stein v Home-Owners Ins Co, 303 Mich App 382, 389 (2013)
(distinguishing between reversals in their entirety and reversals in part); Graham v Foster, 500
Mich 23, 31 n 4 (2017) (because the Supreme Court vacated a portion of the Court of Appeals
decision, “that portion of the Court of Appeals’ opinion [had] no precedential effect and the trial
court [was] not bound by its reasoning”). But see Dunn v Detroit Inter-Ins Exch, 254 Mich App
256, 262 (2002), citing MCR 7.215(J)(1) and stating that “a prior Court of Appeals decision that
has been reversed on other grounds has no precedential value. . . . [W]here the Supreme Court
reverses a Court of Appeals decision on one issue and does not specifically address a second issue
in the case, no rule of law remains from the Court of Appeals decision.” See also People v James,
326 Mich App 98 (2018) (citing Dunn and MCR 7.215(J)(1) and stating that the decision, “People v
Crear, 242 Mich App 158, 165-166 (2000), overruled in part on other grounds by People v Miller,
482 Mich 540 (2008), . . . [was] not binding”). Note that Stein specifically distinguished its holding
from the Dunn holding because the precedent discussed in Dunn involved a reversal in its
entirety while the precedent discussed in Stein involved a reversal in part.

The Michigan Judicial Institute endeavors to present accurate, binding precedent when
discussing substantive legal issues. Because it is unclear how subsequent case history may affect
the precedential value of a particular opinion, trial courts should proceed with caution when
relying on cases that have negative subsequent history. The analysis presented in a case that is
not binding may still be persuasive. See generally, Dunn, 254 Mich App at 264-266.
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Using This Benchbook

Although this benchbook is primarily intended for use by judges, it also
contains information useful to law enforcement officers, court personnel,
attorneys, and domestic violence service providers. The purpose of this
benchbook is to address Michigan and federal law governing domestic
violence in the three courtroom contexts where it is most likely to be at
issue: criminal proceedings, personal protection proceedings, and
domestic relations proceedings. Note that allegations of domestic
violence may simultaneously be at issue in multiple courts and multiple
counties as criminal, domestic relations, and personal protection
proceedings are instituted; accordingly, each court involved in these
disparate proceedings can best respond to the parties’ situation if it acts
with an understanding of how its decision-making might affect (or be
affected by) other proceedings in the court system.

To supplement the information, committee tips are provided throughout
the benchbook content. This supplementary information has been
included primarily to address safety concerns that accompany the legal
issues in cases involving allegations of domestic violence. The committee
tips come from the judges, service providers, and court personnel who
participated in the drafting of this benchbook since its creation. The
committee tips in this benchbook represent the best professional judgment
of Advisory Committee members and are not intended to be
authoritative statements by the Justices of the Michigan Supreme Court.

This benchbook also contains the following helpful features:

= BOOKMARKS

Bookmarks have been included on the left-hand side of the document
for navigational purposes. The bookmarks are both expandable and
collapsible, are clickable, and list all of the benchbook’s chapters,
sections, subsections, and sub-subsections.

If you do not see the bookmarks to the left of your screen, please see
your technical support staff for assistance.

- QUICK SEARCH

This PDF contains a search feature that allows a quick keyword
search of the entire benchbook content. The quick search can be
accessed by hitting CTRL-F, which will pull up a search box.

= PREVIOUS VIEW (GO BACK)

Vi



A Go Back Bookmark has been included in the PDF version of this
benchbook, which will take you back to your previously viewed
location. This bookmark will allow you to jump back to the most
recently viewed location. You can hit ALT-back arrow to also return to
your previously viewed location.

Note that you may need to hit the Go Back Bookmark or the ALT-back
arrow more than once to return to your original location.

= [INDEXES

This benchbook contains a Subject Matter Index and a Tables of
Authority. The Subject Matter Index provides a centralized,
comprehensive list of principal topics contained in the benchbook and
clickable page numbers that take the reader directly into the text
where that topic is discussed. The Tables of Authority provides a list
of all the authority cited throughout the benchbook and also provide
clickable page numbers.

= GLOSSARY

This benchbook contains a Glossary that provides a centralized,
comprehensive list of definitions for key terms that are referenced
throughout the benchbook. Note that where a term located in the
benchbook content is defined in the Glossary, it will appear as gold
and is clickable.
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Section 1.1 Domestic Violence Benchbook—Fourth Edition

1.1 Defining Domestic Violence

The term domestic violence has been given different definitions, depending
on the source defining the term. These definitions have been cited where
applicable and should be consulted in appropriate cases. The following
definitions should not be construed to encompass all definitions of
domestic violence or to encompass all contexts where domestic violence may
be defined.

Note: In this benchbook, the term domestic violence is used
interchangeably with domestic abuse.

Although a glossary has been created and appears at the end of this book,
the following definitions have been intentionally left in this chapter.
However, they also appear in the glossary for the reader’s convenience.

e For purposes of the Batterer Intervention Standards for the
State of Michigan,! domestic violence is defined as follows:

“Domestic Violence is a pattern of controlling
behaviors, some of which are criminal, that includes but
is not limited to physical assaults, sexual assaults,
emotional abuse, isolation, economic coercion, threats,
stalking and intimidation. These behaviors are used by
the batterer in an effort to control the intimate partner.
The behavior may be directed at others with the effect of
controlling the intimate partner.” Batterer Intervention
Standards for the State of Michigan, Section 4.1.

* For purposes of the Domestic Violence Prevention and
Treatment Act, domestic violence is defined as follows:

“‘Domestic violence” means the occurrence of any of the
following acts by an individual that is not an act of self-
defense:

(i) Causing or attempting to cause physical or
mental harm to a family or household member.

(i) Placing a family or household member in fear
of physical or mental harm.

(iif) Causing or attempting to cause a family or
household member to engage in involuntary
sexual activity by force, threat of force, or duress.

1 The Batterer Intervention Standards for the State of Michigan are standards promulgated to assist courts
in identifying Batterer Intervention Services (BIS) providers. For additional information on the BIS, see
Section 1.5(B).
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(iv) Engaging in activity toward a family or
household member that would cause a reasonable
individual to feel terrorized, frightened,
intimidated, threatened, harassed, or molested.”
MCL 400.1501(d).?

Note: MCL 400.1501(e) defines family or
household member to include any of the
following:

“(i) A spouse or former spouse.

(if) An individual with whom the person
resides or has resided.

(i) An individual with whom the
person has or has had a dating
relationship.

(iv) An individual with whom the
person is or has engaged in a sexual
relationship.

(V) An individual to whom the person is
related or was formerly related by
marriage.

(vi) An individual with whom the
person has a child in common.

(vil) The minor child of an individual
described in subparagraphs (i) to (vi).”

For purposes of a peace officer investigating or intervening
in a domestic violence incident under the Code of Criminal
Procedure, that term “means an incident reported to a law
enforcement agency involving allegations of 1 or both of
the following:

(i) A violation of a personal protection order issued
under . . . MCL 600.2950, or a violation of a valid foreign
protection order.

Section 1.1

2 several other statutes refer to this definition of domestic violence by reference. See, e.g., MCL 600.2157a
(admissibility of statements between domestic violence counselor and victim), MCL 600.2972 (motion to
seal court records in domestic violence case), MCL 712.1 (safe delivery of newborns), MCL 750.136b (child
abuse), MCL 765.6b (release of defendant subject to protective conditions), and MCL 780.951
(presumption regarding self defense). While the Child Custody Act, MCL 722.21 et seq. does not define
domestic violence or explicitly refer to MCL 400.1501, the Court of Appeals held that “*domestic violence’
as used by MCL 722.23(k) [(best-interest factors)] includes ‘domestic violence’ as defined in MCL
400.1501.” Brown v Brown, 332 Mich App 1, 12 (2020).
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(if) A crime committed by an individual against his or
her spouse or former spouse, an individual with whom
he or she has had a child in common, an individual with
whom he or she has or has had a dating relationship, ]
or an individual who resides or has resided in the same
household.” MCL 764.15¢(7)(c).#

¢ For purposes of admitting other acts of domestic violence into
evidence in a criminal proceeding involving domestic
violence, that term “means an occurrence of 1 or more of
the following acts by a person that is not an act of self-
defense:

(i) Causing or attempting to cause physical or mental
harm to a family or household member.

(if) Placing a family or household member in fear of
physical or mental harm.

(iii) Causing or attempting to cause a family or
household member to engage in involuntary sexual
activity by force, threat of force, or duress.

(iv) Engaging in activity toward a family or household
member that would cause a reasonable person to feel
terrorized, frightened, intimidated, threatened,
harassed, or molested.” MCL 768.27b(6)(a).

Note: MCL 768.27b(6)(b) defines a family or
household member to include any of the following;:

“(i) A spouse or former spouse.

(i) An individual with whom the person
resides or has resided.

(iif) An individual with whom the person has
or has had a child in common.

(iv) An individual with whom the person has
or has had a dating relationship. As used in
this subparagraph, ‘dating relationship’
means frequent, intimate associations
primarily characterized by the expectation of
affectional involvement. This term does not

Page 1-4

3 MmeL 764.15¢(7)(b) defines dating relationship as “that term [is] defined in . . . MCL 600.2950.”
4 See Section 3.3 for more information on the requirements of MCL 764.15c.

5 See Section 4.5(B)(4) for more information on the admissibility of other acts of domestic violence.
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include a casual relationship or an ordinary
fraternization between 2 individuals in a
business or social context.”

Section 1.2

See also MCL 600.2950, which discusses domestic relationship personal
protection orders (PPOs), and MCL 750.81 and MCL 750.81a, which
discuss criminal domestic assaults.®

1.2 Summary of Benchbook Contents

This benchbook contains comprehensive coverage of domestic violence
and related subject matter. Where no other Michigan Judicial Institute
(MJI) publication addresses a topic, a complete discussion of the topic is
provided. However, where another MJI publication contains a detailed
discussion of the same topic, this benchbook summarizes the topic,
discusses its relevance to domestic violence, and refers the reader to the
other MJI publication where the topic is discussed in more detail.

A brief summary of the benchbook content is as follows:

Chapter 2 discusses offenses that involve domestic
violence.

Chapter 3 discusses statutory provisions and case
management practices governing pretrial release and
probation of offenders.

Chapter 4 addresses evidentiary issues applicable to
criminal cases involving allegations of domestic violence.

Chapter 5 discusses personal protection orders (PPOs),
including the different types of PPOs available and the
statutory and court rule provisions for issuing, dismissing,
modifying or terminating, extending, and enforcing the
PPOs. The chapter also discusses peace bonds and foreign
protection orders.

Chapter 6 discusses federal and state statutory firearms
restrictions applicable to domestic violence cases.

Chapter 7 outlines some case management strategies
available to the court in dealing with court proceedings
where allegations of domestic violence exist, including
offering separate waiting areas for crime victims, the

6 For a detailed discussion of domestic relationship PPOs under MCL 600.2950, see Section 5.3(A). For a
detailed discussion of domestic assaults under MCL 750.81, see Section 2.2(A), and under MCL 750.81a,
see Section 2.2(B).

Michigan Judicial Institute

Page 1-5


http://legislature.mi.gov/doc.aspx?mcl-600-2950
http://legislature.mi.gov/doc.aspx?mcl-750-81
http://legislature.mi.gov/doc.aspx?mcl-750-81a
http://legislature.mi.gov/doc.aspx?mcl-750-81a
http://legislature.mi.gov/doc.aspx?mcl-750-81
http://legislature.mi.gov/doc.aspx?mcl-600-2950

Section 1.3

1.3

1.4

Page 1-6

Domestic Violence Benchbook—Fourth Edition

confidentiality of records and/or certain information
contained in the records, and using alternative dispute
resolution for case management involving domestic
violence.

¢ Chapter 8 addresses the impact allegations of acts of
domestic violence and criminal sexual conduct convictions
have on domestic relations cases. Chapter 8 also addresses
the impact allegations of domestic violence have on
proceedings that involve multiple jurisdictions.

Included in this benchbook, is also the following appendix:

e Appendix, which contains a table summarizing the federal
and statutory firearms restrictions that apply to individuals
who are subject to certain criminal proceedings and court
orders involving domestic violence cases.

Documents Filed by Incarcerated Parties

A pleading or other document filed by an individual who is not
represented by an attorney and who is incarcerated in a prison or jail
“must be deemed timely filed if it was deposited in the institution’s
outgoing mail on or before the filing deadline.” MCR 1.112. Proof that the
document was timely filed “may include a receipt of mailing, a sworn
statement setting forth the date of deposit and that postage has been
prepaid, or other evidence (such as a postmark or date stamp) showing
that the document was timely deposited and that postage was prepaid.”
Id.

Statewide Agencies ThatAddress Domesticand Sexual
Violence

There is broad consensus that the most effective response to domestic
and sexual violence is a coordinated community response, in which the
court’s efforts are part of a continuum of services offered by the justice
system and social services communities. Courts can best function as part
of a coordinated community response when they are aware of the variety
of specialized services provided by domestic and sexual violence
agencies. This section contains information about such agencies at the
statewide level.

The Michigan Domestic and Sexual Violence Prevention and Treatment
Board, the Michigan Coalition Against Domestic and Sexual Violence,
and the Michigan Resource Center on Domestic and Sexual Violence are
organizations operating at the statewide level to address the prevention

Michigan Judicial Institute


https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/michigan-court-rules/court-rules-book-ch-1-responsive-html5.zip/index.html

Domestic Violence Benchbook—Fourth Edition Section 1.4

and treatment of domestic and sexual violence from the perspective of
abused individuals. Although these agencies do not provide direct
assistance to persons subject to domestic and sexual abuse, they can
provide local referrals, information about domestic and sexual violence,
training resources, and technical assistance to courts.

Michigan has a hotline to provide crisis support for all victims, survivors,
support people, and professionals serving those individuals.” The hotline
is available 24 hours a day, seven days a week, and 365 days a year.
Trained advocates provide support specific to each unique situation. The
hotline is free and accessible by phone, text, chat, and TTY (for
individuals who are deaf or hard of hearing). To reach the support
offered by the hotline, an individual may call 866-864-2338, text 877-861-
0222 (standard text messaging rates apply), chat MCEDSV.org/chat, or
TTY 517-898-5533.5

A. Michigan Domestic and Sexual Violence Prevention and
Treatment Board (MDSVPTB)

“The Michigan Domestic and Sexual Violence Prevention and
Treatment Board (MDSVPTB) was established in 1978 by state
legislation that created a Governor-appointed Board responsible for
focusing state activity on domestic violence. The Board offices are
administratively housed within the Michigan Department of Health
and Human Services.” Michigan Department of Health & Human
Services (MDHHS), About the Board. “The Board develops and
recommends policy; develops and provides technical assistance and
training to the criminal justice, child welfare, etc.; and administers
state and federal funding for domestic and sexual violence services.”
Id.

Among other responsibilities, the MDSVPTB coordinates statewide
efforts to educate the justice system and other professionals about
domestic and sexual violence. See MCL 400.1504. For a complete list
of the legislatively mandated powers and duties of the MDSVPTB, see
MCL 400.1504.

MCL 400.1501(d) defines domestic violence for purposes of the
MDSVPTB’s activities. However, several other statutes incorporate
this definition by reference.

For additional information on the MDSVPTB, including contact
information, see the Council on Law Enforcement and Reinvention,

The hotline was implemented in February 2022.

8Changes may have occurred to these means of accessing support in a crisis since this benchbook was last
updated. MCEDSV operates the hotline, and information about the hotline may be found on its website at
https://mcedsv.org/hotline-domestic-violence/hotline-chat/.
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Michigan Domestic and Sexual Violence Prevention Treatment Board, and
the Michigan Department of Health & Human Services, Domestic &
Sexual Violence.

. Michigan Coalition to End Domestic and Sexual Violence

(MCEDSV)

“[The Michigan Coalition to End Domestic and Sexual Violence]
MCEDSV is a statewide [private, non-profit] membership
organization whose members represent a network of over 70
domestic and sexual violence programs and over 200 allied
organizations and individuals. We have provided leadership as the
statewide voice for survivors of domestic and sexual violence and the
programs that serve them since 1978. MCEDSV is dedicated to the
empowerment of all the state’s survivors of domestic and sexual
violence. Our mission is to develop and promote efforts aimed at the
elimination of all domestic and sexual violence in Michigan.”
Michigan Coalition to End Domestic and Sexual Violence, About Us.

For additional information on the MCEDSV, including contact
information, see the Michigan Coalition to End Domestic & Sexual
Violence website.

. Battering Intervention Services Coalition of Michigan

(BISC-MI)

The Battering Intervention Services Coalition of Michigan (BISC-MI)
is a private, non-profit statewide organization that “provide[s] a
working forum for interaction and information sharing among
agencies and individuals concerned with the provision of batterer
intervention services in Michigan, ... create[s] and maintain[s]
coordinated community actions that hold batterers accountable for
their behavior, and promote[s] victim safety, autonomy and
empowerment.” Battering Intervention Services Coalition of
Michigan (BISC-MI), About BISC-MI.

For additional information on the BISC-MI, including contact
information, see the Battering Intervention Services Coalition of
Michigan website.
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1.5 Community-Based Efforts That Address Domesticand
Sexual Violence

A. Domestic & Sexual Violence Service Agencies

Michigan domestic and sexual violence service agencies provide
abused individuals with help and support in getting free from
violence. For additional information, including a list of local domestic
and violence service agencies, see the Michigan Department of Health
& Human Services, Domestic & Sexual Violence.

Domestic and sexual violence service agencies provide many forms of
assistance to victims of domestic and sexual violence. For information
on services provided county-by-county throughout Michigan, see
Michigan.gov, Find Services In Your Area.

The Code of Criminal Procedure provides that “[a] police officer or a
prosecuting attorney may provide a domestic or sexual violence
service provider agency with the name, demographics, and other
pertinent information of, and information to facilitate contact with, a
victim of domestic or sexual violence for the purpose of offering
supportive services to the victim.” MCL 776.21b(1). “If a police officer
or prosecuting attorney provides information to a domestic or sexual
violence service provider agency under [MCL 776.21b], that police
officer or prosecuting attorney shall notify the victim of domestic or
sexual violence that the information was provided.” MCL 776.21b(1).
MCL 776.21b “does not authorize the disclosure of a confidential
address.” MCL 776.21b(2).

“The providing of information by a police officer or prosecutor under
[MCL 776.21b(1)] is in addition to any other requirement under law to
provide notice or information to a victim of domestic or sexual
violence, including, but not limited to, [MCL 780.753 and MCL
752.953].” MCL 776.21b(3).

B. Batterer Intervention Services (BIS)

Although the Battering Intervention Services (BIS) providers may
vary in their approach, the BIS programs are generally designed to
hold domestic and sexual violence perpetrators accountable for their
actions and to provide the domestic and sexual violence perpetrators
with an opportunity to change their behavior. See the Battering
Intervention Services Coalition of Michigan (BISC-MI), BISC-MI
Mission Statement.

To assist courts in identifying BIS providers that respond to the need
for safety and accountability, many states and several Michigan
localities promulgated batterer intervention standards.” These

Michigan Judicial Institute Page 1-9


https://www.michigan.gov/mdhhs/0,5885,7-339-71548_7261---,00.html
https://www.michigan.gov/som/0,4669,7-192-29941_30586_240-2884--,00.html
https://www.biscmi.org/aboutus/history.html
https://www.biscmi.org/aboutus/history.html
https://www.biscmi.org/aboutus/history.html
http://legislature.mi.gov/doc.aspx?mcl-776-21b
http://legislature.mi.gov/doc.aspx?mcl-776-21b
http://legislature.mi.gov/doc.aspx?mcl-776-21b
http://legislature.mi.gov/doc.aspx?mcl-776-21b
http://legislature.mi.gov/doc.aspx?mcl-776-21b
http://legislature.mi.gov/doc.aspx?mcl-776-21b
http://legislature.mi.gov/doc.aspx?mcl-752-953
http://legislature.mi.gov/doc.aspx?mcl-752-953
http://legislature.mi.gov/doc.aspx?mcl-752-953
http://legislature.mi.gov/doc.aspx?mcl-780-753
http://legislature.mi.gov/doc.aspx?mcl-776-21b

Section 1.5

Domestic Violence Benchbook—Fourth Edition

standards articulate minimum guidelines for the operation of batterer
intervention services as they work to provide abusers with an
opportunity to change their criminal behavior. See the Batterer
Intervention Standards for the State of Michigan.

The purpose of the Batterer Intervention Standards for the State of
Michigan is to “[a]ssist in helping judges and others identify Batterer
Intervention Services (BIS) that are reliable, predictable[,] and
responsive sources of intervention (treatment)[,] [and to] [p]rovide
the public and the court with realistic expectations of service.” SCAO
Administrative Policy Memorandum 1999-01, p 2.

The Batterer Intervention Standards for the State of Michigan require
“[e]ach [BIS] provider [to] develop an agreement with its referring
courts regarding reporting procedures (e.g. when the batterer re-
offends or fails to comply with program rules and expectations).”
Batterer Intervention Standards for the State of Michigan, supra at
§8.14. To facilitate communication with the referring court regarding
a participant’s progress, it is critical that a BIS provider obtain the
participant’s consent to release information to the court and/or
probation department.!? See Id. at §8.3.

The Batterer Intervention Standards for the State of Michigan also
require the BIS providers to “report to probation, the court[,] and/or
Child Protective Services any criminal behavior or violation of court
order relating to domestic violence that is relayed by the batterer
during the court of service.” Id. at §6.2.

C. Ethical Concerns With Judicial Participation in
Coordinated Community Response

A judge may participate in a coordinated community response to
domestic violence so long as the “activity as a member of an
organization [does not] cast doubt on the judge's ability to perform
the function of the office in a manner consistent with the Michigan
Code of Judicial Conduct, the laws of this state, and the Michigan and

Page 1-10

9 “Implementation of the Batterer Intervention Standards [was] part of a joint effort between the State
Court Administrative Office, the Governor’s Office, the Prosecuting Attorneys Association of Michigan [],
the [Department of Human Services], [and the] Domestic [and Sexual] Violence Prevention and Treatment
Board to facilitate the use of high quality batterer treatment programs and to strengthen the coordination
of justice system response to the crime of domestic violence.” SCAO Administrative Policy Memorandum
1999-01, p 3. Following implementation of the Batterer Intervention Standards, the SCAO Administrative
Policy Memorandum 1999-01, dated January 11, 1999, was issued to encourage state courts to follow the
guidelines set out in the Batterer Intervention Standards for the State of Michigan.

10 The BIS providers are required to “comply with all legally mandated reporting requirements regarding
suspected child abuse and neglect and the duty to warn third parties.” Batterer Intervention Standards for
the State of Michigan, supra at §6.1. See MCL 722.623-MCL 722.624 (duty to report child abuse and
neglect), and MCL 330.1946 (duty to warn third parties).
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United States Constitutions.”!! MCJC 2(F). For a list of quasi-judicial
activities a judge may engage in, see MCJC 4.

However, “[a] judge should not accept appointment to a
governmental committee, commission, or other position that is
concerned with issues of fact or policy on matters other than the
improvement of the law, the legal system, or the administration of
justice.” MCJC 4(I).

Additionally, “[a] judge must avoid all impropriety and appearance
of impropriety.” MCJC 2(A).

See State Bar of Michigan Ethics Opinion, JI-66 (March 23, 1993),
regarding a judge’s participation on the board of a civic organization
dedicated to helping certain victims, presumably including those of
domestic violence. Many other ethics opinions, judicial tenure
commission opinions, and opinions from other jurisdictions exist that
address ethical concerns related to judicial participation on various
committees or organizations. A full discussion of those are beyond
the scope of this benchbook.

1.6 Additional Domestic and Sexual Violence Resources

A. Publication: National Judicial Education Program’s (NJEP)
Judges Tell

Legal Momentum’s National Judicial Education Program (NJEP)
developed the publication Judges Tell: What | Wish | Had Known Before |
Presided in an Adult Victim Sexual Assault Case from a nationwide
survey of judges who had participated in NJEP’s Understanding Sexual
Violence programs. The publication covers twenty-five points ranging
from basic information about the prevalence and impact of sexual
assault to pro se defendants seeking to cross-examine their alleged
victims.

For additional information on NJEP and the Legal Momentum, see
the Legal Momentum, Courts, The Justice System, and Women.

B. Educational Material: NJEP’s Teen Dating Violence
Information Sheets

“Legal Momentum’s National Judicial Education Program [(NJEP])
has created a set of educational materials for judges, courts, court-
related professionals, schools, parents, teens, and the community to

wp judge should be particularly cautious with regard to membership activities that discriminate, or
appear to discriminate, on the basis of race, gender, or other protected personal characteristic.” MCIC 2(F).

Michigan Judicial Institute Page 1-11


http://www.legalmomentum.org/sites/default/files/reports/judges-tell-what-i-wish-i.pdf
http://www.legalmomentum.org/sites/default/files/reports/judges-tell-what-i-wish-i.pdf
http://www.legalmomentum.org/sites/default/files/reports/judges-tell-what-i-wish-i.pdf
https://www.michbar.org/opinions/ethics/numbered_opinions/OpinionID=775
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/Documents/Michigan%20Code%20of%20Judicial%20Conduct.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/Documents/Michigan%20Code%20of%20Judicial%20Conduct.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/Documents/Michigan%20Code%20of%20Judicial%20Conduct.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/Documents/Michigan%20Code%20of%20Judicial%20Conduct.pdf
http://courts.mi.gov/Courts/MichiganSupremeCourt/rules/Documents/Michigan%20Code%20of%20Judicial%20Conduct.pdf
https://www.legalmomentum.org/what-we-do/courts-justice-system-and-women

Section 1.6 Domestic Violence Benchbook—Fourth Edition

learn about the dangers and consequences of Teen Dating Violence
[(TDV)].” Legal Momentum, NJEP Resources on Teen Dating Violence.

“These eleven Information Sheets provide an introduction to many of
the issues involved in TDV and its intersections with other areas of
the law, and the Resources Sheet is a compilation of useful resources
about teen dating violence for judges, courts, school, parents, teens,
and the community.”

For additional information on NJEP and the Legal Momentum, see
the Legal Momentum, Courts, The Justice System, and Women.

C. Resource Guide: SCAO’s Friend of the Court Domestic
Violence Resource Guide

The State Court Administrative Office Friend of the Court Bureau
developed the Friend of the Court Domestic Violence Resource Guide “to
provide practical information about screening, detecting, and
responding to domestic violence at various stages of the FOC case
process. Specifically, this Guide will assist the FOC offices with the
following:

¢ Understand the importance of screening and responses to
domestic abuse.

¢ Identify FOC cases where domestic violence is present.
* Develop safety procedures to address domestic violence.

* Provide a safe environment when parties are at the FOC
court office.

¢ Examine how domestic violence information will be used.
¢ Examine how to minimize contact between the parties.

¢ Examine how to keep screening protocols confidential.”
Friend of the Court Domestic Violence Resource Guide, p 1.
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2.1 Chapter Overview

A. In General

Acts of domestic violence frequently include many different forms of
criminal behavior. See People v Wilson (Willie), 265 Mich App 386, 393
(2005). Specifically, the Court of Appeals stated that:

“Domestic violence includes any of the assaults
[(assault, assault and battery, and aggravated assault)].
[Elven murder may be characterized as domestic
violence. Domestic violence is not a specific crime, but a
description of circumstances surrounding a violent
crime in which the perpetrator and the victim have a
preexisting relationship that may be categorized as a
‘domestic’ relationship.” Wilson (Willie), 265 Mich App
at 393.

Any crime can be an act of domestic violence if perpetrated as a
means of controlling another person who is a family or household
member. See MCL 400.1501(d). To that end, this chapter only
addresses crimes that specifically contemplate domestic violence.
Crimes that may frequently occur in cases involving domestic
violence, but are not discussed in this chapter, include:

e Arson. See MCL 750.72 (first-degree arson); MCL 750.73
(second-degree arson); MCL 750.73 (third-degree arson);
MCL 750.75 (fourth-degree arson); MCL 750.77 (fifth-
degree arson; MCL 750.78 (certain misdemeanor
offenses involving fire); MCL 750.79 (offense involving
inflammable, combustible, or explosive materials).

® Assaults on a person. See MCL 750.82 (felonious
assault); MCL 750.83 (assault with intent to murder);
MCL 750.84 (assault with intent to do great bodily harm
less than murder or assault by strangulation or
suffocation); MCL 750.86 (assault with intent to maim);
MCL 750.87 (assault with intent to commit a felony).

* Cruelty to animals. See MCL 750.50 (crimes against
animals); MCL 750.50b (willfully or maliciously, and
without just cause, killing, torturing mutilating
maiming, disfiguring, or poisoning an animal).

¢ Cyberbullying another person. See MCL 750.411x.

¢ Extortion. See MCL 750.213.

* Homicide or attempted murder. See MCL 750.91
(attempted murder); MCL 750.316 (first-degree murder);
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MCL 750.317 (second-degree murder); MCL 750.321
(manslaughter); MCL 750.322 (willful killing of unborn
child by injuring mother in a way that if it had killed the
mother would have constituted murder).

* Kidnapping or unlawful imprisonment. See MCL
750.349; MCL 750.349b.

* Obstruction of justice. See MCL 750.122; MCL 750.483a.

* Prohibited conduct against a pregnant woman causing
death, miscarriage, stillbirth, or physical injury to the
embryo or fetus. See MCL 750.90a et seq.

B. Prosecutorial Discretion

“A prosecutor, as the chief law enforcement officer of a county, is
granted the broad discretion to decide whether to prosecute [a
defendant] or what charges to file [against a defendant].” People v
Williams (Anterio), 244 Mich App 249, 253-254 (2001) (trial court
erroneously dismissed domestic assault charges after the victim-
girlfriend refused to testify against the respondent-boyfriend by
“characteriz[ing] the offense as a private crime and [] suggest[ing]
that the victim[-girlfriend] has a legal right of any kind to decide
whether [the] defendant[-boyfriend] is prosecuted[, which] is clearly
inconsistent with the concept of public prosecutions of criminal

offenses[,] . . . [where] [p]ut simply, in criminal cases, the prosecutor
alone possesses the authority to determine whether to prosecute the
accused”).

Note: “[Dlespite the victim[-girlfriend’s] failure to
appear on the trial date, the prosecutor arguably had a
viable basis to proceed by showing that the victim][-
girlfriend] was an unavailable witness [under MRE
804(a)(5)].” Williams (Anterio), 244 Mich App at 254.

C. Court-Appointed Foreign Language Interpreter1

A party or witness with limited English proficiency is entitled to a
court-appointed foreign language interpreter if the interpreter’s
“services are necessary for the person to meaningfully participate in
the case or court proceeding[.]” MCR 1.111(B)(1).2 A person
financially able to pay for the interpretation costs may be ordered to

1 see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 1, Chapter 1, for more
information on foreign language interpreters.

2 In addition, “[t]he court may appoint a foreign language interpreter for a person other than a party or
witness who has a substantial interest in the case or court proceeding.” MCR 1.111(B)(2).
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reimburse the court for those costs. MCR 1.111(F)(5). See also MCR
1.111(A)(4).

2.2 Domestic Assault

“[T]he Legislature defines an assault as being a domestic assault if the
defendant and the victim have ever been married to each other, have ever
resided together, had a child in common, or have ever had a dating
relationship.” People v Wilson, 265 Mich App 386, 393-394 (2005).

A. Assault and Assault and Battery

1. Criminal Penalty

“Except as provided in subsection (3),[3] (4), or (5), an individual
who assaults or assaults and batters the individual’s spouse or
former spouse, an individual with whom the individual has had
a dating relationship, an individual with whom the individual
has had a child in common, or a resident or former resident of
the individual’s household, is guilty of a misdemeanor
punishable by imprisonment for not more than 93 days or a fine
of not more than $500.00 or both.” MCL 750.81(2).

Note: “The three categories of victims set forth in
[MCL 750.81(2)] are discrete classifications, and if a
victim falls within one of these classifications, the
statute applies. Coverage extends, in the first
category, to offenders who presently or previously
were married to the victim or, in the second
category, to offenders who biologically parented a
child with the victim. Either of these categories
may apply regardless of whether the offender and
victim ever resided together in the same
household. The third category applies to offenders
who resided in a household with the victim at or
before the time of the assault (or assault and
battery) regardless of the victim's relationship with
the offender. [MCL 750.81(2)] thus applies to
‘domestic’ offenders broadly defined as including
persons joined by marriage, common parenting, or
common household residence with the victim.” In
re Lovell, 226 Mich App 84, 87-88 (1997) (Court of

3 mMcL 750.81(3) prescribes a misdemeanor penalty of “imprisonment for not more than 93 days or a fine
of not more than $500.00, or both[]” for the assault or assault and battery of a pregnant woman whom the
assailant knows to be pregnant. MCL 750.81(4)-(5) provide enhanced penalties for repeat offenders. For
additional information on enhanced penalties, see Section 2.2(A)(3).

Page 2-4 Michigan Judicial Institute


http://legislature.mi.gov/doc.aspx?mcl-750-81
http://legislature.mi.gov/doc.aspx?mcl-750-81
http://legislature.mi.gov/doc.aspx?mcl-750-81
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/michigan-court-rules/court-rules-book-ch-1-responsive-html5.zip/index.html
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/michigan-court-rules/court-rules-book-ch-1-responsive-html5.zip/index.html
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/michigan-court-rules/court-rules-book-ch-1-responsive-html5.zip/index.html
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/michigan-court-rules/court-rules-book-ch-1-responsive-html5.zip/index.html
http://legislature.mi.gov/doc.aspx?mcl-750-81
http://legislature.mi.gov/doc.aspx?mcl-750-81

Domestic Violence Benchbook—Fourth Edition Section 2.2

Appeals found that “[t]he phrase ‘a resident . . . of
his or her household’ [] encompasse[d] [a] parent-
child relationship” where the 16-year-old
defendant-daughter allegedly assaulted and
battered her mother).

First-time offenders who are in violation of MCL 750.81(2) may
be eligible for deferred proceedings under MCL 769.4a. See
Section 2.2(C) for a detailed discussion of deferred proceedings.

2. Restitution

Victims of assault and assault and battery are entitled to
restitution. See MCL 780.794(2) (juvenile offenders); MCL
780.826(2) (misdemeanor offense).

For additional information on restitution, see the Michigan
Judicial Institute’s Crime Victim Rights Benchbook.

3. Enhanced Penalties

MCL 750.81(4)-(5) prescribe enhanced penalties for repeat
offenders.* If the prior conviction involved a crime listed in MCL
750.81(4)-(5), and that prior crime was committed against the
assailant’s spouse or former spouse, a person with whom the
assailant has or has had a dating relationship, a person with
whom the assailant has had a child in common, a resident or
former resident of the assailant’s household, or a pregnant
woman whom the assailant knew to be pregnant, the penalties
for the current offense will be enhanced as follows:

* Offenders with a single prior conviction are “guilty of
a misdemeanor punishable by imprisonment for not
more than 1 year or a fine of not more than $1,000.00,
or both[.]”MCL 750.81(4).

e Offenders with 2 or more prior convictions are
“guilty of a felony punishable by imprisonment for
not more than 5 years or a fine of not more than
$5,000.00, or both[.]” MCL 750.81(5).

Note: There is no statutory requirement that the
victim involved in the prior conviction be the same
person as the victim of the current offense.

The prior convictions that result in enhanced penalties under
MCL 750.81(4)-(5) are:

4 See Section 2.2(D) for the required procedures for seeking an enhanced sentence.
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A violation of MCL 750.81 (assault) or a local
ordinance substantially corresponding to MCL
750.81;

¢ A violation of MCL 750.81a (assault and infliction of
serious injury);

¢ A violation of MCL 750.82 (felonious assault);

e A violation of MCL 750.83 (assault with intent to
commit murder);

e A violation of MCL 750.84 (assault with intent to do
great bodily harm less than murder or assault by
strangulation or suffocation);

e A violation of MCL 750.86 (assault with intent to
maim); and

e A violation of a law of another state or a local
ordinance of another state that substantially
corresponds to MCL 750.81a, MCL 750.82, MCL
750.83, MCL 750.84, or MCL 750.86.

4. Technical Probation Violation

MCL 771.4b(1) (providing for a period of incarceration for
technical probation violations that increases in length as the
number of violations increases) does not apply to a probationer
on probation for a domestic violence violation of MCL 750.81, or
an offense involving domestic violence as that term is defined in
MCL 400.1501.° MCL 771.4b(6). There is a rebuttable
presumption that no arrest warrant will issue for a technical
probation violation. MCL 771.4b(7). Instead, the court will issue
a summons or show-cause order to the probationer for the
alleged technical probation violation. Id.

MCR 6.445(A) expressly provides that “[t]he court must issue a
summons, rather than a bench warrant, upon finding probable
cause to believe a probationer has committed a technical
violation of probation....” (Emphasis added.) The court may
overcome the presumption that a summons will issue (rather
than a bench warrant) if “the court states on the record a specific
reason to suspect that one or more of the following apply:
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5See Section 1.1 for the definition of domestic violence found in MCL 400.1501. In addition, MCL 771.4b(1)
does not apply to violations of MCL 750.81a, MCL 750.411h, or MCL 750.411i. These offenses are discussed
in Section 2.2(B)(5), Section 2.3(A)(5), and Section 2.3(B)(5), respectively.
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(1) The probationer presents an immediate danger
to himself or herself, another person, or the public.

(2) The probationer has left court-ordered inpatient
treatment without the court’s or the treatment
facility’s permission.

(3) A summons has already been issued for the
technical probation violation and the probationer
failed to appear as ordered.” MCR 6.445(A). See
also MCL 771.4b(7)(a)-(c) (providing substantially
the same information as does MCR 6.445(A)(1)-

(3))-

At arraignment for the alleged violation, the court must “inform
the probationer whether the alleged violation is charged as a
technical or non-technical violation of probation, and the
maximum possible jail or prison sentence.” MCR 6.445(8)(2).6
See also MCL 771.4b(8) (hearing on a technical probation
violation must occur “as soon as is possible”).

If, after the probation violation hearing, the court finds that the
probation violation was proved, the court must inform the
probationer “whether the violation is a technical or non-
technical violation of probation.” MCR 6.445(E)(2). If a
probationer pleads guilty to a probation violation, the court
must, among other things, “establish factual support for a
finding that the probationer is guilty of the alleged violation and
whether the violation is a technical or non-technical violation of
probation.” MCR 6.445(F)(4).

“In lieu of initiating a probation violation proceeding under
MCR 6.445, the court may allow a probationer to acknowledge a
technical probation violation without a hearing.” MCR 6.450(A).
The acknowledgment must be written” and must provide the
probationer with the specific information stated in MCR
6.450(A).8 1d. Specifically, and among other provisions, the
acknowledgment must inform the probationer that
acknowledging a technical violation could delay his or her
eligibility for early discharge. MCR 6.450(A)(5); MCR 6.441. See
also MCL 771.4b(2) (permitting written acknowledgment of a
technical probation violation without a hearing).

b3ee the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 1, for more information about
arraignments and other pretrial procedures.

7see SCAO Form MC 521, Technical Probation Violation Acknowledgment.
8see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 2, for detailed information
about probation and the requirements of a written acknowledgment of a technical probation violation.
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5. Early Discharge From Probation

Except as provided in MCL 771.2(10), MCL 771.2a, and MCL
768.36, a probationer may be eligible for early discharge from
probation if he or she completes half of the original felony or
misdemeanor probation period. See MCL 771.2(2). Under MCL
771.2(10), early discharge is not available to a defendant who
was convicted of a domestic violence related violation of MCL
750.81 or an offense involving domestic violence (as defined in
MCL  400.1501).° MCL 771.2a addresses probation for
individuals convicted of stalking under MCL 750.411h. MCL
768.36 addresses probation for individuals who were found
guilty but mentally ill. See the Michigan Judicial Institute’s
Criminal Proceedings Benchbook, Vol. 2, Chapter 9, for more
information on early discharge from probation.

B. Assault and Infliction of Serious or Aggravated Injury

1.

Criminal Penalty

“Except as provided in subsection (3), an individual who
assaults the individual’s spouse or former spouse, an individual
with whom the individual has or has had a dating relationship,
an individual with whom the individual has had a child in
common, or a resident or former resident of the same household
without a weapon and inflicts serious or aggravated injury upon
that individual without intending to commit murder or to inflict
great bodily harm less than murder is guilty of a misdemeanor
punishable by imprisonment for not more than 1 year or a fine of
not more than $1,000.00, or both.” MCL 750.81a(2).

First-time offenders who are in violation of MCL 750.81a(2) may
be eligible for deferred proceedings under MCL 769.4a. See
Section 2.2(C) for a detailed discussion of deferred proceedings.

. Mutually Exclusive Verdicts

The Michigan Supreme Court indicated that it is unclear if
Michigan “jurisprudence recognizes the principle of mutually
exclusive verdicts[.]” See People v Williams, 504 Mich 892 (2019),
rev’g in part 323 Mich App 202 (2018). Regardless whether the
principle exists, the Williams Court found that mutually
exclusive verdicts were not presented in the circumstances of
that case. See also People v Davis, 503 Mich 984, 985 (2019), where
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9 MCL 771.2(10) lists several other offenses that are not eligible for early discharge from probation, but
they are irrelevant to this discussion.
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“the Court of Appeals erred by relying on the principle of
mutually exclusive verdicts to vacate [only] defendant’s
aggravated domestic assault conviction” after the defendant
challenged his aggravated domestic violence and assault with
intent to do great bodily harm (AWIGBH) convictions under
double-jeopardy principles. Although “the statutory language of
AWIGBH requires a defendant to commit assault with the
specific intent to do great bodily harm, whereas the statutory
language of aggravated domestic assault requires a defendant to
commit assault without the intent to commit great bodily harm,”
“the jury was not instructed that it must find that defendant
acted without the intent to inflict great bodily harm” relative to
the aggravated domestic assault charge. Id. (“the jury was
instructed that to convict defendant of AWIGBH, it must find
that defendant acted ‘with intent to do great bodily harm .. .”).
Therefore, “the jury never found that defendant acted without
the intent to inflict great bodily harm,” and his “guilty verdict
for [aggravated domestic violence] was not mutually exclusive
to [his] guilty verdict for AWIGBH, where the jury affirmatively
found that defendant acted with intent to do great bodily harm.”
Id. (remanded to address the merits of defendant’s double-
jeopardy argument).

See also People v McKewen, _ Mich __, _ (2024), where the
Michigan Supreme Court, for the same reasons as in Davis, 503
Mich 984, again declined to consider “whether to adopt the
[mutually exclusive verdicts] doctrine” (in both Davis and
McKewen, the mutually exclusive verdicts doctrine was not in
play because the jury in each case was never instructed that
felonious assault required a finding that defendant did not
intend to commit murder or to inflict great bodily harm less than
murder). In McKewen, defendant was convicted of AWIGBH and
felonious assault based on the same conduct. McKewen, _ Mich
at __ . The McKewen Court stated that “[w]hile the offenses at
issue in this case contain conflicting intent requirements, the
Legislature has nonetheless explicitly indicated its intent to
permit multiple punishments for a single instance of assaultive
conduct in MCL 750.84(3) of the AWIGBH statute.” McKewen,
___ Michat___.

But see People v Gardner, ___ Mich __, _ (2024),'° where the
Supreme Court decided in an order that plain error occurred
following a bench trial when defendant was simultaneously
convicted of assault with intent to murder (AWIM) under MCL

10“Supreme Court orders that include a decision with an understandable rationale establish binding
precedent.” People v Giovanni, 271 Mich App 409, 414 (2006), citing People v Crall, 444 Mich 463, 464 n 8
(1993).
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750.83, and felonious assault under MCL 750.82. “[T]he
Legislature specified that in order for a defendant to be
convicted of AWIM, a defendant must have acted ‘with intent to
commit the crime of murder[.]” Gardner, __ Mich at __,
quoting MCL 750.83 (second alteration in original). However,
“[t]o be convicted of felonious assault, a defendant must have
acted ‘without intending to commit murder.”” Gardner, ___ Mich
at ___ (quoting MCL 750.82(1)). “As a purely textual matter, then,
the language of the offenses is inconsistent, leading to the
natural conclusion that the same person cannot be punished
under both offenses for the same conduct.” Gardner, ___ Mich at
___ (quotation marks and citation omitted). “Given this
legislative intent, the trial court erred when it convicted
defendant of AWIM and felonious assault for the same assault.”
Id.at __.

. Restitution

Victims of assault and infliction of serious or aggravated injury
are entitled to restitution. See MCL 780.794(2) (juvenile
offenders); MCL 780.826(2) (misdemeanor offense).

For additional information on restitution, see the Michigan
Judicial Institute’s Crime Victim Right’s Benchbook.

. Enhanced Penalties

MCL 750.81a(3) provides for enhanced penalties for repeat
offenders:!!

“An individual who commits an assault and
battery in violation of subsection (2), and who has
1 or more previous convictions for assaulting or
assaulting and battering his or her spouse or
former spouse, an individual with whom he or she
has or has had a dating relationship, an individual
with whom he or she has had a child in common,
or a resident or former resident of the same
household, in violation of any of the following, is
guilty of a felony punishable by imprisonment for
not more than 5 years or a fine of not more than
$5,000.00, or both:”

¢ A violation of MCL 750.81 (domestic assault, assault
and battery);
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11 see Section 2.2(D) for the required procedures for seeking an enhanced sentence.
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e A violation of MCL 750.81a (domestic assault and
infliction of serious injury) or a local ordinance
substantially corresponding to MCL 750.81a;

¢ A violation of MCL 750.82 (felonious assault);

e A violation of MCL 750.83 (assault with intent to
commit murder);

e A violation of MCL 750.84 (assault with intent to do
great bodily harm less than murder or assault by
strangulation or suffocation);

e A violation of MCL 750.86 (assault with intent to
maim); and

e A violation of a law or local ordinance or another
state substantially corresponding to MCL 750.81,
MCL 750.82, MCL 750.83, MCL 750.84, or MCL
750.86.

Note: There is no statutory requirement that the
victim involved in the prior conviction be the same
person as the victim of the current offense.

In addition, effective April 1, 2013, a discharge and dismissal of
proceedings under MCL 769.4a (deferred proceedings for
assaultive crimes and domestic violence crimes) constitutes “a
prior conviction in a prosecution under [MCL 750.81(4)-(5) and
MCL 750.81a(3)].” MCL 769.4a(5).

5. Technical Probation Violation

MCL 771.4b(1) (providing for a period of incarceration for
technical probation violations that increases in length as the
number of violations increases) does not apply to a probationer
who is on probation for a domestic violence violation of MCL
750.81a, or an offense involving domestic violence as that term is
defined in MCL 400.1501.12 MCL 771.4b(6). There is a rebuttable
presumption that no arrest warrant will issue for a technical
probation violation. MCL 771.4b(7). Instead, the court will issue
a summons or show-cause order to the probationer for the
alleged technical probation violation. Id.

MCR 6.445(A) expressly provides that “[t]he court must issue a
summons, rather than a bench warrant, upon finding probable

12566 Section 1.1 for the definition of domestic violence found in MCL 400.1501. In addition, MCL
771.4b(1) does not apply to violations of MCL 750.81, MCL 750.411h, or MCL 750.411i. These offenses are
discussed in Section 2.2(A)(4), Section 2.3(A)(5), and Section 2.3(B)(5), respectively.
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cause to believe a probationer has committed a technical
violation of probation....” (Emphasis added.) The court may
overcome the presumption that a summons will issue (rather
than a bench warrant) if “the court states on the record a specific
reason to suspect that one or more of the following apply:

(1) The probationer presents an immediate danger
to himself or herself, another person, or the public.

(2) The probationer has left court-ordered inpatient
treatment without the court’s or the treatment
facility’s permission.

(3) A summons has already been issued for the
technical probation violation and the probationer
failed to appear as ordered.” MCR 6.445(A). See
also MCL 771.4b(7)(a)-(c) (providing substantially
the same information as does MCR 6.445(A)(1)-

(3))-

At arraignment for the alleged violation, the court must “inform
the probationer whether the alleged violation is charged as a
technical or non-technical violation of probation, and the
maximum possible jail or prison sentence.” MCR 6.4:4:5(]3)(2).13
See also MCL 771.4b(8) (hearing on a technical probation
violation must occur “as soon as is possible”).

If, after the probation violation hearing, the court finds that the
probation violation was proved, the court must inform the
probationer “whether the violation is a technical or non-
technical violation of probation.” MCR 6.445(E)(2). If a
probationer pleads guilty to a probation violation, the court
must, among other things, “establish factual support for a
finding that the probationer is guilty of the alleged violation and
whether the violation is a technical or non-technical violation of
probation.” MCR 6.445(F)(4).

“In lieu of initiating a probation violation proceeding under
MCR 6.445, the court may allow a probationer to acknowledge a
technical probation violation without a hearing.” MCR 6.450(A).
The acknowledgment must be written'* and must provide the
probationer with the specific information stated in MCR
6.450(A).1> Specifically, and among other provisions, the
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135ee the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 1, for more information about
arraignments and other pretrial procedures.

145ee SCAO Form MC 521, Technical Probation Violation Acknowledgment.

155ee the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 2, for detailed information
about probation and the requirements of a written acknowledgment of a technical probation violation.
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acknowledgment must inform the probationer that
acknowledging a technical violation could delay his or her
eligibility for early discharge. MCR 6.450(A)(5); MCR 6.441. See
also MCL 771.4b(2) (permitting written acknowledgment of a
technical probation violation without a hearing).

6. Early Discharge From Probation

Except as provided in MCL 771.2(10), MCL 771.2a, and MCL
768.36, a probationer may be eligible for early discharge from
probation if he or she completes half of the original felony or
misdemeanor probation period. See MCL 771.2(2). Under MCL
771.2(10), early discharge is not available to a defendant who
was convicted of a domestic violence related violation of MCL
750.81a, or an offense involving domestic violence (as defined in
MCL  400.1501).1 MCL 771.2a addresses probation for
individuals convicted of stalking under MCL 750.411h. MCL
768.36 addresses probation for individuals who were found
guilty but mentally ill. See the Michigan Judicial Institute’s
Criminal Proceedings Benchbook, Vol. 2, Chapter 9, for more
information on early discharge from probation.

C. Deferred Sentencing for Domestic Assault Cases

An offender who is found guilty of, or pleads guilty to, a violation of
MCL 750.81 or MCL 750.81a may be eligible for deferred proceedings
under MCL 769.4a. MCL 769.4a allows the court to place the
defendant on probation after a finding of guilt, without entering
judgment:

“When an individual who has not been convicted
previously of an assaultive crime pleads guilty to, or is
found guilty of, a violation of . . . MCL 750.81 [or MCL]
750.81a, and the victim of the assault is the offender’s
spouse or former spouse, an individual who has had a
child in common with the offender, an individual who
has or has had a dating relationship with the offender,
or an individual residing or having resided in the same
household as the offender, the court, without entering a
judgment of guilt and with the consent of the accused
and of the prosecuting attorney in consultation with the
victim, may defer further proceedings and place the
accused on probation as provided in this section.” MCL
769.4a(1).

16 MCL 771.2(10) lists several other offenses that are not eligible for early discharge from probation, but
they are irrelevant to this discussion.
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Committee Tip:

In domestic assault cases, it is important to note
that the statutory language of MCL 769.4a(1)
requires consent of the “prosecuting attorney in
consultation with the victim” in order to defer
sentencing.

“However, before deferring proceedings under [MCL 769.4a(1)], the
court shall contact the department of state police and determine
whether, according to the records of the department of state police,
the accused has previously been convicted of an assaultive crime or
has previously had proceedings deferred under [MCL 769.4a].” MCL
769.4a(1). “If the search of the records reveals an arrest for an
assaultive crime but no disposition, the court shall contact the
arresting agency and the court that had jurisdiction over the violation
to determine the disposition of that arrest for purposes of [MCL
769.4a].” 1d.

Until October 1, 2021 an individual who pleads guilty to a criminal
offense not listed in MCL 762.11(3) or MCL 762.11(4), committed on
or after the individual’s seventeenth birthday but before his or her
twenty-fourth birthday, may be permitted to participate in deferred
proceedings if he or she meets certain eligibility requirements as set
out under the Holmes Youthful Trainee Act (HYTA), MCL 762.11 et
seq.’”” MCL 762.11(1). “If the offense was committed on or after the
individual’s twenty-first birthday but before his or her twenty-fourth
birthday, the individual must not be assigned to youthful trainee
status without the consent of the prosecuting attorney.” Id.

“Beginning October 1, 2021 an individual who pleads guilty to a
criminal offense not listed in MCL 762.11(3) or MCL 762.11(4),
committed on or after the individual’s eighteenth birthday but before
his or her twenty-sixth birthday, may qualify for deferred
proceedings as a youthful trainee if he or she meets certain eligibility
requirements under the HYTA. MCL 762.11(2). If the individual
committed the offense on or after his or her twenty-first birthday but
before his or her twenty-sixth birthday, the prosecuting attorney must
consent to the individual’s assignment to the status of youthful
trainee. Id.

Deferred proceedings are also available for offenders who have been
admitted into certain problem solving courts:'8
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7 For a thorough discussion of deferred proceedings under the Holmes Youthful Trainee Act, see the
Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol 2, Chapter 9.
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¢ Veterans charged with a domestic violence offense if
he or she meets certain eligibility requirements for
admission into veterans treatment court under MCL
600.1200 et seq.'”

¢ Individuals charged with a domestic violence offense
if he or she meets certain eligibility requirements for
admission into mental health court under MCL
600.1090 et seq., 2" and only if “[t]he individual has not
previously had proceedings dismissed under . . .
MCL 769.4a” and “[t]he domestic violence offense is
eligible to be dismissed under . .. MCL 769.4a.” MCL
600.1098(4).

1. Conditions of Probation in Deferred Proceedings

MCL 769.4a(3) provides that an order of probation entered
under MCL 769.4a(1) may include any of the following
conditions:

* any condition of probation under MCL 771.3,
including, but not limited to, ordering the defendant
to participate in a mandatory counseling program,
and requiring the defendant to pay reasonable costs
to participate in the program.

¢ ordering the defendant to participate in drug
treatment court under MCL 600.1060 to MCL
600.1088.

¢ ordering the defendant to be imprisoned for not more
than 12 months at the time or for consecutive or
nonconsecutive intervals within the period of
probation.?!

Note: The court may permit the defendant da
parole,?? or a work or school release from jail.?
MCL 769.4a(3).

18 For additional information on problem-solving courts, see the Michigan Judicial Institute’s Criminal
Proceedings Benchbook, Vol 2, Chapter 9, and problem-solving courts as they relate to juveniles, see the
Michigan Judicial Institute’s Juvenile Justice Benchbook, Chapter 1. For additional information on problem-
solving court programs, including standards and best practice manuals, see Problem Solving Courts.

P Fora thorough discussion of deferred proceedings under the Veterans Treatment Court Program, see
the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol 2, Chapter 9.

20 For a thorough discussion of deferred proceedings under the Mental Health Court Program, see the
Criminal Proceedings Benchbook, Vol 2, Chapter 9.

21 «[T]he period of imprisonment must not exceed the maximum period of imprisonment authorized for
the offense if the maximum period is less than 12 months.” MCL 769.4a(3).

22 see MCL 801.251 to MCL 801.258 for additional information on day paroles.
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In addition, a veteran or an individual who is on probation
under MCL 769.4a and whose proceedings have been deferred
may be admitted into veterans treatment court or mental health
court as a condition of probation. See MCL 600.1203(2)(b)(ii);
MCL 600.1093(2)(b)(ii).

. Court Records in Deferred Proceedings

MCL 769.4a(6) requires “[a]ll court proceedings under [MCL
769.4a] [to] be open to the public.” However, if the sentence is
deferred under MCL 769.4a, the record must be closed to public
inspection during the deferral period “[e]xcept as provided in

[MCL 769.4a](7)[.]” MCL 769.4a(6).

MCL 769.4a(7) provides that “[u]lnless the court enters a
judgment of guilt under [MCL 769.4a], the department of state
police shall retain a nonpublic record of the arrest, court
proceedings, and disposition of the criminal charge under [MCL
769.4a]. However, the nonpublic record must be open to the
following individuals and entities for the purposes noted:

(@) The courts of this state, law enforcement
personnel, the department of corrections, and
prosecuting attorneys for use only in the
performance of their duties or to determine
whether an employee of the court, law
enforcement agency, department of corrections, or
prosecutor’s office has violated the conditions of
employment or whether an applicant meets
criteria for employment with the court, law
enforcement agency, department of corrections, or
prosecutor’s office.

(b) The courts of this state, law enforcement
personnel, and prosecuting attorneys for either of
the following purposes:

(i) Showing that a defendant in a criminal
action under . . . MCL 750.81 [or] [MCL]
750.81a, or a local ordinance substantially
corresponding to [MCL 750.81] has already
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23 MCL 771.3 was amended, effective March 1, 2013, to require the court to take additional steps before
issuing work or school release from jail. Under MCL 771.3(2)(a), “[t]he court may, subject to [MCL 771.3d]
and [MCL 771.3¢], permit [an] individual to be released from jail to work at his or her existing job or to
attend a school in which he or she is enrolled as a student.” MCL 771.3d requires the court to order the
Department of Corrections to verify that a convicted felon is currently employed or enrolled in school
before releasing him or her from jail, and MCL 771.3e requires the court to order a convicted felon to wear
an electronic monitoring device if he or she is being released from jail for purposes of working or attending
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once had proceedings deferred under this
section.

(if) Determining whether the defendant in a
criminal action is eligible for discharge and
dismissal of proceedings by a drug treatment
court under [MCL 600.1076](5)][.]

(c) The department of health and human services
for enforcing child protection laws and vulnerable
adult protection laws or ascertaining the
preemployment criminal history of any individual
who will be engaged in the enforcement of child
protection laws or vulnerable adult protection
laws.”

3. Fulfilling Probation Terms or Conditions in Deferred
Proceedings

If the defendant fulfills the terms or conditions of probation, the
court must discharge the defendant and dismiss the proceedings
against him or her. MCL 769.4a(5). A person is limited to only
one discharge and dismissal under MCL 769.4a. MCL 769.4a(5).

Note: “Discharge and dismissal under [MCL
769.4a] must be without adjudication of guilt and
is not a conviction for purposes of [MCL 769.4a] or
for purposes of disqualifications or disabilities
imposed by law upon conviction of a crime, but it
is a prior conviction in a prosecution under [MCL
750.81(4)-(5) and MCL 750.81a(3)].” MCL 769.4a(5).

4. Violation of Term or Condition of Probation in
Deferred Proceedings

If the defendant violates a term or condition of probation, the
court may enter an adjudication of guilt and proceed to
sentencing. MCL 769.4a(2). However, the court must enter an
adjudication of guilt and proceed to sentencing if any of the
following circumstances exist:

“(a) The accused commits an assaultive crime
during the period of probation.

(b) The accused violates an order of the court that
the accused receive counseling regarding the
accused’s violent behavior.
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(c) The accused violates an order of the court that
the accused have no contact with a named
individual.” MCL 769.4a(4).

A discussion of probation revocation is beyond the scope of this
benchbook. For additional information on probation revocation,
see the Michigan Judicial Institute’s Criminal Proceedings
Benchbook, Vol. 3, Chapter 2.

D. Enhanced Sentencing in Domestic Violence Cases

1.

Procedures for Seeking an Enhanced Sentence

The prosecutor may seek an enhanced sentence where the
defendant is convicted of MCL 750.81(4),%* MCL 750.81(5),?> or
MCL 750.81a(3). MCL 750.81b. These three provisions require
the defendant to have at least one previous conviction of certain
offenses. See Sections 2.2(A) and (B) for a list of these offenses.

If the prosecutor seeks an enhanced sentence for domestic
assault under MCL 750.81(4)-(5) (assault or assault and battery)
or MCL 750.81a(3) (weaponless assault with infliction of serious
injury and no intent to murder or inflict great bodily harm), the
procedural requirements of MCL 750.81b apply:

“(a) The charging document or amended charging
document shall include a notice provision that
states that the prosecuting attorney intends to seek
an enhanced sentence under MCL 750.81(4) or
MCL 750.81(5)] or [MCL 750.81a(3)] and lists the
prior conviction or convictions that will be relied
upon for that purpose. The notice shall be separate
and distinct from the language charging the
current offense, and shall not be read or otherwise
disclosed to the jury if the case proceeds to trial
before a jury.

(b) The defendant’s prior conviction or convictions
shall be established at sentencing. The existence of
a prior conviction and the factual circumstances
establishing the required relationship between the
defendant and the victim of the prior assault or
assault and battery may be established by any
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2 Formerly MCL 750.81(3). See 2016 PA 87, effective July 25, 2016. MCL 750.81b has not been amended to

reflect the renumbering.

2 Formerly MCL 750.81(4). See 2016 PA 87, effective July 25, 2016. MCL 750.81b has not been amended to

reflect the renumbering.
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evidence that is relevant for that purpose,
including, but not limited to, 1 or more of the
following:

(i) A copy of a judgment of conviction.

(if) A transcript of a prior trial, plea-taking, or
sentencing proceeding.

(iif) Information contained in a presentence
report.

(iv) A statement by the defendant.

(c) The defendant or his or her attorney shall be
given an opportunity to deny, explain, or refute
any evidence or information relating to the
defendant’s prior conviction or convictions before
the sentence is imposed, and shall be permitted to
present evidence relevant for that purpose unless
the court determines and states upon the record
that the challenged evidence or information will
not be considered as a basis for imposing an
enhanced sentence under [MCL 750.81(4) or MCL
750.81(5)] or [MCL 750.81a(3)].

(d) A prior conviction may be considered as a basis
for imposing an enhanced sentence under [MCL
750.81(4) or MCL 750.81(5)] or [MCL 750.81a(3)] if
the court finds the existence of both of the
following by a preponderance of the evidence:

(i) The prior conviction.

(if) 1 or more of the required relationships
between the defendant and the victim of the
prior assault or assault and battery.” MCL
750.81b.

2. Domestic Violence and Habitual Offender
Enhancement

A sentence for a subsequent conviction under the domestic
violence statute, MCL 750.81, “which elevates an offense from a
misdemeanor to a felony and increases the penalty for repeat
offenses,” is subject to habitual offender enhancement. People v
Stricklin, 322 Mich App 533, 541 (2018). “The domestic-violence
statute does not impose mandatory determinate sentences for its
violation[,] nor is it explicitly excepted from the habitual-
offender act[; r]ather, the domestic-violence statute contains the
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type of statutory scheme of commonly charged offenses that
courts have repeatedly found to be subject to habitual-offender
enhancement.” Stricklin, 322 Mich App at 541-542 (“[t]he trial
court . . . did not err by enhancing defendant’s sentence for third-
offense domestic violencel??] under the habitual offender act|,
MCL 769.12 (fourth-offense habitual offender)]”) (citations and
quotation marks omitted). Because the “[d]efendant was
convicted of violating MCL 750.81(4), not MCL 750.81
generally,” and “[t]hird-offense domestic violence is . . . a
separate offense, the first conviction of which is punishable by a
maximum of 5 years imprisonment, . . . the trial court’s
application of MCL 769.12(1)(b) was appropriate, because the
subsequent felony was punishable upon a first conviction by
imprisonment for a maximum term of 5 years or more or for
life.” Stricklin, 322 Mich App at 542 (holding that “[t]he trial
court did not err by recognizing that it was authorized to
enhance defendant’s sentence to a maximum of life
imprisonment”) (citations and quotation marks omitted).
Likewise, “the trial court [did not] err[] by basing [the
defendant’s] sentence for witness intimidation[, MCL
750.122(7)(b)] on an underlying offense of third-offense domestic
violence . . . as enhanced by the habitual offender act.” Stricklin,
322 Mich App at 543.

27

“A peace officer may arrest an individual for violating . . . MCL 750.81
[or MCL] 750.81a, or a local ordinance substantially corresponding to
[MCL 750.81] . . . regardless of whether the peace officer has a warrant
or whether the violation was committed in his or her presence if the
peace officer has or receives positive information that another peace
officer has reasonable cause to believe both of the following;:

(a) The violation occurred or is occurring:

(b) The individual has had a child in common with the
victim, resides or has resided in the same household as
the victim, has or has had a dating relationship with the
victim, or is a spouse or former spouse of the victim.”

MCL 764.15a.

Note: In OAG, 1994, No 6822 (November 23,
1994),% the Attorney General found that “a peace
officer, in a domestic relations matter, may make a
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26 MCL 750.81(4) at the time of sentencing, now renumbered MCL 750.81(5).

27 For more information on arrest, see the Michigan Judicial Institute’s Criminal Proceedings Benchbook,
Vol. 1, Chapter 3.
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warrantless arrest for a misdemeanor of assault or
assault and battery committed outside of the
officer’s presence [under MCL 764.15a], in the
absence of physical evidence of domestic abuse,
when there is other corroborating evidence sufficient to
constitute probable cause to believe that the person to be
arrested committed the offense.” (Emphasis added).

See also Klein v Long, 275 F3d 544, 551 (CA 6, 2001)
(Sixth Circuit Court of Appeals held that police
officers had probable cause to arrest the appellant-
husband without a warrant for domestic assault
under MCL 750.81(2) where “[t]lhe physical
evidence of battery in the bleeding finger,
combined with [the victim-wife’s] description to
the officers of [the appellant-husband’s] grabbing
and pushing and her immediate fear of [the
appellant-husband], constitute[d] a sufficient basis
for the finding of probable cause.”

Generally, MCL 764.9c(1) permits “a police officer [who] has arrested
a person without a warrant for a misdemeanor or ordinance violation
... [to] issue [] and serve upon the person an appearance ticket . . .
and release the person from custody.” An appearance ticket issued
under MCL 764.9¢c, or other requested documentation, “must be
forwarded to the court, appropriate prosecuting authority, or both, for
review without delay.” MCL 764.9¢(1). However, MCL 764.9¢(3)(a)
prohibits the issuance of an appearance ticket to “[a] person arrested
for a domestic violence violation of . . . MCL 750.81 [or MCL] 750.81a,
or a local ordinance substantially corresponding to a domestic
violence violation of ... MCL 750.81 [or MCL] 750.81a, or an offense
involving domestic violence as that term is defined in ...MCL
400.1501.” In addition, an appearance ticket must not be issued to an
individual arrested for violating a personal protection order, or
committing a serious misdemeanor or any other assaultive crime.
MCL 764.9¢(3)(b); MCL 764.9¢(3)(d)-(e).?’

Appearance tickets must be issued and an individual released from
custody pursuant to the conditions in MCL 764.9c(4), except as
provided in MCL 764.9¢(5). MCL 764.9c(4) requires a police officer to
issue an appearance ticket for specified offenses, and under certain
circumstances, to release from custody a person who has been issued
an appearance ticket under MCL 764.9c(4). Appearance tickets

28 OAG, 1994, No 6822 (November 23, 1994), is available at http://www.ag.state.mi.us/opinion/datafiles/
1990s/0p06822.htm.

295ee the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Volume 1, for more information
about appearance tickets.
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prescribed by MCL 764.9¢(4) do not apply to offenses expressly listed
in MCL 764.9¢(4), which include serious misdemeanors, assaultive
crimes, domestic violence violations under MCL 750.81 or MCL
750.81a, local ordinances substantially corresponding to violations of
MCL 750.81 or MCL 750.81a, offenses involving domestic violence (as
defined in MCL 400.1501), and operating while intoxicated offenses.
MCL 764.9¢(4).3

F. Statute of Limitations

An indictment for domestic assault “may be found and filed within 6
years after the offense is committed.” See MCL 767.24(10). However,
“[a]ny period during which the party charged®!l did not usually and
publicly reside within this state is not part of the time within which
the respective indictments may be found and filed.”®?> MCL
767.24(11). “The extension or tolling, as applicable, of the limitations
period provided in [MCL 767.24] applies to any of those violations for
which the limitations period has not expired at the time the extension
or tolling takes effect.”MCL 767.24(12).

See People v Blackmer, 309 Mich App 199, 202 (2015) (finding that
because “the plain and unambiguous language of the . . . nonresident
tolling provision [of MCL 767.24%3) provides that the limitations
period [is] tolled for any period in which a defendant [is] not
customarily and openly living in Michigan[,]” a “[d]efendant’s
subjective intent [to return to Michigan following his or her term of
incarceration in another state] is irrelevant[, and] . . . the statute of
limitations [is] tolled from the time defendant [leaves] Michigan”).
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30g5ee the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Volume 1, for more information
about appearance tickets.

31 “The term ‘party charged’ simply refers to the party ... who [is] charged with a crime to which the
limitations and tolling provisions of MCL 767.24 apply.” People v James (Joel), 326 Mich App 98, 109 (2018)
(the authority relied on by the trial court “for the proposition that, for the tolling provision to apply,
defendant must have been a ‘suspect’ or an ‘accused’ prior to the expiration of the untolled limitations,
[was] inapposite”).

32 “[T]he tolling provision in MCL 767.24 [does not] violate [a nonresident] defendant’s constitutional right

to interstate travel or . . . equal protection under the law[.]” People v James, 326 Mich App 98, 101, 103,
104, 108, 112 (2018) (“the tolling provision [in MCL 767.24] only applies when a party is not usually and
publicly residing in Michigan and, therefore, it does not restrict in any way a person’s right to travel within,
across, or outside of Michigan’s border”; “residents and nonresidents are not similarly situated for equal-
protection purposes,” and there are rational grounds for “[t]he Legislature [to] distinguish[] between
Michigan residents and nonresidents for purposes of tolling the statute of limitations for certain
crimes, . . . including the investigation, prosecution, and . . . the very discovery of previously unreported
crimes”). Although the James Court discussed the nonresident tolling provision that was formerly found in
MCL 767.24(8), MCL 767.24(8) contains substantially similar language as the current provision found in
MCL 767.24(11).

33 The Blackmer Court discussed the nonresident tolling provision that was formerly found in MCL
767.24(1). However, it contains substantially similar language as the current provision found in MCL
767.24(11).
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G. Other Remedies for Victims of Domestic Assault

Although criminal prosecution may succeed in holding offenders
accountable under the criminal justice system, appropriately penalize
them for their unlawful conduct, and result in the award of restitution
to the victim of an offender’s criminal conduct, a victim may wish to
pursue a civil action against the offender with the possibility of better
compensating him or her for the immediate and long-term physical
and psychological injuries caused by the offender’s conduct. For the
period of limitations on commencement of an action to recover
damages sustained because of domestic assault, see MCL 600.5805(4)-
(5). For additional discussion on civil actions filed by crime victims,
see the Michigan Judicial Institute’s Crime Victim Rights Benchbook,
Chapter 10.

Administrative remedies may also be available to victims through the
Crime Victim Services Commission (CVSC). For additional discussion
on administrative remedies available through the CVSC, see the
Michigan Judicial Institute’s Crime Victim Rights Benchbook, Chapter 9.

Stalking

Michigan provides for the following protections against stalking;:

= Criminal Penalties
¢ Stalking, MCL 750.411h.
e Aggravated Stalking, MCL 750.411i.
¢ Cyberstalking, MCL 750.411s.

= Civil Remedies

¢ Personal Protection Orders (PPOs), MCL 600.2950 and
MCL 600.2950a.

* (Civil Suit for Damages From Stalking, MCL 600.2954.

* Recovery for Intentional Infliction of Emotional Distress.

A. Stalking

For purposes of MCL 750.411h, stalking is “a willful course of conduct
involving repeated or continuing harassment of another individual
that would cause a reasonable person to feel terrorized, frightened,
intimated, threatened, harassed, or molested and that actually causes
the victim to feel terrorized, frightened, intimidated, threatened,
harassed, or molested.” MCL 750.411h(1)(e). However, “MCL
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750.411h does not require that an individual engage in the ‘course of
conduct” with the intent to bring about the harm”; “[t]he plain
language of [MCL 750.411h(1)(e)] provides only that respondent
willfully engage in the “course of conduct.” SP v BEK, 339 Mich App
171, 184 (2021). ““Willful’ has been defined as ‘[p]roceeding from a
conscious motion of the will; voluntary; knowingly; deliberate.” Id. at
184, quoting Jennings v Southwood, 446 Mich 125, 140 (1994) (cleaned

up).

“In a prosecution for a violation of [MCL 750.411h], evidence that the
defendant continued to engage in a course of conduct involving
repeated unconsented contact with the victim after having been
requested by the victim to discontinue the same or a different form of
unconsented contact, and to refrain from any further unconsented
contact with the victim, gives rise to a rebuttable presumption that the
continuation of the course of conduct caused the victim to feel
terrorized, frightened, intimidated, threatened, harassed, or
molested.”3* MCL 750.411h(4).

1. Criminal Penalty
A person convicted under the stalking statute is guilty of a:

* “misdemeanor punishable by imprisonment for not
more than 1 year or a fine of not more than $1,000.00,
or both[,]” MCL 750.411h(2)(a); or

¢ “felony punishable by imprisonment for not more
than 5 years or a fine of not more than $10,000.00, or
both” if “the victim was less than 18 years of age at
any time during the individual’s course of conduct
and the individual is 5 or more years older than the
victim,” MCL 750.411h(2)(b); or

* “misdemeanor punishable by imprisonment for not
more than 1 year or a fine of not more than $1,000.00,
or both” “[i]f the victim and the individual are
spouses or former spouses, have or have had a dating
relationship, have or have had a child in common, or
are residents or former residents of the same
household,” MCL 750.411h(2)(c).

The court may also place a person convicted under MCL
750.411h on probation for a term of up to five years. MCL
750.411h(3); MCL 771.2a(1). “If a term of probation is ordered,
the court may, in addition to any other lawful condition of
probation,3®! order the defendant to do any of the following:
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34 See M Crim J1 17.25, Stalking.
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(a) Refrain from stalking any individual during the
term of probation.

(b) Refrain from having any contact with the
victim of the offense.

(c) Be evaluated to determine the need for
psychiatric, psychological, or social counseling and
if, determined appropriate by the court, to receive
psychiatric, psychological, or social counseling at
his or her own expense.” MCL 750.411h(3).

A person on probation for violating MCL 750.411h is not eligible
for early discharge from probation under MCL 771.2. See MCL
771.2(10)(c).

“A criminal penalty provided for under [MCL 750.411h] may be
imposed in addition to any penalty that may be imposed for any
other criminal offense arising from the same conduct or for any
contempt of court arising from the same conduct.” MCL

750.411h(5).

2. Restitution

Victims of stalking are entitled to restitution. See MCL 780.766(2)
(felony offense); MCL 780.794(2) (juvenile offenders); MCL
780.826(2) (misdemeanor offense).

For additional information on restitution, see the Michigan
Judicial Institute’s Crime Victim Right’s Benchbook.

3. Constitutional Issues

a. Constitutionally Protected Activity or Conduct
Serving a Legitimate Purpose

“[Clonduct that is constitutionally protected or serves a
legitimate purpose cannot constitute harassment or,
derivatively, stalking.” Nastal v Henderson & Assoc
Investigations, Inc., 471 Mich 712, 723 (2005). See also MCL
750.411h(1)(d), which provides that “[h]arassment does
not include constitutionally protected activity or conduct
that serves a legitimate purpose.”

35 See MCL 771.3, which provides probation conditions that must be included in the sentence of probation
as well as probation conditions that may be included.
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In Nastal, 471 Mich at 723, the Michigan Supreme Court
addressed the phrase “conduct that serves a legitimate

purpose[:]

MCL 750.411h does not itself define ‘conduct
that serves a legitimate purpose[.]” . . . Thus,
given the plain and ordinary import of the
terms used by the Legislature, we conclude
that the phrase ‘conduct that serves a
legitimate purpose’ means conduct that
contributes to a valid purpose that would
otherwise be within the law irrespective of
the criminal stalking statute.”3¢

See also People v White (Carl), 212 Mich App 298, 311
(1995) (The “[d]efendant’s repeated telephone calls to the
victim, sometimes fifty to sixty times a day whether the
victim was at home or at work, and his verbal threats to
kill her and her family do not constitute protected speech
or conduct serving a legitimate purpose, even if that
purpose is ‘to attempt to reconcile.”).

Vagueness and Overbreadth

“When a vagueness challenge does not involve First
Amendment freedoms it must be examined on the basis
of the facts in the case at hand[;] . . . [ijn other words,
when a defendant brings an as-applied vagueness
challenge to a statute, the defendant is confined to the
facts of the case at bar.” People v Loper, 299 Mich App 451,
458 (2013). “[A] criminal defendant may not defend on
the basis that the charging statute is unconstitutionally
vague or overbroad when the defendant’s conduct is
fairly within the constitutional scope of the statute.”
People v Rogers, 249 Mich App 77, 95 (2001).

MCL 750.411h is not unconstitutionally vague because (1)
it is not overbroad, nor does it infringe on a defendant’s
right of free speech under the United States and the
Michigan Constitutions; (2) it provides fair notice of the
prohibited conduct; and (3) it does not “confer[]
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36 |n Nastal, 471 Mich at 714, the Michigan Supreme Court found that “surveillance by licensed private
investigators that contributes to the goal of obtaining information, as permitted by the [Professional
Investigator] Licens[ur]e Act, MCL 338.822[(e)(i)-(v)], is conduct that serves a legitimate purpose.” At the
time Nastal was decided, former MCL 338.822(b) allowed an investigator to obtain only five types of
information. However, the statute was subsequently amended and now contains three more types of
information an investigation business may obtain. See 2008 PA 146. It is unclear whether the Nastal
holding applies to the new types of information available for procurement.
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unstructured and unlimited discretion on the trier of fact
to determine whether an offense has been committed.”
White (Carl), 212 Mich App at 309-313, quoting Michigan
State AFL-CIO v Civil Svc Comm (After Remand), 208 Mich
App 479, 492 (1995).%7

c. Statutory Presumption

MCL 750.411h(4) does not unconstitutionally shift the
burden of proof of an element of the offense to the
defendant. See People v Ballantyne, 212 Mich App 628, 629
(1995) (adopting the reasoning of White (Carl), 212 Mich
App at 313-315).38 In White (Carl), 212 Mich App at 313-
314, the Court of Appeals held that the language of MCL
750.411h(4) and MCL 750.411i(5) (“evidence that the
defendant continued to engage in a course of conduct
involving repeated unconsented contact with the victim
after having been requested by the victim to discontinue
the same or a different form of unconsented contact, and
to refrain from any further unconsented contact with the
victim, shall give rise to a rebuttable presumption that the
continuation of the course of conduct caused the victim to feel
terrorized, frightened, intimated, threatened, harassed, or
molested”) does not violate due process or equal
protection because “there certainly exists a rational
connection between such conduct and the presumption
that the victim would feel harassed or frightened by its
continuation[,]” which satisfies the constitutional
requirement. White (Carl), 212 Mich App at 313-314.
Additionally, “[MCL 750.411h(4) and MCL 750.411i(5)]
must be read in connection with MRE 302(b), [wherein] . .
. it is clear that the burden of proof on each and every
element of the offense of stalking remains with the
prosecution, and it is mandated that the jury be so
instructed.” White, 212 Mich App at 314-315.

37 This holding was also extended to apply to MCL 750.411i (aggravated stalking). See Section 2.3(B) for
more information on aggravated stalking.

38 |n Ballantyne, 212 Mich App at 629, the Court of Appeals based its holding on the language of MCL
750.411i(5) (aggravated stalking). Presumably, this holding would extend to MCL 750.411h(4), which
contains the exact same language. The Court rejected the defendant’s argument that MCL 750.411i(5),
“which creates a rebuttable presumption that [the] defendant’s acts caused the victim to feel terrorized,
impermissibly shift[ed] the burden of proof of an element of the offense to [the] defendant[;] [w]e reject
[the defendant’s] argument for the reasons set forth in this Court’s opinion in White [(Carl)], [212 Mich App
at 313-315 (which discussed both MCL 750.411h(4) and MCL 750.411i(5)], where this identical issued was
raised sua sponte by a panel of this Court. While the opinion in White is arguably dictum regarding this
issue, we agree with both the reasoning and conclusion and adopt it as our own.” Ballantyne, 212 Mich
App at 629. See Section 2.3(B) for more information on aggravated stalking.
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4, Statute of Limitations

An indictment for stalking “may be found and filed within 6
years after the offense is committed.” See MCL 767.24(10).
However, “[a]ny period during which the party charged!®*! did
not usually and publicly reside within this state is not part of the
time within which the respective indictments may be found and
filed.”**MCL 767.24(11). “The extension or tolling, as applicable,
of the limitations period provided in [MCL 767.24] applies to
any of those violations for which the limitations period has not
expired at the time the extension or tolling takes effect.” MCL
767.24(12).

See People v Blackmer, 309 Mich App 199, 202 (2015) (finding that
because “the plain and unambiguous language of the .
nonresident tolling provision [of MCL 767.24*!] provides that
the limitations period [is] tolled for any period in which a
defendant [is] not customarily and openly living in Michigan[,]”
a “[d]efendant’s subjective intent [to return to Michigan
following his or her term of incarceration in another state] is
irrelevant[, and] . . . the statute of limitations [is] tolled from the
time defendant [leaves] Michigan”).

5. Technical Probation Violation

MCL 771.4b(1) (providing for a period of incarceration for
technical probation violations that increases in length as the
number of violations increases) does not apply to a probationer
who is on probation for a violation of MCL 750.411h, or an
offense involviné domestic violence as that term is defined in
MCL 400.1501.*4 MCL 771.4b(6). There is a rebuttable
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39 “The term ‘party charged’ simply refers to the party ... who [is] charged with a crime to which the
limitations and tolling provisions of MCL 767.24 apply.” People v James (Joel), 326 Mich App 98, 109 (2018)
(the authority relied on by the trial court “for the proposition that, for the tolling provision to apply,
defendant must have been a ‘suspect’ or an ‘accused’ prior to the expiration of the untolled limitations,
[was] inapposite”).

40 “[T]he tolling provision in MCL 767.24 [does not] violate [a nonresident] defendant’s constitutional right

to interstate travel or . .. equal protection under the law[.]”People v James, 326 Mich App 98, 101, 103,
104, 108, 112 (2018) (“the tolling provision [in MCL 767.24] only applies when a party is not usually and
publicly residing in Michigan and, therefore, it does not restrict in any way a person’s right to travel within,
across, or outside of Michigan’s border”; “residents and nonresidents are not similarly situated for equal-
protection purposes,” and there are rational grounds for “[t]he Legislature [to] distinguish[] between
Michigan residents and nonresidents for purposes of tolling the statute of limitations for certain
crimes, . . . including the investigation, prosecution, and . . . the very discovery of previously unreported
crimes”). Although the James Court discussed the nonresident tolling provision that was formerly found in
MCL 767.24(8), MCL 767.24(8) contains substantially similar language as the current provision found in
MCL 767.24(11).

41 The Blackmer Court discussed the nonresident tolling provision that was formerly found in MCL
767.24(1). However, it contains substantially similar language as the current provision found in MCL
767.24(11).
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presumption that no arrest warrant will issue for a technical
probation violation. MCL 771.4b(7). Instead, the court will issue
a summons or show-cause order to the probationer for the
alleged technical probation violation. Id.

MCR 6.445(A) expressly provides that “[t]he court must issue a
summons, rather than a bench warrant, upon finding probable
cause to believe a probationer has committed a technical
violation of probation....” (Emphasis added.) The court may
overcome the presumption that a summons will issue (rather
than a bench warrant) if “the court states on the record a specific
reason to suspect that one or more of the following apply:

(1) The probationer presents an immediate danger
to himself or herself, another person, or the public.

(2) The probationer has left court-ordered inpatient
treatment without the court’s or the treatment
facility’s permission.

(3) A summons has already been issued for the
technical probation violation and the probationer
failed to appear as ordered.” MCR 6.445(A). See
also MCL 771.4b(7)(a)-(c) (providing substantially
the same information as does MCR 6.445(A)(1)-

(3))-

At arraignment for the alleged violation, the court must “inform
the probationer whether the alleged violation is charged as a
technical or non-technical violation of probation, and the
maximum possible jail or prison sentence.” MCR 6.445(B)(2).%3
See also MCL 771.4b(8) (hearing on a technical probation
violation must occur “as soon as is possible”).

If, after the probation violation hearing, the court finds that the
probation violation was proved, the court must inform the
probationer “whether the violation is a technical or non-
technical violation of probation.” MCR 6.445(E)(2). If a
probationer pleads guilty to a probation violation, the court
must, among other things, “establish factual support for a
finding that the probationer is guilty of the alleged violation and
whether the violation is a technical or non-technical violation of
probation.” MCR 6.445(F)(4).

42gpe Section 1.1 for the definition of domestic violence found in MCL 400.1501. In addition, MCL
771.4b(1) does not apply to violations of MCL 750.81, MCL 750.81a, or MCL 750.411i. These offenses are
discussed in Section 2.2(A)(4), Section 2.2(B)(5), and Section 2.3(B)(5), respectively.

43see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 1, for more information about
arraignments and other pretrial procedures.
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“In lieu of initiating a probation violation proceeding under
MCR 6.445, the court may allow a probationer to acknowledge a
technical probation violation without a hearing.” MCR 6.450(A).
The acknowledgment must be written** and must provide the
probationer with the specific information stated in MCR
6.450(A).* Specifically, and among other provisions, the
acknowledgment must inform the probationer that
acknowledging a technical violation could delay his or her
eligibility for early discharge. MCR 6.450(A)(5); MCR 6.441. See
also MCL 771.4b(2) (permitting written acknowledgment of a
technical probation violation without a hearing).

B. Aggravated Stalking

“An individual who engages in stalking is guilty of aggravated
stalking if the violation involves any of the following circumstances:

(a) At least 1 of the actions constituting the offense is in
violation of a restraining order and the individual has
received actual noticel*®! of that restraining order or at
least 1 of the actions is in violation of an injunction or
preliminary injunction.

(b) At least 1 of the actions constituting the offense is in
violation of a condition of probation, a condition of
parole, a condition of pretrial release, or a condition of
release on bond pending appeal.

(c) The course of conduct includes the making of 1 or
more credible threats against the victim, a member of
the victim’s family, or another individual living in the
same household as the victim.

(d) The individual has been previously convicted of a
violation of [MCL 750.411i] or [MCL 750.411h].” MCL
750.411i(2).
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443ee SCAO Form MC 521, Technical Probation Violation Acknowledgment.

45see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 2, for detailed information
about probation and the requirements of a written acknowledgment of a technical probation violation.

46 n People v Threatt, 254 Mich App 504, 506-507 (2002), the Court of Appeals found that MCL 750.411i
does not define actual notice, but because the term is not ambiguous, the Court refused “to construe the
term in a manner that incorporate[d] the service requirements of MCL 600.2950a[;]” rather, the Court held
that actual notice can be inferred from “evidence [that] is sufficient to enable a rational trier of fact to find
beyond a reasonable doubt that [a] defendant [has] actual notice of the PPO.” In Threatt, 254 Mich App at
507, “evidence [was] sufficient to establish that [the] defendant had ‘actual notice’ of the [restraining]
order” where “[t]he complainant’s testimony demonstrated that [the] defendant made several statements
from which his knowledge of the [Personal Protection Order (PPO)] could reasonably be inferred, that he
had evaded service, and that [the] defendant spoke with both the complainant and an investigator about
the PPO.”
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For purposes of MCL 750.411i, stalking is “a willful course of conduct
involving repeated or continuing harassment of another individual
that would cause a reasonable person to feel terrorized, frightened,
intimated, threatened, harassed, or molested and that actually causes
the victim to feel terrorized, frightened, intimidated, threatened,
harassed, or molested.” MCL 750.411i(1)(e). “In a prosecution for a
violation of [MCL 750.411i], evidence that the defendant continued to
engage in a course of conduct involving repeated unconsented
contact with the victim after having been requested by the victim to
discontinue the same or a different form of unconsented contact, and
to refrain from any further unconsented contact with the victim, gives
rise to a rebuttable presumption that the continuation of the course of
conduct caused the victim to feel terrorized, frightened, intimidated,
threatened, harassed, or molested.”*” MCL 750.411i(5).

1. Criminal Penalty

A person convicted under the aggravated stalking statute is
guilty of either a:

e felony punishable “by imprisonment for not more
than 5 years or a fine of not more than $10,000.00, or
both[,]” MCL 750.411i(3)(a); or

¢ felony punishable “by imprisonment for not more
than 10 years or a fine of not more than $15,000.00, or
both” if “the victim was less than 18 years of age at
any time during the individual’s course of conduct
and the individual is 5 or more years older than the
victim,” MCL 750.411i(3)(b).

The court may also place a person convicted under MCL
750.411i on probation “for any term of years, but not less than 5
years.” MCL 750.411i(4); MCL 771.2a(2). “If a term of probation
is ordered, the court may, in addition to any other lawful
condition of probation,[48] order the defendant to do any of the
following:

(a) Refrain from stalking any individual during the
term of probation.

(b) Refrain from having any contact with the
victim of the offense.

47 See M Crim JI 17.25, Stalking.

48 See MCL 771.3, which provides probation conditions that must be included in the sentence of probation
as well as probation conditions that may be included.
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(c) Be evaluated to determine the need for
psychiatric, psychological, or social counseling
and, if determined appropriate by the court, to
receive psychiatric, psychological, or social
counseling at his or her own expense.” MCL
750.411i(4).

Note: If a prisoner serving a sentence for
aggravated stalking under MCL 750.411i is
paroled and the victim has registered to
receive notification about that prisoner, the
prisoner’s parole order must require that the
prisoner’s location be monitored by a global
positioning monitoring system during the
entire parole period. MCL 791.236(18).*” See
the Michigan Judicial Institute’s Crime Victim
Rights Benchbook, Chapter 5, for more
information on victim notification.

A person on probation for violating MCL 750.411i is not eligible
for early discharge from probation under MCL 771.2. See MCL
771.2(10)(d).

“A criminal penalty provided for under [MCL 750.411i] may be
imposed in addition to any penalty that may be imposed for any
other criminal offense arising from the same conduct or for
contempt of court arising from the same conduct.” MCL
750.411i(6).

. Restitution

Victims of aggravated stalking are entitled to restitution. See
MCL 780.766(2) (felony offense); MCL 780.794(2) (juvenile
offenders).

For additional information on restitution, see the Michigan
Judicial Institute’s Crime Victim Rights Benchbook, Chapter 8.
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49 |f at the time the prisoner was paroled, no victim of that crime had registered to receive notification,
but a victim registers to receive notification after the prisoner’s parole, the parole order must immediately
be modified to include the requirement that the prisoner’s location be monitored by a global positioning
system. MCL 791.236(18).

Michigan Judicial Institute


http://legislature.mi.gov/doc.aspx?mcl-791-236
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-791-236
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-780-794
http://legislature.mi.gov/doc.aspx?mcl-780-766
https://www.courts.michigan.gov/4a50ae/siteassets/publications/benchbooks/cvrb/cvrbresponsivehtml5.zip/index.html#t=CVRB%2FCover_and_Acknowledgments%2FCover_and_Acknowledgments-.htm
https://www.courts.michigan.gov/4a50ae/siteassets/publications/benchbooks/cvrb/cvrbresponsivehtml5.zip/index.html#t=CVRB%2FCover_and_Acknowledgments%2FCover_and_Acknowledgments-.htm
https://www.courts.michigan.gov/4a50ae/siteassets/publications/benchbooks/cvrb/cvrbresponsivehtml5.zip/index.html#t=CVRB%2FCover_and_Acknowledgments%2FCover_and_Acknowledgments-.htm
https://www.courts.michigan.gov/4a50ae/siteassets/publications/benchbooks/cvrb/cvrbresponsivehtml5.zip/index.html#t=CVRB%2FCover_and_Acknowledgments%2FCover_and_Acknowledgments-.htm
http://legislature.mi.gov/doc.aspx?mcl-771-2
http://legislature.mi.gov/doc.aspx?mcl-771-2
http://legislature.mi.gov/doc.aspx?mcl-771-2
http://legislature.mi.gov/doc.aspx?mcl-771-2
http://legislature.mi.gov/doc.aspx?mcl-750-411i

Domestic Violence Benchbook—Fourth Edition Section 2.3

3. Constitutional Issues

a.

Michigan Judicial Institute

Legitimate Purpose

MCL 750.411i(1)(d) expressly excludes from the definition
of harassment “constitutionally protected activity or
conduct that serves a legitimate purpose.”

MCL 750.411i(1)(d) “cannot be read as excluding from its
definition of ‘harassment’ conduct that is clearly
illegitimate, notwithstanding an ‘ends justifies the means’
argument that the conduct serves a legitimate purpose.”
People v Coones, 216 Mich App 721, 726 (1996) (the
defendant’s conduct of forcibly entering his wife’s home
after she refused to let him in and repeatedly attempting
to contact her in violation of a temporary restraining
order and conditions of the defendant’s bond, constituted
harassment under MCL 750.411i(1)(d), despite the
defendant’s argument that he contacted his wife for the
legitimate purpose of preserving their marriage).

See also White (Carl), 212 Mich App 298, 311 (1995) (the
“[d]efendant’s repeated telephone calls to the victim,
sometimes fifty to sixty times a day whether the victim
was at home or at work, and his verbal threats to kill her
and her family do not constitute protected speech or
conduct serving a legitimate purpose, even if that
purpose is ‘to attempt to reconcile”).

Vagueness and Overbreadth

“When a vagueness challenge does not involve First
Amendment freedoms it must be examined on the basis
of the facts in the case at hand[;] . . . [ijn other words,
when a defendant brings an as-applied vagueness
challenge to a statute, the defendant is confined to the
facts of the case at bar.” People v Loper, 299 Mich App 451,
458 (2013). “[A] criminal defendant may not defend on
the basis that the charging statute is unconstitutionally
vague or overbroad when the defendant’s conduct is
fairly within the constitutional scope of the statute.”
People v Rogers, 249 Mich App 77, 95 (2001).

MCL 750.411i is not unconstitutionally vague because (1)
it is not overbroad, nor does it infringe on a defendant’s
right of free speech under the United States and the
Michigan Constitutions; (2) it provides fair notice of the
prohibited conduct; and (3) it does not “confer(]
unstructured and unlimited discretion on the trier of fact
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to determine whether an offense has been committed.”
White (Carl), 212 Mich App at 309-313, quoting Michigan
State AFL-CIO v Civil Svc Comm (After Remand), 208 Mich
App 479, 492 (1995).°

Statutory Presumption

MCL 750.411i(5) does not unconstitutionally shift the
burden of proof of an element of the offense to the
defendant. Ballantyne, 212 Mich App at 629 (adoptin% the
reasoning of White (Carl), 212 Mich App at 313-315).! In
id. at 313-314, the Court of Appeals held that the language
of MCL 750.411h(4) and MCL 750.411i(5) (“evidence that
the defendant continued to engage in a course of conduct
involving repeated unconsented contact with the victim
after having been requested by the victim to discontinue
the same or a different form of unconsented contact, and
to refrain from any further unconsented contact with the
victim, shall give rise to a rebuttable presumption that the
continuation of the course of conduct caused the victim to feel
terrorized, frightened, intimated, threatened, harassed, or
molested”) do not violate due process or equal protection
where “there certainly exists a rational connection
between such conduct and the presumption that the
victim would feel harassed or frightened by its
continuation[,]” which satisfies the constitutional
requirement. White (Carl), 212 Mich App at 313-314.
Additionally, “[MCL 750.411h(4) and MCL 750.411i(5)]
must be read in connection with MRE 302(b),
[wherein] . .. it is clear that the burden of proof on each
and every element of the offense of stalking remains with
the prosecution, and it is mandated that the jury be so
instructed.” White (Carl), 212 Mich App at 314-315.

Double Jeopardy

“The double jeopardy provision of the United States
Constitution, US Const, Am V, and its counterpart in the
Michigan Constitution, Const 1963, art 1, § 15, protect
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50 This holding was also extended to apply to MCL 750.411h (stalking). See Section 2.3(A) for more
information on stalking.

5ln Ballantyne, 212 Mich App at 629, the Court of Appeals rejected the defendant’s argument that MCL
750.411i(5), “which creates a rebuttable presumption that [the] defendant’s acts caused the victim to feel
terrorized, impermissibly shift[ed] the burden of proof of an element of the offense to [the] defendant][;]
[w]e reject [the defendant’s] argument for the reasons set forth in this Court’s opinion in White [(Carl)],
[212 Mich App at 313-315], where this identical issued was raised sua sponte by a panel of this Court.
While the opinion in White is arguably dictum regarding this issue, we agree with both the reasoning and
conclusion and adopt it as our own.”
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citizens from suffering multiple punishments and
successive prosecutions for the same offense.” White
(Carl), 212 Mich App at 305.

No double jeopardy violation occurred when the
defendant was separately charged with misdemeanor
stalking under a township ordinance®® and then
subsequently charged with aggravated stalking under
MCL 750.411i, because the two separate convictions
“arose out of two distinct occurrences or episodes[.]”53
White (Carl), 212 Mich App at 306-308 (as analyzed under
the “successive prosecutions strand of the Double
Jeopardy Clause”). Specifically,

“As evidenced by [MCL 750.411i(2)(d)], the
Legislature  apparently intended that
prosecutors may use . . . a misdemeanor
conviction as one of several vehicles for
establishing aggravated stalking where
threats to kill or injure another have been
made. We therefore conclude that [the]
defendant’s convictions of violating a
township  antistalking  ordinance and
attempted aggravated stalking did not violate
double jeopardy principles because the
incidents did not arise out of a single criminal
act, occurrence, episode, or transaction.”
White (Carl), 212 Mich App at 308.

Note: The White (Carl) Court also
“reject[ed] [the] defendant’s
unsupported assertion that stalking is a
continuous act or offense for which he
could receive only one punishment.”

White (Carl), 212 Mich App at 306.

Similarly, the Double Jeopardy Clause of the Federal and
Michigan Constitutions is not violated where “the
Legislature intended to impose multiple punishments for
both of [the] defendant’s convictions of aggravated
stalking and criminal contempt for violating the

52 «[MJisdemeanor stalking under [the] township ordinance parallel[s] [MCL 750.411h].” White (Carl), 212
Mich App at 308.

53 «[T]he August 6, 1993, felony stalking warrant specified that on June 9, 1993, [the] defendant repeatedly
or continuously harassed the victim in violation of a restraining order and made a credible threat to kill her
or inflict physical injury upon her, in violation of MCL 750.411i. The August 17, 1993, misdemeanor warrant
noted, however, that on July 17, 1993, [the] defendant unlawfully stalked, pursued, or terrorized the victim
by calling her place of employment at least ten times threatening to kill her, her children, and her father, in
violation of the [township] antistalking ordinance.” White (Carl), 212 Mich App at 306.

Michigan Judicial Institute Page 2-35


http://legislature.mi.gov/doc.aspx?mcl-750-411h
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-750-411i

Section 2.3

Domestic Violence Benchbook—Fourth Edition

temporary restraining order[]” when it enacted MCL
750.411i(6). Coones, 216 Mich App at 727-728 (stating that
“the power to define crime and fix punishment is wholly
legislative, [and] the Double Jeopardy Clause is not a
limitation on the Legislature”).

4. Statute of Limitations

An indictment for aggravated stalking “may be found and filed
within 6 years after the offense is committed.” See MCL
767.24(10). However, “[a]lny period during which the party
charged®*! did not usually and publicly reside within this state
is not part of the time within which the respective indictments
may be found and filed.”>> MCL 767.24(11). “The extension or
tolling, as applicable, of the limitations period provided in [MCL
767.24] applies to any of those violations for which the
limitations period has not expired at the time the extension or
tolling takes effect.” MCL 767.24(12).

See People v Blackmer, 309 Mich App 199, 202 (2015) (finding that
because “the plain and unambiguous Ianguaége of the .
nonresident tolling provision [of MCL 767.24°°] provides that
the limitations period [is] tolled for any period in which a
defendant [is] not customarily and openly living in Michigan([,]”
a “[d]efendant’s subjective intent [to return to Michigan
following his or her term of incarceration in another state] is
irrelevant[, and] . . . the statute of limitations [is] tolled from the
time defendant [leaves] Michigan”).
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54 “The term ‘party charged’ simply refers to the party ... who [is] charged with a crime to which the
limitations and tolling provisions of MCL 767.24 apply.” People v James (Joel), 326 Mich App 98, 109 (2018)
(the authority relied on by the trial court “for the proposition that, for the tolling provision to apply,
defendant must have been a ‘suspect’ or an ‘accused’ prior to the expiration of the untolled limitations,
[was] inapposite”).

55 «[T]he tolling provision in MCL 767.24 [does not] violate [a nonresident] defendant’s constitutional right

to interstate travel or . . . equal protection under the law[.]” People v James, 326 Mich App 98, 101, 103,
104, 108, 112 (2018) (“the tolling provision [in MCL 767.24] only applies when a party is not usually and
publicly residing in Michigan and, therefore, it does not restrict in any way a person’s right to travel within,
across, or outside of Michigan’s border”; “residents and nonresidents are not similarly situated for equal-
protection purposes,” and there are rational grounds for “[t]he Legislature [to] distinguish[] between
Michigan residents and nonresidents for purposes of tolling the statute of limitations for certain
crimes, . . . including the investigation, prosecution, and . . . the very discovery of previously unreported
crimes”). Although the James Court discussed the nonresident tolling provision that was formerly found in
MCL 767.24(8), MCL 767.24(8) contains substantially similar language as the current provision found in
MCL 767.24(11).

56 The Blackmer Court discussed the nonresident tolling provision that was formerly found in MCL
767.24(1). However, it contains substantially similar language as the current provision found in MCL
767.24(11).
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5. Technical Probation Violation

MCL 771.4b(1) (providing for a period of incarceration for
technical probation violations that increases in length as the
number of violations increases) does not apply to a probationer
on probation for a violation of MCL 750.411i, or an offense
involving domestic violence as that term is defined in MCL
400.1501.>7 MCL 771.4b(6). There is a rebuttable presumption
that no arrest warrant will issue for a technical probation
violation. MCL 771.4b(7). Instead, the court will issue a
summons or show-cause order to the probationer for the alleged
technical probation violation. Id.

MCR 6.445(A) expressly provides that “[t]he court must issue a
summons, rather than a bench warrant, upon finding probable
cause to believe a probationer has committed a technical
violation of probation....” (Emphasis added.) The court may
overcome the presumption that a summons will issue (rather
than a bench warrant) if “the court states on the record a specific
reason to suspect that one or more of the following apply:

(1) The probationer presents an immediate danger
to himself or herself, another person, or the public.

(2) The probationer has left court-ordered inpatient
treatment without the court’s or the treatment
facility’s permission.

(3) A summons has already been issued for the
technical probation violation and the probationer
failed to appear as ordered.” MCR 6.445(A). See
also MCL 771.4b(7)(a)-(c) (providing substantially
the same information as does MCR 6.445(A)(1)-

(3))-

At arraignment for the alleged violation, the court must “inform
the probationer whether the alleged violation is charged as a
technical or non-technical violation of probation, and the
maximum possible jail or prison sentence.” MCR 6.445(8)(2).58
See also MCL 771.4b(8) (hearing on a technical probation
violation must occur “as soon as is possible”).

57see Section 1.1 for the definition of domestic violence found in MCL 400.1501. In addition, MCL
771.4b(1) does not apply to violations of MCL 750.81, MCL 750.81a, or MCL 750.411h. These offenses are
discussed in Section 2.2(A)(4), Section 2.2(B)(5), and Section 2.3(A)(5), respectively.

585ee the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 1, for more information about
arraignments and other pretrial procedures.
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If, after the probation violation hearing, the court finds that the
probation violation was proved, the court must inform the
probationer “whether the violation is a technical or non-
technical violation of probation.” MCR 6.445(E)(2). If a
probationer pleads guilty to a probation violation, the court
must, among other things, “establish factual support for a
finding that the probationer is guilty of the alleged violation and
whether the violation is a technical or non-technical violation of
probation.” MCR 6.445(F)(4).

“In lieu of initiating a probation violation proceeding under
MCR 6.445, the court may allow a probationer to acknowledge a
technical probation violation without a hearing.” MCR 6.450(A).
The acknowledgment must be written® and must provide the
probationer with the specific information stated in MCR
6.450(A).%0 Specifically, and among other provisions, the
acknowledgment must inform the probationer that
acknowledging a technical violation could delay his or her
eligibility for early discharge. MCR 6.450(A)(5); MCR 6.441. See
also MCL 771.4b(2) (permitting written acknowledgment of a
technical probation violation without a hearing).

C. Cyberstalking

MCL 750.411s(1) provides that “[a] person shall not post a message
through the use of any medium of communication, including the
internet or a computer, computer program, computer system, or
computer network, or other electronic medium of communication,
without the victim’s consent, if all of the following apply:

(a) The person knows or has reason to know that
posting the message could cause 2 or more separate
noncontinuous acts of unconsented contact with the
victim.

(b) Posting the message is intended to cause conduct
that would make the victim feel terrorized, frightened,
intimidated, threatened, harassed, or molested.

(c) Conduct arising from posting the message would
cause a reasonable person to suffer emotional distress
and to feel terrorized, frightened, intimidated,
threatened, harassed, or molested.

595ee SCAO Form MC 521, Technical Probation Violation Acknowledgment.

60see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 2, for detailed information
about probation and the requirements of a written acknowledgment of a technical probation violation.
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(d) Conduct arising from posting the message causes
the victim to suffer emotional distress and to feel
terrorized, frightened, intimidated, threatened,
harassed, or molested.”®!

Cyberstalking under MCL 750.411s does not include:

* “an internet or computer network service provider who
in good faith, and without knowledge of the specific
nature of the message posted, provides the medium for
disseminating information or communication between
persons.” MCL 750.411s(3).

* “constitutionally protected speech or activity.” MCL
750.411s(6).

See also MCL 750.145d(1)(b), which makes it unlawful for a person to
use the internet, a computer, computer program, computer network,
or computer system to communicate with another person for the
purpose of committing, attempting to commit, conspiring to commit,
or soliciting another person to commit stalking under MCL 750.411h
or aggravated stalking under MCL 750.411i.

1. Jurisdictional Requirements for Prosecuting Crime in
Michigan

MCL 750.411s(7) contains the following jurisdictional
requirements:

“A person may be prosecuted in this state for
violating or attempting to violate [MCL 750.411s]
only if 1 of the following applies:

(a) The person posts the message while in this
state.

(b) Conduct arising from posting the message
occurs in this state.

(c) The victim is present in this state at the
time the offense or any element of the offense
occurs.

(d) The person posting the message knows
that the victim resides in this state.”

61 see MCL 750.540 for information on a person’s willful and malicious disconnection, interruption,
prevention, obstruction, and unauthorized reading, copying, or usage of telecommunication services.
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2. Criminal Penalty

“A person who violates [MCL 750.411s(1)] is guilty of a crime as
follows:

(a) Except as provided in subdivision (b), the
person is guilty of a felony punishable by
imprisonment for not more than 2 years or a fine of
not more than $5,000.00, or both.

(b) If any of the following apply, the person is
guilty of a felony punishable by imprisonment for
not more than 5 years or a fine of not more than
$10,000.00, or both.

(i) Posting the message is in violation of a
restraining order and the person has received
actual notice of that restraining order or
posting the message is in violation of an
injunction or preliminary injunction.

(if) Posting the message is in violation of a
condition of probation, a condition of parole,
a condition of pretrial release, or a condition
of release on bond pending appeal.

(iii) Posting the message results in a credible
threat being communicated to the victim, a
member of the victim’s family, or another
individual living in the same household as
the victim.

(iv) The person has been previously convicted
of violating [MCL 750.411s] or [MCL
750.145d], [MCL 750.411h], or [MCL 750.411i],
or ... MCL 752.796, or a substantially similar
law of another state, a political subdivision of
another state, or of the United States.

(v) The victim is less than 18 years of age
when the violation is committed and the
person committing the violation is 5 or more
years older than the victim.” MCL
750.411s(2).

A person charged under MCL 750.411s may also be “charged
with, convicted of, or punished for any other violation of law
committed by that person while violating or attempting to
violate [MCL 750.411s].” MCL 750.411s(5).

Michigan Judicial Institute


http://legislature.mi.gov/doc.aspx?mcl-750-411s
http://legislature.mi.gov/doc.aspx?mcl-752-796
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-750-411h
http://legislature.mi.gov/doc.aspx?mcl-750-145d
http://legislature.mi.gov/doc.aspx?mcl-750-145d
http://legislature.mi.gov/doc.aspx?mcl-750-145d
http://legislature.mi.gov/doc.aspx?mcl-750-411s
http://legislature.mi.gov/doc.aspx?mcl-750-411s
http://legislature.mi.gov/doc.aspx?mcl-750-411s
http://legislature.mi.gov/doc.aspx?mcl-750-411s
http://legislature.mi.gov/doc.aspx?mcl-750-411s
http://legislature.mi.gov/doc.aspx?mcl-750-411s
http://legislature.mi.gov/doc.aspx?mcl-750-411s

Domestic Violence Benchbook—Fourth Edition Section 2.3

3. Restitution

Victims of cyberstalking are entitled to restitution. See MCL
780.766(2) (felony offense); MCL 780.794(2) (juvenile offenders).

For additional information on restitution, see the Michigan
Judicial Institute’s Crime Victim Right’s Benchbook.

4. Constitutional Issues

“According to the language of MCL 750.411s(8)(i), posted
messages can be prohibited even if they are truthful, but by the
same token MCL 750.411s cannot be read to prohibit
constitutionally protected speech, MCL 750.411s(6).” TT v KL,
334 Mich App 413, 442-443 (2020).

First Amendment. While the First Amendment protects the
freedom of speech, its protections are not without limitations.
See TM v MZ (On Remand), 326 Mich App 227, 237-238 (2018).
For example, the First Amendment does not protect defamatory
speech. Id. at 240. “A defamatory statement is a statement
asserting facts that are and can be proven false.” TT, 334 Mich
App at 443-444. Some statements are per se defamatory such as
false accusations of criminal activity. Id. at 444. Similarly, “the
speech-integral-to-criminal-conduct exception to the First
Amendment ... has been recognized in relation to criminal
stalking statutes.” Id. at 446. However, this exception is limited
in Michigan because MCL 750.411s(6) indicates “that it does not
prohibit constitutionally protected speech[.]” TT, 334 Mich App
at 447. “[W]hen the argument is raised that MCL 750.411s is
being used to prohibit constitutionally protected speech relating
to a matter of public concern, it must be determined whether the
postings are intended solely to cause conduct that will harass a
private victim in connection with a private matter or whether the
publication of the information relates to a public figure and an
important public concern.” Buchanan v Crisler, 323 Mich App
163, 188-189 (2018). The focus of the elements of MCL 750.411s
“is on the conduct the actor intended to cause by posting the
message and the effect of that conduct.” Id. at 179.

“[TThe speech-integral-to-criminal-conduct exception cannot be
triggered just by speech itself being a violation of a law, even a
law that bans conduct as well as speech.” People v Dingee, ___
Mich App __, __ (2025) (cleaned up). “Instead, for the
exception to apply, the speech must be integral to some conduct
or scheme that is illegal in nature and independent of the speech
that might be used to facilitate or accomplish the conduct or
scheme.” Id. at ___ (quotation marks and citation omitted).
“[Plosting a message in violation of MCL 750.411s would not
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constitute protected speech because the message is integral to
the harassment of the victim insofar as it leads to, and is
intended to cause, unconsented contacts that terrorize, frighten,
intimidate, threaten, harass, or molest the victim.” Id. at
(quotation marks and citation omitted).” The speech-integral-to-
criminal-conduct exception generally applies to stalking and
cyberstalking statutes, and, on that basis, [the Court of Appeals]
has rejected First Amendment challenges to those statutes.” Id. at
___. However, the application of the speech-integral-to-criminal-
conduct exception “must be examined on a case-by-case basis.”
ld.at __ .

In Dingee, the speech-integral-to-criminal-conduct exception to
First Amendment protection applied to the website defendant
created about the victim. See id. at ___. “The images and
commentary posted on that website demonstrate that the
purpose of the website was to demean and disparage the
victim.” 1d. at ___. Thus, “[t]he trial court correctly determined
that defendant’s posts about the victim, which she posted on
Facebook and her website, did not involve protected speech.” Id.
at

See Section 5.3(C)(2) for more information about the interplay
between MCL 750.411s and issuing a PPO to enjoin conduct that
may be protected by the First Amendment.

. Reimbursement of Expenses

“The court may order a person convicted of violating [MCL
750.411s] to reimburse this state or a local unit of government of
this state for the expenses incurred in relation to the violation in
the same manner that expenses may be ordered to be
reimbursed under . .. MCL 769.1f.” MCL 750.411s(4).

. Statute of Limitations

An indictment for cyberstalking “may be found and filed within
6 years after the offense is committed.” See MCL 767.24(10).
However, “[a]ny period during which the party charged[®?] did
not usually and publicly reside within this state is not part of the
time within which the respective indictments may be found and
filed.”%% MCL 767.24(11). “The extension or tolling, as applicable,
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62 «The term ‘party charged’ simply refers to the party ... who [is] charged with a crime to which the
limitations and tolling provisions of MCL 767.24 apply.” People v James (Joel), 326 Mich App 98, 109 (2018)
(the authority relied on by the trial court “for the proposition that, for the tolling provision to apply,
defendant must have been a ‘suspect’ or an ‘accused’ prior to the expiration of the untolled limitations,
[was] inapposite”).

Michigan Judicial Institute


http://legislature.mi.gov/doc.aspx?mcl-750-411s
http://legislature.mi.gov/doc.aspx?mcl-769-1f
http://legislature.mi.gov/doc.aspx?mcl-750-411s
http://legislature.mi.gov/doc.aspx?mcl-750-411s
http://legislature.mi.gov/doc.aspx?mcl-750-411s
http://legislature.mi.gov/doc.aspx?mcl-767-24
http://legislature.mi.gov/doc.aspx?mcl-767-24
http://legislature.mi.gov/doc.aspx?mcl-767-24
http://legislature.mi.gov/doc.aspx?mcl-750-411s

Domestic Violence Benchbook—Fourth Edition Section 2.3

of the limitations period provided in [MCL 767.24] applies to
any of those violations for which the limitations period has not
expired at the time the extension or tolling takes effect.” MCL
767.24(12).

See People v Blackmer, 309 Mich App 199, 202 (2015) (finding that
because “the plain and unambiguous Iangua4ge of the .
nonresident tolling provision [of MCL 767.24%%] provides that
the limitations period [is] tolled for any period in which a
defendant [is] not customarily and openly living in Michigan([,]”
a “[d]efendant’s subjective intent [to return to Michigan
following his or her term of incarceration in another state] is
irrelevant[, and] . . . the statute of limitations [is] tolled from the
time defendant [leaves] Michigan”).

D. Personal Protection Orders (PPOs)

Civil protection orders against domestic violence supplement the
protections provided by criminal law. In Michigan, a civil protection
order against domestic violence is known as a personal protection
order (PPO). A brief discussion of PPOs is contained in this
subsection. For a detailed discussion, see Chapter 5.

The Legislature created two types of PPOs, categorized according to
the relationship between the parties. Because domestic abuse is not
always confined to parties living in the same household, these two
types of PPOs encompass a broad range of interpersonal contexts.
The two types of PPOs are:

(1) Domestic relationship PPOs under MCL 600.2950 are
available to enjoin behavior (including stalking) that
interferes with the petitioner’s personal liberty, or that
causes a reasonable apprehension of violence if the
respondent is involved in certain domestic relationships

63 “[T]he tolling provision in MCL 767.24 [does not] violate [a nonresident] defendant’s constitutional right

to interstate travel or . . . equal protection under the law[.]” People v James, 326 Mich App 98, 101, 103,
104, 108, 112 (2018) (“the tolling provision [in MCL 767.24] only applies when a party is not usually and
publicly residing in Michigan and, therefore, it does not restrict in any way a person’s right to travel within,
across, or outside of Michigan’s border”; “residents and nonresidents are not similarly situated for equal-
protection purposes,” and there are rational grounds for “[t]he Legislature [to] distinguish[] between
Michigan residents and nonresidents for purposes of tolling the statute of limitations for certain
crimes, . . . including the investigation, prosecution, and . . . the very discovery of previously unreported
crimes”). Although the James Court discussed the nonresident tolling provision that was formerly found in
MCL 767.24(8), MCL 767.24(8) contains substantially similar language as the current provision found in
MCL 767.24(11).

64 The Blackmer Court discussed the nonresident tolling provision that was formerly found in MCL
767.24(1). However, it contains substantially similar language as the current provision found in MCL
767.24(11).
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with the petitioner as defined by the statute. MCL
600.2950(1).

Note: If the respondent falls into any one of the
following categories described in MCL 600.2950(1),
and engages in prohibited conduct, a domestic
relationship PPO may be appropriate:

* The petitioner’s spouse or former spouse.

* A person with whom the petitioner has had a child
in common.

* A person who resides or who has resided in the
same household as the petitioner.

* A person with whom the petitioner has or has had
a dating relationship.

(2) Non-domestic relationship PPOs under MCL 600.2950a:

(a) Non-domestic stalking PPOs under MCL
600.2950a(1) are available to enjoin a person,
regardless of that person’s relationship with the
petitioner, from engaging in stalking (MCL
750.411h), aggravated stalking (MCL 750.411i), or
cyberstalking (MCL 750.411s).

(b) Non-domestic sexual assault PPOs under MCL
600.2950a(2) are available to victims of sexual
assault, victims who have received obscene
material under MCL 750.142, and petitioners who
have been placed in reasonable apprehension of
sexual assault by the respondent. The respondent
may be enjoined from any of the conduct listed in
MCL 600.2950a(3).

E. Civil Suit for Damages Resulting from Stalking

MCL 600.2954 provides a civil remedy for damages resulting from
stalking:

“(1) A victim may maintain a civil action against an
individual who engages in conduct that is prohibited
under [MCL 750.411h] or [MCL 750.411i], . . . for
damages incurred by the victim as a result of that
conduct. A victim may also seek and be awarded
exemplary damages, costs of the action, and reasonable
attorney fees in an action brought under this section.
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(2) A civil action may be maintained under subsection
(1) whether or not the individual who is alleged to have
engaged in conduct prohibited under [MCL 750.411h]
or [MCL 750.411i] . . . has been charged or convicted
under [MCL 750.411h] or [MCL 750.411i] . . . for the
alleged violation.”

Note: “As used in this section, ‘victim” means that
term as defined in [MCL 750.411h].” MCL
600.2954(3).

F. Recovery for Intentional Infliction of Emotional Distress

The intentional infliction of emotional distress tort provides for a
recovery in certain circumstances where a victim suffered from
extreme emotional distress.

“The tort of intentional infliction of emotional distress has four
elements: (1) extreme and outrageous conduct, (2) intent or
recklessness, (3) causation, and (4) severe emotional distress.”
Haverbush v Powelson, 217 Mich App 228, 233-234 (1996), citing Roberts
v Auto-Owners Ins Co, 422 Mich 594, 602 (1985); Johnson v Wayne Co,
213 Mich App 143, 161 (1995).

Liability for intentional infliction of emotional distress may be found
“only where the conduct complained of has been so outrageous in
character, and so extreme in degree, as to go beyond all possible
bounds of decency and to be regarded as atrocious and utterly
intolerable in a civilized community.” Haverbush, 217 Mich App 234,
citing Johnson, 213 Mich App 161. In Haverbush, 217 Mich App at 234-
235, the Court of Appeals found that the defendant-perpetrator’s
“conduct could appropriately be determined sufficiently extreme and
outrageous to justify recovery for intentional infliction of emotion
distress” because “a rational trier of fact could find that [the
defendant-perpetrator’s] conduct was so outrageous in character and
so extreme in degree that it went beyond all bounds of common
decency in a civilized society| where] [the defendant-perpetrator]
engaged in an escalating series of acts over a two-year period in
which she: (1) sent a barrage of letters to [the victim], to [the victim's]
daughter, and to [the victim’s] future in-laws, in which [the
defendant-perpetrator] called [the victim] a compulsive liar,
threatened [the victim’s] fiancee with physical harm, and threatened
to tell [the victim’s] colleagues that he had harassed [the defendant-
perpetrator]; (2) left lingerie on [the victim’s] vehicles and at his
residence several times; (3) left an ax and a hatchet on [the victim’s]
vehicles, after having asked him how his fiancee would like to have
an ax through her windshield; (4) told a co-worker several times that
someone should ‘ice’ [the victim]; and (5) wrote several letters
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threatening to move in with him even though he was engaged and
would soon be married.”

“[E]lmotional distress ‘includes all highly unpleasant mental
reactions, such as fright, horror, grief, shame, humiliation,
embarrassment, anger, chagrin, disappointment, worry, and nausea.’

However[,] . . . ‘[t]he law intervenes only where the distress inflicted
is so severe that no reasonable man [or woman] could be expected to
endure it. . . . Severe distress must be proved; but in many cases the

extreme and outrageous character of the defendant[-perpetrator’s]
conduct is in itself important evidence that the distress has existed.”
Haverbush, 217 Mich App at 235, quoting 1 Restatement Torts, 2d, §46,
Comment j, p 77-78. In Haverbush, 217 Mich App at 235-236, the victim
established severe emotional distress where his testimony established
that “(1) [] [the defendant-perpetrator’s] letter accused [the victim] of
harassment, (2) [] [the victim] was especially fearful after [the
defendant-perpetrator] left the ax and the hatchet on his vehicles, (3)
[1 [the defendant-perpetrator’s] letters caused [the victim] great
concern that she was going to interfere with his wedding, (4) [] [the
victim] was worried about his reputation because of what [the
defendant-perpetrator] said about him to others, (5) [] [the victim]
was concerned with his patient’s safety, and (6) [] [the defendant-
perpetrator’s] actions affected the way he did his work.”

Note: “The intensity and duration of the distress are
factors to be considered in determining its severity.”
Haverbush, 217 Mich App at 235, quoting 1 Restatement
Torts, 2d, §46, Comment j, p 77-78.

“[Sleeking and receiving medical treatment is [not] a
condition precedent to satisfying the element of extreme
emotional distress.” McCahill v Commercial Union Ins Co,
179 Mich App 761, 771 (1989) (nonstalking case).

Criminal Sexual Conduct
A brief discussion on criminal sexual conduct is contained in this section.
For a more comprehensive discussion, see the Michigan Judicial

Institute’s Sexual Assault Benchbook.

The types of criminal sexual conduct are:

e First degree criminal sexual conduct (CSC-I), which
involves sexual penetration coupled with any of the
circumstances described in MCL 750.520b.
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* Second degree criminal sexual conduct (CSC-II), which
involves sexual contact coupled with any of the
circumstances described in MCL 750.520c.

* Third degree criminal sexual conduct (CSC-III), which
involves sexual penetration coupled with any of the
circumstances described in MCL 750.520d.

e Fourth degree criminal sexual conduct (CSC-IV), which
involves sexual contact coupled with any one of the
circumstances described in MCL 750.520e.

e Assault with intent to commit criminal sexual conduct
involving sexual penetration under MCL 750.520g(1).

* Assault with intent to commit second degree criminal
sexual conduct under MCL 750.520g(2).

MCL 750.5201 permits “[a] person [to] be charged and convicted under
[MCL 750.520b] to [MCL 750.520g] even though the victim is his or her
legal spouse.”

A. Statute of Limitations for Criminal Sexual Conduct Charges

An indictment for CSC-I “may be found and filed at any time[.]” MCL
767.24(1)(a). Except in cases involving a violation of CSC-II and CSC-
III against an alleged victim under 18 years of age, an indictment for
CSC-II, CSC-III, CSC-1V, or assault with intent to criminal sexual
conduct under MCL 750.520g “may be found and filed within 10
years after the offense is committed or by the alleged victim’s twenty-
first birthday, whichever is later,” unless “evidence of the offense is
obtained and that evidence contains DNA that is determined to be
from an unidentified individual.” MCL 767.24(3)(a)-(b). In that
situation, “an indictment against that individual for the offense may
be found and filed at any time after the offense is committed.
However, after the individual is identified, the indictment may be
found and filed within 10 years after the individual is identified or by
the alleged victim’s twenty-first birthday, whichever is later.” MCL
767.24(3)(b). An indictment for a violation of CSC-II or CSC-III against
an alleged victim under 18 years of age “may be found and filed
within 15 years after the offense is committed or by the alleged
victim’s twenty-eighth birthday, whichever is later,” unless “evidence
of the offense is obtained and that evidence contains DNA that is
determined to be from an unidentified individual.” MCL 767.24(4)(a)-
(b). In that situation, “an indictment against that individual for the
offense may be found and filed at any time after the offense is
committed. However, after the individual is identified, the indictment
may be found and filed within 15 years after the individual is
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identified or by the alleged victim’s twenty-eighth birthday,
whichever is later.” MCL 767.24(4)(b).

“Any period during which the party charged[®®! did not usually and
publicly reside within this state is not part of the time within which
the respective indictments may be found and filed.” MCL 767.24(11).
“The extension or tolling, as applicable, of the limitations period
provided in [MCL 767.24] applies to any of those violations for which
the limitations period has not expired at the time the extension or
tolling takes effect.” MCL 767.24(12). “The tolling provision [is] all-
encompassing, . . . [and] any period during which a defendant d[oes]
not reside in Michigan c[an]not be considered when calculating the
time within which charges must be found and filed, i.e., the pertinent
limitations period.” People v Kasben, 324 Mich App 1, 10 (2018).
“[C]harges not yet time-barred by an existing period of limitations are
subject to a new period of limitations set forth in an amended
statute.” Id. at 11 (finding that even though the crime was committed
under a six-year limitations period, which was later extended to a
victim’s 21st birthday, and the defendant left Michigan just before the
victim turned 21 and after the limitations period had been extended,
defendant’s “CSC I charge was not time-barred under MCL 767.24”
because the period of limitations was tolled when defendant left
Michigan; “in light of the tolling, the 2001 amendment [to MCL
767.24] became applicable to the case, extending indefinitely the
period of limitations on a charge of CSC I"”), citing People v Russo, 439
Mich 584, 588 (1992). See People v Blackmer, 309 Mich App 199, 202
(2015) (finding that because “the plain and unambiguous language of
the . . . nonresident tolling provision [of MCL 767.24%] provides that
the limitations period [is] tolled for any period in which a defendant
[is] not customarily and openly living in Michigan[,]” a “[d]efendant’s
subjective intent [to return to Michigan following his or her term of
incarceration in another state] is irrelevant[, and] . . . the statute of
limitations [is] tolled from the time defendant [leaves] Michigan”).

“[TThe tolling provision in MCL 76724 [does not] violate [a
nonresident] defendant’s constitutional right to interstate travel
or...equal protection under the law[.]”%7 People v James (Joel), 326
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85 «“The term ‘party charged’ simply refers to the party ... who [is] charged with a crime to which the
limitations and tolling provisions of MCL 767.24 apply.” People v James (Joel), 326 Mich App 98, 109 (2018)
(the authority relied on by the trial court “for the proposition that, for the tolling provision to apply,
defendant must have been a ‘suspect’ or an ‘accused’ prior to the expiration of the untolled limitations,
[was] inapposite”).

8 The Blackmer Court discussed the nonresident tolling provision that was formerly found in MCL
767.24(1). However, it contains substantially similar language as the current provision found in MCL
767.24(11).

67 Although the James Court discussed the nonresident tolling provision that was formerly found in MCL
767.24(8), MCL 767.24(8) contains substantially similar language as the current provision found in MCL
767.24(11).
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Mich App 98, 103 (2018). “[T]he tolling provision [in MCL 767.24]
only applies when a party is not usually and publicly residing in
Michigan and, therefore, it does not restrict in any way a person’s
right to travel within, across, or outside of Michigan’s border”;
“residents and nonresidents are not similarly situated for equal-
protection purposes,” and there are rational grounds for “[t]he
Legislature [to] distinguish[] between Michigan residents and
nonresidents for purposes of tolling the statute of limitations for
certain  crimes, ...including the investigation, prosecution,
and . . . the very discovery of previously unreported crimes.” James
(Joel), 326 Mich App at 101, 104, 108, 112 (where the trial court
dismissed a CSC-III charge against the defendant on the basis that
“had defendant been a resident, the limitations period would have
expired before the crime was reported,” the Court of Appeals
reversed and held that “it is not a violation of defendant’s right to
interstate travel or equal protection to charge him with CSC-III
related to alleged criminal conduct not reported until after the
untolled limitations periods had expired”).

B. Other Remedies for Victims of Criminal Sexual Conduct

Although criminal prosecution may succeed in holding offenders
accountable under the criminal justice system, appropriately penalize
them for their unlawful conduct, and result in the award of restitution
to the victim of an offender’s criminal conduct, a victim may wish to
pursue a civil action against the offender with the possibility of better
compensating him or her for the immediate and long-term physical
and psychological injuries caused by the offender’s conduct. For the
period of limitations on commencement of an action to recover
damages sustained because of criminal sexual conduct, see MCL
600.5805(6) (in general) and MCL 600.5851b (minor victim).%8 MCL
600.5805(6) and MCL 600.5851b do not require “that a criminal
prosecution or other proceeding have been brought as a result of the
conduct or, if a criminal prosecution or other proceeding was
brought, that the prosecution or proceeding resulted in a conviction
or adjudication.” MCL 600.5805(6); MCL 600.5851b(2). For additional
discussion on civil actions filed by crime victims, including victims of
criminal sexual conduct, see the Michigan Judicial Institute’s Crime
Victim Rights Benchbook, Chapter 10.

Administrative remedies may also be available to victims through the
Crime Victim Services Commission (CVSC). For additional discussion
on administrative remedies available through the CVSC, see the
Michigan Judicial Institute’s Crime Victim Rights Benchbook, Chapter 9.

88 For purposes of MCL 600.5805 and MCL 600.5851b, criminal sexual conduct is “conduct prohibited
under ... MCL 750.520b, [MCL] 750.520c, [MCL] 750.520d, [MCL] 750.520e, and [MCL] 750.520g.” MCL
600.5805(16)(b); MCL 600.5851b(5)(b).
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Parental Kidnapping

MCL 750.350a(1) defines parental kidnapping as:

“[a]n adoptive or natural parent of a child shall not take that
child, or retain that child for more than 24 hours, with the
intent to detain or conceal the child from any other parent or
legal guardian of the child who has custody or parenting
time rights under a lawful court order at the time of the
taking or retention,!®! or from the person or persons who
have adopted the child, or from any other person having
lawful chardge of the child at the time of the taking or
retention.”

A person convicted under the parental kidnapping statute is subject to
imprisonment for not more than one year and one day, and/or a
maximum fine of $2,000.00. MCL 750.350a(2). The court may also order
the convicted parent to “make restitution to the other parent, legal
guardian, the person or persons who have adopted the child, or any
other person having lawful charge of the child for any financial expense
incurred as a result of attempting to locate and having the child
returned.” MCL 750.350a(3).

First-time offenders who are in violation of MCL 750.350a(1) may be
eligible for deferred proceedings under MCL 750.350a(4). See Section
2.5(B) for a detailed discussion of deferred proceedings.

Retention of a child in another state that is contrary to a Michigan court’s
order and in violation of the parental kidnapping statute under MCL
750.350a(1), is subject to the jurisdiction of Michigan courts. People v
Harvey, 174 Mich App 58, 61-62 (1989). In id. at 61, the Court of Appeals
found:

“In this case, [the] defendant[-father] had a legal duty to
return his daughter to her mother. His failure to
perform this duty, which was made criminal by the
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69 gee People v McBride, 204 Mich App 678, 682 (1994), where the Court of Appeals held that MCL
750.350a(1) did not require a parent to be formally served with a custody order before being formally
charged with parental kidnapping; rather, MCL 750.350a(1) “requires only that the party from whom the
child is taken have ‘custody or visitation rights pursuant to a lawful court order at the time of the taking or
retention.”” In McBride, 204 Mich App at 682, the defendant-biological father was properly charged with
parental kidnapping under MCL 750.350a(1), where he absconded with the children before being formally
served with an ex parte order that granted sole custody to the children’s mother.

70 5ee People v Reynolds, 171 Mich App 349 (1988), where the Court of Appeals found that the defendant-
father could not be charged with parental kidnapping under MCL 750.350a(1) from the child’s mother
where no custody or parenting time order existed, but the defendant-father could be charged with
parental kidnapping under MCL 750.350a(1) where the grandparent, baby sitting the child at the time the
defendant-father took the child and absconded, could be considered a person “having lawful charge of the
child at the time of the taking or retention.”
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enactment of MCL 750.350a, should be considered a
crime committed within the State of Michigan. Acts
done outside a state which are intended to produce, and
in fact do produce, detrimental effects within the state
may properly be subject to the criminal jurisdiction of
the courts of that state. The detrimental effects of [the]
defendant[-father’s] intentional retention of the girl in
violation of the Michigan court’s custody order occurred
here, in Michigan, since it was the authority of a
Michigan court that was thwarted and it was the
custodial right of a Michigan resident that was infringed
upon.”

A. Defenses to Parental Kidnapping

MCL 750.350a(7) provides an affirmative defense to parents who
prove that they acted to “protect[] the child from an immediate and
actual threat of physical or mental harm, abuse, or neglect.”

A provision within the Child Custody Act, MCL 722.27a(7)(h)
provides that, for purposes of determining parenting time, “[a]
custodial parent’s temporary residence with the child in a domestic
violence shelter shall not be construed as evidence of the custodial
parent’s intent to retain or conceal the child from the other parent.”

B. Deferred Sentencing in Parental Kidnapping Cases

Offenders with no prior kidnapping convictions may be eligible for
deferred proceedings under MCL 750.350a(4). MCL 750.350a(4)
allows the court to place the offender on probation after a finding of
guilt, without entering judgment:

“When a parent who has not been convicted previously
of a violation of [MCL 750.349], [MCL 750.350], or [MCL
750.350a], or under any statute of the United States or of
any state related to kidnapping, pleads guilty to, or is
found guilty of, a violation of this section, the court,
without entering a judgment of guilt and with the
consent of the accused parent, may defer further
proceedings and place the accused parent on probation
with lawful terms and conditions.” MCL 750.350a(4).

Until October 1, 2021 an individual who pleads guilty to a criminal
offense not listed in MCL 762.11(3) or MCL 762.11(4), committed on
or after the individual’s seventeenth birthday but before his or her
twenty-fourth birthday, may be permitted to participate in deferred
proceedings if he or she meets certain eligibility requirements as set
out under the Holmes Youthful Trainee Act (HYTA), MCL 762.11 et
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seq.”! MCL 762.11(1). “If the offense was committed on or after the
individual’s twenty-first birthday but before his or her twenty-fourth
birthday, the individual must not be assigned to youthful trainee
status without the consent of the prosecuting attorney.” Id.

“Beginning October 1, 2021 an individual who pleads guilty to a
criminal offense not listed in MCL 762.11(3) or MCL 762.11(4),
committed on or after the individual’s eighteenth birthday but before
his or her twenty-sixth birthday, may qualify for deferred
proceedings as a youthful trainee if he or she meets certain eligibility
requirements under the HYTA. MCL 762.11(2). If the individual
committed the offense on or after his or her twenty-first birthday but
before his or her twenty-sixth birthday, the prosecuting attorney must
consent to the individual's assignment to the status of youthful
trainee. Id.

Deferred proceedings are also available for offenders who have been
admitted into certain problem solving courts:”?

¢ Veterans charged with a domestic violence offense if
he or she meets certain eligibility requirements for
admission into veterans treatment court under MCL
600.1200 et seq.”3

¢ Individuals charged with a domestic violence offense
if he or she meets certain eligibility requirements for
admission into mental health court under MCL
600.1090 et Seq.,74 and only if “[t]he individual has not
previously had proceedings dismissed under . . .
MCL 769.4a” and “[t]he domestic violence offense is
eligible to be dismissed under . .. MCL 769.4a.” MCL
600.1098(4).

1. Conditions of Probation in Deferred Proceedings

“The terms and conditions of probation may include
participation in a drug treatment court under . . . MCL 600.1060
to [MCL] 600.1084.” MCL 750.350a(4).
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1 For a thorough discussion of deferred proceedings under the Holmes Youthful Trainee Act, see the
Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol 2, Chapter 9.

2 For additional information on problem-solving courts, see the Michigan Judicial Institute’s Criminal
Proceedings Benchbook, Vol 2, Chapter 9, and problem-solving courts as they relate to juveniles, see the
Michigan Judicial Institute’s Juvenile Justice Benchbook, Chapter 1. For additional information on problem-
solving court programs, including standards and best practice manuals, see Problem Solving Courts.

B Fora thorough discussion of deferred proceedings under the Veterans Treatment Court Program, see
the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol 2, Chapter 9.

4 For a thorough discussion of deferred proceedings under the Mental Health Court Program, see the
Criminal Proceedings Benchbook, Vol 2, Chapter 9.
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In addition, a veteran or an individual who is on probation and
whose proceedings have been deferred under MCL 750.350a
may be admitted into veterans treatment court or mental health
court as a condition of probation. See MCL 600.1203(2)(b)(iii);
MCL 600.1093(2)(b)(iii).

See also MCL 771.3, which provides probation conditions that
must be included in the sentence of probation as well as
probation conditions that may be included.

2. Court Records in Deferred Proceedings

MCL 750.350a(5) requires “[a]ll court proceedings under [MCL
750.350a] [to] be open to the public.” However, if the sentence is
deferred under MCL 750.350a, the record must be closed to

public inspection during the deferral period “[e]xcept as
provided in [MCL 750.350a](6)[.]” MCL 750.350a(5).

MCL 750.350a(6) provides that “[u]nless the court enters a
judgment of guilt under [MCL 750.350a], the department of state
police shall retain a nonpublic record of the arrest, court
proceedings, and disposition of the criminal charge under this
section. However, the nonpublic record shall be open to the
following individuals and entities for the purposes noted:

(@) The courts of this state, law enforcement
personnel, the department of corrections, and
prosecuting attorneys for use only in the
performance of their duties or to determine
whether an employee of the court, law
enforcement agency, department of corrections, or
prosecutor’s office has violated his or her
conditions of employment or whether an applicant
meets criteria for employment with the court, law
enforcement agency, department of corrections, or
prosecutor’s office.

(b) The courts of this state, law enforcement
personnel, and prosecuting attorneys for the
purpose of showing either of the following;:

(i) That a defendant has already once availed
himself or herself of this section.

(if) Determining whether the defendant in a
criminal action is eligible for discharge and
dismissal of proceedings by a drug treatment
court under [MCL 600.1076](5)][.]
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(c) The department of human services for
enforcing child protection laws and vulnerable
adult protection laws or ascertaining the
preemployment criminal history of any individual
who will be engaged in the enforcement of child
protection laws or vulnerable adult protection
laws.”

3. Fulfillment of Probation Terms or Conditions in
Deferred Proceedings

If the defendant fulfills the terms or conditions of probation, the
court must discharge the defendant from probation and dismiss
the proceedings against him or her. MCL 750.350a(4). An
individual is limited to only one discharge and dismissal under
MCL 750.350a. MCL 750.350a(4).

Note: “Discharge and dismissal under [MCL
750.350a] shall be without adjudication of guilt and
is not a conviction for purposes of disqualifications
or disabilities imposed by law upon conviction of a
crime, including any additional penalties imposed
for second or subsequent convictions.” MCL
750.350a(4).

4. Violation of Term or Condition of Probation in
Deferred Proceedings

If the defendant violates a term or condition of
probation, the court may enter an adjudication of guilt
and proceed to sentencing. MCL 750.350a(4).

C. Statute of Limitations

An indictment for parental kidnapping “may be found and filed
within 6 years after the offense is committed.” See MCL 767.24(10).
However, “[a]ny period during which the party charged”®! did not
usually and publicly reside within this state is not part of the time
within which the respective indictments may be found and filed.””®
MCL 767.24(11). “The extension or tolling, as applicable, of the
limitations period provided in [MCL 767.24] applies to any of those
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5 “The term ‘party charged’ simply refers to the party . .. who [is] charged with a crime to which the
limitations and tolling provisions of MCL 767.24 apply.” People v James (Joel), 326 Mich App 98, 109 (2018)
(the authority relied on by the trial court “for the proposition that, for the tolling provision to apply,
defendant must have been a ‘suspect’ or an ‘accused’ prior to the expiration of the untolled limitations,
[was] inapposite”).

Michigan Judicial Institute


http://legislature.mi.gov/doc.aspx?mcl-750-350a
http://legislature.mi.gov/doc.aspx?mcl-750-350a
http://legislature.mi.gov/doc.aspx?mcl-750-350a
http://legislature.mi.gov/doc.aspx?mcl-750-350a
http://legislature.mi.gov/doc.aspx?mcl-750-350a
http://legislature.mi.gov/doc.aspx?mcl-750-350a
http://legislature.mi.gov/doc.aspx?mcl-750-350a
http://legislature.mi.gov/doc.aspx?mcl-750-350a
http://legislature.mi.gov/doc.aspx?mcl-750-350a
http://legislature.mi.gov/doc.aspx?mcl-750-350a
http://legislature.mi.gov/doc.aspx?mcl-767-24
http://legislature.mi.gov/doc.aspx?mcl-767-24
http://legislature.mi.gov/doc.aspx?mcl-767-24
http://legislature.mi.gov/doc.aspx?mcl-767-24

Domestic Violence Benchbook—Fourth Edition Section 2.6

violations for which the limitations period has not expired at the time
the extension or tolling takes effect.” MCL 767.24(12).

See People v Blackmer, 309 Mich App 199, 202 (2015) (finding that
because “the plain and unambiguous language of the . . . nonresident
tolling provision [of MCL 767.24”7] provides that the limitations
period [is] tolled for any period in which a defendant [is] not
customarily and openly living in Michigan,” a “[d]efendant’s
subjective intent [to return to Michigan following his or her term of
incarceration in another state] is irrelevant[, and] . . . the statute of
limitations [is] tolled from the time defendant [leaves] Michigan”).

2.6 Child Abuse

A. Statutory Authority; Degrees of Child Abuse

1. First-Degree Child Abuse

Under MCL 750.136b(2), a person is guilty of first-degree child
abuse if “the person knowingly or intentionally causes serious
physical harm or serious mental harm to a child.””8

“Because the Legislature provided that the perpetrator must
‘knowingly or intentionally” cause the serious physical harm[ to
be guilty of first-degree child abuse under MCL 750.136b(2)], it is
not sufficient for the prosecutor to prove that the defendant
intended to commit the act that caused the physical harm; the
prosecutor must prove that the ‘defendant intended to cause
serious physical harm or knew that serious physical harm would
be caused by [his or] her act.”” People v McFarlane, 325 Mich App
507, 513-514 (2018), quoting People v Maynor, 470 Mich 289, 291
(2004) (alteration in original). “Because it is difficult to prove an

76 “[T]he tolling provision in MCL 767.24 [does not] violate [a nonresident] defendant’s constitutional right

to interstate travel or . . . equal protection under the law[.]” People v James, 326 Mich App 98, 101, 103,
104, 108, 112 (2018) (“the tolling provision [in MCL 767.24] only applies when a party is not usually and
publicly residing in Michigan and, therefore, it does not restrict in any way a person’s right to travel within,
across, or outside of Michigan’s border”; “residents and nonresidents are not similarly situated for equal-
protection purposes,” and there are rational grounds for “[t]he Legislature [to] distinguish[] between
Michigan residents and nonresidents for purposes of tolling the statute of limitations for certain
crimes, . . . including the investigation, prosecution, and . . . the very discovery of previously unreported
crimes”). Although the James Court discussed the nonresident tolling provision that was formerly found in
MCL 767.24(8), MCL 767.24(8) contains substantially similar language as the current provision found in
MCL 767.24(11).

"7 The Blackmer Court discussed the nonresident tolling provision that was formerly found in MCL
767.24(1). However, it contains substantially similar language as the current provision found in MCL
767.24(11).

78 See M Crim JI 17.18, Child Abuse, First Degree.
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actor’s state of mind, the prosecution may rely on minimal
circumstantial evidence to prove that the defendant had the
required mental state.” McFarlane, 325 Mich App at 516. In
McFarlane, “[t]he evidence that defendant shook [the infant-
victim] and that his shaking caused her injuries was sufficient to
establish that defendant acted intentionally and caused her
serious physical harm.” Id. at 516.

. Second-Degree Child Abuse

Under MCL 750.136b(3), a person is guilty of second-degree
child abuse “if any of the following apply:

(a) [t]he person’s omission causes serious physical
harm or serious mental harm to a child!”®! or if the
person’s reckless act causes serious physical harm
or serious mental harm to a child.!%"!

(b) [tlhe person knowingly or intentionally
commits an act likely to cause serious physical or
mental harm to a child regardless of whether harm
results.[8!]

(c) [tlThe person knowingly or intentionally
commits an act that is cruel to a child regardless of
whether harm results.[3?]

(d) [t]he person or a licensee as licensee is defined
in . . . MCL 722.111, violates [MCL 722.125(2)
(providing that an intentional violation of a
licensing rule promulgated under the child care
licensing act, MCL 722.111 et seq., for family and
group child care homes that causes the death of a
child constitutes second-degree child abuse)].”

Omission, as it is defined in MCL 750.136b(1)(c), “does not
include the failure to obtain medical care[.]” People v Bryant, 342
Mich App 29, 35 (2022). MCL 750.136b(1)(c) expressly defines
omission as ““a willful failure to provide food, clothing, or shelter
necessary for a child’s welfare or willful abandonment of a
child.”” Bryant, 342 Mich App at 35, quoting MCL 750.136b(1)(c).
In Bryant, the child was injured when he was “toss[ed] or
[thrown] . .. over the baby gate[.]” Bryant, 342 Mich App at 33.
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79 gee M Crim JI 17.19, Child Abuse, Second Degree (Willful Failure to Provide, or Abandonment).
80 see M Crim JI 17.20, Child Abuse, Second Degree (Reckless Act).

81 see M Crim JI 17.20a, Child Abuse, Second Degree (Act Likely to Cause Serious Harm).

82 See M Crim J1 17.20b, Child Abuse, Second Degree (Cruel Act).
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After the child was on the other side of the baby gate, he “cried
for a long time but did not appear to have sustained a serious
injury.” Id. at 32. The child fell asleep, and defendant allowed
him to sleep until the next morning when defendant “found [the
child] unresponsive and cold.” Id. at 32. Although the defendant
“failed to check on [the child] during the night or to seek medical
attention for him when he failed to awaken from sleep,” the
definition of omission does not include a defendant’s “failure to
more expeditiously obtain medical care for her son ... .”Id. at 34,
35.

“IIln order to constitute a ‘reckless act’ under [MCL
750.136b(3)(a)], the defendant must do something and do it
recklessly. Simply failing to take an action does not constitute an
act.” People v Murphy, 321 Mich App 355, 358, 361 (2017) (the
defendant’s failure to clean her house and ensure that morphine
pills were not within the reach of the child-victim did not
constitute an act that led to the child’s death; rather it was a
reckless inaction, which is not contemplated by the statute).
However, a defendant’s inaction combined with affirmative acts
may still constitute a reckless act. See People v Head, 323 Mich
App 526, 536 (2018) (distinguishing the facts from those in
Murphy, 321 Mich App at 355 where “[d]efendant committed
reckless acts [under MCL 750.136b(3)(a)] by storing a loaded,
short-barreled shotgun in his unlocked bedroom closet and then
allowing his children to play in the room while unsupervised”
leading to the child-victim’s death; “[t]he key evidence here
consisted not only of defendant’s inaction but of his affirmative
acts of storing a loaded shotgun in an unlocked closet of
defendant’s bedroom and allowing his children to play in that
bedroom while unsupervised”).

3. Third-Degree Child Abuse

Under MCL 750.136b(5), a person is guilty of third-degree child
abuse “if any of the following apply:

(a) [t]he person knowingly or intentionally causes
physical harm to a child.

(b) [tlhe person knowingly or intentionally
commits an act that under the circumstances poses
an unreasonable risk of harm or injury to a child,
and the act results in physical harm to a child.”3

83 See M Crim JI 17.21, Child Abuse, Third Degree.
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4. Fourth-Degree Child Abuse

Under MCL 750.136b(7), a person is guilty of fourth-degree child
abuse “if any of the following apply:

(a) [t]he person’s omission or reckless act causes
physical harm to a child.[84]

(b) [tlThe person knowingly or intentionally
commits an act that under the circumstances poses
an unreasonable risk of harm or injury to a child,
regardless of whether physical harm results.”%

Fourth-degree child abuse is a general-intent crime. People v
Isrow, 339 Mich App 522, 528 (2021). Fourth-degree child abuse
requires that a defendant knowingly or intentionally engage in
the action that created an unreasonable risk of harm or injury to a
child; a defendant need not knowingly or intentionally intend to
create the situation that exposed a child to an unreasonable risk
of harm or injury. Isrow, 339 Mich App at 526-528. In Isrow, the
defendant’s action—“[t]hrowing a set of keys knowing a child
had been standing in the vicinity of the location in which the
keys were thrown seconds before” —"”pose[d] an unreasonable
risk of harm or injury to a four-year-old child.” Isrow, 339 Mich
App at 528.

B. Penalties for a Conviction Under Child Abuse Statute

Criminal Penalties for Convicted Offense

a. First-Degree Child Abuse

Under MCL 750.136b(2), first-degree child abuse is “a
felony punishable by imprisonment for life or any term of
years.” MCL 750.136b(2).

b. Second-Degree Child Abuse

Under MCL 750.136b(4), second-degree child abuse is “a
felony punishable by imprisonment as follows:

(a) For a first offense, not more than 10 years.

(b) For an offense following a prior
conviction, not more than 20 years.”
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84 see M Crim JI 17.22, Child Abuse, Fourth Degree (Willful Failure to Provide, or Abandonment).
85 See M Crim JI 17.23, Child Abuse, Fourth Degree (Unreasonable Risk of Harm or Injury).
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e.

Michigan Judicial Institute

A violation of MCL 722.125(2) (intentional violation of a
licensing rule promulgated under the child care licensing
act, MCL 722.111 et seq., for family and group child care
homes that causes the death of a child) constitutes
second-degree child abuse and requires, in addition to
any other penalty imposed, the permanent revocation of
the person’s, organization’s, or agency’s license. MCL
722.125(2); MCL 750.136b(3).

Third-Degree Child Abuse

Under MCL 750.136b(6), third-degree child abuse is “a
felony punishable by imprisonment as follows:

(a) For a first offense, not more than 2 years.

(b) For an offense following a prior
conviction, not more than 5 years.”

Fourth-degree Child Abuse

Under MCL 750.136b(8), fourth-degree child abuse is “a
crime punishable as follows:

(@) For a first offense, a misdemeanor
punishable by imprisonment for not more
than 1 year.

(b) For an offense following a prior
conviction, a felony punishable by
imprisonment for not more than 2 years.”

Enhanced Sentencing

“If the prosecuting attorney intends to seek
an enhanced sentence based upon the
defendant having 1 or more prior convictions,
the prosecuting attorney shall include on the
complaint and information a statement listing
the prior conviction or convictions. The
existence of the defendant’s prior conviction
or convictions must be determined by the
court, without a jury, at sentencing or at a
separate hearing for that purpose before
sentencing. The existence of a prior
conviction may be established by any
evidence relevant for that purpose, including,
but not limited to, 1 or more of the following:

(a) A copy of the judgment of conviction.
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(b) A transcript of a prior trial, plea-
taking, or sentencing.

(c) Information contained in a
presentence report.

(d) The defendant’s statement.” MCL
750.136b(11).

2. Criminal Penalties if Convicted Offense Committed in
Presence of Child Other Than The Victim

If a person commits child abuse “in the presence of a child other
than the child who is the victim of the violation|, the person] is
guilty of a felony punishable as follows:

(a) If the person [commits first-degree child abuse
under MCL 750.136b(2)] in the presence of another
child, by imprisonment for life or any term of
years.

(b) Except as provided in subdivision (c), if the
person [commits second-degree child abuse under
MCL 750.136b(4)] in the presence of another child,
by imprisonment for not more than 10 years.

(c) If the person [commits second-degree child
abuse under MCL 750.136b(4)] in the presence of
another child on a second or subsequent occasion,
by imprisonment for not more than 20 years.

(d) If the person [commits third-degree child abuse
under MCL 750.136b(6)] in the presence of another
child, by imprisonment for not more than 2 years.”
MCL 750.136d(1).

Note: “A charge and conviction under [MCL
750.136d] do not prohibit a person from being
charged with, convicted of, or sentenced for
any other violation of law arising out of the
same transaction as the violation of [MCL
750.136d].” MCL 750.136d(2).

3. Restitution

Victims of child abuse are entitled to restitution. See MCL
780.766(2) (felony offense); MCL 780.794(2) (juvenile offenders);
MCL 780.826(2) (misdemeanor offense).
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For additional information on restitution, see the Michigan
Judicial Institute’s Crime Victim Right’s Benchbook.

C. Defenses to Child Abuse

“IMCL 750.136b] does not prohibit a parent or guardian, or other
person permitted by law or authorized by the parent or guardian,
from taking steps to reasonably discipline a child, including the use of
reasonable force.” MCL 750.136b(9).

MCL 750.136b(10) provides an affirmative defense to a charge of child
abuse under MCL 750.136b where “the defendant’s conduct involvin
the child was a reasonable response to an act of domestic violence!®
in light of all the facts and circumstances known to the defendant at
that time.”

Note: “The defendant has the burden of establishing the
affirmative defense by a preponderance of the
evidence.” MCL 750.136b(10).

D. Statute of Limitations

An indictment for child abuse “may be found and filed within 6 years
after the offense is committed.” See MCL 767.24(10). However, “[a]ny
period during which the party charged®! did not usually and
publicly reside within this state is not part of the time within which
the respective indictments may be found and filed.”% MCL
767.24(11). “The extension or tolling, as applicable, of the limitations
period provided in [MCL 767.24] applies to any of those violations for
which the limitations period has not expired at the time the extension
or tolling takes effect.”MCL 767.24(12).

86 «A5 used in this subsection, ‘domestic violence’ means that term as defined in . . . MCL 400.1501.” MCL
750.136b(10).

87 “The term ‘party charged’ simply refers to the party . .. who [is] charged with a crime to which the
limitations and tolling provisions of MCL 767.24 apply.” People v James (Joel), 326 Mich App 98, 109 (2018)
(the authority relied on by the trial court “for the proposition that, for the tolling provision to apply,
defendant must have been a ‘suspect’ or an ‘accused’ prior to the expiration of the untolled limitations,
[was] inapposite”).

88 “[T]he tolling provision in MCL 767.24 [does not] violate [a nonresident] defendant’s constitutional right

to interstate travel or . . . equal protection under the law[.]” People v James, 326 Mich App 98, 101, 103,
104, 118, 112 (2018) (“the tolling provision [in MCL 767.24] only applies when a party is not usually and
publicly residing in Michigan and, therefore, it does not restrict in any way a person’s right to travel within,
across, or outside of Michigan’s border”; “residents and nonresidents are not similarly situated for equal-
protection purposes,” and there are rational grounds for “[t]he Legislature [to] distinguish[] between
Michigan residents and nonresidents for purposes of tolling the statute of limitations for certain
crimes, . . . including the investigation, prosecution, and . . . the very discovery of previously unreported
crimes”). Although the James Court discussed the nonresident tolling provision that was formerly found in
MCL 767.24(8), MCL 767.24(8) contains substantially similar language as the current provision found in
MCL 767.24(11).
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See People v Blackmer, 309 Mich App 199, 202 (2015) (finding that
because “the plain and unambiguous language of the . . . nonresident
tolling provision [of MCL 767.24%°] provides that the limitations
period [is] tolled for any period in which a defendant [is] not
customarily and openly living in Michigan[,]” a “[d]efendant’s
subjective intent [to return to Michigan following his or her term of
incarceration in another state] is irrelevant[, and] . . . the statute of
limitations [is] tolled from the time defendant [leaves] Michigan”).

Witness Tampering
Abusers may use a variety of methods to avoid conviction, including

tampering with witnesses. Attempts to influence a victim-witness may
include the following:

bribing a victim, MCL 750.122(1).
¢ threatening or intimidating a victim, MCL 750.122(3).

* interfering with a victim’s ability to attend, testify, or
provide information, MCL 750.122(6).

¢ retaliating against a victim for testifying, MCL 750.122(8).

The witness tampering statute, MCL 750.122, applies “regardless of
whether an official proceeding actually takes place or is pending or
whether the individual has been subpoenaed or otherwise ordered to
appear at the official proceeding if the person knows or has reason to
know the other person could be a witness at any official proceeding.”
MCL 750.122(9).

See also MCL 750.483a(5)(a), which provides that a person must not
“[klnowingly and intentionally remove, alter, conceal, destroy, or
otherwise tamper with evidence to be offered in a present or future
official proceeding.”*"
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89 The Blackmer Court discussed the nonresident tolling provision that was formerly found in MCL
767.24(1). However, it contains substantially similar language as the current provision found in MCL
767.24(11).

90 A person in violation of MCL 750.483a(5) is guilty of: “(a) [e]xcept as provided in subdivision (b), the
person is guilty of a felony punishable by imprisonment for not more than 4 years or a fine of not more
than $5,000.00, or both[; or] (b) [i]f the violation is committed in a criminal case for which the maximum
term of imprisonment for the violation is more than 10 years, or the violation is punishable by
imprisonment for life or any term of years, the person is guilty of a felony punishable by imprisonment for
not more than 10 years or a fine of not more than $20,000.00, or both.” MCL 750.483a(6).
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A. Types of Witness Tampering

MCL 750.122 specifically prohibits tampering through bribery,

threats, intimidation, interference, or retaliation.

1.

Bribery

MCL 750.122(1) prohibits a person from “giv[ing], offer[ing] to
give, or promis[ing] anything of value to an individual for any of
the following purposes:

(a) To discourage any individual from attending a
present or future official proceeding as a witness,
testifying at a present or future official proceeding,
or giving information at a present or future official
proceeding.

(b) To influence any individual’s testimony at a
present or future official proceeding.

(c) To encourage any individual to avoid legal
process, to withhold testimony, or to testif; falsely
in a present or future official proceeding.””!

MCL 750.122(1) does not apply to:

* “the reimbursement or payment of reasonable costs

for any witness to provide a statement to testify
truthfully or provide truthful information in an
official proceeding as provided for under . . . MCL
213.66, or . . . MCL 600.2164, or court rule.”*? MCL
750.122(2).

“[tlhe lawful conduct of an attorney in the
performance of his or her duties, such as advising a
client.” MCL 750.122(5)(a).

“[t]he lawful conduct or communications of a person
as permitted by statute or other lawful privilege.”
MCL 750.122(5)(b).

“[Clonduct [that] consisted solely of lawful conduct and [with
which] . . . the defendant’s sole intention was to encourage,
induce, or cause the other person to testify or provide evidence
truthfully[,]” is an affirmative defense to MCL 750.122(1). MCL

91 see MCL 750.483a for information on influencing a person’s statement or presentation of evidence “to a

police officer conducting a lawful investigation of a crime” through bribery. MCL 750.483a(3)(a).

92 MCL 213.66 provides for witness fees in condemnation proceedings, and MCL 600.2164 regulates the

payment of expert witness fees.
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750.122(4). The defendant has the burden of proving the
affirmative defense by a preponderance of the evidence. Id.

2. Threats or Intimidation

MCL 750.122(3) prohibits a person from “do[ing] any of the
following by threat or intimidation:(*3

(a) Discourage or attempt to discourage any
individual from attending a present or future
official proceeding as a witness, testifying at a
present or future official proceeding, or giving
information at a present or future official
proceeding.

(b) Influence or attempt to influence testimony at a
present or future official proceeding.

(c) Encourage or attempt to encourage any
individual to avoid legal process, to withhold
testimony, or to testify falsely in a present or future
official proceeding.””*

MCL 750.122(3) does not apply to:

e “[tlhe lawful conduct of an attorney in the
performance of his or her duties, such as advising a
client.” MCL 750.122(5)(a).

¢ “[t]he lawful conduct or communications of a person
as permitted by statute or other lawful privilege.”
MCL 750.122(5)(b).

“[Clonduct [that] consisted solely of lawful conduct and [with
which] . . . the defendant’s sole intention was to encourage,
induce, or cause the other person to testify or provide evidence
truthfully[,]” is an affirmative defense to MCL 750.122(3). MCL
750.122(4). The defendant has the burden of proving the
affirmative defense by a preponderance of the evidence. Id.
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93 «“Threaten or intimidate’ does not mean a communication regarding the otherwise lawful access to
courts or other branches of government, such as the otherwise lawful filing of any civil action or police
report or which the purpose is not to harass the other person in violation of . . . MCL 600.2907.” MCL
750.122(12)(b).

94 see MCL 750.483a for information on influencing a person’s statement or presentation of evidence “to a
police officer conducting a lawful investigation of a crime” through threats or intimidation. MCL
750.483a(3)(b).
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3. Interference

MCL 750.122(6) prohibits a person from “willfully imped[ing],
interfer[ing] with, prevent[ing], or obstruct[ing] or attempt[ing]
to willfully impede, interfere with, prevent, or obstruct the
ability of a witness to attend, testify, or prov1de information in or
for a present or future official proceeding.””

“[T]o prove that a defendant has violated MCL 750.122(6), . . . the
prosecutor must prove that the defendant (1) committed or
attempted to commit (2) an act that did not consist of bribery,
threats or intimidation, or retaliation as defined in MCL 750.122
and apphcable case law, (3) but was any act or attempt that was
done w1llfully 1 (4) to impede, interfere with, prevent, or
obstruct (5) a witness’s ability 971 (6) to attend, testify, or provide
information in or for a present or future official proceeding (7)
having the knowledge or the reason to know that the person
subjected to the interference could be a witness at any official
proceeding. In the last part of the definition we use the word
interference to include all types of conduct proscribed in
subsection 6.” People v Greene, 255 Mich App 426, 442-443 (2003).

4. Retaliation
MCL 750.122(8) defines retaliate as:

“(a) Commit[ting] or attempt[ing] to commit a
crime against a person.

(b) Threaten[ing] to kill or injure any person or
threaten[ing] to cause property damage.”

95 See also MCL 750.483a(1)(b), which provides that a person must not “[p]revent or attempt to prevent
through the unlawful use of physical force another person from reporting a crime committed or attempted
by another person,”and MCL 750.483a(1)(c), which prohibits a person from “[iJntentionally us[ing their]
professional position of authority over another person to prevent or attempt to prevent the other person
from reporting a crime listed in [MCL 750.136b (child abuse), MCL 750.520b (CSC-I), MCL 750.520c (CSC-I1),
MCL 750.520d (CSC-IIl), MCL 750.520e (CSC-IV), or MCL 750.520g (assault with intent to commit CSC
involving sexual penetration; assault with intent to commit CSC-1l)], that is committed or attempted by
another person.”

% In Greene, 255 Mich App at 442, quoting People v Lerma, 66 Mich App 566, 570 (1976), the Court of
Appeals found that willfulness “‘implies knowledge and purpose to do wrong.””

n analyzing the word “ability,” the Court of Appeals in Greene, 255 Mich App at 441, determined that
“[a]bility is the power or capacity to do or act physically, mentally, legally, morally, or financially[;] [t]his is a
broad definition of the human facility to act, not at all limited to the logical ways in which a tamperer might
try to interfere with a witness, including the witness’s ability to travel, appear at the place designated for
an ‘official proceeding,’ or biological ability to recall information or provide testimony, whether spoken,
written, signed, or communicated in another manner. This breadth implies that [MCL 750.122(6)] makes
illegal any act or attempt, no matter its form, to keep the witness from attend[ing], testify[ing], or
proivd[ing] information in or for a present future official proceeding’ by affecting the witness’s ability to do
s0.” (Internal quotation marks and citations omitted).
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To determine whether a defendant’s message to a witness
constituted “retaliation” for purposes of MCL 750.122(8)(b)
requires the prosecution to prove that the defendant “intend[ed]
to threaten a witness with death or injury or intend[ed] to
communicate such a threat.” People v Johnson, 340 Mich App 531,
545 (2022). It is not necessary to prove that a defendant “actually
intended to carry out the threat.” Id.In addition, “[w]hether [a
witness] suffered mental anguish or psychological injury as a
result of [a] defendant’s message [is] irrelevant to the
prosecution’s burden to prove the elements of the crime of
witness retaliation.” Id. at 549. In Johnson, the trial court
answered a jury question in a manner that created “a real danger
that the jury convicted defendant on the basis that [the witness]
suffered mental anguish.” Id. However, the Court determined
that the language used in 750.122(8)(b) was plain and
unambiguous and demonstrated that the Legislature “was
addressing threats to kill or physically injure a witness.” Johnson,
340 Mich App at 550. In Johnson, the defendant sent a message to
the witness through Facebook Messenger that communicated,
among other things, the defendant’s hope that the witness would
die “an extremely horrible death” and that the witness
“deserve[d] to have his fkn tongue cut off[.]” Id. at 548. The
Court concluded that “the evidence and reasonable inferences
arising from the evidence were sufficient to establish beyond a
reasonable doubt that the message sent to [the witness]
contained a threat to ‘kill’ or “injure’ [the witness]”. Id. at 548-
549.

B. Penalties for Witness Tampering

MCL 750.122 provides for the following penalties for witness
tampering;:

* “Except as provided in [MCL 750.122(7)(b)] and [MCL
750.122(7)(c)], the person is guilty of a felony punishable
by imprisonment for not more than 4 years or a fine of
not more than $5,000.00, or both.” MCL 750.122(7)(a).

e “If the violation is committed in a criminal case
[involving an offense] for which the maximum term of
imprisonment is more than 10 years, or the violation is
punishable by imprisonment for life or any term of
years, the person is guilty of a felony punishable by
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9 See also MCL 750.483a(1)(d), which provides that a person shall not “[r]etaliate or attempt to retaliate
against another person for having reported or attempted to report a crime committed or attempted by
another person.”
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imprisonment for not more than 10 years or a fine of not
more than $20,000.00, or both.” MCL 750.122(7)(b).

e “If the violation involves committing or attempting to
commit a crime or a threat to kill or injure any person or
to cause property damage, the person is guilty of a
felony punishable by imprisonment for not more than 15
years or a fine of not more than $25,000.00, or both.”
MCL 750.122(7)(c).

e If the violation involves a person “retaliat[ing],
attempt[ing] to retaliate, or threaten]ing] to retaliate
against another person for having been a witness in an
official proceeding[, the person] is guilty of a felony
punishable by imprisonment for not more than 10 years
or a fine of not more than $20,000.00, or both.” MCL
750.122(8).

“[MCL 750.122] does not prohibit a person from being charged with,
convicted of, or punished for any other violation of law arising out of
the same transaction as the violation of [MCL 750.122].” MCL
750.122(10).

“The court may order a term of imprisonment imposed for violating
[MCL 750.122] to be served consecutively to a term of imprisonment
imposed for the commission of any other crime including any other
violation of law arising out of the same transaction as the violation of
[MCL 750.122].” MCL 750.122(11).

C. Statute of Limitations

An indictment for witness tampering “may be found and filed within
6 years after the offense is committed.” See MCL 767.24(10). However,
“[a]ny period during which the party charged!*’! did not usually and
publicly reside within this state is not part of the time within which
the respective indictments may be found and filed.”!? MCL
767.24(11). “The extension or tolling, as applicable, of the limitations
period provided in [MCL 767.24] applies to any of those violations for
which the limitations period has not expired at the time the extension
or tolling takes effect.” MCL 767.24(12).

See People v Blackmer, 309 Mich App 199, 202 (2015) ((finding that
because “the plain and unambiguous language of the . . . nonresident
tolling provision [of MCL 767.24!91] provides that the limitations

9 “The term ‘party charged’ simply refers to the party ... who [is] charged with a crime to which the
limitations and tolling provisions of MCL 767.24 apply.” People v James (Joel), 326 Mich App 98, 109 (2018)
(the authority relied on by the trial court “for the proposition that, for the tolling provision to apply,
defendant must have been a ‘suspect’ or an ‘accused’ prior to the expiration of the untolled limitations,
[was] inapposite”).
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period [is] tolled for any period in which a defendant [is] not
customarily and openly living in Michigan[,]” a “[d]efendant’s
subjective intent [to return to Michigan following his or her term of
incarceration in another state] is irrelevant[, and] . . . the statute of
limitations [is] tolled from the time defendant [leaves] Michigan”).

Tracking Device

A person “is guilty of a misdemeanor punishable by imprisonment for

not more than 1 year or a fine of not more than $1,000.00, or both” if he or
she:

¢ “[w]hile being the restrained party under a protective
order, tracks the location of a motor vehicle operated or
occupied by an individual protected under that order with
a tracking device.” MCL 750.5391(1)(c).

¢ “[w]hile on probation or parole for an assaultive crime or a
violation of [MCL 750.81(4)1%%] or [MCL 750.81(5)'%], or
[MCL 750.81a(2)] or [MCL 750.81a(3)],1'% tracks the
location of a motor vehicle operated or occupied by a
victim of that crime or by a family member of the victim of
that crime without the knowledge and consent of that
victim or family member.” MCL 750.5391(1)(d).

Note: MCL 750.539] also makes it a misdemeanor crime
for a person to track, install, or place (or cause the
installation or placement) of a tracking device on a
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100 «[T]he tolling provision in MCL 767.24 [does not] violate [a nonresident] defendant’s constitutional
right to interstate travel or . . . equal protection under the law[.]” People v James, 326 Mich App 98, 101,
103, 104, 108, 112 (2018) (“the tolling provision [in MCL 767.24] only applies when a party is not usually
and publicly residing in Michigan and, therefore, it does not restrict in any way a person’s right to travel
within, across, or outside of Michigan’s border”; “residents and nonresidents are not similarly situated for
equal-protection purposes,” and there are rational grounds for “[t]he Legislature [to] distinguish[] between
Michigan residents and nonresidents for purposes of tolling the statute of limitations for certain
crimes, . . . including the investigation, prosecution, and . . . the very discovery of previously unreported
crimes”). Although the James Court discussed the nonresident tolling provision that was formerly found in
MCL 767.24(8), MCL 767.24(8) contains substantially similar language as the current provision found in
MCL 767.24(11).

101 The Blackmer Court discussed the nonresident tolling provision that was formerly found in MCL
767.24(1). However, it contains substantially similar language as the current provision found in MCL
767.24(11).

102 Formerly MCL 750.81(3). See 2016 PA 87, effective July 25, 2016. MCL 750.5391(1)(d) has not been
amended to reflect the renumbering.

103 Formerly MCL 750.81(4). See 2016 PA 87, effective July 25, 2016. MCL 750.5391(1)(d) has not been
amended to reflect the renumbering.

104 £or a detailed discussion of domestic assaults under MCL 750.81 and MCL 750.814a, see Section 2.2.
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vehicle without the owner’s or lessee’s knowledge and
consent. MCL 750.5391(1)(a)-(b).

Several exceptions apply. See MCL 750.5391(2).

“A person who illegally installs or uses a tracking device . . . is liable for
all damages incurred by the owner or lessee of the motor vehicle caused
by the installation or use of the tracking device.” MCL 750.5391(4).

2.9 Interstate Domestic Violence Crimes

The Violence Against Women Act (VAWA),lO5 18 USC 2261 et seq.,
provides for protections against interstate domestic violence by making it
a federal crime for:

¢ “[a] person who travels in interstate or foreign commerce or
enters or leaves Indian country or is present!!%! within the
special maritime and territorial jurisdiction of the United
States with the intent to kill, injure, harass, or intimidate a
spouse, intimate partner, or dating partner, and who, in the
course of or as a result of such travel or presence,1%]
commits or attempts to commit a crime of violence against
that spouse, intimate partner, or dating partner[.]” 18 USC
2261(a)(1).

e “[a] person who causes a spouse, intimate partner, or
dating partner to travel in interstate or foreign commerce or
to enter or leave Indian country by force, coercion, duress,
or fraud, and who, in the course of, as a result of, or to
facilitate such conduct or travel, commits or attempts to
commit a crime of violence against that spouse, intimate
partner, or dating partner[.]” 18 USC 2261(a)(2).

VAWA also provides for protections against interstate stalking by making
it a federal crime for a person who:

* as provided under 18 USC 2261A(1), “travels in interstate
or foreign commerce or is present within the special
maritime and territorial jurisdiction of the United States, or
enters or leaves Indian country, with the intent to kill,
injure, harass, intimidate, or place under surveillance with

105y/AWA was reauthorized in 2022, effective October 1, 2022. For more information, see the United States
Department of Justice website’s discussion of the 2013 and 2022 Reauthorizations of the Violence Against
Women Act (VAWA).

106 The addition of the language “is present” is effective October 1, 2013. See 2013 PL 113-4.
107 The addition of the language “or presence” is effective October 1, 2013. See 2013 PL 113-4.
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intent to kill, injure, harass, or intimidate another person,
and in the course of, or as a result of, such travel or
presence engages in conduct that—

(A) places that person in reasonable fear of the death of,
or serious bodily injury to—

(i) that person;

(ii) an immediate family member (as defined in [18
USC] 115) of that person;

(iii) a spouse or intimate partner of that person; or

(iv) the pet, service animal, emotional support
animal, or horse of that person; or

(B) causes, attempts to cause, or would be reasonably
expected to cause substantial emotional distress to a
person described in clause (i), (i), or (iii) of
subparagraph (A);”1% or

* asprovided under 18 USC 2261A(2), “with the intent to kill,
injure, harass, intimidate, or place under surveillance with
intent to kill, injure, harass, or intimidate another person,
uses the mail, any interactive computer service or electronic
communication service or electronic communication
system of interstate commerce, or any other facility of
interstate or foreign commerce to engage in a course of
conduct that—

(A) places that person in reasonable fear of the death of
or serious bodily injury to a person, a pet, a service
animal, an emotional support animal, or a horse
described in clause (i), (ii), (iii), or (iv) of paragraph
(1)(A); or

(B) causes, attempts to cause, or would be reasonably
expected to cause substantial emotional distress to a
person described in clause (i), (ii), or (iii) of paragraph
@A

A person convicted under 18 USC 2261 or 18 USC 2261A must be
punished as provided in 18 USC 2261(b). 18 USC 2261(1)-(2); 18 USC
2261A. 18 USC 2261(b) requires the imposition of the following
punishments:

Page 2-70

108 18 USC 2261A(1).
109 18 USC 2261A(2).
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e a“fine[] under [Title 18].” 18 USC 2261(b).

e imprisonment “for life or any term of years, if death of the
victim results[.]” 18 USC 2261(b)(1).

* imprisonment “for not more than 20 years if permanent
disfigurement or life threatening bodily injury to the victim
results[.]” 18 USC 2261(b)(2).

¢ imprisonment “for not more than 10 years, if serious bodily
injury to the victim results or if the offender uses a
dangerous weapon during the offense[.]” 18 USC
2261(b)(3).

* imprisonment “for not more than 5 years, in any other
case[.]” 18 USC 2261(b)(5).

e “both fine[] and imprison[ment].” 18 USC 2261(b).!1

A person who “commits the crime of stalking [i.e. violates 18 USC 2261A]
in violation of a temporary or permanent civil or criminal injunction,
restraining order, no-contact order, or other order described in [18 USC
2266], shall be punished by imprisonment for not less than 1 year.”!!1 18
USC 2261(b)(6). 18 USC 2266 defines the scope of protection orders and
the types of orders contemplated by 18 USC 2261(b)(6). For additional
information on foreign protection orders, see Section 5.16.

110 18 ysc 2261(b) also contains a punishment for violation of 18 USC 2241 et seq. (sexual abuse).
Discussion of that topic is beyond the scope of this section.

Hlthe statutory language of 18 USC 2261(b) is ambiguous. The language in 18 USC 2261(b) requires a
individual to be fined for a conviction of 18 USC 2261 or 18 USC 2261A (stalking), imprisoned for the term
prescribed in 18 USC 2261(b)(1)-(5), depending on the circumstances involved in the violation of
18 USC 2261 or 18 USC 2261A, or “both fined and imprisoned.” 18 USC 2261(b). However, there is no
similar statement for violations described in 18 USC 2261(b)(6). Individuals convicted of 18 USC 2261A
under the conditions stated in 18 USC 2261(b)(6) are subject to mandatory imprisonment; whether a fine
may or must be imposed in addition to a term of imprisonment is not clear.
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Section 3.1 Domestic Violence Benchbook—Fourth Edition

3.1 Chapter Overview

Because pretrial release and release on probation may affect the safety of
a victim of a domestic violence crime, the victim’s family or friends, or to
the public at large, this chapter contains information on statutory
provisions and case management practices governing pretrial release and
ordering probation. Police reporting requirements are also discussed.!

Committee Tip:

It is important to note that criminal cases
involving allegations of domestic violence differ
from other criminal cases due the increased risk
for recidivism or obstruction of justice during
periods when a defendant-abuser is not held in
custody. Two reasons for the increased risk are:

= The perpetrator of a domestic violence crime
has greater access to the victim than does the
perpetrator of stranger violence. Domestic
violence perpetrators are likely to live with their
victims, or to have regular contact with them for
purposes such as child visitation.

= Domestic violence is motivated by the
defendant-abuser’s desire to control the victim.
Accordingly, defendant-abusers may resort to
violence to regain the control that is lost when
their behavior leads to criminal charges.

3.2 Investigating Cases Involving Domestic Violence

When police officers respond to a domestic dispute, they are obligated to
investigate potential domestic violence. City of Westland v Kodlowski, 298
Mich App 647, 669 (2012), vacated in part on other grounds, rev’d in part
on other grounds 495 Mich 871, 871-872 (2013).2 “While a co-occupant
may invalidate another co-occupant’s consent in cases where the police
are entering to search for evidence, a co-occupant’s withdrawal of his [or
her] consent to the presence of the police does not preclude officers from
continuing to investigate cases of potential domestic violence.” Id. at 667-

1 The discussion in this chapter assumes that the defendant is an adult. For a discussion of pretrial release
and probation of juvenile offenders, see the Michigan Judicial Institute’s Juvenile Justice Benchbook. A
discussion of crime victim safety generally appears in the Michigan Judicial Institute’s Crime Victim Rights
Benchbook.

2 For more information on the precedential value of an opinion with negative subsequent history, see our
note.
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668, citing Randolph, 547 US at 118-119. In Kodlowski, 298 Mich App at 668,
the police arrived at the defendant’s residence in response to a domestic
dispute. After receiving consent from the defendant and the
complainant, the police entered the residence to assist the complainant in
locating her cellular telephone. Id. Later, the defendant revoked his
consent by asking the police to leave the residence. Id. at 669. The
defendant argued that the police officers violated his Fourth Amendment
rights by staying at his residence after he revoked his consent to their
presence. Id. The Court of Appeals held that the “defendant’s decision to
revoke his consent did not render the officers’ presence unlawful”
because the officers were there in response to a domestic dispute and not
to search for evidence. Id.

A warrantless search of a shared dwelling conducted pursuant to the
consent of one co-occupant when a second co-occupant is present and
expressly refuses to consent to the search is unreasonable and invalid as
to the co-occupant who refused consent.? Georgia v Randolph, 547 US 103,
120 (2006). Randolph is “limited to situations in which the objecting
occupant is physically present” and does not apply “if the objecting
occupant is absent when another occupant consents.” Fernandez v
California, 571 US 292, 294 (2014). “[A]n occupant who is absent due to a
lawful detention or arrest stands in the same shoes as an occupant who is
absent for any other reason.” Id. at 294, 303 (motion to suppress
incriminating evidence found in apartment properly denied where
“consent [to search] was provided by an abused woman well after [the
defendant,] her male partner[,] had been removed from the apartment
they shared”). Moreover, the United States Supreme Court specifically
emphasized that its ruling in Randolph, 547 US at 118, regarding a co-
occupant’s ability to invalidate the consent of a co-occupant “has no
bearing on the capacity of the police to protect domestic victims.”
Specifically, the Court noted:

“[TTh[e] [Randolph] case has no bearing on the capacity of the
police to protect domestic victims. The dissent’s argument
rests on the failure to distinguish two different issues: when
the police may enter without committing a trespass, and
when the police may enter to search for evidence. No
question has been raised, or reasonably could be, about the
authority of the police to enter a dwelling to protect a
resident from domestic violence; so long as they have good
reason to believe such a threat exists, it would be silly to
suggest that the police would commit a tort by entering, say,
to give a complaining tenant the opportunity to collect

3 See the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 1, Chapter 11, for a detailed
discussion of the federal and state constitutional protections against unreasonable searches and seizures,
and for a discussion of exceptions that validate an otherwise unreasonable search and seizure, which
includes voluntary consent.
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belongings and get out safely, or to determine whether
violence (or threat of violence) has just occurred or is about to
(or soon will) occur, however much a spouse or other co-
tenant objected. . . . Thus, the question whether the police
might lawfully enter over objection in order to provide any
protection that might be reasonable is easily answered yes.”
Randolph, 547 US at 118.

Police Report in Cases Involving Domestic Violence

MCL 764.15¢(4) requires a police officer who investigates or intervenes in
a domestic violence incident to prepare a standard domestic violence
incident report form describing the incident.*

The police officer must also provide the victim with written notice
following the intervention or investigation of a domestic violence
incident. MCL 764.15¢(1). Among other things, the notice must inform
the victim of his or her legal right to “go to court and file a petition
requesting a personal protection order [(PPO]) to protect you or other
members of your household from domestic abuse which could include
restraining or enjoining the abuser from doing the following:

(a) Entering onto premises.

(b) Assaulting, attacking, beating, molesting, or wounding
you.

(c) Threatening to kill or physically injure you or another
person.

(d) Removing minor children from [the victim], except as
otherwise authorized by a custody or parenting time order
issued by a court of competent jurisdiction.

(e) Engaging in stalking behavior.
(f) Purchasing or possessing a firearm.

(g) Interfering with [the victim’s] efforts to remove [the
victim’s] children or personal property from premises that
are solely owned or leased by the abuser.

(h) Interfering with [the victim] at [his or her] place of
employment or education or engaging in conduct that

Page 3-4

4 See MCL 764.15c(4) for a list of information that must be included in the domestic violence report. MCL
764.15¢(5) also requires “[t]he law enforcement agency [to] retain the completed domestic violence report
in its files[, and] . . . file a copy of the completed domestic violence report with the prosecuting attorney
within 48 hours after the domestic violence incident is reported to the law enforcement agency.”
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impairs [his or her] employment relationship or [his or her]
employment or educational environment.

(i) Engaging in any other specific act or conduct that imposes
upon or interferes with [the victim’s] personal liberty or that
causes a reasonable apprehension of violence.

(j) Having access to information in records concerning any
minor child [the victim has] with the abuser that would
inform the abuser about [the victim’s] address or telephone
number, the child’s address or telephone number, or [the
victim’s] employment address.

(k) Injuring, killing, torturing, neglecting, removing, or
retaining an animal in which [the victim has] an ownership
interest to cause [the victim] mental distress or to exert
control over [the victim].

() Threatening to injure, kill, torture, or neglect an animal in
which [the victim has] an ownership interest to cause [the
victim] mental distress or to exert control over [the victim].

[The victim’s] legal rights also include the right to go to court
and file a motion for an order to show cause and a hearing if
the abuser is violating or has violated a personal protection
order and has not been arrested.” MCL 764.15¢(2).

Committee Tips for Promoting Pretrial Safety

Domestic violence is a pattern of behavior perpetrated with the intent to
control an intimate partner, which may escalate after initiation of court
proceedings, or extend to situations in the courtroom. To that end, the
editorial advisory committee advises courts to warn the defendant that
coercion and abuse will not influence the outcome of the case. The
editorial advisory committee offers the following additional suggestions
for promoting pretrial safety in cases involving allegations of domestic
violence:

e Emphasize that the proceedings are between the
defendant and the People, not the defendant and his or
her intimate partner.

A defendant who realizes that witnesses do not control court
proceedings may be discouraged from making efforts to obstruct justice.
To that end, courts should not ask the complaining witness to approve of
or agree to release conditions because it may endanger the witness.

= Violation of pretrial release conditions will result in a
warrantless arrest, revocation or forfeiture of bond, and
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possible further prosecution for obstruction of justice or
criminal contempt.

Domestic abusers may engage in certain tactics to maintain control or
deter criminal proceedings. These tactics may include witness
intimidation or financial abuse or failure to support the abuser’s family.
MCR 6.106(D)(1) authorizes a court to order that the defendant “will not
commit any crime while released[.]” Thus a court may inform the
defendant that these types of actions may constitute a crime and a
violation of his or her release conditions. See Section 3.5(H) for more
information on a defendant’s failure to comply with pretrial release
conditions.

= Consider issuing a “no contact” order that clearly
prohibits all contact with persons who may be in danger.

Note that court does not have jurisdiction over the witnesses and,
therefore, cannot issue a mutual “no contact” order. However, by limiting
the defendant’s access to certain endangered individuals, there may be a
decreased risk of coercion or re-assault.

= Inquire into the safety of the children in the home.

Children who live in an environment involving domestic violence are
often exploited by the abuser and may be in danger, as well.

= Inquire whether the defendant is subject to a PPO or a
prior domestic relations order.

Conflicting court orders may cause confusion for the parties who are
subject to the court orders, and may also cause confusion for the police
officers who have to enforce the conflicting orders. Thus, it is important
for the court to issue a conditional release order that is consistent with
any other existing court orders involving the defendant. In the event that
the court must issue an inconsistent order, it should communicate with
the court issuing a prior order to prevent confusion.

e To protect the defendant’s right against self-
incrimination, do not order pretrial participation in a
batterer intervention service.

Batterer intervention services typically require participants to admit
responsibility for their abusive acts and required participation is, thus, an
inappropriate pretrial release condition.
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5 These acts may constitute crimes under MCL 750.122 (witness tampering); MCL 750.136b; MCL 750.161;
MCL 750.165; MCL 750.167; MCL 750.168.
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Require the defendant to post a cash bond.

Section 3.5

Requiring cash bond, as opposed to being released on recognizance, may
help ensure the defendant’s appearance at subsequent proceedings and
the safety of witnesses.

See Section 7.4 for more information on this topic.

Pretrial Release

Consider the need to preserve the confidentiality of
witnesses’ identifying information.

A brief discussion on pretrial release is contained in this section. For a
more comprehensive discussion, see the Michigan Judicial Institute’s
Criminal Proceedings Benchbook, Vol. 1, Chapter 8.

Committee Tip:

This section discusses various ways in which a
court may order pretrial release for a defendant
accused of committing a crime involving
domestic violence. In these cases, it may be
safest to issue pretrial release orders under MCL
765.6b (conditional release) because the statute
expedites enforcement of pretrial release orders
by authorizing their entry into the Law
Enforcement Information Network (LEIN) system
and permits law enforcement officers to make a
warrantless arrest upon reasonable cause to
believe that a pretrial release order has been
violated.

Unless a pretrial release order has already been issued, at a defendant’s
arraignment on the complaint and/or warrant, “the court must order
that, pending trial, the defendant be: (1) held in custody as provided in
[MCR 6.106(B)]; (2) released on personal recognizance or an unsecured
appearance bond; or (3) released conditionally, with or without money

bail (ten percent, cash or surety).” MCR 6.106(A).

“In deciding which [pretrial] release to use and what terms and
conditions to impose, the court is to consider relevant information,

including

(a) [the] defendant’s prior criminal record, including juvenile
offenses;
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(b) [the] defendant’s record of appearance or nonappearance
at court proceedings or flight to avoid prosecution;

(c) [the] defendant’s history of substance abuse or addiction;

(d) [the] defendant’s mental condition, including character
and reputation for dangerousness;

(e) the seriousness of the offense charged, the presence or
absence of threats, and the probability of conviction and
likely sentence;

(f) [the] defendant’s employment status and history and
financial history insofar as these factors relate to the ability to
post money bail;

(g) the availability of responsible members of the community
who would vouch for or monitor the defendant;

(h) facts indicating the defendant’s ties to the community,
including family ties and relationships, and length of
residence, and

(i) any other facts bearing on the risk of nonappearance or
danger to the public.”® 7 MCR 6.106(F)(1).

Committee Tip:

In domestic violence cases, a court should assess
the presence of circumstances indicating
whether the defendant is likely to kill or seriously
injure an intimate partner or other person. This
is known as assessing any present “lethality
factors.” For additional information on lethality
indicators, see the Batterer Intervention
Standards for the State of Michigan, Section 5.2,
at http://www.biscmi.org/aboutus/docs/
michigan_standards_final.html.

MCR 6.106(F)(2) requires the court to state the reasons for its decision on
the record if it orders that the defendant be held in custody under MCR
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6 “Nothing in [MCR 6.106(C)] through [MCR 6.106(F)] may be construed to sanction pretrial detention nor
to sanction the determination of pretrial release on the basis of race, religion, gender, economic status, or
other impermissible criteria.” MCR 6.106(F)(3).

7 See Maryland v King, 569 US 435, 453 (2013), noting that “DNA identification of a suspect in a violent
crime provides critical information to the police and judicial officials in making a determination of the
arrestee’s future dangerousness[,]” and will thus “inform a court’s determination whether the individual
should be released on bail.”
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6.106(B)® or released on conditions under MCR 6.106(D) that include
money bail.” However, “[t]he court need not make a finding on each of
the enumerated factors.” MCR 6.106(F)(2).

The rules of evidence do not apply to “proceedings for release on bail or
otherwise.” MRE 1101(b)(3).

A. Denial of Pretrial Release

Because some domestic violence crimes may involve the type of
serious conduct for which a pretrial release may be denied, this
subsection briefly discusses the circumstances under which a court
may deny a defendant a pretrial release under MCR 6.106(B).

Under MCR 6.106(B)(1), “[t]he court may deny pretrial release to

(a) a defendant charged with
(i) murder or treason, or
(ii) committing a violent felony and

[A] at the time of the commission of the
violent felony, the defendant was on
probation, parole, or released pending trial
for another violent felony, or

[B] during the 15 years preceding the
commission of the violent felony, the
defendant had been convicted of 2 or more
violent felonies under the laws of this state or
substantially similar laws of the United States
or another state arising out of separate
incidents,

if the court finds that proof of the defendant’s guilt is
evident or the presumption great;

(b) a defendant charged with criminal sexual conduct in
the first degree, armed robbery, or kidnapping with the
intent to extort money or other valuable thing thereby, if
the court finds that proof of the defendant’s guilt is
evident or the presumption great, unless the court finds
by clear and convincing evidence that the defendant is

8 See Section 3.5(A) for a discussion of denying the defendant a pretrial release under MCR 6.106(B).

9 See Section 3.5(C) for a discussion of conditional releases under MCR 6.106(D), and Section 3.5(D) for a
discussion of money bail under MCR 6.106(E).
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not likely to flee or present a danger to any other
person.”

“If the court determines as provided in [MCR 6.106(B)(1)] that the
defendant may not be released, the court must order the defendant
held in custody for a period not to exceed 90 days after the date of
the order, excluding delays attributable to the defense, within which

trial must begin or the court must immediately schedule a hearing
and set the amount of bail.” MCR 6.106(B)(3).

MCR 6.106(B)(4) requires the court to “state the reasons for an order
of custody on the record and on a form approved by the State Court
Administrator’s Office entitled “Custody Order[,]””!? and place the
completed order in the court file.

1. Protective Conditions in Custody Order

“The court may, in its custody order, place conditions on the
defendant, including but not limited to restricting or
prohibiting [the] defendant’s contact with any other named
person or persons, if the court determines the conditions are
reasonably necessary to maintain the integrity of the judicial
proceedings or are reasonably necessary for the protection of
one or more named persons. If an order under this paragraph
is in conflict with another court order, the most restrictive
provisions of the orders shall take precedence until the conflict
is resolved.” MCR 6.106(B)(5).

“Nothing in [MCR 6.106] limits the ability of a jail to impose
restrictions on detainee contact as an appropriate means of
furthering penological goals.” MCR 6.106(B)(6).

2. Custody Hearing

The defendant or the prosecutor may request a custody
hearing “if the defendant is being held in custody pursuant to
MCR 6.106(B?[;]” the court has discretion whether to conduct
the hearing.!! MCR 6.106(G)(1).

Note: If the court grants a request for a custody
hearing, MCR 6.106(G)(2) provides the following
hearing procedures:
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10 see SCAO form MC 240, Order for Pretrial Release, Custody, Amended.

HeThe purpose of the hearing is to permit the parties to litigate all of the issues relevant to challenging or
supporting a custody decision pursuant to [MCR 6.106(B)].” MCR 6.106(G)(1).
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“(a) At the custody hearing, the defendant is
entitled to be present and to be represented
by a lawyer, and the defendant and the
prosecutor are entitled to present witnesses
and evidence, to proffer information, and to
cross-examine each other’s witnesses.

(b) The rules of evidence, except those
pertaining to privilege, are not applicable.
Unless the court makes the findings required
to enter an order under [MCR 6.106(B)(1)], the
defendant must be ordered released under
[MCR 6.106(C)] or [MCR 6.106(D)]. A
verbatim record of the hearing must be
made.”

B. Release on Interim Bond or Personal Recognizance

Except as provided in MCL 780.582a, a person arrested with or
without a warrant for a misdemeanor or a violation of a city, village,
or township ordinance punishable by imprisonment for not more
than one year and/or a fine may be eligible for an interim bond “if a
magistrate is not available or immediate trial cannot be had[.]” MCL
780.581(1)-(2); MCL 780.582. MCL 780.583a also permits an arresting
officer to release an arrested person on his or her own recognizance
if the arrest is made on a misdemeanor warrant from another
county and MCL 780.582a does not apply.

Under MCL 780.582a individuals arrested for certain domestic
violence offenses are ineligible for release on interim bond or
personal recognizance. MCL 780.582a states that “[a] person shall
not be released on an interim bond as provided in [MCL 780.581] or
on his or her own recognizance as provided in [MCL 780.583a], but
shall be held until he or she can be arraigned or have [an] interim
bond set by a judge or district court magistratel,] if either of the
following applies:

(a) The person is arrested without a warrant under . . .
MCL 764.15a,12l or a local ordinance substantially
corresponding to that section.

12 McL 764.15a provides for the warrantless arrest of an individual believed to have violated MCL 750.81
(assault and battery) or MCL 750.81a (assault with infliction of serious or aggravated injury) against a
person with whom “[t]he individual has had a child in common with the victim, resides or has resided in
the same household as the victim, has or has had a dating relationship with the victim, or is a spouse or
former spouse of the victim. As used in this subdivision, ‘dating relationship’ means frequent, intimate
associations primarily characterized by the expectation of affectional involvement. This term does not
include a casual relationship or an ordinary fraternization between 2 individuals in a business or social
context.”
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(b) The person is arrested with a warrant for a violation
of . . . MCL 750.81 [(assault and battery)] and [MCL]
750.81a [(assault with infliction of serious or aggravated
injury)], or a local ordinance substantially
corresponding to [MCL 750.81] of that act and the
person is a spouse or former spouse of the victim of the
violation, has or has had a dating relationship!™®! with
the victim of the violation, has had a child in common
with the victim of the violation, or is a person who
resides or has resided in the same household as the
victim of the violation.” MCL 780.582a(1).

Note: See also MCR 6.106(C), which requires the
court to release a defendant, not held in custody
under MCR 6.106(B), “on personal recognizance,
or on an unsecured appearance bond, subject to
the conditions that the defendant will appear as
required, will not leave the state without
permission of the court, and will not commit any
crime while released, unless the court determines
that such release will not reasonably ensure the
appearance of the defendant as required, or that
such release will present a danger to the public.”

“If a judge or district court magistrate sets [an] interim bond under
[MCL 780.582a], the judge or magistrate shall consider and may
impose the condition that the person released shall not have or
attempt to have contact of any kind with the victim.” MCL
780.582a(2).

1.

Release Subject to Protective or other Release
Conditions

“If a judge or district court magistrate releases under iMCL
780.582a] a person subject to protective conditions, '] the
judge or district court magistrate shall inform the person on
the record, either orally or by a writing that is personally
delivered to the person, of the specific conditions imposed and
that if the person violates a condition of release, he or she will
be subject to arrest without a warrant and may have his or her
bond forfeited or revoked and new conditions of release
imposed, in addition to any other penalties that may be
imposed if he or she is found in contempt of court.” MCL
780.582a(3).
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13 For purposes of MCL 780.582a, “‘dating relationship’ means that term as defined in MCL 600.2950.” MCL
780.582a(1)(b).

14 see Section 3.5(B) for a detailed discussion of releasing a defendant subject to protective conditions.
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“IMCL 780.582a] does not limit the authority of judges or
district court magistrates to impose protective or other release

conditions under other applicable statutes or court rules.”
MCL 780.582a(7).

2. Content Requirements for Order or Amended Order

If a court orders a person released subject to protective
conditions, the order must contain specified information. MCL
780.582a(4) requires “[a]n order or amended order issued
under [MCL 780.582a(3)] [to] contain all of the following:

(a) A statement of the person’s full name.

(b) A statement of the person’s height, weight, race,
sex, date of birth, hair color, eye color, and any
other identifying information the judge or district
court magistrate considers appropriate.

(c) A statement of the date the conditions become
effective.

(d) A statement of the date on which the order will
expire.

(e) A statement of the conditions imposed,
including, but not limited to, the condition
prescribed in [MCL 780.582a(3)].”

3. Entry of Order or Amended Order into Law
Enforcement Information Network (LEIN)

MCL 780.582a(5) requires “[t]he judge or district court
magistrate [to] immediately direct a law enforcement agency
within the jurisdiction of the court, in writing, to enter an order
or amended order issued under [MCL 780.582a(3)] into the law
enforcement information network [(LEIN)] as provided by . . .
MCL 28.211 to [MCL] 28.216.” At the judge’s or district court
magistrate’s direction, the law enforcement agency must
immediately enter the order or amended order into the LEIN.
MCL 780.582a(6).

“If the order or amended order is rescinded, the judge or
district court magistrate shall immediately order the law
enforcement agency to remove the order or amended order
from the [LEIN].” MCL 780.582a(5). At the judge’s or district
court magistrate’s direction or if the order or amended order
expires, the law enforcement agency must immediately
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remove the order or amended order from the LEIN. MCL
780.582a(6).

Ordering Conditional Release

“If the court determines that [a release on personal recognizance]
will not reasonably ensure the appearance of the defendant as
required, or will not reasonably ensure the safety of the public, the
court may order the pretrial release of the defendant on the
condition or combination of conditions that the court determines are
appropriate[.]” MCR 6.106(D). See also MCL 765.6b.

“Under Michigan law, a court’s decision in setting bond is a court
order[,]” and “a bail decision is an interlocutory order.” People v
Mysliwiec, 315 Mich App 414, 417 (2016) (noting that “[bJond
conditions necessarily ‘command, direct, or instruct” a defendant
and are thus, “court orders within the term’s plain and ordinary
meaning[, and] finding a “defendant’s bond condition prohibiting
the use of alcohol was a court order punishable by contempt[]”
under MCL 600.1701(g) where the trial court orally ordered that a
condition of the defendant’s bond was to abstain from possession or
consumption of any alcohol and then “issued written mittimuses
requiring that [the] defendant have no alcohol[]”).15

1. Content Requirements for Order or Amended Order

“An order or amended order!'® issued under [MCL 765.6b(1)]
shall contain all of the following:

(a) A statement of the defendant’s full name.

(b) A statement of the defendant’s height, weight,
race, sex, date of birth, hair color, eye color, and
any other identifying information the judge or
district court magistrate considers appropriate.

(c) A statement of the date the conditions become
effective.

(d) A statement of the date on which the order will
expire.

(e) A statement of the conditions imposed.” MCL
765.6b(2).

Page 3-14

15 For additional information on criminal contempt of court for violation of a court order, see Section
3.5(H)(3).

16 see SCAO form MC 240, Pretrial Reletase Order, Amended Conditions, Amended LEIN Expiration Date.
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MCR 6.106(D) provides for possible conditions the court may
order with the defendant’s pretrial release, which include:

“(1) that the defendant will appear as required,
will not leave the state without permission of the
court,!'”] and will not commit any crime while
released, and

(2) subject to any condition or conditions the court
determines are reasonably necessary to ensure the
appearance of the defendant as required and the
safety of the public, which may include requiring
the defendant to

(a) make reports to a court agency as are
specified by the court or the agency;

(b) not use alcohol or illicitly use any
controlled substance;

(c) participate in a substance abuse testing or
monitoring program,;

(d) participate in a specified treatment
program for any physical or mental
condition, including substance abuse;

(e) comply with restrictions on personal
associations, place of residence, place of
employment, or travel;

(f) surrender driver’s license or passport;

(g) comply with a specified curfew;

(h) continue to seek employment;

(i) continue or begin an educational program;

(j) remain in the custody of a responsible
member of the community who agrees to
monitor the defendant and report any
violation of any release condition to the court;

(k) not possess a firearm or other dangerous
weapon;

17 conditional release orders issued under MCL 765.6b are entitled to full faith and credit in other United
States Jurisdictions. 18 USC 2265; 18 USC 2266. See Section 5.16(C) for additional information.
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(I) not enter specified premises or areas and
not assault, beat, molest or wound a named
person or persons;

(m) comply with any condition limiting or
prohibiting contact with any other named
person or persons. If an order under this
paragraph limiting or prohibiting contact
with any other named person or persons is in
conflict with another court order, the most
restrictive provision of the orders shall take
precedence until the conflict is resolved. The
court may make this condition effective
immediately on entry of a pretrial release
order and while [the] defendant remains in
custody if the court determines it is
reasonably necessary to maintain the integrity
of the judicial proceedings or it is reasonably
necessary for the protection of one or more
named persons.

(n) satisfy any injunctive order made a
condition of release; or

(0) comply with any other condition,
including the requirement of money bail as
described in subrule (E), reasonably
necessary to ensure the defendant's
appearance as required and the safety of the
public.”

See also MCL 765.6b(1), permitting “[a] judge or district court
magistrate [to] release a defendant under [MCL 765.6b(1)]
subject to conditions reasonablg/ necessary for the protection of
1 or more named persons.”'® “If a judge or district court
magistrate releases a defendant under [MCL 765.6b(1)] subject
to protective conditions, the judge or district court magistrate
shall make a finding of the need for protective conditions and
inform the defendant on the record, either orally or by a
writing that is personally delivered to the defendant, of the
specific conditions imposed and that if the defendant violates a
condition of release, he or she will be subject to arrest without

Page 3-16

18 “[MCL 765.6b] does not limit the authority of judges or district court magistrates to impose protective or
other release conditions under other applicable statutes or court rules, including ordering a defendant to
wear an electronic monitoring device.” MCL 765.6b(10). See also People v Mysliwiec, 315 Mich App 414,
420 (2016) (finding that, contrary to the defendant’s argument, “MCL 765.6b does not provide that a
defendant may only be held in contempt of court for violating conditions necessary to protect named
persons and not for violating other conditions[]”). For additional information on holding the defendant in
criminal contempt of court for violation of a court order, see Section 3.5(H)(3).
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a warrant and may have his or her bail forfeited or revoked
and new conditions of release imposed, in addition to the
penalty provided under [MCL 771.3f] and any other penalties
that may be imposed if the defendant is found in contempt of
court.” MCL 765.6b(1).

a.

Purchase or Possession of a Firearm

The judge or district court magistrate “may impose a
condition that the defendant not purchase or possess a
firearm.” MCL 765.6b(3). See also MCR 6.106(D)(2)(k),
which provides that the court may impose a condition on
the defendant’s pretrial release that requires the
defendant “not possess a firearm or other dangerous
weapon].]”

However, the judge or district court magistrate must
impose a condition that the defendant not purchase or
possess a firearm where the judge or district court
magistrate “orders the defendant to carry!® or wear an
electronic monitoring device as a condition of release as

described in [MCL 765.6b(6).]” MCL 765.6b(3).

For additional information on firearm restrictions in
domestic violence cases, see Chapter 6.

Electronic Monitoring Device Requirements

MCL 765.6b(6) permits “the judge or district court
magistrate [to] order the defendant to wear an electronic
monitoring device as a condition of release” where “[the]
defendant [] is charged with a crime involving domestic
violence, or any other assaultive crime, [and] is released
under [MCL 765.6b(1) and MCL 765.6b(6).]”

The court must consider certain factors when deciding
“whether to order a defendant to wear an electronic
monitoring device[.]” MCL 765.6b(6). “In determining
whether to order a defendant to wear an electronic
monitoring device, the court shall consider the likelihood
that the defendant’s participation in electronic monitoring
will deter the defendant from seeking to kill, physically
injure, stalk, or otherwise threaten the victim prior to
trial.” Id. If the judge or district court magistrate orders
the defendant’s participation in electronic monitoring, the

19 meL 765.6b(3) still contemplates an order to carry an electronic monitoring device, but see MCL
765.6b(6), which was amended effective June 11, 2013, to no longer authorize a court to order a defendant
to carry an electronic monitoring device. See 2013 PA 54.
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defendant “shall only be released if he or she agrees to
pay the cost of the device and any monitoring as a
condition of release or to perform community service
work in lieu of paying that cost.” MCL 765.6b(6). “An
electronic monitoring device ordered to be worn under
[MCL 765.6b(6)] shall provide reliable notification of
removal or tampering.” MCL 765.6b(6).

“The court shall instruct the entity monitoring the
defendant’s position to notify the proper authorities if the
defendant violates the order.” MCL 765.6b(6). “With the
informed consent of the victim, the court may also order
the defendant to provide the victim of the charged crime
with an electronic receptor device capable of receiving the
global positioning system information from the electronic
monitoring device worn by the defendant that notifies the
victim if the defendant is located within a proximity to
the victim as determined by the judge or district court
magistrate in consultation with the victim.” MCL
765.6b(6).

“The victim shall also be furnished with a telephone
contact with the local law enforcement agency to request
immediate assistance if the defendant is located within
that proximity to the victim.” MCL 765.6b(6). “In
addition, the victim may provide the court with a list of
areas from which he or she would like the defendant
excluded[, and] [t]he court shall consider the victim’s
request and shall determine which areas the defendant
shall be prohibited from accessing.” Id.

MCL 765.6b(6) permits the victim to make a request for
termination of his or her participation in the defendant’s
monitoring at any time. The court cannot impose
sanctions against the victim for refusing to participate in
the monitoring. MCL 765.6b(6).

Entry of Order or Amended Order into Law
Enforcement Information Network (LEIN)

MCL 765.6b(4) requires the court to immediately provide
written direction to the issuing court or a law enforcement
agency within the court’s jurisdiction “to enter an order or
amended order issued under [MCL 765.6b(1)] or [MCL
765.6b(1)] and [MCL 765.6b(3)] into LEIN.” At the judge’s or
district court magistrate’s direction, the issuing court or the law
enforcement agency must immediately enter the order or
amended order into LEIN. MCL 765.6b(5).
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Note: “[Clourts that enter [pretrial release orders
under MCL 765.6b subject to] protective conditions
into LEIN [on behalf of a law enforcement agency]
must first execute an agreement with the law
enforcement agency for which it enters these
records[, and] . . . [the] courts must ensure these
orders and their conditions are able to be
confirmed 24 hours a day, seven days a week.”?’
State Court Administrative Office (SCAO)
Memorandum, Protective Conditions — MCL 765.6b.

“If the order or amended order is rescinded, the judge or
district court magistrate shall immediately order the issuing
court or law enforcement agency to remove the order or
amended order from LEIN.” MCL 765.6b(4). At the judge’s or
district court magistrate’s direction or if the order or amended
order expires, the issuing court or the law enforcement agency
must immediately remove the order or amended order from
LEIN.2! MCL 765.6b(5).

D. Money Bail

“If the court determines for reasons it states on the record that the
defendant’s appearance or the protection of the public cannot
otherwise be assured, money bail, with or without conditions
described in [MCR 6.106(D)], may be required.” MCR 6.106(E).

MCL 765.6(1) also provides that “[e]xcept as otherwise provided by
law, a person accused of a criminal offense is entitled to bail. The
amount of bail shall not be excessive[, and] [t]he court in fixing the
amount of the bail shall consider and make findings on the record as
to each of the following:

(a) The seriousness of the offense charged.
(b) The protection of the public.

(c) The previous criminal record and the dangerousness
of the person accused.

(d) The probability or improbability of the person
accused appearing at the trial of the cause.” MCL
765.6(1).

20 «Th[e] confirmation can be accomplished by providing a copy of the order to the law enforcement
agency, or by anther method approved by [the Michigan State Police (MSP)] LEIN.”

21 5ee SCAO form MC 239, Removal of Entry From Lein.
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“If the court fixes a bail amount under [MCL 765.6(1)] and allows
for the posting of a 10% deposit bond, the person accused may post
bail by a surety bond in an amount equal to 1/4 of the full bail
amount fixed under [MCL 765.6(1)] and executed by a surety
approved by the court.”??> MCL 765.6(2). See also MCR 6.106(E),
which details the requirements a court may place on the defendant
when posting bail.

Appealing a Release Decision

A party may appeal a release decision by “fil[ing] a motion in the
court having appellate jurisdiction over the court that made the
release decision.” MCR 6.106(H)(1). There is no fee for the appeal,
and the appellate court cannot stay, vacate, modify, or reverse the
trial court’s release decision absent a finding that the trial court
abused its discretion. Id.

Modification of Pretrial Release

A court, on its own or on the request of either party, may modify a
prior release decision after “finding that there is a substantial reason
for doing so[.]” MCR 6.106(H)(2)(a). “The party seeking
modification of a release decision has the burden of going forward.”
MCR 6.106(H)(2)(c). Specifically, MCR 6.106(H)(2) provides, in part:

“(a) Prior to Arraignment on the Information. Prior to
the defendant’s arraignment on the information, any
court before which proceedings against the defendant
are pending may, on the motion of a party or its own
initiative and on finding that there is a substantial
reason for doing so, modify a prior release decision or
reopen a prior custody hearing.

(b) Arraignment on Information and Afterwards. At the
defendant’s arraignment on the information and
afterwards, the court having jurisdiction of the
defendant may, on the motion of a party or its own
initiative, make a de novo determination and modify a
prior release decision or reopen a prior custody
hearing.”

“Based upon any credible evidence of acts or threats of physical
violence or intimidation by the defendant or at the defendant’s
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22 «Before granting an application for bail, a court shall require a cash bond or surety other than the
applicant if the applicant[:] (1) Is charged with a crime alleged to have occurred while on bail pursuant to a
bond personally executed by him [or her]; or (2) Has been twice convicted of a felony within the preceding
5 years.” MCL 765.6a.
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direction against the victim or the victim’s immediate family, the
prosecuting attorney may move that the bond . . . of a defendant be
revoked.” MCL 780.755(2) (applicable to felony offenses); MCL
780.813a (applicable to misdemeanor offenses). See also MCL
780.785(2) (applicable to juvenile offenses), which permits the
prosecuting attorney to “move that the juvenile be detained in a
juvenile facility” if there exists “any credible evidence of acts or
threats of physical violence or intimidation by the juvenile or at the
juvenile’s direction against the victim or the victim’s immediate
family.”

G. Emergency Pretrial Release

A defendant may be released from custody in an effort to “relieve
jail conditions[.]” See MCR 6.106(H)(3). “If a defendant being held
in pretrial custody under [MCR 6.106] is ordered released from
custody as a result of a court order or law requiring the release of
prisoners to relieve jail conditions, the court ordering the
defendant’s release may, if appropriate, impose conditions of release
in accordance with this rule to ensure the appearance of the
defendant as required and to protect the public. If such conditions
of release are imposed, the court must inform the defendant of the
conditions on the record or by furnishing to the defendant or the
defendant’s lawyer a copy of the release order setting forth the
conditions.” MCR 6.106(H)(3).

H. Failure to Comply with Conditions of Pretrial Release
If the defendant fails to comply with the conditions of release,

e “[a] peace officer, without a warrant, may arrest and
take into custody a defendant whom the peace officer
has or receives positive information that another peace
officer has reasonable cause to believe is violating or has
violated a condition of release imposed under [MCL
765.6b] or . . . MCL 780.582a.”2%> MCL 764.15¢(1).

* “the court may, pursuant to MCR 6.103,%* issue a

warrant for the arrest of the defendant and enter an

order revoking the release order and declaring the bail
money deposited or the surety bond, if any, forfeited.”

MCR 6.106(I)(2).

23 See also MCL 764.15(1)(g), which permits “[a] peace officer, without a warrant, [to] arrest a person”
where “[t]he peace officer has reasonable cause to believe the person . . . has violated 1 or more
conditions of a conditional release order or probation order imposed by a court of this state, another state,
Indian tribe, or United States territory.”

24“[MCR 6.103] does not apply if the case is for an assaultive crime or domestic violence offense, as
defined in MCL 764.3, or if the defendant previously failed to appear in the case.” MCR 6.103(A)(1).
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¢ the defendant may be held in criminal contempt of
court. See People v Mysliwiec, 315 Mich App 414, 418
(2016).

In addition, law enforcement officers, prosecutors, and courts may
enforce out-of-state conditional release orders or probation orders
that protect a named person and meet the definition of foreign
protection order under MCL 600.2950h(a). MCL 600.29501(2)
(requiring enforcement pursuant to MCL 600.2950m, MCL
764.15(1)(g), MCL 780.1-MCL 780.31, or MCL 780.41-MCL 780.45.
Violation of such an order is a 93-day/$500 misdemeanor. MCL
600.2950m.

1.

Warrantless Arrest

“A peace officer, without a warrant, may arrest and take into
custody a defendant whom the peace officer has or receives
positive information that another peace officer has reasonable
cause to believe is violating or has violated a condition of
release imposed [under MCL 765.6b or MCL 780.582a].” MCL
764.15e(1). But see People v Mysliwiec, 315 Mich App 414, 421
(2016) (finding “MCL 764.15e and its procedural requirements
[did] not apply” because “MCL 764.15e outlines the
procedures that apply when a defendant is arrested for
violating bond conditions imposed under MCL 765.6b or MCL
780.582a[, and the d]efendant [in this case] was arrested for
violating a bond condition involving alcohol, which was not
imposed under MCL 765.6b or MCL 780.582a[]”).25

If a defendant has been arrested without a warrant under MCL
764.15e(1) for an alleged violation of a condition of his or her
pretrial release, the arresting officer must “[p]repare a
complaint of violation of conditional release substantially in
the . . . format [prescribed by MCL 764.15¢(2)(a).]” MCL
764.15e(2)(a). The procedure after preparing the complaint
differs slightly depending on whether the defendant was
arrested in or out of the judicial district where the pretrial
release conditions were imposed. See MCL 764.15e(2)(b)-(c).
Hearing and revocation procedures for cases under MCL
764.15e are governed by the Michigan Court Rules. MCL
764.15e(5).

Note: Generally, MCL 764.9¢(1) permits “a police
officer [who] has arrested a person without a

% The defendant’s bond condition prohibiting the use of alcohol was a court order punishable by
contempt. Mysliwiec, 315 Mich App at 418. For additional information on criminal contempt of court for

violation of a court order, see Section 3.5(H)(3).
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warrant for a misdemeanor or ordinance
violation . .. [to] issue to and serve upon the
person an appearance ticket...and release the
person from custody.” However, MCL 764.9¢(3)(c)
prohibits the issuance of an appearance ticket to
“[a] person subject to a mandatory period of
confinement, condition of bond, or other condition
of release until he or she has served that period of
confinement or meets that requirement of bond or
other condition of release.”?°

a. Same Judicial District

If the defendant was arrested in the same judicial district
of the court that imposed the conditions of his or her
pretrial release, the arresting officer must immediately
provide copies of the complaint as follows:

* one copy of the complaint must be provided to the
defendant.

* the original complaint and one copy of it must be
provided to the court in the judicial district where
the conditional release order originated.

* one copy of the complaint must be provided to the
prosecuting attorney involved in the case in which
the conditional release was granted.

* one copy of the complaint must be kept by the law
enforcement agency. MCL 764.15e(2)(b)(i).

In addition, within one business day after his or her
arrest, the defendant must be brought before the court
that issued the pretrial release to answer the alleged

violation unless he or she is released on interim bond
under MCL 764.15e(3). MCL 764.15e(2)(b)(ii).

b. Different Judicial District

If the arrest occurred outside the judicial district of the
court that imposed the pretrial release conditions, the
arresting officer must immediately provide copies of the
complaint as follows:

26 MCL 764.9¢(3)(a) also prohibits the issuance of an appearance ticket to “[a] person arrested for a
domestic violence violation of . . . MCL 750.81 [or MCL] 750.81a, or an offense involving domestic violence
as that term is defined in ... MCL 400.1501.”.See Section 2.2(C) for more information about appearance
tickets.
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* one copy of the complaint must be provided to the

defendant.

the original complaint and one copy of it must be
provided to the district court or municipal court in
the judicial district where the violation occurred.

one copy of the complaint must be kept by the law
enforcement agency. MCL 764.15e(2)(c)(i).

In addition, within one business day of the defendant’s
arrest, he or she must be brought before the district or
municipal court in which the violation occurred unless he
or she is released on interim bond under MCL 764.15¢(3).
MCL 764.15e(2)(c)(ii). That court must “determine
conditions of release and promptly transfer the case to the
court that released the defendant subject to conditions.”
Id. “The court to which the case is transferred shall notify
the prosecuting attorney in writing of the alleged
violation.” Id.

Release on Interim Bond

If the arresting agency or officer in charge of the jail
determines that it is safe to release the defendant before
he or she is brought before the court under MCL
764.15e(2), the agency or officer may release the
defendant on interim bond of not more than $500.00 and
require that the defendant appear at the opening of court
the next business day. MCL 764.15¢e(3). “If the defendant
is held for more than 24 hours without being brought
before the court under [MCL 764.15e(2)], the officer in
charge of the jail shall note in the jail records why it was
not safe to release the defendant on interim bond under
[MCL 764.15¢(3)].” MCL 764.15¢(3).

Note: The interim bond statutes (MCL
780.581-MCL 780.588) do not apply to certain
domestic violence offenses. See MCL
780.582a. If the conditional release violation
also constitutes one of these offenses, the
defendant should not be released on an
interim bond. Id. See Section 3.5(B) for a
discussion of restrictions on interim bonds.

MCL 764.15e(4) requires the court to “give priority to
cases brought under [MCL 764.15e] in which the
defendant is in custody or in which the defendant’s
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release would present an unusual risk to the safety of any
person.”

2. Issuance of a Bench Warrant and Forfeiture of Bond

“[TThe court may, pursuant to MCR 6.103,[27] issue a warrant
for the arrest of the defendant and enter an order revoking the
release order and declaring the bail money deposited or the
surety bond, if any, forfeited.” MCR 6.106(I)(2).

“Upon issuing the bench warrant, the court should set a show
cause date, prepare SCAO form MC-218, Order Revoking
Release and Forfeiting Bond, Notice of Intent to Enter
Judgment,[?8 and sign and mail the form to the defendant, the
surety agent, anyone who posted bond, and the prosecutor.”
SCAO Memorandum, Surety Bond Process. See also MCR
6.106(I)(2)(a), which requires the court to “mail notice of any
revocation order immediately to the defendant at the
defendant’s last known address and, if forfeiture of bail or
bond has been ordered, to anyone who posted bail or bond.”

“If the defendant does not appear and surrender to the court
within 28 days after the revocation date, the court may
continue the revocation order and enter judgment for the state
or local unit of government against the defendant and anyone
who posted bail or bond for an amount not to exceed the full
amount of the bail, and costs of the court proceedings, or if a
surety bond was posted, an amount not to exceed the full
amount of the surety bond.”?’ MCR 6.106(I)(2)(b). “If the
defendant does not within [28 days after the revocation date]
satisfy the court that there was compliance with the conditions
of release other than appearance or that compliance was
impossible through no fault of the defendant, the court may
continue the revocation order and enter judgment for the state
or local unit of government against the defendant alone for an
amount not to exceed the full amount of the bond, and costs of
the court proceedings.”3? MCR 6.106(I)(2)(b).

Note: “MCL 600.8511 does not confer the authority
to sign an Order Revoking Release and Forfeiting

27<[MCR 6.103] does not apply if the case is for an assaultive crime or domestic violence offense, as
defined in MCL 764.3, or if the defendant previously failed to appear in the case.” MCR 6.103(A)(1).

28 5CAO form MC 218, Order Revoking Release and Forfeiting Bond, Notice of Intent to Enter Judgment.

29 4§ the amount of a forfeited surety bond is less than the full amount of the bail, the defendant shall
continue to be liable to the court for the difference, unless otherwise ordered by the court.” MCR
6.106(1)(2)(b).
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Bond to a district court magistrate.” Amendment to
Surety Bond Process, supra at p 3.

Any bail or bond money deposited and executed by the
defendant must first be applied to any fine, costs, or statutory
assessments imposed; any balance remaining must be returned
to the defendant, subject to MCR 6.106(I)(1). MCR 6.106(I)(3).

Criminal Contempt of Court

A court may find persons who have violated a court order
guilty of criminal contempt. See MCL 600.1701(g) (providing
the court with statutory authority to punish a person for
contempt if he or she disobeys “any lawful order, decree, or
process of the court[]”). For a detailed discussion on contempt
of court in general, see the Michigan Judicial Institute’s
Contempt of Court Benchbook and Contempt Quick Reference
Materials.

Violation of a bond condition is punishable by criminal
contempt because “a court’s decision in setting bond is a court
order[,]” and “a bail decision is an interlocutory order.” People
v Mysliwiec, 315 Mich App 414, 417, 418 (2016) (finding a “bond
condition prohibiting defendant’s use of alcohol was a court
order punishable by contempt[]” under MCL 600.1701(g)
where “[t]he trial court . . . issued written mittimuses which
required [the] defendant have no alcohol[]” following the
defendant’s arraignment on a charge of operating a motor
vehicle while under the influence of alcohol).

Revocation of Pretrial Release Based on DNA
Identification

“[I]f an arrestee is released on bail, development of DNA
identification revealing the defendant’s unknown violent past can
and should lead to the revocation of his [or her] conditional release.
... It is reasonable in all respects for the State to use an accepted
[DNA] database to determine if an arrestee is the object of suspicion
in other serious crimes, suspicion that may provide a strong
incentive for the arrestee to escape and flee.” Maryland v King, 569
US 435, 440, 455, 465-466 (2013) (holding that the collection and

30 “The 10 percent bail deposit made under [MCR 6.106](E)(1)(a)(ii))[B] must be applied to the costs and, if
any remains, to the balance of the judgment. The amount applied to the judgment must be transferred to

the county treasury for a circuit court case, to the treasuries of the governments contributing to the district
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control unit for a district court case, or to the treasury of the appropriate municipal government for a
municipal court case. The balance of the judgment may be enforced and collected as a judgment entered in
a civil case.” MCR 6.106(1)(2)(c).
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analysis of an arrestee’s DNA according to Combined DNA Index
System (CODIS)*! procedures “[a]s part of a routine booking
procedure for serious offenses[]” did not violate the Fourth
Amendment where the DNA sample was used to identify the
arrestee as the perpetrator of an earlier unsolved rape).

J. Termination of Release Order

The court must vacate a defendant’s release order and discharge any
person who has posted bail or bond once the release order’s
conditions are met and the defendant is discharged from all
obligations of the case. MCR 6.106(I)(1). If cash or its equivalent was
posted in the full amount of the bail, the court must return the cash
or its equivalent. Id. If there was a 10 percent deposit of the full bail
amount, the court must return 90 percent of the amount of money
deposited and keep 10 percent. Id.

Any bail or bond money deposited and executed by the defendant
must first be applied to any fine, costs, or statutory assessments
imposed; any balance remaining must be returned to the defendant,
subject to MCR 6.106(I)(1). MCR 6.106(I)(3).

Probation

A brief discussion on probation is contained in this section. For a more
comprehensive discussion, see the Michigan Judicial Institute’s Criminal
Proceedings Benchbook, Vol 2, Chapter 9.

A court may place a defendant®? on probation under the charge and
supervision of a probation officer, if the court determines that a
defendant convicted of any crime other than murder, treason, first-
degree criminal sexual conduct, third-degree criminal sexual conduct,
armed robbery, or major controlled substance offenses, is unlikely to
engage in an offensive or criminal course of conduct again, and that the
public good does not require that the defendant suffer the penalty
imposed by law.3> MCL 771.1(1).

Note: An offender who is found guilty of, or pleads guilty to,
a violation of assault under MCL 750.81 or aggravated
assault under MCL 750.81a may be eligible for deferred

31 see the Michigan Judicial Institute’s Sexual Assault Benchbook, Chapter 8, for discussion of CODIS.

32 “[MCL 771.1] does not apply to a juvenile placed on probation and committed under [MCL 769.1(3) or
MCL 769.1(4)] to an institution or agency described in the youth rehabilitation services act, . . . MCL
803.301 to [MCL] 803.309.” MCL 771.1(4).

33 “It is the intent of the legislature that the granting of probation is a matter of grace requiring the
agreement of the probationer to its granting and continuance.” MCL 771.4(1).
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proceedings under MCL 769.4a. MCL 769.4a allows the court
to place the defendant on probation after a finding of guilt,
without entering judgment. See Section 2.2(C) for more
information on deferred sentencing for domestic assault
cases. >

MCL 771.1(2) also provides “[iJn an action in which the court
may place the defendant on probation, the court may delay
sentencing the defendant for not more than 1 year to give the
defendant an opportunity to prove to the court his or her
eligibility for probation or other leniency compatible with the
ends of justice and the defendant’s rehabilitation, such as
participation in a drug treatment court under . . . MCL
600.1060 to [MCL] 600.1088.”%

If a court sentences a defendant to probation, it must, in a court order
entered in the case and made a part of the record, “determine the period,
conditions, and rehabilitation goals of probation.” MCL 771.2(11); MCL
771.2a(5).3

A. Length of Probationary Period

Except as provided in MCL 771.2a and MCL 768.36,%” the term of
probation imposed on a defendant must not exceed 2 years in a
misdemeanor offense or 3 years in a felony offense.>® MCL 771.2(1).

Under MCL 771.2a,

“(1) [t]he court may place an individual convicted of
[stalking under] MCL 750.411h, on probation for not
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34 For additional information on deferred proceedings in general, see the Michigan Judicial Institute’s
Criminal Proceedings Benchbook, Vol 2, Chapter 9.

35 “\When sentencing is delayed, the court shall enter an order stating the reason for the delay upon the
court’s record.” MCL 771.1(2). “The delay in passing sentence does not deprive the court of jurisdiction to
sentence the defendant at any time during the period of delay.” Id. See also People v Smith (Ryan), 496
Mich 133, 144 (2014) (holding that “MCL 771.1(2) does not deprive a sentencing judge of jurisdiction if a
defendant is not sentenced within one year after the imposition of a delayed sentence,” and overruling
several Court of Appeals decisions “to the extent they hold otherwise”). See the Michigan Judicial
Institute’s Criminal Proceedings Benchbook, Vol 2, Chapter 9, for additional information.

36 “[MCL 771.2(1)] does not apply to a juvenile placed on probation and committed under [MCL 769.1(3)]
or [MCL 769.1(4)] to an institution or agency described in the youth rehabilitation services act, . . . MCL
803.301 to [MCL] 803.309.” MCL 771.2(14). “[MCL 771.2a(1)-(5)] do not apply to a juvenile placed on
probation and committed under [MCL 769.1(3)] or [MCL 769.1(4)] to an institution or agency described in
the youth rehabilitation services act . . . MCL 803.301 to [MCL] 803.309,” MCL 771.2a(6).

37 MCL 768.36(4) requires a period of probation for not less than five years for a defendant who is found
guilty but mentally ill and placed on probation; the probation period “shall not be shortened without
receipt and consideration of a forensic psychiatric report by the sentencing court.”

38 For purposes of the Code of Criminal Procedure’s probation statute, “felony” includes two-year
misdemeanors. MCL 761.1(f); People v Smith (Timothy), 423 Mich 427, 434 (1985).
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more than 5 years. The sentence is subject to the
conditions of probation set forth in [MCL 750.411h(3)],
and [MCL 771.3]. The probation is subject to revocation
for any violation of a condition of that probation.[>]

(2) [t]he court may place an individual convicted of
[aggravated stalking under] MCL 750.411i, on probation
for any term of years, but not less than 5 years. The
sentence is subject to the conditions of probation set
forth in [MCL 750.411i(4)], and [MCL 771.3]. The
probation is subject to revocation for any violation of a
condition of that probation.[*’]

(3) [t]he court may place an individual convicted of
[child abuse under] MCL 750.136b, that is designated as
a misdemeanor on probation for not more than 5
years.[41]

(4) [e]xcept as provided in [MCL 771.2a(2)] and [MCL
771.2a(6)], the court may place an individual convicted
of a violent felony on probation for not more than 5
years.

% % %

(7) [e]xcept as otherwise provided by law, the court may
place an individual convicted of a listed offense on
probation subject to the requirements of [MCL
771.2a(7)] and [MCL 771.2a(8)-(13)] for any term of
years but not less than 5 years.”

Note: “[MCL 771.2a(1)-(5)] do not apply to a
juvenile placed on probation and committed under
[MCL 769.1(3)] or [MCL 769.1(4)] to an institution
or agency described in the youth rehabilitation
services act, . . . MCL 803.301 to [MCL] 803.309.”
MCL 771.2a(6).

B. Conditions of Probation

1. Mandatory Conditions of Probation

MCL 771.3(1) provides a list of probation conditions that must
be included in the sentence of probation:

39 For additional information on stalking under MCL 750.411h, see Section 2.3(A).
40 For additional information on aggravated stalking under MCL 750.411i, see Section 2.3(B).

41 For additional information on child abuse under MCL 750.136b, see Section 2.6.
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¢ the probationer must not violate any criminal law of
this state, the United States, or another state, or any
ordinance of any municipality in this state or another
state. MCL 771.3(1)(a).

¢ the probationer must not leave Michigan without the
court’s consent. MCL 771.3(1)(b).

¢ the probationer must report (in person, virtually, or in
writing) to his or her probation officer each month, or
as often as the probation officer requires.*> MCL
771.3(1)(c).

e if the probationer is sentenced in circuit court, he or
she must pay a probation supervision fee as set out in
MCL 771.3c. MCL 771.3(1)(d).

¢ the probationer must pay restitution to the victim of
the probationer’s course of conduct leading to the
conviction, or to the victim’s estate. The order to pay
restitution may be modified and must be enforced.
MCL 771.3(1)(e).

¢ the probationer must pay a crime victim assessment
as set out in MCL 780.905. MCL 771.3(1)(f).

e the probationer must £y the minimum state cost as
set out in MCL 769.1j.*> MCL 771.3(1)(g).

¢ if required, the probationer must be registered under
and comply with the sex offenders registration act
(MCL 28.721 to MCL 28.736).** MCL 771.3(1)(h).

In addition, subject to the exceptions listed in MCL 771.2a(9)-
(13), the court must order an individual who has been placed
on probation under MCL 771.2a(7) (for committing a listed
offense) not to reside, work, or loiter within a student safety
zone. MCL 771.2a(8).
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42 “[MCL 771.3(1)(c)] does not apply to a juvenile placed on probation and committed under [MCL
769.1(3)] or [MCL 769.1(4)] to an institution or agency described in the youth rehabilitation services act, . .
. MCL 803.301 to [MCL] 803.309.” MCL 771.3(1)(c).

43 MCL 769.1k(1)(a) requires a court to impose the minimum state cost (set out in MCL 769.1j) on a
defendant at the time the defendant is sentenced, at the time entry of judgment of guilt is deferred, or at
the time sentence is delayed. The court may also order the defendant to pay any additional costs incurred
in compelling his or her appearance. MCL 769.1k(2). MCL 769.1k(1) and MCL 769.1k(2) “apply even if the
defendant is placed on probation, probation is revoked, or the defendant is discharged from probation.”
MCL 769.1k(3).

44 See the Michigan Judicial Institute’s Sexual Assault Benchbook, Chapter 10, for detailed information
concerning the Sex Offenders Registration Act.
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2. Discretionary Conditions of Probation

Subject to MCL 771.3(11),*> MCL 771.3(2) provides a list of
probation conditions the court may include in the sentence of
probation:

“(a) Be imprisoned in the county jail for not more
than 12 months at the time or intervals that may be
consecutive or nonconsecutive, within the
probation as the court determines. However, the
period of confinement must not exceed the
maximum period of imprisonment provided for
the offense charged if the maximum period is less
than 12 months. The court may permit day parole
as authorized under . . . MCL 801.251 to [MCL]
801.258. The court may, subject to [MCL 771.3d]
and [MCL 771.3e], 146! permit the individual to be
released from jail to work at his or her existing job
or to attend a school in which he or she is enrolled
as a student. This subdivision does not apply to a
juvenile placed on probation and committed under

[MCL 769.1(3)] or [MCL 769.1(4)] to an
institution or agency described in the youth
rehabilitation services act, . . . MCL 803.301 to
[MCL] 803.309.

(b) Pay immediately or within the period of his or
her probation a fine imposed when placed on
probation.

(c) Pay costs pursuant to [MCL 771.3(5)47].

(d) Pay any assessment ordered by the court other
than an assessment described in [MCL 771.3(1)(f)].

4BMeL 771.3(11) states that the conditions of probation imposed “must be individually tailored to the
probationer, must specifically address the assessed risks and needs of the probationer, must be designed to
reduce recidivism, and must be adjusted if the court determines adjustments are appropriate.” Further,
when imposing the conditions of probation on a probationer, “[t]he court shall also consider the input of
the victim and shall specifically address the harm caused to the victim, as well as the victim’s safety needs
and other concerns, including, but not limited to, any request for protective conditions or restitution.” Id.

46 MCL 771.3d requires the court to order the Department of Corrections to verify that a convicted felon is
currently employed or enrolled in school before releasing him or her from jail, and MCL 771.3e requires
the court to order a convicted felon to wear an electronic monitoring device if he or she is being released
from jail for purposes of working or attending school.

4T MCL 771.3(5) provides that “[i]f the court requires the probationer to pay costs under [MCL 771.3(2)],
the costs must be limited to expenses specifically incurred in prosecuting the defendant or providing legal
assistance to the defendant and supervision of the probationer.” See also the Michigan Judicial Institute’s
Criminal Proceedings Benchbook, Vol 2, Chapter 9, for information on additional requirements under MCL
771.3 when the court imposes costs on the probationer under MCL 771.3(2) as part of a sentence of
probation.
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(e) Engage in community service.

(f) Agree to pay by wage assignment any
restitution, assessment, fine, or cost imposed by
the court.

(g) Participate in inpatient or outpatient drug
treatment, or a drug treatment court under . . .
MCL 600.1060 to [MCL] 600.1084.

(h) Participate in mental health treatment.

(i) Participate in mental health or substance abuse
counseling.

(j) Participate in a community corrections program.
(k) Be under house arrest.

() Be subject to electronic monitoring,.

(m) Participate in a residential probation program.

(n) Satisfactorily complete a program of
incarceration in a special alternative incarceration
unit as provided in [MCL 771.3b].

(0) Be subject to conditions reasonably necessary
for the protection of 1 or more named persons. 48]

(p) Reimburse the county for expenses incurred by
the county in connection with the conviction for
which probation was ordered as provided in the
prisoner reimbursement to the county act, ... MCL
801.81 to [MCL] 801.93.

(q) Complete his or her high school education or
obtain the equivalency of a high school education
in the form of a general education development
(GED) certificate.”

“Subject to [MCL 771.3(11)], [tlhe court may impose other
lawful conditions of probation as the circumstances of the case

Page 3-32

48 «If an order or amended order of probation contains a condition for the protection of 1 or more named
persons as provided in [MCL 771.3(2)(0)], the court or a law enforcement agency within the court’s
jurisdiction shall enter the order or amended order into the law enforcement information network
[(LEIN)].” MCL 771.3(4). “If the court rescinds the order or amended order or the condition, the court shall
remove the order or amended order or the condition from the [LEIN] or notify that law enforcement
agency and the law enforcement agency shall remove the order or amended order or the condition from
the [LEIN].” Id.
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require or warrant or as in its judgment are proper.” MCL
771.3(3).%

For a defendant convicted of stalking under MCL 750.411h or
aggravated stalking under MCL 750.411i, a court may also
include in the probation order that the defendant:

“(a) [r]efrain from stalking any individual during
the term of probation.

(b) [r]efrain from having any contact with the
victim of the offense.

(c) [b]le evaluated to determine the need for
psychiatric, psychological, or social counseling
and, if determined appropriate by the court, to
receive psychiatric,c psychological, or social
counseling at the individual's own expense.”50
MCL 750.411h(3); MCL 750.411i(4).

C. Monitoring Compliance with Conditions of Probation

1. Mandatory Reporting As Condition of Probation

As part of the sentence of probation, MCL 771.3(1)(c) requires
the probationer to report (in person, virtually, or in writing) to
his or her probation officer each month, or as often as the
probation officer requires.

Committee Tip:

The court can promote safety in cases involving
domestic violence by implementing procedures
that ensure the court receives timely reports
from treatment programs and batterer
intervention programs about the probationer’s
attendance and participation.

49MCL 771.3(11) states that the conditions of probation imposed “must be individually tailored to the
probationer, must specifically address the assessed risks and needs of the probationer, must be designed to
reduce recidivism, and must be adjusted if the court determines adjustments are appropriate.” Further,
when imposing the conditions of probation on a probationer, “[t]he court shall also consider the input of
the victim and shall specifically address the harm caused to the victim, as well as the victim’s safety needs
and other concerns, including, but not limited to, any request for protective conditions or restitution.” MCL
771.3(11).

50 For additional information on stalking under MCL 750.81 and aggravated stalking under MCL 750.81a,
see Section 2.3.

Michigan Judicial Institute Page 3-33


http://legislature.mi.gov/doc.aspx?mcl-771-3
http://legislature.mi.gov/doc.aspx?mcl-750-81a
http://legislature.mi.gov/doc.aspx?mcl-750-81
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-750-411h
http://legislature.mi.gov/doc.aspx?mcl-771-3
http://legislature.mi.gov/doc.aspx?mcl-771-3
http://legislature.mi.gov/doc.aspx?mcl-771-3
http://legislature.mi.gov/doc.aspx?mcl-750-411i
http://legislature.mi.gov/doc.aspx?mcl-750-411h
http://legislature.mi.gov/doc.aspx?mcl-771-3
http://legislature.mi.gov/doc.aspx?mcl-771-3
http://legislature.mi.gov/doc.aspx?mcl-771-3
http://legislature.mi.gov/doc.aspx?mcl-771-3

Section 3.6

Domestic Violence Benchbook—Fourth Edition

Note, however, that “[MCL 771.3(1)(c)] does not apply to a
juvenile placed on probation and committed under [MCL
769.1(3)] or [MCL 769.1(4)] to an institution or agency
described in the youth rehabilitation services act, . . . MCL
803.301 to [MCL] 803.309.” MCL 771.3(1)(c).

Probation Swift and Sure Sanctions Act

The Probation Swift and Sure Sanctions Act, MCL 771A.1 et
seq., established a voluntary, grant-funded “state swift and sure
sanctions program” for the supervision of participating
offenders who have been placed on probation for committing a
felony. MCL 771A.3; see also MCL 771A.2(b). Under the
Probation Swift and Sure Sanctions Act, a circuit court may
apply to the State Court Administrative Office (SCAO) for a
grant to fund a swift and sure probation supervision program.
MCL 771A.4(3).>1 A probationer participating in such a
program is subject to close monitoring and to prompt arrest
and the immediate imposition of sanctions following a
probation violation. See MCL 771A.3; MCL 771A.5(1).

“The circuit court in any judicial circuit may adopt or institute
a swift and sure sanctions court, by statute or court rule.” MCL
600.1086(1). “A swift and sure sanctions court shall carry out
the purposes of the swift and sure sanctions act[.]” MCL
600.1086(2). “A circuit court that has adopted a swift and sure
sanctions court may accept participants from any other
jurisdiction in this state based upon either the residence of the
participant in the receiving jurisdiction or the unavailability of
a swift and sure sanctions court in the jurisdiction where the
participant is charged. The transfer is not valid unless it is
agreed to by all of the following individuals:

(a) The defendant or respondent.

(b) The attorney representing the defendant or
respondent.

(c) The judge of the transferring court and the
prosecutor of the case.

(d) The judge of the receiving swift and sure
sanctions court and the prosecutor of a court
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51 «The funding of all grants under [Chapter XIA of the code of criminal procedure] is subject to
appropriation.” MCL 771A.4(3).
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funding unit of the swift and sure sanctions court.”
MCL 600.1086(3). See also MCL 771A.4(4).

“A judge shall do all of the following if swift and sure
probation applies to a probationer:[>2

(@) Inform the probationer in person of the
requirements of his or her probation and the
sanctions and remedies that may apply to
probation violations.

(b) Adhere to and not depart from the prescribed
list of sanctions and remedies imposed on the
probationer.

(c) Require the probationer to initially meet in
person with a probation agent or probation officer
and as otherwise required by the court.

(d) Provide for an appearance before the judge or
another judge for any probation violation as soon
as possible but within 72 hours after the violation
is reported to the court unless a departure from the
72-hour requirement is authorized for good cause
as determined by criteria established by the state
court administrative office.

(e) Provide for the immediate imposition of
sanctions and remedies approved by the state
court administrative office to effectively address
probation violations. The sanctions and remedies
approved under this subdivision may include, but
are not limited to, 1 or more of the following:

(i) Temporary incarceration in a jail or other
facility authorized by law to hold probation
violators.

(if) Extension of the period of supervision
within the period provided by law.

(iif) Additional reporting and compliance
requirements.

(iv) Testing for the use of drugs and alcohol.

52 The State Court Administrative Office (SCAO) may also add additional requirements as set out under
MCL 771A.5(2).
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(v) Counseling and treatment for emotional or
other mental health problems, including for
substance abuse.

(vi) Probation revocation.

(vil) Any other sanction approved by the
[SCAO].” MCL 771A.5(1).

“An individual is eligible for the swift and sure probation
supervision program if he or she receives a risk score of other
than low on a validated risk assessment[,]” and is not charged
with a crime under one or more of the following sections:

MCL 750.316 (first degree murder),
MCL 750.317 (second degree murder),
MCL 750.520b (CSC-I),

MCL 750.520d (CSC-III),

MCL 750.529 (armed robbery)],

MCL 750.544 (treason), and

a major controlled substance offense.>® MCL
771A.6(2)-(3).

For a detailed discussion of the Probation Swift and Sure
Sanctions Act, see the Michigan Judicial Institute’s Criminal
Proceedings Benchbook, Vol 3, Chapter 2.

Amending an Order of Probation

A court may amend a probation order in form or substance at any
time. MCL 771.2(11); MCL 771.2a(5).%*

Reduction in Probation Term

“Except as provided in [MCL 771.2(10)], [MCL
771.2a], and [MCL 768.36], after the defendant has

53A defendant charged with a violation of MCL 333.7403(2)(a)(v) is still eligible to participate in a swift and
sure probation supervision program if he or she receives a qualifying risk score. MCL 771A.6(3)(b).

54 «[MCL 771.2(1)] does not apply to a juvenile placed on probation and committed under [MCL 769.1(3)]
or [MCL 769.1(4)] to an institution or agency described in the youth rehabilitation services act, . . . MCL
803.301 to [MCL] 803.309.” MCL 771.2(14). Similarly, MCL 771.2a(1)-(5) “do not apply to a juvenile placed
on probation and committed under [MCL 769.1(3)] or [MCL 769.1(4)] to an institution or agency described
in the youth rehabilitation services act . . . .MCL 803.301 to [MCL] 803.309.”"MCL 771.2a(6).
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completed 1/2 of the original felony or
misdemeanor probation period, he or she may be
eligible for early discharge as provided in [MCL
771.2]. The defendant must be notified at
sentencing of his or her eligibility and the
requirements for early discharge from probation,
and the procedure provided under [MCL 771.2(3)]
to notify the court of his or her eligibility.” MCL
771.2(2).

MCL 771.2(10) prohibits certain defendants from benefiting
from reduced probation. “A defendant who was convicted of 1
or more of the following crimes is not eligible for reduced
probation under [MCL 771.2]:

(a) A domestic violence related violation of [MCL
750.81] or [MCL 750.81a], or an offense involving
domestic violence as that term is defined in . . .
MCL 400.1501.

(b) A violation of . . . MCL 750.84.

(c) A violation of . . . MCL 750.411h.
(d) A violation of . . . MCL 750.411i.
(e) A violation of . . . MCL 750.520c.
(f) A violation of . . . MCL 750.520e.

(g) A listed offense.

(h) An offense for which a defense was asserted
under [MCL 768.36].

(i) A violation of . . . MCL 750.462a to [MCL]

750.462h, or former [MCL 750.462i or MCL
750.462j].” MCL 771.2(10).

MCL 771.2a addresses probation for individuals convicted of
stalking under MCL 750.411h. MCL 768.36 addresses
probation for individuals who were found guilty but mentally
ill.

“If the court reduces a defendant’s probationary term under
[MCL 771.2], the period by which that term was reduced must
be reported to the department of corrections.” MCL 771.2(11).
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2. Due Process

A defendant is not entitled to notice or an opportunity to be
heard regarding an amendment of a probation order, unless
the amendment would result in a fundamental change in his or
her liberty interest, such as confinement. People v Britt, 202
Mich App 714, 716 (1993) (placement in an electronic tether
program is not the equivalent of confinement; accordingly, due
process protections do not attach before amendment of a
probation order to include placement in an electronic tether
program). But see MCL 771.2(2)-(14), for detailed provisions
governing eligibility for early discharge from probation,
procedural matters concerning early discharge or other
amendments to the terms of probation, and when a hearing
must be held to review or modify a probationer’s probation.

Revoking Probation

“All probation orders are revocable subject to the requirements of
[MCL 771.4b], but revocation of probation, and subsequent
incarceration, should be imposed only for repeated technical
violations, for new criminal behavior, as otherwise allowed in [MCL
771.4b], or upon request of the probationer. Hearings on the
revocation must be summary and informal and not subject to the
rules of evidence or of pleadings applicable in criminal trials.” MCL
771.4(2).%°

“In its probation order or by general rule, the court may provide for
the apprehension, detention, and confinement of a probationer
accused of violating a probation condition.” MCL 771.4(3).

If the defendant fails to comply with the conditions of probation,

e “[a] peace officer, without a warrant, may arrest a
person” where “[t]he peace officer has reasonable cause
to believe the person . . . has violated 1 or more
conditions of a conditional release order or probation
order imposed by a court of this state, another state,
Indian tribe, or United States territory.” MCL
764.15(1)(g).

* “The court may issue a bench warrant or summons upon
finding probable cause to believe a probationer has
committed a non-technical violation of probation.” MCR
6.445(A).
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55 “[MCL 771.4] does not apply to a juvenile placed on probation and committed under [MCL 769.1(3)] or
[MCL 769.1(4)] to an institution or agency described in the youth rehabilitation services act, . . . MCL
803.301 to [MCL] 803.309.” MCL 771.4(6).
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e “The court must issue a summons,!°®! rather than a
bench warrant, upon finding probable cause to believe a
probationer has committed a technical violation of
probation unless the court states on the record a specific
reason to suspect that one or more of the following

apply:

(1) The probationer presents an immediate danger
to himself or herself, another person, or the public.

(2) The probationer has left court-ordered inpatient
treatment without the court’s or the treatment
facility’s permission.

(3) A summons has already been issued for the
technical probation violation and the probationer
failed to appear as ordered.” MCR 6.445(A).

A trial court’s jurisdiction to revoke a defendant’s probation and
sentence him or her to imprisonment is limited to the duration of
the probationary period; if the probationary period expires, the trial
court loses jurisdiction to revoke probation and impose a prison
sentence. People v Glass, 288 Mich App 399, 408-409 (2010).

“If a probation order is revoked, the court may sentence the
probationer in the same manner and to the same penalty as the

court might have done if the probation order had never been
made.” MCL 771.4(5).

See the Michigan Judicial Institute’s Criminal Proceedings Benchbook,
Vol. 3, Chapter 2, for more information on probation revocation.

F. Technical Probation Violation

MCL 771.4b(1) (providing for a period of incarceration for technical
probation violations that increases in length as the number of
violations increases) does not apply to a probationer on probation
for a domestic violence violation of MCL 750.81, or an offense
involving domestic violence as that term is defined in MCL
400.1501.7 MCL 771.4b(6). There is a rebuttable presumption that
no arrest warrant will issue for a technical probation violation. MCL
771.4b(7). Instead, the court will issue a summons or show-cause
order to the probationer for the alleged technical probation
violation. Id.

565ee MCR 6.102 for information about issuing a summons.

57see Section 1.1 for the definition of domestic violence found in MCL 400.1501. In addition, MCL
771.4b(1) does not apply to violations of MCL 750.81a, MCL 750.411h, or MCL 750.411i.
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MCR 6.445(A) expressly provides that “[t]he court must issue a
summons, rather than a bench warrant, upon finding probable
cause to believe a probationer has committed a technical violation of
probation . ...” (Emphasis added.) The court may overcome the
presumption that a summons will issue (rather than a bench
warrant) if “the court states on the record a specific reason to
suspect that one or more of the following apply:

(1) The probationer presents an immediate danger to
himself or herself, another person, or the public.

(2) The probationer has left court-ordered inpatient
treatment without the court’s or the treatment facility’s
permission.

(3) A summons has already been issued for the technical
probation violation and the probationer failed to appear
as ordered.” MCR 6.445(A). See also MCL 771.4b(7)(a)-
(c) (providing substantially the same information as
does MCR 6.445(A)(1)-(3)).

At arraignment for the alleged violation, the court must “inform the
probationer whether the alleged violation is charged as a technical
or non-technical violation of probation, and the maximum possible
jail or prison sentence.” MCR 6.445(B)(2).>® See also MCL 771.4b(8)
(hearing on a technical probation violation must occur “as soon as is
possible”).

If, after the probation violation hearing, the court finds that the
probation violation was proved, the court must inform the
probationer “whether the violation is a technical or non-technical
violation of probation.” MCR 6.445(E)(2). If a probationer pleads
guilty to a probation violation, the court must, among other things,
“establish factual support for a finding that the probationer is guilty
of the alleged violation and whether the violation is a technical or
non-technical violation of probation.” MCR 6.445(F)(4).

“In lieu of initiating a probation violation proceeding under MCR
6.445, the court may allow a probationer to acknowledge a technical
probation violation without a hearing.” MCR 6.450(A). The
acknowledgment must be written® and must provide the
probationer with the specific information stated in MCR 6.450(A).%°
Id. Specifically, and among other provisions, the acknowledgment

58see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 1, for more information about
arraignments and other pretrial procedures.

595ee SCAO Form MC 521, Technical Probation Violation Acknowledgment.

60see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 2, for detailed information
about probation and the requirements of a written acknowledgment of a technical probation violation.
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must inform the probationer that acknowledging a technical
violation could delay his or her eligibility for early discharge. MCR
6.450(A)(5); MCR 6.441. See also MCL 771.4b(2) (permitting written
acknowledgment of a technical probation violation without a
hearing).

MCL 771.4b(9)(b) exempts specific conduct from the definition of a
technical probation violation (i.e, nontechnical probation
violations). “Technical probation violations do not include the
following:

(i) A violation of an order of the court requiring that the
probationer have no contact with a named individual.

(if) A violation of a law of this state, a political subdivision of
this state, another state, or the United States or of tribal law,
whether or not a new criminal offense is charged.

(iii) The consumption of alcohol by a probationer who is on
probation for a felony violation of . . . MCL 257.625.

(iv) Absconding.” MCL 771.4b(9)(b).

See, e.g., People v Smith, Mich App ___, __ (2024) (holding that
“MCL 771.4b(9)(b)(i) unambiguously provides that a violation of a
no-contact provision in a probation order is nontechnical only when
the no-contact order pertains to a named individual, [and] it was error
for the trial court to conclude that the Legislature intended
defendant’s violation of the probation order prohibiting contact
with a broad class of persons [under the age of 17] to be
‘nontechnical”) (emphasis added).

G. Termination of the Probation Period

When a probationer’s term of probation terminates, the probation
officer must re}gort to the court that the probation period has ended.
MCL 771.5(1).5" The officer must also inform the court of the
probationer’s conduct during the probation period. Id. “Upon
receiving the report, the court may discharge the probationer from
further supervision and enter a judgment of suspended sentence or
extend the probation period as the circumstances require, so long as
the maximum probation period is not exceeded.” Id.

61 “[MCL 771.5] does not apply to a juvenile placed on probation and committed under [MCL 769.1(3)] or
[MCL 769.1(4)] to an institution or agency described in the youth rehabilitation services act, . . . MCL
803.301 to [MCL] 803.309.” MCL 771.5(2).
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Early Discharge From Probation®?

Except for a statute providing otherwise, “a probationer is eligible
for early discharge from probation when the probationer has
completed half of the original probationary period and all required
programming.” MCR 6.441(A). At sentencing, in writing or orally,
the court must inform the probationer about his or her eligibility for
early discharge and the notice process set forth in MCR 6.441(B).
MCR 6.441(A).

When a court receives notice of a probationer’s eligibility for early
discharge, the court must review the case and consider the
probationer’s conduct and the amount of restitution he or she owes
the victim. MCR 6.441(C). Specific facts about the case affect
whether a probationer may be discharged early and whether a
hearing is required before the court may order early discharge.
MCR 6.441(D)-(E).

A hearing must be held, after the court’s review of the case and
before early discharge is granted, if a circumstance described in
MCL 771.2(7) applies.®> MCR 6.441(E)(2). Specifically, a hearing
must be held when the probationer is serving a term of probation
for a felony offense eligible for early discharge when the offense
involved a victim who requested notice of a change in the
probationer’s status, including the probationer’s probation status.
MCL 771.2(7); MCR 6.441(E)(2). In addition to a hearing for felony
offenses eligible for early discharge, a hearing is also required when
a probationer is serving a term of probation for a misdemeanor
domestic violence offense, aggravated domestic violence offense, or
child abuse if the offense is eligible for early discharge. MCL
771.2(7).

If a hearing is held to determine whether early discharge is
appropriate, the prosecuting attorney must notify the victim of the
date and time of the hearing. MCR 6.441(E). The probationer, and
the victim, if applicable, are entitled to be heard. Id.

See MCR 6.441(F)-(H) for the remaining content of the early
discharge rule regarding the possible outcome of a hearing, the
prohibition against allowing early discharge eligibility to influence
the original term of probation imposed, and the additional methods
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62For detailed information about early discharge from probation, see MCR 6.441(A)-(H). For a discussion of
MCR 6.441 and its application, see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 3.

63a hearing under MCR 6.441(E) is required if, after the required case review, (1) the prosecutor timely
objects to a probationer’s early discharge, (2) the case involves a circumstance appearing in MCL
771.2(7)—domestic assault, aggravated domestic assault, or child abuse, or (3) the court does not order an
early discharge and does not continue the probationer’s probation subject solely to payment of restitution.
MCR 6.441(E)(1)-(3).
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3.7

by which a probationer might gain early discharge. MCR 6.441(F)-
(H).

Advising Defendant of the Right to Counsel

During criminal proceedings, defendants are afforded a constitutional
right to retained or appointed counsel. See US Const, Am VI; Const 1963,
art 1, § 20; Coleman v Alabama, 399 US 1, 7 (1970).%* To that end, Michigan
Court Rules require courts to advise defendants of their right to counsel,
and to appoint counsel for indigent defendants. MCR 6.005(A); MCR
6.104(E)(2); MCR 6.610(D). A defendant’s right to proceed in propria
persona is discussed in People v Adkins (After Remand), 452 Mich 702, 720-
727 (1996), overruled in part on other grounds by People v Williams
(Rodney), 470 Mich 634, 641 n 7 (2004) (standard of review issue: trial
court decisions regarding Sixth Amendment waivers are reviewed de
novo).

A. Felony Cases

MCR 6.005 details a defendant’s right to an attorney at arraignment
in felony cases. At a defendant’s arraignment on a warrant or
complaint, the court must advise the defendant that he or she is
entitled to the assistance of an attorney at all proceedings, and that
if the defendant cannot afford an attorney’s assistance but wishes to
have the assistance of a lawyer, one will be appointed at public
expense. MCR 6.005(A)(1)-(2). See also MCR 6.104(E)(2)-(3), which
requires the court to advise the defendant of his or her right to an
attorney during the felony arraignment.

In felony cases, the court must promptly refer the defendant to the
local appointing authority for the appointment of an attorney if the
court finds that the defendant is financially unable to retain an
attorney. MCR 6.005(D). Defendants who appear without an
attorney should be encouraged by the court to be screened for
indigency and possible appointment of counsel. MCR 6.005(D). A
defendant who is able to contribute to the cost of an appointed
attorney may be required to do so. MCR 6.005(C).%

Note: The order of contribution permitted under MCR
6.005(C) pertains to “an on-going obligation during the
term of the appointment” to contribute to the cost of an

64 see the Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 1, Chapter 4, for more
information on a defendant’s right to counsel.

85 see MCR 6.005(B) for factors to consider when determining a defendant’s indigency, and MCR 6.005(D)-
(E) for information about a defendant’s waiver of the assistance of an attorney and the court’s duty to
continue advising the defendant of his or her right to counsel at all subsequent proceedings.
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attorney and is distinct from reimbursement for
attorney fees, “which suggests an obligation arising
after the term of appointment has ended[.]” People v Josg,
318 Mich App 290, 298 (2016). MCR 6.005(C) ““pertains
to contribution and should not be construed as
authorizing subsequent reimbursement.” Jose, 319 Mich
App at 298, quoting People v Nowicki, 213 Mich App 383,
386-387, n 3 (1995). However, MCR 6.005(C) “does not
preclude trial courts from ordering subsequent
reimbursement of expenses paid for court-appointed
counsel.” Jose, 318Mich App at 298, quoting Nowicki, 213
Mich App at 386-387, n 3.

For a detailed discussion of the defendant’s right to counsel, see the
Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 1,
Chapter 4.

Misdemeanor Cases

In misdemeanor cases cognizable by the district court, at
arraignment, the court must inform the defendant of his or her right
“to the assistance of an attorney at all court proceedings, including
arraignment,” and if eligible under MCR 6.610(D)(2), the right to an
appointed attorney. MCR 6.610(D)(1).66 An indigent defendant has
the right to appointed counsel only if (1) the offense with which the
defendant is charged requires a minimum term in jail upon
conviction, or (2) the court determines, should the defendant be
convicted, that it might sentence the defendant to a term of
incarceration, even if suspended. MCR 6.610(D)(2). The court must
inform a defendant of his or her right to an attorney (appointed or
retained), and the defendant must waive the right in writing or on
the record before there is an effective waiver of counsel. MCR
6.610(D)(3). “If the defendant has not waived the right to counsel,
the court must refer the matter to the appointing authority for the
assignment of counsel.” MCR 6.610(D)(3).

For a detailed discussion of the defendant’s right to counsel, see the
Michigan Judicial Institute’s Criminal Proceedings Benchbook, Vol. 1,
Chapter 4.
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8 For felony or misdemeanor cases not cognizable by the district court, at arraignment, the court must
inform the defendant of his or her right to an attorney if not represented at arraignment and the right to an
appointed attorney if he or she is indigent. MCR 6.610().
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Notice to Victim Regarding Arrest and Pretrial
Release

Under the Crime Victim’s Rights Act (CVRA), the law enforcement
agency investigating the offense must provide the victim, in writing,
with the opportunity to request notice of the defendant’s (or juvenile’s)
arrest, subsequent release, or both.®” See MCL 780.753(d) (felonies), MCL
780.782(d) (juvenile offenses), and MCL 780.813(1)(d) (misdemeanors).
Upon such request, MCL 780.755(1) (felonies) requires the law
enforcement agency to “promptly provide” this and other information,
as follows:

“Not later than 24 hours after the arraignment of the
defendant for a crime, the law enforcement agency having
responsibility for investigating the crime shall give to the
victim notice of the availability of pretrial release for the
defendant, the telephone number of the sheriff or juvenile
facility, and notice that the victim may contact the sheriff or
juvenile facility to determine whether the defendant has been
released from custody. The law enforcement agency having
responsibility for investigating the crime shall promptly
notify the victim of the arrest or pretrial release of the
defendant, or both, if the victim requests or has requested
that information. If the defendant is released from custody by
the sheriff or juvenile facility, the sheriff or juvenile facility
shall notify the Ilaw enforcement agency having
responsibility for investigating the crime.”

Substantially similar provisions exist for cases involving a juvenile
released from a juvenile facility or cases involving a serious
misdemeanor. MCL 780.785(1) (time requirement for notice to victim of
juvenile is within 48 hours of juvenile’s preliminary hearing); MCL
780.815 (time requirement for notice to victim of serious misdemeanor®®
is within 72 hours of arrest).

67 See the Michigan Judicial Institute’s Crime Victim Rights Benchbook for detailed information on a crime
victim’s right to information.

88 Serious misdemeanors, as defined in MCL 780.811(1)(a), include, among other crimes, a crime of assault
and assault and battery under MCL 750.81, assault and infliction of serious or aggravated injury under MCL
750.81a, fourth-degree child abuse under MCL 750.136b(7), internet or computer usage to make
prohibited contact under MCL 750.145d, and stalking under MCL 750.411h. For additional information on
domestic violence crimes, see Chapter 2.
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4.1 Chapter Overview

This chapter addresses evidentiary issues that are likely to arise in
criminal cases involving allegations of domestic violence, including the
admission of character evidence under Michigan’s rape-shield law and
the admission of evidence of other crimes, wrongs, or acts. Also
discussed are select hearsay rules and exceptions, evidentiary rules
applicable to audiotaped and photographic evidence, expert testimony,
and various privileges that arise from marital relationships and
relationships with service providers.

4.2 Exclusions From and Exceptions to Hearsay Rules

This section discusses hearsay issues that may arise in cases involving
domestic violence. For a more detailed discussion of hearsay issues,
including evidence excluded from the definition of hearsay, as well as
exceptions to the rule against the admission of hearsay, see the Michigan
Judicial Institute’s Evidence Benchbook, Chapter 5.

MRE 801(c) defines hearsay as “a statement that:

(1) the declarant does not make while testifying at the current
trial or hearing; and

(2) a party offers in evidence to prove the truth of the matter
asserted in the statement.”

“’Statement’ means a person’s oral assertion, written assertion, or
nonverbal conduct if the person intended it as an assertion.” MRE 801(a).

Except as provided in the Michigan Rules of Evidence, hearsay is not
admissible. MRE 802. Some statutory provisions also establish hearsay
exceptions for cases involving domestic violence. See MCL 768.26 and
MCL 768.27c.! The following exclusions from and exceptions to the
hearsay rule appear in MCL 768.27c, MRE 803, MRE 804, and MRE 807:

* testimonial evidence of threats (i.e., statements not offered
to prove the truth of the matter asserted or admissions by a
party-opponent), MCL 768.27¢;

* present sense impressions, MRE 803(1).

e excited utterances, MRE 803(2);

! Threats made in offenses involving domestic violence may be admissible under MCL 768.27c. See Section
4.2(A)(2). An unavailable witness’s former “testimony taken at an examination, preliminary hearing, or at a
former trial of the case, or taken by deposition at the instance of the defendant” may be admissible under
MCL 768.26. See also MRE 804(b)(1).
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e statements of existing mental, emotional, or physical
condition, MRE 803(3);

e statements made for purposes of medical treatment or
diagnosis, MRE 803(4);

e recorded recollections, MRE 803(5);
¢ records of regularly conducted activity, MRE 803(6);
* public records, MRE 803(8);

e certain former testimony or statements of an unavailable
witness, MRE 804(b)(1), MRE 804(b)(3); MRE 804(b)(6); and

¢ residual hearsay exceptions, MRE 807.

“Exceptions to the hearsay rule are justified by the belief that the hearsay
statements are both necessary and inherently trustworthy.” People v
Meeboer (After Remand), 439 Mich 310, 322 (1992). However, evidence that
falls within a hearsay exception may still be inadmissible if it violates the
Confrontation Clause.? People v Dendel (On Second Remand), 289 Mich
App 445, 472 (2010) (“[U]nder Crawford,!3 out-of-court statements are not
exempt from confrontation merely because they come within a hearsay
exception, including hearsay exceptions traditionally considered to be
imbued with indicia of reliability.”).

A. Testimonial Evidence of Threats

1. Threats That Are Not Hearsay

A threat may be a non-assertive verbal act and, thus, not hearsay
if it is not offered to prove the truth of the matter asserted. Such a
threat may, for example, be circumstantial evidence of the
declarant’s state of mind, including consciousness of guilt, or it
may explain a witness’s inability to identify the defendant in
court. See MRE 801(a).

A threat may be non-hearsay if it is an admission by a party
opponent under MRE 801(d)(2).

In the following cases, a threat against a crime victim or witness
was ruled admissible either as an admission by a party-

2 An in depth discussion of confrontation issues is outside the scope of this benchbook. For more
information on the Confrontation Clause, see the Michigan Judicial Institute’s Evidence Benchbook,
Chapter 3.

3 Crawford v Washington, 541 US 36 (2004).
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opponent or as evidence offered for a purpose other than to
show the truth of the matter asserted (i.e. non-hearsay).

e People v Sholl, 453 Mich 730 (1996) (statements showed
consciousness of guilt):

The defendant was convicted of CSC-III against a
woman with whom he was in a dating relationship.
Sholl, 453 Mich at 731-732. At trial, the investigating
officer testified outside the presence of the jury that,
after the trial started, the complainant called him to
report that a third party had told her that the
defendant had threatened her. Id. at 738-739. The
officer further testified outside the jury’s presence
that he asked the defendant if he had talked about
killing the complainant, in response to which the
defendant “acknowledged that, while intoxicated, he
‘probably did say something like that.” Id. at 739. The
trial court ruled that the officer could testify as to
statements made to him by the defendant. Id. The
officer then testified in the presence of the jury that he
asked the defendant if he had threatened to shoot the
complainant and that the defendant responded that
he “’probably would have said something like that.”
Id. at 740. The Supreme Court found no error in
admission of this evidence, holding;:

“A defendant’s threat against a witness is generally
admissible. It is conduct that can demonstrate
consciousness of guilt.

As the circuit court observed, a threatening remark
(while never proper) might in some instances
simply reflect the understandable exasperation of a
person accused of a crime that the person did not
commit. However, it is for the jury to determine
the significance of a threat in conjunction with its
consideration of the other testimony produced in
the case.” Sholl, 453 Mich at 740 (internal citations
omitted).

e People v Kowalak (On Remand), 215 Mich App 554
(1996) (admission by party-opponent):

The defendant was charged with first-degree murder
for killing his 82-year-old mother. Kowalak, 215 Mich
App at 555. At the defendant's preliminary
examination, a witness testified that she had spoken
with the victim both by telephone and in person
shortly before her death. Id. at 555-556. During these
conversations, the victim told the witness that the
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defendant had threatened to kill the victim. Id. at 556.
Applying MRE 801(d)(2), the Court of Appeals
concluded that the defendant’s threat to his mother
was an admission by a party opponent and thus not
hearsay.* Kowalak, 215 Mich App at 556-557.

2. Threats Falling Under Hearsay Exception

MCL 768.27c establishes an exception to the hearsay rule for
statements purporting “to narrate, describe, or explain the
infliction or threat of physical injury upon the declarant.”> MCL
768.27¢c(1)(a). This exception applies only to offenses involving
domestic violence. See MCL 768.27¢(1)(b). However, “[n]othing
in [MCL 768.27c] shall be construed to abrogate any privilege
conferred by law.”® MCL 768.27¢(4).

A declarant’s statement may be admitted under MCL 768.27c if
all of the following circumstances exist:

“(a) The statement purports to narrate, describe, or
explain the infliction or threat of physical injury
upon the declarant.

(b) The action in which the evidence is offered
under this section is an offense involving domestic
violence.

(c) The statement was made at or near the time of
the infliction or threat of physical injury. Evidence
of a statement made more than 5 years before the
filing of the current action or proceeding is
inadmissible under this section.

(d) The statement was made under circumstances
that would indicate the statement’s
trustworthiness.

(e) The statement was made to a law enforcement
officer.” MCL 768.27¢(1).

4 In the Kowalak case, there were two statements being analyzed: (1) the defendant’s statement to the
victim threatening to kill her, and (2) the witness’s testimony recounting the victim’s statement concerning
the threat made by the defendant. See Kowalak, 215 Mich App at 556-557. Only the defendant’s statement
was considered nonhearsay under MRE 801(d)(2); the Court concluded that the other statement (the
witness’s testimony) was admissible hearsay under the excited utterance exception. Kowalak, 215 Mich
App at 556-557.

5 “[MCL 768.27c] applies to trials and evidentiary hearings commenced or in progress on or after May 1,
2006.” MCL 768.27¢(6). “[A] preliminary examination is a type of evidentiary hearing” to which MCL
768.27c applies. People v Olney (On Remand), 333 Mich App 575, 587 (2020).

6 See Section 4.6 for additional information on privileges.
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“MCL 768.27c contains no requirement that the complainant-
declarant be unavailable in order to admit evidence of a
statement that otherwise satisfies the statutory requirements.”
People v Olney, 327 Mich App 319, 326 (2019) (“[t]he circuit court
erred as a matter of law in holding that there is an
‘“unavailability” requirement under MCL 768.27c,” and
“consequently abused its discretion when it granted defendant’s
motion to quash on that basis”).

MCL 768.27c(1)(a) “places a factual limitation on the
admissibility of statements[,]” and MCL 768.27¢c(1)(c) “places a
temporal limitation on admissibility.” People v Meissner, 294 Mich
App 438, 446 (2011). Together, these provisions “indicate that a
hearsay statement can be admissible if the declarant made the
statement at or near the time the declarant suffered an injury or
was threatened with injury.” Id. at 446-447. In Meissner, the
victim gave a verbal statement and prepared a written statement
for the police that she had been threatened by the defendant (1)
on previous occasions, (2) that morning at her home, and (3)
again that same day, via text message, after telling the defendant
she had contacted the police. Id. at 442-443. The Court of Appeals
found that “[t]he [trial] court could . . . determine that [the
victim’s] statements met [MCL 768.27c](1)(a) because the
statements described text messages that threatened physical
injury, and met [MCL 768.27c](1)(c) because [the victim] made
the statements at or very near the time she received one or more
of the threatening text messages.” Meissner, 294 Mich App at 447.

For purposes of MCL 768.27c(1)(d), “circumstances relevant to
the issue of trustworthiness include, but are not limited to, all of
the following:

(@) Whether the statement was made in
contemplation of pending or anticipated
litigation!”l in which the declarant was interested.

(b) Whether the declarant has a bias or motive for
fabricating the statement, and the extent of any
bias or motive.

Page 4-6

7 Statements made in contemplation of the “pending or anticipated litigation” referenced in MCL
768.27c(2)(a) “pertain[] to litigation in which the declarant could gain a property, financial, or similar
advantage, such as divorce, child custody, or tort litigation.” Meissner, 294 Mich App at 450. In cases where
the declarant is an alleged victim of domestic violence, that provision “does not pertain to the victim’s
report of the charged offense.” Id. at 450 (rejecting the defendant’s contention that the trial court was
required “to disregard or discredit [the alleged domestic violence victim’s] statements [to police] on the
ground they were made in contemplation of litigation”).
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(c) Whether the statement is corroborated by
evidence other than statements that are admissible
only under this section.” MCL 768.27¢(2).

MCL 768.27c(2) expressly states that the court is not limited to
the listed factors when determining “circumstances relevant to
the issue of trustworthiness[;]” the listed factors are merely “a
nonexclusive list of possible circumstances that may
demonstrate trustworthiness.” Meissner, 294 Mich App at 448-
449.

Notice requirements apply if a prosecutor intends to introduce
evidence of a declarant’s statement under MCL 768.27c:

“(3) If the prosecuting attorney intends to offer
evidence under [MCL 768.27c], the prosecuting
attorney shall disclose the evidence, including the
statements of witnesses or a summary of the
substance of any testimony that is expected to be
offered, to the defendant not less than 15 days
before the scheduled date of trial or at a later time
as allowed by the court for good cause shown.”

B. Present Sense Impression

A present sense impression is defined as “[a] statement describing or
explaining an event or condition made while or immediately after the
declarant perceived it.” MRE 803(1). A present sense impression is
admissible even though the declarant is available as a witness. MRE
803.

The following three conditions must be met for evidence to be
admissible under the present sense impression exception to the
hearsay rule:

“(1) [T]he statement must provide an explanation or
description of the perceived event[.]

(2) [T]he declarant must personally perceive the event[.]

(3) [Tlhe explanation or description must be
‘substantially contemporaneous” with the event.” People
v Hendrickson, 459 Mich 229, 236 (1998).

A slight lapse in time between the event and the description may still
satisfy the substantially contemporaneous requirement. Hendrickson, 459
Mich at 236. In Hendrickson, the victim called 911 and explained that
she had just been beaten by her husband. Id. at 232. The Court
concluded that her phone call satistied the substantially
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contemporaneous requirement because the victim’s statement “was that
the beating had just taken place” and “the defendant was in the
process of leaving the house as the victim spoke.”® 1d. at 237. See also
People v Chelmicki, 305 Mich App 58, 63 (2014) (“statements [contained
in the victim’s police statement] were admissible [] as a present sense
impression” where the “statement provided a description of the
events that took place inside the apartment[,] [] the victim perceived
the event personally[, and] [] the statement was ‘substantially
contemporaneous’ with the event, as the evidence showed, at most, a
lapse of 15 minutes between the time police entered the apartment
and the time the victim wrote the statement”).

Corroboration (independent evidence of the event) is required.
Hendrickson, 459 Mich at 237-238. Sufficient corroboration exists if it
“assures the reliability of the statement.” Id. at 237-238. “[T]he
sufficiency of the corroboration depends on the particular
circumstances of each case.” Id. In Hendrickson, the prosecution
sought to introduce photographs of the victim’s injuries as
independent evidence of the beating. Id. at 233. The Court concluded
that the photographs provided sufficient corroborating evidence of
the event because the “photographs show[ed] the victim’s injuries
[and] were taken near the time the beating [was] alleged to have
occurred. In addition, the injuries depicted in the photographs were
consistent with the type of injuries sustained after a beating.” Id. at
239.

. Excited Utterances

An excited utterance is defined as “[a] statement relating to a startling
event or condition, made while the declarant was under the stress of
excitement that it caused.” MRE 803(2). An excited utterance is
admissible even though the declarant is available as a witness. MRE
803.

“To come within the excited utterance exception to the hearsay rule, a
statement must meet three criteria: (1) it must arise out of a startling
occasion; (2) it must be made before there has been time to contrive
and misrepresent; and (3) it must relate to the circumstances of the
startling occasion.” People v Skippergosh, _ Mich App ___, __ (2024)
(quotation marks and citation omitted). See also People v Kowalak (On
Remand), 215 Mich App 554, 557 (1996).

“There is no express time limit for excited utterances.” People v Walker
(Walker 1), 265 Mich App 530, 534 (2005), vacated in part on other
grounds People v Walker (Walker II), 477 Mich 856 (2006)° (victim’s
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8 See Section 4.3 for additional information on audiotaped evidence.
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statements made to a neighbor two hours after the final assault were
admissible as excited utterances where the evidence showed that the
victim was beaten throughout the night, escaped two hours after the
final assault, and was visibly upset, crying, shaking, and hysterical).
See also Skippergosh, Mich App at___ (“[T]estimony indicated that
[complainant] was actively bleeding when she made the statements,
which suggested that the statements were made shortly after the
assault....”).

“[I]t is the lack of capacity to fabricate, not the lack of time to
fabricate, that is the focus of the excited utterance rule. The question is
not strictly one of time, but of the possibility for conscious reflection.”
People v Smith, 456 Mich 543, 551-553 (1998) (victim’s statement made
ten hours after sexual assault was admissible as an excited utterance
where the victim’s uncharacteristic actions during the time between
the event and the statement “describe[d] a continuing level of stress
arising from the assault that precluded any possibility of
fabrication”). See also People v Layher, 238 Mich App 573, 584 (1999) (5-
year-old victim’s statements made during therapy one week after the
alleged assault were admissible as excited utterances where “[t]he][]
circumstances, combined with [the] complainant’s young age, mental
deficiency, and the relatively short interval between the assault and
the statement, militate against the possibility of fabrication and
support an inference that the statement was made out of a continuing
state of emotional shock precipitated by the assault”); Skippergosh,
Mich App at ___ (witness testified that the complainant appeared
“scared” at the time she made the utterance, and “[t]he fact that [she]
was ‘scared” suggest[ed] that she did not have sufficient time after the
assault to gather her thoughts to create a misrepresentation”).

Admission of an excited utterance under MRE 803(2) “does not
require that a startling event or condition be established solely with
evidence independent of an out-of-court statement before the out-of-
court statement may be admitted. Rather, MRE 1101(b)(1) and MRE
104(a) instruct that when a trial court makes a determination under
MRE 803(2) about the existence of a startling event or condition, the
court may consider the out-of-court statement itself in concluding
whether the startling event or condition has been established.” People
v Barrett, 480 Mich 125, 139 (2008).

A statement that identifies the perpetrator of an assault relates to the
circumstances of the startling occasion and, therefore, satisfies the
third criterion of the excited-utterance hearsay exception under
MRE 803(2). See Skippergosh, Mich App at ___ (“[T]he statements

9 For more information on the precedential value of an opinion with negative subsequent history, see our
note.
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made by [the victim] related to the circumstances of the startling
occasion, as they noted the perpetrator of the assault.”).

. Statements of Existing Mental, Emotional, or Physical

Condition

MRE 803(3) allows admission of statements “of the declarant’s then-
existing state of mind or emotional, sensory, or physical condition
(such as intent, plan, motive, design, mental feeling, pain, or bodily
health), but not including a statement of memory or belief to prove
the fact remembered or believed unless it relates to the validity or
terms of declarant’'s will.” Such statements are admissible even
though the declarant is available as a witness. MRE 803.

Before a statement may be admitted under MRE 803(3), the court
must conclude that the declarant’s state of mind is relevant to the case.
Int’l Union UAW v Dorsey (On Remand), 273 Mich App 26, 36 (2006).

Where the declarant states that he or she is afraid, the statement may
be admissible to show the declarant’s state of mind. In re Utrera, 281
Mich App 1, 18-19 (2008). In In re Utrera, the Michigan Court of
Appeals affirmed the trial court’s decision to admit statements the
declarant (a child) made to her therapist regarding the fear the child
felt towards her mother. The Court of Appeals concluded that these
hearsay statements were admissible because they were relevant to the
case and pertained to the declarant’s then-existing mental or
emotional condition. Id. at 18.

. Statements Made for Purposes of Medical Treatment or

Diagnosis in Connection With Treatment

MRE 803(4) allows admission of statements made for purposes of
medical treatment or diagnosis. A statement is admissible under MRE
803(4) if it:

“(A) is made for—and is reasonably necessary to—
medical treatment or diagnosis in connection [with]
treatment; and

(B) describes medical history, past or present symptoms
or sensations, their inception, or their general cause.”

Such statements are admissible even though the declarant is available
as a witness. MRE 803.

The rationales for admitting statements under MRE 803(4) are “/(1)
the self-interested motivation to speak the truth to treating physicians
in order to receive proper medical care, and (2) the reasonable
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necessity of the statement to the diagnosis and treatment of the
patient.” Merrow v Bofferding, 458 Mich 617, 629 (1998), quoting
Meeboer (After Remand), 439 Mich at 322. (declarant’s statement that
his self-inflicted wound occurred after a “fight with his girlfriend”
was inadmissible under MRE 803(4) because it was not reasonably
necessary for diagnosis and treatment).

1. Trustworthiness: Age of Declarant

In assessing the trustworthiness of a declarant’s statements,
Michigan appellate courts have drawn a distinction based on the
declarant’s age. For declarants over the age of ten, a rebuttable
presumption arises that they understand the need to speak
truthfully to medical personnel. People v Garland, 286 Mich App
1, 9 (2009). For declarants ten years of age and younger, a trial
court must inquire into the declarant’s understanding of the
need to be truthful with medical personnel. Meeboer (After
Remand), 439 Mich at 326; People v Van Tassel (On Remand), 197
Mich App 653, 662 (1992). To do this, a trial court must “consider
the totality of circumstances surrounding the declaration of the
out-of-court statement.” Id. at 324. In id. at 324-326, the Michigan
Supreme Court established ten factors to address when
considering the totality of the circumstances in cases involving
victims under the age of ten:

* The age and maturity of the declarant.
* The manner in which the statement was elicited.
* The manner in which the statement was phrased.

® The use of terminology unexpected of a child of
similar age.

® The circumstances surrounding initiation of the
examination.

* The timing of the examination in relation to the
assault or trial.

* The type of examination.

® The relation of the declarant to the person identified
as the assailant.

e The existence of or lack of motive to fabricate.

* The corroborative evidence relating to the truth of the
child’s statement.
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The Court of Appeals found that the Meeboer factors had no
application in a criminal sexual conduct case involving a
complainant over age ten. Van Tassel (On Remand), 157 Mich App
at 662. However, to comply with the Michigan Supreme Court
remand order, the Court applied the Meeboer factors and
concluded that the complainant’s hearsay statements were
trustworthy and properly admitted by the trial court. Van Tassel
(On Remand), 157 Mich App at 663-664.

For a hearsay exception on statements about sexual acts made by
children under age ten, see MRE 803A. For a detailed discussion
of MRE 803A, see the Michigan Judicial Institute’s Evidence
Benchbook, Chapter 5.

. Trustworthiness: Statements to Psychologists

Regardless of the declarant’'s age, statements made to
psychologists may be less reliable and thus less trustworthy than
statements made to medical doctors. Meeboer (After Remand), 439
Mich at 327; People v LaLone, 432 Mich 103, 109-110 (1989).

In LaLone, 432 Mich at 116, a first-degree criminal sexual conduct
case, the Michigan Supreme Court overturned the trial court’s
decision to admit a psychologist’s testimony regarding
statements made by her 14-year-old patient who was the
complainant. The decision was based in part on the difficulty in
determining the trustworthiness of statements to a psychologist.
Id. at 109-110. The Michigan Supreme Court revisited this
question in Meeboer (After Remand), 439 Mich at 329, reiterating
that statements to psychologists may be less reliable than those
to physicians. However, the Meeboer Court stated LalLone “does
not preclude admission of statements where an analysis of the
totality of the circumstances surrounding the declaration of the
hearsay statement supports the underlying requirements of
MRE 803(4).” Meeboer (After Remand), 439 Mich at 328.

. Reasonable Necessity: Statements Identifying

Assailant

When a victim of domestic violence seeks medical treatment for
an injury, it is possible that the victim’s statements to the treating
medical professional may identify the assailant as the “general
cause” of “past or present symptoms or sensations, [or] their
inception[.]” MRE 803(4). If this occurs, trial courts may be called
upon to determine whether the assailant’s identity is reasonably
necessary to medical diagnosis or treatment.
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The following cases set forth some general principles for
determining whether an assailant’s identity is medically

relevant.

« People v Meeboer (After Remand), 439 Mich 310

In three consolidated cases, all involving criminal sexual
conduct against children aged seven and under, the Michigan
Supreme Court found that statements identifying an assailant
may be necessary for the declarant’s diagnosis and treatment—
and thus admissible under MRE 803(4) under the following

(1992):

circumstances:

Michigan Judicial Institute

“Identification of the assailant may be necessary
where the child has contracted a sexually
transmitted disease. It may also be reasonably
necessary to the assessment by the medical health
care provider of the potential for pregnancy and
the potential for pregnancy problems related to
genetic characteristics, as well as to the treatment
and spreading of other sexually transmitted
diseases . . ..

Disclosure of the assailant’s identity also refers to
the injury itself; it is part of the pain experienced
by the victim. The identity of the assailant should
be considered part of the physician’s choice for
diagnosis and treatment, allowing the physician to
structure the examination and questions to the
exact type of trauma the child recently
experienced.

In addition to the medical aspect . . . , the
psychological trauma experienced by a child who
is sexually abused must be recognized as an area
that requires diagnosis and treatment. A physician
must know the identity of the assailant in order to
prescribe the manner of treatment, especially
where the abuser is a member of the child’s
household. . . . [S]exual abuse cases involve
medical, physical, developmental, and
psychological components, all of which require
diagnosis and treatment. . . .

A physician should also be aware of whether a
child will be returning to an abusive home. This
information is not needed merely for ‘social
disposition” of the child, but rather to indicate
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whether the child will have the opportunity to heal
once released from the hospital.

Statements by sexual assault victims to medical
health care providers identifying their assailants
can, therefore, be admissible under the medical
treatment exception to the hearsay rule if the court
finds the statement sufficiently reliable to support
that exception’s rationale.” Meeboer (After Remand),
439 Mich at 328-330.

= People v Van Tassel (On Remand), 197 Mich App 653
(1992):

In this first-degree criminal sexual conduct case, the 13-year-old
complainant identified her father as her assailant during a health
interview that preceded a medical examination ordered by the
trial court in a separate abuse and neglect proceeding. Van Tassel
(On Remand), 197 Mich App at 656.The Court held that
identification of the assailant was reasonably necessary to the
complainant’s medical diagnosis and treatment:

“The fact that child protective services were alerted
[after the victim identified her assailant] does not
turn the question of the assailant’s identity into an
issue of social disposition. The victim was removed
from her home and allowed to physically heal. She
began psychological therapy, and was at the time
of trial receiving therapy. Treatment and removal
from an abusive environment is medically
beneficial to the victim of a sexual abuse crime and
resulted from the victim’s identification of the
assailant to her doctor. The questions and answers
regarding the identity of her assailant can therefore
be regarded as reasonably necessary to this
victim’s medical diagnosis and treatment.” Van
Tassel, 157 Mich App at 660-661.

F. Recorded Recollection

MRE 803(5) allows admission of “[a] record that:

(A) is on a matter the witness once knew about but now
cannot recall well enough to testify fully and accurately;

(B) was made or adopted by the witness when the
matter was fresh in the witness’s memory; and

(C) accurately reflects the witness’s knowledge.”

Michigan Judicial Institute


https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf

Domestic Violence Benchbook—Fourth Edition Section 4.2

“If admitted, the record may be read into evidence but may be
received as an exhibit only if offered by an adverse party.” Id.

The following three conditions must be met for evidence to be
admissible under the recorded recollection exception to the hearsay
rule:

“i

(I) The document must pertain to matters about
which the declarant once had knowledge;

(2) The declarant must now have an insufficient
recollection as to such matters; and

(3) The document must be shown to have been made by
the declarant or, if made by one other than the
declarant, to have been examined by the declarant and
shown to accurately reflect the declarant’s knowledge
when the matters were fresh in his [or her] memory.”
People v Daniels, 192 Mich App 658, 667-668 (1992),
quoting People v J D Williams (After Remand), 117 Mich
App 505, 508-509 (1982).

See People v Chelmicki, 305 Mich App 58, 61-62 (2014), where the victim
prepared a written police statement shortly after a domestic violence
incident, and at trial, the victim “recalled certain events after reading
[her written statement], but otherwise testified that the statement did
not refresh her recollection.” The “statements were admissible . . . as a
past recollection recorded” because “[t]he police statement pertained
to a matter about which the declarant had sufficient personal
knowledge, she demonstrated an inability to sufficiently recall those
matters at trial, and the police statement was made by the victim
while the matter was still fresh in her memory.” Id. at 63-64.

G. Records of a Regularly Conducted Activity

MRE 803(6) allows for the admission of records of regularly
conducted activity.! MRE 803(6) specifically indicates that the
following records are not excluded by the hearsay rule, even though
the declarant is available as a witness:

“A record of an act, transaction, occurrence, event,
condition, opinion, or diagnosis [is not excluded by the
rule against hearsay] if:

10 police reports may be admissible under this rule, or under MRE 803(8), as public records. See Section
4.2(H).
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(A) the record was made at or near the time by — or
from information transmitted by — someone with
knowledge;

(B) the record was kept in the course of a regularly
conducted activity of a business, organization,
occupation, or calling, whether or not for profit;

(C) making the record was a regular practice of
that activity;

(D) all these conditions are shown by the testimony
of the custodian or another qualified witness, or by
a certification that complies with a rule prescribed
by the Supreme Court or with a statute permitting
certification; and

(E) the opponent does not show that the source of
information or the method or circumstances of
preparation indicate a lack of trustworthiness.”

See Merrow v Bofferding, 458 Mich 617, 626-628 (1998) (part of
plaintiff's “History and Physical” hospital record was admissible
under MRE 803(6) because it was compiled and kept by the hospital
in the regular course of business); People v Jobson, 205 Mich App 708,
713 (1994) (police activity log sheet was properly admitted into
evidence under MRE 803(6)).

Although it otherwise meets the foundational requirements of MRE
803(6), a business record may be excluded from evidence if the source
of information or the method or circumstances of preparation indicate
lack of trustworthiness. People v Huyser, 221 Mich App 293, 296-299
(1997) (expert’s report lacked trustworthiness of a report generated
exclusively for business purposes when the expert prepared the
report in contemplation of trial).

A business record may itself contain hearsay statements, each of
which is admissible only if it conforms independently with an
exception to the hearsay rule. See MRE 805.

A document that is admissible under MRE 803(6) may be properly
authenticated without the introduction of extrinsic evidence. See
MRE 902, governing the authentication of a business record by the
written certification of the custodian or other qualified person, which
provides in part:

“The following items of evidence are self-
authenticating; they require no extrinsic evidence of
authenticity in order to be admitted:
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(11) Certified Domestic or Foreign Record of a
Regularly Conducted Activity. The original or a
copy of a domestic or foreign record that meets the
requirements of Rule 803(6)(A)-(C), as shown by a
certification of the custodian or another qualified
person that complies with a Michigan statute or a
rule prescribed by the Supreme Court. Before the
trial or hearing, the proponent must give an
adverse party reasonable written notice of the
intent to offer the record —and must make the
record and certification available for inspection—
so that the party has a fair opportunity to challenge
them.” MRE 902.

The trial court did not abuse its discretion when it allowed a
prosecutor to admit Facebook records under MRE 902(11) without
providing “a separate, formal notice to the defense in which she
related that she intended to admit the Facebook records as self-
authenticating documents under MRE 902(11) ....” People v Dingee,
___Mich App __, __ (2025). The prosecutor did the following: listed
the Facebook records in the notice of evidence that she intended to
admit, id. at ___; “provided the defense with all ‘written or recorded
statements” by lay witnesses and had already provided the defense
with copies of all ‘documents, photographs or other papers that the
People may introduce,” id. at __; and “made it amply clear that the
Facebook records were the social media posts that were certified” at
the defendant’s preliminary examination. Id. at ___. The Court held
that the prosecutor’s actions met “the minimum requirements” of
MRE 902(11), even though the prosecutor did not provide the
separate, formal, and written notice prescribed by the rule. Dingee,
___MichAppat___.

H. Public Records
MRE 803(8) allows the admission of public records.

“A record or statement of a public office [is not excluded by the rule
against hearsay] if it sets out:

(A) the office’s activities; or

(B) a matter observed while under a legal duty to report,
but not including;:

(i)in a criminal case, a matter observed by law-
enforcement personnel; and
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(ii) information to which the limitations in MCL
257.624 apply.”!! MRE 803(8).

Due to Confrontation Clause concerns, MRE 803(8) precludes the
admission of certain police reports in criminal cases. See People v
Stacy, 193 Mich App 19, 34-35 (1992), where the Court found that
“IMRE] 803(8)(B)’s prohibition of the use, in criminal cases, of
writings reflecting certain matters observed by law enforcement
officers is premised upon the concern for a criminal defendant’s
confrontation rights.” In Stacy, 193 Mich App at 34-35, the police
report was admissible under MRE 803(8) and did not infringe on the
defendant’s right of confrontation where “[t]here [was] no indication
that the police and [the] defendant were in an adversarial position at
[the time the police report was made][,] [a]Jnd it has not been
suggested, nor [was] it plausible [to find] on the[] facts,['?! that the
preparer of the report had a motivation to misrepresent”). For a
detailed discussion of the admissibility of evidence in the context of
an individual’s Sixth Amendment right to confrontation, see the
Michigan Judicial Institutes’s Evidence Benchbook, Chapter 3.

In addition, MRE 803(8)(B) does not allow the introduction of
evaluative or investigative reports. Bradbury v Ford Motor Co, 419 Mich
550, 553-554 (1984). The exception extends only to “reports of
objective data observed and reported by [public agency] officials.” Id.
at 554. See also People v Shipp, 175 Mich App 332, 334-335, 339-340
(1989) (portions of an autopsy report containing the medical
examiner’s conclusion and opinion that death ensued after attempted
strangulation and blunt instrument trauma were improperly
admitted into evidence under MRE 803(8); however, the medical
examiner’s recorded observations about the decedent’s body were
admissible).

A public record may itself contain hearsay statements, each of which
is admissible only if it conforms independently with an exception to
the hearsay rule. See MRE 805.

Statements Made by Unavailable Declarant

In cases involving allegations of domestic violence, the complaining
witness is sometimes unavailable to testify at trial or other court
proceedings. In such cases, the prosecutor may seek admission of the
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11 MCL 257.624 prohibits the use of an accident report required by Chapter VI of the Michigan Vehicle
Code, MCL 257.601-MCL 257.624b, in a court action.

1215 Stacy, 193 Mich App at 34-35, “[t]he facts . . . present[ed] a situation where the material at issue in
the police report (the whereabouts of [a potential suspect to the arson in this case]) was gathered in a
routine response to a call from a [homeowner] . . . who wanted [the suspect] to leave her home. This
contact was made before the ignition of the fire . . . . The crime [the] defendant is said to have committed
could only have been in the earliest stages of investigation at the time [the officer] made his police report.”
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witness’s earlier testimony or other statement as substantive evidence
at trial under MRE 804(b)(1), MRE 804(b)(3),and MRE 804(b)(6).

A declarant is unavailable when the declarant:

“(1) is exempted from testifying about the subject matter
of the declarant’s statement because the court rules that
a privilege applies;

(2) refuses to testify about the subject matter despite a
court order to do so;

(3) testifies to not remembering the subject matter;

(4) cannot be present or testify at the trial or hearing
because of death or a then-existing infirmity, physical
illness, or mental illness; or

(5) is absent from the trial or hearing, and

(A) the statement’s proponent has not been able, by
process or other reasonable means, to procure;

(i) the declarant’s attendance, in the case of a
hearsay exception under [MRE 804(b)(1) or
(6)]; or

(ii) the declarant’s attendance or testimony, in
the case of a hearsay exception under [MRE
804(b)(2), (3), or (4)]; and

(B) in a criminal case, the proponent shows due
diligence.

But [MRE 804(a)] does not apply if the statement’s
proponent procured or wrongfully caused the
declarant’s unavailability as a witness in order to

prevent the declarant from attending or
testifying.” MRE 804(a).

“A declarant is not unavailable as a witness if exemption, refusal,
claim of lack of memory, inability, or absence is due to the
procurement or wrongdoing of the proponent of a statement for the
purpose of preventing the witness from attending or testifying.” MRE
804(a). The plain language of MRE 804(a) “mandates that the court
consider whether the conduct of the proponent of the statement was
for the purpose of causing the declarant to be unavailable.” People v
Lopez, 501 Mich 1044, 1044 (2018) (although the trial court “found that
the witness was unavailable because he felt threatened by the
prosecutor,” it “did not consider whether the prosecutor intended to
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cause the declarant to refuse to testify when engaging in that
conduct”) (emphasis added).

When declaring a declarant unavailable as a witness under MRE
804(a), the court should “make a record of [the declarant’s]
unavailability[.]” People v Garay, 320 Mich App 29, 37 (2017), rev’d in
part and vacated in part on other grounds 506 Mich 936 (2020)'
(while “the trial court’s decision to declare [two child-witnesses]
unavailable was within the range of reasonable and principled
outcomes[ under MRE 804(a)]” following “testimony at trial
regarding the dangerous character of the [witnesses’] neighborhood,
[a] Facebook threat [they received], and the [witnesses’] father’s
refusal to allow [them] to testify out of fear for their safety show[ed]
that the reason for the refusal to testify was self-preservation[,] . . . the
better practice would have been to make a record of their
unavailability by examining each [witness] as to any threats received
and the factors that influenced their refusal to testify[]”).

The following cases set out examples when a declarant has been
found to be unavailable:

e People v Garay, 320 Mich App 29 (2017), rev’d in part and
vacated in part on other grounds 506 Mich 936 (2020)'*

“The trial court did not abuse its discretion in declaring
[two child-witnesses] to be unavailable[]” where the
witnesses’ father refused to allow them to testify after they
were threatened. Garay, 320 Mich App at 36-37. Although
this situation “is not expressly addressed under MRE
804(a), . . . it is of the same character as other situations
outlined in the rule.” Garay, 320 Mich App at 36-37 (finding
that “[gliven [the witnesses’] father’s refusal to allow them
to testify and his refusal to respond to the trial court’s
attempts for contact, [the witnesses] were certainly
unavailable according to the ordinary meaning of the
word[]”).

e People v Garland, 286 Mich App 1 (2009)

The trial court properly found that the victim was
unavailable as defined in MRE 804(a)(4), where “the victim
was experiencing a high-risk pregnancy, . . . lived in
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13For more information on the precedential value of an opinion with negative subsequent history, see our
note.

14For more information on the precedential value of an opinion with negative subsequent history, see our
note.
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Virginia, and . . . was unable to fly or travel to Michigan to
testify[.]” Garland, 286 Mich App at 7.

e People v Adams, 233 Mich App 652 (1999)

“IA]Jll too often, the victims of domestic assault and
abuse are fearful and reluctant to assist in the
prosecution of their assailants, often as a result of a
defendant’s or his [or her] family’s intimidation tactics or
out of fear of future reprisals. These fears are too often
justified.” Adams, 233 Mich App at 658-659 (holding that
the declarant-complainant was unavailable for purposes
of MRE 804(a)(2) where she had been previously
threatened by individuals connected to the defendant
and she abruptly left the courthouse before testifying).

1. Former Testimony

“The following [is] not excluded by the rule against hearsay if
the declarant is unavailable as a witness:

(1) Former testimony. Testimony that:

(A) was given as a witness at a trial or hearing
whether given during the current proceeding
or a different one; and

(B) is now offered against a party who had -
or, in a civil case, whose predecessor in
interest had — an opportunity and similar
motive to develop it by direct, or cross, or
redirect examination.'®> MRE 804(b).

“Former testimony is admissible at trial under both MRE
804(b)(1) and the Confrontation Clause as long as the witness is
unavailable for trial and was subject to cross-examination during
the prior testimony.” Garland, 286 Mich App at 6-7 (2009), citing
MRE 804(b)(1); Crawford v Washington, 541 US 36, 68 (2004). See
also People v Garay, 320 Mich App 29, 37, 39 (2017), rev’d in part
and vacated in part on other grounds 506 Mich 936(2020)°
(“[b]ecause [the witnesses] were unavailable for trial and [the]
defendant cross-examined them at the preliminary examination,

15 See also MCL 768.26, which permits “[t]estimony taken at an examination, preliminary hearing, or at a
former trial of the case, or taken by deposition at the instance of the defendant, [to] be used by the
prosecution whenever the witness giving such testimony can not, for any reason, be produced at the trial,
or whenever the witness has, since giving such testimony become insane or otherwise mentally
incapacitated to testify.”

16For more information on the precedential value of an opinion with negative subsequent history, see our
note.
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the admission of their preliminary examination testimony did
not violate defendant’s right of confrontation[;]” similarly,
admission of the testimony was not an abuse of discretion under
MRE 804(b)(1)). For a detailed discussion of the admissibility of
evidence in the context of a defendant’s right of confrontation,
see the Michigan Judicial Institutes’s Evidence Benchbook, Chapter
3.

For former testimony to be admissible under MRE 804(b)(1), two
requirements must be met: (1) the proffered testimony must
have been made at “another hearing,” and (2) the party against
whom the testimony is offered must have “had an opportunity
and similar motive to develop the testimony.” People v
Farquharson, 274 Mich App 268, 272, 275 (2007). See also MRE
804(b)(1). In Farquharson, 247 Mich App at 272-275, the Court
concluded that an investigative subpoena hearing is similar to a
grand jury proceeding and thus, constitutes “another hearing”
under MRE 804(b)(1). “Whether a party had a similar motive to
develop the testimony depends on the similarity of the issues for
which the testimony is presented at each proceeding.”
Farquharson, 247 Mich App at 275. In remanding the case for a
determination on the “similar motive” prong, the Court adopted
a nonexhaustive list of factors that courts should use in

determining whether a similar motive exists under MRE
804(b)(1):

“(1) whether the party opposing the testimony
‘had at a prior proceeding an interest of
substantially similar intensity to prove (or
disprove) the same side of a substantially similar
issue’;

(2) the nature of the two proceedings—both what
is at stake and the applicable burdens of proof; and

(3) whether the party opposing the testimony in
fact undertook to cross-examine the witness (both
the employed and the available but forgone
opportunities).” Farquharson, 274 Mich App at 278.

See Garay, 320 Mich App at 38 (“[t]he trial court did not abuse its
discretion by admitting the preliminary-examination testimony
of [the unavailable witnesses] under MRE 804(b)(1)[]” where
“there [was] no dispute that the preliminary-examination
testimony was given ‘at another hearing of the same or a
different proceeding],]” ... [the] defendant had ‘an opportunity
and similar motive to develop the testimony’ at the preliminary
examination| in addition to]...an ‘interest of substantially
similar intensity” in proving or disproving the testimony of [the
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witnesses, and] . .. although the burden of proof was lower at
the preliminary examination, [the] defendant had a similar
motive to  cross-examine [the  witnesses] at both
proceedings...to show that their testimony...lacked
credibility or was not accurate[, ajnd [where the] defendant did,
in fact, cross-examine [the witnesses] with regard to their
credibility[]”) (internal citations omitted).

2. Statement Under Belief of Impending Death

“The following [is] not excluded by the rule against hearsay if
the declarant is unavailable as a witness:

* % %

(2) Statement Under the Belief of Imminent Death.
In a prosecution for homicide or in a civil case, a
statement that the declarant, while believing the
declarant’s death to be imminent, made about its
cause or circumstances.” MRE 804(b)(3).

MRE 804(b)(2)17 permits the admission of statements made by a
declarant at a time when the declarant believed his or her death
was imminent. The rule does not require that the declarant
actually die in order for the statements to be admissible; the
declarant needs only to have believed that his or her death was
imminent. People v Orr, 275 Mich App 587, 594-596 (2007).

“A declarant’s age alone does not preclude the admission of a
dying declaration.” People v Stamper, 480 Mich 1, 5 (2007). In
Stamper, the declarant was a four-year-old child who stated that
he was dead and identified the defendant as the person who
inflicted his fatal injuries. Id. at 3. The Court affirmed admission
of the child’s statement, rejecting the defendant’s argument that a
four-year-old could not be aware of impending death. Id. at 5.
“Whether a child was conscious of his [or her] own impending
death must be determined on a case-by-case basis. As with an
adult, if the fact show . .. that the child believed that he [or she]
was about to die, statements he [or she] made may be proffered
as dying declarations.” Id.

The provisions previously found in MRE 804(b)(2) appear in MRE 804(b)(3). See ADM File No. 2021-10,
effective January 1, 2024.
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3. Statements Made by Declarant Made Unavailable by
Opponent

“The following [is] not excluded by the rule against hearsay if
the declarant is unavailable as a witness:

* % %

(6) Statement Offered Against a Party That
Wrongfully Caused or Encouraged the Declarant’s
Unavailability. A statement offered against a party
that wrongfully caused—or encouraged[—]the
declarant’s unavailability as a witness, and did so
intending that result.” MRE 804(b).

“[A dJefendant’s constitutional right to confrontation!!8] is

waived under the doctrine of forfeiture by wrongdoing!’! if
hearsay testimony is properly admitted because the declarant’s
unavailability was procured by [the] defendant’s wrongdoing.”
Jones (Kyle), 270 Mich App at 212-214. However, the doctrine of
forfeiture by wrongdoing does not apply to every case in which
a defendant’s wrongful act has caused a witness to be
unavailable to testify at trial. See Giles v California, 554 US 353
(2008). The doctrine applies only when the witness’s
unavailability to testify at trial results from wrongful conduct
designed by the defendant for the purpose of preventing the
witness’s testimony. Id. at 361 (concluding that admission of the
murder victim’s unconfronted statements violated the
defendant’s right to confrontation and that the defendant’s act of
murdering the victim was not committed for the purpose of
preventing her testimony; thus the doctrine of forfeiture by
wrongdoing did not apply).

J. Residual Hearsay Exceptionzo

A party may seek admission under MRE 807 of hearsay statements
not covered under one of the firmly established exceptions in MRE
803 or MRE 804.

MRE 807 provides:

Page 4-24

18 For more information on a defendant’s right to confrontation, see the Michigan Judicial Institute’s
Evidence Benchbook, Chapter 3.

19 MRE 804(b)(6) is “a codification of the common-law equitable doctrine of forfeiture by wrongdoing[.]”
People v Jones (Kyle), 270 Mich App 208, 212 (2006).

20The residual hearsay exception was previously referred to as the “catch-all” exception and found in MRE
803(24) and MRE 804(b)(7). This exception to the hearsay rule now appears in MRE 807. See ADM File No.
2021-10, effective January 1, 2024.

Michigan Judicial Institute


https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://www.courts.michigan.gov/4a50d8/siteassets/publications/benchbooks/evidence/evidenceresponsivehtml5.zip/index.html#t=Evidence%2FCover_and_Acknowledgments%2FCover_and_Acknowledgments-.htm
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf

Domestic Violence Benchbook—Fourth Edition Section 4.3

“(a) In General. Under the following conditions, a
hearsay statement is not excluded by the rule against
hearsay even if the statement is not admissible under a
hearsay exception in Rule 803 or 804:

(1) the statement has equivalent circumstantial
guarantees of trustworthiness;

(2) it is offered as evidence of a material fact;

(3) it is more probative on the point for which it is
offered than any other evidence that the proponent
can obtain through reasonable efforts; and

(4) admitting it will serve the purposes of these
rules and the interests of justice.

(b) Notice. The statement is admissible only if the
proponent gives an adverse party reasonable notice of
the intent to offer the statement—including its
substance and the declarant’s name and address—so
that the party has a fair opportunity to meet it.”

A statement is admissible under MRE 803(24) or MRE 804(b)(7)%!
upon a showing of (1) circumstantial guarantees of trustworthiness
equivalent to those of the established hearsay exceptions, (2)
materiality, (3) probative value greater than that of other reasonably
available evidence, (4) serving the interests of justice, and (5)
sufficient notice. People v Katt (Katt 1), 468 Mich 272, 279, 290, 297
(2003) (child victim’s statements to her social worker that the
defendant sexually abused her were not admissible under MRE 803A,
but were under MRE 803(24)%?). See People v Geno, 261 Mich App 624,
625, 631-635 (2004) (child’s statement to an interviewer conducting an
assessment of the child that the defendant hurts her “here” and
pointed to her vaginal area was properly admitted under MRE
803(24)%).

4.3 Audiotaped Evidence

The admissibility of audiotaped evidence, which includes 911 tapes,
concerns three issues that commonly arise when such evidence is
introduced at trial:

21 provisions previously appearing in MRE 803(24) and MRE 804(b)(7) are found in MRE 807. See ADM File
No. 2021-10, effective January 1, 2024.

22provisions previously found in MRE 803(24) appear in MRE 807. See ADM File No. 2021-10, effective
January 1, 2024.

239,
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e Authentication (MRE 901).
* Hearsay objections and exceptions (MRE 801-MRE 807).

* Relevancy questions (MRE 401 and MRE 403).

A. Authentication

Authentication of audiotaped evidence is governed by MRE 901(a),
which states:

“To satisfy the requirement of authenticating or
identifying an item of evidence, the proponent must
produce evidence sufficient to support a finding that the
item is what its proponent claims it is.”

“[C]hallenges to the authenticity of evidence involve two related, but
distinct, questions. The first question is whether the evidence has
been authenticated —whether there is sufficient reason to believe that
the evidence is what its proponent claims for purposes of admission
into evidence. The second question is whether the evidence is actually
authentic or genuine—whether the evidence is, in fact, what its
proponent claims for purposes of evidentiary weight and reliability.”
Mitchell v Kalamazoo Anesthesiology, PC, 321 Mich App 144, 154 (2017).

The first question, whether the evidence has been authenticated, “is
reserved solely for the trial judge.” Mitchell, 321 Mich App at 154. The
proponent of the evidence bears the burden of presenting evidence
“sufficient to support a finding that the matter in question is what its
proponent claims.” Id. at 155 (quotation marks and citation omitted).
The proponent is not required “to sustain this burden in any
particular fashion[,]” and “evidence supporting authentication may
be direct or circumstantial and need not be free of all doubt.” Id. at
155. The proponent is required “only to make a prima facie showing
that a reasonable juror might conclude that the proffered evidence is
what the proponent claims it to be.” Id. at 155. “Once the proponent of
the evidence has made the prima facie showing, the evidence is
authenticated under MRE 901(a) and may be submitted to the jury.
Mitchell, 321 Mich App at 155. Authentication may be opposed “by
arguing that a reasonable juror could not conclude that the proffered
evidence is what the proponent claims it to be[;]” however, “this
argument must be made on the basis of the proponent’s proffer; the
opponent may not present evidence in denial of the genuineness or
relevance of the evidence at the authentication stage.” Id. at 155.

“[TThe second question—the weight or reliability (if any) given to the
evidence—is reserved solely to the fact-finder[.]” Mitchell, 321 Mich
App at 156. “When a bona fide dispute regarding the genuineness of
evidence is presented, that issue is for the jury, not the trial court.” Id.
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at 156. “Accordingly, the parties may submit evidence and argument,
pro and con, to the jury regarding whether the authenticated evidence
is, in fact, genuine and reliable.” Id. at 156.

MRE 901(b)(1)-(10) provide a nonexhaustive list of examples of
evidence that satisfies the authentication or identification
requirement of MRE 901(a).

“[A] tape ordinarily may be authenticated by having a
knowledgeable witness identify the voices on the tape.” People v
Berkey, 437 Mich 40, 46, 50, 52 (1991) (by identifying the voices on
audiotaped recordings, the victim’s neighbor authenticated audiotape
recordings that contained conversations between the victim and the
defendant).

B. Hearsay Objections to Audiotaped Evidence

In some cases, information on an audiotape does not constitute
hearsay, either because the statement was not offered to prove the
truth of the matter asserted or because the information was not a
statement. See City of Westland v Okopski, 208 Mich App 66, 77 (1994)
(admission of a tape-recorded 911 call was not prohibited by the
hearsay rule because it was offered to show why the police responded
rather than to prove the truth of the matter asserted); People v Slaton,
135 Mich App 328, 335 (1984) (background noises in a 911 tape were
not statements and thus did not constitute hearsay).

In cases where audiotaped evidence falls within the definition of
hearsay, Michigan appellate courts have upheld the admission of 911
tapes under the present sense impression, excited utterance, and
dying declaration exceptions to the hearsay rule.?* See People v
Hendrickson, 459 Mich 229 (1998) (911 tape admitted as present sense
impression); People v Siler, 171 Mich App 246, 251-253 (1988),
superseded on other grounds by People v Orr, 275 Mich App 587, 594 n
13 (2007)% (911 tape admitted as dying declaration); Slaton, 135 Mich
App at 334-335 (edited 911 tape admitted as present sense impression
and excited utterance).

24 see Section 4.2 for more information on hearsay and hearsay exceptions as they relate to domestic
violence cases. For a comprehensive discussion of hearsay, see the Michigan Judicial Institute’s Evidence
Benchbook, Chapter 5.

25 For more information on the precedential value of an opinion with negative subsequent history, see our
note.
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C. Relevance

A brief discussion of relevant evidence is contained in this subsection.
For a detailed discussion, see the Michigan Judicial Institute’s Evidence
Benchbook, Chapter 2.

“Evidence is relevant if:

(a) it has any tendency to make a fact more or less
probable than it would be without the evidence; and

(b) the fact is of consequence in determining the action.”
MRE 401.

Generally, relevant evidence is admissible. MRE 402. However,
exceptions may exist in the federal and state constitutions, the
Michigan Rules of Evidence, and the Michigan Court Rules. See id.
For example, MRE 403 sets out exceptions to this general rule:

“The court may exclude relevant evidence if its
probative value is substantially outweighed by a danger
of one or more of the following: unfair prejudice,
confusing the issues, misleading the jury, undue delay,
wasting time, or needlessly presenting cumulative
evidence.”

“Trrelevant evidence is not admissible.” MRE 402.

Photographic Evidence

A brief discussion on admissibility of photographic evidence is contained
in this section. For a detailed discussion, see the Michigan Judicial
Institute’s Evidence Benchbook, Chapter 6.

The admissibility of photographic evidence, which includes digital and
analog images, concerns two issues that commonly arise when such
evidence is introduced at trial:

¢ Authentication (MRE 901).

* Relevancy questions (MRE 401 and MRE 403).

A. Authentication

Authentication of photographic evidence is governed by MRE 901(a),
which states:

“To satisfy the requirement of authenticating or
identifying an item of evidence, the proponent must
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produce evidence sufficient to support a finding that the
item is what its proponent claims it is.”

To lay a proper foundation for the admission in evidence of a
photograph, a person familiar with the scene or object photographed
must testify that the photograph accurately reflects the scene or object
photographed. People v Riley (Montgomery), 67 Mich Apg 320, 322
(1976), rev’d on other grounds 406 Mich 1016 (1979).2% See also
Werthman v Gen Motors Corp, 187 Mich App 238, 241-242 (1990). The
photographer need not testify. Riley (Montgomery), 67 Mich App at
322. “All that is required for the admission of a photograph is
testimony of an individual familiar with the scene photographed that
it accurately reflects the scene photographed.” Id. (photograph of the
victim’s “bruised backside” was properly authenticated by the
victim’s testimony that the photograph accurately reflected the
condition of her body at the time the picture was taken). See also
People v Hack, 219 Mich App 299, 308-310 (1996) (a videotape
depicting a three-year-old girl and a one-year-old boy who were
forced to engage in sexual acts was properly authenticated under
MRE 901(a) by the testimony of two witnesses who stated that it
reflected events they had seen on the day in question).

“[Clhallenges to the authenticity of evidence involve two related, but
distinct, questions. The first question is whether the evidence has
been authenticated —whether there is sufficient reason to believe that
the evidence is what its proponent claims for purposes of admission
into evidence. The second question is whether the evidence is actually
authentic or genuine—whether the evidence is, in fact, what its
proponent claims for purposes of evidentiary weight and reliability.”
Mitchell v Kalamazoo Anesthesiology, PC, 321 Mich App 144, 154 (2017).

The first question, whether the evidence has been authenticated, “is
reserved solely for the trial judge.” Mitchell, 321 Mich App at 154. The
proponent of the evidence bears the burden of presenting evidence
“sufficient to support a finding that the matter in question is what its
proponent claims.” Id. at 155 (quotation marks and citation omitted).
The proponent is not required “to sustain this burden in any
particular fashion[,]” and “evidence supporting authentication may
be direct or circumstantial and need not be free of all doubt.” Id. at
155. The proponent is required “only to make a prima facie showing
that a reasonable juror might conclude that the proffered evidence is
what the proponent claims it to be.” Id. at 155. “Once the proponent of
the evidence has made the prima facie showing, the evidence is
authenticated under MRE 901(a) and may be submitted to the jury.
Mitchell, 321 Mich App at 155. Authentication may be opposed “by

26 For more information on the precedential value of an opinion with negative subsequent history, see our
note.
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arguing that a reasonable juror could not conclude that the proffered
evidence is what the proponent claims it to be[;]” however, “this
argument must be made on the basis of the proponent’s proffer; the
opponent may not present evidence in denial of the genuineness or
relevance of the evidence at the authentication stage.” Id. at 155.

“[TThe second question—the weight or reliability (if any) given to the
evidence—is reserved solely to the fact-finder[.]” Mitchell, 321 Mich
App at 156. “When a bona fide dispute regarding the genuineness of
evidence is presented, that issue is for the jury, not the trial court.” Id.
at 156. “Accordingly, the parties may submit evidence and argument,
pro and con, to the jury regarding whether the authenticated evidence
is, in fact, genuine and reliable.” Id. at 156.

MRE 901(b)(1)-(10) provide a nonexhaustive list of examples of
evidence that satisfies the authentication or identification
requirement of MRE 901(a).

. Relevance

A brief discussion of relevant evidence is contained in this subsection.
For a detailed discussion, see the Michigan Judicial Institute’s Evidence
Benchbook, Chapter 2.

“Evidence is relevant if:

(a) it has any tendency to make a fact more or less
probable than it would be without the evidence; and

(b) the fact is of consequence in determining the action.”
MRE 401.

In general, “[r]elevant evidence is admissible,” and “[i]rrelevant
evidence is not admissible.” MRE 402. However, exceptions to the
admissibility of relevant evidence may exist in the federal and state
constitutions, the Michigan Rules of Evidence, and the Michigan
Court Rules. See MRE 402. For example, MRE 403 sets out an
exception to this general rule of admissibility:

“The court may exclude relevant evidence if its
probative value is substantially outweighed by a danger
of one or more of the following: unfair prejudice,
confusing the issues, misleading the jury, undue delay,
wasting time, or needlessly presenting cumulative
evidence.”

As with all evidence, the trial court has discretion to admit or exclude
photographs. People v Mills, 450 Mich 61, 76 (1995).
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“Photographs are not excludable simply because a
witness can orally testify about the information
contained in the photographs. Photographs may also be
used to corroborate a witness’[s] testimony.
Gruesomeness alone need not cause exclusion. The
proper inquiry is always whether the probative value of
the photographs is substantially outweighed by unfair
prejudice.” Mills, 450 Mich at 76 (internal citations
omitted).

In Mills, the victim was intentionally set on fire by the defendants,
and the prosecution sought to introduce color slides depicting the
extent of the victim’s injuries. Mills, 450 Mich at 63, 66. The Michigan
Supreme Court found that the photographs were relevant under MRE
401 because they “affect[ed] two material facts: (1) elements of the
crime, and (2) the credibility of witnesses.” Mills, 450 Mich at 69.
Additionally, the probative value of the slides was not substantially
outweighed by unfair prejudice because, despite their graphic nature,
they were an “accurate factual representation[] of the [victim’s]
injuries” and they “did not present an enhanced or altered
representation of the injuries.” 1d. at 77-78.

The trial court did not abuse its discretion by admitting photographs
of the victim lying in a hospital bed with a severely bruised face and
wearing a neck brace during the defendant’s trial for aggravated
domestic assault and assault with intent to do great bodily harm less
than murder. People v Davis (Joel), 320 Mich App 484, 487-489 (72017),
vacated in part on other grounds 503 Mich 984 (2019).%’ The
photographs were “highly relevant and probative to establish an
essential element of aggravated domestic assault,” and “were not so
prejudicial as to warrant exclusion under MRE 403” because “the
nature and placement of [the victim’s] bruises and lacerations
corroborated her testimony about the assault and depicted the
seriousness of her injuries.” Davis (Joel), 320 Mich App at 488-489.
Further, “[e]ven if the neck brace was ‘precautionary’ only, as argued
by defendant, this precaution was required by defendant’s actions,”
and “was part and parcel of the medical treatment [the victim]
received for injuries sustained after defendant repeatedly punched
her in the face.” Id. at 489.

27 For more information on the precedential value of an opinion with negative subsequent history, see our
note.
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Character Evidence

A. Evidence of Other Crimes, Wrongs, or Acts

A brief discussion on evidence of other crimes, wrongs, or acts, is
contained in this subsection. For a detailed discussion, see the
Michigan Judicial Institute’s Evidence Benchbook, Chapter 2.

1.

Admissibility of Other Acts Evidence Under MRE
404(b)

MRE 404(b) governs evidence of other crimes, wrongs, or acts:

“(1) Prohibited Uses. Evidence of any other crime,
wrong, or act is not admissible to prove a person’s
character in order to show that on a particular
occasion the person acted in accordance with the
character.

(2) Permitted Uses. If it is material, the evidence
may be admissible for another purpose, such as
proving motive, opportunity, intent, preparation,
scheme, plan, or system in doing an act,
knowledge, identity, absence of mistake, or lack of
accident.”

MRE 404 has “no temporal limitation” and does not permit
evidence to “show defendant’s propensity or character”;
however, “MRE 404(b) sets forth a nonexhaustive list of several
grounds, other than propensity, for which evidence of other acts
may serve as proof “‘when the same is material.”” People v Rosa,
322 Mich App 726, 735-736 (2018) (concluding that “the
testimony of defendant’s prior wife was not admissible under
MRE 404(b) because the purpose of the evidence was to show
that in this case, defendant acted in conformity with the
character shown in the prior acts, i.e. that defendant was
threatening, abusive, and violent”; while her testimony
“demonstrated that defendant was a dangerous man and an
incorrigible spouse abuser,...it did not offer probative
evidence on a material issue,” where it did not demonstrate a
particular pattern or scheme that would serve to identify the
defendant and “[t]estimony about defendant’s abusive treatment
of his first wife many years ago” did not provide information
“about whether defendant had an intent to kill when he
strangled [the victim]”).
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“MRE 404(b) applies to the admissibility of evidence of other
acts of any person, such as a defendant, a plaintiff, or a witness.”
People v Rockwell, 188 Mich App 405, 409-410 (1991).

“MRE 404(b) only applies to evidence of crimes, wrongs, or acts
‘other’ than the ‘conduct at issue in the case’ that risks an
impermissible character-to-conduct inference. Correspondingly,
acts comprised by or directly evidencing the ‘conduct at issue’
are not subject to scrutiny under MRE 404(b).” People v Jackson
(Timothy), 498 Mich 246, 265 (2015) (holding that “[e]vidence that
the defendant[, who was charged with CSC-I involving a child
who was a member of the church where the defendant served as
a pastor,] previously engaged in sexual relationships with other
parishioners, above or below the age of consent, [fell] well
within this scope of coverage[]” and required the prosecution to
provide notice under MRE 404(b)).

“[TThere is no ‘res gestae exception’ to MRE 404(b), nor does the
definition of ‘res gestae” set forth in [People v] Delgado[, 404 Mich
76 (1978),] and [People v] Sholl[, 453 Mich 730 (1996),] delineate
the limits of that rule’s applicability.” Jackson (Timothy), 498 Mich
at 268 n 9, 274, overruling any conflicting Court of Appeals
caselaw “[t]o the extent that such caselaw holds that there is a
‘res gestae exception” to MRE 404(b)[.]” (Citations omitted).

Note: Other acts that are “so intertwined with the
charged offense that they directly prove the
charged offense, or their presentation is necessary
to comprehend the context of the charged offense”
may be admissible without regard to MRE 404(b).
People v Spaulding, 332 Mich App 648, 650 (2020).
“Such evidence is also admissible to fill what
would otherwise be ‘a chronological and
conceptual void regarding the events’ to the finder
of fact” I1d. (defendant was convicted of
aggravated stalking, and while the evidence of his
prior communications with the victim did not
expressly convey any threats and did not appear to
support the victim’s claim that she felt “terrorized,
frightened, intimidated, threatened, harassed, or
molested,” see M Crim JI 17.25, “[i]t was
impossible to comprehend the significance of those
communications without an understanding of the
history of the relationship between [the victim]
and defendant”; their admission was “critical to
understand[ing] why a reasonable person would
have felt (and [the victim] did feel) scared by
defendant’s conduct”), quoting People v Starr, 457
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Mich 490, 500-502 (1998) (quotation marks
omitted).

a. Notice Requirements

MRE 404(b)(3) requires the prosecution to

“(A) provide notice of any such evidence that
the prosecutor intends to offer at trial, so that
the defendant has a fair opportunity to meet
it;

(B) articulate in the notice the permitted
purpose for which the prosecutor intends to
offer the evidence and the reasoning that
supports the purpose; and

(C) do so in writing at least 14 days before
trial, unless the court, for good cause, excuses
pretrial notice, in which case the notice may
be submitted in any form.”

The purpose of the notice requirements set out in MRE
404(b)(3)* is to:

o force the prosecutor to identify and seek
admission of only relevant evidence;

eensure that the defendant has an
opportunity to object to and defend against
evidence offered under MRE 404(b); and

e facilitate ~a  thoughtful ruling on
admissibility by the trial court based on an
adequate record. People v Hawkins, 245 Mich
App 439, 454-455 (2001).

b. Procedure for Admissibility of Evidence

The admissibility of other acts evidence under MRE
404(b), except for modus operandi evidence used to prove
identity,?” is generally governed by the test established in
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ZBNotice requirements appearing in MRE 404(b)(3) previously appeared in MRE 404(b)(2), See ADM File
No. 2021-10, effective January 1, 2024.

29 The admissibility of other acts evidence under MRE 404(b) is not always governed by the VanderVliet
test. When the proponent is seeking admission of other acts evidence based on a modus operandi theory
to establish identity, the trial court should employ the test enunciated in People v Golochowicz, 413 Mich
298, 309 (1982). See VanderVliet, 444 Mich at 66, and People v Ortiz, 249 Mich App 297, 303 (2001).
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People v VanderVliet, 444 Mich 52 (1993), which is as
follows:

* The evidence must be offered for a purpose other
than to show the propensity to commit a crime or
other bad act.

e The evidence must be relevant under MRE 402 to
an issue or fact of consequence at trial.

* The trial court should determine under MRE 403
whether the danger of undue prejudice
substantially outweighs the probative value of the
evidence, in view of the availability of other means
of proof and other appropriate facts.

* Upon request, the trial court may provide a
limiting instruction® under MRE 105, cautioning
the jury to use the evidence for its proper purpose
and not to infer a bad or criminal character that
caused the respondent to commit the charged
offense. VanderVliet, 444 Mich at 74-75.

Note: MRE 404(b) codifies the requirements
set out in VanderVliet, 444 Mich 52 (1993).

The VanderVliet case underscores the following principles
of MRE 404(b) as a rule of inclusion, not exclusion:

* There is no presumption that other acts evidence
should be excluded.

* The rule’s list of “other purposes” for which
evidence may be admitted is not exclusive.
Evidence may be presented to show any fact
relevant under MRE 402, except a respondent’s
propensity to commit criminal or other bad acts.

* A respondent’s general denial of the charges does
not automatically prevent the prosecutor from
introducing other acts evidence at trial.

e MRE 404(b) imposes no heightened standard for
determining logical relevance or for weighing the

prejudicial effect versus the probative value of the
evidence. VanderVliet, 444 Mich at 65.3!

30 see, e.g., M Crim JI 4.11.

31 The continued viability of VanderVliet’s analytical framework, and its characterization of MRE 404(b) as a
rule of inclusion rather than exclusion, was affirmed in Sabin (After Remand), 463 Mich at 55-59. See also
People v Katt (Katt I), 248 Mich App 282, 303-304 (2001).
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Accordingly, “MRE 404(b) ... permits the admission of any
logically relevant evidence, ‘even if it also reflects on a
defendant’s character,” so long as the evidence is not ‘relevant
solely to the defendant’s character or criminal propensity.” People
v Spaulding, 332 Mich App 638, 649 (2020), quoting People v
Mardlin, 487 Mich 609, 615-616 (2010).

In cases where other acts evidence is admissible for one purpose
but not others, the trial court should, on request, give a limiting
instruction pursuant to MRE 105. See People v Sabin (After
Remand), 463 Mich 43, 56 (2000); People v Basinger, 203 Mich App
603, 606 (1994) (absence of opportunity to request a limiting
instruction was grounds for reversal because it denied the
defendant a fair trial); People v DerMartzex, 390 Mich 410, 417
(1973) (failure to give properly requested instruction may be
reversible error). However, the trial court has no duty, without a
party’s request, to give a limiting instruction sua sponte “even
though such an instruction should [be] given.” People v Chism,
390 Mich 104, 119-121 (1973).

. Admissibility of Other Acts Evidence Under MCL

768.27

MCL 768.27 provides for the admission of other acts evidence.
MCL 768.27 states:

“In any criminal case where the defendant’s
motive, intent, the absence of, mistake or accident
on his part, or the defendant’s scheme, plan or
system in doing an act, is material, any like acts or
other acts of the defendant which may tend to
show his motive, intent, the absence of, mistake or
accident on his part, or the defendant’s scheme,
plan or system in doing the act, in question, may
be proved, whether they are contemporaneous
with or prior or subsequent thereto;
notwithstanding that such proof may show or tend
to show the commission of another or prior or
subsequent crime by the defendant.”

“[Wlhile MRE 404(b) and MCL 768.27 certainly overlap, they are
not interchangeable.” People v Jackson (Timothy), 498 Mich 246,
269 (2015). MCL 768.27 authorizes the admission of other-acts
evidence for the same purposes listed in MRE 404(b)(2) when
one or more of the matters “is material.” MCL 768.27. “Unlike
MCL 768.27, however, MRE 404(b)’s list of such purposes is
expressly nonexhaustive, and thus plainly contemplates the
admission of evidence that may fall outside the statute’s
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articulated scope.” Jackson (Timothy), 498 Mich at 269.
Accordingly, “MCL 768.27 does not purport to define the limits
of admissibility for evidence of uncharged conduct.” Jackson
(Timothy), 498 Mich at 269.

3. Admissibility of Other Acts Evidence Under MCL
768.27a

MCL 768.27a governs the admissibility of evidence of sexual
offenses against minors. MCL 768.27a states in part:

“(1) Notwithstanding [MCL 768.27%?], in a criminal
case in which the defendant is accused of
committing a listed offensel®® against a minor,
evidence that the defendant committed another
listed offense against a minor is admissible and
may be considered for its bearing on any matter to
which it is relevant.”

“MCL 768.27a is a substantive rule of evidence because it does
not principally regulate the operation or administration of the
courts,” and “does not violate the principles of separation of
powers.” People v Pattison, 276 Mich App 613, 619-620 (2007).
Further, “MCL 768.27a does not violate the Ex Post Facto Clause
because the altered standard for admission of evidence does
“not lower the quantum of proof or value of the evidence needed
to convict a defendant.” Pattison, 276 Mich App at 619.

a. Notice Requirements

MCL 768.27a(1) requires the prosecuting attorney to
disclose evidence admissible under that statute to the
defendant “at least 15 days before the scheduled date of
trial or at a later time as allowed by the court for good
cause shown, including the statements of witnesses or a
summary of the substance of any testimony that is
expected to be offered.”

“The statutory language of MCL 768.27a does not
expressly require formal written notice....” People v
Wisniewski, _ MichApp___, _ n7(2025) (cleaned up).
“[Bly presenting [the] witness at the preliminary
examination, . . .the prosecution complied with its
statutory obligation to provide a summary of the
substance of [the witness’s] testimony that it expected to

32 see Section 4.5(B)(2) for a discussion of MCL 768.27.
33 | jsted offenses are contained in MCL 28.722. See MCL 768.27a(2)(a).
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offer at trial.” Id. at ___ (holding that the other-acts
testimony was properly admitted under MCL 768.27a and
MRE 403 in defendant’s trial on multiple counts of
criminal sexual conduct against minors).

Procedure for Determining Admissibility of
Evidence

MCL 768.27a permits the admission of evidence that MRE
404(b) precludes. . .. [Specifically], the language in MCL
768.27a allowing admission of another listed offensel34l
‘for its bearing on any matter to which it is relevant’
permits the use of evidence to show a defendant’s
character and propensity to commit the charged crime,
precisely that which MRE 404(b) precludes.” People v
Watkins (Watkins I1), 491 Mich 450, 470 (2012). “MCL
768.27a irreconcilably conflicts with MRE 404(b)
and . .. the statute prevails over the court rule.” Watkins
Il, 491 Mich at 496. Because MCL 768.27a ““does not
principally regulate the operation or administration of the
courts,” it is a substantive rule of evidence and prevails
over MRE 404(b). People v Watkins (Watkins 1), 277 Mich
App 358, 363-364 (2007), aff'd 491 Mich 450 (2012),
quoting People v Pattison, 276 Mich App 613, 619 (2007).
“MCL 768.27a does not run afoul of [separation-of-
powers principles], and in cases in which the statute
applies, it supersedes MRE 404(b).” Watkins 11, 491 Mich
at 476-477.

“[Wlhile MCL 768.27a prevails over MRE 404(b) as to
evidence that falls within the statute’s scope, the statute
does not mandate the admission of all such evidence, but
rather ‘the Legislature necessarily contemplated that
evidence admissible under the statute need not be
considered in all cases and that whether and which
evidence would be considered would be a matter of
judicial discretion, as guided by the [non-MRE 404(b)]
rules of evidence,” including MRE 403 and the ‘other
ordinary rules of evidence, such as those pertaining to
hearsay and privilege[.]”” People v Uribe, 499 Mich 921, 922
(2016), quoting Watkins 1l, 491 Mich at 484-485. While
evidence admissible under MCL 768.27a remains subject
to MRE 403, “courts must weigh the propensity inference
in favor of the evidence’s probative value rather than its
prejudicial effect.” Watkins 11, 491 Mich at 496.
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34| isted offenses are contained in MCL 28.722. See MCL 768.27a(2)(a).
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When deciding whether MRE 403 requires exclusion of
other-acts evidence admissible under MCL 768.27a, a
court’s considerations may include:

“(1) the dissimilarity between the other acts
and the charged crime, (2) the temporal
proximity of the other acts to the charged
crime, (3) the infrequency of the other acts, (4)
the presence of intervening acts, (5) the lack of
reliability of the evidence supporting the
occurrence of the other acts, and (6) the lack
of mneed for evidence beyond the
complainant’s and  the defendant’s
testimony.” Watkins I, 491 Mich at 487-488.
See also Uribe, 499 Mich at 922 (noting “there
are ‘several considerations’ that may properly
inform a court’s decision to exclude [MCL
768.27a] evidence under MRE 403, including
but not limited to ‘the dissimilarity between
the other acts and the charged crime” and ‘the
lack of reliability of the evidence supporting
the occurrence of the other acts[]”), citing
Watkins 11, 491 Mich at 487-488.

A court may also “consider whether charges were filed or
a conviction rendered when weighing the evidence under
MRE 403.” Watkins 1l, 491 Mich at 489. Under certain
circumstances even evidence of an offense for which a
defendant was acquitted may be admissible. People v
Hoskins, 342 Mich App 194, 208 (2022). There is “no
categorical rule of exclusion or admission” of evidence
related to a charged offense for which a defendant was
acquitted. Id. at 212. Admission under MCL 768.27a of
any evidence related to a defendant’s prior conduct is
subject to analysis under MRE 403. Hoskins, 342 Mich App
at 203.

The admission of other-acts evidence under any
circumstance carries with it “the danger that a jury will
convict the defendant solely because it believes he
committed other criminal conduct, a possibility that is
particularly egregious when the defendant has been
acquitted of these other acts.” Hoskins, 342 Mich App at
214. In Hoskins, the Court concluded that although
“evidence of [the defendant’s] acquitted conduct ha[d]
some probative value—particularly to demonstrate [the
defendant’s] propensity to commit the charged offenses—
the danger of unfair prejudice from admitting this
acquitted conduct is extremely high.” Id. at 215.
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Specifically, the Hoskins Court stated that admission of the
defendant’s acquitted conduct was unfairly prejudicial
because:

(I) an acquitted individual is presumed
innocent of the acquitted charge and may not
be tried again for the acquitted offense or be
subject to increased punishment because of
the acquitted offense; however, “[a] jury
considering other-acts evidence of acquitted
conduct will make its own independent
determination of whether the defendant
committed the acquitted acts, despite a
previous jury’s unanimous verdict finding
that defendant not guilty,” Hoskins, 342 Mich
App at 213;

(2) requiring a defendant to defend against
allegations already resulting in a defendant’s
acquittal “risks prejudicing [a defendant’s]
ability to present a full and adequate defense
against the charges that he currently faces,”
id. at 214; and

(3) whenever any other-acts evidence is
admitted against a defendant, there is “the
danger that a jury will convict the defendant
solely because it believes he committed other
criminal conduct, a possibility that is
particularly egregious when the defendant
has been acquitted of these other acts,” id. at
214.

“The list of ‘considerations” in Watkins provides a tool to
facilitate, not a standard to supplant, [the] proper MRE
403 analysis, and it remains the court’s ‘responsibility” to
carry out such an analysis in determining whether to
exclude MCL 768.27a evidence under that rule.” Uribe,
499 Mich at 922 (citation omitted). The trial court abused
its discretion by excluding MCL 768.27a evidence where
it failed to conduct an MRE 403 analysis and instead
focused only on the considerations listed in Watkins II.
Uribe, 499 Mich at 922. “In ruling the proposed testimony
inadmissible under MRE 403, the trial court, citing the
illustrative list of ‘considerations” in Watkins, expressed
concern regarding apparent inconsistencies between the
proposed testimony and prior statements made by the
witness, and certain dissimilarities between the other act
and the charged offenses[, but]...failed to
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explain[]...how or why these concerns were
sufficient...to render the ‘probative value [of the
proposed testimony] . . . substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay,
waste of time, or needless presentation of cumulative
evidence,” as required for exclusion under MRE 403.”
Uribe, 499 Mich at 922 (citation omitted).

See People v Hoskins, 342 Mich App 194 (2022). In Hoskins,
the Court noted that even though the temporal proximity
of the defendant’s previous conviction and the charged
offenses in his present trial weighed in favor of excluding
evidence of the previous conviction—20 years had passed
between the two—application of the other Watkins factors
supported the admission of the evidence under MCL
768.27a. Hoskins, 342 Mich App at 205, 206.

However, a trial court can alleviate any danger of unfair
prejudice when the court delivers the following
instruction to the jury: “You must not convict the defendant
here solely because you think he is guilty of other bad conduct.”
People v Wisniewski, __ Mich App __ , __ (2025)
(quotation marks omitted).

4. Admissibility of Other Acts Evidence Under MCL
768.27b

In a criminal action against a defendant for an offense involving
domestic violence or sexual assault, evidence that a defendant
committed other acts of domestic violence or sexual assault is
admissible “for any purpose for which [the evidence] is relevant,
if [the evidence] is not otherwise excluded under [MRE
403],”and, unless any condition stated in the statute applies, the
act of domestic violence or sexual assault occurred not “more
than 10 years before the charged offense[.]” MCL 768.27b(1),
(4)(a)-(d).® See, e.g., People v Berklund, ___ Mich App __, _
(2024) (“MCL 768.27b(1) plainly states that, when a defendant is
accused of an offense involving domestic violence, evidence of
the defendant’s commission of other acts of domestic violence or
sexual assault is admissible provided that it is relevant and not
excluded by MCL 768.27b(4) or MRE 403.”). The statutory
provisions of MCL 768.27b “do[] not limit or preclude the
admission or consideration of evidence under any other statute,
including, but not limited to, under [MCL 768.27a], rule of

35 Applicable to trials and evidentiary hearings started or in progress on or after May 1, 2006. MCL
768.27b(7).
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evidence, or case law.” MCL 768.27b(3). “Thus, under MCL
768.27b, evidence of other acts of domestic violence is
admissible, even to show propensity.” People v Skippergosh, ___
Mich App __, __ (2024) (cleaned up).

MCL 768.27b “in certain instances expands the admissibility of
domestic-violence other-acts evidence beyond the scope
permitted by MRE 404(b)(1)[.]’*®}” People v Mack, 493 Mich 1, 2
(2012). The Michigan Supreme Court found that MCL 768.27b’s
expansion of “admissibility of [domestic-violence other-acts]
evidence beyond the scope of MRE 404(b)(1)”% did not “infringe
on [its] authority to establish rules of “practice and procedure’
under Const 1963, art 6, § 5”38 Mack, 493 Mich at 3.

MCL 768.27b contains a temporal requirement: “Evidence of an
act occurring more than 10 years before the charged offense is
inadmissible under this section unless the court determines that
1 or more of the following apply:

(a) The act was a sexual assault that was reported
to law enforcement within 5 years of the date of the
sexual assault.l3]

(b) The act was a sexual assault and a sexual
assault evidence kit was collected.[*0]

(c) The act was a sexual assault and the testing of
evidence connected to the assault resulted in a
DNA identification profile that is associated with
the defendant.

(d) Admitting the evidence is in the interest of
justice.” MCL 768.27b(4).
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36The other acts permitted previously appeared in MRE 404(b)(1); those other acts now appear in MRE
404(b)(2). See ADM File No. 2021-10, effective January 1, 2024.

379,

38 |n Mack, 493 Mich at 3, the Michigan Supreme Court “conclude[d] that MCL 768.27b d[id] not infringe
on [its] authority to establish rules of ‘practice and procedure’ under Const 1963, art 6, § 5” “[flor the
reasons articulated in [People v] Watkins (Watkins I1), 491 Mich 450 (2012).]” In id. at 472-481, the Court
concluded that, because MCL 768.27a “reflects a substantive legislative determination that juries should
be privy to a defendant’s behavioral history in cases charging the defendant with sexual misconduct
against a minor[,]” rather than a “policy consideration[] limited to ‘the orderly dispatch of judicial
business[,]’”” the statute “does not run afoul of separation-of-powers principles], and in cases in which the
statute applies, it supersedes MRE 404(b).”

395ee, e.g., Berklund, __ Mich App at___ n 2: “Here, defendant committed the sexual assault more than
10 years before the instant offense, but evidence of the prior sexual assault was not precluded by MCL
768.27b(4) because the sexual assault ‘was reported to law enforcement within 5 years of the date of the
sexual assault,” MCL 768.27b(4)(a), and ‘a sexual assault evidence kit was collected,” MCL 768.27b(4)(b).”

401q.
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Although MCL 768.27b “does not define ‘interest of justice,”
“the exception should be narrowly construed.” People v Rosa, 322
Mich App 726, 733, 734 (2018). Rather, “evidence of prior acts
that occurred more than 10 years before the charged offense is
admissible under [the interest of justice exception in] MCL
768.27b only if that evidence is uniquely probative or if the jury
is likely to be misled without admission of the evidence.”#! Rosa,
322 Mich App at 734 (concluding that testimony about abuse
that occurred at least 16 years before the charged crimes was not
uniquely probative or needed to assure that the jury was not
misled because it was “consistent with and cumulative to [the
victim’s] testimony regarding defendant’s character and
propensity for violence”).

a. Notice Requirement

MCL 768.27b(2) requires the prosecuting attorney to
disclose an intent to offer evidence under this statute,
“including the statements of witnesses or a summary of
the substance of any testimony that is expected to be
offered, to the defendant not less than 15 days before the
scheduled date of trial or at a later time as allowed by the
court for good cause shown.”

b. Case Law

The following appellate cases address the admissibility of
other acts evidence under MCL 768.27b.

e People v Berklund, ___ Mich App ___ (2024):

“[IIn a criminal action in which the defendant is accused
of an offense involving domestic violence, evidence of the
defendant’s commission of other acts of sexual assault is
admissible under MCL 768.27b(1) so long as the evidence
is not excluded by MCL 768.27b(4) or MRE 403, and is
relevant.” Berklund, __ Mich App at ___, citing MCL
768.27b(1). On interlocutory appeal by leave granted,
defendant unsuccessfully “challenge[d] the trial court’s
decision under MCL 768.27b(1) to allow the prosecution
to introduce evidence that defendant previously
committed sexual assault.” Berklund, ___ Mich Appat___.
Defendant, who faced a charge of assault with intent to

41 Note that effective March 17, 2019, MCL 768.27b was amended to expand the admission of prior acts
occurring more than 10 years before the charged offense to include certain sexual assaults (in addition to
still allowing admission of prior acts “in the interest of justice”). See 2018 PA 372. Rosa was decided before
this statutory amendment.
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commit great bodily harm less than murder or by
strangulation (MCL 750.84(1)(a) or (b)) against a person
who used to live with defendant and his wife, argued that
the evidence of his prior sexual assault was only
admissible under MCL 768.27b(1) if he were on trial for
another sexual assault, not when he was on trial for domestic
violence. Berklund, ___ Mich App at ___. The Court
disagreed, stating that “the manner in which the
Legislature chose to construct MCL 768.27b makes plain
that it intended for evidence that a defendant previously
committed an offense involving sexual assault to be
admissible in a current prosecution in which the
defendant is accused of an offense involving domestic
violence, and vice versa.” Id. at ___.

People v Propp (Propp Il1), 508 Mich 374 (2021),
reversing in part and vacating in part People v
Propp (Propp 1), 330 Mich App 151 (2019):

In Propp I, the defendant argued that specific evidence
should not be admitted against him because it was
inadmissible hearsay.” Propp |, 330 Mich App at 156,
171.“[R]ules of evidence not specifically mentioned in
MCL 768.27b may nonetheless be considered when
determining whether evidence is admissible.” Propp I,
508 Mich at 385. “MCL 768.27b(3) states: “This section does
not limit or preclude the admission or consideration of evidence
under any other statute, rule of evidence, or case law.” Propp
I1, 508 Mich at 385 (emphasis added). “Although this
provision appears to be primarily directed to allow the
admission of evidence under other sources of law, the
plain language of [MCL 768.27b] allows for the
consideration of evidence under any other rule of
evidence.” Propp Il, 508 Mich at 385. Consequently, the
Supreme Court concluded that the Court of Appeals had
erred in concluding that the Legislature intended for
evidence to be “admissible under MCL 768.27b regardless
of whether it might be otherwise inadmissible under the
hearsay rules of evidence.” Propp Il, 508 Mich at 380. See
Propp I, 330 Mich at 180-181. The Supreme Court reversed
Part IV of the opinion in Propp | and remanded the case to
the Court of Appeals to consider whether the evidence at
issue was admissible when it was examined under other
applicable rules of evidence. Propp II, 508 Mich at 386. The
Supreme Court specifically noted that “MCL 768.27b does
not limit or preclude the consideration of MRE 802, which
states that hearsay is generally not admissible.” Propp I,
508 Mich at 386.
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e People v Propp (On Remand) (Propp I11), 340 Mich
App 652 (2022):

On remand, the Court determined that the evidence the
defendant claimed was inadmissible as hearsay was in
fact either admissible under other applicable rules of
evidence or did not constitute hearsay and so was
properly admitted against the defendant at trial. Propp IlI,
340 Mich App at 666-668.

= People v Rosa, 322 Mich App 726 (2018):

“[E]vidence of prior acts that occurred more than 10 years
before the charged offense is admissible under [the
interest of justice exception in] MCL 768.27b only if that
evidence is uniquely probative or if the jury is likely to be
misled without admission of the evidence.”*? Rosa, 322
Mich App at 734. In Rosa, “[the victim’s] testimony laid
out a detailed and compelling picture of defendant as an
abusive and violent husband.” Similarly, the defendant’s
tirst wife “described repeated verbal abuse, multiple
beatings, and a rape.” Id. at 734. These prior bad acts
“were neither uniquely probative nor were they needed
to ensure that the jury was not misled; instead, they were
consistent with and cumulative to [the victim’s] testimony
regarding defendant’s character and propensity.” Id.

* People v Daniels, 311 Mich App 257 (2015):

“MCL 768.27b require[s] the trial court to admit [evidence
that the defendant committed other acts of domestic
violence when]: (1) it is relevant, (2) it describes acts of
‘domestic violence” under [MCL 768.27b(6)(a)*?], and (3)
its probative value is not outweighed by the risk of unfair
prejudice under MRE 403.” Daniels, 311 Mich App at 274-
275 (in the defendant’s trial for molesting and abusing
two of his children, the trial court properly “admitted the
testimony of [the defendant’s other children] regarding
the physical violence [the] defendant committed against
them[]” where “[e]ach of the acts of physical violence to
which the [children] testified [were] relevant, because
they [made] ‘a material fact at issue’—i.e. whether [the]
defendant physically abused [the named victims in the

42 Note that effective March 17, 2019, MCL 768.27b was amended to expand the admission of prior acts
occurring more than 10 years before the charged offense to include certain sexual assaults (in addition to
still allowing admission of prior acts “in the interest of justice”). See 2018 PA 372. Rosa was decided before
this statutory amendment.

43 Formerly MCL 768.27b(5)(a). See 2018 PA 372, effective March 17, 2019.
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case] —'more probable or less probable than [the material
fact] would be” without the testimony[, tlhe testimony
also involve[d] acts of ‘domestic violence’” under MCL
768.27b, because the children described instances in
which [the] defendant either ‘cause[d] or attempt[ed] to
cause physical or mental harm to a family or household
member’ through actual physical abuse[, and] . . . [t]he
testimony [was] highly probative, because it
demonstrate[d the] defendant’s violent and aggressive
tendencies, as well as his repeated history of committing
physical abuse of all his children—not just [the named
victims in the case]”). (Internal citations omitted).

People v Meissner, 294 Mich App 438 (2011):

“Prior acts of domestic violence can be admissible under
MCL 768.27b regardless of whether the acts were
identical to the charged offense.” Meissner, 294 Mich App
at 452 (“trial court was within its discretion in finding the
prior acts admissible[ where] [a]ny potential unfair
prejudice to [the] defendant was substantially
outweighed by the evidence’s probative value[, and] [t]he
prior acts of domestic violence illustrated the nature of
[the] defendant’s relationship with [the victim] and
provided information to assist the jury in assessing [the
victim’s] credibility[]”).

People v Cameron, 291 Mich App 599 (2011):

“[P]rior-bad-acts evidence [under MCL 768.27b may] be
introduced at trial as long as the evidence satisfies the
‘more probative than prejudicial’ balancing test of MRE
403[.]” Cameron, 291 Mich App at 610. A court must
“make two distinct inquiries under the MRE 403
balancing test[:]

First, th[e] [c]Jourt must decide whether
introduction of [the individual’s] prior-bad-
acts evidence . . . [is] unfairly prejudicial.

[Second], th[e] [c]ourt must apply the [MRE
403] Dbalancing test and ‘weigh the
probativeness or relevance of the evidence’
against the unfair prejudice.” Cameron, 291
Mich App at 611.

In Cameron, 291 Mich App at 605, the trial court admitted
evidence of the defendant’s prior abusive conduct
towards the victim and another ex-girlfriend. Under the
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first inquiry, the Court of Appeals found that the
admitted evidence “did not stir such passion as to divert
the jury from rational consideration of [the defendant’s]
guilt or innocence of the charged offenses[,]” and that
“the trial court minimized the prejudicial effect of the
bad-acts evidence by instructing the jury that the issue in
the case was whether [the defendant] committed the
charged offense.” Id. at 611-612. Under the second
inquiry, the Court found that the evidence was relevant
(1) to establish the victim’s credibility, (2) to show that the
defendant acted violently toward the victim and that his
actions were not accidental, and (3) to show the
defendant’s propensity to commit acts of violence against
women who were, or had been romantically involved
with him. Id. at 612. The Court concluded that “[the
defendant’s] prior bad acts were relevant to the
prosecutor’s domestic violence charge under MCL
768.27b[,]” and that “[a]ny prejudicial effect of admitting
the bad-acts evidence did not substantially outweigh the
probative value of the evidence[.]” Cameron, 291 Mich
App at 612. Accordingly, “the trial court did not abuse its
discretion when it allowed [the defendant’s] prior-bad-
acts evidence to be introduced under MCL 768.27b.”
Cameron, 291 Mich App at 612.

People v Railer, 288 Mich App 213 (2010):

Where the proposed testimony of a defendant’s previous
acts of domestic violence is highly relevant to the
defendant’s tendency to commit the crime at issue, it may
be admissible under MCL 768.27b. See Railer, 288 Mich
App at 220-221. In id. at 220, the prosecution was
permitted to call the defendant’s former girlfriends to
testify about the defendant’s threats and physical abuse
during their respective relationships with him. The Court
concluded that their testimony described “behavior [that]
clearly meets the definition of ‘domestic violence” under
[MCL 768.27b], [behavior that] occurred within ten years
of the charged offense as required by [MCL 768.27b(4)],
and [behavior that] would be highly relevant to
defendant’s tendency to assault [the victim] as charged.”
Railer, 288 Mich App at 220.

People v Pattison, 276 Mich App 613, 615-616 (2007):

Where proposed evidence is admissible under MCL
768.27Db, it is unnecessary to determine whether it is also
admissible under MRE 404(b). See Pattison, 276 Mich App
at 616. In id. at 615, the defendant was charged with four
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counts of CSC-I for the alleged sexual abuse of his minor
daughter that occurred repeatedly over two years while
she lived with him. The Court of Appeals concluded that
evidence of CSC-I against the defendant’s ex-fiancee was
admissible under MCL 768.27b because the evidence was
“probative of whether he used those same tactics to gain
sexual favors from his daughter.” Pattison, 276 Mich App
at 616. Having found the evidence admissible under MCL
768.27b, the Court did not review the evidence’s
admissibility under MRE 404(b). Pattison, 276 Mich App
at 616.

B. Rape-Shield Provisions

A brief discussion on Michigan’s rape-shield provisions are contained
in this subsection. For a detailed discussion, see the Michigan Judicial
Institute’s Sexual Assault Benchbook, Chapter 6.

Because sexual abuse is one tactic that may be employed to control
victims in violent domestic relationships, allegations of criminal
sexual conduct between intimate partners is not uncommon. In cases
involving sexual conduct crimes, MCL 750.520j(1) and MRE
404(a)(2)(C) generally prevent the defendant from introducing
evidence of the complainant’s past sexual conduct in a prosecution for
criminal sexual conduct, except in two narrow circumstances: (1)
when the evidence pertains to a complainant’s past sexual conduct
with the defendant; and (2) when the evidence pertains to a specific
instance of sexual activity showing the source or origin of semen,
pregnancy, or disease.

Note: Although a person may be charged with or
convicted of criminal sexual conduct against their legal
spouse, a person may not be charged with or convicted
“solely because [their] legal spouse is mentally
incapable.” MCL 750.5201.

Specifically, MCL 750.520j(1) provides:

“Evidence of specific instances of the victim’s sexual
conduct, opinion evidence of the victim’s sexual
conduct, and reputation evidence of the victim’s sexual
conduct shall not be admitted under [MCL 750.520b to
MCL 750.520g]*4! unless and only to the extent that the
judge finds that the following proposed evidence is
material to a fact at issue in the case and that its
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inflammatory or prejudicial nature does not outweigh
its probative value:

(a) Evidence of the victim’s past sexual conduct
with the actor.

(b) Evidence of specific instances of sexual activity
showing the source or origin of semen, pregnancy,
or disease.”

See also MRE 404(a)(2)(C), which permits the admission in criminal-
sexual-conduct cases of evidence of:

“(i) the alleged victim’s past sexual conduct with the
defendant, and

(ii) specific instances of sexual activity showing the
source or origin of semen, pregnancy, or disease.”

“[P]ast” sexual conduct refers to conduct that has occurred before the
evidence is offered at trial.” People v Adair, 452 Mich 473, 483 (1996). In
Adair, the defendant was charged with sexually assaulting his wife
and sought to introduce evidence of specific incidences when he and
his wife engaged in consensual sexual relations after the alleged
assault. Id. at 475. In deciding whether subsequent sexual relations are
sufficiently probative to be admitted, a court should consider (1) the
length of time between the alleged assault and the subsequent sexual
relations, and (2) whether the complainant and the defendant had a
personal relationship before the alleged assault. Id. at 486-487. In
explaining its reasoning, the Court stated:

“On a common-sense level, a trial court could find that
the closer in time to the alleged sexual assault that the
complainant engaged in subsequent consensual sexual
relations with her alleged assailant, the stronger the
argument would be that if indeed she had been sexually
assaulted, she would not have consented to sexual
relations with him in the immediate aftermath of sexual
assault. Accordingly, the evidence may be probative.
Conversely, the greater the time interval, the less
probative force the evidence may have, depending on
the circumstances.

Even so, time should not be the only factor. The trial
court should also carefully consider the circumstances
and nature of the relationship between the complainant
and the defendant. If the two did not have a personal
relationship before the alleged sexual assault, then any
consensual sexual relations after the alleged sexual
assault would likely be more probative than if the two
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had been living together in a long-term marital
relationship. Additionally, the trial court could find that
there may be other human emotions intertwined with
the relationship that may have interceded, leading to
consensual sexual relations in spite of an earlier sexual
assault. Depending on the circumstances, the trial court
may find that these other considerations have
intensified the inflammatory and prejudicial nature of
subsequent consensual sexual conduct evidence and
properly conclude that it should be precluded or
limited. Moreover, the Legislature, by the use of the
term ‘“unless and only to the extent that’ in the rape-
shield statute, expressly limited admission of such
evidence to what is necessary for the defense. Therefore,
the trial court appropriately should limit the scope of
sexual conduct evidence where constitutionally
possible.” Adair, 451 Mich at 486-487.

Notice Requirements

MCL 750.520j(2) requires the defendant to provide notice of his
or her intent to offer evidence of the complainant’s prior sexual
conduct:

“If the defendant proposes to offer evidence
described in subsection (1)(a) or (b), the defendant
within 10 days after the arraignment on the
information shall file a written motion and offer of
proof. The court may order an in camera hearing to
determine whether the proposed evidence is
admissible under subsection (1). If new
information is discovered during the course of the
trial that may make the evidence described in
subsection (1)(a) or (b) admissible, the judge may
order an in camera hearing to determine whether
the proposed evidence is admissible under
subsection (1).”

. Defendant’s Right to Confrontation

“When applying the rape-shield statute, trial courts must
balance the rights of the victim and the defendant in each case.”
People v Benton, 294 Mich App 191, 198 (2011). “In certain limited
situations, evidence that is not admissible under one of the
statutory exceptions [in MCL 750.520j(1)(a) or MCL
750.520j(1)(b)] may nevertheless be relevant and admissible to
preserve a criminal defendant’s Sixth Amendment right of
confrontation.” Benton, 294 Mich App at 197. If a trial court
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determines that evidence of a victim’s past sexual conduct is not
admissible under one of the statutory exceptions, it must
consider whether admission is required to preserve the
defendant’s constitutional right to confrontation; if the evidence
is not so required, the court “’should . . . favor exclusion” of [the]
evidence.” Id. at 197, quoting People v Hackett, 421 Mich 338, 339
(1984).

4.6 Privileges

A brief discussion on privileges that arise from marital relationships and
relationships with service providers is contained in this section. For
additional information on privileges in general, see the Michigan Judicial
Institute’s Evidence Benchbook, Chapter 1.

A. Privileges Arising From a Marital Relationship

The two privileges that arise from a marital relationship under MCL
600.2162 are:

¢ the spousal privilege; and

¢ the confidential communications privilege.

1. Spousal Privilege

MCL 600.2162(1)-(2) establishes spousal privileges that limit the
circumstances under which one spouse may “be examined as a
witness” for or against the other spouse in civil, administrative,
and criminal proceedings:

“(1) In a civil action or administrative proceeding,
a husband shall not be examined as a witness for
or against his wife without her consent or a wife
for or against her husband without his consent,
except as provided in [MCL 600.2162(3)].14°]

(2) In a criminal prosecution, a husband shall not
be examined as a witness for or against his wife
without his consent or a wife for or against her
husband without her consent, except as provided

in [MCL 600.2162(3)].”

45 MCL 600.2162(3) lists situations in which the spousal and confidential communication privileges do not
apply. See Section 4.6(A)(3) for more information on these exceptions.
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2. Confidential Communication Privilege

MCL 600.2162(4)-(7) establish confidential communication
privileges limiting the circumstances under which an individual
may “be examined” in civil, administrative, and criminal
proceedings as to communications that occurred between the
individual and his or her spouse during their marriage:

“(4) Except as otherwise provided in [MCL
600.2162(5)] and [MCL 600.2162(6)], a married
person or a person who has been married
previously shall not be examined in a civil action
or administrative proceeding as to any
communication made between that person and his
or her spouse or former spouse during the
marriage.

(5) A married person may be examined in a civil
action or administrative proceeding, with his or
her consent, as to any communication made
between that person and his or her spouse during
the marriage regarding a matter described in [MCL
600.2162(3)].

(6) A person who has been married previously
may be examined in a civil action or administrative
proceeding, with his or her consent, as to any
communication made between that person and his
or her former spouse during the marriage
regarding a matter described in [MCL 600.2162(3)].

(7) Except as otherwise provided in [MCL
600.2162(3)], a married person or a person who has
been married previously shall not be examined in a
criminal prosecution as to any communication
made between that person and his or her spouse or
former spouse during the marriage without the
consent of the person to be examined.”

3. Exceptions to Privileges Arising From Marital
Relationship

“The spousal privileges established in [MCL 600.2162(1)] and
[MCL 600.2162(2)] and the confidential communications
established in [MCL 600.2162(7)] do not apply in any of the
following:

(@) In a suit for divorce, separate maintenance, or
annulment.
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(b) In a prosecution for bigamy.

(c) In a prosecution for a crime committed against
a child of either or both or a crime committed
against an individual who is younger than 18 years
of age.

(d) In a cause of action that grows out of a personal
wrong or injury done by one to the other or that
grows out of the refusal or neglect to furnish the
spouse or children with suitable support.

(e) In a case of desertion or abandonment.

(f) In a case in which the husband or wife is a party
to the record in a suit, action, or proceeding if the
title to the separate property of the husband or
wife called or offered as a witness, or if the title to
property derived from, through, or under the
husband or wife called or offered as a witness, is
the subject matter in controversy or litigation in the
suit, action, or proceeding, in opposition to the
claim or interest of the other spouse, who is a party
to the record in the suit, action, or proceeding. In
all such cases, the husband or wife who makes the
claim of title, or under or from whom the title is
derived, shall be as competent to testify in relation
to the separate property and the title to the
separate property without the consent of the
husband or wife, who is a party to the record in the
suit, action, or proceeding, as though the marriage
relation did not exist.” MCL 600.2162(3).

The defendant’s wife could be compelled to testify against him
where the charged crime against a third party grew out of a
personal wrong or injury committed by the defendant against
his wife. People v Hill, 335 Mich App 1, 12-13 (2020) (defendant
made physical contact with his wife who feared for her safety,
causing her to ask the third party for help, and the defendant
shot the third party; although, “defendant was not charged with
an offense against [his wife],” his “purpose in allegedly shooting
[the third party] was to facilitate his assault against [his wife]”).
See also MCL 600.2162(2)-(3).

“[Tlhe legal right not to testify [established] in [MCL
600.2162(2)] . . . is specifically limited by [MCL 600.2162(3)],
which states that the spousal privilege established in subsection
(2) ‘does not apply” in certain cases [.]” People v Szabo, 303 Mich
App 737, 747 (2014). “When such an “exception” exists the effect,
then, is not that the ownership of the spousal privilege transfers
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from the one spouse to the other . . . ; rather, the effect is that no
spousal privilege exists at all[,]” and the victim-spouse may be
compelled to testify against his or her defendant-spouse. Id. at
748. Accordingly, a victim-spouse may be compelled to testify
against his or her defendant-spouse. Id. at 749. In Szabo, the
victim-wife “was not vested with a spousal privilege [under
MCL 600.2162(2)]” and could be compelled to testify where
“[the] defendant[-husband] was charged with felonious assault
and felony-firearm arising from criminal actions he allegedly
committed against [her]” because those actions gave rise to a
“cause of action [that grew] out of a personal wrong or injury
done by the defendant-spouse against the victim-spouse.”
Szabo, 303 Mich App at 737, 748, 749, quoting MCL
600.2162(3)(d).

B. Privileged Communications with Care Providers

The Michigan Legislature has enacted a number of statutes that limit
the use of communications with various care providers as evidence in
civil or criminal trials.

1.

Sexual Assault and Domestic Violence Counselors

Communications between a victim and a sexual assault or

domestic violence counselor are protected under MCL
600.2157a(2):

“Except as provided in...[MCL] 722.631,14¢] a
confidential communication, or any report,
working paper, or statement contained in a report
or working paper, given or made in connection
with a consultation between a victim and a sexual
assault or domestic violence counselor, shall not be
admissible as evidence in any civil or criminal
proceeding without the prior written consent of
the victim.”

If a sexual assault or domestic violence counselor is licensed,
certified, or identified as a social worker, psychologist, or other
professional, other privileges may also apply:

e Social workers, MCL 333.18513;%
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46 For purposes of child protective proceedings, MCL 722.631 abrogates all recognized privileges except
the attorney/client and clergy/penitent privileges. See Section 4.6(B)(2) for more information.

47 see People v Carrier, 309 Mich App 92, 113 (2015) (extending the privilege under MCL 333.18513 to a
client whose communications were with an employee who had a limited license, bachelor’s of social work).
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¢ Psychiatrists and psychologists, MCL 330.1750;
¢ Psychologists, MCL 333.18237;

¢ Physicians, MCL 600.2157; and

e Clergy, MCL 767.5a(2).*

With the exception of a member of the clergy acting in that
capacity, or the protected communication between an attorney
and his or her client, these privileges are abrogated in child
protective proceedings, MCL 722.631.

2. Abrogation of Privileges in Cases Involving Suspected
Child Abuse or Neglect

If a person listed as a mandatory reporter under MCL 722.623(1)
suspects that a child is being abused or neglected, the person
must report the suspected child abuse or neglect.* MCL
722.623(1).

“MCL 722.631 governs privileges in child protective
proceedings.” MCR 3.901(A)(3). MCL 722.631 states:

“Any legally recognized privileged communication
except that between attorney and client or that
made to a member of the clergy in his or her
professional character in a confession or similarly
confidential communication is abrogated and shall
not constitute grounds for excusing a report
otherwise required to be made or for excluding
evidence in a civil child protective proceeding
resulting from a report made pursuant to [the
Child Protection Law]. This section does not
relieve a member of the clergy from reporting
suspected child abuse or child neglect under [MCL
722.623] if that member of the clergy receives
information concerning suspected child abuse or
child neglect while acting in any other capacity
listed under [MCL 722.623].”

48 MCL 600.2156 (a provision often cited as one of the clergy-penitent privileges) “does not qualify as an
evidentiary privilege.” People v Bragg, 296 Mich App 443, 462-463 (2012) (holding that the defendant’s
admission to his pastor that the defendant had sexually assaulted his young cousin was “privileged and
confidential communications under MCL 767.5a(2)[,]” notwithstanding that the pastor had initiated the
conversation and that the defendant’s mother was present). For discussion of the clergy-penitent privilege
and Bragg, see the Michigan Judicial Institute’s Crime Victim Rights Benchbook, Chapter 3.

49 For a detailed discussion of reporting suspected child abuse or neglect, including a list of individuals who
are required to report suspected child abuse or neglect under MCL 722.623(1), see the Michigan Judicial
Institute’s Child Protective Proceedings, Chapter 2.
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“[A] communication [between a member of the clergy and a
church member] [was] within the meaning of ‘similarly
confidential communication” when the church member d[id] not
make an admission, but ha[d] a similar expectation that the
information [would] be kept private and secret.” People v
Prominski, 302 Mich App 327, 328, 336-337 (2013) (where the
parishioner “went to [her pastor] ‘“for guidance[ and] advice™ to
discuss “her concerns that her husband was abusing her
daughters” and “‘expected that the conversation be kept
private[,]”” the parishioner’s communication with the pastor was
a confidential communication as contemplated by MCL 722.631,
and the pastor was not required to report the suspected child
abuse under the mandatory reporting statute, MCL
722.623(1)(a)).

Abrogation of privileges under MCL 722.631 does not depend
on whether the person initiating the child protective proceeding
was required to report the suspected abuse, or whether the
proffered testimony directly addresses the abuse or neglect that
gave rise to the protective proceeding. In re Brock, 442 Mich 101,
116-120 (1993) (physician and psychologist were permitted to
testify concerning a parent’s past history of mental illness
despite the fact that a neighbor reported the suspected neglect
that gave rise to the proceeding). See also MCR 3.973(E)(1),
which states in relevant part that, “as provided by MCL 722.631,
no assertion of an evidentiary privilege, other than the privilege
between attorney and client, shall prevent the receipt and use, at
the dispositional phase, of materials prepared pursuant to a
court-ordered examination, interview, or course of treatment.”

Expert Testimony in Domestic Violence Cases

A brief discussion on expert testimony is contained in this section. For a
more comprehensive discussion, see the Michigan Judicial Institute’s
Evidence Benchbook, Chapter 3.

A. Admissibility
MRE 702 provides the standard for admissibility of expert testimony:

“A witness who is qualified as an expert by knowledge,
skill, experience, training, or education may testify in
the form of an opinion or otherwise if the proponent
demonstrates to the court that it is more likely than not
that:

(a) the expert’s scientific, technical, or other
specialized knowledge will help the trier of fact to

Michigan Judicial Institute


http://legislature.mi.gov/doc.aspx?mcl-722-631
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/michigan-court-rules/court-rules-book-ch-3-responsive-html5.zip/index.html
http://legislature.mi.gov/doc.aspx?mcl-722-631
http://legislature.mi.gov/doc.aspx?mcl-722-631
https://www.courts.michigan.gov/4a50d8/siteassets/publications/benchbooks/evidence/evidenceresponsivehtml5.zip/index.html#t=Evidence%2FCover_and_Acknowledgments%2FCover_and_Acknowledgments-.htm

http://legislature.mi.gov/doc.aspx?mcl-722-623
http://legislature.mi.gov/doc.aspx?mcl-722-623
http://legislature.mi.gov/doc.aspx?mcl-722-623
https://courts.michigan.gov/siteassets/rules-instructions-administrative-orders/rules-of-evidence/michigan-rules-of-evidence.pdf

Domestic Violence Benchbook—Fourth Edition Section 4.7

understand the evidence or to determine a fact in
issue;

(b) the testimony is based on sufficient facts or
data;

(c) the testimony is the product of reliable
principles and methods; and

(d) the expert's opinion reflects a reliable
application of the principles and methods to the
facts of the case.”

After a court determines “that expert testimony will assist the trier of
fact and that a witness is qualified to give the expert testimony,” and
if all the parties consent, the court may allow a qualified expert
witness “to be sworn and testify at trial by video communication
equipment that permits all the individuals appearing or participating
to hear and speak to each other in the court, chambers, or other
suitable place.” MCL 600.2164a(1). The party wishing to present
expert testimony by video communication equipment must file a
motion at least seven days before the date set for trial, unless good
cause is shown to waive that requirement. MCL 600.2164a(2). The
party “initiat[ing] the use of video communication equipment shall
pay the cost for its use unless the court otherwise directs.” MCL
600.2164a(3). “A verbatim record of the testimony shall be taken in the
same manner as for other testimony.” MCL 600.2164a(1).

If the court determines that the expert testimony meets the
preliminary tests in MRE 702, it must next determine whether the
probative value of the expert testimony is substantially outweighed
by the danger of unfair prejudice. See MRE 403. However, on request,
the trial judge may decide that a limiting instruction is an appropriate
alternative to excluding the evidence. People v Christel, 449 Mich 578,
587 (1995) (expert testimony regarding battered women syndrome
was not admissible where it was “irrelevant and not helpful in
explaining any fact in issue”).

Opinions and diagnoses may be admissible under MRE 803(6).%"

B. Factual Basis for Opinion
MRE 703 governs the bases of an expert’s opinion testimony:

“An expert may base an opinion on facts or data in the
case that the expert has been made aware of or
personally observed. The facts or data must be in

50 see Section 4.2(G) for additional information on MRE 803(6).
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evidence—or, in the court’s discretion, be admitted in
evidence later.”

MRE 703 “permits ‘an expert’s opinion only if that opinion is based
exclusively on evidence that has been introduced into evidence in
some way other than through the expert’s hearsay testimony.” People
v Fackelman, 489 Mich 515, 534 (2011), quoting 468 Mich xcv, xcvi (staff
comment to the 2003 amendment of MRE 703). “Thus, a party must
establish that facts or data used to form the expert’s opinion are
admissible at trial.” People v Alexander, ___ Mich App __, __ (2024).

In Alexander, the Court held that the trial court did not err by allowing
the medical expert to testify regarding her “medical torture”
diagnosis of two of the defendant’s three children. Id. at ___. The
Court noted, “a physician may properly offer an opinion that, when
the medical evidence is considered along with the child’s history, the
child’s injuries were inflicted rather than caused by accident or
disease because a jury is unlikely to be able to assess the medical
evidence.” Id. at ___ (quotation marks and citation omitted). “Where
it is possible to draw a medical diagnosis based on a physical
examination, as opposed to a complainant’s self-reporting, an expert
is fully permitted to testify that, in their opinion, a particular injury
was not accidentally self-inflicted.” Id. at ___ (cleaned up). “To the
extent that [a medical expert] relied on hearsay [such as a forensic
interview report] to formulate a diagnosis, and no hearsay exception
applied, an expert is allowed to recount and rely on hearsay if it was
used as a basis to form an opinion.” Id. at __.

. Court-Appointed Expert

“On a party’s motion or on its own, the court may order the parties to
show cause why expert witnesses should not be appointed and may
ask the parties to submit nominations.” MRE 706(a). The court may
appoint an expert agreed on by the parties or an expert selected by the
court. Id.

The court may appoint an expert only if the expert consents to act as
an expert witness. MRE 706(a). The court must inform an appointed
expert of the expert’s duties, either in writing (a copy of which must
be filed with the court clerk) or orally at a conference where all the
parties are able to participate. MRE 706(b).

The appointed expert witness:

“(1) must advise the parties of any findings the expert
makes;

(2) may be deposed by any party;
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(3) may be called to testify by the court or any party;
and

(4) may be cross-examined by any party, including the
party that called the expert.” MRE 706(b).

D. Expert Testimony on Battered Spouse/Woman
Syndrome5 1

“[An] expert [on battered spouse syndrome] may, when appropriate,
explain the generalities or characteristics of the syndrome.” People v
Christel, 449 Mich 578, 591 (1995). “[H]owever, ‘the admissibility of
syndrome evidence is limited to a description of the uniqueness of a
specific behavior brought out at trial.”” Id. at 591. The Michigan
Supreme Court stated that it did “not adopt the battered spouse
syndrome . ...” Id. However, it went on to state that it “will permit
testimony regarding specific behavior where relevant and helpful to
the factfinder.” Id. These two things—helpfulness and relevancy —are
threshold determinations every trial court must make. Id. at 592. In
addition, the Court placed several limitations on battered spouse
syndrome evidence: “the expert cannot opine that [the] complainant
was a battered [spouse], may not testify that [the] defendant was a
batterer or that he [or she] is guilty of the crime, and cannot comment
on whether [the] complainant was being truthful.” Id. See, e.g., People
v Skippergosh, ___ Mich App ___, __ (2024) (holding that the expert
need not be familiar with the facts of the case because “such expert
testimony only is admissible to ‘explain the generalities or
characteristics of the syndrome”), quoting Christel, 449 Mich at 591.

1. Exculpating the Accused

Expert testimony regarding the battered spouse syndrome may
be admissible for purposes of exculpating a defendant claiming
self-defense when it is relevant and helpful to the jury-that is,
when it “will give the trier of fact a ‘better understanding of the
evidence or assist in determining a fact in issue.”” People v Wilson
(Geraldine), 194 Mich App 599, 604-605 (1992). In Wilson
(Geraldine), 194 Mich App at 601, 605, limited expert testimony
regarding the battered spouse syndrome was admissible where
“the defendant[-wife] admit[ted to] shooting [her husband]
while he slept, but claim[ed] she acted in self-defense following

5L»ntimate Partner Violence’ has replaced the prior term ‘Battered Women’s Syndrome”. [In Christel, oJur
Supreme Court explained that ‘battered woman’ refers to ‘a woman who is repeatedly subjected to any
forceful, physical or psychological behavior by a man in order to coerce her to do something he wants her
to do without any concern for her rights,” and ‘in order to be classified as a battered woman, the couple
must go through the battering cycle at least twice.”” People v Skippergosh, _ MichApp __ , _ n?9
(2024) (citations omitted).
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forty-eight hours of abuse and death threats and years of
battery.” Specifically, the Court held:

“We conclude that in cases such as this one [(where
the defendant is claiming self defense under the
battered spouse syndrome after admitting to
shooting her husband while he slept),] expert
testimony regarding the [battered spouse
syndrome] will give the trier of fact a ‘better
understanding of the evidence or assist in
determining a fact in issue.’

Having determined the introduction of expert
testimony regarding the [battered spouse
syndrome] generally may be relevant and helpful
to the jury, we must now address the scope of its
admissibility. .. .We look to our [Michigan]
Supreme Court’s decision in People v Beckley, [434
Mich 691 (1990) (discussing sexual abuse
accommodation syndrome)], for guidance. In
Beckley, the Court addressed the admissibility of
expert testimony regarding the sexual abuse
accommodation syndrome. Given the nature of
‘syndrome’ evidence, we find the reasoning
contained in Beckley applicable to testimony
regarding the [battered spouse syndrome].

% % %

We believe the same limitations [as the Court set
out in Beckley] should apply to experts who testify
about the [battered spouse syndrome]. As with the
child abuse syndrome, the [battered spouse
syndrome] expert is an expert with regard to the
syndrome and not the particular defendant. Thus,
the expert is qualified only to render an opinion
regarding the ‘syndrome’ and the symptoms that
manifest it, not whether the individual defendant
suffers from the syndrome or acted pursuant to it.

We therefore affirm that portion of the trial court’s
interlocutory order permitting the introduction of
expert testimony regarding a description of the
general syndrome and that certain behavior of the
defendant already in evidence is characteristic of
battered spouse victims generally, but reverse that
portion of the order permitting testimony
regarding whether the defendant suffers from the
syndrome and whether the defendant’s act was the
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result of the syndrome. Further, as ordered by the
trial court and consistent with Beckley, the expert
may not testify that the allegations of battery are in
fact truthful, this being an issue of credibility for
the jury.” Wilson (Geraldine), 194 Mich App at 604-
605.

2. Credibility of the Complainant

“[E]xpert testimony regarding the battered woman syndrome is
admissible only when it is relevant and helpful to the jury in
evaluating a complainant’s credibility and the expert witness is
properly qualified.” Christel, 449 Mich at 579-589. In Christel, 449
Mich at 597, expert testimony regarding the battered woman
syndrome was not admissible as it related to the complainant’s
credibility where “[the] defendant never denied that some abuse
occurred,” and “[the] complainant [] consistently maintained
that the relationship ended [a month before the assault] and
there [was] no evidence that [the] complainant hid or
minimized, delayed reporting, or recanted the abuse....”>?
Specifically, the Court held:

“Generally, battered woman syndrome testimony
is relevant and helpful when needed to explain a
complainant’s actions,®®/ such as prolonged
endurance of physical abuse accompanied by
attempts at hiding or minimizing the abuse, delays
in reporting the abuse, or recanting allegations of
abuse. If relevant and helpful, testimony regarding
specific behavior is permissible. However, the
expert may not opine whether the complainant is a
battered woman, may not testify that [the]
defendant was a batterer or guilty of the instant
charge, and may not comment on the
complainant’s truthfulness. Moreover, the trial
court, when appropriate, may preclude expert
testimony when the probative value of such
testimony is substantially outweighed by the
danger of unfair prejudice.

52 |n Christel, 449 Mich at 592, “[the] defendant d[id] not seriously contest that [the expert] was a qualified
expert, and [the defendant] conced[ed], and [the Court] agree[d], that battered woman syndrome
evidence is from a recognized discipline.” Note, MRE 702 requires “the trial court [to] find that the
evidence is from a recognized discipline, as well as relevant and helpful to the trier of fact, and presented
by a witness qualified by ‘knowledge, skill, experience, training, or education. . . .”” Christel, 449 Mich at
587.

53 “Generally, expert testimony is needed when a witness’[s] actions or responses are incomprehensible to
average people.” Christel, 449 Mich at 592.
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In this case, the expert testimony was arguably
relevant and helpful in understanding [the]
complainant’s actions in tolerating physical abuse
over a period of years. Moreover, it may have been
relevant in explaining why [the] complainant did
not report similar incidents earlier. On the other
hand, its relevance did not reach the level found in
other battered women cases that have considered
this issue. [The] [cJomplainant did not remain in
the relationship until the date of the assault and try
to hide or deny the abuse, did not delay reporting
this incident, and did not later retract the claim of
abuse. Instead, [the] complainant testified that the
relationship ended one month before the assault,
explained that she immediately reported the
sexual assault, and has consistently maintained
that the abuse occurred. Although the testimony
was arguably relevant and helpful, on these facts,
we are persuaded that a more direct connection
and factual premise is necessary, and, hence, we
deem the trial court’s decision to admit the
testimony to be error.”>* Christel, 449 Mich at 580-
581.

Although the trial court erroneously admitted the expert’s
testimony, the Michigan Supreme Court found in Christel, 449
Mich at 581, “the error harmless in light of the limited nature of
the testimony and the other physical and testimonial evidence of
abuse[, where] [t]he expert merely explained the characteristics
of a battered woman[, and] [the expert] neither testified that
[the] complainant’s behavior was consistent with such traits, nor
opined about [the] complainant's truthfulness or whether [the]
complainant was a battered woman.” “[In] [cJombining the
physical evidence of sexual abuse with [the] complainant’s
testimony, [the Michigan Supreme Court] [was] persuaded that
the limited nature of the expert testimony could not have
affected the jury’s decision to convict[, and] ... reverse[d] the
decision of the Court of Appeals with respect to admission of

54 “The prosecution’s contention that [the complainant] remained in the relationship in spite of the abuse
does not by itself make it relevant and helpful to a material issue.” Christel, 449 Mich at 597 (“[the
prosecution’s] contention [was] belied by [the] complainant’s own testimony that [her] relationship [with

the batterer] ended one month before the incident[, and] [e]xpert testimony usually is not needed to

explain alternative prosecution theories, but to explain things not readily comprehensible to an average

juror[;] [b]ecause [the] complainant ha[d] consistently maintained that [her] relationship [with the
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batterer] ended [one month before the assault] and there [was] no evidence that [the] complainant hid or
minimized, delayed reporting, or recanted the abuse, [the Michigan Supreme Court] reject[ed] the
prosecution’s contention that the battered woman syndrome was relevant”).
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this expert testimony, but affirm[ed] the result because of the
harmless nature of the testimony.” Id. at 581.

See, e.g., People v Skippergosh, _ Mich App __, _ (2024),
where the Court held that the trial court did not abuse its
discretion in admitting expert testimony regarding intimate
partner violence to explain to the jury the complainant’s
behavior following the assaults. Specifically, the facts that the
complainant hid from police when they arrived to investigate
after one assault in 2020 and denied having been assaulted in
2021, contrary to multiple witnesses’ testimony, demonstrated
that “she had a pattern of concealing and denying domestic
violence by [defendant].” Id. at ___. Expert testimony may be
appropriate ““when a complainant endures prolonged toleration
of physical abuse and then attempts to hide or minimize the
effect of the abuse, delays reporting the abuse to authorities or
friends, or denies or recants the claim of abuse.” Id. at ___,
quoting Christel, 449 Mich at 592.

See also People v Daoust, 228 Mich App 1, 11 (1998), overruled in
part on other grounds by People v Miller, 482 Mich 540 (2008),>
where the trial court properly found the “[expert’s] testimony
[on battered women syndrome] [as being] relevant and helpful
to explain why [the complainant] might have initially sought to
deflect the blame from her daughter’s injuries away from [the]
defendant[-boyfriend] while knowing he was responsible.”®

55 For more information on the precedential value of an opinion with negative subsequent history, see our
note.

%6 |n Daoust, 228 Mich App at 11, the following circumstances the complainant testified to “correspond[ed]
to the circumstances [the expert] described as being consistent with battered woman syndrome[:]”
“Although [the complainant] testified that [the] defendant[-boyfriend] never actually hit her, [the
complainant] also testified that [the] defendant[-boyfriend] (1) was verbally abusive, (2) repeatedly
threatened to harm [her] and [her daughter], (3) discouraged [her] from seeing her friends and paid
extremely close attention to her whereabouts, (4) controlled [her] access to her own money, (5)
threatened to beat up [the complainant’s friend] and leave her for dead after [the friend] reported [the
complainant’s daughter’s] bruises to [the Child] Protective Services, and (6) regularly forced [the
complainant] to perform oral sex on him against her will[, and] [the complainant] further testified that she
felt ashamed and guilty when [the] defendant[-boyfriend] disciplined [her daughter], but that she was
afraid to leave him because of the threats.”
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5.1 Jurisdiction and Applicable Authorities in Personal
Protection Proceedings

A.

Generally

A personal protection order (PPO) is an injunctive order the family
division of the circuit court issues to restrain or enjoin “activity and
individuals listed in [MCL 600.2950](1)” or “conduct prohibited
under [MCL 600.2950a](1) or [MCL 600.2950a](3).” MCL
600.2950(30)(d); MCL 600.2950a(31)(d). For a detailed discussion on
the types of PPOs and the conduct subject to restraint, see Section
5.3.

Except as otherwise provided in subchapter 3.700 of the Michigan
Court Rules and in MCL 600.2950 and MCL 600.2950a, PPO actions
relating to domestic violence or stalking are governed by the court
rules. MCR 3.701(A).

In PPO actions against adults, procedural issues are governed by
subchapter 3.700 of the Michigan Court Rules. MCR 3.701(A).

In PPO actions against minors, procedural issues are governed by
subchapter 3.900 of the Michigan Court Rules, except as provided in
MCR 3.981. MCR 3.701(A). MCR 3.981 provides:

“Procedure for the issuance, dismissal, modification, or
recision of minor [PPOs| is governed by subchapter
3.700. Procedure in appeals related to minor [PPOs] is
governed by MCR 3.709 and MCR 3.993.”1

If a respondent is under age 18, issuance of a PPO is subject to the
provisions in the Juvenile Code, MCL 712A.1 et seq. MCL
600.2950(27); MCL 600.2950a(28).

MCL 712A.2(h) provides the family division of circuit court with
“[jlurisdiction over a proceeding under . . . MCL 600.2950 [or]
[MCL] 600.2950a, in which a minor less than 18 years of age is the
respondent, or a proceeding to enforce a valid foreign protection
orderl?! issued against a respondent who is a minor less than 18
years of age.” If the court exercises its jurisdiction under MCL
712A.2(h), jurisdiction continues until the order expires, regardless
of the respondent’s age, but any action regarding a minor PPO after
the respondent’s 18th birthday is no longer subject to the Juvenile
Code, MCL 712A.1 et seq. MCL 712A.2a(6). “Proceedings to enforce

1 For information on minors as parties to a PPO proceeding, see Section 5.4.

2 For information on foreign protection orders, see Section 5.16
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a ... minor [PPO] still in effect when the respondent is 18 or older(]
are governed by [MCR 3.708 (governing adult PPO proceedings)].”
MCR 3.708(A)(2).

B. Enforcement

“Proceedings to enforce a [PPO] issued against an adult, or to
enforce a minor [PPO] still in effect when the respondent is 18 or
older, are governed by [MCR 3.708].” MCR 3.708(A)(2). Specifically,
MCR 3.708(A)(1) provides that “[a] [PPO] is enforceable under MCL
600.2950(23), [MCL 600.2950](25), [MCL] 600.2950a(23), [MCL
600.2950a](25), [MCL] 764.15b, and [MCL] 600.1701 et seq. For the
purpose of this rule, ‘[PPO]" includes a foreign protection order
enforceable in Michigan under MCL 600.29501.” MCR 3.708(A)(1).

Where the respondent is under 18 years of age, proceedings to
enforce a minor PPO are governed by subchapter 3.900 of the
Michigan Court Rules. MCR 3.701(A); MCR 3.708(A)(2); MCR
3.982(B). Specifically, MCR 3.982(A) provides that “[a] minor [PPO]
is enforceable under MCL 600.2950(22), [MCL 600.2950](25), [MCL]
600.2950a(22), [MCL 600.2950a](25), [MCL] 764.15b, and [MCL]
600.1701 et seq. For the purpose of MCR 3.981-[MCR] 3.989, ‘minor
[PPO]" includes a foreign protection order against a minor
respondent enforceable in Michigan under MCL 600.29501.”

For information on foreign protection orders, see Section 5.16.

C. Tribal Jurisdiction in Cases Involving Domestic Violence

The Violence Against Women Act, 34 USC 12291 et seq., was
reauthorized in 20223 The 2022 reauthorization “recognize[s]
‘special Tribal criminal jurisdiction” (STCJ]) over an expanded list of
‘covered crimes’ that includes, in addition to the VAWA 20134l
crimes, assault of Tribal justice personnel, child violence,
obstruction of justice, sexual violence, sex trafficking, and stalking.”
2013 and 2022 Reauthorizations of the Violence Against Women Act
(2013 and 2022 VAWA Reauthorizations).

Pursuant to the 2022 VAWA, STCJ enables Tribes “to exercise their
sovereign power to investigate, prosecute, convict, and sentence
both Indian and non-Indians who commit covered crimes in Indian
country against Indian victims.” 2013 and 2022 VAWA

SEffective October 1, 2022.

4 The 2013 VAWA reauthorization “recognized the inherent authority of ‘participating Tribes’ to exercise
‘special domestic violence criminal jurisdiction’ (SDVCJ) over certain defendants, regardless of their Indian
or non-Indian status, who commit acts of domestic violence or dating violence or violate certain protection
orders in Indian country.” 2013 and 2022 Reauthorizations of the Violence Against Women Act.
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Reauthorizations. Victims of the obstruction of justice or the assault
of Tribal justice personnel need not be Indian. Id. In addition, a Tribe
has STCJ without regard to whether a non-Indian defendant “has

ties to the participating Tribe.” Id.

As stated in the 2022 VAWA reauthorization, a Tribe’s criminal
jurisdiction over non-Indians extends only to: the assault of Tribal
justice personnel, child violence, dating violence, domestic violence,
obstruction of justice, sexual violence, sex trafficking, stalking, and
criminal violations of protection orders. 2013 and 2022 VAWA

Reauthorizations.

Immigrant Crime Victim

Immigrant crime victims are protected from civil immigration
enforcement actions under certain circumstances involving the receipt of,
or an application for, victim-based immigration benefits. Immigration
and Customs Enforcement (ICE) officials are required to employ a
victim-centered approach. See Section 2.2 for information concerning

immigrant crime victims and federal law.

Types of PPOs

The Legislature has created three types of PPOs, distinguished by the

categories of persons who may be restrained:

Domestic relationship PPOs under MCL 600.2950 are available to
restrain behavior (including stalking) that interferes with the
petitioner’s personal liberty, or that causes a reasonable
apprehension of violence, if the respondent is involved in
certain domestic relationships with the petitioner as defined by
the statute.

Nondomestic stalking PPOs under MCL 600.2950a(1) are
available to enjoin a person, regardless of that person’s
relationship with the petitioner, from engaging in stalking
(MCL 750.411h), aggravated stalking (MCL 750.411i), or
cyberstalking (MCL 750.411s).

Nondomestic sexual assault PPOs under MCL 600.2950a(2) are
available to victims of sexual assault, victims who have
received obscene material under MCL 750.142, and petitioners
who have been placed in reasonable apprehension of sexual

assault by the respondent. The respondent may be enjoined
from any of the conduct listed in MCL 600.2950a(3).
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A.

Domestic Relationship PPOs

For purposes of MCL 600.2950, a PPO is “an injunctive order issued
by the family division of circuit court restraining or enjoining
activity and individuals listed in [MCL 600.2950(1)].” MCL
600.2950(30)(d).

The domestic relationship PPO, MCL 600.2950(1), permits “an
individual [to] petition the family division of circuit court to enter a
[PPQ] to restrain or enjoin” a person who is:

* the petitioner’s spouse or former spouse.

* a person with whom the petitioner has had a child in
common.

* a person who resides or who has resided in the same
household as the petitioner.

* a person with whom the petitioner has or has had a dating
relationship. For additional information on petitioning the
court for a domestic relationship PPO, see Section 5.7.

A domestic relationship PPO may not be issued if the petitioner and
the respondent have a parent/child relationship and the child is an
unemancipated minor. MCL 600.2950(26)(a)-(b). If there is no such
parent/child relationship, a person under age 18 may be a party to a
PPO action.” MCL 600.2950(27). However, a domestic relationship
PPO may not be issued if the respondent is less than ten years
old.MCL 600.2950(26)(c).

A child is emancipated from a parent, no matter whether the parent
is the child’s natural or adoptive parent, when that parent’s parental
rights to the child are terminated. SP v BEK, 339 Mich App 171, 179
(2021). Therefore, MCL 600.2950(26)(b) does not preclude a trial
court from issuing on behalf of the child a personal protection order
against a natural parent whose parental rights have been
terminated. SP, 339 Mich App at 180.

1. Conduct Subject to Restraint

In issuing a domestic relationship PO under MCL 600.2950,
the court may restrain or enjoin the respondent from doing one
or more of the following;:

“(a) Entering onto premises.

5 See Section 5.4 for additional information on the court procedures for issuing a PPO against a minor.
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[Note: “A court shall not issue a [PPO] that
restrains or enjoins [a respondent from

entering onto premises under MCL
600.2950(1)(a)] if all of the following apply:

(a) The individual to be restrained or
enjoined is not the spouse of the moving

party.

(b) The individual to be restrained or
enjoined or the parent, guardian, or
custodian of the minor to be restrained
or enjoined has a property interest in the
premises.

(c) The moving party or the parent,
guardian, or custodian of a minor
petitioner has no property interest in the
premises.” MCL 600.2950(5).]

(b) Assaulting, attacking, beating, molesting, or
wounding a named individual.

(c) Threatening to kill or physically injure a named
individual.

(d) Removing minor children from the individual
having legal custody of the children, except as
otherwise authorized by a custody or parenting
time order issued by a court of competent
jurisdiction.

(e) Purchasing or possessing a firearm.[®]

(f) Interfering with petitioner’s efforts to remove
petitioner’s children or personal property from
premises that are solely owned or leased by the
individual to be restrained or enjoined.

(g) Interfering with petitioner at petitioner’s place
of employment or education or engaging in
conduct that impairs petitioner’s employment or
educational relationship or environment.

Page 5-6

6 “[TIhe petitioner shall notify the court of the respondent’s occupation before issuance of the [PPO][,]”
“[i]f the respondent is a person who is issued a license to carry a concealed weapon and is required to carry
a weapon as a condition of his or her employment, a police officer licensed or certified by the Michigan
commission on law enforcement standards act, . . . MCL 28.601 to [MCL] 28.615, a sheriff, a deputy sheriff
or a member of the Michigan department of state police, a local corrections officer, department of
corrections employee, or a federal law enforcement officer who carries a firearm during the normal course
of his or her employment[.]” MCL 600.2950(2). “[MCL 600.2950(2)] does not apply to a petitioner who
does not know the respondent’s occupation.” Id.
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(h) If the petitioner is a minor who has been the
victim of sexual assault, as that term is defined in
[MCL 600.2950a] by the respondent and if the
petitioner is enrolled in a public or nonpublic
school that operates any of grades K to 12,
attending in the same building as the petitioner.

(i) Having access to information in records
concerning a minor child of both petitioner and
respondent that will inform respondent about the
address or telephone number of petitioner and
petitioner’s minor child or about petitioner’s
employment address.!”]

(j) Engaging in conduct that is prohibited under-. . .
MCL 750.411h [or] [MCL] 750.411i.

(k) Any of the following with the intent to cause
the petitioner mental distress or to exert control
over the petitioner with respect to an animal in
which the petitioner has an ownership interest:[®!

(i) Injuring, killing, torturing, neglecting, or
threatening to injure, kill, torture, or neglect
the animal. A restraining order that enjoins
the conduct under this subparagraph does
not prohibit the lawful killing or other use of
the animal as described in [MCL 750.50(11)].

(if) Removing the animal from the petitioner’s
possession.

(iif) Retaining or obtaining possession of the
animal.

(I) Any other specific act or conduct that imposes
upon or interferes with personal liberty or that
causes a reasonable apprehension of violence.”
MCL 600.2950(1). See SCAO form Personal
Protection Order / Domestic Relationship).

7 MCL 722.30 provides a noncustodial parent with access to records or information regarding his or her
child “unless the parent is prohibited from having access to the records or information by a protective
order.” ““[R]ecords or information’ includes, but is not limited to, medical, dental, and school records, day
care provider’s records, and notification of meetings regarding the child’s education.” Id. See also MCL
380.1137a, which prohibits a “school district, local act school district, public school academy, intermediate
school district, or nonpublic school” from releasing certain information protected by a PPO.

8 «For purposes of [MCL 600.2950(1)(k)], a petitioner has an ownership interest in an animal if 1 or more of
the following are applicable: (a) The petitioner has a right of property in the animal. (b) The petitioner
keeps or harbors the animal. (c) The animal is in the petitioner’s care. (d) The petitioner permits the animal
to remain on or about premises occupied by the petitioner.” MCL 600.2950(29).
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MCL 600.2950(1)(I) provides the court with the authority to
restrict a respondent’s contact with his or her children. Brandt v
Brandt, 250 Mich App 68, 70-71 (2002). Specifically,

“IMCL 600.2950(1)(I)] . . . provided the trial court
with authority to issue the PPO prohibiting
respondent’s contact with [his] children. This
‘catchall” provision clearly provides the trial court
with authority to restrain respondent from any
other action that ‘interferes with personal liberty’
or might cause ‘a reasonable apprehension of
violence.’

This statutory provision allows the trial court to
restrain respondent from ‘[a]ny other specific act
or conduct...that causes a reasonable
apprehension of violence.” There is no question
that it would be reasonable for petitioner[-mother]
to fear that respondent might become violent with
petitioner if she were forced to permit respondent
to visit the children or exchange the children for
parenting time. . ..

% % %

[W]hile it is true that petitioner did not allege that
respondent was physically violent toward his
children, petitioner did set forth in detail that on
several occasions respondent was physically
violent toward petitioner in front of the children],
and] . . .it is clear from petitioner’s statement that
respondent was becoming increasingly more
violent. Therefore, it is entirely possible that
respondent’s behavior might have eventually
escalated and involved the children. This is
particularly true where, as here, petitioner sought
the PPO to protect her children so that she could
leave respondent and file for divorce. Indeed, a
PPO is issued on an emergency basis and when the
trial court has only limited information. Thus, we
agree with the trial court’s approach of erring on
the side of caution when serious allegations of
abuse have been made.” Brandt, 250 Mich App at
70-71 (internal citations omitted).

9 Formerly MCL 600.2950(1)(j).
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2.

Standards for Issuing Domestic Relationship PPO

MCL 600.2950(4) requires the court to “issue a [PPO] under
[MCL 600.2950] if the court determines that there is reasonable
cause to believe that the individual to be restrained or enjoined
may commit 1 or more of the acts listed in [MCL 600.2950(1)].”
See JLSv HRS, ___ Mich App __, ___ (2024). The court must
consider all of the following when determining whether
reasonable cause exists:

“(a) Testimony, documents, or other evidence
offered in support of the request for a [PPO].

(b) Whether the individual to be restrained or
enjoined has previously committed or threatened

to commit 1 or more of the acts listed in [MCL
600.2950(1)].” MCL 600.2950(4).

e

A court may grant a PPO petition if it finds ““reasonable cause
to believe that the individual to be restrained or enjoined may
commit’ the offense of stalking.” PF v JF, 336 Mich App 118,
127 (2021), quoting MCL 600.2950(4). The offense of stalking
requires activity that establishes “a course or pattern of
conduct.” PF, 336 Mich App at 130; see also MCL
750.411h(1)(a). To determine whether there is a course or
pattern of conduct, the court must contemplate “all relevant
present and past incidents arising between the parties.” PF, 336
Mich App at 130. Past incidents to be considered may include
allegations that were contained in a previous PPO petition
found insufficient to merit granting a PPO, if the subsequent
PPO petition contains an additional allegation that is different
from the previous allegations and that could not have been
included in the PPO petition that had been earlier denied. Id. at
128-129. In PF, the petitioner sought the first PPO based on five
incidents, and the trial court denied the request. Id. at 126.
After the court denied the request, a sixth incident occurred,
and it “drove petitioner again to seek the assistance of a
[different] court in an effort to obtain a PPO against
respondent.” Id. at 129. If the subsequent PPO petition
contained only the allegations already considered and decided
by a court, subsequent review of another PPO petition
containing only those same allegations would be prohibited
under res judicata. Id. at 128-129. However, res judicata does
not prohibit a court from considering the allegations first
found insufficient to issue a PPO, when those first allegations,
repeated in the subsequent petition, are used to establish a
course or pattern of conduct when considered with conduct
not included in the initial petition. Id. at 130-131 (finding that
the petitioner’s second request for a PPO was not barred by res
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judicata). “[M]ultiple acts or a series of acts are necessarily
required to issue a PPO based on stalking conduct, and any
one of the acts can shed light on the other acts. One incident
can change the dynamics and meaning of surrounding
incidents.” Id. at 129.

A court cannot refuse to issue a domestic relationship PPO
based solely on the absence of certain reports or other
indications of abuse:

“A court shall not refuse to issue a [domestic
relationship PPO] solely because of the absence of
any of the following;:

(a) A police report.[lo]

(b) A medical report.

(c) A report or finding of an administrative
agency.

(d) Physical signs of abuse or violence.” MCL
600.2950(6).

“When the court holds a hearing before issuing a PPO, the
petitioner bears the burden of providing evidence that shows
that there is ‘reasonable cause to believe that the individual to
be restrained or enjoined may commit 1 or more of the” violent
or harassing acts identified in [MCL 600.2950(1)].” Kampf v
Kampf, 237 Mich App 377, 385 (1999). “Although [MCL
600.2950(4) does not] ... specifically state that the burden of
proof is on the petitioner, the burden of proof naturally falls on
the petitioner under [MCL 600.2950(4)] . . . because the court
must make a positive finding of prohibited behavior by the
respondent before issuing a PPO.” Kampf, 237 Mich App at
385-386.

“The granting . .. of a PPO is within the sound discretion of
the trial court and will not be reversed on appeal absent an
abuse of discretion.” JLSVHRS, __ Mich App___, __ (2024)
(reversing and remanding the trial court’s denial of
respondent’s motion to terminate the ex parte PPO against him
by denying him a “meaningful opportunity” to “respond to
the evidence” against him, as “due process necessarily
mandates . . ..”) (quotation marks and citations omitted).!!

Page 5-10

10 For information on police reports in cases involving domestic violence, see Section 3.3.

For more information on modifying or terminating a PPO, see Section 5.10.
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3.

Standard for Issuing Domestic Relationship Ex Parte
PPO

If the petitioner specifically requests that the PPO be issued
without wrltten or oral notice to the respondent or his or her
attorney,'? the court must issue the PPO ex parte if both of the
following are met:

e “the court determines that there is reasonable cause
to believe that the individual to be restrained or
enjoined may commit 1 or more of the acts listed in
[MCL 600.2950(1).]” MCL 600. 2950(4)

* “it clearly appears from specific facts shown by a
verified complaint, written motion, or affidavit that
immediate and irreparable injury, loss, or damage
will result from the delay required to effectuate notice
or that the notice will itself precipitate adverse action
before a [PPO] can be issued.” MCL 600.2950(12). See
also MCR 3.703(G); MCR 3.705(A)(2).

Note: “The court must rule on a request for an ex
parte order within one business day of the filing
date of the petition.” MCR 3.705(A)(1). If the court
refuses to enter the PPO ex parte, it must adv1se
the petitioner of the right to request a hearing.'*
MCR 3.705(A)(5). For additional information on
the procedures required for issuing PPOs, see
Section 5.7.

A respondent need not have actually committed one of the acts
prohibited in MCL 600.2950(1) before a trial court may issue an
ex parte order; an ex parte order issued under MCL 600.2950(4)
requires “only that there was reasonable cause to believe that
[the respondent] may commit one of the acts.” SP v BEK, 339
Mich App 171, 187 (2021).

“In cases in which an ex parte order is sought, the petitioner
must show that the danger is imminent and that the delay to
notify the respondent is intolerable or in itself dangerous.”
Kampf, 237 Mich App at 385. “Although [MCL 600.2950(12)
does not] . . . specifically state that the burden of proof is on the

12 |f the petition does not request an ex parte order, the court must schedule a hearing as soon as possible.
See MCR 3.705(B)(1). For additional information on court procedures for PPO hearings, see Section 5.7(F).

13 For additional information on the requirements under MCL 600.2950(4), see Section 5.3(A)(1).

14 The court must schedule a hearing as soon as possible, “unless it determines after interviewing the
petitioner that the [petitioner’s] claims are sufficiently without merit[, and] that the action should be
dismissed without a hearing[.]” MCR 3.705(B)(1).
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petitioner, the burden of proof naturally falls on the petitioner
under . . . [MCL 600.2950(12)] because the court must make a
positive finding of prohibited behavior by the respondent
before issuing a PPO.” Kampf, 237 Mich App at 385-386; see
also JLSVHRS, _ Mich App __, __ (2024) (“The petitioner
bears the burden of establishing reasonable cause for issuance
of a PPOI.]”) (quotation marks and citation omitted; alteration
in original).

“There is no procedural due process defect in obtaining an
emergency order of protection without notice to a respondent
when the petition