
OPINION  GRANTING DEFENDANT'S MOTION FOR SUMMARY DISPOSITION 
_____________________________________________________ 

At a session of said Court held on the 
day of February 28, 2024, in the County of 

Oakland, State of Michigan 

PRESENT:  HON. VICTORIA A. VALENTINE 

This matter is before the Court on Defendants United Insurance Group Agency, Inc 

(“United”) and LTC Global, Inc (“LTC”)’s motion summary disposition under MCR 2.116(C)(8) 

relative to the tort claims (Counts II-VIII) alleged in Plaintiff, Medigap Healthcare Insurance 
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Agency LLC (“Medigap”)’s amended complaint.   The Court, after reviewing the briefs, 

hearing oral argument on February 21, 2024, and being fully advised in the premises, 

respectfully GRANTS Defendant’s Motion under MCR 2.116(C)(8) for the reasons below.     

FACTS 

 Defendant United Insurance Group Agency is a Managing General Agent (MGA), 

which has authority delegated by insurance carriers to contract with independent insurance 

agencies to sell the carrier’s policies. (Am Complaint ¶17).   United, in turn, had a Managing 

General Agency Agreement (MGA Agreement) with Non-Party Medigap Healthcare Insurance 

Co LLC (“Company”),1 which allowed the Company to sell carrier’s policies. (Am Complaint 

¶21). United would pay a commission to the Company, which was funded by United’s parent 

company, Defendant LTC.  (Am Complaint ¶22). These commissions were subject to charge- 

backs that would be debited against future commission payments or that would be billed to 

the Company. (Am Complaint ¶22).   A chargeback would occur if a Company customer 

cancelled their insurance policy, or it otherwise lapsed, within three months of the date it 

became effective. When this happens, the chargeback is debited against a future 

commission payment or billed to the  Company to remit the commission previously 

received back to United and LTC. (Am Complaint ¶23).  

Non-Party Reliance Global Group wanted to purchase the Company and through its 

due diligence learned that the Company had an MGA Agreement with United. (Am Complaint 

¶28).  Reliance eventually purchased the Company’s business and substantially all of its 

1 “Plaintiff, Medigap Healthcare Insurance Agency, LLC, has a similar name to the name of non-party, Medigap 
Healthcare Insurance Company, LLC.  They are, however, two distinct entities.”  Plaintiff’s Complaint, p 5 n1. 
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assets for twenty million dollars. (Am Complaint ¶30).  It then formed a new company, 

Plaintiff, Medigap Healthcare Insurance Agency LLC (“Medigap”) to which Reliance 

transferred its assets. (Am Complaint ¶31).       

 Plaintiff alleges that the Company needed United’s consent to assign the MGA 

Agreement to Medigap and held discussions with Defendants United and LTC. (Am 

Complaint ¶33 & 34).  Plaintiff further alleges that during these communications, 

Defendants United and LTC assured Plaintiff Medigap that they would adhere to the terms of 

the MGA Agreement. (Am Complaint ¶37).  After the closing, United provided written consent 

of the assignment of the MGA Agreement from Company to Medigap. (Am Complaint ¶38; 

exhibit 3).             

 It is further alleged that after the acquisition and assignment, Plaintiff Medigap’s 

internal review uncovered that its own CEO, Kyle Perrin, received commission statements 

from Defendant for both Plaintiff Medigap and another company called T65 Healthcare 

Solutions. (Am Complaint ¶42). Plaintiff alleges that its analysis of these statements 

uncovered that Defendants had been assessing chargebacks against Plaintiff for policies 

Plaintiff never sold, some of which related to T65 polices that were sold by T65 years ago. 

(Am Complaint ¶47).  Plaintiff claims $5,330,050 were charged back to Plaintiff by Defendant 

from 1/4/22-5/2/23. (Am Complaint ¶56).  Plaintiff also claims Defendants were diverting 

Plaintiff’s own customers to T65 (Am Complaint ¶58); that T65 had a debt with Defendant in 

the form of old chargebacks (Am Complaint ¶67); and that Kyle Perrin and others, on behalf 

of Defendants, worked to levy chargebacks against Plaintiff for T65’s chargebacks and to 

divert customers away from Medigap to T65. (Am Complaint ¶69).      
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 Plaintiff originally filed a 4-count complaint alleging breach of contract, fraud in the 

inducement, civil conspiracy and aiding and abetting. Defendants filed their first motion for 

summary disposition to which Plaintiff responded.  The parties then stipulated to allow 

Plaintiff to amend the complaint to address deficiencies in the complaint and to add the 

cause of action of good faith and fair dealing based on a recent published case of Kircher v 

Boyne USA, Inc __Mich App___ (11/2/2023). Plaintiff then amended its complaint to add the 

following causes of action in addition to breach of good faith and fair dealing: tortious 

interference with business relationship; statutory conversion; and larceny by conversion.2 

 Defendants now file this (C)(8), seeking dismissal of Plaintiff’s tort claims.3 

STANDARD OF REVIEW                          

Summary disposition under MCR 2.116(C)(8) may be granted where “[t]he opposing 

party has failed to state a claim on which relief can be granted.” When deciding a motion on 

this ground, a court may consider only the parties’ pleadings. MCR 2.116(G)(5). “[A]ll well-

pleaded allegations are accepted as true and construed most favorably to the non-moving 

party.” Wade v Dep’t of Corrections, 439 Mich 158, 162-163 (1992). “A mere statement of a 

pleader’s conclusions and statements of law, unsupported by allegations of fact, will not 

suffice to state a cause of action.” Varela v Spanski, 329 Mich App 58, 79 (2019) (plaintiff 

failed to plead facts in support of his claim but instead made conclusory statements and 

 
2 As Defendant argues, these three additional causes of action exceed the scope of the Stipulated Order.  See 
Holland v Jobete Music Co, 1999 WL 33446487, lv den, 461 Mich 1014 (2000), where the Court of Appeals 
affirmed the trial court striking allegations that introduced extraneous matters.  Plaintiff does not address this 
in its Response, and neither will the Court because it is granting Defendants’ motion.  
3 The Court notes that at oral argument Defendant requested the dismissal of Defendant LTC Global as well as 
Plaintiff’s tort claims. Defendants filed written motion, however, did not address the dismissal of Defendant 
LTC Global.  Therefore, the Court will not address that request at this time as the issue has not been briefed.   
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conclusions of law). Further, “[a] motion for summary disposition is not a responsive 

pleading under MCR 2.110(A).” Village of Dimondale v Grable, 240 Mich App 553, 565; 618 

NW2d 23 (2000).          

 A motion under MCR 2.116(C)(8) may be granted only where the claims alleged are 

“so clearly unenforceable as a matter of law that no factual development could possibly 

justify recovery.” Wade, 439 Mich at 163. Because Michigan is a notice-pleading jurisdiction, 

a complaint is required to contain only enough information “reasonably to inform the 

defendant of the nature of the claim against which he must defend.” Veritas Auto Machinery, 

LLC v FCA Int’l Operations, LLC, 335 Mich App 602, 615 (2021); MCR 2.111(B)(1).   

             ANALYSIS 

         I.  COUNT II-BREACH OF GOOD FAITH AND FAIR DEALING 

The Court dismisses this Count as it is not a recognized independent cause of action 

separate from a breach of contract claim under established Michigan case law.  See Gorman 

v Am Honda Motor, Co, 302 Mich App 113, 133 (2013);  Belle Isle Grill Corp v Detroit, 256 Mich 

App 463, 476 (2003).  Even in the recent published opinion of Kircher v Boyne USA, Inc, 

___Mich App __(2023), upon which Plaintiff relies, the Court of Appeals did not recognize this 

as an independent cause of action separate from a breach of contract claim; rather it found 

that “[b]ased on the above caselaw, we conclude that when a contract confers discretion on a 

party, a breach-of-contract action will lie for an alleged bad-faith exercise of that discretion.”  

(emphasis added). Here, Plaintiff alleges a breach of contract claim as well as a separate claim 

for breach of good faith and fair dealing.  Therefore, Count II is dismissed. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003329558&pubNum=0000543&originatingDoc=Ieeb926907a5e11eeb6c0a56e831b0249&refType=RP&fi=co_pp_sp_543_476&originationContext=document&transitionType=DocumentItem&ppcid=3184e5decfec4d6bbd34998239208bfe&contextData=(sc.Default)#co_pp_sp_543_476
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003329558&pubNum=0000543&originatingDoc=Ieeb926907a5e11eeb6c0a56e831b0249&refType=RP&fi=co_pp_sp_543_476&originationContext=document&transitionType=DocumentItem&ppcid=3184e5decfec4d6bbd34998239208bfe&contextData=(sc.Default)#co_pp_sp_543_476
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II. FRAUD IN THE INDUCEMENT, CONVERSION, CIVIL CONSPIRACY, AIDING AND
ABETTING 

Preface 

A “tort” is understood to be “a civil wrong that arises from the breach of a legal duty 

other than the breach of a contractual duty.” In re Bradley Estate, 494 Mich 367, 381 (2013).  

"[T]he threshold inquiry is whether the plaintiff alleges a violation of a legal duty separate and 

distinct from the contractual obligation."  Rinaldo's Constr Corp v Mich Bell Tel Co, 454 Mich 

65, 85 (1997). Where the plaintiff's allegations are that a defendant failed to perform 

according to the terms of its promise, plaintiff has no cause of action in tort. Id. at 85.  

In Ulrich v Federal Land Bank, 192 Mich App 194 (1991) the Michigan Court of Appeals 

noted that contract and tort obligations may be distinguished by applying the following rule: 

“[I]f a relation exists that would give rise to a legal duty without enforcing the contract 

promise itself, the tort action will lie, otherwise it will not.” Id. at 199, citing Hart v 

Ludwig, 347 Mich 559, 565 (1956); Nelson v Northwestern Savings & Loan Ass'n, 146 Mich 

App 505 (1985); Brewster v Martin Marietta Aluminum Sales, Inc, 145 Mich App 641, 667–668 

(1985).  See also Ferrett v GMC, 438 Mich 235, 245 (1991), where the Court stated the 

following: 

Cases recognizing a right to maintain an action in tort arising out of a 
breach of contract by the defendant, generally involve a separate and 
distinct duty imposed by law for the benefit of the plaintiff that provides 
a right to maintain an action without regard to whether there was a 
contractual relationship between the plaintiff and the defendant. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997062713&pubNum=0000542&originatingDoc=Ibf98d2303d2211ee93168705a03585ae&refType=RP&fi=co_pp_sp_542_84&originationContext=document&transitionType=DocumentItem&ppcid=6e53ae065f9d4520895db11731f4eba2&contextData=(sc.Search)#co_pp_sp_542_84
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997062713&pubNum=0000542&originatingDoc=Ibf98d2303d2211ee93168705a03585ae&refType=RP&fi=co_pp_sp_542_84&originationContext=document&transitionType=DocumentItem&ppcid=6e53ae065f9d4520895db11731f4eba2&contextData=(sc.Search)#co_pp_sp_542_84
https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=192%20Mich%20App%20194
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957112569&pubNum=0000595&originatingDoc=Idc7989d6038411dab386b232635db992&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=761907002d914ebc938ff728ae640a2a&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957112569&pubNum=0000595&originatingDoc=Idc7989d6038411dab386b232635db992&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=761907002d914ebc938ff728ae640a2a&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986109914&pubNum=0000595&originatingDoc=Idc7989d6038411dab386b232635db992&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=761907002d914ebc938ff728ae640a2a&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986109914&pubNum=0000595&originatingDoc=Idc7989d6038411dab386b232635db992&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=761907002d914ebc938ff728ae640a2a&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985163227&pubNum=0000595&originatingDoc=Idc7989d6038411dab386b232635db992&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=761907002d914ebc938ff728ae640a2a&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985163227&pubNum=0000595&originatingDoc=Idc7989d6038411dab386b232635db992&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=761907002d914ebc938ff728ae640a2a&contextData=(sc.UserEnteredCitation)
https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=438%20Mich%20235
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A.  Count VI-Fraud in the Inducement 

Fraud in the inducement is established by proving that: 

(1) The defendant made a material representation; (2) the 
representation was false; (3) when the defendant made the 
representation, the defendant knew that it was false, or made it 
recklessly, without knowledge of its truth and as a positive assertion; (4) 
the defendant made the representation with the intention that the 
plaintiff would act upon it; (5) the plaintiff acted in reliance upon it; and 
(6) the plaintiff suffered damage. 

Custom Data Solutions, Inc v Preferred Capital, Inc, 274 Mich App 239, 243(2006) 
(quoting Belle Isle Grill Corp v City of Detroit, 256 Mich App 463, 477 (2003)).   

The Court dismisses this Count.  Based upon the above cited law, the Court agrees 

with Defendant that Plaintiff’s tort claim of fraudulent inducement is predicated on 

Defendants’ alleged misrepresentations relating to its continued performance under the 

MGA Agreement.  Plaintiff alleges in part: 

            

 

Plaintiff’s brief acknowledges that “while the misrepresentations at issue relate to the 

terms of the subsequently breached MGA agreement, the claim nevertheless stands 

because the action Defendants sought to induce-through fraud-was Medigap’s execution of 

the Company’s assets.” (Plaintiff’s Br p 7) (emphasis added).  As Defendant argues, Plaintiff 

fails to allege any breach of a legal duty Defendants owed to Plaintiff separate from its 

https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=274%20Mich%20App%20239
https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=256%20Mich%20App%20463
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alleged breach of the MGA Agreement.  Absent the MGA Agreement, Plaintiff fails to allege a 

separate and distinct duty owed regarding the chargebacks. “[I]f a relation exists that would 

give rise to a legal duty without enforcing the contract promise itself, the tort action will lie, 

otherwise it will not.” Ulrich v Federal Land Bank, 192 Mich App at 199. Accordingly, Count 

VI for Fraud in the Inducement is dismissed. 

B. Count IV-Statutory Conversion

Statutory conversion consists of knowingly buying, receiving, or aiding in the 

concealment of any stolen, embezzled, or converted property.  MCL § 600.2919a;  Lawsuit Fin, 

LLC v Curry, 261 Mich App 579, 592-93 (2004).  Statutory conversion under MCL 600. 

2919a(1)(a) adds the additional requirement that "someone alleging conversion to the 

defendant's 'own use' ... must show that the defendant employed the converted property for 

some purpose personal to the defendant's interests, even if that purpose is not the object's 

ordinarily intended purpose. " Aroma Wines & Equipment, v Columbian Distribution 

Services, 497 Mich 337, 359 (2015).  

 This Court finds the unpublished opinion of JL Lewis & Associates, Inc v Magna 

Mirrors of America, Inc, 2020 WL 1968665 * 10-11, vacated on other grounds, 507 Mich. 934 

(2021) instructive.4  There the Court of Appeals found that: 

Michigan Courts have employed the rule that, if a relationship does not 
exist that would give rise to a legal duty separate from enforcement of a 
contractual promise itself, a cause of action arising in tort cannot be 
maintained. Brewster v. Martin Marietta Alum Sales, Inc, 145 Mich App. 
641, 668; 378 NW2d 558 (1985). Thus, to determine whether plaintiff's 

4 Unpublished decisions of this Court are not binding, MCR 7.215(C)(1), but they can be “instructive or 
persuasive,” Paris Meadows, LLC v City of Kentwood, 287 Mich App 136 n 3, 783 NW2d 133 (2010). "  

https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=192%20Mich%20App%20194
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2919A&originatingDoc=I8e0c27e6ff7811d983e7e9deff98dc6f&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=881a8a0d2596478e97f4e80206dc003f&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985163227&pubNum=0000543&originatingDoc=I3ba479d0867211ea90c4ecc2e1f3ae4a&refType=RP&fi=co_pp_sp_543_668&originationContext=document&transitionType=DocumentItem&ppcid=a1cc561f5a504a908616719fcfca43e7&contextData=(sc.Keycite)#co_pp_sp_543_668
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985163227&pubNum=0000543&originatingDoc=I3ba479d0867211ea90c4ecc2e1f3ae4a&refType=RP&fi=co_pp_sp_543_668&originationContext=document&transitionType=DocumentItem&ppcid=a1cc561f5a504a908616719fcfca43e7&contextData=(sc.Keycite)#co_pp_sp_543_668
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005479&cite=MIRAMCR7.215&originatingDoc=Iaa45dce00f2311ecb72ce2c86e84f35e&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=01d88be16153460c8c368ee02bb6a5e6&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021094484&pubNum=0000595&originatingDoc=Iaa45dce00f2311ecb72ce2c86e84f35e&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=01d88be16153460c8c368ee02bb6a5e6&contextData=(sc.Keycite)
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statutory conversion claim is actionable, “the threshold inquiry is 
whether the plaintiff alleges violation of a legal duty separate and 
distinct from the contractual obligation.” Rinaldo's Const Corp v 
Michigan Bell Tel Co, 454 Mich 65, 84; 559 NW2d 647, 658 (1997). 

* * *

Fundamentally, plaintiff's statutory conversion claim stems from the 
same failure by Magna that is the basis of his breach-of-contract claim: 
Magna's failure to abide paragraph 5 of the license agreement by 
informing plaintiff of improvements made to plaintiff's mirror and assist 
plaintiff in obtaining patent protection related to those improvements. 
And, while plaintiff suggests in his complaint that Magna “wrongfully 
converted the improvements to [Magna's] own use,” in that same 
sentence, plaintiff premises the “wrongful conversion” on the fact that 
Magna “refused to pay royalties to Plaintiff.” That is, plaintiff alleged that 
conversion occurred after Magna failed to pay royalties under the 
contract. 

* * *

We conclude that plaintiff's statutory conversion claim was plaintiff's 
breach-of-contract claim by another name. Both claims are premised on 
Magna's failure to pay royalties under the contract, and accordingly, the 
trial court was correct to dismiss the statutory conversion claim 
under MCR 2.116(C)(8). Moreover, plaintiff's argument that MCL 
600.2919a(2) dispenses of the requirement that conversion claims—
statutory or otherwise—be supported by independent duties arising in 
tort is without merit. MCL 600.2919a(2) applies to the remedy available 
for a valid claim of statutory conversion, and where no such claim is 
made, the provision does not apply. 

Similarly, here Plaintiff’s statutory conversion claim is based on an alleged breach of 

the MGA Agreement. Plaintiff’s amended complaint alleges in part:      

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997062713&pubNum=0000595&originatingDoc=I3ba479d0867211ea90c4ecc2e1f3ae4a&refType=RP&fi=co_pp_sp_595_658&originationContext=document&transitionType=DocumentItem&ppcid=a1cc561f5a504a908616719fcfca43e7&contextData=(sc.Keycite)#co_pp_sp_595_658
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997062713&pubNum=0000595&originatingDoc=I3ba479d0867211ea90c4ecc2e1f3ae4a&refType=RP&fi=co_pp_sp_595_658&originationContext=document&transitionType=DocumentItem&ppcid=a1cc561f5a504a908616719fcfca43e7&contextData=(sc.Keycite)#co_pp_sp_595_658
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.116&originatingDoc=I3ba479d0867211ea90c4ecc2e1f3ae4a&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=ad8801e07c734dae8098e43d2e5f106d&contextData=(sc.History*oc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2919A&originatingDoc=I3ba479d0867211ea90c4ecc2e1f3ae4a&refType=SP&originationContext=document&transitionType=DocumentItem&ppcid=ad8801e07c734dae8098e43d2e5f106d&contextData=(sc.History*oc.Search)#co_pp_58730000872b1
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2919A&originatingDoc=I3ba479d0867211ea90c4ecc2e1f3ae4a&refType=SP&originationContext=document&transitionType=DocumentItem&ppcid=ad8801e07c734dae8098e43d2e5f106d&contextData=(sc.History*oc.Search)#co_pp_58730000872b1
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2919A&originatingDoc=I3ba479d0867211ea90c4ecc2e1f3ae4a&refType=SP&originationContext=document&transitionType=DocumentItem&ppcid=ad8801e07c734dae8098e43d2e5f106d&contextData=(sc.History*oc.Search)#co_pp_58730000872b1
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Again, absent the MGA Agreement there is no duty regarding the chargebacks. Under 

Plaintiff’s allegations, its statutory conversion claim stems from the same failure by 

Defendants that is the basis of the breach-of-contract claim: Defendants’ improper 

assessment of chargebacks.  Based on the allegations in the amended complaint, Plaintiff 

has not alleged Defendants violated a duty separate and distinct from the obligations under 

the MGA Agreement.  Therefore, the statutory conversion count is dismissed. 

C.  Count VII-Civil Conspiracy 

“A civil conspiracy is a combination of two or more persons, by some concerted 

action, to accomplish a criminal or unlawful purpose, or to accomplish a lawful purpose by 
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criminal or unlawful means.” See Swain v Morse, 332 Mich App 510, 530 (2020), lv den, 507 

Mich 927 (2021). “Liability does not arise from a civil conspiracy alone; rather, it is necessary 

to prove a separate, actionable tort.”  Swain v Morse, 332 Mich App at 530 n 13. “A claim for 

civil conspiracy may not exist in the air; rather, it is necessary to prove a separate, actionable 

tort.” Advocacy Org for Patients & Providers v Auto Club Ins Ass'n, 257 Mich App 365, 384 

(2003) (quotation marks and citation omitted), aff'd 472 Mich 91 (2005). Thus, if all of the tort 

claims cannot succeed, the civil conspiracy and concert-of-action claims must also be 

dismissed. Advocacy Org for Patients & Providers, v Auto Club Ins Assoc, 257 Mich App 365, 

384 (2002).    

Here Plaintiff’s Count for Civil Conspiracy alleges: 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003470009&pubNum=0000543&originatingDoc=Ibc4954804d4411ecbc0b8d609f9f6bdf&refType=RP&fi=co_pp_sp_543_384&originationContext=document&transitionType=DocumentItem&ppcid=97dc1394b5104cf89577c9875a22b2f7&contextData=(sc.Keycite)#co_pp_sp_543_384
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003470009&pubNum=0000543&originatingDoc=Ibc4954804d4411ecbc0b8d609f9f6bdf&refType=RP&fi=co_pp_sp_543_384&originationContext=document&transitionType=DocumentItem&ppcid=97dc1394b5104cf89577c9875a22b2f7&contextData=(sc.Keycite)#co_pp_sp_543_384
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006345870&pubNum=0000542&originatingDoc=Ibc4954804d4411ecbc0b8d609f9f6bdf&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=97dc1394b5104cf89577c9875a22b2f7&contextData=(sc.Keycite)
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The Court finds that there can be no actionable civil conspiracy claim because 

the Court has dismissed the alleged separate tort claim of fraudulent inducement, upon 

which the civil conspiracy claim is predicated. Count VII is dismissed. 

D. Count VIII-Aiding and Abetting

Regardless of whether Plaintiff’s claim of aiding and abetting fraud is a recognized 

claim in Michigan,5 Plaintiff predicates this claim on fraud.  Plaintiff in fact acknowledges 

that “an independent wrong occurred when Defendants and Perrin worked to fraudulently 

induce Medigap. [FAC ¶ 124-126].” (Plaintiff’s Br, p 19). The Court finds, however, that 

there can be no actionable aiding and abetting claim because the Court has dismissed 

the alleged independent claim of fraudulent inducement. See Advocacy Org for 

Patients & Providers v Auto Club Ins. Ass'n, 257 Mich App 365, 384-85 (2003) (affirming 

summary disposition of civil conspiracy claim where plaintiffs failed to establish an 

actionable tortious interference). Therefore, Count VIII is dismissed.  

5 See Genesee Intermediate Sch Dist v City of Flint Sch Dist, 2020 WL 4915430; Franks v Franks, 330 Mich App 
69 (2019); Roche Diagnostics Corp v Shaya, 2021 WL 3202071 (ED Mich 2021)  (the Michigan Court of Appeals 
in Genesee recognized that the Michigan Supreme Court has not expressly recognized aiding and abetting 
fraud, and declined to consider “expanding the common law to create such a cause of action,” because the 
parties had not adequately briefed the issue. [2020 WL 491530 at *12]). 
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III. Count III- Tortious Interference with a Business Relationship.

To establish a prima facie claim of tortious interference with a business relationship 

or expectancy, a plaintiff must establish the following elements: 

(1) the existence of a valid business relationship or expectancy, (2)
knowledge of the relationship or expectancy on the part of the
defendant, (3) an intentional interference by the defendant inducing or
causing a breach or termination of the relationship or expectancy, and
(4) resultant damage to the plaintiff.

Hope Network Rehab Servs v Mich Catastrophic Claims Ass'n, 342 Mich App 236, 245-246 

(2022) (quotation marks and citations omitted). 

The Court of Appeals recently explained the third required element: 

With respect to the third element, interference alone will not support a 
claim under this theory. [T]o satisfy the third element, the plaintiff must 
establish that the defendant acted both intentionally and either 
improperly or without justification.  A tortious-interference-with-a-
business-relationship claim requires an allegation of a per se wrongful 
act or the doing of a lawful act with malice and unjustified in law for the 
purpose of invading the contractual rights or business relationship of 
another. If the defendant's conduct was not wrongful per se, the plaintiff 
must demonstrate specific, affirmative acts that corroborate the 
unlawful purpose of the interference. 

Hope Network Rehabilitation Services v. Michigan Catastrophic Claims Association, 342 

Mich App at 246. (internal citations and quotations omitted) 

Plaintiff alleges: 

https://1.next.westlaw.com/Document/I74d196d0e8da11ec8274af3f6df71087/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad62aee0000018dd674b28b478b4892%3Fppcid%3D33e50ca875b14a17b7e5f281b82cb5af%26Nav%3DCASE%26fragmentIdentifier%3DI74d196d0e8da11ec8274af3f6df71087%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=855e5cf779fb7d2fec6098d1ae5c58b3&list=CASE&rank=6&sessionScopeId=94e44afa96e2cd4013168fac02cff26aa6a5efd6889a9795eec377e0324248b5&ppcid=33e50ca875b14a17b7e5f281b82cb5af&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I74d196d0e8da11ec8274af3f6df71087/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad62aee0000018dd674b28b478b4892%3Fppcid%3D33e50ca875b14a17b7e5f281b82cb5af%26Nav%3DCASE%26fragmentIdentifier%3DI74d196d0e8da11ec8274af3f6df71087%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=855e5cf779fb7d2fec6098d1ae5c58b3&list=CASE&rank=6&sessionScopeId=94e44afa96e2cd4013168fac02cff26aa6a5efd6889a9795eec377e0324248b5&ppcid=33e50ca875b14a17b7e5f281b82cb5af&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
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In this case, the conduct alleged was that Defendants diverted customers away from 

Plaintiff. The Court finds that these allegations fail to sufficiently allege a per se wrongful act 

or the doing of a lawful act with malice and unjustified in law for the purpose of invading the 

contractual rights or business relationship of another.  Count III is dismissed. 

IV.  Count V- Larceny by Conversion 

   Under MCL 750.362, larceny by conversion is proven by satisfying the following 

elements: 

(1) the property at issue must have some value, (2) the property 
belonged to someone other than the defendant, (3) someone 
delivered the property to the defendant, irrespective of whether that 
delivery was by legal or illegal means, (4) the defendant embezzled, 
converted to his own use, or hid the property with the intent to embezzle 
or fraudulently use it, and (5) at the time the property was embezzled, 
converted, or hidden, the defendant intended to defraud or cheat the 
owner permanently of that property. 
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In Gardner v Woods, 429 Mich 290, 301-302 (1987), the Michigan Supreme Court 

addressed whether a criminal statue could impose civil liability.  There the Court found: 

Where a penal statute is silent concerning whether a violation of its 
provisions should give rise to a civil remedy, courts will infer a civil 
remedy for the violation “to further the ultimate policy for the protection 
of individuals which they find underlying the statute, and which they 
believe the legislature must have had in mind.” Prosser & Keeton, Torts 
(5th ed), § 36, p 222. The civil remedy may be afforded through an existing 
tort action or a new cause of action analogous to an existing tort 
action. If there is no common-law tort sufficiently analogous to fit the 
situation, a new tort may be created for the purpose. Restatement Torts, 
2d, § 874A, clause (f), p. 304. (emphasis added) 

The Court agrees with Defendant that Plaintiff has failed to establish entitlement to 

civil relief under the criminal larceny statue and fails to cite governing law establishing that 

this criminal larceny statute was enacted to serve the “ultimate policy” of protecting 

companies from an alleged breach of contract. (Defendants’ Reply Br, p 4). 

And, even though the Court is dismissing the statutory conversion claim for the 

reasons stated above, Plaintiffs do have a “common-law tort sufficient analogous to fit the 

situation”—conversion. Thus, the criminal statute, which is silent concerning a civil remedy, 

should not be read to create one under these circumstances.  Moreover, Plaintiff fails to 

allege the fifth element-that the time the property was embezzled, converted, or hidden, 

the defendant intended to defraud or cheat the owner permanently of that property. 

Count V is dismissed. 

CONCLUSION 

Based on the above Defendant’s motion for summary disposition under MCR 2.116(8) is 
GRANTED as to Counts II-VIII. 

The Court notes that when summary disposition motion is based on MCR 2.116(C)(8), it 
must give the parties an opportunity to amend their pleadings as provided in MCR 2.118, 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694793&pubNum=0101577&originatingDoc=Ia30f3360fead11d9bf60c1d57ebc853e&refType=TS&originationContext=document&transitionType=DocumentItem&ppcid=d048e4e4aaf94fb2a86e7b6a9430515d&contextData=(sc.DocLink)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290694793&pubNum=0101577&originatingDoc=Ia30f3360fead11d9bf60c1d57ebc853e&refType=TS&originationContext=document&transitionType=DocumentItem&ppcid=d048e4e4aaf94fb2a86e7b6a9430515d&contextData=(sc.DocLink)
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unless evidence before the court shows that an amendment would be unjustified. MCR 
2.116(I)(5). Where a party does not seek leave of the court or obtain the opposing party’s 
consent to amend his or her pleading, “MCR 2.116(I)(5) [does] not require the court to sua 
sponte offer [the party] an opportunity to amend.” Kloian v Schwartz, 272 Mich App 232, 242 
(2006) (finding no plain error in these circumstances).  Here, Plaintiff had previously filed an 
amended its complaint,6 and does not seek leave to file a second amended complaint. 

IT IS SO ORDERED. 

This is not a final order and does not close the case. 

DATED:2/28/24 

6 As previously noted, the Amended Complaint exceeded the scope of the Stipulated Order to Amend by 
alleging additional causes of action. 
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