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Introduction

This is an unusual complaint. Instead of arguing that he suffered discrimination
based on his own protected characteristics, Joseph Kuilema, a former professor at Calvin
University (“Calvin”), alleges that Calvin failed to renew his contract because Mr. Kuilema
engaged in advocacy on behalf of other people. But an advocacy-based *“associational
discrimination” claim is not cognizable under ELCRA. Although Mr. Kuilema asserts that his
claim proceeds under ELCRA’s prohibition of discrimination on the basis of “sex,” Mr. Kuilema
does not allege that his sex made any difference to whether he was terminated from his position.
That is a fatal defect.

Mr. Kuilema’s retaliation claim is similarly flawed. First, he asserts that he suffered
retaliation for disagreeing with some of his fellow professors over whether they should have shown
a particular film to some of their students. But disputes over curriculum—which would require
this Court to adjudicate the relative pedagogical merits of each position—are not grounds for an
employment discrimination claim. Second, Mr. Kuilema asserts that he suffered retaliation for
disapproving of Calvin’s decision to question another of Calvin’s employees about whether that
employee had engaged in conduct that violated Calvin’s policies. But Mr. Kuilema did not assert
that disapproval until he appealed Calvin’s determination to non-renew him—that is, until after
the decision had already been made. And in any event, an employer’s decision to investigate a
potential violation of its policies does not create an objectively hostile work environment, as is
required to support Mr. Kuilema’s retaliation claim. The complaint therefore fails to assert a claim
that is viable under ELCRA.

Moreover, Mr. Kuilema’s complaint would pose serious constitutional problems if
it were allowed to proceed. Calvin is a religious university, and Mr. Kuilema was also a religious
leader in the affiliated church. Mr. Kuilema alleges that his teaching contract at Calvin was non-
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renewed because he officiated a marriage ceremony, and he invites the Court to judge whether that
ceremony was contrary to the religious doctrines of Calvin and its affiliated denomination, the
Christian Reformed Church (“CRC”).

The First Amendment precludes this Court from wading into this theological
thicket. As the Supreme Court has held, “[w]hen a school with a religious mission entrusts a
teacher with the responsibility of educating and forming students in the faith,” the First
Amendment bars employment claims against the school by its teachers. Our Lady of Guadalupe
Sch v Morrissey-Berru, 140 S Ct 2049, 2069 (2020). As evidenced by Mr. Kuilema’s complaint,
that is the case here: Calvin entrusted him to teach students from a Christian perspective and to
integrate his faith into every aspect of his teaching.

Moreover, “[t]he First Amendment protects the right of religious institutions ‘to
decide for themselves, free from state interference, matters of church government as well as those
of faith and doctrine.’” Id. at 2055 (citation omitted). Mr. Kuilema’s complaint asks this Court to
rule on matters of church government, faith, and doctrine, seeking determinations on whether
Calvin properly applied the doctrines of the Christian Reformed Church and, ultimately, whether
the University can apply its religious teachings when reappointing a leader at a local church to a
teaching position in the midst of an ongoing disagreement over church doctrine. On his own
allegations, Mr. Kuilema’s claims are barred by the First Amendment.

In short, Mr. Kuilema is not the appropriate plaintiff, because he has not alleged a
viable claim under ELCRA. And Calvin is not an appropriate defendant, because the First
Amendment bars Mr. Kuilema’s claims, anyway. The complaint should be dismissed.

Factual Background

As required for purposes of a motion under MCR 2.116(C)(8), the facts alleged in

the complaint are treated as if they are true. EI-Khalil v Oakwood Healthcare, Inc, 504 Mich 152,
2
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159-60; 934 NW2d 665 (2019). The following statement of facts also relies on the documents
attached to the complaint. See id. at 163 (“[T]he trial court could properly consider the e-mails
[attached to the complaint] under MCR 2.116(C)(8) because they were part of the pleadings. MCR
2.113(C).”). Nothing in this brief should be construed as an admission to any of the allegations in
the complaint.

A. Calvin _is founded by the Christian Reformed Church for the purpose of

teaching students in accordance with the doctrinal standards of the
denomination.

Calvin was founded by the CRC and educates students through providing courses
“which are of a positively Reformed character entirely in accord with the doctrinal standards of
the Christian Reformed Church in North America.” (Ex. A, Complaint,  10). Calvin’s purpose is
to “enrich the education experiences of its students by offering exposure to a variety of disciplines,
all from a distinctly Reformed perspective.” (Ex. A, Complaint, T 11).

As the denominational school of the CRC, Calvin is uniquely tied to the CRC.
Every member of Calvin’s board of trustees is appointed by the governing body of the CRC, which
is known as “Synod.” (Ex. A, Complaint Exhibit 1, Art. VII). Calvin’s articles of incorporation
also may not be amended without Synod’s approval. (Ex. A, Complaint Exhibit 1, Art. VI).

Because Calvin must be operated in a manner that is consistent with the CRC’s
doctrinal standards, Calvin has developed resources for its professors to guide circumstances in
which they disagree with the CRC’s stated position on a particular religious or theological topic.
(Ex. A, Complaint Exhibit 2, at 2). In part, Calvin requires an “appropriate tone and strategy” on
such occasions—*"“a strategy that begins by consulting with those in authority, and a tone of
humility that cares enough about the confessions to raise difficult issues and, at the same time, is
willing to submit to the judgment of the church.” (Ex. A, Complaint Exhibit 2, at 2 (emphasis

added)).
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B. Mr. Kuilema begins teaching at Calvin and instructs his students in religious
matters—but adopts a Biblical interpretation that is opposite to the
interpretation adopted by the CRC and Calvin.

In 2008, Mr. Kuilema began teaching as a social work professor at Calvin. (Ex. A,
Complaint, 1 9). As a professor, Mr. Kuilema’s responsibilities included “teaching courses from a
Reformed Christian perspective[.]” (Ex. A, Complaint, § 17). Although he alleges that he did not
engage in specific religious rituals or practices with his students, he alleges that he “used . . . his
courses to teach students about different faiths and belief systems.” (Ex. A, Complaint, | 20).

As noted in the materials attached to the complaint, Mr. Kuilema stated that the
religious creeds and confessions of the Reformed tradition “guide [his] work and life.” (Ex. A,
Complaint, Exhibit 5, at 2). His colleagues observed that “Joe is relentless in his integration of
faith and his profession in every way” and that “[h]is defense of his views is always expressed in
terms of his serious and heartfelt commitment to Reformed theology.” (Ex. A, Complaint, Exhibit
5, at 2-3). His students, likewise, “emphasize how consistently faith is embedded in his classes,
remarking for example, that ‘Christian themes were intertwined with every topic that was
discussed” and ‘He has a justice-oriented Christian perspective that we need more of.”” (Ex. A,
Complaint, Exhibit 5, at 3). Alumni, too, have pointed “to the formative role [Mr. Kuilema] played
in their lives both inside and outside of the classroom. In one instance, a student was brought back
to the faith while taking a class with him.” (Ex. A, Complaint, Exhibit 5, at 3).

According to his complaint, Mr. Kuilema also “addressed the CRC’s perspective
on certain issues” in his position at Calvin. (Ex. A, Complaint, { 29). Although the complaint
alleges that he “did not teach the CRC’s perspective in a way which furthered its influence on
students,” it nevertheless admits that Mr. Kuilema taught about the CRC’s perspective on various

issues. (Ex. A, Complaint, 1 29).
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In several respects, Mr. Kuilema actively opposed the doctrine of the CRC and
Calvin. For instance, he “adamantly voiced his opinions in opposition to the CRC’s position on
same-sex marriage.” (Ex. A, Complaint,  54). Mr. Kuilema was also “bluntly honest and vocal
with his students ... whenever he disagreed with the CRC’s position, particularly in regard to its
positions regarding LGBTQ+ persons.” (Ex. A, Complaint, § 29). Mr. Kuilema also drafted an
article that “was an unequivocal denouncement of [the CRC’s], and inherently Calvin’s, practiced
treatment of persons belonging to and associated with the LGBTQ+ community.” (Ex. A,
Complaint, 1 31).

C. Mr. Kuilema is denied tenure in 2018.

In 2017, Mr. Kuilema applied for tenure, but his application was denied by Calvin’s
Board of Trustees the following spring. (Ex. A, Complaint, { 46). As explained in the Board’s
letter communicating its decision, the Board determined that its decision was due to Mr. Kuilema’s
“communication tone and strategy,” cataloguing a list of incidents that made the Board hesitant
about approving tenure. (Ex. A, Complaint Exhibit 2, at 2). The Board informed Mr. Kuilema that
it needed more evidence that he would work “within college policies and procedures in the manner
expected of faculty members” as well as more evidence that Mr. Kuilema’s communications would
“serve to strengthen the college and the broader Christian community in constructive and
transparent ways.” (Ex. A, Complaint Exhibit 2, at 3).

Instead of granting tenure, Calvin reappointed Mr. Kuilema to a two-year term.
(Ex. A, Complaint, § 64). According to the complaint, the Board’s determination “was based on

the CRC’s interpretation of scripture” regarding same-sex relationships. (Ex. A, Complaint, { 49).
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D. Mr. Kuilema fails to be reappointed to a two-year-term after the PSC
determines that he did not appropriately consult with university leadership.

In October 2021, Mr. Kuilema officiated a wedding of two individuals who both
identified as female at the time of the wedding. (Ex. A, Complaint, 11 66, 72). One of the
individuals was a Calvin employee at the time of the wedding. (Ex. A, Complaint, { 67).

Before officiating the wedding, Mr. Kuilema consulted with the pastor of his local
church, the leadership of his local church congregation, and the chair of Calvin’s Department of
Sociology and Social Work. (Ex. A, Complaint, § 69). Despite being previously instructed to
consult with university administration regarding his disagreements with the CRC’s position,
Kuilema did not consult with Calvin’s dean, provost, or president about his decision to officiate
the same-sex wedding of a Calvin employee. (Ex. A, Complaint, | 95).

Nor did Mr. Kuilema inform Calvin’s administration that he had officiated the
wedding. Calvin’s administration did not learn about Mr. Kuilema’s conduct until almost two
months later, when, in December 2021, Calvin’s provost, Noah Toly, received photographs
indicating that Mr. Kuilema had officiated the wedding. (Ex. A, Complaint, | 73).

Provost Toly asked Mr. Kuilema to explain the context for his decision, which Mr.
Toly observed was “contrary to the official position of the university and the Christian Reformed
Church.” (Ex. A, Complaint, Exhibit 3, at 2). Mr. Toly also informed Calvin’s Professional Status
Committee (“PSC”) about Mr. Kuilema’s actions in order to aid them in their decision about
whether Mr. Kuilema should be reappointed to another two-year term of employment. (Ex. A,
Complaint, § 76 & Exhibit 3).

Mr. Kuilema confirmed that he officiated the wedding and provided an explanation
of his rationale for doing so. (Ex. A, Complaint, Exhibit 5, at 1). The PSC reviewed “relevant

Synodical documents” and obtained input from the leadership of Mr. Kuilema’s local church, as
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well as the denomination. (Ex. A, Complaint, Exhibit 5, at 1). The Dean of Calvin’s School of
Humanities, Arts, and Social Sciences expressed concern over Mr. Kuilema’s failure to consult
with his dean, the provost, or the president before engaging in activity that contradicted the CRC’s
stated policies and positions. (Ex. A, Complaint, Exhibit 5, at 2). Of particular concern was Mr.
Kuilema’s admission that, even if the Dean had counseled him not to officiate the wedding, “he
would have done it anyway” because he felt that the request to officiate was “a test from God and
that as a matter of personal integrity he had to accept.” (Ex. A, Complaint, Exhibit 5, at 4).

The PSC ultimately concluded that Mr. Kuilema’s conduct did not meet “the high
standard for consultation set for all faculty, or those communicated specifically to him by the Board
and Provost Brandsen in 2018.” (Ex. A, Complaint, Exhibit 6). As the PSC explained, it “was
troubled by Prof. Kuilema’s lack of transparency with the university” before deciding to officiate
the wedding. (Ex. A, Complaint, Exhibit 6). The PSC believed that “such a decision should have
been made with more forthright communication and consultation with Calvin administrative
leadership, including Prof. Kuilema’s Dean and Provost.” (Ex. A, Complaint, Exhibit 6). The PSC
was also “troubled by a lack of adherence to the commitments Prof. Kuilema made as a Calvin
faculty member to live within institutional guidelines, noting that many other faculty who would
like to see institutional and denomination change around LGBTQ+ affirmation shape their
advocacy within the bounds of these expectations and guidelines.” (Ex. A, Complaint, Exhibit 6).
The PSC recommended against reappointment for the fall of 2022. (Ex. A, Complaint, 1 94).

E. The Board upholds the PSC’s decision.

Mr. Kuilema appealed the PSC’s decision in April 2022, but Calvin’s Board of
Trustees denied the appeal. (Ex. A, Complaint,  96). Mr. Kuilema’s employment with Calvin

ended in August 2022. (Ex. A, Complaint, Exhibit 4).
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Meanwhile, the governing body of the CRC, Synod, determined during the summer
of 2022 that the CRC’s views on same-sex relationships have “confessional status” within the
denomination. (Complaint, § 105). As the complaint alleges, a religious teaching that has
confessional status “binds . . . professors at denominational schools, like Calvin” and requires those
teachings “to be upheld by professors at denominational schools.” (Complaint, {1 106-107).

F. Mr. Kuilema files suit, alleging two claims under ELCRA.

Mr. Kuilema (who is now a faculty member at Grand Valley State University)
subsequently filed this lawsuit. His complaint asserts two claims under ELCRA: (1) a claim for
“associational discrimination,” and (2) a claim for retaliation. (Complaint, §{ 115-148). Among
other allegations, the complaint asserts that Mr. Kuilema’s decision to officiate the wedding was
not actually contrary to CRC doctrine and that Calvin was “mistaken” for believing that Mr.
Kuilema’s conduct fell outside the bounds of the CRC’s religious position. (Complaint, { 88, 93,
99, 113).

Calvin files this motion in lieu of an answer under MCR 2.116(C)(8).

Legal Argument

l. Standard of Review

A defendant is entitled to summary disposition of a claim “if the opposing party has
failed to state a claim on which relief may be granted.” MCR 2.116(C)(8). A motion under MCR
2.116(C)(8) tests the legal basis of the complaint on the pleadings alone. Maiden v Rozwood, 461
Mich 109; 597 NwW2d 817 (1999). For purposes of such a motion, “[a]ll well-pleaded factual
allegations are accepted as true and construed in a light most favorable to the nonmovant.” Id. at
119. “However, mere conclusions, unsupported by allegations of fact, will not suffice to state a
cause of action.” Eason v Coggins Mem’|l Christian Methodist Episcopal Church, 210 Mich App

261, 263 (1993).
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I1. Mr. Kuilema’s ELCRA claims fail as a matter of law.

A. Any claims pertaining to conduct predating April 14, 2020 are time-barred.

As an initial point, the statute of limitations for ELCRA claims is three years. Garg
v Macomb Cty Cmty Mental Health Servs, 472 Mich 263, 281-82; 696 NW2d 646 (2005). There
is no continuing-violations theory under ELCRA. Id. at 282. Thus, although the complaint makes
several assertions pertaining to the denial of Mr. Kuilema’s tenure in 2018, any claim arising from
those allegations is time-barred.

B. Mr. Kuilema’s associational discrimination claim fails because he has not
alleged that he was discriminated against because of his sex.

Count | asserts that Calvin improperly discriminated against Mr. Kuilema “because
of ...sex.” MCL 37.2202(1)(a). Mr. Kuilema, however, does not allege that he was discriminated
against because of his sex; he alleges only that he was terminated due to his association with and
advocacy for individuals who identified as LGBTQ+. That claim—for alleged “associational
discrimination”—is not cognizable under ELCRA.

1. Under Rouch World, an employer discriminates on the basis of “sex” only
if it would have treated an employee of a different sex differently.

“[T]he essence of a sex discrimination civil rights suit is that similarly situated
people have been treated differently because of their sex.” Radtke v Everett, 442 Mich 368, 379;
501 NW2d 155 (1993). As the Michigan Supreme Court recently explained in Rouch World, LLC
v Dept of Civil Rights, 510 Mich 398 (2022), ELCRA’s prohibition of discrimination “because of
... Sex” requires a demonstration that “the discriminatory action would not have occurred but for
the sex of the complainant.” Id. at 420 (emphasis added).

In Rouch World, for example, a company denied a woman’s request to provide
services for her wedding with another woman. Id. 424. As the court explained, the key to
determining whether there was an ELCRA violation was whether it would have made a difference

9
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if the complainant’s sex had been different. In the case before it, the company would have hosted
the wedding “[h]ad [the female complainant] instead been a male.” 1d. Because the reason for the
company’s decision to deny its services turned on the fact that the complainant was a female
instead of a male, the court concluded that there was an ELCRA violation: “[B]ut for [the
complainant’s] sex, Rouch World would have rendered its services to [the complainant].” Id.

In reaching this conclusion, Rouch World adopted the same analysis that was
employed by the United States Supreme Court in Bostock v Clayton Cnty, 140 S Ct 1731 (2020).
See Rouch World, 510 Mich at 421-22 (“[W]e find that Bostock offers a straightforward analysis
of the plain meaning of analogous statutory language and we agree with its reasoning.”). In
Bostock, the court was tasked with determining the meaning of Title VII, which prohibits
employers from taking certain actions because of “sex.” The Bostock court explained that—just
like ELCRA—Title VIl employs a but-for standard of causation. Bostock, 140 S Ct at 1739. As
the Bostock court pointed out, “a but-for test directs us to change one thing at a time and see if the
outcome changes. If it does, we have found a but-for cause.” Id.

Applying this but-for standard in order to determine whether someone has suffered
discrimination because of their “sex,” Bostock explained that liability under the statute turns upon
whether the employer would have taken different action if the plaintiff’s sex had been different.
For example, if a woman is terminated for marrying a woman even though a man would not be
terminated for marrying a woman, then the woman has suffered discrimination because of her
“sex.” Bostock, 140 S Ct at 1741-42. After all, she would not have been terminated if she was
biologically a man instead of a woman. Thus, her “sex” is the but-for cause of her termination. Id.

Rouch World explicitly adopted Bostock’s reasoning. See Rouch World, 510 Mich

at 421. For purposes of determining whether a plaintiff was discriminated against because of “sex,”
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Michigan courts employ the same “swap test” that was employed in Bostock. If changing the sex
of the plaintiff would result in a different employment action, then “sex” is the but-for cause of the
employer’s conduct. Id. at 424. On the other hand, if changing the sex of the plaintiff has no effect
on the employer’s decision, then the plaintiff has not suffered discrimination because of “sex.”
Bostock, 140 S Ct at 1739.

2. Mr. Kuilema does not allege that he was treated differently because of his
Sex.

Mr. Kuilema does not allege that his sex was a but-for cause of his termination
because he does not allege that Calvin would have taken a different course of action if Mr. Kuilema
was a different sex. Mr. Kuilema alleges only that he was terminated for associating with LGBTQ+
individuals. He fails to allege that Calvin would not have terminated him if he was not male.

Although Mr. Kuilema asserts that ELCRA allows him to state a claim for
“associational discrimination” regardless of the fact that his sex was not a but-for cause of Calvin’s
action, Mr. Kuilema is incorrect. As Rouch World explains, ELCRA imposes a but-for causation
standard and extends only to employees who would not have suffered discrimination but for their
sex. See Rouch World, 510 Mich at 420 (ELCRA requires but-for causation). Under Rouch
World’s explication of ELCRA, the statute does not extend to employees who associate with other
individuals but who would have suffered the same employment action, regardless of their own sex.

The federal courts have already made this point when explicating the implications
of Bostock. For example, in Frith v Whole Foods Mkt, Inc, 38 F4th 263 (CA 1, 2022), plaintiffs
who were non-black asserted racial discrimination claims against their employer when they were
prohibited from wearing face masks supporting the Black Lives Matter movement. Id. at 267.
Although the plaintiffs argued that they could assert “associational discrimination” claims because

they suffered discrimination because of their advocacy for persons of a specific race, the court
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ruled that the claim was not cognizable under Title VII, due to Bostock. Id. at 271. Under Bostock,
“the proper focus is on the protected characteristic of the individual plaintiff. In other words, to
constitute unlawful racial discrimination under Title VI, an employment action must have been
taken ‘because of’ the race of the individual plaintiff.” Frith, 38 F4th at 271.

As Frith pointed out, a plaintiff fails to state a claim for employment discrimination
by alleging that she suffered discrimination because of her advocacy on behalf of someone else
who is in a protected class: “Title VII’s language, as discussed in Bostock, forecloses such a theory,
which essentially replaces the textual ‘because of such individual’s race’ with the atextual ‘because
of such individual’s advocacy for protected individuals.”” Id. at 272. The same result is required
under Rouch World, which adopted Bostock’s analysis. Mr. Kuilema cannot assert a claim for
associational discrimination based on his advocacy efforts because he has not alleged that his own
sex was a but-for cause of the employer’s conduct.

Nor do the Michigan cases upon which Mr. Kuilema relies allow employees to
claim that they suffered discrimination without alleging but-for causation with respect to their own
protected characteristics.

For example, in Bryant v Automatic Data Processing, Inc, 151 Mich App 424; 390
NwW2d 732 (1986), the Michigan Court of Appeals determined that discrimination against
interracial marriage violated ELCRA because it necessarily was motivated in part by the race of
the plaintiff. Id. at 430. The plaintiff in Bryant was a white woman who was married to a black
man. Id. at 426. As Bryant pointed out, the plaintiff’s race was a but-for cause of the employer’s
improper discrimination, because the discrimination arose only because the plaintiff was white and
her spouse was black. The plaintiff would not have suffered this type of discrimination if the

plaintiff had been a black woman married to a black man. 1d. at 430 (“If an employer discriminates
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against a white (or black) employee because of the latter’s marriage to a black (or white) spouse,
the race of both the employee and the spouse is a motivating factor.”). As Frith explained, “Where
a plaintiff claims discrimination based upon an interracial marriage or association, he alleges, by
definition, that he has been discriminated against because of his race.” Frith, 38 F4th at 272. Mr.
Kuilema, however, asserts no such claim.

Similarly, in Graham v Ford, 237 Mich App 670; 604 NW2d 713 (1999), the
plaintiffs alleged that their own race was a but-for cause of the employer’s illegal discrimination.
The plaintiffs, who were black, alleged that their employer, among other discriminatory acts,
“regarded the black plaintiffs unfavorably because of their working relationships with white
corrections employees[,]” including by calling employees “Uncle Tom” and by informing the
employees that they could do a “far better job portraying their race.” 1d. at 678-80. In other words,
the employer viewed the plaintiffs as acting inconsistently with their own race. Thus, Graham
involved the same type of scenario as in Bryant, where the plaintiffs’ own race was a but-for cause
of the discrimination that they experienced.

Both Bryant and Graham are consistent with the swap test imposed under Rouch
World. In both cases, the plaintiffs claimed that they would not have suffered an adverse
employment action but for their own race. Substituting the plaintiffs’ race in those cases for a
different hypothetical race would have led to a different employment action, just as substituting
the plaintiff’s sex in Bostock and Rouch World would have led to a different action. Neither Bryant
nor Graham announced a broader principle that allows an employee to appropriate discrimination
claims that belong to someone else simply by claiming that they are “associated” with them. See

Frith, 38 F4th at 272 (explaining the difference).
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When a statutory regime prohibits associational discrimination, it will explicitly
say so. The Americans with Disabilities Act, for example, prohibits discrimination on the basis of
“the known disability of an individual with whom the qualified individual is known to have a
relationship or association.” 42 USC § 12112(b)(4). ELCRA contains no such provision and
prohibits no such thing.

Mr. Kuilema’s assertion of an “associational discrimination” claim seeks to expand
ELCRA well beyond its text, transforming it from a statute that precludes discrimination on the
basis of certain immutable characteristics into a statute that precludes discrimination on the basis
of differing viewpoints. ELCRA does not extend that far. Instead, the Court must look to the sex
of the plaintiff to determine whether a statutory violation has occurred. Rouch World, 510 Mich at
540. Because Count One does not allege that Mr. Kuilema was treated differently because of his
sex, it fails to state a claim.

C. The complaint fails to state a claim for retaliation.

Count Two suffers the same fate as Count One. MCL 37.2701(a) contains two
clauses prohibiting retaliation: the opposition clause, which prohibits retaliation against someone
who “opposed a violation of this act,” and the participation clause, which prohibits retaliation
against someone who “made a charge, filed a complaint, testified, assisted, or participated in an
investigation, proceeding, or hearing under this act.” Id. Mr. Kuilema’s retaliation claim proceeds
only under the opposition clause, asserting that he was retaliated against for two reasons: (1) he
opposed his fellow faculty members’ decision to show a particular film, How Jack Became Black,
to students; and (2) he stated concerns about the PSC’s decision to ask one of the participants in
the relevant wedding whether the wedding had occurred. Those allegations do not suffice to state

a claim for retaliation.
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1. Disagreements over curriculum do not violate ELCRA.

First, Mr. Kuilema alleges that he opposed some of his fellow faculty members’
decision to show a film entitled How Jack Became Black because, in Mr. Kuilema’s view, it
perpetuated harmful stereotypes. (Ex. A, Complaint, { 78). But Mr. Kuilema cannot manufacture
a retaliation claim out of a curriculum dispute between him and his colleagues.

The complaint seems to assert that Mr. Kuilema opposed a violation of MCL 8§
37.2402, which prohibits an educational institution from discriminating against a student with
respect to admission or utilization of the school’s services. Id. But § 37.2402 says nothing about
disputes over curriculum choices, especially curriculum that does not have identifiable effects on
particularized students. Instead, § 37.2402 is implicated only when a particular student suffers an
“adverse action” as a result of discrimination—that is, an action in the educational context that is
comparable to “termination, demotion, salary cut, change to a lesser job title, or a significant loss
of benefits” in the employment context. Pruitt v Michigan State Univ, unpublished per curiam
opinion of the Court of Appeals, issued April 28, 2011 (Docket No. 295957), 2011 WL 1600499,
at *4 (attached as Exhibit B). In the educational context, that would likely require a student to be
denied admission to a program, to receive a failing course grade, or the like. There is no such
allegation here.

Nor does it suffice for Mr. Kuilema to allege that he was opposing a general climate
of institutional racism. Generally “opposing institutional racist practices” fails to implicate the
statute “because there is no indication that these alleged practices deny individuals the full
utilization of or benefit from the institution.” Higbee v E Michigan Univ, No. 18-13761, 2019 WL
2502733, at *3 (ED Mich, June 17, 2019) (attached as Exhibit C) (granting motion to dismiss
professor’s ELCRA retaliation claim for being disciplined for opposing a university’s allegedly

racist punishment of students).
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Instead, Mr. Kuilema has alleged only that he disagreed with some of his fellow
faculty members about whether to show one particular film to a class instead of showing a different
one. It is not grounds for a retaliation claim for one teacher to disagree with another about whether
to have their students listen to a speech by the Dalai Llama or to read an uncensored copy of
Huckleberry Finn or to engage with any number of cultural artifacts that might trouble or disrupt
preconceived notions of power or community: “[A]llegations that a school required that a book be
read, and then refused to remove it from the curriculum, fail[ ] to provide the basis for a claim of
discrimination under the Equal Protection Clause or Title V1, even when the school district is also
accused of a failure to take steps to remedy a hostile racial environment. It is simply not the role
of courts to serve as literary censors or to make judgments as to whether reading particular books
does students more harm than good.” Monteiro v Tempe Union High Sch Dist, 158 F3d 1022, 1032
(CA9, 1998) (dismissing student’s claim under Title VI for being forced to read Huckleberry
Finn). See also Strothers v City of Laurel, 118 F Supp 3d 852, 865 (D Md, 2015) (dismissing claim
alleging that supervisor created hostile work environment by airing a racially charged, “upsetting,”
and “offensive” film).

Mr. Kuilema is asking for discrimination laws to be wielded in order to police
curriculum debates. That is the function of neither ELCRA nor the courts.

2. The alleged questioning of a Calvin employee does not give rise to a
retaliation claim.

Mr. Kuilema also argues that he suffered retaliation because he opposed the fact
that Calvin interviewed one of its employees who was a participant in the wedding. (Ex. A,
Complaint, § 131-138). There are several flaws in this argument.

First, Mr. Kuilema’s allegations have timing issues. According to Mr. Kuilema, he

opposed Calvin’s conduct “in his appeal to his denial of tenure.” (Ex. A, Complaint, { 135). He
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was denied tenure in 2018. (Ex. A, Complaint Exhibit 2). If Mr. Kuilema is alleging that his
opposition occurred in 2018, then his claim is time-barred. See Garg, 472 Mich at 281-82.

On the other hand, if Mr. Kuilema is alleging that his opposition occurred when he
appealed the PSC’s decision in 2022 not to renew his appointment, then his opposition did not
occur until after the non-renewal decision had already been made. That is a problem, too, because
a plaintiff alleging retaliation cannot show that his or her protected activity caused the adverse
employment action if that activity did not occur before the employment action. See Barrett v
Kirtland Cmty Coll, 245 Mich App 306, 315-317; 628 NW2d 63 (2001) (employee’s
discrimination complaint could not have been a factor in the decision not to renew the employee’s
contract when employer circulated a memo recommending terminating the employee six days
before the discrimination complaint was filed), superseded on other grounds by Moldanado v
Ford, 476 Mich 372; 719 NW2d 809 (2006); Reynolds v Fed Exp Corp, 544 F App’x 611, 615
(CA6, 2013) (employee could not establish causation because employer “undisputedly
contemplated firing the plaintiffs and conducted most of his investigation into their absenteeism
before hearing the complaint of discrimination.” (emphasis in original)). Mr. Kuilema cannot
predicate a retaliation claim on alleged opposition conduct that occurred only after the termination
decision had already been made. See Clark Cty Sch Dist v Breeden, 532 US 268, 272 (2001)
(“[e]mployers need not suspend previously planned” actions due to protected activity, “and their
proceeding along lines previously contemplated, though not yet definitively determined, is no
evidence whatever of causality”); Montell v Diversified Clinical Servs, Inc, 757 F3d 497, 507
(CAG6, 2014) (“[E]mployees who see the proverbial writing on the wall that they are about to be
fired should not be able to use Title VII protections to insulate themselves from adverse

employment actions that were previously contemplated.”).
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Even assuming that Mr. Kuilema’s claim surmounts these timing hurdles, it fails to
identify an unlawful employment practice that he purportedly was opposing. Although Mr.
Kuilema’s complaint contends that Calvin subjected an employee to a hostile work environment
by questioning her about the wedding that Mr. Kuilema officiated, “whether a hostile work
environment exists should be determined by an objective reasonableness standard, not by the
subjective perceptions of a plaintiff.” Radtke, 442 Mich at 388. Moreover, there is “a relatively
high bar for what amounts to actionable discriminatory conduct under a hostile work environment
theory.” Phillips v UAW Int’l, 854 F3d 323, 328 (CA6, 2017); see id. at 327 n.3 (noting that
ELCRA and Title VII’s elements are “substantially the same”). A single act rarely establishes a
hostile work environment, unless it is an “extremely traumatic experience” such as rape or sexual
assault. Radtke, 442 Mich at 395.

Here, the complaint simply alleges that, on one occasion, Calvin “questioned” and
“investigated” the employee who was involved in the wedding. (Ex. A, Complaint, {1 86, 131).
An investigation does not create an objectively hostile work environment, and it is not an ELCRA
violation. See Pena v Ingham Cnty Rd Comm’n, 255 Mich App 299, 314; 660 NwW2d 351 (2003)
(“Plaintiff’s subjective perception that he was adversely affected because an investigation occurred
does not rise to the level of an objectively verifiable employment action”).

Even under the “participation” clause, an employee may not merely “generally
assert unfair treatment.” Barrett, 245 Mich at 319. And courts “have generally granted less
protection for opposition than for participation in enforcement proceedings.” Booker v Brown &
Williamson Tobacco Co, Inc, 879 F2d 1304, 1312 (CAG6, 1989). The alleged questioning of a
Calvin employee is neither an adverse employment action, nor did it create an objectively hostile

work environment. It is insufficient to support a retaliation claim under ELCRA.
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I11.  Mr. Kuilema’s claims are barred by the First Amendment.

Mr. Kuilema’s complaint does not allege valid claims under ELCRA. But even if
it did, they would be barred by the First Amendment.

A. The ministerial exception bars claims asserted against religious institutions by
employees who are entrusted with teaching students.

The First Amendment protects “the right of churches and other religious institutions
to decide matters of faith and doctrine without government intrusion.” Our Lady of Guadalupe Sch
v Morrissey-Berru, 140 S Ct 2049, 2060 (2020) (cleaned up). One implication of this rule is the
so-called “ministerial exception.” Id. at 2060-61; see Weishuhn v Cath Diocese of Lansing, 279
Mich App 150, 177; 756 NW2d 483 (2008). See also Conlon v InterVarsity Christian Fellowship,
777 F3d 829, 836 (CA6, 2015) (ministerial exception cannot be waived and applies against
Michigan state-law claims); Rehfield v Diocese of Joliet, 182 NE3d 123, 130-31 (lll, 2021)
(dismissing state law claims based upon ministerial exception). Under the ministerial exception,
courts must “stay out of employment disputes involving those holding certain important positions
with churches and other religious institutions.” Our Lady, 140 S Ct at 2060. That is because,
without the power to “select, supervise, and if necessary, remove” employees without interference
by secular authorities, a wayward leader’s “preaching, teaching, and counseling could contradict
the church’s tenets and lead the [religious community] away from the faith.” Id.

Although it is referred to as the “ministerial exception,” the doctrine applies not
only to formal members of the clergy but also to other leaders of religious organizations, including
teachers at religious schools. Id. That is because “[t]he religious education and formation of
students is the very reason for the existence of most private religious schools, and therefore the
selection and supervision of the teachers upon whom the schools rely to do this work lie at the core

of their mission.” Id. at 2056. Because teachers at such a school are entrusted with “transmitting
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the . . . faith to the next generation,” Hosanna-Tabor Evangelical Lutheran Church & Schv EEOC,
565 US 171, 192 (2012), courts routinely bar employment discrimination claims asserted by such
employees. See, e.q,, id. (teacher); Grussgott v Milwaukee Jewish Day Sch, Inc, 882 F3d 655 (CA7,
2018) (teacher); Fratello v Archdiocese of NY, 863 F3d 190 (CA2, 2017) (principal); Yin v
Columbia Int’l Univ, 335 F Supp 3d 803 (DSC 2018) (program director). These decisions
recognize that, “[w]hen a school with a religious mission entrusts a teacher with the responsibility
of educating and forming students in the faith, judicial intervention into disputes between the
school and the teacher threatens the school’s independence in a way that the First Amendment
does not allow.” Our Lady, 140 S Ct at 2069.

That is precisely the circumstance here. As is evident from the complaint, Calvin
expects its professors—including Mr. Kuilema—to incorporate the tenets of its faith in all aspects
of their teaching. Calvin is the university of the CRC, and it offers education in numerous
disciplines—but “all from a distinctly Reformed perspective.” (Ex. A, Complaint, § 11). The
courses it offers must be “of a positively Reformed character entirely in accord with the doctrinal
standards of the [CRC].” (Ex. A, Complaint, { 10).

Mr. Kuilema admits that his responsibilities included “teaching courses from a
Reformed Christian perspective[.]” (Ex. A, Complaint, 1 17). He admits that he “used . . . his
courses to teach students about different faiths and belief systems.” (Ex. A, Complaint, { 20). His
colleagues recognized that he “integrat[ed] . . . faith and his profession in every way,” his students
reported that “Christian themes were intertwined with every topic that was discussed” in his
classes, and at least one student “was brought back to the faith while taking a class with him.” (Ex.
A, Complaint, Exhibit 5, at 2-3). A key assessment in his reappointment application was his

demonstrated level of “Reformed Christian Commitment”; it noted, among other religious
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activities, his work with his home church to adopt the position that “references to ‘chastity’ in
Lords Day 41 of the Heidelberg Catechism do not exclude monogamous same-sex unions[.]” (EX.
A, Complaint, Exhibit 5 at 2.)

Mr. Kuilema also held a formal, religious office: he has served as an elder at
Sherman Street Church. (Ex. A, Complaint, Ex. 5 at 1-2). His title as elder was a factor in his favor
when seeking reappointment. See id. It also meant that the determinations surrounding his
appointment “fall[] into the overlapping space between the Church and the University,” and his
reappointment process occasioned consultation between the University and “Sherman Street
Church leadership and the Executive Committee of Classis Grand Rapids East,” a larger
community of CRC congregations. (Ex. A, Complaint, Ex. 5 at 1).

As a teaching professor, Mr. Kuilema also agreed to follow the guidelines and
dispute resolution procedures laid out in Confessional Commitments and Academic Freedom and
Handbook for Teaching Faculty. (Ex. A, Complaint, Ex. 6 at 1). He acknowledges that on issues
with “confessional status,” a professor “who disagrees with the Synod, is required to submit a
document called a ‘gravamen’ to their church and to Calvin” detailing the disagreement. (Ex. A,
Complaint, 1 107). His exhibits show he also agreed to the Covenant for Faculty Members, which
“points us to an appropriate tone and strategy for expressions of ecclesiastical freedom” while also
respecting “the judgment of the church.” (Ex. A, Complaint, Ex. 2 at 2, Ex. 3 at 2). Mr. Kuilema’s
compliance with this process for his own expressions of “ecclesiastical freedom” were discussed
at length in his reappointment process. (Ex. A, Complaint, EX. 2, Ex. 5, EX. 6).

Given his significant religious functions, Mr. Kuilema’s suit is barred by the
ministerial exception. In Our Lady, for example, the Court recognized that it should not second-

guess the defendant schools’ perception that its teachers “play[ed] a vital part in carrying out the

21

135
Appendix 5 - Def. Calvin's Mtn to Dismiss, Brief in Support, and

Unopposed Mtn to File Brief in Excess of 20 Pages

INd 1#:ST:CT ST0T/TT/8 DS Aq IATADTY



mission of the church.” Id. at 2066. “In a country with the religious diversity of the United States,
judges cannot be expected to have a complete understanding and appreciation of the role played
by every person who performs a particular role in every religious tradition.” Id. And here, it is
clear from Mr. Kuilema’s complaint that religious faith and instruction was inextricably entangled
with his role at Calvin.

Courts have dismissed similar claims on similar allegations before. For example, in
Adams v Indiana Wesleyan Univ, No. 3:09-CV-468, 2010 WL 2803077, at *8 (ND Ind, July 15,
2010) (attached as Exhibit D), the court granted a motion to dismiss discrimination claims asserted
against a religious university by a professor who was the former chair of its social work
department, reasoning that, although the plaintiff “may very well have been free to present and
discuss secular topics and issues in her classroom, it is also true that she was charged with
incorporating the doctrine of the Wesleyan Church into her curriculum.” Id., at *8. Similarly, in
Stately v Indian Cmty Sch of Milwaukee, Inc, 351 F Supp 2d 858, 869 (ED Wis, 2004), the court
dismissed an employee’s claim against religious school in part because the school “requires all of
its teachers to integrate Native American culture and religion into their classes.” Id. at 869. See
also Tomic v Cath Diocese of Peoria, 442 F3d 1036, 1040 (CA7, 2006), abrogated on other
grounds by Hosanna-Tabor, 565 US at 171 (affirming dismissal of complaint by organist). The
same result is in order here.

To the extent that Mr. Kuilema’s complaint relies on a list of factors noted in
Weishuhn as potentially relevant to the ministerial exception, Weishuhn predated Our Lady. And
Our Lady specifically rejected the notion that any particular list of factors “must be met—or even
that they are necessarily important—in all . . . cases.” Our Lady, 140 S Ct at 2063. Moreover, even

in Weishuhn, the court recognized that the duty of “teaching ‘secular’ classes is not necessarily
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‘purely secular’ in the context of religious schools. This is particularly true in this case where
plaintiff stated that she incorporated her religious teachings into her mathematics lessons.”
Weishuhn v Lansing Cath Diocese (““Weishuhn 11°*), 287 Mich App 211, 218-19; 787 Nw2d 513
(2010) (internal quotation omitted) (concluding that teacher was ministerial). The same allegations
are present here.

Moreover, Mr. Kuilema admits that—despite being in a position that required him
to teach from a Reformed perspective that hewed to “the doctrinal standards of the [CRC]” (EX.
A, Complaint, 1 10)—he actively opposed several of the CRC’s positions on matters that the CRC
has deemed to have “confessional” status and which thereby “bind[] . . . professors at
denominational schools, like Calvin” and which must be “upheld” by Calvin’s professors.
(Complaint, 11 29, 54, 105-107). Mr. Kuilema may be attempting to evade the ministerial
exception by claiming that he did not teach the CRC’s faith but instead opposed it. But the notion
that an employee may evade the ministerial exception by alleging that “she did not act in a
ministerial capacity, even if she were entrusted to do so” is a mistaken view of how the exception
functions. Starkey v Roman Cath Archdiocese of Indianapolis, Inc, 41 F4th 931, 941 (CA7, 2022).
The relevant question is “what an employee is entrusted to do, not simply what acts an employee
chooses to perform.” Id. “[A]n employee is still a minister if she fails to adequately perform the
religious duties she was hired and entrusted to do.” Id.

Instead, Mr. Kuilema’s allegations underscore the necessity for deference to
Calvin’s decision. Mr. Kuilema may hold beliefs that differ from those held by Calvin and the
CRC. But he is not entitled to force Calvin to allow him to teach those beliefs within its community,

when Calvin has determined that they fall outside of its religious tradition. To prevent that, in fact,
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is precisely why the ministerial exception was recognized in the first place. Our Lady, 140 S. Ct.
at 2060.

In that respect, the ministerial exception fosters the pluralism that the First
Amendment was adopted to protect. “Religious groups are the archetype of associations formed
for expressive purposes.” Hosanna-Tabor, 565 US at 200 (Alito, J., and Kagan, J., concurring).
And the ability to determine that certain activities in furtherance of a religious organization’s
mission should be conducted only by “those committed to that mission” is “a means by which a
religious community defines itself.” Corp of Presiding Bishop of Church of Jesus Christ of Latter-
day Saints v Amos, 483 US 327, 342 (1987) (Brennan, J., concurring). Applying antidiscrimination
law to override Calvin’s decision to disaffiliate itself with Mr. Kuilema’s views not only would
impair Calvin’s ability “to express those views, and only those views, that it intends to express,”
Boy Scouts of Am v Dale, 530 US 640, 648 (2000), but would also cause Calvin “as it currently
identifies itself to cease to exist.” Christian Legal Soc’y v Walker, 453 F3d 853, 863 (CA7, 2006).
Ironically, it is Mr. Kuilema, not Calvin, who is impermissibly attempting to impose uniformity
where principles of pluralism should govern instead.

B. Mr. Kuilema’s claims are barred by the ecclesiastical abstention (or church
autonomy) doctrine.

In addition to guaranteeing religious institutions the freedom to select their own
leaders, the First Amendment provides religious institutions the broader autonomy to make
decisions of religious import without interference from the courts. This doctrine, sometimes
referred to as the ecclesiastical abstention doctrine, and other times referred to as the church
autonomy doctrine, “reflects this Court’s longstanding recognition that it would be inconsistent
with complete and untrammeled religious liberty for civil courts to enter into a consideration of

church doctrine or church discipline . . .” Winkler v Marist Fathers of Detroit, Inc, 500 Mich 327,
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337-338; 901 NW2d 566 (2017) (cleaned up). “[A]voidance, rather than intervention, should be a
court’s proper role when adjudicating disputes involving religious governance.” Demkovich v St
Andrew the Apostle Parish, 3 F4th 968, 975 (CA7, 2021) (en banc).

The religious autonomy doctrine protects a religious institution’s personnel
decisions—even when they do not involve individuals who qualify as “ministers” for purposes of
the ministerial exception—when those decisions are “based on religious doctrine.” Bryce v
Episcopal Church in the Diocese of Colorado, 289 F3d 648, 660 (CA10, 2002). When employees
are terminated for their opposition to their religious employer’s doctrinal views, they cannot assert
employment discrimination claims, because any adjudication of those claims would require the
court to weigh in on the appropriateness of the institution’s religious beliefs. For example, the
court in Curay-Cramer v Ursuline Academy upheld the dismissal of a Title VII claim against a
religious school because it would “necessarily involve inquiry into the good faith of the position
asserted by the clergy-administrators and its relationship to the school’s mission. The very process
of inquiry can impinge on rights guaranteed by the First Amendment.” 450 F3d 130, 138 (CA3,
2006) (internal quotation and citation omitted).

The same is true here. Mr. Kuilema’s complaint asks this Court to decide whether
“CRC’s interpretation of scripture . . . was an unofficial view based on pastoral guidance,” or “a
binding issue of confessional status.” (Ex. A, Complaint 1 49). He seeks a factfinding that “Calvin
incorrectly believed that officiating the wedding was contrary to the CRC's position regarding
same sex relationships,” and on whether “Kuilema had officiated the wedding in accordance with
Calvin policies, the CRC doctrine, and his Christian Reformed Church's approval.” (Ex. A,
Complaint 11 93, 100). His claims also seek a determination on when and whether Synod treats

same-sex sexual relationships differently from same-sex marriage, and on Calvin’s theological
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distinctions on issues of marriage and gender identity. (Ex. A, Complaint { 88, 101, 112, 113).
These are all indisputably religious questions. See, e.g., Demkovich, 3 F4th at 979 (“How
Demkovich’s employment ended—uwith a dispute over religious doctrine—cements the religious
character of their relationship.”).

Those inquiries are off limits under the First Amendment. “[I]t is not within the
judicial function and judicial competence to inquire whether the petitioner or his fellow worker
more correctly perceived the commands of their common faith. Courts are not arbiters of scriptural
interpretation.” Thomas v Rev Bd of Indiana Emp Sec Div, 450 US 707, 716 (1981). See also Smith
v Calvary Christian Church, 462 Mich 679, 684; 614 NW2d 590 (2000) (“[C]ivil courts may not
redetermine the correctness of an interpretation of canonical text or some decision relating to
government of the religious polity.” (citations and quotations omitted)). And although Mr.
Kuilema contends that his beliefs did not actually fall outside the CRC’s stated position at the time
of his conduct, this Court cannot “resolv[e] underlying controversies over religious doctrine.” Our
Lady, 140 S Ct at 2063 n.10. Instead, the Court must “defer to the religious entity’s resolution of
such questions, and adjudicate the claim accordingly.” Winkler, 500 Mich at 341.

Because Mr. Kuilema pleads that Calvin’s decision to terminate him was based on
their religious differences with respect to same-sex relationships, his claims are barred by the

religious autonomy doctrine.

Sometimes, religious communities must make difficult decisions, including about
who is best suited to serve in leadership within the community. Not everyone inside the community
will agree with all of those decisions, nor will everyone outside of it. But the First Amendment

guarantees that defining the boundaries of the religious community, no matter how difficult, is the
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prerogative of that community. Otherwise, religious institutions like Calvin would no longer be
able to articulate a unique identity, and their distinctive contributions to scholarship, academia,
and the wider communities in which they operate would cease to exist. The fact that Calvin has
drawn boundaries in places where those who are not of the faith would not draw them (or in places
in which there is disagreement within the community about where to draw them) is cause for
neither surprise nor alarm. Instead, it reflects precisely the sort of minority viewpoint that the First
Amendment protects and celebrates.

Conclusion

The complaint should be dismissed with prejudice.

MILLER JOHNSON
Attorneys for Defendant

Dated: May 26, 2023 By
Stephen J. van Stempvoort (P79828)
Jacob L. Carlton (P84859)
45 Ottawa Avenue SW, Suite 1100
Grand Rapids, MI 49503
616.831.1700
vanstempvoorts@millerjohnson.com
carltonj@millerjohnson.com
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COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

Bradley PRUITT, Plaintiff-Appellant,
V.
MICHIGAN STATE UNIVERSITY, Erica Bracamontes,
Frances Chames, Margaret Thompson, Mary Nettleman

and Marsha Rappley, Defendants—Appellees.

Docket No. 295957.
[
April 28, 2011.

Ingham Circuit Court; LC No. 08-001682—-NZ.

Before: METER, P.J., and SAAD and RONAYNE KRAUSE,
1.

Opinion
PER CURIAM.

*1 Plaintiff appeals a trial court order that granted summary
disposition to defendants. For the reasons set forth below, we
affirm.

I. FACTS AND PROCEEDINGS

Plaintiff attended Michigan State University's College of
Human Medicine. In the fall of 2005, Erica Bracamontes
acted as plaintiff's instructor and evaluator during a clerkship
rotation. On December 24, 2005, plaintiff received a written
evaluation drafted by Bracamontes, in which she stated that
plaintiff engaged in inappropriate physical contact with her
and that she considered the contact to be disrespectful.
Plaintiff complained about the evaluation to clerkship director
Dr. Frances Chames, and to assistant dean Dr. Kent Bottles.
In January 2006, Dr. Bottles wrote a letter to plaintiff in
which he observed that the allegation against plaintiff was
very serious and that plaintiff must change his “attitude
and behavior.” Dr. Bottles warned that if plaintiff engaged
in further unprofessional conduct, he would be subject
to a formal disciplinary hearing and Dr. Bottles would

include the information in plaintiff's dean's letter, which
is a comprehensive performance evaluation submitted to
residency programs to which the medical student has applied.
Dr. Bottles further stated that “any comments from your
clerkship final grade letters, including preceptor evaluations,
may be included in your dean's letter.”

Dr. Chames included Bracamontes's comments in the final
grade memorandum for plaintiff's clerkship. According to
plaintiff, he complained to Dr. Chames numerous times about
her inclusion of the comments, she agreed to rewrite the
letter but, with each rewrite, she included Bracamontes's
comments about plaintiff's conduct. Dr. Chames set up a
meeting with the clerkship directors so that plaintiff could
appeal the inclusion of the comments in his final grade.
However, plaintiff maintains that Dr. Chames did not tell him
when the meeting would take place, and this resulted in the
denial of his appeal.

Because Dr. Bottles left Michigan State in 2006, plaintiff's
dean's letter was drafted by Dr. Margaret Thompson, assistant
dean of the College of Human Medicine. Dr. Thompson
included Bracamontes's comments in the letter. Plaintiff
appealed the matter to the chairperson of internal medicine,
Mary Nettleman, and she denied the appeal in January
2007. Plaintiff then filed a grievance to the College of
Human Medicine Hearing Panel. The panel concluded that
plaintiff should have been given feedback right away about
his touching of Bracamontes so that he could correct his
behavior or otherwise respond to Bracamontes's concerns.
The panel also found that Dr. Chames should have notified
plaintiff about when the clerkship directors would meet
to discuss his initial appeal. The panel passed the matter
on to Dean Marsha Rappley, who removed Bracamontes's
comments from plaintiff's dean's letter. Plaintiff received a
designation of “Very Good” in the dean's letter and the
letter contains primarily positive comments about plaintiff's
medical school performance. However, plaintiff complains
that Dean Rappley should have removed other negative
comments about plaintiff and should not have added a remark
that “there have been faculty and administrator concerns
about communication.”

*2 Plaintiff filed his complaint on December 23, 2008, and
he amended the complaint twice thereafter. Plaintiff alleged
that Michigan State and its employees Bracamontes, Chames,
Thompson, Nettleman and Rappley discriminated against him
on the basis of his gender, in violation of the Civil Rights
Act (CRA), MCL 37.2101, et seq. He specifically claimed
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that, because they are biased against males, defendants acted
individually and in concert to violate the rules and procedures
of the medical school in evaluating plaintiff and that they did
so in order to give plaintiffa negative evaluation. Plaintiff also
alleged that defendants treated him differently than similarly
situated females and that they retaliated against him for
raising allegations of gender bias.

The trial court granted summary disposition to defendants
in an opinion and order filed on December 21, 2009.
Specifically, the trial court ruled that plaintiff failed to
establish a genuine issue of material fact that he was subject
to a materially adverse action, that any actions were taken by
defendants because plaintiffis male, or that defendants treated
similarly situated female students differently.

II. ANALYSIS

A. STANDARD OF REVIEW AND APPLICABLE LAW

The trial court did not specify the subrule on which it
relied in granting defendants' motion, but the court's opinion
shows that it considered documentary evidence outside of
the pleadings. Therefore, we review the decision under MCR
2.116(C)(10). As this Court explained in Campbell v. Human
Services Dep't, 286 Mich.App. 230, 234-235, 780 N.W.2d
586 (2009):

This Court reviews de novo a trial court's decision
regarding a motion for summary disposition. Kuznar v.
Raksha Corp., 481 Mich. 169, 175, 750 N.W.2d 121
(2008). Summary disposition of all or part of a claim
may be granted under MCR 2.116(C)(10) when, “[e]xcept
as to the amount of damages, there is no genuine issue
as to any material fact, and the moving party is entitled
to judgment ... as a matter of law.” “A motion under
MCR 2.116(C)(10) tests the factual sufficiency of the
complaint.” Corley v. Detroit Bd. of Ed., 470 Mich. 274,
278, 681 N.W.2d 342 (2004) (citation and quotation marks
omitted). The moving party must specifically identify the
matters that allegedly have no disputed factual issues,
and the nonmoving party must support its position that
a disputed factual issue does exist by using affidavits,
depositions, admissions, or other documentary evidence.
MCR 2.116(G)(4); Coblentz v. City of Novi, 475 Mich. 558,
569, 719 N.W.2d 73 (20006).

Plaintiff brought his claim pursuant to MCL 37.2402 of the
CRA, which provides, in relevant part:

An educational institution shall not do any of the following:

(a) Discriminate against an individual in the full utilization
of or benefit from the institution, or the services, activities,
or programs provided by the institution because of religion,
race, color, national origin, or sex.

*3 (b) Exclude, expel, limit, or otherwise discriminate
against an individual seeking admission as a student or an
individual enrolled as a student in the terms, conditions, or
privileges of the institution, because of religion, race, color,
national origin, or sex.

“The CRA also prohibits employers from retaliating against
a person ‘because the person has opposed a violation
of this act, or because the person has made a charge,
filed a complaint, testified, assisted, or participated in an
investigation, proceeding, or hearing under this act.” “ Chen
v. Wayne State Univ., 284 Mich.App. 172, 201, 771 N.W.2d
820 (2009), quoting MCL 37.2701(a).

The education provisions in MCL 37.2402 have rarely been
addressed by our courts. As this Court explained in Fonseca
v. Michigan State University, 214 Mich.App. 28, 30, 542
N.W.2d 273 (1995), “[b]ecause the educational provisions
of the act have received little judicial interpretation and
because the statutory language employs terms of art used
and judicially interpreted extensively in the specialized but
extensive field of employment discrimination, we look to
these decisions to help us interpret and apply the law to the
facts.” Plaintiff does not dispute that he lacks direct evidence
of gender bias. Accordingly, he was required to present a
prima facie case of discrimination under the burden-shifting
approach set forth in McDonnell Douglas Corp. v. Green, 411
U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). Hazle v.
Ford Motor Co., 464 Mich. 456,462, 628 N.W.2d 515 (2001).
Borrowing from the employment context, this approach
required plaintiff to show that he belongs to a protected class,
he suffered an adverse action, he was otherwise qualified, and
the adverse action occurred under circumstances giving rise
to an inference of unlawful discrimination. See Sniecinski v.
Blue Cross and Blue Shield of Mich., 469 Mich. 124, 134, 666
N.W.2d 186 (2003).

B. DISCUSSION
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Plaintiff complains that defendants failed to adequately
support their motion for summary disposition and, therefore,
it was error for the trial court grant the motion. MCR 2.116(G)
states that, when judgment is sought under MCR 2.116(C)
(10), the moving party must submit documentary evidence in
support. MCR 2.116(G) provides, in relevant part:

(4) A motion under subrule (C)(10)
must specifically identify the issues as
to which the moving party believes
there is no genuine issue as to any
material fact. When a motion under
subrule (C)(10) is made and supported
as provided in this rule, an adverse
party may not rest upon the mere
allegations or denials of his or her
pleading, but must, by affidavits or
as otherwise provided in this rule,
set forth specific facts showing that
there is a genuine issue for trial. If
the adverse party does not so respond,
judgment, if appropriate, shall be
entered against him or her.

Defendants submitted documents to support their motion
for summary disposition, including a copy of the
student handbook, a copy of medical student rights and
responsibilities, the findings of the hearing committee, a letter
from Dr. Bottles to plaintiff, an affidavit of Dr. Bottles, an
affidavit of Dr. Thompson, and plaintiff's revised dean's letter.
Defendants relied on the evidence to support their argument
that there is no genuine issue of material fact that plaintiff
ever suffered a materially adverse action, that defendants
were predisposed to discriminate against males, or that they
treated plaintiff differently as a male in this case. We hold
that, contrary to plaintiff's assertions, defendants supported
their arguments as required by the court rule. In response,
plaintiff failed to submit documentary evidence setting forth
specific facts to establish that there is a genuine issue for
trial. Accordingly, the trial court correctly granted summary
disposition to defendants.

*4 We agree with the trial court that plaintiff failed to
establish that he suffered an adverse action. To establish this
element, plaintiff had to show that he suffered more than a
minor inconvenience or change. In the employment context,
materially adverse actions would include termination,

demotion, salary cut, change to a lesser job title, or a
significant loss of benefits. Chen v. Wayne State Univ., 284
Mich.App. 172,202, 771 N.W.2d 820 (2009). Here, plaintiff
failed to present any evidence to establish that he suffered
a similar action that would qualify as actionable under the
CRA. It is undisputed that Bracamontes's comments about
plaintiff's improper physical contact were removed from
plaintiff's dean's letter. Further, Dean Rappley's comment that
“there have been faculty and administrator concerns about
communication” does not constitute a materially adverse
action against plaintiff. If plaintiff had alleged or shown that,
for example, he was dismissed from the medical school or he
received a lower graduating designation for reasons related
to gender bias, this may have amounted to an adverse action.
But plaintiff made no such allegation, he received a “Very
Good” designation in the dean's letter, and the letter contains
overwhelmingly positive comments about his medical school
performance.

If plaintiff had shown that the comments in the dean's letter
constituted an adverse action by defendants, he was also
required to show that the action was motivated by an intent
to discriminate based on gender. “A plaintiff who claims a
decision was discriminatorily motivated must produce some
facts from which a factfinder could reasonably infer unlawful
motivation.” Fonseca, 214 Mich.App. at 31, 542 N.W.2d 273.
Plaintiff has produced no facts to establish that defendants,
individually or in concert, had any unlawful motivation
in recording plaintiff's unprofessional conduct. While the
hearing panel concluded that Bracamontes should have
talked to plaintiff about his unwanted physical contact, no
evidence suggests that her failure to do so or any subsequent
reporting of the incidents was motivated by plaintiff's gender.
Moreover, plaintiff has made no factual showing to refute
the accuracy or relevance of any of the comments contained
in the dean's letter and he has not presented evidence to
support his allegation that defendants intentionally, and with
discriminatory motive, engaged in an effort to give him a
negative evaluation.

Plaintiff contends that defendants treated Bracamontes more
favorably because she is female. Specifically, he asserts that
Bracamontes was never disciplined for failing to talk to
plaintiff about his unwanted physical contact, but he was
punished through the inclusion of this information in his
reviews and dean's letter. Again, referring to the employment
context, “[t]o avoid summary disposition under the disparate
treatment theory, the plaintiff must present sufficient evidence
to permit a reasonable juror to find that for the same or similar
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conduct the plaintiff was treated differently from a similarly
situated male [or female] employee.” Duranceau v. Alpena
Power Co., 250 Mich.App. 179, 182, 646 N.W.2d 872 (2002).
To establish that another is similarly situated, plaintiff had
to show that all relevant aspects of Bracamontes's situation
were “nearly identical” to his situation. See Town v. Michigan
Bell Telephone Co., 455 Mich. 688, 700, 568 N.W.2d 64
(1997). It is undisputed that Bracamontes was a resident
instructor in the clerkship program and that she was charged
with instructing plaintiff and evaluating his performance in
his student medical rotation. Plaintiff and Bracamontes were
not similarly situated. Moreover, unlike plaintiff, there is no
allegation that Bracamontes engaged in unwanted physical
contact with a student, so plaintiff simply cannot establish that
he was treated differently “for the same or similar conduct....”
Duranceau, 250 Mich.App. at 182, 646 N.W.2d 872.

*5 Plaintiff asserts that defendants retaliated against him
because he made allegations of gender bias. Our courts have
ruled that, in an employment context, to establish a prima
facie case of retaliation under the CRA, a plaintiff must show:
“ ‘(1) that he engaged in a protected activity; (2) that this
was known by the defendant; (3) that the defendant took an
employment action adverse to the plaintiff; and (4) that there
was a causal connection between the protected activity and
the adverse employment action.” “ Garg v. Macomb County
Community Mental Health Services, 472 Mich. 263, 273, 696
N.W.2d 646 (2005), quoting DeFlaviis v. Lord & Taylor, Inc.,
223 Mich.App. 432, 436, 566 N.W.2d 661 (1997). Plaintiff

claims he raised the issue of sexual bias during the grievance

End of Document

process and that he was punished when defendants referenced
his unprofessional conduct in his dean's letter. However, the
reference to Bracamontes's complaint was removed from
plaintiff's letter, there is no evidence of an adverse action
against plaintiff and, even if a negative comment in the letter
could amount to an adverse action, plaintiff has failed to
allege or document any facts to establish a causal connection
between his allegation of sexual bias and any comments
in the letter. Therefore, plaintiff failed to establish a claim
for retaliation and the trial court correctly granted summary
disposition to defendant.

Plaintiff also complains that discovery was not complete
when the trial court granted summary disposition to
defendants. The scheduling order in the lower court file
shows that the discovery cut-off date was December 31, 2009.
The trial court granted summary disposition to defendants
on December 21, 2009, after the case was pending for a
year. Further, in light of plaintiff's failure to even allege
sufficient facts to support his claims, it does not appear that
further discovery would uncover factual support to oppose
defendants' motion for summary disposition. State Treasurer
v. Sheko, 218 Mich.App. 185, 190, 553 N.W.2d 654 (1996).
Accordingly, plaintiff's claim is without merit.

Affirmed.

All Citations

Not Reported in N.W.2d, 2011 WL 1600499

© 2023 Thomson Reuters. No claim to original U.S. Government Works.
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2019 WL 2502733
United States District Court, E.D.
Michigan, Southern Division.

Mark HIGBEE, Plaintiff,
v.
EASTERN MICHIGAN
UNIVERSITY, et al., Defendant.

Case No. 18-13761
|
Signed 06/17/2019

Attorneys and Law Firms

Glen N. Lenhoff, Law Office of Glen N. Lenhoff, Grand
Blanc, M1, for Plaintiff.

James F. Hermon, Ryan J. VanOver, Dykema Gossett, Detroit,
MI, Jill M. Wheaton, Dykema Gossett, Ann Arbor, MI, for
Defendant.

OPINION AND ORDER GRANTING
INSTITUTIONAL DEFENDANTS'
MOTION TO DISMISS (ECF No. 28)

Sean F. Cox, United States District Judge

*] In September 2016, racist graffiti appeared on the
campus of Eastern Michigan University. Students protested,
and the University instituted disciplinary actions against
the protestors. Almost a year later, a former student was
arrested for the vandalism. In the arrest's aftermath, Plaintiff
—a history professor at the University—posted a message
in a public Facebook group, criticizing the University's
response to the graffiti and referring to African American
administrators as “ ‘HN in C’ functionaries.” The University
interpreted this phrase as a racial slur and suspended Plaintiff,
without pay, for one semester. Plaintiff filed a grievance
through his union, and an arbitrator reversed his suspension.

On December 4, 2018, Plaintiff filed this lawsuit, alleging
two sets of claims. First, Plaintiff brings retaliatory discharge
claims under Michigan's Elliott-Larsen Civil Rights Act
(“ELCRA”) against the University and its Board of Regents
(“the Institutional Defendants”). Second, Plaintiff brings
First Amendment retaliation claims, under 42 U.S.C. §
1983, against the individual Regents and other administrators

who decided to punish him for the post (“the Individual
Defendants™). !

On February 14, 2019, the Institutional Defendants filed

a motion to dismiss the ELCRA claims. (ECF No. 28).2
For the reasons below, the Court will grant the Institutional
Defendants' motion and dismiss the ELCRA claims.

BACKGROUND

Plaintiff Mark Higbee is a Professor of American History at
Eastern Michigan University. Defs. Stat. of Material Facts q 1.
(ECF No. 27, PagelD 94). Higbee teaches courses on African
American History. Id. at 2.

In September 2016, racist messages were spray-painted on
a residence hall at the University. /d. at § 13; Ex. 3 (ECF
No. 27-4). More racist graffiti appeared the next month. /d.
Students protested the graffiti by organizing a peaceful sit-
in at a University building. /d. After the protesters refused to
leave the building at closing time, the University disciplined
them by issuing formal reprimands and deferred suspensions.
Id. The University later dropped all disciplinary action against
the protesters. /d. Pl.'s Counter-Stat. Of Material Facts 9 15.
(ECF No. 35, PagelD 584).

More than a year after the first act of vandalism, an African
American former student of the University was arraigned
on criminal charges for creating the graffiti. Defs. Stat. of
Material Facts. § 16. In the aftermath of the arraignment,
Higbee wrote the following post in “EMUTalk,” a public
Facebook group:

EMU administrators, a small group of well paid white
guys in suits (plus one woman and a few lower level “HN
in C” functionaries), lacked the insight to imagine that
they could ever, possibly, be remotely seen as responsible
for institutional racist practices. And so they continued to
act as the aggrieved party, needlessly alienating students
who objected to racism. Why EMU officials, earning six
figures or more, took this stance can only be explained
by a combination of 1. ignorance about what racism is, 2.
overconfidence that they are the good guys, 3. a lack of
knowledge of EMU specifically and of higher education
generally.

Compl. q 26.
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*2 In their motion to dismiss, the Institutional Defendants
argue that “HN in C” is commonly understood to stand
for “Head Nigger in Charge.” Institutional Defs.' Br. 4, n.5
(ECF No. 28, PagelID 142) (collecting cases in which a court
has noted this meaning). In response, Higbee contends that,
among scholars of the African American experience, “HN
in C” is commonly understood to mean “Head Negro in

Charge.” Higbee Aff. § 5. (ECF No. 34, PagelD 524-525). 3

On December 13, 2017, the University suspended Higbee,
without pay, for one semester and required him to attend and
complete a one-on-one training session with a professional
consultant. Compl. at § 27. The University also banned
Higbee from campus and from using its email system. /d.

As a member of the University's Chapter of the American
Association of University Professors, Higbee grieved his
suspension and discipline. /d. at § 29. On July 23, 2018
arbitrator Barry Goldman reversed the University's sanctions.
Id. at 9 31.

On December 4, 2018, Higbee filed his seventeen-count
complaint in this action. In the first two counts, Higbee
alleges state-law claims of retaliatory discharge against the
Institutional Defendants.

On February 14, 2019, the Institutional Defendants filed the
pending motion to dismiss (ECF No. 28), wherein they argue
that Higbee's Facebook post is not “protected activity” under
the ECLRA's prohibition against retaliation. Higbee filed a
response to this motion. (ECF No. 31). The Court heard oral
argument on this motion on May 30, 2019.

ANALYSIS

I. Applicable Standard

Federal Rule of Civil Procedure 12(b)(6) provides for the
dismissal of a case where the complaint fails to state a claim
upon which relief can be granted. The Court must construe
the complaint in the light most favorable to the plaintiff
and accept its allegations as true. DirectTV, Inc. v. Treesh,
487 F.3d 471, 476 (6th Cir. 2007). To survive a motion to
dismiss, the complaint must offer sufficient factual allegations
that make the asserted claims plausible on their face. Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). Legal
conclusions couched as factual allegations will not suffice.
Rondigo, LLC v. Township of Richmond, 641 F.3d 673, 670
(6th Cir. 2011). Rather, “[a] claim has facial plausibility when

the plaintiff pleads factual content that allows the court to
draw the reasonable inference that the defendant is liable for
the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678
(2009).

In addition to the allegations in the complaint, the Court
may also consider “other materials that are integral to the
complaint, are public records, or are otherwise appropriate for
the taking of judicial notice.” Ashland, Inc. v. Oppenheimer

& Co., Inc., 648 F.3d 461, 467 (6th Cir. 2011). *

I1. The Institutional Defendants' Motion

*3 In Counts I and II, Higbee alleges claims under
the ELCRA against the Institutional Defendants. In these
counts, Higbee contends that his Facebook post was activity
protected under the ELCRA. See M.C.L.A. § 37.2701. In
the Institutional Defendants' motion, they argue that Higbee's
post was too vague to constitute protected conduct.

The ELCRA provides that “a person shall not ... [r]etaliate or
discriminate against a person because the person has opposed
a violation of this act, or because the person has made a
charge, filed a complaint, testified, assisted, or participated
in an investigation, proceedings, or hearing under this act.”
MacDonald v. United Parcel Svs., 430 F. App'x. 453, 464 (6th
Cir. 2011) (quoting M.C.L.A. § 37.2701(a)). The statute is
commonly understood as having two clauses: the “opposition
clause” and the “participation clause.” See e.g. Seals v.
Bridgeport Spaulding School District, 2018 WL 4829475 at
*6 (E.D. Mich. 2018). At oral argument, Higbee asserted that
he is bringing his ELCRA claims under both the opposition
and participation clause.

A. Opposition
Higbee argues that his statement “oppose[d] two sections of
the ELCRA: MCLA § 37.2402 and MCLA § 37.2701 itself.”
PL's Res. 12-13. (ECF No. 32, PagelD 377-378).

M.C.L.A. 37.2402(a) provides “an educational institution
shall not ... discriminate against an individual in the full
utilization of or benefit from the institution, or the services,
activities, or programs provided by the institution because of
religion, race, color, national origin, or sex.” Higbee argues
that his post specifically complains that the University “failed
to give students the full utilization or benefit of the institution
by failing to recognize that black [ ] students were the subject
of a racist attack and threat.” PL's Resp 16. But the text of
the post does not support this argument. Construing the post
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—as quoted in the Complaint—in Higbee's favor, the only
arguably discriminatory act that the University was alleged
to have performed was “needlessly alienating students who
objected to racism.” Compl. q 26. Even if this act could be
fairly described as denying the full utilization or benefit of
the university, people who objected to racism are not a class
protected by M.C.L.A. 37.2402(a). Thus, the Complaint does
not contain sufficient factual allegations to state a plausible
claim that Higbee was opposing M.C.L.A. § 37.2402(a).
See Booker v. Brown & Williamson Tobacco Co., 879 F.2d
1304, 1312-1313 (6th Cir. 1989) (an employee opposing a
discriminatory practice must have a “good faith belief that the
practice is unlawful.”).

To the extent Higbee's post could be understood as opposing
“Institutional racist practices” as a violation of M.C.L.A.
§ 37.2402(a), this argument also fails because there is no
indication that these alleged practices deny individuals the full
utilization of or benefit from the institution.

Next, Higbee advances an “opposition to retaliation for
opposition” argument; he argues that his post was opposition
to the University retaliating against the protesters for
opposing the racist graffiti. But, to accept this argument,
the Complaint would need to contain factual allegations to
support the conclusion that the graffiti, itself, could be fairly
understood to be a violation of the ELCRA. /d.

Thus, the Court concludes that Higbee's complaint does not
contain factual allegations sufficient to conclude that Higbee's
post was protected opposition activity.

B. Participation

*4 At the outset, the parties disagree about what standard
should control the Court's analysis under the participation
clause. Defendants argue that the Sixth Circuit's decision in
Booker, 879 F.2d at 1313, which requires “the instigation of
proceedings leading to the filing of a complaint or a charge,”
should control. On the other hand, Higbee argues that the
Michigan Court of Appeals' decision in McEIlmore v. Detroit
Receiving Hosp. and U. Med. Ctr., 196 Mich.App. 391 (1993)
should control.

At least one other court in this district has confronted this
precise issue. In Gjokaj v. Crossmark, Inc.,2008 WL 1701532
(E.D. Mich. 2008), aff'd 362 Fed.App'x 450 (6th Cir. 2010),
the Hon. Nancy Edmunds concluded that McElmore had
“expressly rejected” the high standard announced in Booker,
and that McEImore was applicable:

Defendant cites Booker for the proposition that “the
instigation of proceedings leading to the filing of a
complaint or charge ... is a prerequisite to protection under
the participation clause.” Booker, 879 F.2d at 1313. This
approach was expressly rejected by the Michigan Court
of Appeals in McLemore v. Detroit Receiving Hospital
& University Medical Center, 196 Mich.App. 391, 493
N.W.2d 441, 443 (Mich. Ct. App. 1993). The McLemore
court held that, “[r]egardless of the vagueness of the
charge or the lack of formal invocation of the protection
of the act, if an employer's decision to terminate or
otherwise adversely effect [sic] an employee is a result
of that employee raising the specter of a discrimination
complaint, retaliation prohibited by the act occurs.” Id.
Defendant suggests that the Court should ignore McLemore
because it expressly rejects Booker. (Def.'s Reply at 3
n. 1.) Defendant's suggestion is contrary to Sixth Circuit
precedent, which holds that “this court is bound by
decisions of the state's intermediate appellate courts unless
convinced that the Michigan Supreme Court would decide
the question differently.” United of Omaha Life Ins. Co.
v. Rex Roto Corp., 126 F.3d 785, 789 (6th Cir. 1997).
Given that McLemore expressly rejected the Sixth Circuit's
interpretation of Michigan law, and given that the Michigan
Supreme Court declined to hear an appeal in the case,
506 N.W.2d 877 (1993), this Court is not convinced that
the Michigan Supreme Court would decide the question
differently than did the McLemore court. Accordingly, the
Court will use the McLemore standard to assess Plaintiff's
claim under the “participation clause.”

Gjokaj, 2008 WL 1701532 at *6.

The Court agrees with Judge Edmunds's analysis in Gjokayj,
and will examine Higbee's participation clause claim under
the McLemore standard.

Under McLemore, participation activity is protected if it
“rais[es] the spectre of a discrimination complaint.” 196
Mich.App. at 396. However, “an employee must do more
than generally assert unfair treatment.” Barrett v. Kirtland
Community College, 628 N.W.2d 63, 72 (Mich. Ct. App.
2001). Instead, the “charge must clearly convey to an
objective employer that the employee is raising the specter of
a claim of unlawful discrimination pursuant to [ELCRA].” Id.

Higbee's post does not raise the specter of a claim of

unlawful racial discrimination because his vague reference
to “institutional racist practices” does not clearly convey
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the possibility that he would, or even could, assert a claim
under the ELCRA. The University could not possibly have
discerned which “institutional racist practices” Higbee was
referring to in his post and, although an employee need not
specifically invoke the ELCRA, Higbee's post did not even
imply that the alleged practices could be fairly understood as
violations of the ELCRA. See Stevens v. Estes Exp. Lines, 833
F.Supp.2d 729, 736 (E.D. Mich. 2011) (applying Michigan
law and concluding that disclosure of a suggestive note to
an employer was not participation activity when it did “not
demonstrate actionable sexual harassment”). At most, the
post generally alleged unfair treatment to third parties. Thus,
it is not protected activity under the participation clause.

CONCLUSION

*5 For the reasons above, the Court GRANTS the
Institutional Defendants' Motion to Dismiss Count I and
Count II (ECF No. 28). Accordingly, the Court DISMISSES
Eastern Michigan University and its Board of Regents from
this action.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2019 WL 2502733, 2019 Fair
Empl.Prac.Cas. (BNA) 222,320

Footnotes

1 The Court has supplemental jurisdiction over Highee's ELCRA claims because they are so related to Higbee's
jurisdiction-invoking § 1983 claims that they form part of the same case or controversy. 28 U.S.C. § 1367(a).

2 The Individual Defendants also filed a motion to dismiss the First Amendment retaliation claims, asserting
qualified immunity. The Court will issue a separate Opinion and Order on the Individual Defendants' motion.

3 At the motion-to-dismiss stage, the Court's analysis is limited to the facts outlined in the complaint. However,
the Court includes the parties' positions regarding the meaning of “HN in C” to provide context, and to fully
summarize the arguments raised in the parties' briefing.

4 Higbee asks the Court to consider his affidavit and the arbitrator's opinion in making its analysis. Because this
is a motion to dismiss, considering these materials—which are not incorporated into the complaint—would
be inappropriate. The Court will confine its analysis to the factual allegations in the complaint and the facts

that the parties have agreed the Court can consider.

End of Document

© 2023 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION AND ORDER
WILLIAM C. LEE, District Judge.

*1 This matter is before the court on the motion to dismiss

filed by the defendant, Indiana Wesleyan University (“the
University”) on February 18, 2010 (docket at 18). On that
same date, the University filed a Brief in Support of its
Motion to Dismiss (docket at 19) as well as an Index of
Exhibits (docket at 20). After moving for and receiving an
extension of time in which to do so, plaintiff Janice B. Adams
(“Adams”) filed a Response in Opposition to Defendant's
Motion to Dismiss on April 5, 2010 (docket at 23) and the
University filed a reply brief on May 4, 2010 (docket at 24).
For the reasons discussed herein, the motion to dismiss is
GRANTED.

STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(1) “requires a court to
dismiss an action when it lacks subject matter jurisdiction.”
Durst v. Ill. Farmers Ins. Co., 2005 WL 2007221, at *1
(N.D.III. Aug.16, 2005) (citing United Phosphorus, Ltd.
v. Angus Chem. Co., 322 F.3d 942, 945 (7th Cir.2003)).
“Without jurisdiction the court cannot proceed at all in any
cause. Jurisdiction is power to declare the law, and when it
ceases to exist, the only function remaining to the court is
that of announcing the fact and dismissing the cause.” United
States v. Tittjung, 235 F.3d 330, 339 (7th Cir.2000). If there
is no statutory basis for its subject matter jurisdiction, “a
district court, which is a court of limited jurisdiction, should
proceed no further than determining whether to dismiss or
transfer the case.” Baker v. Kingsley, 387 F.3d 649, 656
(7th Cir.2004). In considering a motion to dismiss for lack
of subject matter jurisdiction, a court “must accept the
complaint's well-pleaded factual allegations as true and draw
reasonable inferences from those allegations in the plaintiff's
favor.” United Transportation Union v. Gateway Western
Railway Co., 78 F.3d 1208, 1210 (7th Cir.1996). See also,
Indiana ex rel. Naylor v. Indiana State Teachers Ass'n, 2010
WL 1737914 (S.D.Ind. April 28, 2010).

DISCUSSION

Adams filed this lawsuit on October 5, 2009, alleging that
the University, her former employer, discriminated against
her in violation of Title VII of the Civil Rights Act of
1964, 42 U.S.C. § 2000e et seq. and 42 U.S.C. § 1981.
Complaint, docket at 1. After obtaining leave of court to do
so, Adams filed an Amended Complaint on February 10,2010
(docket at 16) and it is this Amended Complaint that now
controls this case. Adams, who worked for the University
from 1992 until 2009 as a professor and Chair of the Social
Work Department, claims that she “was repeatedly exposed
to discriminatory acts and harassed on account of her race
by the defendant.” Amended Complaint, p. 2. Adams claims
that the discrimination she was subjected to was “severe and
pervasive” and that as a result she “resigned on June 20,
2009.” Id. By way of her lawsuit, Adams seeks declaratory
and injunctive relief, damages, and attorneys' fees from the
University.

*2 In its motion to dismiss, the University contends that
this court lacks subject matter jurisdiction over this case and
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that it should be dismissed pursuant to Fed.R.Civ.P. 12(b)
(1). Motion to Dismiss, p. 1. Alternatively, the University
seeks dismissal pursuant to Fed.R.Civ.P. 12(c) based on “the
ministerial exception and, with respect to several of Adams'
Title VII claims, because Adams failed to properly exhaust

her administrative remedies.” Id. !

The ministerial exception is an important but very narrow
doctrine, and turns on the specific facts of a case. More
specifically, its application is dependent on the duties
of the employee or former employee who is bringing a
lawsuit against a church or other ecclesiastical body. In
this case, the University contends that Adams was much
more than a teacher and that “the spiritual significance
of Adams' position divests this Court of subject matter
jurisdiction over her claims under the ‘ministerial exception’
to federal employment laws.” Defendant's Memorandum, p.
1. The University explains that it “is one of the largest
evangelical Christian universities in the United States[.]”; that
it “operate[s] under the auspices of the Wesleyan Church's
governing body, the General Conferencel[.]”; that “its Board
of Trustees ... is charged with operating the University
in accordance with the Church's policies and educational
mission[.]”; and that the University is “an ‘arm’ of the
Church's ministry to Christ.” Id., p. 2. Adams does not dispute
that Indiana Wesleyan is an institution of higher learning
operated by the Wesleyan Church.

The University argues that Adams' duties as a professor
were much different than those of a professor at a secular
institution. The University claims that “[t]he central mission
of the Church's educational ministry is to redeem all persons
by revealing God as ‘the source and center of all truth[.]” ”;
that “[t]he Church's educational institutions use the Bible to
‘relate learning to God and His plan for the universe.” ” Id.
(quoting Defendant's Exhibit B, docket at 20—1, Standards
of the Wesleyan Church for Educational Institutions, § GB—
1112). In keeping with that mission, the University states,
its “faculty members are, as a matter of necessity and belief,

2

stewards of the Wesleyan faith ...” and they are required

[T

to affirm their adherence to the doctrine of the entire
sanctification and other doctrines of The Wesleyan Church .’
7 1d., p. 3 (Id. at GB-1342). Applying this doctrine directly
to Adams, the University contends that “Adams' principal
responsibility was to apply Wesleyan doctrine and integrate
the truths of the Bible with the Social Work curriculum.”
Id., p. 5. The University dedicates many pages of its
memorandum in support of its motion to dismiss discussing

the details of Adams' employment history in an attempt to

demonstrate that her job duties were rooted firmly in Church
doctrine, meaning in turn that her claims fall within the
parameters of the ministerial exception to this court's subject
matter jurisdiction. /d., generally. For example, the University
claims that at times during the 1990s, Dr. Glenn Martin, “who
was Chair of the University's Division of Social sciences
and Adams' supervisor ...” counseled her on ways she could
incorporate Church doctrine into her classroom activities and,
at that time, praised her efforts to do just that. Id., pp. 6—7. This
involved Adams “ ‘frequently us[ing] scriptural principles
to reinforce or to illustrate an idea.” ” Id., p. 7 (quoting
Defendant's Exhibit G).

*3 In 2001, Adams was promoted from Assistant to
Associate professor (effective at the beginning of the 2002—
2003 academic year). Id., p. 8. Prior to that, in a 1999
employment evaluation, Dr. Martin noted that Adams was
‘a spiritual leader in the classroom and in the local community
and is very active in the church.” ” Id. (quoting Defendant's
Exhibit J, Faculty Evaluation). The University also points out
that many of Adams' student, in evaluations they filled out
concerning their classroom experiences with Adams, stated
that she had “amazing passion for the topics discussed and
also for Christ ...”; that Adams' in-class “devotions were

EE)

uplifting ...”; and that Adams was “very influential in my
spiritual life.” Id., pp. 89 (citations to record omitted).
The University claims that “[t]he Social Work Program that
Adams directed has only two stated goals. The first is to
prepare students to complete entry-level social work.... The

(T3

second is to provide opportunities for the integration
of Christian principles within the context of professional
social work and ethics.” ” Id., p. 9 (citations to record
omitted). All of this factual presentation and argument is the
University's attempt to demonstrate that Adams' employment
was ministerial in nature to such an extent that the ministerial
exception precludes her from pursuing this employment

discrimination case in federal court.

The University contends that shortly after her promotion
to Associate Professor, “Adams began to clash with Dr.
Betty Fratzke, who remained Adams' supervisor, and other
members of the Social Work Department ... over a variety of
issues related to the Department's management.” Id., p. 10.
These alleged issues included, according to the University,
Adams' insistence on asking prospective students during
admissions interviews “whether they had ever been involved
in a romantic relationship with an African—American.” /d.
(Adams is African—American.) The University contends
that “questions of such an intimate nature were contrary
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to the University's Christian mission.” Id. Another issue
arose regarding a Department secretary named Michelle
Gerig. According to the University, “Adams shared Gerig
as a secretary with several other faculty members.” The
University states as follows:

Throughout the first half of 2009,
Adams complained to Dr. Fratzke
that, among other things, Gerig was
not completing the work Adams
assigned to her in a timely manner,
was following other Department
members' instructions, but not Adams'
instructions, and was not effectively
managing her time. The situation
between Adams and Gerig became so
intense that in spring 2009 Adams
told Dr. Fratzke that she was going to
resign if Gerig was not removed as her
secretary.

Id., p. 11. The University states that Dr. Fratzke arranged a
meeting with Adams and “several other Department members
to resolve the situation.... Dr. Fratzke arranged for this
meeting specifically to fulfill the directive of Matthew 18:15,
upon which the University's conflict resolution practices are
based, to reconcile conflict by meeting with the disputing
parties.” Id. The University states that “Dr. Fratzke explicitly
stated that she was directing Adams and the others to engage
in this [reconciliation] conduct based on Christian principles.”
Id. Several days after the meeting, according to the University,
Adams challenged Dr. Fratzke by writing a responsive e-
mail “in which she rejected Dr. Fratzke's assertion that her
recommended course of action was justified by the scriptures”
and taking “aim at Dr. Fratzke's interpretation of the Book of
Matthew ...” Id., p. 12. Then, “[o]n June 24, 2009, just over
a week after sending this email, Adams resigned her position
as Director of the Social Work Program, citing a ‘lack of
Administrative and staff support.” ... Six days later, on June
30,2009, she resigned her position as Associate Professor and
ended her employment with the University.” Id. (citations to
the record omitted).

*4 Because of all this, the University contends that “Adams'
Amended Complaint should be dismissed because the Court
does not have subject matter jurisdiction over her claims....
Adams worked for the University in a ministerial capacity,

and the ministerial exception to federal employment claims
created by the First Amendment operates as a jurisdictional
bar to this action.” Id., pp. 13—14. The University summarizes
its argument as follows:

which
claims

derived the “ministerial

ministerial

Courts
bars

exception,”
employees from asserting
against religious institutions under federal employment
discrimination laws” from [the establishment clause and
the free-exercise clause of the First Amendment]. Tomic
v. Catholic Diocese of Peoria, 442 F.3d 1036, 103940
(7th Cir.2006) ... The ministerial exception is “founded
upon the principle that ‘perpetuation of a church's existence
may depend upon those whom it selects to preach its
values, teach its message, and interpret its doctrines
both to its own membership and to the world at large.”
Alicea—Hernandez v. Catholic Bishop of Chicago, 320
F.3d 698, 704 (7th Cir.2003) (quoting Rayburn v. Gen.
‘I Conf. of Seventh—Day Adventists, 772 F.2d 1164, 1168
(4th Cir.1985)).... Because court review of a religious
institution's employment decisions respecting its ministers
is an “inherently coercive” intrusion into a matter of
religious governance, the ministerial exception operates as
a complete bar to employment claims based on federal law.
Tomic, 442 F.3d at 1039.

Id., pp. 14-15.

The University's statement of the law concerning the
ministerial exception is correct. The issue in this case is
whether Adams, in her capacity as a department head and
professor, fits into that exception. Obviously, the University

argues that she does. Adams, however, disagrees.2 In her
response brief, Adams states that “the designated material
shows that Adams' position was not functionally equivalent to
a minister and adjudicating her claims would not require the
court to engage in an analysis of church doctrine, as prohibited
by the ‘Ministerial Exception” to anti-discrimination laws.
Moreover, Adams' Amended Complaint cites [42 U.S.C.]
Section 1981 as a basis for jurisdiction. This allows her to
allege claims outside of the EEOC Charge of Discrimination.”
Plaintiff's Response, p. 1. While Adams does not contest the
fact that Indiana Wesleyan is an arm of the Church and is
governed according to Church doctrine, she argues that the
“social work program is designed to integrate students' pre-
existing faiths into ‘one's ability to be of service to fellow
human beings.” ” Id., p. 2 (citing Defendant's Exhibit O,
Indiana Wesleyan Social Work Student Handbook, p. 3). She
also points out that the program “is not designed to ‘spread
the faith’ but has eight identified secular purposes:
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a. Applying knowledge and skills of generalist social work
practice;

*5 b. Evaluating the practice of social work as it exists;
c. Professional development and growth;

d. Applying critical thinking skills within a diverse
population;

e. Understanding the past and present of social work;

f. Understanding the conditions and strategies to advance
socio-economic justice; [and]

g. Understanding how certain variables effect interpretation
among individuals and social systems.” Id., p. 2 (quoting

Defendant's Exhibit O). 3 Adams argues that the University
is attempting to mischaracterize her employment position as
ministerial in nature, thereby fitting it into the ministerial
exception. /d., generally. In response, she argues that “the
University has many distinct disciplines, most of which are
not directly related to religion. Adams' position as a professor
of social work did not require her to ‘spread the faith.’ Instead,
she was simply integrating faith into a curriculum containing
students who already believed the faith. The program had
stated secular purposes. Moreover, [Adams] was allowed to
discuss competing truths as well as whether church doctrine
was correct.” Id., pp. 3—4. Finally, Adams contends that the
cases cited by the University in support of its argument that
the ministerial exception bars her lawsuit are not on point. /d.,
p. 4. For these reasons, Adams argues that her suit should not

be dismissed. *

The Seventh Circuit Court of Appeals provided a thorough
discussion of the ministerial exception in the Tomic case, cited
by both parties in this case. In Tomic, the court of appeals
explained as follows:

A suit to remove a priest on the ground that he is a heretic,
or to reinstate a parishioner who has been excommunicated,
thus has never been justiciable in the federal courts. E.g.,
Serbian Eastern Orthodox Diocese v. Milivojevich, supra,
426 U.S. at 698, 96 S.Ct. 2372, 49 L.Ed.2d 151; Bouldin
v. Alexander, 82 U.S. (15 Wall.) 131, 13940, 21 L.Ed.
69 (1872); cf. Montano v. Hedgepeth, 120 F.3d 844,
850-51 (8th Cir.1997). Even if the suit does not involve
an issue of religious doctrine, but concerns merely the
governance structure of the church, the courts will not
assume jurisdiction if doing so would interfere with the

church's management. Kedroff v. St. Nicholas Cathedral,
344 U.S. 94, 116, 73 S.Ct. 143, 97 L.Ed. 120 (1952);
Young v. Northern Illinois Conference of United Methodist
Church, 21 F.3d 184, 187 (7th Cir.1994); Combs v. Central
Texas Annual Conference of United Methodist Church, 173
F.3d 343, 350 (5th Cir.1999); EEOC v. Catholic University
of America, 83 F.3d 455, 462-63 (D.C.Cir.1996). These
cases “affirm the fundamental right of churches to ‘decide
for themselves, free from state interference, matters of
church government as well as those of faith and doctrine’.”
Id. at 462, citing Kedroff; see also Gellington v. Christian
Methodist Episcopal Church, Inc., 203 F.3d 1299, 1304
(11th Cir.2000). Also pertinent is NLRB v. Catholic Bishop
of Chicago, 440 U.S. 490, 99 S.Ct. 1313, 59 L.Ed.2d 533
(1979). The issue in that case was whether the National
Labor Relations Act applied to lay teachers in Catholic
schools. The Court held not, because “the resolution of
[unfair labor] charges by the [National Labor Relations
Board], in many instances, will necessarily involve inquiry
into the good faith of the position asserted by the clergy-
administrators and its relationship to the school's religious
mission. It is not only the conclusions that may be reached
by the Board which may impinge on rights guaranteed by
the Religion Clauses, but also the very process of inquiry
leading to findings and conclusions.” /d. at 502, 440 U.S.
490, 99 S.Ct. 1313, 59 L.Ed.2d 533.

*6 Thus “the First Amendment concerns [with assuming
jurisdiction in ecclesiastical cases] are two-fold. The first
concern is that secular authorities would be involved
in evaluating or interpreting religious doctrine. The
second quite independent concern is that in investigating
employment discrimination claims by ministers against
their church, secular authorities would necessarily intrude
into church governance in a manner that would be
inherently coercive, even if the alleged discrimination
were purely nondoctrinal.” Combs v. Central Texas Annual
Conference of United Methodist Church, supra, 173 F.3d at
350 (citations omitted). This second aspect of the internal-
affairs doctrine is called the “ministerial exception” to the
exercise of federal jurisdiction. E.g., Alicea—Hernandez v.
Catholic Bishop of Chicago, 320 F.3d 698, 702-03 (7th
Cir.2003).

Both aspects govern decision even when-in fact most
commonly when-the complaint is not based on and does
not refer to religious doctrine or church management (as
in most Title VII and other employment-discrimination
suits) but it is apparent that a controversy over either may
erupt in the course of adjudication. E.g., id.;, EEOC v.
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Roman Catholic Diocese of Raleigh, 213 F.3d 795, 801 (4th
Cir.2000).

Tomic v. Catholic Diocese of Peoria, 442 F.3d at 1038-
1039. In light of this discussion, the issues in the present
case are whether Adams' job as a Department head and
professor truly was ministerial in nature and whether the
exercise of jurisdiction over her claims by this court would
“intrude into church governance.” The University contends
that the nature of Adams' teaching duties, and the very fact
of her employment in a church operated school, bring her
claims within the parameters of the ministerial exception to
this court's subject-matter jurisdiction, while she contends
that the University is simply “spinning” the facts for the
purpose of pigeonholing her into the exception. This court
must also be mindful of the fact that this matter is before
it on a motion to dismiss. As stated above, when ruling on
a motion to dismiss for lack of subject matter jurisdiction,
the court “must accept the complaint's well-pleaded factual
allegations as true and draw reasonable inferences from those
allegations in the plaintiff's favor.” United Transportation
Union v. Gateway Western Railway Co. ., 78 F.3d 1208,
1210 (7th Cir.1996). In this case, Adams has asserted claims
against the University pursuant to Title VII and § 1981.
Docket at 16. Her Amended Complaint reveals that her
allegations of discriminatory treatment are not rooted in the
doctrine of the Wesleyan Church. Instead, she has set forth
claims of discriminatory treatment on the basis of her race,
notwithstanding any church doctrine, philosophy or system of
governance. /d. But this does not save her case. The applicable
case law discussing and analyzing the ministerial exception
to federal court jurisdiction makes this clear.

*7 1In Alicea—Hernandez, the plaintiff brought a Title
VII action against her employer, the Catholic Bishop of
Chicago. Plaintiff was a press secretary whose duties included
dissemination of the Church's message. The Seventh Circuit
held that the ministerial exception applied to bar plaintiff's
claims. The court wrote that “the rationale for the ministerial
exception is founded upon the principle that ‘perpetuation of a
church's existence may depend upon whom it selects to preach
its values, teach its message, and interpret its doctrines both
to its own membership and to the world at large.” ” Alicea—
Hernandez, 320 F.3d at 704 (italics added). In that case,
plaintiff argued that her claims of gender and national origin
discrimination were wholly unrelated to church doctrine or to
her job duties and, therefore, the exception should not apply.
The court rejected this argument, found that the ministerial
exception applied, and offered the following detailed analysis
of the exception:

We turn next to the argument that Alicea—Hernandez's
particular position bars the federal courts from deciding
her Title VII claims. Here the Church has the stronger
argument. As the Fifth Circuit first articulated in McClure
v. The Salvation Army, 460 F.2d 553, 560 (5th Cir.1972),
“application of the provisions of Title VII to the
employment relationship existing between ... a church and
its minister would result in an encroachment by the state
into an area of religious freedom which it is forbidden
to enter by the principles of the free exercise clause of
the First Amendment.” This rule, often referred to as “the
ministerial exception,” was further developed by the Fourth
Circuit in Rayburn v. General Conference of Seventh—Day
Adventists, 772 F.2d 1164 (4th Cir.1985), and adopted by

this circuit in Young v. The Northern Illinois Conference of

United Methodist Church, 21 F.3d 184 (7th Cir.1994). The
court in Rayburn, recognizing tensions between freedom
of religion on the one hand and the attempt to eradicate
discrimination on the other, concluded that in the context
of Title VII claims brought against a church by its ministers
the “balance weighs in favor of free exercise of religion.”
772 F.2d at 1168. The court explained that the “right to
choose ministers without government restriction underlies
the well-being of religious community.” /d. at 1167.
While this ruling may seem in tension with Title VII, we
concur with the Fourth Circuit when it stated: “While an
unfettered church choice may create minimal infidelity to
the objectives of Title VI, it provides maximum protection
of the First Amendment right to free exercise of religious
beliefs.” Id . at 1169.

In determining whether an employee is considered a
minister for the purposes of applying this exception, we
do not look to ordination but instead to the function
of the position. Young, 21 F.3d at 186; see also EEOC
v. Roman Catholic Diocese, 213 F.3d 795, 801 (4th
Cir.2000) (“Our inquiry thus focuses on ‘the function of
the position’ at issue and not on categorical notions of

L)

who is or is not a ‘minister.” ). The question for us to
answer therefore is whether AliceaHernandez's position as
Hispanic Communications Manager can functionally be
classified as ministerial. Alicea—Hernandez suggests that
we also need to look to the nature of her claims and whether
the discrimination in question was exclusively secular.
Here she is mistaken. The “ministerial exception” applies
without regard to the type of claims being brought. This
was explained by the Fourth Circuit in EEOC v. Roman
Catholic Diocese:
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*8 [T]he ministerial exception to Title VII is robust
where it applies.... The exception precludes any inquiry
whatsoever into the reasons behind a church's ministerial
employment decision. The church need not, for example,
proffer any religious justification for its decision, for
the Free Exercise Clause “protects the act of a decision
rather than a motivation behind it.”

213 F.3d at 802 (quoting Rayburn, 772 F.2d at 1169). To
rule otherwise would enmesh the court in endless inquiries
as to whether each discriminatory act was based in Church
doctrine or simply secular animus. The Fifth Circuit has
provided the following rationale for this rule:

[A]n investigation and review of such matters of church
administration and government as a minister's salary, his
place of assignment and his duty, which involve a person
at the heart of any religious organization, could only
produce by its coercive effect the very opposite of that
separation of church and State contemplated by the First
Amendment.

McClure, 460 F.2d at 560.

It is therefore not our role to determine whether the
Church had a secular or religious reason for the alleged
mistreatment of Alicea—Hernandez. The only question is
that of the appropriate characterization of her position.

Id. at 702-703. The court determined that Alicea—
Hernandez's duties “included composing media releases and
correspondence as well as developing a working relationship
with various constituencies of the Hispanic community and
composing articles to be published in the Church media....
The role of the press secretary is critical in message
dissemination, a church's message, of course, is of singular
importance.” Id. at 703—704. Based on these facts, the court
held that the ministerial exception applied.

In the present case, Adams argues that as a professor she
was not charged with the responsibility of disseminating the
message or doctrine of the Wesleyan Church. Instead, she
claims that her “job responsibilities were closer to those of a
lay employee.... Adams took her students as she found them.
She worked [their] beliefs into her curriculum, yet she did
not teach the faith, nor was she prevented from discussing
the nature and correctness of certain truths.” Plaintiff's
Memorandum, p. 5. Adams also argues that “adjudicating
Adams' claims does not risk excessive entanglement. This
case involves Adams' allegation that she was forced to resign

as aresult of racial harassment.” Id. In short, Adams contends
that she was not responsible for “spreading the word” of the
Wesleyan Church and that her claims are secular and in no
way related to any principles or doctrine of the Wesleyan
Church.

Adams' argument ignores the fact that the ministerial
exception is “robust where it applies” and “precludes any
inquiry whatsoever into the reasons behind a church's
ministerial employment decision.” Alicea—Hernandez, 320
F.3d at 703. It is not the court's duty “to determine whether
the Church had a secular or religious reason for the alleged
mistreatment of [the plaintiff]. The only question is that of
the appropriate characterization of her position.” Id. In the
present case, while Adams may very well have been free to
present and discuss secular topics and issues in her classroom,
it is also true that she was charged with incorporating
the doctrine of the Wesleyan Church into her curriculum.
Eventually, Adams clashed with certain members of the
University administration. Meetings were held to address
the issues between the parties and resolve them. In the end,
Adams concluded that she could no longer bear to work at
the University and resigned her position. The fact that she
claims she was forced to resign as a result of pervasive racial
harassment as opposed to any sort of doctrinal or theological
dispute does not take this case outside the parameters of the
ministerial exception.

*9 The ministerial exception to federal court jurisdiction
is a crucially important legal doctrine, designed to prevent
the federal courts from becoming entangled in the internal
affairs of a church. The ministerial exception serves a vitally
important purpose by protecting a church's ability to establish
its own doctrinal foundation, to communicate its theology to
its members and the public at large, and to manage its internal
affairs, all free from any intervention from the federal courts.
Furthermore, case law makes it clear that the ministerial
exception can, and often does, apply to teachers who
instruct students in church-run and operated schools. As the
University points out, “courts in both the Seventh Circuit and
elsewhere have found that the ministerial exception applies
where teachers, like Adams, are required to integrate church
doctrine into their teaching.” Defendant's Reply, p. 7 (citing
Stately v. Indian Cmty. Sch. of Milwaukee, Inc., 351 F.Supp.2d
858, 870 (E.D.Wisc.2004)) (applying ministerial exception
where school required teachers to incorporate religion into

classes). See also, Clapper v. Chesapeake Conference of

Seventh—Day Adventists, 1998 WL 904528 (4th Cir. Dec.29,
1998) (applying ministerial exception to bar former church
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elementary teacher from bringing claims of discrimination
against church where his duties included incorporating church
doctrine into his classroom activities and acting as a spiritual

mentor to students). > This court concludes that the nature and
character of Adams' duties as a department head and professor
at Indiana Wesleyan University were ministerial in nature so
as to invoke the ministerial exception to this court's subject

CONCLUSION

For the reasons discussed above, the motion to dismiss filed
by defendant, Indiana Wesleyan University is GRANTED.

All Citations
matter jurisdiction.
Not Reported in F.Supp.2d, 2010 WL 2803077, 109 Fair
Empl.Prac.Cas. (BNA) 1559
Footnotes
1 Because the court finds that this case must be dismissed for lack of subject matter jurisdiction, and because

the ministerial exception applies with equal force to all of Adams' claims-whether they are brought under Title
VII or § 1981-the University's alternate theory that some of Adams' claims are barred due to her failure to
exhaust administrative remedies need not be addressed in this Opinion and Order.

2 The fact that Adams was a professor, as opposed to an ordained minister, is not dispositive. As the University
points out, “[blecause the analysis focuses on the duties performed, the ministerial exception applies even
if the employee is not ordained or otherwise labeled a ‘minister.” ” Id., p. 15 (citing Alicea—Hernandez, 320

F.3d at 704, n. 4).

3 It is true that the Indiana Wesleyan Social Work Student Handbook contains this listing. However, Adams
neglects to point out that the Handbook also clearly states that one of the objectives of the University's Social
Work Program is “[t]o provide opportunities for the integration of Christian principles within the context of
professional social work values and ethics.” This is significant, as will become clearer later in this Opinion.

4 In its reply brief, the University essentially restates the arguments the arguments presented in its supporting
memorandum. Defendant's Reply, generally. The University does, however, add a few arguments, including
a claim that “teaching is spiritually significant to Wesleyans and that teachers in schools run by the Church
“participate in [its] ministry and extol God's design [and therefore] exercise a divinely authorized stewardship
over the natural world.” Id., p. 4. The University also states that “[ijn revealing God's truth, Adams and other
faculty members must understand secular topics and relate them to Wesleyan doctrine. But the fact that
Adams had to instruct her students on secular topics does not undermine the spiritual significance of her

position.” Id.

5 The ministerial exception to federal court subject matter jurisdiction also has been extended to other, more
seemingly peripheral employees of religious based institutions. See, e.g., Nat'| Labor Relations Board v.
Catholic Bishop of Chicago, 440 U.S. 490, 501, 99 S.Ct. 1313, 59 L.Ed.2d 533 (1979) (NLRB could not
exercise jurisdiction over non-ordained teachers charged with spreading the church's message to students in
church-run schools); Tomic v. Catholic Diocese of Peoria, 442 F.3d 1036, 1040 (7th Cir.2006) (non-ordained
musical director performed “ministerial function” by selecting what music to play during mass); Schleicher v.
The Salvation Army, 518 F.3d 472 (7th Cir.2008) (employees who helped run adult rehabilitation center, led
prayer and worship singing, and sold goods in thrift shop were considered ministers since their duties had a
“spiritual dimension” under the Salvation Army's religious tenets).
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STATE OF MICHIGAN

IN THE KENT COUNTY CIRCUIT COURT

JOSEPH KUILEMA,
Case No. 23-03561-CZ
Plaintiff,
v Hon. Christina Elmore

CALVIN UNIVERSITY,

Defendant.
Charissa C. Huang (P75501) Stephen J. van Stempvoort (P79828)
Lauren M. Ayoub (P85669) Jacob L. Carlton (P84859)
SMITH HAUGHEY RICE & ROEGGE MILLER JOHNSON
Attorneys for Plaintiff Attorneys for Defendant
100 Monroe Center, NW 45 Ottawa Avenue, SW - Suite 1100
Grand Rapids, MI 49503 Grand Rapids, MI 49503
616.774.8000 616.831.1700
chaung@shrr.com vanstempvoorts@millerjohnson.com

carltonj@millerjohnson.com

Calvin University’s Unopposed Motion for
Leave to File Brief in Excess of 20 Pages

Defendant Calvin University (“Calvin”) moves under MCR 2.119(A)(2)(a) for
leave to file a brief in support of its Motion to Dismiss under MCR 2.116(C)(8) in excess of the
20-page limit that ordinarily applies under MCR 2.119(A)(2)(a).

Calvin’s motion presents substantial issues pertaining to the interpretation of the
Elliott-Larsen Civil Rights Act and to the application of the First Amendment to the claims asserted
in the Plaintiff’s complaint. An enlargement of the page limit ordinarily applicable to dispositive
motions is necessary for Calvin to thoroughly present and brief the issues for this Court.

Counsel for the Plaintiff has indicated that Plaintiff does not oppose Calvin’s

motion for leave to file a brief in excess of the ordinary page limit.
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Calvin therefore respectfully requests that the Court grant its motion for leave to
file a brief in excess of the ordinary 20-page limit.

MILLER JOHNSON
Attorneys for Defendant

Dated: May 26, 2023 By
Stephen J. van Stempvoort (P79828)
Jacob L. Carlton (P84859)
45 Ottawa Avenue SW, Suite 1100
Grand Rapids, MI 49503
616.831.1700
vanstempvoorts@millerjohnson.com
carltonj@millerjohnson.com
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STATE OF MICHIGAN

IN THE KENT COUNTY CIRCUIT COURT

JOSEPH KUILEMA,

Plaintiff,
v

CALVIN UNIVERSITY,

Defendant.

Charissa C. Huang (P75501)
Lauren M. Ayoub (P85669)
SMITH HAUGHEY RICE & ROEGGE
Attorneys for Plaintiff

100 Monroe Center, NW

Grand Rapids, MI 49503
616.774.8000

chaung@shrr.com

Case No. 23-03561-CZ

Hon. Christina Elmore

Stephen J. van Stempvoort (P79828)
Jacob L. Carlton (P84859)

MILLER JOHNSON

Attorneys for Defendant

45 Ottawa Avenue, SW - Suite 1100
Grand Rapids, MI 49503
616.831.1700
vanstempvoorts@millerjohnson.com
carltonj@millerjohnson.com

Notice of Hearing

PLEASE TAKE NOTICE that Calvin University’s Motion to Dismiss Under MCR

2.116(C)(8) will be brought on for hearing before the Honorable Christina ElImore at the Kent

County Courthouse on Friday, July 14, 2023, at 8:30 a.m., or as soon thereafter as counsel may be

heard.

MILLER JOHNSON
Attorneys for Defendant

Dated: May 26, 2023 By

MJ_DMS 36447483v1 13381-16

Stephen J. van Stempvoort (P79828)
Jacob L. Carlton (P84859)

45 Ottawa Avenue SW, Suite 1100
Grand Rapids, MI 49503
616.831.1700
vanstempvoorts@millerjohnson.com
carltonj@millerjohnson.com
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STATE OF MICHIGAN

IN THE KENT COUNTY CIRCUIT COURT

JOSEPH KUILEMA,
Case No. 23-03561-CZ
Plaintiff,
v Hon. Christina Elmore

CALVIN UNIVERSITY,

Defendant.
Charissa C. Huang (P75501) Stephen J. van Stempvoort (P79828)
Lauren M. Ayoub (P85669) Jacob L. Carlton (P84859)
SMITH HAUGHEY RICE & ROEGGE MILLER JOHNSON
Attorneys for Plaintiff Attorneys for Defendant
100 Monroe Center, NW 45 Ottawa Avenue, SW - Suite 1100
Grand Rapids, MI 49503 Grand Rapids, MI 49503
616.774.8000 616.831.1700
chaung@shrr.com vanstempvoorts@millerjohnson.com

carltonj@millerjohnson.com

Proof of Service

Carolyn Field states that she is an employee of Miller Johnson and that on the 26"
day of May, 2023, she served a copy of:

1. Calvin University’s Motion to Dismiss Under MCR 2.116(C)(8);

2. Brief in Support of Calvin University’s Motion to Dismiss Under MCR
2.116(C)(8);

3. Calvin University’s Unopposed Motion to File Brief in Excess of 20 Pages; and
Notice of Hearing

on:
Charissa C. Huang
SMITH HAUGHEY RICE & ROEGGE
100 Monroe Center, NW
Grand Rapids, MI 49503
chaung@shrr.com

via Email and by placing same in the U.S. Government Mail with postage prepaid thereon for first-
class delivery.

Carolyn Field
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