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CARD1Ortn_MONARY BYPASS RECORte 
Date: J 'i _ Page /  of  

Hospital: J14i_ t̂_.4-9_3p-,. Hospital ID #: _37_0 

111111111111:311 
KOSTAO NOVSKI, 
MM 0020406 000 M 70Y 
HARRINGTON, ST V DTP: 

Elsztoopacy rip-4:915e Y 01 Perfusion Arrival Time in OR:  f.'" Yo 172) 

aurgrathtVP '11,,i- •—   •VritNise•misiolitit IA-. _ 
_ _ ID #:   /1,#.3  Assistant: . ii-t-ft•tfta..-- --Perfusionist -71.4,....--_  ID #: ____ 

Patient inforneititm. 

. Namrtt _l( "_fr =1.1 _ti SLYZJ ki _i __PLii_j_i,'.   10 it:  6 ci°24) V 327  Sex: frt Age:._7_P_ 

HT: /1-- 1".1‘11 Il,r I ri  WT  /SD  lb log  kg BSA: _i_i_T  m 

Blood ASO Tyro  i Blood Band ID; 
— Number of Units Available: z-

Cold Agglutinins: j/ Allergies: _./V_4__•_P_A .- 

1-ite,l.A.Igiatiest Lobo_ _ _ _ - _ 

FIGB / HCT ILVill_ PLT: -21 t . _ PT: ._irLL.„ APTT: _e)(_ L. Na:  13(.1  K: mss'  BUN/CR: -2 /Lc GLU' -23 C... 

Other' 

Patient 4i111Ory & Diagnosis (Include meds):  At ft   tylif 114,J_TtP_A___Orii1,116filagifs), 

35-yPtAAAl_car 1 eft_r2_,Rctrl,. i r 1,14 3g~-t4, kei 

Procedure L_g.A /?1,.

I: rnliporeett 4 INVorifilo $0,01111t1

Item T Manutaclurer 

Oxygenator: Tail eroP 
Tubing Pack 

Cardioptegia:   ,.. 
trniiro.%,._ Alu 4.-7 

ALF. _   Ae_f vi, _ _ qi_q_t_,- _ . 
ATS: 

UF Device_ l'il.'4,1Ei 4 1417,1 1.41 v__15 — —i y-y1 
Arterial Cannula -- 1 1Woritizc Et .1.3_ __-3 i)t, 4

Venous Cannula ETtiow eERi_ Ciu14.5_ AO/AM, 

Kit # e-  Pump Vgivirev: e 

Product # Lot/Serial # DryvtalIcid I QC) 

_ Mannitol Ls)

X 44,441U M Bicarbonate 5N, 5, 0 
iforintis 

Arterial Pump: 

ATS EiNlpalont: 
_ -Oat  

Heater _/ Cooler; 

Atpariir ep/oy? Protarninq. 
Base ACT . 1 's sec g50 m 
Initial Dose 

Additional

Total 

Ale 
hiesidual 

CPB  Urine

Ultrafiltrate 
Total' 

_ _ 

t_eq 011111,1 Firm 

a °  
Cr Flow I 

L 

/575 5406 

51;0 
0 

160
5qco 

(' Cl 

I Ittiv.: Time: Total: 

Initial Dose ie2 -V 
acx21) unt5t Additional 0 mg  /3-2- — 

unit Total  ;t1ing (+) X clamp  r j / 3  
gwo unit post ACT  1 ILI sec (-) X clamp 

0 Intraopera ive Cell Salvage Utilized, If checked, please complete separate Autologous Blood Salvage Record. 

Physician Verification of Verbal Orders: 
On all subsequent pages of this record, potYammam vorbel orders to the 
"S" represents an order aoweirl ly tfio ruriniq formal and "A 
comment section iskipiunl to me WQQLft14rrn hsalie,11115.0 

t--upgron Empaiulf• 
ti  Atuesilipve 

Primary Perlusionish4AL 1tOme --I C-1i th 'Relief Petfusionist _   ID e' 

Perfualon Assistant _ _ ., --• . L........6-0 .1 . - - lo ry ' i  2 L  'Relief perfusionist must I. limo In Ond lime out  the comment section i

CSSDOR 103117/10) 

(+) CPB _ _ 
(-) CPB 

pre identified In the column entitled "VO" 
salt's uri wry issued by anesthesia The specific order is documented in the 

—7)  rig.* c4fOred mr Oa fbdowlirre SparmaHon ram .;;.011* 

PATIENT CHART 

1 

1 5 

1858 

 

Appellees Appendix 002b 

CARD1Ortn_MONARY BYPASS RECORte 
Date: J 'i _ Page /  of  

Hospital: J14i_ t̂_.4-9_3p-,. Hospital ID #: _37_0 

111111111111:311 
KOSTAO NOVSKI, 
MM 0020406 000 M 70Y 
HARRINGTON, ST V DTP: 

Elsztoopacy rip-4:915e Y 01 Perfusion Arrival Time in OR:  f.'" Yo 172) 

aurgrathtVP '11,,i- •—   •VritNise•misiolitit IA-. _ 
_ _ ID #:   /1,#.3  Assistant: . ii-t-ft•tfta..-- --Perfusionist -71.4,....--_  ID #: ____ 

Patient inforneititm. 

. Namrtt _l( "_fr =1.1 _ti SLYZJ ki _i __PLii_j_i,'.   10 it:  6 ci°24) V 327  Sex: frt Age:._7_P_ 

HT: /1-- 1".1‘11 Il,r I ri  WT  /SD  lb log  kg BSA: _i_i_T  m 

Blood ASO Tyro  i Blood Band ID; 
— Number of Units Available: z-

Cold Agglutinins: j/ Allergies: _./V_4__•_P_A .- 

1-ite,l.A.Igiatiest Lobo_ _ _ _ - _ 

FIGB / HCT ILVill_ PLT: -21 t . _ PT: ._irLL.„ APTT: _e)(_ L. Na:  13(.1  K: mss'  BUN/CR: -2 /Lc GLU' -23 C... 

Other' 

Patient 4i111Ory & Diagnosis (Include meds):  At ft   tylif 114,J_TtP_A___Orii1,116filagifs), 

35-yPtAAAl_car 1 eft_r2_,Rctrl,. i r 1,14 3g~-t4, kei 

Procedure L_g.A /?1,.

I: rnliporeett 4 INVorifilo $0,01111t1

Item T Manutaclurer 

Oxygenator: Tail eroP 
Tubing Pack 

Cardioptegia:   ,.. 
trniiro.%,._ Alu 4.-7 

ALF. _   Ae_f 04. _ _ qi_q_t_,- _ . 
ATS: 

UF Device_ l'il.'4,1Ei 4 1417,1 1.41 v__15 — —i y-y1 
Arterial Cannula -- 1 1Woritizc Et .1.3_ __-3 i)t, 4

Venous Cannula ETtiow eERi_ Ciu14.5_ AO/AM, 

Kit # e-  Pump Vgivirev: e 

Product # Lot/Serial # DryvtalIcid I QC) 

_ Mannitol Ls)

X 44,441U M Bicarbonate 5N, 5, 0 
iforintis 

Arterial Pump: 

ATS EiNlpalont: 
_ -Oat  

Heater _/ Cooler; 

Atpariir ep/oy? Protarninq. 
Base ACT . 1 's sec g50 m 
Initial Dose 

Additional

Total 

Ale 
hiesidual 

CPB  Urine

Ultrafiltrate 
Total' 

_ _ 

t_eq 011111,1 Firm 

a °  
Cr Flow I 

L 

/575 5406 

51;0 
0 

160
5qco 

(' Cl 

I Ittiv.: Time: Total: 

Initial Dose ie2 -V 
acx21) unt5t Additional 0 mg  /3-2- — 

unit Total  ;t1ing (+) X clamp  r j / 3  
gwo unit post ACT  1 ILI sec (-) X clamp 

0 Intraopera ive Cell Salvage Utilized, If checked, please complete separate Autologous Blood Salvage Record. 

Physician Verification of Verbal Orders: 
On all subsequent pages of this record, potYammam vorbel orders to the 
"S" represents an order aoweirl ly tfio ruriniq formal and "A 
comment section iskipiunl to me WQQLft14rrn hsalie,11115.0 

t--upgron Empaiulf• 
ti  Atuesilipve 

Primary Perlusionish4AL 1tOme --I C-1i th 'Relief Petfusionist _   ID e' 

Perfualon Assistant _ _ ., --• . L........6-0 .1 . - - lo ry ' i  2 L  'Relief perfusionist must I. limo In Ond lime out  the comment section i

CSSDOR 103117/10) 

(+) CPB _ _ 
(-) CPB 

pre identified In the column entitled "VO" 
salt's uri wry issued by anesthesia The specific order is documented in the 

—7)  rig.* c4fOred mr Oa fbdowlirre SparmaHon ram .;;.011* 

PATIENT CHART 

1 

1 5 

1858 

 

Appellees Appendix 02b 

CARD1Ortn_MONARY BYPASS RECORte 
Date: _ Page /  of  

Hospital: J14A_^-_4-92r-,. Hospital ID #: ..51$ 

111111111111:311 
KOSTAO NOVSKI, 
Mfip 0025436 005 M 70Y 
HARRINGTON, ST V DTP: 

Enzioopacy rip-4:915e Y 01 Perfusion Arrival Time in OR:  i.:,  Yo 172.) 

aurgrathil'i .11,,i-r i—   okiat.raseiimaiiiitit leet-. _ 

Perfusionist -71.4,....--_   _ __ ID #:  /1.1/3  Assistant: . ii-t-ft•fta..-- --   ID #: ____ 

Patient trilarmititm, 

Naiiirj( "_frO.i -11 SLV_Za k i __)--P.17-14.9-1.'-   10 it:  6 `'"24) V 327 Sex:  frt. Age: ._7_P_

HT: /1-- .1.1iii Il,r li t  WT  /SD  lb LPg  kg BSA: _i_i_TS  m 

Blood AIX Tyro  i Blood Band ID: 
— Number of Units Available: z-

Cold Agglutinins: j/ Allergies: _./Q4__•_P_A .- 
tite,l.A.1 gyatiest Lobo_ _ _ _ - _ 

FIGB / HCT ILVill_ PLT: -2111 . _ PT: ._iiLL.„ APTT:_e) . Na:  I3(.1  K. mss'  BUN/CR: -2 /Lc GLU' -23 (... 
Other 

Patient 4F,.Iory & Diagnosis (Include meds):    At ft   01.1 114,J_W__,A.__LAttilrilhn fagifs), 

35-yPtAA-4_car 1 eAr2_,Pn l,. i'i lkir•_--r 1,14 idoSgim.••-t4, t ef Te_Jtt0-"I-Wj-

Procedure -i-- /yj

12 tiolipsreell 4 131Vorifilo &Willits Kit # 1 i-, e- _ Plana Vaivirev 1-; l 
Item T Manufacturer Product # Lot/Serial # I q 01) 

T''..11.1 erl P 4e 4-, _  k2... 
unpin ilmd 

MannitolOxygenator: .: . _ Ls) 

Tubing Pack X 44,441 0 4 VtEztlg  Bicarbonate 50 

Cardioplegia:   ,.. 
rOiiih#••%._ Alu 4 -7 -.5  

ALF. - q iCtuaerlillintip" Iocila_ 

OF Device_ I'l.'4,1Eitt  1-117,4- IN t.35iypi ritt.0-•--- - - c,P-1:.01- ':214_05(7

  Ae_f vi,  _ _ 4a t- 
ATS. 46, 4.c=4 g,,„.—/ _ ___, / 0_4,.., iv

Arterial Cannula l ,44,....k
— -- Amorgizc c -3 / , 'Id 4- 

Venous Cannula ETtiovEstRi_ Ciu14. 5: .1.0-1.104, 

Arterial Pump: 

ATS EiNlprtiont. ..—.---- - 
Heater / Cooler, 

blesidual 

CPB  Urine

Ultrafiltrate 

Total.ipmdt ic,,,, (.,A-4,-._ __ /575 5‘106 
Morin! ei92.1 ep/oy? Ph:am-Moe.  i .74,     I hue: Time:  Total: 
Base ACT  . 1 1 sec Initial Dose g5 0 mg_ 

Initial Dose acx21) unity Additional — 0 mg 
i -- - — 

Additional _s, , /- unit Total  ;t -0 -119 (+) X clamp 

Total gwo 0 unit post ACT  1 ILI sec (-) X clamp  / J.,:5-4. 

0 Intraopera ive Cell Salvage Utilized. If chocked, please complete separate Aulologous Blood Salvage Record. 

Physician Verification of Verbal Orders: 
On all subsequent pages of this record, riNeadam verbal orders to the pre identified In the column entitled "VO" 
"S" represents an order atinueri As MW rurinoyainymeri and "A r WI um ce'uv issued by anesthesia The specific order is documented in the 
comment section uiltryient to WU VC, .111/114M NTIlle.')1115.0 ---0 rig.* c4fOried MP Oa PhIstuglihre SpartivaHon Farfol, 

1 kl1tilett111 ritirttlittlfr• 

Aheeiliesel :iilDnriiinpe 

-- 

11 411i1,0 FiLpVi 

tr"D C) 
Cf Flow I 

L 

I5c0
0 

160
5-LW 

(+) CPB _ _ 
(-) CPB 

/up V 

Primary Pedusionisl:/9:1AL - tOme --Pfl ti: 'Relief Peffusionist _   ID ft 

Perfueton Assistant _ --• . Lot.........0 .1 . - - 10 a' ''' / 2 L  'Rolle! perfusionisi must 1.9 lime In and lime out in the comment senlim, ,

Ceases 103117/10) 
PATIENT CHART 

1 

1 5 

1858 

 

Appellees Appendix 02 

CARD1Ortn_MONARY BYPASS RECORte 

Date: _ Page /  of  

Hospital: JI:4•_̂iv-9__gr-,. Hospital ID #: 

111111111111:311 
KOSTAO NOVSKI, 
MU 0020406 000 M 70Y 
HARRINGTON, ST V DTP: 

Ernest nIcy rip-4:915e Y 01 Perfusion Arrival Time in OR:  i.:,  Yo 172.) 

aurgrathil'i .11,,i-r i—   okint.raseiimaiiiitit IA-. _ 

Perfusionist -71.4,....--_   _ __ ID #:  /t'#3  Assistant: . ii-t-ft•fta..-- --   ID #: ____ 

Patient trilarnnititm, 

Nailin 1("_frO.i -11 P-V_Za k i __)--PZ-14.9-- -   10 //:  6 `'"24) V 
317

 Sex:  frt. Age: ._7_P_

HT: /1-- .1.1iti Il,r l it WT  /SD  lb L,g  kg BSA: _i_i_TS  m 

Blood ASO Tyro  i Blood Band ID: 
— Number of Units Available: z-

Cold Agglutinins: j/ Allergies: _./V_4__•_P_A .- 
1-ite"1.A.1 ginfivst Lobo_ _ _ _ - _ 

FIGB / HCT ILVill_ PLT: .21 t . _ PT: ._itLL.„ APTT:_e) . Na:  I3(.1  K. mss'  BUN/CR: -2 /Lc GLU' .23 (... 
Other 

Patient 4F,.Iory & Diagnosis (Include meds):    At ftr schy,t00,4_, 01.1, pi  jtijte_,A4.__LAeiritclagifii, 

g-f, 35-y PtA-1,- 4_Car1 eAr2_,Pnl,ist_d_il lkir•_--r 1,44 tido Sg~-t4, t ef 

Procedure y/y1_

129140meg 4 131voratilo StipillItt Kit # 1 .0-6,  e- _ 

Item T Manufacturer Product # Lot/Serial # 

. _ Oxygenator: Tall tliip 1,.:,,, 4-, i k_2... 
Tubing Pack X stlt.Y.4-ft 0 4 .*r.z-ti_g
Cardioplegia:   ,.. 

trOnii46. ._ ,Yu 4.-7 
ALF.   -460_/4 _ _ to t_ - q 111

OF Device_ I'll.'4,1Ei 4 1-117,1 1i.41 v35i y pi 
Arterial Cannula - -- /LOW/WIZ Et ..1.3_ __-_3 / )t, 4- 
Venous Cannula ETtiiii•EtRi_ Ciu14. 5_ 1.21-ticA.7„ 

Arterial Pump: 

ATS EiNlprtiont. ..-.---- - 
Heater / Cooler, 

Atpariir ep/oyy Protamloq. j.74, 
_ sec Initial Dose g5 0 mg__ 

1-61-••••-•.-? 

Base ACT . 

Initial Dose acx21) unity Additional — 0 mg 
i -- - - 

Additional _s, ,„,- unit Total  ;t1) -119 (+) X clamp 

Total gwo 0 unit post ACT  i ILI sec (-) X clamp  / a,z5- z... . L

0 Intraopera ive Cell Salvage Utilized. If chocked, please complete separate Autologous Blood Salvage Record. 

Physician Verification of Verbal Orders: 
On all subsequent pages of this record, rit s irdam verbal orders to the 
"S" represents an order avrimed ly ttio ruriniq soitpsierr and "A 
comment section utkpiunl to the liCietrbenn 0011a,11.119.00 

kliiiirr111 EsilyftlIttlfr• 

Atueilitlrosel 

Primary Pedusionist:///tIAL ItY sime -- fl ti: '12000 PetfusioniSt _   lo e' 

Perfueton Assistant _ _ ., -- • - Litf:6-0 .1 ... - - tO s' ''' i 2 L  'Relief perfusionist must Whine In and limo out in the comment sestior, ,

CSSDOR 103117/10) 

Purim V worm' Fr 

1:tryDlAiImd f I_'_I0_(,) 

Mannitol :Lc)

Bicarbonate 

,;a00 

2ti ~r~rr rib 5Z _

CPB  Urine

Ultrafiltrate 

Total.

(+) CPB _ _ 
(-) CPB 

01 11 'AMU,/ FiLpVi 

tfl3C)  Cf Flow I 
L 

ii5 7 5 5406 

I5c0
.,2c 0 
100
5v 

I imr: Time: Total: 

/up V 
145-2 T-
rl / 3 

pre identified In the column entitled "VO" 
sol+1 eri wry issued by anesthesia The specific order is documented in the 

3 ---0 rig.* s4fOrsed MP Ow fbdowlirre Sp rmaaHon  ram .;;.011* 

PATIENT CHART 

1858 

 

CARD1Ortn_MONARY BYPASS RECORte 
Date: /;-- '1 Page __/  of  Li 

Hospital: _.11:4L_I Hospital ID #:_,37bL-3___ 

111111 11111""" 111 011 
KOSTAD MOVSKI, DRAGO 
MM 0020436 006  M 700 
HARRINGTON, STEVEN D DTP: 

Enztoopacy rip_sogose Y 01 

aurgent '11,..1.2e#  
Perfusionist 

PO trrit tnintrotion 

Narnr,...t. _f ifk-ZJis 42 (v_ZJ L _)___P.I.:04., ..   ID #: 

HT: t4' .1-_‘11 IL, r 1 , , WT  /S0 iS0  lb i,g 

Blood AIX Tyro z..11 i Blood Band ID: 
— kNgumbBeSr Ao:f tj;n7its5Availabmle: z 

Cold Agglutinins: $/ Allergies: _./V__4_4)_A , 
1-!re-I3trintivst LabiL _ _ _ _  

FIGB / HCT 11,1)1_41_ PLT: t PT: APTT: Na: 

Other .

Perfusion Arrival Time in OR:  C' V-) 172.) 

14)iitsa11nnsiolir -

ID #:  /t'#3  Assistant:   ID #: 

ci.2-0N 517  Sex:  OA. Age: 

13(1 K. 5.  BUN/CR: 4i7 GLU' .234,

Patient HFNOry & Diagnosis (include meds):Ige jit ft II Se 414.„. i  &tit 

..EtE-A-57YPtASAI_Cir 1(1_ em2_,Pril,istri2i1 

1

!do iit 

Procedure /?1,. 12,_ 

liAlktporent IF uovoratdo Stoolitt tat # 1 i-, e-- PtintHVaivIrViv Fumes 
Item T Manufacturer Product # 

_ 
Lot/Serial # Ctryalttlicid 

Oxygenator: Tail eroP. i'•,V 4.•--,  14-2.- Mannitol Ls)

Tubing Pack 
_ 

X SitV•44 0  4 V b1 Bicarbonate Pt, 
Cardioptegia: ,.. 6,_,i . ... 

lie_f0i4
Alf.t I. -7 

A l_9_1_'±‘ 

Mt:petit 
Caerlinplvtpa_ ALF. 

ATS: 'Oa 4f.,=-4 
_ _ 

A,,,,—/ 
_ 

UF Device_ l'il.'4,1Ei 4 1-117,4- iN v_35iypf 
Arterial Cannula — -- /.1.1riorilix; EX .2.3_ _-?_/ )td 4-- 
Venous Cannula ETtiivEeEtZ__ CkW.2. 5.: 1.111-1.104. 

fi le 
Hasid:Ai 

Arterial Pump: 

ATS Etit.11prront. 
CI I

CPB Urine 

Le,s_0•)-LitV.. Ultrafiltrate 

Heater / Cooler: 011,' Total: /575 

Atparin! (1-/t7Y? Protantlite ,) j.74,4 I New: _ 
°mg (+) CPB _ _ Base ACT . i sec Initial Dose g5 legLY 

Initial Dose acx21) unity Additional 
i --- - — 

0 mg (-) CPB /3-2 T 
(+) X clamp /1 /3 Additional _s, , /-:, unit Total ;t1ing 

Total gwoo unit post ACT 1 ILI sec 2) X clamp 

JIDI/Re Lir11,11-4.1.664), 

50 

5 0

,:qC10 (.> 
50 

51;0 
.j 2c o 
100 

5-`100 

5 40C)

Time: 

Cf Flow 

Total: 

0 Intraopera ive Cell Salvage Utilized. If checked, please complete separate Autologous Blood Salvage Record. 

Physician Verification of Verbal Orders: 
On all subsequent pages of this record, ownifowi verbal orders to the 
"S" represents an order avrweirl Al tfito ramvayry eitivolere and "A 
comment section %Wain! In the I/Om/hem NillficitrOi 

kup go oil righetutr.
Atiesillehte all flitkIrb 
Primary Pedustonisl:i 1.11214 AtOmoe —Pt rl tit  I 'Relief neifusionist _ 

- A , 
Perfusion Assistant _ _ - --to _ V.. we, ..1 1 - - 

CSSDOR 10311010) 

pre identified In the column entitled "VO" 
go+a uri es.A.• issued by anesthesia The specific order is documented in the 

t.) ri v.* tAufOred, Wens rare SperriMg14017 

ID ft 

10 ot 'Relief perfusionist must lime In and linen out in the comment secties, 

PATIENT CHART 

ti

5 
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SpeciaItyCare 
Your Tnsted Otical Partner 

Cardiopulmonary Bypass Record 
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Cardiopulmonary Bypass Record 
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Cardiopulmonary Bypass Record 
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SpecialtyCare 
YourTrusted Clinical Partner 

PERFUSION CHECKLIST 
NA AP 
1.0 EQUIPMENT INSPECTION 

a 

❑ 

a 

t. 
17 

' 4

0'
0 21 

❑ 6 
o ❑ 

❑ a 
❑ cr 
o ,E1 
❑ El 

Electrical and Operational inspection of all equipment 
All holders secure 
All equipment clean re procedure 
Roller head occlusions checked 
Balleries charged and functional 
Hand cranks available 
Runaway protection checked 
Air emboli protection system checked 
All alarms/Alerts tested and audible 
Gas flow meler, blender, vaporizer operating correctly 
In-line sensors calibrated and operational 
Backup pump, heater/cooler and sources evadable 
Vitctelill fir tomtit kfiuliceirli 

Backup lighting source operational 
Tubing clamps, banding gun lies end scissors available 
Pacemaker and fibrilletor operational 
'NOM IMIttlim tralikiegna0 ei 

3.0 SOLUTIONS 
❑ Crystalloid and colloid solutions available 
❑ Cl" Heparin/ACD anticoagulant e. Prolamine available 
0 ❑ Cardioplogia solutions available 

Blood available, CHECK TYPE AND Rh FACTOR 
O 0' Blood transfer bags with patient labels available 
❑ 4.1,4•E' 4Hzurl Inrnrsrymllal7le
iS g CIPs.LIIT SETUP &PRIME 
❑ Back up disposables components available 
0 2 Disposable package inlegrity / sterility checked 
0 0 Disposables chocked for defects 
a a Serial/Lot numbers recorded on perfusion record 
0 ❑ Expiration dales ct'ecked (Solutions, drugs, disposables) 
0 ❑ 11,0 lines connected to heal exchanger / leak lest done 
0 0 Cardiolomy and Oxygenator gas vents open 
a Tubing loaded in pump heads correctly 
CI 0 All tubing kink tree end connections secure (tie banded) 
0 CI' Arterial filler & purge line checked 
0 0' One-way valves in correct flow direction 
0 0 Line pressure monitoring installed 
❑ 0. Temperature probes in place 
0 0 CO, flush complete 
0 0 Oxygenator primed and do-aired 

ALF primed and de-aired 
0 0 Cardioplegia system primed and desired 
0 0; Centrifugal flow probe calibrated 
0 0 VAVR cardiotomy positive pressure feller valve attached 
in Et VAVR negative pressuro relief valve unobstructed 
O Indicates Aulotransfusion (ATS) components 

CSS030 (03/I NO) 

11111111N1111111ii4 236111.2.1322 AO:  
11.10/ 

z1400 r 1 KO ToUNA/Inl.lfl. elflA 00.1 
fltit.161) m'Mims Nfli. 
STEvernti: - nor 

LAire Muni avePornent ,miemettou aim 

0 Xi Desired perlusale temperature & water level confirmed 
❑ p Patient chart reviewed / calculations complete 
0 p Tubing harness installed and connected correctly 
O 0 ATS bowl aligned. secured and RPM tested 
O 0 Heparin / ACD drip regulated for collection 
o Personal protection equipment available 

I participated in a 'Surgical Time Out al: ; S 1 

IN I b441101T6tiarthRGEPICV Y 
Cl _} Heparin given anticoagulation adequate 

Patient's chart reviewed 
Pump components and circuit checked for proper 

setup and secure connections 

,wr Pump heads revolving in proper direction 
4 Occlusion set on roller pumps 

Arterial boot / centrifugal head Installed correctly 
pi Centrifugal pump flow probe calibrated 
cr Vent operation verified by fluid testing 

,e1 Safety devices TESTED, ARMED & AUDIBLE 
.ta Check entire system for bubbles 

Cardlotomy & Oxygenator vents open 
2' Gas line connected to oxygenator / source 

FiO2 & gas flow set to initial bypass levels 
.0 Arterial line and filler bypass clamped 

a Venous line clamped 
U.. ALF purge line OFF 

• g de ....Aquiloi c.innuta 

The pre-Bypass checklist was completed al: 

0 All equipment clean & decontaminated post procedure 

I have reviewed and accept responsibility for the accuracy of this 

Checklist 

 L__` _ -.-

Al • %M. 

Dale f 
• 

fr/c 
Account # 

- 
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SpecialtyCare 
Your Trusted Clinical Partner 

PERFUSION CHECKLIST 
NA AP 
1.0 EQUIPMENT INSPECTION 

a 

❑ 

a 

❑ 

t. 

0' 

6 

0' 

,E5 
❑ 

to 
0/

GI 

Electrical and Operational inspection of all equipment 
All holders secure 
All equlpmenl clean re procedure 
Roller head occlusions checked 
Batteries charged and functional 
Hand cranks available 
Runaway protection checked 
Air emboli protection system checked 
All alarms/Alerts tested and audible 
Gas flow meler, blender, vaporizer operating correctly 
In-line sensors calibrated and operational 
Backup pump, heater/cooler and sources evadable 
VilGtI0111 flrQtowtil krairatcreeli It' or,r111 

Backup lighting source operational 
Tubing clamps, banding gun lies and scissors available 
Pacemaker and fibrillator operational 

'NOM Itamitta tiolikierniaS and ce I limited 
3.0 
❑ 

SOLUTIONS 
Crystalloid and colloid solutions available 

❑ 0 . Heparin/ACD anticoagulant e. Prolamine available 
0 ❑ Cardioplogia solutions available 
0 t Blood available, CHECK TYPE AND Rh FACTOR 
O 0' Blood transfer bags with patient labels available 
❑ hikluk r r .1,141Gul latemenellantt 

0 C1P1.-Lt.IT SETUP &PRIME 
❑ Back up disposables components available 
❑ Disposable package integrity / sterility checked 

O 0 Disposables chocked for defects 
a a Serial/Lot numbers recorded on perfusion record 

O 0 Expiration dales checked (Solutions, drugs, disposables) 

O 0 11,0 lines connected to heal exchanger / leak lest done 
O 0 Cardiolomy and Oxygenator gas vents open 

• Tubing loaded in pump heads correclly 
❑ 0 All tubing kink tree and connections secure (tie banded) 

O I;1' Arterial filler & purge line checked 
O 0' One-way valves in corroct flow direction 
O 0 Line pressure monitoring installed 
O 0. Temperature probes in place 
O 0 CO, flush complete 
O a Oxygenator primed and de-aired 

ALF primed and de-aired 
O 0 Cardioplegia system primed and desired 
O 0; Centrifugal flow probe calibrated 

O 0 VAVR cardiotomy positive pressure feller valve attached 
• Ef VAVR negative pressure relief valve unobstructed 
O Indicates Aulotranslusion (ATS) components 

CSS030 (03/17,'10) 

11111111N1111111J o6 2 J22 : I  KOTADINIB,ISKi tSp ZI4120 I I 
elea.00.1.1110/ 

  NAMING kik 
STEvernti: 

my - 

Ada.  rlltn , ,lvlooment ,n,vitimmItog 51111 WECW110.1•P 

O ,Er Desired perlusale temperature & water level contirrned 
❑ p Patient chart reviewed / calculations complete 
O p Tubing harness installed and connected correctly 
O 0 ATS bowl aligned. secured and RPM tested 
O 0 Heparin / ACD drip regulated for collection 
o n6 Personal protection equipment available 

I participated in a 'Surgical Tlmo Out al: ; S d 

IN I f 0.11 Of I:ifiETabRatelt:V L1Y PAIS 
Heparin given anticoagulation adequate 
Patient's chart reviewed 

'/tlff 
Pump components and circuit checked for proper 

setup and secure connections 

,wr Pump heads revolving in proper direction 

4 Occlusion set on roller pumps 
Arterial boot / centrifugal head Installed correctly 

p, Centrifugal pump flow probe calibrated 
2- Vent operation verified by fluid testing 

,6 Safety devices TESTED, ARMED & AUDIBLE 

Check entire system for bubbles 

• Cardlotomy & Oxygenator vents open 

2' Gas line connected to oxygenator / source 
FiO2 & gas flow set to initial bypass levels 

.0 Arterial line and filler bypass clamped 

a Venous line clamped 
O... ALF purge line OFF 

• g de .../sriunol c.innula p”..orat 

The pre-Bypass checklist was completed al: 

O All equipment clean & decontaminated post procedure 

I have reviewed and accept responsibility for ihe accuracy of this 

Checklist 

 t __` _ -.-

Al • %M. 

Dale r Account # 

1860 

 

Appellees Appendix 04b 

SpecialtyCare 
Your Trusted Clinical Partner 

PERFUSION CHECKLIST 
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AP 
EQUIPMENT INSPECTION LAda•Mtn, nvehirment ,n,vitimmitou sad rY:liculini,oi•p 

❑ ,Er Desired perlusale temperature & water level confirmed a t. Electrical and Operational inspection of all equipment 
All holders secure ❑ p Patient chart reviewed / calculations complete 

❑ All equipment clean re procedure 0 p Tubing harness installed and connected correctly 
a 0' Roller head occlusions checked O 0 ATS bowl aligned. secured and RPM tested 

Batteries charged and functional O 0 Heparin / ACD drip regulated for collection 
Hand cranks available ❑ ri Personal protection equipment available 

6 Runaway protection checked 
Air emboli protection system checked I participated in a 'Surgical Tlmo Out al: ; S -1 
All alarms/Alerts tested and audible 

❑ 0' Gas flow meler, blender, vaporizer operating correctly ~ ~ I 1NIf r&1101TtiliarIERGEFICV BYPASS 
,E5 In-line sensors calibrated and operational Ci Heparin given anticoagulation adequate 

0 ❑ Backup pump, heater/cooler and sources evadable 
_} 

Patient's chart reviewed 
VilGtI0111 frTf towtir frefroicrin, ,11. oNil 

•ItIrf 
Pump components and circuit checked for proper 

setup and secure connections 

to Backup lighting source operational Pump heads revolving in proper direction 
a Tubing clamps, banding gun lies and scissors available 

,wr 
4 Occlusion set on roller pumps 

Pacemaker and fibrillator operational Arterial boot / centrifugal head Installed correctly 
GI 'NOM enntlim tiolikierne0 erild U1111,0011 p, Centrifugal pump flow probe calibrated 

3.0 SOLUTIONS cr Vent operation verified by fluid testing 

❑ Crystalloid and colloid solutions available ,et Safety devices TESTED, ARMED & AUDIBLE 

❑ 0 . Heparin/ACD anticoagulant e. Prolamine available .Z Check entire system for bubbles 

0 ❑ Cardioplogia solutions available Cardlotomy & Oxygenator vents open 

Blood available, CHECK TYPE AND Rh FACTOR 2' Gas line connected to oxygenator / source 

O 0' Blood transfer bags with patient labels available FiO2 & gas flow set to initial bypass levels 

❑ hikluk r r .1,141Gul Ifitemairellaelt .0 Arterial line and filler bypass clamped 

0 Clitt..Lrq SETUP &PRIME a Venous line clamped 

❑ Back up disposables components available ALF purge line OFF 

0 2 Disposable package integrity / sterility checked • g de ...Aquihit c.innuti 11”..orel 

0 0 Disposables chocked for defects 
a a Serial/Lot numbers recorded on perfusion record 

0 ❑ Expiration dales ct'ecked (Solutions, drugs, disposables) 

0 ❑ 11,0 lines connected to heal exchanger / leak lest done 
0 0 Cardiolomy and Oxygenator gas vents open The pre-Bypass checklist was completed al: 

a Tubing loaded in pump heads correctly 
❑ 0 All tubing kink tree and connections secure (tie banded) 0 All equipment clean & decontaminated post procedure 

0 2' Arterial filter & purge line checked 
0 0' One-way valves in correct flow direction I have reviewed and accept responsibility for ihe accuracy of this 

0 0 Line pressure monitoring installed Checklist 

❑ 0. Temperature probes in place 
0 0 CO, flush complete 
0 a Oxygenator primed and do-aired 

ALF primed and de-aired 
0 0 Cardioplegia system primed and desired 
0 0; Centrifugal flow probe calibrated t__` _ i-.r 

Al • YE. 0 0 VAVR cardiotomy positive pressure feller valve attached 
Ef VAVR negative pressure relief valve unobstructed 

O Indicates Aulotranslusion (ATS) components Date _ _ - Account # 3y; 
CSS030 (03/17i'10) 
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Appellees Appendix 04 

SpecialtyCare 
Your Trusted Clinical Partner 

PERFUSION CHECKLIST 

11111111N1111111J o6 2 J22 : I  KO TADINOVSKi Noo. bzularin 
V14120 11 

m fig ING (0. 
STEVerrin- 

my 

NA 
1.0 

AP 
EQUIPMENT INSPECTION 

1311113251 1.1 
LAda•Mtn, nvehirment ,n,vitimmitou sad rY:liculini,oi•p 

❑ ,Er Desired perlusale temperature & water level confirmed a t. Electrical and Operational inspection of all equipment 
All holders secure ❑ p Patient chart reviewed / calculations complete 

❑ All equipment clean re procedure 0 p Tubing harness installed and connected correctly 
a 0' Roller head occlusions checked O 0 ATS bowl aligned. secured and RPM tested 

Batteries charged and functional O 0 Heparin / ACD drip regulated for collection 
Hand cranks available ❑ ri Personal protection equipment available 

6 Runaway protection checked 
Air emboli protection system checked I participated in a 'Surgical Tlmo Out al: ; S -1 
All alarms/Alerts tested and audible 

❑ 0' Gas flow meler, blender, vaporizer operating correctly ~ ~ I 1NIf r&1101TtiliarIERGENCV BYPASS 
In-line sensors calibrated and operational Ci Heparin given anticoagulation adequate 

0 ❑ Backup pump, heater/cooler and sources evadable 
_} 

Patient's chart reviewed 
VilGtI0111 frTf towtir frefroicrin, ,11. oNil 

•ItIrf 
Pump components and circuit checked for proper 

setup and secure connections 

to Backup lighting source operational Pump heads revolving in proper direction 
a Tubing clamps, banding gun lies and scissors available 

,wr 
4 Occlusion set on roller pumps 

Pacemaker and fibrillator operational Arterial boot / centrifugal head Installed correctly 
GI 'NOM enntlim tiolikierne0 erild U1111,0011 p, Centrifugal pump flow probe calibrated 

3.0 SOLUTIONS cr Vent operation verified by fluid testing 

❑ Crystalloid and colloid solutions available ,et Safety devices TESTED, ARMED & AUDIBLE 

❑ 0 . Heparin/ACD anticoagulant e. Prolamine available .Z Check entire system for bubbles 

0 ❑ Cardioplogia solutions available Cardlotomy & Oxygenator vents open 

Blood available, CHECK TYPE AND Rh FACTOR 2' Gas line connected to oxygenator / source 

O 0' Blood transfer bags with patient labels available FiO2 & gas flow set to initial bypass levels 

❑ hikluk r r .1,141Gul Ifitemairellaelt .0 Arterial line and filler bypass clamped 

0 Clitt..Lrq SETUP &PRIME a Venous line clamped 

❑ Back up disposables components available ALF purge line OFF 

0 2 Disposable package integrity / sterility checked • g de ...Aquihit c.innuti 11”..orel 

0 0 Disposables chocked for defects 
a a Serial/Lot numbers recorded on perfusion record 

0 ❑ Expiration dales ct'ecked (Solutions, drugs, disposables) 

0 ❑ 11,0 lines connected to heal exchanger / leak lest done 
0 0 Cardiolomy and Oxygenator gas vents open The pre-Bypass checklist was completed al: 

a Tubing loaded in pump heads correctly 
❑ 0 All tubing kink tree and connections secure (tie banded) 0 All equipment clean & decontaminated post procedure 

0 2' Arterial filter & purge line checked 
0 0' One-way valves in correct flow direction I have reviewed and accept responsibility for ihe accuracy of this 

0 0 Line pressure monitoring installed Checklist 

❑ 0. Temperature probes in place 
0 0 CO, flush complete ,./I 
0 a Oxygenator primed and do-aired 

ALF primed and de-aired 
0 0 Cardioplegia system primed and desired 
0 0; Centrifugal flow probe calibrated t__` _ i-.r 

Al • YE. 0 0 VAVR cardiotomy positive pressure feller valve attached 
Ef VAVR negative pressure relief valve unobstructed 

O Indicates Aulotranslusion (ATS) components Date _ _ - Account # 3y; 
CSS030 (03/17i'10) 
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Special 
YourTrusted Ciirlical Partner 

PERFUSION CHECKLIST 
NA AP 
1.0 EQUIPMENT INSPECTION 

❑ 

❑ 

a 

❑ 

t. 
11 

' 4

0'

6 

• 0' 
,E1
0 

Electrical and Operational inspection of all equipment 
All holders secure 
All equipment clean re procedure 
Roller head occlusions checked 
Balleries charged and functional 
Hand cranks available 
Runaway protection checked 
Air emboli protection system checked 
All alarrns/Aleits tested and audible 
Gas flow meter, blender, vaporizer operating correctly 
In-line sensors calibrated and operational 
Backup pump, heater/cooler and 0; sources evadable 
Veraken fir 1r4pnf hTrlrilo tin At 4 pi !owl VI 

2.0 AC r 550$1105 
Backup IghtIng source operational 
Tubing clamps, banding gun lies and scissors available 
Pacemaker and fibrillator operational 
PettkIll IlnatItOT tKutllh,1Mrmdrntd reliurytnd 

3.0 SOLUTIONS 
❑ Crystalloid and colloid solutions available 
O 0' Heparin/ACD anticoagulant e. Prolamine availablo 
O ❑ Cardioplogia solutions available 
o n Blood available, CHECK TYPE AND Rh FACTOR 
O 0' Blood transfer bags with patient labels available 
❑ 0 Mori a r ita-lostuf imam ervillantt 
a PIT SETUP &PRIME 
❑ Back up disposables components evaitable 
❑ Disposable package integrity / sterility checked 
O 0 Disposables checked for defects 
❑ a Serial/Lot numbers recorded on perfusion record 
O ❑ Expiration dates checked (Solutions, drugs, disposables) 
O 0 11,0 lines connected to heal exchanger / leak test done 
O 0 Cardiolomy end Oxygenator gas vents open 
a - Tubing loaded in pump heads correctly 
❑ 0 All tubing kink tree and connections secure Ole banded) 
O Arterial filler & purge line checked 
O 0' One-way valves in correct flow direction 
O 0 Line pressure monitoring installed 
❑ 0. Temperature probes in place 
O 0 CO, flush complete 
O 0 Oxygenator primed and do-aired 
O d ALF primed and de-aired 
O 0 Cardioplegia system primed and desired 
O 0; Centrifugal flow probe calibrated 
O 0 VAVR cardiotomy positive pressure reilel valve allached 
• Ef VAVR negative pressure relief valve unobstructed 
O Indicates Aulotransfusion (ATS) components 

CSS030103/1N0i 

s lee 

1141118111#1 i014:  
61 

2 301 212KOiSTADINOvs1(4 Diu fip 
1100.9PJ11,./n ape o  M JOY 114IVING f UN STEVEN D OTif: 

in 0 L abiza -Wry autaarttamt laltLaa AIM CY.:tr. naa 

O ,Er Desired perlusate temperature & water level confirmed 
❑ p Patient chart reviewed calculations complete 
O p Tubing harness installed and connected correctly 
O 0 ATS bowl aligned. secured and RPM tested 
O 0 Heparin / ACD drip regulated for collection 
o Personal protection equipment available 

I participated in a -Surgical Tlmo Out al: ; S  7, 

ININANDfUR.EFabRatalt 
Heparin given anticoagulation adequate 
Patient's chart reviewed 

/If 
Pump components and circuit checked for proper 

setup and secure connections 
I xi. 

Pump heads revolving in proper direction 
4 Occlusion set on roller pumps 

Arterial boot / centrifugal head Installed correctly 
p' Centrifugal pump flow probe calibrated 
ta,  Vent operation verified by fluid testing 

,e1 Safety devices TESTED, ARMED & AUDIBLE 
2J Check entire system for bubbles 
• Cardlotomy & Oxygenator vents open 
rd Gee line connected to oxygenator / source 

Fi02 & gas flow set to initial bypass levels 
.0 Arterial line and filler bypass clamped 

la Venous line clamped 
U.. ALF purge line OFF 

• g de ../snuiiiii cannuia 411111eq_ 

• 
The pre-Bypass checklist was completed al: i ,11,42. 

❑ All equipment clean & decontaminated post procedure 

I have reviewed and accept responsibility for the accuracy of this 

Checklist 

Al • LE. 

Date _ _ Account it -3y; --
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Primary Perfusion1st 
CSS116 (7108/11) 

Sp'eliatyCare 
watt rtl •a New 

a 

CARDIOPULMONARY BYPASS RECORD 
AU f MUMS BLOOD SALVAGE 
Dale: 'ILI I p 1, 

Page 
Hospital; 6640L,{11/..1 ,,.3-_ Hospital ID #: 

Baseline Patient Data 

l'.1!.1•..t lisrip. 6,..11 41„ . ,1' Pt, ID tuvq:I6.1. 7 
mop.    n'E„,ai Mu; le g 70m1 x kg): _j i.:1, inl 
Hemoglobin: thl, gmldl Hemalocrif % Red Cell Vol (BloodliSAULlt $sia_ rd 

Anticoa plant Information Mined ay: _i).11 ,{,vv,, .2. ri  '‘ _ 
Type s 1,..,.1,,,I., Exp Date: J  I. 0"..--11_... _ lot P: ci,) e_f_1,,. t .-4_ 
Dose k; Cq: C' _ Added to: 4,fi vil___ ml NS 5 Bag labeled 8 dated 

---i -- — 

Unit 
111 

J 

r 
Processed Anilcoag Irrig 

The ort vol vol 

I 
1s1, oc..__ ritz _ -gel:0 

TOTAL 
15 

221 

L Given 10 Aneslhaaa: _ 

d -6/-4 41D P'  /"13

Wash 
a 

-
tgc_ 

PRBC 
Return 

vol 

Ot). 

11111 111 
poi igr62.1322 
AS:11110111 

HoM n1)1110VtA .DRAGO „ 
1,111 (cso.j.,,,,, pus  NI f01 

Ifi11fil#11Itthil, STEVEN 13 01 1: 

 410111 Exud. 
Clem 

Wash YIN 

10( 500 

PrOceSsIng Documenlallon 
Onset of Collection Time: 01 5H 

Onset of Systemic Heparinization.1f44 
. 

Onset of Prolamine Administration: I T fce 

Type of WASH Solution: 11.11'1/4 41 Ceti 

, 

ATS Section of CPB Checklist completed prior to collection? 0 Yes a No 

Was ATS suction used in place of cardrolomy pump suckers? °Yes 0 No 

Was  CPB Precul:Yeio•iir :77: 41. 544 ot4, r0.4: z EN:,

Free 
YIN 

Chu 

1.-- • - 
I

e - - 

- 

nd Processed volume returned to patient via ECC: 

ter 
Relief Perfuslonkt:   ID II'   Perfusion Assistant;  / )  ID 0. 1: 

(Anticoagulant drip rate decreased) 

(Anticoagulant drip resumed) 

Comments 

007250100 

1101010062 2014.06 

— — 

007402000

litalmc7$  2014.08 

SpecialtyCare 

ATS EBL ml 
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Primary Perfusion1st 
CSS116 (7108/11) 

Sp'eliatyCare 
watt rtl •a New 

a 

CARDIOPULMONARY BYPASS RECORD 
AU f MUMS BLOOD SALVAGE 
Dale: 'ILI I p 1, 

Page 
Hospital; 6640L,{11/..1 ,,.3-_ Hospital ID #: 

Baseline Patient Data 

l'.1!.1•..t lisrip. 6,..11 41„ . ,1' Pt, ID tuvq:I6.1. 7 
mop.    n'E„,ai Mu; le g 70m1 x kg): _j i.:1, inl 
Hemoglobin: thl, gmldl Hemalocrif % Red Cell Vol (BloodliSAULlt $sia_ rd 

Anticoa plant Information Mined ay: _i).11 ,{,vv,, .2. ri  '‘ _ 
Type s 1,..,.1,,,I., Exp Date: J  I. 0"..--11_... _ lot P: ci,) e_f_1,,. t .-4_ 
Dose k; Cq: C' _ Added to: 4,fi vil___ ml NS 5 Bag labeled 8 dated 

---i -- — 

Unit 
111 

J 

r 
Processed Anilcoag Irrig 

The ort vol vol 

I 
1s1, oc..__ ritz _ -gel:0 

TOTAL 
15 

221 

L Given 10 Aneslhaaa: _ 

d -6/-4 41D P'  /"13

Wash 
a 

-
tgc_ 

PRBC 
Return 

vol 

Ot). 

11111 111 
poi igr62.1322 
AS:11110111 

HoM n1)1110VtA .DRAGO „ 
1,111 (cso.j.,,,,, pus  NI f01 

Ifi11fil#11Itthil, STEVEN 13 01 1: 

 410111 Exud. 
Clem 

Wash YIN 

10( 500 

PrOceSsIng Documenlallon 
Onset of Collection Time: 01 5H 

Onset of Systemic Heparinization.1f44 
. 

Onset of Prolamine Administration: I T fce 

Type of WASH Solution: 11.11'1/4 41 Ceti 

, 

ATS Section of CPB Checklist completed prior to collection? 0 Yes a No 

Was ATS suction used in place of cardrolomy pump suckers? °Yes 0 No 

Was  CPB Precul:Yeio•iir :77: 41. 544 ot4, r0.4: z EN:,

Free 
YIN 

Chu 

1.-- • - 
I

e - - 

- 

nd Processed volume returned to patient via ECC: 

ter 
Relief Perfuslonkt:   ID II'   Perfusion Assistant;  / )  ID 0. 1: 

(Anticoagulant drip rate decreased) 

(Anticoagulant drip resumed) 

Comments 

007250100 

1101010062 2014.06 

— — 

007402000

litalmc7$  2014.08 

SpecialtyCare 

ATS EBL ml 
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Sp'eliatyCare 
New 

a 

CARDIOPULMONARY BYPASS RECORD 
AU f MUMS BLOOD SALVAGE 
Dale: 'ILI I p 1, 

Page 
Hospital; 6640L,{11/..1 ,,.3-_ Hospital ID #: 

Baseline Pollen! Data 

l'.1!.1•..t lisrip. 6,..11 41„ . ,1' Pt, ID tuvq:I6.1. 7 
mow.    n'E„,ai Mu; le g 70m1 x kg): _j i.:1, inl 
Hemoglobin: thl, gmldl Hemalocrif % Red Cell Vol (BloodliSAULlt $sia_ rd 

Anticoagulant information Mixed ay: i).h ,1,,,,,, ..t. x. '‘ _ 
Type y 1,..,.1,,,I., Exp Dale J  I. 1,1_, I.I___ Int P: ci,) e_f_l, u t ..4_ 
Dose k; Cq: C' _ Added to: 4,fi vil___ ml NS 5 Bag labeled 8 dated 

---i -- — 

Unit 
Ili A 

J 

The 

I 
Tsl 

Processed Anilcoag Irrig Wash 
ort vol vol a 

-oc.._ ritz _ -gel:0 tgc_ 

TOTAL 
15 

221 

L Given 10 Anesthaaa: _ 

PRBC 
Return 

vol 

jJ 

 410111 Exud. 
Clem 

Wash YIN 

Primary Perfusion1st 
CSS116 (7108/11) 

II N 10( 500 

11111 111 

Oa: 
poi isr62.1321 
A0:11114121111 

HoM /41P1OVIA DRAG° „ 
put NI f01 

VII tLIIW'Y 
Ifi11fil#11Itthil, STEVEN 13 01 1: 

PrOceSsIng Documenlallon 
Onset of Collection Time: 0:t 5H 

Onset of Systemic Heparinization.1f44 
. 

Onset of Prolamine Administration: I T ice 

Type of WASH Solution: 
, 

ATS Section of CPB Checklist completed prior to collection? 0 Yes a No 

Was ATS suction used in place of eardrolomy pump suckers? °Yes 0 No 

Was  CPB Precul:Yeio•iip:7:7 0:-"11. 544 ot4, EN:,

Free 
YIN 

Chu 

1.-- • - 
I

e - - 

- 

nd Processed volume returned to patient via ECC: 

ter
  Relief Perfuslonkt:   ID ) Perfusion Assistant;  P-•  ID 0' 1: 

(Anticoagotant drip rate decreased) 

(Anticoagulant drip resumed) 

Comments 

007250100 

1101010062 2014.06 

— — 

007402000

litalmc7$  2014.08 

SpecialtyCare 

ATS EBL ml 
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Sp'eliatyCare 
watt rtl •a Now 

a 

CARDIOPULMONARY BYPASS RECORD 
AU rOtoGOUS BLOOD SALVAGE 
Dale: 'ILI I 1, 

Page 
Hospital; 66,40L.,{  Hospital ID #: 

Baseline Patient Data 

l'.1!.1•..t lisrip. /16411 41„ ,. i. ' Pt, ID t,LIgq6.)- 7
moo.  1,;.ta  ' N'E_-(oliski,1 (eg 70m1 x kg): j_111.4 _ int 
Hemoglobin: th_Z gm/di Hemalocril; ,; % Red Cell Vol (SloodliSAULlt $sia_ ed 

Anticoagulant information Mixed ay: i).h ,1,,,,,, ..t. ri  '‘ _ 
Type N. 1,..,.1,,..1., Exp Date: _I It 1 ‘1:-1/___ Int P: c.;,i ,_h,, t ..4_ 
Dose k; 1,u1 it __ Added to: 4002_ ml NS 51 flag labeled 8 dated 

---i -- — 

Unit 
Ihlt

J 

Time 

I 
/ 1 CA 

Processed Anilcoag Irrig Wash 
girt vol vol 

- 
41 
f

ic...   - 
ik.. _ _ qI._, _ -geLo tgc_ 

TOTAL 1_,S 

L Given to Anesthaaa: _ 

PRBC 
Return 

vol 

0°.

Hill 111/ 
001197162.1M 
AO: 1 1114011 1 1 

HoM /s1)1110VtA .DRAGO „i '01 
VII trui 1 w

IARRINIII[N,STEVEN 13011:

Processing Docutnentallon 
Onset of Collection Time:  51_ j  

Onset of Systemic Heparinization.4N4 0  7'1/6 (Anticoagotant drip rate decreased) 

Onset of Prolamine Administration: I T fce  (Anticoagulant drip resumed) 

Type of WASH Solution: ._11'1/4 41 teti 

ATS Section of CPB Checklist completed prior to collection? 0 Yes a No 

Was ATS suction used in place of cardrolomy pump suckers? 0 Yes 0 No 

Was  CPB arcuil °F.61%!•dirami.ldiJir bif r #11.0 U IIruU do

 ' 0 01 Fwd. 
Clear 

Wash YIN 

Primary Perfusionist; 
CSS1 16 (71087 1 1) 

CoII 500 

101 rm.

Free j4Cwhir 

1. 
- 

- 
- I -

nd Processed volume returned to patient via ECC: 

ter
Relief Perfuslonist:   ID II'   Perfusion Assistant:   ID 0' 4 

Comments 

007250100 

1101010082 2014.06 

— — 

007402000 

1italm1<r$  2014.08 

SpecialtyCare 

ATS EBL ml 
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EDGAR CHEDRAWY, M.D. 
January 22, 2016 

Page 1 

1 STATE OF MICHIGAN 

2 IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 

3 DRAGO KOSTADINOVSKI AND ) 

4 BLAGA KOSTADINOVSKI, AS ) 

5 HUSBAND AND WIFE, ) 

6 Plaintiffs, ) 

7 vs. ) No. 14-2247-NH 

8 STEVEN D. HARRINGTON, ) 

9 M.D., AND ADVANCED ) 

10 CARDIOTHORACIC SURGEONS, ) 

11 P.L.L.C., ) 

12 Defendants. ) 

13 The discovery deposition of EDGAR 

14 CHEDRAWY, M.D., taken in the above-entitled cause, 

15 before Kyla Elliott, a Certified Shorthand Reporter 

16 of the State of Illinois, on the 22nd day of 

17 January, 2016, at 4646 Marine Drive, Suite 7C, 

18 Chicago, Illinois, pursuant to Notice at 3:55 p.m. 

19 

20 

21 

22 

23 

24 Reported by: Kyla Elliott, CSR 

25 License No: 084-004264 
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1 STATE OF MICHIGAN 

2 IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 

3 DRAGO KOSTADINOVSKI AND ) 

4 BLAGA KOSTADINOVSKI, AS ) 

5 HUSBAND AND WIFE, ) 

6 Plaintiffs, ) 

7 vs. ) No. 14-2247-NH 

8 STEVEN D. HARRINGTON, ) 

9 M.D., AND ADVANCED ) 

10 CARDIOTHORACIC SURGEONS, ) 

11 P.L.L.C., ) 

12 Defendants. ) 

13 The discovery deposition of EDGAR 

14 CHEDRAWY, M.D., taken in the above-entitled cause, 

15 before Kyla Elliott, a Certified Shorthand Reporter 

16 of the State of Illinois, on the 22nd day of 

17 January, 2016, at 4646 Marine Drive, Suite 7C, 

18 Chicago, Illinois, pursuant to Notice at 3:55 p.m. 

19 

20 

21 

22 

23 

24 Reported by: Kyla Elliott, CSR 

25 License No: 084-004264 
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EDGAR CHEDRAWY, M.D. 
January 22, 2016 

1 APPEARANCES: 

2 MORGAN & MEYERS, PLC, by 

3 MR. JEFFREY T. MEYERS 

4 3200 Greenfield, Suite 260 

5 Dearborn, Michigan 48120 

6 (313) 961-0130 

7 jmeyers@morganmeyers.com 

8 Representing the Plaintiffs; 

9 

10 RUTLEDGE, MANION, RABAUT, TERRY & THOMAS, 

11 P.C., by 

12 MR. MATTHEW J. THOMAS 

13 Fort Washington Plaza 

14 333 West Fort Street, Suite 1600 

15 Detroit, Michigan 48226 

16 (313) 965-6100 

17 mthomas@rmrtt.com 

18 Representing the Defendants. 
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1 A. Sure. 

2 Q. Could you tell me, if you would, which 

3 actions or omissions, whatever the case may be, you 

4 believe rise to the level of a violation of the 

5 standard of care by my client, Dr. Harrington. 

6 A. Upon reviewing the information I had 

7 available for the case and understanding the 

8 approach he used for the procedure and the ensuing 

9 events with regards to the stroke, the question I 

10 really had was with regards to the use of the 

11 EndoClamp, whether a proper preoperative assessment 

12 was done for the aorta. 

13 Upon reviewing the perfusionist's record 

14 which became available to me, I guess a month or so 

15 ago, there was a question of letting the hemoglobin 

16 drop or drop down to a certain level that was not 

17 corrected immediately. 

18 Q. Well, let's start with the utilization of 

19 the EndoClamp and whether the appropriate 

20 preoperative assessment of the aorta was done. Is 

21 it your opinion that there was a failure by 

22 Dr. Harrington within the standard of care to do --

23 strike that. Let me start over. 

24 Is it your opinion that Dr. Harrington 

25 violated the standard of care in failing to do an 
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1 appropriate preoperative assessment of the aorta, 

2 given that he utilized an EndoClamp in his December 

3 2011 surgery? 

4 A. Yes. 

5 Q. Why don't you tell me what you believe the 

6 standard of care required with respect to the use 

7 of an EndoClamp. 

8 A. The way an EndoClamp is used involves a 

9 clamping device within the aorta to cause an 

10 occlusion or lack of flow across that area. So to 

11 do that safely, we need to assess the aorta to make 

12 sure there's no atheroma that may dislodge upon 

13 deployment or redeployment of the clamp. 

14 Q. And what assessment -- preoperative 

15 assessment was required by the standard of care? 

16 A. My assessment would include a CT angiogram 

17 to formally evaluate the aorta. 

18 Q. And with all due respect, Doctor, in 

19 Michigan we have a law that what you do is not 

20 necessarily what is at issue, it's what the 

21 standard of care, meaning what the average, 

22 reasonable, prudent, similarly qualified, in this 

23 case, cardiothoracic surgeon would have done under 

24 the same or similar circumstances. You indicated 

25 that you do a CT angiogram to formally evaluate the 

/3IENENSTOCK 
NATinNivrm REPORTMG hVIT" Appellees Appendix 011 b www.bienenstock.com 

EDGAR CHEDRAWY, M.D. 
January 22, 2016 

Page 27 

1 appropriate preoperative assessment of the aorta, 

2 given that he utilized an EndoClamp in his December 

3 2011 surgery? 

4 A. Yes. 

5 Q. Why don't you tell me what you believe the 

6 standard of care required with respect to the use 

7 of an EndoClamp. 

8 A. The way an EndoClamp is used involves a 

9 clamping device within the aorta to cause an 

10 occlusion or lack of flow across that area. So to 

11 do that safely, we need to assess the aorta to make 

12 sure there's no atheroma that may dislodge upon 

13 deployment or redeployment of the clamp. 

14 Q. And what assessment -- preoperative 

15 assessment was required by the standard of care? 

16 A. My assessment would include a CT angiogram 

17 to formally evaluate the aorta. 

18 Q. And with all due respect, Doctor, in 

19 Michigan we have a law that what you do is not 

20 necessarily what is at issue, it's what the 

21 standard of care, meaning what the average, 

22 reasonable, prudent, similarly qualified, in this 

23 case, cardiothoracic surgeon would have done under 

24 the same or similar circumstances. You indicated 

25 that you do a CT angiogram to formally evaluate the 

/3IENENSTOCK 
NATI()N1VME IRI' gEonicriNG 14, \TIDE() 

wwrw.bienenstock.com 
Appellees Appendix 011b

R
EC

EIV
ED

 by M
SC

 3/10/2022 4:19:55 PM



EDGAR CHEDRAWY, M.D. 
January 22, 2016 

Page 28 

1 aorta. 

2 Do you believe that the standard of care, 

3 meaning the average, reasonable, prudent 

4 cardiothoracic surgeon -- not the best, not the 

5 worse, somebody who's just reasonable and 

6 prudent -- was required or also does CT angiograms 

7 to formally evaluate the aorta? 

8 A. I guess now I understand your question a 

9 little better. I guess to clarify, in 2011, that 

10 may not have been considered the standard of care. 

11 But, nowadays, I believe it would be the standard 

12 of care. Yes. 

13 Q. And we all know that medicine is very 

14 dynamic and it's fluid, correct? 

15 A. Correct. 
t.

16 Q. And it changes, it seems almost daily, but 

17 certainly by year, correct? 

18 A. Yes. 

19 Q. And the standard of care has changed, 

20 correct? 

21 A. I believe so. 

22 Q. So -- and just so if I can paraphrase, and 

23 you tell me if I'm wrong, it's your opinion that 

24 while now you believe that the standard of care 

25 formally does require a CT angiogram to evaluate 
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1 the aorta prior to utilizing an EndoClamp; in 2011, 

2 you're not -- you don't believe you can say that 

3 the standard of care required Dr. Harrington to do 

4 a preoperative CT angiogram; is that fair? 

5 A. That is fair. 

6 Q. Good news is it cuts a bunch of my 

7 questions. 

8 I want to talk about the hemoglobin and 

9 the hematocrit for a moment. 

10 A. Yes. 

11 MR. THOMAS: And this doesn't involve you. And 

12 Mr. Meyers knows I have to place this on the 

13 record. And just to the extent that there is an 

14 assertion that there was a violation by 

15 Dr. Harrington to transfuse the patient during the 

16 surgery at issue, I would just object. And I would 

17 move to strike that allegation as it wasn't pled in 

18 your notice of intent nor the doctor's affidavit of 

19 merit. 

20 MR. MEYERS: And I'll make my mini record. And 

21 that is, before the deposition of the transfusion, 

22 I, in fact, notified counsel of this potential 

23 issue so that we would not be accused of hiding the 

24 issue or sandbagging, whatever term of art one 

25 might want to use. And in advance of this 
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1 deposition, I put both Mr. Manion and Mr. Thomas on 

2 notice of this as a potential issue so that there 

3 would be no question with regard to surprise or 

4 prejudice. 

5 MR. THOMAS: And I do agree that I did receive 

6 a call from Mr. Meyers. And he did indicate that 

7 this was coming. 

8 BY MR. THOMAS: 

9 Q. So with that, let's talk about your 

10 opinions. 

11 When you were -- and I didn't notice, 

12 Doctor. In the records that you reviewed -- first 

13 of all, there's some highlights on these records. 

14 Are these highlights yours --

15 A. Yes. 

16 Q. -- or were they sent to you like this? 

17 A. No. They're my highlights. 

18 Q. I also noticed in some of the depositions 

19 there are some dog-eared pages and I think some 

20 highlights as well. Are those your dog-ears and/or 

21 highlights? 

22 A. Yes. 

23 Q. Do you recall whether you were provided 

24 with a copy of the perfusion record --

25 A. Yes. 
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1 Q. -- in this case? Okay. 

2 MR. THOMAS: I'm going to try to be quick. You 

3 may know where it is. I mean, it's --

4 MR. MEYERS: What are you looking for, Matt? 

5 MR. THOMAS: Perfusionist's chart. 

6 MR. MEYERS: It's in the exhibit --

7 MR. THOMAS: One of these -- and let me 

8 clarify -- if you don't mind getting that out, 

9 Jeff, just for the doctor. And I understand that 

10 the perfusion record was made part of an exhibit. 

11 And it may have even been a part of 

12 Dr. Harrington's exhibit as well, but certainly 

13 Lynn Masinick, when she was deposed. 

14 Thank you. 

15 BY MR. THOMAS: 

16 Q. Had you seen this -- and what I'm 

17 referring to is Exhibit 2 to Lynn Masinick's 

18 deposition -- the cardiopulmonary bypass record 

19 prior to receiving her deposition? 

20 A. No. I received it as part of her 

21 deposition. 

22 Q. Okay. Had you reviewed the blood gases or 

23 blood draws that were -- strike that. 

24 As part of your initial review, when you 

25 executed the affidavit of merit in this case, did 
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1 you review the blood gases and blood draws that 

2 were performed during the surgery? 

3 A. I don't believe I had access to them. 

4 Q. Okay. Did you see the anesthesiology 

5 record in this case? 

6 A. I think I saw the anesthesiologist record. 

7 Q. Okay. Did you take note on that record 

8 that there was some documentation of the levels of 

9 hemoglobin, the hematocrit, the pH, the PCO2; those 

10 type of things? 

11 A. If I remember correctly, it was very hard 

12 to decipher. 

13 Q. Fair enough. 

14 So why don't you tell me, just generally 

15 speaking, what your criticism is with respect to 

16 the management of the patient while she was on 

17 bypass. 

18 A. Well, he was on bypass. 

19 Q. He. Did I say she? I apologize. He. 

20 A. While he was on bypass, and after reading 

21 the deposition of the perfusionist, there was some 

22 concern raised about the perfusionist, about the 

23 blood level, the hemoglobin level. So that drew my 

24 attention to looking at the page 1859 of Exhibit 2. 

25 Q. And what you're referring to is Exhibit 2 
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1 I further certify that the taking of this 

2 deposition was pursuant to notice and that there 

3 were present at the deposition the attorneys 

4 hereinbefore mentioned. 

5 I further certify that I am not counsel 

6 for nor in any way related to the parties to this 

7 suit, nor am I in any way interested in the outcome 

8 thereof. 

9 IN TESTIMONY WHEREOF: I have hereunto set 

10 my verified digital signature on this 3rd day of 

11 February, 2016. 

12 

13 

14 

15 

16 

17 NOTARY PUBLIC, COOK COUNTY, ILLINOIS 

18 LIC. NO. 084-004264 

19 

20 

21 

22 

23 

24 

25 
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1 case that they don't do CT angiography before a 

2 robotic assisted mitral valve repair. 

3 Okay? 

4 A. Yes. 

5 Q. You understand that? 

6 A. Yes. 

7 Q. And you accept that as being a part of 

8 this world, this cardiothoracic surgery world, 

9 that surgeons oftentimes have different 

10 practices, correct? 

11 A. Correct. 

12 Q. And the fact that both surgeons might 

13 be reasonable and prudent and both very well 

14 qualified, correct? 

15 A. Yes. 

16 Q. Okay. 

17 In this case, Doctor, what --

18 let's put CT angiography out of it for a 

19 minute. Other than CT angiography, do you have 

20 an opinion that Dr. Harrington violated the 

21 standard of care in his preoperative assessment 

22 of the aorta? 

23 A. No. 

24 Q. So, the only test that you suggest 

25 that -- and I'm going to use specific terms, so 
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1 listen to me. The only thing that you suggest 

2 that he should have done, and I'm saying you, 

3 not the standard of care, is that you think 

4 because CT angiography was around and based on 

5 what you reviewed, you think it would have been 

6 a good tool to utilize in this case, correct? 

7 A. Yes. 

8 Q. But you are not sitting here telling 

9 me that he violated the standard of care with 

10 respect to his preoperative assessment of the 

11 aorta, correct? 

12 A. That is fair. 

13 MR. THOMAS: I think that 

14 clarifies it. 

15 MR. TAKALA: I think so too. 

16 MR. THOMAS: Obviously if it 

17 doesn't and we have to, we'll come 

18 back at a later day. 

19 BY MR. THOMAS: 

20 Q. I want to move onto your other 

21 criticism with respect to the intraoperative 

22 management of Mr. Kostadinovski. And after I 

23 make a quick statement on the record and 

24 certainly Mr. Takala can respond to it if he 

25 needs to. 
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4 I, MAUREEN WALKER, Professional Court 

5 Reporter and Notary Public, do hereby certify 

6 that the foregoing is a true and accurate 

7 transcript of the stenographic notes taken by me 
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14 DATED: February 5, 2015 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB 

 x 
DRAGO KOSTADINOVSKI AND BLAGA 
KOSTADINOVSKI, AS HUSBAND AND 
WIFE, 

Plaintiffs, 

VS. 

STEVEN D. HARRINGTON, M.D. AND 
ADVANCED CARDIOTHORACIC 
SURGEONS, P.L.L.C., 

Defendants. 

Case No. 
14-2247-NH 

x 

DEPOSITION of THOMAS P. NAIDICH, M.D., taken 

by Defendants at the offices of Fink & Carney 

Reporting and Video Services, 39 West 37th Street, 

Sixth Floor, New York, New York 10018, on Monday, 

February 1, 2016, commencing at 4:30 o'clock a.m., 

before Tina DeRosa, a Shorthand (Stenotype) Reporter 

and Notary Public within and for the State of New 

York. 
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Naidich, M.D. 

probability that I know for certain what caused 

the ACA infarct. It's possible it's 

hypoperfusion. Excuse me, that came out wrong. 

It's possible it's hypo-oxygenation. 

I do say that the ACA infarct we see 

is elongated by the involvement of the A-P, 

anterior to posterior cerebral artery watershed. 

That would have the same cause as the anterior to 

middle cerebral watershed. 

So that the extent of the anterior 

infarct coming further back than typical is the 

result of the same problem as caused the very 

large watershed infarct between anterior and 

middle. 

Q And I appreciate all that. I just 

want to make sure I understand. The ACA, the 

anterior cerebral artery infarct, you don't feel 

comfortable making a statement more likely than 

not or beyond or within a reasonable degree of 

medical certainty whether that was due to an 

embolic event or it was due to a lack of or 

inadequate oxygenation? 

A That's not quite what I said though 

it's toward the question you asked. I have no 
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anterior cerebral artery infarct, you don't feel 

comfortable making a statement more likely than 

not or beyond or within a reasonable degree of 
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embolic event or it was due to a lack of or 
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specific evidence here for emboli, period. I have 

no evidence for emboli. 

Q Sure. 

A Therefore, what I'm trying to say 

honestly is I'm not certain what the cause of the 

anterior cerebral artery infarct is for the front 

part versus the watershed at the back. 

I can understand it as a 

hypo-oxygenation, but I don't wish to state that I 

know that it's true for the ACA and again I defer 

to others who may have a better idea than I do. 

It's there. It's infarcted. But it has a little 

different character than the watershed and I'm not 

certain. 

Q Okay. The right posterior temporal 

infarct that you described, do you have an opinion 

within a reasonable degree of medical certainty or 

more probably than not what caused that infarct? 

A I think it's watershed between 

middle and posterior. 

Q Secondary to what mechanism, if you 

know? 

A I would postulate the same 

hypo-oxygenation. 
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certain. 

Q Okay. The right posterior temporal 

infarct that you described, do you have an opinion 
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more probably than not what caused that infarct? 
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Naidich, M.D. 

watershed areas, that was the first infarction we 

discussed. It is your opinion that more likely 

than not that was due to hypo-oxygenation; 

correct? 

A Yes. 

Q Okay. The right caudate-striatum 

infarction, it is your opinion that more likely 

than not that that is related to hypo-oxygenation; 

correct? 

A I think so. 

Q Okay. The infarct in the anterior 

cerebral artery, while it could have been from 

hypo-oxygenation, you cannot say more likely than 

not that it was; correct? 

A Correct. 

Q Okay. And similarly the right 

posterior temporal infarction, while it could have 

been from hypo-oxygenation, you cannot state more 

likely than not that it was; correct? 

A That's right. 

Q Okay. 

A And I would like just to add so it's 

clear, I'm trying to be very careful. I see 

nothing that is absolutely embolic. 
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Q Right. You don't see any --

MR. MEYERS: Let him finish, 

please, 

A Everybody is saying that it could be 

embolic and while that's possible there isn't any 

evidence on the imaging studies for emboli. 

Q Would you agree that most strokes 

related to cardiac surgery are, in fact, embolic? 

A I'm not prepared to answer that, 

Q Okay. Do you know what the 

frequency of stroke is with valve replacement or 

repair? 

A No. It obviously varies with the 

institution, the type of surgery done and the pump 

team and individual skill, 

Q Okay. Now, I didn't see included in 

these medical records, the ones that you pooled, 

the March MR report or the March MRA of the neck_ 

Did you pull the reports for those? 

A We have -- we may have to back up to 

one thing I said. 

Q Sure. 

A I'm not sure it was done in the same 

hospital. It's much later and try as we might we 
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CERTIFICATE 

STATE OF NEW YORK ) 

) ss. 

COUNTY OF NEW YORK ) 

I, TINA DeROSA, a Shorthand 

(Stenotype) Reporter and Notary Public 

of the State of New York, do hereby 

certify that the foregoing Deposition, 

of the witness, THOMAS P. NAIDICH, 

M.D., taken at the time and place 

aforesaid, is a true and correct 

transcription of my shorthand notes_ 

I further certify that I am 

neither counsel for nor related to any 

party to said action, nor in any wise 

interested in the result or outcome 

thereof. 

IN WITNESS WHEREOF, I have 

hereunto set my hand this 4th day of 

February, 2016. 
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) ss. 

COUNTY OF NEW YORK ) 
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(Stenotype) Reporter and Notary Public 

of the State of New York, do hereby 

certify that the foregoing Deposition, 

of the witness, THOMAS P. NAIDICH, 

M.D., taken at the time and place 

aforesaid, is a true and correct 

transcription of my shorthand notes. 

I further certify that I am 
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interested in the result or outcome 
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February, 2016. 
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF MACOMB

_   _   _

DRAGO KOSTADINOVSKI,

Plaintiff,

   vs.    Case No. 15-2247 NH 

STEVEN HARRINGTON, M.D., ET AL,

Defendant.
/

PROCEEDINGS

BEFORE THE HONORABLE KATHRYN VIVIANO, JUDGE

Mount Clemens, Michigan - August 19, 2019

APPEARANCES: 
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Mark Granzotto PC
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Deborah J. Doyle, RPR, CSR 2179
Official Court Reporter

PO BOX 463147 
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Mount Clemens, Michigan 

August 19, 2019 

At about 10:36 a.m. 
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(REPORTER'S NOTE: "Inaudible" means a 

word or words were not heard well 

enough to be able to discern a proper 

interpretation either because of 

shuffling of papers, or the speaker 

did not talk loud enough, or was not 

picked up by the microphones.) 

(Court and Counsel present.) 

THE COURT: Case number 14-2247 NH. 

Kostadinovski versus Harrington. 

You know what --

Oh, here it is. 

MR. COOK: Good morning, Your Honor. 

Michael Cook on behalf of Dr. Steven Harrington 

and Advanced Cardiothoracic Surgeons. 

MR. MEYERS: Jeff Meyers along with 

Mark Granzotto for the Plaintiff. 

MR. GRANZOTTO: Hi. I am Mark 

Granzotto, Judge. 
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Mount Clemens, Michigan

August 19,  2019 

At about 10:36 a.m.

_   _   _

(REPORTER'S NOTE: "Inaudible" means a 

word or words were not heard well 

enough to be able to discern a proper 

interpretation either because of 

shuffling of papers, or the speaker 

did not talk loud enough, or was not 

picked up by the microphones.) 

(Court and Counsel present.) 

THE COURT:  Case number 14-2247 NH. 

Kostadinovski versus Harrington. 

You know what --

Oh, here it is. 

MR. COOK:   Good morning, Your Honor. 

Michael Cook on behalf of Dr. Steven Harrington 

and Advanced Cardiothoracic Surgeons.

MR. MEYERS:  Jeff Meyers along with 

Mark Granzotto for the Plaintiff. 

MR. GRANZOTTO:   Hi. I am Mark 

Granzotto, Judge. 
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MS. EAGAN: Hillary Eagen on behalf of 

the Defendants. 

THE COURT: Okay. We are here 

following a Court of Appeals remand. I do have 

the briefs and a mental picture in front of me. 

And I am prepared to listen and I think we start 

with Plaintiff, I think. No? 

MR. COOK: It is fine with me, Your 

Honor. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. GRANZOTTO: It is our motion, I 

believe. So I will go first. 

Mark Granzotto on behalf of the 

Plaintiff, Judge. 

THE COURT: And really, just so we are 

clear. It is not a motion necessarily. What I 

said was I wanted you both to tell me what --

Because we have to set a hearing. 

Do I have to set a hearing? 

I have to make a decision. Right? The 

remand was to make certain decisions. 

MR. GRANZOTTO: That is correct. 

THE COURT: Right? And so I wanted 

both sides to brief out what that means and give 

me the case law on how you think I should decide. 

And in this case I think part of the 
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MS. EAGAN: Hillary Eagen on behalf of 

the Defendants. 

THE COURT:   Okay. We are here 

following a Court of Appeals remand. I do have 

the briefs and a mental picture in front of me. 

And I am prepared to listen and I think we start 

with Plaintiff, I think. No?

MR. COOK:  It is fine with me, Your 

Honor.

MR. GRANZOTTO:   It is our motion, I 

believe. So I will go first. 

Mark Granzotto on behalf of the 

Plaintiff, Judge. 

THE COURT:   And really, just so we are 

clear. It is not a motion necessarily.  What I 

said was I wanted you both to tell me what --

Because we have to set a hearing. 

Do I have to set a hearing?

I have to make a decision.  Right?  The 

remand was to make certain decisions. 

MR. GRANZOTTO:  That is correct. 

THE COURT:  Right?  And so I wanted 

both sides to brief out what that means and give 

me the case law on how you think I should decide. 

And in this case I think part of the 
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issue was it was never briefed in front of me, 

the issue concerning the amended NOI. Correct? 

MR. GRANZOTTO: Correct, Your Honor. 

THE COURT: That was never argued in 

front of me. It wasn't in front of me. So the 

Court said: All right. This side move on the 

amended NOI and make your arguments. And tell me 

what the Court of Appeals tells me to do. 

MR. GRANZOTTO: Yes. The Court of 
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Appeals --

THE COURT: And then they tell me 

what --

They say --

MR. GRANZOTTO: I am sorry. 

THE COURT: That is okay. 

MR. GRANZOTTO: The Court of Appeals 

remanded the case basically for two reasons. The 

first is whether the amendment should be allowed 

on the basis of 600.2301. 

THE COURT: The amendment to the NOI, 

correct? 

MR. GRANZOTTO: Excuse me. 

THE COURT: To the NOI. 

MR. GRANZOTTO: The NOI. That is 

correct. 
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issue was it was never briefed in front of me, 

the issue concerning the amended NOI.  Correct? 

MR. GRANZOTTO:  Correct, Your Honor. 

THE COURT:  That was never argued in 

front of me.  It wasn't in front of me.  So the 

Court said:  All right.  This side move on the 

amended NOI and make your arguments.  And tell me 

what the Court of Appeals tells me to do. 

MR. GRANZOTTO:  Yes.  The Court of 

Appeals --

THE COURT:  And then they tell me 

what --

They say -- 

MR. GRANZOTTO:  I am sorry. 

THE COURT:  That is okay. 

MR. GRANZOTTO:  The Court of Appeals 

remanded the case basically for two reasons.  The 

first is whether the amendment should be allowed 

on the basis of 600.2301. 

THE COURT:  The amendment to the NOI, 

correct?

MR. GRANZOTTO:  Excuse me. 

THE COURT:  To the NOI. 

MR. GRANZOTTO:  The NOI.  That is 

correct. 
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THE COURT: Is that correct. 

MR. GRANZOTTO: That is correct. 

THE COURT: Yeah. 

MR. GRANZOTTO: The question --

The issue that you decided the first 

time through was a question of futility. 

The Defendants argue --

THE COURT: The Court --

The Court responded to a motion to 

amend the complaint and the defense of futility. 

MR. GRANZOTTO: That was --

THE COURT: That was argued in front of 

me. There was no --

MR. GRANZOTTO: That is correct. 

THE COURT: There was no motion to 

amend the NOI, but that is what the Court of 

Appeals made the decision. 

I am here listening. I understand it 

is on the NOI, whether it --

I mean, that is what we are dealing 

with today. They sent it back on the amended --

Whether I should have granted a motion 

to amend the NOI. 

MR. GRANZOTTO: Well, I don't quite put 

it that way. 
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THE COURT:  Is that correct. 

MR. GRANZOTTO:  That is correct. 

THE COURT:  Yeah. 

MR. GRANZOTTO:  The question --

The issue that you decided the first 

time through was a question of futility. 

The Defendants argue --

THE COURT:  The Court --

The Court responded to a motion to 

amend the complaint and the defense of futility.

MR. GRANZOTTO:  That was --

THE COURT:  That was argued in front of 

me.  There was no --

MR. GRANZOTTO:  That is correct. 

THE COURT:  There was no motion to 

amend the NOI, but that is what the Court of 

Appeals made the decision.

I am here listening.  I understand it 

is on the NOI, whether it --

I mean, that is what we are dealing 

with today.  They sent it back on the amended --

Whether I should have granted a motion 

to amend the NOI. 

MR. GRANZOTTO:  Well, I don't quite put 

it that way. 
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THE COURT: Okay. I will be quiet and 

you just tell me. 

MR. GRANZOTTO: Okay. Okay. 

THE COURT: That is usually better. 

MR. GRANZOTTO: The amendment --

The issue that was in front of you when 

this was presented several years ago was a 

question of futility. Can we amend our 

complaint, or is the amended complaint futile? 

The Defendants argument at the time was 

that any amendment was futile precisely because 

every amended theory that the Plaintiff sought to 

plead by amendment had to be included in the 

original NOI. That was the argument that the 

Defendants made at the time. 

You decided that it did, in fact, have 

to be included in the original NOI and on that 

basis found that the proposed amendment was 

futile. 

What the Court of Appeals determined in 

the case was that it wasn't necessarily futile on 

the basis of the Michigan Supreme Court's 

decision in Bush versus Shabahang (inaudible) --

THE COURT: Which wasn't cited in front 

of me or argued in front of me. 
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THE COURT:  Okay.  I will be quiet and 

you just tell me. 

MR. GRANZOTTO:  Okay.  Okay. 

THE COURT:  That is usually better.

MR. GRANZOTTO:  The amendment --

The issue that was in front of you when 

this was presented several years ago was a 

question of futility.  Can we amend our 

complaint, or is the amended complaint futile?

The Defendants argument at the time was 

that any amendment was futile precisely because 

every amended theory that the Plaintiff sought to 

plead by amendment had to be included in the 

original NOI.  That was the argument that the 

Defendants made at the time.

You decided that it did, in fact, have 

to be included in the original NOI and on that 

basis found that the proposed amendment was 

futile. 

What the Court of Appeals determined in 

the case was that it wasn't necessarily futile on 

the basis of the Michigan Supreme Court's 

decision in Bush versus Shabahang (inaudible) --

THE COURT:  Which wasn't cited in front 

of me or argued in front of me. 
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MR. GRANZOTTO: That is correct. It 

was not. 

THE COURT: Which is why we are here, 
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counsel. And I am ready for it. Because now we 

are ready. I get it. I don't need to know --

We are here to talk about what the 

Court of --

The Bush and what I am supposed to do 

under Bush. Right. 

MR. GRANZOTTO: Okay. And what I 

believe you are supposed to do on the basis of 

the Court of Appeals remand order is to determine 

whether 2301, the statutory amendment process, 

does, in fact, allow for the amendment of the 

NOI. And that provision was in fact interpreted 

by the Michigan Supreme Court in the context of 

an NOI in the Bush versus Shabahang case. 

And what the Bush versus Shabahang case 

said was that courts are to allow the amendment, 

if you will, of the NOI where two things are met. 

One is, one is the question of substantial right 

of the party being implicated. And the Supreme 

court ruled in the Bush case that that provision 

is, in fact, satisfied in any case in which 2301 

is being implicated on the basis of the fact that 
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MR. GRANZOTTO:  That is correct.  It 

was not. 

THE COURT:  Which is why we are here, 

counsel.  And I am ready for it.  Because now we 

are ready.  I get it.  I don't need to know --

We are here to talk about what the 

Court of --

The Bush and what I am supposed to do 

under Bush.  Right. 

MR. GRANZOTTO:  Okay.  And what I 

believe you are supposed to do on the basis of 

the Court of Appeals remand order is to determine 

whether 2301, the statutory amendment process, 

does, in fact, allow for the amendment of the 

NOI.  And that provision was in fact interpreted 

by the Michigan Supreme Court in the context of 

an NOI in the Bush versus Shabahang case. 

And what the Bush versus Shabahang case 

said was that courts are to allow the amendment, 

if you will, of the NOI where two things are met.  

One is, one is the question of substantial right 

of the party being implicated.  And the Supreme 

court ruled in the Bush case that that provision 

is, in fact, satisfied in any case in which 2301 

is being implicated on the basis of the fact that 
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NOI are filed at such an early stage in the 

process, and they are presented this 

sophisticated use of (inaudible). 

That is the first question presented on 

(inaudible). 

THE COURT: What is the first question? 

MR. GRANZOTTO: The first question is 

(inaudible). 

THE COURT: It sounds like you just 

said that the first question is answered. 

MR. GRANZOTTO: The first question has 

been answered by the Supreme Court in Bush versus 

Shabahang. 

THE COURT: So I don't have to make any 

determination under the first question. 

MR. GRANZOTTO: Well, if you did make a 

decision --

THE COURT: Why would they tell me that 

I did. 

MR. GRANZOTTO: -- that was different, 

it would be different than the Michigan Supreme 

Court decided in Bush versus Shabahang. 

THE COURT: Well, you are saying --

Why didn't the Court of Appeals just 

say that. 
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NOI are filed at such an early stage in the 

process, and they are presented this 

sophisticated use of (inaudible).   

That is the first question presented on 

(inaudible).

THE COURT:  What is the first question?

MR. GRANZOTTO:  The first question is 

(inaudible).

THE COURT:  It sounds like you just 

said that the first question is answered. 

MR. GRANZOTTO:  The first question has 

been answered by the Supreme Court in Bush versus 

Shabahang. 

THE COURT:  So I don't have to make any 

determination under the first question.

MR. GRANZOTTO:  Well, if you did make a 

decision -- 

THE COURT:  Why would they tell me that 

I did.

MR. GRANZOTTO:  -- that was different, 

it would be different than the Michigan Supreme 

Court decided in Bush versus Shabahang.

THE COURT:  Well, you are saying --

Why didn't the Court of Appeals just 

say that.
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MR. GRANZOTTO: The Court of Appeals 

sent it back for the two issues. 

THE COURT: Right. But are you saying 

to me the first issue is decided? 

MR. GRANZOTTO: Well, the first issue. 

THE COURT: Why wouldn't they just tell 

me that. 
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MR. GRANZOTTO: Well, they didn't need 

to, Judge. Only because the Michigan Supreme 

Court told you in Bush versus Shabahang. What 

the Supreme Court said is there is a two part 

test. The first is whether there is a --

THE COURT: If the Supreme Court said 

so why didn't they just tell me. 

But let's just keep moving on. I 

suspect that they have a different answer but I 

don't know. But you are saying --

Maybe they do. Do you have a different 

answer. 

MR. COOK: I do, Judge. 

THE COURT: Okay. Let's keep going. 

Got it. 

MR. GRANZOTTO: Okay. Well, the second 

question --

THE COURT: I wish they would just tell 
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MR. GRANZOTTO:  The Court of Appeals 

sent it back for the two issues. 

THE COURT:  Right.  But are you saying 

to me the first issue is decided? 

MR. GRANZOTTO:  Well, the first issue. 

THE COURT:  Why wouldn't they just tell 

me that. 

MR. GRANZOTTO:  Well, they didn't need 

to, Judge.  Only because the Michigan Supreme 

Court told you in Bush versus Shabahang.  What 

the Supreme Court said is there is a two part 

test. The first is whether there is a --

THE COURT:  If the Supreme Court said 

so why didn't they just tell me. 

But let's just keep moving on.  I 

suspect that they have a different answer but I 

don't know.  But you are saying --

Maybe they do.  Do you have a different 

answer.  

MR. COOK:  I do, Judge. 

THE COURT:  Okay.  Let's keep going.  

Got it. 

MR. GRANZOTTO:  Okay.  Well, the second 

question --

THE COURT:  I wish they would just tell 
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me. Right? It would have been much easier if 

they just told me. 

MR. GRANZOTTO: Okay. And the second 

question is whether (inaudible). 

THE COURT: I think it would be easier 

for you, too. And you. But go ahead. 

MR. GRANZOTTO: The second part of the 

2301 test under Bush is whether the interest --

There is --

It is in the interest of justice to 

allow the amendment. And that, according to the 

Supreme Court in Bush versus Shabahang, 

translates to a question of whether the 

Plaintiff's original NOI was issued in good 

faith. It is the good faith test, the second 

prong of the Bush analysis. 

That test in the Court of Appeals 

alluded to this. I think the Court of Appeals 

was telling you the answer to this particular 

question. 

THE COURT: I don't know why they just 

don't tell me. 

MR. GRANZOTTO: Okay. But they did in 

fact indicate (inaudible) --

THE COURT: Or tell you. I don't 
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me.  Right?  It would have been much easier if 

they just told me. 

MR. GRANZOTTO:  Okay.  And the second 

question is whether (inaudible).

THE COURT:  I think it would be easier 

for you, too.  And you.  But go ahead. 

MR. GRANZOTTO:  The second part of the 

2301 test under Bush is whether the interest --

There is --

It is in the interest of justice to 

allow the amendment.  And that, according to the 

Supreme Court in Bush versus Shabahang, 

translates to a question of whether the 

Plaintiff's original NOI was issued in good 

faith.  It is the good faith test, the second 

prong of the Bush analysis. 

That test in the Court of Appeals 

alluded to this.  I think the Court of Appeals 

was telling you the answer to this particular 

question.

THE COURT:  I don't know why they just 

don't tell me. 

MR. GRANZOTTO:  Okay.  But they did in 

fact indicate (inaudible) --

THE COURT:  Or tell you.  I don't 
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understand. 

MR. GRANZOTTO: What is different about 

this case that any other 2301 Bush versus 

Shabahang case, is every other case that I have 

been involved with that involves 2301 and the 

attempt to --

THE COURT: Amend the NOI. 

MR. GRANZOTTO: -- amend an NOI. Has 

been a situation where the original NOI is 

defective. 

THE COURT: Yeah. 

MR. GRANZOTTO: That is, in fact, 

(inaudible). 

THE COURT: That is not this case, 

right. 

MR. GRANZOTTO: Well, what is 

interesting about this case (inaudible) --

THE COURT: This is an entirely new 

claim, right. The point is --

MR. GRANZOTTO: That is correct. 

THE COURT: Is there any case law on 

this anywhere. 

MR. GRANZOTTO: Pardon. 

THE COURT: Is there any Court of 

Appeals or anything that talked about adding the 
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understand. 

MR. GRANZOTTO:  What is different about 

this case that any other 2301 Bush versus 

Shabahang case, is every other case that I have 

been involved with that involves 2301 and the 

attempt to --

THE COURT:  Amend the NOI.

MR. GRANZOTTO:  -- amend an NOI.  Has 

been a situation where the original NOI is 

defective. 

THE COURT:  Yeah. 

MR. GRANZOTTO:  That is, in fact, 

(inaudible).

THE COURT:  That is not this case, 

right. 

MR. GRANZOTTO:  Well, what is 

interesting about this case (inaudible) --

THE COURT:  This is an entirely new 

claim, right.  The point is -- 

MR. GRANZOTTO:  That is correct. 

THE COURT:  Is there any case law on 

this anywhere.

MR. GRANZOTTO:  Pardon. 

THE COURT:  Is there any Court of 

Appeals or anything that talked about adding the 
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new claim to the NOI, an entirely new claim. 

Because that is what this case is, right. 

MR. GRANZOTTO: That is what this case 

is. 

THE COURT: Yeah. Okay. Is there 

anything? 
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MR. GRANZOTTO: And the Court of 

Appeals even referenced this in its opinion. 

THE COURT: Yeah. 

MR. GRANZOTTO: And they said what is 

different about this case is that the original 

NOI was not defective in terms of the claims that 

were being made in the original complaint. 

That is the essence of this. So the --

THE COURT: So you mean the entirely --

Oh, so you are saying that the Court of 

Appeals said that not including the new claim 

doesn't mean it is defective. 

It says it is not defective? 

MR. GRANZOTTO: Well, they sent it back 

down for you to decide this. Okay. There is no 

question. 

THE COURT: Whether is my --

And I am being honest here. I am going 

to ask you and him. So nobody get defensive. I 
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new claim to the NOI, an entirely new claim.  

Because that is what this case is, right. 

MR. GRANZOTTO:  That is what this case 

is. 

THE COURT:  Yeah.  Okay.  Is there 

anything?

MR. GRANZOTTO:  And the Court of 

Appeals even referenced this in its opinion.

THE COURT:  Yeah. 

MR. GRANZOTTO:  And they said what is 

different about this case is that the original 

NOI was not defective in terms of the claims that 

were being made in the original complaint. 

That is the essence of this.  So the --

THE COURT:  So you mean the entirely --

Oh, so you are saying that the Court of 

Appeals said that not including the new claim 

doesn't mean it is defective. 

It says it is not defective?

MR. GRANZOTTO:  Well, they sent it back 

down for you to decide this.  Okay.  There is no 

question. 

THE COURT:  Whether is my --

And I am being honest here.  I am going 

to ask you and him.  So nobody get defensive.  I 
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don't have a position. I think this is an 

interesting case. I think it is interesting, you 

know, it is what it is. 

But you are saying it wasn't defective. 

The Court of Appeals says that the NOI was not 

defective. 
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MR. GRANZOTTO: It was not defective. 

THE COURT: Okay. 

MR. GRANZOTTO: With respect to the 

claims contained in the original complaint. In 

fact --

THE COURT: Was that in front of them. 

MR. GRANZOTTO: Pardon me. 

THE COURT: Keep going. I just didn't 

even know they were discussing the NOI as it 

related to the other claims. 

MR. GRANZOTTO: Okay. Let me go back a 

sec. 

THE COURT: Okay. 

MR. GRANZOTTO: The test, the second 

test under Bush versus Shabahang in 2301 is good 

faith. 

THE COURT: Yes. 

MR. GRANZOTTO: And it is good faith 

directed at the original NOI. 
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don't have a position.  I think this is an 

interesting case.  I think it is interesting, you 

know, it is what it is. 

But you are saying it wasn't defective.  

The Court of Appeals says that the NOI was not 

defective. 

MR. GRANZOTTO:  It was not defective.

THE COURT:  Okay. 

MR. GRANZOTTO:  With respect to the 

claims contained in the original complaint.  In 

fact --

THE COURT:  Was that in front of them.

MR. GRANZOTTO:  Pardon me. 

THE COURT:  Keep going.  I just didn't 

even know they were discussing the NOI as it 

related to the other claims. 

MR. GRANZOTTO:  Okay.  Let me go back a 

sec. 

THE COURT:  Okay. 

MR. GRANZOTTO:  The test, the second 

test under Bush versus Shabahang in 2301 is good 

faith. 

THE COURT:  Yes. 

MR. GRANZOTTO:  And it is good faith 

directed at the original NOI. 
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THE COURT: Got it. 

MR. GRANZOTTO: Was the original NOI 

written in good faith. 

THE COURT: Right. 

MR. GRANZOTTO: What is different about 

this case, from any other case that I have been 

involved with 2301 and Bush versus Shabahang is 

not only was the original NOI in good faith, it 

was completely, completely adequate at the time. 

Why? Because if you look at the NOI and you look 

at the complaint, they match perfectly. 

In other words, there is no defect of 

the NOI with respect to the original claims made 

in the complaint. 

THE COURT: Then how can I conclude 

whether there should be an amendment or a 

disregard of the defect is appropriate under 

2301. 

MR. GRANZOTTO: What you are here to 

decide is under 2301 do you allow an amendment of 

the NOI. 

THE COURT: If there is no defect or 

any problem with the NOI --

MR. GRANZOTTO: Well --

THE COURT: Because it says --
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THE COURT:  Got it. 

MR. GRANZOTTO:  Was the original NOI 

written in good faith. 

THE COURT:  Right. 

MR. GRANZOTTO:  What is different about 

this case, from any other case that I have been 

involved with 2301 and Bush versus Shabahang is 

not only was the original NOI in good faith, it 

was completely, completely adequate at the time.  

Why?  Because if you look at the NOI and you look 

at the complaint, they match perfectly. 

In other words, there is no defect of 

the NOI with respect to the original claims made 

in the complaint. 

THE COURT:  Then how can I conclude 

whether there should be an amendment or a 

disregard of the defect is appropriate under 

2301. 

MR. GRANZOTTO:  What you are here to 

decide is under 2301 do you allow an amendment of 

the NOI. 

THE COURT:  If there is no defect or 

any problem with the NOI --

MR. GRANZOTTO:  Well --

THE COURT:  Because it says --
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It says: Or disregard the defect. 

MR. GRANZOTTO: Here. Let me go back a 

second. The Court of Appeals took their argument 

to be that the NOI as it was originally written 

was defective. 

THE COURT: Yes. 

MR. GRANZOTTO: Why was it defective? 

It was defective because it did not contain the 

theories that were discovered during the course 

of discovery that the Plaintiff wanted to add. 

THE COURT: Yes. 

MR. GRANZOTTO: Their position before 

you, long time ago now, but their position before 

you was that the NOI was defective because it did 

not include the theories that the Plaintiff 

wanted to add by amendment which were 

discovered --

THE COURT: I am just reading. 

MR. GRANZOTTO: -- during the course of 

discovery. 

THE COURT: I am specifically reading 

the language from the Court of Appeals. 

MR. GRANZOTTO: Pardon me. 

THE COURT: I am reading the language 

from the Court of Appeals. 
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It says:  Or disregard the defect. 

MR. GRANZOTTO:  Here.  Let me go back a 

second.  The Court of Appeals took their argument 

to be that the NOI as it was originally written 

was defective. 

THE COURT:  Yes.

MR. GRANZOTTO:  Why was it defective?  

It was defective because it did not contain the 

theories that were discovered during the course 

of discovery that the Plaintiff wanted to add. 

THE COURT:  Yes. 

MR. GRANZOTTO:  Their position before 

you, long time ago now, but their position before 

you was that the NOI was defective because it did 

not include the theories that the Plaintiff 

wanted to add by amendment which were 

discovered -- 

THE COURT:  I am just reading.

MR. GRANZOTTO:  -- during the course of 

discovery. 

THE COURT:  I am specifically reading 

the language from the Court of Appeals.

MR. GRANZOTTO:  Pardon me. 

THE COURT:  I am reading the language 

from the Court of Appeals.
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MR. GRANZOTTO: Fine. 

THE COURT: And it says if the trial 

court --
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The trial court is to engage in an 

analysis under MCL 600.2301 to determine whether 

amendment of the NOI or disregard of the 

prospective NOI defect would be appropriate. 

MR. GRANZOTTO: That is correct. 

THE COURT: If the trial court 

concludes that amendment or disregard of the 

defect would not be proper, the Court's prior 

futility analysis blah, blah --

Okay. Et cetera. 

MR. GRANZOTTO: That is correct. 

THE COURT: But you are saying to me 

now today that the NOI is not defective. 

MR. GRANZOTTO: No. I am saying that 

the NOI --

Understand, the second prong of the 

Bush versus Shabahang analysis is based on the 

question of whether the original NOI was 

defective and whether it was filed in good faith. 

The original. That is what Bush --

THE COURT: Correct. 

MR. GRANZOTTO: -- demands. What is 
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MR. GRANZOTTO:  Fine. 

THE COURT:  And it says if the trial 

court --

The trial court is to engage in an 

analysis under MCL 600.2301 to determine whether 

amendment of the NOI or disregard of the 

prospective NOI defect would be appropriate. 

MR. GRANZOTTO:  That is correct. 

THE COURT:  If the trial court 

concludes that amendment or disregard of the 

defect would not be proper, the Court's prior 

futility analysis blah, blah --

Okay.  Et cetera.

MR. GRANZOTTO:  That is correct. 

THE COURT:  But you are saying to me 

now today that the NOI is not defective.

MR. GRANZOTTO:  No. I am saying that 

the NOI --

Understand, the second prong of the 

Bush versus Shabahang analysis is based on the 

question of whether the original NOI was 

defective and whether it was filed in good faith.  

The original.  That is what Bush --

THE COURT:  Correct. 

MR. GRANZOTTO:  -- demands.  What is 
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different about this case from every other case 

in which there is a decision based on Bush and 

2301. I have been involved in a number of them. 

The fact is what is different (inaudible). 

THE COURT: I have looked at a number 

of them. 
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MR. GRANZOTTO: Pardon me. 

THE COURT: I have looked at a number 

of them. I concur. 

MR. GRANZOTTO: Okay. The fact is --

THE COURT: -- I don't see this to be a 

typical (inaudible). 

MR. GRANZOTTO: The fact is what is 

different about this case is all of the other 

Bush cases, including Bush, if you look at it --

THE COURT: Sir --

MR. GRANZOTTO: -- was a situation in 

which the --

There was something defective about the 

NOI --

filed. 

THE COURT: Got it. 

MR. GRANZOTTO: -- at the time it was 

THE COURT: I understand that. 

MR. GRANZOTTO: The point is what is 
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different about this case from every other case 

in which there is a decision based on Bush and 

2301.  I have been involved in a number of them.  

The fact is what is different (inaudible).

THE COURT:  I have looked at a number 

of them. 

MR. GRANZOTTO:  Pardon me.

THE COURT:  I have looked at a number 

of them.  I concur. 

MR. GRANZOTTO:  Okay.  The fact is --

THE COURT:  -- I don't see this to be a 

typical (inaudible).

MR. GRANZOTTO:  The fact is what is 

different about this case is all of the other 

Bush cases, including Bush, if you look at it --

THE COURT:  Sir --

MR. GRANZOTTO:  -- was a situation in 

which the --

There was something defective about the 

NOI --

THE COURT:  Got it.

MR. GRANZOTTO:  -- at the time it was 

filed. 

THE COURT:  I understand that. 

MR. GRANZOTTO:  The point is what is 
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different about this case is at the time this NOI 

was filed it matched completely the theories in 

the complaint. There was no defect in the 

affida--

In the Notice of Intent. 
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THE COURT: I understand your 

recitation of it. I understand. Let's move on. 

MR. GRANZOTTO: Okay. But the point is 

all you have to determine for purposes of 2301 

and the question of the amendment to the NOI 

under Bush, the Bush analysis is whether the 

original NOI was prepared in good faith. 

What is important --

THE COURT: Why do I have to do that 

unless there is a defect. 

MR. GRANZOTTO: You have to do it 

because that is what the Supreme Court said the 

test was. That is what Bush versus Shabahang 

says. 

THE COURT: But based under your 

argument there is no defect. Why would I have to 

make any determination but let's keep going. 

MR. GRANZOTTO: Based on their argument 

there is a defect. Here is the defect, according 

to them. 
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different about this case is at the time this NOI 

was filed it matched completely the theories in 

the complaint.  There was no defect in the 

affida-- 

In the Notice of Intent.

THE COURT:  I understand your 

recitation of it.  I understand.  Let's move on. 

MR. GRANZOTTO:  Okay.  But the point is 

all you have to determine for purposes of 2301 

and the question of the amendment to the NOI 

under Bush, the Bush analysis is whether the 

original NOI was prepared in good faith.

What is important --

THE COURT:  Why do I have to do that 

unless there is a defect.

MR. GRANZOTTO:  You have to do it 

because that is what the Supreme Court said the 

test was.  That is what Bush versus Shabahang 

says.

THE COURT:  But based under your 

argument there is no defect.  Why would I have to 

make any determination but let's keep going. 

MR. GRANZOTTO:  Based on their argument 

there is a defect.  Here is the defect, according 

to them. 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

M
I M

ac
om

b 
16

th
 C

irc
ui

t C
ou

rt.

Appellees Appendix 055b

R
EC

EIV
ED

 by M
SC

 3/10/2022 4:19:55 PM



THE COURT: Okay. 

MR. GRANZOTTO: And they got you to 

accept this argument. 

THE COURT: They didn't because it 

wasn't in front of me. 

MR. GRANZOTTO: It was --

Happened to be incorrect, in my 

opinion. But this is there, this is their 

position. 
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Your original NOI let's just say had 

five theories in it. You go through discovery 

and find two more theories. You move to amend to 

add those two new theories. Their position 

before you (inaudible). 

THE COURT: Amend the complaint. 

Right. 

MR. GRANZOTTO: -- was that you can't 

add those two theories because they are not in 

the original NOI. 

In other words, their position was the 

original NOI is defective as to the two new 

theories. That was their position before you. 

That is their position. 

The Court of Appeals said, okay. We 

will accept your suggestion --
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THE COURT:  Okay. 

MR. GRANZOTTO:  And they got you to 

accept this argument. 

THE COURT:  They didn't because it 

wasn't in front of me. 

MR. GRANZOTTO:  It was --

Happened to be incorrect, in my 

opinion.  But this is there, this is their 

position. 

Your original NOI let's just say had 

five theories in it.  You go through discovery 

and find two more theories.  You move to amend to 

add those two new theories.  Their position 

before you (inaudible).

THE COURT:  Amend the complaint.  

Right. 

MR. GRANZOTTO:  -- was that you can't 

add those two theories because they are not in 

the original NOI.

In other words, their position was the 

original NOI is defective as to the two new 

theories.  That was their position before you.  

That is their position. 

The Court of Appeals said, okay.  We 

will accept your suggestion --
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THE COURT: Under Gully-Reaves. That 

is what they argued under Gully-Reaves. 

MR. GRANZOTTO: Will accept the 

suggestion that it is defective, but if it is 

defective then we have a Bush versus Shabahang 

2301 situation. 

THE COURT: So you are not --

So your position is they didn't find it 

to be defective; they just analyzed Bush. 

MR. GRANZOTTO: Well, here. 

THE COURT: How do I get to Bush if 

there is not a defect in the NOI. 

MR. GRANZOTTO: I will just tell you 

that --

THE COURT: I am just going to let you 

talk. Because I think my questions are relevant. 

I mean, I don't get it. How do you get to Bush 

unless they make a determination that there is a 

defective in the NOI. 

MR. GRANZOTTO: No, no, no. You have to 

accept --

THE COURT: Yeah, because otherwise the 

answer would be --

MR. GRANZOTTO: You have to accept for 

purposes of this --
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THE COURT:  Under Gully-Reaves.  That 

is what they argued under Gully-Reaves. 

MR. GRANZOTTO:  Will accept the 

suggestion that it is defective, but if it is 

defective then we have a Bush versus Shabahang 

2301 situation. 

THE COURT:  So you are not --

So your position is they didn't find it 

to be defective; they just analyzed Bush. 

MR. GRANZOTTO:  Well, here.

THE COURT:  How do I get to Bush if 

there is not a defect in the NOI.

MR. GRANZOTTO:  I will just tell you 

that --

THE COURT:  I am just going to let you 

talk.  Because I think my questions are relevant.  

I mean, I don't get it.  How do you get to Bush 

unless they make a determination that there is a 

defective in the NOI.

MR. GRANZOTTO:  No, no, no. You have to 

accept --

THE COURT:  Yeah, because otherwise the 

answer would be --

MR. GRANZOTTO:  You have to accept for 

purposes of this --
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THE COURT: I am talking about the 

Court of Appeals. I am not interested --

Yes, I am talking about the Court of 

Appeals. If the Court of Appeals does not make a 

determination that there is a defect, why is 

there an analysis under Bush? 

Isn't just the answer: There is no 

defect, therefore, it is not --

There is no defect in the NOI. It was 

done in good faith and, therefore, they would 

reverse me and say it wouldn't be futile because 

it is not a defect. 

MR. GRANZOTTO: No. The Court of 

Appeals was willing to accept. I believe that is 

the way to interpret what the Court of Appeals 

said in this case. 

They are willing to accept the 

Defendant's position that there is a defect in 

the original NOI with respect to the amended 

theories; the two amended theories that the 

Plaintiff wanted to add to this case. That is 

what the Court of Appeals said. 

But if you are going to accept the idea 

that the original NOI is defect --

And I would put "defective" in quotes. 
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THE COURT:  I am talking about the 

Court of Appeals.  I am not interested --

Yes, I am talking about the Court of 

Appeals.  If the Court of Appeals does not make a 

determination that there is a defect, why is 

there an analysis under Bush?

Isn't just the answer:  There is no 

defect, therefore, it is not --

There is no defect in the NOI.  It was 

done in good faith and, therefore, they would 

reverse me and say it wouldn't be futile because 

it is not a defect. 

MR. GRANZOTTO:  No. The Court of 

Appeals was willing to accept.  I believe that is 

the way to interpret what the Court of Appeals 

said in this case. 

They are willing to accept the 

Defendant's position that there is a defect in 

the original NOI with respect to the amended 

theories; the two amended theories that the 

Plaintiff wanted to add to this case.  That is 

what the Court of Appeals said.

But if you are going to accept the idea 

that the original NOI is defect --

And I would put "defective" in quotes.
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If you are going to accept that 

(inaudible). 

THE COURT: Did they put it in quotes? 

MR. GRANZOTTO: Did I? I did. 

THE COURT: Did they put it in quotes. 

MR. GRANZOTTO: They didn't even talk 

about defective. What they said was if you are 

going to take --

If you are going to take the position 

that the NOI --

That the amended theories must be in 

the NOI. And it is something, by the way, I 

argue strenuously against in both the Michigan 

Court of Appeals and the Michigan supreme court. 

But they took the position if you are going to 

argue as the defendants have argued in this case 

that you must have --

The original NOI will be deemed 

defective if the --

If it does not include these amended 

theories. If you were going to take that 

position then you can cure those defects through 

the process that the Michigan Supreme Court 

outlined in Bush versus Shabahang and 2301, which 

is obviously (inaudible). 
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If you are going to accept that 

(inaudible).

THE COURT:  Did they put it in quotes?

MR. GRANZOTTO:  Did I?  I did. 

THE COURT:  Did they put it in quotes. 

MR. GRANZOTTO:  They didn't even talk 

about defective.  What they said was if you are 

going to take --

If you are going to take the position 

that the NOI --

That the amended theories must be in 

the NOI.  And it is something, by the way, I 

argue strenuously against in both the Michigan 

Court of Appeals and the Michigan supreme court.  

But they took the position if you are going to 

argue as the defendants have argued in this case 

that you must have --

The original NOI will be deemed 

defective if the --

If it does not include these amended 

theories.  If you were going to take that 

position then you can cure those defects through 

the process that the Michigan Supreme Court 

outlined in Bush versus Shabahang and 2301, which 

is obviously (inaudible).
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THE COURT: But if they believed your 

argument, why didn't they just find it not 

defective. 

MR. GRANZOTTO: I --

No. The fact is (inaudible). 

THE COURT: They just didn't accept it; 

right. 
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MR. GRANZOTTO: This is a very easy 

(inaudible). 

THE COURT: You argued that --

Did you argue that in the Court of 

Appeals. 

MR. GRANZOTTO: Pardon me. 

THE COURT: Did you argue in front of 

the Court of Appeals that the NOI wasn't --

MR. GRANZOTTO: We argued it together 

in both the Court of Appeals and the supreme 

court. 

THE COURT: But was this argument in 

front of the Court of Appeals that it was not 

defective. 

MR. GRANZOTTO: Let me --

Let me say this. This was my third 

argument in the Michigan Supreme Court. This is 

the third best argument I have in this case. 
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THE COURT:  But if they believed your 

argument, why didn't they just find it not 

defective. 

MR. GRANZOTTO:  I --

No. The fact is (inaudible).

THE COURT:  They just didn't accept it; 

right. 

MR. GRANZOTTO:  This is a very easy 

(inaudible).

THE COURT:  You argued that --

Did you argue that in the Court of 

Appeals.

MR. GRANZOTTO:  Pardon me.

THE COURT:  Did you argue in front of 

the Court of Appeals that the NOI wasn't --

MR. GRANZOTTO:  We argued it together 

in both the Court of Appeals and the supreme 

court. 

THE COURT:  But was this argument in 

front of the Court of Appeals that it was not 

defective. 

MR. GRANZOTTO:  Let me --

Let me say this.  This was my third 

argument in the Michigan Supreme Court.  This is 

the third best argument I have in this case.  
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There is a better argument that they provide 

(inaudible). 

THE COURT: Can we move to the --

MR. GRANZOTTO: That they provided me. 

THE COURT: Can we move to the best 
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argument. 

MR. GRANZOTTO: Yes. You want to know 

the best argument? 

THE COURT: Yeah. Let's move to the 

best argument. 

MR. GRANZOTTO: The best argument is, 

and I don't know why no court in this a state has 

realized it. But the best --

THE COURT: Perhaps it is here for us 

to decide, right? 

MR. GRANZOTTO: The best argument in 

this situation --

THE COURT: Yes --

MR. GRANZOTTO: -- is to read the first 

sentence. Read the first sentence of 2912(B). 

The first sentence of 2912(B), which 

this Notice of Intent statute says specifically 

twice; not just once, but twice. 

It says specifically that before 

commencing a case you must, you must serve an NOI 
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There is a better argument that they provide 

(inaudible).

THE COURT:  Can we move to the --

MR. GRANZOTTO:  That they provided me. 

THE COURT:  Can we move to the best 

argument. 

MR. GRANZOTTO:  Yes.  You want to know 

the best argument?  

THE COURT:  Yeah.  Let's move to the 

best argument. 

MR. GRANZOTTO:  The best argument is, 

and I don't know why no court in this a state has 

realized it.  But the best -- 

THE COURT:  Perhaps it is here for us 

to decide, right?  

MR. GRANZOTTO:  The best argument in 

this situation --

THE COURT:  Yes --

MR. GRANZOTTO:  -- is to read the first 

sentence.  Read the first sentence of 2912(B). 

The first sentence of 2912(B), which 

this Notice of Intent statute says specifically 

twice; not just once, but twice. 

It says specifically that before 

commencing a case you must, you must serve an NOI 
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and wait the appropriate time period. That is 

what the first sentence of 2912(B) says; not once 

but twice. 

The point is it's a pre suit notice 

requirement. 

THE COURT: I understand your argument. 

Now you're getting to the argument, which is once 

you file in good faith, once you file it in good 

faith, then we're done. And now anything after 

that as long as I find good faith that you did 

your best, then we go forward. Is that --

MR. GRANZOTTO: Then we have satisfied 

both prongs of (inaudible). 

THE COURT: I understand that argument. 

MR. GRANZOTTO: I'm pleased then. I 

can stop. 

THE COURT: Well, that is the argument; 

isn't it. 

MR. GRANZOTTO: The argument is based 

on the remand. 

THE COURT: Your argument is to me 

today, I think, that as long as someone made the 

Plaintiff made best efforts to file the 

NOI. 
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and wait the appropriate time period.  That is 

what the first sentence of 2912(B) says; not once 

but twice. 

The point is it's a pre suit notice 

requirement. 

THE COURT:  I understand your argument.  

Now you're getting to the argument, which is once 

you file in good faith, once you file it in good 

faith, then we're done.  And now anything after 

that as long as I find good faith that you did 

your best, then we go forward.  Is that -- 

MR. GRANZOTTO:  Then we have satisfied 

both prongs of (inaudible). 

THE COURT:  I understand that argument. 

MR. GRANZOTTO:  I'm pleased then.  I 

can stop. 

THE COURT:  Well, that is the argument; 

isn't it. 

MR. GRANZOTTO:  The argument is based 

on the remand. 

THE COURT:  Your argument is to me 

today, I think, that as long as someone made the 

--

Plaintiff made best efforts to file the 

NOI. 
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MR. GRANZOTTO: The original NOI. 

THE COURT: That the remedy of the 

futile after adding is you get to add. You get 

to add. It's in good faith. That is what your 

position is. 

So the fact that claims weren't 

included --

What if the claims could have been 

included but weren't. 

MR. GRANZOTTO: They couldn't have 

been. 

THE COURT: I don't know. I mean that 

might --

What if they could have. 

MR. GRANZOTTO: If they could have 

been. 

THE COURT: What if they could have. 

Does that sort of eliminate --

MR. GRANZOTTO: Probably would have 

implicated a different Michigan court of appeals 

case which nobody has talked about here, and I 

really don't want to confuse the issue too much 

more. 

THE COURT: The standard is as long as 

you make good faith effort. 
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MR. GRANZOTTO:  The original NOI. 

THE COURT:  That the remedy of the 

futile after adding is you get to add.  You get 

to add.  It's in good faith.  That is what your 

position is.

So the fact that claims weren't 

included --  

What if the claims could have been 

included but weren't. 

MR. GRANZOTTO:  They couldn't have 

been. 

THE COURT:  I don't know.  I mean that 

might --

What if they could have. 

MR. GRANZOTTO:  If they could have 

been. 

THE COURT:  What if they could have.  

Does that sort of eliminate -- 

MR. GRANZOTTO:  Probably would have 

implicated a different Michigan court of appeals 

case which nobody has talked about here, and I 

really don't want to confuse the issue too much 

more. 

THE COURT:  The standard is as long as 

you make good faith effort. 
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MR. GRANZOTTO: Understand under Bush 

it is the original NOI good faith and --

THE COURT: Is there more than one. 

MR. GRANZOTTO: If you look at 750 and 

751. 

THE COURT: Is there more than one NOI. 

MR. GRANZOTTO: Pardon me. 

THE COURT: If they make a good faith 

effort. 

MR. GRANZOTTO: Yes. 

THE COURT: Your argument is it's 

pre-suit. As long as they make good faith 

effort, the analysis is done after that. 

MR. GRANZOTTO: The analysis under Bush 

is over. 

THE COURT: If it, it becomes a 

straight up futility argument. 

MR. GRANZOTTO: Yes. 

THE COURT: It comes up, straight up 

futile whether there is delay and stuff like 

that. 

MR. GRANZOTTO: And the Court of 

Appeals, by the way, commented on precisely this 

point. That this is a case that is different 

from all other precisely because the original NOI 
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MR. GRANZOTTO:  Understand under Bush 

it is the original NOI good faith and -- 

THE COURT:  Is there more than one. 

MR. GRANZOTTO:  If you look at 750 and 

751. 

THE COURT:  Is there more than one NOI. 

MR. GRANZOTTO:  Pardon me. 

THE COURT:  If they make a good faith 

effort. 

MR. GRANZOTTO:  Yes. 

THE COURT:  Your argument is it's 

pre-suit.  As long as they make good faith 

effort, the analysis is done after that. 

MR. GRANZOTTO:  The analysis under Bush 

is over. 

THE COURT:  If it, it becomes a 

straight up futility argument. 

MR. GRANZOTTO:  Yes. 

THE COURT:  It comes up, straight up 

futile whether there is delay and stuff like 

that. 

MR. GRANZOTTO:  And the Court of 

Appeals, by the way, commented on precisely this 

point.  That this is a case that is different 

from all other precisely because the original NOI 
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was drafted in good faith. 

THE COURT: I'm interested. 

MR. GRANZOTTO: And corresponded 

directly to the theory that were originally --

Can I read to you what the Court of 

Appeals said. 

THE COURT: Sure. 

MR. GRANZOTTO: On page 750. 

THE COURT: I'm interested why they 

didn't just say that. If they said the analysis 

in this case, judge, find out if there is good 

faith. Because if there is, it is just a 

straight up futility argument. I think that is 

what --

MR. GRANZOTTO: This will shed a little 

light on what we have been talking about. 

THE COURT: And I'm not trying to 

argue. I'm trying to understand your argument. 

I didn't think this is what we were going to 

argue. I thought --

I thought that the Court of Appeals 

told this court to make, first, a determination 

whether an amendment or disregard the defect will 

be proper under 2301. 

MR. GRANZOTTO: That is correct. 
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was drafted in good faith. 

THE COURT:  I'm interested. 

MR. GRANZOTTO:  And corresponded 

directly to the theory that were originally --

Can I read to you what the Court of 

Appeals said. 

THE COURT:  Sure. 

MR. GRANZOTTO:  On page 750. 

THE COURT:  I'm interested why they 

didn't just say that.  If they said the analysis 

in this case, judge, find out if there is good 

faith.  Because if there is, it is just a 

straight up futility argument.  I think that is 

what -- 

MR. GRANZOTTO:  This will shed a little 

light on what we have been talking about. 

THE COURT:  And I'm not trying to 

argue.  I'm trying to understand your argument.  

I didn't think this is what we were going to 

argue.  I thought --  

I thought that the Court of Appeals 

told this court to make, first, a determination 

whether an amendment or disregard the defect will 

be proper under 2301. 

MR. GRANZOTTO:  That is correct. 
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THE COURT: But it seems like your 

argument is there is no defect. 

MR. GRANZOTTO: No, no. 2301, 2301 was 

interpreted by the Michigan supreme court. The 

only case that the Michigan supreme court has 

ever applied 2301 to an NOI is Bush versus 

Shabahang. In Bush versus Shabahang, and the 

Court said specifically, by the way, something 

else that is of import to what we are here for. 

It is not addressed in the defendant's brief, but 

the fact is the supreme court said explicitly in 

Bush versus Shabahang that a defective NOI is not 

a basis for a dismissal with prejudice. 

So the very worst thing that could 

happen to the plaintiff in this particular 

situation is a refusal to allow the amendment 

presumably (inaudible) . 

THE COURT: When under your analysis 

would an amendment be properly denied. 

MR. GRANZOTTO: Okay. Under my 

analysis, under not my analysis, the supreme 

court's analysis in Bush it would be properly 

denied if, in fact, there was no good faith with 

the filing of the original NOI. 

THE COURT: What would constitute no, 
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THE COURT:  But it seems like your 

argument is there is no defect. 

MR. GRANZOTTO:  No, no. 2301, 2301 was 

interpreted by the Michigan supreme court.  The 

only case that the Michigan supreme court has 

ever applied 2301 to an NOI is Bush versus 

Shabahang.  In Bush versus Shabahang, and the 

Court said specifically, by the way, something 

else that is of import to what we are here for.  

It is not addressed in the defendant's brief, but 

the fact is the supreme court said explicitly in 

Bush versus Shabahang that a defective NOI is not 

a basis for a dismissal with prejudice. 

So the very worst thing that could 

happen to the plaintiff in this particular 

situation is a refusal to allow the amendment 

presumably (inaudible) . 

THE COURT:  When under your analysis 

would an amendment be properly denied. 

MR. GRANZOTTO:  Okay.  Under my 

analysis, under not my analysis, the supreme 

court's analysis in Bush it would be properly 

denied if, in fact, there was no good faith with 

the filing of the original NOI. 

THE COURT:  What would constitute no, 
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not good faith. 

MR. GRANZOTTO: Well, I can't quite 

tell you. I would assume no good faith is if you 

file an NOI that doesn't name any of the 

requirements under 3912(B)(4) for example. 

MR. MEYERS: I believe that what you 

get to then is like any other case, whether the 

amendment is in good faith. Like every case you 

have had before you this morning. 

THE COURT: I mean, your argument is A 

bright line argument. If they make good faith 

with the NOI it just goes forward. 

MR. MEYERS: I disagree. 

THE COURT: That is the argument being 

made to me today. Like as long as I find good 

faith on the filing of the NOI. 

MR. MEYERS: You still have to look, I 

think, at whether the amendment itself is one 

that was timely and unduly prejudicial, no. 

THE COURT: That is different. That is 

just a motion under to --

That is just a motion for leave to 

amend a complaint. 

MR. MEYERS: That is where you wind up 

if in fact it was (inaudible). 
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not good faith. 

MR. GRANZOTTO:  Well, I can't quite 

tell you.  I would assume no good faith is if you 

file an NOI that doesn't name any of the 

requirements under 3912(B)(4) for example. 

MR. MEYERS:  I believe that what you 

get to then is like any other case, whether the 

amendment is in good faith.  Like every case you 

have had before you this morning. 

THE COURT:  I mean, your argument is A 

bright line argument.  If they make good faith 

with the NOI it just goes forward. 

MR. MEYERS:    I disagree. 

THE COURT: That is the argument being 

made to me today.  Like as long as I find good 

faith on the filing of the NOI. 

MR. MEYERS:  You still have to look, I 

think, at whether the amendment itself is one 

that was timely and unduly prejudicial, no. 

THE COURT:  That is different.  That is 

just a motion under to --

That is just a motion for leave to 

amend a complaint. 

MR. MEYERS:  That is where you wind up 

if in fact it was (inaudible). 
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THE COURT: Wouldn't it be easier if 

the Court of Appeals just said what you said? 

Wouldn't it be easier if they just said what you 

said. 

MR. GRANZOTTO: I have to tell you. 

THE COURT: Maybe that is not what they 

mean. 

MR. GRANZOTTO: The Court of Appeals 

came very very close to telling you what to do 

with the good faith because I'll read you the 

sentence. 

THE COURT: I love it when they come 

close. They don't just tell me. 

MR. GRANZOTTO: All right. 

THE COURT: That is why I'm here. 

Anything else? Keep on going. 

MR. GRANZOTTO: Here is what the Court 

of Appeals said with respect to the good faith 

that you have to decide. It's on page 750 and 

751 of the opinion. 

There is no sound or valid reason that 

the principles from Bush should not be applied 

here. 

Indeed, as a general observation the 

factual circumstances are even more compelling 
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THE COURT:  Wouldn't it be easier if 

the Court of Appeals just said what you said?  

Wouldn't it be easier if they just said what you 

said. 

MR. GRANZOTTO:  I have to tell you. 

THE COURT:  Maybe that is not what they 

mean. 

MR. GRANZOTTO:  The Court of Appeals 

came very very close to telling you what to do 

with the good faith because I'll read you the 

sentence. 

THE COURT:  I love it when they come 

close.  They don't just tell me. 

MR. GRANZOTTO:  All right. 

THE COURT:  That is why I'm here.  

Anything else?  Keep on going. 

MR. GRANZOTTO:  Here is what the Court 

of Appeals said with respect to the good faith 

that you have to decide.  It's on page 750 and 

751 of the opinion.

There is no sound or valid reason that 

the principles from Bush should not be applied 

here. 

Indeed, as a general observation the 

factual circumstances are even more compelling 
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for the invocation of 2301 when an NOI is not 

defective from the outset, but becomes defective 

because discovery has shed new light on the case 

and given rise to a new liability theory. 

That is directly from the Court of 

Appeals opinion. 

THE COURT: So if the Court finds and 

the argument is that it didn't, discovery didn't 

give rise that was --

Information was available, didn't end 

up in the NOI. Would that be an issue. 

MR. GRANZOTTO: Well, that might be an 

issue. That is a different case. That is not 

this case. 

THE COURT: I don't know how --

Would that be the case that you say 

it's not good faith. 

MR. GRANZOTTO: That might be a 

situation where you have a closer question with 

respect to the issue of good faith. But that is 

not this case. What is, what is this case about. 

THE COURT: The one (inaudible). 

MR. GRANZOTTO: Something that was 

discovered. 

THE COURT: One does (inaudible) has to 
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for the invocation of 2301 when an NOI is not 

defective from the outset, but becomes defective 

because discovery has shed new light on the case 

and given rise to a new liability theory.

That is directly from the Court of 

Appeals opinion. 

THE COURT:  So if the Court finds and 

the argument is that it didn't, discovery didn't 

give rise that was --

Information was available, didn't end 

up in the NOI.  Would that be an issue. 

MR. GRANZOTTO:  Well, that might be an 

issue.  That is a different case.  That is not 

this case. 

THE COURT:  I don't know how --

Would that be the case that you say 

it's not good faith. 

MR. GRANZOTTO:  That might be a 

situation where you have a closer question with 

respect to the issue of good faith.  But that is 

not this case.  What is, what is this case about. 

THE COURT:  The one (inaudible). 

MR. GRANZOTTO:  Something that was 

discovered. 

THE COURT:  One does (inaudible) has to 
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be defective in order for me to analyze it, but 

let's --

Okay. Anything else. 

MR. GRANZOTTO: Well, yes. 

THE COURT: You do have extensive 

briefs in front of me and I want to hear 

(inaudible). 

MR. GRANZOTTO: The second issue that 

the Court has remanded for is on the amendment 

itself because the thing --

Two things you did not address in 

your --

THE COURT: I didn't address it at all. 

The only thing I did is rule on the Gully-Reaves. 

MR. GRANZOTTO: You did address one 

thing. You did address the question of whether 

there was relation back, and that has been 

decided years ago. And you said that under 2.118 

there was, in fact, relation back. 

THE COURT: Yeah, okay. 

MR. GRANZOTTO: Now the only other 

question --

THE COURT: Did you challenge that. 

MR. GRANZOTTO: With respect --

THE COURT: They didn't challenge that. 
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be defective in order for me to analyze it, but 

let's --

Okay.  Anything else. 

MR. GRANZOTTO:  Well, yes. 

THE COURT:  You do have extensive 

briefs in front of me and I want to hear 

(inaudible). 

MR. GRANZOTTO:  The second issue that 

the Court has remanded for is on the amendment 

itself because the thing --

Two things you did not address in 

your -- 

THE COURT:  I didn't address it at all.  

The only thing I did is rule on the Gully-Reaves. 

MR. GRANZOTTO:  You did address one 

thing.  You did address the question of whether 

there was relation back, and that has been 

decided years ago.  And you said that under 2.118 

there was, in fact, relation back. 

THE COURT:  Yeah, okay. 

MR. GRANZOTTO:  Now the only other 

question -- 

THE COURT:  Did you challenge that. 

MR. GRANZOTTO:  With respect -- 

THE COURT:  They didn't challenge that.  
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That didn't go up on appeal. 

MR. GRANZOTTO: Yeah. The fact is the 

only other question is whether there has been 

substantial prejudice or (inaudible). 

THE COURT: I don't think I did an 

analysis under any of them except Gully-Reaves. 

That was basically --

Like under Gully it wasn't --

So I didn't --

Which is why we are here. I didn't do 

the rest of the analysis. So they found if I 

find it's appropriate, to either disregard the 

defect or allow the amendment, then this court 

has to do an analysis to determine under the 

futility because they argued futility. 

MR. GRANZOTTO: That is right. 

THE COURT: Which is other reasons, 

delay. 

MR. GRANZOTTO: And I'll say very 

simply on the question of prejudice. The whole 

landscape has changed. The whole landscape has 

changed because when you had this case before you 

years ago. Now, there was an upcoming trial 

date. That was their only claim of potential 

prejudice. 
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That didn't go up on appeal. 

MR. GRANZOTTO:  Yeah.  The fact is the 

only other question is whether there has been 

substantial prejudice or (inaudible). 

THE COURT:  I don't think I did an 

analysis under any of them except Gully-Reaves.  

That was basically --

Like under Gully it wasn't --  

So I didn't --  

Which is why we are here.  I didn't do 

the rest of the analysis.  So they found if I 

find it's appropriate, to either disregard the 

defect or allow the amendment, then this court 

has to do an analysis to determine under the 

futility because they argued futility. 

MR. GRANZOTTO:  That is right. 

THE COURT:  Which is other reasons, 

delay. 

MR. GRANZOTTO:  And I'll say very 

simply on the question of prejudice.  The whole 

landscape has changed.  The whole landscape has 

changed because when you had this case before you 

years ago.  Now, there was an upcoming trial 

date.  That was their only claim of potential 

prejudice. 
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There is no upcoming trial date. There 

is no prejudice and under the supreme court 

Waymer (phonetic) decision and the Santa Pliance 

(phonetic) decision/ the only way that you can 

claim undue prejudice, it has to be related to 

some effect on the ability to defend at trial 

that has gone by the board as a result of the 

fact we no longer have a (inaudible). 

THE COURT: Okay. What is your 

response. 

MR. COOK: Good morning, Your Honor. 

THE COURT: What do you say my analysis 

is. 

MR. COOK: We're here on remand and I 

know it might not feel like it, but the Court of 

Appeals actually said you were right in several 

respects. 

THE COURT: That is nice to be right 

sometimes. 

MR. COOK: They remanded for an issue 

that wasn't raised before you, and a lot of the 

discussion has centered on the original Notice of 

Intent. So I would ask you to look at foot 

notes. It's on page 9, foot note 6 of the Court 

of Appeals opinion. And that Your Honor, is 
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There is no upcoming trial date.  There 

is no prejudice and under the supreme court 

Waymer (phonetic) decision and the Santa Pliance 

(phonetic) decision/ the only way that you can 

claim undue prejudice, it has to be related to 

some effect on the ability to defend at trial 

that has gone by the board as a result of the 

fact we no longer have a (inaudible). 

THE COURT:   Okay.  What is your 

response. 

MR. COOK:  Good morning, Your Honor. 

THE COURT:  What do you say my analysis 

is. 

MR. COOK:  We're here on remand and I 

know it might not feel like it, but the Court of 

Appeals actually said you were right in several 

respects. 

THE COURT:  That is nice to be right 

sometimes. 

MR. COOK:  They remanded for an issue 

that wasn't raised before you, and a lot of the 

discussion has centered on the original Notice of 

Intent.  So I would ask you to look at foot 

notes.  It's on page 9, foot note 6 of the Court 

of Appeals opinion.  And that Your Honor, is 
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where the Court of Appeals --

THE COURT: Foot note 6 page 9. 

MR. COOK: I believe it is foot note 6. 

Let me --

Page 9, foot note 6 the Court of 

Appeals opinion. And that is where the Court of 

Appeals rejected Mr. Granzotto's argument. 

He is in the Court of Appeals arguing I 

don't need to do anything else with my Notice of 

Intent because I sent this compliant originally 

with the Notice of Intent. So any discussion of 

amending the NOI or sending a new NOI is mute. I 

sent a Notice of Intent and I'm good. 

The Court of Appeals rejected that 

argument and that is in that foot note. So his 

argument that he has shown good faith by sending 

a compliant NOI is another iteration of the same 

argument the Court of Appeals rejected. 

And that is why you will see in the 

briefing, too. I did an application for leave to 

the Court of Appeals' ruling because it's against 

my interest and Mr. Granzotto did a cross 

application. And what he was disputing is this 

foot note here where the Court of Appeals 

rejected his argument that his original NOI was 
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where the Court of Appeals -- 

THE COURT:  Foot note 6 page 9. 

MR. COOK:  I believe it is foot note 6.  

Let me --

Page 9, foot note 6 the Court of 

Appeals opinion.  And that is where the Court of 

Appeals rejected Mr. Granzotto's argument. 

He is in the Court of Appeals arguing I 

don't need to do anything else with my Notice of 

Intent because I sent this compliant originally 

with the Notice of Intent.  So any discussion of 

amending the NOI or sending a new NOI is mute.  I 

sent a Notice of Intent and I'm good. 

The Court of Appeals rejected that 

argument and that is in that foot note.  So his 

argument that he has shown good faith by sending 

a compliant NOI is another iteration of the same 

argument the Court of Appeals rejected.

And that is why you will see in the 

briefing, too.  I did an application for leave to 

the Court of Appeals' ruling because it's against 

my interest and Mr. Granzotto did a cross 

application.  And what he was disputing is this 

foot note here where the Court of Appeals 

rejected his argument that his original NOI was 
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sufficient and you don't need to worry or address 

any other amendment or dealing with the --

Excuse me. Amending or any defects in 

that NOI. He complied with it. So he can go on. 

So when he starts arguing good faith, 

his argument is pretty simple. It is: I sent a 

good faith NOI so I have shown good faith. 

My argument in response to that is you 

have not shown good faith and he stated it 

correctly as to this new claim that you want to 

bring. The statute allows you to send a new NOI. 

Good faith, Your Honor, would have been 

trying to send a new NOI. Good faith would have 

been when they first learned of this new theory 

to file a motion to amend the NOI. They did 

neither of those. So they have not shown --

THE COURT: I understand. Even your 

argument, if you can make that argument in front 

of the Court of Appeals and you made it, why 

didn't they say if they agreed with you. 

MR. COOK: And that is --

THE COURT: It would be --

MR. COOK: That is at the end of the 

Court of Appeals opinion when they expressly say 

we're not going to make a judgment on in the 
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sufficient and you don't need to worry or address 

any other amendment or dealing with the -- 

Excuse me.  Amending or any defects in 

that NOI.  He complied with it.  So he can go on. 

So when he starts arguing good faith, 

his argument is pretty simple.  It is:  I sent a 

good faith NOI so I have shown good faith. 

My argument in response to that is you 

have not shown good faith and he stated it 

correctly as to this new claim that you want to 

bring.  The statute allows you to send a new NOI.

Good faith, Your Honor, would have been 

trying to send a new NOI.  Good faith would have 

been when they first learned of this new theory 

to file a motion to amend the NOI.  They did 

neither of those.  So they have not shown -- 

THE COURT:  I understand.  Even your 

argument, if you can make that argument in front 

of the Court of Appeals and you made it, why 

didn't they say if they agreed with you. 

MR. COOK:  And that is -- 

THE COURT:  It would be -- 

MR. COOK:  That is at the end of the 

Court of Appeals opinion when they expressly say 

we're not going to make a judgment on in the 
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furtherance of justice or on the application of 

2301 or good faith. We're going to let the trial 

court do (inaudible) because they understood. 

The one thing they did understand was 

that 2301 was not raised before Your Honor. And 

as an appellate court they need to exercise some 

restraint. 

THE COURT: They actually made a 

record. 

MR. COOK: Judge Viviano needs to make 

a ruling on this. 

THE COURT: Yes. They need a record. 

So what do you say is good faith. 

MR. COOK: I believe --

THE COURT: While I appreciate you both 

arguing what you argued in front of the Court of 

Appeals, like, again, if the Court of Appeals 

accepted your argument wouldn't they have just 

said good faith is filing the NOI which they 

didn't. 

MR. COOK: No, because they want you to 

decide what is good faith in terms of this new 

claim. 

THE COURT: What is it? What do you 

say? 
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furtherance of justice or on the application of 

2301 or good faith.  We're going to let the trial 

court do (inaudible) because they understood.  

The one thing they did understand was 

that 2301 was not raised before Your Honor.  And 

as an appellate court they need to exercise some 

restraint. 

THE COURT:  They actually made a 

record. 

MR. COOK:  Judge Viviano needs to make 

a ruling on this. 

THE COURT:  Yes.  They need a record.

So what do you say is good faith. 

MR. COOK:  I believe -- 

THE COURT:  While I appreciate you both 

arguing what you argued in front of the Court of 

Appeals, like, again, if the Court of Appeals 

accepted your argument wouldn't they have just 

said good faith is filing the NOI which they 

didn't. 

MR. COOK:  No, because they want you to 

decide what is good faith in terms of this new 

claim. 

THE COURT:  What is it?  What do you 

say?  
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MR. COOK: My. My argument is good 

faith and this is the second prong of the Bush 

analysis. 

THE COURT: Doesn't Bush talk about the 

filing --

I don't disagree necessarily with 

counsel that Bush does the good faith analysis on 

the filing of the original NOI. 

MR. COOK: Because that is all that 

Bush was addressing. 

THE COURT: I appreciate that. 

MR. COOK: So let me just take a step 

back. 

THE COURT: It's the only guidance we 

have, isn't it. 

MR. COOK: Bush set out a two part 

test. They have to meet both parts. They have 

to show it is --

Sorry. It wouldn't affect a 

substantial right and it would be in the 

furtherance of interest of justice. Prong one. 

Mr. Granzotto's argument is in any 

medical malpractice you can never affect the 

substantial rights of the Defendant because they 

can always understand what they are being sued 
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MR. COOK:  My.  My argument is good 

faith and this is the second prong of the Bush 

analysis. 

THE COURT:  Doesn't Bush talk about the 

filing --  

I don't disagree necessarily with 

counsel that Bush does the good faith analysis on 

the filing of the original NOI. 

MR. COOK:  Because that is all that 

Bush was addressing. 

THE COURT:  I appreciate that. 

MR. COOK:  So let me just take a step 

back. 

THE COURT:  It's the only guidance we 

have, isn't it. 

MR. COOK:  Bush set out a two part 

test.  They have to meet both parts.  They have 

to show it is --

Sorry.  It wouldn't affect a 

substantial right and it would be in the 

furtherance of interest of justice.  Prong one. 

Mr. Granzotto's argument is in any 

medical malpractice you can never affect the 

substantial rights of the Defendant because they 

can always understand what they are being sued 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

M
I M

ac
om

b 
16

th
 C

irc
ui

t C
ou

rt.

Appellees Appendix 076b

R
EC

EIV
ED

 by M
SC

 3/10/2022 4:19:55 PM



13:54:33 

13:54:37 

13:54:40 

13:54:42 

13:54:43 rJ 

13:54:45 

13:54:45 

13:54:47 

13:54:50 

13:54:54 10 

13:54:58 11 

13:54:59 12 

13:55:01 13 

13:55:04 14 

13:55:07 15 

13:55:09 16 

13:55:12 17 

13:55:16 18 

13:55:20 19 

13:55:23 20 

13:55:28 21 

13:55:31 22 

13:55:34 23 

13:55:35 24 

13:55:42 25 

about. And that was in Bush. 

If you look at the NOI in Bush they at 

least alluded to the claims. My response to 

that, that is not true. 

THE COURT: Every case I have seen is 

not about --

And I think the one area in which you 

agree, that is true, the case is discussing this 

particular NOI. It is at least named in the NOI. 

It is more about other types of defects, not 

this. 

MR. COOK: So my point in this 

circumstance where there is no dispute, there is 

no way to draw this new hypotension claim from 

the original NOI. They can't show that it 

wouldn't affect the substantial rights --

THE COURT: But that isn't the analysis 

that I have, the Court has to make. As I read 

them, it is whether or not the amendment to the 

NOI, which would be adding these two claims, or 

disregard the effect would not be proper under 

600.2301. They are not arguing that side. I 

thought that is what I was here for. 

MR. COOK: The query under 600.2301 is 

step one: Does it affect a substantial right. 
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about.  And that was in Bush.  

If you look at the NOI in Bush they at 

least alluded to the claims.  My response to 

that, that is not true. 

THE COURT:  Every case I have seen is 

not about --  

And I think the one area in which you 

agree, that is true, the case is discussing this 

particular NOI.  It is at least named in the NOI.  

It is more about other types of defects, not 

this. 

MR. COOK:  So my point in this 

circumstance where there is no dispute, there is 

no way to draw this new hypotension claim from 

the original NOI.  They can't show that it 

wouldn't affect the substantial rights -- 

THE COURT:  But that isn't the analysis 

that I have, the Court has to make.  As I read 

them, it is whether or not the amendment to the 

NOI, which would be adding these two claims, or 

disregard the effect would not be proper under 

600.2301.  They are not arguing that side.  I 

thought that is what I was here for. 

MR. COOK:  The query under 600.2301 is 

step one:  Does it affect a substantial right. 
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If your answer is no, then you go on to 

step two. If your answer is yes, then they can't 

amend. 

So that is, it's a two part. They have 

to meet both. 

THE COURT: You mean on the good faith 

now. 

MR. COOK: Good faith is step two. 

Step one: Does it affect the substantial right. 

Step two is did they show good faith. 

THE COURT: Okay. What are you citing. 

MR. COOK: If they don't show --

THE COURT: What are you citing. 

MR. COOK: THE COURT: This is Bush. 

This is Bush sets up the --

Let's see. I have it in my brief, Your 

Honor. 

THE COURT: I have it would not be, and 

this is under Bush. And it --

MR. COOK: The Court explained that. 

Quote, this is from Bush. Page 177. The 

applicability of Section 2301 rests on a 

two-prong test. 

First, whether a substantial right of a 

party is implicated. And second, whether a cure 
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If your answer is no, then you go on to 

step two.  If your answer is yes, then they can't 

amend. 

So that is, it's a two part.  They have 

to meet both. 

THE COURT:  You mean on the good faith 

now. 

MR. COOK:  Good faith is step two.  

Step one:  Does it affect the substantial right.  

Step two is did they show good faith. 

THE COURT:  Okay.  What are you citing. 

MR. COOK:  If they don't show --

THE COURT:  What are you citing.

MR. COOK:  THE COURT:  This is Bush.  

This is Bush sets up the --  

Let's see.  I have it in my brief, Your 

Honor. 

THE COURT:  I have it would not be, and 

this is under Bush.  And it -- 

MR. COOK:  The Court explained that.  

Quote, this is from Bush.  Page 177.  The 

applicability of Section 2301 rests on a 

two-prong test. 

First, whether a substantial right of a 

party is implicated.  And second, whether a cure 
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is in the furtherance of justice. They need to 

show both. If they don't show both, then they 

don't get to amend and the case, the Court of 

Appeals is over. 

So my argument on the first: Whether 

it affects a substantial right of a party. In 

Bush they --

THE COURT: How does it no not affect 

the substantial right of a party. 

MR. COOK: It does. We're entitled to 

pre-suit filing of the complaint notice. 

THE COURT: I mean, your side. I 

thought it would be their side. 

MR. COOK: Would affect us. Your 

Honor. In Bush, if you continue down to --

This is on page ten of my brief. If 

you continue --

THE COURT: Hold on. Stop talking. 

You might have a disagreement, but it is 

disrespectful. 

MR. MEYERS: I apologize Judge. 

MR. COOK: If you continue down, Bush 

explained in that case you wouldn't affect the 

substantial rights of the Defendant to allow an 

amendment because there is enough in the NOI for 
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is in the furtherance of justice.  They need to 

show both.  If they don't show both, then they 

don't get to amend and the case, the Court of 

Appeals is over. 

So my argument on the first:  Whether 

it affects a substantial right of a party.  In 

Bush they -- 

THE COURT:  How does it no not affect 

the substantial right of a party. 

MR. COOK:  It does.  We're entitled to 

pre-suit filing of the complaint notice. 

THE COURT:  I mean, your side.  I 

thought it would be their side. 

MR. COOK:  Would affect us.  Your 

Honor.  In Bush, if you continue down to --  

This is on page ten of my brief.  If 

you continue -- 

THE COURT:  Hold on.  Stop talking.  

You might have a disagreement, but it is 

disrespectful. 

MR. MEYERS:  I apologize Judge. 

MR. COOK:  If you continue down, Bush 

explained in that case you wouldn't affect the 

substantial rights of the Defendant to allow an 

amendment because there is enough in the NOI for 
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those defendants to understand the theory the 

Plaintiff was bringing forth. 

That is not true here. There is 

nothing in --

THE COURT: It does say substantial 

right of the parties. Don't I have to analyze 

both? 

MR. COOK: Well, I think if it affects 

ours, then they can't meet the test. 

THE COURT: Okay. And yours would be 

what. 

MR. COOK: Our substantial right to 

receive the notice through NOI and have that 

pre-filing notice, inability to work up the case 

under the NOI notice period. 

THE COURT: How do you address their 

substantial right. It is not discoverable unless 

you are in a case and you discover this thing and 

it is absolutely not discoverable. How does it 

not affect their substantial rights and in the 

balance how, how does theirs not trump yours. 

MR. COOK: If it would affect ours then 

amendment is allowed. I understand if you want 

to continue down the road and decide whether or 

not it affects theirs. In my response to Your 
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those defendants to understand the theory the 

Plaintiff was bringing forth.

That is not true here.  There is 

nothing in -- 

THE COURT:  It does say substantial 

right of the parties.  Don't I have to analyze 

both?  

MR. COOK:  Well, I think if it affects 

ours, then they can't meet the test. 

THE COURT:  Okay.  And yours would be 

what. 

MR. COOK:  Our substantial right to 

receive the notice through NOI and have that 

pre-filing notice, inability to work up the case 

under the NOI notice period. 

THE COURT:  How do you address their 

substantial right.  It is not discoverable unless 

you are in a case and you discover this thing and 

it is absolutely not discoverable.  How does it 

not affect their substantial rights and in the 

balance how, how does theirs not trump yours. 

MR. COOK:  If it would affect ours then 

amendment is allowed.  I understand if you want 

to continue down the road and decide whether or 

not it affects theirs.  In my response to Your 
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Honor on that and this kind of bleeds into --

THE COURT: I don't understand what you 

are saying. Let's me make sure. 

You are saying I only have to analyze 

your substantial, not both parties' substantial 

rights. 

MR. COOK: Yeah, if it harms our 

substantial rights, then you cannot allow the 

amendment. 

There are two supreme court cases that 

deal with this. It is Driver and (inaudible). 

THE COURT: What if it affects your 

both substantial rights, then what do I do. 

MR. COOK: Then you can't do it to 

prejudice ours. Your Honor --

THE COURT: Why. 

MR. COOK: Because they are the one 

seeking the amendment. 

THE COURT: What do you mean. 

MR. COOK: They are the ones that need 

to seek the relief. 

THE COURT: Well, under your theory 

then there could be no amendment ever. 

MR. COOK: That is not true, Your 

Honor. 
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Honor on that and this kind of bleeds into -- 

THE COURT:  I don't understand what you 

are saying.  Let's me make sure.

You are saying I only have to analyze 

your substantial, not both parties' substantial 

rights. 

MR. COOK:  Yeah, if it harms our 

substantial rights, then you cannot allow the 

amendment. 

There are two supreme court cases that 

deal with this.  It is Driver and (inaudible). 

THE COURT:  What if it affects your 

both substantial rights, then what do I do. 

MR. COOK:  Then you can't do it to 

prejudice ours.  Your Honor -- 

THE COURT:  Why. 

MR. COOK:  Because they are the one 

seeking the amendment. 

THE COURT:  What do you mean. 

MR. COOK:  They are the ones that need 

to seek the relief. 

THE COURT:  Well, under your theory 

then there could be no amendment ever. 

MR. COOK:  That is not true, Your 

Honor. 
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THE COURT: Stop agreeing with me and 

nodding your heads. I haven't decided. Stop 

doing that. 

Based on your theory then, it could 

never been amended, of course, as it relates to a 

new claim right. 

MR. COOK: As it relates to a new 

claim, yes, Your Honor, I would. 

THE COURT: The Court of Appeals could 

have said that, too, right? 

MR. COOK: They could have, but they 

remanded to Your Honor. 

THE COURT: They didn't say that, 

right? 

MR. COOK: For you to make that 

decision. 

THE COURT: You made that argument in 

front of them, right. 

MR. COOK: I did not --

Well, things have gone on so long in 

the case, Your Honor. The original briefing on 

2301 was very curtailed. It was first brought up 

in my first response and that was a waiver. 

THE COURT: What. 

MR. COOK: Waiver. And then they --
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THE COURT:  Stop agreeing with me and 

nodding your heads.  I haven't decided.  Stop 

doing that.

Based on your theory then, it could 

never been amended, of course, as it relates to a 

new claim right. 

MR. COOK:  As it relates to a new 

claim, yes, Your Honor, I would. 

THE COURT:  The Court of Appeals could 

have said that, too, right?  

MR. COOK:  They could have, but they 

remanded to Your Honor. 

THE COURT:  They didn't say that, 

right?  

MR. COOK:  For you to make that 

decision. 

THE COURT:  You made that argument in 

front of them, right. 

MR. COOK:  I did not --  

Well, things have gone on so long in 

the case, Your Honor.  The original briefing on 

2301 was very curtailed.  It was first brought up 

in my first response and that was a waiver. 

THE COURT:  What. 

MR. COOK:  Waiver.  And then they --
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And the response to my waiver argument, 

I believe, was fine. We'll send it back down for 

the trial court to make the ruling on it. Then 

you don't have a waiver argument. 

THE COURT: Okay. Go ahead. I think 

it's interesting you guys are arguing what you 

argued in front of the Court of Appeals. They 

didn't necessarily agree with either one of you 

or maybe they did. 

MR. COOK: And they are leaving Your 

Honor to decide the case. So if you want to look 

at the Plaintiff's substantial rights then I 

think, Your Honor --

THE COURT: Well, this is even --

If I'm reading Bush, it says: 

We hold the alleged defects can be 

cured pursuant to 2301 because the substantial 

rights of the parties are not affected, and 

disregard amendment of the defect is in 

furtherance of justice. 

Your argument is by allowing this, 

allowing an entirely new claims, which was never 

done before, it is --

Essentially eliminates the exact reason 

why I have and we have the NOT, and that is so 
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And the response to my waiver argument, 

I believe, was fine.  We'll send it back down for 

the trial court to make the ruling on it.  Then 

you don't have a waiver argument. 

THE COURT:  Okay.  Go ahead.  I think 

it's interesting you guys are arguing what you 

argued in front of the Court of Appeals.  They 

didn't necessarily agree with either one of you 

or maybe they did. 

MR. COOK:  And they are leaving Your 

Honor to decide the case.  So if you want to look 

at the Plaintiff's substantial rights then I 

think, Your Honor -- 

THE COURT:  Well, this is even --

If I'm reading Bush, it says:

We hold the alleged defects can be 

cured pursuant to 2301 because the substantial 

rights of the parties are not affected, and 

disregard amendment of the defect is in 

furtherance of justice. 

Your argument is by allowing this, 

allowing an entirely new claims, which was never 

done before, it is -- 

Essentially eliminates the exact reason 

why I have and we have the NOI, and that is so 
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the Defendant has notice. But what if there is 

no possible way to discover the claim. 

MR. COOK: If there is no possible way 

for them to discover the claim. 

THE COURT: But through discovery 

process, which is what their argument is. Their 

argument is: Hey, we could never have know this. 

MR. COOK: And this goes into the --

THE COURT: We would never have known 

this. 

MR. COOK: Yeah, the undue delay, bad 

faith argument, Your Honor. And in this case 

they had the relevant record at the start of the 

case but they just didn't send it to their 

expert. When they said that they discovered the 

case in July 2015 they didn't take any steps then 

to seek amendment or send a new NOT outlining the 

claim. They didn't depose the perfusionist for 

another five months. 

Once they deposed the perfusionist they 

waited three months and us filing summary 

disposition motion before they sought leave to 

amend. 

So, Your Honor, when it comes to their 

substantial rights I don't think it really 
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the Defendant has notice.  But what if there is 

no possible way to discover the claim. 

MR. COOK:  If there is no possible way 

for them to discover the claim. 

THE COURT:  But through discovery 

process, which is what their argument is.  Their 

argument is:  Hey, we could never have know this. 

MR. COOK:  And this goes into the -- 

THE COURT:  We would never have known 

this. 

MR. COOK:  Yeah, the undue delay, bad 

faith argument, Your Honor.  And in this case 

they had the relevant record at the start of the 

case but they just didn't send it to their 

expert.  When they said that they discovered the 

case in July 2015 they didn't take any steps then 

to seek amendment or send a new NOI outlining the 

claim.  They didn't depose the perfusionist for 

another five months. 

Once they deposed the perfusionist they 

waited three months and us filing summary 

disposition motion before they sought leave to 

amend. 

So, Your Honor, when it comes to their 

substantial rights I don't think it really 
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affects them because they sat on them for so 

long. 

THE COURT: Well, okay. What is your 

argument with respect to that. Hold on. 

MR. GRANZOTTO: I'll address the second 

part. 

THE COURT: I'll come back to you. My 

brain, and I'm giving you guys a lot of latitude 

because this is an important issue and 

complicated. 

And so how do you answer the issue that 

he just addressed, which is --

MR. GRANZOTTO: May I? I'll give you 

the overview. 

THE COURT: Because your argument 

doesn't, your argument essentially eliminates the 

NOI requirement. 

MR. GRANZOTTO: No, it does not 

eliminate the NOI requirement because --

THE COURT: I mean, let's say if --

Wait. Wait. Let me finish my 

scenario. 

If what is being stated to me is 

correct and the information is available to the 

plaintiff, but it doesn't end up in the NOI. 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

M
I 

M
ac

om
b 

16
th

 C
ir

cu
it

 C
ou

rt
. 

50 

Appellees Appendix 085b 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14:02:33

14:02:36

14:02:36

14:02:38

14:02:41

14:02:43

14:02:43

14:02:45

14:02:48

14:02:50

14:02:52

14:02:55

14:02:57

14:02:59

14:03:00

14:03:02

14:03:04

14:03:06

14:03:08

14:03:12

14:03:13

14:03:15

14:03:15

14:03:17

14:03:19

50

affects them because they sat on them for so 

long. 

THE COURT:  Well, okay.  What is your 

argument with respect to that.  Hold on. 

MR. GRANZOTTO:  I'll address the second 

part. 

THE COURT:  I'll come back to you.  My 

brain, and I'm giving you guys a lot of latitude 

because this is an important issue and 

complicated.

And so how do you answer the issue that 

he just addressed, which is -- 

MR. GRANZOTTO:  May I?  I'll give you 

the overview. 

THE COURT:  Because your argument 

doesn't, your argument essentially eliminates the 

NOI requirement. 

MR. GRANZOTTO:  No, it does not 

eliminate the NOI requirement because -- 

THE COURT:  I mean, let's say if --

Wait.  Wait.  Let me finish my 

scenario.

If what is being stated to me is 

correct and the information is available to the 

plaintiff, but it doesn't end up in the NOI.  
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Okay. So it is available pre, and it doesn't --

MR. GRANZOTTO: That is not this case. 

Understand that is not this case. 

THE COURT: Okay. It is not. I'm not 

saying it is or it isn't. What if it was? How 

does that affect your analysis? 

MR. GRANZOTTO: It might affect my 

analysis because then you --

You might come to the conclusion under 

the Bush test, the second prong of the Bush test 

that, in fact, it was not a good faith NOI at the 

beginning. 

THE COURT: Yeah, correct, that 

potentially would be a basis for not good faith. 

MR. GRANZOTTO: That would be a basis 

perhaps, but that is not this case. Let me --

THE COURT: I'm not done with him and I 

gave you a lot of time and I have people waiting. 

Go ahead and finish. 

MR. COOK: One of my responses to the 

substantial rights issue, Your Honor, is had, 

when they discovered this claim in July of 2015, 

they sent a new NOI we would not be here. 

MR. GRANZOTTO: If they let us file it 

today. 
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Okay.  So it is available pre, and it doesn't -- 

MR. GRANZOTTO:  That is not this case.  

Understand that is not this case. 

THE COURT:  Okay.  It is not.  I'm not 

saying it is or it isn't.  What if it was?  How 

does that affect your analysis?  

MR. GRANZOTTO:  It might affect my 

analysis because then you -- 

You might come to the conclusion under 

the Bush test, the second prong of the Bush test 

that, in fact, it was not a good faith NOI at the 

beginning. 

THE COURT:  Yeah, correct, that 

potentially would be a basis for not good faith. 

MR. GRANZOTTO:  That would be a basis 

perhaps, but that is not this case.  Let me -- 

THE COURT:  I'm not done with him and I 

gave you a lot of time and I have people waiting.

Go ahead and finish. 

MR. COOK:  One of my responses to the 

substantial rights issue, Your Honor, is had, 

when they discovered this claim in July of 2015, 

they sent a new NOI we would not be here. 

MR. GRANZOTTO:  If they let us file it 

today. 
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MR. COOK: That is what I'm saying. 

MR. GRANZOTTO: We can do it today. 

THE COURT: I don't hear you when you 

are interrupting him. I don't hear you. 

MR. COOK: That is what I would say 

would demonstrate good faith. Had they taken 

that step and sent a new NOI that would have 

demonstrated good faith on their part. 

My point, he is going to say I can send 

a new NOI today. The reason that isn't true in 

this case, Your Honor, is because it is very 

expressed in the Court of Appeals opinion at the 

end of it. It says: 

If you don't get relief under 2301, 

then the case is over. This court's futile 

analysis stands and the case is over. 

So no, they cannot send a new NOI 

today. They cannot send an NOI tomorrow. They 

cannot file this new claim outside of the case 

because at the Court of Appeals very succinctly 

stated if the trial court concludes that 

amendment, or disregard of the defect would not 

be proper, under MCL 600.2301 the Court prior 

futility analysis relative to plaintiff's motion 

to amend the complaint shall stand. The motion 
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MR. COOK:  That is what I'm saying. 

MR. GRANZOTTO:  We can do it today. 

THE COURT:  I don't hear you when you 

are interrupting him.  I don't hear you. 

MR. COOK:  That is what I would say 

would demonstrate good faith.  Had they taken 

that step and sent a new NOI that would have 

demonstrated good faith on their part. 

My point, he is going to say I can send 

a new NOI today.  The reason that isn't true in 

this case, Your Honor, is because it is very 

expressed in the Court of Appeals opinion at the 

end of it.  It says:

If you don't get relief under 2301, 

then the case is over.  This court's futile 

analysis stands and the case is over.

So no, they cannot send a new NOI 

today.  They cannot send an NOI tomorrow.  They 

cannot file this new claim outside of the case 

because at the Court of Appeals very succinctly 

stated if the trial court concludes that 

amendment, or disregard of the defect would not 

be proper, under MCL 600.2301 the Court prior 

futility analysis relative to plaintiff's motion 

to amend the complaint shall stand.  The motion 
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to amend the complaint shall be denied ending the 

case. So that is why I started out by saying --

THE COURT: That doesn't affect what my 

analysis was, what I thought is, and whether or 

not they can file the amended NOI with the 

additional claim. 

MR. COOK: What I'm explaining --

THE COURT: Is it one claim or two 

claims. 

MR. COOK: Good faith. They had a way 

to show good faith. If this is something that 

springs up in the middle of the case. 

THE COURT: Now you are saying the Bush 

analysis. Good faith is good faith. What they 

do subsequent, not in the filing of the original 

You are saying if I read Bush I'm going 

to read Bush to say. Okay. That I can do good 

faith along the entire way. No. That maybe it --

Doesn't Bush deal with the original 

NOI. 

MR. COOK: It is good faith with 

respect to the claims that they are trying to 

assert. 

THE COURT: I'll read Bush. 
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to amend the complaint shall be denied ending the 

case.  So that is why I started out by saying -- 

THE COURT:  That doesn't affect what my 

analysis was, what I thought is, and whether or 

not they can file the amended NOI with the 

additional claim. 

MR. COOK:  What I'm explaining -- 

THE COURT:  Is it one claim or two 

claims. 

MR. COOK:  Good faith.  They had a way 

to show good faith.  If this is something that 

springs up in the middle of the case. 

THE COURT:  Now you are saying the Bush 

analysis.  Good faith is good faith.  What they 

do subsequent, not in the filing of the original 

--  

You are saying if I read Bush I'm going 

to read Bush to say.  Okay.  That I can do good 

faith along the entire way.  No. That maybe it --

Doesn't Bush deal with the original 

NOI. 

MR. COOK:  It is good faith with 

respect to the claims that they are trying to 

assert.

THE COURT:  I'll read Bush. 
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MR. COOK: In Bush --

Keep in mind in Bush there was 

something in that NOI that addressed the claims 

they are trying to assert. 

THE COURT: So counsel. 

MR. COOK: Here there is nothing in the 

original NOI. They had to do something else as 

to NOI as to these new hypotension claims. That 

is my point as to good faith. 

THE COURT: Yeah, I understand. 

MR. COOK: And there is the --

So that is Bush. The two prong test. 

They have to show substantial rights of the 

parties and good faith. 

If Your Honor decides that they can't 

amend under the statute as the Court of Appeals, 

the case is over. They have raised an argument 

that addressed dismissing without prejudice or 

with prejudice. 

That is wrong headed in my opinion, 

Your Honor. There is a stipulated dismissal with 

prejudice of the pleaded claims. We're not here 

on summary disposition. We're here on a motion 

for leave to amend or not really a motion, but 

we're here --
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MR. COOK:  In Bush --

Keep in mind in Bush there was 

something in that NOI that addressed the claims 

they are trying to assert. 

THE COURT:  So counsel. 

MR. COOK:  Here there is nothing in the 

original NOI.  They had to do something else as 

to NOI as to these new hypotension claims.  That 

is my point as to good faith. 

THE COURT:  Yeah, I understand. 

MR. COOK:  And there is the --

So that is Bush.  The two prong test.  

They have to show substantial rights of the 

parties and good faith. 

If Your Honor decides that they can't 

amend under the statute as the Court of Appeals, 

the case is over.  They have raised an argument 

that addressed dismissing without prejudice or 

with prejudice.

That is wrong headed in my opinion, 

Your Honor.  There is a stipulated dismissal with 

prejudice of the pleaded claims.  We're not here 

on summary disposition.  We're here on a motion 

for leave to amend or not really a motion, but 

we're here -- 
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THE COURT: I'm on remand from the 

Court of Appeals. 

MR. COOK: On whether or not they can 

amend the complaint. That is not a with or 

without. That is an: I'm denying your relief 

under 2301. That is not a with or without 

prejudice. This case is over with prejudice 

under the prior ruling that dismissed the only 

pled claims with prejudice. 

So, you know, they are going to argue 

this with or without prejudice issue. It is with 

prejudice because it is already with prejudice, 

and you are just addressing an amendment. 

THE COURT: In fairness the only thing 

that is dismissed with prejudice is the other 

claims. 

would --

MR. COOK: Right. And the way this 

THE COURT: Anyway it's not in front of 

me. I'm just going to be very clear to you guys. 

I'm looking at the Court of Appeals opinion. Any 

issue, unless there is a motion in front of me, 

independent of this concerning what is prejudice 

or not prejudice. The Court is focusing on the 
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THE COURT:  I'm on remand from the 

Court of Appeals. 

MR. COOK:  On whether or not they can 

amend the complaint.  That is not a with or 

without.  That is an:  I'm denying your relief 

under 2301.  That is not a with or without 

prejudice.  This case is over with prejudice 

under the prior ruling that dismissed the only 

pled claims with prejudice. 

So, you know, they are going to argue 

this with or without prejudice issue.  It is with 

prejudice because it is already with prejudice, 

and you are just addressing an amendment. 

THE COURT:  In fairness the only thing 

that is dismissed with prejudice is the other 

claims. 

MR. COOK:  Right.  And the way this 

would -- 

THE COURT:  Anyway it's not in front of 

me.  I'm just going to be very clear to you guys.  

I'm looking at the Court of Appeals opinion.  Any 

issue, unless there is a motion in front of me, 

independent of this concerning what is prejudice 

or not prejudice.  The Court is focusing on the 

--  
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Are you both satisfied now? One issue 

that has come up is whether or not the Plaintiff 

had knowledge of these claims back in 2015 as 

argued. Is that an issue that I need is the 

record. 

MR. GRANZOTTO: No. Because there is 

no record of that because it's not true. 

THE COURT: So what record are you 

putting in front of me? Is that something they 

need to vet out. 

MR. COOK: There is record of that, 

Your Honor. 

THE COURT: What would be the record? 

Have you cited it? 

MR. COOK: They have the medical 

record. There has never been a dispute that they 

did not receive the medical record at the earlier 

point in the case. MR. MEYERS. During the last 

time this issue was argued in front of this 

court. Said in July 2015. We cited the 

transcript of him saying that. It's in the 

record. In July 2015 I told defense counsel 

about this hypotension issue. So that is in the 

record as of that date. They knew about it. And 

they also said what it is based on. It's based 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

M
I 

M
ac

om
b 

16
th

 C
ir

cu
it

 C
ou

rt
. 

56 

Appellees Appendix 091b 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14:08:50

14:08:53

14:08:56

14:09:00

14:09:04

14:09:06

14:09:08

14:09:11

14:09:12

14:09:15

14:09:16

14:09:17

14:09:18

14:09:19

14:09:20

14:09:23

14:09:25

14:09:28

14:09:30

14:09:33

14:09:37

14:09:41

14:09:44

14:09:47

14:09:50

56

Are you both satisfied now?  One issue 

that has come up is whether or not the Plaintiff 

had knowledge of these claims back in 2015 as 

argued.  Is that an issue that I need is the 

record. 

MR. GRANZOTTO:  No.  Because there is 

no record of that because it's not true. 

THE COURT:  So what record are you 

putting in front of me?  Is that something they 

need to vet out. 

MR. COOK:  There is record of that, 

Your Honor. 

THE COURT:  What would be the record?  

Have you cited it?  

MR. COOK:  They have the medical 

record.  There has never been a dispute that they 

did not receive the medical record at the earlier 

point in the case.  MR. MEYERS.  During the last 

time this issue was argued in front of this 

court.  Said in July 2015.  We cited the 

transcript of him saying that.  It's in the 

record.  In July 2015 I told defense counsel 

about this hypotension issue.  So that is in the 

record as of that date.  They knew about it.  And 

they also said what it is based on.  It's based 
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on this perfusionist record. 

THE COURT: That is in your briefing. 

MR. COOK: That is in the briefing. 

The perfusionist record is attached. They said 

they couldn't raise it because that record is 

illegible. 

We have attached that record. You can 

look at two things, Your Honor. You can look at 

the record to show it is legible as to when it 

shows the hypertensive status started. 

You can also look at the deposition of 

the Defendant where they are going over the time 

and the numbers in that document. 

It wasn't because of illegibility, Your 

Honor. They had the record. They can see the 

drop that just for some unknown reasons, waited 

until after discovery disclosed. Discovery was 

closed and we moved for summary disposition. 

THE COURT: All right. Do you want to 

respond to that. 

MR. MEYERS: Yes, judge. So I'm in --

THE COURT: This is the last thing. I 

have too many people waiting. 

MR. MEYERS: I'm in the deposition of 

the Defendant, and from your prior record you 
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on this perfusionist record. 

THE COURT:  That is in your briefing. 

MR. COOK:  That is in the briefing.  

The perfusionist record is attached.  They said 

they couldn't raise it because that record is 

illegible. 

We have attached that record.  You can 

look at two things, Your Honor.  You can look at 

the record to show it is legible as to when it 

shows the hypertensive status started. 

You can also look at the deposition of 

the Defendant where they are going over the time 

and the numbers in that document. 

It wasn't because of illegibility, Your 

Honor.  They had the record.  They can see the 

drop that just for some unknown reasons, waited 

until after discovery disclosed.  Discovery was 

closed and we moved for summary disposition. 

THE COURT:  All right.  Do you want to 

respond to that.

MR. MEYERS:  Yes, judge.  So I'm in -- 

THE COURT:  This is the last thing.  I 

have too many people waiting. 

MR. MEYERS:  I'm in the deposition of 

the Defendant, and from your prior record you 
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will see that deposition was noticed like five 

times. 

Final deposition of him and finally 

allowed to take him through all the records 

pertaining to the operation. And these are 

handwritten perfusionist notes. 

And he tells me in the deposition: I 

can't tell you what is going on because they are 

illegible. You are going to have to talk to the 

perfusionist. The perfusionist has since moved 

to California. 

We immediately took steps to get her 

deposition in California. Took about four months 

to get the deposition. We took her deposition 

and at that time I asked her specifically to 

interpret the record. What she does, what it 

means and how she writes it and the time and how 

it all corresponded and did she provide this 

information to the defendant. This is really 

important during the operation. Something that 

we had no way of knowing at all at any point in 

time prior to her --

THE COURT: I presume you added that 

transcript to your brief. 

MR. COOK: I will. If it is not, I 
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will see that deposition was noticed like five 

times.  

Final deposition of him and finally 

allowed to take him through all the records 

pertaining to the operation.  And these are 

handwritten perfusionist notes.

And he tells me in the deposition:  I 

can't tell you what is going on because they are 

illegible.  You are going to have to talk to the 

perfusionist.  The perfusionist has since moved 

to California.

We immediately took steps to get her 

deposition in California.  Took about four months 

to get the deposition.  We took her deposition 

and at that time I asked her specifically to 

interpret the record.  What she does, what it 

means and how she writes it and the time and how 

it all corresponded and did she provide this 

information to the defendant.  This is really 

important during the operation.  Something that 

we had no way of knowing at all at any point in 

time prior to her -- 

THE COURT:  I presume you added that 

transcript to your brief. 

MR. COOK:  I will.  If it is not, I 
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will. You will have it today that. 

THE COURT: You can supplement. You 

said you didn't. I get it. You say he did. Did 

you say you didn't. 

MR. MEYERS: She says at that point I 

did tell how --

I would have told Dr. Harrington about 

all these things that were going on, and that is 

nowhere in the record. 

As an officer of the Court I represent 

to you in the four thousand pages of records that 

are there. So what we did --

THE COURT: I'll let you --

I'll let you --

I'd rather let you supplement within 

seven days with that information. You can 

respond so I have it. That is an issue that you 

briefed out your supplement. Okay. 

MR. MEYERS: The final point is this, 

and I'll be quiet. Immediately I get on the 

phone and call Nat Thomas before he's expert's 

deposition so as to eliminate any argument that 

we're sandbagging them. I call him and say: 

Man, look, there is now this issue in the case. 

Be aware of it. 
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will.  You will have it today that. 

THE COURT:  You can supplement.  You 

said you didn't.  I get it.  You say he did.  Did 

you say you didn't. 

MR. MEYERS:  She says at that point I 

did tell how --

I would have told Dr. Harrington about 

all these things that were going on, and that is 

nowhere in the record. 

As an officer of the Court I represent 

to you in the four thousand pages of records that 

are there.  So what we did -- 

THE COURT:  I'll let you -- 

I'll let you --

I'd rather let you supplement within 

seven days with that information.  You can 

respond so I have it.  That is an issue that you 

briefed out your supplement.  Okay. 

MR. MEYERS:  The final point is this, 

and I'll be quiet.  Immediately I get on the 

phone and call Nat Thomas before he's expert's 

deposition so as to eliminate any argument that 

we're sandbagging them.  I call him and say:  

Man, look, there is now this issue in the case.  

Be aware of it.
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I then take his expert's deposition and 

his expert says: I have known about this theory 

for months. So there is no surprise. There is 

no prejudice. There is no -- - 

There is no hiding in the weeds for 

anybody. Under a traditional amendment analysis 

his expert testified that he knew about the 

element for months. 

THE COURT: Okay. You can supplement. 

MR. MEYERS: I will. 

THE COURT: You have seven days to 

submit the supplement. 

You have seven days to respond to it. 

And otherwise I presume based on your 

briefs I have everything in front of me, all 

issues including the issue about whether or not I 

should allow the Plaintiff under a traditional 

amendment analysis. 

MR. GRANZOTTO: Correct Your Honor. 

THE COURT: I'll issue an opinion. 

MR. MEYERS: How much time would you 

like on the brief. 

THE COURT: Seven days for you. It's 

limited. I don't want 25 page. 

MR. MEYERS: It's limited to our 
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I then take his expert's deposition and 

his expert says:  I have known about this theory 

for months.  So there is no surprise.  There is 

no prejudice.  There is no -- -

There is no hiding in the weeds for 

anybody.  Under a traditional amendment analysis 

his expert testified that he knew about the 

element for months. 

THE COURT:  Okay.  You can supplement. 

MR. MEYERS:  I will. 

THE COURT:  You have seven days to 

submit the supplement.

You have seven days to respond to it.

And otherwise I presume based on your 

briefs I have everything in front of me, all 

issues including the issue about whether or not I 

should allow the Plaintiff under a traditional 

amendment analysis. 

MR. GRANZOTTO:  Correct Your Honor. 

THE COURT:  I'll issue an opinion. 

MR. MEYERS:  How much time would you 

like on the brief. 

THE COURT:  Seven days for you.  It's 

limited.  I don't want 25 page. 

MR. MEYERS:  It's limited to our 
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question of good faith. 

THE COURT: Which I (inaudible). 

MR. COOK: Good faith as to the 

amendment of complaint under 2.118. Is that 

correct (that is the defense counsel. 

THE COURT: Your argument as to the 

amendment. Again, you guys keep trying to make 

the distinction. The original motion in front of 

me was to amend the complaint, but we are here 

under Bush, which discusses the amendment of the 

NOI. 

And so once I determine the NOI 

question then I go to amendment of the complaint. 

I think argument, I thought the argument you made 

related to the argument to the NOI. 

MR. COOK: Yes as --

Okay. I understand, Your Honor. I 

understand. I understand what you are saying. 

THE COURT: It discusses the NOI, 

doesn't it. 

MR. COOK: Yes. It ends up melding 

into two parts of our argument on the complaint 

was undue delay and bad faith which meld with 

what we just --

THE COURT: I understand. Again and I, 
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question of good faith. 

THE COURT:  Which I (inaudible).

MR. COOK:  Good faith as to the 

amendment of complaint under 2.118.  Is that 

correct (that is the defense counsel. 

THE COURT:  Your argument as to the 

amendment.  Again, you guys keep trying to make 

the distinction.  The original motion in front of 

me was to amend the complaint, but we are here 

under Bush, which discusses the amendment of the 

NOI. 

And so once I determine the NOI 

question then I go to amendment of the complaint.  

I think argument, I thought the argument you made 

related to the argument to the NOI. 

MR. COOK:  Yes as --  

Okay.  I understand, Your Honor.  I 

understand.  I understand what you are saying. 

THE COURT:  It discusses the NOI, 

doesn't it. 

MR. COOK:  Yes.  It ends up melding 

into two parts of our argument on the complaint 

was undue delay and bad faith which meld with 

what we just -- 

THE COURT:  I understand.  Again and I, 
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I know this for, being repetitious --

Although I let you guys be repetitious. 

The Court analyzes a motion to amend the 

complaint that did discuss Bush or the amendment 

of the NOI. It was looking at fully, which was 

in front of me and I didn't --

We are not under that construct. Bush 

was analyzed by the Court of Appeals and Bush as 

far as I could tell was a discussion of the NOI. 

MR. COOK: Amending the complaint is 

the second (inaudible). 

THE COURT: And certainly the second 

question. That is the second question. It's 

under a traditional motion to amend. 2.118. 

I don't think that is what is being 

argued to me. If it is both, right? Why I 

delayed. I --

It would apply to both issues, right? 

Is it undue delay and what is the prejudice? The 

argument on this side is what he made the 

argument. On your side, which applies to both 

issues, I think, good faith and undue delay. 

I'm satisfied I can make that 

distinction. Okay. All right. I'll issue an 

opinion. Thank you for all the hard work. 
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I know this for, being repetitious --

Although I let you guys be repetitious.  

The Court analyzes a motion to amend the 

complaint that did discuss Bush or the amendment 

of the NOI.  It was looking at fully, which was 

in front of me and I didn't --  

We are not under that construct.  Bush 

was analyzed by the Court of Appeals and Bush as 

far as I could tell was a discussion of the NOI. 

MR. COOK:  Amending the complaint is 

the second (inaudible). 

THE COURT:  And certainly the second 

question.  That is the second question.  It's 

under a traditional motion to amend.  2.118. 

I don't think that is what is being 

argued to me.  If it is both, right?  Why I 

delayed.  I -- 

It would apply to both issues, right?  

Is it undue delay and what is the prejudice?  The 

argument on this side is what he made the 

argument.  On your side, which applies to both 

issues, I think, good faith and undue delay.

I'm satisfied I can make that 

distinction.  Okay.  All right.  I'll issue an 

opinion.  Thank you for all the hard work. 
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COUNTY OF MACOMB ) 

I, Deborah J. Doyle, a Certified 

Shorthand Reporter for the State of Michigan, do 

hereby certify that this transcript, is a 

complete, true and correct transcript, to the 

best of my ability, of the proceedings and 

testimony taken in this case and that this is a 

full, true, complete and correct transcription of 

said proceedings. 

I further certify that this transcript 

was prepared by me, or under my supervision, from 

a videotape copy supplied to me by the Circuit 

Court of Macomb County Court, the original of 

which was duly recorded by means of videographic 

technology, monitored and logged by the Court on 

the date(s) and time(s) set forth herein. 

/ s/ Deborah J. 

Doyle 

Deborah J. Doyle, RPR, CSR 2179 

DATE: 12-19-19 
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CERTIFICATE OF REPORTER.

STATE OF MICHIGAN   )

    ) SS

COUNTY OF MACOMB  )

I, Deborah J. Doyle, a Certified 

Shorthand Reporter for the State of Michigan, do 

hereby certify that this transcript, is a 

complete, true and correct transcript, to the 

best of my ability, of the proceedings and 

testimony taken in this case and that this is a 

full, true, complete and correct transcription of 

said proceedings.

I further certify that this transcript 

was prepared by me, or under my supervision, from 

a videotape copy supplied to me by the Circuit 

Court of Macomb County Court, the original of 

which was duly recorded by means of videographic 

technology, monitored and logged by the Court on 

the date(s) and time(s) set forth herein.

_______/ s/  Deborah J.  

Doyle___________________

Deborah J. Doyle, RPR, CSR 2179

DATE: 12-19-19
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