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OPINION AND ORDER RE PLAINTIFF/COUNTER-DEFENDANT HOFFMAN & KESSLER’S 
MOTION FOR SUMMARY DISPOSITION 

 
At a session of said Court held on the 
6th day of April 2023 in the County of 

Oakland, State of Michigan 
 

PRESENT: HON. VICTORIA A. VALENTINE 
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This matter is before the Court on Plaintiff/Counter-Defendant HOFFMAN & Kessler, LLP’s 

(“HK”) motion for summary disposition under MCR 2.116 (C)(10) of the Counterclaim filed by 

Defendant/Counter-Plaintiff, C.T. CHARLTON & ASSOCIATES (“CTCA”). The Court, having 

reviewed the parties’ submission and pleadings, having heard oral argument on March 1, 2023, 

and being otherwise advised in the premises, hereby GRANTS HK’s motion for the reasons set 

forth below.  

     FACTS                
 
Background 

 
 HK filed a complaint against CTCA for CTCA’s failure to pay invoices for legal services HK 

provided for an arbitration.  CTCA filed a counterclaim against HK alleging breach of contract and 

legal malpractice. HK now files this motion under MCR 2.116(C)(10), seeking dismissal of CTCA’s 

counterclaim. 

HK represented CTCA, which was the claimant in the underlying arbitration1 against 

Joyson Safety Systems (“JSS”) fka Key Safety Systems (KSS),2 which alleged counts of breach of 

contract and fraudulent misrepresentation against JSS. These claims related to CTCA assisting JSS 

in acquiring the assets of Takata Corporation3 and to CTCA’s entitlement to a “success fee” 

pursuant to the parties’ September 2016 Agreement.4 A pivotal issue in the underlying 

 
1 The Arbitration also included Christopher T. Charlton, Sr, CTCA’s sole shareholder and President.  (See CTCA’s MSD 
Ex G: Arbitration Opinion and Order). 
2 For the sake of clarity, the Arbitrator referred to JSS rather than KSS and here the parties interchangeable refer to 
both JSS and KSS as the respondent in the underlying Arbitration.  
3 Takata is a Japanese-owned manufacturer and supplier of automotive parts. 
4 Section 3 of the Agreement provides: 

If the Takata transaction is successful, [JSS] and CTCA [Charlton] will discuss a success fee 
not to exceed 1% of the purchase price, which success fee [JSS] and CTCA [Charlton] would 
mutually determine and which would reflect CTCA’s overall contribution to the results 
obtained (the “Success Fee”).  (See CTCA’s MSD Ex D). 
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arbitration was whether, as required under the Agreement, JSS and CTCA engaged in a 

“discussion” regarding the “success fee.” The Arbitrator ultimately found that the parties did 

engage in such discussions:5  “[T]he unrefuted evidence shows that JSS engaged in discussions 

and correspondence regarding a Success Fee before it determined that it would not award a 

Success Fee.”6  The Arbitrator granted JSS’s motion for summary disposition on CTCA’s breach of 

contract claims7 and subsequently found no liability on CTCA’s fraudulent misrepresentation 

count.8 

HK subsequently filed this lawsuit against CTCA seeking money CTCA owed for HK’s legal 

representation of CTCA at the arbitration. CTCA in turn filed a counterclaim alleging breach of 

contract and legal malpractice relating to the arbitration.  CTCA argues that HK failed to present 

to the arbitrator critical witness testimony from Joseph Perkins, former CFO of JSS, who would 

have demonstrated that there never was nor would there ever be a pivotal discussion with CTCA 

as required by Agreement. 

HK now files the motion for summary disposition, seeking to dismiss CTCA’s counterclaim. 

After reviewing the briefs and court file the Court GRANTS HK’s MSD under MCR 2.116(C)(10). 

Pertinent Facts leading up to the underlying Arbitration 

• CTCA and non-party Joyson Safety Systems (JSS) fka Key Safety Systems (KSS) entered into 
two agreements:9 

o One agreement related CTCA assisting JSS with a warranty claim raised by Fiat 
Chrysler America (FCA); and 

 
5 CTCA’s MSD Ex G p 8; Arbitrator’s Opinion and Order. 
6 Id. 
7 Id. 
8 CTCA’s MSD Ex H: Arbitrator’s Final Award. 
9 It is undisputed that HK did not draft or negotiate these agreements. 
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o The second Agreement dated September 15, 2016, was the Agreement at issue in 
the Arbitration, and related to CTCA assisting JSS in acquiring Takata’s assets.  This 
Agreement provides in pertinent part: 10 

 
 Significantly this provision provides that “If the Takata transaction is 

successful, KSS and CTCA will discuss a success fee. . .” 
o The Agreement also provides that all claims relating to the agreement are to be 

settled by arbitration.11 
o In February 2017, JSS was selected as the lead bidder for Takata’s assets.12 
o On February 13, 2017, CTCA emailed Jason Luo regarding the acquisition fee to 

which Luo replied that they “will continue evaluating the options.”13   
o In April of 2017, JSS gave notice of its termination of its contract with CTCA, 

effective May 11, 2017.14  
o On June 28, 2017, CTCA gave notice to JSS regarding the “success fee” of 1% of 

the $1.6 billion purchase or $16 million.15  
o In July of 2017, various emails were exchanged between CTCA and general counsel 

Matthew Cohn concerning the acquisition fee to which Cohn replied that the 
“Takata deal isn’t signed” or closed.16  

o Ultimately, JSS informed CTCA that it would not be awarded a success fee.17  
o In April 2018, JSS completed its acquisition of Takata’s assets.18  

Pertinent Facts relating to the underlying Arbitration 

 
10 CTCA’s MSD Ex D, ¶3: 9/15/2016 Agreement. 
11 CTCA’s MSD Ex D, ¶13.: 9/15/16 Agreement. 
12  CTCA’s MSD Ex G: Arbitration Opinion, p 3. 
13 HK’s MSD Ex 15: emails. 
14 CTCA’s MSD Ex G:  Arbitration Opinion, p 3 & HK Ex 16: letter. 
15 CTCA’s MSD Ex G:  Arbitration Opinion, p 3 & HK’s Ex 17: 6/28/17 email. 
16 HK MSD Ex 18: email. 
17CTCA’s MSD Ex G: Arbitration Opinion, p 3 & CTCA’s Ex N: 8/17/2018 letter. 
18 CTCA’s MSD Ex G:  Arbitration Opinion, p 3. 
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• CTCA engaged the legal services of HK to represent it in the underlying Arbitration against 
JSS relating to CTCA’s claim of its entitlement to a success fee.19  The July 26, 2018, Letter 
of Engagement20  provides: 

       
 

• CTCA and Christopher T. Charlton then filed their claim for arbitration, alleging breach of 
contract and fraudulent misrepresentation.21 

• In March of 2022, JSS filed its Motion for Summary Disposition.22 
• On May 4, 2022, the Arbitrator granted JSS’s Partial Motion for Summary Disposition on 

the Breach of Contract claim.23  The Arbitrator found: 

 
19 The Arbitration also included Christopher T. Charlton, Sr, CTCA’s sole shareholder and President of CTCA.  (See 
CTCA’s MSD Ex G; Arbitration Opinion and Order). Mr. Charlton is not a party to this present action before the Court. 
20 CTCA’s MSD Ex P. 
21 CTCA’s MSD Ex G:  Arbitration Opinion, p 3. 
22 CTCA’s MSD Ex G:  Arbitration Opinion, p 4. 
23 CTCA’s MSD Ex G: Arbitration Opinion, pp 7-8. 
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    * * * 
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• Subsequently, the Arbitrator denied JSS’s motion on the fraudulent misrepresentation 
claim, finding that the arbitration hearing shall be limited to whether CTCA and Charlton 
can establish the elements of fraudulent misrepresentation.24 

• After the arbitration hearing held on May 11, 2022, and May 16, 2022, and after 
considering Charlton’s motion for reconsideration, the Arbitrator issued its Final Award 
on July 19, 2022, which:25 
 

 denied the claim for fraudulent misrepresentation, finding in part, that 
Charlton’s credibility was suspect and 

 denied Charlton’s motion for reconsideration regarding, inter alia, the 
dismissal of the breach of contract claim. 

 The Arbitrator found: 

 
 

 
24 It also held in abeyance the questions of damage limitations, indemnify and attorney fees. (CTCA’s MSD Ex G:  
Arbitration Opinion, pp 8-13).  After this Opinion, CTCA moved to add an additional claim of negligent 
misrepresentation, which the Arbitrator denied in a May 18, 2022, Opinion and Order.  CTCA and Charlton later 
moved for reconsideration of the denial of the motion to add a new claim and the dismissal of the breach of contract 
claim.  (See CTCA’s MSD Ex H: Arbitrator’s Final Opinion and Order, p 1). 
25 CTCA’s MSD Ex H: Arbitrator’s Final Opinion and Order. 
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The Court file does not reflect that CTCA filed a motion to vacate the Arbitration Award.  

Rather, it filed its counterclaim after HK filed the instant lawsuit against it for its failure to pay 

invoices for legal services provided.  

Pertinent Facts relating to this case before the Court  

CTCA argues that “the Arbitrator’s decision was made without reference to information 

known to CFO Joe Perkins, who appeared as a witness at the Arbitration.” 26  Such information 

relates to Mr. Perkins being instructed by KSS27 management not to discuss with or meet Mr. 

Charlton concerning any consulting fee.28 Mr. Perkins avers that before being questioned at the 

arbitration, he “told Mr. Philip Kessler [CTCA’s counsel]” that he “had been instructed by the KSS 

management not to discuss any consulting fee with Mr. Charlton or to meet with him to discuss 

fees.”29 Yet, when questioned by Mr. Kessler at the arbitration, Mr. Kessler did not ask “any 

questions to establish what [he] was told by KSS management in relation to discussing fees owed 

to Mr. Charlton.”30  And Mr. Perkins avers he was “unaware of KSS ever discussing with Mr. 

 
26 Plaintiff’s Brief, p. 8. 
27 KSS and JSS are used interchangeably throughout the exhibits. 
28 CTCA’s MSD Ex A¶6:  Perkins Affidavit. 
29 CTCA’s MSD Ex A¶10:  Perkins Affidavit. 
30 CTCA’s MSD Ex A¶11:  Perkins Affidavit. 
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Charlton a consulting fee related to KSS’ successful acquisition of Takata because its management 

refused to do so.”31 

 CTCA also relies on the affidavit of Charles Charlton,32 its founder and chairman, who 

avers that he was aware of the information possessed by Mr. Perkins; he discussed with Mr. 

Kessler the value of this information and approved the strategy of presenting Mr. Perkins’ 

testimony at the arbitration hearing; he was rebuffed by Mr. Kessler when he reminded Mr. 

Kessler to ask Mr. Perkins about whether JSS engaged in discussions regarding the success fee; 

and that he spoke with the arbitrator who informed him that there was no evidence in the record 

that JSS had refused to discuss the success fee.33 

HK now files this MSD seeking to dismiss the counterclaim and arguing that: 
 

o CTCA’s  breach of contract claim fails because the engagement agreement 
between CTCA & HK was not a “special agreement” to perform a specific act and 
is thus indistinguishable from the legal malpractice claim and 

o CTCA’s legal malpractice claim should be dismissed. 

ANALYSIS 

Summary disposition under MCR 2.116(C)(10) may be granted where “[e]xcept as to 

the amount of damages, there is no genuine issue as to any material fact, and the moving 

party is entitled to judgment or partial judgment as a matter of law.” This motion tests the 

factual sufficiency of the complaint and “must specifically identify the issues as to which the 

moving party believes there is no genuine issue as to any material fact.” MCR 2.116(G)(4). 

The moving party bears the initial burden of supporting its position. Smith v Globe Life Ins 

 
31 CTCA’s MSD Ex A¶7:  Perkins Affidavit. 
32 CTCA’s MSD Ex B:  Charlton’s Affidavit. 
33 CTCA’s MSD Ex B ¶¶ 11-15 & 17:  Charlton’s Affidavit. 
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Co, 460 Mich 446, 455 (1999). “Affidavits, depositions, admissions, or other documentary 

evidence in support of the grounds asserted in the motion are required . . . when judgment 

is sought based on [MCR 2.116(C)(10)].” MCR 2.116(G)(3)(b).  

“The burden then shifts to the opposing party to establish that a genuine issue of 

disputed fact exists. Where the burden of proof at trial on a dispositive issue rest on a 

nonmoving party, the nonmoving party may not rely on mere allegations or denials in the 

pleadings, but must go beyond the pleadings to set forth specific facts showing that a 

genuine issue of material fact exists. If the opposing party fails to present documentary 

evidence establishing the existence of a material factual dispute, the motion is properly 

granted.” Smith, 460 Mich at 455 (citations omitted; emphasis added). 

If the motion for summary disposition is properly made and supported, an adverse 

party must, by affidavit or otherwise, “set forth specific facts showing there is a genuine 

issue for trial.” MCR 2.116(G)(4).  If the adverse party fails to respond, and if appropriate, 

the court shall grant the summary disposition motion. MCR 2.116(G)(4). 

As a general rule, summary disposition is premature if granted before discovery on a 

disputed issue is complete. However, summary disposition may be proper before discovery is 

complete where further discovery does not stand a fair chance of uncovering factual support for 

the position of the party opposing the motion.” Village of Dimondale v Grable, 240 Mich App 553, 

566 (2000) (internal citations and quotations omitted).    

              Breach of Contract Claim 

An attorney may be held liable under a contract theory, but only when it is shown that 

the attorney breached a “special agreement” rather than a general agreement to provide the 
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requisite skill or legal services. Brownell v Garber, 199 Mich App 519, 524-526 (1993).  A “special 

agreement” is a “contract to perform a specific act,” rather than a general agreement “to exercise 

appropriate legal skill in providing representation in a lawsuit.” Barnard v Dilley, 134 Mich App 

375, 378 (1984). See also Brownell, 199 Mich App at 524-526; Aldred v O'Hara–Bruce, 184 Mich 

App 488, 490–491 (1990).  As stated in Brownell v Garber, 199 Mich App 519, 524-526 (1993) 

quoting Babbitt v Bumpus, 73 Mich 331, 337-338 (1889): 

A lawyer is not an insurer of the result in a case in which he is employed, 
unless he makes a special contract to that effect, and for that purpose. 
Neither is there any implied contract, when he is employed in a case, or any 
matter of legal business, that he will bring to bear learning, skill, or ability 
beyond that of the average of his profession. Nor can more than ordinary 
care and diligence be required of him, without a special contract is made 
requiring it. (emphasis added). 

. 
CTCA admits that the Engagement Agreement “does not guarantee a particular 

outcome”34 but argues that HK did commit to undertake specific acts in its representation of 

Charlton.  Charlton’s counterclaim for breach of contract alleges: 

 

 
34 See CTCA’s Brief, p 11. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984134188&pubNum=0000595&originatingDoc=I357f5a81faa611e2a555d241dae65084&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=8f647ca188614fc7b4882dcd02c58ec4&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984134188&pubNum=0000595&originatingDoc=I357f5a81faa611e2a555d241dae65084&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=8f647ca188614fc7b4882dcd02c58ec4&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990103851&pubNum=0000595&originatingDoc=I357f5a81faa611e2a555d241dae65084&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=8f647ca188614fc7b4882dcd02c58ec4&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990103851&pubNum=0000595&originatingDoc=I357f5a81faa611e2a555d241dae65084&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=8f647ca188614fc7b4882dcd02c58ec4&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1889032253&pubNum=0000542&originatingDoc=I257d0f9086ac11e8a5b89e7029628dd3&refType=RP&fi=co_pp_sp_542_337&originationContext=document&transitionType=DocumentItem&ppcid=82a889fe3a134483bd78c60efa30ffa2&contextData=(sc.Keycite)#co_pp_sp_542_337
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The Engagement Agreement35 provides in part: 
   

 
 *  *  *     

 
 *   *  *     

 
35 CTCA’s MSD Ex P. 
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The Court is not bound by plaintiff's choice of labels for his/her action. Johnston v. 

Livonia, 177 Mich App 200, 208 (1989). The Court agrees with HK and finds that CTCA’s claim for 

breach of contract did not allege the existence of a “contract to perform a specific 

act.” Barnard, 134 Mich App at 378.   Rather, it alleges that HK breached its agreement to  

“perform certain authorized legal services in a professional and competent manner;”36 that  HK 

“failed to perform the legal services it agreed to perform yet still charged CTCA for those 

services,”37 that HK assessed CTCA costs for items for which it agreed it would not charge CTCA 

and to which CTCA  did not agree to pay;38 that  HK performed unauthorized work and charged 

for that work;39 and that HK 40“failed to adequately or properly perform the legal services it 

agreed to perform for CTCA.” CTCA seeks damages for “services and costs that were not 

performed at the level agreed to, were not performed at all or were unauthorized, and failed 

to adequately or properly perform the legal services it agreed to perform for CTCA” and for 

damages in the loss of its arbitration claim.”41 When read as a whole CTCA’s counterclaim 

alleges that the type of interest allegedly harmed was CTCA’s interest in receiving effective 

 
36 See CTCA’S counterclaim ¶4. 
37 See CTCA’S counterclaim ¶5. 
38 See CTCA’S counterclaim ¶6. 
39 See CTCA’S counterclaim ¶7. 
40 See CTCA’S counterclaim ¶8. 
41 See CTCA’S counterclaim ¶¶9-10. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989078258&pubNum=0000595&originatingDoc=I00c6fd19750611e18b1ac573b20fcfb7&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=0e9d2015dc914482ad4e2fb92b207c45&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989078258&pubNum=0000595&originatingDoc=I00c6fd19750611e18b1ac573b20fcfb7&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=0e9d2015dc914482ad4e2fb92b207c45&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984134188&pubNum=543&originatingDoc=I357f5a81faa611e2a555d241dae65084&refType=RP&fi=co_pp_sp_543_378&originationContext=document&transitionType=DocumentItem&ppcid=8f647ca188614fc7b4882dcd02c58ec4&contextData=(sc.Keycite)#co_pp_sp_543_378
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representation at the arbitration,  which is tantamount to a claim for legal malpractice.  (See 

Aldred v O’Hara-Bruce, 184 Mich App 488, 49-491 (1990) “The complaint indicates that 

defendant was retained not to perform a specific act but to exercise appropriate legal skill in 

providing legal representation throughout the various stages of the criminal proceedings.... 

Plaintiffs' complaint as a whole evidences that damages flowed not from defendant's failure to 

represent their son, but from her failure to do so adequately. We find that this claim is grounded 

in malpractice only.”).  

Here the Court finds that the grounds for breach of contract are indistinguishable from 

the duty to render legal service according to the applicable standard of care and is duplicative of 

the legal malpractice claim.  Further, the Court also agrees with HK that any claim relating to 

billing issues would be a defense to HK’s underlying complaint for legal services.  As a result, the 

Court grants HK’s motion for summary disposition as to Count I. 

     Legal Malpractice Claim 

An attorney owes a duty to his or her client to use and exercise reasonable skill, 

care, discretion, and judgment in the matter for which the attorney is retained. Simko v 

Blake, 448 Mich 648, 655-656 (1995).  To succeed on his legal malpractice claim, Plaintiff must 

establish: (1) the existence of an attorney-client relationship; (2) negligence in the legal 

representation of the client; (3) an injury that was proximately caused by the negligence; and 

(4) the fact and extent of the injury alleged. Simko v Blake, 448 Mich at 655.  A client may only 

recover in a legal malpractice case if they actually suffered an injury. Bourke v Warren, 118 Mich 

App 694, 697 (1982).   
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A common defense to a legal malpractice claim is the assertion of the attorney judgment 

rule.  As set forth in Simko v Blake, 448 Mich 648, 658 (1995): 

[M]ere errors in judgment by a lawyer are generally not grounds for a 
malpractice action where the attorney acts in good faith and exercises 
reasonable care, skill, and diligence.” Baker v Beal, 225 NW2d 106, 112 
(Iowa, 1975). Where an attorney acts in good faith and in honest belief that 
his acts and omissions are well founded in law and are in the best interest 
of his client, he is not answerable for mere errors in judgment. Rorrer v 
Cooke, 313 NC 338, 340–342; 329 SE2d 355 (1985).  

Simko v Blake, 448 Mich 648, 658 (1995). 

However, the attorney judgment rule does not apply to shield attorneys from liability for 

“very gross” errors in judgment. Basic Food Indus, Inc v Grant, 107 Mich App 685, 694 (1981). 

 The attorney judgment rule has been applied as to which witnesses to call at 

trial, Simko, 448 Mich at 659 and to whether to cross-examine a particular witness, Woodruff v 

Tomlin, 616 F2d 924 (6th Cir 1980) (cited favorably by Simko, 448 Mich at 660).  In Simko the 

Court cited Woodruff and held “it is a tactical decision whether to call particular witnesses, as 

long as the attorney acts with full knowledge of the law and in good faith. Woodruff, supra at 

933.” The Simko Court found:  

Here, plaintiffs are alleging that defendant was negligent in not calling Dr. 
Karbal and Mrs. Simko. This, however, is a tactical decision that this Court 
may not question. Perhaps defendant made an error of judgment in deciding 
not to call particular witnesses, and perhaps another attorney would have 
made a different decision; however, tactical decisions do not constitute 
grounds for a legal malpractice action. Woodruff, supra. Plaintiffs' claim that 
certain witnesses should have been called is nothing but an assertion that 
another lawyer might have conducted the trial differently, a matter of 
professional opinion that does not allege violation of the duty to perform as 
a reasonably competent criminal defense lawyer.   

Simko, 448 Mich at 660-661. 

https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=448%20Mich%20648
https://www.icle.org/modules/mlo/cases/display.aspx?style=book&cite=107%20Mich%20App%20685
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CTCA argues that HK committed legal malpractice by failing to elicit testimony from 

witness, Joseph Perkins, who testified at the Arbitration hearing.  CTCA alleges that Mr. Perkins’s 

testimony would have independently shown JSS’s failure to comply with the Agreement’s 

“discussion” obligation. CTCA attaches Mr. Perkin’s affidavit,42 which avers:       

   

 
42 CTCA’s MSD Ex A:  Joseph Perking’s Affidavit. 
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CTCA also relies on  the affidavit of Charles Charlton,43 its founder and chairman, who 

avers that he was aware of the information possessed by Mr. Perkins; he discussed with Mr. 

Kessler the value of this information and approved the strategy of presenting Mr. Perkins’ 

testimony at the arbitration hearing; he was rebuffed by Mr. Kessler when he reminded Mr. 

Kessler to ask Mr. Perkins about whether JSS engaged in discussions regarding the success fee; 

and that he spoke with the arbitrator who informed him that there was no evidence in the record 

that JSS had refused to discuss the success fee.44               

HK, however, argues that the Arbitrator found: 
 

After the Takata transaction closed, JSS engaged in various communications 
with Charlton regarding the Success Fee, and these included meetings 
between Charlton  and  JSS's representatives. ... And the unrefuted evidence 
shows that JSS engaged in discussions and correspondence regarding a 
Success Fee before it determined that it would not award a Success Fee.45 
 

  HK further argues that Mr. Perkins’ testimony at the arbitration hearing established Mr. 

Perkins did not attend one of these meetings and did not recall being told about the meeting.46 

Therefore, HK argues that Mr. Perkins’ affidavit only establishes that he was told not to discuss 

the success fee with Charlton and that only he was “unaware” of JSS ever discussing the success 

 
43 CTCA’s MSD Ex B:  Charlton’s Affidavit. 
44 CTCA’s MSD Ex B ¶¶ 11-15 & 17:  Charlton’s Affidavit. 
45 CTCA’s Ex G: Arbitration Opinion, p 7. 
46 HK’s MSD Ex 38, p 88:   Deposition of Joseph Perkins.  
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fee with Charlton.  HK argues that Mr. Perkins is unable to provide admissible non-speculative 

evidence that JSS did not “discuss” the fee with Charlton at these meetings. 

The Court agrees that the decision as to whether to elicit this testimony from Mr. Perkins 

is tantamount to a tactical decision that is protected by the attorney-judgment rule. And Carlton 

has failed to support its argument that was a gross error in judgment. Further, this unelicited 

testimony does not affect the findings by the Arbitrator, which specifically found: 

After the Takata transaction closed, JSS engaged in various 
communications with Charlton regarding the Success Fee, and these 
included meetings between Charlton and  JSS's representatives. ... And 
the unrefuted evidence shows that JSS engaged in discussions and 
correspondence regarding a Success Fee before it determined that it would 
not award a Success Fee.47 

                            
In other words, the fact that Mr. Perkins was told not to discuss a success fee with 

Charlton does not establish that JSS never discussed a success fee with Charlton.   It also does 

not refute the evidence upon which the Arbitrator relied in determining that JSS engaged in 

discussion and correspondence regarding a Success Fee: a finding that was made by the 

Arbitrator despite Mr.  Charlton’s testimony48 that JSS “never honored the agreement to sit and 

talk to me.”49 

Based on the above, summary disposition is proper before discovery is complete because 

as HK argues, discovery cannot change the language of the agreement, cannot change the 

Arbitrator’s finding that Charlton lacked credibility, and because the Arbitrator already 

determined that JSS and Charlton discussed the success fee.  Further, this legal malpractice action 

 
47 CTCA’s Ex G: Arbitration Opinion, p 7. 
48 The Arbitrator found that Mr. Charlton’s credibility was at times suspect.  (See CTCA’s Ex H: Arbitration Final 
Opinion and Order, pp 10-12). 
49 HK’s Ex. 1, pp 241-241: Transcript. 
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relates to the underlying litigation where the record was well developed and contains the 

arbitrator’s detailed opinions and rulings. 

 
CONCLUSION 

 IT IS HEREBY ORDERED for the reasons set forth above that HK’s Motion is GRANTED. 
 
This is not a final order and does not close out the case. 

IT IS SO ORDERED. 

      

 
 
 
 


