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Goff v. Niver, Not Reported in N.W. Rptr. (2019)

2019 WL 2517861
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK COURT RULES
BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

Raschelle GOFF, Plaintiff-Appellant,
V.
Karen L. NIVER, M.D., and Northpointe
OB/GYN, P.C., Defendants-Appellees.

No. 343315
r

June 18, 2019

St. Clair Circuit Court, LC No. 16-001788-NH
Before: Gadola, P.J., and Boonstra and Swartzle, JJ.

Opinion
Per Curiam.

*1 Plaintiff, Raschelle Goff, appeals as of right the order
of the trial court dismissing her claim against defendants,
Karen L. Niver, M.D. (Niver) and Northpointe OB/GYN,
P.C. (Northpointe). We affirm.

I. FACTS

This case involves a claim of medical malpractice arising
out of medical care and treatment provided to plaintiff by
Niver and her professional corporation, Northpointe,
following the delivery of plaintiff’s baby on luly 10,
2014. Plaintiff alleges that during the birth of her baby,
who at birth weighed 11 pounds, 4 ounces, she suffered
three injuries: a second-degree tear in the perineum, a
rectovaginal fistula, being a tear from the vagina into the
rectum, and a fourth-degree tear of the anterior wall of the
external anal sphincter. At the time Niver delivered
plaintiff’s baby, Niver identified the second-degree tear in
the perineum and surgically repaired the tear immediately
after the delivery of the baby. Niver testified that she did
examine plaintiff for additional injuries, but did not

AEST WA
0y » all)

identify any other injury. Plaintiff was discharged from
the hospital on July 12, 2014,

On July 17, 2014, plaintiff called Niver, complaining of
fever, nausea, vaginal bleeding, diarrhea, and the inability
to control her bowels. Niver prescribed antibiotics for
plaintiff, but did not examine plaintiff or talk to her
personally. On July 19, 2014, plaintiff went to the
emergency room at Port Huron Hospital with continuing
symptoms. Concerned about the possibility of a
fourth-degree tear, doctors at Port Huron Hospital sent
plaintiff to the University of Michigan emergency
department. There, she was diagnosed with a possible
compromised anal sphincter, but was told to follow up
with Niver. She saw Niver on July 21, 2014, at which
time Niver diagnosed a tear in the external anal sphincter,
but did not diagnose a rectovaginal fistula,

On July 31, 2014, plaintiff was seen at University of
Michigan Medical Center, where she was diagnosed with
a ““chronic third-degree laceration,” being a “separation of
her external anal sphincter.” Dr. Dee Ellen Fenner
performed surgery to repair the external anal sphincter,
and during that surgery confirmed the presence of a
suspected rectovaginal fistula. The rectovaginal tear was
repaired surgically by Dr. Fenner at University of
Michigan Medical Center on August 4, 2014. After the
surgeries, plaintiff underwent physical therapy beginning
in September 2014. Plaintiff continued to experience fecal
leakage and underwent additional surgical procedures in
December 2015 and May 2016, but continued to have
some bowel control problems and to periodically
experience fecal leakage.

Plaintiff brought this action alleging that Niver violated
the standard of care by failing to recognize and surgically
repair the external sphincter tear and the rectovaginal tear
following the delivery. Plaintiff alleged that as a result of
the delay in diagnosis and treatment, she now suffers from
fecal incontinence and pelvic floor issues. Before the trial
court, plaintiff presented Dr. Robert Dein as an expert on
the issues of standard of care and causation. Dein opined
that Niver’s care of plaintiff fell below the standard of
care, and that the delay in repairing the tear of the external
anal sphincter decreased the likelihood of a successful
repair, and thus decreased the likelihood that plaintiff
would make a total recovery. Dein testified that his
opinion was based upon his own experience and
expertise, not upon any specific scientific literature or
studies. Plaintiff did not introduce any scientific literature
or studies to support Dein’s opinion.

*2 Defendants filed a motion in limine seeking to exclude

000147
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Figurski v. Trinity Health-Michigan, Not Reported in N.W.2d (20186)

Mr. Hnat unquestionably used the content of plaintiff’s
treatment records to render an opinion that required
medical expertise. He speculated about plaintiff’s
impending physical inability to work, testified about
the type of medical complications that plaintiff would
soon experience, predicted the cause of her death, and
gave testimony concerning plaintiff’s life expectancy.
Mr. Hnat expressed his “opinion” on physiological
disease, cause of death, and plaintiff’s lifespan, Yet
there was no evidence or showing that Mr. Hnat was
qualified by training, experience, or knowledge to
render such opinions or interpret medical records that
would arguably support such a diagnosis or prognosis.
There was, in other words, no evidence that Mr. Hnat
was qualified to testify that defendant’s actions
concerning workplace harassment caused neurological
and physiological changes in plaintiff and shortened
her life. [/d. at 787788, 685 N.W.2d 391]
Thus, while the witness may have been an expert in social
work and substance abuse, “[i]n order for Mr, Hnat to
provide an admissible opinion interpreting medical
records for purposes other than those related to the
expertise of social workers, plaintiff bore the burden of
showing that Mr. Hnat was qualified by knowledge, skill,
experience, training, or education in medicine.” Id. at 788,
685 N.W.2d 391. His qualification did not go merely to
the weight of the evidence, but its admissibility in the first
instance. /d. “Where the subject of the proffered
testimony is far beyond the scope of an individual's
expertise ... that testimony is inadmissible under MRE
702. In such cases, it would be inaccurate to say that the
expert's lack of expertise or experience merely relates 1o
the weight of her testimony. An expert who lacks
‘knowledge’ in the field at issue cannot ‘assist the trier of
fact.” ** fd. 789, 685 N.W.2d 391. The Court concluded
that the witness’s “prognosis”™ testimony that was based
on his interpretation of the plaintiff’s medical records was
erroneous because the witness lacked medical training
and, therefore, did not have the ability to interpret the
records. Id. at 789-790, 685 N.W.2d 391. Gilbert's
primary focus was on the fact that the witness was not
qualified to offer an opinion. The Court’s focus was on
the witness’s professional qualifications and whether his
background permitted him to offer an interpretation of
those records.

*11 That same year, the Michigan Supreme Court decided
the Craig case, which is very much in step with the case
at bar, as it involved the same plaintiff’s attorney and one
of the same purported experts—Dr, Gabriel. The plaintiff
in Craig suffered from cerebral palsy and mental
retardation. The plaintiff argued at trial that the
defendants (the hospital and treating physicians)
negligently administered an excessive amount of Pitocin.

WESTLAW

The trial court denied the defendants’ request to have a
Davis—Frye hearing on the admissibility of the plaintiff’s
causation expert and ultimately a jury entered an award
for the plaintiff. The Court of Appeals affirmed as to
liability, but ordered remittutur. Craig, 471 Mich. at
70-71, 684 N.W.2d 296. Our Supreme Court reversed.
Craig was decided under the Davis—Frye framework and
the Supreme Court noted that, under that framework,

expert opinion based on novel scientific techniques is
admissible only if the underlying methodology is
generally accepted within the scientific community,
Thus, in determining whether the proposed expert
opinion was grounded in a ‘recognized' field of
scientific, technical, or other specialized knowledge as
was required by MRE 702, a trial court was obligated
to ensure that the expert opinion was based on accurale
and generally accepted methodologies. [Craig, 471
Mich. at 80, 684 N.W.2d 296 (internal footnotes
omitted).]

The trial court in Craig did not rely on any of the
literature submitted by the plaintiff in response to the
defendants” motion in limine to exclude his testimony.
“Instead of consulting plaintiff’s proffered scientific and
medical literature, the court erroneously assigned the
burden of proof under Davis—Frye to defendant—the
party opposing the admission of Dr. Gabriel’s
testimony—and held that defendant was not entitled to a
hearing because it failed to prove that Dr. Gabriel's theory
lacked ‘general acceptance.” * /d. at 81, 684 N.W.2d 296.
The Court noted that while the plaintiff produced
literature that Pitocin could cause brain damage, it did not
connect to Dr. Gabriel's causal theory that the excessive
contractions caused the plaintiff’s head to be repeatedly
ground against his mother's pelvis, resulting in head
trauma and cerebral palsy. /d. at 83, 684 N.W.2d 296.

Dr. Gabriel was unable to cite a single study supporting
his traumatic injury theory during a voir dire conducted
at trial. The only authorities he offered for the
proposition that excessive amounis of Pitocin may
cause cerebral palsy through the traumatic mechanism
he described at trial were studies he cited in which
Pitocin caused cerebral palsy in animals when given in
excessive amounts. These studies did not involve the
“bumping and grinding” mechanism on which Dr.
Gabriel's expert testimony relied. In fact, Dr. Gabriel
expressly distinguished the mechanism to which he
attributed plaintiff’s injuries from those at work in the
animal studies. It would appear, then, that there was
little evidence that Dr. Gabriel’s theory was
“recognized,” much less generally accepted, within
pediatric neurology. [/d. at 84, 684 N.W.2d 296.]

*12 Dr. Gabriel could not identify what part of the
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Uppleger v. McLaren Port Huron, Not Reported in N.W. Rptr. (2020)

2020 WL 6253601
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK COURT RULES
BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

Dennis UPPLEGER and Kathy Uppleger,
Plaintiffs-Appellants,
V.

MCLAREN PORT HURON, Nalini
Samuel, M.D., individually and doing
business as Blue Water Neurology Clinic,
PC, Devprakash Samuel, M.D.,: Aubrey
Jozefiak, R.N., Melissa Cook, R.N.,
Michelle Francisco, R.N., and Catherine
Fournier, R.N., Defendants-Appellees.

Nos. 348551; 348928
I

October 22, 2020

St. Clair Circuit Court, LC No. 17-000559-NH
Before: Beckering, P.J., and Fort Hood and Shapiro, 1J.

Opinion
Per Curiam,

*1 These consolidated appeals arise from the same
medical malpractice case. In Docket No. 348551,
plaintiffs, Dennis and Kathy Uppleger, appeal as of right
the trial court's order granting summary disposition o
defendants Devprakash Samuel, M.D, (*Dr. D. Samuel”),
and Blue Water Neurology Clinic, PC (*Blue Water”), In
Docket No. 348928, plaintiffs appeal as of right the trial
court’s amended order granting summary disposition Lo
defendants McLaren Port Huron (“MPH”), Aubrey
Jozefiak, R.N., Melissa Cook, R.N., Michelle Francisco,
R.N., and Catherine Fournier, R.N. (referred to
collectively as “the McLaren defendants”), and they also
challenge the trial court’s earlier denial of their motion to
compel discovery.® This Court consolidated the appeals.’
The trial court dismissed plaintiffs’ case on the ground
that they failed to create a genuine issue of material fact

VWESTLAW

as to whether any of the defendants’ alleged negligence
proximately caused plaintiffs’ injuries. After a careful
review of the record evidence in the light most favorable
to plaintiffs, we affirm the trial court’s rulings.

I. RELEVANT FACTS AND PROCEEDINGS

On Sunday, August 2, 2015, Mr. Uppleger presented to
the MPH emergency department with signs and
symptoms of a transient ischemic attack (TIA), which
may be a warning sign of a future stroke.” An emergency
department physician examined Mr. Uppleger and
ordered a CT of his brain, He also ordered the
continuation of aspirin administration, which Mr.
Uppleger had taken before his arrival. The CT scan
showed no evidence of an acute hemorrhage or mass
effect. Mr. Uppleger was kept for observation.
Defendant-nurses provided care to Mr. Uppleger at
various times during his stay at MPH. A neurology
consultation request was sent to defendant Nalini Samuel,
M.D. (“Dr. N. Samuel™) at 2:03 p.m. Dr. N. Samuel had
an informal arrangement with her brother, Dr. D. Samuel,
who was also a neurologist, whereby Dr. D. Samuel
would carry their pagers and decide whether to handle a
consultation request himself or refer it to Dr. N. Samuel,
and Dr. D. Samuel handled this consultation request
himself.

*2 While Mr. Uppleger was in the MPH emergency
department his National Institutes of Health Stroke Scale
(NIHSS) score was found to be 0 (on a scale of 0 to 42) at
10:50 am., 11:50 a.m., 1:00 p.m,, 2:00 p.m., and 3:00
p.m.* Shortly before 6:30 p.m,, Mr. Uppleger was
transferred to the MPH observation unit. His NIHSS score
was determined to be 0 at 7:02 p.m. and at 8:00 p.m.
Between 8:00 p.m. and 8:48 p.m., Dr. Ponon Kumar,
M.D., an internal medicine physician at MPH, physically
examined Mr. Uppleger in the observation unit, took a
detailed history of his condition, and wrote in the chart
that a neurological evaluation and neurological checks
would be conducted.

At 10:20 p.m., Mr. Uppleger experienced a severe
headache as well as numbness in his left leg. Nurse
Jozefiak called a *“code stroke"™ because of these
worsening symptoms. A “‘code stroke” team arrived to
evaluate Mr. Uppleger, Jozefiak paged Dr. D, Samuel to
inform him of Mr. Uppleger's worsening symptoms.
Another CT scan of Mr. Uppleger’s head was conducted.
At 11:13 p.m,, the radiologist wrote that this CT scan
showed no significant changes from the
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look up the 2018 criteria, it’s even mentioned in the
guidelines for thrombectomy.
In short, a thrombectomy in that area would be “[t]oo
risky. Sticking a catheter up the basal artery, there’s a
markedly increased risk of death. The risk mitigates the
usage of it. Plus the vessel is too small to get at.”

As noted, in opposition to defendants’ motions for
summary disposition, plaintiffs presented the testimony of
Dr. Frecker. Dr. Frecker testified that t-PA should have
been administered even though Mr. Uppleger’s NIHSS
score was lower than 5, at which time arrangements
would have to be made simultaneously to transfer him to
a hospital equipped to deal with and manage “the most
feared complications of t-PA, which is intracranial
hemorrhage,” and that Mr. Uppleger would have had a
greater than 50% chance of achieving a better outcome if
he had been treated with t-PA. Dr. Frecker’s testimony is
dependent on a 2008 medical journal article that the
parties and witnesses have referred to as “the Zivin
article,” based on the name of one of its authors."

*7 Dr. D. Samuel and Blue Water submitted to the trial
court testimony that Dr. Chaturvedi had provided
regarding the Zivin article on August 23, 2018, in a
hearing in another case. In that testimony, Dr. Chaturvedi
explained that the Zivin article, which claimed that
approximately 58% of patients who receive t-PA will
achieve a better outcome, utilized a methodology that no
other study of stroke trials published in high profile
journals has used. The Zivin article failed to explain why
approximately 100 patients, who were part of the original
study analyzed in the Zivin article, were excluded from
the calculations used in the Zivin article. Further, Dr.
Chaturvedi explained, the Zivin article used a “concept of
establishing pairs and then breaking the tie by looking at
the NIH score,” which is a concept that has “never really
been done in any other analysis over the last 25 years and
so | think that is evidence that the mainstream stroke
community doesn’t really view this as a proper way to
analyze the data.” Also, multiple respected neurologists
have written letters to the editor of the journal that
published the Zivin article, noting that the data used in the
article were wrong and that t-PA benefits only a minority
of patients.

Dr. Chaturvedi likewise testified in the instant case about
the flaws in the Zivin article:

| mean, the major weaknesses are they didn’t use the
entire data set from the original study. So the original
study had 624 patients. In their analysis they do not
include all 624 patients.

And also the methodology that they used was very

‘I“. é_ :'] L'.".'ll v

unusual, and [ have not seen this methodology used in
any publication since then. And so that sort of implies
that it has not gained acceptance within the neurology
or the stroke community.

And then, finally, most papers have—scientific papers
and peer-reviewed journals have a methods section, and
they don’t really even provide a methods section for the
reader to review.

And so [ think this paper has those major shortcomings.

Dr. Leuchter expressed similar criticisms of the Zivin
article:

Q. ... Do you believe the [Zivin article’s] indication that
the treatment with [t-PA] rapidly after ischemic stroke
onset can produce complete recovery more often than
not?

A. Is that within the 50 percent or not?
Q. Yes.
A. No. I disagree with that.

0. Do you agree or disagree, overall the probability of
[t-PA] treatment was superior was 57.3 percent?

A. Right, 1 disagree with that. In fact, I have a lot of
disagreement with this article in general.

Q. Do you agree with the article’s conclusion that,
hence, from the several ways of examining the data, the
majority of patients with acute stroke treated with
intravenous [t-PA] had a complete recovery or are
improved by [t-PA] treatment?

A. I vehemently disagree with that statement.

Dr. Leuchter explained that the Zivin article “is fraught
with a lot of methodological errors that everybody who I
know of has trouble digesting in this article.” Dr.
Leuchter noted that the Zivin article “wasn’t an initial
research paper, it was a review article reviewing the
NINDS data, and the mathematical methodology involved
I don’t quite understand and neither does anybody else.”
When asked if the Zivin article had any applicability to
Mr. Uppleger’s condition or the treatment that should
have been afforded to him, Dr. Leuchter responded: “No.
His NIH[SS] score was three, it has no applicability at
all.”

Overall, the trial court acted in a principled manner by
concluding that the Zivin article did not constitute reliable
medical literature supporting Dr. Frecker’s causation
testimony in the case before us."” The Zivin article urged
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more widespread use of t-PA in the treatment of ischemic
stroke. The article indicated that only a small fraction of
patients who could benefit from t-PA were being given
the drug, either because doctors were unaware of the
drug’s benefits or were being overly conservative because
of its proven risks. This continued underuse of t-PA with
eligible patients, according to the article, could expose
physicians to lawsuits arising from a physician’s failure to
properly inform patients of their treatment options or to
use t-PA where appropriate. Given the criticisms of the
article’s methodology, one wonders whether the
methodological choices made were geared to serve the
article’s purpose,

*8 More significant for purposes of this appeal is that,
although the Zivin article showed that the underlying
study had 58 patients with NIH stroke scale scores of 5 or
below, whether any of these patients were among the
nearly 100 patients excluded from the article’s reanalysis
of the data cannot be determined. Even if they were
included, they were excluded from the article’s key point.
The article noted that a “more clinically meaningful way
to look at the data restricts the analysis to patients with a
baseline NIH [stroke scale score] in the range of 5 to 24.”
The authors identified this group as the most likely to
benefit from or to suffer harm from treatment with t-PA.
Of those with NIH stroke scale scores between 5 and 24,
58.6% of those treated with t-PA experienced results
better than patients who were given a placebo. Although
the Zivin article asserts that t-PA treatment can result in
beneficial outcomes to the majority of eligible patients, it
does not show that a patient with an NIH stroke scale
score of less than 5 falls within that majority.
Accordingly, the Zivin article does not support Dr.
Frecker's assertion that defendants’ failure to administer
t-PA to Mr. Uppleger, whose NIH stroke score while at
MPH never rose above 3, proximately caused his injuries.

Given the absence of reliable medical literature or any
other support for his opinions, Dr. Frecker’s causation
testimony was not based on sufficient facts or data, nor
was it the product of reliable principles and methods that
were applied reliably to the facts of this case. Dr.
Frecker’s testimony was thus inadmissible under MRE
702. See Edry, 486 Mich. at 641 (holding that “the lack of
supporting literature, combined with the lack of any other
form of support for [the expert’s] opinion, renders his
opinion unreliable and inadmissible under MRE 702[

T

Contrary to plaintiffs’ argument, the trial court did not
usurp the jury’s role of assessing the credibility of
conflicting expert opinions. As noted earlier, *[t]he
reliability of the expert’s testimony is to be determined by

WESTLAW

the judge in advance of its admission—not by the jury at
the conclusion of the trial by evaluating the testimony of
competing expert witnesses.” Tabin, 244 Mich. App. at
651. The trial court properly exercised its gatekeeper role
in determining that Dr. Frecker's causation testimony was
unreliable. And there was nothing improper about the trial
court considering the testimony of the defense neurology
experts, along with the published literature that was
provided and the lack of reliable literature supporting Dr.
Frecker’s opinions, when assessing the reliability of Dr.
Frecker’s testimony. See Edrv, 486 Mich. at 640 (holding
that the opinion of the plaintiff’s expert was unreliable
when it was contradicted by both the opinion of the
defense expert and the published literature that was
admitted into evidence and when no reliable literature was
admitted into evidence that supported the opinion of the
plaintiff’s expert).

*9 Plaintiffs thereby failed to provide admissible expert
testimony on factual causation as required to support their
medical and nursing malpractice claims. Kalaj, 295 Mich,
App. at 429, The trial court thus properly granted
summary disposition to defendants because plaintiffs
failed to demonstrate a genuine issue of material fact on
the element of causation. See Dykes v. William Beaumont
Hasp., 246 Mich. App. 471, 478; 633 N.W.2d 440 (2001)
(summary disposition for the defendant was proper
because the deposition testimony of the plaintiff’s sole
expert witness failed to establish causation).

Given that plaintiffs failed to demonstrate a genuine issue
of material fact regarding factual causation, it is
unnecessary to consider legal causation. See Ray v
Swager, 501 Mich. 52, 71 n. 42; 903 N.W.2d 366 (2017)
(when factual causation cannot be established, it is
unnecessary to analyze legal causation). Anyway, for the
same reasons that plaintiffs cannot establish factual
causation, they also cannot establish legal causation. As
noted, “[lJegal or proximate cause normally involves
examining the foreseeability of consequences and whether
a defendant should be held legally responsible for them.”
Lockridge, 285 Mich. App. at 684. It was not foreseeable
that defendants’ conduct would create a risk of harm to
Mr. Uppleger because, as explained earlier, Mr. Uppleger
was not a candidate for t-PA or a thrombectomy and, in
any event, there was no reliable expert testimony that
such treatment would more likely than not have made a
difference in his outcome. Accordingly, for all of these
reasons, the trial court properly granted summary
disposition to defendants given plaintiffs’ failure to
demonstrate a genuine issue of material fact on causation,

Because the trial court’s decision should be affirmed and
there is no reason to remand the case for further

000173

INd 1€:8€:C TT0T/S/S DS Aq AIATADTY



RECEIVED by MSC 5/5/2022 2:38:31 PM



Uppleger v. McLaren Port Huron, Not Reported in N.W. Rptr. (2020)

10

1

12
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It appears that defendant Devprakash Samuel, M.D. (“Dr. D. Samuel") was, along with his sister, defendant Nalini
Samuel, M.D. (“Dr. N. Samuel"), doing business as Blue Water Neurology Clinic, PC (‘Blue Water"), although the
captions below and on appeal do not identify Dr. D. Samuel as doing business as Blue Water, while Dr. N. Samuel is
so identified in the captions. Dr, D. Samuel practiced neurological medicine with Dr. N. Samuel, who was dismissed by
stipulation early in the litigation because she was not involved in the medical treatment in this case. The later order
granting summary disposition to Dr. D. Samuel was titled as an order of dismissal of Dr. D. Samuel and Blue Water,
and the appellate briefing indicates that the attorney representing Dr. D. Samuel also purports to represent Blue Water,
even though Blue Water is apparently not a separate legal entity.

Jozefiak, Cook, Francisco, and Fournier will sometimes be referred to collectively as “defendant-nurses,” but we will
use the term “the McLaren defendants" when referring to MPH and defendant-nurses.

Uppleger v. McLaren Port Huron, unpublished order of the Court of Appeals, entered May 28, 2019 (Docket Nos.
348551 and 348928).

The trial court provided definitions of the medical terminology relevant to this case, the accuracy of which the parties do
not contest, and which we will requote here. A TIA as "a temporary blockage of blood flow to the brain that does not
result in permanent damage. Symptoms can last for up to 24 hours, but are usually gone in an hour.”

The trial court defined a stroke as “a cerebral vascular accident. It is caused by a blood clot stopping blood going
through a vessel in the brain or a bleed in the brain. High blood pressure, high cholesterol and smoking are factors that
can result in [a] stroke.”

The trial court explained:
The NIH [s]troke [s]cale is a systematic assessment tool that provides a quantitative measure of stroke-related
neurological deficits. The scale ranges from 0-42 and consists of different elements that evaluate specific abilities
including consciousness, vision, facial palsy, motor strength, sensory and speech. The scale has three major
purposes: 1) It evaluates the severity of the stroke; 2) it helps determine the appropriateness of the treatment; and 3)
it predicts patient outcome.

Defense expert Dr. William Leuchter, M.D. agreed that failing to respond to a page is a violation of the standard of
care. Also, Mrs. Uppleger testified that when she asked Dr. D. Samuel why he did not respond to the pages, he told
her he had not received any pages and suggested that she should have taken her husband to a different hospital.
Were we faced with evaluating the standard of care and whether plaintiffs created a material question of fact on
whether Dr. D. Samuel breached the standard of care for not timely showing up to evaluate Mr. Uppleger despite
repeated calls and updates from the hospital, this case would clearly go to a jury on that valid question. However, that
is not the issue before us,

Plaintiffs do not take issue with the accuracy of the NIHSS ratings assigned to Mr. Uppleger at various times
throughout his stay at MPH.

The trial court explained that t-PA “is an injectable drug that is used to treat conditions caused by arterial blood clots
including strokes. The most serious side effect of t-PA is bleeding into the brain (intracranial hemorrhage) or fatal
bleeding."

The trial court implicitly treated plaintiffs' direct liability claim against MPH as sounding in medical malpractice by
granting summary disposition to all defendants on the basis of plaintiffs' failure to demonstrate a genuine issue of
material fact on the element of causation that is part of a malpractice claim. Plaintiffs make no argument on appeal that
the trial court erred in treating the direct liability claim against MPH as sounding in medical malpractice. In any event,
we discern no error in the trial court’s implicit determination on this point.

In Elher, our Supreme Court noted that "MCL 600.2169 relates to the expert's license and qualifications and is not in
dispute in this case." Elher, 499 Mich. at 22 n. 12. Likewise, in the instant case, there is no dispute regarding the
requirements of MCL 600.2169.

Plaintiffs also alleged that a drug called heparin should have been administered, but plaintiffs have effectively
abandoned that argument on appeal and have identified no evidence that Mr. Uppleger was an appropriate candidate
for heparin or that it would have made a difference in his condition.

The 2013 guidelines were current at the time of Mr. Uppleger's treatment. The 2018 guidelines, which updated the
2013 guidelines, indicate that thrombectomy is appropriate for an occlusion of the internal carotid artery or the proximal
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Matheson v. Schmitt, Not Reported in N.W. Rptr. (2019)

foods, and is not dependent solely on plaintiff to meet her
nutrition needs, Defendant was not precluded from
seeking an adjustment in his parenting time as the child’s
nutritional needs and dependency on her mother changed,
Under these circumstances, plaintiff has not established
that the ftrial court’s reliance on the Shade legal
framework, rather than that of Vodvarka, amounted to
clear legal error. Lieberman, 319 Mich. App. at 77.
Plaintiff confines her argument to challenging the tnal
court’s determination that defendant met the threshold
under Shade to consider a modification of parenting time.
Plaintiff’ does not otherwise challenge the trial court’s
weighing of the best-interest factors or the court's
ultimate determination that a modification in parenting
time was in the child’s best interests. Accordingly, we
affirm the trial court’s modification of defendant’s
parenting time.

IV. VACCINATIONS

Plaintiff next argues that the trial court erred by
concluding that vaccinating the child was in her best
interests. We disagree.

A. RELEVANT LEGAL STANDARDS

Before addressing plaintiff’s arguments, it is first
necessary to address the legal framework that the trial
court was required to follow when ruling on the issue of
the child’s vaccinations. Although plaintiff alleges at the
outset that the issue whether to vaccinate the child should
have been left to her discretion alone, the parties’
judgment of divorce expressly provides that the parties
share joint legal custody of the child. In Shulick v.
Richards, 273 Mich. App. 320, 327; 729 N.W.2d 533
(2006), this Court, quoting MCL 722.26a(7)(b), the
statute addressing joint custody, recognized that
“[m]edical and educational decisions are clearly
‘important decisions affecting the welfare of ... children.”
Accordingly, because the parties share joint legal custody
of the child, the question whether to vaccinate the child
implicates a significant medical decision. However, the
parties could not agree on this issue so it was appropriate
to seek judicial intervention. See Lombardo v. Lombardo,
202 Mich. App. 151, 159; 507 N.W.2d 788 (1993).

*6 In Marik, this Court recognized that where parties
share joint legal custody and they cannot agree on a
significant decision impacting the child, the responsibility

WESTLAW

will shift to the trial court to resolve the issue in
accordance with the child’s best interests. Marik, 325
Mich. App. at 360. The court must first decide, as a
threshold matter, if an established custodial environment
exists. If the proposed change will alter to whom the child
looks to meet the child’s needs for guidance, discipline,
parental comfort and life’s necessities, the proponent of
the change is required to demonstrate, by clear and
convincing evidence, that the proposed change is in the
child’s best interests. /d. at 361. As discussed earlier, the
trial court did not err by holding that the child had an
established custodial environment with both plaintiff and
defendant. Thus, the trial court correctly followed this
legal framework, and it also found that the question
whether to vaccinate the child did not have any bearing on
who she would look to for guidance, parental comfort,
discipline and for the provision of the necessities of life.
Accordingly, the trial court appropriately adhered to a
preponderance-of-the-evidence standard in determining
whether the proposed vaccinations were in the child’s best
interests. Further, the court properly determined that an
evaluation of the child’s best interests required it to weigh
the factors set forth in MCL 722.23. See Mavrik, 325
Mich. App. at 362.

In determining the child’s best interests, the trial court
found that the factors set forth in MCL 722.23(b), (c), and
(/) were particularly relevant. The court also considered
the remaining factors in MCL 722.23, but found that they
were not relevant to its decision concerning whether
vaccinations were in the child’s best interests. The court
concluded it was in the child’s best interests to be
vaccinated, finding that vaccination would protect her
from a host of potential serious diseases, and the evidence
did not establish that any vacecinations would be harmful
to the child, or that vaccination was otherwise against the
child’s best interests. The court noted the lack of evidence
from an immunologist or other qualified physician to
indicate that the child was, in fact, predisposed to injury
or would likely incur an autoimmune disorder as a result
of being vaccinated.

B. APPLICATION

1. WHETHER THE CHILD’S PHYSICAL HEALTH
CONTRAINDICATES VACCINATION

Initially, we address plaintiff’s argument that vaccination
of the child was not in her best interests because
vaccinations were medically contraindicated.
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(7) As used in this section, “joint custody” means an
order of the court in which | or both of the following is
specified:

® ok k

(b) That the parents shall share decision-making

authority as to the important decisions affecting the

welfare of the child. [Emphasis added.]
In Shulick, 273 Mich. App. at 327, this Court, quoting
MCL 722.26a(7)(b), recognized that “[m]edical and
educational decisions are clearly ‘important decisions
affecting the welfare of” ... children.” The selection of a
pediatrician for the child is a significant decision that
affects her welfare as contemplated by MCL 722.26a(7).
Therefore, because the parties shared joint legal custody
of the child, the selection of a pediatrician was an
important matter impacting the child’s health and
well-being, and the parties were unable to agree on the
choice of a pediatrician, the trial court properly intervened
to determine whether the selection of a new pediatrician
was in the child's best interests. See Shulick, 273 Mich.
App. at 329; see also Bowers v. VanderMeulen-Bowers,
278 Mich. App. 287, 296; 750 N.W.2d 597 (2008).

B. APPLICATION

Because the parties could not agree on whether Dr.
Marcus should continue to treat the child, the trial court
weighed the statutory best-interest factors set forth in
MCL 722.23. The court concluded that most of the factors
were not relevant to this issue, but held that factor (c),
addressing the parties’ ability to provide the child with
medical care, weighed in favor of both parties because the
record confirmed that both plaintiff and defendant were
regular attendees at the child’s medical appointments,
they were both capable of seeking medical care for the
child, and they were “both invested in the quality of
medical care that [the child] receives.” Considering factor
(h), “[t]he home, school, and community record of the
child,” the trial court found that this factor did not weigh
in favor of either party, because neither one of them lived
near Dr. Marcus’s office. Weighing factor (/), “[a]lny
other factors considered by the court to be relevant[,]” the
trial court noted the acrimonious relationship between Dr.
Marcus and defendant, which included defendant posting
negative comments on Dr. Marcus'’s Facebook page and
Dr. Marcus filing a complaint against defendant with
Child Protective Services (CPS). Recognizing the
importance of both plaintiff and defendant sharing an
“amicable and trustworthy relationship™ with the child’s
pediatrician, the trial court expressed concern regarding

WESTLAW

the “undue friction™ that existed between defendant and
Dr. Marcus. The court ultimately concluded that the
selection of a new pediatrician would serve the child’s
best interests. The trial court’s decision resulted from a
proper exercise of its discretion and is supported by the
record.

According to Dr, Marcus, defendant attended the child’s
medical appointments, but did not inquire about anything,
including the issue of immunizing the child. Dr, Marcus
also related how defendant had posted negative comments
on Dr. Marcus's Facebook in which defendant
complained about Dr. Marcus's professionalism and
promptness, In addition, Dr. Marcus admitted reporting
defendant to CPS after plaintiff showed him a video in
which defendant allowed the child to walk barefoot in a
parking lot. Dr. Marcus acknowledged that he
subsequently examined the child and did not see any
physical harm to her from walking in the parking lot.

*11 Defendant testified that plaintiff chose Dr. Marcus as
the child's pediatrician without his input, although
defendant conceded that he did not suggest any other
pediatricians to plaintiff. Defendant described Dr, Marcus
as “very unprofessional[,]” with a “violent personality,”
and complained that he always runs an hour to two hours
late to his appointments. Moreover, defendant stated that
Dr. Marcus’s office is not between either his home or
plaintif©s home. Defendant had also reviewed negative
postings from other patients on Dr. Marcus’s Facebook

page.

Conversely, plaintiff testified that she selected Dr, Marcus
as the child's pediatrician because he had been the
pediatrician for plaintiff’s two older children, who had
been seeing Dr. Marcus since 2006. Plaintiff
acknowledged that she selected Dr. Marcus as the child’s
pediatrician without defendant’s involvement. According
to plaintiff, Dr. Marcus’s office is about 17 minutes away
from plaintiff’s home, but it is convenient for her because
her sister lives nearby and she can drop her older children
off with her sister when she attends the child’s medical
appointments without them.

Under the circumstances, the trial court’s decision to
order the parties to select a new, mutually agreeable
pediatrician was an appropriate exercise of its discretion.
The evidence showed that defendant regularly attended
the child’s medical appointments, but that defendant and
Dr. Marcus, rather than having a productive professional
relationship, had one fraught with conflict, anger, and
acrimony. Additionally, the record supports the trial
court’s conclusion that plaintiff initially selected Dr.
Marcus without defendant’s input and involvement. The
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*3 The moving TPDs contend that plaintiff’s underlying
complaint alleges active negligence on the part of the
United States, so the United States cannot assert a claim
for common law indemnity against them. “To hold that a
party to a lawsuit should be legally bound by the mere
allegations of its opponent, regardless of the facts and
circumstances surrounding a case, would constitute
nothing less than judicial indifference to notions of
faimess and fundamental principles of justice.”
Fishbach-Natkin, Inc. v. Shimizu Am. Corp., 854 F. Supp.
1294, 1302 (E.D. Mich. 1994). “Thus, in determining
whether the party secking indemnity was actively
negligent, a court must review all of the evidence
presented, including but not limited to the underlying
complaint.” /d. This determination may not be made by
simply looking to the allegations of plaintiff’s complaint.

The original underlying complaint in this case pleads
alternative theories of negligence, against an employee of
a federally funded clinic, as well as against a
non-employee of the federally funded clinic, Dr. Brown.
When the underlying complaint pleads alternative theories
of negligence, a court cannot determine whether a claim
for common law indemnity against a third party is valid
until the parties obtain a judgment on the issue of active
versus passive negligence. See St. Luke's Hosp., 458
Mich. at 450, 454.

There remains an issue of fact whether the United States
(Dr, Roychoudhury) was actively negligent in causing the
harm alleged by plaintiff. Therefore, the moving TPD’s
motion for summary judgment on this claim is denied.

I1. Common Law Contribution

In 1970, *“the Michigan Supreme Court expressly created
a common law right to contribution among nonintentional
tortfeasors, abolishing the former common law bar against
such suits.” Dolinka VanNoord & Co. v. Oppenheimer &
Co., 891 F. Supp. 1244, 1248 (W.D. Mich. 1995) (citing
Moyses v, Spartan Asphalt Paving Co., 383 Mich. 314,
334-35 (Mich. 1970))'; Fed. Sav. & Loan Ins. Corp. v.
Quinlan, 678 F. Supp. 174, 175 (E.D. Mich. 1988} (*In
Michigan, the right to contribution is both common law
based (citing Mayses) and statutorily authorized (citing
M.C.L.A. § 600.2925a)."). The cause of action for
common law contribution has never been overruled by
statute or by the Michigan Supreme Court. See id.

The moving TPDs argue that there is no longer a common
law right to contribution in Michigan and therefore the
claim asserted under this theory should be dismissed. In
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support of their position, the moving TPDs cite to
Michigan state appellate law holding that the right to
contribution is controlled entirely by statute. Isabella
County v. State, 181 Mich. App. 99, 103 (1989); Reurink
Bros. Star Silo, Inc. v. Clinton County Rd. Comm 'rs, 161
Mich. App. 67, 70 (1987). However, it is well-settled in
Michigan that a state appellate court may not overrule a
decision by the Michigan Supreme Court. Associaled
Builders & Contractors v. City of Lansing, 880 N.W.2d
765, 772 (Mich. 2016).

In addition, the United States District Court for both the
Eastern and Western Districts of Michigan have rejected
the assertion made by the moving TPDs. See Dolinka, 891
F. Supp. at 1249 (“neither of th[e] decisions [from] the
Court of Appeals provide[d] any discussion of the origins
or history of the common law right to contribution in
Michigan, nor did [they] refute [their own] other recent
decisions which appear to endorse a common law right to
contribution.”); Fed. Sav. & Loan Ins. Corp., 678 F,
Supp. at 175,

*4 The two cases relied on by the moving TPDs do not
support their argument. One case involved statutory
contribution, but not a claim of common law contribution.
The case did not even discuss common law contribution.
Fishbach-Natkin, Inc. v. Shimizu America Corp., 854
F.Supp. 1294, 1299 (E.D. Mich. 1994). Nor did the other
case discuss common law contribution. /n re Air Crash at
Detroit Metro. Airport, 791 F. Supp. 1204, 1225-26 (E.D.
Mich. 1992).

The Court concludes that Michigan does recognize a
common law right of contribution among nonintentional
tortfeasors. The moving TPDs motion for summary
judgment is denied as to this claim.

T11. Statutory Contribution
In the event the United States is found liable in plaintiff's

underlying suit, it alleges an entitlcment to statutory
contribution from the moving TPDs under M.CL. §
60)0.2925a due to their alleged medical malpractice. To
state a claim for contribution, the United States must first
demonstrate a prima facie case of medical malpractice
against the moving TPDs. The moving TPDs argue that
there is no genuine issue of material fact that they
committed medical malpractice because the United States
does not have the expert testimony required to support a
such a claim against them.
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