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COURT OF APPEALS CASES 





1 PROCTOR V SAGINAW CO COMM’RS 

PROCTOR v SAGINAW COUNTY BOARD OF COMMISSIONERS 

MAYNARD v COUNTY OF BENZIE 
MORRIS v COUNTY OF MONTMORENCY 

CARLSON v WITKOWSKI 
SMITH v COUNTY OF WASHTENAW 

Docket Nos. 349557, 349633, 349636, 350394, and 350406. Submitted 
November 10, 2021, at Detroit. Decided January 6, 2022, at 
9:00 a.m. Leave to appeal sought. 

In each consolidated case, the named plaintiff or plaintiffs failed to 
pay property taxes on their real property and forfeited their 
property to their county treasurer for the total amount of those 
unpaid delinquent taxes, interest, penalties, and fees. After the 
plaintiffs’ defaults, the county treasurer in the county in which 
their property was located initiated tax foreclosure under the 
General Property Tax Act (GPTA), MCL 211.1 et seq. The county 
treasurers foreclosed on the properties, and the individual circuit 
courts entered judgments of foreclosure; title to the properties 
vested in the respective county treasurers when the plaintiffs 
failed to redeem their individual properties. Thereafter, the 
county treasurers sold the properties at auction and, in accor-
dance with the then-existing provisions of the GPTA, retained the 
proceeds in excess of those needed to satisfy plaintiffs’ outstand-
ing taxes and associated fees or penalties. In identical complaints, 
the named plaintiff or plaintiffs fled an action against the 
involved county and the involved county’s treasurer for the 
deprivation of the excess proceeds, including claims against the 
counties and individual government offcials for inverse condem-
nation, taking in violation of the Fifth Amendment of the United 
States Constitution, unjust enrichment, excessive-fne in viola-
tion of the Eighth Amendment of the United States Constitution, 
and excessive-fne in violation of Michigan’s 1963 Constitution. 
Plaintiffs sued the county treasurers in their individual capaci-
ties related to their federal constitutional claims and asserted 
their state-law claims for unjust enrichment and excessive-fne 
under the state Constitution against the county treasurers in 
their offcial capacity. The counties alone were sued under the 
inverse-condemnation claim. The named plaintiffs also fled a 
putative class action against several additional counties and their 
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respective treasurers, seeking to obtain relief for purported 

similarly situated persons. In each case, the trial court concluded 

that the individual offcials sued in their personal capacities were 

entitled to qualifed immunity and granted summary disposition 

to defendants on plaintiffs’ claims. Plaintiffs appealed, and the 

Court of Appeals ordered the cases consolidated. 

The Court of Appeals held: 

1. As long as a governmental entity receives notice and an 

opportunity to respond, an offcial-capacity lawsuit is, in all 

respects other than name, to be treated as a suit against the 

entity. It is not a suit against the offcial personally because the 

real party in interest is the entity. Government offcials perform-

ing discretionary functions generally are shielded from liability 

for civil damages insofar as their conduct does not violate clearly 

established statutory or constitutional rights of which a reason-

able person would have known. If the law at the time was not 

clearly established at the time an action occurred, an offcial could 

not reasonably be expected to anticipate subsequent legal devel-
opments, nor could they fairly be said to “know” that the law 
forbade conduct not previously identifed as unlawful. If the law 
was clearly established, an offcial’s immunity defense should 
ordinarily fail because a reasonably competent public offcial 
should know the law governing their conduct. Thus, a govern-
mental offcial has qualifed immunity from suits under 42 USC 
1983 when the offcial’s conduct does not violate clearly estab-
lished statutory or constitutional rights of which a reasonable 
person would have known. First, a court must decide whether the 
facts that a plaintiff has alleged or shown make out a violation of 
a constitutional right. Second, if the plaintiff has satisfed this 
frst step, the court must decide whether the right at issue was 
clearly established at the time of the defendant’s alleged miscon-
duct. The focus of the inquiry is on whether the offcial had fair 
notice that their conduct was unlawful, and, for that reason, the 
reasonableness of the act must be judged against the backdrop of 
the law at the time of the conduct. The allegations and facts must 
show that it would have been clear to a reasonable offcial in the 
defendant’s position that their conduct was unlawful under the 
situation they confronted. Relevant here, given the existing 
precedent applicable when defendant offcials foreclosed on and 
sold the named plaintiffs’ properties and retained the surplus 
proceeds from those sales, any existing constitutional takings 
question was not beyond debate. For that reason, the trial courts 
respectively did not err by holding that the individual govern-
mental offcials named in plaintiffs’ respective actions were 
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entitled to qualifed governmental immunity regarding plaintiffs’ 

claims under the Fifth and Eighth Amendments of the United 

States Constitution. 

2. Before plaintiffs’ appeals were decided, the Michigan Su-

preme Court decided Rafaeli, LLC v Oakland Co, 505 Mich 429 

(2020). Therein, the Court noted that Michigan’s common law 

recognizes a former property owner’s property right to collect the 

surplus proceeds that are realized from the tax-foreclosure sale of 

property—including through unjust-enrichment and inverse-

condemnation claims—and that property right is protected under 

Michigan’s Takings Clause. Accordingly, when the government 

takes property to satisfy an unpaid tax debt, Michigan’s Takings 

Clause requires the foreclosing governmental unit to return any 
proceeds from the tax-foreclosure sale in excess of the delinquent 
taxes, interest, penalties, and fees reasonably related to the 
foreclosure sale and sale of the property as just compensation. To 
the extent the GPTA permitted the government to retain the 
surplus proceeds, the Rafaeli Court declared the GPTA unconsti-
tutional as applied to former property owners whose properties 
were sold at a tax-foreclosure sale for more than the amount owed 
in unpaid taxes, interest, penalties, and fees related to the 
forfeiture, foreclosure, and sale of their properties. 

3. Generally, judicial decisions are given full retroactive ef-
fect, i.e., they are applied to all pending cases in which the same 
challenge has been raised and preserved. Prospective application 
of a judicial decision is a departure from the general rule and is 
only appropriate in exigent circumstances. The threshold ques-
tion in determining the application of a new decision is whether 
the decision in fact clearly established a new principle of law. If 
that question is answered in the affrmative, then a court must 
weigh three factors in deciding whether a judicial decision war-
rants only prospective application: (1) the purpose to be served by 
the new rule, (2) the extent of reliance on the old rule, and (3) the 
effect of retroactive application on the administration of justice. 
Relevant here, Rafaeli involved an action authorized by statute 
that the Court held unconstitutional. And given prior Michigan 
and United State Supreme Court caselaw, Rafaeli did not over-
rule clear and uncontradicted caselaw or specifcally announce a 
new rule that at least had not been previously foreshadowed. 
Accordingly, Rafaeli’s holding applied retroactively to pending 
cases in which a challenge had been raised and preserved. 

4. In response to Rafaeli, the Legislature amended the GPTA 
with 2020 PA 256, establishing a mechanism for persons to obtain 
surplus proceeds after a tax-foreclosure sale; in particular, MCL 
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211.78t(1)(b)(i) provides the exclusive mechanism for claiming 

surplus proceeds for properties sold under MCL 211.78m before 

July 18, 2020, the day after the Rafaeli opinion was issued. 
Relevant here, plaintiffs’ properties in this case were sold under 
MCL 211.78m before July 18, 2020. Although MCL 
211.78t(1)(b)(i) provides that a claim may be made for foreclosure 
sales before that date only if the Michigan Supreme Court orders 
the decision to apply retroactively, the act was effective Decem-
ber 22, 2020, the Legislature did not specify that it had retroac-
tive application, and plaintiffs’ lawsuits were fled well before the 
effective date of 2020 PA 256. Further, notwithstanding the 
wording of MCL 211.78t(1)(b)(i), the Court of Appeals is empow-
ered to rule that Rafaeli applies retroactively to plaintiffs’ claims 
because they were pending on appeal at the time Rafaeli was 
issued and before 2020 PA 256 was enacted. Plaintiffs had 
already made their claims before the Rafaeli decision and before 
the statute was enacted, and it would be illogical and unjust not 
to apply the ruling retroactively to this case. Applying Rafaeli to 
the facts of this case, plaintiffs alleged viable claims of violation of 
their common-law property rights protected under Michigan’s 
Takings Clause to collect surplus proceeds that were realized 
from the tax-foreclosure sale of property, and the respective trial 
courts erred by holding otherwise. 

5. Michigan’s Takings Clause offers broader protection than 
the federal Takings Clause. Under Rafaeli, any federal claim for 
an unconstitutional taking provides no greater relief than that 
provided under the Michigan Constitution for such a takings 
claim. Relevant here, when property is taken to satisfy an unpaid 
tax debt, just compensation requires the foreclosing governmen-
tal unit to return any proceeds from the tax-foreclosure sale in 
excess of the delinquent taxes, interest, penalties, and fees 
reasonably related to the foreclosure and sale of the property, no 
more, no less. Once the sale produces a surplus, the former owner 
may make a claim for the surplus proceeds, and the claimant is 
due interest from the date of the sale. To the extent a takings 
claim arises under the Fifth Amendment, interest is therefore due 
from the time a governmental unit obtains the surplus proceeds. 
A Fifth Amendment takings claim involving civil actions for the 
deprivation of rights must be made solely through 42 USC 1983. 
Local governing bodies can be sued directly under § 1983 for 
monetary, declaratory, or injunctive relief, where the action that 
is alleged to be unconstitutional implements or executes a policy 
statement, ordinance, regulation, or decision offcially adopted or 
promulgated by the body’s offcers. Although the touchstone of a 
§ 1983 action against a governmental body is an allegation that 
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offcial policy is responsible for a deprivation of rights protected 

by the Constitution, local government, like every other § 1983 

“person,” by the very terms of the statute, may be sued for 

constitutional deprivations visited pursuant to governmental 

“custom” even though such a custom has not received formal 

approval through the body’s offcial decision-making channels. 

Relevant here, MCL 211.78 allows counties to elect to have the 

state foreclose properties forfeited to the county treasurer under 

MCL 211.78g or to elect to act as the foreclosing governmental 

unit under the GPTA for all property forfeited to the county 

treasurer. By electing to act as the foreclosing governmental unit, 

a county may be sued for constitutional deprivations; stated 

differently, a county’s decision to act as the foreclosing govern-

mental unit constitutes a policy or practice for purposes of § 1983 

analysis, and plaintiffs may bring a Fifth Amendment takings 

claim against the relevant governmental unit under 42 USC 1983 

on that basis. While defendants in this case foreclosed on plain-

tiffs’ respective properties by following the procedures set forth in 
the GPTA, the counties decided to act or had the custom of acting 
as the foreclosing governmental units, even though they were not 
required to do so by MCL 211.78. Thus, plaintiffs stated valid 
federal takings claims. Plaintiffs were not entitled to any recov-
ery beyond the surplus proceeds from the tax-foreclosure sale, 
i.e., they were not entitled to recover their loss of equity that 
resulted from the forfeiture and sale of their properties for less 
than market value; however, plaintiffs were entitled to interest 
accrued after the tax-foreclosure sale on the surplus proceeds. 

6. The Eighth Amendment of the United States Constitution 
and Article 1, § 16 of the Michigan Constitution prohibit excessive 
fnes. Claims under those clauses generally apply to forfeitures 
associated with criminal activity. Applicable here, the purpose of 
the GPTA is to encourage the timely payment of property taxes 
and to return tax-delinquent properties to their tax-generating 
status, not necessarily to punish property owners for failing to 
pay their property taxes; therefore, the GPTA is not punitive in 
nature. For that reason, the trial courts here did not err by 
dismissing plaintiffs’ excessive-fnes claims because there was no 
legal basis for applying either the federal or state Excessive Fines 
Clause to a nonpunitive taking associated with noncriminal 
activity. 

7. With regard to class actions, an individual plaintiff who 
seeks to represent a class must in fact have standing to sue each 
of the named plaintiffs. Under the federal juridical-link doctrine, 
however, traditional standing requirements in class actions may 
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be dispensed with in cases in which a uniform policy is being 

applied consistently by state-actor defendants and is the sole 

basis for liability. While the doctrine has been applied by a federal 

court to an action brought under the GPTA, Michigan procedural 

rules apply to actions brought in Michigan courts. Further, 2020 

PA 256, through MCL 211.78t, now sets forth the specifc proce-

dure under which a person may claim surplus proceeds under the 

GPTA. The named plaintiffs in this case were allowed to pursue 

their claims because their cases were pending on appeal at the 

time the Rafaeli decision was issued and because their claims 

were made before 2020 PA 256 was enacted and became effective. 

In contrast, the surplus-proceeds claims of the unnamed putative 

class members had not been raised and preserved, and the trial 

courts correctly denied plaintiffs’ requests for class certifcation. 

The unnamed individuals and their still-to-be-made claims were, 

instead, subject to the requirements of MCL 211.78t. 

Each case affrmed in part, reversed in part, and remanded for 

further proceedings. 

CONSTITUTIONAL LAW – PROPERTY – TAKINGS CLAUSE – GENERAL PROPERTY TAX 

ACT – TAX-FORECLOSURE SALES – SURPLUS PROCEEDS – RETROACTIVE 

EFFECT OF RAFAELI, LLC V OAKLAND CO. 

Under Rafaeli, LLC v Oakland Co, 505 Mich 429 (2020), when the 

government takes property to satisfy an unpaid tax debt, Michi-

gan’s Takings Clause requires the foreclosing governmental unit 

to return any proceeds from the tax-foreclosure sale in excess of 

the delinquent taxes, interest, penalties, and fees reasonably 
related to the foreclosure and sale of the property as just 
compensation; Rafaeli applies retroactively to all pending cases 
in which the same challenge was raised and preserved (Const 
1963, art 10, § 2; MCL 211.1 et seq.). 

Outside Legal Counsel PLC (by Philip L. Ellison) 
and Matthew E. Gronda for plaintiffs. 

Cummings, McClorey, Davis & Acho, PLC (by Allan 

C. Vander Laan, Douglas Curlew, and Timothy S. 

Ferand) for defendants in Docket Nos. 349557, 349633, 
349636 (except for Alcona County and Cheryl Franks), 
350394 (except for Van Buren County, Trisha Nesbitt, 
and Karen Makay), and Docket No. 350406 (except for 
Washtenaw County and Catherine McClary). 
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Dykema Gossett PLLC (by Theodore W. Seitz and 
Kyle M. Asher) for defendants Van Buren County, 
Trisha Nesbitt, Karen Makay, Washtenaw County, and 
Catherine McClary. 

Warner Norcross + Judd LLP (by Matthew T. Nelson 

and Conor B. Dugan) for defendants Alcona County 
and Cheryl Franks. 

Before: STEPHENS, P.J., and LETICA and REDFORD, JJ. 

REDFORD, J. In these consolidated appeals involving 
the General Property Tax Act (GPTA), MCL 211.1 et 

seq., the named plaintiffs1 appeal as of right from 
orders in each case granting summary disposition to 
the respective defendants under MCR 2.116(C)(7) and 
(8). For each case, we affrm in part, reverse in part, 
and remand for further proceedings. 

I. FACTUAL BACKGROUND 

The underlying operative facts in each of these cases 
are not in dispute. Each named plaintiff failed to pay 
property taxes on his or her real property and forfeited 
their properties to their respective county treasurer for 
the total amount of those unpaid delinquent taxes, 
interest, penalties, and fees. Their defaults resulted in 
the county treasurers in the county where their prop-
erties were located to initiate tax foreclosures pursu-
ant to MCL 211.78 et seq. The county treasurers 
foreclosed upon the properties and circuit court judg-
ments of foreclosure were entered. Each plaintiff failed 
to redeem his or her respective property by the statu-
tory deadline, resulting in the vesting of title to the 

1 Although parties sought class certifcation in each case, no court 
granted such motion. 
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properties in the respective county treasurers. The 
county treasurers thereafter sold the properties at 
auction. In accordance with the GPTA, each county 
retained the proceeds beyond those needed to satisfy 
outstanding taxes and associated fees or penalties.2 In 

2 Defendants, in foreclosing on the properties and retaining “surplus 
proceeds,” acted in accordance with then-existing provisions of the 
GPTA. Later, in Rafaeli, LLC v Oakland Co, 505 Mich 429, 446-448; 952 
NW2d 434 (2020), our Supreme Court explained the statutory procedure 
for distributing tax-foreclosure proceeds under the version of MCL 
211.78m that defendants adhered to in these cases: 

The foreclosing governmental unit then distributes the proceeds 
in [the account designated as the ‘delinquent tax property sales 
proceeds for the year that the taxes became delinquent’] in a 
specifc order of priority. The frst priority is to reimburse the 
delinquent tax revolving fund for the full amount of unpaid taxes, 
interest, and fees owed on the property. This is followed by the 
annual costs incurred as a result of conducting foreclosure sales 
and general overhead in conducting the foreclosure proceedings 
for the year. The statutory scheme for reimbursement is quite 
exhaustive and even includes costs for maintaining property 
foreclosed under the GPTA, defending title actions, and adminis-
tering the foreclosure and the disposition of forfeited property for 
delinquent taxes. 

* * * 

. . . But when there are excess proceeds from individual sales, 
such as the sale of plaintiffs’ properties in this case, those 
proceeds are used to subsidize the costs for all foreclosure 
proceedings and sales for the year of the tax delinquency, as well 
as any years prior or subsequent to the delinquency. Then, after 
the required statutory disbursements are made, surplus proceeds 
may be transferred to the county general fund in cases in which 
the county is the foreclosing governmental unit. Of particular 
importance here, the GPTA does not provide for any disburse-
ment of the surplus proceeds to the former property owner, nor 
does it provide former owners a right to make a claim for these 
surplus proceeds. Michigan is one of nine states with a statutory 
scheme that requires the foreclosing governmental unit to dis-
burse the surplus proceeds to someone other than the former 
owner. [Citations omitted.] 
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each case, the named plaintiff or plaintiffs sued the 
involved county and the involved county’s treasurer3 

for the deprivation of such monies but also fled a 
putative class action against several additional coun-
ties and their respective treasurers4 in an attempt to 
obtain relief for purported similarly situated persons. 
In each case, the lower court granted summary dispo-
sition to the respective defendants under MCR 
2.116(C)(7)5 and (8). Later, but before the fling of the 
briefs in these appeals, our Supreme Court decided 
Rafaeli, LLC v Oakland Co, 505 Mich 429; 952 NW2d 
434 (2020), wherein it concluded that a government 
unit’s retention of surplus proceeds after a tax-
foreclosure sale amounts to an unconstitutional tak-
ing. Later still, in response to Rafaeli, the Michigan 
Legislature amended the GPTA to provide a limited 
mechanism for persons to obtain surplus proceeds 
after a tax-foreclosure sale. These appeals involve, 

3 In some cases, former treasurers were also sued. 

4 In Docket No. 349557, Delores Proctor sued not only Tuscola County 
and its treasurer but also Bay, Midland, Gratiot, Saginaw, and Isabella 
counties and their treasurers. In Docket No. 349633, Ronald Maynard 
sued not only Newaygo County and its treasurer but also Benzie, 
Manistee, Wexford, Missaukee, Mason, Lake, Osceola, and Oceana 
counties and their treasurers. In Docket No. 349636, Stephen Morris 
and Robin Morris sued not only Roscommon County and its treasurer 
but also Montmorency, Alpena, Oscoda, Alcona, Arenac, Ogemaw, Clare, 
and Gladwin counties and their treasurers. In Docket No. 350394, Larry 
Carlson and Mary Jo Carlson sued not only Berrien County and its 
treasurer but also Cass, Van Buren, Kalamazoo, and St. Joseph counties 
and their treasurers. In Docket No. 350406, JoAnn Smith sued not only 
Monroe County and its treasurer but also Washtenaw, Hillsdale, and 
Lenawee counties and their treasurers. 

5 The grants of summary disposition under MCR 2.116(C)(7) involved 
immunity for certain claims against the individual treasurers. 
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among other issues, a consideration of whether Rafaeli 

or the amendments of the GPTA apply to plaintiffs’ 
cases.6 

II. ANALYSIS 

A. QUALIFIED IMMUNITY 

Plaintiffs contend that the lower courts erred by 
concluding that the individual offcials sued in their 
personal capacities were entitled to qualifed immu-
nity. We disagree and affrm on this issue. 

We review de novo a trial court’s decision regarding 
a motion for summary disposition. Spohn v Van Dyke 

Pub Sch, 296 Mich App 470, 479; 822 NW2d 239 (2012). 
“We review de novo the applicability of government 
immunity.” Plunkett v Dep’t of Transp, 286 Mich App 
168, 180; 779 NW2d 263 (2009). As stated in Dextrom 

v Wexford Co, 287 Mich App 406, 428-429; 789 NW2d 
211 (2010): 

MCR 2.116(C)(7) provides that a motion for summary 
disposition may be raised on the ground that a claim is 
barred because of immunity granted by law. When review-
ing a motion under MCR 2.116(C)(7), this Court must 
accept all well-pleaded factual allegations as true and 
construe them in favor of the plaintiff, unless other 
evidence contradicts them. If any affdavits, depositions, 
admissions, or other documentary evidence are submitted, 
the court must consider them to determine whether there 
is a genuine issue of material fact. If no facts are in 
dispute, and if reasonable minds could not differ regarding 
the legal effect of those facts, the question whether the 
claim is barred is an issue of law for the court. However, if 

6 The Court thanks and acknowledges appellants’ and appellees’ 
excellent initial briefs and oral arguments in this matter as well as the 
supplemental briefng following oral arguments, particularly in light of 
the ongoing federal litigation involving these same issues and attorneys. 
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a question of fact exists to the extent that factual devel-

opment could provide a basis for recovery, dismissal is 

inappropriate. [Citations omitted.] 

The identical complaints in these cases contained 
claims against the counties and individual government 
offcials for inverse condemnation, taking in violation 
of the Fifth Amendment of the United States Consti-
tution, unjust enrichment, excessive-fne in violation of 
the Eighth Amendment of the United States Constitu-
tion, and excessive-fne in violation of the state Con-
stitution. Plaintiffs sued the county treasurers in their 
individual capacities related to their federal constitu-
tional claims. Plaintiffs asserted their state-law claims 
for unjust enrichment and excessive-fne under the 
state Constitution against the county treasurers in 
their “offcial capacity.” The counties alone were sued 
under the inverse-condemnation claim.7 

As stated in Kentucky v Graham, 473 US 159, 166; 
105 S Ct 3099; 87 L Ed 2d 114 (1985): 

As long as the government entity receives notice and an 
opportunity to respond, an offcial-capacity suit is, in all 
respects other than name, to be treated as a suit against 
the entity. It is not a suit against the offcial personally, for 

the real party in interest is the entity. Thus, while an 
award of damages against an offcial in his personal 
capacity can be executed only against the offcial’s per-
sonal assets, a plaintiff seeking to recover on a damages 
judgment in an offcial-capacity suit must look to the 
government entity itself. [Citation omitted; emphasis 
added.] 

7 In Lawson v Bouck, 747 F Supp 376, 379-380 (WD Mich, 1990), the 
court considered the circumstances in which an individual would be 
deemed sued in his or her offcial capacity, and that case is instructive 
here. In this case, plaintiffs’ explicit wording in the complaints indicates 
that the unjust-enrichment and state-law excessive-fne claims were 
asserted against the individual defendants in their offcial capacities. 
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In Mays v Governor, 323 Mich App 1, 89; 916 NW2d 
227 (2018), aff’d 506 Mich 157 (2020), this Court 
similarly explained that offcial-capacity lawsuits are 
“nominal only[.]” Plaintiffs admit on appeal that in an 
offcial-capacity claim, “the claim is actually against 
the offcial’s offce and thus the government entity 
itself despite being in the name of an individual.” 

The question on which plaintiffs focus is whether 
the claims under the Fifth and Eighth Amendments 
could be maintained against the individual offcials or 
whether the lower courts could dismiss those claims on 
qualifed-immunity grounds. In relation to those 
claims, plaintiffs invoked 42 USC 1983. In Harlow v 

Fitzgerald, 457 US 800, 817-819; 102 S Ct 2727; 73 L 
Ed 2d 396 (1982), the United Sates Supreme Court 
stated: 

[W]e conclude today that bare allegations of malice should 

not suffce to subject government offcials either to the 

costs of trial or to the burdens of broad-reaching discovery. 
We therefore hold that government offcials performing 
discretionary functions, generally are shielded from liabil-
ity for civil damages insofar as their conduct does not 
violate clearly established statutory or constitutional 
rights of which a reasonable person would have known. 

Reliance on the objective reasonableness of an offcial’s 
conduct, as measured by reference to clearly established 
law, should avoid excessive disruption of government and 
permit the resolution of many insubstantial claims on 
summary judgment. On summary judgment, the judge 
appropriately may determine, not only the currently ap-
plicable law, but whether that law was clearly established 
at the time an action occurred. If the law at that time was 
not clearly established, an offcial could not reasonably be 
expected to anticipate subsequent legal developments, nor 
could he fairly be said to “know” that the law forbade 
conduct not previously identifed as unlawful. Until this 
threshold immunity question is resolved, discovery should 
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not be allowed. If the law was clearly established, the 

immunity defense ordinarily should fail, since a reason-

ably competent public offcial should know the law gov-

erning his conduct. Nevertheless, if the offcial pleading 

the defense claims extraordinary circumstances and can 

prove that he neither knew nor should have known of the 

relevant legal standard, the defense should be sustained. 

But again, the defense would turn primarily on objective 

factors. [Citations omitted.] 

In Holeton v Livonia, 328 Mich App 88, 102-103; 935 
NW2d 601 (2019), this Court recently explained: 

An offcial has qualifed immunity from suits under 42 

USC 1983 when the offcial’s conduct “does not violate 

clearly established statutory or constitutional rights of 

which a reasonable person would have known.” Kisela v 

Hughes, 584 US ___, ___; 138 S Ct 1148, 1152; 200 L Ed 2d 

449 (2018) (quotation marks and citation omitted). “The 
doctrine of qualifed immunity protects government off-
cials from liability for civil damages insofar as their 
conduct does not violate clearly established statutory or 
constitutional rights of which a reasonable person would 
have known.” Pearson v Callahan, 555 US 223, 231; 129 S 
Ct 808; 172 L Ed 2d 565 (2009) (quotation marks and 
citation omitted). Before allowing a claim to proceed, 
courts must determine that the plaintiff has established 
two elements that defeat qualifed immunity: 

First, a court must decide whether the facts that a 
plaintiff has alleged or shown make out a violation 
of a constitutional right. Second, if the plaintiff has 
satisfed this frst step, the court must decide 
whether the right at issue was “clearly established” 
at the time of defendant’s alleged misconduct. [Id. at 
232 (quotation marks and citations omitted).] 

The focus of the inquiry is on whether the offcial had 
“fair notice that her conduct was unlawful,” and, for that 
reason, the reasonableness of the act must be judged 
against the backdrop of the law at the time of the conduct. 
Kisela, 584 US at ___; 138 S Ct at 1152 (quotation marks 
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and citations omitted). The allegations and facts must 

show that it would have been clear to a reasonable offcial 

in the defendant’s position that his or her conduct was 

unlawful under the situation that he or she confronted. 

Wood [v Moss], 572 US [744,] 758; 134 S Ct 2056[; 188 L Ed 

2d 1039 (2014)]. The Supreme Court of the United States 

has also repeatedly admonished lower courts “not to defne 

clearly established law at a high level of generality.” 

Kisela, 584 US at ___; 138 S Ct at 1152 (quotation marks 

and citation omitted). Although there need not be a case 

directly on point for a right to be clearly established, 

“existing precedent must have placed the . . . constitu-

tional question beyond debate.” Id. 

“Qualifed immunity is applicable unless the off-
cial’s conduct violated a clearly established constitu-
tional right.” Pearson v Callahan, 555 US 223, 232; 129 
S Ct 808; 172 L Ed 2d 565 (2009); see also id. at 
243-244. “A clearly established right is one that is 
suffciently clear that every reasonable offcial would 
have understood that what he is doing violates that 
right.” Mullenix v Luna, 577 US 7, 11; 136 S Ct 305; 
193 L Ed 2d 255 (2015) (quotation marks and citation 
omitted). “[E]xisting precedent must have placed the 
statutory or constitutional question beyond debate.” 
Id. at 12 (quotation marks and citation omitted). “Put 
simply, qualifed immunity protects all but the plainly 
incompetent or those who knowingly violate the law.” 
Id. (quotation marks and citation omitted). 

At the time of the wrongdoing alleged in the cases at 
bar, our Supreme Court had not yet issued its decision 
in Rafaeli. Further, at the time, governmental entities 
and their offcials could reasonably rely on Nelson v 

City of New York, 352 US 103, 110-111; 77 S Ct 195; 1 
L Ed 2d 171 (1956), which explained: 

What the City of New York has done is to foreclose real 
property for charges four years delinquent and, in the 
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absence of timely action to redeem or to recover any 

surplus, retain the property or the entire proceeds of its 

sale. We hold that nothing in the Federal Constitution 

prevents this where the record shows adequate steps were 

taken to notify the owners of the charges due and the 

foreclosure proceedings. 

It is contended that this is a harsh statute. The New 

York Court of Appeals took cognizance of this claim and 

spoke of the “extreme hardships” resulting from the ap-

plication of the statute in this case. But it held, as we 

must, that relief from the hardship imposed by a state 

statute is the responsibility of the state legislature and not 

of the courts, unless some constitutional guarantee is 
infringed.[8] 

Moreover, in Harbor Watch Condo Ass’n v Emmet Co 

Treasurer, 308 Mich App 380, 386-387; 863 NW2d 745 

8 The Rafaeli Court concluded that Nelson was not dispositive regard-
ing the question facing the Michigan Supreme Court. The Court stated 
that in Nelson, there had been a statutory path for the plaintiff to obtain 
surplus proceeds, but the plaintiff had not followed it. Rafaeli, 505 Mich 
at 460. The Rafaeli Court explained: 

Read together, [United States v Lawton, 110 US 146; 3 S Ct 545; 
28 L Ed 100 (1884)] and Nelson establish that the Takings 
Clause under the United States Constitution may afford former 
property owners a remedy when a tax-sale statute provides the 
divested property owner an interest in the surplus proceeds and 
the government does not honor that statutory interest. What 
[People ex rel Seaman v Hammond, 1 Doug 276 (Mich, 1844)], 
Lawton, and Nelson do not tell us, however, is what occurs when 
the statutes governing foreclosure make no mention of, or 
expressly preclude, a divested property owner’s right to the 
surplus proceeds, but the divested property owner establishes a 
property right to the surplus proceeds through some other legal 
source, such as the common law. . . . Michigan’s statutory 
scheme under the GPTA does not recognize a former property 
owner’s statutory right to collect these surplus proceeds. There-
fore, we must determine whether plaintiffs have a vested 
property right to these surplus proceeds through some other 
legal source, such as the common law. [Rafaeli, 505 Mich at 
461-462.] 
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(2014), this Court explained a county treasurer’s obli-
gation to follow the statutory scheme of MCL 211.78m 
and use funds only for limited, permitted purposes. 
Under the existing precedent applicable at the times 
when the lower courts made their respective decisions 
in the cases at bar, it cannot be said that any consti-
tutional takings question was beyond debate. Mulle-

nix, 577 US at 12. Accordingly, the individual govern-
ment offcers against whom plaintiffs made their 
allegations were entitled to qualifed governmental 
immunity regarding plaintiffs’ claims under the Fifth 
and Eighth Amendments.9 Further, the lower courts 
did not err by ruling early in the cases that the 
government offcials were protected by qualifed gov-
ernmental immunity. “Unless the plaintiff’s allega-
tions state a claim of violation of clearly established 
law, a defendant pleading qualifed immunity is en-
titled to dismissal before the commencement of discov-
ery.” Mitchell v Forsyth, 472 US 511, 526; 105 S Ct 
2806; 86 L Ed 2d 411 (1985). Plaintiffs’ claims of error 
in this regard, therefore, fail as a matter of law. 

B. VIABILITY OF INVERSE-CONDEMNATION AND 
UNJUST-ENRICHMENT CLAIMS 

Plaintiffs contend that the lower courts erred by 
dismissing their unjust-enrichment and inverse-
condemnation claims because, under the Rafaeli 

Court’s interpretation of the Michigan Constitution, 
such claims are viable.10 We hold that, as explained in 

9 As for the Eighth Amendment claim, plaintiffs have not established 
that an Eighth Amendment violation was apparent at any time (see Part 
IV of this opinion), including at the time the treasurers acted. 

10 “Michigan recognizes the theory of inverse condemnation as a 
means of enforcing the constitutional ban on uncompensated takings of 
property.” Biff’s Grills, Inc v State Hwy Comm, 75 Mich App 154, 

https://viable.10
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Rafaeli, in their inverse-condemnation and unjust-
enrichment claims, plaintiffs alleged viable claims of 
violation of their common-law property rights pro-
tected under Michigan’s Takings Clause to collect the 
surplus proceeds that are realized from the tax-
foreclosure sale of property. We therefore reverse the 
decision of the trial courts on this issue and remand to 
them for further proceedings. 

This Court reviews de novo a trial court’s decision 
regarding a motion for summary disposition. Spohn, 
296 Mich App at 479. “A motion for summary disposi-
tion brought under MCR 2.116(C)(8) tests the legal 
suffciency of the complaint on the basis of the plead-
ings alone. The purpose of such a motion is to deter-
mine whether the plaintiff has stated a claim upon 
which relief can be granted. The motion should be 
granted if no factual development could possibly justify 
recovery.” Beaudrie v Henderson, 465 Mich 124, 129-
130; 631 NW2d 308 (2001). 

In Rafaeli, 505 Mich at 468-489, our Supreme Court 
discussed Dean v Dep’t of Natural Resources, 399 Mich 
84; 247 NW2d 876 (1976), in analyzing whether Michi-
gan law recognized a former property owner’s right to 
collect, under a common-law claim of unjust enrich-
ment, the surplus proceeds following a failure to re-
deem property after a tax foreclosure and sale of the 
property. The Rafaeli Court stated: 

In Dean, the plaintiff-property owner failed to pay her 
property taxes for both the city of Flint and Genesee 
County in the amount of $230.68 and $146.90, respec-
tively. After the plaintiff failed to appear at the foreclosure 
hearing, the court issued a judgment authorizing the sale 

156-157; 254 NW2d 824 (1997). Plaintiffs attempt to argue in these 
appeals that their inverse-condemnation claims are somehow separate 
from their state unconstitutional takings claims, but this is not the case. 
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of the plaintiff’s property at a tax sale and stating that if 

the property was sold to the state, the state’s title would 

become absolute unless the plaintiff timely redeemed the 

property. The state successfully bid on the plaintiff’s 

property, starting the one-year redemption period for the 

plaintiff. During the redemption period, the plaintiff paid 

her delinquent city-property taxes in full but mistakenly 

failed to pay her delinquent county-property taxes. After 

she failed to timely redeem her property during the 

redemption period, the State Treasurer deeded the plain-

tiff’s property to the state, which received absolute title to 

the property and then sold it to a private investor for 

$10,000. The plaintiff fled an action against the state, 

alleging, in relevant part, that the state had been unjustly 

enriched by retaining the $10,000 following the sale of her 

property. The circuit court granted summary disposition 

to the defendant, but this Court reversed, holding that the 

plaintiff could bring her suit for unjust enrichment[.] 

* * * 

Dean stands for more than just a recognition of the 

plaintiff’s right to bring a claim under unjust enrichment 

for the surplus proceeds. Inherent in Dean’s holding is 

Michigan’s protection under our common law of a property 

owner’s right to collect the surplus proceeds that result 

from a tax-foreclosure sale. A viable claim for unjust 

enrichment requires the complaining party to show that 

the other party retained a beneft from the complaining 

party. In concluding that the plaintiff in Dean stated an 

actionable claim for unjust enrichment, this Court did not 

rely on any statutory right that the plaintiff had to collect 
the surplus proceeds. As is the case here, title to the 
plaintiff’s property in Dean had already vested with the 
state. Without a statutory right, the plaintiff must have 
had a common-law right to these surplus proceeds. Oth-
erwise, her claim of unjust enrichment would not be 
actionable because it could not have been said that the 
state retained a beneft at her expense. In sum, Dean 

supports the proposition that a property owner has a 
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recognized common-law property right to the surplus 

proceeds from a tax-foreclosure sale. 

We conclude that our state’s common law recognizes a 

former property owner’s property right to collect the 

surplus proceeds that are realized from the tax-

foreclosure sale of property. . . . [Id. at 468-470 (citations 

omitted).] 

* * * 

. . . Further, the prohibitions against collecting excess 

taxes, selling more land than needed to collect such taxes, 

and taking more property than necessary to serve the 

public all underlie a property owner’s right to collect the 

surplus proceeds and were well-established legal prin-

ciples before 1963. Therefore, we hold that the ratifers 

would have commonly understood this common-law prop-

erty right to be protected under Michigan’s Takings 

Clause at the time of the ratifcation of the Michigan 

Constitution in 1963. [Id. at 472 (citation omitted).] 

* * * 

It is clear that our 1963 Constitution protects a former 

owner’s property right to collect the surplus proceeds 

following a tax-foreclosure sale under Article 10, § 2. This 

right existed at common law; was commonly understood to 
exist in the common law before the 1963 ratifcation of our 
Constitution; and continues to exist after 1963, as our 
decision in Dean demonstrates. Because this common-law 
property right is constitutionally protected by our state’s 
Takings Clause, the Legislature’s amendments of the 
GPTA could not abrogate it. While the Legislature is 
typically free to abrogate the common law, it is powerless 
to override a right protected by Michigan’s Takings 
Clause. [Id. at 473 (citations omitted).] 

In the present cases, defendants contend that the 
unjust-enrichment claims lacked viability, but Rafaeli 

plainly indicates otherwise as a common-law right that 
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preexisted our state Constitution and continued to 
exist after the Constitution’s ratifcation. Rafaeli clari-
fed that an unjust-enrichment claim for recovery of 
the surplus proceeds following a tax-foreclosure sale is 
a right protected by and enforceable under our Consti-
tution’s Takings Clause, and the Legislature could not 
abrogate that right through amendments of the GPTA. 
Id. Our Supreme Court concluded: 

Once defendants foreclosed on plaintiffs’ properties, ob-

tained title to those properties, and sold them to satisfy 

plaintiffs’ unpaid taxes, interest, penalties, and fees re-

lated to the foreclosures, any surplus resulting from those 

sales belonged to plaintiffs. That is, after the sale proceeds 

are distributed in accordance with the GPTA’s order of 
priority, any surplus that remains is the property of 
plaintiffs, and defendants were required to return that 
property to plaintiffs. Defendants’ retention of those sur-
plus proceeds under the GPTA amounts to a taking of a 
vested property right requiring just compensation. To the 
extent the GPTA permits defendants to retain these sur-
plus proceeds and transfer them into the county general 
fund, the GPTA is unconstitutional as applied to former 
property owners whose properties were sold at a tax-
foreclosure sale for more than the amount owed in unpaid 
taxes, interest, penalties, and fees related to the forfei-
ture, foreclosure, and sale of their properties. [Id. at 
474-475.] 

The concept of unjust enrichment is also important 
in analyzing defendants’ contention that plaintiffs 
sued the wrong parties and that the state constituted 
the only proper defendant for an assertion of the 
GPTA’s unconstitutionality and the return of the sur-
plus proceeds. In these cases, the counties foreclosed 
and plaintiffs forfeited their properties to the counties 
and nominally, to the counties’ treasurers who ob-
tained judgments and later sold the properties at tax 
sales, and the counties retained the surplus proceeds 
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as permitted under the GPTA. We note, too, that in 
Rafaeli, wherein the plaintiffs asserted inverse con-
demnation and an unconstitutional taking, the named 
defendants were the county and its treasurer. There-
fore, we reject defendants’ argument about the wrong 
defendants having been sued. 

Defendants also contend that any relief proposed by 
the Rafaeli decision is not available to plaintiffs be-
cause Rafaeli, decided on July 17, 2020, should be 
given prospective application only, and all the foreclo-
sure proceedings in these cases occurred before 
July 17, 2020. We disagree. 

In Paul v Wayne Co Dep’t of Pub Serv, 271 Mich App 
617, 620-621; 722 NW2d 922 (2006), this Court stated: 

Generally, judicial decisions are given full retroactive 

effect, i.e., they are applied to all pending cases in which 

the same challenge has been raised and preserved. Pro-

spective application of a judicial decision is a departure 

from the general rule and is only appropriate in exigent 

circumstances. Complete prospective application has gen-

erally been limited to decisions which overrule clear and 
uncontradicted case law. The threshold question in deter-
mining the application of a new decision is whether the 
decision in fact clearly established a new principle of law. 
If that question is answered in the affrmative, then a 
court must weigh three factors in deciding whether a 
judicial decision warrants prospective application: (1) the 
purpose to be served by the new rule, (2) the extent of 
reliance on the old rule, and (3) the effect of retroactive 
application on the administration of justice. [Quotation 
marks and citations omitted.] 

In Paul, our Supreme Court overruled prior caselaw 
in concluding that defects in the shoulder of a highway 
do not fall within the duty of repair and maintenance 
set forth in MCL 691.1402(1). Id. at 619. The Court 
stated that the newer “shoulder” decision had been 
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“foreshadowed” but that this newer decision did, in 
fact, establish a new rule of law requiring consider-
ation of the three factors. Id. at 621. It therefore 
analyzed the three factors to determine whether retro-
active application applied. Id. at 621-624. 

Highly instructive is Wayne Co v Hathcock, 471 Mich 
445; 684 NW2d 765 (2004), which bears some similari-
ties to Rafaeli. In Hathcock, our Supreme Court ruled 
that although certain condemnations of property for a 
particular purpose were authorized by statute, they 
were unconstitutional. Id. at 451. In making this 
fnding of unconstitutionality, the Court overruled one 
of its previous decisions. Id. at 483. The Hathcock 

Court stated that many government actors had relied 
on the prior decision, but added: 

Nevertheless, there is no reason to depart from the 
usual practice of applying our conclusions of law to the 
case at hand. Our decision today does not announce a new 
rule of law, but rather returns our law to that which 
existed before [the prior decision] and which has been 

mandated by our Constitution since it took effect in 1963. 
Our decision simply applies fundamental constitutional 
principles and enforces the “public use” requirement as 
that phrase was used at the time our 1963 Constitution 
was ratifed. 

Therefore, our decision to overrule [the prior decision] 
should have retroactive effect, applying to all pending 

cases in which a challenge . . . has been raised and pre-

served. [Id. at 484 (citations omitted; emphasis added).] 

Rafaeli, like Hathcock, involved an action autho-
rized by statute that the Court held unconstitutional. 
The Hathcock Court emphasized that “complete pro-
spective application has generally been limited to 
decisions which overrule clear and uncontradicted case 
law.” Id. at 485 n 98 (quotation marks, citation, and 
brackets omitted); see also Hyde v Univ of Mich Bd of 
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Regents, 426 Mich 223, 240; 393 NW2d 847 (1986). 
Given the existence of cases such as Dean, 399 Mich at 
93-95, and Lawton, 110 US at 150 (fnding that a 
taking had occurred in connection with tax-sale pro-
ceeds), we do not conclude that our Supreme Court in 
Rafaeli overruled clear and uncontradicted caselaw or 
specifcally announced a new rule that at least had not 
been previously foreshadowed. We hold that Rafaeli, 
like Hathcock, should be applied to pending cases, such 
as those of the named plaintiffs, in which a challenge 
has been raised and preserved.11 

Relevant to our review of these matters is 2020 PA 
256, which was clearly enacted in response to Rafaeli. 
MCL 211.78t(1), added by this public act, states: 

A claimant may submit a notice of intention to claim an 

interest in any applicable remaining proceeds from the 

transfer or sale of foreclosed property under section 78m, 

subject to the following: 

(a) For foreclosed property transferred or sold under 

section 78m after July 17, 2020, the notice of intention 

must be submitted pursuant to subsection (2). 

(b) For foreclosed property transferred or sold under 

section 78m before July 18, 2020, both of the following: 

(i) A claim may be made only if the Michigan supreme 

court orders that its decision in Rafaeli, LLC v Oakland 

County, docket no. 156849, applies retroactively. 

11 A ruling that Rafaeli was not establishing a new rule of law for 

purposes of a retroactivity analysis, however, does not mean that the 
unconstitutionality of the former version of MCL 211.78m was so clear 
that individual offcials could be held personally liable, as discussed in 
Part II(A) of this opinion. 

https://preserved.11
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(ii) Subject to subparagraph (i), the notice of intention 

must be submitted pursuant to subsection (6). 

* * * 

(6) For a claimant seeking remaining proceeds from the 

transfer or sale of a foreclosed property transferred or sold 

under section 78m pursuant to this subsection, the claim-

ant must notify the foreclosing governmental unit using 

the form prescribed by the department of treasury under 

subsection (2) in the manner prescribed under subsection 

(2) by the March 31 at least 180 days after any qualifed 

order. By the following July 1, the foreclosing governmen-

tal unit shall provide each claimant seeking remaining 
proceeds for the property and notifying the foreclosing 
governmental unit under this subsection with a notice 
relating to the foreclosed property in the form and manner 
provided under subsection (3). To claim any applicable 
remaining proceeds to which the claimant is entitled, the 
claimant must fle a motion with the circuit court in the 
same proceeding in which a judgement [sic] of foreclosure 
was effective under section 78k by the following October 1. 
The motion must be certifed . . . [.] 

* * * 

(11) This section is the exclusive mechanism for a 
claimant to claim and receive any applicable remaining 
proceeds under the laws of this state. A right to claim 
remaining proceeds under this section is not transferable 
except by testate or intestate succession.[12] 

12 MCL 211.78l states: 

(1) If a judgment for foreclosure is entered under section 78k 
and all existing recorded and unrecorded interests in a property 
are extinguished as provided in section 78k, the owner of any 
extinguished recorded or unrecorded interest in that property 
shall not bring an action, including an action for possession or 
recovery of the property or any interests in the property or of any 
proceeds from the sale or transfer of the property under this act, 
or other violation of this act or other law of this state, the state 
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The properties at issue in the present case were sold 
under § 78m “before July 18, 2020”; accordingly, MCL 
211.78t(1)(b)(i) now provides the exclusive mechanism 
for the former property owners to claim the surplus 
proceeds from a tax sale. The statute indicates plain-
tiffs’ claims would not be viable unless our Supreme 
Court issues a ruling that Rafaeli is to be applied 
retroactively. However, 2020 PA 256 had an effective 
date of December 22, 2020, and the Legislature did not 
specify that the new statute had retroactive application. 
Plaintiffs’ lawsuits and claims of appeal were all fled 
well before the effective date. Further, despite the 
wording of MCL 211.78t(1)(b)(i), this Court is empow-
ered to rule that Rafaeli applies to plaintiffs’ claims 
because they were pending on appeal at the time of the 
Rafaeli decision and the enactment of 2020 PA 256. See 
Hathcock, 471 Mich at 484; see also Davis v State 

Employees’ Retirement Bd, 272 Mich App 151, 155; 725 
NW2d 56 (2006) (“[S]tatutes and amended statutes are 
to be applied prospectively unless the Legislature mani-
fests an intent to the contrary.”).13 MCL 211.78t(1)(b)(i) 

constitution of 1963, or the Constitution of the United States 
more than 2 years after the judgment of foreclosure of the 
property is effective under section 78k. Nothing in this section 
authorizes an action not otherwise authorized under the laws of 
this state. An action to recover any proceeds from the sale or 
transfer of property foreclosed for nonpayment of real property 
taxes under this act must be brought as provided under section 
78t. 

(2) The right to sue recognized by this section is not transfer-
able except by testate or intestate succession. 

In addition, MCL 211.78i now states that notice must include a 
statement about a person’s right to claim surplus proceeds under MCL 
211.78t. See, e.g., MCL 211.78i(7)(i). 

13 “An exception to the general rule presuming prospective application 
only is a statute that is remedial or procedural in nature and whose 
retroactive application will not deny vested rights.” Nortley v Hurst, 321 

https://contrary.�).13
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sets forth when a claim can be made, but plaintiffs had 

already made their claims before the Rafaeli decision 
and before the enactment of the statute. It would 
neither be logical nor just for the plaintiffs in Rafaeli to 
be entitled to relief, see Rafaeli, 505 Mich at 485, but 
the present plaintiffs denied relief, even though both 
sets of plaintiffs raised and preserved the pertinent 
issue.14 This result is further buttressed by the detailed 
analysis and conclusion in Rafaeli, which our Supreme 
Court reached by consideration and application of the 
constitutional rights that existed at the time of the 
adoption of the 1963 Michigan Constitution. 

Plaintiffs also cite Jackson v Southfeld Neighbor-

hood Revitalization Initiative, 507 Mich 866 (2021), in 
which our Supreme Court stated: 

Pursuant to MCR 7.305(H)(1), in lieu of granting leave 
to appeal, we vacate the judgment of the Court of Appeals 
and we remand this case to the Oakland Circuit Court for 
reconsideration of the defendants’ motions for summary 
disposition in light of Rafaeli . . . . In all other respects, 
leave to appeal is denied, because we are not persuaded 
that the remaining questions presented should now be 
reviewed by this Court. 

Plaintiffs contend that if our Supreme Court intended 
that Rafaeli be prospective only in application, it would 
never have issued this order in Jackson. We agree that 
our Supreme Court has indicated its intent that Rafaeli 

Mich App 566, 571; 908 NW2d 919 (2017). Applying MCL 211.78t(1)(b)(i) 
to deny plaintiffs an avenue for relief under Rafaeli would be denying 
them existing rights. 

14 This result is further supported by Buhl v Oak Park, 507 Mich 236; 
968 NW2d 348 (2021), in which the Supreme Court ruled that an 
amendment of the governmental tort liability act, which allowed gov-
ernmental entities to plead the open and obvious danger doctrine in 
defense of claims, MCL 691.1402a(5), could “only be applied to causes of 
action that accrued after the effective date of the amendment.” 

https://issue.14
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be applied to cases in which the parties are similarly 
situated to the named plaintiffs’ claims in these cases. 

C. AVAILABLE REMEDIES AND FEDERAL TAKINGS CLAIMS 

Plaintiffs contend that they are entitled to more 
relief than that set forth in Rafaeli on state-law 
grounds and on Fifth Amendment grounds.15 We dis-
agree with plaintiffs’ contention that they are entitled 
to any recovery beyond the surplus proceeds from the 
tax-foreclosure sale, but we agree that plaintiffs are 
entitled to interest accrued after the tax-foreclosure 
sale on the surplus proceeds. 

Plaintiffs argue that, under the state Constitution, 
plaintiffs are entitled to recover more than merely the 
difference between the foreclosure-sale price and the 
delinquent taxes (plus interest, costs, and penalty fees, 
etc.). Plaintiffs claim that they are also entitled to 
recover their loss of equity that resulted from the 
forfeiture and sale of the properties for less than 
market value. The Rafaeli Court, however, already 
considered this issue and ruled to the contrary: 

Defendants submit that if plaintiffs have, in fact, 
pleaded a viable takings claim, then the amount of com-
pensation due could be more than the surplus proceeds 
from the tax-foreclosure sale. Plaintiffs make this point in 
their postargument briefng, arguing that a full remedy 
for an unconstitutional taking requires property owners to 
be put in as good of position had their properties not been 
taken at all. That is, while the surplus proceeds from a 
tax-foreclosure sale are some evidence of the value of the 
property and compensation due, plaintiffs contend that it 
may be less than just compensation and may instead 
constitute the fair market value of their properties. 

15 For this part of our opinion and for Part IV of the opinion, the 
standard of review is the same as that set forth in Part II. 

https://grounds.15
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We reject the premise that just compensation requires 

that plaintiffs be awarded the fair market value of their 

properties so as to be put in as good of position had their 

properties not been taken at all. First, this would run 

contrary to the general principle that just compensation is 

measured by the value of the property taken. In this case, 

the property improperly taken was the surplus proceeds, 

not plaintiffs’ real properties. Second, plaintiffs are 

largely responsible for the loss of their properties’ value by 

failing to pay their taxes on time and in full. If plaintiffs 

were entitled to collect more than the amount of the 

surplus proceeds, not only would they be taking money 
away from the public as a whole, but they would them-
selves beneft from their tax delinquency. 

Accordingly, when property is taken to satisfy an un-
paid tax debt, just compensation requires the foreclosing 
governmental unit to return any proceeds from the tax-
foreclosure sale in excess of the delinquent taxes, interest, 
penalties, and fees reasonably related to the foreclosure 
and sale of the property—no more, no less. [Rafaeli, 505 
Mich at 482-484 (citations omitted).] 

Plaintiffs contend that they had viable federal tak-
ings claims and that these federal claims allowed for 
greater relief than that allowed by Rafaeli. The Rafaeli 

Court stated, in summarizing its holding, that it was 
operating under the state Constitution. See id. at 437 
(“We hold that defendants’ retention of . . . surplus 
proceeds is an unconstitutional taking without just 
compensation under Article 10, § 2 of our 1963 Consti-
tution.”). However, the Court noted that it had also 
asked the parties to brief a takings claim under the 
federal Constitution. Id. at 441. The Court then cited 
the Takings Clauses of both the state and federal 
Constitutions. Id. at 453.16 The Court stated: 

16 The Fifth Amendment provides, in part, “[N]or shall private prop-
erty be taken for public use, without just compensation.” US Const, Am 
V. Const 1963, art 10, § 2, states, in part, that “[p]rivate property shall 
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While we draw on authority discussing and interpreting 

both clauses, we must keep in mind that Michigan’s 

Takings Clause has been interpreted to afford property 

owners greater protection than its federal counterpart 

when it comes to the state’s ability to take private prop-

erty for a public use under the power of eminent domain. 

[Id. at 454 (emphasis added).] 

The Court went on to address some federal cases, id. 
at 457-461, 476 nn 111-112, and it again noted that 
the state Takings Clause had been interpreted as 
offering broader protection than the federal Takings 
Clause, id. at 477. Reading Rafaeli as a whole, it is 
apparent that our Supreme Court concluded that any 
federal claim would provide no greater relief than the 
state-Constitution-based relief set forth in Rafaeli 

itself. Also, Freed v Thomas, ___ F Supp 3d ___, ___; 
slip op at 4 (ED Mich, 2021), is instructive because the 
federal court, analyzing a Fifth Amendment takings 
claim, rejected the same argument being made by the 
current plaintiffs and stated that the relief available 
consisted of that specifed in Rafaeli.17 Moreover, in 
Phillips v Washington Legal Foundation, 524 US 156, 
164; 118 S Ct 1925; 141 L Ed 2d 174 (1998), the United 
States Supreme Court explained, “Because the Consti-
tution protects rather than creates property interests, 
the existence of a property interest is determined by 
reference to existing rules or understandings that stem 
from an independent source such as state law.” (Quo-
tation marks and citation omitted.) The Rafaeli Court 
found a property interest in “surplus proceeds,” which 
it defned as “any proceeds from the tax-foreclosure 

not be taken for public use without just compensation therefore being 
frst made or secured in a manner prescribed by law.” 

17 Decisions of lower federal courts are not binding on this Court, even 
for purposes of federal law, although they may be viewed as persuasive. 
Abela v Gen Motors Corp, 469 Mich 603, 606-607; 677 NW2d 325 (2004). 

https://Rafaeli.17
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sale in excess of the delinquent taxes, interest, penal-
ties, and fees reasonably related to the foreclosure and 
sale of the property . . . .” Rafaeli, 505 Mich at 482-484. 
Accordingly, Rafaeli clarifed the extent of the property 
interest for Fifth Amendment purposes in cases such 
as the cases at bar. 

We note, however, that the Freed court did state that 
interest from the date of the foreclosure sale would also 
be due. Freed, ___ F Supp 3d at ___; slip op at 4, 8. 
Rafaeli remained silent regarding the issue of interest 
from the date of the foreclosure sale. See, e.g., Rafaeli, 
505 Mich at 484-485. The Rafaeli Court, however, 
stated that “[o]nce the sale produces a surplus, the 
former owner may make a claim for the surplus pro-
ceeds.” Id. at 477 (emphasis added). A reasonable 
implication from this latter statement is that a claim-
ant would be due interest from the date of the sale. 
Also, in Knick v Scott Twp, Pennsylvania, 588 US ___, 
___; 139 S Ct 2162, 2170; 204 L Ed 2d 558 (2019), the 
United States Supreme Court stated that, under the 
Fifth Amendment, interest is due from the time of a 
taking. Knick makes clear that, to the extent that 
plaintiffs’ claims arise under the Fifth Amendment, 
interest would be due from the time that the counties 
obtained the surplus proceeds. 

In Fox v Saginaw Co, ___ F Supp 3d ___, ___ (ED 
Mich, 2021); slip op at 13, the federal district court 
noted that a Fifth Amendment takings claim involving 
civil actions for the deprivation of rights must be made 
solely through 42 USC 1983.18 Plaintiffs have conceded 

18 42 USC 1983 provides: 

Every person who, under color of any statute, ordinance, 
regulation, custom, or usage, of any State or Territory or the 
District of Columbia, subjects, or causes to be subjected, any 
citizen of the United States or other person within the jurisdiction 
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as much in the present appeal. The parties spend 
considerable time discussing whether plaintiffs satis-
fed the requirements for bringing a § 1983 claim as 
specifed in Monell v Dep’t of Social Servs of the City of 

New York, 436 US 658; 98 S Ct 2018; 56 L Ed 2d 611 
(1978). In Monell, id. at 690, the United States Su-
preme Court stated: 

Our analysis of the legislative history of the Civil 

Rights Act of 1871 compels the conclusion that Congress 

did intend municipalities and other local government 

units to be included among those persons to whom § 1983 

applies. Local governing bodies, therefore, can be sued 

directly under § 1983 for monetary, declaratory, or injunc-

tive relief where, as here, the action that is alleged to be 

unconstitutional implements or executes a policy state-

ment, ordinance, regulation, or decision offcially adopted 

and promulgated by that body’s offcers. Moreover, al-

though the touchstone of the § 1983 action against a 
government body is an allegation that offcial policy is 
responsible for a deprivation of rights protected by the 
Constitution, local governments, like every other § 1983 
“person,” by the very terms of the statute, may be sued for 
constitutional deprivations visited pursuant to govern-
mental “custom” even though such a custom has not 
received formal approval through the body’s offcial deci-
sion making channels. 

Defendants contend that the counties, in foreclosing 
on plaintiffs’ properties, were simply following a law 

thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party 
injured in an action at law, suit in equity, or other proper 
proceeding for redress, except that in any action brought against 
a judicial offcer for an act or omission taken in such offcer’s 
judicial capacity, injunctive relief shall not be granted unless a 
declaratory decree was violated or declaratory relief was unavail-
able. For the purposes of this section, any Act of Congress 
applicable exclusively to the District of Columbia shall be consid-
ered to be a statute of the District of Columbia. 
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adopted by the Michigan Legislature, that no county 
policy was at issue, and that, therefore, no § 1983/Fifth 
Amendment claim was available for plaintiffs against 
the named defendants. In Fox, ___ F Supp 3d at ___; 
slip op at 10-11, the federal district court rejected this 
same argument, stating that the county offcials had a 
policy or practice of acting as the foreclosing govern-
mental units, even though they were not required to do 
so. 

MCL 211.78 states, in part: 

(3) Not later than December 1, 1999, the county board 

of commissioners of a county, by a resolution adopted at a 

meeting held pursuant to the open meetings act, 1976 PA 

267, MCL 15.261 to 15.275, and with the written concur-

rence of the county treasurer and the county executive, if 

any, may elect to have this state foreclose property under 

this act forfeited to the county treasurer under section 

78g. At any time during December 2004, the county board 

of commissioners of a county, by a resolution adopted at a 

meeting held pursuant to the open meetings act, 1976 PA 

267, MCL 15.261 to 15.275, and with the written concur-

rence of the county treasurer and county executive, if any, 

may do either of the following: 

(a) Elect to have this state foreclose property under this 

act forfeited to the county treasurer under section 78g. 

(b) Rescind its prior resolution by which it elected to 

have this state foreclose property under this act forfeited 

to the county treasurer under section 78g. 

(4) Beginning January 1, 2009 through March 1, 2009, 

the county board of commissioners of a county in which is 

located an eligible city, as that term is defned in section 

89d, may, by a resolution adopted at a meeting held 

pursuant to the open meetings act, 1976 PA 267, MCL 

15.261 to 15.275, and with the written concurrence of the 

county treasurer and county executive, if any, rescind its 
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prior resolution by which it elected to have this state 

foreclose property under this act forfeited to the county 

treasurer under section 78g. 

(5) The county board of commissioners of a county that 
has elected to have property forfeited under section 78g 
foreclosed by this state under this act may, by a resolution 
adopted at a meeting held pursuant to the open meetings 
act, 1976 PA 267, MCL 15.261 to 15.275, and with the 
written concurrence of the county treasurer and county 
executive, if any, rescind its prior resolution by which it 
elected to have this state foreclose property under this act 
forfeited to the county treasurer under section 78g. A 
county board of commissioners shall forward a copy of the 
resolution and any concurrence to the department of 
treasury not later than November 30 in the year in which 
the resolution is adopted. A county that rescinds its prior 
election under this subsection shall act as the foreclosing 
governmental unit under this act for all property forfeited 
to the county treasurer under section 78g after February 1 
in the year immediately following the year in which the 
resolution is adopted. 

(6) The foreclosure of forfeited property by a county is 
voluntary and is not an activity or service required of 
units of local government for purposes of section 29 of 
article IX of the state constitution of 1963. 

* * * 

(8) As used in this section and sections 78a through 
1554 for purposes of the collection of taxes returned as 
delinquent: 

(a) “Foreclosing governmental unit” means 1 of the 
following: 

(i) The treasurer of a county. 

(ii) This state if the county has elected under subsec-
tion (3) to have this state foreclose property under this act 
forfeited to the county treasurer under section 78g. 

(b) “Forfeited” or “forfeiture” means a foreclosing gov-
ernmental unit may seek a judgment of foreclosure under 
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section 78k if the property is not redeemed as provided 

under this act, but does not acquire a right to possession or 

any other interest in the property. 

From this statutory language, it can be deduced that 
the counties made the decision to act or had the custom 
of acting as the foreclosing governmental units.19 We 
fnd that the reasoning of Fox is persuasive and that 
plaintiffs stated valid federal takings claims. Accord-
ingly, interest should be added to any judgments if they 
prevail. Knick, ___ US at ___; 139 S Ct at 2170. 

D. EXCESSIVE FINES 

Plaintiffs claim that they had viable causes of action 
for excessive fnes under the Eighth Amendment of the 
United States Constitution and under the state Con-
stitution and that the trial courts’ orders must be 
reversed accordingly. We disagree. 

The Eighth Amendment of the United States Con-
stitution prohibits “excessive fnes[.]”20 In Ingraham v 

Wright, 430 US 651, 664; 97 S Ct 1401; 51 L Ed 2d 711 
(1977), the United States Supreme Court explained: 

The Eighth Amendment provides: “Excessive bail shall 
not be required, nor excessive fnes imposed, nor cruel and 
unusual punishments inficted.” Bail, fnes, and punish-

ment traditionally have been associated with the criminal 

process, and by subjecting the three to parallel limitations 

the text of the Amendment suggests an intention to limit 

19 Also, plaintiffs pleaded as much in the complaints and provided 
certain opt-in documents. Defendants claim that, in light of the lan-
guage of the GPTA, the counties had no discretion regarding what to do 
with the surplus proceeds. This is true, but the counties did have 
discretion regarding whether to act as the foreclosing governmental 
units. 

20 This provision is applicable to the states. See Timbs v Indiana, 586 
US ___, ___; 139 S Ct 682, 687; 203 L Ed 2d 11 (2019). 

https://units.19
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the power of those entrusted with the criminal-law function 

of government. An examination of the history of the 

Amendment and the decisions of this Court construing the 

proscription against cruel and unusual punishment con-

frms that it was designed to protect those convicted of 

crimes. We adhere to this longstanding limitation and 

hold that the Eighth Amendment does not apply to the 

paddling of children as a means of maintaining discipline 

in public schools. [Emphasis added.] 

In Austin v United States, 509 US 602; 113 S Ct 2801; 
125 L Ed 2d 488 (1993), the United States Supreme 
Court applied the excessive-fnes language of the 
Eighth Amendment to a criminal forfeiture of property 
related to the commission of a criminal offense. Id. at 
620, 622. The application of the excessive-fnes lan-
guage of the Eighth Amendment to a forfeiture of 
money in United States v Bajakajian, 524 US 321; 118 
S Ct 2028; 141 L Ed 2d 314 (1998), also rested on the 
fact that the person in question committed a criminal 
offense. See id. at 328, 332. 

The Michigan Constitution states that “[e]xcessive 
bail shall not be required; excessive fnes shall not be 
imposed; cruel or unusual punishment shall not be 
inficted; nor shall witnesses be unreasonably de-
tained.” Const 1963, art 1, § 16. In In re Forfeiture of 

5118 Indian Garden Rd, 253 Mich App 255, 258-260; 
654 NW2d 646 (2002), this Court noted that the state 
Excessive Fines Clause applies to forfeitures associ-
ated with criminal activity. In Rafaeli, 505 Mich at 449, 
our Supreme Court, in distinguishing a case in which a 
forfeiture occurred in connection with criminal activity, 
stated, “the GPTA is not punitive in nature. Its aim is 
to encourage the timely payment of property taxes and 
to return tax-delinquent properties to their tax-
generating status, not necessarily to punish property 
owners for failing to pay their property taxes.” 
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In the cases at bar, the deprivation of property did 
not result from criminal activity. Plaintiffs have pro-
vided no legal basis for applying either the state 
Constitution or United States Constitution Excessive 
Fines Clauses to a nonpunitive taking associated with 
noncriminal activity. The lower courts, therefore, did 
not err by dismissing plaintiffs’ claims based on the 
Excessive Fines Clauses. 

E. CLASS ACTIONS 

Some of the lower courts concluded that plaintiffs’ 
lawsuits were not properly structured and that claims 
against nonforum counties needed to be dismissed. 
Plaintiffs argue that their lawsuits were procedurally 
sound and that the lower courts erred by not certifying 
the cases as class actions.21 We disagree. 

We review de novo the proper interpretation and appli-
cation of a court rule. We review for clear error the trial 

21 In Docket No. 350406, plaintiff moved for a stay of the class-
certifcation deadline but withdrew the motion without prejudice, and 
the lower court extended the deadline until after it decided defendants’ 
motion for summary disposition. The lower court granted Monroe 
County and its treasurer’s motion for summary disposition and dis-
missed all other defendants without prejudice. In Docket Nos. 349557 
and 349633, plaintiffs moved for a stay of the class-certifcation dead-
line, and the lower court did not address or decide the motion or the 
class-certifcation issue. In Docket No. 349636, the lower courts con-
cluded that a class action was not available to allow the joinder of the 
“additional” counties and their treasurers. In Docket No. 350394, the 
lower court concluded that plaintiffs had no standing to pursue claims 
against Van Buren County or its offcials because those defendants had 
not harmed the named plaintiffs and the claims were speculative. The 
court also concluded that the juridical-link doctrine (discussed in this 
opinion) was a federal doctrine and not applicable in Michigan courts. It 
concluded that the Van Buren defendants’ motion for a change of venue 
was moot. Contrary to plaintiffs’ suggestion, the lower courts were not 
relying on the venue rules in dismissing the “additional” counties and 
their treasurers. 

https://actions.21
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court’s factual fndings regarding class certifcation, and 

review for an abuse of discretion the trial court’s discre-

tionary decisions. A fnding is clearly erroneous if, after 

reviewing the entire record, we are defnitely and frmly 

convinced that the trial court made a mistake. [Duskin v 

Dep’t of Human Servs, 304 Mich App 645, 651; 848 NW2d 

455 (2014) (citations omitted).] 

Plaintiffs claim entitlement to certifcation of their 
cases as class actions as a matter of law. We review 
questions of law—including questions of standing—de 
novo. Groves v Dep’t of Corrections, 295 Mich App 1, 4; 
811 NW2d 563 (2011); Palo Group Foster Care, Inc v 

Dep’t of Social Servs, 228 Mich App 140, 145; 577 
NW2d 200 (1998). 

The parties spend time discussing jurisdiction, 
venue, and joinder, but the dispositive question, as 
acknowledged by plaintiffs, is whether class actions 
were appropriate. They concede, for example, that the 
class-action court rule, and not the general rules for 
joinder, govern this issue. In Tucich v Dearborn Indoor 

Racquet Club, 107 Mich App 398, 399-400; 309 NW2d 
615 (1981),22 this Court stated: 

In August, 1975, plaintiff, a member of defendant 
Dearborn Indoor Racquet Club, fled the instant class 
action suit in Wayne County Circuit Court on behalf of 
himself and all males similarly situated. Defendants are 
the Dearborn Indoor Racquet Club, fve other tennis clubs 
in the Wayne County area, the Michigan Indoor Tennis 
Association and Edward C. Roney, Jr., its president. Suit 
against all defendants is based on the differential price 
charged for male and female memberships. In the case of 
the Dearborn Club the membership charge was $85 for 

22 Cases decided before November 1, 1990, are not binding precedent, 
MCR 7.215(J)(1), but they may be considered as persuasive authority. 
Aroma Wines & Equip, Inc v Columbian Distribution Servs, Inc, 303 
Mich App 441, 453 n 4; 844 NW2d 727 (2013). 
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males and $65 for females. Similar, though not identical, 

differential charges were made by the other fve named 

defendant clubs. 

The Court ruled that the plaintiff could maintain a 
class action against the Dearborn Indoor Racquet Club 
but not against the other defendants, stating that “one 
may not sue in a class action a defendant whom one 
could not sue individually.” Id. at 406-407; see also 
Magid v Oak Park Racquet Club Assoc, Ltd, 84 Mich 
App 522, 531; 269 NW2d 661 (1978) (“[P]laintiffs may 
not sue in a class action a defendant whom they could 
not individually sue.”). In Zine v Chrysler Corp, 236 
Mich App 261, 287; 600 NW2d 384 (1999), this Court 
similarly stated that a “plaintiff who cannot maintain 
the cause of action as an individual is not qualifed to 
represent the proposed class.” These cases stand for 
the proposition that the individual plaintiff who seeks 
to represent a class must in fact have standing to sue 
each of the named defendants. 

Michigan law does not allow plaintiffs to bring class 
actions in the manner of the present cases. Plaintiffs 
contend that this Court should adopt the “juridical-link 
doctrine” to overcome the barrier to standing discussed 
in Tucich and Magid. This federal doctrine allows for 
dispensation of the traditional standing requirements 
in class actions in cases in which a uniform policy is 
being applied consistently by state-actor defendants 
and is the sole basis for liability. See Fox, ___ F Supp 3d 
at ___; slip op at 3-6; see also Payton v Kane Co, 308 
F3d 673, 678-682 (CA 7, 2002) (discussing the doctrine 
but declining to apply it directly and instead remand-
ing the case for further development). The federal 
court in Fox applied the doctrine to allow for a class 
action, opining that the defendant counties’ actions 
under the GPTA were juridically linked. Fox, ___ F 
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Supp 3d at ___; slip op at 6. The present cases, 
however, were brought in Michigan courts, so Michi-
gan procedural rules apply. 

Further, the Michigan Legislature has now adopted 
a specifc procedure for a person to claim surplus 
proceeds under the GPTA. The Legislature has ex-
pressed its clear intent as to how claims for surplus 
proceeds must be made. As discussed in this opinion, 
we have concluded that the named plaintiffs, because 
their cases were pending on appeal at the time of the 
Supreme Court’s Rafaeli decision and because their 
claims were made before the enactment of 2020 PA 256 
and its effective date, should be allowed to pursue their 
claims. As noted, we relied in large part on Hathcock, 
471 Mich at 484, wherein the Court applied its decision 
to “all pending cases in which a challenge . . . has been 
raised and preserved.” We decline to conclude that the 
unnamed putative class members “raised and pre-
served” claims to the surplus proceeds given that the 
lower courts never granted class certifcation. Such 
unnamed persons and their still-to-be-made claims 
should be subject, instead, to the requirements of 2020 
PA 256, MCL 211.78t.23 

III. CONCLUSION 

Therefore, in each case, we affrm in part, reverse in 
part, and remand for further proceedings in accor-
dance with this opinion. 

23 Plaintiffs have not argued in these appeals that class certifcation 
should go forward for counties involved with the named plaintiffs. They 
state only that “[r]eversal is minimally required for each plaintiff 
individually against each county/treasurer even if this Court declines to 
approve the juridical link doctrine.” The putative plaintiffs had no 
pending claims such that the rule from Hathcock should be applied. As 
discussed in this opinion, any federal claim ultimately derives from 

https://211.78t.23
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We specifcally conclude as follows: 

A. The individual offcials sued in their personal 
capacities were entitled to qualifed immunity, and 
therefore, we affrm all trial court decisions related to 
these claims. 

B. Plaintiffs have alleged in their inverse-
condemnation and unjust-enrichment claims, poten-
tially viable claims of violation of their common-law 
property rights protected under Michigan’s Takings 
Clause, which, if successful, could allow them to collect 
the surplus proceeds that are realized from the tax-
foreclosure sale of property, and therefore, we reverse 
all trial court decisions related to these claims. 

C. Plaintiffs’ claims that they are entitled to recov-
ery beyond the surplus proceeds from the tax-
foreclosure sale is unsupported by the law, and there-
fore, we affrm the trial courts’ decisions to dismiss 
these claims. As to plaintiffs’ claims that they are 
entitled to interest accrued after the tax-foreclosure 
sale on any amounts that represent an inverse con-
demnation of their property, we agree these claims are 
potentially viable and we reverse the trial courts’ 
decisions to dismiss those portions of the claims. 

D. Plaintiffs’ claims that they had viable causes of 
action for excessive fnes under the Eighth Amendment 
of the United States Constitution and under the state 
Constitution are without merit, and therefore, we 
affrm the trial courts’ decisions in this regard. 

E. Plaintiffs’ argument that their purported class-
action claims were sound and should have been certi-

Rafaeli’s conclusion that surplus proceeds after a foreclosure sale 
constitute a constitutionally protected property interest. Accordingly, it 
cannot be said that the putative class members have a federal claim in 
the absence of an application of Rafaeli. 
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fed by the trial courts is without merit, and therefore, 
we affrm the trial courts’ decisions in this regard. 

We do not retain jurisdiction. 

STEPHENS, P.J., and LETICA, J., concurred with 
REDFORD, J. 
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BRUSKY v DEPARTMENT OF TREASURY 

Docket No. 355670. Submitted January 4, 2022, at Lansing. Decided 
January 13, 2022, at 9:00 a.m. 

Larry Brusky, doing business as Brusky Construction, brought an 
action in the Court of Claims against the Department of Treasury, 
seeking to enjoin defendant from enforcing fnal tax assessments 
for the tax period September 2013 to December 2016. During this 
tax period, plaintiff, a licensed motor carrier that transported 
aggregate material in bulk quantities for its customers engaged 
in construction projects, had purchased aggregate material for its 
customers and billed them for both the material and delivery 
charges. While plaintiff’s customers paid the sales tax on the 
aggregate material, neither plaintiff nor its customers paid sales 
tax on the delivery charges. Notably, for the tax period at issue, 
plaintiff claimed an exemption from sales tax on the delivery 
charges in its tax returns. In August 2017, defendant initiated an 
audit of plaintiff for the tax years at issue and determined that a 
sales-tax defciency of $192,273 existed for failure to remit sales 
taxes related to delivery charges. The auditor determined that 
the delivery charges were taxable because plaintiff bore the risk 
of loss during delivery, ownership of the aggregate material 
transferred after delivery, payment was due after delivery, and 
plaintiff’s books and records did not separately identify delivery 
income to determine tax on the sales at retail or whether the 
delivery service was proftable. Plaintiff sought an informal 
conference to appeal the audit, and after the hearing, the referee 
issued an informal conference recommendation upholding the 
assessments. Defendant adopted the referee’s recommendation 
and issued a decision and order of determination upholding the 
assessments. Defendant then issued fnal assessments for each of 
the tax years at issue. Plaintiff subsequently brought this action 
to enjoin defendant from enforcing the fnal assessments. Plain-
tiff asserted that it was not liable for the assessed sales tax on 
delivery charges under MCL 205.51(1)(d)(iv) of the General Sales 
Tax Act (the GSTA), MCL 205.51 et seq., because it had acted as 
a purchasing agent for its customers, not a seller of aggregate 
material. Plaintiff averred that the transfer of ownership oc-
curred before the delivery charges were incurred and, thus, it was 
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not liable for the assessed tax. The parties fled cross-motions for 

summary disposition. Defendant argued that summary disposi-

tion in its favor was proper because the evidence established that 

plaintiff was a retailer that purchased aggregate material tax-

free using an exemption certifcate and resold it to its customers, 

charging its customers the sales tax for that material. Because 

plaintiff’s customers “incurred” the delivery charges before trans-

fer of ownership to the ultimate customer, defendant asserted 

that delivery charges should have been included in plaintiff’s tax 

base. The Court of Claims, COLLEEN A. O’BRIEN, J., granted 

summary disposition in favor of defendant, determining that 

imposition of the tax was proper. Plaintiff appealed. 

The Court of Appeals held: 

1. MCL 205.52(1) of the GSTA provides, in relevant part, that 

there is levied upon and there shall be collected from all persons 

engaged in the business of making sales at retail, by which 

ownership of tangible personal property is transferred for consid-

eration, an annual tax for the privilege of engaging in that 
business equal to 6% of the gross proceeds of the business. MCL 
205.51(1)(c) defnes “gross proceeds” to mean “sales price.” MCL 
205.51(1)(d) defnes “sales price,” in relevant part, as the total 
amount of consideration for which tangible personal property or 
services are sold. Under MCL 205.51(1)(d)(iv), delivery charges 
are included within the meaning of sales price: delivery charges 
incurred or to be incurred before the completion of the transfer of 
ownership of tangible personal property are subject to the tax 
levied under the GSTA from the seller to the purchaser; a seller is 
not liable under the GSTA for delivery charges allocated to the 
delivery of exempt property. Accordingly, the sales tax base for 
“all persons engaged in the business of making sales at retail” 
includes “delivery charges,” so long as such charges are incurred 
before the completion of the transfer of ownership of tangible 
personal property from the seller to the purchaser. In this case, 
the undisputed evidence demonstrated that plaintiff engaged in 
sales at retail and thus was liable for sales tax, which included 
delivery charges incurred before the transfer of ownership of the 
property. The evidence did not demonstrate a genuine question of 
material fact that plaintiff acted as a purchasing agent; rather, 
the undisputed facts demonstrated a simple buyer-seller trans-
action between plaintiff and its customers. That plaintiff bought 
the material upon request and resold it to its customers did not 
transform plaintiff into a purchasing agent, given that plaintiff’s 
customers did not control plaintiff’s conduct and there was no 
evidence that plaintiff represented its customers as an agent in 
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transactions with the aggregate suppliers. Furthermore, the 

GSTA does not require mutual assent to engage in sales at retail; 

accordingly, plaintiff’s argument that it was not engaged in retail 

sales because it did not agree to be a seller was without merit. 

2. MCL 205.54d(i) provides that a person is exempt from sales 

tax if the sale is made outside of the ordinary course of the seller’s 

business. Consequently, all sales at retail are subject to taxation, 

regardless of whether a person’s primary business is retail sales, 

so long as the sales are made within the person’s ordinary course 

of business. Plaintiff’s argument that Midwest Power Line, Inc v 

Dep’t of Treasury, 324 Mich App 444 (2018)—which construed the 

phrase “persons engaged in the business of” in the Use Tax Act, 

MCL 205.91 et seq., to mean that a taxpayer must be primarily 

engaged in a particular type of business to qualify for an 
exemption—applied here because the GSTA uses the same lan-
guage was without merit. It was improper to simply insert this 
meaning into the language of the GSTA without regard to its 
larger context. Reading MCL 205.52(1) in context of the GSTA 
evinced no intent that only persons who engage primarily in 
retail sales are subject to sales tax. Accordingly, Midwest Power 

Line was inapplicable in this case. 

3. The Court of Claims correctly found that the incidental-to-
services test of Catalina Marketing Sales Corp v Dep’t of Trea-

sury, 470 Mich 13 (2004), was irrelevant to the facts of this case. 
Catalina Marketing held that when a single transaction involves 
both the provision of services and the transfer of tangible per-
sonal property, it must be categorized as either a service or a 
tangible property transaction. However, the Catalina Marketing 

Court recognized instances in which services may be subject to 
sales tax. Because the Legislature expressed a clear intent that 
delivery services related to the transfer of ownership of tangible 
personal property are subject to sales tax under MCL 205.52(1) 
and MCL 205.51(1)(d)(iv), Catalina Marketing’s incidental-to-
services test was not applicable. 

Affrmed. 

TAXATION – GENERAL SALES TAX ACT – DELIVERY SERVICES – TAXATION OF 

DELIVERY CHARGES. 

Under the General Sales Tax Act, MCL 205.51 et seq., the sales tax 
base for all persons engaged in the business of making sales at 
retail includes delivery charges so long as such charges are 
incurred before the completion of the transfer of ownership of 
tangible personal property from the seller to the purchaser (MCL 
205.52(1); MCL 205.51(1)(d)(iv)). 
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Sullivan & Leavitt, PC (by Michael J. Leavitt and 
George L. Howell) for plaintiff. 

Dana Nessel, Attorney General, Fadwa A. Ham-

moud, Solicitor General, and Emily C. Zillgitt and 
Genevieve T. Fischré, Assistant Attorneys General, for 
defendant. 

Before: K. F. KELLY, P.J., and GADOLA and REDFORD, 
JJ. 

PER CURIAM. Plaintiff, Larry Brusky, doing business 
as Brusky Construction, appeals by right the Court of 
Claims opinion and order granting summary disposi-
tion in favor of defendant, the Department of Treasury. 
The court concluded that plaintiff engaged in retail 
sales under MCL 205.52(1) and that its tax base 
included “delivery charges” under the General Sales 
Tax Act (the GSTA), MCL 205.51 et seq., because 
plaintiff incurred the charges before the transfer of 
ownership from plaintiff to its customers. Finding no 
error warranting reversal, we affrm. 

I. BASIC FACTS AND PROCEDURAL HISTORY 

Plaintiff is a licensed motor carrier that transports 
aggregate material, such as sand or gravel, in bulk 
quantities for its customers engaged in construction 
projects. For the tax period at issue, September 2013 
through December 2016, plaintiff purchased aggregate 
material for its customers and billed them for both the 
material and delivery charges. In a typical transaction, 
a customer would solicit a bid for certain aggregate 
material. Plaintiff, in turn, would obtain quotes from 
multiple aggregate suppliers for the requested mate-
rial. Plaintiff calculated delivery charges for the aggre-
gate material on the basis of an hourly rate, taking 
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time and distance into consideration. Although plain-
tiff calculated the cost of material and delivery sepa-
rately for purposes of preparing the bid, plaintiff 
quoted a price to its customers in a single, whole 
number that included delivery charges and sales tax. 

Plaintiff did not enter into contracts with its custom-
ers. Once a customer accepted a bid, however, a pur-
chase order would be created refecting the singular, 
agreed-upon price. While plaintiff’s customers paid the 
sales tax on the aggregate material, neither plaintiff 
nor its customers paid sales tax on the delivery 
charges. Notably, for the tax period at issue, plaintiff 
claimed an exemption from sales tax on the delivery 
charges in its tax returns. 

With respect to plaintiff’s acquisition of the aggre-
gate material to fulfll an accepted bid, plaintiff paid 
for the material itself but did not pay sales tax. 
Plaintiff provided a sales-tax-exemption certifcate 
predicated on the fact that it would be reselling the 
material to its customers. At the time plaintiff took 
possession of the aggregate material at a supplier’s 
aggregate pit, a load ticket was created showing the 
amount of aggregate material plaintiff received. The 
supplier would invoice plaintiff later for the material 
taken. Neither the load tickets nor the invoices identi-
fed the end user or specifc project for which the 
aggregate material was ultimately intended. 

In August 2017, defendant initiated an audit of 
plaintiff for the tax years at issue and determined that 
a sales-tax defciency of $192,273 existed for failure to 
remit sales taxes related to delivery charges. Relying 
on Revenue Administrative Bulletin (RAB) 2015-17,1 

the auditor determined that the delivery charges were 

1 RAB 2015-17 states, in relevant part: 
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taxable because plaintiff bore the risk of loss during 
delivery, ownership of the aggregate material trans-
ferred after delivery, payment was due after delivery, 
and plaintiff’s books and records did not separately 
identify delivery income to determine tax on the sales 
at retail or whether the delivery service was proftable. 

The tax base includes delivery or installation charges that are 
incurred prior to the completion of transfer of ownership of 
tangible personal property subject to the Act. Therefore, whether 
ownership of the property is transferred before or after the 
delivery or installation charges are incurred determines if those 
charges are subject to tax. The Department will consider all facts 
and circumstances of the transfer of ownership of the property to 
determine if delivery or installation charges are taxable, includ-
ing, but not limited to: 

1. Whether the customer has the option to either pick up the 
property or have the property delivered; 

2. Whether the delivery or installation charge is separately 
negotiated and contracted for on a competitive basis; 

3. Whether the property and delivery or installation charges 
are separately invoiced; 

4. Whether the taxpayer’s books and records separately iden-
tify the transactions used to determine the tax on the sale at 
retail; 

5. Whether delivery or installation service records indicate a 
net proft (i.e., the delivery or installation service is a commercial 
endeavor separate from the retail business); 

6. The time at which risk of loss transfers from seller to buyer; 

7. The time at which title to the property passes from seller to 
buyer; 

8. Any other information that is relevant in determining 
when ownership transfers. 

None of the above factors, standing alone, conclusively deter-
mine the taxability of delivery or installation charges; the De-
partment will look at the entire transaction when making its 
determination. [Citation omitted.] 



48 340 MICH APP 42 [Jan 

Plaintiff subsequently sought an informal confer-
ence to appeal the audit. After the hearing, the referee 
issued an informal conference recommendation up-
holding the assessments. The referee found that plain-
tiff failed to rebut the presumption that the assess-
ment was valid by producing evidence showing that 
the delivery charges were wrongly assessed. Although 
plaintiff argued that it acted as a purchasing agent, 
the referee found that the evidence demonstrated that 
the delivery charges were taxable. Plaintiff’s books and 
records did not separately invoice delivery charges and 
sales of aggregate material, thereby making it impos-
sible to determine whether the deliveries themselves 
refected a proft; no evidence supported that plaintiff 
never took ownership of the aggregate material before 
delivery; no evidence showed that plaintiff did not bear 
the risk of loss before delivery; and plaintiff collected 
and remitted sales tax. Defendant adopted the refer-
ee’s recommendation and issued a decision and order of 
determination upholding the assessments. It then is-
sued fnal assessments for each of the tax years at 
issue. 

On January 23, 2019, plaintiff fled a complaint 
seeking to enjoin defendant from enforcing the fnal 
assessments. Plaintiff asserted that it was not liable 
for the assessed sales tax on delivery charges under 
MCL 205.51(1)(d)(iv) because plaintiff allegedly acted 
as a purchasing agent for its customers, not a seller of 
aggregate material. Plaintiff averred that the transfer 
of ownership occurred before the delivery charges were 
incurred and, thus, it was not liable for the assessed 
tax. 

Thereafter, the parties fled cross-motions for sum-
mary disposition under MCR 2.116(C)(10). In its mo-
tion, defendant argued that summary disposition in its 
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favor was proper because the evidence established that 
plaintiff was a retailer that purchased aggregate ma-
terial tax-free using an exemption certifcate and re-
sold it to its customers, charging its customers the 
sales tax for that material. Because plaintiff’s custom-
ers “incurred” the delivery charges before transfer of 
ownership to the ultimate customer, defendant as-
serted that delivery charges should have been included 
in plaintiff’s tax base. 

Plaintiff countered that it was not primarily en-
gaged in making retail sales and, therefore, it was not 
subject to sales tax. Relying on Midwest Power Line, 

Inc v Dep’t of Treasury, 324 Mich App 444; 921 NW2d 
543 (2018), in which this Court construed the phrase 
“persons engaged in the business of” in the Use Tax Act 
(the UTA), MCL 205.91 et seq., to mean that a taxpayer 
must be primarily engaged in a particular type of 
business to qualify for an exemption, plaintiff ex-
plained that because the GSTA uses the same lan-
guage, plaintiff must be primarily engaged in retail 
sales to be subject to sales tax. Because plaintiff 
characterized its primary business as transportation 
services—given that it was hired to pick up and deliver 
aggregate material as a purchasing agent—it was not 
subject to sales tax. Additionally, plaintiff argued that 
it was engaged in the sale of a service (delivery) and, 
therefore, not subject to sales tax under the incidental-
to-services test of Catalina Marketing Sales Corp v 

Dep’t of Treasury, 470 Mich 13; 678 NW2d 619 (2004). 

The court granted summary disposition in favor of 
defendant, fnding frst that plaintiff failed to keep 
separate books and records refecting its allegedly 
nontaxable delivery services business. Accordingly, the 
court determined that imposition of the tax was proper 
under MCL 205.52(3), which allows for imposition of 
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sales tax on entire gross proceeds of plaintiff’s business 
if separate books and records are not kept to show the 
separate transactions. The court otherwise found that 
the documentary evidence supported that the delivery 
charges were subject to tax. Focusing its analysis on 
whether ownership transferred after delivery under 
MCL 205.51(1)(d)(iv) and RAB 2015-17, the court 
found that plaintiff’s invoices, which included delivery 
charges and materials in a single document, as well as 
its trial balance showing “sales” without distinguish-
ing delivery from materials, supported the determina-
tion that plaintiff’s customers did not take ownership 
of the aggregate material until after delivery. The court 
found Catalina Marketing inapplicable because in that 
case, the Michigan Supreme Court expressly recog-
nized that while there is a general rule that sales tax 
only applies to the sale of tangible personal property, 
some services may be subject to taxation if expressly 
prescribed by the Legislature. Finally, the court de-
clined to apply Midwest Power Line’s interpretation of 
language used in the UTA, noting that to do so would 
render nugatory provisions of the GSTA that impose 
tax on delivery charges even when the taxpayer is not 
primarily engaged in the business of delivery. 

II. STANDARD OF REVIEW 

This Court reviews de novo a decision of the Court of 
Claims granting summary disposition. GMAC LLC v 

Dep’t of Treasury, 286 Mich App 365, 372; 781 NW2d 
310 (2009). This Court reviews a motion under MCR 
2.116(C)(10) by considering “the affdavits, pleadings, 
depositions, admissions, and other documentary evi-
dence submitted by the parties in the light most 
favorable to the nonmoving party. Summary disposi-
tion is appropriate if there is no genuine issue regard-



2022] BRUSKY V TREAS DEP’T 51 

ing any material fact and the moving party is entitled 
to judgment as a matter of law.” Uniloy Milacron USA 

Inc v Dep’t of Treasury, 296 Mich App 93, 96; 815 NW2d 
811 (2012) (quotation marks and citations omitted). 

Questions of statutory interpretation are also re-
viewed de novo. Ford Motor Co v Dep’t of Treasury, 288 
Mich App 491, 494; 794 NW2d 357 (2010). “The pri-
mary goal of judicial interpretation of statutes is to 
ascertain and give effect to the Legislature’s intent.” 
Guardian Photo, Inc v Dep’t of Treasury, 243 Mich App 
270, 276; 621 NW2d 233 (2000). “Where the language 
poses no ambiguity, this Court need not look outside 
the statute, nor construe the statute, but need only 
enforce the statute as written.” Ammex, Inc v Dep’t of 

Treasury, 273 Mich App 623, 648; 732 NW2d 116 
(2007). 

III. ANALYSIS 

The GSTA imposes a tax on the privilege of making 
retail sales of tangible personal property in the state of 
Michigan. Andrie Inc v Dep’t of Treasury, 496 Mich 
161, 168-169; 853 NW2d 310 (2014). Specifcally, under 
MCL 205.52(1): 

[T]here is levied upon and there shall be collected from all 

persons engaged in the business of making sales at retail, 
by which ownership of tangible personal property is trans-
ferred for consideration, an annual tax for the privilege of 
engaging in that business equal to 6% of the gross proceeds 

of the business . . . . [Emphasis added.] 

The GSTA defnes “gross proceeds” to mean “sales 
price.” MCL 205.51(1)(c). “Sales price,” in turn, is 
defned, in relevant part, as “the total amount of 
consideration . . . , for which tangible personal prop-
erty or services are sold . . . .” MCL 205.51(1)(d). The 
defnition of “sales price” includes a specifc list of 
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items that are included or excluded from the defnition 
of sales price. See MCL 205.51(1)(d). “Delivery 
charges” are included within the meaning of “sales 
price” and are defned as follows: 

Delivery charges incurred or to be incurred before the 
completion of the transfer of ownership of tangible per-
sonal property subject to the tax levied under this act from 
the seller to the purchaser. A seller is not liable under this 
act for delivery charges allocated to the delivery of exempt 
property. [MCL 205.51(1)(d)(iv).] 

Accordingly, the sales tax base for “all persons 
engaged in the business of making sales at retail” 
includes “delivery charges,” so long as such charges are 
incurred “before the completion of the transfer of 
ownership of tangible personal property . . . from the 
seller to the purchaser.” 

A. RETAIL SALES 

On appeal, plaintiff asserts that the Court of Claims 
erred when it granted summary disposition in defen-
dant’s favor because it disregarded the agency rela-
tionship between plaintiff and its customers. According 
to plaintiff, only persons making sales at retail are 
liable for sales tax under the GSTA, including sales tax 
on delivery charges. Plaintiff contends that it was 
acting as a purchasing agent—not a seller at retail— 
and is, therefore, not liable for the tax on delivery 
charges. 

Even assuming that a purchasing agent is not liable 
for sales tax under the GSTA, the evidence submitted 
to the court does not demonstrate a genuine question of 
material fact that plaintiff acted as a purchasing 
agent. “Under the common law of agency, in determin-
ing whether an agency has been created, we consider 
the relations of the parties as they in fact exist under 
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their agreements or acts and note that in its broadest 
sense agency includes every relation in which one 
person acts for or represents another by his authority.” 
Wigfall v Detroit, 504 Mich 330, 340; 934 NW2d 760 
(2019) (quotation marks and citation omitted). “Fun-
damental to the existence of an agency relationship is 
the right of the principal to control the conduct of the 
agent.” Id. (quotation marks and citation omitted). 

The undisputed facts demonstrate a simple buyer-
seller transaction between plaintiff and its customers. 
Nothing in the record shows that plaintiff’s customers 
had any control over where plaintiff purchased aggre-
gate material or the delivery routes that plaintiff chose 
to deliver the material. Plaintiff’s customers sought 
only to procure the best price of the aggregate material 
needed for the projects on a timely basis. Moreover, 
plaintiff’s business was to offer to resell aggregate 
material that it could procure from a third party and 
deliver to its customers. That plaintiff bought the 
material upon request and resold it to its customers 
does not transform plaintiff into a purchasing agent, 
given that plaintiff’s customers did not control plain-
tiff’s conduct and there was no evidence plaintiff rep-
resented its customers as an agent in transactions with 
the aggregate suppliers. In short, the record does not 
support that plaintiff acted as a purchasing agent for 
its customers. 

Relatedly, plaintiff also asserts that it was not 
engaged in retail sales under the GSTA because, as a 
purchasing agent, it did not “agree[]” to be a seller. In 
support, plaintiff explains that the GSTA does not 
defne “sale” and that Black’s Law Dictionary (8th ed) 
defnes that term, in part, as an agreement for the 
transfer of property that includes mutual assent. By 
plaintiff’s logic, because it is a purchasing agent, it 
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never mutually assented to sell property and, thus, 
transfer of ownership passed to the purchasers when 
the supplier delivered the material to plaintiff. This 
argument is without merit. 

First, plaintiff’s argument fails at the outset be-
cause, as explained, the facts do not support a fnding 
that plaintiff acted as a purchasing agent. Second, the 
GSTA does not require mutual assent to engage in 
sales at retail. The GSTA identifes the taxable trans-
action and the person liable for the tax; it does not 
require mutual assent between a buyer and seller for 
imposition of the tax. See MCL 205.52(1). Third, the 
factual realities of plaintiff’s business practices belie 
that plaintiff did not agree to sell aggregate material: 
plaintiff purchased the aggregate material with the 
purpose of reselling it, as refected by plaintiff’s use of 
the resale exemption certifcates and the fact that 
plaintiff remitted sales tax for the material to defen-
dant. Plaintiff’s argument disregards both the plain 
language of the GSTA and the factual realities of its 
business model.2 

In sum, the undisputed evidence demonstrates that 
plaintiff engaged in sales at retail. Thus, plaintiff, as a 
seller of tangible personal property, is liable for sales 
tax, which includes delivery charges incurred before 
the transfer of ownership of the property. MCL 
205.52(1); MCL 205.51(1)(d)(iv). 

B. APPLICABILITY OF MIDWEST POWER LINE 

Alternatively, plaintiff argues that if it is engaged in 
retail sales under MCL 205.52(1), it is not subject to 

2 The conclusion that plaintiff is not a purchasing agent renders 
immaterial plaintiff’s remaining arguments related to its theory that 
purchasing agents are not liable for sales tax (and delivery charges). 
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sales tax (and hence tax on delivery charges) because it 
is not primarily engaged in the business of retail sales. 
In support, plaintiff relies on this Court’s decision in 
Midwest Power Line, in which this Court construed 
language used in the rolling-stock exemption of the 
UTA, i.e., the phrase “engaged in the business of,” 
which is identical to the language used in MCL 
205.52(1) of the GSTA. According to plaintiff, Midwest 

Power Line interpreted that language to mean that the 
activity referred to in the statute must be the primary 
purpose of the business. Plaintiff argues, therefore, 
that because its primary business purpose is transpor-
tation services, it is not “engaged in the business of 
making sales at retail” and is not subject to sales tax on 
delivery charges. 

In Midwest Power Line, we considered a dispute 
concerning the rolling-stock exemption of the UTA, 
which provides that a person is exempt from taxation if 
the person satisfes the defnition of “interstate feet 
motor carrier,” which means, in relevant part, “a per-
son engaged in the business of carrying persons or 
property, other than themselves, their employees, or 
their own property, for hire across state lines . . . .” 
MCL 205.94k(6)(d) (emphasis added). In that case, the 
petitioner provided repair and maintenance services to 
electrical utilities but would sometimes pick up its 
customer’s materials and transport them to out-of-
state repair sites. Midwest Power Line, 324 Mich App 
at 445. In determining that the petitioner was not an 
“interstate feet motor carrier,” we held that the term 
means “a business that is particularly engaged in 
providing transportation for hire.” Id. at 448. Because 
the customers hired the petitioner to repair power 
lines, and interstate transportation was incidental to 
that service, this Court concluded that the petitioner 
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was not an “interstate feet motor carrier” and did not 
qualify for the exemption. Id. at 447-448. 

Even assuming that Midwest Power Line created a 
primary-purpose test for the rolling-stock exemption 
on the basis of the “engaged in the business of” lan-
guage of MCL 205.94k(6)(d), it is improper to simply 
insert this meaning into the language of the GSTA 
without regard to its larger context. When construing 
particular words in a statute, this Court “must con-
sider both the plain meaning of the critical word or 
phrase as well as its placement and purpose in the 
statutory scheme.” Herman v Berrien Co, 481 Mich 
352, 366; 750 NW2d 570 (2008) (quotation marks and 
citation omitted). “Unless defned in the statute, every 
word or phrase of a statute should be accorded its plain 
and ordinary meaning, taking into account the context 
in which the words are used.” In re Smith Estate, 252 
Mich App 120, 124; 651 NW2d 153 (2002). And while it 
is true that “[s]tatutes that relate to the same subject 
or that share a common purpose are in pari materia 

and must be read together as one law,” Belcher v Ford 

Motor Co, 333 Mich App 717, 723; 963 NW2d 423 
(2020) (quotation marks and citation omitted), we will 
“avoid a construction that would render any part of the 
statute surplusage or nugatory,” In re Smith Estate, 
252 Mich App at 124 (quotation marks and citation 
omitted). 

Reading MCL 205.52(1) in context of the GSTA 
evinces no intent that only persons who engage pri-

marily in retail sales are subject to sales tax. For 
example, MCL 205.52(3) requires a person engaged in 
business activities aside from retail sales to maintain 
separate books and records for that activity. That 
section also mandates that the failure to do so will 
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subject the person’s entire gross proceeds to sales tax.3 

This provision makes no distinction for a person whose 
primary business is something other than retail sales. 
To subject only persons whose primary business is 
retail sales to sales tax under plaintiff’s interpretation 
would render MCL 205.52(3) meaningless. 

Likewise, MCL 205.54d(i) provides that a person is 
exempt from sales tax if the “sale [is] made outside of 
the ordinary course of the seller’s business.” Conse-
quently, all sales at retail are subject to taxation, 
regardless of whether a person’s primary business is 
retail sales, so long as the sales are made within the 
person’s ordinary course of business. Under plaintiff’s 
interpretation, only a person that is primarily engaged 
in retail sales would be subject to taxation, which 
would also render MCL 205.54d(i) meaningless. 

In sum, nowhere does the GSTA require that a 
person be primarily engaged in the business of retail 
sales to be subject to tax. To agree with plaintiff would 
be contrary to the Legislature’s intent as manifested in 
the plain language of the GSTA. Rather, when read as 
a whole and in context, the GSTA recognizes that a 
person engaged in more than one business activity will 
be subject to sales tax so long as the sale was within 

3 MCL 205.52(3) states: 

Any person engaged in the business of making sales at retail 
who is at the same time engaged in some other kind of business, 
occupation, or profession not taxable under this act shall keep 
books to show separately the transactions used in determining 
the tax levied by this act. If the person fails to keep separate 
books, there shall be levied upon him or her the tax provided for 
in subsection (1) equal to 6% of the entire gross proceeds of both 
or all of his or her businesses. The taxes levied by this section are 
a personal obligation of the taxpayer. 
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the person’s ordinary course of business and an exemp-
tion does not otherwise apply. 

C. INCIDENTAL-TO-SERVICES TEST 

Finally, plaintiff claims that if it is deemed to be 
involved in the transfer of tangible personal property, 
then under the incidental-to-services test of Catalina 

Marketing, it is engaged in the provision of a service 
(procurement and delivery of aggregate material) and, 
thus, not subject to tax. 

Contrary to plaintiff’s argument, the Court of 
Claims correctly found that Catalina Marketing is 
irrelevant to the facts of this case. In Catalina Market-

ing, which involved the sales-tax liability of a person 
engaged in providing advertising research and related 
paper coupons (the transfer of tangible personal prop-
erty), the Michigan Supreme Court articulated a gen-
eral rule that “sales tax applies only to sales of tangible 
personal property, not sales of services.” Catalina Mar-

keting, 470 Mich at 19. As a consequence, the Court 
recognized that “[w]hen a single transaction, as here, 
involves both the provision of services and the transfer 
of tangible personal property, it must be categorized as 
either a service or a tangible property transaction.” Id. 
The Court, however, recognized instances in which 
services may be subject to sales tax. Specifcally, the 
Court noted that exceptions to the general rule may 
exist that will make the rendition of a service taxable, 
citing as an example the statutory imposition of sales 
tax on sales of electricity and its related service distri-
bution. Id. at 19 n 4. 

At issue in this case is the taxability of delivery 
charges. The Legislature expressly included delivery 
charges related to the sale of tangible personal prop-
erty within the defnition of “sales price,” to which 
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sales tax applies. MCL 205.51(1)(d)(iv). Hence, the 
Legislature expressed a clear intent that delivery ser-
vices related to the transfer of ownership of tangible 
personal property are taxable. See MCL 205.52(1); 
MCL 205.51(1)(d)(iv). Consequently, Catalina Market-

ing’s incidental-to-services test is not applicable be-
cause the Legislature expressly mandated that such 
delivery services be subject to sales tax. 

Affrmed. Defendant, as the prevailing party, may 
tax costs. 

K. F. KELLY, P.J., and GADOLA and REDFORD, JJ., 
concurred. 
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In re SANGSTER 

Docket No. 352147. Submitted December 15, 2021, at Lansing. Decided 
January 13, 2022, at 9:05 a.m. Leave to appeal denied 509 Mich 
1054 (2022). 

The Department of Licensing and Regulatory Affairs fled an 

administrative complaint against Shelly Ann-Marie Sangster, a 

registered nurse, alleging that she was subject to discipline under 

MCL 333.16221(a) for violation of general duty, (b)(iii) for mental 

or physical inability to practice in a safe and competent manner, 

and (b)(vi) for lack of good moral character. Respondent met FL in 

2016 at a casino and moved into his home shortly after they met. 

FL suffered from terminal cancer, and respondent told him that 
she was a nurse, and homeless, and that they could help each 
other. Respondent claimed that she became a home assistant to 
FL and helped him with household chores, but FL’s adult daugh-
ters and FL’s doctor testifed that respondent held herself out as 
FL’s caregiver. FL added respondent to his checking account and 
to multiple lines of credit, and he purchased clothing and other 
items for her. FL developed romantic feelings for respondent, 
which were not reciprocated, and respondent moved out of FL’s 
home when he began to make romantic advances. FL’s daughters 
testifed that around this time, respondent took FL’s car and left 
him stranded at a hotel for multiple days. FL moved in with one 
of his daughters, who helped him fle a personal protection order 
against respondent. In 2018, FL was interviewed by an investi-
gator with the Bureau of Professional Licensing about his rela-
tionship with respondent. Petitioner fled its complaint in 2018, 
and following a hearing, the Board of Nursing Disciplinary 
Subcommittee, which is part of petitioner, adopted the fndings of 
fact and conclusions of law of the hearings examiner that respon-
dent had violated MCL 333.16221(a) and (b)(vi) and revoked 
respondent’s nursing license. Respondent appealed. 

The Court of Appeals held: 

1. Under MCL 333.16231a, a hearing must be held, in certain 
circumstances, on a complaint fled by petitioner against a 
licensee for an alleged violation of MCL 333.16221. The hearings 
examiner prepares fndings of fact and conclusions of law for the 
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appropriate disciplinary subcommittee, and the disciplinary sub-

committee reviews the recommended fndings of fact and legal 

conclusions in imposing a penalty. Respondent argued that the 

relevant disciplinary subcommittee in this case, the Board of 

Nursing Disciplinary Subcommittee, lacked jurisdiction because 

there was no nexus between respondent’s relationship with FL 

and the practice of a health profession as required by MCL 

333.16221. Under the statute, petitioner has the authority or 

jurisdiction to investigate and have a subcommittee hold hear-

ings in relation to activities connected to the practice of a health 

profession, as well as the authority or jurisdiction to investigate 

and hold subcommittee hearings on any allegations of a violation 

set forth in MCL 333.16221. Jurisdiction existed in this case 

because there were allegations of various violations listed in MCL 

333.16221, including that respondent used her status as a regis-

tered nurse to exploit and defraud FL. Although respondent’s 

arguments focused on the strength of the allegations, the juris-

diction of petitioner to investigate and the disciplinary subcom-
mittee to conduct a hearing, assess the evidence, and render 
fndings depended only on the nature of the allegations, not on the 
truth of them. 

2. The hearings examiner admitted hearsay evidence at the 
hearing, including the testimony of FL’s daughters, his doctor, 
and the investigator regarding what they had been told about the 
events by FL. Respondent argued that this was error requiring 
reversal, and petitioner did not dispute that the testimony was 
hearsay. However, under MCL 24.275 of the Administrative 
Procedures Act, MCL 24.201 et seq., an agency may admit and 
give probative effect to evidence of a type commonly relied upon 
by “reasonably prudent men” in the conduct of their affairs. 
Under this standard, evidentiary rulings in administrative pro-
ceedings may stray from courtroom rules of evidence. In this case, 
strict adherence to the Michigan Rules of Evidence was not 
practicable because FL died before the hearing, and the only way 
to consider his version of the events was through the testimony of 
those he shared it with, including his daughters, his doctor, and 
the investigator. Pursuant to MCL 24.275, a “reasonably prudent” 
person would have relied on this testimony, given that the 
information was relayed to the witnesses directly by FL, FL’s 
daughters were familiar with his perspective on respondent, and 
the investigator and FL’s doctor were neutral witnesses with no 
reason to skew FL’s words. 

3. When used as a requirement for a professional license, the 
term “good moral character” means the propensity of an indi-
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vidual to serve the public in the licensed area in a fair, honest, 

and open manner. Respondent argued that the hearing examiner 

erred by concluding that she lacked good moral character under 

MCL 333.16221(b)(vi), but the evidence was suffcient for a 

reasonable person to conclude that respondent used her status as 

a nurse to exploit FL for her own personal and fnancial beneft. 

There was testimony that respondent held herself out as FL’s 

caregiver and that her status as a nurse gave her credibility in 

this regard with FL. The hearings examiner found this testimony 

more credible than respondent’s, and fndings that are based on 

credibility determinations generally are not disturbed on appeal. 

The record supported the conclusion that respondent lacked the 
propensity to serve the public in the licensed area in a fair, 
honest, and open manner and thus that respondent lacked good 
moral character. 

4. Respondent argued that her due-process rights were vio-
lated because the state revoked her license on the basis of its 
disapproval of her “unconventional” but consensual relationship 
with FL. Citing Lawrence v Texas, 539 US 558 (2003), respondent 
asserted that consenting adults have an absolute right to engage 
in private relationships of their choosing when there is no 
evidence that any law is being violated. A mutually consensual 
relationship that causes no harm and no violation of the law 
would be an impermissible basis for revoking respondent’s li-
cense. However, the hearings examiner found that respondent’s 
relationship with FL was exploitative and harmful to FL, and the 
evidence was suffcient to support these fndings. Therefore, there 
was no due-process violation. 

Affrmed. 

ADMINISTRATIVE PROCEDURES ACT – ADMINISTRATIVE HEARINGS – EVIDENTIARY 

RULINGS – “REASONABLY PRUDENT MEN’’ STANDARD. 

Under MCL 24.275 of the Administrative Procedures Act, MCL 
24.201 et seq., in a contested case, the rules of evidence as applied 
in nonjury civil cases shall be followed as far as is practicable, but 
an agency may admit and give probative effect to evidence of a 
type commonly relied on by “reasonably prudent men” in the 
conduct of their affairs; under the “reasonably prudent men” 
standard, in administrative proceedings, evidentiary rulings may 
stray from rigid courtroom rules regarding the admissibility of 
evidence. 

Dana Nessel, Attorney General, Fadwa 

A. Hammoud, Solicitor General, and Bruce Charles 
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Johnson, Assistant Attorney General, for the Depart-
ment of Licensing and Regulatory Affairs. 

Fleming Yatooma & Borowicz (by Gavin J. Fleming) 
for Shelly Ann-Marie Sangster. 

Before: MARKEY, P.J., and SHAPIRO and RONAYNE 

KRAUSE, JJ. 

PER CURIAM. Respondent, Shelly Ann-Marie Sang-
ster, R.N., appeals by right the order of the Board of 
Nursing Disciplinary Subcommittee (BNDS) revoking 
respondent’s nursing license on the basis of MCL 
333.16221(a) (violation of general duty) and (b)(vi) 
(lack of good moral character). We affrm. 

I. FACTS 

A. BACKGROUND 

Respondent was a registered nurse but had not been 
employed in that capacity since 2012. This case arises 
from a relationship that respondent cultivated with a 
75-year-old man, FL. FL died prior to the hearing on 
this matter; therefore, the facts were derived from the 
testimony of FL’s two adult daughters, FL’s doctor, 
respondent, and an investigator with the Bureau of 
Professional Licensing who interviewed FL prior to his 
death. FL’s wife of more than 50 years died suddenly 
shortly before the events that gave rise to this case, 
and at all relevant times FL was suffering from a 
terminal form of cancer. 

FL was addicted to gambling and frequently patron-
ized a local casino. FL and respondent met in 2016 
while both were gambling at the casino, and respon-
dent moved into FL’s home shortly after the two met. 
FL’s daughters testifed that immediately after meet-
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ing, respondent told FL that she was a nurse, that she 
was homeless, and that the pair could assist one 
another. Respondent, however, testifed that such a 
conversation never occurred and that FL offered to let 
her stay with him because he knew that she did not 
have a home and that she did not want to move back in 
with her mother. Respondent claimed that she then 
became a sort of “home assistant” for FL and helped 
him with cleaning, cooking, shopping, and other house-
hold chores. But FL’s daughters, as well as FL’s doctor, 
testifed that respondent held herself out as FL’s 
caregiver and that her status as a nurse gave her 
substantial credibility with FL in this regard. 

It is undisputed that FL spent substantial sums of 
money while respondent was living with him and that 
FL added respondent to his checking account as well as 
to multiple lines of credit. One of FL’s daughters 
testifed that FL spent approximately $40,000 on re-
spondent, although she did not supply any documen-
tation to verify that fgure. Respondent admitted that 
FL spent a lot of money purchasing clothes and other 
necessities for her, and she also acknowledged that he 
paid her a few hundred dollars a week for her services. 
But respondent denied that she “swindle[d]” him for 
money or gifts, insisted that the checking account and 
lines of credit were established so that she could 
purchase groceries for FL, and stated that most of the 
money FL spent during that time was related to his 
gambling addiction. 

FL had hopes of forming a romantic relationship 
with respondent, but his feelings for her were unrecip-
rocated. Respondent testifed that toward the end of 
her time living with FL, he began making romantic 
advances, and she therefore decided that it was time 
for her to move out. FL’s daughters testifed that 
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around this time, respondent took FL’s car and left him 
stranded at a hotel for multiple days. FL called them 
when this happened, and he did not know where he 
was or what to do. One daughter testifed that while 
respondent was gone with FL’s car, respondent visited 
an ATM and took approximately $1,000 from the joint 
checking account she shared with FL. Respondent 
testifed that she was given permission by FL to take 
his car so that she could move out of his house. 

After this incident, FL moved in with one of his 
daughters, and she helped him obtain a personal 
protection order (PPO) against respondent. This 
daughter also initiated protective proceedings to estab-
lish a guardianship and conservatorship over FL, and 
respondent was held in contempt of court for violating 
the PPO by attending the guardianship hearing. FL 
lived with his daughter until his death, and she testi-
fed that FL felt as though respondent had taken 
advantage of him. In 2018, FL was interviewed by the 
investigator about his relationship with respondent. 
The investigator’s testimony largely corroborated the 
testimony of FL’s daughters, and she stated that FL 
felt embarrassed about what had happened. 

B. PROCEDURAL HISTORY 

On December 28, 2018, petitioner, the Michigan 
Department of Licensing and Regulatory Affairs 
(LARA), through the Director of the Bureau of Profes-
sional Licensing, fled an administrative complaint 
against respondent, alleging that respondent was sub-
ject to discipline under MCL 333.16221(a) (violation of 
general duty), (b)(iii) (mental or physical inability to 
practice in safe and competent manner), and (b)(vi) 
(lack of good moral character). Petitioner also issued 
an order of summary suspension, and on March 5, 
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2019, respondent fled a petition for dissolution of 
summary suspension. After multiple adjournments, 
the details of which are not relevant to this appeal, a 
hearing on the complaint was held on August 26, 2019. 
On October 15, 2019, the hearings examiner issued a 
proposal for decision in which he found that respon-
dent had violated MCL 333.16221(a) and (b)(vi) but not 
(b)(iii). On November 3, 2019, respondent fled excep-
tions to the proposal for decision, and on December 16, 
2019, the BNDS entered a fnal order in which it 
adopted the hearings examiner’s fndings of fact and 
conclusions of law. As punishment for the statutory 
violations, the BNDS revoked respondent’s nursing 
license. 

II. ANALYSIS 

A. STANDARDS OF REVIEW AND OVERVIEW OF 
DISCIPLINARY PROCEEDINGS 

Rulings by disciplinary boards or subcommittees are 
reviewed on appeal solely under Const 1963, art 6, 
§ 28. Dep’t of Community Health v Anderson, 299 Mich 
App 591, 597; 830 NW2d 814 (2013); Dep’t of Commu-

nity Health v Risch, 274 Mich App 365, 371; 733 NW2d 
403 (2007). Const 1963, art 6, § 28 provides, in relevant 
part: 

All fnal decisions, fndings, rulings and orders of any 

administrative offcer or agency existing under the consti-

tution or by law, which are judicial or quasi-judicial and 
affect private rights or licenses, shall be subject to direct 
review by the courts as provided by law. This review shall 
include, as a minimum, the determination whether such 
fnal decisions, fndings, rulings and orders are authorized 
by law; and, in cases in which a hearing is required, 
whether the same are supported by competent, material 
and substantial evidence on the whole record. 
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This Court must review the entire record, not just 
the portions that support an agency’s fndings, when 
assessing whether the agency’s decision was supported 
by competent, material, and substantial evidence on 
the whole record. Risch, 274 Mich App at 372. “Sub-
stantial evidence” means evidence that a reasonable 
person would fnd acceptably suffcient to support a 
conclusion. Id. This may be substantially less than a 
preponderance of evidence, but does require more than 
a scintilla of evidence. Id. The Risch panel further 
observed: 

Moreover, if the administrative fndings of fact and 
conclusions of law are based primarily on credibility 
determinations, such fndings generally will not be dis-
turbed because it is not the function of a reviewing court to 
assess witness credibility or resolve conficts in the evi-
dence. A reviewing court may not set aside factual fndings 
supported by the evidence merely because alternative 
fndings could also have been supported by evidence on the 
record or because the court might have reached a different 
result. [Id. at 372-373 (citations omitted).] 

“Under th[e] test, it does not matter that the con-
trary position is supported by more evidence, that is, 
which way the evidence preponderates, but only 
whether the position adopted by the agency is sup-
ported by evidence from which legitimate and support-
able inferences were drawn.” McBride v Pontiac Sch 

Dist (On Remand), 218 Mich App 113, 123; 553 NW2d 
646 (1996). “[A]n appellate court must generally defer 
to an agency’s administrative expertise.” Anderson, 
299 Mich App at 598. For purposes of Const 1963, art 
6, § 28, a decision is not “authorized by law” when it is 
in violation of a statute or a constitutional provision, in 
excess of an agency’s statutory authority or jurisdic-
tion, made upon unlawful procedure that results in 
material prejudice, or when it is arbitrary and capri-
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cious. Northwestern Nat’l Cas Co v Comm’r of Ins, 231 
Mich App 483, 488-489; 586 NW2d 563 (1998). 

Respondent also raises a due-process argument, 
which presents a question of constitutional law that we 
review de novo. People v Nunley, 491 Mich 686, 696-
697; 821 NW2d 642 (2012). Unpreserved constitutional 
arguments are reviewed for plain error affecting sub-
stantial rights. See In re Osborne (On Remand, After 

Remand), 237 Mich App 597, 606; 603 NW2d 824 
(1999). 

MCL 333.16221 lists a number of violations or 
grounds that can result in disciplinary proceedings 
against a licensee. In pertinent part, MCL 333.16221 
provides: 

Subject to section 16221b, the department shall inves-

tigate any allegation that 1 or more of the grounds for 

disciplinary subcommittee action under this section exist, 

and may investigate activities related to the practice of a 

health profession by a licensee, a registrant, or an appli-

cant for licensure or registration. The department may 

hold hearings, administer oaths, and order the taking of 

relevant testimony. After its investigation, the department 

shall provide a copy of the administrative complaint to the 

appropriate disciplinary subcommittee. The disciplinary 

subcommittee shall proceed under section 16226 if it fnds 

that 1 or more of the following grounds exist: 

(a) Except as otherwise specifcally provided in this 

section, a violation of general duty, consisting of negli-

gence or failure to exercise due care, including negligent 

delegation to or supervision of employees or other indi-

viduals, whether or not injury results, or any conduct, 

practice, or condition that impairs, or may impair, the 

ability to safely and skillfully engage in the practice of the 

health profession. 
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(b) Personal disqualifcations, consisting of 1 or more of 

the following: 

* * * 

(vi) Lack of good moral character. 

MCL 333.16231 authorizes the issuance of a com-
plaint against a licensee for an alleged violation of 
MCL 333.16221. And MCL 333.16231a provides for a 
hearing on the complaint before a hearings examiner. 
At the hearing, the licensee “may be represented . . . by 
legal counsel.” MCL 333.16231a(4). The hearings ex-
aminer “shall determine if there are grounds for disci-
plinary action under section 16221 . . . .” MCL 
333.16231a(2). The hearings examiner must “prepare 
recommended fndings of fact and conclusions of law 
for transmittal to the appropriate disciplinary subcom-
mittee.” Id. “In imposing a penalty . . . , a disciplinary 
subcommittee shall review the recommended fndings 
of fact and conclusions of law of the hearings exam-
iner.” MCL 333.16237(1). Under MCL 333.16237(3), 
“[i]n reviewing the recommended fndings of fact and 
conclusions of law of the hearings examiner and the 
record of the hearing, a disciplinary subcommittee may 
request the hearings examiner to take additional tes-
timony or evidence on a specifc issue or may revise the 
recommended fndings of fact and conclusions of law as 
determined necessary by the disciplinary subcommit-
tee, or both.” A disciplinary subcommittee is not per-
mitted to conduct its own investigation or to take its 
own additional testimony or evidence. Id. MCL 
333.16237(4) provides: 

If a disciplinary subcommittee fnds that a preponder-
ance of the evidence supports the recommended fndings 
of fact and conclusions of law of the hearings examiner 
indicating that grounds exist for disciplinary action, the 
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disciplinary subcommittee shall impose an appropriate 

sanction . . . . If the disciplinary subcommittee fnds that 

a preponderance of the evidence does not support the 

fndings of fact and conclusions of law of the hearings 

examiner indicating that grounds exist for disciplinary 

action, the disciplinary subcommittee shall dismiss the 

complaint. A disciplinary subcommittee shall report fnal 

action taken by it in writing to the appropriate board or 

task force. 

When a disciplinary subcommittee fnds the exis-
tence of one or more of the grounds set forth in MCL 
333.16221, the subcommittee is authorized under MCL 
333.16226 to impose various sanctions against a li-
censee. And MCL 333.16226(2) provides: 

Determination of sanctions for violations under this 

section shall be made by a disciplinary subcommittee. If, 

during judicial review, the court of appeals determines 

that a fnal decision or order of a disciplinary subcommit-

tee prejudices substantial rights of the petitioner for 1 or 

more of the grounds listed in section 106 of the adminis-

trative procedures act of 1969, MCL 24.306, and holds 
that the fnal decision or order is unlawful and is to be set 
aside, the court shall state on the record the reasons for 
the holding and may remand the case to the disciplinary 
subcommittee for further consideration. 

B. DISCUSSION 

Respondent frst argues that the BNDS lacked ju-
risdiction to hear this case because there was no nexus 
between respondent’s relationship with FL and the 
practice of a health profession. We disagree. 

As indicated earlier, MCL 333.16221 provides, in 
pertinent part, that LARA “shall investigate any alle-
gation that 1 or more of the grounds for disciplinary 
subcommittee action under this section exist, and may 
investigate activities related to the practice of a health 
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profession by a licensee, a registrant, or an applicant 
for licensure or registration.” (Emphasis added.)1 Pur-
suant to these two types of investigatory powers, LARA 
“may hold hearings, administer oaths, and order the 
taking of relevant testimony.” MCL 333.16221. Al-
though LARA has the authority or jurisdiction to 
investigate and have a subcommittee hold hearings in 
relation to activities connected to the practice of a 
health profession, it also has the authority or jurisdic-
tion to investigate any allegations of a violation set 
forth in MCL 333.16221 and then hold a subcommittee 
hearing on the matter. Jurisdiction existed in this case 
because there were allegations premised on various 
grounds listed in MCL 333.16221. LARA and the 
BNDS were presented with allegations that respon-
dent used her status as a registered nurse to exploit 
and defraud FL. Respondent’s arguments regarding 
this issue pertain to the strength of the evidence 
supporting the allegations; however, those arguments 
have no bearing on whether LARA had the authority to 
investigate the allegations in the frst place and lodge 
an administrative complaint or whether the BNDS had 
jurisdiction to conduct a hearing, assess the evidence, 
and render fndings concerning the allegations. In 
other words, the jurisdiction of the BNDS depended on 
the nature of the allegations, not upon the truth of 
those allegations. 

Respondent next argues that the hearings examiner 
committed error warranting reversal by admitting 
hearsay testimony. We disagree. 

Petitioner contends that respondent failed to pre-
serve this argument. An issue is preserved if it has 
been “raised before, addressed by, or decided by the 

1 The BNDS is an entity within LARA and its Bureau of Professional 
Licensing. 
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lower court or administrative tribunal.” Gen Motors 

Corp v Dep’t of Treasury, 290 Mich App 355, 386; 803 
NW2d 698 (2010). While respondent did not raise an 
objection to every instance of alleged hearsay testi-
mony, respondent did raise a hearsay objection early in 
the proceeding and the hearings examiner indicated 
that he did not intend to exclude evidence on the basis 
of hearsay. Therefore, we conclude that the hearsay 
issue was adequately preserved. 

“ ‘Hearsay’ is a statement, other than the one made 
by the declarant while testifying at the trial or hearing, 
offered in evidence to prove the truth of the matter 
asserted.” MRE 801(c). “A ‘statement’ is (1) an oral or 
written assertion or (2) nonverbal conduct of a person, 
if it is intended by the person as an assertion.” MRE 
801(a). 

Substantial portions of the evidence admitted and 
considered by the hearings examiner constituted hear-
say. Specifcally, respondent challenges the testimony 
of FL’s daughters, the investigator, and FL’s doctor. 
FL’s daughters testifed in regard to what FL told them 
about his relationship with respondent and how she 
left him stranded at a hotel. The doctor also testifed 
with respect to what FL told him regarding FL’s 
relationship with respondent. Finally, the investigator 
testifed about an interview that she conducted with 
FL to discuss respondent’s conduct. Petitioner does not 
dispute that this testimony was hearsay, that it did not 
fall within any hearsay exception, and that it would 
not have been admissible in an ordinary criminal or 
civil trial. 

Nevertheless, the fact that the hearings examiner 
admitted hearsay does not necessarily mean that the 
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examiner erred. Section 75 of the Administrative Pro-
cedures Act, MCL 24.201 et seq., provides, in relevant 
part: 

In a contested case the rules of evidence as applied in a 

nonjury civil case in circuit court shall be followed as far 

as practicable, but an agency may admit and give proba-

tive effect to evidence of a type commonly relied upon by 

reasonably prudent men in the conduct of their affairs. 

Irrelevant, immaterial or unduly repetitious evidence may 

be excluded. Effect shall be given to the rules of privilege 

recognized by law. [MCL 24.275 (emphasis added).] 

In light of the “reasonably prudent men” standard in 
MCL 24.275, “[i]t is now established that evidentiary 
rulings in administrative proceedings may stray from 
rigid courtroom rules on evidence.” Rentz v Gen Motors 

Corp, Fisher Body Div, Fleetwood Plant, 70 Mich App 
249, 253; 245 NW2d 705 (1976). 

In this case, strict adherence to the Michigan Rules 
of Evidence was not practicable because FL died before 
the hearing. Therefore, the only way that the hearings 
examiner could consider FL’s version of events was to 
admit hearsay evidence in the form of testimony from 
the people to whom FL had described his relationship 
with respondent. Given MCL 24.275, the dispositive 
issue is whether reasonably prudent men in the con-
duct of their affairs would have relied on the hearsay 
testimony. 

The hearings examiner had ample reason to con-
clude that the evidence was suffciently reliable to 
warrant admission. The evidence was not far removed 
from the source given that each witness was repeating 
information that had been relayed directly to them by 
FL, who had experienced the events frsthand. FL 
moved in with one of his daughters after he stopped 
living with respondent, and the daughter testifed that 
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she spent “almost every day” with him from that point 
until his death. Therefore, she had the opportunity to 
become quite familiar with FL’s perspective on his 
interactions with respondent. The investigator and the 
doctor were neutral and had no incentive to skew FL’s 
words. We are aware of no information that substan-
tially undermines the credibility of these witnesses 
and conclude that a reasonably prudent person would 
have relied on the hearsay testimony. Moreover, re-
spondent merely argues in conclusory fashion that a 
reasonably prudent person would not have relied on 
the hearsay testimony but fails to proffer any reasons 
for that conclusion. Reversal is unwarranted. 

Respondent next argues that the hearings examiner 
erred by ruling that she lacked good moral character 
for purposes of MCL 333.16221(b)(vi). We disagree. 
Petitioner argues that respondent failed to preserve 
this issue. But respondent’s continuous position below, 
both at the hearing and in the exceptions to the 
proposal for decision, was that petitioner failed to 
establish the statutory grounds for revocation of her 
license, including lack of good moral character. There-
fore, this issue is preserved. See Gen Motors Corp, 290 
Mich App at 386. 

“The phrase ‘good moral character’, when used as a 
requirement for an occupational or professional li-
cense[,] . . . means the propensity on the part of an 
individual to serve the public in the licensed area in a 
fair, honest, and open manner.” MCL 338.41(1); see 
also Bureau of Health Professions v Serven, 303 Mich 
App 305, 310; 842 NW2d 561 (2013) (applying MCL 
338.41(1) to an allegation made under MCL 
333.16221(b)(vi)). 
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The following excerpt from the hearings examiner’s 
fndings summarizes the conduct of respondent that 
demonstrated a lack of good moral character in the 
view of the examiner: 

The facts in this case are truly disturbing. Shortly after 

meeting at a casino, Respondent found herself living in 

F.L.’s home, driving his car and commandeering his f-

nances. Although Petitioner failed to provide a record 

demonstrating the precise dollar amount, F.L.’s daughters 

credibly testifed that Respondent may be responsible for 

spending up to $40,000 in funds from F.L.’s credit cards 

and accounts. The credible testimony on this record also 

shows F.L. felt embarrassed and victimized after he real-

ized he had been taken for a ride when he reported to [the 

investigator] how Respondent caused him to lose thou-

sands and thousands of dollars. [The investigator] was a 

disinterested witness who offered objective and very cred-

ible testimony. 

The evidence was suffcient for a reasonable person 
to conclude that respondent used her status as a nurse 
to exploit FL for her own personal and fnancial ben-
eft. FL’s daughters testifed that FL was terminally ill 
and that he had been struggling emotionally since the 
sudden death of his wife. FL’s daughters also testifed 
that respondent told FL shortly after meeting him that 
she was a nurse and that they could help each other. 
One daughter indicated that respondent’s status as a 
nurse gave her credibility with FL as a caregiver. FL’s 
doctor testifed that when he met respondent at one of 
FL’s appointments, she held herself out as his “care-
taker.” FL’s daughters asserted that respondent al-
lowed FL to make frequent and extravagant purchases 
for her and estimated that FL spent close to $40,000 on 
respondent. Even presuming that some of the $40,000 
that disappeared from FL’s funds probably went to 
gambling rather than to respondent, respondent ad-
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mitted that she was added to FL’s fnancial accounts 
and that she allowed FL to purchase coats, clothing, 
and other necessities for her. A daughter testifed that 
she spent virtually every day with FL after respondent 
stopped living with him, that she obtained insight into 
the situation, and that respondent appeared to be 
using her nursing license to exploit FL. She empha-
sized that respondent always presented herself as 
being FL’s healthcare person, indicating “that she was 
taking care of his health.” As noted earlier, FL’s daugh-
ters testifed that respondent once abandoned FL with-
out a car at a hotel for multiple days and took more 
than $1,000 of FL’s money from an ATM. The investi-
gator testifed that FL told her that respondent held 
herself out as FL’s caregiver, and FL also informed the 
investigator about the incident in which he was aban-
doned at a hotel. 

Respondent’s testimony directly contradicted sub-
stantial portions of the testimony offered by petition-
er’s witnesses. But the hearings examiner found that 
“[r]espondent’s version of the events was inconsistent, 
illogical, and largely self-serving” and that “[t]he tes-
timony from F.L.’s daughters, [the doctor,] and [the 
investigator], on the other hand, were more consistent, 
logical and reasonable, which made their testimony 
more credible than Respondent’s.” This Court gener-
ally does not disturb fndings that are based on cred-
ibility determinations, and we do not reverse factual 
fndings merely because there were other fndings that 
the evidence could have supported. Risch, 274 Mich 
App at 372-373. The record supported a conclusion that 
respondent lacked the propensity “to serve the public 
in the licensed area in a fair, honest, and open man-
ner.” MCL 338.41(1). Accordingly, there was substan-
tial, competent, and material evidence supporting the 
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determination of the hearings examiner that respon-
dent lacked good moral character. 

Finally, respondent argues that her due-process 
rights were violated because the revocation of her 
license was based on the state’s disapproval of an 
unconventional but consensual relationship. We dis-
agree. Respondent contends that her license was 
revoked because her “non-mainstream” relationship 
with FL was viewed as “inappropriate or morally 
unacceptable” by the state of Michigan. Respondent 
cites Lawrence v Texas, 539 US 558; 123 S Ct 2472; 
156 L Ed 2d 508 (2003), for the proposition that the 
state was not entitled to do this because “consenting 
adults have an absolute right to engage in private 
relationships of their choosing, where, as here, there 
is no evidence of the violation of any law.” We agree 
that a mutually consensual relationship that causes 
no harm and no violation of the law would be an 
impermissible basis for revoking respondent’s license, 
but the hearings examiner found that the relationship 
was exploitative and harmful to FL. Respondent’s 
argument essentially is that the hearings examiner’s 
fndings were erroneous, that respondent’s interpre-
tation of the evidence was that she and FL had a 
consensual and mutually benefcial, though uncon-
ventional, relationship, that this Court should accept 
her interpretation of the evidence rather than the 
examiner’s, and that, in light of her interpretation of 
the evidence, the state had no right to revoke her 
license. But for all the reasons discussed above, the 
evidence was suffcient to support the hearings exam-
iner’s fndings. Therefore, we decline respondent’s 
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invitation to substitute her interpretation of the evi-
dence and likewise reject her constitutional argument. 

We affrm. 

MARKEY, P.J., and SHAPIRO and RONAYNE KRAUSE, JJ., 
concurred. 
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LAKESIDE RETREATS, LLC v CAMP NO COUNSELORS LLC 

Docket No. 355779. Submitted October 13, 2021, at Grand Rapids. 
Decided January 13, 2022, at 9:10 a.m. 

Lakeside Retreats, LLC, brought an action in the Van Buren Circuit 
Court against Camp No Counselors LLC (CNC) and Adam 
Tichauer, asserting claims of fraud, breach of contract, quantum 
meruit, and that Tichauer operated CNC as Tichauer’s alter ego. 
Plaintiff, as the manager of a summer-camp property, entered 
into an agreement with CNC to rent the camp to CNC for a 
retreat; Tichauer, the founder, CEO, and authorized representa-
tive of CNC, negotiated the contract on behalf of CNC. CNC used 
the property in September 2018 but failed to pay in full for its use 
of the camp. Plaintiff fled this action, and defendants, in lieu of 
fling an answer, moved for summary disposition, asserting that 
the court lacked personal jurisdiction over Tichauer, that plaintiff 
failed to allege a suffcient factual basis for its fraud claim, and 
that plaintiff’s alter-ego claim failed to set forth facts suffcient to 
warrant piercing CNC’s corporate veil; defendant did not, in 
general, challenge the breach-of-contract claim. On June 3, 2019, 
defense counsel withdrew the motion, notifying the court and 
plaintiff’s counsel by e-mail of the action. On June 12, 2019, 
defense counsel contacted plaintiff’s attorney regarding the pos-
sibility of a settlement and informed him that she was moving to 
a different law frm; plaintiff’s counsel requested that an offer be 
made. The next day, plaintiff fled a request for defaults in the 
trial court, asserting that defendants had withdrawn their mo-
tion for summary disposition by e-mail and that they had failed to 
fle and serve an answer to the complaint more than six months 
after the case was fled; the clerk of the court entered the defaults, 
and the entries of default and supporting affdavits were sent to 
defense counsel’s original address because she had not informed 
the court of her change of business address. Defense counsel 
notifed plaintiff’s counsel of her new address one month later and 
discovered the entries of default a month after that when she 
checked the registry of actions online; plaintiff’s counsel refused 
defense counsel’s request to withdraw the defaults. Plaintiff 
thereafter moved for default judgments against defendants; the 
court, David J. DiStefano, J., entered the default judgments for a 
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sum certain. Defendants moved to set aside the defaults and the 

default judgments, asserting that the parties had been engaging 

in settlement negotiations rather than litigation and that defen-

dants expected to renotice their motion for summary disposition 

after discovery was completed; plaintiff opposed the motion. The 

trial court refused to set aside the defaults but vacated the 

default judgments because defendants had not received the 

requisite seven days’ notice before the default judgments were 

entered. Plaintiff again moved for entry of default judgments. 

Defendants opposed the motion, questioning, in part, the sum-

certain amount requested in the default. During the ensuing 

hearing, the court refused to revisit the entry of defaults regard-

ing liability but agreed to hold a hearing regarding the amount of 

damages and attorney fees. The parties thereafter stipulated to 

set aside the defaults for the claim of fraud, subject to defendants 

remaining jointly and severally liable for damages under the 

contract and subject to that liability being nondischargeable in 

bankruptcy. The parties also agreed that the court would later 
interpret the contract’s provisions regarding legal fees. Following 
a hearing, the trial court held that under the lease agreement, 
CNC agreed to pay plaintiff’s costs in any litigation against CNC 
and that the “default judgment” established that Tichauer was 
also personally liable for the costs. Following a hearing on the 
issue of attorney fees and costs, the court awarded plaintiff 
attorney fees of $41,153.77, determining that $275 an hour was a 
reasonable hourly rate for plaintiff’s attorneys, and costs of 
$962.24. The court rejected defendants’ objection to the block-
billing format used by plaintiff’s law frm and concluded that 
plaintiff’s attorney had requested a reasonable amount of time; 
the court, however, reduced the amount awarded for clerical work 
performed by paralegals. Defendants appealed. 

The Court of Appeals held: 

1. Michigan law recognizes that a default settles the question 
of liability as to well-pleaded allegations and precludes the 
defaulting party from litigating that issue. In contrast, a default 
judgment reduces the default to a judgment for money damages. 
A defaulted party retains the right to challenge the amount of 
damages, but the defaulted party may no longer challenge liabil-
ity. In general, a party is not entitled to notice in advance of 
taking a default but is entitled to notice in advance of a default 
judgment for purposes of challenging the amount of damages. In 
this case, the trial court cited the “default judgment” as the basis 
for concluding that Tichauer shared CNC’s liability, but the 
default judgment had already been set aside at that time. But it 

https://41,153.77
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was clear from the record that the trial court meant to refer to the 

defaults (not the default judgments), which had conclusively 

established that CNC was an alter ego of Tichauer and that, 

therefore, Tichauer could be held personally liable for CNC’s 

conduct. Accordingly, the trial court correctly concluded that 

Tichauer was personally responsible for CNC’s conduct, including 

the associated damages related to that conduct. To the extent the 

rental contract permitted an award of attorney fees, the trial 

court correctly held that Tichauer was jointly and severally liable, 

along with CNC, for paying them. Defendants failed to properly 

present or support its claim that any attorney fees associated 

with the fraud claim should not have been awarded. Regardless, 

the claim lacked merit because a fair reading of the fraud claim 
was that it arose out of or was based on defendants’ breach of the 
contract. 

2. The party requesting attorney fees must establish the 
reasonableness of those fees, and trial courts must consider a 
nonexclusive list of factors when determining a reasonable attor-
ney fee. The starting point of the calculation is to determine the 
fee customarily charged in the locality for similar legal services, 
which includes considering the yearly State Bar of Michigan 
Economics of Law Practice Survey. Given the evidence presented, 
the trial court did not clearly err when it set the billing rate at 
$275 an hour for four of plaintiff’s attorneys involved in the case. 

3. “Block billing” refers to the time-keeping method by which 
each lawyer and legal assistant enters the total daily time spent 
working on a case, rather than itemizing the time expended on 
specifc tasks. The use of block billing does not per se preclude a 
determination of reasonable hours expended on a matter. Instead, 
block billing is permissible and not intrinsically vague as long as 
the block-billing entries are suffciently detailed to permit an 
analysis of what tasks were performed, the relevance of those 
tasks to the litigation, and whether the amount of time expended 
on those tasks was reasonable. This conclusion is supported by 
the unanimity of prior unpublished opinions of the Court of 
Appeals on this issue, as well as federal court decisions in which 
the focus was on whether particular block-billing entries were 
proper. In this case, the trial court did not abuse it discretion 
when it determined that it was able to assess whether services 
described in plaintiff’s invoices were necessary and whether the 
amount of time spent on those was reasonable. In addition, the 
trial court did not clearly err in its factual assessment of the 
invoices. 

Affrmed. 
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ATTORNEY FEES – REASONABLENESS – BILLING FORMATS – BLOCK BILLING. 

The party requesting attorney fees must establish the reasonable-

ness of those fees, and trial courts must consider a nonexclusive 

list of factors when determining a reasonable attorney fee; “block 

billing” refers to the time-keeping method by which each lawyer 

and legal assistant enters the total daily time spent working on a 

case, rather than itemizing the time expended on specifc tasks; 

the use of block billing does not per se preclude a determination 

of reasonable hours expended on a matter; to avoid being found 

impermissibly vague, block-billing entries must be suffciently 
detailed to permit an analysis of what tasks were performed, the 
relevance of those tasks to the litigation, and whether the amount 
of time expended on those tasks was reasonable. 

Willis Law (by Samuel R. Gilbertson) for plaintiff. 

McGlincheyStafford PLLC (by ShannaM.Boughton) 
for defendants. 

Before: RONAYNE KRAUSE, P.J., and CAMERON and 
RICK, JJ. 

RONAYNE KRAUSE, P.J. Defendants, Camp No Coun-
selors LLC (CNC) and Adam Tichauer, appeal by right 
from the trial court’s orders holding that plaintiff, 
Lakeside Retreats, LLC, was entitled to reasonable 
attorney fees and costs from defendants and holding 
defendants jointly and severally liable in the amount of 
$42,116.01. The underlying dispute in this matter 
arose out of plaintiff’s rental of a campground facility 
to CNC, which then failed to pay for that rental. 
Tichauer is the founder, CEO, and “group authorized 
representative” of CNC; he negotiated the rental 
agreement with plaintiff. Following defendants’ repre-
sentation to the trial court and plaintiff that it was 
withdrawing its motion for summary disposition that 
it had fled in lieu of an answer, and defendants’ failure 
to fle a timely answer to the complaint, defendants 
were defaulted. Plaintiff sought to recover attorney 

https://42,116.01
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fees and costs from defendants under the rental con-
tract. The trial court concluded that, under the con-
tract and the default, defendants were jointly and 
severally liable for attorney fees. It held a hearing and 
took evidence before concluding that the attorney-fee 
award was reasonable. We affrm. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

Plaintiff manages a summer-camp property in Van 
Buren County, Michigan. CNC, represented by 
Tichauer, sought to rent the camp property for a 
retreat. Plaintiff and CNC entered into a “Facility Use 
Agreement,” under which CNC made use of the camp 
in September 2018. However, CNC never paid in full 
for its use of the camp, despite demands made by 
plaintiff, and according to the complaint, “[a]fter the 
event, Defendants ceased communicating with the 
Plaintiff.” Plaintiff commenced this action on Novem-
ber 29, 2018, alleging claims of fraud, “alter ego,” 
breach of contract, and quantum meruit. Defendants 
never seriously disputed that CNC breached the con-
tract with plaintiff. Rather, defendants only challenged 
whether Tichauer had any personal liability for the 
breach and whether any fraud had occurred. 

In lieu of an answer, defendants moved for summary 
disposition. The motion never addressed breach of 
contract or quantum meruit as to CNC, but it never-
theless requested dismissal of the entire action. 
Rather, the motion contended that, notwithstanding 
the fact that defendants’ counsel had fled an uncondi-
tional appearance on behalf of both CNC and Tichauer, 
the court lacked personal jurisdiction over Tichauer. It 
also asserted that plaintiff had failed to allege a 
suffcient factual basis for its fraud claim and that its 
alter-ego claim failed to set forth facts suffcient to 
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warrant piercing CNC’s corporate veil. Several admin-
istrative and professional errors ensued. Initially, 
plaintiff was not provided with notice of a scheduled 
hearing regarding the motion, following which defen-
dants did not receive a copy of plaintiff’s response to 
the motion. The parties stipulated to adjourn the 
hearing to June 3, 2019. In the meantime, the parties 
discussed a possible settlement, but according to plain-
tiff and not seriously challenged by defendants, defen-
dants never provided any concrete offer until more 
than a year later. Rather, defendants apparently only 
inquired into the possibility of settlement and reacted 
poorly to plaintiff’s insistence that plaintiff was “seek-
ing the amount listed in the Complaint.” Nevertheless, 
on May 30, 2019, defendants’ counsel sent an e-mail to 
the trial judge’s clerk, copying plaintiff’s attorney, 
stating: “We will not be moving forward on our Motion 
for Summary Disposition on Monday, June 3, 2019 and 
will be withdrawing the same.” Plaintiff’s counsel 
immediately e-mailed defendants’ counsel, requesting 
that defendants fle a formal withdrawal of their mo-
tion, but defendants neither responded nor fled a 
formal withdrawal. Defendants’ counsel subsequently 
maintained that she believed settlement negotiations 
were ongoing and that further discovery was necessary 
to address plaintiff’s response to the motion. 

On June 12, 2019, defendants’ counsel e-mailed 
plaintiff’s counsel to inquire into plaintiff’s position 
regarding settlement, noting that she was moving to a 
new law frm and hoped to resolve the matter before 
her departure. Plaintiff’s counsel responded that de-
fendants had provided neither an offer that could be 
passed on nor any refutation of the allegations in the 
complaint. Plaintiff’s counsel informed defendants’ 
counsel that, “[t]o the extent your client is interested in 
resolution, please relay their offer and I will certainly 
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discuss with our client.” The next day, plaintiff fled 
affdavits in support of requests for defaults against 
defendants, averring that defendants had withdrawn 
their motion for summary disposition by e-mail and 
that they had failed to fle and serve an answer to the 
complaint more than six months after the case was 
commenced. The circuit court clerk entered defaults 
against CNC and Tichauer on the same date. Defen-
dants’ counsel had not yet informed plaintiff or the 
court of her new contact information, so she was served 
with the entries of defaults and supporting affdavits 
at the address she had used since fling her appear-
ance. Apparently, defense counsel’s original frm failed 
to forward the documents. Almost a month later, de-
fendants’ counsel e-mailed plaintiff’s counsel her new 
address. A month after that, defendants’ counsel 
learned about the defaults by accident when she 
“checked the online docket . . . to ensure that it re-
fected [her] new frm and address.” Defendants’ coun-
sel’s change of address was actually fled with the trial 
court on August 19, 2019. 

The parties’ attorneys exchanged e-mails regarding 
the defaults, in which defendants’ counsel asked plain-
tiff’s counsel to withdraw the defaults and indicated 
her belief that plaintiff’s counsel had acted improperly; 
plaintiff’s counsel refused and indicated his belief that 
defendants’ counsel failed to act with diligence or 
competence. Plaintiff moved for default judgments 
against defendants, and those judgments were en-
tered. Defendants’ counsel asked plaintiff to set aside 
the default judgments, but plaintiff’s counsel refused 
to “go back to our client and suggest that after all these 
thousands of dollars have been spent . . . to put the 
litigation back at the beginning due to the other side’s 
poor litigation strategy and general failure to abide by 
the court rules.” Defendants moved to set aside the 
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defaults and default judgments, generally reiterating 
the substance of their motion for summary disposition, 
arguing that the “good cause” factors for setting aside 
a default judgment set forth in Shawl v Spence Bros, 

Inc, 280 Mich App 213, 238; 760 NW2d 674 (2008), 
weighed in defendants’ favor, and asserting that the 
parties had been engaging in settlement discussions 
rather than litigation and defendants expected to re-
notice their motion for summary disposition after the 
completion of discovery. Defendants again presented 
no apparent challenge to the breach-of-contract claim 
as to CNC. Plaintiff responded that defendants had 
still not even attempted to offer a proposed answer, 
and the claim that the parties were engaging in serious 
settlement negotiations was belied by the parties’ 
actual communications. 

The trial court held a hearing and opined that 
defendants had represented to the court and to plain-
tiff that they were withdrawing their motion, and 
defendants never indicated any contrary intent until 
after the default requests had been fled. The trial 
court also concluded that, even if defendants did be-
lieve settlement negotiations were ongoing, they were 
not excused from responding to the complaint. Fur-
thermore, the court rules provided no grace period for 
fling an answer after withdrawing a motion for sum-
mary disposition that had been fled in lieu of an 
answer. The trial court recognized that defendants had 
not totally failed to appear and defend, but neverthe-
less they had not merely missed a deadline but had, in 
fact, failed to respond. The trial court therefore refused 
to set aside the defaults. However, the trial court 
concluded that because defendants had actually ap-
peared in this matter, they were entitled to seven days’ 
notice before entry of a default judgment under MCR 
2.603(B)(1)(b). Because defendants had received fewer 
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than seven days’ notice, the trial court vacated the 
default judgments. Plaintiff promptly fled a renewed 
motion for default judgment, and after the parties 
twice stipulated to give defendants additional time to 
respond, defendants fled a response that largely reit-
erated their prior substantive arguments. However, 
defendants also challenged whether plaintiff’s dam-
ages were actually a “sum certain,” especially because 
plaintiff’s claimed damages included a substantial 
amount of attorney fees.1 The trial court held a hearing 
at which it refused to revisit its prior decision regard-
ing liability, which necessarily resulted in Tichauer 
having personal liability, but it agreed to hold an 
evidentiary hearing regarding the amount of damages 
and attorney fees. 

The parties subsequently stipulated to set aside the 
default for fraud, subject to both defendants remaining 
jointly and severally liable for damages under the 
contract and subject to that liability being nondis-
chargeable in bankruptcy. The trial court entered a 
stipulated order accordingly. The parties agreed that 
the trial court “would issue a ruling as to the legal 
interpretation of the contractual provision regarding 
legal fees at a future hearing.” The trial court entered 
an opinion and order holding that ¶ 11 of the Facility 
Use Agreement obligated CNC to pay plaintiff’s costs 
for plaintiff’s involvement in litigation against CNC, 
and the default judgment established that Tichauer 
was also personally liable for those costs. The parties 
apparently spent a considerable amount of effort at-
tempting to negotiate a settlement regarding the 
amount of attorney fees, but they were unable to do so. 

1 Plaintiff’s entitlement to reasonable attorney fees was based on 
provisions of the Facility Use Agreement, which will be discussed in 
greater detail later. 
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According to plaintiff, defendants fnally proposed a 
“settlement amount with a dollar amount attached” for 
the frst time just prior to a hearing held on August 18, 
2020. The parties eventually agreed to dismiss the 
remaining counts in the complaint and the defaults 
regarding those counts, with prejudice, but left plain-
tiff’s claim for attorney fees outstanding. No settle-
ment ensued regarding the attorney fees, and the trial 
court held a hearing regarding the amount of attorney 
fees. 

Following the hearing, the trial court set forth a 
thorough analysis, during which it concluded that a 
reasonable hourly rate was $275 an hour, well below 
the $435 an hour actually charged by plaintiff’s attor-
ney, but above the median hourly rate for attorneys in 
Van Buren County of $250 an hour. The trial court 
rejected defendants’ objection to the use of “block 
billing” in plaintiff’s attorney’s invoices and concluded 
that plaintiff’s attorney had requested a reasonable 
amount of time, but it ordered the deduction of certain 
seemingly clerical work performed by paralegals. The 
trial court ultimately awarded plaintiff “reasonable 
attorney fees in the amount of $41,153.77 and costs in 
the amount of $962.24.” This appeal followed. 

II. STANDARDS OF REVIEW 

A trial court’s award of attorney fees is reviewed for 
an abuse of discretion, which “occurs when the trial 
court’s decision is outside the range of reasonable and 
principled outcomes.” Smith v Khouri, 481 Mich 519, 
526; 751 NW2d 472 (2008) (opinion by TAYLOR, C.J.). 
Any underlying factual fndings are reviewed for clear 
error, which occurs if this Court is defnitely and frmly 
convinced that the trial court made a mistake. Spe-

icher v Columbia Twp Bd of Election Comm’rs, 299 

https://41,153.77
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Mich App 86, 94; 832 NW2d 392 (2012). The reason-
ableness of the fees awarded is also reviewed for an 
abuse of discretion, and any underlying questions of 
law are reviewed de novo. Teran v Rittley, 313 Mich 
App 197, 208; 882 NW2d 181 (2015). “[Q]uestions 
involving the proper interpretation of a contract or the 
legal effect of a contractual clause are also reviewed de 
novo.” Rory v Continental Ins Co, 473 Mich 457, 464; 
703 NW2d 23 (2005). “In ascertaining the meaning of a 
contract, we give the words used in the contract their 
plain and ordinary meaning that would be apparent to 
a reader of the instrument.” Id. 

III. TICHAUER’S PERSONAL LIABILITY 

Defendants frst argue that the trial court erred by 
awarding attorney fees against Tichauer personally. 
We disagree. 

As an initial matter, we observe that the record 
refects some loose use of terminology regarding the 
distinction between a “default” and a “default judg-
ment.” “It is an established principle of Michigan law 
that a default settles the question of liability as to 
well-pleaded allegations and precludes the defaulting 
party from litigating that issue.” Wood v DAIIE, 413 
Mich 573, 578; 321 NW2d 653 (1982). In contrast, a 
default judgment “reduces the default to a judgment 
for money damages.” Dollar Rent-A-Car Sys v Nodel 

Constr, 172 Mich App 738, 743; 432 NW2d 423 (1988); 
citing Wood, 413 Mich at 583-585. A defaulted party 
retains the right to challenge the amount of damages, 
but the defaulted party may no longer challenge liabil-
ity. Wood, 413 Mich at 578; see also Grinnell v Bebb, 
126 Mich 157, 159-161; 85 NW 467 (1901). Tradition-
ally, therefore, a party is not entitled to notice in 
advance of taking a default but is entitled to notice in 
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advance of a default judgment for purposes of challeng-
ing the amount of damages. White v Sadler, 350 Mich 
511, 517-519; 87 NW2d 192 (1957). 

As discussed, the trial court entered a default 
against each defendant and subsequently refused to 
set aside those defaults. Although the parties did 
eventually stipulate to set aside the defaults, the 
default as to fraud was set aside conditioned upon 
defendants remaining jointly and severally liable for 
attorney fees under the parties’ contract. The default 
as to the remaining claims was set aside only after the 
trial court had determined that both defendants were 
liable for the attorney fees, and their agreement ex-
pressly left alone the attorney-fee-award issue. Defen-
dants argue that the trial court erred by relying on the 
default judgment to hold Tichauer personally respon-
sible for the attorney fees. Technically, this is true: the 
trial court cited the “default judgment” as the basis for 
concluding that Tichauer shared CNC’s liability, but 
the default judgment had actually been set aside. 
Substantively, however, it is clear that the trial court 
meant to refer to the defaults, which at all relevant 
times had conclusively established that CNC was an 
alter ego of Tichauer and Tichauer could be held 
personally liable for CNC’s conduct. The trial court 
correctly relied on the defaults for the conclusion that 
Tichauer was personally responsible for CNC’s con-
duct, including damages. 

Attorney fees are typically not recoverable unless 
they are provided by, in relevant part, a contractual 
provision. Wyandotte Electric Supply Co v Electrical 

Technology Sys, Inc, 499 Mich 127, 150; 881 NW2d 95 
(2016). Such contractual provisions are enforceable, 
but they are limited to only reasonable attorney fees. 
Zeeland Farm Servs, Inc v JBL Enterprises, Inc, 219 
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Mich App 190, 195-196; 555 NW2d 733 (1996). When 
attorney fees are provided for by a contractual provi-
sion, recovery of those fees is considered an element of 
damages. Fleet Business Credit, LLC v Kraphol Ford 

Lincoln Mercury Co, 274 Mich App 584, 589; 735 NW2d 
644 (2007). Under the default, Tichauer could be held 
personally liable for damages, and defendants were no 
longer able to challenge that liability. Therefore, to the 
extent the contract permitted an award of attorney 
fees, the trial court properly held that Tichauer was 
jointly and severally responsible, along with CNC, for 
paying them. 

Defendants also argue that any attorney fees asso-
ciated with the fraud claim should not have been 
awarded. This argument is neither properly presented 
nor supported. Caldwell v Chapman, 240 Mich App 
124, 132; 610 NW2d 264 (2000); Mitcham v Detroit, 355 
Mich 182, 203; 94 NW2d 388 (1959). In any event, it 
does not appear to be correct. The trial court’s award of 
attorney fees was based on ¶ 11 of the Facility Use 
Agreement. That provision entitles plaintiff to “all 
costs, losses, damages, liabilities and expenses (includ-
ing reasonable attorneys’ fees), arising out of or based 

upon . . . the breach or default by [CNC] . . . under any 
provision of this Facility Use Agreement . . . .” (Em-
phasis added.) Plaintiff’s fraud claim generally as-
serted, in part, that defendants, including Tichauer 
personally, never intended to pay for their use of 
plaintiff’s facility. Although perhaps not itself a direct 
breach of the contract, a fair reading of the fraud claim 
is that it arises out of or is based upon defendants’ 
breach of the contract. In the absence of any meaning-
ful argument to the contrary, we are unable to conclude 
that it was improper for defendants to be jointly and 
severally responsible for all attorney fees incurred in 
this litigation. 
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IV. REASONABLENESS OF ATTORNEY FEES 

Defendants next argue that the hourly rate of $275 
set by the trial court was unreasonably high in light of 
the lack of complexity of the case. Defendants do not 
actually suggest what they believe would be a more 
appropriate hourly rate. In any event, we disagree that 
the rate set by the trial court was unreasonable. 

The party requesting attorney fees must establish 
the reasonableness of those fees, and trial courts must 
consider a nonexclusive list of factors when determin-
ing a reasonable attorney fee. Smith, 481 Mich at 
528-530 (opinion by TAYLOR, C.J.). Traditionally, the 
factors come from two sources and overlap somewhat: 

“(1) the professional standing and experience of the 

attorney; (2) the skill, time and labor involved; (3) the 

amount in question and the results achieved; (4) the 

diffculty of the case; (5) the expenses incurred; and (6) the 

nature and length of the professional relationship with the 

client.” [Id. at 529, quoting Wood, 413 Mich at 588.] 

and 

(1) the time and labor required, the novelty and diff-

culty of the questions involved, and the skill requisite to 

perform the legal service properly; 

(2) the likelihood, if apparent to the client, that the 

acceptance of the particular employment will preclude 

other employment by the lawyer; 

(3) the fee customarily charged in the locality for 

similar legal services; 

(4) the amount involved and the results obtained; 

(5) the time limitations imposed by the client or by the 

circumstances; 

(6) the nature and length of the professional relation-

ship with the client; 
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(7) the experience, reputation, and ability of the lawyer 

or lawyers performing the services; and 

(8) whether the fee is fxed or contingent. [Smith, 481 
Mich at 530 (opinion by TAYLOR, C.J.), quoting MRPC 
1.5(a).] 

However, the starting point is to determine “the fee 
customarily charged in the locality for similar legal 
services[.]” Smith, 481 Mich at 531 (opinion by TAYLOR, 
C.J.). To make that determination, the trial court 
properly considered the 2020 State Bar of Michigan 
Economics of Law Practice Survey. See Vittiglio v 

Vittiglio, 297 Mich App 391, 409-410; 824 NW2d 591 
(2012). 

The 2020 Economics of Law Practice Survey showed 
that in Van Buren County, the median hourly billing 
rate was $250 and the mean hourly billing rate was 
$246; statewide, the median hourly billing rate was 
$275 and the mean hourly billing rate was $305. A 
“median” is simply the number that falls in the center 
of a set of numbers, whereas a “mean” is essentially the 
average of all of the numbers in a set.2 The mean 
billing rate in the feld of civil litigation was $324, and 
the mean billing rate in the feld of contracts was $302. 
The mean billing rate for associates was $250, whereas 
the mean billing rates for equity and nonequity part-
ners was respectively, $349 and $358. The mean billing 
rate for attorneys with 11 to 15 years of experience was 
$297, and for attorneys with 6 to 10 years of experience 
was $285. The 75th percentile billing rate in Van 
Buren County was $282. Notwithstanding defendants’ 
contention that this case should have been simple and 
straightforward, the fraud claim would have generated 
some additional complexity, as would the matter of 

2 See Britannica, Mean, Median, and Mode <https://www.britannica. 
com/science/mean-median-and-mode> [https://perma.cc/MZB2-AYVX]. 

https://perma.cc/MZB2-AYVX
https://www.britannica
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holding Tichauer, a California resident, personally 
liable. Defendants argue that the fraud claim was 
improper, but this argument is nothing more than an 
improper effort to relitigate a matter decided by de-
fault following defendants’ mishandling of the case. 
That mishandling also generated additional complex-
ity, and it is noteworthy that the evidence of the 
parties’ communications shows that plaintiff was open 
to a settlement offer if defendants could provide a 
concrete amount and at least pay the outstanding 
balance on their undisputed breach of contract. The 
protracted nature of this litigation was mostly due to 
defendants’ conduct, not plaintiff’s conduct. 

As plaintiff points out, the billing records submitted 
by plaintiff’s counsel show that fve attorneys worked 
on the matter, one of whom was an associate who billed 
at a rate of $245 an hour, and that rate was not 
adjusted upward in light of the trial court’s reasonable-
ness determination. Two of the other attorneys were 
also associates, but they had, respectively, twelve and 
nine years of experience by 2019, the frst year in 
which they billed anything in this matter. Thus, some 
upward departure for their billing rates would be 
appropriate. Another lawyer was the founding partner 
of the frm, which would also warrant some upward 
departure. The ffth attorney is a slightly closer ques-
tion, because he became a partner in early 2020 and 
had only been licensed in Michigan in 2016. His rate 
for 2020 would clearly warrant some upward depar-
ture. We conclude that the evidence in the record, 
including a number of awards given to the fnal attor-
ney and the fact that he made partner after only three 
years, suggests an above-average level of skill. Ulti-
mately, given the statewide mean billing rate for civil 
litigation, the fault of defendants in dragging this 
matter out and adding to its complexity, and the 
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above-average qualifcations of the four attorneys 
whose billing rate was set at $275, we conclude that a 
rate of $275 an hour is, if anything, on the low side. It 
is undisputed that an hourly rate of $275 is comfort-
ably below the 75th percentile in Van Buren County of 
$282. We fnd no error in a billing rate of $275 an hour 
for four of the attorneys. 

V. BLOCK BILLING AND REASONABLE HOURS 

Defendants fnally contend that plaintiff’s invoices 
failed to permit a proper calculation of the amount of 
hours expended in this matter, largely premised on 
plaintiff’s use of “block billing” formatted invoices. We 
disagree. 

“ ‘Block billing’ refers to the time-keeping method by 
which each lawyer and legal assistant enters the total 
daily time spent working on a case, rather than item-
izing the time expended on specifc tasks.” Harolds 

Stores, Inc v Dillard Dep’t Stores, Inc, 82 F 3d 1533, 
1554 n 15 (CA 10, 1996).3 Some federal courts have 
held that block billing—in which “vague and general 
entries such as, ‘telephone conference,’ ‘offce confer-
ence,’ ‘research,’ and ‘review article’ make it impossible 
for the Court to evaluate the reasonableness of the 
hours expended on the litigation”—warrant a general 
reduction of billed hours by 10% to 20%. See Gratz v 

Bollinger, 353 F Supp 2d 929, 939 (ED Mich, 2005). 
Nevertheless, it appears that the federal courts did not 
reduce the attorneys’ submitted billable hours simply 
because of their use of block billing but, rather, because 
the specifc block bills presented contained vague en-
tries. HJ Inc v Flygt Corp, 925 F2d 257, 260 (CA 8, 

3 Although decisions of lower federal courts are not binding on this 
Court, they may be considered persuasive or informative. See Abela v 

Gen Motors Corp, 469 Mich 603, 607; 677 NW2d 325 (2004). 
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1991); In re Pierce, 338 US App DC 97, 104-105; 190 F 
3d 586 (1999). By necessary implication, the fact that a 
block bill contains some entries that are vague is not 
considered fatal to the block bill itself. Rather than 
rejecting a block bill entirely, the federal courts will 
impose a percentage reduction for the use of “sloppy 
and imprecise time records . . . .” See Jane L v 

Bangerter, 61 F 3d 1505, 1510 (CA 10, 1995). 

Defendants rely on Augustine v Allstate Ins Co, 292 
Mich App 408; 807 NW2d 77 (2011). This Court in 
Augustine did not directly address block billing. In 
Augustine, this Court had previously remanded an 
appeal from an attorney-fee award in favor of the 
plaintiff for the trial court to follow the procedure set 
forth by our Supreme Court in Smith, which at the 
time had just been decided. Id. at 413-415. On remand, 
the defendant sought to discover the plaintiff’s litiga-
tion fle for the purpose of assessing the accuracy of the 
plaintiff’s attorneys’ bills, and the trial court refused 
the request. Id. at 415-416. This Court concluded that 
the trial court abused its discretion under the circum-
stances. Id. at 423. Critical to this Court’s analysis was 
the fact that the “plaintiff’s attorneys’ law frm did not 
maintain a time-billing procedure,” “lawyers of the 
frm did not make contemporaneous time entries,” and 
“the summary billing statement presented in support 
of an attorney-fee award was a retrospective exercise 
based on memory and possibly some offce notes or 
Excel spreadsheets.” Id. at 421-422. The trial court 
also abused its discretion by failing to follow this 
Court’s instructions on remand and by admitting some 
inadmissible evidence. Id. at 425-432. Finally, the trial 
court erred “by assessing the number of hours allowed 
for the attorney-fee calculation” because the plaintiff’s 
attorneys’ billing summary was simply not backed by 
any documentation or testimony whatsoever. Id. at 
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432-434. In other words, nowhere in Augustine did this 
Court condemn block billing but, rather, condemned a 
total failure to document time spent on tasks related to 
litigation. 

In contrast, this Court has, albeit entirely in unpub-
lished opinions,4 consistently rejected the proposition 
that the use of block billing is per se improper or vague 
so long as the entries within the blocks are themselves 
adequately detailed. See Bristol West Ins Co v Smith, 
unpublished per curiam opinion of the Court of Ap-
peals, issued February 6, 2007 (Docket No. 264693), 
p 6; TBCI, PC v State Farm Mut Auto Ins Co, unpub-
lished per curiam opinion of the Court of Appeals, 
issued December 23, 2008 (Docket Nos. 279965 and 
279996), pp 2-3, 5; Bonacci v Ferris State Univ, unpub-
lished per curiam opinion of the Court of Appeals, 
issued January 13, 2015 (Docket Nos. 318136 and 
319101), p 12; Dubuc v Copeland Paving Inc, unpub-
lished per curiam opinion of the Court of Appeals, 
issued March 29, 2016 (Docket No. 325228), p 9; 
Schwartz v Oltarz-Schwartz, unpublished per curiam 
opinion of the Court of Appeals, issued September 22, 
2016 (Docket Nos. 324555, 330031, and 330213), p 16; 
Rudnicki v Ateek, unpublished per curiam opinion of 
the Court of Appeals, issued October 11, 2016 (Docket 
No 328130), p 4; Vogel v Desaegher, unpublished per 
curiam opinion of the Court of Appeals, issued Febru-
ary 7, 2019 (Docket No. 339763), pp 5-7. 

In the absence of any published authority in Michi-
gan on point, the unanimity of this Court’s unpub-
lished opinions, and the federal courts’ focus on 

4 Unpublished opinions are not binding, and reliance on those opin-
ions is disfavored, but under exceptional circumstances, they may be 
considered persuasive. See Glasker-Davis v Auvenshine, 333 Mich App 
222, 232 n 4; 964 NW2d 809 (2020). 
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whether particular entries are proper rather than 
rejecting block billing altogether, we regard our unpub-
lished opinions as persuasive. Glasker-Davis v Auven-

shine, 333 Mich App 222, 232 n 4; 964 NW2d 809 
(2020). Furthermore, we agree with them: we are 
unable to fnd anything intrinsically vague about block 
billing—so long as the block-billing entries are suff-
ciently detailed to permit an analysis of what tasks 
were performed, the relevance of those tasks to the 
litigation, and whether the amount of time expended 
on those tasks was reasonable. We therefore reject 
defendants’ challenge to the use of block billing as per 
se precluding a determination of reasonable hours 
expended on a matter. 

Defendants further argue that, even if block billing 
is permissible, the invoices submitted by plaintiff’s 
attorneys were as defcient—and therefore as 
improper—as the invoices at issue in Augustine. This 
is clearly untrue. Plaintiff’s attorneys’ invoices were 
broken down by month and by the attorney or staff 
member who worked on the fle. Each month’s entry 
per person contains an enumeration of specifc tasks 
undertaken on specifc days. Defendants do not seri-
ously allege that any particular such tasks are, them-
selves, so vague that it cannot be determined what 
really occurred or how the task was relevant to the 
litigation. Rather, defendants argue that the block 
billing is improper generally because it cannot be 
discerned how much time was spent on each discrete 
task. However, such “aggregation” is inherent with 
block billing, so this is essentially an argument that 
block billing is improper per se. We fnd no abuse of 
discretion in the trial court’s determination that it was 
able to make “a very detailed assessment as to 
whether” the services described in plaintiff’s invoices 
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“were necessary and whether the amount of time spent 
on those were reasonable.” 

Defendants also argue that plaintiff’s attorneys’ 
billing records make it impossible to determine how 
much time was spent on “clerical” tasks. Defendants 
provide an enumeration of specifc tasks that they 
contend “appear to be ‘clerical.’ ” This list is identical to 
the list defendants submitted to the trial court, but it is 
not clear from the record how the trial court addressed 
that list.5 In any event, to the extent defendants 
challenge the entries as vague, we do not believe that 
entries such as “assist with fnalizing Complaint,” 
“follow up with client re: status of fling and service,” 
“review draft Response re: Motion and assist re: edits,” 
“review correspondence from Atty Boughton,” “draft 
Proof of Service,” and so on are vague or would be any 
more comprehensible if they were itemized. It is also 
not immediately clear that those entries are indeed 
purely clerical. Under the circumstances, we are not 
persuaded that the trial court clearly erred in its 
factual assessment of the invoices. 

Affrmed. Plaintiff, being the prevailing party, may 
tax costs. MCR 7.219(A). 

CAMERON and RICK, JJ., concurred with RONAYNE 

KRAUSE, P.J. 

5 We note that three separate orders refer to a hearing allegedly held 
on November 25, 2020; however, the lower court register of actions does 
not refect that any such hearing occurred. We have not been provided 
with any transcript for any such hearing, which would be in violation of 
MCR 7.210(A)(1) and MCR 7.210(B)(1)(a) if the hearing did, actually, 
occur. We would have presumed defendants’ list would be considered at 
such a hearing. Nevertheless, defendants’ counsel has advised this 
Court that no hearing did in fact occur on that date. 
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PEOPLE v LOEW 

Docket No. 352056. Submitted November 2, 2021, at Grand Rapids. 
Decided January 13, 2022, at 9:15 a.m. Leave to appeal granted 
510 Mich 952 (2022). 

Daniel A. Loew was convicted following a jury trial in the Allegan 

Circuit Court of two counts of criminal sexual conduct, frst-

degree (CSC-I), MCL 750.520b(1)(f); one count of criminal sexual 

conduct, second degree (CSC-II), MCL 750.520c(1)(f); and two 

counts of third-degree criminal sexual conduct (CSC-III), MCL 

750.520d(1)(a) and (b). Following his convictions, defendant ap-

pealed in the Court of Appeals. Before his appeal was considered, 

defendant learned that Judge Margaret Zuzich Bakker, who 
presided over the trial, had corresponded via e-mail, during the 
trial, with Allegan County’s elected prosecutor. In the e-mails, the 
judge asked questions about the investigation that led to the 
charges. Defendant moved for a new trial, alleging judicial 
misconduct, ineffective assistance of counsel, and prosecutorial 
misconduct. The court, William A. Baillargeon, J., granted defen-
dant’s motion on the basis that the trial judge’s e-mails created 
the appearance of impropriety. The prosecution fled a cross-
appeal in the Court of Appeals contesting the decision to grant 
defendant’s motion for new trial. 

The Court of Appeals held: 

1. The trial prosecutor noted in her opening statement that 
the investigation of the offenses had been fawed. The trial 
prosecutor questioned a Michigan State Police (MSP) trooper 
during trial about his mishandling of the evidence and what he 
would have done differently had the investigation been conducted 
properly. During the trial prosecutor’s direct examination of the 
trooper, the trial judge e-mailed the elected prosecutor, who was 
not participating in the trial. The judge told the elected prosecu-
tor that the trooper “didn’t do a very good investigation” and 
asked whether the MSP still employed detectives. The elected 
prosecutor responded the following day, stating that the MSP did 
employ detectives but did not typically assign them to CSC cases. 
The elected prosecutor further noted that the trooper who had 
conducted the investigation had undergone additional training 
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following the investigation of the offenses at issue in this case. 

The trial judge then sent another e-mail asking the elected 

prosecutor why the victim had not been “referred for a medical.” 
The prosecutor responded that no one had initially noticed that 
the victim had not been examined, and as a result of the 
oversight, her offce would use a checklist for CSC cases in the 
future. In a criminal trial, a defendant’s right to due process 
includes the right to have an unbiased and impartial decision-
maker hear and decide the case. Under Canon 3(4)(a) of the Code 
of Judicial Conduct, a judge is not permitted to initiate ex parte 
communications concerning a pending proceeding except regard-
ing matters related to scheduling, administrative purposes, or 
emergencies that do not concern substantive issues. In addition, 
the judge must reasonably believe that no party will gain an 
advantage as a result of the ex parte communications, and the 
judge must promptly notify the other parties and their counsel of 
the ex parte communications and allow them an opportunity to 
respond. Although the e-mails from the judge to the elected 
prosecutor were ex parte, they were not prohibited under Canon 
3(A)(4)(a) of the judicial code, which provides that ex parte 
communications that relate to administrative matters are not 
prohibited. The e-mails here involved matters of administrative 
process that did not concern defendant’s trial and did not concern 
substantive issues. The judge’s frst e-mail sought clarifcation of 
the MSP’s process for investigating sexual assault allegations, 
and her second question concerned the process of referring 
victims for medical examinations. Although the court’s concerns 
were tangential to defendant’s trial, the nature of the questions 
was not specifc to the trial and focused more globally on inves-
tigative processes. However, even though the ex parte communi-
cations did not relate to the merits of defendant’s case, the judge 
was still required to comply with the disclosure requirements of 
Canon 3(A)(4) of the judicial code, which the judge failed to do. 

2. Because the communications from the judge to the elected 
prosecutor were ex parte and the judge failed to comply with the 
judicial code’s disclosure requirements, the next question was 
whether the trial judge’s communications created the appearance 
of impropriety, contrary to Canon 2 of the judicial code. As an 
initial matter, the Michigan Supreme Court has held that the 
“appearance of impropriety” standard is not relevant when spe-
cifc court rules or canons pertain to a subject and delineate 
permitted and prohibited judicial conduct. In this case, the 
specifc prohibition in Canon 3(A)(4) was controlling, so the 
“appearance of impropriety” standard did not govern. Neverthe-
less, the decision to grant a new trial was based entirely on this 
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standard. Even accepting that the trial judge’s communications 

created the appearance of impropriety, defendant still was not 

entitled to a new trial because the trial judge’s conduct could not 

have infuenced the jury in any way, given that the jury was not 

aware of the communications and that the communications did 

not relate to or bear on any substantive matter at trial. Addition-

ally, the record did not support an inference that the e-mails 

provided any advantage to or altered any tactics by the prosecu-

tor. Consequently, there was no evidence that the judge’s e-mail 

exchange with the elected prosecutor violated defendant’s due-

process rights. Contrary to the assertions of the dissenting 

opinion, the e-mails did not show that the trial judge intended to 

assist the prosecution in its case. Moreover, such an interpreta-

tion of the e-mails did not give weight to the presumption of 

judicial impartiality. 

3. In his motion for new trial, defendant argued that he was 

denied the effective assistance of counsel because his trial counsel 

failed to investigate the victim’s assertions of fact regarding the 
color scheme of the bathroom where the assaults occurred and 
because counsel failed to investigate and present evidence of the 
victim’s prior allegation of sexual assault against a different 
person. Defense counsel highlighted the discrepancies between 
the victim’s testimony regarding the bathroom décor and that of 
the other witnesses. Defendant’s argument that counsel should 
have also introduced photographic evidence asked the court to 
impermissibly second-guess trial counsel’s strategy. Defense 
counsel also was not ineffective regarding his treatment of the 
victim’s prior allegation of sexual assault against another indi-
vidual. Defendant argued that evidence of the allegation was 
critical because it showed that the victim was not a virgin before 
she was assaulted by defendant and that the victim suffered from 
anxiety and depression before the assaults in this case as a result 
of the previous sexual assault by another individual. Under 
Michigan’s rape-shield statute, MCL 750.520j, evidence of specifc 
instances of a victim’s sexual conduct is inadmissible, with 
certain exceptions, neither of which were applicable in this case. 
Therefore, defense counsel was not ineffective for failing to offer 
evidence of the victim’s prior allegations of sexual assault at trial. 

4. Defendant claimed that the trial prosecutor committed 
misconduct by eliciting false testimony from witnesses. Specif-
cally, defendant argued that the prosecutor was aware of the 
victim’s prior allegation of sexual assault but elicited false testi-
mony that the victim was a virgin when she was frst sexually 
assaulted by defendant. Additionally, according to defendant, the 
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trial prosecutor sought false testimony that the victim suffered 

from mental health conditions as a result of defendant’s sexual 

assault, rather than as a result of the prior sexual assault by 

another individual. Although the prosecutor stated that the 

victim was a virgin during opening and closing arguments, the 

trial judge instructed the jury that the lawyers’ statements were 

not evidence, and juries are presumed to follow their instructions. 

Additionally, the victim’s virginity was not an element of the 

charged offenses, so whether the jury believed that the victim was 

a virgin at the time of the assaults did not matter. Defendant also 

failed to show that the prosecutor elicited false testimony from 

witnesses regarding the victim’s mental health. In order to prove 

prosecutorial misconduct on the basis of perjury, defendant was 

required to show that a witness knowingly made a false state-

ment and that the prosecutor knowingly elicited the false state-

ment. Defendant did not assert that the witnesses knowingly 

made false statements to the trial court or that the prosecutor 

knowingly sought false testimony, and nothing in the record 
supported such conclusions. Therefore, defendant was not en-
titled to a new trial on the basis of prosecutorial misconduct. 

Order granting new trial reversed. 

RIORDAN, J., dissenting, agreed with Judge Baillargeon that 
the trial judge had created an appearance of impropriety by 
communicating via e-mail with the elected county prosecutor and 
that defendant was entitled to a new trial on this basis. The 
judge’s e-mails were critical of weaknesses in the investigation of 
the offenses that could have led to an acquittal. A reasonable 
mind could have concluded, based on the e-mails, that the trial 
judge was partial in favor of the prosecution and that the judge 
either could not or would not set aside any partiality until the 
conclusion of the proceedings. Under MCR 2.003(C)(1), the trial 
judge should have disqualifed herself on this basis. Additionally, 
under Liljeberg v Health Servs Acquisition Corp, 486 US 847 
(1988), three factors had to be considered in order to determine 
whether the trial judge’s communications were harmless: (1) the 
risk of injustice to the parties, (2) the risk that the denial of relief 
would produce injustice in other cases, and (3) the risk of 
undermining the public’s confdence in the judicial process. Judge 
RIORDAN concluded that the second and third factors weighed in 
favor of granting defendant a new trial. Further, he disagreed 
with the majority that the communications were permissible 
under Canon 3 of the Code of Judicial Conduct as administrative 
rather than substantive in nature. Communications that are 
administrative in nature concern simple procedural matters 
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regarding the judicial process. By contrast, the trial judge’s 

e-mails concerned the internal investigatory procedures of the 

MSP and addressed the substance of the trial itself given that the 

weaknesses of the investigation could have weighed against a 

guilty verdict. Regardless, the majority’s discussion of Canon 3 

was largely irrelevant because, while a violation of the Code of 
Judicial Conduct might tend to show a violation of due process, a 
defendant cannot be entitled to relief solely on the basis of such a 
violation. In this case, defendant’s entitlement to relief arose 
under MCR 2.003(C)(1)(b), not under the Code of Judicial Con-
duct. 

Dana Nessel, Attorney General, Fadwa A. 

Hammoud, Solicitor General, Myrene K. Koch, Pros-
ecuting Attorney, and Molly S. Schikora, Assistant 
Prosecuting Attorney, for the people. 

Springstead Bartish Borgula & Lynch, PLLC (by 
Heath M. Lynch, Laura J. Helderop, and Kathryn M. 

Springstead) for defendant. 

Before: MURRAY, P.J., and MARKEY and RIORDAN, JJ. 

MURRAY, P.J. Following a jury trial, defendant was 
found guilty of two counts of frst-degree criminal 
sexual conduct (CSC-I), MCL 750.520b(1)(f) (defendant 
engages in sexual penetration, causes personal injury 
to the victim, and uses force or coercion); one count of 
second-degree criminal sexual conduct (CSC-II), 
MCL 750.520c(1)(f) (defendant causes personal injury 
to the victim and uses force or coercion to accomplish 
sexual contact); one count of third-degree criminal 
sexual conduct (CSC-III), MCL 750.520d(1)(a) (sexual 
penetration involving victim at least 13 years of age 
and under 16 years of age); and one count of CSC-III, 
MCL 750.520d(1)(b) (penetration by force or coercion). 
Defendant was sentenced as a third-offense habitual 
offender, MCL 769.11, to 240 to 480 months’ imprison-
ment for the CSC-I convictions and to 240 to 360 
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months’ imprisonment for the CSC-II and CSC-III 
convictions. Defendant appealed his convictions and 
sentences to this Court. He also moved for a new trial 
in the trial court on the basis of judicial misconduct, 
ineffective assistance of counsel, and prosecutorial 
misconduct. The prosecution fled a cross-appeal after 
the trial court granted defendant a new trial on the 
basis of judicial misconduct. For the reasons set forth 
in this opinion, we reverse the trial court’s order 
granting defendant a new trial. 

I. BASIC FACTS 

The relevant events began in December 2015, when 
the victim was 13 years old. At the time, defendant and 
the victim’s cousin, Brouke Loew, were dating. Defen-
dant, Brouke, and their infant son lived with Brouke’s 
parents, Jane and Scott Heppe, at the Heppes’ rural 
Allegan County home. Near the end of December 2015, 
Brouke’s parents hosted a wedding reception for the 
victim’s father and his new wife. The reception was 
held in a detached garage, and wedding guests did not 
have access to the Heppes’ house. 

Sometime during the evening, Brouke asked the 
victim to go to the house to help defendant unload 
groceries. The victim was in the kitchen when defen-
dant called the victim to the bathroom so he could 
“show [her] something.” The victim went to the bath-
room where defendant closed and locked the door. 
According to the victim, defendant undressed her and 
forced her to engage in penile-vaginal sex on the 
bathroom foor. Defendant ejaculated on the foor be-
fore exiting the bathroom. The victim remained in the 
bathroom where she felt cramping in her stomach and 
had vaginal bleeding. 



106 340 MICH APP 100 [Jan 
OPINION OF THE COURT 

After the victim’s father was incarcerated in early 
2016, Jane volunteered to take the victim and her 
sisters to see their father on the weekends. The victim 
and her sisters would usually stay Friday evenings at 
the Heppes’ house and would get up early Saturday 
mornings to travel to the prison for the visits. On those 
weekends, the victim and her younger sister would 
sleep on the living room couches. After everyone was 
asleep, the victim would wake up to defendant “touch-
ing me, my thighs, my boobs, my butt, everywhere, all 
over my body.” Defendant would walk the victim to the 
bathroom where he would make her engage in penile-
vaginal sex. The victim described that defendant 
would ejaculate on the foor or on the bathroom rugs. 
During one encounter, the victim stated defendant 
grabbed her by the hair and “pushed [her] head to the 
ground with his hand,” causing the victim’s eyes to 
become swollen and irritated. 

The assaults mostly occurred in the bathroom at the 
Heppes’ house; however, the victim also recounted one 
episode of penile-vaginal sex at the home she once 
shared with her father and another incident when 
defendant forced the victim to perform fellatio in his 
pickup truck. After completing the fellatio, the victim 
asked defendant when he would stop forcing himself on 
her, to which defendant replied: “If you tell anyone, you 
don’t want to know what happens.” Nevertheless, the 
victim disclosed the abuse to her father during a prison 
visit in January 2018. The victim’s older sister learned 
of the disclosure and reported it to the Michigan State 
Police (MSP). 

After the MSP investigated the circumstances of the 
crimes, defendant was charged, convicted, and sen-
tenced as noted. This appeal followed. Before this 
Court could consider defendant’s appeal, however, de-
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fendant learned of e-mails between the trial judge and 
the Allegan County elected prosecutor, who was not the 
trial prosecutor. The dates and times of the e-mail 
exchanges indicated the e-mails were sent and re-
ceived while defendant’s trial was ongoing. Conse-
quently, defendant moved the trial court for a new 
trial, alleging judicial misconduct arising from the 
e-mail exchanges. Defendant alternatively argued a 
new trial was warranted because defense counsel was 
ineffective and because the prosecutor committed mis-
conduct by eliciting perjured testimony. The trial 
court1 granted defendant a new trial on the basis that 
the e-mail communications created the appearance of 
impropriety but denied the motion on the bases of 
ineffective assistance of counsel and prosecutorial mis-
conduct.2 The prosecution fled a cross-appeal in this 
Court contesting the trial court’s grant of a new trial. 
We now turn to a review of that challenge. 

II. ANALYSIS 

A. JUDICIAL MISCONDUCT 

The prosecution contends that the trial court abused 
its discretion in granting defendant a new trial because 
the e-mails between the trial judge and the elected 
prosecutor did not violate the Code of Judicial Conduct, 
Canons 2 and 3(A)(4); did not cause defendant any 
prejudice; and therefore did not violate his right to due 
process of law. 

1 On defendant’s motion, the case was reassigned to a different trial 
court judge. For purposes of this opinion, we will refer to the judge who 
presided over the trial as the “trial judge” and the judge who decided the 
motion for new trial as the “trial court.” 

2 This was defendant’s second motion for a new trial. Defendant’s frst 
motion was denied by the trial judge. 
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Under MCR 6.431(B), a trial court “may order a new 
trial on any ground that would support appellate 
reversal of the conviction or because it believes that the 
verdict has resulted in a miscarriage of justice.” We 
review a trial court’s decision to grant a new trial for 
an abuse of discretion. People v Jones, 236 Mich App 
396, 404; 600 NW2d 652 (1999). Our review “exam-
ine[s] the reasons given by the trial court for granting 
a new trial. This Court will fnd an abuse of discretion 
if the reasons given by the trial court do not provide a 
legally recognized basis for relief.” Id. (citations omit-
ted). “The question whether judicial misconduct denied 
defendant a fair trial is a question of constitutional law 
that this Court reviews de novo.” People v Stevens, 498 
Mich 162, 168; 869 NW2d 233 (2015). 

Before addressing the legal merits of this argument, 
we set out below the factual underpinnings for the 
argument. As noted, this issue arises from e-mail 
exchanges between the trial judge and the elected 
prosecutor (who, again, was not handling the trial), 
which took place during two of the three days of 
defendant’s trial. Before the frst e-mail exchange took 
place, the assistant prosecutor made her opening state-
ment and put the jury on notice that the investigation, 
by an MSP trooper, was somewhat fawed: 

And we will hear, unfortunately, that there is no D.N.A. 

evidence. [The victim] will testify that . . . she made her 

aunt aware, she made law enforcement aware of blue bath 

mats that she last remembered the Defendant ejaculating 

on. And you will hear from [MSP] Trooper [Eric] Desch 

that aunt met him in the middle of the night at a gas 

station with a garbage bag full of bath mats that were 

green, white, and blue. Those bath mats were never taken 

and shown to the victim. Those bath mats were not seized 



109 2022] PEOPLE V LOEW 
OPINION OF THE COURT 

personally by law enforcement. But Aunt Janie turned 

those over and those obviously didn’t have any D.N.A on 

them. 

Then, during the direct exam of the MSP trooper, 
which commenced at 3:11 p.m., the trial prosecutor 
questioned the trooper about the investigation and 
how he did not ideally handle the collection of the 
mats, and what he would have done differently had the 
investigation been conducted correctly. The trooper’s 
trial testimony, after cross-examination, concluded just 
prior to 3:47 p.m. 

The frst e-mail from the trial judge to the elected 
prosecutor occurred at 3:41 p.m. and stated: 

This [MSP] trooper didn’t do a very good investigation. 

Don’t they have detectives with MSP anymore? 

The elected prosecutor did not immediately respond, as 
her responding e-mail was sent at 8:47 a.m. the next 
day, and stated: 

They do but not typically for CSC’s [sic]. This trooper 

has been given additional personal training since this 

investigation.[3] 

At 8:50 a.m. that same day, the trial judge responded 
with another question on a different subject: 

3 The judge’s questions apparently arose from a concern regarding the 
investigation by MSP Trooper Desch. Trooper Desch reported that he 
collected the bathroom rugs where the sexual assaults occurred during 
a 1:00 a.m. meeting with Jane at a gas station. The trooper admitted 
during questioning that he never confrmed with the victim that these 
were the rugs from the subject bathroom. Trooper Desch also stated that 
he never took pictures of the subject bathroom until several months 
after the victim frst disclosed the abuse, nor did he attempt to interview 
defendant or Brouke. 
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One more question....this victim was not referred for a 

medical, do you know why?[4] 

Twelve minutes later the elected prosecutor responded, 
and the following exchange occurred: 

[Elected Prosecutor]: Yes, because the prior [assistant 

prosecuting attorney] assigned to the case did not catch 

that it was missed nor did anyone else who touched the 

fle. As a result, there will now be a checklist for CSC’s [sic] 

in fles. 

[Trial Judge]: I thought Safe Harbor would catch it. 

[Elected Prosecutor]: Unfortunately, no. The forensic 

interviewer is supposed to check that before case review 

but the list often is given to interns. I noticed it after the 
fact at case review but by then not clear on if the victim 
had much support. 

According to defendant and the trial court, defendant’s 
due-process right to a fair trial was violated because 
the questions the trial judge e-mailed to the elected 
prosecutor were ex parte communications that exhib-
ited at least the appearance of impropriety, contrary to 
the Code of Judicial Conduct, and caused him preju-
dice. 

The Fourteenth Amendment to the United States 
Constitution provides that states may not “deprive any 
person of life, liberty, or property, without due process 
of law[.]” US Const, Am XIV; see also Const 1963, art 1, 
§ 17 (“No person shall . . . be deprived of life, liberty or 
property, without due process of law.”). A person is 
entitled to due process of law prior to being deprived of 
their liberty, which “in a criminal trial [includes] . . . a 
neutral and detached magistrate.” People v Cheeks, 
216 Mich App 470, 480; 549 NW2d 584 (1996). “ ‘Due 
process requires that an unbiased and impartial 

4 The unspaced ellipsis was in the original e-mail. 
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decision-maker hear and decide a case.’ ” TT v KL, 334 
Mich App 413, 431; 965 NW2d 101 (2020) (citation 
omitted). Consequently, a judge should act neither as 
an advocate nor an adversary in any criminal proceed-
ing, as the hallmark of the judiciary is impartiality. See 
e.g., Stevens, 498 Mich at 179 (“The right to an impar-
tial judge is so fundamental that without this basic 
protection, a criminal trial cannot reliably serve its 
function as a vehicle for determination of guilt or 
innocence, and no criminal punishment may be re-
garded as fundamentally fair.”) (quotation marks, cita-
tions, and alteration omitted). A judge is presumed 
unbiased, and “[a] defendant claiming judicial bias 
must overcome a heavy presumption of judicial impar-
tiality.” People v Jackson, 292 Mich App 583, 598; 808 
NW2d 541 (2011) (quotation marks and citation omit-
ted). 

We frst turn to the two canons raised by the parties, 
Code of Judicial Conduct Canons 2 and 3(A)(4), and 
consider whether the communications violated either 
canon. Because a violation of the judicial canons alone 
cannot constitute a constitutional violation, if we con-
clude a violation of either canon occurred, we will then 
turn to whether defendant was prejudiced by those 
communications. See People v Aceval, 282 Mich App 
379, 390; 764 NW2d 285 (2009), and Estate of Trenta-

due ex rel Aguilar v United States, 397 F3d 840, 865 
(CA 10, 2005) (“[N]ot all ex parte proceedings violate 
due process or even raise a serious constitutional 
issue.”), citing Simer v Rios, 661 F2d 655, 679 (CA 7, 
1981), and Alexander Shokai, Inc v Comm’r of Internal 

Revenue Serv, 34 F3d 1480, 1484-1485 (CA 9, 1994) 
(holding that there was no due- process violation where 
ex parte communications did not unfairly prejudice 
party). 
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1. EX PARTE COMMUNICATIONS 

Ex parte communications by judges are specifcally 
addressed by the Code of Judicial Conduct, which 
states: 

(4) A judge shall not initiate, permit, or consider ex 

parte communications, or consider other communications 
made to the judge outside the presence of the parties 
concerning a pending or impending proceeding, except as 
follows: 

(a) A judge may allow ex parte communications for 
scheduling, administrative purposes, or emergencies that 
do not deal with substantive matters or issues on the 
merits, provided: 

(i) the judge reasonably believes that no party or 
counsel for a party will gain a procedural or tactical 
advantage as a result of the ex parte communication, and 

(ii) the judge makes provision promptly to notify all 
other parties and counsel for parties of the substance of 
the ex parte communication and allows an opportunity to 
respond.[5] [Code of Judicial Conduct, Canon 3(A)(4).] 

Here, it is undisputed that the trial judge initiated 
ex parte communications with the elected prosecutor 
during defendant’s trial. We conclude that the e-mail 
questions from the judge to the elected prosecutor were 
clearly ex parte because the e-mails did not include 
defense counsel (nor, for that matter, the trial prosecu-
tor). However, under Canon 3(A)(4)(a), ex parte com-
munications that relate to administrative matters are 
not prohibited. Here, we hold that the e-mails relate to 
administrative matters because neither related to nor 
bore on substantive matters in defendant’s trial. 

5 Likewise, the Michigan Rules of Professional Conduct restrict a 
lawyer’s ability to communicate with others, stating: “A lawyer shall 
not . . . communicate ex parte with such a person concerning a pending 
matter, unless authorized to do so by law or court order[.]” MRPC 3.5(b). 
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Rather, they involved matters of administrative pro-
cess that did not concern defendant’s trial. This is clear 
from the context of the e-mails, as the judge sought 
clarifcation of the MSP’s process for investigating 
allegations of sexual assault—specifcally, whether the 
MSP continued to utilize detectives for this type of 
investigation. The prosecutor’s response the following 
day reveals that she, too, considered the inquiry to be 
process-oriented, as she explained that the MSP did 
not use detectives on these types of cases, and the 
trooper had received follow-up training. The same 
holds true for the second inquiry, regarding the process 

of referring victims of sexual assault for medical ex-
aminations. Again, the prosecutor’s response explained 
both why no referral occurred for this victim and the 
process put in place to ensure no missed referrals occur 
in the future. These communications did not relate to 
or bear on any substantive issue in defendant’s pro-
ceeding, but instead related to larger issues of process. 
Admittedly, the concerns were tangential to defen-
dant’s trial because the general concerns arose during 
the MSP trooper’s testimony, yet the nature of the 
questions focused more globally on investigatory pro-
cesses and not on issues specifc to the trial itself. 
Therefore, the communications were not prohibited ex 
parte communications violative of Canon 3(A)(4). 

This conclusion is consistent with decisions from our 
sister states that have concluded ex parte communica-
tions between a sitting judge and a prosecutor do not 
warrant a new trial so long as the communications 
focus on administrative or procedural (i.e., nonsub-
stantive) matters. For example, the North Carolina 
Supreme Court rejected a defendant’s argument that 
he was entitled to a new trial, in part, because the trial 
court judge had impermissibly communicated with the 
prosecutor regarding the oath taken by jurors. State v 
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McNeill, 349 NC 634, 642, 652-653; 509 SE2d 415 
(1998). The court determined the defendant was not 
entitled to a new trial on this basis because the 
communication “relate[d] only to the administrative 
functioning of the judicial system . . . .” Id. at 653. See 
also Rodriguez v State, 919 So 2d 1252, 1274-1275 (Fla, 
2005) (holding that ex parte communications regard-
ing the subject of the defendant’s upcoming hearing did 
not violate the defendant’s due-process rights because 
the communications were purely administrative in 
nature). 

We recognize the danger that ex parte communica-
tions can have on a pending case, and/or on the 
integrity of the judiciary: 

Ex parte communications deprive the absent party of 

the right to respond and be heard. They suggest bias or 

partiality on the part of the judge. Ex parte conversations 

or correspondence can be misleading; the information 
given to the judge ‘may be incomplete or inaccurate, the 
problem can be incorrectly stated.’ At the very least, 
participation in ex parte communications will expose the 
judge to one-sided argumentation, which carries the at-
tendant risk of an erroneous ruling on the law or facts. At 
worst, ex parte communication is an invitation to improper 
infuence if not outright corruption. [Grievance Adminis-

trator v Lopatin, 462 Mich 235, 262-263; 612 NW2d 120 
(2000), quoting Shaman, Lubet & Alfni, Judicial Conduct 
and Ethics (3d ed), § 5.01, pp 159-160.] 

None of these concerns is present here. The communi-
cations did not relate to a substantive matter that was 
to be resolved in defendant’s trial; rather, the commu-
nications related exclusively to how investigations are 
conducted and when and how victims are referred for 
medical treatment. We likewise reject the notion that 
the communications can be read as an attempt by the 
trial judge to “tip-off” the prosecutor about defciencies 



115 2022] PEOPLE V LOEW 
OPINION OF THE COURT 

in the case. The e-mails refect three direct questions 
about processes, with the answers revealing that the 
prosecutor perceived the questions as solely relating to 
processes.6 That these e-mails do not squarely address 
scheduling or other such administrative matters does 
not take these e-mails out of that category, as they did 
not relate to substantive matters in defendant’s trial. 

Even though the ex parte communications were not 
related to the merits of defendant’s case, the trial judge 
was still required to comply with Subsections (a)(i) and 
(ii) of Canon 3(A)(4). The record supports the inference 
that the trial judge did not consider the e-mails to be 
advantageous to either party, but the record also 
supports the conclusion that the trial judge did not 
disclose the e-mails to the parties, as required by 
Subsection (a)(ii). Thus, the trial judge did not comply 
with the disclosure requirements of Canon 
3(A)(4)(a)(ii). 

2. THE APPEARANCE OF IMPROPRIETY 

This leaves us with the question of whether, as the 
trial court found, the trial judge’s communications 
created the appearance of impropriety. The Code of 
Judicial Conduct, Canon 2(A), provides that “[a] judge 
must avoid all impropriety and appearance of impro-
priety.” There can be no doubt that “there may be 
situations in which the appearance of impropriety on 
the part of a judge . . . is so strong as to rise to the level 
of a due process violation,” Cain v Dep’t of Corrections, 

6 Had the trial judge asked these questions to the prosecutor in the 
hallway at the end of the frst day of trial, rather than asking them in an 
e-mail from the bench, there would be little to discuss. After all, there is 
no prohibition on a judge asking the elected prosecutor about processes 
used in criminal investigations, and questions like this predictably arise 
during trials. 
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451 Mich 470, 513 n 48; 548 NW2d 210 (1996), and 
that a showing of actual bias is not necessary “where 
‘experience teaches that the probability of actual bias 
on the part of the judge or decisionmaker is too high to 
be constitutionally tolerable,’ ” Crampton v Dep’t of 

State, 395 Mich 347, 351; 235 NW2d 352 (1975), 
quoting Withrow v Larkin, 421 US 35, 47; 95 S Ct 1456; 
43 L Ed 2d 712 (1975). We hold that even if there was 
an appearance of impropriety in the e-mail exchange 
initiated from the bench, defendant has not estab-
lished prejudice. 

We frst question whether Canon 2 can even be 
considered, as the Supreme Court has repeatedly held 
that the “appearance of impropriety” standard does not 
govern when specifc court rules or canons pertain to a 
subject. In re Haley, 476 Mich 180, 194-195; 720 NW2d 
246 (2006) (“We decline to allow general allegations of 
impropriety that might overlap specifcally authorized 
or prohibited behavior and conduct to supersede can-
ons that specifcally apply to the conduct in question.”). 
See also Adair v Michigan, 474 Mich 1027, 1039 (2006) 
(“The ‘appearance of impropriety’ standard is relevant 
not where there are specifc court rules or canons that 
pertain to a subject, such as judicial disqualifcation, 
but where there are no specifc court rules or canons 
that pertain to a subject and that delineate what is 
permitted and prohibited judicial conduct.”). Under In 

re Haley and Adair, the “appearance of impropriety” 
standard does not govern because the specifc prohibi-
tion in Canon 3(A)(4) controls. The challenged actions 
relate exclusively to the ex parte communications 
between the trial judge and elected prosecutor, and 
Canon 3(A)(4) specifcally covers that topic. Neverthe-
less, we will resolve the issue because it was the sole 
basis for the trial court’s decision and is a large part of 
the dissent’s focus. 
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We accept for purposes of discussion that the trial 
judge’s e-mail communications created an appearance 
of impropriety, contrary to Canon 2, because the e-mail 
communications occurred during the trial and did not 
include defense counsel. As the trial court noted, mem-
bers of the public may perceive some gamesmanship 
when a trial judge communicates with the head pros-
ecutor while a criminal trial is underway and the 
communications spawned from testimony in the trial. 
That perception is legally questionable but one that we 
accept for purposes of resolving this matter. 

Even accepting that the trial judge’s communica-
tions created the appearance of impropriety, defendant 
was still not entitled to a new trial because the trial 
judge’s conduct did not “infuence[] the jury” in any 
way. Stevens, 498 Mich at 171. A defendant must 
overcome a signifcant hurdle to show judicial bias 
when the alleged misconduct occurred outside the 
presence of a jury. United States v Morrow, 977 F2d 
222, 225 (CA 6, 1992) (fnding that the threat of 
prejudice is diminished when an otherwise inappropri-
ate judicial act or remark is made outside of the jury’s 
presence); United States v Smith, 706 F Appx 241, 
253-254 (CA 6, 2017). 

Because the judge’s questions to the elected prosecu-
tor did not relate to or bear on any substantive matter 
at trial, nor was the jury ever aware of the e-mails, we 
conclude the judge’s e-mail questions to the elected 
prosecutor did not infuence the jury in any way. 
Moreover, defendant’s arguments in the motion for 
new trial, which were premised on conjecture that the 
trial prosecutor received an unfair tactical advantage 
from these e-mails, provided no specifc instance or 
actual evidence showing defendant was prejudiced by 
the judge’s conduct. While defendant argues that the 
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prosecution received an unfair tactical advantage be-
cause the communications could have altered the pros-
ecution’s theory of the case, that argument is diffcult 
to accept because the trial prosecutor raised the prob-
lems with the MSP investigation during opening state-
ments, which occurred before the frst e-mail was sent. 
So, too, did the trooper’s testimony concerning some of 
the problems with the investigation. The prosecution’s 
opening statement was consistent with its closing 
arguments, in which the trial prosecutor again ac-
knowledged the inadequacies of the investigation. The 
record does not support even an inference that the 
e-mails provided any advantage or altered any tactics 
by the prosecution. It cannot be said that the commu-
nications evidenced anything more than inquiries re-
garding the investigation process, and there is nothing 
beyond rank speculation that the communications 
caused defendant any prejudice. Consequently, the 
trial judge’s e-mail exchange with the elected prosecu-
tor did not violate defendant’s due-process rights, and 
the trial court abused its discretion in granting the 
motion for new trial. 

Our divergence with the dissent comes down to 
several disagreements. First, we simply do not read 
into these short e-mails an intent by the judge to assist 
the prosecution in presenting its case, and nor did the 
trial court. To read these e-mails in such a way is 
unreasonable given the actual language of the e-mails 
and the responses from the elected prosecutor, which 
reveal an understanding that the questions related to 
administrative processes in general, not to how the 
case itself was proceeding. Additionally, to read these 
e-mails in the way the dissent does gives no credence to 
the presumption of impartiality, as the dissent places 
the worst possible gloss onto the meaning of the 
e-mails. Second, the dissent overlooks the fact that the 
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trial prosecutor had already raised the issue of the 
trooper’s partially defcient investigation, as well as 
the trooper’s testimony, before the frst e-mail was 
sent. Indeed, the dissent concedes that it is merely 
speculating about whether the trial prosecutor altered 
her strategy in light of the e-mails, yet the record 
unequivocally shows that this was not the case. Third, 
we see no possibility of prejudice to defendant when 
neither the trial prosecutor nor the jury knew of the 
e-mails. 

We cannot accept the legal conclusion that questions 
sent from a trial judge to an elected prosecutor about 
how certain aspects of a criminal investigation are 
handled—questions that neither the trial prosecutor, 
defense attorney, nor jury were aware of—necessitate a 
new trial because the e-mails were sent during trial. 
We agree that the timing was poor, but other than the 
timing, nothing within the e-mails or that actually 
occurred at trial warrants the conclusion that a new 
trial was merited. 

Because judicial misconduct was not a proper basis 
on which to grant defendant a new trial, we must 
address defendant’s remaining arguments that he was 
entitled to a new trial on the basis of ineffective 
assistance of counsel and prosecutorial misconduct. 

B. INEFFECTIVE ASSISTANCE OF COUNSEL 

Defendant argues he was denied the effective assis-
tance of counsel because his trial attorney failed to 
adequately investigate and challenge the case against 
him. 

The question of whether a defendant was denied the 
effective assistance of counsel is a mixed question of 
fact and constitutional law. People v LeBlanc, 465 Mich 
575, 579; 640 NW2d 246 (2002). Questions of fact are 
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reviewed for clear error and questions of constitutional 
law are reviewed de novo. Id. To the extent we must 
engage in statutory interpretation, our review is de 
novo. People v Cannon, 206 Mich App 653, 654-655; 522 
NW2d 716 (1994). 

A fundamental rule of statutory interpretation is to 

determine the purpose and intent of the Legislature in 

enacting a provision. The Legislature is presumed to have 

intended the meaning it plainly expressed. Where the 

language of a statute is clear, there is no need for inter-

pretation and the statute must be applied as written. [Id. 

at 655 (citations omitted).] 

Trial counsel is presumed effective, and defendant 
must overcome a strong presumption that a trial 
counsel’s performance was sound trial strategy. Leb-

lanc, 465 Mich at 578. To succeed on an ineffective 
assistance of counsel argument, a defendant must 
show (1) “that counsel’s representation fell below an 
objective standard of reasonableness” and (2) “that he 
was prejudiced by counsel’s performance . . . .” People v 

Cooper, 309 Mich App 74, 80; 867 NW2d 452 (2015) 
(quotation marks and citations omitted). This second 
prong requires defendant to show that there is a 
“reasonable probability that, but for counsel’s unpro-
fessional errors, the result of the proceeding would 
have been different.” Id. (quotation marks and citation 
omitted). This Court will not “substitute [its] judgment 
for that of counsel on matters of trial strategy, nor will 
we use the beneft of hindsight when assessing coun-
sel’s competence.” People v Unger, 278 Mich App 210, 
242-243; 749 NW2d 272 (2008). 

“Because the defendant bears the burden of demon-
strating both defcient performance and prejudice, the 
defendant necessarily bears the burden of establishing 
the factual predicate for his claim.” People v Carbin, 
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463 Mich 590, 600; 623 NW2d 884 (2001). A trial 
counsel’s failure to conduct a reasonable investigation 
may constitute ineffective assistance of counsel. People 

v Trakhtenberg, 493 Mich 38, 52-55; 826 NW2d 136 
(2012). “Counsel always retains the duty to make 
reasonable investigations or to make a reasonable 
decision that makes particular investigations unneces-
sary.” Id. at 52 (quotation marks and citation omitted). 
“The failure to make an adequate investigation is 
ineffective assistance of counsel if it undermines con-
fdence in the trial’s outcome.” People v Grant, 470 
Mich 477, 493; 684 NW2d 686 (2004). 

Defendant’s motion for new trial argued there were 
two reasons he was denied effective assistance of 
counsel—frst, because defense counsel failed to inves-
tigate the victim’s assertions of fact regarding the color 
scheme of the bathroom where the sexual assaults 
occurred, and second, because counsel failed to inves-
tigate and present evidence of the victim’s prior alle-
gation of sexual assault by another individual. Accord-
ing to defendant, information about the victim’s prior 
sexual assault allegation was essential to impeach the 
victim’s credibility. We address each argument in turn. 

1. COLOR SCHEME OF THE BATHROOM 

Defendant’s frst argument arises from the victim’s 
testimony regarding the color scheme of the bathroom 
where the sexual assaults took place. During trial, the 
victim testifed defendant frst sexually assaulted her 
on the evening of her father’s wedding in Decem-
ber 2015. In describing the bathroom on that day, the 
victim said, “the walls were orange. And there was an 
orange shower curtain. And there was fowers, it was a 
fower[-]themed bathroom . . . . There was . . . an or-
ange rug in front of . . . the toilet.” As discussed, the 
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sexual assaults resumed when the victim began her 
Friday night ritual of sleeping over at the Heppes’ 
home, some months after the frst sexual assault. By 
this time, the victim reported the bathroom décor had 
changed to “a peacock theme, it was . . . blue.” The 
victim described the new bathroom rugs as “[l]ight 
blue . . . with . . . yarn on top.” 

Defense counsel made several challenges to the 
victim’s description of the bathroom. For instance, on 
cross-examination, defense counsel asked the victim to 
confrm the bathroom rugs given to Trooper Desch by 
Jane “were absolutely never in [the] bathroom.” De-
fense counsel also called witnesses whose descriptions 
of the bathroom differed from the victim’s. For ex-
ample, Jane testifed the décor was changed from 
orange- to blue-themed in “like 2012, 2013, somewhere 
in there,” before the December 2015 sexual assault. 
Brouke also testifed the color scheme changed from 
orange to “teal-y blue” in about 2013. 

According to defendant, his counsel should have 
more vigorously investigated the victim’s report that 
the bathroom was orange-themed in December 2015 
when the frst sexual assault took place. Specifcally, 
defendant pointed out that Brouke had pictures on her 
laptop “complete with electronic date and time stamp” 
showing the bathroom was blue-themed in Decem-
ber 2015, and his counsel dismissed the importance of 
the photographs and refused to offer them into evi-
dence. Counsel proceeded in this manner even though, 
defendant argues, the photographs were essential to 
his case because counsel could have used them to 
impeach the victim’s testimony, resulting in a “domino 
effect” to the victim’s credibility. The trial court dis-
agreed with defendant’s position, noting there were a 
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number of issues with the photographs, including 
regarding their admissibility and foundation. 

We conclude that defense counsel’s actions neither 
fell below an objective standard of reasonableness nor 
prejudiced defendant. As noted, defense counsel recog-
nized the discrepancies in the victim’s testimony re-
garding the color scheme of the bathroom and not only 
challenged the victim regarding her description of the 
bathroom, but also called two witnesses who testifed 
the bathroom redecoration predated the Decem-
ber 2015 sexual assault. Because defense counsel at-
tempted to counter the victim’s description of the 
bathroom, defendant’s argument that defense counsel 
should have also sought to introduce photographic 
evidence of the bathroom décor impermissibly asks us 
to apply the “beneft of hindsight” and second-guess 
counsel’s trial strategy—something this Court will not 
do. Unger, 278 Mich App at 242-243. 

In furtherance of this conclusion, we note that while 
defendant’s arguments focus heavily on the discrepan-
cies in witness testimony, they do not account for the 
consistencies amongst the witnesses. While the victim 
testifed that the frst sexual assault took place when 
the bathroom was orange, she also testifed many other 
assaults took place when the bathroom was blue. The 
victim’s description that the bathroom was eventually 
changed to “a peacock theme, it was . . . blue” is largely 
consistent with the testimony from Jane and Brouke, 
each of whom testifed the bathroom had a blue, 
peacock theme. Though there were discrepancies in the 
testimony, counsel was not ineffective because he in 
fact highlighted the discrepancies. “[I]t is the role of 
the jury, not this Court, to determine the weight of the 
evidence or the credibility of witnesses.” People v 

Eisen, 296 Mich App 326, 331; 820 NW2d 229 (2012) 
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(quotation marks and citation omitted). On this record, 
it appears the jury either concluded that the discrep-
ancies concerning the bathroom décor did not exist or 
did not detract from the other evidence indicating 
defendant’s guilt. Therefore, the trial court correctly 
rejected this argument. 

2. PRIOR SEXUAL ASSAULT ALLEGATIONS 

We next address defendant’s argument that he was 
denied effective assistance of counsel because of de-
fense counsel’s failure to investigate and enter into 
evidence a prior allegation by the victim of a sexual 
assault by another individual. According to defendant, 
evidence of this prior allegation was critical because it 
showed the victim was not a virgin before the alleged 
sexual assaults and because it was evidence the victim 
suffered from anxiety and depression before the al-
leged assaults by defendant. By failing to admit this 
evidence, defendant argues, his counsel was unable to 
effectively impeach several prosecution witnesses. The 
trial court disagreed, concluding that the evidence was 
inadmissible because “[defense counsel] might have 
thought that it might have been detrimental to 
the . . . interests of the defendant.” 

Defendant’s argument on this point holds no merit. 
Michigan’s rape-shield law states: 

(1) Evidence of specifc instances of the victim’s sexual 

conduct, opinion evidence of the victim’s sexual conduct, 

and reputation evidence of the victim’s sexual conduct 

shall not be admitted under sections 520b to 520g unless 

and only to the extent that the judge fnds that the 

following proposed evidence is material to a fact at issue in 

the case and that its infammatory or prejudicial nature 

does not outweigh its probative value: 
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(a) Evidence of the victim’s past sexual conduct with 

the actor. 

(b) Evidence of specifc instances of sexual activity 

showing the source or origin of semen, pregnancy, or 

disease. [MCL 750.520j.] 

The evidence at issue—the victim’s allegation of sexual 
assault by another individual—does not fall under 
either of the statutory exceptions to the statute. By the 
statute’s plain language, evidence of the victim’s prior 
allegations of sexual assault was inadmissible at trial. 
“Ineffective assistance of counsel cannot be predicated 
on the failure to make a frivolous or meritless motion.” 
People v Riley (After Remand), 468 Mich 135, 142; 659 
NW2d 611 (2003). Consequently, defense counsel was 
not ineffective for failing to offer into evidence the 
victim’s prior allegation of sexual assault. 

C. PROSECUTORIAL MISCONDUCT 

Defendant also argues the prosecutor committed 
misconduct7 when the prosecutor elicited “false and 
misleading” testimony from witnesses. “We review de 
novo claims of prosecutorial misconduct to determine 
whether [a] defendant was denied a fair and impartial 
trial.” People v Cox, 268 Mich App 440, 450-451; 709 
NW2d 152 (2005). 

7 While “we recognize that the phrase ‘prosecutorial misconduct’ has 
become a term of art in criminal appeals, we agree that the term 
‘misconduct’ is more appropriately applied to those extreme—and 
thankfully rare—instances where a prosecutor’s conduct violates the 
rules of professional conduct or constitutes illegal conduct.” Cooper, 309 
Mich App at 87-88. The arguments here, which allege that the prosecu-
tor garnered false testimony, would under Cooper be an argument for a 
fnding of prosecutorial misconduct (as opposed to error), for if true, the 
prosecutor would be acting contrary to ethical rules. See MRPC 
3.3(a)(3). 
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When reviewing a claim of prosecutorial misconduct, 

we examine the pertinent portion of the record and evalu-

ate a prosecutor’s remarks in context. Further, the propri-

ety of a prosecutor’s remarks depends on the particular 

facts of each case. Prosecutors are free to argue the 

evidence and any reasonable inferences arising from the 

evidence, and need not confne argument to the blandest of 

all possible terms[.] [Id. at 451 (quotation marks and 

citations omitted).] 

“It is well settled that a conviction obtained through 
the knowing use of perjured testimony offends a defen-
dant’s due process protections guaranteed under the 
Fourteenth Amendment.” Aceval, 282 Mich App at 389. 
The focus of this inquiry looks to whether the testi-
mony affected the outcome of the trial and not to the 
“blameworthiness of the prosecutor.” Id. at 390. 

Defendant’s arguments are premised on the same 
set of facts as his second argument alleging ineffective 
assistance of counsel. That is, defendant contends (1) 
the prosecutor knew about the prior allegations of 
sexual assault by the victim and proceeded to garner 
false testimony that the victim was a virgin at the time 
of the frst sexual assault, and (2) the prosecutor 
sought false testimony that the victim suffered mental 
health conditions resulting from the sexual assaults by 
defendant. According to defendant, the victim’s mental 
health conditions arose after the other sexual assault 
and not from any sexual assault by defendant. We 
reject these arguments. 

First, defendant erroneously alleges prosecutorial 
misconduct because the prosecutor told the jury the 
victim lost her virginity on the night of the frst sexual 
assault. This is a meritless argument because the 
victim’s virginity is not a critical element of the 
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charged offenses.8 Accordingly, it does not matter 
whether jury members believed whether the victim 
was a virgin because that question was not outcome-
determinative. See Aceval, 282 Mich App at 389. Fur-
ther, there was no testimony or evidence presented 
that the victim was a virgin before the alleged assault. 
Indeed, the only time the jury heard a report that the 
victim was a virgin was during the prosecution’s open-
ing and closing arguments, but, as stated, the trial 

8 Again, defendant was convicted of one count of CSC-I, MCL 
750.520b(1)(f), under which “an actor may be found guilty . . . if the 
actor (1) causes personal injury to the victim, (2) engages in sexual 
penetration with the victim, and (3) uses force or coercion to accomplish 
the sexual penetration.” People v Nickens, 470 Mich 622, 629; 685 NW2d 
657 (2004). Defendant was also convicted of one count of CSC-II under 
MCL 750.520c(1)(f), which provides: 

“(1) A person is guilty of criminal sexual conduct in the second 
degree if the person engages in sexual contact with another 
person and if any of the following circumstances exists: 

* * * 

(f) The actor causes personal injury to the victim and force or 
coercion is used to accomplish the sexual contact. Force or 
coercion includes but is not limited to any of the circumstances 
listed in section 520b(1)(f)(i) to (v).” [People v Alter, 255 Mich App 
194, 202; 659 NW2d 667 (2003), quoting MCL 750.520c(1)(f).] 

Defendant also received two convictions of CSC-III under MCL 
750.520d(1)(a) and (b). Under MCL 750.520d(1)(a), “ ‘[a] person is guilty 
of criminal sexual conduct in the third degree if the person engages in 
sexual penetration with another person and if any of the following 
circumstances exist: (a) That other person is at least 13 years of age and 
under 16 years of age.’ ” In re Tiemann, 297 Mich App 250, 262; 823 
NW2d 440 (2012), quoting MCL 750.520d(1)(a) (emphasis omitted). 
“The required elements [of MCL 750.520d(1)(b)] are: (1) defendant 
engaged in sexual penetration with the victim, and (2) ‘force or coercion 
is used to accomplish the sexual penetration.’ ” Eisen, 296 Mich App at 
333, quoting MCL 750.520d(1)(b) (brackets omitted). 
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court instructed the jury that the lawyers’ statements 
and arguments are not evidence. Juries are presumed 
to follow instructions, and we discern no error on this 
basis. People v Graves, 458 Mich 476, 486; 581 NW2d 
229 (1998). 

We also reject defendant’s argument that the pros-
ecutor committed misconduct by eliciting perjured tes-
timony about the victim’s mental health. Specifcally, 
defendant alleges the prosecutor sought false testi-
mony from several witnesses who testifed the victim 
suffered from mental health conditions for a period of 
time after the sexual assaults by defendant ended. 
Perjury has been defned as “a willfully false statement 
regarding any matter or thing, if an oath is authorized 
or required.” People v Lively, 470 Mich 248, 253; 680 
NW2d 878 (2004) (emphasis omitted). As noted, a 
prosecutor’s “knowing use of perjured testimony of-
fends a defendant’s due process protections guaran-
teed under the Fourteenth Amendment.” Aceval, 282 
Mich App at 389. Thus, to prove prosecutorial miscon-
duct on the basis of perjury, a defendant must show 
two things—frst, that a witness knowingly made a 
false statement, and second, that the prosecutor know-
ingly elicited the false statement. Defendant’s argu-
ment fails on each of these requirements. Indeed, 
defendant makes no assertion that the witnesses 
themselves made “willfully false statement[s]” to the 
trial court. Lively, 470 Mich at 253. Moreover, defen-
dant does not present any evidence that the prosecutor 
knowingly sought false testimony. Aceval, 282 Mich 
App at 389. While defendant surmises that “the pros-
ecutor’s offce possessed information . . . that directly 
contradicted the testimony of its most important wit-
ness,” defendant presents no evidence to this effect. 
There is simply nothing on this record from which we 
could conclude the prosecutor suborned perjury 
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amounting to prosecutorial misconduct. Thus, we re-
ject defendant’s argument on this basis. 

III. CONCLUSION 

The trial court’s order granting defendant a new 
trial is reversed. 

MARKEY, J., concurred with MURRAY, P.J. 

RIORDAN, J. (dissenting). I respectfully dissent. 

“A fair trial in a fair tribunal is a basic requirement 
of due process.” In re Murchison, 349 US 133, 136; 75 S 
Ct 623; 99 L Ed 942 (1955). Thus, “the Due Process 
Clause clearly requires . . . a judge with no actual bias 
against the defendant or interest in the outcome of his 
particular case.” Bracy v Gramley, 520 US 899, 904-
905; 117 S Ct 1793; 138 L Ed 2d 97 (1997). The Due 
Process Clause is therefore violated when the judge is 
actually biased against the defendant. See id. The Due 
Process Clause is also violated when “the probability of 
actual bias on the part of the judge or decisionmaker is 
too high to be constitutionally tolerable.” Caperton v 

AT Massey Coal Co, Inc, 556 US 868, 872; 129 S Ct 
2252; 173 L Ed 2d 1208 (2009) (quotation marks and 
citation omitted). 

Relatedly, MCR 2.003(C)(1) provides, in relevant 
part, as follows: 

Disqualifcation of a judge is warranted for reasons 
that include, but are not limited to, the following: 

(a) The judge is biased or prejudiced for or against a 
party or attorney. 

(b) The judge, based on objective and reasonable per-
ceptions, has either (i) a serious risk of actual bias 
impacting the due process rights of a party as enunciated 
in Caperton v Massey, 556 US 868; 129 S Ct 2252; 
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173 L Ed 2d 1208 (2009), or (ii) has failed to adhere to the 

appearance of impropriety standard set forth in Canon 2 

of the Michigan Code of Judicial Conduct. 

Additionally, Canon 2(A) of the Michigan Code of 
Judicial Conduct provides, in relevant part, that “[a] 
judge must avoid all impropriety and appearance of 
impropriety.” 

An appearance of impropriety by a presiding trial 
judge, i.e., a violation of Canon 2, does not necessarily 
result in a violation of due process. See Cain v Dep’t of 

Corrections, 451 Mich 470, 513 n 48; 548 NW2d 210 
(1996) (“We acknowledge there may be situations in 
which the appearance of impropriety on the part of a 
judge or decisionmaker is so strong as to rise to the 
level of a due process violation. However, this case does 
not present such a situation.”).1 Consequently, while a 
defendant is automatically entitled to relief regardless 
of prejudice when the judge was actually biased, see 
Arizona v Fulminante, 499 US 279, 290, 294; 111 S Ct 
1246; 113 L Ed 2d 302 (1991) (White, J., dissenting), or 
when the circumstances suggested “the probability of 
actual bias ris[ing] to an unconstitutional level,” see 
Caperton, 556 US at 887, a defendant is not automati-
cally entitled to relief for the mere appearance of 
impropriety, see Cain, 451 Mich at 513 n 48. See also 
In re Bergeron, 636 F3d 882, 883 (CA 7, 2011) (“Actual 
bias would entitle the losing party to a new trial, but 
the mere appearance of bias would not[.]”).2 

1 Of course, those trial judges who have created an appearance of 
impropriety are required to disqualify themselves before or during trial. 
See MCR 2.003(C)(1)(b). But that is a separate question from whether a 
defendant is entitled to relief following a conviction before a trial judge 
with an appearance of impropriety, which is the issue before us now. 

2 In People v Stevens, 498 Mich 162; 869 NW2d 233 (2015), our 
Supreme Court created an intermediate principle under which the 
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In this case, the trial court apparently granted 
defendant a new trial on the basis that the original 
trial judge violated the Canon 2 admonition to avoid an 
appearance of impropriety.3 I agree with the trial court 
that the original trial judge’s e-mail communications 
created an appearance of impropriety. “An appearance 
of impropriety may arise when the conduct of a judge 
would create in reasonable minds a perception that the 
judge’s ability to carry out judicial responsibilities with 
integrity, impartiality and competence is impaired.” 
TT v KL, 334 Mich App 413, 433; 965 NW2d 101 (2020) 
(quotation marks and citation omitted). The e-mail 
communications occurred between the trial judge and 
the county prosecutor (the offcial in charge of the 
prosecutor’s offce) after the second witness in the trial 
testifed and were critical of certain weaknesses in the 
investigation that could conceivably lead to an acquit-
tal.4 While the prosecutor may argue that this was not 

appearance of bias before the jury is tantamount to an “actual bias” 
structural error under cases such as Fulminante. See id. at 190-191. 
Stevens does not govern here because the e-mail communications were 
not presented to the jury. 

3 In its opinion from the bench, the trial court did not make a fnding 
regarding bias—and in fact implied that the original trial judge was not 
consciously biased—but stated that it would grant a new trial “pursuant 
to this appearance—the breech [sic] of the appearance . . . .” Given that 
the trial court had moments before referenced “the judicial canon of 
ethics” prohibiting “even the appearance of impropriety,” the most 
reasonable conclusion is that the trial court ordered a new trial because 
the original trial judge violated the Canon 2 admonition to avoid an 
appearance of impropriety. 

4 I acknowledge that the recipient of the e-mails was the county 
prosecutor, not the assistant prosecutor who was actually trying the 
case. However, I fnd this distinction to be largely irrelevant because 
“assistant prosecutors act on behalf of the elected county prosecutor and 
are supervised by him [or her.]” People v Doyle, 159 Mich App 632, 644; 
406 NW2d 893 (1987). See also MCL 49.42 (“Any such assistant 
prosecuting attorney shall hold his offce during the pleasure of the 
prosecuting attorney appointing him, [and] perform any and all duties 
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the trial judge’s intent, a reasonable mind, upon re-
viewing the e-mails, may conclude that the trial judge 
was partial in favor of the prosecution, did not want to 
see weaknesses in its case exploited, and was actively 
attempting to assist the prosecution’s case. Moreover, 
because the e-mail communications occurred during 
the trial, a reasonable mind could conclude that the 
trial judge would not, and could not, otherwise set 
aside her partiality until the proceedings were con-
cluded. Thus, these facts show that the e-mail commu-
nications created an appearance of impropriety by the 
trial judge, contrary to Canon 2. 

Having concluded that the trial judge violated 
Canon 2 by creating an appearance of impropriety and, 
by logical extension, violated MCR 2.003(C)(1)(b) be-
cause she failed to disqualify herself for that reason, 
the next question is whether defendant is entitled to a 
new trial on this basis. In this regard, I am guided by 
the decision of the United States Supreme Court in 
Liljeberg v Health Servs Acquisition Corp, 486 US 847; 
108 S Ct 2194; 100 L Ed 2d 855 (1988). In that case, a 
trial judge presided over a matter in which it was 
subsequently discovered that he possessed an indirect 
property interest. Id. at 850. The issue before the Court 
was whether the trial judge violated 28 USC 455(a), 
which provides that “[a]ny justice, judge, or magistrate 
of the United States shall disqualify himself in any 
proceeding in which his impartiality might reasonably 
be questioned,” and if so, whether the original judg-

pertaining to the offce of prosecuting attorney at such time or times as 
he may be required so to do by the prosecuting attorney . . . .”). Indeed, 
the county prosecutor signed her name to the felony information against 
defendant. Further, the elected county prosecutor is listed as the 
prosecuting attorney of record on the Register of Actions in this matter. 
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ment must be vacated.5 Liljeberg, 486 US at 850. The 
Court frst concluded that the trial judge did violate 
the statute, id. at 861, and then explained that the 
decision whether to vacate the original judgment 
should be determined by application of the following 
test: 

We conclude that in determining whether a judgment 
should be vacated for a violation of § 455(a), it is appro-
priate to consider the risk of injustice to the parties in the 
particular case, the risk that the denial of relief will 
produce injustice in other cases, and the risk of undermin-
ing the public’s confdence in the judicial process. [Id. at 
864.][6] 

Particularly relevant to the case at hand, in United 

States v Orr, 969 F3d 732, 738 (CA 7, 2020), the 
defendant argued that he was “entitled to a new trial 
because the trial judge’s ex parte communications with 
the prosecuting U.S. Attorney’s Offce violated 28 
U.S.C. § 455(a), the judicial recusal statute.” In re-
sponse, the prosecution conceded that the trial judge 
violated 28 USC 455(a) but argued that any error was 
harmless. Orr, 969 F3d at 738. The United States 
Court of Appeals for the Seventh Circuit set forth the 
following principles governing the case: 

Not every violation of § 455(a) warrants a drastic remedy, 
like a new trial. Mere appearance of impropriety is not 
enough for reversal and remand—a party must show a 

5 Although 28 USC 455(a) does not expressly use the language 
“appearance of impropriety,” the Court implied that the statute is 
essentially an “appearance of impropriety” statute. See Liljeberg, 486 
US at 858 (“We must frst determine whether § 455(a) can be violated 
based on an appearance of partiality, even though the judge was not 
conscious of the circumstances creating the appearance of impropri-

ety . . . .”) (emphasis added). 

6 The Court ultimately concluded that the original judgment should 
be vacated and a new trial conducted. Id. at 862, 868-869. 
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risk of harm. To determine whether Judge Bruce’s viola-

tion is harmless, we consider the three factors announced 

in Liljeberg . . . : (1) the risk of injustice to the parties in 

the particular case, (2) the risk that the denial of relief will 

produce injustice in other cases, and (3) the risk of 

undermining the public’s confdence in the judicial pro-

cess. [Id. (quotation marks and citations omitted).][7] 

This Court may use federal caselaw interpreting 
federal statutes as persuasive authority when inter-
preting state-law analogues. See Garg v Macomb Co 

Community Mental Health Servs, 472 Mich 263, 283; 
696 NW2d 646 (2005). Because 28 USC 455(a) is a 
federal analogue to MCR 2.003(C)(1)(b), and because 
Michigan apparently does not have any state caselaw 
bearing on the issue at hand, I believe that the Lilje-

berg framework is appropriate to apply here. 

With regard to the frst Liljeberg factor, there is 
some risk of injustice to defendant if a new trial is not 
ordered. The trial judge’s improper communications 
with the county prosecutor concerned the procedures 
used by law enforcement, in particular the Michigan 
State Police, for investigating allegations of sexual 
assault. The communications also were relevant to the 
credibility of the offcer who investigated the allega-
tions at issue. In particular, after the second prosecu-
tion witness testifed, the trial judge questioned why 
the victim was not medically examined and expressed 
her displeasure at certain stages of the State Police 

7 The court ultimately concluded that the frst and third Liljeberg 

factors weighed in favor of a new trial and therefore vacated the 
defendant’s conviction. Orr, 969 F3d at 742. See also United States v 

Williams, 949 F3d 1056, 1058 (CA 7, 2020) (conducting a similar 
Liljeberg analysis when the defendant argued that he was entitled to a 
new trial because the trial judge “had engaged in ex parte communica-
tions with members of the United States Attorney’s Offce for the 
Central District of Illinois”). 
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investigation. Conceivably, this may have led to the 
trial prosecutor addressing these weaknesses later in 
trial or during closing argument when she would not 
otherwise have done so. These facts tend to show 
injustice to defendant if a new trial is not ordered. On 
the other hand, I acknowledge that there is some 
prejudice to the prosecution if a new trial is ordered, 
namely, the fact that the victim and other witnesses 
would be required to testify again and the fact that the 
prosecution would have to undergo the expenses of a 
presumably multiday trial. On balance, I believe that 
the frst Liljeberg factor is neutral. 

With regard to the second Liljeberg factor, a denial of 
relief to defendant would tend to produce injustice in 
future cases. If defendant does not obtain a new trial in 
this case, other trial judges in future cases would not 
be deterred from engaging in ex parte communications 
with the prosecution during trial concerning the 
strengths and weaknesses of the prosecution’s case. 
The general prohibition against ex parte communica-
tions is intended to discourage such favoritism. See 
Grievance Administrator v Lopatin, 462 Mich 235, 262; 
612 NW2d 120 (2000) (“Ex parte communications de-
prive the absent party of the right to respond and be 
heard. They suggest bias or partiality on the part of the 
judge.”) (quotation marks and citation omitted). In 
other words, awarding defendant relief may prevent 
injustice in future cases. See United States v Atwood, 
941 F3d 883, 885 (CA 7, 2019) (“As in Liljeberg, we 
think that enforcing § 455(a) in this case may prevent 
a substantive injustice in some future case—here, by 
encouraging judges to exercise caution in their commu-
nications.”) (quotation marks and citation omitted). 

With regard to the third Liljeberg factor, there is a 
risk that the public’s confdence in the judicial process 



136 340 MICH APP 100 [Jan 
DISSENTING OPINION BY RIORDAN, J. 

will be undermined if defendant does not obtain relief. 
Although there is no question that judges may have 
personal relationships with some of the attorneys who 
appear before them, and may have judicial or legal 
interpretative philosophies which make certain out-
comes seem more or less likely to those appearing 
before them, a trial judge unilaterally identifying the 
strengths and weaknesses of a case to one party, but 
not the other, creates a perception that the judge is not 
neutral and impartial. By awarding defendant relief in 
this case, the judiciary communicates to the public that 
such conduct by a judge is not acceptable. As the trial 
court explained when awarding defendant a new trial 
in the matter before us: 

[I]t’s a matter of the public perception of the ethical 

obligations entailed with the judicial offce and I worry 

that as unintentional as this may be, it could do damage to 

that. And I think it’s incumbent on us to really err on the 

side of making sure that all people understand themselves 

to be given that opportunity to a full and fair hearing 

before an impartial judiciary. 

Accordingly, because the second and third Liljeberg 

factors weigh in favor of awarding defendant relief, I 
would affrm the trial court’s grant of a new trial on the 
basis that the trial judge had an appearance of impro-
priety, in violation of Canon 2 and MCR 2.003(C)(1)(b), 
and that the error was not harmless.8 

The parties and the majority place signifcant em-
phasis upon Canon 3 of the Code of Judicial Conduct, 

8 I acknowledge that defendant did not argue in the trial court, and 
does not argue on appeal, that he is entitled to relief under MCR 
2.003(C)(1)(b). However, given that the trial court awarded him a new 
trial because the trial judge violated Canon 2 by creating an appearance 
of impropriety, I believe that consideration of the court-rule analogue is 
appropriate and necessary for resolution of this appeal. 
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which generally prohibits ex parte communications 
that concern “substantive matters” but does not pro-
hibit ex parte communications with “administrative 
purposes.” I question whether the majority is correct to 
conclude that the e-mail communications were “admin-
istrative” in nature because they addressed the inter-
nal investigatory procedures of the Michigan State 
Police. In my view, an ordinary understanding of the 
word “administrative” in this context contemplates 
simple procedural matters concerning the judicial pro-
cess itself, such as the orderly handling of motions. 
See, e.g., Adesanya v Novartis Pharm Corp, 755 F Appx 
154, 158 (CA 3, 2018) (explaining that ex parte com-
munications did not violate Code of Conduct for US 
Judges Canon 3 because “[t]he Magistrate Judge and 
Appellee’s counsel were simply seeking a way to man-
age the numerous pro se discovery requests Appellants 
had fled”); Gerber v Veltri, 702 F Appx 423, 432-433 
(CA 6, 2017) (explaining that ex parte communications 
did not violate Code of Conduct for US Judges Canon 3 
because “[t]heir discussion concerned when, and how, 
the court should reschedule the appearance of wit-
nesses slated to testify that day, particularly defen-
dant’s expert [witness]”). The trial judge’s commentary 
to the county prosecutor regarding the internal inves-
tigatory procedures of the Michigan State Police, a law 
enforcement agency independent of the judicial branch 
of government, addressed the substance of the trial 
itself given that the comments directly implicated the 
plausibility of the victim’s allegations. In other words, 
the weaknesses of the investigation might tend to 
weigh against a guilty verdict. This, I believe, means 
that the e-mail communications involved “substantive 
matters” and therefore violated Canon 3. 

In any event, I fnd the discussion of Canon 3 to be 
largely irrelevant to the case at hand. Contrary to the 
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majority, I do not read People v Aceval, 282 Mich App 
379; 764 NW2d 285 (2009), as standing for the propo-
sition that a defendant may be entitled to relief if he or 
she shows any violation of the Code of Judicial Conduct 
and prejudice therefrom. Rather, Aceval stated that 
“[a]ssuming that the acts of the trial judge and the 
prosecutor in this case violated Michigan’s Rules of 
Professional Conduct, MRPC 3.4, and Code of Judicial 
Conduct, Canon 3, and were clearly opprobrious, the 
remedy for their wrongs is accomplished in other 
forums, such as the Attorney Discipline Board and the 
Judicial Tenure Commission.” Id. at 392. “These 
codes . . . do not confer upon a defendant any type of 
constitutional right or remedy.” Id. In other words, 
while a violation of the Code of Judicial Conduct might 
tend to show a violation of due process, a defendant 
cannot be entitled to relief solely for a violation of the 
Code of Judicial Conduct. Compare Treadaway v State, 
308 Ga 882, 888-889; 843 SE2d 784 (2020) (explaining 
that even if the trial judge violated the Georgia Code of 
Judicial Conduct by an ex parte contact, the defendant 
was still not entitled to relief because he did not show 
that the process was “fundamentally unfair”). That is, 
a defendant cannot maintain a freestanding claim that 
the trial judge violated the Code of Judicial Conduct 
but instead must show that a substantive law was 
violated as well.9 Here, defendant’s entitlement to 

9 The majority reasons that defendant cannot show prejudice for the 
alleged violation of Canon 3 because the trial prosecutor’s opening 
statement acknowledged defciencies in the police investigation, thus 
showing that the trial judge did not signal anything new to the 
prosecutor’s offce through the e-mails. I agree with the majority that 
the trial prosecutor noted the lack of DNA evidence and the questionable 
handling of the bathroom rugs by the detective in her opening state-
ment. However, the majority’s focus on this type of “prejudice” misses 
the mark. As explained herein, the proper “prejudice” analysis includes 
the prejudice not only to defendant but to other parties in future cases 
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relief does not specifcally arise under the Code of 
Judicial Conduct, but under MCR 2.003(C)(1)(b).10 

Accordingly, I respectfully dissent and would affrm 
the trial court’s grant of a new trial.11 

and the judiciary as a whole. See Orr, 969 F3d at 738 (“To determine 
whether Judge Bruce’s violation is harmless, we consider the three 
factors announced in Liljeberg . . . .”). 

10 The majority questions whether the general Canon 2 “appearance of 
impropriety” standard is even relevant here because Canon 3, concern-
ing certain ex parte communications, is more specifc to the case at 
hand. I respectfully disagree. While it is certainly true that, for example, 
a judge who violates Canon 3 may only be sanctioned for a violation of 
Canon 3 and not Canon 2 as well, see In re Haley, 476 Mich 180, 
194-195; 720 NW2d 246 (2006), that is not the question before us. 
Rather, the question before us is whether the trial judge violated MCR 
2.003(C)(1)(b), and if so, whether defendant is entitled to relief. Indeed, 
Canon 3(C) provides that “[a] judge should raise the issue of disqualif-
cation whenever the judge has cause to believe that grounds for 
disqualifcation may exist under MCR 2.003(C).” 

In other words, if the general Canon 2 “appearance of impropriety” 
standard is not relevant here, then even a judge who violates Canon 3 by 
engaging in certain ex parte communications would not be required to 
recuse himself or herself unless that violation rises to the level of a 
due-process violation as otherwise outlined in MCR 2.003(C)(1)(a) and 
(b). 

11 Having concluded that defendant is entitled to a new trial because 
of the appearance of impropriety by the trial judge, I need not address 
his alternate arguments in favor of a new trial. 

https://trial.11
https://2.003(C)(1)(b).10
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CORBIN v MEEMIC INSURANCE COMPANY 

Docket No. 354672. Submitted January 11, 2022, at Detroit. Decided 
January 13, 2022, at 9:20 a.m. Leave to appeal denied 509 Mich 
1072 (2022). 

Plaintiff, Aniya Corbin, a minor, brought an action by her next 

friend, Anthony Corbin, in the Washtenaw Circuit Court against 

Meemic Insurance Company and Farm Bureau General Insur-

ance Company following an automobile accident that left plaintiff 

permanently and severely injured. Plaintiff’s parents shared joint 

legal and physical custody of plaintiff on the basis of a consent 

order of fliation entered in 2010. At the time of the accident, 

plaintiff was with her mother, who lacked automobile insurance. 
Plaintiff’s mother fled an application for no-fault benefts on 
plaintiff’s behalf with the Michigan Assigned Claims Plan (the 
MACP). The MACP then assigned Farm Bureau to the case. 
Later, however, plaintiff, with her father as next friend, fled the 
instant case against Farm Bureau and Meemic. Plaintiff con-
tended that she was the resident relative of someone insured by 
Meemic, plaintiff sought no-fault benefts from Meemic on that 
basis, and plaintiff alternatively argued that Farm Bureau was 
liable for her benefts after having been assigned by the MACP. 
Farm Bureau moved for summary disposition, arguing that the 
resident relative insured by Meemic was plaintiff’s paternal 
great-grandmother, with whom both plaintiff and her father 
resided at the time of the accident. Meemic fled a countermotion, 
contending that under Grange Ins Co of Mich v Lawrence, 494 
Mich 475 (2013), because a custody order was in place that 
granted joint physical and legal custody of plaintiff to her 
parents, her domicile for no-fault purposes was with whichever 
parent had actual custody at the time of the accident. The trial 
court, Patrick J. Conlin, J., agreed with Meemic and dismissed 
Meemic from the case. Farm Bureau appealed. 

The Court of Appeals held: 

1. MCL 500.3114(1) of the no-fault act, MCL 500.3101 et seq., 
provides, in relevant part, that a personal protection insurance 
policy described in MCL 500.3101 applies to accidental bodily 
injury to the person named in the policy, the person’s spouse, and 
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a relative of either domiciled in the same household, if the injury 

arises from a motor vehicle accident. In this case, the parties did 

not dispute that to the extent plaintiff was domiciled with her 

father at the time of the accident, Meemic’s policy applies. MCL 

500.3172(1)(a) provides that a person entitled to a claim because 

of accidental bodily injury arising out of the ownership, operation, 

maintenance, or use of a motor vehicle as a motor vehicle in this 

state may claim personal protection insurance benefts through 

the assigned claims plan if no personal protection insurance is 

applicable to the injury. In this case, the parties also did not 

dispute that if plaintiff had not been domiciled with her father 

and great-grandmother at the time of the accident, then Meemic’s 

policy was not applicable to plaintiff’s injuries and the MACP 

properly assigned an insurer—Farm Bureau—to the case. 

2. In this case, the order of fliation did not establish a 

primary custodial parent or otherwise fx a parenting time 

schedule; plaintiff’s schedule was left to her parents as long as 

they continued to cooperate. The trial court nonetheless con-

cluded that the order of fliation was dispositive and that pursu-

ant to a footnote in Grange—which held that in the event that a 

custody order does grant an equal division of physical custody, 

and only in this instance, then the child’s domicile would alter-

nate between the parents so as to be the same as that of the 

parent with whom the child is living at the time—plaintiff’s 

domicile was with whichever parent had actual custody at the 

time of the automobile accident. However, the footnote in Grange 

did not apply to plaintiff’s arrangement in this case because the 

order of fliation left parenting time to the discretion of the 

parents. Accordingly, the trial court needed to look beyond the 

order of fliation to determine plaintiff’s actual domicile. The trial 

court should have reverted to the traditional multifactored analy-

ses from Workman v Detroit Auto Inter-Ins Exch, 404 Mich 477 

(1979), and Dairyland Ins Co v Auto-Owners Ins Co, 123 Mich 

App 675 (1983), to determine plaintiff’s domicile. In light of the 

fact that the order of fliation did not conclusively determine 

plaintiff’s domicile, the trial court erred by not weighing the 

additional relevant evidence when it made its initial domicile 

determination. 

Reversed and remanded for the trial court to reassess its 

determination of plaintiff’s domicile. 
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INSURANCE – NO-FAULT ACT – MINOR CHILD WITH DIVORCED PARENTS – 
ESTABLISHING DOMICILE. 

When an order of fliation does not establish a primary custodial 

parent or otherwise fx a parenting time schedule but instead 

leaves parenting time to the discretion of parents, the trial court 

must look beyond the order of fliation to determine plaintiff’s 

actual domicile and use the multifactored analyses from Work-

man v Detroit Auto Inter-Ins Exch, 404 Mich 477 (1979), and 
Dairyland Ins Co v Auto-Owners Ins Co, 123 Mich App 675 (1983). 

Plunkett Cooney (by Mary Massaron) for Meemic 
Insurance Company. 

Kopka Pinkus Dolin PC (by Mark L. Dolin and Raed 

L. Abboo) for Farm Bureau General Insurance Com-
pany. 

Before: GADOLA, P.J., and MARKEY and MURRAY, JJ. 

PER CURIAM. In this frst-party no-fault action, 
defendant-appellant, Farm Bureau General Insurance 
Company, appeals by leave granted1 the trial court’s 
order denying Farm Bureau’s motion for summary 
disposition and granting summary disposition to 
defendant-appellee, Meemic Insurance Company. 
Farm Bureau contends on appeal that the trial court 
erred when it held that plaintiff, a minor, was domi-
ciled with her mother at the time of her automobile 
accident and that the court erred in dismissing Meemic 
on that basis. We reverse and remand for the trial 
court to reassess its domicile determination. 

I. FACTUAL BACKGROUND 

This case arises out of an automobile accident that 
left plaintiff permanently and severely injured. Plain-

1 Corbin v Meemic Ins Co, unpublished order of the Court of Appeals, 
entered December 23, 2020 (Docket No. 354672). 
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tiff’s parents share joint legal and physical custody of 
plaintiff on the basis of a consent order of fliation 
entered in 2010. At the time of the accident, plaintiff 
was with her mother, who lacked automobile insur-
ance. On that basis, plaintiff’s mother fled an applica-
tion for no-fault benefts on plaintiff’s behalf with the 
Michigan Assigned Claims Plan (the MACP). The 
MACP then assigned Farm Bureau to the case. 

Later, however, plaintiff, with her father as next 
friend, fled the present suit against Farm Bureau and 
Meemic. Plaintiff contended that she was the resident 
relative of someone insured by Meemic, plaintiff 
sought no-fault benefts from Meemic on that basis, 
and plaintiff alternatively argued that Farm Bureau 
was liable for her benefts after having been assigned 
by the MACP. Farm Bureau moved for summary dis-
position, arguing that the resident relative insured by 
Meemic was plaintiff’s paternal great-grandmother, 
with whom both plaintiff and her father resided at the 
time of the accident. Meemic fled a countermotion, 
contending that under Grange Ins Co of Mich v Law-

rence, 494 Mich 475; 835 NW2d 363 (2013), because a 
custody order was in place that granted joint physical 
and legal custody of plaintiff to her parents, her 
domicile for no-fault purposes was with whichever 
parent had actual custody at the time of the accident. 
The trial court agreed and dismissed Meemic from the 
case. This appeal followed. 

II. STANDARD OF REVIEW 

The trial court indicated that it granted summary 
disposition to Meemic pursuant to MCR 2.116(C)(8); 
however, we note that the trial court looked beyond the 
pleadings in reaching its conclusion. MCR 2.116(C)(8) 
considers the pleadings and not documentary evidence, 
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Patterson v Kleiman, 447 Mich 429, 432; 526 NW2d 
879 (1994), whereas MCR 2.116(C)(10) considers both, 
Sanders v Perfecting Church, 303 Mich App 1, 4; 840 
NW2d 401 (2013). See also El-Khalil v Oakwood 

Healthcare, Inc, 504 Mich 152, 159-160; 934 NW2d 665 
(2019). Thus, even where a decision on a motion for 
summary disposition is premised on MCR 2.116(C)(8), 
when a court looks beyond the pleadings in granting 
the motion, we treat the motion as though it were 
granted under MCR 2.116(C)(10). Capitol Props 

Group, LLC v 1247 Ctr Street, LLC, 283 Mich App 422, 
425; 770 NW2d 105 (2009). Here, central to the trial 
court’s decision was the consent order of fliation that 
was frst made part of the record when Farm Bureau 
fled its motion for summary disposition, and the 
details of which were not incorporated into plaintiff’s 
complaint. Accordingly, because the trial court looked 
beyond the pleadings in rendering its decision, we 
treat the motion as though it were granted under MCR 
2.116(C)(10). 

This Court reviews decisions to grant or deny sum-
mary disposition de novo. El-Khalil, 504 Mich at 159. 
Summary disposition pursuant to MCR 2.116(C)(10) is 
appropriate where, “[e]xcept as to the amount of dam-
ages, there is no genuine issue as to any material fact, 
and the moving party is entitled to judgment or partial 
judgment as a matter of law.” MCR 2.116(C)(10). “A 
genuine issue of material fact exists when the record 
leaves open an issue upon which reasonable minds 
might differ.” El-Khalil, 504 Mich at 160 (quotation 
marks and citation omitted). In reviewing the motion, 
“this Court considers affdavits, pleadings, depositions, 
admissions, and documentary evidence fled in the 
action or submitted by the parties, in a light most 
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favorable to the party opposing the motion.” Sanders, 
303 Mich App at 4 (quotation marks and citation 
omitted). 

Generally, a domicile determination is a question of 
fact, “and this Court will not reverse the trial court’s 
determination unless the evidence clearly preponder-
ates in the opposite direction.” Goldstein v Progressive 

Cas Ins Co, 218 Mich App 105, 111; 553 NW2d 353 
(1996). Where the underlying facts are not in dispute, 
however, the determination of domicile is a question of 
law that this Court reviews de novo. Grange, 494 Mich 
at 490. Issues of statutory interpretation are likewise 
questions of law that this Court reviews de novo. Id. 

III. ANALYSIS 

Farm Bureau contends that the trial court’s appli-
cation of Grange was inapt and that it was not appro-
priate under the circumstances for the trial court to 
treat the consent order of fliation as conclusive evi-
dence of plaintiff’s domicile. 

A. GRANGE 

Resolution of this issue centers on the interaction 
between MCL 500.3114(1) and MCL 500.3172(1)(a) 
and, of course, on application of Grange. MCL 
500.3114(1) provides, in relevant part: 

[A] personal protection insurance policy described in 
[MCL 500.3101] applies to accidental bodily injury to the 
person named in the policy, the person’s spouse, and a 
relative of either domiciled in the same household, if the 
injury arises from a motor vehicle accident. 

The parties do not dispute that the insurance policy 
provided by Meemic to plaintiff’s great-grandmother 
was one such insurance policy and that to the extent 
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plaintiff was domiciled with her father at the time of 
the accident, Meemic’s policy applies. MCL 
500.3172(1)(a) provides: 

(1) A person entitled to [a] claim because of accidental 
bodily injury arising out of the ownership, operation, 
maintenance, or use of a motor vehicle as a motor vehicle 
in this state may claim personal protection insurance 
benefts through the assigned claims plan if any of the 
following apply: 

(a) No personal protection insurance is applicable to 
the injury. 

The parties likewise do not dispute that if plaintiff was 
not domiciled with her father and great-grandmother 
at the time of the accident, then Meemic’s policy is not 
applicable to plaintiff’s injuries and the MACP prop-
erly assigned an insurer—Farm Bureau—to the case. 
The trial court determined that the issue of plaintiff’s 
domicile was resolved by application of Grange. 

Grange was a consolidated case involving two simi-
lar factual scenarios. Grange, 494 Mich at 482-489. In 
the frst, the custody of a minor child was governed by 
a judgment of divorce that granted joint legal custody 
to both parents but primary physical custody to the 
mother. Id. at 482. After the child was killed in an 
automobile accident, both of her parents submitted 
claims for PIP benefts with their respective insurers 
—Farm Bureau and Grange. Id. at 483. Farm Bureau, 
the mother’s insurer, appeared before the trial court 
and argued that the two insurers were equal in the 
order of priority for the payment of PIP benefts 
because the minor child was domiciled in both of her 
parents’ homes, and thus Farm Bureau sought a par-
tial reimbursement from Grange, the father’s insurer, 
for benefts paid. Id.2 Grange argued that it was not 
liable for any PIP benefts because the child was solely 

2 At the time, MCL 500.3115(2) allowed insurers to recoup benefts 
from other insurers of equal priority. Grange, 494 Mich at 491. That 
provision is now codifed as MCL 500.3114(8). 
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domiciled with her mother and not her father. Id. The 
trial court determined that the child was domiciled 
with both parents and thus both insurers were equally 
liable for her PIP benefts. Id. at 484. This Court 
affrmed. Id. 

In the second case, two parents were awarded joint 
legal custody of their minor child, but the father was 
awarded physical custody. Id. at 486. The most recent 
custody order in that case permitted the father to 
change the child’s domicile to the state of Tennessee 
and awarded the mother six weeks of summer visita-
tion in Michigan. Id. When the child was 16 years old, 
she determined that she wanted to get to know her 
mother better, and both the mother and father agreed 
that the child could remain in Michigan after summer 
visitation and attend high school while living with her 
mother and uncle. Id. at 487. That fall, the child was 
killed in an automobile accident. Id. Thereafter, the 
uncle’s automobile insurer, Automobile Club Insurance 
Association (ACIA), began to pay no-fault benefts on 
the basis that the child was a resident relative. Id. 
Ultimately, however, ACIA instituted an action 
wherein it argued that it was not liable for no-fault 
benefts because the child was not actually domiciled in 
Michigan. Id. at 487-488. On that basis, ACIA argued 
that the insurer of highest priority was the insurer 
that insured the vehicle in which the child had been a 
passenger. Id. at 488. The trial court disagreed and 
concluded that the child “ ‘had residency in Michigan 
with her mother and her uncle at the time of the motor 
vehicle accident.’ ” Id. This Court reversed, concluding 
that the child’s actual domicile was a question of fact 
for the jury. Id. at 488-489. 

The Court reasoned that both cases turned “on the 
interpretation of the term ‘domiciled’ as it is used in 
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MCL 500.3114(1).” Id. at 492. The Court noted more 
specifcally that the frst case turned on “whether a 
child of divorced parents injured in a motor vehicle 
accident can be ‘domiciled’ in more than one household 
for purposes of the no-fault act” and that the second 
case turned on “whether a family court order pertain-
ing to a child’s custody conclusively establishes a 
child’s domicile under the no-fault act.” Id. 

As to the frst issue, the Court noted that with 
respect to MCL 500.3114(1), “[h]ad the Legislature 
intended to make insurers liable for PIP benefts for 
dual coexisting ‘domiciles,’ then it would have used the 
term ‘resided,’ not ‘domiciled,’ ” in the statute. Id. at 
495-496. This is because although a person may have 
more than one residence at a time, a person may only 
have one domicile. Id. 

For over 165 years, Michigan courts have defned 

“domicile” to mean the place where a person has his true, 

fxed permanent home, and principal establishment, and 

to which, whenever he is absent, he has the intention of 

returning. Similarly, a person’s domicile has been defned 
to be that place where a person has voluntarily fxed his 
abode not for a mere special or temporary purpose, but 
with a present intention of making it his home, either 
permanently or for an indefnite or unlimited length of 
time. In this regard, the Court has recognized that it may 
be laid down as a settled maxim that every man must have 
such a national domicile somewhere. It is equally well 
settled that no person can have more than one such 

domicile, at one and the same time. [Id. at 493-494 
(quotation marks and citations omitted).] 

The Court continued: “[C]onsistent with the tradi-
tional common-law principle that a person may have 
only one domicile at a given point in time, we hold that 
a child, whose parents are divorced and who has more 
than one legal residence, may have only a single 
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domicile at any one point in time that continues until 
the child acquires a different one.” Id. at 496. 

With respect to the next issue, how courts may 
determine the domicile of a minor, the Court noted that 
“common law recognizes three means of acquiring a 
domicile, which are generally applicable to all persons 
depending on the factual circumstances, including: (1) 
domicile of origin or of nativity; (2) domicile of choice; 
and (3) domicile by operation of law.” Id. at 501. “[A] 
child’s domicile, upon the divorce or separation of the 
child’s parents, is the same as that of the parent to 
whose custody he has been legally given pursuant to a 
custody order.” Id. at 504. That is, “a child’s domicile 
upon . . . entry of a custody order is established by 
operation of law consistent with the terms of the 
custody order.” Id. at 505. Although parents might 
ordinarily be permitted to alter a child’s domicile to be 
consistent with their own, “parents are legally bound 
by the terms of the custody order . . . .” Id. at 508. 
“[T]he order therefore negates the parents’ legal capac-
ity, which is necessary to establish a domicile of choice 
for the minor child that is different from that estab-
lished in the custody order.” Id. at 508-509. “Therefore, 
courts presiding over an insurance coverage dispute 
involving the minor child of divorced parents must 
treat a custody order as conclusive evidence of a child’s 
domicile.” Id. at 511 (emphasis added). In such cases, 
“the factual circumstances or the parents’ or child’s 
intention are irrelevant to the domicile determina-
tion.” Id. 

With all of the above in mind, the Grange Court 
concluded that the child in the frst factual scenario 
was domiciled with her mother because the relevant 
custody order granted the mother primary physical 
custody and that the child in the second factual sce-
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nario was domiciled with her father for the same 
reason and because the custody order in that case 
expressly established domicile in the state of Tennes-
see. Id. at 513-515. In reaching this conclusion, the 
Court noted that, in some rare instances, custody 
orders may grant joint physical custody and equal 
parenting time; therefore, the Court instructed lower 
courts on how to deal with those cases: 

Although not presently before this Court, we recognize 
that determining domicile by reference to a custody order 
may appear to lead to a perplexing result where the order 
grants each parent joint physical custody under MCL 
722.26a(7) and creates an equal 50/50 division of physical 
custody. To begin with, we emphasize that an award of 
joint physical custody alone does not automatically create 
this potentially perplexing situation because although an 
order may award joint physical custody, it may also 
establish that one parent has primary physical custody. 
Alternatively, the details of the physical custody division 
may reveal that one parent has physical custody of the 
child more often than the other parent despite the joint 
physical custody arrangement. Thus, it is only in the very 
rare event that a custody order awards joint physical 
custody and grants both parents an equal amount of time 
to exercise physical custody that this issue arises. Indeed, 
MCL 722.26(a)(7) does not require that parents share 
equal physical custodial time for a court to award joint 
physical custody; rather, [MCL 722.26a(7)(a)] merely de-
fnes joint physical custody as an order “[t]hat the child 
shall reside alternatively for specifc periods with each of 
the parents.” Emphasis added. The statute does not, 
however, require that the child reside with each parent for 
an equal amount of time to constitute joint physical 
custody. 

In the unusual event that a custody order does grant an 
equal division of physical custody, and only in this in-
stance, then the child’s domicile would alternate between 
the parents so as to be the same as that of the parent with 
whom he is living at the time. Restatement [Confict of 
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Laws, 2d], § 22 (1971). Thus, the child’s domicile is with 

the parent who has physical custody as established by the 

custody order at the specifc time of the incident at issue. 

This approach is consistent with the terms of the custody 

order and avoids a fnding that the child has dual coexist-

ing domiciles. [Id. at 512 n 78 (frst and second alterations 

in original).] 

B. APPLICATION OF GRANGE 

Returning to the facts of the case at bar, the consent 
order of fliation governing plaintiff’s custody provided 
as follows: 

CUSTODY 

The parties shall have joint legal and physical custody 
of said minor child(ren) until further order of the Court. 

The parents shall cooperate with respect to the 
child(ren) so as, in a maximum degree, to advance the 
child(ren)’s health, emotional and physical well-being, 
and to give and afford the child(ren) the affection of both 
parents and a sense of security. Neither parent will 
directly or indirectly infuence the child(ren) so as to 
prejudice the child(ren) against the affectionate relation-
ship between the child(ren) and the father and the 
child(ren) and the mother. Neither party will do anything 
which may estrange the other from the child(ren) or 
injure the opinion of the child(ren) to the other party, or 
which will hamper the free and natural development of 
the child(ren) for the other party. 

DOMICILE 

The domicile or residence of the child(ren) may not be 
moved from Michigan without the approval of this Court 
and the custodian shall promptly notify the Court when 
the child is moved to another address. 

A party whose custody or parenting time of a child is 
governed by this Order shall not change the legal resi-
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dence of the child, except in compliance with section 11 of 
the Child Custody Act of 1970, 1970 PA 91, MCL 722.31. 

A parent of a child whose custody is governed by Court 
order shall not change a legal residence of the child to a 
location that is more than 100 miles from the child’s legal 
residence at the time of the commencement of the action in 
which the order is issued, except in compliance with 
section 11 of the Child Custody Act of 1970, 1970 PA 91, 
MCL 722.31. 

PARENTING TIME 

The non-custodial parent shall have reasonable parent-
ing time until further order of the Court. 

As the trial court recognized, the order of fliation did 
not establish a primary custodial parent or otherwise 
fx a parenting time schedule. That is, plaintiff’s sched-
ule was left to her parents so long as they continued to 
cooperate and work together. The trial court nonethe-
less concluded that the order of fliation was disposi-
tive and that, pursuant to the instructions contained in 
footnote 78 of Grange, plaintiff’s domicile was with 
whichever parent had actual custody at the time of the 
automobile accident. 

The conclusions set forth in footnote 78 do not apply 
to the above arrangement.3 The dispositive fact in 
Grange was that both of the custody orders awarded 

3 Farm Bureau suggests that the relevant portion of Grange is dictum. 
It is not. “[D]ictum is a judicial comment made during the course of 
delivering a judicial opinion, but one that is unnecessary to the decision 
in the case and therefore not precedential (though it may be considered 
persuasive).” Carr v Lansing, 259 Mich App 376, 383-384; 674 NW2d 
168 (2003) (quotation marks and citation omitted). However, “when a 
court of last resort intentionally takes up, discusses and decides a 
question germane to, though not necessarily decisive of, the controversy, 
such decision is not dictum but is a judicial act of the court which it will 
thereafter recognize as a binding decision.” Id. at 384 (quotation marks, 
citation, and brackets omitted). 
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primary physical custody to one parent. Grange, 494 
Mich at 513-515. And footnote 78 does not apply by its 
own terms. The Grange Court referred in that footnote 
to the unusual situation in which a custody order 
awards both joint physical custody and equal parent-
ing time. Id. at 512 n 78. “In the unusual event that a 
custody order does grant an equal division of physical 
custody, and only in this instance, then the child’s 
domicile would alternate between the parents so as to 
be the same as that of the parent with whom he is 
living at the time.” Id. at 513 n 78 (second emphasis 
added). This is not such a case, as the order of fliation 
left parenting time to the discretion of the parents. 

Meemic contends that the above application of 
Grange is inapt because Grange specifcally held that 
where custody of a minor is governed by a court order, 
parents are bound by the order and lose the legal 
capacity to establish a domicile of choice for that minor. 
Again, this rule does not cleanly apply here because 
the order of fliation did exactly what the custody 
orders in Grange did not: it reserved to the parents 
their right to determine both residence and domicile, 
with some limitations. The order did not set forth a 
parenting time schedule, let alone one that required 
equal parenting time. This alone takes this order 
outside what was addressed in footnote 78. 

With that in mind, we hold that the trial court 
needed to look beyond the order of fliation to deter-
mine plaintiff’s actual domicile, as the order of fliation 
was not dispositive. To do so, the trial court should 
have reverted to the traditional multifactored analyses 
from Workman v Detroit Auto Inter-Ins Exch, 404 Mich 
477; 274 NW2d 373 (1979), and Dairyland Ins Co v 

Auto-Owners Ins Co, 123 Mich App 675; 333 NW2d 322 
(1983), to determine plaintiff’s domicile. See Grange, 
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494 Mich at 498 n 41 (“The Workman-Dairyland mul-
tifactored framework comprises the one now commonly 
employed by Michigan courts when a question of fact 
exists as to where a person is domiciled.”). 

Here, there was a substantial amount of testimony 
to suggest that plaintiff’s father had always operated 
as plaintiff’s primary custodian and that both parents 
intended to continue that arrangement before and 
after the automobile accident. Rather than stand in the 
position of the fnder of fact, we think it more appro-
priate that the trial court be afforded an opportunity to 
weigh the above evidence. See Grange, 494 Mich at 490 
(noting that the issue of domicile is ordinarily a ques-
tion of fact). Suffce it to say, however, in light of the 
fact that the order of fliation did not conclusively 
determine plaintiff’s domicile, the trial court erred in 
not weighing the additional relevant evidence when it 
made its initial domicile determination. 

Reversed and remanded for the trial court to reas-
sess its determination regarding plaintiff’s domicile. 
We do not retain jurisdiction. 

GADOLA, P.J., and MARKEY and MURRAY, JJ., 
concurred. 
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PEOPLE v HAWKINS 

Docket No. 357068. Submitted January 4, 2022, at Lansing. Decided 
January 20, 2022, at 9:00 a.m. Leave to appeal denied 510 Mich 
864 (2022). 

Sherikia L. Hawkins was charged in the 45th District Court with 
falsifying election records, MCL 168.932(c); falsely making, alter-
ing, forging, or counterfeiting a public record (forgery), MCL 
750.248; common-law misconduct in offce, MCL 750.505; and 
three counts of use of a computer to commit a crime (use of a 
computer), MCL 752.796, each premised, respectively, on one of 
the frst three listed offenses. The charges arose from events that 
occurred following the November 6, 2018 general election, during 
which defendant served as the elected city clerk for Southfeld. 
Michigan’s Secretary of State maintains the qualifed voter fle 
(QVF), which is a statewide computer database of registered 
voters that is available to election offcials throughout the state, 
enabling the offcials to track the process by which people vote via 
absent-voter (AV) ballots. For the 2018 election, Southfeld had 
two AV counting boards tabulating the AV ballots—both the AV 
ballots received before election day and those received by the 
close of the polls on election day—for the 36 precincts in South-
feld. During its canvass of the election to certify the results, the 
Oakland County Board of Canvassers discovered numerous dis-
crepancies that in turn led to the discovery that defendant had 
changed voter records affecting 193 people who voted by AV 
ballot. More specifcally, it was determined that defendant had 
altered the original QVF, which listed those 193 ballots as 
received and accepted before or on election day, to being listed in 
a revised QVF submitted by defendant as not received or rejected 
for some reason other than arriving after election day. Following 
a preliminary-examination hearing, the district court, Michelle 
Friedman Appel, J., bound defendant over on the charged of-
fenses, fnding that there was probable cause to believe that 
defendant had committed those crimes. Defendant thereafter 
fled a motion in the Oakland Circuit Court to quash the charges. 
The circuit court, Leo Bowman, J., granted the motion in part and 
quashed the bindover with respect to all charges except for the 
misconduct-in-offce charge and its related use-of-a-computer 
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charge. Subsequently, defendant moved to dismiss those remain-

ing charges; the circuit court denied that motion. The prosecution 

appealed by leave granted the circuit court order quashing the 

charges of falsifying election records and forgery and the two 

related charges of use of a computer; defendant cross-appealed 

the circuit court order denying her motion to dismiss the two 

remaining charges. 

The Court of Appeals held: 

1. To bind a defendant over on a charge, the district court 

must fnd that evidence existed regarding each element of the 

crime charged or evidence from which the elements may be 

inferred. If the evidence introduced at the preliminary examina-

tion conficts or raises a reasonable doubt about the defendant’s 

guilt, the magistrate must let the fact-fnder at trial resolve those 

questions of fact and bind the defendant over for trial. MCL 

168.932(c) (falsifying election records) provides that an inspector 

of election, clerk, or other offcer or person having custody of any 

record, election list of voters, affdavit, return, statement of votes, 
certifcates, poll book, or any paper, documents, or vote of any 
description, which pursuant to the Election Law is directed to be 
made, fled, or preserved, shall not willfully destroy, mutilate, 
deface, falsify, or fraudulently remove or secrete any or all of 
those items, in whole or in part, or fraudulently make any entry, 
erasure, or alteration on any or all of those items, or permit any 
other person to do so; the statute does not require proof that a 
defendant intended to, or successfully did, alter the results of the 
election. MCL 168.932 proscribes more than a person forging an 
election record, it proscribes a person from making a document 
something it was not, i.e., an accurate memorialization of what 
took place during an election as it relates to absentee ballots. The 
record in this case indicated that (1) defendant served as the 
Southfeld clerk, (2) defendant had custody of election records, 
which were required to be made, fled, or preserved under the 
Election Law, and (3) defendant willfully falsifed or fraudulently 
altered the QVF after the election to falsely report regarding AV 
ballots that were, in fact, received and valid. Defendant’s actions 
purported to make the QVF something it was not, an accurate 
memorialization of Southfeld’s AV ballots during the 2018 gen-
eral election. Thus, the prosecution presented evidence from 
which the district court could have reasonably inferred that 
defendant willfully acted to change the QVF. Although the district 
court incorrectly remarked—when discussing a double-jeopardy 
argument raised by defendant—that MCL 168.932(c) does not 
require the prosecution to prove intent, the prosecution presented 
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suffcient evidence of each element of the charged offenses to 

show that the crime of falsifying election records had been 

committed and that probable cause existed that defendant had 

committed the offense. Accordingly, the district court correctly 

bound defendant over on the charge of falsifying election records, 

and the circuit court therefore erred by granting defendant’s 

motion to quash the charge of falsifying election records. The 

prosecution’s failure to initially turn over to defendant a spread-

sheet relied on by a prosecution witness was not grounds for 

dismissal as a sanction for prosecutorial misconduct because the 

district court exercised its discretion by stopping the preliminary 

examination when the spreadsheet was discussed during testi-

mony, making copies of the spreadsheet for the parties, and 

granting a 21/2-month continuance before the hearing resumed, 

allowing defense counsel signifcant time to review the document 

before cross-examining the witness about the spreadsheet’s 

preparation and contents; therefore, the prosecution’s alleged 

misconduct was not grounds for affrming the circuit court’s 

erroneous ruling. 

2. Under MCL 750.248(1), a person who falsely makes, alters, 

forges, or counterfeits a public record, or a certifcate, return, or 

attestation of a clerk of a court, register of deeds, notary public, 

township clerk, or any other public offcer, in relation to a matter 

in which the certifcate, return, or attestation may be received as 

legal proof, with intent to injure or defraud another person, is 

guilty of a felony punishable by imprisonment for not more than 

14 years. The key to the offense is that the writing itself is a lie. 

Although MCL 750.248(1) is often referred to as the offense of 

forgery, the statute applies not only to document forgers but also 

to persons who falsely make, alter, or counterfeit a public record; 

thus, the statute prohibits both alterations of public records and 

forgeries of public records. Stated differently, the statute plainly 

proscribes a variety of acts, including falsifcation or alteration of 

a document, and the statute does not require a complete falsif-

cation of the document for the falsifcation or alteration to fall 

within the ambit of the statute. In this case, the evidence 

indicated that defendant created, and submitted to the board, a 

second QVF that purported to be a complete and accurate list of 

people who voted via AV ballot. The second, revised QVF, how-

ever, presented a false alteration of the correct QVF information. 

Under these facts, the district court correctly held that there was 

probable cause to believe that defendant had committed the 

offense of forgery with the intent to defraud, i.e., deceive, the 
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board. Given the evidence presented during the preliminary 

examination, the circuit court erred by quashing the charge of 

forgery. 

3. MCL 752.796(1) provides that a person shall not use a 

computer program, computer, computer system, or computer 

network to commit, attempt to commit, conspire to commit, or 

solicit another person to commit a crime. Thus, the use-of-a-

computer crime has two elements: (1) the commission, attempted 

commission, conspiracy to commit, or solicitation of a crime, and 

(2) through the use of a computer. The circuit court quashed the 

two counts of use of a computer on the basis of its erroneous 

conclusion that the district court had abused its discretion by 

binding over defendant on the predicate offenses of forgery and 

falsifying election records. Because the circuit court erred by 

quashing the bindover on those two underlying offenses, it 

necessarily erred by quashing the two related use-of-a-computer 

counts. Further, evidence supported the district court’s ruling 

that crimes had been committed and that probable cause existed 
to believe that defendant committed those offenses by using a 
computer to alter and falsify the QVF. 

4. Misconduct in offce was an indictable offense at common 
law. An indictable common-law offense can be charged by the 
prosecution pursuant to MCL 750.505 unless punishment for that 
offense is otherwise expressly provided for by statute. In turn, 
MCL 750.505 provides that any person who shall commit any 
indictable offense at the common law, for the punishment of 
which no provision is expressly made by any statute of this state, 
shall be guilty of a felony. Thus, it is proper to dismiss a charge 
brought under MCL 750.505 if the charge sets forth all the 
elements of a statutory offense. At common law, misconduct in 
offce was defned as corrupt behavior by an offcer in the exercise 
of the duties of his offce or while acting under color of his offce. 
An offcer could be convicted of misconduct in offce (1) for 
committing any act which is itself wrongful, malfeasance, (2) for 
committing a lawful act in a wrongful manner, misfeasance, or (3) 
for failing to perform any act that the duties of the offce require 
of the offcer, nonfeasance. However, committing nonfeasance or 
acts of malfeasance or misfeasance are not enough to constitute 
misconduct in offce. In the case of malfeasance and misfeasance, 
the offender also must act with a corrupt intent, i.e., with a sense 
of depravity, perversion, or taint. In contrast, MCL 168.931(1)(h) 
provides that a person shall not willfully fail to perform a duty 
imposed upon that person by this act, or disobey a lawful 
instruction or order of the secretary of state as chief state election 
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offcer or of a board of county election commissioners, board of city 

election commissioners, or board of inspectors of election. MCL 

168.931(1)(h) does not foreclose prosecution for misconduct in 

offce because the elements of the offenses are different. Specif-

cally, misconduct in offce requires proof that the defendant acted 

while a public offcer, while MCL 168.931(h) may be violated by 

any person with duty imposed upon that person by the Michigan 

Election Law. Relatedly, MCL 168.931(1)(h) prohibits the breach 

of a duty owed under the Michigan Election Law, while miscon-

duct in offce may be premised on a breach of any duty owed as a 

result of one’s status as a public offcer. Because the elements of 

misconduct in offce differ from the elements needed to prove a 

violation of MCL 168.931(1)(h), the misconduct-in-offce charge 

under MCL 750.505 is not foreclosed by an Election Law charge 

under MCL 168.931(1)(h). Accordingly, the circuit court correctly 

denied defendant’s motion to dismiss the misconduct-in-offce 

charge on that basis. In addition, defendant was not entitled to 

dismissal of the use-of-a-computer charge related to the 

misconduct-in-offce offense. The circuit court’s resolution of de-

fendant’s motion to quash the bindover of common-law miscon-

duct in offce did not establish law of the case because the 
law-of-the-case doctrine only applies when an appellate court has 
ruled on the merits of the issue presented. In this case, defendant 
raised a new issue in her motion to dismiss the common-law 
misconduct-in-offce charge; therefore, even if the circuit court 
could be deemed to have functioned as an appellate court, the 
law-of-the-case doctrine did not apply. 

Circuit court order granting in part defendant’s motion to 
quash reversed, circuit court order denying defendant’s motion to 
dismiss affrmed, and case remanded for further proceedings. 

1. ELECTIONS – OFFENSES AND PENALTIES – FORGERY – PROSCRIBED CONDUCT. 

Under MCL 750.248(1), a person who falsely makes, alters, forges, 
or counterfeits a public record, or a certifcate, return, or attes-
tation of a clerk of a court, register of deeds, notary public, 
township clerk, or any other public offcer, in relation to a matter 
in which the certifcate, return, or attestation may be received as 
legal proof, with intent to injure or defraud another person, is 
guilty of a felony punishable by imprisonment for not more than 
14 years; the statute does not apply to only election-record forgers 
but also to persons who falsely make, alter, or counterfeit a public 
record; the statute does not require a complete falsifcation of a 
document for the falsifcation or alteration to fall within the 
ambit of the statute. 
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2. CRIMINAL LAW – COMMON-LAW OFFENSES – MISCONDUCT IN OFFICE – 
ELECTION-LAW OFFENSES. 

MCL 750.505 provides that any person who shall commit any 

indictable offense at the common law, for the punishment of 

which no provision is expressly made by any Michigan statute, 

shall be guilty of a felony; misconduct in offce, which is an 

indictable offense at the common law, does not contain the same 
elements of an offense brought under MCL 168.931(1)(h) of the 
Michigan Election Law, so MCL 750.505 does not prohibit a 
person from being charged with both the common-law offense of 
misconduct in offce and for an Election Law violation under MCL 
168.931(1)(h) (MCL 168.1 et seq.). 

Dana Nessel, Attorney General, Fadwa A. 

Hammoud, Solicitor General, and Linus Banghart-

Linn, Assistant Attorney General, for the people. 

Gurewitz & Raben, PLC (by Harold Gurewitz and 
Margaret Sind Raben) for defendant. 

Before: SWARTZLE, P.J., and K. F. KELLY and REDFORD, 
JJ. 

REDFORD, J. In this interlocutory criminal appeal, 
the prosecution appeals by delayed leave granted the 
circuit court’s order granting in part and denying in 
part defendant’s motion to quash the bindover. The 
district court bound defendant over for trial for viola-
tion of the Michigan Election Law, MCL 168.1 et seq., 
by falsifying election records (falsifying election re-
cords), MCL 168.932(c); falsely making, altering, forg-
ing or counterfeiting a public record (forgery), MCL 
750.248; common-law misconduct in offce, MCL 
750.505; and three counts of use of a computer to 
commit a crime (use of a computer), MCL 752.796, each 
count premised, respectively, on one of the frst three 
listed offenses. The circuit court quashed the bindover 
respecting all charges but misconduct in offce and the 
related use-of-a-computer charge. The circuit court 
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also denied defendant’s later motion to dismiss the 
charges of misconduct in offce and the related use of a 
computer charge, which decision defendant cross-
appeals. 

For the reasons set forth in this opinion, we reverse 
the circuit court’s order granting in part defendant’s 
motion to quash the bindover, affrm the circuit court’s 
order denying defendant’s motion for dismissal, and 
remand for further proceedings consistent with this 
opinion. 

I. BACKGROUND 

A. FACTS 

This case arises from the November 6, 2018 general 
election in Southfeld, Michigan. Defendant, Sherikia 
Hawkins, served as the elected City Clerk for South-
feld. Among other things, she bore the responsibility 
for conducting elections. During the certifcation pro-
cess conducted by the Oakland County Board of Can-
vassers (the Board) after the election, numerous dis-
crepancies arose that led to the discovery that 
defendant had changed voter records affecting 193 
people who voted via absent-voter (AV) ballots. At issue 
in this appeal is whether the district court abused its 
discretion in its decision to bind defendant over when it 
concluded that defendant’s conduct constituted falsify-
ing election records, forgery, or misconduct in offce. 

At the preliminary examination, Sally Williams, the 
Director of Elections for the Michigan Bureau of Elec-
tions, and Nichole Humphries, the Deputy City Clerk 
for the city of Southfeld, testifed regarding how AV 
ballots are processed and how election offcials track 
voting to ensure election integrity. The Michigan Sec-
retary of State (the Secretary) maintains the qualifed 
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voter fle (QVF), a statewide computer database of 
registered voters that is available to election offcials 
throughout the state, which enables them to track the 
process by which people vote via AV ballots. Specif-
cally, a local election offcial indicates in the QVF the 
date an AV-ballot application is received by the offcial, 
the date an AV ballot is sent to the voter, and the date 
an AV ballot is received back by the offcial. If an AV 
ballot received by an offcial is invalid for some reason 
—for example, the AV-ballot envelope is unsigned, or 
the signature does not match the voter’s signature on 
fle—that reason is noted in the QVF along with the 
date of receipt of the AV ballot and a code that indicates 
the reason for invalidation of the AV ballot. By law, AV 
ballots may not be removed from the envelope in which 
they are returned until Election Day. Local offcials 
store the AV ballots until Election Day, when they are 
sent to the appropriate location for tabulation. 

Localities have two options for processing AV ballots 
on Election Day. They may either sort the AV ballots by 
precinct and tabulate them at the corresponding poll 
site, or they may have one or more AV counting boards 
(AVCBs) that tabulate AV ballots. Southfeld used the 
latter method for the 2018 general election, and it had 
two AVCBs for the 36 Southfeld precincts.1 At the 
AVCB, the AV ballots, both those received before Elec-
tion Day and those received by the close of the polls on 
Election Day, are processed by a tabulator. Occasion-
ally, a tabulator cannot process an AV ballot because of 
a defect. For example, an AV ballot may be damaged in 
the mail or the barcode may be torn. When such a 
problem occurs, two election workers, one Democrat 
and one Republican, transfer the voter’s votes to a new 

1 Humphries bore responsibility for overseeing the AVCBs on Election 
Day. 
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ballot that is then tabulated. Once all AV ballots have 
been processed, the tabulator is closed out, its count is 
transferred to a computer via fash drive, and unoffcial 
results are transmitted to the county. Election workers 
are responsible for printing a report from the QVF that 
indicates the number of AV ballots received by the close 
of the polls. Election workers also complete a ballot 
summary for each precinct.2 The ballot summary indi-
cates the number of AV ballots received, which infor-
mation is gathered from the QVF report, and the 
number of ballots processed, which information is 
gathered from the tabulator. Ideally, the numbers 
balance. The QVF report and ballot summaries are 
included in AV-ballot poll books. Each precinct has one 
poll book solely for AV ballots. The poll books are then 
given to the county board of canvassers to certify the 
election results. 

Joseph Rozell, the Director of Elections for Oakland 
County, testifed at the preliminary examination that 
he participated in the canvass of the 2018 general 
election conducted by the Board, which began on 
November 9, 2018. Rozell discovered that the carbon 
copies of the ballot summaries for the 36 precincts that 
had been sent to the Board and the county clerk had 
not been completed. While the copies were sent to the 
appropriate entity, they were all blank. That prompted 
Rozell to contact defendant, who indicated they were 
completed, so Rozell asked that she bring them to the 
Board. The Board also discovered that the tabulator 
data transmitted to the county at the end of Election 
Day for eight precincts indicated that no ballots were 
counted. Accordingly, defendant had to bring all ballots 

2 Ballot summaries are done with carbon triplicates. The local clerk 
keeps the original copy, and the two duplicate copies are sent to the 
county clerk and county board of canvassers, respectively. 
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for those eight precincts to the county and tabulate 
them, which she did on November 13, 2018, and No-
vember 14, 2018. Defendant delivered the ballot sum-
maries on November 15, 2018, along with a revised 
QVF report, which Rozell and the Board had not 
requested. 

The ballot-summary form features a column of three 
boxes, which identify the number of ballots delivered to 
the AVCB: Box A enables entry of the number of 
AV-ballot envelopes delivered at the opening of the 
AVCB; Box B enables entry of additional AV-ballot 
envelopes delivered by the close of the AVCB; and Box 
C must specify the total number of AV-ballot envelopes 
delivered. The ballot summary also features a column 
of four boxes that identify the number of ballots at the 
close of the AVCB: Box D features the number of AV 
ballots tabulated; Box E indicates the number of AV-
ballot envelopes delivered to the Board that did not 
contain a ballot; Box F shows the number of AV-ballot 
envelopes delivered to the Board without a signature 
or otherwise invalid; and Box G requires entry of the 
total number of AV ballots processed. The total num-
bers reported in Boxes C and G must agree. When done 
properly, “Ballots Returned” on the QVF report should 
be in Box C of the ballot summary, and Box C should 
equal Box G, the number of ballots processed by a 
tabulator. The canvas that is performed postelection 
must be completed within 14 days. 

Rozell testifed that the revised QVF reports defen-
dant brought to him on November 15, 2018, matched 
Box C, and Box C matched Box G for each precinct. 
However, Ella Mills, one of Rozell’s staff members, 
informed him that Precincts 35 and 36 had problems. 
It appeared that the number of ballots returned for 
Precinct 35 from the revised QVF report matched the 
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number of ballots counted for Precinct 36, and vice 
versa. Accordingly, Rozell instructed Mills to locate the 
original QVF report that had been submitted on Elec-
tion Day. Mills eventually found the original QVF 
report in a trash can in the Board’s canvassing room. 
Mills testifed that this was highly unusual because 
the Board does not throw away any documentation. 
Rozell testifed that defendant had been in the can-
vassing room on November 15, 2018, when she brought 
in the ballot summaries and revised QVF report. Rozell 
and Mills compared the revised QVF report with the 
original and noticed that the number of ballots re-
ceived identifed on the revised QVF report was less 
than that on the original QVF report. Rozell, therefore, 
contacted the state Bureau of Elections (the BOE) for 
assistance to determine what happened. 

Cynthia Wilkinson, a database architect for the 
BOE, ran a query to fnd all instances in which a 
Southfeld AV ballot had been recorded in the QVF as 
received and accepted before or on Election Day but 
had been later recorded as not received or rejected for 
some reason other than arriving after Election Day. 
There were 193 such instances, and each modifcation 
had been made by the same user: Sherikia@74900.3 All 
modifcations were done on November 14, 2018, and 
November 15, 2018. Rozell shared this information 
with the Board which then instructed defendant to 
turn over all AV ballots and envelopes. The Board 
physically counted every AV ballot and envelope for 
each precinct and again tabulated the ballots, which 
Rozell put into a spreadsheet. 

Rozell noticed multiple patterns in the ballot counts. 
First, for most precincts, the number of AV ballots 

3 The Secretary has designated the city of Southfeld as 74-900. 

mailto:Sherikia@74900.3
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physically counted and tabulated by the Board was 
consistent with the number of AV ballots the original 
QVF report indicated as received. Second, the number 
of AV ballots tabulated on Election Day did not match 
the number of AV ballots physically counted and tabu-
lated by the Board. Third, the number of AV ballots in 
Precinct 2 that had to be duplicated because of issues 
with the original ballot equaled the number of AV 
voters removed from the QVF by defendant and the 
number of ballots that were not tabulated on Election 
Day. Rozell testifed: 

What had happened was the ballots had been duplicated 

but the duplicated ballots had not been processed so not 

all of the votes had been counted in Southfeld on election 

night. Not all of the absentee votes had been counted. 

Rozell later testifed that he did not know how many 
total duplicate AV ballots there were, but that he knew 
the number of duplicates in Precinct 2 matched the 
number of ballots not tabulated and the number of AV 
voters removed from the QVF in that precinct. Rozell 
concluded that, while damaged AV ballots had been 
duplicated, they had not been tabulated on Election 
Day. Rozell also randomly selected three of the AV 
ballots that had been changed from received and 
accepted to rejected for lack of a signature. In each 
case, the AV-ballot envelopes included a signature 
revealing that defendant modifed the QVF after Elec-
tion Day to contain false information. Rozell testifed 
that the number of voters removed in each precinct 
from the QVF list after the election equaled the num-
ber of ballots necessary to balance the number of 
ballots tabulated on election night. 
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B. PROCEDURAL HISTORY 

1. DISTRICT COURT BINDOVER DECISION 

In deciding whether to bind defendant over on the 
charges, the district court frst noted that, to be en-
titled to a bindover for falsifying election records, the 
prosecution had to demonstrate probable cause to 
believe defendant was a city clerk, that she had lawful 
custody of an election record (in this case, the QVF), 
that she had falsifed information in the QVF, and that 
she had acted with fraudulent intent. The district 
court found that probable cause existed to believe that 
defendant was the City Clerk for Southfeld and that 
she had modifed the QVF after the election to falsely 
indicate that certain absentee ballots were returned 
without a signature. The district court also found that 
the prosecution demonstrated probable cause to be-
lieve that defendant committed forgery because the 
revised QVF report “was a forged document that was 
published to the board of canvassers,” the QVF was a 
required list of voters, and the QVF was meant to be 
legal proof of the identities of individuals that voted via 
an AV ballot in the election. Addressing an argument 
that the charge of forgery should be dismissed because 
it was the same offense as falsifying election records 
for double-jeopardy purposes, the district court ex-
plained that the two offenses required proof of different 
elements. The district court, however, stated further: 

The prosecution need not show any intent pursuant to 

MCL 168.932(c). On the other hand MCL 750.248 [forgery] 

is applicable to any person who makes, alters or counter-

feits a public record and requires the specifc intent to 

harm or defraud another. 
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The district court found that probable cause existed to 
believe that defendant committed misconduct in offce 
because defendant modifed the QVF with a corrupt 
intent to make the number of AV ballots tabulated on 
Election Day match the QVF report. Finally, the dis-
trict court found probable cause to believe that defen-
dant used a computer to commit each of the above 
predicate offenses. The district court, therefore, bound 
defendant over to the circuit court on all charged 
offenses. 

2. MOTION TO QUASH BINDOVER 

On August 27, 2020, defendant moved the circuit 
court to quash the bindover. Defendant argued that the 
district court erred by binding her over on falsifying 
election records and forgery because no evidence indi-
cated that she altered any vote and any alleged modi-
fcation of the QVF did not make the QVF a forgery. 
Defendant argued that the district court erred by 
binding her over on misconduct in offce and use of a 
computer since each were predicated on her alleged 
commission of falsifying election records and forgery. 
Defendant contended that forgery requires the cre-
ation of an instrument that purports to be what it is 
not, whereas inclusion of some false information in an 
instrument does not turn the document into a forgery. 
She took the position that, even if she included some 
false information in the QVF, she had not created 
something that purported to be something else. Defen-
dant also contended that the district court erred by not 
requiring the prosecution to show that she acted with 
an intent to defraud to establish probable cause to 
believe that she committed falsifying election records. 
She relied on the district court’s statement that the 
“prosecution need not show any intent pursuant to 
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MCL 168.932(c).” Defendant argued further that the 
district court erred by binding her over on common-law 
misconduct in offce because the prosecution failed to 
present evidence of forgery, and misconduct in offce 
cannot be charged where, as here, a statute already 
prohibited the charged conduct. 

The prosecution opposed defendant’s motion by ar-
guing that the district court did not err respecting the 
charge of falsifying election records because the statute 
did not require proof of a forgery. The prosecution 
asserted that defendant’s falsifcation of the QVF by 
changing the status of AV ballots suffced. The pros-
ecution argued that the district court did not err 
respecting the forgery charge because defendant modi-
fed the QVF to falsely refect that some AV ballots 
were rejected, then printed the QVF and published it 
to the Board as part of the poll book, which represented 
an attestation that it may be received as legal proof of 
those who voted via AV ballots. The prosecution also 
explained that the district court did not err respecting 
the misconduct-in-offce charge or use-of-a-computer 
charge because suffcient evidence had been presented 
to support the court’s probable-cause fndings for the 
offenses. The prosecution also observed that defendant 
did not merely make false entries in the QVF because 
she also generated a report from the QVF that she 
represented to be a list of those who voted via AV 
ballots, which constituted the forgery of a public re-
cord. The prosecution also asserted that the district 
court clearly understood that falsifying election re-
cords required a showing of intent to defraud but 
merely misspoke when it considered defendant’s argu-
ment that falsifying election records and forgery were 
the same offense for double-jeopardy purposes. 
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The circuit court held a hearing on defendant’s 
motion to quash the bindover at which the parties 
argued consistently with their briefs. The court issued 
an opinion and order in which it concluded that the 
district court abused its discretion respecting the 
falsifying-election-records charge because it could not 
determine whether the district court understood that 
the prosecution had to establish an intent to defraud. 
Specifcally, while the district court initially appeared 
to recognize the necessity of proof of an intent to 
defraud, the circuit court noted that the district court 
failed to make any fndings on that element. Regarding 
forgery, the circuit court concluded that the district 
court erred because defendant’s entry of false informa-
tion into a public record did not change the nature of 
the record and therefore did not constitute a forgery. 

The circuit court, however, concluded that the dis-
trict court did not abuse its discretion by binding 
defendant over on the charge of misconduct in offce 
because defendant corruptly altered the QVF to indi-
cate the rejection of ballots that were, in fact, valid. 
The court ruled that the misconduct-in-offce charge 
stood independently of the previous two counts be-
cause it did not rely on a forgery. The circuit court 
concluded that the district court abused its discretion 
regarding the counts of use of a computer predicated on 
falsifying election records and forgery but did not 
abuse its discretion regarding the count premised on 
misconduct in offce. Accordingly, the circuit court 
quashed the bindover respecting falsifying election 
records, forgery, and the attendant use-of-a-computer 
charges but denied defendant’s motion to quash the 
misconduct-in-offce charge and the related count of 
use of a computer. 



171 2022] PEOPLE V HAWKINS 

3. MOTION TO DISMISS REMAINING TWO COUNTS 

Later, defendant moved to dismiss the remaining 
two counts on the ground that the common-law 
misconduct-in-offce offense4 could not be based on 
conduct that is otherwise prohibited by law because an 
improper alteration of the QVF is statutorily prohib-
ited under MCL 168.931(1)(h),5 which makes it a 
misdemeanor to disobey a lawful instruction or order of 
the Secretary. Defendant argued that the misconduct-
in-offce charge should be dismissed along with the 
attendant count of use of a computer. Defendant relied 
on a number of statutory provisions and the election 
manual used by the Secretary to guide local election 
offcials in the conduct of elections to argue that 
altering the QVF qualifed as disobeying a lawful 
instruction or order of the Secretary falling within the 
ambit of MCL 168.931(1)(h). 

4 MCL 750.505 provides: 

Any person who shall commit any indictable offense at the 
common law, for the punishment of which no provision is ex-
pressly made by any statute of this state, shall be guilty of a 
felony, punishable by imprisonment in the state prison not more 
than 5 years or by a fne of not more than $10,000.00, or both in 
the discretion of the court. 

In People v Waterstone, 296 Mich App 121, 137; 818 NW2d 432 (2012), 
this Court confrmed that misconduct in offce as prosecuted under MCL 
750.505 requires proof of “a corrupt intent[, which] can be shown where 
there is intentional or purposeful misbehavior or wrongful conduct 
pertaining to the requirements and duties of offce by an offcer.” 
(Quotation marks and citation omitted.) This Court reiterated that “it is 
deemed ‘corrupt’ for a public offcer to purposely commit a violation of 
any duties associated with the offcer’s job or offce.” Id. at 137-138. 

5 MCL 168.931(1)(h) makes it a misdemeanor under the Michigan 
Election Law for a person to “willfully fail to perform a duty imposed 
upon that person by this act, or disobey a lawful instruction or order of 
the secretary of state as chief state election offcer or of a board of county 
election commissioners, board of city election commissioners, or board of 
inspectors of election.” 

https://10,000.00
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In response, the prosecution argued that misconduct 
in offce and MCL 168.931(1)(h) had different elements 
and that, therefore, the latter did not preclude charg-
ing the former. Specifcally, the prosecution argued 
that MCL 168.931(1)(h) applied to all persons upon 
whom a duty is imposed under the Michigan Election 
Law, not just to public offcers as is the case for 
misconduct in offce. 

At the hearing on the motion, the circuit court 
advised that its decision regarding defendant’s motion 
to quash the bindover as to misconduct in offce and the 
attendant use of a computer was binding under the 
law-of-the-case doctrine. The court, therefore, denied 
defendant’s motion. 

This Court granted the prosecution’s delayed appli-
cation for leave to appeal the circuit court’s order 
granting in part and denying in part defendant’s 
motion to quash the bindover.6 On appeal, the prosecu-
tion argues that the circuit court erred by partially 
quashing the bindover because it misinterpreted the 
district court’s fndings and failed to recognize that 
falsifying election records and forgery can be premised 
on a fraudulent alteration or a forgery. Defendant fled 
a claim of cross-appeal. In her appeal, defendant ar-
gues that the circuit court erred by denying her motion 
to dismiss because the elements of misconduct in offce 
are identical with the elements of MCL 168.931(1)(h). 

II. STANDARDS OF REVIEW 

In People v Hudson, 241 Mich App 268, 276; 615 
NW2d 784 (2000), this Court explained the applicable 
standard of review as follows: 

6 People v Hawkins, unpublished order of the Court of Appeals, 
entered June 30, 2021 (Docket No. 357068). 
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We review for an abuse of discretion a district court’s 

decision to bind over a defendant. The standard for 

reviewing a decision for an abuse of discretion is narrow; 

the result must have been so violative of fact and logic that 

it evidences a perversity of will, a defance of judgment, or 

an exercise of passion or bias. A circuit court’s decision 

with respect to a motion to quash a bindover order is not 

entitled to deference because this Court applies the same 

standard of review to this issue as the circuit court. This 

Court therefore essentially sits in the same position as the 

circuit court when determining whether the district court 

abused its discretion. In other words, this Court reviews 

the circuit court’s decision regarding the motion to quash 

a bindover only to the extent that it is consistent with the 

district court’s exercise of discretion. The circuit court may 

only affrm a proper exercise of discretion and reverse an 

abuse of that discretion. Thus, in simple terms, we review 

the district court’s original exercise of discretion. [Quota-

tion marks and citations omitted.] 

We review “de novo the bindover decision to deter-
mine whether the district court abused its discretion, 
giving no deference to the circuit court’s decision.” 
People v Norwood, 303 Mich App 466, 468; 843 NW2d 
775 (2013) (quotation marks and citation omitted). “A 
trial court abuses its discretion when its decision falls 
outside the range of reasonable and principled out-
comes.” People v Waterstone, 296 Mich App 121, 131-
132; 818 NW2d 432 (2012). Questions of statutory 
interpretation are reviewed de novo. People v Flick, 
487 Mich 1, 8-9; 790 NW2d 295 (2010). “A trial court’s 
decision to deny a motion to dismiss is reviewed for an 
abuse of discretion, and a trial court necessarily abuses 
its discretion when it makes an error of law. Legal 
questions, including questions of statutory interpreta-
tion, are reviewed de novo.” People v Hofman, 339 Mich 
App 65, 69; 981 NW2d 112 (2021) (quotation marks 
and citation omitted). 
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III. ANALYSIS 

A. FALSIFICATION OF ELECTION RECORDS IN 
VIOLATION OF MCL 168.932(c) 

The prosecution argues that the circuit court erred 
by quashing the bindover on the charge of falsifying 
election records because the district court understood 
the elements of the offense and the record evidence 
clearly supported the district court’s bindover decision. 
We agree. 

The district court conducts a preliminary examina-
tion to determine whether a felony has been committed 
and whether probable cause exists to believe that the 
defendant committed the felony. People v Plunkett, 485 
Mich 50, 57; 780 NW2d 280 (2010). “Probable cause 
requires a quantum of evidence suffcient to cause a 
person of ordinary prudence and caution to conscien-
tiously entertain a reasonable belief of the accused’s 
guilt.” People v Yost, 468 Mich 122, 126; 659 NW2d 604 
(2003) (quotation marks and citation omitted). 
“Whether conduct falls within the scope of a penal 
statute is a question of statutory interpretation.” Flick, 
487 Mich at 8. In Flick, our Supreme Court recited the 
well-established principles that govern our interpreta-
tion of a statute: 

The overriding goal of statutory interpretation is to 
ascertain and give effect to the Legislature’s intent. The 
touchstone of legislative intent is the statute’s language. 
The words of a statute provide the most reliable indicator 
of the Legislature’s intent and should be interpreted on 
the basis of their ordinary meaning and the overall 
context in which they are used. An undefned statutory 
word or phrase must be accorded its plain and ordinary 
meaning, unless the undefned word or phrase is a “term 
of art” with a unique legal meaning. [Id. at 10-11 (quota-
tion marks and citations omitted).] 
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Respecting statutory interpretation of provisions con-
tained within the Penal Code, MCL 750.2 provides: 

The rule that a penal statute is to be strictly construed 

shall not apply to this act or any of the provisions thereof. 

All provisions of this act shall be construed according to 

the fair import of their terms, to promote justice and to 

effect the objects of the law. 

The prosecution charged defendant in Count 1 with 
falsifying election records in violation of MCL 
168.932(c), which provides: 

A person who violates 1 or more of the following 

subdivisions is guilty of a felony: 

* * * 

(c) An inspector of election, clerk, or other offcer or 

person having custody of any record, election list of voters, 

affdavit, return, statement of votes, certifcates, poll book, 

or of any paper, document, or vote of any description, 

which pursuant to this act is directed to be made, fled, or 

preserved, shall not willfully destroy, mutilate, deface, 

falsify, or fraudulently remove or secrete any or all of those 

items, in whole or in part, or fraudulently make any entry, 

erasure, or alteration on any or all of those items, or 

permit any other person to do so. 

In this case, to bind defendant over on the offense of 
falsifying election records in violation of MCL 
168.932(c), the prosecution had to present evidence 
that defendant: (1) was a clerk; (2) had custody of a 
record, election list of voters, certifcates, poll book, or 
of any paper, document, or vote of any description, 
which must be made, fled, or preserved under the 
Michigan Election Law; and (3) willfully falsifed or 
fraudulently made any entry, erasure, or alteration on 
any or all of such items. “The intent to defraud is the 
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specifc intent to cheat or deceive.” People v Miller, 326 
Mich App 719, 739; 929 NW2d 821 (2019). 

To properly bind defendant over on this charge, the 
district court needed to fnd that evidence existed 
“regarding each element of the crime charged or evi-
dence from which the elements may be inferred . . . .” 
Hudson, 241 Mich App at 278 (quotation marks and 
citation omitted). “If the evidence introduced at the 
preliminary examination conficts or raises a reason-
able doubt about the defendant’s guilt, the magistrate 
must let the factfnder at trial resolve those questions 
of fact. This requires binding the defendant over for 
trial.” Id. 

The record refects that the prosecution presented 
evidence at the preliminary examination that, while 
conducting the canvas of the 2018 general election in 
Southfeld, the Board discovered several discrepancies 
and evidence that not all AV ballots were counted at 
the Southfeld AVCBs on Election Day. After Election 
Day, someone with the username “SHERIKIA@74900” 
changed 193 voter records in the QVF to indicate that 
either no AV ballot had been received from such voters, 
or for the AV ballots received, such ballots lacked a 
signature by Election Day. Defendant’s frst name is 
Sherikia, and 74900 refers to the Secretary of State’s 
designation for Southfeld. The district court could 
reasonably infer from this evidence that defendant 
willfully acted to change the QVF. While the number of 
AV ballots indicated as received on the QVF report sent 
to the Board on Election Day at the close of polls 
matched the number of ballots physically counted by 
the Board, the number of AV ballots indicated as 
received on the changed QVF report that defendant 
submitted to the Board failed to match the number of 
ballots physically counted by the Board, and the total 
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number of AV ballots indicated as received on the 
revised QVF report equaled less than that indicated on 
the original QVF report. 

The record indicates that, in its decision following 
the preliminary examination, the district court made 
extensive fndings based on the admitted documentary 
evidence and the witnesses’ testimonies. The district 
court correctly stated that to establish a violation of 
MCL 168.932(c), the prosecution must establish that 

one, the defendant was a city clerk, two, as clerk the 
defendant had lawful custody of a record, in this case the 
Q.V.F., the defendant falsifed information in the record 
and defendant acted with a fraudulent intent when she 
falsifed the record. 

The district court then rendered its decision on Count 
1: 

According to the evidence and testimony presented at the 
preliminary exam the defendant, city clerk for the city of 
Southfeld, modifed the Q.V.F. after the election to falsely 
indicate that certain absentee ballots were returned with-
out signature. Therefore, the Court fnds probable cause 
for Count 1 and probable cause that the defendant most 
likely committed the offense. 

De novo review of the record in this case establishes 
that the district court, having fully examined the 
evidence, properly found that the prosecution pre-
sented evidence of each element of the charged offense 
of falsifying election records in violation of MCL 
168.932(c). The record indicates that evidence estab-
lished that: (1) defendant served as the Southfeld 
clerk, (2) defendant had custody of election records, 
which must be made, fled, or preserved under the 
election law, (3) defendant willfully falsifed or fraudu-
lently altered the QVF after the election to falsely 
report regarding AV ballots that were in fact received 
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and valid. Accordingly, the district court properly ex-
ercised its discretion by binding defendant over for 
trial on Count 1. Respecting defendant’s motion to 
quash, the circuit court had ample evidence in the 
record from which it could conclude that the prosecu-
tion met its burden of demonstrating that a crime had 
been committed and probable cause existed that defen-
dant committed a violation of MCL 168.932(c), justify-
ing the bindover on Count 1. Therefore, the circuit 
court erred by granting defendant’s motion to quash 
Count 1. 

Defendant argues that the circuit court did not err 
by quashing the bindover on Count 1 because, in 
relation to her double-jeopardy argument raised in the 
district court, the district court remarked that MCL 
168.932(c) did not require the prosecution to prove 
intent, which she argues indicated that the district 
court’s bindover ruling suffered from a fatal error of 
law, a conclusion with which the circuit court correctly 
agreed. The prosecution argues that the record evi-
dence supported the district court’s bindover decision 
and that the district court’s statement, when taken in 
proper context of the district court’s comparative 
analysis of the elements of MCL 168.932(c) and MCL 
750.248 for double-jeopardy purposes, did not negate 
the record evidence that the prosecution presented 
that satisfed each element of the falsifcation of elec-
tion records in violation of MCL 168.932(c) and sup-
ported the district court’s bindover decision.7 

7 The prosecution offers a reasonable contextualization and interpre-
tation of the district court’s statement and the circuit court’s confusion 
that led to quashing Count 1, but the record lacks clarity to permit 
accepting that speculation. We conclude that determination of the 
propriety of the district court’s bindover decision requires de novo 
review of the record, and based on such record review, we conclude that 
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We are not persuaded by defendant’s argument 
because the circuit court had the ability to determine, 
by examining the extensive record before it, that the 
district court had not abused its discretion by binding 
over defendant on Count 1 because the prosecution 
presented suffcient evidence of each element of the 
charged offense to show that a crime had been commit-
ted and that probable cause existed that defendant 
committed the charged offense. That the district court 
made an erroneous or confusing statement after the 
fact did not negate the record evidence that supported 
its earlier bindover decision. 

The prosecution argues that the circuit court also 
erred by quashing the bindover on Count 1 because, to 
the extent that the circuit court needed clarifcation of 
the district court’s bindover decision, it should have 
remanded the case to the district court to give it the 
opportunity to explain. Circuit courts have jurisdiction 
to remand to the district court even after granting a 
motion to quash. See People v Miklovich, 375 Mich 536, 
539; 134 NW2d 720 (1965); People v Kennedy, 384 Mich 
339, 345; 183 NW2d 297 (1971). No authority appears 
to preclude a circuit court from exercising discretion to 
remand for further proceedings. Therefore, in its dis-
cretion, the circuit could have ordered the remand for 
further explanation by the district court. However, 
declining the exercise of such discretion is not, in and 
of itself, an abuse of discretion requiring reversal. 

Defendant argues that the circuit court correctly 
quashed Count 1 because MCL 168.932(c) must be 
read as prohibiting forgery and her changes made to 
the QVF did not constitute a forgery. More specifcally, 
she claims that her document modifcation did not 

the district court did not abuse its discretion. Therefore, the circuit court 
erred. 
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make the QVF something different than it purported to 
be, and therefore, it did not constitute a forgery. We 
disagree. Taken in its entirety, the evidence before the 
district court provided adequate evidence to bind over 
the charge that the actions of defendant purported to 
make the document something it was not, an accurate 
memorialization of what took place regarding the No-
vember 6, 2018 election as relates to absentee ballots, 
and thus constituted a forgery. 

Additionally, she argues that People v Pinkney, 501 
Mich 259; 912 NW2d 535 (2018), stands for the propo-
sition that MCL 168.932(c) is exclusively an election-
record-forgery statute and that therefore her conduct 
did not fall within the forgery prohibition. We disagree. 
Pinkney addressed the issue whether MCL 168.937 
constituted a substantive offense or merely a punish-
ment provision. Our Supreme Court held that the 
defendant could not be convicted under MCL 168.937 
because it merely provided punishment but did not set 
forth a substantive offense. Pinkney, 501 Mich at 263. 
In doing so, the Court rejected the argument that the 
Legislature meant for common law to provide the 
substantive elements of forgery in MCL 168.937 be-
cause “a reasonable person would believe that ‘forgery 
under the provisions of this act’ suggests that he or she 
could only be found guilty of a forgery crime defned 
elsewhere in the Election Law.” Pinkney, 501 Mich at 
276 (emphasis omitted), quoting MCL 168.937. The 
Court reviewed the legislative history of relevant pro-
visions of the Michigan Election Law, including MCL 
168.932, to support its conclusion. The Court observed 
from that historical analysis that the predecessor stat-
ute, 1948 CL 195.8, originated in 1917 PA 126, ch 2, 
§ 8, the frst statute in which the substantive forgery 
crime was independent of the penalty provision. Id. at 
279 n 48. 
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Pinkney did not interpret the substance or breadth 
of the conduct prohibited under MCL 168.932(c). The 
Court merely discussed the provision in passing as 
further support for its conclusion that MCL 168.937 
provided a penalty provision for forgery offenses de-
fned elsewhere in the election law. Although the Court 
referred to MCL 168.932(c) as an “election-related 
forgery prohibition,” Pinkney, 501 Mich at 279, it did so 
in the context of its interpretation of MCL 168.937. 
Nowhere in Pinkney, however, did the Court defni-
tively state that MCL 168.932(c) only prohibits 
election-record forgery. The plain language of MCL 
168.932(c) does not identify forgery specifcally as the 
prohibited conduct, but it specifes that a clerk, like 
defendant, “shall not willfully destroy, mutilate, de-
face, falsify, or fraudulently remove or secrete any 
[election records], in whole or in part, or fraudulently 
make any entry, erasure, or alteration on any or all of 
those items, or permit any other person to do so.” The 
statute obviously prohibits more than the forgery of 
election records. The statute must be construed accord-
ing to the fair import of its terms. MCL 750.2. Defen-
dant’s argument fails because the statute cannot be 
interpreted in the narrow manner she desires and 
because Pinkney does not support her contention. 

The prosecution had to demonstrate that defendant 
acted in a manner prohibited by the statute. In this 
case, the record refects that the prosecution presented 
evidence that defendant, Southfeld’s clerk, falsifed 
election records that the election law required be 
made, fled, or preserved. Witness testimony and docu-
mentary evidence supported the district court’s conclu-
sion that MCL 168.932(c) had been violated and that 
probable cause existed that defendant committed the 
charged offense. Specifcally, the evidence supported 
the conclusion that defendant willfully and falsely 
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altered entries in the QVF by indicating AV ballots 
received and accepted were either not received or not 
accepted because they had no signature by Election 
Day. She did this after the election but while the Board 
attempted to canvass the votes and certify the election. 
Evidence presented by the prosecution indicated that 
defendant made and submitted a false copy of the QVF, 
and disposed of the original, when she knew that the 
Board worked to verify the results of the Southfeld 
election to ensure the integrity of it. From this, a 
reasonably prudent and conscientious person could 
believe that defendant intended to deceive the Board. 
Miller, 326 Mich App at 739. 

Defendant asserts that no evidence established that 
the election results would have been different if the 
193 AV ballots that were not tabulated on Election Day 
continued to go uncounted. MCL 168.932(c), however, 
does not require proof that defendant intended to alter 
the results of an election, nor does the statute require 
proof that she achieved altering the results of an 
election. Evidence of defendant’s intent to deceive the 
Board, such that the canvass would not reveal that 
some valid AV ballots went uncounted, suffced. More-
over, the statute cannot properly be interpreted in the 
manner defendant argues. Such a reading would be 
counter to the plain language of the statute, which 
requires a willful falsifcation or fraudulent entry, 
alteration, or erasure of an election record. Accord-
ingly, the circuit court erred by quashing the bindover 
on Count 1. 

Defendant also argues that the circuit court’s deci-
sion to quash the bindover on Count 1 should be 
affrmed on appeal because the prosecution committed 
misconduct by failing to disclose the Rozell spread-
sheet. Defendant appears to argue that this Court 
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should affrm the circuit court’s erroneous quashing of 
the bindover as a sanction for the prosecution’s con-
duct. We disagree. 

In People v Burger, 331 Mich App 504, 518; 953 
NW2d 424 (2020), this Court recently explained: 

Generally, a criminal defendant does not have a constitu-

tional right to discovery. However, a defendant’s right to 

due process may be violated by the prosecution’s failure to 

produce exculpatory evidence in its possession. [Quotation 

marks and citation omitted.] 

MCR 6.201 provides for discovery in criminal cases. 
MCR 6.201(B)(1) specifes that the prosecution must 
provide a defendant discovery of any exculpatory infor-
mation or evidence known to the prosecuting attorney, 
and Subrule (H) imposes a continuing duty of disclo-
sure upon parties that discover additional discoverable 
information or material at any time. MCR 6.201(J) 
addresses a violation of the rules regarding discovery 
in criminal proceedings as follows: 

If a party fails to comply with this rule, the court, in its 

discretion, may order the party to provide the discovery or 

permit the inspection of materials not previously dis-

closed, grant a continuance, prohibit the party from intro-

ducing in evidence the material not disclosed, or enter 

such other order as it deems just under the circumstances. 

Parties are encouraged to bring questions of noncompli-

ance before the court at the earliest opportunity. Willful 
violation by counsel of an applicable discovery rule or an 
order issued pursuant thereto may subject counsel to 
appropriate sanctions by the court. An order of the court 
under this section is reviewable only for abuse of discre-
tion. 

Subrule (J) plainly indicates that the presiding 
lower court has discretion to address and decide dis-
covery issues in criminal proceedings. The rule, how-



184 340 MICH APP 155 [Jan 

ever, does not authorize appellate courts to sanction 
parties after the fact. 

The record in this case refects that Rozell created a 
spreadsheet, gave it to the Secretary of State’s offce, 
and may have provided a copy to the prosecution, 
which, in turn, may have used it to prepare Rozell for 
testifying at the preliminary examination. The record 
indicates that defense counsel informed the district 
court that he did not have the spreadsheet, and the 
prosecution represented to the court that it did not 
believe that it had a copy or had seen it. Defense 
counsel argued that the prosecution had an obligation 
to share all exculpatory evidence and should be re-
quired to engage in further efforts to locate and turn 
over the spreadsheet, to which the prosecution agreed 
but stated that the spreadsheet was unnecessary to 
conduct the preliminary examination. Despite addi-
tional discussion regarding the existence of the spread-
sheet between the court, the prosecution, and defense 
counsel, not until later in his testimony did Rozell 
inform defense counsel during further cross-
examination that he had a copy of the spreadsheet 
with him. The district court took a brief recess, and 
both parties received a copy of the spreadsheet. De-
fense counsel moved for and the district court granted 
an adjournment to permit defendant’s review of the 
spreadsheet to determine its contents that might prove 
benefcial and permit defense counsel’s use for cross-
examination. When the preliminary examination re-
sumed over 21/2 months later, defense counsel cross-
examined Rozell extensively about the spreadsheet’s 
preparation and contents and moved for its admission. 
The district court granted the document’s admission 
without objection. 
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The record refects that the district court exercised 
its discretion regarding the discovery issue raised by 
defendant and granted defendant a lengthy continu-
ance suffcient for defense counsel to analyze Rozell’s 
spreadsheet. The record indicates that the spreadsheet 
enabled defense counsel to develop cross-examination 
of Rozell regarding that evidence. The record, however, 
is unclear whether the spreadsheet contained exculpa-
tory evidence. Additionally, the spreadsheet does not 
appear to have served to impeach Rozell’s credibility or 
cast doubt on the evidence he summarized in the 
spreadsheet. 

Defendant argued below as she does on appeal that 
the circuit court could draw an adverse inference from 
the prosecution’s failure to turn over the spreadsheet, 
which defendant argues contained relevant and excul-
patory evidence that the district court had ordered to 
be turned over. Defendant offers little legal citation in 
support of her argument. Defendant cites Brenner v 

Kolk, 226 Mich App 149, 160; 573 NW2d 65 (1997), 
which expresses the general proposition that Michigan 
courts have inherent power to sanction civil-litigant 
misconduct. Defendant also cites People v Chenault, 
495 Mich 142, 150; 845 NW2d 731 (2014), a case in 
which our Supreme Court clarifed the test for a claim 
of a Brady8 violation, i.e., that: (1) the prosecution 
suppressed evidence, (2) that is favorable to the ac-
cused, and (3) that is material. In Chenault, 495 Mich 
at 150, the Court explained: 

The government is held responsible for evidence within its 
control, even evidence unknown to the prosecution, with-
out regard to the prosecution’s good or bad faith. Evidence 
is favorable to the defense when it is either exculpatory or 
impeaching. To establish materiality, a defendant must 

8 Brady v Maryland, 373 US 83; 83 S Ct 1194; 10 L Ed 2d 215 (1963). 
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show that there is a reasonable probability that, had the 

evidence been disclosed to the defense, the result of the 

proceeding would have been different. A reasonable prob-

ability is a probability suffcient to undermine confdence 

in the outcome. [Quotation marks and citations omitted.] 

The Court concluded that the “question is whether, in 
the absence of the suppressed evidence, the defendant 
received a fair trial, understood as a trial resulting in 
a verdict worthy of confdence.” Id. at 150-151 (quota-
tion marks and citation omitted). The Court rejected 
the imposition of an additional due-diligence factor on 
a defendant in determining whether the defendant has 
successfully asserted a Brady violation. 

Contrary to defendant’s assertions, the propositions 
of law expressed in Brenner and Chenault do not apply 
in this case because the district court dealt with the 
prosecution’s failure to disclose the Rozell spreadsheet 
by granting defendant an adjournment and time to 
analyze that evidence and use it to the extent that it 
provided any beneft to defendant. Having obtained the 
evidence and having used it, we conclude that the 
district court did not err because it corrected the 
potential of any due-process violation and prevented 
any unfairness in the preliminary-examination pro-
ceeding. Nor are we convinced that, under the circum-
stance, the circuit court could draw an adverse infer-
ence because, ultimately, defendant was not deprived 
of the spreadsheet, prevented from using it, or sub-
jected to an unfair proceeding that undermined the 
confdence in the outcome of the preliminary-
examination proceeding. “An adverse inference per-
mits the fact-fnder to conclude that the missing evi-
dence would have been adverse to the opposing party.” 
Pugno v Blue Harvest Farms, LLC, 326 Mich App 1, 24; 
930 NW2d 393 (2018). Here, the evidence did not 
remain missing, and its contents were fully revealed 
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and used by defendant before the district court made 
its bindover decision. The district court properly dealt 
with the discovery issue. The prosecution’s misconduct 
is not grounds for affrming the circuit court’s errone-
ous ruling. 

B. FALSIFICATION OF A PUBLIC RECORD IN 
VIOLATION OF MCL 750.248(1) 

The prosecution argues that the circuit court erred 
by quashing the bindover on Count 2 because the 
record evidence supported the district court’s bindover 
decision. We agree. 

The prosecution charged defendant with violation of 
MCL 750.248(1), which states in relevant part: 

A person who falsely makes, alters, forges, or counter-

feits a public record, or a certifcate, return, or attestation 

of a clerk of a court, register of deeds, notary public, 

township clerk, or any other public offcer, in relation to a 

matter in which the certifcate, return, or attestation may 
be received as legal proof, . . . with intent to injure or 
defraud another person is guilty of a felony punishable by 
imprisonment for not more than 14 years. 

The prosecution argues that the circuit court erred 
by quashing the bindover respecting this count be-
cause evidence showed that defendant violated MCL 
750.248(1) by generating a false QVF that she submit-
ted as a list of all voters who submitted an AV ballot, 
but which actually omitted 193 valid AV ballots. The 
prosecution argues that MCL 750.248(1) prohibits al-
tering public records in addition to forging public 
records. The prosecution concedes that a forgery re-
quires making an instrument that purports to be 
something it is not, but argues that, even if defendant 
did not “forge” a public record, she altered one by 
removing the 193 names from the QVF. 
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MCL 750.248(1) is often referred to as the offense of 
forgery, but the plain language of the statute reveals 
that it explicitly targets not only document forgers but 
also persons who falsely make, alter, or counterfeit a 
public record. The prosecution correctly observes that 
the statute prohibits alterations of public records and 

forgeries of public records. In People v Johnson-El, 299 
Mich App 648, 651; 831 NW2d 478 (2013), this Court 
stated: 

MCL 750.248(1) proscribes forgery as follows: A person 

who falsely makes, alters, forges, or counterfeits a public 

record . . . with intent to injure or defraud another person 

is guilty of a felony[.] The elements of the crime of forgery 

are: (1) an act which results in the false making or 

alteration of an instrument (which makes an instrument 

appear to be what it is not); and (2) a concurrent intent to 

defraud or injure. The key is that the writing itself is a lie. 

[Quotation marks and citation omitted; alteration in origi-

nal.] 

In this case, the record evidence indicates that 
defendant created a second QVF, and submitted it to 
the Board, that purported to be a complete and accu-
rate list of people who voted via AV ballot. That QVF, 
however, presented a false alteration of the correct 
QVF information. Defendant argues that she cannot be 
found to have violated MCL 750.248(1) because she 
only altered a relatively small percentage of the QVF’s 
entries. She contends that her falsifcation of a portion 
of the QVF data cannot be construed as a forgery 
because it did not make the document appear to be 
what it is not, and therefore, the prosecution failed and 
could not establish a necessary element of the charged 
offense. In essence, she takes the position that, to be 
bound over on the charge, the prosecution had to 
establish that she falsifed the entire document. 
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The circuit court agreed and concluded that “the 
entry of false information into a public record does not 
change the nature or genuineness of the document 
such that it is not a forgery.” The circuit court, however, 
misread the statute as proscribing only acts of com-
plete falsifcation of a document. The plain language of 
the statute makes clear that a variety of acts, including 
falsifcation or alteration, fall within the ambit of the 
proscribed conduct, and the statute does not require a 
complete falsifcation of a document. For example, the 
falsifcation alone of an attestation by a clerk of court, 
register of deeds, notary public, township clerk, or any 
other public offcer constitutes a violation of the stat-
ute. The statute does not require the falsifcation of the 
entire public record bearing the false attestation. 

Moreover, in this case, record evidence indicates 
that defendant’s fraudulent act of falsifying the QVF 
made that altered election record appear to be what it 
certainly was not, an accurate report regarding the AV 
ballots. In so doing, defendant created a document that 
lied about the validity of 193 voters’ AV ballots. Such 
conduct falls within the ambit of MCL 750.248(1). 

In making its bindover ruling respecting Count 2, 
the district court explained: 

The evidence shows that the defendant changed the Q.V.F. 
after the election to falsely refect that certain absentee 
ballots were rejected as having no signature and then ran a 
new list of people who voted during the election. This new 
list was a forged document that was published to the board 
of canvassers. The list of voters is a required part of the poll 
book and is reviewed as an attestation that it is to be 
received as part of the legal proof of the identities of 
individuals that voted by absentee ballot during the elec-
tion. Therefore, the Court fnds probable cause that the 
crime of forgery of a public record occurred and probable 
cause that the defendant most likely committed the offense. 



190 340 MICH APP 155 [Jan 

The district court properly analyzed the evidence 
and properly bound defendant over on Count 2 because 
the prosecution presented evidence that defendant 
violated MCL 750.248(1) by falsely making and alter-
ing the QVF public record with the intent to defraud, 
i.e., deceive, the Board. The circuit court, therefore, 
erred by quashing Count 2. 

C. THE COMPUTER CRIMES RELATED TO COUNTS 1 AND 2 

The prosecution argues that the circuit court erred 
by quashing the bindover respecting the two counts of 
use of a computer related to Counts 1 and 2. We agree. 

MCL 752.796(1) provides, “A person shall not use a 
computer program, computer, computer system, or 
computer network to commit, attempt to commit, con-
spire to commit, or solicit another person to commit a 
crime.” Thus, the use-of-a-computer crime has two 
elements: (1) the commission, attempted commission, 
conspiracy to commit, or solicitation of a crime, and (2) 
through the use of a computer. In this case, the record 
refects that the prosecution presented evidence that 
defendant violated MCL 168.932(c) and MCL 
750.248(1) through the use of a computer. The circuit 
court erroneously quashed the two counts of use of a 
computer because it erroneously concluded that the 
district court abused its discretion by binding over 
defendant to face trial for the predicate offenses, the 
violations of MCL 168.932(c) and MCL 750.248(1). 
Because the circuit court erred by quashing the bin-
dover on those two underlying offenses, it necessarily 
erred by quashing the two related use-of-a-computer 
counts. The evidence supported the district court’s 
ruling that crimes had been committed and that prob-
able cause existed to believe that defendant committed 
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violations of MCL 168.932(c) and MCL 750.248(1) by 
using a computer to alter and falsify the QVF. 

D. DENIAL OF DEFENDANT’S MOTION TO DISMISS 

Defendant argues in her cross-appeal that the cir-
cuit court erred by failing to dismiss Count 3, which 
charged defendant with common-law misconduct in 
offce in violation of MCL 750.505, on the ground that 
MCL 168.931(1)(h) statutorily prohibits the same con-
duct alleged in Count 3, which precludes her being 
charged and tried for a common-law offense. We dis-
agree. 

As a preliminary matter, we address defendant’s 
argument that the circuit court erred by denying her 
motion to dismiss Count 3 on the ground that the 
law-of-the-case doctrine governed and precluded it 
from ruling differently than the court had previously 
ruled on her motion to quash. The prosecution con-
cedes that the law-of-the-case doctrine did not preclude 
the circuit court from considering and deciding defen-
dant’s motion to dismiss. This Court reviews de novo 
whether the law-of-the-case doctrine applied. Duncan 

v Michigan, 300 Mich App 176, 188; 832 NW2d 761 
(2013). The law-of-the-case doctrine is intended to 
promote effciency, comity, and fnality in the law. 
Locricchio v Evening News Ass’n, 438 Mich 84, 109; 476 
NW2d 112 (1991). Generally, the doctrine provides that 
an appellate court’s fnal determination on a matter of 
law binds both the lower court on remand and the 
appellate courts in later appeals of the same case. 
Grievance Administrator v Lopatin, 462 Mich 235, 
259-260; 612 NW2d 120 (2000). Some cases like People 

v Mitchell (On Remand), 231 Mich App 335, 340; 586 
NW2d 119 (1998), have stated that the law-of-the-case 
doctrine bars reconsideration of an issue decided “by 
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an equal or subordinate court during subsequent pro-
ceedings in the same case,” but analysis of such cases 
indicates that the doctrine applies to courts after an 
appellate court has rendered judgment on a legal issue, 
and not when a subordinate court has ruled on an issue 
and a party moves for different relief in the same case, 
as happened here. We agree with both defendant and 
the prosecution that the doctrine did not apply in this 
case. Although circuit courts occasionally act as appel-
late courts for district court decisions, that was not the 
case here respecting defendant’s motion to quash the 
bindover. “[C]ircuit courts have original jurisdiction 
over all criminal cases involving felonies.” People v 

Scott, 275 Mich App 521, 524 n 1; 739 NW2d 702 
(2007). The circuit court’s resolution of defendant’s 
motion to quash the bindover did not establish the law 
of the case. The law-of-the-case doctrine only applies 
when an appellate court has ruled on the merits of the 
issue presented. Defendant raised a new issue in her 
motion to dismiss. Therefore, even if the circuit court 
could be deemed to have functioned as an appellate 
court, the law-of-the-case doctrine did not apply. 

The prosecution argues that this Court should re-
mand to the circuit court for it to address the merits of 
defendant’s argument. Although we could do so, defen-
dant preserved the issue and has properly presented it 
to this Court for consideration. See People v Zitka, 325 
Mich App 38, 48; 922 NW2d 696 (2018) (explaining 
that “if an issue is raised before the trial court and is 
pursued on appeal, this Court is not foreclosed from 
reviewing it even if it was not decided by the trial 
court.”). Accordingly, we may address the merits of 
defendant’s argument. 

Turning to the merits of her motion to dismiss, 
defendant argues that she could not be charged with 
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misconduct in offce under MCL 750.505 because the 
elements of that offense are the same as the elements 
of MCL 168.931(1)(h). We disagree. 

Misconduct in offce was an indictable offense at 
common law. Waterstone, 296 Mich App at 133. In 
Waterstone, this Court explained: 

An indictable common-law offense can be charged by the 
prosecution pursuant to MCL 750.505 unless punishment 
for that offense is otherwise expressly provided for by 
statute. It is proper to dismiss a charge brought under 
MCL 750.505 if the charge sets forth all the elements of [a] 
statutory offense . . . . [Id. at 134 (quotation marks and 
citation omitted).] 

Under MCL 750.505, “[a]ny person who shall commit 
any indictable offense at the common law, for the 
punishment of which no provision is expressly made by 
any statute of this state, shall be guilty of a felony[.]” 
In People v Perkins, 468 Mich 448, 456; 662 NW2d 727 
(2003), our Supreme Court explained: 

At common law, misconduct in offce was defned as 
“corrupt behavior by an offcer in the exercise of the duties 
of his offce or while acting under color of his offce.” An 
offcer could be convicted of misconduct in offce (1) for 
committing any act which is itself wrongful, malfeasance, 
(2) for committing a lawful act in a wrongful manner, 
misfeasance, or (3) for failing to perform any act that the 
duties of the offce require of the offcer, nonfeasance. 

However, committing nonfeasance or acts of malfea-
sance or misfeasance are not enough to constitute miscon-
duct in offce. In the case of malfeasance and misfeasance, 
the offender also must act with a corrupt intent, i.e., with 
a “sense of depravity, perversion or taint.” In the case of 
nonfeasance, an offender must willfully neglect to perform 
the duties of his offce. [Citations omitted.] 

Consistently with MCL 750.505, when a statutory 
offense sets forth all the elements of the common-law 
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offense, the common-law offense is precluded. People v 

Thomas, 438 Mich 448, 453; 475 NW2d 288 (1991). 

MCL 168.931(1)(h) provides: 

A person shall not willfully fail to perform a duty 

imposed upon that person by this act, or disobey a lawful 

instruction or order of the secretary of state as chief state 

election offcer or of a board of county election commission-

ers, board of city election commissioners, or board of 

inspectors of election. 

MCL 168.931(1)(h) does not foreclose the prosecution 
of a defendant for misconduct in offce because the 
elements of the offenses are different. First, miscon-
duct in offce requires proof that the defendant acted 
while a public offcer. Perkins, 468 Mich at 457. By 
contrast, MCL 168.931(1)(h) may be violated by any 
person with “a duty imposed upon that person by” the 
Michigan Election Law. Second, and relatedly, MCL 
168.931(1)(h) prohibits the breach of a duty owed 
under the Michigan Election Law, while misconduct in 
offce may be premised on a breach of any duty owed as 
a result of one’s status as a public offcer. Therefore, 
the elements of misconduct in offce differ from the 
elements required to prove a violation of MCL 
168.931(1)(h). For that reason, a misconduct-in-offce 
charge under MCL 750.505 is not foreclosed by an 
Election Law charge under MCL 168.931(1)(h).9 Ac-
cordingly, defendant was not entitled to dismissal of 
the charge of misconduct in offce. Correspondingly, 
defendant was also not entitled to dismissal of the 

9 Defendant raised in her reply brief on appeal for the frst time that 
MCL 168.931(2) forecloses a charge of misconduct in offce if MCL 
168.931(1)(h) does not. We disagree because the same substantive 
analysis respecting MCL 168.931(1)(h) applies to MCL 168.931(2), and 
a misconduct-in-offce charge under MCL 750.505 is not foreclosed by an 
Election Law charge under MCL 168.931(1)(h) or MCL 168.931(2). 
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use-of-a-computer charge related to the misconduct-in-
offce offense. The circuit court, therefore, reached the 
right result, albeit for the wrong reason. This Court 
will not reverse when a lower court reaches the right 
result for the wrong reason. People v Ramsdell, 230 
Mich App 386, 406; 585 NW2d 1 (1998). 

IV. CONCLUSION 

For these reasons, we reverse the circuit court’s 
order granting in part defendant’s motion to quash the 
bindover respecting Counts 1, 2, 3, and 4, affrm the 
circuit court’s order denying defendant’s motion for 
dismissal, and remand for further proceedings consis-
tent with this opinion. We do not retain jurisdiction. 

SWARTZLE, P.J., and K. F. KELLY, J., concurred with 
REDFORD, J. 
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UNIVERSITY OF MICHIGAN REGENTS v MICHIGAN AUTO-

MOBILE INSURANCE PLACEMENT FACILITY 

Docket No. 354808. Submitted January 12, 2022, at Detroit. Decided 
January 20, 2022, at 9:05 a.m. 

The University of Michigan Regents, as assignee of Valentino 

Trevino, brought an action in the Washtenaw Circuit Court, 

seeking payment for treatment provided to Trevino after he was 

injured in an automobile crash involving a vehicle owned by 

Sterling Pierson. At the time of the accident, the vehicle was 

insured by defendant Falls Lake National Insurance Company. 
When Trevino fled a claim for no-fault benefts, Falls Lake 
discovered that Pierson had made two material misrepresenta-
tions in his insurance application. The company rescinded the 
policy and refunded the premiums to Pierson, who endorsed and 
cashed the refund check. Plaintiff, as Trevino’s assignee, then 
applied for no-fault benefts through the Michigan Automobile 
Insurance Placement Facility (the MAIPF). The MAIPF denied 
plaintiff’s claim, identifying Falls Lake as the applicable insurer. 
Plaintiff fled this action against Falls Lake and the MAIPF. 
Defendants fled competing motions for summary disposition, 
with Falls Lake arguing that its rescission rendered the policy 
void ab initio. The MAIPF argued that Bazzi v Sentinel Ins Co, 
502 Mich 390 (2018), required the court to balance the equities 
between Trevino and Falls Lake. The MAIPF also argued that the 
equities weighed in favor of requiring Falls Lake to cover Trevi-
no’s injuries. The court, Timothy Connors, J., denied the MAIPF’s 
motion and granted summary disposition to Falls Lake, conclud-
ing that the policy’s mutual rescission precluded balancing the 
equities between Falls Lake and Trevino. The MAIPF sought 
leave to appeal, and the Court of Appeals granted leave. 

The Court of Appeals held: 

The innocent-third-party rule no longer bars an insurer from 
rescinding an insurance policy procured through fraud when such 
rescission would impact an innocent third party, but because 
equitable principles govern both legal rescission and equitable 
rescission, insurers are not categorically entitled to rescission. 
Instead, the court must balance the equities between the de-
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frauded insurer and the innocent third party before extending the 
mutual rescission of a no-fault insurance policy to the innocent 
third party. In doing so, the court should consider factors includ-
ing (1) the extent to which the insurer could have uncovered the 
subject matter of the fraud before the innocent third party was 
injured; (2) the relationship between the fraudulent insured and 
the innocent third party to determine if the third party had some 
knowledge of the fraud; (3) the nature of the innocent third 
party’s conduct, whether reckless or negligent, in the injury-
causing event; (4) the availability of an alternate avenue for 
recovery if the insurance policy is not enforced; and (5) a deter-
mination of whether policy enforcement only serves to relieve the 
fraudulent insured of what would otherwise be the fraudulent 
insured’s personal liability to the innocent third party. In this 
case, the circuit court erred when it failed to balance the equities 
between Falls Lake, the defrauded insurer, and Trevino, the 
innocent third party, and the court’s summary-disposition orders 
therefore had to be vacated. 

Summary-disposition orders vacated and case remanded to 
the trial court for further proceedings. 

INSURANCE – NO-FAULT – MISREPRESENTATION BY APPLICANT – RESCISSION OF 

POLICY – INNOCENT THIRD PARTIES. 

Trial courts must balance the equities between a defrauded insurer 
and an innocent third party before extending the mutual rescis-
sion of a no-fault insurance policy to an innocent third party. 

Hewson & Van Hellemont, PC (by Jordan A. Wiener) 
for Michigan Automobile Insurance Placement Facil-
ity. 

Zausmer, PC (by Nathan S. Scherbarth, Amanda P. 

Waske, and Elizabeta Rumery) for Falls Lake National 
Insurance Company. 

Before: SAWYER, P.J., and SERVITTO and RICK, JJ. 

PER CURIAM. Defendant Michigan Automobile Insur-
ance Placement Facility (MAIPF) appeals by leave 
granted, Univ of Mich Regents v Mich Auto Ins Place-

ment Facility, unpublished order of the Court of Ap-
peals, entered January 27, 2021 (Docket No. 354808), 
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the trial court orders denying its motion for summary 
disposition and granting the summary-disposition mo-
tion of defendant Falls Lake National Insurance Com-
pany (Falls Lake). We vacate the orders and remand 
this matter for the trial court to balance the equities 
between Falls Lake, as a defrauded insurer, and Val-
entino Trevino, as an innocent third party. 

On November 1, 2018, Sterling Pierson applied for a 
policy of automobile insurance from Falls Lake to cover 
his 2003 Chevy Malibu. The application required Pier-
son to identify, among other things, all household 
members who were 14 years of age or older and other 
vehicles he owned. Falls Lake completed the applica-
tion review and issued a policy of insurance to Pierson 
effective November 1, 2018. 

On November 10, 2018, Pierson and his live-in girl-
friend, Alisha LaPorte, drove Valentino Trevino to a 
Saginaw area bar in Pierson’s Malibu. According to 
both Pierson and LaPorte, after Trevino got out of the 
vehicle, he opened the driver’s side door and attacked 
Pierson. Pierson reported fearing for his life. As a 
consequence of this fear, Pierson drove away with 
Trevino clinging to the driver’s side door and being 
dragged down the street. Pierson repeatedly swerved 
his vehicle in an attempt to break Trevino’s grip on the 
door. As he did so, the Malibu crossed the center line 
and struck a parked vehicle. Trevino sustained serious 
bodily injuries during these events and was treated for 
those injuries at a medical facility owned and operated 
by plaintiff, University of Michigan Regents. 

Subsequently, Trevino fled a claim for no-fault ben-
efts with Falls Lake. On June 11, 2019, Falls Lake 
notifed Pierson that his no-fault policy was rescinded 
because Pierson made two material misrepresenta-
tions in his insurance application, namely (1) failing to 
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disclose two residents of Pierson’s household over the 
age of 14 and (2) failing to disclose a second vehicle 
owned by Pierson. Falls Lake also mailed to Pierson a 
check in an amount suffcient to refund the paid 
premium on the policy. Pierson endorsed and cashed 
the refund check. 

On September 23, 2019, plaintiff, the assignee of 
Trevino, applied for no-fault benefts through the as-
signed claims plan. Plaintiff’s application identifed 
Pierson’s Falls Lake policy as providing insurance 
applicable to Trevino’s injuries and advised that Falls 
Lake was contemplating rescission of that insurance 
policy. The MAIPF denied the claim because insurance 
applicable to Trevino’s injuries through Falls Lake was 
identifed. 

On October 16, 2019, plaintiff, again as the assignee 
of Trevino, commenced the underlying action against 
Falls Lake and the MAIPF. Plaintiff sought to recover 
the “reasonable and customary charges associated 
with the treatment” that plaintiff provided to Trevino 
as a result of his injuries suffered on November 10, 
2018. Falls Lake and the MAIPF fled competing 
motions for summary disposition, each asserting that 
the other was responsible for paying the medical bills 
generated by plaintiff as a result of its treatment of 
Trevino’s injuries. 

According to Falls Lake, it was entitled to summary 
disposition under MCR 2.116(C)(10) because it had 
rescinded its policy of insurance issued to Pierson as a 
consequence of his misrepresentations, and Pierson 
had ratifed that rescission by accepting the refunded 
premium. Falls Lake asserted that the rescission ren-
dered the policy void ab initio. Thus, Falls Lake 
provided no coverage for Trevino’s injuries. 
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The MAIPF argued that Bazzi v Sentinel Ins Co, 502 
Mich 390; 919 NW2d 20 (2018), required that the 
equities be balanced before the policy between Falls 
Lake, as a defrauded insurer, and Trevino, as an 
innocent third party, could be rescinded with respect to 
the innocent third-party’s claims. It further asserted 
that the equities weighed in favor of Falls Lake retain-
ing liability under the insurance contract as to Trevino 
and that, because the insurance coverage supplied by 
Falls Lake applied to Trevino under this balancing, 
neither Trevino nor plaintiff was eligible for benefts 
through the assigned claims plan. 

The trial court denied the MAIPF’s motion but 
granted Falls Lake’s motion. The trial court opined 
that Falls Lake rescinded the policy and Pierson rati-
fed the rescission such that there was no policy in 
effect. The court concluded that it therefore did not 
need to balance the equities with respect to innocent 
third parties, that Falls Lake was not obligated to pay 
Trevino’s medical bills, and that the MAIPF was so 
obligated. After the trial court denied the MAIPF’s 
motion for reconsideration, this appeal followed. 

This Court reviews de novo a trial court’s decision on 
a motion for summary disposition. El-Khalil v Oak-

wood Healthcare, Inc, 504 Mich 152, 159; 934 NW2d 
665 (2019). A motion under MCR 2.116(C)(10) tests the 
factual suffciency of a claim. Id. at 160. When consid-
ering a motion under MCR 2.116(C)(10), the trial court 
must consider all evidence submitted by the parties in 
the light most favorable to the party opposing the 
motion. Id. “A motion under MCR 2.116(C)(10) may 
only be granted when there is no genuine issue of 
material fact.” Id. (citation omitted). “A genuine issue 
of material fact exists when the record leaves open an 
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issue upon which reasonable minds might differ.” Id. 
(quotation marks and citation omitted). 

At issue in the instant matter is whether, under our 
Supreme Court’s opinion in Bazzi, 502 Mich at 408-
412, trial courts are required to balance the equities 
between a defrauded insurer and an innocent third 
party before extending the mutual rescission of a 
no-fault insurance policy to an innocent third party. We 
fnd that they are so required. 

In Bazzi, our Supreme Court recognized that the 
judicially created innocent-third-party rule, which pre-
cluded an insurer from rescinding an insurance policy 
procured through fraud when such rescission would 
impact an innocent third party, was abrogated by our 
Supreme Court’s decision in Titan Ins Co v Hyten, 491 
Mich 547; 817 NW2d 562 (2012). Bazzi, 502 Mich at 
396, 408. “[A]n insurance policy procured by fraud may 
be declared void ab initio at the option of the insurer.” 
Id. at 408 (citations omitted). The Court also recog-
nized that “[r]escission abrogates a contract and re-
stores the parties to the relative positions that they 
would have occupied if the contract had never been 
made.” Id. at 409 (citation omitted). However, “[b]e-
cause a claim to rescind a transaction is equitable in 
nature, it is not strictly a matter of right but is granted 
only in the sound discretion of the court.” Id. (quotation 
marks and citations omitted). Thus, while the 
innocent-third-party rule no longer bars insurers from 
seeking rescission for fraud, insurers are not categori-
cally entitled to rescission. Pioneer State Mut Ins Co v 

Wright, 331 Mich App 396, 407, 409-410; 952 NW2d 
586 (2020), citing Bazzi, 502 Mich at 407-408. Accord-
ingly, “[w]hen a plaintiff is seeking rescission, the trial 
court must balance the equities to determine whether 
the plaintiff is entitled to the relief he or she seeks.” 
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Bazzi, 502 Mich at 410 (quotation marks and citation 
omitted). Our Supreme Court explained: 

[W]hen two equally innocent parties are affected, the 

court is required, in the exercise of its equitable powers, to 

determine which blameless party should assume the 

loss . . . . [W]here one of two innocent parties must suffer 

by the wrongful act . . . of another, that one must suffer 

the loss through whose act or neglect such third party was 

enabled to commit the wrong. The doctrine is an equitable 

one, and extends no further than is necessary to protect 

the innocent party in whose favor it is invoked. 

In this instance, rescission does not function by auto-

matic operation of the law. Just as the intervening interest 

of an innocent third party does not altogether bar rescis-

sion as an equitable remedy, neither does fraud in the 
application for insurance imbue an insurer with an abso-
lute right to rescission of the policy with respect to third 
parties. [Id. at 410-411 (quotation marks and citations 
omitted).] 

Our Supreme Court “did not provide trial courts 
with a clear-cut framework for balancing the equi-
ties[.]” Pioneer State Mut Ins Co, 331 Mich App at 410. 
Instead, this Court adopted the “nonexclusive list of 
factors” offered as guidance by Justice MARKMAN in his 
concurrence in Farm Bureau Gen Ins Co of Mich v Ace 

American Ins Co, 503 Mich 903, 906-907 (2018) (MARK-

MAN, C.J., concurring). These factors are: 

(1) the extent to which the insurer could have uncovered 
the subject matter of the fraud before the innocent third 
party was injured; (2) the relationship between the 
fraudulent insured and the innocent third party to deter-
mine if the third party had some knowledge of the fraud; 
(3) the nature of the innocent third party’s conduct, 
whether reckless or negligent, in the injury-causing event; 
(4) the availability of an alternate avenue for recovery if 
the insurance policy is not enforced; and (5) a determina-
tion of whether policy enforcement only serves to relieve 
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the fraudulent insured of what would otherwise be the 

fraudulent insured’s personal liability to the innocent 

third party. [Pioneer State Mut Ins Co, 331 Mich App at 

411 (citation omitted).] 

In the present matter, the parties do not dispute 
that Pierson made two material misrepresentations in 
his application for no-fault insurance. There is also no 
dispute that (1) Falls Lake and Trevino are blameless 
parties to Pierson’s material omissions on the insur-
ance application, (2) Falls Lake rescinded Pierson’s 
policy of insurance, and (3) Pierson ratifed the rescis-
sion. Falls Lake attempts to distinguish the present 
matter from Bazzi and Pioneer State by pointing out 
that in those cases the insurers sought rescission of 
no-fault insurance contracts by grant of the trial court. 
In the present case, in contrast, the rescission was 
accomplished by mutuality of action, i.e., by return and 
acceptance of the premium. Falls Lake characterizes 
rescission accomplished in such a manner as a legal 
remedy distinct from the equitable rescission in Bazzi 

and Pioneer State. According to Falls Lake, these 
distinctions are dispositive in nature and remove this 
matter from the reach of Bazzi and its progeny. 

In Meemic Ins Co v Fortson, 506 Mich 287, 310 n 19; 
954 NW2d 115 (2020), our Supreme Court addressed 
the distinction between the equitable remedy of rescis-
sion and the legal remedy of rescission as follows: 

Before they were merged, proceedings in equity and 
law were distinct, with different rules and procedures in 
each. See Mich Const 1963, art 6, § 5. Although the 
distinctions have been erased for most purposes, id., the 
differences sometimes crop up in discussions of the com-
mon law. Such is the case here. Although equitable rescis-
sion was at issue in Bazzi and there was, accordingly, no 
need to differentiate common-law practices in equity and 
law, it is worth noting here that courts at law have also 
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permitted rescission as a legal remedy. This form of relief 

was hedged with formalities, most notably that the plain-

tiff had to “tender to the other party, as a precondition of 

suit, specifc restitution of everything received under the 

contract.” 2 Restatement Restitution, 3d, § 54, comment b, 

p 268; see also Chaffee v Raymond, 241 Mich 392, 394-395; 

217 NW 22 (1928) (“In an action at law, based on rescis-

sion, a tender is a prerequisite . . . . In equity, however, the 

rule is not so rigid, for there the bill must make profert of 

return of what has been received, and the decree will place 

the parties in status quo, as far as possible.”); Witte v 

Hobolth, 224 Mich 286, 290; 195 NW 82 (1923) (“A bill in 

equity praying rescission proceeds on the theory that 

there has been no rescission, not on the theory that 

rescission has already been accomplished. Were plaintiff 

to sue at law for the money he paid defendant, he should, 

before suit, restore, or tender restoration of, the property 

he received, that by his own act he thus may have legal 

right and title to the money.”). According to the Restate-

ment, the formalities gave courts at law considerable 

discretion, almost akin to that wielded by equity courts. 
Restatement Restitution & Unjust Enrichment, § 54, com-
ment b, p 268. 

Notwithstanding the distinctions between the equi-
table remedy of rescission and the legal remedy of 
rescission, this Court has held on multiple occasions 
that trial courts are required to balance the equities 
between a defrauded insurer and an innocent third 
party before extending the mutual rescission of a no-
fault insurance policy to an innocent third party. Estate 

of Audisho v Everest Nat’l Ins Co, unpublished per 
curiam opinion of the Court of Appeals, issued June 24, 
2021 (Docket No. 352391), p 5; Alshabi v Doe, unpub-
lished per curiam opinion of the Court of Appeals, issued 
January 23, 2020 (Docket No. 346700), p 4.1 While in 

1 “Although MCR 7.215(C)(1) provides that unpublished opinions are 
not binding under the rule of stare decisis, a court may nonetheless 
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another case, Green v Meemic Ins Co, unpublished per 
curiam opinion of the Court of Appeals, issued Au-
gust 20, 2020 (Docket No. 348651), this Court reached 
the opposite conclusion, the Green panel made no 
reference to our Supreme Court’s opinion in Bazzi, 502 
Mich 390, and did not address the injured party’s 
status as an innocent third party. In light of these 
omissions and this Court’s opinions in Alshabi and 
Estate of Audisho, we hold that trial courts are re-
quired to balance the equities between a defrauded 
insurer and an innocent third party before extending 
the mutual rescission of a no-fault insurance policy to 
an innocent third party. This conclusion is consistent 
with our Supreme Court’s recognition that courts of 
law have “considerable discretion, almost akin to that 
wielded by equity courts,” when granting rescission. 
Meemic Ins Co, 506 Mich at 311 n 19. Furthermore, 
application of the Bazzi rule to matters involving 
rescission at law is a logical outgrowth of Bazzi. 

Our Supreme Court has recognized both that “[r]e-
scission, whether legal or equitable, is governed by 
equitable principles,” Kundel v Portz, 301 Mich 195, 
210; 3 NW2d 61 (1942), and that courts at law have 
considerable discretion in granting rescission, Meemic 

Ins Co, 506 Mich at 311 n 19. Thus, like equitable 
rescission, rescission as a legal remedy is also not a 
matter of right, but rather is granted in the sound 
exercise of a trial judge’s discretion. Because the legal 
underpinnings of equitable rescission and rescission at 
law are the same, logic dictates that the same rule 
apply in matters involving rescission at law. 

consider such opinions for their instructive or persuasive value.” Cox v 

Hartman, 322 Mich App 292, 307; 911 NW2d 219 (2017), lv den 503 Mich 
911 (2018) (citation omitted). 
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In sum, trial courts are required to balance the 
equities between a defrauded insurer and an innocent 
third party before extending the mutual rescission of a 
no-fault insurance policy to an innocent third party. 
Thus, the trial court erred when it held that Falls Lake 
had rescinded Pierson’s policy of insurance without 
balancing the equities between Falls Lake, as a de-
frauded insurer, and Trevino, as an innocent third 
party. See Bazzi, 502 Mich at 412 (holding that remand 
was required in order for the trial court to determine 
whether, in its discretion, rescission of the insurance 
policy was available). We therefore vacate the trial 
court’s summary-disposition orders and remand this 
matter for the trial court to balance the equities 
between Falls Lake, as a defrauded insurer, and 
Trevino, as an innocent third party. 

Vacated and remanded for proceedings not inconsis-
tent with this opinion. We do not retain jurisdiction. 

SAWYER, P.J., and SERVITTO and RICK, JJ., concurred. 
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In re ESTATE OF SEYBERT 

Docket No. 355647. Submitted January 11, 2022, at Grand Rapids. 
Decided January 20, 2022, at 9:10 a.m. 

Aaron Wise moved the Kalamazoo Probate Court to compel Shan-

non M. Parker, personal representative of the estate of her father, 

Terry L. Seybert, the decedent, to submit to genetic testing so that 

Wise could demonstrate that Seybert was his biological father. 

Seybert died intestate in 2019. In 2020, Wise fled an ex parte 

petition for a temporary restraining order, requesting that Parker 

be enjoined from distributing any assets of the estate and 
asserting that he was an heir of Seybert. At a hearing on his 
petition, Wise stated that he had received information following 
Seybert’s death that led him to believe he was Seybert’s son. Wise 
informed the court, Curtis J. Bell, J., that DNA samples from 
Seybert’s mother, brother, and Wise revealed a 99.8% probability 
of relationship between Seybert and Wise. However, the analysis 
of the DNA samples was inconclusive as to whether Wise was 
Seybert’s child or whether Wise was simply a biological relative of 
Seybert. The court scheduled an evidentiary hearing on the issue 
of paternity and ordered Parker not to make any distributions 
from the estate until the court determined whether Wise was an 
heir. Wise then fled his motion to compel Parker to submit to 
genetic testing, and the court granted the motion. Parker applied 
for delayed leave to appeal in the Court of Appeals. 

The Court of Appeals held: 

1. Under MCL 722.717(1) of the Paternity Act, MCL 722.711 
to MCL 722.730, a court may establish paternity by an order of 
fliation in four ways: (a) by a fnding or verdict of the court 
determining that the man is the father; (b) the defendant ac-
knowledges paternity to the court, either orally or in writing; (c) 
the defendant is served with a summons and a default judgment 
is entered against him; or (d) genetic testing under MCL 722.716 
determines that the man is the father. MCL 722.716(1) requires 
the court, either upon application of either party or on its own 
motion, to order the mother, child, and alleged father to submit to 
blood- or tissue-typing determinations to determine whether the 
alleged father is the father of the child. Pursuant to MCL 
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700.2114(1)(b)(v), the probate court had to use the “standards and 

procedures established” under the Paternity Act to determine 

whether Seybert was Wise’s father, and the Act only authorizes 

the court to order the child, mother, and alleged father to provide 

DNA samples. Therefore, the court erred by ordering Parker to 

submit to genetic testing. No language in the Paternity Act 

permits a court to order the putative father’s other children to 

submit to genetic testing, and given that the Legislature ex-

pressly named three persons from whom the court must order 

testing, the language of the statute precluded the court from 

ordering testing of other individuals. The probate court’s reliance 

on In re Jones Estate, 207 Mich App 544 (1994), was misplaced 

because although the Court of Appeals permitted the probate 

court in that case to consider the DNA profle of the decedent’s 

mother in determining the paternity of the subject child, there 

was no indication that the decedent’s mother was not willing to 
provide a sample of her DNA. Therefore, Jones did not and could 
not contravene the statutory language that requires the court to 
only order certain individuals to submit to DNA testing. Rather, 
Jones and other caselaw held only that if DNA samples from other 
individuals are voluntarily submitted, they may be considered by 
the court under the totality of the circumstances when making a 
determination of paternity. 

2. Wise argued that the court could also compel Parker to 
provide a DNA sample under MCR 2.310(B)(1) or MCR 2.311. 
However, because court rules are not controlling when a matter is 
specifcally addressed by a statute, the court rules cited by Wise 
were not controlling here given that the Paternity Act specifcally 
identifes the only three individuals that a court must order to 
submit to DNA testing. Further, even if the court rules could be 
used to require genetic testing not contemplated by MCL 
722.716(1), neither MCR 2.310 nor MCR 2.311 provided a legal 
basis to compel Parker to submit a sample for genetic testing. Of 
the two court rules, only MCR 2.311(A) was arguably applicable, 
but the rule was not relevant here because it allows for an 
examination of a party when that party’s mental or physical 
condition is at issue. Because there was no issue concerning 
Parker’s mental or physical condition, Wise was not entitled to a 
sample of her DNA under MCR 2.311(A). 

Order reversed and case remanded. 

JUDICIAL DETERMINATIONS OF PATERNITY – PATERNITY ACT – GENETIC TESTING. 

Under MCL 722.716(1) and MCL 722.717(1) of the Paternity Act, 
MCL 722.711 to MCL 722.730, upon application of either party or 
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on its own motion, a court shall order the mother, the child, and 

the alleged father to submit to blood- or tissue-typing determina-

tions to determine whether the alleged father is the father of the 

child; because MCL 722.716(1) specifes the three individuals 

from whom the court must order testing, the language precludes 

the court from ordering the testing of other individuals in order to 

establish paternity. 

Speaker Law Firm, PLLC (by Jordan M. Ahlers and 
Liisa R. Speaker) for appellant. 

Thav, Ryke & Associates (by Jason P. Dandy) for 
appellee. 

Before: CAMERON, P.J., and M. J. KELLY and SHAPIRO, 
JJ. 

M. J. KELLY, J. Shannon Parker, the personal repre-
sentative of the estate of Terry L. Seybert, appeals by 
delayed leave granted1 the probate court order compel-
ling her to submit a genetic sample for the purpose of 
determining the probability that appellee, Aaron Wise, 
is the biological son of Seybert. For the reasons stated 
in this opinion, we reverse and remand for further 
proceedings. 

I. BASIC FACTS 

Seybert died intestate in 2019, and his body was 
cremated. The frst personal representative of Sey-
bert’s estate was Seybert’s mother; however, Seybert’s 
mother was removed as personal representative, and 
Parker, Seybert’s daughter,2 was appointed successor 

1 In re Seybert Estate, unpublished order of the Court of Appeals, 
entered January 7, 2021 (Docket No. 355647). 

2 Seybert supported Parker with child support and acknowledged his 
paternity. Although Wise suggested that he may eventually challenge 
Parker’s status as an heir, no such challenge has been raised at this time. 
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personal representative of Seybert’s estate in 
March 2020. In April 2020, Wise fled an ex parte 
petition for a temporary restraining order, asserting 
that he was an heir of Seybert and requesting that 
Parker be temporarily restrained from disbursing any 
assets of the estate. At a hearing on his petition, Wise 
stated that he received information after Seybert’s 
death that led him to believe that he was Seybert’s son. 
The probate court was further informed that Seybert’s 
mother, Seybert’s brother, and Wise had all provided 
DNA samples, which, according to Wise, revealed a 
“99.8 percent probability of relationship” between Sey-
bert and Wise. The probate court scheduled an eviden-
tiary hearing on the issue of paternity and ordered that 
Parker not make any distributions from Seybert’s 
estate until the court determined whether Wise was an 
heir. Thereafter, Wise moved to compel Parker to 
submit to genetic testing so that Wise could demon-
strate that Seybert was his biological father. According 
to the record, there was no genetic material of decedent 
remaining after he was cremated, and the genetic 
testing from Seybert’s mother and brother was incon-
clusive with regard to whether Wise was Seybert’s 
child or whether he was merely biologically related to 
Seybert. The probate court granted the motion, and 
this appeal by delayed leave granted follows. 

II. MOTION TO COMPEL 

A. STANDARD OF REVIEW 

Parker argues that the trial court erred by ordering 
her to provide a DNA sample for genetic testing. This 
Court reviews for an abuse of discretion a trial court’s 
decision on a motion to compel discovery. Cabrera v 

Ekema, 265 Mich App 402, 406; 695 NW2d 78 (2005). 
Issues of statutory interpretation are reviewed de 
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novo, In re Haque, 237 Mich App 295, 299; 602 NW2d 
622 (1999), as are issues involving the interpretation of 
the court rules, Derderian v Genesys Health Care Sys, 
263 Mich App 364, 374; 689 NW2d 145 (2004). 

B. ANALYSIS 

MCL 700.2114, a provision of the Estates and Pro-
tected Individuals Code (EPIC), MCL 700.1101 et seq., 
provides, in pertinent part: 

(1) Except as provided in subsections (2), (3), and (4), 

for purposes of intestate succession by, through, or from an 

individual, an individual is the child of his or her natural 

parents, regardless of their marital status. The parent and 

child relationship may be established in any of the follow-

ing manners: 

* * * 

(b) If a child is born out of wedlock or if a child is born 

or conceived during a marriage but is not the issue of that 

marriage, a man is considered to be the child’s natural 

father for purposes of intestate succession if any of the 

following occur: 

(i) The man joins with the child’s mother and acknowl-

edges that child as his child by completing an acknowl-

edgment of parentage as prescribed in the acknowledg-

ment of parentage act, 1996 PA 305, MCL 722.1001 to 

722.1013. 

(ii) The man joins the mother in a written request for a 

correction of certifcate of birth pertaining to the child that 

results in issuance of a substituted certifcate recording 

the child’s birth. 

(iii) The man and child have established a mutually 

acknowledged relationship of parent and child that begins 

before the child becomes age 18 and continues until 

terminated by the death of either. 
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(iv) The man is determined to be the child’s father and 

an order of fliation establishing that paternity is entered 

as provided in the paternity act, 1956 PA 205, MCL 

722.711 to 722.730. 

(v) Regardless of the child’s age or whether or not the 

alleged father has died, the court with jurisdiction over 

probate proceedings relating to the decedent’s estate deter-

mines that the man is the child’s father, using the stan-

dards and procedures established under the paternity act, 

1956 PA 205, MCL 722.711 to 722.730. 

* * * 

(c) A child who is not conceived or born during a 

marriage is an individual born in wedlock if the child’s 

parents marry after the conception or birth of the child. 

[Emphasis added.] 

The Paternity Act was created as a procedural 
vehicle for determining the paternity of children born 
out of wedlock. In re MKK, 286 Mich App 546, 557; 781 
NW2d 132 (2009). The Paternity Act provides four 
ways by which a court may establish paternity by an 
order of fliation. In re Koehler Estate, 314 Mich App 
667, 677; 888 NW2d 432 (2016). MCL 722.717(1) pro-
vides: 

In an action under this act, the court shall enter an 

order of fliation declaring paternity and providing for the 

support of the child under 1 or more of the following 

circumstances: 

(a) The fnding of the court or the verdict determines 

that the man is the father. 

(b) The defendant acknowledges paternity either orally 

to the court or by fling with the court a written acknowl-

edgment of paternity. 

(c) The defendant is served with summons and a 

default judgment is entered against him or her. 
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(d) Genetic testing under [MCL 722.716] determines 
that the man is the father. 

In turn, MCL 722.716(1) provides, in relevant part: 

In a proceeding under this act before trial, the court, 
upon application made by or on behalf of either party, or 
on its own motion, shall order that the mother, child, and 

alleged father submit to blood or tissue typing determina-
tions that may include, but are not limited to, determina-
tions of red cell antigens, red cell isoenzymes, human 
leukocyte antigens, serum proteins, or DNA identifcation 
profling, to determine whether the alleged father is likely 
to be, or is not, the father of the child. [Emphasis added.] 

Parker argues that, because the probate court had to 
determine whether Seybert was Wise’s father using 
“the standards and procedures established” under the 
Paternity Act, MCL 700.2114, and because the Pater-
nity Act only authorizes a trial court to order the child, 
the mother, and the alleged father to provide a DNA 
sample, MCL 722.716(1), the probate court erred by 
ordering her, an alleged sibling of Wise, to provide a 
DNA sample. We agree. The relevant statutes provide 
that a child born out of wedlock may have a rightful 
claim to a decedent’s estate if the child can establish 
that the decedent was his or her biological father 
through the process provided in the Paternity Act, 
which, by its plain language, requires the trial court to 
order blood- and tissue-typing determinations from the 
mother, the child, and the alleged father when deter-
mining paternity. No language in the Paternity Act 
permits a trial court to order the putative father’s 
other children to submit to a blood- or tissue-typing 
determination, and we will not read such a require-
ment into an unambiguous statute. See Mich Ed Ass’n 

v Secretary of State (On Rehearing), 489 Mich 194, 218; 
801 NW2d 35 (2011) (stating that nothing will be read 
into a clear statute that is not within the manifest 
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intention of the Legislature as derived from the lan-
guage of the statute itself). Additionally, given that the 
Legislature expressly named three individuals that 
the court must order testing from, the language used 
precludes the court from ordering testing from other 
individuals. See Bronner v Detroit, 507 Mich 158, 173 
n 11; 968 NW2d 310 (2021) (stating that when inter-
preting a statute, the negative-implication canon, ex-

pressio unius est exclusio alterius, means that the 
“[e]xpress mention in a statute of one thing implies the 
exclusion of other similar things”) (quotation marks 
and citation omitted; alteration in original). 

The probate court relied on In re Jones Estate, 207 
Mich App 544; 525 NW2d 493 (1994), when it granted 
Wise’s motion to compel Parker to provide a DNA 
sample. In In re Jones Estate, the decedent, David 
Anthony Jones, died intestate in May 1991 at the age 
of 27. Id. at 546. The decedent left two uncontested 
heirs. Id. In July 1991, Lavena Turner, the mother of 
David Anthony Jones II (David II), fled a petition to 
determine heirs. She claimed that David II was the son 
of the decedent. See id. at 546-547. The probate court 
determined that David II was the son of the decedent, 
and in doing so, it held that MCL 700.111(4) violated 
equal protection. In re Jones Estate, 207 Mich App at 
546, 548-549. MCL 700.111(4), a provision of the Re-
vised Probate Code,3 provided that a man was the 
natural father of a child born out of wedlock if any of 
the following occurred: (a) “The man joins with the 
mother of the child and acknowledges that child as his 
child in a writing executed and acknowledged by 
them . . . .”; (b) “The man joins with the mother in a 
written request for a correction of certifcate of birth 

3 The Revised Probate Code was repealed and replaced by EPIC. In re 

Leete Estate, 290 Mich App 647, 661; 803 NW2d 889 (2010). 
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pertaining to the child . . . .”; or (c) “The man and the 
child have borne a mutually acknowledged relation-
ship of parent and child . . . .” In re Jones Estate, 207 
Mich App at 547-548. 

The decedent’s mother (who was the personal rep-
resentative of the estate) and the mother of the dece-
dent’s two uncontested heirs appealed the probate 
court’s fnding. Id. at 546-547. This Court affrmed the 
probate court’s fnding that David II, who was only 110 
days old at the time of the decedent’s death, had never 
acknowledged a parent-child relationship with the 
decedent, and therefore, MCL 700.111(4)(c) was not 
satisfed. In re Jones Estate, 207 Mich App at 548. But 
the Court disagreed with the probate court’s conclusion 
that because David II could not satisfy MCL 
700.111(4)(c), MCL 700.111(4) was unconstitutional. In 

re Jones Estate, 207 Mich App at 551. Nonetheless, on 
the basis of Easley v John Hancock Mut Life Ins Co, 
403 Mich 521; 271 NW2d 513 (1978), the Court agreed 
that the parties should be given an opportunity to 
present additional evidence regarding whether David 
II was the decedent’s child. In re Jones Estate, 207 
Mich App at 552. It explained: 

In Easley, our Supreme Court held that a judicial 

determination of paternity entitled a child born out of 

wedlock to share in the father’s estate notwithstanding 

the child’s failure to satisfy the requirements of former 

MCL 702.83. In Easley, the decedent had acknowledged 
the child as his own and support orders had been entered 
by a circuit court. The Supreme Court concluded that the 
order of fliation granted the right to an equal share with 
the other children of the decedent’s estate, and that to 
hold otherwise would deny equal protection of the laws 
because it would leave children whose paternity had been 
judicially established in an inferior position. Easley, su-

pra, pp 524-525. 
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Although MCL 700.111(4) has been amended, effective 

October 19, 1993, to include that an order of fliation 

establishing paternity is suffcient for a child born out of 

wedlock to inherit from an intestate father, that amend-
ment is not applicable to this case because the determina-
tion of heirs is to be governed by statutes in effect at the 
time of death. In re Adolphson Estate, 403 Mich 590, 593; 
271 NW2d 511 (1978). 

However, this Court recently held that Easley estab-
lished a nonstatutory, judicial method of establishing a 
right to inherit that continued after the enactment of MCL 
700.111(4) in 1979. In re Miller Estate, 207 Mich App 19; 
524 NW2d 246 (1994). Therefore, the parties in the 
instant case are to be given the opportunity to determine 
paternity pursuant to the Paternity Act, MCL 722.711 et 

seq. As noted by appellants, one method of proving pater-
nity in this case is to utilize a DNA profle by using the 
child’s tissue and the tissue of either decedent or dece-
dent’s mother. Such a judicial determination of paternity 
would then be suffcient for David II to inherit from the 
intestate decedent’s estate. [In re Jones Estate, 207 Mich 
App at 552-553 (some citations omitted).][4] 

In this case, the probate court indicated that it 
viewed In re Jones Estate as controlling because, in 
that case, the Court permitted the probate court to 
consider a DNA profle using the tissue of the child and 
the decedent’s mother, an individual that was “not 
specifcally contained within the Paternity Act.” 

Yet, In re Jones Estate is not controlling on this 
issue. Although the Court in In re Jones Estate stated 
that the probate court could consider a DNA profle 

4 In In re Miller Estate, 207 Mich App at 25 n 6, the Court noted that 
the amendment of MCL 700.111(4), effective October 19, 1993, codifed 
“Easley’s holding.” The amendment provided a fourth way for a man to 
be found the natural father of a child born out of wedlock: “The man has 
been determined to be the father of the child and an order of fliation 
establishing that paternity has been entered pursuant to the paternity 
act . . . .” The Easley holding remains codifed in MCL 700.2114(1)(b)(iv). 
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that used the tissue of David II and the decedent’s 
mother, there is no indication that the decedent’s 
mother was not willing to voluntarily provide a sample 
of her DNA. She, along with the mother of the dece-
dent’s two uncontested heirs, was appealing the pro-
bate court’s determination that David II was an heir of 
the decedent and she wanted the opportunity to pres-
ent additional evidence on the issue of whether David 
II was the decedent’s heir. In re Jones Estate, 207 Mich 
App at 546-547, 552. The Court did not consider and 
decide whether a probate court could order an indi-
vidual who is not willing to provide a DNA sample and 
who is not specifcally mentioned in the Paternity Act 
to provide a DNA sample. Therefore, although the 
Court in In re Jones Estate held that additional DNA 
profles could be utilized to determine paternity, it did 
not and could not contravene the statutory language 
that requires the court to only order certain individu-
als to submit DNA samples. 

Wise also relies on In re Koehler Estate, 314 Mich 
App 667. One of the issues in In re Koehler Estate was 
whether Carl Cedrick Umble was the paternal grand-
father of the decedent, who had no spouse, children, or 
siblings and whose parents had predeceased him. Id. 
at 670. The probate court determined that Umble was 
the biological father of the decedent’s father, Carl 
Koehler. Id. at 673. This Court affrmed the probate 
court’s fnding, stating, “Under MCL 722.717(1)(a), the 
probate court had the authority to review the totality 
of the evidence and to determine that Carl Cedrick 
Umble was Carl Koehler’s father.” Id. at 677-678. 
Nothing in In re Koehler Estate, however, provides that 
the probate court may order an individual other than 
the three individuals identifed in MCL 722.716(1) to 
submit a DNA sample for genetic testing. Instead, 
taken together, In re Jones Estate and In re Koehler 
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Estate only stand for the proposition that if DNA 
samples from other individuals are voluntarily submit-
ted, they may be considered under the totality of the 
circumstances when making a judicial determination 
of paternity. 

In sum, a probate court may use “the standards and 
procedures established” under the Paternity Act to 
determine whether a decedent is the father of a child. 
MCL 700.2114(1)(b)(v). Under the Paternity Act, a trial 
court has authority to order “the mother, child, and 
alleged father” to provide a DNA sample. MCL 
722.716(1). There is no provision in the Paternity Act 
that allows a trial court to order any other person, such 
as an alleged sibling of the child, to provide a DNA 
sample. Accordingly, under “the standards and proce-
dures established” under the Paternity Act, the pro-
bate court could not order Parker to provide a DNA 
sample. 

Moreover, even if we were to conclude that “the 
standards and procedures established” under the Pa-
ternity Act did not prohibit the probate court from 
ordering Parker to provide a DNA sample, Wise must 
still have a legal basis for his request for a sample of 
Parker’s DNA. Wise contends that such a sample may 
be compelled under MCR 2.310(B)(1) or MCR 2.311. 
However, although the court rules may control in 
situations in which a statutory scheme is silent, they 
do not control matters specifcally addressed by a 
statute. See Muci v State Farm Mut Auto Ins Co, 478 
Mich 178, 190; 732 NW2d 88 (2007). In this case, given 
that the Paternity Act specifcally addresses the only 
three individuals that a court must order to submit to 
DNA testing, the court rules cannot be used to subvert 
the plain language of the statute. 
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And, even if the court rules could be used to require 
genetic testing not contemplated under the plain lan-
guage of MCL 722.716(1), we do not agree that MCR 
2.310(B) or MCR 2.311 provide a legal basis to compel 
Parker to submit a sample of her DNA for genetic 
testing. MCR 2.310(B)(1), provides, in pertinent part: 

A party may serve on another party a request 

(a) to provide and permit the requesting party, or 

someone acting for that party, 

(i) to inspect and copy designated documents or 

(ii) to inspect and copy, test, or sample other tangible 

things that constitute or contain matters within the scope 

of MCR 2.302(B) and that are in the possession, custody, 

or control of the party on whom the request is served[.] 

In turn, MCR 2.311(A) provides: 

When the mental or physical condition (including the 

blood group) of a party, or of a person in the custody or 

under the legal control of a party, is in controversy, the 

court in which the action is pending may order the party to 

submit to a physical or mental or blood examination by a 

physician (or other appropriate professional) or to produce 
for examination the person in the party’s custody or legal 
control. The order may be entered only on motion for good 
cause with notice to the person to be examined and to all 
parties. The order must specify the time, place, manner, 
conditions, and scope of the examination and the person or 
persons by whom it is to be made, and may provide that 
the attorney for the person to be examined may be present 
at the examination. 

Although Wise relies on both court rules, MCR 
2.311(A) is the only one that is arguably applicable. 
MCR 2.311(A) specifcally addresses instances in 
which a party—such as Parker—may be compelled to 
submit to a physical examination. Because requiring a 
person to submit a DNA sample for genetic testing, 
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therefore, falls squarely within the scope of MCR 
2.311, not within MCR 2.310(B)(1), we must apply it 
over the more general provision in MCR 2.310(B). See 
Miller v Allstate Ins Co, 481 Mich 601, 613; 751 NW2d 
463 (2008) (recognizing that more specifc rules should 
prevail over more general rules).5 

MCR 2.311(A) allows for an examination of a party 
when that party’s mental or physical condition (includ-
ing blood group) is at issue. In this case, however, there 
is no issue concerning Parker’s mental or physical 
condition. Her status as Seybert’s heir has never been 
challenged.6 Consequently, Wise is not entitled to a 
sample of Parker’s DNA under MCR 2.311(A). 

Reversed and remanded for further proceedings. 
Parker may tax costs as the prevailing party. MCR 
7.219(A). We do not retain jurisdiction. 

CAMERON, P.J., and SHAPIRO, J., concurred with M. J. 
KELLY, J. 

5 We also note that, unlike MCR 2.310(B)(1), MCR 2.311 provides for 
a number of protections for parties being required to submit to physical 
examination, which help protect the legitimate privacy interest an 
individual has in his or her physical (or mental) condition. Given the 
undisputed privacy interest a person has in his or her DNA, we discern 
no basis to conclude that by the mere happenstance that DNA can be 
collected from a tangible source—such as blood or saliva—the court 
rules allow for its compelled production under MCR 2.310(B), as opposed 
to MCR 2.311, which is both more specifc in addressing the examination 
required to collect a DNA sample and more protective of the interests of 
the individual being compelled to submit to examination. 

6 At the August 12, 2020 hearing, Wise suggested that he could fle a 
petition to challenge the paternity of Parker and that such a challenge 
would require Parker to submit for a physical examination under MCR 
2.311(A). But he was not specifcally alleging that Parker was not an 
heir of Seybert. 
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PEOPLE v FREDELL 

Docket No. 351971. Submitted May 11, 2021, at Lansing. Decided 
January 20, 2022, at 9:15 a.m. Leave to appeal sought. 

Frederick M. Fredell was convicted following a jury trial in the 

Genesee Circuit Court, Joseph J. Farah, J., of two counts of 

involuntary manslaughter, MCL 750.321; two counts of operating 

while intoxicated or visibly impaired causing death (OWI causing 

death), MCL 257.625(1), (3), and (4); three counts of operating 

while intoxicated or visibly impaired causing serious impairment 

of a body function (OWI-SI), MCL 257.625(1), (3), and (5); two 
counts of reckless driving causing death, MCL 257.626(4); and 
three counts of reckless driving causing serious impairment of a 
body function, MCL 257.626(3). Defendant was involved in a 
collision with another vehicle while he was driving under the 
infuence of alcohol and other intoxicating substances. Two pas-
sengers of the other vehicle died as a result of the injuries they 
sustained in the collision, and the other three passengers were 
seriously and permanently injured. Defendant appealed. 

The Court of Appeals held: 

1. Defendant argued that his six convictions related to the 
deaths of two individuals and six convictions related to the 
injuries sustained by three individuals violated his rights under 
the multiple-punishments strand of double-jeopardy protections. 
When the Legislature’s intention with regard to the permissibil-
ity of multiple punishments is not clear from the language of the 
statutes, Michigan courts apply the “abstract legal elements” test 
set forth in Blockburger v United States, 284 US 299 (1932), to 
determine whether the Legislature intended to classify two 
offenses as the same offense for purposes of double jeopardy. 
Under this test, it is not a violation of double jeopardy to convict 
a defendant of multiple offenses if each of the offenses has an 
element that the other does not. In this case, defendant argued 
that his convictions of OWI causing death and involuntary 
manslaughter violated double-jeopardy protections because the 
offense of OWI causing death necessarily involved the grossly 
negligent act of driving a vehicle while intoxicated and causing 
the death of another, which constituted involuntary manslaugh-
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ter. Whether the Legislature intended to permit multiple punish-

ments for these offenses is not indicated by the language of the 

relevant statutes, so application of the abstract-legal-elements 
test was necessary to determine whether multiple punishments 
were permissible. In order to prove involuntary manslaughter, 
the prosecution must establish that a defendant unintentionally 
killed a human being with a mens rea of gross negligence or an 
intent to injure. Although multiple theories may support a charge 
of involuntary manslaughter, the prosecution’s theory in this case 
was evidently that defendant acted in a grossly negligent manner 
when his vehicle crashed with the vehicle in which the decedents 
were passengers. To prove OWI causing death, the prosecution 
was required to establish that (1) defendant was operating his 
vehicle while under the infuence of an intoxicating substance, (2) 
defendant voluntarily decided to drive knowing that he had 
consumed an intoxicating substance and might be intoxicated, 
and (3) defendant’s operation of the motor vehicle caused the 
decedents’ deaths. Thus, OWI causing death does not require the 
prosecution to prove gross negligence, so convicting defendant in 
this case of involuntary manslaughter required proof of an 
element that OWI causing death did not require. Conversely, 
convicting defendant of OWI causing death required proof of an 
element that a conviction of involuntary manslaughter did not 
require. Therefore, defendant’s right to protection against double 
jeopardy was not violated when he was convicted of both invol-
untary manslaughter and OWI causing death. 

2. Defendant also argued that defendant’s convictions of 
involuntary manslaughter and reckless driving causing death 
violated the multiple-punishments strand of double jeopardy. The 
Legislature’s intention with respect to cumulative punishments 
is not clear from the plain language of MCL 750.321 and MCL 
257.626, so application of the “abstract legal elements” test was 
necessary. Proving involuntary manslaughter requires the pros-
ecution to establish that a defendant unintentionally killed a 
human being with a mens rea of gross negligence, while reckless 
driving causing death requires proof that a person operated a 
vehicle in willful or wanton disregard of the safety of persons and 
property, and by the operation of that vehicle caused the death of 
another person. Thus, the crime of reckless driving causing death 
contains an element that involuntary manslaughter does not— 
that the defendant operated a vehicle in causing the death. 
Additionally, involuntary manslaughter requires proof of gross 
negligence, while reckless driving causing death requires proof of 
willful or wanton disregard for the safety of persons or property. 
While there are certain similarities between the mental states of 
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gross negligence and willful or wanton disregard, caselaw indi-

cates that gross negligence involves a greater degree of culpabil-

ity than recklessness on the continuum of legally signifcant 

mental states. Therefore, because involuntary manslaughter and 

reckless driving causing death each contained an element that 

the other offense did not, defendant’s convictions of both offenses 

did not violate double-jeopardy protections. 

3. Defendant also argued that his convictions of OWI causing 

death and reckless driving causing death violated double-

jeopardy protections because it was impossible to commit OWI 

causing death without also committing reckless driving causing 

death. Again, application of the abstract-legal-elements test was 

required because the intention of the Legislature regarding the 

permissibility of multiple punishments was not clear from the 

statutes. Pursuant to the test, it was clear that the two offenses 

were not the same offense for double-jeopardy purposes. Reckless 

driving causing death required the prosecution to prove that 

defendant operated a vehicle with willful or wanton disregard for 
the safety of persons or property, while OWI causing death did not 
require this mental state or even proof of mere ordinary negli-
gence. Further, OWI causing death required proof related to the 
defendant’s intoxication or visual impairment, which were not 
elements of reckless driving causing death. Therefore, because 
each offense required proof of an element that the other did not, 
defendant’s convictions of these offenses did not violate double-
jeopardy protections. 

4. Defendant argued that it was impossible to commit OWI-SI 
without also committing reckless driving causing serious impair-
ment of a body function because both required proof that defen-
dant acted recklessly. Neither the OWI-SI statute, MCL 
257.625(5), nor the statute criminalizing reckless driving causing 
serious impairment, MCL 257.626(3), indicate whether the Leg-
islature intended to permit multiple punishments when a defen-
dant is convicted of both offenses. However, under the Block-

burger test, defendant’s convictions did not violate double-
jeopardy protections. Reckless driving causing serious 
impairment required the prosecution to prove that a defendant 
operated a vehicle with willful or wanton disregard for the safety 
of persons or property, which was not an element of OWI-SI; 
OWI-SI required proof that the defendant was intoxicated or 
visibly impaired, which reckless driving causing serious impair-
ment did not require. Because each offense contained an element 
that the other did not, convicting defendant of both offenses did 
not violate double-jeopardy protections. 
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5. Defendant contended that, although his convictions were 

supported by multiple “theories,” he should have received only 

one conviction for each deceased victim and one conviction for 

each injured victim. Citing People v Bigelow, 225 Mich App 806 

(1997) (Bigelow I), vacated 225 Mich App 806 (1997), reinstated in 
part 229 Mich App 218 (1998) (Bigelow II), defendant argued that 
dual convictions arising from the death of a single victim violated 
double-jeopardy protections. In Bigelow I, the Court of Appeals 
concluded that the defendant’s convictions of frst-degree pre-
meditated murder and frst-degree felony murder were unconsti-
tutional because multiple murder convictions for one killing 
violated his right to protection against double jeopardy. Further, 
Bigelow I explained that premeditated murder and felony murder 
were alternative theories, requiring different mental states, of 
proving the same crime: frst-degree murder. In Bigelow II, a 
confict panel of the Court of Appeals held that the appropriate 
remedy to protect the defendant’s rights against a double-
jeopardy violation in that case was to modify the defendant’s 
judgment of conviction to specify that it was for one count and one 
sentence of frst-degree murder supported by two theories, pre-
meditated murder and felony murder. In contrast to Bigelow I, 
defendant in this case was not convicted of a single crime with 
respect to each victim; rather, he was convicted of multiple 
offenses with distinct elements defned by separate statutes. The 
inquiry was thus whether, despite the seemingly separate nature 
of the offenses, the offenses nevertheless constituted the “same 
offense” for double-jeopardy purposes under the Blockburger test. 
Bigelow I was specifc to the offense of frst-degree murder and 
did not stand for the broader proposition that it constitutes a 
double-jeopardy violation to convict a defendant of more than one 
crime per death or injury caused by the defendant. 

Defendant’s convictions and sentences affrmed; case re-
manded to correct the judgment of sentence and to permit 
defendant to raise unpreserved sentencing issues before the trial 
court. 

1. CONSTITUTIONAL LAW – DOUBLE JEOPARDY – MULTIPLE PUNISHMENTS – 
INVOLUNTARY MANSLAUGHTER – OPERATING A VEHICLE WHILE INTOXI-

CATED OR VISIBLY IMPAIRED CAUSING DEATH. 

A defendant’s right to protection against double jeopardy prohibits 
multiple punishments for the same offense; to convict a defendant 
of operating a vehicle while intoxicated or visibly impaired 
causing death (OWI causing death), the prosecution must prove 
that the defendant was operating a motor vehicle, the defendant 
voluntarily decided to drive knowing that the defendant had 
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consumed an intoxicating substance and might be intoxicated, 

and the defendant’s operation of the motor vehicle caused the 

victim’s death; the elements of involuntary manslaughter include 

the unintentional killing of a human being with a mens rea of 

gross negligence; OWI causing death and involuntary man-

slaughter are not the same offense for double-jeopardy purposes 

because each offense contains an element that the other does not, 

so a defendant’s conviction of and punishment for both offenses 

arising from the death of a single victim does not violate the 

defendant’s right to protection against double jeopardy. 

2. CONSTITUTIONAL LAW – DOUBLE JEOPARDY – MULTIPLE PUNISHMENTS – 
INVOLUNTARY MANSLAUGHTER – RECKLESS DRIVING CAUSING DEATH. 

A defendant’s right to protection against double jeopardy prohibits 

multiple punishments for the same offense; the elements of 

involuntary manslaughter include the unintentional killing of a 

human being with a mens rea of gross negligence; to prove that a 

defendant committed reckless driving causing death, the prosecu-

tion must show that the defendant operated a motor vehicle in 

willful or wanton disregard of the safety of persons or property 

and that by the operation of that vehicle caused the death of 

another person; therefore, because each of these offenses contain 

an element that the other offense does not, a defendant’s convic-

tion and punishment for both of these offenses arising from the 

death of a single victim does not violate double-jeopardy protec-

tions. 

3. CONSTITUTIONAL LAW – DOUBLE JEOPARDY – MULTIPLE PUNISHMENTS – 
OPERATING A VEHICLE WHILE INTOXICATED OR VISIBLY IMPAIRED CAUSING 

DEATH – RECKLESS DRIVING CAUSING DEATH. 

A defendant’s right to protection against double jeopardy prohibits 

multiple punishments for the same offense; to convict a defendant 
of operating a vehicle while intoxicated or visibly impaired 
causing death (OWI causing death), the prosecution must prove 
that the defendant was operating a motor vehicle, the defendant 
voluntarily decided to drive knowing that the defendant had 
consumed an intoxicating substance and might be intoxicated, 
and the defendant’s operation of the motor vehicle caused the 
victim’s death; to prove that a defendant committed reckless 
driving causing death, the prosecution must show that the 
defendant operated a motor vehicle in willful or wanton disregard 
of the safety of persons or property and that by the operation of 
that vehicle caused the death of another person; because each 
offense contains an element that the other offense does not, a 
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defendant’s conviction and punishment for both offenses arising 
from the death of a single victim does not violate double-jeopardy 
protections. 

4. CONSTITUTIONAL LAW – DOUBLE JEOPARDY – MULTIPLE PUNISHMENTS – 
OPERATING A VEHICLE WHILE INTOXICATED OR VISIBLY IMPAIRED CAUSING 

SERIOUS IMPAIRMENT OF A BODY FUNCTION – RECKLESS DRIVING CAUSING 

SERIOUS IMPAIRMENT OF A BODY FUNCTION. 

A defendant’s right to protection against double jeopardy prohibits 
multiple punishments for the same offense; in order to convict a 
defendant of operating a vehicle while intoxicated or visibly 
impaired causing serious impairment of a body function, the 
prosecution must establish that the defendant was intoxicated or 
visibly impaired and operated a motor vehicle and by that 
operation caused serious impairment of a body function; to 
establish reckless driving causing serious impairment of a body 
function, the prosecution must prove that a defendant operated a 
vehicle in willful or wanton disregard of the safety of persons or 
property; because each offense contains an element that the other 
offense does not, a defendant’s conviction and punishment for 
both offenses arising from an injury caused to a single victim does 
not violate double-jeopardy protections. 

Dana Nessel, Attorney General, Ann M. Sherman, 
Solicitor General, David S. Leyton, Prosecuting Attor-
ney, Michael Tesner, Managing Assistant Prosecuting 
Attorney, Appeals, Research, & Training Division, and 
Katie R. Jory, Assistant Prosecuting Attorney, for the 
people. 

Michael A. Faraone, PC (by Michael A. Faraone) for 
defendant. 

Before: CAMERON, P.J., and BORRELLO and REDFORD, 
JJ. 

BORRELLO, J. Defendant appeals as of right his 
convictions, following a jury trial, of two counts of 
involuntary manslaughter, MCL 750.321;1 two counts 

1 Defendant was charged with two counts of second-degree murder, 
MCL 750.317, but the jury found him guilty of the lesser offense of 
involuntary manslaughter. 
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of operating a vehicle while intoxicated or visibly 
impaired causing death (OWI causing death), MCL 
257.625(1), (3), and (4); three counts of operating a 
vehicle while intoxicated or visibly impaired causing 
serious impairment of a body function (OWI-SI), MCL 
257.625(1), (3), and (5)(a); two counts of reckless 
driving causing death, MCL 257.626(4); and three 
counts of reckless driving causing serious impairment 
of a body function, MCL 257.626(3). The trial court 
sentenced defendant to prison terms of 86 months to 
15 years for each involuntary-manslaughter and 
OWI-causing-death conviction, 28 to 60 months for 
each OWI-SI and reckless-driving-causing-serious-
impairment conviction, and 6 to 15 years for each 
reckless-driving-causing-death conviction. The court 
ordered the sentences for OWI causing death to be 
served consecutively and all other sentences to be 
served concurrently. 

For the reasons set forth in this opinion, we affrm 
defendant’s convictions and sentences, but we remand 
to permit defendant to pursue corrections to his sen-
tencing information report that will not affect his 
guidelines range or sentence, and we remand to permit 
the trial court to perform the ministerial task of 
correcting a clerical error in the judgment of sentence. 

I. BACKGROUND 

Defendant’s convictions arise from a September 4, 
2015 motor vehicle collision on I-69 in Genesee County. 
The Corvette that defendant was driving collided with 
a Dodge Ram pickup truck driven by Danyelle Barker. 
Danyelle’s husband, Ronald Weiss, Jr., two of their 
children, and Erin Stone, who was a friend of one of the 
children, were passengers in the truck. Ronald and 
Erin died from injuries each sustained in the collision. 
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Danyelle and her two children survived, but they each 
sustained serious, permanent injuries. 

Earlier that day, defendant’s wife had contacted the 
police after defendant brought a gun into the bedroom, 
placed it on the bed, and asked his wife to shoot him. 
When the police arrived, defendant remarked that he 
was having a bad day, and he seemed depressed. He 
stated that his wife no longer loved him and that they 
were going through a divorce. Defendant agreed to go 
to the hospital for an evaluation. By the time defen-
dant returned home from the hospital, his wife had left 
to stay with a family friend. At approximately 9:00 
p.m., defendant told his son that he was going for a 
drive in his Corvette. Defendant’s son tried to persuade 
defendant not to go, but he was unsuccessful. After 
defendant left, his son went back into the house and 
saw “a pint of Jim Beam whiskey” on the counter and 
approximately “a dozen pills scattered about the 
kitchen.” Defendant’s son testifed that defendant had 
long been prescribed medication for pain and that 
these particular pills were Oxycontin. Defendant’s son 
also testifed that it was unusual for defendant to drink 
alcohol. 

Later that night, Clayton Township police offcers 
Rod Wurtz and Adam Chesnutt were performing sta-
tionary radar duty. Wurtz observed defendant’s Cor-
vette traveling west on I-69 at 137 miles an hour. 
Wurtz testifed that he and Chesnutt began to follow 
the Corvette and that he saw “quite an impact.” 
Chesnutt testifed that he approached the site of the 
crash and saw a Dodge Ram pickup truck about 25 
yards from the road. Chesnutt and Wurtz found 
Danyelle in the driver’s seat of the truck. The other 
occupants of the truck had all been ejected during the 
accident and were found by responders in the area 
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around the truck. Defendant’s Corvette was found 
approximately 50 yards from the road in the weeds, 
and defendant was in the driver’s seat. 

According to an accident investigator, evidence indi-
cated that the front of defendant’s Corvette struck the 
pickup truck from behind, “kind of like a wedge lifting 
it up and putting it on to the hood of the Corvette.” The 
pickup truck then hit a guardrail, which caused it to 
tumble off its axis before eventually landing on its 
wheels. Data from a data recorder in defendant’s 
Corvette showed that it was traveling 121 miles per 
hour fve seconds before the collision and had slowed to 
79 miles per hour one second before the collision. 

Toxicology testing of blood samples taken from de-
fendant at 12:10 a.m. on September 5, 2015, indicated 
that he had a blood alcohol level of .034 grams of 
alcohol per 100 milliliters of blood, 10 nanograms of 
THC per milliliter, and 176 nanograms of oxycodone 
per milliliter. 

II. DOUBLE JEOPARDY 

Defendant argues that his multiple convictions of 
involuntary manslaughter, OWI causing death, reck-
less driving causing death, OWI-SI, and reckless 
driving causing serious impairment of a body function 
contravene double-jeopardy protections. Defendant 
specifcally contends that his six convictions based on 
the deaths of two individuals and six convictions 
based on the injuries to three other individuals vio-
lated the multiple-punishment strand of double-
jeopardy protection. 
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A. ISSUE PRESERVATION AND STANDARD OF REVIEW 

Because defendant did not argue in the trial court 
that his multiple convictions violated double-jeopardy 
protections, this issue is unpreserved on appeal.2 

People v Ackah-Essien, 311 Mich App 13, 30; 874 NW2d 
172 (2015) (“To preserve appellate review of a double 
jeopardy violation, a defendant must object at the trial 
court level.”). Although “a double jeopardy issue pres-
ents a signifcant constitutional question that will be 
considered on appeal regardless of whether the defen-
dant raised it before the trial court,” this Court never-
theless reviews “an unpreserved claim that a defen-
dant’s double jeopardy rights have been violated for 
plain error that affected the defendant’s substantial 
rights . . . .” People v McGee, 280 Mich App 680, 682; 
761 NW2d 743 (2008). To have affected the defendant’s 
substantial rights, the plain error must have affected 
the outcome of the proceedings in the trial court. Id. If 
these requirements are met, reversal is warranted only 
if the error “resulted in the conviction of an innocent 
defendant or seriously affected the fairness, integrity, 
or public reputation of the judicial proceedings.” Id. 

Any questions of statutory interpretation or consti-
tutional law are reviewed de novo. People v Miller, 498 
Mich 13, 16-17; 869 NW2d 204 (2015). 

2 During the discussions regarding jury instructions, the trial court 
sua sponte stated that “[t]here’s no double jeopardy problem on these 
crimes.” This statement was made within a longer monologue by the 
trial court, did not prompt any objection by defendant, and was not 
responsive to any contemporaneous objection or argument by defendant. 
Therefore, we do not consider this statement to constitute satisfaction of 
defendant’s obligation to properly preserve issues for appeal. People v 

Ackah-Essien, 311 Mich App 13, 30; 874 NW2d 172 (2015). Nevertheless, 
we would reach the same conclusions on defendant’s appellate double-
jeopardy arguments even if they had been preserved. 
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B. ANALYSIS 

Both the United States Constitution and the Michi-
gan Constitution prohibit placing a defendant twice in 
jeopardy for a single offense. US Const, Am V; Const 
1963, art 1, § 15; People v Dickinson, 321 Mich App 1, 
10; 909 NW2d 24 (2017). In Miller, 498 Mich at 17, our 
Supreme Court explained that 

[t]he prohibition against double jeopardy protects indi-
viduals in three ways: “(1) it protects against a second 
prosecution for the same offense after acquittal; (2) it 
protects against a second prosecution for the same offense 
after conviction; and (3) it protects against multiple pun-
ishments for the same offense.” The frst two protections 
comprise the “successive prosecutions” strand of double 
jeopardy, while the third protection is known as the 
“multiple punishments” strand. [Citations omitted.] 

At issue in this case is whether defendant’s multiple 
convictions violate the multiple-punishments strand of 
double jeopardy. 

“The multiple punishments strand of double jeop-
ardy is designed to ensure that courts confne their 
sentences to the limits established by the Legislature 
and therefore acts as a restraint on the prosecutor and 
the Courts.” Id. at 17-18 (quotation marks and cita-
tions omitted). If the Legislature specifcally autho-
rizes cumulative punishments under two statutes, the 
multiple-punishment strand of double jeopardy is not 
implicated. Id. at 18. On the other hand, “where the 
Legislature expresses a clear intention in the plain 
language of a statute to prohibit multiple punish-
ments, it will be a violation of the multiple punish-
ments strand for a trial court to cumulatively punish a 
defendant for both offenses in a single trial.” Id. 

As observed in Miller, the Legislature “does not 
always clearly indicate its intent with regard to the 
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permissibility of multiple punishments.” Id. at 19. 
“When legislative intent is not clear, Michigan courts 
apply the ‘abstract legal elements’ test articulated in 
[People v Ream, 481 Mich 223; 750 NW2d 536 (2008),] 
to ascertain whether the Legislature intended to clas-
sify two offenses as the ‘same offense’ for double 
jeopardy purposes.” Miller, 498 Mich at 19. This test is 
the same test set forth by the United States Supreme 
Court in Blockburger v United States, 284 US 299; 52 S 
Ct 180; 76 L Ed 306 (1932). Ream, 481 Mich at 
227-228, 235, 241-242. “Under the abstract legal ele-
ments test, it is not a violation of double jeopardy to 
convict a defendant of multiple offenses if ‘each of the 
offenses for which defendant was convicted has an 
element that the other does not . . . .’ ” Miller, 498 Mich 
at 19 (ellipsis in original), quoting Ream, 481 Mich at 
225-226. “[B]ecause the statutory elements, not the 
particular facts of the case, are indicative of legislative 
intent, the focus must be on these statutory ele-
ments[.]” Miller, 498 Mich at 19 n 16, quoting Ream, 
481 Mich at 238. The Miller Court summarized the 
applicable legal framework as follows: 

In sum, when considering whether two offenses are the 

“same offense” in the context of the multiple punishments 

strand of double jeopardy, we must frst determine 

whether the statutory language evinces a legislative in-

tent with regard to the permissibility of multiple punish-

ments. If the legislative intent is clear, courts are required 

to abide by this intent. If, however, the legislative intent is 

not clear, courts must then apply the abstract legal 

elements test articulated in Ream to discern legislative 

intent. [Miller, 498 Mich at 19 (citation omitted).] 
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1. INVOLUNTARY MANSLAUGHTER AND OWI CAUSING DEATH 

We frst consider whether defendant’s right to be 
protected against double jeopardy was violated when 
he was convicted of both involuntary manslaughter 
and OWI causing death. 

With respect to involuntary manslaughter, MCL 
750.321 provides: 

Any person who shall commit the crime of manslaugh-
ter shall be guilty of a felony punishable by imprisonment 
in the state prison, not more than 15 years or by fne of not 
more than 7,500 dollars, or both, at the discretion of the 
court. 

The offense of OWI causing death is defned in MCL 
257.625. At the time defendant committed these of-
fenses, MCL 257.625, as amended by 2014 PA 219,3 

stated, in pertinent part: 

(1) A person, whether licensed or not, shall not operate 
a vehicle upon a highway or other place open to the 
general public or generally accessible to motor vehicles, 
including an area designated for the parking of vehicles, 
within this state if the person is operating while intoxi-
cated. . . . 

* * * 

(3) A person, whether licensed or not, shall not operate 
a vehicle upon a highway or other place open to the 
general public or generally accessible to motor vehicles, 
including an area designated for the parking of vehicles, 
within this state when, due to the consumption of alcoholic 

3 MCL 257.625 has been amended several times since the commission 
of the offenses, but these amendments do not contain any changes 
relevant to the issues raised in this appeal. See 2017 PA 153, effective 
February 6, 2018; 2020 PA 383, effective March 24, 2021; 2021 PA 80, 
effective November 21, 2021; and 2021 PA 85, effective September 24, 
2021. 



234 340 MICH APP 221 [Jan 

liquor, a controlled substance, or other intoxicating sub-

stance, or a combination of alcoholic liquor, a controlled 

substance, or other intoxicating substance, the person’s 

ability to operate the vehicle is visibly impaired. If a 

person is charged with violating subsection (1), a fnding 

of guilty under this subsection may be rendered. 

(4) A person, whether licensed or not, who operates a 

motor vehicle in violation of subsection (1) [or] (3) . . . and 

by the operation of that motor vehicle causes the death of 

another person is guilty of a crime . . . . 

A review of the language of MCL 750.321 and MCL 
257.625 does not refect any expression by the Legis-
lature of its intention with respect to the permissibility 
of multiple punishments for these offenses. Therefore, 
we must apply the abstract-legal-elements test to 
determine the Legislature’s intention with respect to 
the permissibility of multiple punishments. Miller, 498 
Mich at 19. 

In People v Holtschlag, 471 Mich 1, 21-22; 684 NW2d 
730 (2004), our Supreme Court explained the crime of 
involuntary manslaughter4 as follows: 

[I]t must be kept in mind that the sole element distin-
guishing manslaughter and murder is malice and that 
[i]nvoluntary manslaughter is a catch-all concept includ-
ing all manslaughter not characterized as voluntary: 
Every unintentional killing of a human being is involun-
tary manslaughter if it is neither murder nor voluntary 
manslaughter nor within the scope of some recognized 
justifcation or excuse. If a homicide is not voluntary 
manslaughter or excused or justifed, it is, generally, 
either murder or involuntary manslaughter. If the homi-
cide was committed with malice, it is murder. If it was 

4 As this Court explained in People v Kulpinski, 243 Mich App 8, 13 
n 3; 620 NW2d 537 (2000), “[t]he crime of involuntary manslaughter is 
codifed only insofar as the punishment is concerned; its defnition 
remains rooted in common law.” 
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committed with a lesser mens rea of gross negligence or an 

intent to injure, and not malice, it is not murder, but only 

involuntary manslaughter. [Quotation marks and cita-

tions omitted; second alteration in original.] 

In this case, defendant was charged with second-
degree murder, and the jury was also instructed on 
involuntary manslaughter as a lesser offense. The jury 
was specifcally instructed that it could fnd defendant 
guilty of involuntary manslaughter if defendant 
caused the deaths of the two decedents when defen-
dant’s vehicle crashed with the vehicle in which the 
decedents were passengers and if defendant had acted 
in a grossly negligent manner in doing so. We note that 
this was the apparent theory of prosecution in this case 
with respect to involuntary manslaughter, being cog-
nizant of the fact that multiple potential theories may 
support a charge for this “catch-all” offense. See id. at 
16-17, 21; see also People v Head, 323 Mich App 526, 
532; 917 NW2d 752 (2018) (“The requisite mental state 
for the type of involuntary manslaughter charged in 
this case is gross negligence.”). “Gross negligence is 
only necessary if an intent to injure cannot be estab-
lished.” Holtschlag, 471 Mich at 19 (quotation marks 
and citation omitted).5 

5 We remain aware, however, that the particular facts of the case are 
not the focus when applying the Blockburger test. Miller, 498 Mich at 19 
n 16. Nevertheless, it is relevant that defendant was convicted of 
involuntary manslaughter under a gross-negligence theory because 
gross negligence was therefore indisputably an element of this particu-
lar offense of which defendant was convicted. Id. at 19 (“Under the 
abstract legal elements test, it is not a violation of double jeopardy to 
convict a defendant of multiple offenses if each of the offenses for which 
defendant was convicted has an element that the other does not . . . .”) 
(quotation marks and citation omitted; ellipsis in original). 
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To convict defendant of OWI causing death under 
MCL 257.625(4), the prosecution was required to prove 
the following: 

(1) the defendant was operating his or her motor vehicle in 

violation of MCL 257.625(1) [or] (3) . . . ; (2) the defendant 

voluntarily decided to drive, knowing that he or she had 

consumed an intoxicating agent and might be intoxicated; 

and (3) the defendant’s operation of the motor vehicle 

caused the victim’s death. [People v Schaefer, 473 Mich 
418, 433-434; 703 NW2d 774 (2005), modifed in part on 
other grounds by People v Derror, 475 Mich 316, 334, 
341-342 (2006), which in turn was overruled in part on 
other grounds by People v Feezel, 486 Mich 184, 205 
(2010).] 

In this case, defendant argues that it is not possible 
to commit the offense of OWI causing death without 
also committing involuntary manslaughter because 
the offense of OWI causing death necessarily involves 
the grossly negligent act of driving a vehicle while 
intoxicated and causing the death of another as a 
result. Defendant incorrectly focuses on the particular 
facts of the case rather than the legal elements of the 
crimes. See Miller, 498 Mich at 19 & n 16. 

OWI causing death does not require the prosecution 
to prove gross negligence. Schaefer, 473 Mich at 434; 
see also id. at 422 n 4 (stating that under MCL 
257.625(4), “the prosecution need not prove negligence 
or gross negligence by the defendant” and “the defen-
dant must have ‘voluntarily’ decided to drive ‘knowing 
that he had consumed an intoxicating liquor’ ”) (cita-
tion omitted). In contrast, the prosecution was re-
quired to prove gross negligence to support defendant’s 
convictions for involuntary manslaughter. Holtschlag, 
471 Mich at 19, 21-22. Thus, convicting defendant of 
involuntary manslaughter required proof of an ele-
ment that OWI causing death did not. 
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Additionally, a conviction of OWI causing death 
requires (1) proof that the defendant operated a vehicle 
while intoxicated or while the defendant’s ability to 
operate the vehicle was visibly impaired “due to the 
consumption of alcoholic liquor, a controlled substance, 
or other intoxicating substance, or a combination of 
alcoholic liquor, a controlled substance, or other intoxi-
cating substance,” as well as (2) proof that the defen-
dant voluntarily decided to drive knowing that he or 
she had consumed an intoxicating agent and might be 
intoxicated. MCL 257.625(1), (3), and (4); Schaefer, 473 
Mich at 434. Involuntary manslaughter does not re-
quire proof of these elements. Holtschlag, 471 Mich at 
21-22. Therefore, convicting defendant of OWI causing 
death also required proof of an element that involun-
tary manslaughter did not. 

Because “each of the offenses for which defendant 
was convicted has an element that the other does 
not,” it was not a violation of double jeopardy to 
convict defendant of both involuntary manslaughter 
and OWI causing death. Miller, 498 Mich at 19 
(quotation marks and citation omitted); see also 
People v Kulpinski, 243 Mich App 8, 15-16, 23; 620 
NW2d 537 (2000) (holding that involuntary man-
slaughter and OWI causing death each contained an 
element that the other did not; therefore, convicting 
the defendant of both offenses did not violate double-
jeopardy protections under the Blockburger test be-
cause involuntary manslaughter required proof of 
gross negligence while OWI causing death did not, 
and OWI causing death required proof that the defen-
dant operated a vehicle while under the infuence but 
involuntary manslaughter did not). 
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2. INVOLUNTARY MANSLAUGHTER AND RECKLESS DRIVING 
CAUSING DEATH 

Defendant next argues, and the prosecution con-
cedes, that defendant’s multiple convictions of involun-
tary manslaughter and reckless driving causing death 
violate the multiple-punishment strand of double jeop-
ardy, requiring that defendant’s convictions of reckless 
driving causing death be vacated. 

We have already set forth the statute relevant to the 
offense of involuntary manslaughter, MCL 750.321, 
above. The crime of reckless driving causing death is 
defned in MCL 257.626, which provides in pertinent 
part as follows: 

(1) A person who violates this section is guilty of 

reckless driving punishable as provided in this section. 

(2) Except as otherwise provided in this section, a 

person who operates a vehicle upon a highway . . . in 

willful or wanton disregard for the safety of persons or 

property is guilty of a misdemeanor punishable by impris-

onment for not more than 93 days or a fne of not more 

than $500.00, or both. 

* * * 

(4) Beginning October 31, 2010, a person who operates 

a vehicle in violation of subsection (2) and by the operation 

of that vehicle causes the death of another person is guilty 

of a felony punishable by imprisonment for not more than 

15 years or a fne of not less than $2,500.00 or more than 

$10,000.00, or both. [Emphasis added.] 

A review of both MCL 750.321 and MCL 257.626 
does not refect the Legislature’s intention with regard 
to whether cumulative punishments are permitted for 
these two offenses. Therefore, we must apply the 
abstract-legal-elements test. Miller, 498 Mich at 19. 

https://10,000.00
https://2,500.00
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As stated above, to convict defendant of involuntary 
manslaughter, the prosecution was required to prove 
that defendant committed the “unintentional killing of 
a human being” with a mens rea of “gross negligence.” 
Holtschlag, 471 Mich at 21-22 (quotation marks and 
citation omitted). Our Supreme Court has described 
this “gross negligence” mens rea as “act[ing] carelessly 
in such a manner that manifests a reckless disregard 
for another’s life . . . .” Id. at 19. This Court has further 
explained as follows: 

The requisite mental state for the type of involuntary 
manslaughter charged in this case is gross negligence. See 
[id. at 16-17]. Gross negligence means wantonness and 
disregard of the consequences that may ensue. People v 

Feezel, 486 Mich 184, 195; 783 NW2d 67 (2010). Wanton-
ness exists when the defendant is aware of the risks but 
indifferent to the results; it constitutes a higher degree of 
culpability than recklessness. Id. at 196. To prove gross 
negligence, a prosecutor must show: 

(1) Knowledge of a situation requiring the exer-
cise of ordinary care and diligence to avert injury to 
another. 

(2) Ability to avoid the resulting harm by ordi-
nary care and diligence in the use of the means at 
hand. 

(3) The omission [i.e., failure] to use such care 
and diligence to avert the threatened danger when 
to the ordinary mind it must be apparent that the 
result is likely to prove disastrous to another. [Head, 
323 Mich App at 532 (quotation marks and last 
citation omitted; second alteration in original).] 

With respect to the crime of reckless driving causing 
death, our Supreme Court explained as follows in 
People v Jones, 497 Mich 155, 167; 860 NW2d 112 
(2014): 

Taken together, then, these provisions [in MCL 257.626] 
demonstrate the Legislature’s intent that a person is 
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guilty of reckless driving causing death, a 15-year felony, 

if that person “operates a vehicle . . . [in willful or wanton 

disregard for the safety of persons or property] and by the 

operation of that vehicle causes the death of another 

person. . . .” [Ellipses and second alteration in original.] 

This Court has explained the mental state appli-
cable to the offense of reckless driving causing death as 
follows: 

The conduct proscribed by Subsection (2) of [MCL 

257.626] is the operation of a vehicle in “willful or wanton 
disregard for the safety of persons or property.” It is well 
settled that “[t]o show that a defendant acted in willful 
and wanton disregard of safety, something more than 
ordinary negligence must be proved.” When willful and 
wanton behavior is an element of a criminal offense, it is 
not enough to show carelessness. Rather, “a defendant 
must have a culpable state of mind . . . .” [People v Carll, 
322 Mich App 690, 695; 915 NW2d 387 (2018) (citations 
omitted; ellipsis and second alteration in original).] 

Applying the Blockburger test, the crime of reckless 
driving causing death clearly contains an element that 
involuntary manslaughter does not, given that a con-
viction of involuntary manslaughter does not require 
that the defendant operated a vehicle in causing the 
death. See Holtschlag, 471 Mich at 21-22; Jones, 497 
Mich at 167. 

Turning to the next comparison under the Block-

burger test, a conviction of involuntary manslaughter 
requires proof that the defendant acted with gross 

negligence in committing an unintentional killing, 
Holtschlag, 471 Mich at 21-22, while the text of MCL 
257.626 provides that a person is “guilty of reckless 

driving” causing death if that person operates a vehicle 
on a highway “in willful or wanton disregard for the 

safety of persons or property” and causes the death of 
another, MCL 257.626(1), (2), and (4) (emphasis 
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added). Legally signifcant mental states may be 
viewed as existing “on a continuum” with “criminal 
intention” at one end and negligence on the other. 
People v Datema, 448 Mich 585, 604; 533 NW2d 272 
(1995). “Criminal negligence, also referred to as gross 
negligence, lies between the extremes of intention and 
negligence.” Id. Gross negligence is similar to intention 
in that “the actor realizes the risk of his behavior and 
consciously decides to create that risk,” and gross 
negligence is also similar to negligence in that “the 
actor does not seek to cause harm, but is simply 
recklessly or wantonly indifferent to the results.” Id. 
(quotation marks and citation omitted). Here, while we 
acknowledge the similarities between gross negligence 
and recklessness, both our Supreme Court and this 
Court have indicated that gross negligence involves a 
greater degree of culpability than recklessness on the 
continuum of mental states. See Feezel, 486 Mich at 
196; Head, 323 Mich App at 532. Therefore, defen-
dant’s conviction of involuntary manslaughter re-
quired proof of an element that was not required to 
convict him of reckless driving causing death. Because 
each of these offenses contained an element that the 
other did not, convicting defendant of both offenses did 
not violate his right to protection against double jeop-
ardy. Miller, 498 Mich at 19.6 

3. OWI CAUSING DEATH AND RECKLESS DRIVING CAUSING DEATH 

Next, defendant argues that his convictions of OWI 
causing death and reckless driving causing death vio-
lated double-jeopardy protections for essentially the 
same reason he asserted with regard to his convictions 

6 We acknowledge that the prosecution conceded error, but we have 
determined that the prosecution’s confession of error was erroneous 
under these circumstances. 
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for OWI causing death and involuntary manslaughter. 
Defendant argues that it is impossible to commit OWI 
causing death without also committing reckless driv-
ing causing death because OWI causing death requires 
a defendant to have committed the reckless act of 
operating a vehicle while intoxicated or visibly im-
paired from alcohol or a controlled substance or their 
combination. We conclude that defendant has also 
similarly failed to demonstrate a double-jeopardy vio-
lation on this basis. 

The plain language of the statutes prohibiting OWI 
causing death and reckless driving causing death do 
not shed light on the Legislature’s intentions with 
respect to the permissibility of multiple punishments 
for these specifc offenses. See Miller, 498 Mich at 19. 
However, when applying the abstract-legal-elements 
test, it is clear that the two offenses are not the same 
for double-jeopardy purposes. 

Reckless driving causing death requires the pros-
ecution to prove that a defendant operated a vehicle “in 
willful or wanton disregard for the safety of persons or 
property.” MCL 257.626(2) and (4). OWI causing death 
does not require as an element that the prosecution 
prove this mental state: as we have already discussed, 
OWI causing death does not require proof of the higher 
gross-negligence standard of culpability and does not 
even require proof of mere ordinary negligence. See 
Head, 323 Mich App at 532 (stating that gross negli-
gence involves a higher degree of culpability than 
recklessness); Schaefer, 473 Mich at 422 n 4 (stating 
that “the prosecution need not prove negligence or 
gross negligence by the defendant” under MCL 
257.625(4)). Furthermore, OWI causing death requires 
proof related to the defendant’s intoxication or visible 
impairment, MCL 257.625(1), (3), and (4); Schaefer, 
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473 Mich at 434, while reckless driving causing death 
contains no such elements, MCL 257.626(2) and (4). 
Because each of these offenses contains an element 
that the other does not, convicting defendant of both 
offenses did not violate double-jeopardy protections. 
Miller, 498 Mich at 19. 

4. OWI-SI AND RECKLESS DRIVING CAUSING SERIOUS IMPAIRMENT 
OF A BODY FUNCTION 

Defendant next argues that “[i]t is impossible to 
commit OWI-[SI] without committing Reckless[ driv-
ing causing serious impairment of a body function]” 
because “[b]oth require that defendant acted in a 
reckless manner.” 

Like OWI causing death, OWI-SI is contained 
within MCL 257.625, with the distinguishing element 
being the nature of the injury caused. We therefore 
quote only the OWI-SI provision, MCL 257.625(5), 
without repeating the other subsections that we have 
already quoted in this opinion. MCL 257.625(5), as 
amended by 2014 PA 219, provided in pertinent part: 

A person, whether licensed or not, who operates a 
motor vehicle in violation of subsection (1) [or] (3) . . . and 
by the operation of that motor vehicle causes a serious 
impairment of a body function of another person is guilty 
of a crime . . . . 

The offense of reckless driving causing serious im-
pairment is likewise related to reckless driving causing 
death, with both crimes being located in MCL 257.626. 
The relevant provision of this statute provides in 
pertinent part as follows: 

(3) Beginning October 31, 2010, a person who operates 
a vehicle in violation of subsection (2) and by the operation 
of that vehicle causes serious impairment of a body 
function to another person is guilty of a felony punishable 
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by imprisonment for not more than 5 years or a fne of not 

less than $1,000.00 or more than $5,000.00, or both. 

Neither statute contains any indication of the Leg-
islature’s intention with regard to the permissibility of 
multiple punishments, so we turn to the abstract-legal-
elements test. Miller, 498 Mich at 19. We conclude that 
defendant’s convictions of these two offenses did not 
violate double-jeopardy protections for the same rea-
sons that his convictions for OWI causing death and 
reckless driving causing death did not violate double 
jeopardy. Regarding OWI-SI, the identical language in 
MCL 257.625(5) and MCL 257.625(4), both of which 
expressly incorporate Subsections (1) and (3), is inter-
preted in the same manner. Derror, 475 Mich at 334. 
We take the same approach to the identical language 
in MCL 257.626(3) and (4) with respect to the reckless-
driving offenses. Cf. Derror, 475 Mich at 334. 

Reckless driving causing serious impairment re-
quires the prosecution to prove that a defendant oper-
ated a vehicle “in willful or wanton disregard for the 
safety of persons or property,” MCL 257.626(2) and (3), 
which is not an element of OWI-SI, see Derror, 475 
Mich at 334. OWI-SI requires proof related to the 
defendant’s intoxication or visible impairment, MCL 
257.625(1), (3), and (5); Schaefer, 473 Mich at 434; 
Derror, 475 Mich at 334, while reckless driving causing 
serious impairment contains no such elements, MCL 
257.626(2) and (3). Because each of these offenses 
contains an element that the other does not, convicting 
defendant of both offenses did not violate double-
jeopardy protections. Miller, 498 Mich at 19. 

5. NUMBER OF CONVICTIONS 

Finally, we address defendant’s argument that he 
should only have received one conviction for each 

https://5,000.00
https://1,000.00
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deceased victim and for each injured victim in this 
case, although each of those convictions was supported 
by multiple “theories.” In support of this argument, 
defendant argues that this Court held in People v 

Bigelow, 225 Mich App 806; 571 NW2d 520 (1997) 
(Bigelow I),7 that “such dual convictions arising from 
the death of a single victim violate double jeopardy.” 
Defendant further argues that this Court subsequently 
held in People v Bigelow, 229 Mich App 218, 220; 581 
NW2d 744 (1998) (Bigelow II), that “the appropriate 
remedy to protect defendant’s rights against double 
jeopardy is to modify defendant’s judgment of convic-
tion and sentence to specify that defendant’s conviction 
is for one count and one sentence of frst-degree mur-
der supported by two theories: premeditated murder 
and felony murder.” (Quotation marks and citation 
omitted.) 

In Bigelow I, 225 Mich App at 806, this Court held 
that the defendant’s convictions of frst-degree pre-
meditated murder and frst-degree felony murder vio-
lated his right to protection against double jeopardy 
because “[m]ultiple murder convictions for one killing 
violate the constitutional guarantee against double 
jeopardy.” This Court further explained that “[b]y 
providing felony murder and premeditated murder as 
alternative theories of proving frst-degree murder, our 
Legislature authorized two mental states as alterna-
tive means of proving the same crime.” Id. at 807. We 
also stated that these two mental states were “alter-
native means of satisfying the mens rea element of the 
single crime of frst-degree murder.” Id. (quotation 

7 Bigelow I was vacated by an order convening a special confict panel 
under MCR 7.215(H). Bigelow I, 225 Mich App at 806. Bigelow I was 
largely reinstated by the confict panel’s decision. People v Bigelow, 229 
Mich App 218, 221; 581 NW2d 744 (1998) (Bigelow II). 
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marks and citations omitted).8 In Bigelow II, a confict 
panel of this Court resolved a confict regarding the 
remedy for this double-jeopardy violation and held that 
“ ‘the appropriate remedy to protect defendant’s rights 
against double jeopardy is to modify defendant’s judg-
ment of conviction and sentence to specify that defen-
dant’s conviction is for one count and one sentence of 
frst-degree murder supported by two theories: pre-
meditated murder and felony murder.’ ” Bigelow II, 
229 Mich App at 220-221, quoting Bigelow I, 225 Mich 
App at 806. 

Defendant’s reliance on Bigelow I and Bigelow II is 
misplaced. Contrary to defendant’s characterizations 
of his convictions, defendant was not convicted of a 
single crime with respect to each victim (such as 
frst-degree murder as in Bigelow I and Bigelow II) 
that was supported by legislatively authorized alter-
native mental states, all contained within a single 
statute. Defendant was convicted of multiple, distinct 
crimes that were defned in separate statutes with 
respect to each victim. The double-jeopardy issue with 
respect to these convictions involved the determination 
whether, despite the seemingly separate offenses de-
fned in separate statutes, these crimes nonetheless 
constituted the “same offense” for double-jeopardy pur-
poses under the Blockburger test. Our holding in 
Bigelow I was specifc to the offense of frst-degree 
murder and does not stand for the broader proposition 
that it is a violation of double jeopardy to convict a 
defendant of more than one crime per death or injury 
caused. Accordingly, defendant is not entitled to any 

8 See also MCL 750.316(1)(a) and (b), which generally provide that 
both premeditated murder and felony murder constitute frst-degree 
murder. 
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relief on appeal regarding his double-jeopardy argu-
ments under Bigelow I and Bigelow II. 

III. SCORING OF OFFENSE VARIABLES 5, 17, AND 19 

Defendant next argues that the trial court erred in 
scoring three offense variables (OVs) in calculating his 
guidelines minimum sentence range. He challenges 
the trial court’s assessment of 15 points for OV 5, 10 
points for OV 17, and 10 points for OV 19. Defendant 
concedes that he did not challenge any of these scoring 
decisions at sentencing, in a motion for resentencing, 
or in a motion to remand fled in this Court. Therefore, 
these scoring challenges are unpreserved. See People v 

Sours, 315 Mich App 346, 348; 890 NW2d 401 (2016). 

Furthermore, defendant concedes on appeal that 
even if he were to prevail on all of his scoring chal-
lenges, there would be no effect on his guidelines 
minimum sentence range, which was determined to be 
43 to 86 months. Defendant’s minimum sentence for 
each of his involuntary-manslaughter convictions and 
OWI-causing-death convictions was 86 months. He 
was sentenced for his other convictions as previously 
noted, and each of those sentences was less than 86 
months. Accordingly, there is no dispute that defen-
dant’s minimum sentence was within the appropriate 
guidelines range. 

MCL 769.34(10) provides as follows: 

If a minimum sentence is within the appropriate guide-
lines sentence range, the court of appeals shall affrm that 
sentence and shall not remand for resentencing absent an 
error in scoring the sentencing guidelines or inaccurate 
information relied upon in determining the defendant’s 
sentence. A party shall not raise on appeal an issue 

challenging the scoring of the sentencing guidelines or 

challenging the accuracy of information relied upon in 
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determining a sentence that is within the appropriate 

guidelines sentence range unless the party has raised the 

issue at sentencing, in a proper motion for resentencing, or 

in a proper motion to remand fled in the court of appeals. 
[Emphasis added.] 

In People v Kimble, 470 Mich 305, 310-311; 684 
NW2d 669 (2004), our Supreme Court explained that 

pursuant to § 34(10), a sentence that is outside the appro-
priate guidelines sentence range, for whatever reason, is 
appealable regardless of whether the issue was raised at 
sentencing, in a motion for resentencing, or in a motion to 
remand. However, if the sentence is within the appropriate 

guidelines sentence range, it is only appealable if there 
was a scoring error or inaccurate information was relied 
upon in determining the sentence and the issue was raised 

at sentencing, in a motion for resentencing, or in a motion 

to remand. [Emphasis added.] 

Our Supreme Court has further clarifed that 

if the defendant failed to raise the scoring error at sen-
tencing, in a proper motion for resentencing, or in a proper 
motion to remand fled in the Court of Appeals, and the 
defendant’s sentence is within the appropriate guidelines 
range, the defendant cannot raise the error on appeal 

except where otherwise appropriate, as in a claim of 
ineffective assistance of counsel. [People v Francisco, 474 
Mich 82, 89 n 8; 711 NW2d 44 (2006).] 

Because there is no dispute that defendant’s sen-
tence is within the appropriate guidelines range and 
that defendant failed to raise the alleged scoring 
errors at sentencing, in a proper motion for resentenc-
ing, or in a proper motion to remand, defendant is 
precluded from raising these alleged errors on ap-
peal.9 MCL 769.34(10); Francisco, 474 Mich at 89 n 8; 

9 Defendant has not raised any claim of ineffective assistance of 
counsel, so these alleged scoring errors have not been presented in that 
manner either. See Francisco, 474 Mich at 89 n 8. 
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see also Kimble, 470 Mich at 310-311. We are aware 
that in Kimble, our Supreme Court reviewed for plain 
error the defendant’s unpreserved claim of an error in 
scoring the sentencing guidelines when the error re-
sulted in the defendant’s sentence being outside the 
appropriate guidelines range. Kimble, 470 Mich at 
311-312. In this case, however, defendant expressly 
concedes that his sentence is within the appropriate 
guidelines range, even if he were to prevail on all of his 
alleged claims of scoring error. This case is therefore 
distinguishable from Kimble. 

Nonetheless, we treat defendant’s appellate brief as 
a motion to remand, and we grant the motion for the 
limited purpose of permitting defendant to raise his 
scoring issues by motion in the trial court. MCR 
7.211(C)(1). 

IV. CORRECTION OF THE JUDGMENT OF SENTENCE 

Finally, defendant argues that remand is also nec-
essary to correct a clerical error in his judgment of 
sentence. At the sentencing hearing, the trial court 
ordered defendant’s sentences for OWI causing death 
in Counts 3 and 4 to be served consecutively. Defen-
dant’s judgment of sentence states: 

Counts 3 & 4 to be served consecutive to Count 3. All other 

counts to be served concurrent to eachother [sic]. 

The judgment of sentence is less than clear in 
accurately refecting the nature of the consecutive 
sentences imposed by the trial court at sentencing. 
Accordingly, we remand for the ministerial task of 
correcting the judgment of sentence to more accurately 
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refect the sentences imposed by the trial court, as 
stated on the record at sentencing. MCR 7.208(A)(1); 
MCR 6.435(A).10 

Affrmed with respect to defendant’s convictions and 
sentences and remanded for further proceedings con-
sistent with this opinion. We do not retain jurisdiction. 

CAMERON, P.J., and REDFORD, J., concurred with 
BORRELLO, J. 

10 We note that the prosecution does not contest this issue. 

https://6.435(A).10
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ADAMS v PAROLE BOARD 

Docket No. 355588. Submitted December 10, 2021, at Detroit. Decided 
January 27, 2022, at 9:00 a.m. 

Carlton V. Adams brought an action for a writ of mandamus against 

the Parole Board in the Court of Claims, alleging that defendant 
had improperly considered conduct of which plaintiff had been 
acquitted when deciding to deny him parole and that this violated 
the holding of People v Beck, 504 Mich 605 (2019), which prohib-
ited the consideration of acquitted conduct in sentencing. Plain-
tiff had been found guilty of operating a motor vehicle while 
having a controlled substance in his body after being involved in 
a vehicular crash that resulted in a man’s death, but he was 
acquitted of operating a vehicle while having a controlled sub-
stance in his body causing death. Plaintiff moved for summary 
disposition under MCR 2.116(C)(8) and (10). The Court of Claims, 
MICHAEL J. KELLY, J., instead granted summary disposition in 
defendant’s favor under MCR 2.116(I)(2), explaining that plain-
tiff’s mandamus action was essentially an improper appeal from 
a parole decision. The court further ruled that plaintiff could not 
meet the elements for a writ of mandamus because, given the 
discretionary nature of parole, there was no clear legal duty owed 
to plaintiff by defendant. Finally, the court held that Beck applied 
only to sentencing decisions and not to parole decisions. Plaintiff 
appealed. 

The Court of Appeals held: 

1. Plaintiff’s appeal was not barred for mootness, despite the 
fact that he has since been paroled. Given that parole decisions 
can result in the continued deprivation of liberty through ongoing 
incarceration, this matter involves an issue of signifcant public 
interest. Furthermore, as has been previously recognized, the 
timing of parole and the appellate process is such that this issue 
may continue to recur and yet evade judicial review. Therefore, 
the exception to the mootness doctrine applied. 

2. The Court of Claims erred by denying plaintiff’s request for 
a writ of mandamus. The issuance of a writ of mandamus is 
proper where (1) the party seeking the writ has a clear legal right 
to performance of the specifc duty sought, (2) the defendant has 
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the clear legal duty to perform the act requested, (3) the act is 

ministerial and involves no exercise of discretion or judgment, 

and (4) no other remedy exists, legal or equitable, that might 
achieve the same result. A clear legal duty, like a clear legal right, 
is one that is inferable as a matter of law from uncontroverted 
facts regardless of the diffculty of the legal question to be 
decided. MCL 791.234(11) provides that, in general, a prisoner’s 
release on parole is discretionary with the parole board, and the 
decision to grant parole is appealable only by the county prosecu-
tor or the victim of the crime for which the prisoner was convicted. 
However, the Parole Board’s discretion in making a parole deci-
sion is limited by the requirement that it exercise and perform the 
powers and duties prescribed and conferred by the Corrections 
Code, MCL 791.201 et seq., pursuant to MCL 791.231a(5). The 
factors and circumstances that the Parole Board may consider in 
granting or denying parole are provided in MCL 791.233e, MCL 
791.235, Mich Admin Code, R 791.7715, and Mich Admin Code, R 
791.7716. MCL 791.233e(2)(e) provides that the Parole Board 
may consider all factors relevant to the parole decision if not 
otherwise prohibited by law. In this case, the Court of Claims 
erred by concluding that plaintiff failed to establish that defen-
dant had the clear legal duty to perform the act requested. The 
Parole Board was statutorily prohibited under MCL 
791.233e(2)(e) from considering facts that it was constitutionally 
prohibited from considering by Beck, and plaintiff expressly 
argued that defendant had a clear ministerial duty to obey the 
Michigan and United States Constitutions. Accordingly, plaintiff 
had the ability to challenge defendant’s alleged error and enforce 
defendant’s statutory obligations through mandamus. Under 
Jones v Dep’t of Corrections, 468 Mich 646 (2003), mandamus 
rather than habeas corpus was the appropriate remedy for 
plaintiff to seek. 

3. The holding in Beck applies to Parole Board decisions. 
Although there is no constitutional or inherent right of a con-
victed person to be conditionally released before the expiration of 
a valid sentence, on some occasions, a liberty interest that gives 
rise to due-process protections can exist in the context of parole. 
In particular, the United States Supreme Court has explained 
that a state creates a protected liberty interest by placing 
substantive limitations on offcial discretion through the imposi-
tion of particularized standards or criteria that guide the state’s 
decision-makers. In holding that a sentencing court may not 
consider acquitted conduct in its sentencing of a defendant, the 
Beck Court relied on constitutional principles, such as due pro-
cess and the presumption of innocence, in support of its holding. 
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Although Michigan law makes it clear that a prisoner has no 
right to parole, it did not follow that plaintiff was barred from 
challenging defendant’s consideration of acquitted conduct in a 
writ of mandamus, on the basis of Beck, on the grounds that 
defendant failed to comply with its statutory obligations. Al-
though defendant was expressly required by statute to consider 
all the facts and circumstances before granting plaintiff parole, 
and a death did result from the vehicular crash that was related 
to plaintiff’s underlying conviction, defendant could only consider 
this fact if not otherwise prohibited by law according to MCL 
791.233e(2)(e). Further, while defendant could consider prior 
arrests that did not result in a conviction, it was not allowed to 
base its determination on this factor alone under MCL 
791.235(3)(b) and Rule 791.7715(3). 

Reversed. 

1. PAROLE – PAROLE BOARD DECISIONS – CONSIDERATION OF PROHIBITED 

FACTORS – MANDAMUS. 

Under MCL 791.233e(2)(e), the Parole Board may consider all 
factors relevant to a parole decision if not otherwise prohibited by 
law; a person denied parole on the basis of the Parole Board’s 
consideration of a fact that it is prohibited from considering may 
seek a writ of mandamus to compel the Parole Board to conduct 
a new parole interview and perform its duties as prescribed and 
conferred by law when reconsidering its decision. 

2. PAROLE – PAROLE BOARD DECISIONS – CONSIDERATION OF PROHIBITED 

FACTORS – ACQUITTED CONDUCT. 

The Parole Board is prohibited by People v Beck, 504 Mich 605 
(2019), from considering conduct for which a defendant was 
acquitted when deciding whether to grant the defendant parole. 

Stuart G. Friedman for plaintiff. 

DanaNessel, Attorney General, Fadwa A. Hammoud, 
Solicitor General, and H. Steven Langschwager, Assis-
tant Attorney General, for defendant. 

Before: K. F. KELLY, P.J., and JANSEN and RICK, JJ. 

PER CURIAM. Plaintiff appeals by right the decision of 
the Court of Claims granting summary disposition to 
defendant, the Parole Board, under MCR 2.116(I)(2) as 
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the nonmoving party and denying plaintiff’s motion for 
summary disposition under MCR 2.116(C)(8) and (10). 
We reverse.1 

I. BACKGROUND 

This is the second time that plaintiff has been before 
this Court. The facts are not in dispute for purposes of 
this appeal. In our previous decision, we discussed the 
underlying facts: 

At about 8:30 p.m. on September 13, 2010, Jeremy 

Easterbrook was riding his motorcycle southeast on M-37 

at a speed in excess of the posted limit. [Plaintiff] was 

headed west on the same road when he began to turn left 

onto a cross street. Easterbrook struck the rear passenger 

wheel well of [plaintiff]’s truck, spinning it about 95 

degrees and was killed in the accident. The frst respond-

ing police offcer spoke to [plaintiff], who stated that he 

never saw what hit him. The offcer smelled intoxicants, so 
he had [plaintiff]’s blood drawn at about 10:30 that night. 
[Plaintiff]’s blood was tested at the Michigan State Police 
Crime Lab and found to contain one nanogram per milli-
liter of THC and a blood alcohol content of 0.02. A state 
police reconstruction expert testifed that his calculations 
suggested Easterbrook’s motorcycle struck [plaintiff]’s 
truck at about 57 miles per hour, but an expert [plaintiff] 
retained opined that the motorcycle was traveling at least 
100 miles per hour. This expert also estimated that the 
motorcycle would have been potentially visible to [plain-
tiff], had he looked, for about 9.5 seconds before impact. 
[People v Adams, unpublished per curiam opinion of the 
Court of Appeals, issued November 19, 2013 (Docket No. 
311084), p 1.] 

A jury found plaintiff guilty of operating a motor 
vehicle while having a controlled substance in his body 

1 Plaintiff was subsequently paroled after the Court of Claims deci-
sion. Therefore, we do not remand for further proceedings. 
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(THC/marijuana), third offense, MCL 257.625(8); MCL 
257.625(9)(c). Plaintiff also pleaded guilty to an un-
specifed probation violation. The jury acquitted plain-
tiff of operating a vehicle while having a controlled 
substance in his body causing death, MCL 257.625(4) 
and (8). Despite this acquittal, there was no dispute 
that Easterbrook died as a result of the crash. The trial 
court sentenced plaintiff to serve 30 to 60 months in 
prison for his conviction of operating a motor vehicle 
while having a controlled substance in his body, which 
was to begin on January 31, 2014, after plaintiff served 
time for his probation violation. We previously af-
frmed plaintiff’s sentence.2 

2 Adams, unpub op at 1-3. In his prior appeal, plaintiff argued that the 
trial court erred by assessing 50 points under Offense Variable (OV) 3, 
MCL 777.33. Id. at 1. This Court affrmed plaintiff’s sentence, conclud-
ing that, although it was a close call, the “preponderance of the evidence 
support[ed] that if [plaintiff] had not been driving with intoxicants in his 
blood he may have noticed the oncoming motorcycle and avoided driving 
in front of it.” Id. at 3. Recently, our Supreme Court held that “due 
process bars sentencing courts from fnding by a preponderance of the 
evidence that a defendant engaged in conduct of which he was acquit-
ted.” People v Beck, 504 Mich 605, 629; 939 NW2d 213 (2019). Our 
Supreme Court explained: 

“[W]hen a jury has specifcally determined that the prosecution 
has not proven beyond a reasonable doubt that a defendant 
engaged in certain conduct, the defendant continues to be 
presumed innocent. To allow the trial court to use at sentencing 
an essential element of a greater offense as an aggravating 
factor, when the presumption of innocence was not, at trial, 
overcome as to this element, is fundamentally inconsistent with 
the presumption of innocence itself.” [Id. at 626-627 (quotation 
marks and citation omitted).] 

This Court recently concluded that “[t]he Beck Court extended this 
presumption of innocence to sentencing, where the presumption shields 
the defendant from being held criminally responsible for the conduct of 
which the jury acquitted the defendant.” People v Brown, 339 Mich App 
411, 420; 984 NW2d 486 (2021). See People v Beesley, 337 Mich App 50, 
63; 972 NW2d 294 (2021) (“[A] sentencing court may review a presen-
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During plaintiff’s incarceration, his case was sent to 
defendant for parole review. Defendant denied parole. 
Subsequently, plaintiff requested that defendant re-
consider its decision, then fled a complaint for a writ of 
mandamus in the Court of Claims to compel defendant 
to conduct another parole hearing. Plaintiff asserted 
that defendant had improperly considered acquitted 
conduct in its decision to deny him parole. Specifcally, 
plaintiff argued that defendant had improperly consid-
ered Easterbrook’s death despite the jury’s having 
acquitted plaintiff of causing Easterbrook’s death. 
Plaintiff relied on a recent decision of our Supreme 
Court, People v Beck, 504 Mich 605, 626-627; 939 
NW2d 213 (2019), in which the Court held that a 
sentencing court may not consider acquitted conduct in 

tence investigation report containing information on acquitted conduct 
without violating Beck so long as the court does not rely on the acquitted 
conduct when sentencing the defendant, but if the sentencing court 
specifcally references acquitted offenses as part of its sentencing 
rationale, a Beck violation is apparent.”) (cleaned up). 

We note that Beck applies retroactively “to all cases, state or federal, 
pending on direct review or not yet fnal.” Beesley, 337 Mich App at 62 
n 4 (quotation marks and citation omitted). Accordingly, because plain-
tiff’s direct appeal was fnal before Beck was decided, he cannot 
challenge his underlying sentence on that basis. However, we recognize 
that had Beck applied at the time plaintiff appealed his sentence, the 
50-point OV 3 score imposed on the basis of the conduct for which he was 
acquitted would have constituted error requiring reversal. See Brown, 
339 Mich App at 427 (holding that the trial court erred when it held the 
defendant responsible for the death of the victim of a shooting because 
the jury had acquitted the defendant of second-degree manslaughter 
and voluntary manslaughter; thus, the defendant was not “criminally 
responsible” for the victim’s death and the sentencing court could not 
consider “the actual shooting and death” when sentencing the defen-
dant); Beck, 504 Mich at 629 (holding that the court violated the 
defendant’s due-process rights by basing the defendant’s sentence on its 
fnding by a preponderance of the evidence that the defendant had 
committed the murder of which the jury acquitted him). 
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its sentencing of a defendant. Plaintiff argued that 
Beck’s holding also applied to parole-review decisions. 

Plaintiff contended that he was not asking the Court 
of Claims to review the parole decision and that he was 
not appealing the Parole Board’s decision. Rather, he 
was asking the Court of Claims to issue the writ to 
compel defendant to follow Michigan law by not im-
properly considering acquitted conduct in its review of 
his case. In order to do this, a new parole hearing 
would necessarily be required. Plaintiff moved for 
summary disposition under MCR 2.116(C)(8) and (10), 
suggesting that there was no factual dispute and that 
the case revolved around a legal question. The Court of 
Claims disagreed with plaintiff and, instead, granted 
summary disposition in defendant’s favor under MCR 
2.116(I)(2) as the nonmoving party. The court agreed 
with defendant that plaintiff’s mandamus action was 
essentially an improper appeal from a parole decision 
and that, under prior Michigan precedent, such an 
appeal could not stand. The court further held that 
plaintiff could not meet the elements for a writ of 
mandamus because, given the discretionary nature of 
parole, there was no clear legal duty owed to plaintiff 
by defendant. Finally, the court held that Beck applied 
only to sentencing decisions and not to parole deci-
sions. 

II. ANALYSIS 

Plaintiff argues that the Court of Claims erred in its 
classifcation of his request for a writ as an improper 
appeal from a parole-review decision. Plaintiff reiter-
ates his contentions that he was not asking the Court 
of Claims to review the parole decision but merely to 
direct defendant to follow Michigan law. Additionally, 
plaintiff contends that defendant had a clear legal duty 
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to follow applicable law because Beck applied not only 
to sentencing decisions but also to parole-review deci-
sions. For the reasons explained below, we agree. 

A. STANDARD OF REVIEW 

“This Court reviews de novo a trial court’s decision 
on a motion for summary disposition, as well as 
questions of statutory interpretation and the con-
struction and application of court rules.” Dextrom v 

Wexford Co, 287 Mich App 406, 416; 789 NW2d 211 
(2010) (citations omitted). “ ‘The trial court appropri-
ately grants summary disposition to the opposing 
party under MCR 2.116(I)(2) when it appears to the 
court that the opposing party, rather than the moving 
party, is entitled to judgment as a matter of law.’ ” BC 

Tile & Marble Co, Inc v Multi Bldg Co, Inc, 288 Mich 
App 576, 590; 794 NW2d 76 (2010) (citation omitted). 
Questions of law are reviewed de novo. Christenson v 

Secretary of State, 336 Mich App 411, 417; 970 NW2d 
417 (2021). Accordingly, as a question of law, a deci-
sion “whether [a defendant has] a clear legal duty to 
perform and whether [a] plaintiff has a clear legal 
right to performance of any such duty” is reviewed de 
novo. Id. In contrast, the trial court’s decision 
whether to issue a writ of mandamus is reviewed for 
an abuse of discretion. Younkin v Zimmer, 497 Mich 7, 
9; 857 NW2d 244 (2014). A court abuses its discretion 
when its decision is “outside the range of reasonable 
and principled outcomes.” Saffan v Simmons, 477 
Mich 8, 12; 727 NW2d 132 (2007). “A trial court 
necessarily abuses its discretion when it makes an 
error of law.” Jawad A Shah, MD, PC v State Farm 

Mut Auto Ins Co, 324 Mich App 182, 208; 920 NW2d 
148 (2018) (quotation marks and citation omitted). 



259 2022] ADAMS V PAROLE BD 

B. MOOTNESS 

Before analyzing plaintiff’s contentions on the mer-
its, we frst address the issue of mootness. As this 
appeal was pending before this Court, plaintiff was 
paroled. However, plaintiff has continued to advance 
his position on appeal because he believes that it is an 
issue of signifcant public interest that is likely to recur 
yet evade judicial review. We agree. 

Issues involving mootness are questions of law that 
are reviewed de novo. In re Tchakarova, 328 Mich App 
172, 178; 936 NW2d 863 (2019). “ ‘This Court’s duty is 
to consider and decide actual cases and controver-
sies.’ ” Barrow v Detroit Election Comm, 305 Mich App 
649, 659; 854 NW2d 489 (2014) (citation omitted). 
Generally, this Court does “not address moot questions 
or declare legal principles that have no practical effect 
in a case.” Id. Mootness occurs when “ ‘an event has 
occurred that renders it impossible for the court to 
grant relief. An issue is also moot when a judgment, if 
entered, cannot for any reason have a practical legal 
effect on the existing controversy.’ ” Id. (citation omit-
ted). There is an exception, however, when an issue “ ‘is 
publicly signifcant, likely to recur, and yet likely to 
evade judicial review.’ ” Id. at 660 (citation omitted). 

Given that parole decisions can result in the contin-
ued deprivation of liberty through ongoing incarcera-
tion, we agree with plaintiff that this matter involves 
an issue of signifcant public interest. Furthermore, as 
has been previously recognized, the timing of parole 
and the appellate process is such that this issue may 
continue to recur and yet evade judicial review. See, 
e.g., People v Kaczmarek, 464 Mich 478, 481; 628 
NW2d 484 (2001) (stating that criminal defendants 
“are likely to be on parole by the time their cases reach 
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this Court” and addressing the appeal on its merits). 
Therefore, we hold that the exception to the mootness 
doctrine applies. 

C. WRIT OF MANDAMUS 

Turning to the merits, we disagree with the Court of 
Claims’ conclusion that mandamus relief was inappro-
priate in this case. 

[T]he issuance of a writ of mandamus is proper only where 

(1) the party seeking the writ has a clear legal right to 

performance of the specifc duty sought, (2) the defendant 
has the clear legal duty to perform the act requested, (3) 
the act is ministerial and involves no exercise of discretion 
or judgment, and (4) no other remedy exists, legal or 
equitable, that might achieve the same result. [Morales v 

Parole Bd, 260 Mich App 29, 41; 676 NW2d 221 (2003).] 

As this Court has stated, “A clear legal duty, like a 
clear legal right, is one that is inferable as a matter of 
law from uncontroverted facts regardless of the diff-
culty of the legal question to be decided.” Hayes v 

Parole Bd, 312 Mich App 774, 782; 886 NW2d 725 
(2015) (quotation marks and citation omitted). “ ‘A 
ministerial act is one in which the law prescribes and 
defnes the duty to be performed with such precision 
and certainty as to leave nothing to the exercise of 
discretion or judgment.’ ” Berry v Garrett, 316 Mich 
App 37, 42; 890 NW2d 882 (2016) (citation omitted). 
This Court has held that “where there has been a 
ministerial error or omission, the remedy of manda-
mus is available to prisoners.” Morales, 260 Mich App 
at 42. 

The Court of Claims dismissed plaintiff’s action 
“[b]ecause mandamus cannot lie to set the confnes of 
defendant’s discretionary parole determinations . . . .” 
The court also concluded that plaintiff failed to estab-
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lish that defendant had a “clear legal duty” to refrain 
from considering acquitted conduct. We disagree. 

Once a prisoner is sentenced and placed within a 
correctional facility, they fall under the jurisdiction of 
defendant once “the prisoner has served a period of 
time equal to the minimum sentence imposed by the 
court for the crime of which he or she was convicted, 
less good time and disciplinary credits, if applicable.” 
MCL 791.234(1). “A prisoner must not be given liberty 
on parole until the board has reasonable assurance, 
after consideration of all of the facts and circum-

stances, including the prisoner’s mental and social 
attitude, that the prisoner will not become a menace to 
society or to the public safety.” MCL 791.233(1)(a) 
(emphasis added). MCL 791.234(11) provides that, in 
general, 

a prisoner’s release on parole is discretionary with the 

parole board. The action of the parole board in granting a 

parole is appealable by the prosecutor of the county from 
which the prisoner was committed or the victim of the 
crime for which the prisoner was convicted. The appeal 
must be to the circuit court in the county from which the 
prisoner was committed, by leave of the court. [Emphasis 
added.] 

Although a prisoner was previously able to apply for 
leave to appeal a Parole Board decision, this right of 
appeal by leave was subsequently eliminated by our 
Legislature. See Morales, 260 Mich App at 34-36. A 
prisoner has no right to parole and, therefore, “ ‘enjoys 
no constitutional or inherent right to be conditionally 
released from a validly imposed sentence.’ ” Id. at 39 
(citation omitted). Only the prosecutor or a victim may 
appeal a parole decision. MCL 791.234(11). 

However, the Parole Board’s discretion in making a 
parole decision is not without limitations. The Parole 
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Board is required to “exercise and perform the powers 
and duties prescribed and conferred by [the Correc-
tions Code, MCL 791.201 et seq.].” MCL 791.231a(5). 
The factors and circumstances that the Parole Board 
may consider in granting or denying parole are pro-
vided in MCL 791.233e; MCL 791.235; Mich Admin 
Code, R 791.7715; and Mich Admin Code, R 791.7716. 
As part of exercising its discretion, the Parole Board 
may consider all “relevant factors” to the parole deci-
sion, “if not otherwise prohibited by law.” MCL 
791.233e(2)(e); see also MCL 791.233e(1)3. 

We hold that the Court of Claims erred by conclud-
ing that plaintiff failed to establish that defendant had 
the clear legal duty to perform the act requested. In 
this case, plaintiff sought to enforce defendant’s obli-
gation to comply with its statutory requirements and 
guidelines in exercising its discretion and issuing its 
parole decision. Plaintiff argued that the Parole Board 
was statutorily prohibited from considering facts pro-
hibited by the Constitution, on the basis of Beck, under 
MCL 791.233e(2)(e). Plaintiff expressly argued that 
defendant had a “clear ministerial duty to obey the 
Michigan and US Constitutions.” On the basis of 
defendant’s statutory obligations and those governing 
its discretion under the administrative code, we con-
clude that defendant had a clear legal duty “ ‘inferable 
as a matter of law from uncontroverted facts,’ ” Hayes, 
312 Mich App at 782 (citation omitted), to refrain from 
considering facts prohibited by law under MCL 

3 MCL 791.233e(1) provides: 

The department shall develop parole guidelines that are 
consistent with section 33(1)(a) to govern the exercise of the 
parole board’s discretion under sections 34 and 35 as to the 
release of prisoners on parole under this act. The purpose of the 
parole guidelines is to assist the parole board in making objective, 
evidence-based release decisions that enhance the public safety. 
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791.233e(2)(e), and that plaintiff had the ability to 
challenge defendant’s alleged improper omission or 
ministerial error during its deliberation process and 
enforce defendant’s statutory obligations through 
mandamus, Morales, 260 Mich App at 42. 

The Court of Claims noted that it was “not entirely 
apparent that [defendant] even weighed the acquitted 
conduct” from defendant’s notes on its decision regard-
ing plaintiff. Nonetheless, the court concluded that 
even if defendant did rely on the acquitted conduct, 
plaintiff was not entitled to the relief requested be-
cause he sought to control the manner in which defen-
dant exercised its discretion. However, as indicated, 
defendant’s discretion is not without limitation, and it 
is required to comply with its statutory obligations. See 
MCL 791.231a(5). 

Defendant asserts that plaintiff is requesting that it 
exercise its discretion in a particular manner. Manda-
mus is an “extraordinary remedy and it will not lie to 
review or control the exercise of discretion vested in a 
public offcial or administrative body.” Morales, 260 
Mich App at 41-42 (emphasis added). We recognize 
that the decision whether to grant parole is explicitly a 
matter of discretion. MCL 791.234(11). However, the 
issue in the instant case is whether defendant com-
plied with its statutory obligations when it considered 
acquitted conduct in exercising its discretion. Plaintiff 
did not request an order requiring parole to be granted. 
Rather, plaintiff requested that defendant comply with 
the applicable statute in undertaking its decision and 
conduct a new parole interview at which the acquitted 
conduct is not considered. See Teasel v Dep’t of Mental 

Health, 419 Mich 390, 410; 355 NW2d 75 (1984) 
(“[M]andamus will lie to compel the exercise of discre-
tion, but not to compel its exercise in a particular 
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manner.”) Further, our Supreme Court has stated, 
“When agencies of government fail to perform duties 
imposed by the Legislature or the constitution, the 
courts will not hesitate to order performance.” Id. at 
411. 

We conclude that plaintiff’s legal right is also “ ‘in-
ferable as a matter of law from uncontroverted facts,’ ” 
Hayes, 312 Mich App at 782 (citation omitted), on the 
basis of the limitations imposed on defendant by stat-
ute, see In re Parole of Hill, 298 Mich App 404, 413; 827 
NW2d 407 (2012). See also Teasel, 419 Mich at 414-415 
(concluding that the plaintiff, who had been hospital-
ized by court order, had a clear, legal right derived from 
the mental health code on the basis that the defendant 
had a clear legal duty to determine whether the 
plaintiff was suitable for release or a person requiring 
treatment as defned by law and that the plaintiff did 
not seek to control the defendant’s discretion, but to 
“compel [the defendant] to make an informed judg-
ment”). 

The Court of Claims also stated that plaintiff could 
have fled a petition for habeas corpus to obtain relief.4 

In Jones v Dep’t of Corrections, 468 Mich 646, 658; 664 

4 As our Supreme Court has explained: 

[A]n action for habeas corpus may be brought by or on the behalf 
of any person restrained of his liberty within this state under any 
pretense whatsoever. Habeas relief is appropriate only where a 
habeas petitioner can show a radical defect that renders a 
proceeding or judgment void. Habeas corpus does not function as 
a writ of error, and it is not available to test questions of evidence. 
[Kenney v Booker, 494 Mich 852, 852 (2013) (cleaned up).] 

This Court has also concluded that “[a]lthough not a completely exhaus-
tive list, in the unlikely scenario where the Parole Board has denied a 
prisoner parole exclusively on the basis of his race, religion, or national 
origin, a complaint for habeas corpus would be proper.” Morales, 260 
Mich App at 40-41. 
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NW2d 717 (2003), our Supreme Court held, “Where an 
offcial has a clear legal duty to act and fails to do so, 
the appropriate remedy is an order of mandamus.” Id. 
The Court concluded that “a plaintiff may seek a writ 
of mandamus to compel compliance with [a] statutory 
duty,” rather than a petition for habeas corpus, where 
“the Legislature has established a clear, ministerial 
duty, but has failed to prescribe any consequence for a 
violation of that duty . . . .” Id.5 The instant case is 
analogous to Jones because plaintiff sought to enforce 
the statutory requirements imposed on defendant. See 
id. Additionally, because plaintiff is not entitled to 
appeal a parole decision, see MCL 791.234(11), plain-
tiff asserts a ministerial error or omission, and “no 
other remedy exists, legal or equitable, that might 
achieve the same result,” Morales, 260 Mich App at 41, 
we conclude that mandamus was appropriate in this 
case. 

D. APPLICATION OF BECK 

Finally, we disagree with the Court of Claims that 
Beck does not apply to Parole Board decisions. The 
court recognized that the same due-process safeguards 
recognized in Beck no longer apply by the time parole is 
considered, citing In re Parole of Hill, 298 Mich App 
404. In In re Parole of Hill, this Court recognized “that 
‘there is no constitutional or inherent right of a con-
victed person to be conditionally released before the 
expiration of a valid sentence,’ because the person’s 
‘conviction, with all its procedural safeguards, has 
extinguished that liberty right.’ ” Id. at 413, quoting 
Greenholtz v Inmates of Nebraska Penal and Correc-

tional Complex, 442 US 1, 7; 99 S Ct 2100; 60 L Ed 2d 

5 The Jones decision related to the failure to hold a timely hearing as 
required under MCL 791.240a(1). See Jones, 468 Mich at 658. 
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668 (1979). However, this Court has recognized that, 
on some occasions, “a liberty interest can arise in the 
context of parole,” explaining: 

For example, a parolee facing parole revocation has a 

protected liberty interest such that he is entitled to some 

due process protection. Similarly, a probationer has a 

protected liberty interest that requires due process pro-

tection during revocation proceedings. Furthermore, spe-

cifc language in a state statute can create a liberty 

interest in parole release that requires some form of due 

process protection where the statute limits discretion of 

the parole authority. The United States Supreme Court 

has explained that “a State creates a protected liberty 

interest by placing substantive limitations on offcial 
discretion. An inmate must show that particularized stan-
dards or criteria guide the State’s decisionmakers.” Olim v 

Wakinekona, 461 US 238, 249; 103 S Ct 1741; 75 L Ed 2d 
813 (1983) (quotation marks and citation omitted). How-
ever, Michigan’s parole system, in and of itself, does not 
create a constitutionally protected interest in parole. [In re 

Parole of Hill, 298 Mich App at 413-414 (citations omit-
ted).] 

Plaintiff concedes that Beck involved a sentencing 

court and whether such a court may consider acquitted 
conduct when sentencing a defendant. As previously 
stated, our Supreme Court in Beck held that a sentenc-
ing court may not consider acquitted conduct in its 
sentencing of a defendant. Beck, 504 Mich at 626-627. 
The Beck Court relied on constitutional principles, 
such as due process and the presumption of innocence, 
in support of its holding, see Beck, 504 Mich at 620-
622. Although Michigan law makes it explicitly clear 
that a prisoner has no right to parole, constitutional or 
otherwise, see Morales, 260 Mich App at 39; MCL 
791.235(1), it does not follow that plaintiff is barred 
from challenging defendant’s consideration of acquit-
ted conduct in a writ of mandamus, on the basis of 
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Beck, on the grounds that defendant failed to comply 
with its statutory obligations.6 

We recognize that defendant is expressly required 
by statute to consider “all of the facts and circum-
stances” before granting parole to a prisoner. MCL 
791.233(1)(a) (emphasis added). We are also cognizant 
that Easterbrook’s death was a result of the vehicular 
crash that was related to plaintiff’s underlying convic-
tion. However, we are persuaded that Beck should 
apply to defendant because of the limitation “if not 
otherwise prohibited by law,” imposed by MCL 
791.233e(2)(e). Further, while defendant may consider 
prior arrests that do not result in a conviction, it is not 
allowed to base its determination on this factor alone. 
MCL 791.235(3)(b); Mich Admin Code, R 791.7715(3). 
Additionally, although defendant may consider a num-
ber of factors and circumstances as part of its parole 

6 Although Beck had not been decided at the time plaintiff fled his 
frst appeal, similar concerns apply to post-Beck defendants. We note 
that there will be a fnite number of cases where a similar issue could 
arise. Defendants who are sentenced after the Beck decision have the 
ability to raise a Beck challenge to their sentence in their appeal by 
right. However, because Beck was decided after plaintiff appealed his 
sentence, such a challenge was unavailable to him. Notably, it would be 
inconsistent for the Parole Board to consider acquitted conduct in 
determining parole for a post-Beck defendant that the sentencing court 
was barred from considering in imposing the sentence. See McAuley v 

Gen Motors Corp, 457 Mich 513, 518; 578 NW2d 282 (1998) (“Statutes 
should be construed so as to prevent absurd results, injustice, or 
prejudice to the public interest.”). 
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consideration, see MCL 791.233e and Rule 791.7716,7 

MCL 791.233e(2)(e) is still applicable. 

E. CONCLUSION 

We hold that Beck applies to defendant’s decision 
regarding plaintiff, future cases before the Parole 
Board, decisions currently pending before the Parole 
Board, and cases pending on appeal in this Court. 
Therefore, we conclude that the Court of Claims erred 
by granting summary disposition in favor of defendant 
and denying plaintiff’s request for a writ of mandamus. 

Reversed. 

K. F. KELLY, P.J., and JANSEN and RICK, JJ., 
concurred. 

7 Rule 791.7716 provides, in pertinent part: 

(1) Parole guidelines that do not create disparities in release 
decisions based on race, color, national origin, gender, religion or 
disability shall be used to assist the parole board in making 
release decision[s] that enhance the public safety. 

* * * 

(3) A parole guideline score shall be based on a combination of 
the length of time the prisoner has been incarcerated for the 

offense for which parole is being considered and each of the 
following factors: 

(a) The nature of the offense(s) for which the prisoner is 

incarcerated at the time of parole consideration, as refected by all 
of the following aggravating and mitigating circumstances: 

* * * 

(ii) Physical or psychological injury to a victim. [Emphasis 
added.] 
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PRECISE MRI OF MICHIGAN, LLC v STATE AUTO 

INSURANCE COMPANY 

Docket No. 354653. Submitted August 10, 2021, at Detroit. Decided 
January 27, 2022, at 9:05 a.m. 

State Auto Insurance Company moved for partial summary dispo-

sition against Precise MRI of Michigan, LLC, in the Washtenaw 

Circuit Court arguing that it was not liable for no-fault benefts. 

Airee Martin, who was not a party to this action, was injured in 

a motor vehicle crash and sought treatment with a chiropractor. 

The chiropractor ordered MRIs of Martin’s cervical spine, tho-
racic spine, lumbar spine, and sacroiliac (SI) joints. After defen-
dant refused to reimburse plaintiff for the MRIs provided to 
Martin, plaintiff obtained an assignment of rights from Martin 
and fled a complaint against defendant. Defendant moved for 
partial summary disposition, arguing that under MCL 
500.3107b(b), reimbursement was not required for a practice of 
chiropractic service unless that service was included in the 
defnition of “practice of chiropractic” under MCL 333.16401 as of 
January 1, 2009. The trial court, David S. Swartz, J., denied 
defendant’s motion for partial summary disposition. Defendant 
applied for leave to appeal, which the Court of Appeals granted. 

The Court of Appeals held: 

1. Under the no-fault act, MCL 500.3101 et seq., personal 
protection insurance benefts are generally payable for medical 
expenses that are reasonably necessary for an insured’s care, 
recovery, and rehabilitation. However, under MCL 500.3107b(b), 
as amended by 2009 PA 222, reimbursement is not required 
under the no-fault act for a practice of chiropractic service unless 
that service was included in the defnition of “practice of chiro-
practic” under MCL 333.16401 as of January 1, 2009. Defendant 
argued that plaintiff could not lawfully render MRIs prescribed 
by a chiropractor who acted outside the scope of chiropractic 
practice as it was defned by MCL 333.16401 as of January 1, 
2009. However, in Skwierc v Whisnant, 339 Mich App 393 (2021), 
the Court of Appeals held that even if an MRI was not within the 
“practice of chiropractic” as of January 1, 2009, as it was defned 
by MCL 333.16401, such a determination did not necessarily 
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render an MRI unlawful. The Court of Appeals has noted that this 

is so because the purpose of the licensing statute is not to prohibit 

the doing of acts that are excluded from the defnition of chiro-
practic but to make it unlawful to do those things that are within 
the defnition without a license. Another step in the analysis 
required the court to determine whether the use of the analytical 
instrument at issue was barred by MCL 333.16423. Under MCL 
333.16423, use of an analytical instrument is not prohibited if the 
instrument either (1) meets nationally recognized standards or 
(2) has been approved by the “Board of Chiropractic.” MRIs have 
been approved by the Board since at least 2010. Although it was 
not clear whether MRIs were on the Board’s list of approved 
analytical instruments as of January 1, 2009, this information 
was irrelevant because MCL 500.3107b(b) refers to the “practice 
of chiropractic” as that term was defned on January 1, 2009. The 
defnition of “practice of chiropractic” as of that date included the 
use of analytical instruments as approved by the Board. The 
defnition of the term did not require an analytical instrument to 
be approved by the Board by a specifc date. Therefore, regardless 
of whether MRIs had received approval by January 1, 2009, they 
were nevertheless approved by the Board. Accordingly, MRIs 
were not necessarily excluded from the practice of chiropractic 
under MCL 333.16423. 

2. The Court of Appeals has stated that the mere fact that an 
instrument has been approved by the Board and is therefore not 
prohibited by MCL 333.16423 is not determinative of whether the 
instrument falls within the permissible scope of chiropractic in 
the frst instance. However, in Skwierc, the Court of Appeals 
concluded that MRIs met the defnition of “practice of chiroprac-
tic” in MCL 333.16401 as of January 1, 2009, and are therefore 
compensable when limited to an analysis of the spine. The Court 
in Skwierc noted that a chiropractor’s authority to analyze and 
monitor the body’s physiology is limited to the spinal area; 
therefore, when an MRI is limited to a portion of the spine, its use 
comes within the defnition of “practice of chiropractic” as that 
term was defned under MCL 333.16401(1)(b)(i) as of January 1, 
2009. The Court further concluded in Skwierc that because an 
MRI satisfed the defnition of an analytical instrument, its use 
was appropriate within the practice of chiropractic as of Janu-
ary 1, 2009. Accordingly, the MRIs performed on Martin’s cervi-
cal, thoracic, and lumbar spine were clearly included within the 
scope of chiropractic because they were limited to analysis of the 
spine and were used to detect and diagnose conditions related to 
Martin’s spine. Additionally, the fourth MRI, of Martin’s SI joint, 
was also compensable because the SI joint is part of the spine, 
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according to relevant authorities. Plaintiff was therefore entitled 

to reimbursement for these four MRIs. 

Affrmed. 

NO-FAULT ACT – PERSONAL PROTECTION INSURANCE BENEFITS – PRACTICE OF 

CHIROPRACTIC SERVICES – ANALYTICAL INSTRUMENTS – MRI. 

Under MCL 500.3107b(b), as amended by 2009 PA 222, of the 

no-fault act, MCL 500.3101 et seq., reimbursement for a practice 

of chiropractic service is not required unless that service was 

included in the defnition of “practice of chiropractic” in MCL 

333.16401 as of January 1, 2009; additionally, under MCL 

333.16423, use of an analytical instrument is not prohibited if it 

meets nationally recognized standards or has been approved by 

the Board of Chiropractic; MRIs had been approved by the board 

at least since 2010, but it was irrelevant whether the board had 

approved MRIs as analytical instruments as of January 1, 2009, 

because the defnition of “practice of chiropractic” as of that date 

in MCL 500.3107b(b) included the use of analytical instruments 

as approved by the board, and the defnition of the term did not 

require that an analytical instrument had to be approved by the 

board by a specifc date; therefore, MRIs were not necessarily 

excluded from the practice of chiropractic under MCL 333.16423 

because they were approved by the board, regardless of whether 
the board had approved them by January 1, 2009. 

The Cronin Law Firm, PLLC (by Dani A. Jajou and 
Sabrina Shaheen Cronin) for Precise MRI of Michigan, 
LLC. 

Secrest Wardle (by Drew W. Broaddus and Justin A. 

Grimske) for State Auto Insurance Company. 

Before: RICK, P.J., and RONAYNE KRAUSE and LETICA, 
JJ. 

RONAYNE KRAUSE, J. Defendant, State Auto Insurance 
Company, appeals by leave granted1 the trial court’s 
denial of its motion for partial summary disposition. 

1 Precise MRI of Mich, LLC v State Auto Ins Co, unpublished order of 
the Court of Appeals, entered December 11, 2020 (Docket No. 354653). 
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Defendant argued that four of the six magnetic reso-
nance imaging (MRI) scans performed by plaintiff, 
Precise MRI of Michigan, LLC, on nonparty Airee 
Martin after Martin was injured in a motor vehicle 
collision, were not compensable under the no-fault act, 
MCL 500.3101 et seq., because the MRIs were pre-
scribed by a chiropractor, Hassan Reichouni. Defen-
dant specifcally argued that MRI scans were not 
included in the defnition of “practice of chiropractic” 
under MCL 333.16401 as of January 1, 2009, as re-
quired by MCL 500.3107b(b). Plaintiff, on the other 
hand, argued that summary disposition was prema-
ture and the four MRIs prescribed by Reichouni were 
compensable because they were taken of Martin’s 
spine, the examination of which is within the scope of 
chiropractic practice. Plaintiff also argued that be-
cause chiropractors could use x-rays to locate spinal 
subluxations, so too could MRIs be used to locate spinal 
issues. The trial court agreed with plaintiff. We affrm. 

I. FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

Martin injured her neck, lower back, and shoulders 
in a July 2019 motor vehicle collision. As part of the 
treatment of those injuries, Martin underwent six 
MRIs. Four of those MRIs—one of the cervical spine, 
one of the thoracic spine, one of the lumbar spine, and 
one of the sacroiliac (SI) joints—were prescribed by 
Reichouni and conducted by plaintiff in Septem-
ber 2019. The other two MRIs were conducted by 
plaintiff in November 2019. It is not known who pre-
scribed the November 2019 MRIs, but the record does 
not refect any challenge by defendant to those two 
MRIs. 

After defendant refused to reimburse plaintiff for 
services provided to Martin, plaintiff obtained an 
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assignment of rights from Martin and fled a complaint 
against defendant alleging breach of contract and 
seeking declaratory relief. Defendant denied, or nei-
ther admitted nor denied, the allegations against it 
and asserted the bills for the MRIs prescribed by 
Reichouni were not compensable under the no-fault 
act. 

Defendant then moved for partial summary disposi-
tion of plaintiff’s claim for benefts related to the four 
MRIs prescribed by Reichouni. Defendant noted that 
no-fault benefts were generally payable for medical 
expenses lawfully rendered and reasonably necessary 
for an insured’s care. Defendant argued, however, that, 
pursuant to MCL 500.3107b(b), reimbursement was 
not required for a practice of chiropractic service un-
less that service was included in the defnition of 
“practice of chiropractic” under MCL 333.16401 as of 
January 1, 2009. Defendant, relying on this Court’s 
decision in Hofmann v Auto Club Ins Ass’n, 211 Mich 
App 55; 535 NW2d 529 (1995), asserted that because 
MRIs were not included in the defnition of “practice of 
chiropractic” as defned under MCL 333.16401 as of 
January 1, 2009, and that defnition specifcally lim-
ited chiropractors to ordering x-rays to locate spinal 
issues, the MRIs prescribed by Reichouni were not 
compensable. 

Plaintiff responded, asserting that summary disposi-
tion was premature because discovery was not com-
plete, and, in any event, the MRIs were compensable 
under the no-fault act. Specifcally, plaintiff argued that 
because the MRIs related to evaluation of Martin’s 
spine, Reichouni could lawfully prescribe them and they 
were, therefore, compensable. The trial court, without 
holding a hearing, denied defendant’s motion for partial 
summary disposition “for the reasons stated in’’ 
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plaintiff’s responsive brief. Defendant applied for leave 
to appeal that denial, and this Court granted defen-
dant’s application. While this appeal was pending, this 
Court decided Skwierc v Whisnant, 339 Mich App 393, 
403-408; 984 NW2d 495 (2021), which held that when 
an MRI is used for analysis of the spine, it falls within 
the scope of chiropractic practice as it was defned as of 
January 1, 2009. 

II. STANDARD OF REVIEW 

This Court reviews a trial court’s decision whether 
to grant or deny a motion for summary disposition de 
novo. Maiden v Rozwood, 461 Mich 109, 118; 597 
NW2d 817 (1999). 

A motion under MCR 2.116(C)(10) tests the factual 

suffciency of the complaint. In evaluating a motion for 

summary disposition brought under this subsection, a 

trial court considers affdavits, pleadings, depositions, 

admissions, and other evidence submitted by the parties, 

MCR 2.116(G)(5), in the light most favorable to the party 

opposing the motion. Where the proffered evidence fails to 

establish a genuine issue regarding any material fact, the 

moving party is entitled to judgment as a matter of law. 

[Id. at 120.] 

As noted in Skwierc, “Michigan is a state where the 
parameters of chiropractic care have been set not by 
the profession, but rather by politicians.” Skwierc, 339 
Mich App at 399. Therefore, “[b]ecause the scope of 
chiropractic is statutorily defned, the question 
whether a given activity . . . is within the authorized 
scope of chiropractic is primarily one of statutory 
construction to be decided by the court.” Id. at 399-400, 
quoting Hofmann, 211 Mich App at 67 (quotation 
marks omitted; alterations in original). 
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This Court also reviews de novo questions of statutory 

interpretation. The frst step when addressing a question 

of statutory interpretation is to review the language of the 

statute. Unless statutorily defned, every word or phrase 

of a statute should be accorded its plain and ordinary 

meaning, taking into account the context in which the 

words are used. Where the statutory language is clear and 

unambiguous, a court must apply it as written. [Measel v 

Auto Club Group Ins Co, 314 Mich App 320, 326; 886 
NW2d 193 (2016) (quotation marks and citations omit-
ted).] 

“The primary goal of statutory interpretation is to give 
effect to the Legislature’s intent.” In re Reliability 

Plans of Electric Utilities for 2017-2021, 505 Mich 97, 
119; 949 NW2d 73 (2020). 

III. “PRACTICE OF CHIROPRACTIC” AND THE COMPENSABILITY OF 
MRI SCANS 

Defendant argues that the MRIs prescribed by Re-
ichouni and conducted by plaintiff are not compensable 
under the no-fault act. Specifcally, defendant contends 
that under MCL 500.3107b(b), reimbursement for the 
MRIs is precluded because MRIs were not included in 
the defnition of “practice of chiropractic” under MCL 
333.16401 as of January 1, 2009.2 We disagree. 

2 Plaintiff also argued below that summary disposition was premature 
because discovery was not complete. To the extent plaintiff raises this 
argument on appeal, we disagree. “[A] party opposing summary dispo-
sition cannot simply state that summary disposition is premature 
without identifying a disputed issue and supporting that issue with 
independent evidence. The party opposing summary disposition must 
offer the required MCR 2.116(H) affdavits, with the probable testimony 
to support its contentions.” Marilyn Froling Revocable Living Trust v 

Bloomfeld Hills Country Club, 283 Mich App 264, 292-293; 769 NW2d 
234 (2009) (citations omitted). Plaintiff failed to identify any disputed 
factual issues relevant to the motion for partial summary disposition for 
which discovery was not yet complete and did not attach any supporting 
affdavits. Therefore, summary disposition was not premature. See id. 
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Generally, under the no-fault act, personal protec-
tion insurance (PIP) benefts are payable for medical 
expenses that are reasonably necessary for an in-
sured’s care, recovery, and rehabilitation. MCL 
500.3107(1)(a); Measel, 314 Mich App at 326; see also 
MCL 500.3157 (stating that a “reasonable amount” 
may be charged for products, services, and accommo-
dations lawfully rendered to an injured person who is 
covered by insurance). However, in 2009, the Legisla-
ture enacted 2009 PA 222, which added MCL 
500.3107b(b) to the no-fault act. The statute is an 
exception to the general rule in MCL 500.3107, and 
states, in relevant part: 

Reimbursement or coverage for expenses within per-
sonal protection insurance coverage under [MCL 
500.3107] is not required for any of the following: 

* * * 

(b) A practice of chiropractic service, unless that service 
was included in the defnition of practice of chiropractic 
under . . . MCL 333.16401, as of January 1, 2009. [MCL 
500.3107b(b), as amended by 2009 PA 222.][3] 

“2009 PA 222 was one of several tie-barred bills, all 
effective January 5, 2010, that addressed a tension 
between chiropractors and insurance providers 

3 MCL 500.3107b was amended by 2020 PA 104, effective July 1, 2020. 
As of July 1, 2020, MCL 500.3107b(b) states that reimbursement is not 
required for “[a] practice of chiropractic service rendered before July 2, 
2021, unless that service was included in the defnition of practice of 
chiropractic under section 16401 of the public health code, 1978 PA 368, 
MCL 333.16401, as of January 1, 2009.” As will be discussed, given our 
conclusion that MRIs were included in the defnition of “practice of 
chiropractic” under MCL 333.16401 as of January 1, 2009, the amended 
version of MCL 500.3107b(b) has no substantive effect in this case. In 
any event, the MRIs at issue were taken on September 30, 2019, before 

the effective date of the amendment. 
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regarding the scope of chiropractic care and related 
insurance liability.” Measel, 314 Mich App at 327. 
“Along with 2009 PA 222, the Legislature also enacted 
2009 PA 223, which expanded the scope of the defni-
tion of ‘practice of chiropractic’ under MCL 333.16401 
of the Public Health Code.” Id. “Thus, while 2009 PA 
223 expanded the scope of the defnition of ‘practice of 
chiropractic,’ 2009 PA 222 limited insurance providers’ 
liability under the no-fault act for the newly included 
services.” Id. (footnote omitted). 

In Skwierc, this Court summarized the framework 
for determining whether a chiropractic service falls 
within the exception in MCL 500.3107b(b): 

Under Measel, a court must frst consider whether the 

services at issue were lawfully rendered and reasonably 

necessary for the insured’s accident-related care. If so, 

then the services are “within PIP coverage under MCL 

500.3107,” and the next question is “whether each of the 

services was ‘[a] practice of chiropractic service’ for pur-

poses of MCL 500.3107b(b).” In Measel, this Court held 

that a “service is ‘[a] practice of chiropractic service’ for 

purposes of MCL 500.3107b(b) if that service falls under 

the current defnition of ‘practice of chiropractic’ provided 

by MCL 333.16401.” 

However, even if a service is determined to be within 

the current defnition of “practice of chiropractic,” reim-

bursement is not required under the no-fault act “unless 

the service ‘was included in the defnition of practice of 
chiropractic under [MCL 333.16401] . . . as of January 1, 
2009.’ ” Thus, “if a service falls within PIP coverage under 
MCL 500.3107 and is ‘[a] practice of chiropractic service’ 
under MCL 500.3107b(b), reimbursement is only required 
under the no-fault act if the service was included in the 
defnition of ‘practice of chiropractic’ under MCL 
333.16401 as that statute existed on January 1, 2009.” 
[Skwierc, 339 Mich App at 402 (alterations in original; 
citations omitted).] 
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As of January 1, 2009, MCL 333.16401(1) stated: 

(b) “Practice of chiropractic” means that discipline 

within the healing arts which deals with the human 

nervous system and its relationship to the spinal column 

and its interrelationship with other body systems. Prac-

tice of chiropractic includes the following: 

(i) Diagnosis, including spinal analysis, to determine 

the existence of spinal subluxations or misalignments that 

produce nerve interference, indicating the necessity for 

chiropractic care. 

(ii) A chiropractic adjustment of spinal subluxations or 
misalignments and related bones and tissues for the 
establishment of neural integrity utilizing the inherent 
recuperative powers of the body for restoration and main-
tenance of health. 

(iii) The use of analytical instruments, nutritional 
advice, rehabilitative exercise and adjustment apparatus 
regulated by rules promulgated by the board pursuant to 
[MCL 333.16423], and the use of x-ray machines in the 
examination of patients for the purpose of locating spinal 
subluxations or misaligned vertebrae of the human spine. 
The practice of chiropractic does not include the perfor-
mance of incisive surgical procedures, the performance of 
an invasive procedure requiring instrumentation, or the 
dispensing or prescribing of drugs or medicine. [Measel, 
314 Mich App at 335-336, quoting MCL 333.16401(1), as 
amended by 2002 PA 734.] 

The trial court did not address the initial threshold 
questions. Rather, it only addressed whether the MRIs 
at issue were within the scope of chiropractic practice 
as of January 1, 2009, and it concluded that the MRIs 
came within that defnition. Defendant argues on ap-
peal (as it did below), however, that plaintiff could not 
lawfully render MRIs prescribed by a chiropractor who 
acted outside the scope of his license, i.e., the MRIs 
prescribed by Reichouni were outside the scope of 
chiropractic practice and, therefore, not compensable. 
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But as this Court stated in Skwierc, even if an MRI 
was “not within the practice of chiropractic as of 
January 1, 2009, as that term was defned by MCL 
333.16401, such a determination does not necessarily 
render the MRI unlawful.” Skwierc, 339 Mich App at 
402. In Hofmann, this Court explained: 

To be sure, only treatment lawfully rendered, including 

being in compliance with licensing requirements, is sub-

ject to payment as a no-fault beneft. It does not follow, 

however, that an activity is not lawfully rendered, and 

therefore not subject to payment as a no-fault beneft, 

merely because it is excluded from the statutory scope of 

chiropractic. [Hofmann, 211 Mich App at 64-65.] 

This is so because “[t]he purpose of the licensing 
statute is not to prohibit the doing of those acts that 
are excluded from the defnition of chiropractic, but to 
make it unlawful to do without a license those things 
that are within the defnition.” Id. at 65 (quotation 
marks and citation omitted). 

After addressing the lawfulness of an MRI, the 
Skwierc Court analyzed whether the MRIs at issue 
came within the defnition of “practice of chiropractic” 
under MCL 333.16401 as of January 1, 2009. Hofmann, 
however, necessitates a preliminary step before this 
analysis—whether use of the analytical instrument is 
barred by MCL 333.16423. Hofmann, 211 Mich App at 
68-70. MCL 333.16423, as originally enacted and before 
it was amended by 2009 PA 221, provided: 

(1) The board shall promulgate rules to establish crite-
ria for the approval of analytical instruments and adjust-
ment apparatus to be used for the purpose of examining 
patients in locating spinal subluxations and misalign-
ments of the human spine. The criteria established shall 
be substantially equivalent to nationally recognized stan-
dards in the profession for the use and operation of the 
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instruments. The board may approve types and makes of 
analytical instruments that meet these criteria. 

(2) An individual shall not use analytical instruments 
or adjustment apparatus which does not meet nationally 
recognized standards or which is not approved by the 
board. [Attorney General v Beno, 422 Mich 293, 329; 373 
NW2d 544 (1985).] 

Mich Admin Code, R 338.12001(1)(f) defnes “nation-
ally recognized standards” as “that which is taught in 
a chiropractic educational program or postgraduate 
educational program that is accredited by the council 
on chiropractic education.” 

Before examining the extent to which a diagnostic 
examination came within the former defnition of 
MCL 333.16401, the Hofmann Court concluded that 
MCL 333.16423 “does not prohibit the use of an 
analytical instrument or adjustment apparatus if the 
instrument either (1) meets nationally recognized 
standards, or (2) has been approved by the Board of 
Chiropractic.” Hofmann, 211 Mich App at 69. Thus, “if 
an analytical instrument or adjustment apparatus 
meets nationally recognized standards or has been 
approved by the board, its use is not prohibited by 
§ 16423(2).” Id. at 70. In Hofmann, “each of the 
instruments” at issue4 had been approved by the 
Board and, as a result, “none of the instruments” were 
prohibited by MCL 333.16423. Hofmann, 211 Mich App 
at 70. This Court noted it was therefore “unnecessary 
to assess independently the nationally recognized 
standards prong of § 16423(2).” Id. 

4 The instruments and services at issue in Hofmann included: (1) 
orthopedic and neurological examinations; (2) nutritional analysis and 
nutritional supplements; (3) cervical supports, cervical pillows, and 
lumbar supports; (4) cervical, spinal, and intersegmental traction; (5) 
hot and cold packs; (6) SOT (Sacro Occipital Technique) blocking and 
wedges; (7) re-evaluation x-rays; and (8) pelvic x-rays. Hofmann, 211 
Mich App at 61. 
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Accordingly, before reaching the question of whether 
MRIs come within the defnition of “practice of chiro-
practic” as of January 1, 2009—Skwierc held that they 
do—we must frst address whether MRIs are an ana-
lytical instrument that either meets “nationally recog-
nized standards” or is “approved by the board.” Id. at 
68-70. We conclude that MRIs satisfy MCL 333.16423. 

MRIs have indeed been approved by the Board, at 
least as of May 2010. A document from the Michigan 
Association of Chiropractors regarding the Board’s 
approval of various analytical instruments, adjust-
ment apparatus, physical measures, and tests related 
to the new chiropractic scope of practice5 states, in 
relevant part: 

Analytical Instruments 

Instruments used in the diagnosis of human conditions 

and disorders of the human musculoskeletal and nervous 

systems as they relate to subluxations, misalignments 

and joint dysfunctions. These instruments shall be used 

for the purpose of detecting those conditions and disorders 

or offering advice to seek treatment from other health 

5 This Court may take judicial notice of public records. See Johnson v 

Dep’t of Natural Resources, 310 Mich App 635, 649; 873 NW2d 842 
(2015), citing MRE 201. We also note this Court’s statement in Measel, 
314 Mich App at 331: “On June 1, 2010, the Michigan Department of 
Community Health issued a letter to chiropractic licensees outlining an 
approved list of analytical instruments, adjustment apparatus, tests, 
and physical measures falling within the broadened scope of chiroprac-
tic practice under 2009 PA 223.” The content of the June 1, 2020 letter 
is essentially identical to that found in the document from the Michigan 
Association of Chiropractors regarding the Board’s approval of various 
analytical instruments, adjustment apparatus, physical measures, and 
tests. This Court can take judicial notice of its own records. See, e.g., In 

re Albert, 383 Mich 722, 724; 179 NW2d 20 (1970); In re Jones, 286 Mich 
App 126, 129; 777 NW2d 728 (2009). 
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professionals in order to restore and maintain health, 

including, but not limited to: 

* * * 

X-ray: For diagnostic purposes only[.] 

* * * 

Tests 

The performance, ordering or use of tests for the 

diagnosis of human conditions and disorders of the human 

musculoskeletal and nervous systems as they relate to 

subluxations, misalignments and joint dysfunctions. 

These tests shall be for the purpose of detecting those 

conditions and disorders or offering advice to seek treat-

ment from other health professionals in order to restore 

and maintain health, including, but not limited to: 

* * * 

Ordering and use of non-invasive imaging tests, 
consistent with modern technology and related to 
spinal subluxations: May use an MRI of the spine to 

determine a patient’s biomechanical problems in the spine 

or to offer advice to seek treatment from other healthcare 

professionals in order to restore or maintain health if the 

condition is outside the scope of chiropractic[.] 

Although we lack information regarding whether 
MRIs were on the approved list of analytical instru-
ments as of January 1, 2009, such information is 
irrelevant. MCL 500.3107b(b) refers to the “practice of 
chiropractic” as that term was defned on January 1, 
2009. The defnition of “practice of chiropractic” as of 
January 1, 2009, includes the use of analytical instru-
ments as approved by the Board. See Measel, 314 Mich 
App at 335-336, citing MCL 333.16401(1), as amended 
by 2002 PA 734. Nowhere in the defnition of “practice 
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of chiropractic” as of January 1, 2009, does it require 
an analytical instrument be approved by the Board by 
a specifc date. Thus, even if MRIs did not receive 
approval by the Board until after January 1, 2009, 
they are still just that—approved by the Board. Accord-
ingly, MRIs are, at a minimum, not necessarily ex-
cluded from the practice of chiropractic under MCL 
333.16423. 

Moreover, although the list from the Michigan Asso-
ciation of Chiropractors places MRIs under the “Tests” 
subheading, this Court is “interested not in form or 
color but in nature and substance.” Wilcox v Moore, 354 
Mich 499, 504; 93 NW2d 288 (1958); see also Westfeld 

Cos v Grand Valley Health Plan, 224 Mich App 385, 
389-390; 568 NW2d 854 (1997) (refusing to “put[] form 
over substance” to deny coverage under a contract). 
Thus, to hold inclusion of MRIs under the “Tests” 
subheading as dispositive of whether MRIs are reim-
bursable under the no-fault act would inappropriately 
exalt form over substance. Therefore, because MRIs 
are approved by the Board, MRIs, such as those at 
issue here, are not necessarily excluded from the 
practice of chiropractic under MCL 333.16423.6 

“[T]he mere fact that an instrument has been ap-
proved by the board, and thus is not prohibited by 
§ 16423(2), is not determinative of whether the instru-
ment falls within the permissible scope of chiropractic 
in the frst instance.” Hofmann, 211 Mich App at 70. 
Accordingly, “to resolve the initial ‘scope’ question, we 
must look to the defnition of ‘practice of chiropractic’ ” 
in MCL 333.16401(1)(b) “and determine whether the 
use of a given instrument is allowed under that def-

6 Given our conclusion that MRIs are an analytical instrument that is 
“approved by the board,” we need not address whether MRIs meet 
“nationally recognized standards.” See Hofmann, 211 Mich App at 70. 
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nition.” Id. This determination was made in Skwierc, 
where this Court concluded MRIs meet the defnition 
of “practice of chiropractic” in MCL 333.16401 as of 
January 1, 2009, and, therefore, are compensable. 
Skwierc, 339 Mich App at 403-408. 

The trial court denied defendant’s motion for partial 
summary disposition for the reasons provided in plain-
tiff’s responsive brief. Although somewhat convoluted, 
plaintiff argued in its responsive brief that an MRI was 
a “more advanced” and “safer” tool than an x-ray 
machine for locating and diagnosing spinal sublux-
ations and misaligned vertebrae. Additionally, plaintiff 
asserted that, regardless of the advantages or disad-
vantages between an MRI and x-ray, “they are both 
analytical-diagnostic tools with the capability of locat-
ing spinal subluxations and/or misaligned verte-
brae . . . .” Thus, plaintiff’s argument below was pre-
mised on (1) using MRIs as a means of diagnosis, by 
spinal analysis, to determine the existence of spinal 
subluxations or misalignments under MCL 
333.16401(1)(b)(i) as of January 1, 2009; and (2) MRIs 
qualifying as an “analytical instrument” used to locate 
spinal subluxations or misaligned vertebrae under 
MCL 333.16401(1)(b)(iii) as of January 1, 2009. The 
Skwierc Court addressed both subparagraphs on 
which plaintiff relied and concluded that MRIs are 
included within the defnitions in Subparagraphs (i) 
and (iii). 

In Skwierc, the plaintiff sought treatment from a 
chiropractor for low back pain after an automobile 
collision. Skwierc, 339 Mich App at 397. Pursuant to a 
referral from the chiropractor, the medical provider 
performed an MRI of the plaintiff’s lumbar spine. Id. 
The plaintiff assigned his rights to the medical pro-
vider. Id. After the plaintiff sued the defen-
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dant and the insurer, the medical provider intervened 
and fled a complaint seeking reimbursement from the 
insurer for services provided to the plaintiff. Id. at 398. 

The medical provider moved for summary disposi-
tion, asserting there was no genuine issue of material 
fact that it was “entitled to compensation for the MRI 
performed on [the plaintiff].” Id. The medical provider 
alleged that the insurer had improperly denied its 
claim on the basis that “ ‘an MRI ordered by a chiro-
practor is not within the scope of chiropractic medicine 
and therefore not compensable under the No-Fault 
Act.’ ” Id. Asserting that an MRI constituted “an ana-
lytical instrument, tool, or method used by chiroprac-
tors to diagnose spinal conditions,” and the MRI at 
issue was ordered to “diagnose the source of [the 
plaintiff’s] low back pain,” the medical provider argued 
that it was entitled to reimbursement for the MRI 
under MCL 500.3107b(b) because an MRI was “within 
the defnition of chiropractic practice under MCL 
333.16401 as of January 1, 2009.” Id. The insurer 
countered and sought partial summary disposition of 
the medical provider’s charges for the MRI services. Id. 
The insurer argued that “it had not wrongfully denied 
the claim because the MRI was outside the scope of 
chiropractic practice as of January 1, 2009,” and there-
fore was not compensable under MCL 500.3107b(b). Id. 
at 398. 

The trial court denied the medical provider’s disposi-
tive motion and granted the insurer’s motion, conclud-
ing that the insurer was not required to reimburse the 
medical provider for the MRI under the no-fault act. 
Id. at 399. The trial court found that the MRI was 
“outside the scope of chiropractic practice” and con-
cluded that the chiropractor “engaged in the unauthor-
ized practice of medicine when ordering the MRI.” Id. 
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This Court reversed, explaining that “[r]esolution of 
the initial scope question requires us to consider the 
above statutory defnition of ‘practice of chiropractic’ 
[in MCL 333.16401 as of January 1, 2009,] and ‘deter-
mine whether the use of a given instrument is allowed 
under that defnition.’ ” Id. at 404, quoting Hofmann, 
211 Mich App at 70. Analyzing the issue, the Skwierc 

Court concluded that MRIs were within the defnition 
of practice of chiropractic as of January 1, 2009. 
Skwierc, 339 Mich App at 403-408. 

The Skwierc Court concluded that the plaintiff’s 
lumbar spine MRI fell within Subparagraphs (i) and 
(iii) of MCL 333.16401(b) as of January 1, 2009. 
Skwierc, 339 Mich App at 403-408. First, under Sub-
paragraph (i), the practice of chiropractic included 
“[d]iagnosis, including spinal analysis, to determine 
the existence of spinal subluxations or misalignments 
that produce nerve interference, indicating the neces-
sity for chiropractic care.” MCL 333.16401(1)(b)(i), as 
amended by 2002 PA 734. Skwierc noted that a chiro-
practic “diagnosis” was “limited to the determination of 
existing spinal subluxations or misalignments, which 
can only be located at their source, i.e., the spine.” Id. 
at 404 (quotation marks and citation omitted). This 
Court noted the trial court’s fndings that the lumbar 
spine MRI did not fall under Subparagraph (i) because 
MRIs must be interpreted by a doctor to reach a 
diagnosis and, thus, by themselves, MRIs did not 
constitute a diagnosis. Id. at 404-405. This Court 
concluded, however, that the trial court seemingly 
“misunderstood the applicable limits on a chiroprac-
tor’s diagnostic authority in this context, which is 
essentially defned by the distinction between spinal 
and non-spinal areas.” Id., citing Hofmann, 211 Mich 
App at 85-87. This Court further stated: 
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“[A] chiropractor’s diagnostic authority includes the au-
thority to perform ‘spinal analysis,’ which encompasses 
‘monitor[ing] the body’s physiology for the purpose of 
determining subluxated or misaligned vertebrae or re-
lated bones and tissues,’ ” but “a chiropractor’s authority 
to analyze and monitor the body’s physiology necessarily 
is limited to the spinal area only . . . .” Because the MRI in 
this case was limited to a portion of the spine, its use was 
not outside the scope of chiropractic diagnostic authority. 
The trial court erred by concluding otherwise. [Skwierc, 
339 Mich App at 405, quoting Hofmann, 211 Mich App at 
85-87 (citations omitted).] 

Thus, when an MRI is “limited to a portion of the 
spine,” its use comes within the defnition of “practice 
of chiropractic” as that term is defned under MCL 
333.16401(1)(b)(i) as of January 1, 2009. Skwierc, 339 
Mich App at 405. 

Under MCL 333.16401(1)(b)(iii), the practice of chi-
ropractic includes the “use of analytical instru-
ments . . . regulated by rules promulgated by the board 
pursuant to [MCL 333.16423] . . . for the purpose of 
locating spinal subluxations or misaligned vertebrae of 
the human spine.” In Skwierc, this Court noted that, as 
of January 1, 2009, “analytical instruments” was “de-
fned by rule to mean ‘instruments which monitor the 
body’s physiology for the purpose of determining sub-
luxated or misaligned vertebrae or related bones and 
tissues.’ ” Skwierc, 339 Mich App at 405, quoting 2006 
Annual Admin Code Supp, R 338.12001(b); see also 
Hofmann, 211 Mich App at 85 (citing earlier version of 
this rule containing the same language). As Skwierc 

notes, this Court previously described the nature of an 
MRI as “a scanning technology that permits detailed, 
potentially three-dimensional viewing of soft tissue 
structures within the body—such as muscles, nerves, 
and connective tissue—without using ionizing radia-
tion; as distinct from x-rays or CT scans, which do 
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subject the body to ionizing radiation and are much 
less useful for visualizing soft tissue.” Chouman v 

Home Owners Ins Co, 293 Mich App 434, 442 n 4; 810 
NW2d 88 (2011). Thus, Skwierc held that, “when used 
for an analysis of the spine, it is clear that an MRI falls 
within the scope of chiropractic practice as it was 
defned in January 1, 2009.” Skwierc, 339 Mich App at 
406, citing Hofmann, 211 Mich App at 87-88.7 This 
Court therefore concluded that because an MRI “satis-
fes the defnition of ‘analytical instrument[],’ its ap-
propriate use is within the practice of chiropractic as of 
January 1, 2009.” Skwierc, 339 Mich App at 407 (al-
teration in original). 

Accordingly, we conclude that, under Skwierc, at 
least three of the four MRIs for which defendant 
refused to reimburse plaintiff are clearly included 
within the scope of chiropractic because they were 
limited to an analysis of the spine and were used to 
detect and diagnose conditions related to subluxations 
and misalignments in Martin’s spine. Specifcally, 
three of the MRIs focused on Martin’s cervical, tho-
racic, and lumbar spine. The summaries of the cervi-
cal, thoracic, and lumbar spine MRIs indicated there 
was no evidence of fractures or subluxation and little to 
no disc herniation. Because these three MRIs were 
limited to an analysis of Martin’s cervical, lumbar, and 

7 To the extent defendant’s argument can be read as asserting that 
x-rays are the only imaging technology usable by chiropractors, Skwierc 

rejected this argument. Specifcally, this Court stated that the practice 
of chiropractic included the “ ‘use of analytical machines . . . and the use 
of x-ray machines[.]’ ” Skwierc, 339 Mich App at 407, quoting MCL 
333.16401(1)(b)(iii), as amended by 2002 PA 734. Thus, the Skwierc 

Court concluded, x-ray machines could be used “in addition to the 
broader category of ‘analytical instruments.’ ” Skwierc, 339 Mich App at 
406. 
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thoracic spine, their use in such a manner is permitted 
by MCL 333.16401(1)(b)(i) and (iii), and plaintiff may 
be reimbursed for performing these scans on Martin. 
Skwierc, 339 Mich App at 403-408. 

Determining whether the fourth MRI at issue, 
which involved an analysis of Martin’s SI joint, is 
compensable requires frst determining whether the SI 
joint constitutes a part of the spine. We conclude that it 
does. 

According to the Mayo Clinic, “[t]he sacroiliac [(SI)] 
joints link your pelvis and lower spine. They’re made up 
of the sacrum—the bony structure above your tailbone 
and below your lower vertebrae—and the top part 
(ilium) of your pelvis.” Mayo Clinic, Sacroiliac 

Joints <https://www.mayoclinic.org/diseases-conditions/ 
sacroiliitis/multimedia/sacroiliac-joints/img-200059627> 
(accessed December 12, 2021) [https://perma.cc/4KN3-
UTBW]. Moreover, regarding whether the SI joints 
constitute part of the spine for purposes of this appeal, 
this Court in Hofmann explained that “[t]he relevant 
inquiry, as we see it, is not whether the pelvis as a whole 
comprises part of the spine, but rather, as the statute 
indicates, whether a pelvic x-ray serves the purpose of 
‘locating spinal subluxations or misaligned vertebrae of 
the human spine.’ ” Hofmann, 211 Mich App at 71, 
quoting MCL 333.16401(1)(b)(iii). The Attorneys’ Dic-
tionary of Medicine, quoted with approval by Hofmann, 
211 Mich App at 71-72, defnes the pelvis and spine 
respectively as follows: 

[Pelvis.] 1. An irregularly formed ring or girdle of bones, 
sometimes compared to a basin, at the lower end of the 
trunk, supported on the thigh bones and itself supporting 
the spine. It is composed of two roughly semicircular hip 
bones (innominate bones) and the lower, wedgeshaped end 

of the spine (sacrum and coccyx). The two hip bones unite 
in front, but in the back they leave a gap which is flled in 

https://perma.cc/4KN3
https://www.mayoclinic.org/diseases-conditions
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by the part of the lower spine called [the] sacrum. The 

coccyx is continued below the sacrum but does not touch 

the hip bones. The pelvis or the pelvic girdle is, therefore, 

actually composed of the two innominate bones and the 

sacrum. The coccyx is merely an extension. Each innomi-

nate bone (os coxae) is composed of three parts, ilium, 

ischium, and pubis. The spine sits on the top of the 

sacrum. [4 Schmidt, The Attorneys’ Dictionary of Medicine 

(2000), p P-133 (emphasis added).] 

[Spine.] 1. The fexible bony column, in the back of the 

body, composed of 33 irregularly shaped, ring-like bones 

placed one on top of the other and held together by 

ligaments and muscles. Each individual bone is called 

vertebra, and the lower nine of these are fused together to 

form two larger bones, the sacrum and the coccyx. [5 

Schmidt, The Attorneys’ Dictionary of Medicine (2000), 

p S-245 (second emphasis added).] 

As this Court concluded in Hofmann: 

These defnitions disclose that, while the pelvis as a 

whole is not part of the spine, both the sacrum and the 

coccyx, which comprise part of the pelvis, also comprise 

part of the spine. Here, each of the plaintiffs testifed, and 
the trial court found, that the purpose of a pelvic x-ray is 
to determine the existence of a sacral subluxation. Be-
cause the sacrum is considered part of the spine, a sacral 
subluxation would constitute a spinal subluxation within 
the meaning of the statute. We conclude, therefore, that a 
pelvic x-ray taken “for the purpose of locating [a sacral] 
subluxation” is authorized by § 16401(1)(b)(iii). [Hofmann, 
211 Mich App at 72 (alteration in original).] 

We conclude that the defnition of “pelvis” and 
“spine” in The Attorneys’ Dictionary of Medicine, Hof-

mann’s discussion of the pelvis, and the Mayo Clinic’s 
description of the SI joints lead to the conclusion that 
the SI joints comprise part of the spine. The summary 
of the SI joint MRI indicates Martin complained of pain 
in her SI joints and sacrum. The summary also indi-
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cates a fnding that the “sacrum and coccyx . . . ap-
pear[ed] to be intact” and “[n]o abnormal soft tissue 
structure [was] seen anterior or posterior to the [SI] 
joints.” Because the SI joints include the sacrum, 
which is part of the spine, and the MRI was limited to 
Martin’s SI joint,8 the use of the MRI to analyze 
Martin’s SI joints is permitted by MCL 
333.16401(1)(b)(i) and (iii). See Skwierc, 339 Mich App 
at 403-408. Therefore, plaintiff may also be reimbursed 
for the fourth MRI of Martin’s SI joints. 

Affrmed. 

RICK, P.J., and LETICA, J., concurred with RONAYNE 

KRAUSE, J. 

8 The summary indicated Martin’s uterus was “[i]ncidentally” ob-
served when the MRI was performed. “[T]o the extent that an MRI 
‘might reveal a condition that is not amenable to chiropractic treatment 
does not remove it from the purview of § 16401(1)(b)(iii).’ ” Skwierc, 339 
Mich App at 407, quoting Hofmann, 211 Mich App at 72. 
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PEOPLE v DIXON-BEY 

Docket No. 354866. Submitted December 14, 2021, at Lansing. Decided 
February 1, 2022, at 9:00 a.m. 

Dawn M. Dixon-Bey was charged in the Jackson Circuit Court with 

frst-degree murder, MCL 750.316, in connection with the stab-

bing death of her boyfriend in their home, and she was convicted 

following a jury trial of second-degree murder, MCL 750.317. The 

court, John G. McBain, J., sentenced defendant to 35 to 70 years 

in prison; the 35-year minimum sentence was outside the guide-

lines minimum sentence range of 12 to 20 years in prison. 
Defendant appealed. In a published opinion, the Court of Appeals, 
O’BRIEN, P.J., and HOEKSTRA and BOONSTRA, JJ., affrmed defen-
dant’s conviction but vacated her sentence and remanded for 
resentencing. 321 Mich App 490 (2017). The Court held that the 
trial court abused its discretion when it imposed a minimum 
sentence 15 years above the top of the guidelines range without 
adequately explaining why its sentence was more proportionate 
than a sentence within the guidelines range and that none of the 
factors articulated by the trial court for the departure provided a 
reasonable basis for a departure. After the opinion was issued but 
before resentencing, the Supreme Court decided in People v Beck, 
504 Mich 605 (2020), that the Due Process Clause of the United 
States Constitution bars a sentencing court from fnding by a 
preponderance of the evidence that a defendant engaged in 
conduct of which they were acquitted and basing a sentence on 
that fnding. On remand, the trial court resentenced defendant to 
30 to 70 years in prison, stating that, even though defendant was 
acquitted of frst-degree murder, and under the facts of the case it 
was clear that the jury acquitted defendant of frst-degree murder 
because it found that the element of premeditation was not 
established, the 10-year upward departure was because the 
stabbing was premeditated. Defendant appealed. 

The Court of Appeals held: 

1. Under Beck, it violates a defendant’s right to due process 
when a judge increases a defendant’s sentence because the judge 
believes that the defendant really committed one or more of the 
crimes on which the jury acquitted. Accordingly, a trial court may 



293 2022] PEOPLE V DIXON-BEY 

not consider conduct of which a defendant was acquitted when 

crafting a sentence. While lower courts do not have to agree with 

the opinions of higher courts, they are obligated to comply with 

those opinions. In other words, a trial court is not free to 

disregard rules, orders, and caselaw with which it disagrees. 

Indeed, a lower court must follow the decision of a higher court 

even if it believes that the higher court incorrectly decided the 

matter or that the higher court’s decision has become obsolete. In 

this case, the jury acquitted defendant of frst-degree murder 

because it found that the element of premeditation was not 

established. The trial court abused its discretion when it imposed 

the upward-departure sentence because it based the sentence on 

its fnding of premeditation and deliberation, a fnding necessar-

ily rejected by the jury given its verdict and contrary to the clear 

precedent of Beck. 

2. Allocution before being sentenced is the defendant’s oppor-

tunity to address the court, not the court’s opportunity to conduct 

an interrogation or deliver a lecture. During allocution, the 

defendant must be given a meaningful opportunity to speak; a 

single interruption, when a defendant otherwise receives a rea-

sonable opportunity to speak, does not deprive the defendant of 

the right of allocution. The Code of Judicial Conduct, Canon 

3(A)(12)—which provides that a judge should avoid interruptions 

of counsel in their arguments except to clarify their positions and 

should not be tempted to the unnecessary display of learning or a 

premature judgment—also applies to a defendant’s allocution. In 

this case, the trial court repeatedly questioned defendant during 

her allocution, taking on the role of prosecutor and abandoning its 

role as an impartial magistrate. As a result, defendant was 

denied her right of allocution. 

3. At the resentencing hearing, the trial court did not act 

impartially and it refused to conform its rulings to the law. The 

appearance of justice could only be preserved by reassigning the 

case on remand. 

Sentence vacated and case remanded for resentencing before a 

different judge. 

Dana Nessel, Attorney General, Fadwa A. 

Hammoud, Solicitor General, Jerard M. Jarzynka, 
Prosecuting Attorney, and Jerrold Schrotenboer, Chief 
Appellate Attorney, for the people. 
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State Appellate Defender (by Adrienne N. Young and 
Jacqueline J. McCann) for defendant. 

Before: MARKEY, P.J., and SHAPIRO and RONAYNE 

KRAUSE, JJ. 

RONAYNE KRAUSE, J. Defendant, Dawn Marie Dixon-
Bey, appeals as of right her sentence for second-degree 
murder, MCL 750.317. This case returns to this Court 
following our decision vacating defendant’s frst sen-
tence and ordering resentencing. See People v Dixon-

Bey, 321 Mich App 490; 909 NW2d 458 (2017). We 
again vacate defendant’s sentence and remand for 
resentencing before a different judge. 

I. BACKGROUND 

In defendant’s prior appeal, this Court set forth the 
following background facts: 

Defendant, Dawn Marie Dixon-Bey, was arrested after 

admittedly stabbing her boyfriend, Gregory Stack (the 

victim), to death in their home on February 14, 2015. At 

frst, she claimed that the victim must have been stabbed 

during an altercation with others before returning to their 

home. Later, however, defendant admitted that she was 

the person who stabbed the victim but claimed that she 

had only done so in self-defense. She was subsequently 

charged with frst-degree murder, MCL 750.316, and, 
after an eight-day jury trial, was found guilty of second-
degree murder, MCL 750.317. [Dixon-Bey, 321 Mich App 
at 494-495.] 

Defendant’s guidelines minimum sentence range was 
12 to 20 years’ imprisonment, but the trial court 
imposed a sentence of 35 to 70 years in prison. 

On appeal, this Court affrmed defendant’s convic-
tion but vacated her sentence and remanded for resen-
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tencing Id. at 495. We held that the trial court’s 
upward departure of 15 years from the top of defen-
dant’s guidelines range violated the principle of pro-
portionality, that the trial court erred by failing to 
adequately explain why its sentence was more propor-
tionate than a sentence within the guidelines range, 
and that the trial court erred by concluding that 
defendant had a noteworthy criminal history on this 
record. Id. at 523-526. We also held that none of the 
factors discussed by the trial court provided a reason-
able basis for a departure sentence because those 
factors were either already accounted for by the sen-
tencing guidelines or inconsistent with the scoring of 
the guidelines. Id. at 526-527. We noted that we were 
“highly skeptical of a trial court’s decision to sentence 
a defendant convicted of second-degree murder as 
though the murder were premeditated.”1 Id. at 528. We 
observed that many factors relied upon by the trial 
court were neither special nor relevant. Id. at 529. At 
defendant’s resentencing hearing, the trial court again 
acknowledged that the guidelines minimum sentence 
range was 12 to 20 years’ imprisonment. The trial 
court resentenced her to 30 to 70 years’ incarceration. 

II. STANDARDS OF REVIEW AND PRINCIPLES OF LAW 

“A sentence that departs from the applicable guide-
lines range will be reviewed by an appellate court for 
reasonableness.” People v Lockridge, 498 Mich 358, 
392; 870 NW2d 502 (2015). “[T]he standard of review to 
be applied by appellate courts reviewing a sentence for 
reasonableness on appeal is abuse of discretion.” 

1 People v Beck, 504 Mich 605; 939 NW2d 213 (2019), cert den sub nom 
Michigan v Beck, ___ US ___; 140 S Ct 1243 (2020), which is discussed 
later in this opinion, had not yet been decided when this Court issued its 
prior opinion. 
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People v Steanhouse, 500 Mich 453, 471; 902 NW2d 327 
(2017). A trial court abuses its sentencing discretion 
when the sentence imposed by the trial court is dispro-
portionate to the seriousness of the circumstances 
involving the offense and the offender. Id. at 459-460. A 
number of factors have been deemed appropriate to 
consider when determining the proportionality of a 
departure sentence, including the seriousness of the 
offense; factors not accounted for by the guidelines, 
such as the prior relationship between the victim and 
the defendant, a lack of remorse, or a low potential for 
rehabilitation; and factors accounted for by the guide-
lines but given inadequate weight under the circum-
stances. People v Houston, 448 Mich 312, 321-325; 532 
NW2d 508 (1995). “[D]epartures are appropriate 
[when] the guidelines do not adequately account for 
important factors legitimately considered at sentenc-
ing.” People v Milbourn, 435 Mich 630, 657; 461 NW2d 
1 (1990). The existence of a departure factor is a factual 
question reviewed for clear error on appeal. See People 

v Babcock, 469 Mich 247, 264; 666 NW2d 231 (2003). 

The interpretation of court rules and statutes “is a 
question of law that we review de novo.” People v Petit, 
466 Mich 624, 627; 648 NW2d 193 (2002). When a 
defendant argues that a trial court denied them the 
right of allocution at sentencing in violation of MCR 
6.425, this Court also reviews “de novo the scope and 
applicability of the common-law right to allocute, also a 
question of law.” People v Petty, 469 Mich 108, 113; 665 
NW2d 443 (2003). Trial courts must strictly comply with 
a defendant’s right of allocution. People v Kammeraad, 
307 Mich App 98, 149; 858 NW2d 490 (2014). Claims 
alleging a violation of constitutional due process are 
reviewed de novo; however, any underlying factual 
fndings are reviewed for clear error. People v Brown, 
339 Mich App 411, 419; 984 NW2d 486 (2021). 
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III. PROPORTIONALITY 

After this Court’s opinion in defendant’s prior appeal, 
but before the trial court held the resentencing hearing, 
our Supreme Court decided People v Beck, 504 Mich 
605; 939 NW2d 213 (2019), cert den sub nom Michigan 

v Beck, ___ US ___; 140 S Ct 1243 (2020). Beck held that, 
unlike uncharged conduct, a trial court is forbidden 
from using acquitted conduct when crafting a sentence. 
Beck, 504 Mich at 609, 629. Our Supreme Court explic-
itly held that it violates a defendant’s right to due 
process when a judge increases a defendant’s sentence 
“because the judge believes that the defendant really 
committed one or more of the crimes on which the jury 
acquitted.” Id. at 609. As this Court has observed, there 
may be situations in which it is not obvious what 
conduct should be considered “acquitted.” Brown, 339 
Mich App at 421-422. However, this is not one of those 
situations. The jury acquitted defendant of frst-degree 
murder and convicted her of second-degree murder. It 
could not be plainer that the jury acquitted defendant of 
frst-degree murder because it found that the element of 
premeditation was not established. Nevertheless, the 
trial court, in its own words, “g[ave] [defendant] an 
additional 10 years in prison for a cold blooded, pre-
meditated stabbing of a victim of this community . . . .” 
The trial court’s blatant refusal to follow Beck persisted-
despite both attorneys advising the trial court that Beck 

prohibited the use of acquitted conduct when crafting a 
sentence.2 

2 After the trial court stated its view that the murder was premedi-
tated, the prosecutor stated: 

Your Honor, you have the right to believe that it was frst 
degree murder. But the Michigan Supreme Court has, for better 
or worse, ruled that you’re not allowed to consider that in 
sentencing. That’s what the bottom line is. 
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No law or rule obligates courts or individual judges 
to agree with opinions from higher courts. Nor is there 
any law or rule obligating courts or judges to pretend to 
agree with decisions and opinions from higher courts. 
However, courts are obligated to comply with decisions 
and opinions from higher courts. We remind the trial 
court that 

Michigan has a hierarchical judicial system, and trial 

courts are required to follow applicable rules, orders, and 

caselaw established by appellate courts, including the 

United States Supreme Court. This structure is essential 

to the orderly, uniform, and equal administration of jus-

tice. A trial court is not free to disregard rules, orders, and 

caselaw with which it disagrees or to become a law unto 

itself. Although a trial court is not required to agree with 

appellate rules, orders, and caselaw, as with litigants and 

all other citizens seeking to comply with the law, the court 

is required in good faith to follow those rules, orders, and 

caselaw. Judges, like all other persons, are required to act 

within the law. This is the essence of the rule of law, and 

this is the essence of the equal rule of the law. [Pellegrino 

v AMPCO Sys Parking, 486 Mich 330, 352-354; 785 NW2d 

45 (2010).] 

To be clear, lower courts must follow decisions of higher 
courts even if they believe the higher court’s decision 
was wrongly decided or has become obsolete. Paige v 

Sterling Hts, 476 Mich 495, 524; 720 NW2d 219 (2006). 
If a trial judge is unable to follow the law as deter-
mined by a higher appellate court, the trial judge is in 
the wrong line of work. See Code of Judicial Conduct, 
Canon 2 and Canon 3(A)(1); see also Pellegrino, 486 
Mich at 352. 

The prosecution argues that we should ignore Beck 

and instead follow United States v Watts, 519 US 148, 
157; 117 S Ct 633; 136 L Ed 554 (1997), in which the 
United States Supreme Court held that a federal 
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sentencing court, applying the federal sentencing 
guidelines, may conclude by a preponderance of the 
evidence that a defendant committed a crime even 
though acquitted of the conduct by a jury. However, 
Beck binds us no less than it does the trial court. See, 
e.g., People v Mitchell, 428 Mich 364, 369-370; 408 
NW2d 798 (1987). In any event, we do not agree that 
Beck was wrongly decided, and we would have no 
reason to express such an opinion here. In Watts, the 
United States Supreme Court analyzed whether 18 
USC 3661 and the United States Sentencing Guide-
lines permitted sentencing courts to consider acquitted 
conduct. Watts, 519 US at 149-153. As our Supreme 
Court observed, Watts noted that such consideration 
did not violate the Fifth Amendment, but Watts never 
addressed the Fourteenth Amendment right to due 
process. Beck, 504 Mich at 615. Moreover, the United 
States Supreme Court later regarded Watts as having 
“ ‘presented a very narrow question’ ” without “ ‘the 
beneft of full briefng or oral argument,’ ” and as a 
consequence, Watts failed to consider whether reliance 
upon acquitted conduct violated due process. Id. at 
624-625, quoting United States v Booker, 543 US 220, 
240 n 4; 125 S Ct 738; 160 L Ed 2d 621 (2005). In short, 
Watts does not confict with Beck, and our Supreme 
Court has already given Watts ample consideration. 

The trial court’s upward sentence departure based 
on its fnding of premeditation and deliberation, con-
trary to the jury’s verdict, was an abuse of discretion 
and a willful violation of controlling precedent from our 
Supreme Court. We therefore need not consider the 
trial court’s other stated justifcations for imposing a 
departure sentence.3 

3 This Court has not previously held, and we do not now hold, that an 
upward departure from defendant’s sentencing guidelines would neces-
sarily constitute an abuse of discretion. 
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IV. RIGHT OF ALLOCUTION 

Defendant further argues that she was deprived of 
her right of allocution. We agree. 

At the resentencing, after both attorneys informed 
the trial court that it was not permitted to factor its 
belief that defendant committed frst-degree murder 
into sentencing, the following exchange occurred: 

The Court: Ms. Bey, is there anything that you’d like to 

tell the Court for further consideration at your resentenc-

ing? 

[Defendant]: Well, since I’ve been here I’ve tried to do 

all—get into all the programming I can as far as like anger 

management, grief counseling. All my programming for 

paroling and all of that I can’t get into because of the years 

I have. 

I got into—my jobbing is like for visual aid, wheelchair 
aid, things like that to help other people out because of 
things that I’ve done. I take responsibility for what I did. 
I can’t stress enough how— 

The Court: Well, let me ask you, do you think you took 
responsibility for it when you were sentenced? 

[Defendant]: I did take responsibility. I took a life that 
didn’t belong to me. I took a life from his children, from his 
family, from everybody that knew him. And that is some-
thing that I’m going to have to deal with for the rest of my 
life, that I took a life that didn’t belong to me. I should not 
have took [sic] that life. 

I should—that’s my burden. And— 

The Court: And how do you think you took his life? 

[Defendant]: What do you mean? 

[Defense Counsel]: Your Honor— 

The Court: No, no— 

[Defense Counsel]: Your Honor, I’m not trying— 

The Court: You know, counsel— 
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[Defendant]: I took— 

The Court: Go ahead, I’ll just comment on the facts 

myself. 

[Defendant]: I killed him. 

The Court: Yeah, with two stab wounds directly to the 

heart, right? That’s not in dispute. 

[Defense Counsel]: Your Honor, can I place something 

on the record, I want to make a record? 

The Court: Sure, go ahead, counsel. 

[Defense Counsel]: Yeah, I would object. I don’t think 
this is appropriate to rehash all of this. And we’re not— 

The Court: Okay. I’m the one that’s answering and 
asking a couple— 

[Defense Counsel]: (Multiple speakers). 

The Court: —questions to your client who wants to 
testify, all right? And she tells me she’s remorseful and I 
asked her, how did you kill him. I mean, I sat as the trial 
Judge, I’m intimately aware how she killed him. 

[Defense Counsel]: Again, I just put my objection on the 
record. It’s your courtroom, your Honor, I know that 
position. Obviously, you will make the decisions and call 
the shots, I’m just placing an objection on the record. 

The Court: Your objection is so noted, counsel. Let’s 
move on. 

Anything further, Ms. Bey? 

[Defendant]: No, sir. 

The Court: All right. Thank you. 

Thereafter, the prosecutor again noted that the trial 
court was not permitted to consider defendant to have 
committed frst-degree murder, but it urged the trial 
court to consider other reasons for departing upwards 
from the sentencing guidelines. 

As an initial matter, allocution is not testimony. 
Defendant was not sworn in, and even if she had been 
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sworn in, it would not have been the trial court’s role to 
conduct what was effectively a cross-examination. Fur-
thermore, the trial court actively prevented defendant 
from expressing remorse and responsibility after the 
crime by focusing on the crime itself—and its imper-
missible consideration of its interpretation of that 
crime. The trial court’s commentary indicated that it 
wished to provide its own testimony, seemingly in the 
pursuit of a sentencing decision it had already decided 
upon before allocution and contrary to the law as 
explained by both attorneys. 

The trial court was, of course, not under any obliga-
tion to accept anything defendant said, and it would 
have been appropriate for the trial court to state as 
much when imposing sentence. See People v Westbrook, 
188 Mich App 615, 616-617; 470 NW2d 495 (1991). 
Furthermore, a single interruption, where a defendant 
otherwise receives a reasonable opportunity to speak, 
does not deprive the defendant of the right of allocu-
tion. People v Reeves, 143 Mich App 105, 107; 371 
NW2d 488 (1985). It would also have been appropriate 
for the court to interrupt for the purpose of seeking 
clarifcation of a defendant’s statements. See People v 

Howell, 168 Mich App 227, 236-237; 423 NW2d 629 
(1988). However, allocution is the defendant’s opportu-
nity to address the court, not the court’s opportunity to 
conduct an interrogation or deliver a lecture. See 
People v Bailey, 330 Mich App 41, 67-68; 944 NW2d 370 
(2019). The trial court may deliver a lecture or express 
its disbelief afterwards, during sentencing. During 
allocution, it must permit the defendant a meaningful 
opportunity to speak. 

Code of Judicial Conduct, Canon 3(A)(12) states that 
“a judge should avoid interruptions of counsel in their 
arguments except to clarify their positions, and should 
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not be tempted to the unnecessary display of learning 
or a premature judgment.” The same principle applies 
to a defendant’s allocution. Defendant declined to 
speak further, following the trial court’s dismissive 
response to her attorney’s objection to the trial court 
grilling defendant instead of listening to her. Under 
the circumstances, that can hardly be construed as an 
expression of satisfaction; it is far more likely to have 
been the result of intimidation in light of the fact that 
the trial court had abandoned its role as an impartial 
magistrate and instead usurped the role of prosecutor. 
See People v Redfern, 71 Mich App 452, 456-457; 248 
NW2d 582 (1976).4 Defendant reasonably would have 
wished to avoid incurring even further displeasure 
from the trial court. Id. Under the circumstances, it is 
clear defendant was offered only an illusory and super-
fcial opportunity for allocution. The distinction be-
tween a conversation and an argument may not always 
be clear, but the trial court plainly violated defendant’s 
rights here. 

V. REMAND BEFORE A DIFFERENT JUDGE 

Defendant fnally argues that resentencing should 
be assigned to a different trial court judge. We agree. 

When a case is remanded for resentencing, the 
reviewing court may hold that resentencing should be 
carried out by a different judge. People v Evans, 156 
Mich App 68, 71-72; 401 NW2d 312 (1986); see also 

4 In Redfern, at issue was whether the trial court’s improper ques-
tioning of the defendant deprived the defendant of a fair trial by 
prejudicing the jury, which is not a concern at sentencing. However, 
Redfern nevertheless illustrates the point that a trial court may over-
step its bounds by going beyond merely seeking to clarify ambiguous 
statements. Redfern, 71 Mich App at 457. 
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People v Hill, 221 Mich App 391, 398; 561 NW2d 862 
(1997). In determining whether to reassign, this Court 
examines three factors: 

(1) whether the original judge would reasonably be 

expected upon remand to have substantial diffculty in 

putting out of his or her mind previously-expressed [sic] 

views or fndings determined to be erroneous or based on 

evidence that must be rejected, (2) whether reassignment 

is advisable to preserve the appearance of justice, and (3) 

whether reassignment would entail waste and duplication 

out of proportion to any gain in preserving the appearance 

of fairness. [Evans, 156 Mich App at 72 (quotation marks 

and citation omitted).] 

The trial court’s abandonment of impartiality and 
unwillingness to follow the law would be bad enough, 
but the trial court also went so far as to state on the 
record, “And if they want another Judge to do it again 
and maybe they can convince some Judge that, oh, I 
should get only 12 years for a second-degree murder[5] 

when I stabbed somebody in the heart twice.” This 
statement further refects the inability of the trial 
court to conform its rulings to the law, and the appear-
ance of justice can only be preserved by reassigning 
this case on remand. Furthermore, the trial court’s 
conduct and statements may warrant investigation by 
the Judicial Tenure Commission. See Pellegrino, 486 
Mich at 352. 

5 The trial court apparently failed to recognize that it was not limited 
to a 12-year minimum sentence: it could have sentenced defendant to a 
20-year minimum sentence and remained within the guidelines, dras-
tically curtailing appellate review. See People v Anderson, 322 Mich App 
622, 636; 912 NW2d 607 (2018). Furthermore, although we express no 
opinion under the circumstances as to their substantive merit, the 
prosecutor argued to the trial court that there were other possible 
grounds for an upwards departure that would not have contravened 
Beck. 
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Defendant’s sentence is vacated, and this matter is 
remanded for resentencing before a different judge. We 
do not retain jurisdiction. 

MARKEY, P.J., and SHAPIRO, J., concurred with 
RONAYNE KRAUSE, J. 



306 340 MICH APP 306 [Feb 

GAVRILIDES MANAGEMENT COMPANY, LLC v MICHIGAN 

INSURANCE COMPANY 

Docket No. 354418. Submitted December 15, 2021, at Lansing. Decided 
February 1, 2022, at 9:05 a.m. Leave to appeal denied 510 Mich 
1086 (2022). 

Gavrilides Management Company, LLC, Gavrilides Property Man-

agement, LLC, and Gavrilides Management Williamston, LLC, 

fled a breach-of-contract action in the Ingham Circuit Court 

against Michigan Insurance Company, seeking to recover pay-

ment for business losses under a commercial insurance policy 

they had with defendant. Relevant here, the policy contained a 

business-income form in which defendant agreed to pay for actual 

loss of business income sustained by plaintiffs because of a 

necessary suspension of their operations during a period of 

restoration. The provision required that the suspension be caused 

by direct physical loss of or damage to property at the premises 

and that the loss or damage be caused by or result from a covered 

cause of loss. In addition, the policy included an exclusion for loss 

because of virus or bacteria (virus exclusion); specifcally, under 

the exclusion, defendant would not pay for loss or damage caused 

by or resulting from any virus, bacterium, or other microorganism 

that induces or is capable of inducing physical distress, illness, or 
disease. In 2020, Governor Whitmer issued EO 2020-21 and EO 
2020-42 in response to the Covid-19 pandemic; the orders applied 
statewide and prohibited nonessential in-person work, generally 
ordered persons to stay at home, and required people to stay at 
least six feet away from each other. Because of the orders, 
plaintiffs’ two restaurants were closed to in-person service, re-
sulting in a signifcant loss of income; at the time plaintiffs fled 
their complaint, one of their restaurants remained open for 
carryout services only, and the other one had closed entirely. 
Plaintiffs submitted a claim to defendant for business-
interruption losses. Defendant denied the claim, stating that the 
virus-exclusion endorsement precluded the claim because plain-
tiffs failed to demonstrate “direct physical loss of or damage to 
property” and that other exclusions or limitations on coverage 
could also apply. Plaintiffs fled this action, and defendant moved 
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for summary disposition. The court, Joyce Draganchuk, J., 

granted defendant’s motion and dismissed plaintiffs’ complaint. 

Plaintiffs appealed. 

The Court of Appeals held: 

1. In the absence of defnite indications in the law of some 

contrary public policy, contracts generally must be enforced as 

written. In that regard, an insurance policy is enforced in accor-

dance with its terms, and when a term is not defned in the policy, 

it is accorded its commonly understood meaning. An insurance 

policy must be read as a whole to determine and effectuate the 

intent of the parties. Courts may not rewrite clear and unambigu-

ous language in an insurance policy. However, exclusionary 

clauses are strictly construed against the insurer. The policy in 

this case required direct physical loss of property or direct 

physical damage to property for the coverage to apply. The word 

“physical” required the loss or damage to have some manner of 

tangible and measurable presence or effect in, on, or to the 

premises, and plaintiffs failed to assert this in their complaint. 

Plaintiffs asserted in their complaint that their restaurants were 

not contaminated with the SARS-CoV-2 virus, but the executive 

orders applied to all businesses without regard to whether the 

virus could be found within those businesses. Thus, plaintiffs’ 

restaurants were unambiguously closed by the impersonal opera-

tion of a general law, not because anything about or inside the 

particular premises had physically changed. Thus, plaintiffs 

failed to establish “direct physical loss of or damage to property” 

as required by the policy. Plaintiffs’ claim also appeared to be 

precluded under another provision of the policy, which excluded 

coverage, in part, for loss or damage caused directly or indirectly 

by the enforcement of any ordinance or law regulating the use of 

any property; the executive orders presumably constituted “the 

enforcement of any law” for purposes of the policy. Coverage for 

business losses were also precluded because plaintiffs’ losses were 

not amenable to physical remediation given the nature of the 

executive orders. Plaintiffs also could not recover business losses 

under the policy’s civil-authority provision—which allowed for 

the recovery of business losses when an action of civil authority 

prohibits access to the insured’s property because of damage to 
another person’s property and the civil authority’s action is taken 
in response to dangerous physical conditions resulting from the 
damage—because plaintiffs did not allege the required damage to 
nearby property and the executive orders did not cordon off a 
defned area, an expected requirement of the provision. 
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2. The virus exclusion applied to the business-income form 

because the policy provided that it applied to all coverage under 

all forms and endorsements, including forms or endorsements 

that covered business income, extra expense, or action of civil 

authority; as used in the virus exclusion, “loss or damage” was not 

restricted to physical losses or damages. The exclusion was 

narrowly construed as applying to any loss that was caused by or 

that resulted from a virus that can cause distress, illness, or 

disease; because SARS-CoV-2 is a virus that fts within that 

defnition, if plaintiffs suffered any material loss, that loss could 

only have been caused by the virus, so the virus exclusion 

necessarily applied. Accordingly, defendant properly denied 

plaintiffs’ claim under the virus exclusion. 

3. The trial court correctly granted defendant’s motion for 

summary disposition because plaintiffs’ business losses were not 

covered under the terms of their policy with defendant. The court 

did not abuse its discretion by denying plaintiffs’ motion to amend 

their complaint. The proposed amendment—that their premises 

were physically affected by the SARS-CoV-2 virus—would have 
been futile because, if the amendment were permitted, the virus 
exclusion would have applied to deny coverage. 

Affrmed. 

The Nichols Law Firm, PLLC (by Matthew J. Heos), 
DiCello Levitt Gutzler LLC (by Adam J. Levitt, Mark 

Hamill, and Kenneth P. Abbarno), The Lanier Law 

Firm PC (by Mark Lanier), Burns Bowen Bair LLP (by 
Timothy W. Burns and Freya K. Bowen), and Daniels & 

Tredennick (by Douglas Daniels) for plaintiffs. 

Secrest Wardle (by Henry S. Emrich and Drew W. 

Broaddus), Butzel Long (by Kurtis T. Wilder), and 
Horst Krekstein & Runyon LLC (by Robert M. Runyon 

III) for defendant. 

Amici Curiae: 

Robinson & Cole LLP (by Thomas J. Donlon) for 
American Property Casualty Insurance Association 
and National Association of Mutual Insurance Compa-
nies. 
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Reed Smith LLP (by Kevin B. Dreher) for United 
Policyholders. 

Honigman LLP (by Peter B. Ruddell and Keith D. 

Underkoffer) for Michigan Restaurant and Lodging 
Association and Restaurant Law Center. 

Miller Canfeld Paddock and Stone, PLC (by Paul D. 

Hudson and Joel C. Bryant) for Insurance Alliance of 
Michigan. 

Before: MARKEY, P.J., and SHAPIRO and RONAYNE 

KRAUSE, JJ. 

PER CURIAM. Plaintiffs, the corporate entities that 
operate two restaurants in the mid-Michigan area, 
appeal by right the trial court’s order granting sum-
mary disposition in favor of defendant, which provided 
plaintiffs with a commercial insurance policy. We af-
frm. 

I. BACKGROUND 

The year 2020 saw the outbreak of a global pan-
demic caused by the SARS-CoV-2 coronavirus, which 
causes a disease known as COVID-19. The outcome of 
infection can range from no symptoms at all to death, 
and surviving an infection can cause lasting health 
effects. It is an understatement to say that govern-
ments worldwide, national to local, have struggled 
with how best to address not only the medical fallout 
from the pandemic, but also the social and economic 
ramifcations. Although the virus remains not fully 
understood, it is generally believed to be transmissible 
primarily through airborne viral particles or virus-
bearing droplets, but it can also be transmissible 
through touching contaminated surfaces and then 
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touching the eyes, nose, or mouth. Not surprisingly, 
one of the more common methods implemented by 
governments for reducing the spread of the disease has 
been “social distancing.” Very broadly, social distancing 
generally entails keeping one’s distance from others; 
avoiding large groups, especially in enclosed spaces; 
and staying home to the extent possible. 

Governor Whitmer issued a number of Executive 
Orders (EOs) in an effort to address and stem the 
rising tide of COVID-19 in Michigan. Effective 
March 24, 2020, Governor Whitmer signed EO 2020-
21, which, in relevant part, prohibited nonessential 
in-person work, generally ordered persons to stay 
home, and required persons to stay at least six feet 
away from each other (“social distancing”). Subse-
quently, EO 2020-42, in relevant part, extended EO 
2020-21. As a consequence of those EOs, plaintiffs’ 
restaurants—like many other businesses in Michigan 
and elsewhere—experienced substantial loss of in-
come. As of the date of plaintiffs’ complaint, one of its 
restaurants remained in operation, limited to carryout 
services, and one restaurant had closed entirely. 

Defendant issued a commercial insurance policy to 
plaintiffs. The policy contains a “Business Income (and 
Extra Expense) Coverage Form,” which provides, in 
relevant part: 

We will pay for the actual loss of Business Income you 

sustain due to the necessary “suspension” of your “opera-

tions” during the “period of restoration”. The “suspension” 

must be caused by direct physical loss of or damage to 

property at premises which are described in the Declara-

tions and for which a Business Income Limit of Insurance 

is shown in the declarations. The loss or damage must be 

caused by or result from a Covered Cause of Loss. 
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The form provides, in relevant part, the following 
defnitions: 

2. “Operations” means: 

a. Your business activities occurring at the described 

premises; and 

b. The tenantability of the described premises, if cov-

erage for Business Income Including “Rental Value” or 

“Rental Value” applies. 

3. “Period of restoration” means the period of time that: 

a. Begins: 

(1) 72 hours after the time of direct physical loss or 

damage for Business Income Coverage; or 

(2) Immediately after the time of direct physical loss or 

damage for Extra Expense Coverage; 

caused by or resulting from any Covered Cause of Loss 

at the described premises; and 

b. Ends on the earlier of: 

(1) The date when the property at the described prem-

ises should be repaired, rebuilt or replaced with reason-

able speed and similar quality; or 

(2) The date when business is resumed at a new 

permanent location. 

* * * 

6. “Suspension” means: 

a. The slowdown or cessation of your business activi-

ties; or 

b. That a part or all of the described premises is 

rendered untenantable, if coverage for Business Income 

Including “Rental Value” or “Rental Value” applies. 
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The parties agree that a “special form” governs causes 
of loss as follows: 

A. Covered Causes Of Loss 

When Special is shown in the Declarations, Covered 

Causes of Loss means Risks Of Direct Physical Loss 

unless the loss is: 

1. Excluded in Section B., Exclusions; or 

2. Limited in Section C., Limitations; 

that follow. 

B. Exclusions 

1. We will not pay for loss or damage caused directly or 

indirectly by any of the following. Such loss or damage is 

excluded regardless of any other cause or event that 

contributes concurrently or in any sequence to the loss. 

a. Ordinance Or Law 

The enforcement of any ordinance or law: 

(1) Regulating the construction, use or repair of any 

property; or 

(2) Requiring the tearing down of any property, includ-

ing the cost of removing its debris. 

This exclusion, Ordinance or Law, applies whether the 

loss results from: 

(a) An ordinance or law that is enforced even if the 

property has not been damaged; or 

(b) The increased costs incurred to comply with an 

ordinance or law in the course of construction, repair, 

renovation, remodeling or demolition of property, or re-

moval of its debris, following a physical loss to that 

property. 

* * * 
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c. Governmental Action 

Seizure or destruction of property by order of govern-

mental authority. 

* * * 

3. We will not pay for loss or damage caused by or 

resulting from any of the following, 3.a. through 3.c. But 

if an excluded cause of loss that is listed in 3.a. through 

3.c. results in a Covered Cause of Loss, we will pay for the 

loss or damage caused by that Covered Cause of Loss. 

* * * 

b. Acts or decisions, including the failure to act or 

decide, of any person, group, organization or governmen-

tal body. 

Finally, the policy includes an “Exclusion of Loss Due 
to Virus or Bacteria” endorsement, which provides, in 
relevant part: 

A. The exclusion set forth in Paragraph B. applies to all 
coverage under all forms and endorsements that comprise 
this Coverage Part or Policy, including but not limited to 
forms or endorsements that cover property damage to 
buildings or personal property and forms or endorsements 
that cover business income, extra expense or action of civil 
authority. 

B. We will not pay for loss or damage caused by or 
resulting from any virus, bacterium or other microorgan-
ism that induces or is capable of inducing physical dis-
tress, illness or disease. 

Plaintiffs submitted a claim for business-interruption 
losses to defendant. Defendant denied the claim. De-
fendant explained that the Exclusion of Loss Due to 
Virus or Bacteria endorsement precluded plaintiffs’ 
claim: plaintiffs had not demonstrated “direct physical 
loss of or damage to property,” and “other exclusions or 
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limitations on coverage may also apply.” Plaintiffs 
commenced this action, whereupon defendant moved 
for summary disposition. The trial court agreed with 
defendant, and this appeal followed. 

II. STANDARD OF REVIEW 

A grant or denial of summary disposition is reviewed 
de novo on the basis of the entire record to determine if 
the moving party is entitled to judgment as a matter of 
law. Maiden v Rozwood, 461 Mich 109, 118; 597 NW2d 
817 (1999). Defendant moved for summary disposition 
under MCR 2.116(C)(10), and the trial court granted 
summary disposition under MCR 2.116(C)(8). “Where 
summary disposition is granted under the wrong rule, 
Michigan appellate courts, according to longstanding 
practice, will review the order under the correct rule.” 
Spiek v Dep’t of Transp, 456 Mich 331, 338 n 9; 572 
NW2d 201 (1998). 

When reviewing a motion under MCR 2.116(C)(10), 
which tests the factual suffciency of the complaint, 
this Court considers all evidence submitted by the 
parties in the light most favorable to the nonmoving 
party and grants summary disposition only when the 
evidence fails to establish a genuine issue regarding 
any material fact. Maiden, 461 Mich at 120. A motion 
brought under MCR 2.116(C)(8) should be granted 
only when the complaint is so legally defcient that 
recovery would be impossible even if all well-pleaded 
facts were true and construed in the light most 
favorable to the nonmoving party. Id. at 119. Only the 
pleadings may be considered when deciding a motion 
under MCR 2.116(C)(8). Id. at 119-120. Because 
plaintiffs attached a copy of the insurance policy to 
their complaint, the policy is part of the pleadings. 
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Veritas Auto & Machinery LLC v FCA Int’l Operations 

LLC, 335 Mich App 602, 608; 968 NW2d 1 (2021). 

This Court reviews de novo the interpretation and 
application of an insurance policy. Cohen v Auto Club 

Ins Ass’n, 463 Mich 525, 528; 620 NW2d 840 (2001). 
This Court reviews for an abuse of discretion a lower 
court’s decision regarding an amendment of a com-
plaint. Weymers v Khera, 454 Mich 639, 654; 563 NW2d 
647 (1997). An abuse of discretion occurs when a trial 
court makes a decision that falls outside the range of 
reasonable and principled outcomes. Maldonado v 

Ford Motor Co, 476 Mich 372, 388; 719 NW2d 809 
(2006). 

III. CONTRACT INTERPRETATION PRINCIPLES 

As an initial matter, we have been presented with 
several thoughtful, well-written, and thorough briefs 
from various amici, but much of what amici present are 
policy arguments outside the scope of this Court’s 
remit. For example, whether our decision will have 
apocalyptic ramifcations to the insurance industry or 
to the restaurant industry is certainly of concern, but 
no facts supporting such dire predictions are developed 
in the record and, more importantly, are concerns more 
appropriately directed to the Legislature or Congress. 
Amicus United Policyholders argues that many insur-
ers use “standard-form” policies, the contents of which 
are only negotiated between “the insurance industry” 
and certain regulatory bodies, following which “policy-
holders are offered the approved forms on a take-it-or-
leave-it basis.” United Policyholders argues that the 
insurance industry nationwide misrepresented the na-
ture of the virus exclusion when obtaining approval for 
that form from the relevant regulatory bodies and 
therefore should be estopped from denying coverage on 
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the basis of the exclusion. We decline to consider this 
argument because it was not made by plaintiffs, and 
the record does not contain any evidence showing that 
any such alleged misrepresentation occurred in Michi-
gan.1 

We emphasize that we do not believe the concerns 
raised by amici are unwarranted or unimportant. Fur-
thermore, there are occasions in which public-policy 
concerns can and should compel courts to rescind 
contracts. See Badon v Gen Motors Corp, 188 Mich App 
430, 438-439; 470 NW2d 436 (1991). However, a “public 
policy” clear enough to force the rescission of an 
otherwise valid contract must come from objective 
sources, not from individual judges’ subjective views. 
Terrien v Zwit, 467 Mich 56, 66-69; 648 NW2d 602 
(2002). Ideally, the best source of public policy is the 
Legislature. Woodman v Kera LLC, 486 Mich 228, 
245-246; 785 NW2d 1 (2010). “By deferring to the 
Legislature in matters involving complex social and 
policy ramifcations far beyond the facts of the particu-
lar case, we are not telling the parties that the issues 
they raise are unworthy of legal recognition.” Van v 

Zahorik, 227 Mich App 90, 98; 575 NW2d 566 (1997) 
(quotation marks and citation omitted). “To the con-
trary, we intend only to illustrate the limitations of the 
courts in fashioning a comprehensive solution to such a 
complex and socially signifcant issue.” Id. at 98-99 

1 Although we do not necessarily foreclose such an argument as a 
matter of law, we note that a lack of bargaining power by a policyholder 
justifes construing language in an insurance policy strictly against the 
insurer but not, standing alone, rewriting an unambiguous policy. 
American Bumper & Mfg Co v Hartford Fire Ins Co, 452 Mich 440, 448; 
550 NW2d 475 (1996). If the kind of misrepresentation alleged by 
United Policyholders did occur in Michigan, we suggest that plaintiffs 
seek action by the Insurance Commission because, absent action by our 
Supreme Court, our decision to affrm concludes this litigation. 
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(quotation marks and citation omitted). In the absence 
of “defnite indications in the law of some contrary 
public policy,” contracts generally must be enforced as 
written. Bronner v Detroit, 507 Mich 158, 166; 968 
NW2d 310 (2021) (quotation marks and citation omit-
ted). 

“An insurance policy is enforced in accordance with 
its terms. Where a term is not defned in the policy, it 
is accorded its commonly understood meaning.” 
Twichel v MIC Gen Ins Corp, 469 Mich 524, 534; 676 
NW2d 616 (2004). This Court may consult dictionary 
defnitions. See id. at 534-535. “An insurance policy is 
similar to any other contractual agreement, and, thus, 
the court’s role is to determine what the agreement 
was and effectuate the intent of the parties.” Hunt v 

Drielick, 496 Mich 366, 372; 852 NW2d 562 (2014) 
(quotation marks and citation omitted). “[A]n insur-
ance policy must be read as a whole to determine and 
effectuate the parties’ intent.” Hastings Mut Ins Co v 

Safety King, Inc, 286 Mich App 287, 292; 778 NW2d 
275 (2009). “An insurance contract must be construed 
so as to give effect to every word, clause, and phrase, 
and a construction should be avoided that would ren-
der any part of the contract surplusage or nugatory.” 
Royal Prop Group, LLC v Prime Ins Syndicate, Inc, 267 
Mich App 708, 715; 706 NW2d 426 (2005). 

This Court may not rewrite clear and unambiguous 
language in an insurance policy. Group Ins Co of Mich 

v Czopek, 440 Mich 590, 596-597; 489 NW2d 444 
(1992). However, exclusionary clauses are strictly con-
strued against the insurer, Hunt, 496 Mich at 373, and 
“any ambiguities are strictly construed against the 
insurer to maximize coverage,” American Bumper & 

Mfg Co, 452 Mich at 448. In addition, the courts may 
not create an ambiguity where none exists, and unam-
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biguous language must be applied as written. Id.; 
Farm Bureau Mut Ins Co of Mich v Stark, 437 Mich 
175, 181-182; 468 NW2d 498 (1991), overruled on other 
grounds by Smith v Globe Life Ins Co, 460 Mich 446 
(1999); Klapp v United Ins Group Agency, Inc, 468 
Mich 459, 470-477; 663 NW2d 447 (2003). 

IV. “DIRECT PHYSICAL LOSS OF OR DAMAGE TO PROPERTY” 

Plaintiffs argue that they suffered “direct physical 
loss of or damage to property” within the meaning of 
defendant’s policy. We disagree. 

The word “or” typically indicates a disjunction or 
separation. Mich Pub Serv Co v Cheboygan, 324 Mich 
309, 341; 37 NW2d 116 (1949). As used here, the policy 
clearly requires “direct physical loss of property” or 
“direct physical damage to property” in order for cov-
erage to apply. For purposes of resolving this appeal, 
we accept, without deciding, plaintiffs’ contention that 
any such loss or damage need not be permanent. 
Nevertheless, the word “physical” necessarily requires 
the loss or damage to have some manner of tangible 
and measurable presence or effect in, on, or to the 
premises.2 Plaintiffs also argue that any such loss or 
damage can include contamination to the environment 
within a building, such as the air, even in the absence 
of any detectable alteration to the structure or other 
property. We fnd this latter argument questionable 
because it seemingly describes an indirect physical loss 

2 The word “physical” “means of or pertaining to that which is 
material[.]” People v Yamat, 475 Mich 49, 54 n 15; 714 NW2d 335 (2006) 
(quotation marks and citation omitted). “Material means relating to, 
derived from, or consisting of matter and being of a physical or worldly 
nature.” Total Armored Car Serv, Inc v Dep’t of Treasury, 325 Mich App 
403, 409; 926 NW2d 276 (2018) (quotation marks, citation, and brackets 
omitted). 
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or damage, which would be precluded by the word 
“direct” in the policy. We need not decide the substan-
tive merits of this argument, however, because in any 
event, plaintiffs’ complaint does not assert the requi-
site material existence. 

In particular, the allegations in the complaint indi-
cate that plaintiffs’ restaurants were not contaminated 
with the SARS-CoV-2 virus. The complaint asserts that 
nothing happened to the premises beyond partial or 
complete closure because of two EOs that had state-
wide applicability. Furthermore, EO 2020-21 and EO 
2020-42 unambiguously indicate that their primary 
purpose is to curtail person-to-person transmission of 
the virus. The orders mandated social distancing to the 
extent possible even at businesses that remained open. 
The orders also mandated “[i]ncreasing standards of 
facility cleaning and disinfection to limit worker and 
patron exposure to COVID-19, as well as protocols to 
clean and disinfect in the event of a positive COVID-19 
case in the workplace.” EO 2020-21, § 5(c)(4); EO 
2020-42, § 10(e). We do not think mandating a more 
rigorous cleaning regimen constitutes damage or loss, 
and the complaint explicitly alleges that there were no 
positive COVID-19 cases at plaintiffs’ establishments. 
Importantly, the EOs applied to all businesses without 
regard to whether a single viral particle could be found 
within. Plaintiffs’ restaurants were unambiguously 
closed by impersonal operation of a general law, not 
because anything about or inside the particular prem-
ises at issue had physically changed.3 

3 Plaintiffs seek to amend their complaint to allege, in relevant part, 
that the virus was physically present within its restaurants, so there 
was a material change in the premises. As we will discuss, however, any 
such amendment would be futile because it would implicate the exclu-
sion for damage or loss caused by a virus. 
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In addition to failing to establish “direct physical 
loss of or damage to property,” plaintiffs’ claim would 
appear to be precluded by § B(1)(a)(1) of the “special 
form,” which states, in relevant part, “[w]e will not pay 
for loss or damage caused directly or indirectly 
by . . . [t]he enforcement of any ordinance or 
law . . . [r]egulating the construction, use or repair of 
any property[.]” (Emphasis added; paragraph struc-
ture omitted.) “[A]s a general proposition, it cannot be 
denied that executive orders may be given the force of 
law if authorized by a statute that constitutionally 
delegates power to the executive or, indeed, as a 
function of any other constitutional authority, includ-
ing that inherent within the executive power.” In re 

Certifed Questions from United States Dist Court, 

Western Dist of Mich, Southern Div, 506 Mich 332, 343 
n 6; 958 NW2d 1 (2020) (opinion by MARKMAN, J.).4 

Presuming the EOs relevant to this matter constituted 
“the enforcement of any . . . law” within the meaning of 
§ B(1)(a)(1), plaintiffs effectively claim to have suffered 
losses as a consequence of the closure of their restau-
rants because of the enforcement of a law. In addition 
to such loss or damage lacking any tangible presence in 
or on the premises, the policy provision expressly 
states that “[s]uch loss or damage is excluded regard-
less of any other cause or event that contributes 
concurrently or in any sequence to the loss.” 

4 Furthermore, § B(3)(b) of the same “special form” precludes payment 
for losses or damage “resulting from . . . [a]cts or decisions, including the 
failure to act or decide, of any person, group, organization or govern-
mental body.” (Paragraph structure omitted.) This provision also states 
that defendant will pay for such loss or damage if it “results in a Covered 
Cause of Loss[.]” However, the Executive Orders themselves did not 
result in a covered cause of loss, i.e., physical loss or damage to the 
premises. 
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We also observe that the business-income-loss pro-
vision applies “during the ‘period of restoration.’ ” The 
“period of restoration” ends, by defnition, either “when 
the property at the described premises should be 
repaired, rebuilt or replaced with reasonable speed 
and similar quality” or “when business is resumed at a 
new permanent location.” As noted, contracts must be 
read as a whole, and we must strive to avoid rendering 
any part of a contract nugatory. Hastings Mut Ins Co, 
286 Mich App at 292; Royal Prop Group, LLC, 267 
Mich App at 715. The EOs applied statewide and 
without regard to actual contamination of premises. 
Consequently, moving to a new location would not have 
permitted plaintiffs’ restaurants to reopen. Likewise, 
no repair, reconstruction, or replacement of the prem-
ises would have permitted plaintiffs’ restaurants to 
reopen. The clear and unambiguous import of the 
defnition of “period of restoration” is that the contract 
expects the loss or damage to be amenable to some 
kind of physical remediation—either by making tan-
gible alterations or repairs to the premises, or by 
replacing the premises altogether. No alteration to, or 
replacement of, plaintiffs’ premises would have permit-
ted the restaurants to reopen. 

The policy also contains a civil-authority provision, 
which provides: 

When a Covered Cause of Loss causes damage to 

property other than the property at the described prem-

ises, we will pay for the actual loss of Business Income you 

sustain and necessary Extra Expense caused by action of 

civil authority that prohibits access to the described 

premises, provided that both of the following apply: 

(1) Access to the area immediately surrounding the 

damaged property is prohibited by civil authority as a 
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result of the damage, and the described premises are 

within that area but are not more than one mile from the 

damaged property; and 

(2) The action of civil authority is taken in response to 

dangerous physical conditions resulting from the damage 

or continuation of the Covered Cause of Loss that caused 

the damage, or the action is taken to enable a civil 

authority to have unimpeded access to the damaged 

property. 

A “Covered Cause[] of Loss” includes a “Risk[] Of 
Direct Physical Loss.” Plaintiffs contend that coverage 
was available under this provision. We disagree. 

Plaintiffs correctly point out that this provision does 
not require any damage to, or indeed any physical 
effect upon, plaintiffs’ premises. See Sloan v Phoenix of 

Hartford Ins Co, 46 Mich App 46, 50; 207 NW2d 434 
(1973). However, the provision unambiguously re-
quires damage to nearby property, and none is alleged. 
To the extent access to any neighboring properties was 
prohibited, that prohibition was a result of a health 
crisis and the specter of person-to-person transmission 
of a dangerous virus, irrespective of whether those 
properties were altered. Furthermore, the provision 
clearly expects a defned area to be cordoned off. The 
EOs did not do so: any person who was excepted from 
the stay-at-home provision of the EOs could, at least in 
principle, have driven or walked past plaintiffs’ restau-
rants. Finally, this provision anticipates a response by 
a civil authority to some discrete damage or threat of 
damage. We fnd persuasive5 the observation in 
Newchops Restaurant Comcast LLC v Admiral Indem-

nity Co, 507 F Supp 3d 616, 625 (ED Penn, 2020), that 

5 Although we are not bound by decisions of lower federal courts, we 
may fnd them persuasive. See Abela v Gen Motors Corp, 469 Mich 603, 
607; 677 NW2d 325 (2004). 
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“[t]he civil authority action cannot be both the cause of 
[the] damage and the response to it.” Again, the gra-
vamen of the complaint is that plaintiffs’ losses oc-
curred because of the closure of their restaurants by 
the EOs. 

We conclude that defendant properly denied cover-
age to plaintiffs because the EOs did not result in 
“direct physical loss of or damage to property.” Plain-
tiffs have also failed to establish that an “action of civil 
authority [prohibited] access to the described prem-
ises” within the meaning of the policy. Finally, plain-
tiffs’ claim would appear to be precluded in any event 
because their losses were “caused directly or indirectly 
by . . . [t]he enforcement of any ordinance or 
law . . . [r]egulating the construction, use or repair of 
any property[.]” (Paragraph structure omitted.) 

V. VIRUS EXCLUSION 

Defendant also denied coverage under the virus 
exclusion in the policy.6 Plaintiffs argue that we should 
fnd the virus exclusion void for vagueness or void as 
against public policy. We reject plaintiffs’ public-policy 
argument for the same reason we rejected United 
Policyholders’s public-policy argument, and we do not 
fnd that the virus exclusion is vague. 

Plaintiffs argue that the virus exclusion does not 
apply to the business-income form, because the virus 
exclusion uses the phrase “loss or damage” without 

6 We note that an exclusion is only relevant if the loss is covered, and 
the loss in this matter was not covered. The exclusion would therefore 
not be applicable to plaintiffs’ claims as presented. As noted in footnote 
3, however, plaintiffs propose to amend their complaint to allege that the 
presence of the virus inside their restaurants caused a material change 
in the premises. It is therefore necessary for us to address this 
alternative basis for denying coverage. 
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qualifcation and, therefore, is ambiguous. As already 
set forth, however, the virus exclusion expressly and 
plainly states that it “applies to all coverage under all 
forms and endorsements . . . including but not limited 
to forms or endorsements that cover . . . business in-
come, extra expense or action of civil authority.” Plain-
tiffs argue that “loss or damage” means only physical 
damage, which is disproved by the fact that at other 
places in the policy, the qualifer “physical” is 
prepended to the phrase “loss or damage.” The only 
reasonable interpretation is that, as used in the virus 
exclusion, “loss or damage” is not restricted to physical 
losses or damages. 

Plaintiffs also argue that the absence of phrases like 
“regardless of any other cause” or “directly or indi-
rectly” suggests that the exclusion should apply nar-
rowly. It does apply narrowly: it applies to losses or 
damage “caused by or resulting from” a subset of 
microorganisms capable of causing physical distress, 
illness, or disease. As discussed, a covered loss must 
have some material basis, so the virus exclusion 
plainly applies to any such loss that was caused by or 
that resulted from a virus that can cause distress, 
illness, or disease. There is no serious dispute that 
SARS-CoV-2 is a virus that induces disease. Under the 
circumstances of this case, if plaintiffs suffered any 
material loss, that loss could only have been caused by 
the virus, so the virus exclusion would necessarily 
apply. Therefore, defendant properly denied plaintiffs’ 
claim under the virus exclusion. 

VI. AMENDMENT OF COMPLAINT 

Plaintiffs fnally argue that the trial court should 
have granted them leave to amend their complaint. We 
disagree. 
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Plaintiffs failed to present any written offer of proof 
as to what such an amendment would contain. The 
trial court therefore did not abuse its discretion by 
denying leave to amend. Lown v JJ Eaton Place, 235 
Mich App 721, 726; 598 NW2d 633 (1999); Grayling 

Twp v Berry, 329 Mich App 133, 151-152; 942 NW2d 63 
(2019). On appeal, plaintiffs contend that “the com-
plaint could have been amended to add allegations 
concerning the physical spread of the virus on covered 
or nearby property.” It appears that plaintiffs seek to 
allege that, contrary to what was stated in their 
complaint, their premises were physically affected (or 
at least infltrated) by the SARS-CoV-2 virus. However, 
as just noted, if such an amendment were permitted, 
the virus exclusion would clearly apply. Indeed, the 
applicability of the virus exclusion would be even more 
unambiguous because plaintiffs’ losses would therefore 
directly “result from” the virus without even the single 
intermediate link of the EOs. Amendment would there-
fore be futile. See Wormsbacher v Phillip R Seaver Title 

Co, Inc, 284 Mich App 1, 8-9; 772 NW2d 827 (2009). We 
also deny plaintiffs’ request for remand to explore more 
fully the virus exclusion because the interpretation of a 
contract is a question of law that we review de novo. 
Cohen, 463 Mich at 528. 

Affrmed. Because this matter presents an issue of 
signifcant public importance, we direct that the par-
ties shall bear their own costs. MCR 7.219(A). 

MARKEY, P.J., and SHAPIRO and RONAYNE KRAUSE, JJ., 
concurred. 
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In re JACKISCH/STAMM-JACKISCH 

Docket No. 357001. Submitted December 15, 2021, at Lansing. Decided 
February 1, 2022, at 9:10 a.m. 

The Department of Health and Human Services petitioned the 

Genesee Circuit Court, Family Division, to remove three minor 

children, CJ, ASJ, and MSJ, from respondent-mother’s care. An 

initial petition alleged that respondent was not properly caring 

for the children or providing proper medical treatment for ASJ 

and MSJ, who had special medical needs. A second petition 

alleged further neglect of the children, domestic violence in the 
home, and that respondent improperly stored a frearm in a couch 
where it was accessible to the children. The trial court authorized 
the petition, and the children were placed in foster homes. 
Petitioner later fled a supplemental petition for termination of 
respondent’s parental rights, noting that respondent had taken 
some steps to address various problems identifed by Child 
Protective Services but continued to struggle with appropriate 
parenting and meeting the children’s medical and other special 
needs. Following a termination hearing, the trial court, Brian S. 
Pickell, J., terminated respondent’s parental rights pursuant to 
MCL 712A.19b(3)(c)(i) (failure to rectify conditions of adjudica-
tion), (g) (failure to provide proper care or custody), and (j) 
(reasonable likelihood of harm if returned to parent). Respondent 
appealed. 

The Court of Appeals held: 

1. The trial court erred to the extent that it based termination 
of respondent’s parental rights on her involvement in domestic 
violence because the record did not establish that respondent was 
a perpetrator; if respondent was a victim of domestic violence, 
this could not be relied upon as a basis for termination of her 
parental rights. While termination may properly be based on the 
fact that a respondent’s own behavior was directly harming the 
children or exposing them to harm, the record in this case offered 
only vague references to domestic violence “between” respondent 
and the children’s father or her current husband. The record 
clearly established that respondent was a victim, but it was not 
clear as to whether she may also have been a perpetrator. If 
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petitioner believed that respondent was a perpetrator of domestic 

violence, it needed to state so expressly and provide supportive 

evidence. 

2. Regardless of the trial court’s inappropriate references to 

domestic violence, the record amply supported the court’s conclu-

sion that statutory grounds for termination were established by 

clear and convincing evidence under MCL 712A.19b(3)(c)(i), (g), 

and (j). Under MCL 712A.19b(3)(c)(i), there was no question that 

more than 182 days elapsed between the issuance of the initial 
dispositional order on April 20, 2018, and the termination order 
on March 31, 2021. The original reasons for the children’s re-
moval, i.e., medical neglect and improper supervision, were never 
satisfactorily resolved, nor did the evidence indicate that there 
was a reasonable likelihood that they would be rectifed within a 
reasonable time. Respondent struggled to engage with the chil-
dren during parenting visits, engaged in inappropriate discipline, 
and never progressed to unsupervised parenting time during the 
three years that she participated in services while the children 
were under care. Respondent was also unable to properly admin-
ister ASJ’s medications or to properly and timely feed MSJ. 
Respondent testifed that she had not been provided with tips or 
techniques from caseworkers to help her with her parenting, 
which contradicted testimony that she was given specifc educa-
tion to understand and respond to the children’s trauma. Respon-
dent showed an overall, consistent pattern of failing to under-
stand, appreciate, and respond appropriately to her own medical 
and mental health needs and those of her children. Therefore, the 
trial court did not err by concluding that the condition of medical 
neglect would continue and would not be rectifed within a 
reasonable time given the children’s ages. Because termination of 
parental rights must be supported by at least one statutory 
ground, the additional grounds for termination did not need to be 
addressed. 

Affrmed. 

Dana Nessel,Attorney General, Fadwa A. Hammoud, 
Solicitor General, David S. Leyton, Prosecuting Attor-
ney, Michael A. Tesner, Managing Assistant Prosecuting 
Attorney, and Rachel L. Smith, Assistant Prosecuting 
Attorney, for the Department of Health and Human 
Services. 

Nicholas R. D’Aigle for respondent-mother. 



328 340 MICH APP 326 [Feb 

Before: MARKEY, P.J., and SHAPIRO and RONAYNE 

KRAUSE, JJ. 

RONAYNE KRAUSE, J. Respondent1 appeals as of right 
the order terminating her parental rights to CJ, ASJ, 
and MSJ,2 pursuant to MCL 712A.19b(3)(c)(i) (failure 
to rectify conditions of adjudication), (g) (failure to 
provide proper care or custody), and (j) (reasonable 
likelihood of harm if returned to parent). We affrm. 

I. FACTUAL BACKGROUND 

In March 2017, Child Protective Services fled a 
petition to remove the children from respondent’s care. 
The petition alleged that respondent; the children’s 
father, JS; and the children were living in the base-
ment of a relative’s home. The relative monitored their 
food, laundry, and bath time, and the children were 
observed to be dirty. The family had no other place to 
live. Both MSJ and ASJ were in the hospital at the 
time. ASJ was born with only one functioning lung and 
her heart on the wrong side of her body, and she needed 
special medical treatment. Respondent repeatedly re-
fused to engage in education regarding ASJ’s care and 
did not follow the dosage requirements for her breath-
ing treatments. MSJ was diagnosed with failure to 
thrive; respondent failed two 24-hour supervised peri-
ods of care for him because she missed his feedings. 
Additionally, respondent was not responsive to MSJ’s 
needs and did not properly feed him or change his 
diapers. The petition also noted that there had previ-

1 Although the children’s father, JS, was a respondent to the termi-
nation proceedings, he is not a party to this appeal. Therefore, “respon-
dent” refers to respondent-mother. 

2 Respondent’s parental rights concerning another child, IF, are not at 
issue in this appeal. 
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ously been a substantiated allegation that respondent 
had committed unspecifed domestic violence against 
CJ. Although the initial petition was authorized, it was 
dismissed because the Department of Health and Hu-
man Services failed to provide discovery. 

In February 2018, a second petition was fled. The 
second petition reiterated and expanded upon the 
concerns of medical neglect, noting in addition that 
respondent had admitted to medical staff that she 
found it “diffcult to keep things straight” and “was 
unable to report which medications she is administer-
ing to [ASJ] and how often they are being adminis-
tered.” Medical staff also opined that respondent had 
“become increasingly diffcult to work with.” Respon-
dent was observed to “smack the children in the head 
and the children finch when she raises her hand.” 
Respondent threatened CJ with an ice-cold shower if 
he did not eat dinner, and respondent threatened ASJ 
with hot sauce when she used a swear word. A teen-
aged niece of JS was residing “off and on” in the home 
and assisting with the children, but the niece had 
serious and inadequately treated mental health issues 
and had threatened to burn down the home, broken 
windows, threatened to stab her parents in their sleep, 
and attempted to commit suicide by drinking bleach 
while watching the children. Drugs and drug para-
phernalia were observed to be within reach of the 
children. Respondent’s jaw was broken at some point, 
apparently by JS while in the home as evidenced by 
blood spatter, and respondent variously claimed that 
she had lied about JS breaking her jaw and that her 
jaw had been broken at work. There was evidence that 
respondent and JS both engaged in physical alterca-
tions with each other and other reckless behavior. 
Respondent “shot off her gun outside her home because 
a car full of men was parked in her driveway,” and 
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respondent kept “her gun in a hole in the couch” where 
it was accessible to the children. The trial court autho-
rized the petition, and the children were placed in 
separate foster homes. 

Over the course of the next year, respondent partici-
pated in several services but failed to follow through 
with others. She completed parenting classes, but she 
continued to demonstrate diffculty with parenting and 
understanding the children’s needs. A psychological 
evaluation indicated that respondent’s intellectual dif-
fculties would make it diffcult for her to understand 
and apply learned techniques, and her “prognosis for 
independent parenting [was] poor.” Respondent was 
referred to mental health counseling and substance 
abuse evaluation on multiple occasions, but she failed to 
follow through or verify that she participated. She was 
also referred to mental health services for MSJ, but she 
attended few of the individual sessions. Respondent 
“was informed of all medical appointments for [ASJ]” 
but failed to attend these appointments. She did, how-
ever, complete a domestic violence counseling class. 
Furthermore, although she obtained housing that could 
have been suitable, it needed repairs. She depended 
entirely on the income of her then-partner, MF. 

As of June 2019, respondent had missed ten sched-
uled parenting-time visits. Respondent struggled to 
remain engaged with the children when she did show 
up for parenting time, often asked to end sessions 
early, brought inappropriate sweet snacks despite 
knowing that ASJ had dental issues, and sometimes 
said inappropriate things to the children. During this 
time, respondent became pregnant with her youngest 
child, IF,3 and when hospitalized with complications 

3 As noted, respondent’s parental rights as to IF are not at issue in 
this appeal. 
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from the pregnancy, she left the hospital against the 
advice of medical staff and did not return for a 
follow-up appointment. When respondent gave birth to 
the child, the baby was placed with its father, MF. CJ, 
ASJ, and MSJ struggled with behavioral issues and 
regressed in potty training. As of June 2019, respon-
dent had missed nineteen random drug screens, tested 
positive for THC on six occasions, and tested positive 
for cocaine on one occasion. 

As of July 2020, when a supplemental petition for 
termination was fled, ASJ was only required to take a 
single medication, but respondent was “still unable to 
remember the treatment plan for at home.” A request 
under the Freedom of Information Act, MCL 15.231 et 

seq., had revealed that the police were summoned to 
the home where respondent and MF were residing on 
numerous occasions, mostly for fghts between the two 
of them, but the nature of those fghts was not clear 
and, insofar as we can determine, was never fully 
explained. At the termination trial, it was revealed 
that respondent had punched someone for asking her 
to wear a mask at a store, and respondent reported 
that she sometimes got so angry she blacked out. MF 
and respondent both testifed that they had only had a 
single physical altercation, a single police contact, and 
no domestic violence issues. MF further testifed that 
he was attempting to help respondent with her “anger 
issues.” Respondent claimed to be seeing a therapist, 
but she did not provide any verifcation that she was 
engaged in therapy. 

Respondent continued to show an inability to man-
age the needs of all three children, or even one child at 
a time. However, respondent was compliant with drug 
screens and was removed from a drug-court program to 
focus on her mental health. Respondent continued to 
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struggle with parenting time, missed 26 visits, often 
asked to leave visits 20 minutes early, struggled to 
appropriately discipline the children, and struggled to 
keep the children engaged. The children’s behavior 
worsened—CJ displayed extreme and violent behav-
iors toward himself and others, ASJ engaged in bully-
ing, and MSJ was extremely dysregulated. 

Following a termination hearing, the trial court 
terminated respondent’s parental rights as described 
above, reasoning in its conclusion: 

In view of all the above, the Court fnds that [respon-
dent] failed to adequately follow and comply with, com-
plete, and/or beneft from the services and elements of the 
treatment plan and, thus, was unable to rectify the 
barriers that brought the children into care over three 
years ago. In particular, progress that [respondent] made 
toward rectifying the conditions that led to the children’s 
removal still failed to adequately address the main barri-
ers that her mental health, parenting skills, and domestic 
violence posed to the children’s care. For instance, her 
interactions with the children and choices put the children 
at risk as she struggled with recognizing and meeting 
their basic and special needs. Furthermore, [respondent] 
did not show enough that she can provide a long-term, 
safe, stable housing environment for the children within a 
reasonable amount of time. In addition, there was no 
indication that [respondent] adequately benefted from 
any of these services, satisfactorily addressed the issues 
that caused the children’s removal, or showed suffcient 
progress toward demonstrating her ability to care for the 
children’s extensive special needs as she continued to be 
overwhelmed and struggled with her parenting [of] all 
three children and understanding their respective cues. 
Moreover, [respondent] has unsuccessfully participated in 
several domestic-violence classes, had a long history of 
engaging in domestic violence, and even commented at 
one time that she was in an unsafe 
environment/relationship with her then fancé (now hus-
band) [MF]. 
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The trial court found by clear and convincing evidence 
that, as noted above, MCL 712A.19b(3)(c)(i), (g), and (j) 
were satisfed. The trial court further stated that it did 
not doubt that respondent loved the children, but it 
was in the best interests of the children to terminate 
respondent’s parental rights, citing: 

1) the parents’ parenting ability; 2) the children’s need for 
permanency, stability, fnality, and consistency; 3) the 
advantages of their respective foster homes over the 
parents’ home; 4) the parents’ history of domestic violence; 
5) the parents’ compliance with the case-service plan; 6) 
the children’s special needs; 7) the length of time the 
children have been in foster care (i.e., over three years); 8) 
the children’s well-being while in care; 9) the high likeli-
hood of adoption by the respective foster parents, who can 
provide proper care and custody to the children; and 10) 
all of the caseworkers, [the legal guardian ad litem], and 
experts opining for it. 

This appeal followed. 

II. STANDARD OF REVIEW 

“In order to terminate parental rights, the trial court 
must fnd by clear and convincing evidence that at 
least one of the statutory grounds for termination in 
MCL 712A.19b(3) has been met.” In re VanDalen, 293 
Mich App 120, 139; 809 NW2d 412 (2011). “We review 
the trial court’s determination for clear error.” Id. We 
also review for clear error a trial court’s decision that 
termination is in a child’s best interests. In re 

Olive/Metts, 297 Mich App 35, 40; 823 NW2d 144 
(2012). “A fnding of fact is clearly erroneous if the 
reviewing court has a defnite and frm conviction that 
a mistake has been committed, giving due regard to 
the trial court’s special opportunity to observe the 
witnesses.” In re BZ, 264 Mich App 286, 296-297; 690 
NW2d 505 (2004). If we conclude that termination is 
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supported by at least one statutory ground, additional 
grounds for the trial court’s decision need not be 
considered. In re HRC, 286 Mich App 444, 461; 781 
NW2d 105 (2009). Even if conditions improved in the 
months before the termination hearing, a trial court 
may look to the totality of the evidence to determine 
whether a parent accomplished meaningful change in 
the conditions that led to adjudication. In re Williams, 
286 Mich App 253, 272-273; 779 NW2d 286 (2009). 

III. ANALYSIS 

Respondent argues that the trial court erred by 
fnding that clear and convincing evidence supported 
termination of her parental rights. We disagree. 

As an initial matter, we conclude that the trial court 
erred to the extent it based termination on respon-
dent’s involvement in domestic violence because the 
record fails to establish that respondent was a perpe-
trator. The fact that respondent was or is a victim of 
domestic violence may not be relied upon as a basis for 
terminating parental rights. In re Plump, 294 Mich 
App 270, 273; 817 NW2d 119 (2011). This is not to say 
that being a victim of domestic violence necessarily 
precludes termination of parental rights. To the extent 
such a victim is also a perpetrator, the commission of 
domestic violence is an appropriate concern. Similarly, 
termination may be “properly based on the fact that [a] 
respondent’s own behaviors were directly harming the 
children or exposing them to harm.” Id.; see also In re 

Ellis, 294 Mich App 30, 34-35; 817 NW2d 111 (2011). 
However, the record in this case offers nothing more 
than vague references to “domestic violence between” 
respondent and MF or JS. The critical question is who 

is the abuser (or abusers), and without that informa-
tion, mere references to domestic violence in the 
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abstract cannot be used to support termination. The 
record clearly shows that respondent was a victim of 
domestic violence, but it contains nothing beyond hints 
or suggestions that she may also have been a perpe-
trator. Hints and suggestions are not enough. If peti-
tioner believes that respondent was a perpetrator of 
domestic violence, it must say so explicitly and provide 
evidence in support of that conclusion. The trial court 
erred by relying on respondent being a victim. 

Nevertheless, even striking trial court’s inappropri-
ate references to domestic violence, we fnd the record 
amply supports the trial court’s fndings that statutory 
grounds for termination were established by clear and 
convincing evidence. The trial court terminated re-
spondent’s parental rights pursuant to MCL 
712A.19b(3)(c)(i), (g), and (j), which provide: 

(3) The court may terminate a parent’s parental rights 

to a child if the court fnds, by clear and convincing 

evidence, 1 or more of the following: 

* * * 

(c) The parent was a respondent in a proceeding 

brought under this chapter, 182 or more days have elapsed 

since the issuance of an initial dispositional order, and the 

court, by clear and convincing evidence, fnds . . . : 

(i) The conditions that led to the adjudication continue 

to exist and there is no reasonable likelihood that the 

conditions will be rectifed within a reasonable time con-

sidering the child’s age. 

* * * 

(g) The parent, although, in the court’s discretion, 

fnancially able to do so, fails to provide proper care or 

custody for the child and there is no reasonable expecta-
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tion that the parent will be able to provide proper care and 

custody within a reasonable time considering the child’s 

age. 

* * * 

(j) There is a reasonable likelihood, based on the 

conduct or capacity of the child’s parent, that the child will 

be harmed if he or she is returned to the home of the 

parent. 

Regarding MCL 712A.19b(3)(c)(i), there is no ques-
tion that more than 182 days elapsed between the 
issuance of the initial dispositional order on April 20, 
2018, and the issuance of the termination order on 
March 31, 2021. The children were originally brought 
into care for, in relevant part, medical neglect and 
improper supervision. Those issues were never satis-
factorily resolved, and the evidence indicated no rea-
sonable likelihood that they would be rectifed within a 
reasonable time. 

Multiple caseworkers testifed that respondent 
struggled to properly supervise the children during 
parenting time. Respondent struggled to handle mul-
tiple children at once, struggled to engage with them 
during visits, and often ignored one child if focusing on 
another. Respondent struggled with appropriate disci-
pline, and she would initiate discipline that was inap-
propriate and would exacerbate the children’s behav-
ioral problems despite instructions from caseworkers 
and therapists. Respondent would say inappropriate 
things to the children and struggled to understand the 
children’s emotional cues. Although respondent par-
ticipated in more than three years of services, she 
never progressed to unsupervised parenting time. As 
the trial court observed, the children had exceptional 
behavioral, emotional, and social needs; moreover, a 
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psychological evaluation indicated that respondent 
had a poor prognosis for ever becoming an independent 
parent. Therefore, the trial court did not err by fnding 
that respondent could not provide proper supervision 
to the children and would not be able to do so within a 
reasonable time given the children’s ages. 

Furthermore, respondent was unable to properly 
administer ASJ’s medications and missed feedings for 
MSJ. Although those specifc issues were rectifed by 
the time of the termination hearing, the totality of the 
circumstances suggested that respondent had not rec-
tifed the condition of medical neglect. See Williams, 
286 Mich App at 272. Although respondent knew that 
ASJ had severe dental issues, she continued to bring 
sticky and sweet food that hurt ASJ’s teeth to parent-
ing time, and she did not stop until the court ordered 
her to do so. When respondent was hospitalized due to 
complications with her last pregnancy, she left the 
hospital against the advice of medical staff and did not 
return for follow-up appointments. Respondent also 
initially struggled to attend mental health counseling, 
and, at times, allowed her mental health medications 
to lapse. Respondent struggled to follow through with 
the direction of therapists regarding MSJ’s care and 
repeatedly missed therapy appointments for MSJ de-
spite being warned of the negative impact of missing 
such appointments. Respondent also minimized the 
severity of CJ’s behavior and testifed at trial that her 
strategy of dealing with him was to ignore his “fts.” 
Respondent testifed that none of the caseworkers or 
therapists provided her with tips and techniques to 
help with her parenting, which directly contradicted 
testimony that she was given specifc education to 
understand and respond to her children’s trauma. 
Overall, respondent showed a consistent pattern of 
failing to understand, appreciate, and respond appro-
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priately to the medical and mental health needs of 
herself and her children. Therefore, the trial court did 
not err by fnding that the condition of medical neglect 
continued and would not be rectifed within a reason-
able time given the children’s ages. 

Because termination of parental rights must be 
supported by at least one statutory ground, we need 
not address the additional grounds for termination. 
In re HRC, 286 Mich App at 461. 

Affrmed. 

MARKEY, P.J., and SHAPIRO, J., concurred with 
RONAYNE KRAUSE, J. 
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DOUGHERTY v CITY OF DETROIT 

Docket No. 354624. Submitted December 10, 2021, at Detroit. Decided 
December 21, 2021. Approved for publication February 3, 2022, 
at 9:00 a.m. 

Kelly Dougherty, individually and as personal representative of the 

estate of her son, Kevin McGriff, Jr., brought an action in the 

Wayne Circuit Court against the city of Detroit, the Detroit Fire 

Department (DFD), and Sergeant Roger Harper, alleging that 

Harper, a DFD frefghter, negligently caused the death of McGriff 

and negligently infected emotional distress on her by failing to 

locate McGriff after a house fre. DFD and Harper arrived to 

extinguish a fre at the house. Harper ordered frefghters to begin 
extinguishing the fre and to search the house; Harper also entered 
the house and searched it. Multiple frefghters reported that they 
had searched the kitchen, and Harper asserted that the kitchen 
was well lit and clear of smoke when he searched it; no bodies were 
found. Five days later, McGriff’s 6-foot-2-inch body was discovered 
in the kitchen huddled in a “cubby” between the cabinets and the 
stove. The medical examiner determined that McGriff died as a 
result of smoke and soot inhalation and thermal burns. Although 
Harper maintained that he did not see the body in the kitchen 
during his search and did not know how the body ended up there, 
DFD disciplined Harper for failing to supervise a proper search of 
the house. Plaintiff brought the instant action, and defendants 
moved for summary disposition, arguing that they were immune 
from liability on the basis of governmental immunity under the 
governmental tort liability act (the GTLA), MCL 691.1401 et seq. 
The trial court, Kevin J. Cox, J., granted summary disposition in 
favor of DFD and the city of Detroit, and plaintiff did not appeal 
those decisions. However, the trial court denied summary disposi-
tion to Harper, holding that he was not entitled to governmental 
immunity under the GTLA because evidence suggested that his 
conduct amounted to gross negligence and was the proximate 
cause of McGriff’s death. Harper appealed. 

The Court of Appeals held: 

Harper was entitled to governmental immunity under the 
GTLA given that plaintiff failed to establish (1) that Harper 
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owed any legal duty, (2) that there existed a question of fact as to 

whether Harper’s conduct was grossly negligent, and (3) that 

Harper’s conduct was the proximate cause of McGriff’s death. 

MCL 691.1407(2) of the GTLA provides, in pertinent part, that a 

governmental employee is immune from tort liability for an 

injury to a person while in the course of employment if all the 

following are met: the employee is acting or reasonably believes 

that they are acting within the scope of their authority, the 
governmental agency is engaged in the exercise or discharge of a 
governmental function, and the employee’s conduct does not 
amount to gross negligence that is the proximate cause of the 
injury. Neither party disputed that the frst two conditions were 
met; the sole issue was whether Harper’s conduct was grossly 
negligent and the proximate cause of McGriff’s death. The GTLA 
defnes gross negligence as conduct so reckless as to demonstrate 
a substantial lack of concern for whether an injury results. In this 
case, Harper did not owe any duty. The GTLA does not create any 
duty, and whether a common-law duty existed in this case 
depended on the relationship of the parties, the foreseeability of 
the harm, the burden on the defendant, and the nature of the risk 
presented. No special relationship existed between Harper and 
McGriff or plaintiff; there was no evidence that plaintiff turned 
herself over to Harper’s protection, and no evidence suggested 
that McGriff was completely incapable of protecting himself from 
the fre. Additionally, there was no evidence that Harper knew 
that anyone was in the house at the time of the fre, and Harper 
and other frefghters searched the house and found no one inside; 
accordingly, Harper likely could not have foreseen that his 
conduct would result in McGriff’s death or that his failure to 
locate the body would cause plaintiff’s emotional injuries. Finally, 
imposing an affrmative duty on frefghters to ensure the sur-
vival of individuals that are unobservable at the scene of a fre 
was too heavy a burden. Accordingly, Harper owed no duty and 
was entitled to governmental immunity. Next, the evidence did 
not establish a question of fact as to whether Harper’s conduct 
was grossly negligent. Given that multiple frefghters searched 
the kitchen and did not fnd McGriff’s body, plaintiff failed to 
establish a genuine issue of fact as to this issue. Additionally, no 
evidence suggested that Harper knew that anyone was in the 
house at the time of the fre; therefore, Harper was not on notice 
to conduct a more thorough search. Nothing in the evidence 
suggested that Harper acted recklessly or willfully disregarded 
the safety of anyone he knew or suspected was in the house. 
Lastly, even if Harper owed a legal duty and his conduct was 
grossly negligent, he still would have been entitled to govern-
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mental immunity because he did not proximately cause McGriff’s 

death. To establish factual cause, the plaintiff must establish that 
the defendant’s conduct in fact caused harm to the plaintiff. To 
establish proximate cause, the plaintiff must establish that it was 
foreseeable that the defendant’s conduct could result in harm to 
the plaintiff. A governmental employee’s conduct cannot be the 
proximate cause under the GTLA unless it was the one most 
immediate, effcient, and direct cause of the plaintiff’s injuries. In 
this case, speculation that Harper could have saved McGriff was 
insuffcient to establish that Harper was the factual and, there-
fore, proximate cause of McGriff’s death, especially considering 
that Harper did not search the kitchen until after the fre was 
extinguished. Further, Harper could not be considered the most 
immediate, effcient, and direct cause of McGriff’s death because 
Harper did not cause McGriff to be in the house during the fre or 
initiate the fre. Given the evidence that Harper searched the 
house and that numerous other frefghters also failed to locate 
McGriff’s body during their own searches, it was not foreseeable 
that Harper’s conduct could have resulted in McGriff’s death. 
Accordingly, Harper was entitled to governmental immunity. 

Reversed and remanded for entry of summary disposition in 
favor of Harper. 

The Law Offces of Gregory J. Rohl, PC (by Gregory 

J. Rohl) for plaintiff. 

City of Detroit Law Department (by Sheri L. Whyte 

and Lawrence T. Garcia) for Roger Harper. 

Before: K. F. KELLY, P.J., and JANSEN and RICK, JJ. 

RICK, J. This case arises out of a fre and the subse-
quent tragic death of plaintiff’s son, Kevin McGriff, Jr. 
Plaintiff alleged that defendant Sergeant Roger Harper, 
a Detroit Fire Department (DFD) frefghter,1 negli-
gently caused the death of McGriff and negligently 

1 Sergeant Harper is an employee of DFD in the city of Detroit (the 
City). While DFD and the City were defendants in the trial court, the 
trial court granted summary disposition in their favor, and plaintiff did 
not appeal those decisions. Therefore, only Sergeant Harper is a party to 
this appeal. 



342 340 MICH APP 339 [Feb 

inficted emotional distress on plaintiff by failing to 
locate McGriff after a house fre.2 Defendant contended 
that he was entitled to summary disposition under 
MCR 2.116(C)(7) because he was entitled to govern-
mental immunity under the governmental tort liability 
act (the GTLA), MCL 691.1401 et seq. The trial court 
denied summary disposition to defendant, holding that 
he was not entitled to governmental immunity under 
the GTLA because evidence suggested that his conduct 
amounted to gross negligence and was the proximate 
cause of McGriff’s death. Defendant now appeals as of 
right. We reverse the order denying summary disposi-
tion to defendant and remand for entry of an order 
granting summary disposition to defendant under 
MCR 2.116(C)(7). 

I. BACKGROUND 

This case arises out of a fre that occurred on 
March 5, 2018, at McGriff’s house, where McGriff’s 
deceased body was found in the kitchen fve days later. 
At approximately 5:00 a.m. on the day of the fre, 
McGriff’s father left the house while McGriff was 
sleeping in bed. At approximately 8:25 a.m., DFD 
dispatched frefghters to extinguish a fre at the 
house. Defendant was one of the frst frefghters to 
arrive at the house, arriving approximately fve min-
utes after the dispatch call. Defendant ordered fre-
fghters to begin extinguishing the fre and to search 
the house. After frefghters reported to defendant that 
there were no bodies or fre in the basement, defendant 

2 On appeal, defendant disputes that plaintiff raised a claim of 
“negligent or intentional infiction of emotional distress” in the com-
plaint. However, the third amended complaint asserts, in relevant part, 
that plaintiff suffered emotional distress as a result of defendant’s 
conduct. 
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entered the house and began searching it himself. 
Once he concluded his search of the second foor and 
found no bodies there, defendant and another fre-
fghter began inspecting the dining room and kitchen 
on the frst foor. Although defendant could not confrm 
whether anyone else searched the kitchen before him, 
multiple frefghters reported that they were in the 
kitchen extinguishing a fre before defendant entered. 
Defendant asserted that the kitchen was well lit and 
clear of smoke when defendant searched it. Defendant 
reported that he was able to clearly see the areas in 
front of the lower kitchen cupboards and saw no bodies 
in the room. Other frefghters also searched the 
kitchen after defendant and also did not fnd McGriff’s 
body. After defendant completed his search of the 
house and was satisfed that all other searches were 
completed, he informed DFD dispatch that the house 
was cleared of any individuals. 

Later that day, DFD informed McGriff’s father that 
frefghters did not locate anyone inside the house. 
McGriff’s father then searched the city for his missing 
son for fve days until McGriff’s body was discovered in 
the kitchen huddled by the stove. The medical exam-
iner determined that McGriff died as a result of smoke 
and soot inhalation and thermal burns. Although de-
fendant maintained that he did not see the body in the 
kitchen during his search and did not know how the 
body ended up there, DFD disciplined defendant for 
failing to supervise a proper search of the house. 

Following several amendments of the complaint and 
summary-disposition proceedings involving the city of 
Detroit (the City) and DFD, plaintiff fled a complaint 
against the City and defendant, alleging that defen-
dant negligently caused McGriff’s death and caused 
severe emotional distress to plaintiff. The City and 
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defendant moved for summary disposition, arguing 
that they were immune from liability on the basis of 
governmental immunity because defendant owed no 
duty to McGriff or plaintiff and because defendant’s 
conduct was neither grossly negligent nor the proxi-
mate cause of McGriff’s death. Plaintiff opposed sum-
mary disposition, arguing that defendant was not 
entitled to governmental immunity because his con-
duct was grossly negligent and a jury could fnd that he 
was the proximate cause of McGriff’s death.3 After a 
hearing on the matter, the trial court concluded that 
defendant’s failure to locate McGriff’s body was cir-
cumstantial evidence demonstrating that his conduct 
was reckless enough to constitute gross negligence and 
was a proximate cause of McGriff’s death. Conse-
quently, the trial court held that defendant was not 
entitled to governmental immunity and denied sum-
mary disposition to defendant. 

II. DISCUSSION 

Defendant argues that the trial court erred by 
denying him summary disposition because he was 
entitled to governmental immunity under the GTLA. 
Specifcally, defendant argues that plaintiff failed to 
establish that defendant owed any legal duty, that 
there existed a question of fact as to whether defen-
dant’s conduct was grossly negligent, and that defen-
dant’s conduct was the proximate cause of McGriff’s 
death. We agree. 

3 Before the trial court had resolved the City’s and defendant’s motion 
for summary disposition, plaintiff fled an amended complaint that 
removed the City as a party. 
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A. STANDARD OF REVIEW AND BACKGROUND LAW 

This Court reviews de novo the applicability of 
governmental immunity and a trial court’s decision 
regarding a motion for summary disposition. Ray v 

Swager, 501 Mich 52, 61-62; 903 NW2d 366 (2017). 
“[W]hether a party owes an actionable legal duty is a 
question of law” that this Court also reviews de novo. 
Downs v Saperstein Assoc Corp, 265 Mich App 696, 
699; 697 NW2d 190 (2005). When deciding whether a 
claim is barred under MCR 2.116(C)(7) on the basis of 
immunity granted by law, “a trial court should exam-
ine all documentary evidence submitted by the parties, 
accept all well-pleaded allegations as true, and con-
strue all evidence and pleadings in the light most 
favorable to the nonmoving party.” Clay v Doe, 311 
Mich App 359, 362; 876 NW2d 248 (2015) (cleaned up). 
“Although questions regarding whether a governmen-
tal employee’s conduct constituted gross negligence are 
generally questions of fact for the jury, if reasonable 
minds could not differ, summary disposition may be 
granted.” Wood v Detroit, 323 Mich App 416, 424; 917 
NW2d 709 (2018). 

Under the GTLA, governmental employees are “gen-
erally immune from tort liability when they are en-
gaged in the exercise or discharge of a governmental 
function.” Ray, 501 Mich at 62. One exception under 
the GTLA is MCL 691.1407(2), which provides, in 
pertinent part: 

[E]ach . . . employee of a governmental agency . . . is im-
mune from tort liability for an injury to a person or 
damage to property caused by the . . . employee . . . while 
in the course of employment . . . if all of the following are 
met: 

(a) The . . . employee . . . is acting or reasonably believes 
he or she is acting within the scope of his or her authority. 
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(b) The governmental agency is engaged in the exercise 

or discharge of a governmental function. 

(c) The . . . employee’s . . . conduct does not amount to 

gross negligence that is the proximate cause of the injury 

or damage. 

Neither party disputes that Subdivisions (a) and (b) 
under MCL 691.1407(2) are met in this case. There-
fore, the applicability of governmental immunity to 
defendant depends on whether his conduct was grossly 
negligent and the proximate cause of McGriff’s death. 
See MCL 691.1407(2)(c). The GTLA defnes gross neg-
ligence as “conduct so reckless as to demonstrate a 
substantial lack of concern for whether an injury 
results.” MCL 691.1407(8)(a). The GTLA thus protects 
governmental employees who are not grossly negligent 
from “all legal responsibility arising from a noncon-
tractual civil wrong for which a remedy may be ob-
tained in the form of compensatory damages.” In re 

Bradley Estate, 494 Mich 367, 385; 835 NW2d 545 
(2013). The governmental employee bears the burden 
of raising and proving their entitlement to immunity 
as an affrmative defense. Ray, 501 Mich at 62. Under 
the GTLA, which both parties agree controls here, a 
governmental employee is entitled to governmental 
immunity against a claim of negligence involving a 
wrongful death when the employee owed no duty to the 
plaintiff, Downs, 265 Mich App at 699, the employee’s 
conduct was not grossly negligent, Wood, 323 Mich App 
at 424, or the employee’s conduct was not the proxi-
mate cause of the plaintiff’s injuries, Ray, 501 Mich at 
64-65. 

B. DEFENDANT OWED NO LEGAL DUTY 

Under the GTLA, a governmental employee is en-
titled to governmental immunity and, thus, summary 
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disposition if the plaintiff fails to establish that the 
employee owed a duty in tort. Downs, 265 Mich App at 
699. Generally, “[a] duty may be created expressly by 
statute, or it may arise under the common law.” Id. 
Firefghters are not held to the public-duty doctrine 
imposed on police offcers. Beaudrie v Henderson, 465 
Mich 124, 134; 631 NW2d 308 (2001).4 Additionally, the 
GTLA does not create any duty. See id. at 139 n 12. 
Therefore, a plaintiff must establish that the govern-
mental employee owed the plaintiff a common-law 
duty “without regard to the defendant’s status as a 
government employee.” Id. at 134. 

Whether a common-law duty exists is dependent on 
“the relationship of the parties, the foreseeability of the 
harm, the burden on the defendant, and the nature of 
the risk presented.” Murdock v Higgins, 454 Mich 46, 
53; 559 NW2d 639 (1997). There is no general duty 
obligating one person to aid or protect another unless 
there exists some suffciently strong “special relation-
ship” between the parties that requires a defendant to 
protect an injured party. Id. at 54. A special relation-
ship exists only when one party “entrust[ed] [themself] 
to the protection and control of another and, in doing 
so, that party loses the ability to protect [themself].” 
Downs, 265 Mich App at 701. 

Plaintiff did not allege that defendant owed any 
statutory duty, and the relevant portion of the GTLA 
does not create a duty. Therefore, defendant only owed 
a duty to plaintiff if one existed under the common law. 

4 Under the public-duty doctrine, a police offcer owes a duty to protect 
the public as a whole—not any one particular individual. Beaudrie, 465 
Mich at 131. Accordingly, police offcers cannot be held liable for 
personal injuries unless they breach some other duty owed to a specifc 
individual. See id. at 131, 141. Our Supreme Court expressly limited the 
public-duty doctrine to governmental employees who allegedly failed to 
provide police protection. Id. at 134. 
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See Murdock, 454 Mich at 53. First, it is undisputed 
that defendant did not know McGriff or plaintiff at the 
time of the incident. See id. (stating that the relation-
ship of the parties is a relevant factor in determining 
the existence of a common-law duty). Moreover, there 
is no evidence to suggest that defendant knew that 
McGriff was in the house at the time of the fre or that 
there existed some special relationship between the 
parties. Indeed, the facts reveal that defendant and his 
fellow frefghters searched the house during the fre 
and after it was extinguished, looking for any occu-
pants. This Court has held that no “special relation-
ship” exists when no evidence suggests that individu-
als injured in a fre “completely turned themselves over 
to” a frefghter for their fre protection or that the 
injured individuals were “completely incapable of pro-
tecting themselves” from the fre. Downs, 265 Mich 
App at 701. In the instant case, there is no evidence or 
suggestion that plaintiff turned herself over to protec-
tion by defendant. Similarly, no evidence suggests that 
McGriff turned himself over to protection by defen-
dant. Moreover, no evidence suggests that McGriff, a 
26-year-old, was “completely incapable” of protecting 
himself from the fre. Consequently, there existed no 
special relationship between the parties that imposed 
a duty on defendant to protect McGriff or plaintiff. 

Second, while defendant certainly would be able to 
foresee that someone in a house could be harmed or 
killed by a fre, there is no evidence indicating that 
defendant knew that anyone was in the house at the 
time of the fre. See Murdock, 454 Mich at 53 (stating 
that the foreseeability of the harm is a relevant factor 
in determining the existence of a common-law duty). 
This fact, coupled with the fact that defendant and 
other frefghters searched the house and found no one 
inside, makes it less foreseeable that someone could 
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have been injured or killed by the specifc fre at the 
house. Additionally, defendant likely could not have 
foreseen that his conduct—searching the entire house 
and ordering others to search the entire house—would 
result in McGriff’s death or, following the search, that 
his failure to locate McGriff’s body would cause plain-
tiff’s emotional injuries. 

Third, we think it is too heavy a burden to impose an 
affrmative duty on frefghters to ensure the survival 
of individuals that are unobservable at the scene of a 
fre. See id. (stating that the burden on the defendant 
is a relevant factor in determining the existence of a 
common-law duty). As defendant pointed out, imposing 
such a broad duty that places personal liability on 
frefghters not only contradicts established law but 
could also have a chilling effect on recruitment of 
frefghters. Similarly, this enhanced burden would 
alter how long a frefghter must remain in a fre-
compromised building, thereby jeopardizing their own 
safety and the safety of their crew. See id. (stating that 
the nature of the risk presented is a relevant factor in 
determining the existence of a common-law duty). We 
see no reason to impose an affrmative duty on fre-
fghters that would require them to ensure the survival 
of individuals who the frefghters are unaware exist 
and who cannot be located despite numerous searches 
of an area. 

Because defendant had no special relationship with 
plaintiff or McGriff, defendant owed no duty to them 
and was, therefore, entitled to governmental immu-
nity. 

C. DEFENDANT WAS NOT GROSSLY NEGLIGENT 

Even if defendant owed a legal duty to plaintiff or 
McGriff, he still would have been entitled to govern-
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mental immunity because the evidence did not estab-
lish a question of fact as to whether his conduct was 
grossly negligent. 

As noted earlier, the GTLA defnes gross negligence 
as “conduct so reckless as to demonstrate a substantial 
lack of concern for whether an injury results.” MCL 
691.1407(8)(a). Gross negligence “suggests almost a 
willful disregard of precautions or measures to attend 
to safety and a singular disregard for substantial 
risks.” Wood, 323 Mich App at 424 (cleaned up). “Evi-
dence of ordinary negligence” or “simply alleging that 
an actor could have done more” is insuffcient to meet 
the standard for gross negligence under the GTLA. Id. 
at 423-424 (cleaned up). 

Viewing all evidence and pleadings in the light most 
favorable to plaintiff, the evidence established that: (1) 
defendant conducted numerous searches of the inside 
and outside of the house during and after the fre; (2) 
even if defendant did not order other frefghters to 
search the kitchen, he searched the kitchen at least 
once and found no body; (3) both before and after 
defendant searched the kitchen, other frefghters 
searched the kitchen and found no body; (4) McGriff’s 
body was found in the kitchen fve days after the fre; 
(5) McGriff died as a result of fre-related injuries, 
specifcally smoke and soot inhalation and thermal 
burns, suggesting that he was in the house at the time 
of the fre; and (6) as a result of believing that McGriff 
did not die in the fre, plaintiff asserted that she 
suffered emotional injuries after McGriff’s deceased 
body was later found in the house. Plaintiff alleges that 
it is more likely that defendant undertook no search of 
the kitchen than it is that he failed to locate the body 
during his search. The trial court also concluded that 
defendant’s failure to locate the body, despite searching 
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the kitchen, constituted circumstantial evidence that 
defendant was reckless. As defendant asserted, how-
ever, any suggestion that defendant did not conduct a 
thorough enough search was speculation that contra-
dicted the direct evidence demonstrating that he and 
numerous frefghters searched the entire house. 

The circumstances surrounding McGriff’s death 
are peculiar, especially considering that his 6-foot-2-
inch body was subsequently found in a “cubby” be-
tween the cabinets and the stove in the kitchen. 
Nonetheless, given the reports indicating that mul-
tiple frefghters searched the kitchen without fnding 
McGriff’s body, we conclude that plaintiff failed to 
establish a genuine issue of material fact as to 
whether defendant’s conduct amounted to gross neg-
ligence. The fact that other frefghters did not fnd 
McGriff’s body despite multiple searches indicates 
that McGriff’s body was not readily observable while 
the frefghters were at the house, regardless of how 
readily observable it was fve days later. Plaintiff 
alleged that defendant was grossly negligent because 
he did not search the kitchen twice or failed to 
conduct a search entirely. As indicated, the evidence 
suggests that several searches of the kitchen were 
completed. Moreover, although a more thorough 
search may have uncovered McGriff’s body, plaintiff’s 
contention is no more than a simple allegation that 
defendant could have done more. However, failing to 
conduct a more thorough search is insuffcient to 
defeat governmental immunity. See Wood, 323 Mich 
App at 424. Further, while defendant’s failure to fnd 
McGriff’s body may circumstantially suggest that he 
could have conducted a more thorough search, no 
evidence suggests that a more thorough search would 
have prevented McGriff’s unfortunate death. 
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Defendant’s conduct is similar to that of the defen-
dant in Wood. In Wood, a bus driver failed to ensure 
that the lug nuts on the tires of a van he drove were 
properly secured. When the bus driver drove the van, a 
tire came off and struck and injured a pedestrian. 
Wood, 323 Mich App at 418, 424. Although it was the 
bus driver’s responsibility to inspect the tires and lug 
nuts of any bus he drove, he testifed that it was the 
responsibility of maintenance workers to ensure 
proper working conditions of vans such as the one he 
drove at the time of the incident. Id. at 424-425. 
Further, no evidence suggested that the bus driver had 
knowledge that one of the van’s tires was missing lug 
nuts before he drove it. Id. at 425. This Court con-
cluded that, even though it was not the bus driver’s 
responsibility to inspect the van’s tires before driving, 
the bus driver’s failure to do so could still amount to 
negligence, but not gross negligence. Id. 

Similarly, in the instant case, no evidence suggests 
that defendant knew anyone was in the house at the 
time of the fre. Therefore, defendant was not on notice 
to conduct a more thorough search. Further, even if he 
was responsible for conducting additional searches of 
the kitchen, defendant searched the kitchen at least 
once with another frefghter for fve minutes and other 
frefghters searched the kitchen before and after de-
fendant. Just as in Wood, the evidence suggests that 
defendant’s conduct—searching the house but failing 
to locate McGriff’s body—could constitute ordinary 
negligence, but not gross negligence. Defendant’s thor-
ough search of the house and his orders to others to 
search various parts of the house do not constitute a 
reckless and substantial lack of concern for possible 
injury or a willful disregard for safety. MCL 
691.1407(8)(a); Wood, 323 Mich App at 424. 
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On the basis of the evidence presented, reasonable 
minds might differ as to whether defendant was ordi-
narily negligent in the way he searched the house, but 
reasonable minds could not differ as to whether his 
conduct was grossly negligent. Nothing in the evidence 
suggests that defendant acted recklessly or willfully 
disregarded the safety of anyone he knew or suspected 
was in the house. Therefore, defendant was entitled to 
governmental immunity. 

D. DEFENDANT DID NOT PROXIMATELY CAUSE 
MCGRIFF’S DEATH 

Even if defendant owed a legal duty to plaintiff or 
McGriff and his conduct was grossly negligent, he still 
would have been entitled to governmental immunity 
because he did not proximately cause McGriff’s death. 

A governmental employee’s grossly negligent conduct 
does not except them from governmental immunity 
unless it was the factual and proximate cause, or “legal 
causation,” of the plaintiff’s injuries. Ray, 501 Mich at 
65. “[S]o long as the defendant is a factual cause of the 
plaintiff’s injuries, then the court should address legal 
causation by assessing foreseeability and whether the 
defendant’s conduct was the proximate cause.” Id. at 74. 
To establish factual cause, the plaintiff must establish 
that “the defendant’s conduct in fact caused harm to the 
plaintiff” or was a “but-for cause.” Id. at 64, 66 (cleaned 
up). To establish proximate cause, the plaintiff must 
establish that “it was foreseeable that the defendant’s 
conduct could result in harm” to the plaintiff. Id. at 65. 
In other words, “the harm caused to the plaintiff was the 
general kind of harm the defendant negligently risked.” 
Id. at 64 (cleaned up). Although there generally may be 
more than one proximate cause to an injury, a govern-
mental employee’s conduct cannot be the proximate 
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cause under the GTLA unless it was “the one most 
immediate, effcient, and direct cause of the [plaintiff’s] 
injuries.” Id. at 76 (cleaned up). 

In Ray, 501 Mich at 70-76, our Supreme Court 
clarifed the analysis of factual cause and proximate 
cause under the GTLA and discussed Beals v Michi-

gan, 497 Mich 363; 871 NW2d 5 (2015), overruled in 
part by Ray, 501 Mich at 73 n 49, and Dean v Childs, 
474 Mich 914, 914 (2005) (Dean II), rev’g Dean v 

Childs, 262 Mich App 48; 684 NW2d 894 (2004) (Dean 

I), overruled by Ray, 501 Mich at 72 & n 49.5 

In Beals, our Supreme Court held that a lifeguard’s 
failure to intervene in a swimmer’s drowning was insuf-
fcient to establish that the lifeguard’s inaction was the 
proximate cause of the swimmer’s death under the 
GTLA. Beals, 497 Mich at 366, 373-374. Beals involved 
a 19-year-old swimmer with a developmental disability 
who waded to the shallow end of a pool in a state 
residential facility, swam underwater to the deep end, 
and never resurfaced. Id. at 366-367. There was no 
evidence indicating that the swimmer visibly struggled 
in the water or that the lifeguard or any of the 24 other 
students witnessed the swimmer in distress. Id. at 367. 
The swimmer was not discovered until he had been 
underwater for approximately eight minutes, at which 
point the lifeguard attempted cardiopulmonary resusci-
tation (CPR) to no avail. Id. The cause of the swimmer’s 
death was “drowning” and the underlying reason for the 
accidental downing was unknown. Id. Evidence sug-
gested that the lifeguard was distracted at the time the 

5 Dean II, 474 Mich 914, was a peremptory order of our Supreme 
Court that reversed this Court’s ruling in Dean I, 262 Mich App 48. 
Subsequently in Ray, 501 Mich at 72 & n 49, our Supreme Court 
overruled Dean II and concluded that the reasoning adopted by the 
peremptory order was erroneous. 
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swimmer drowned and that the lifeguard did not sit in 
the lifeguard observation stand or notice that the 
swimmer had slipped underwater until the body was 
discovered. Id. at 368. 

Our Supreme Court concluded that the lifeguard’s 
failure to intervene was not the “most immediate, 
effcient, and direct cause” of the swimmer’s drowning 
because the lifeguard did not cause the swimmer to 
swim underwater or remain submerged. Id. at 373. 
The Court noted that the swimmer voluntarily entered 
the pool and dove under the surface of the water and 
that it was “unknown” what caused the swimmer to 
remain underwater. Id. The Court concluded that this 
“unidentifed reason” as to why the swimmer remained 
underwater was the “most immediate, effcient, and 
direct cause” of the drowning. Id. at 373-374. The 
Court also noted that the lifeguard’s failure to inter-
vene in the drowning could have been one of numerous 
reasons the swimmer drowned, but it was not the 
proximate cause of his death. Id. at 374. The Court also 
explained that any evidence indicating that proper 
intervention could have prevented the swimmer’s 
death was speculation that did not establish a proxi-
mate relationship between the lifeguard’s conduct and 
the swimmer’s death. Id. 

The Beals Court also analogized the case to Dean, 
which involved a claim that a governmental employ-
ee’s failure to intervene to prevent the death of the 
plaintiff’s children during a house fre was the proxi-
mate cause of the children’s deaths. Id. at 375-377; 
Dean I, 262 Mich App at 51-52. In Dean II, 474 Mich 
at 914, our Supreme Court reversed this Court’s 
opinion in Dean I that had affrmed the denial of 
summary disposition on the basis of governmental 
immunity and instead adopted the reasoning of Judge 
GRIFFIN’s dissent in Dean I, 262 Mich App at 61 
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(GRIFFIN, J., concurring in part and dissenting in part), 
which concluded that the defendant was immune from 
tort liability under the GTLA because “the most imme-
diate, effcient, and direct cause” of the children’s 
deaths “was the fre itself, not defendant’s alleged 
gross negligence in fghting it.” (Cleaned up.) Our 
Supreme Court subsequently held that the adoption of 
such analysis and conclusion was erroneous and over-
ruled Dean II. Ray, 501 Mich at 71-72. The Court 
reasoned: 

Determining proximate cause under the GTLA, or else-
where, does not entail the weighing of factual causes but 
instead assesses the legal responsibility of the actors 
involved. Moreover, because proximate cause is concerned 
with the foreseeability of consequences, only a human 
actor’s breach of a duty can be a proximate cause. Conse-
quently, nonhuman and natural forces, such as a fre, 
cannot be considered “the proximate cause” of a plaintiff’s 
injuries for the purposes of the GTLA. Instead, these 
forces bear on the question of foreseeability, in that they 
may constitute superseding causes[6] that relieve the actor 
of liability if the intervening force was not reasonably 
foreseeable. [Id. at 71-72 (cleaned up).] 

The Beals Court concluded that, similar to Dean I, 
the lifeguard’s failure to intervene in the “already-
initiated drowning [did] not transform [the lifeguard’s] 
inaction into the proximate cause of [the swimmer’s] 
death . . . .” Beals, 497 Mich at 376. As indicated, Dean 

II, which adopted the conclusion and reasoning of 

6 Our Supreme Court has recognized “intervening cause” or “supersed-
ing cause” to mean “one which actively operates in producing harm to 
another after the actor’s negligent act or omission has been committed.” 
McMillian v Vliet, 422 Mich 570, 576; 374 NW2d 679 (1985) (cleaned up); 
see also Ray, 501 Mich at 72 & n 48. Such a cause “breaks the chain of 
causation and constitutes a superseding cause which relieves the original 
actor of liability, unless it is found that the intervening act was ‘reason-
ably foreseeable.’ ” McMillian, 422 Mich at 576 (cleaned up). 
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Judge GRIFFIN’s dissent in Dean I, was overruled by 
Ray, 501 Mich at 72 & n 49. Although our Supreme 
Court rejected the analogy to Dean I in Beals, the 
Court upheld the portion of the Beals analysis that was 
“consistent with the principle that a government ac-
tor’s conduct cannot be ‘the proximate cause’ of one’s 
injuries without being a factual cause thereof.” Ray, 
501 Mich at 73 n 49. Additionally, the Ray Court noted 
that the brief discussion of Dean in Beals “was not 
necessary to [the Court’s] ultimate conclusion that the 
lifeguard was not ‘the proximate cause’ because factual 
causation could not be established.” Id. In interpreting 
Beals in Ray, our Supreme Court explained: 

Beals is best understood as holding that the lifeguard 

could not have been ‘the proximate cause’ of the decedent’s 

drowning because the plaintiff failed to show even a 

genuine issue of factual causation. When a plaintiff at-
tempts to establish factual causation circumstantially, 
that circumstantial proof must go beyond mere specula-
tion. The plaintiff in Beals failed to make this showing. We 
emphasized that any connection between the lifeguard’s 
breach of a duty and the drowning was only speculative. 
We also noted that it was unclear that even a prudent 
lifeguard would have been able to observe and prevent the 
deceased’s drowning, which further illustrated that the 
causal connection was simply too tenuous. In other words, 
the plaintiff failed to show that the lifeguard was a but-for 
cause of the deceased’s death. Accordingly, we held that 
the defendant lifeguard was not “the proximate cause” of 
the deceased’s death for the purposes of the GTLA. The 
holding, if not all of the reasoning, of Beals is consistent 
with our understanding of the GTLA’s use of “the proxi-
mate cause.” [Ray, 501 Mich at 70-71 (cleaned up).] 

Similar to Beals, as recognized in Ray, plaintiff in 
the instant case has failed to establish that defendant’s 
conduct or inaction was the proximate cause of 
McGriff’s death. Plaintiff postulates, as any grieving 
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parent would, that McGriff would not have died had 
defendant conducted a more thorough search of the 
kitchen. However, plaintiff has not provided any evi-
dence suggesting that McGriff was still alive when 
defendant arrived at the house, searched the house, or 
left the house, or that defendant could have rescued 
McGriff from the fre. Just as in Beals, speculation that 
defendant could have saved McGriff is insuffcient to 
establish that defendant was the factual and, there-
fore, proximate cause of McGriff’s death, especially 
considering that defendant did not search the kitchen 
until after the fre was extinguished. See Ray, 501 
Mich at 70; Beals, 497 Mich at 374. Further, defendant 
cannot be considered the “most immediate, effcient, 
and direct cause” of McGriff’s death because defendant 
did not cause McGriff to be in the house during the fre 
or initiate the fre. Beals, 497 Mich at 373. As recog-
nized in Ray, plaintiff in the instant case has failed to 
show that defendant was a “but-for cause of the de-
ceased’s death.” Ray, 501 Mich at 71. The record 
contains no evidence indicating why McGriff remained 
in the house at the time of the fre. Whatever might 
have been that “unidentifed reason,” however, was a 
much more immediate and direct cause of his death 
than defendant’s failure to locate him after the fre was 
extinguished. Beals, 497 Mich at 373. 

Given defendant’s extensive search of the house and 
that numerous other frefghters also failed to locate 
McGriff’s body during their own searches, it was not 
foreseeable that defendant’s conduct could have re-
sulted in McGriff’s death. Ray, 501 Mich at 64-65. 
Therefore, defendant’s conduct could not have been the 
proximate cause of McGriff’s death because it was not 
a “but-for cause” or “the one most immediate, effcient, 
and direct cause” of his death, even if it was a contrib-
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uting factor. Id. at 65. For that reason, defendant was 
entitled to governmental immunity. 

III. CONCLUSION 

Defendant owed no duty to plaintiff or McGriff, 
there was no question of fact as to whether defendant’s 
conduct was grossly negligent, and defendant’s con-
duct was not the proximate cause of McGriff’s death. 
For these reasons, defendant was entitled to govern-
mental immunity under the GTLA. Consequently, the 
trial court erred by denying summary disposition to 
defendant. 

Reversed and remanded for entry of an order grant-
ing summary disposition in favor of defendant. Defen-
dant, being the prevailing party, may tax costs pursu-
ant to MCR 7.219. We do not retain jurisdiction. 

K. F. KELLY, P.J., and JANSEN, J., concurred with 
RICK, J. 
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MICHELI v MICHIGAN AUTOMOBILE INSURANCE 
PLACEMENT FACILITY 

Docket No. 356559. Submitted January 5, 2022, at Detroit. Decided 
February 10, 2022, at 9:00 a.m. 

Kathleen Micheli brought an action in the Macomb Circuit Court 
against the Michigan Automobile Insurance Placement Facility 
and Citizens Insurance Company, seeking personal protection 
insurance benefts following a car-pedestrian collision in which 
plaintiff was hit by a car insured by Citizens. Citizens retained 
Mary Kneiser, M.D., as an expert witness to conduct an insurance 
medical examination (IME) of plaintiff. Plaintiff’s counsel sent a 
subpoena to Dr. Kneiser’s offce. The subpoena was directed to 
Ability Assessments, PC, of which Dr. Kneiser was the sole owner; 
Ability Assessments employed or contracted no other physicians 
or medical providers. The subpoena asked Ability Assessments to 
produce the number of IMEs that Dr. Kneiser had performed in 
the years 2017 through 2020; the number of patient examinations 
that Dr. Kneiser had performed in the years 2017 through 2020; 
copies of records pertaining to money paid to Dr. Kneiser for 
conducting IMEs, sitting for depositions pertaining to IMEs, and 
providing live testimony at trial pursuant to IMEs performed in 
the years 2017 through 2020; all materials pertaining to medical 
records or other items regarding plaintiff; and copies of all reports 
and drafts of reports pertaining to plaintiff that Dr. Kneiser had 
written. Citizens moved to quash the subpoena under MCR 
2.305(A)(4)(a) and for a protective order under MCR 2.302(C), 
arguing that plaintiff could not subpoena its expert witnesses 
without frst seeking leave of the trial court by motion and that 
the records showing the number of patient examinations Dr. 
Kneiser had performed—and her compensation for doing so— 
were not relevant to the core issues of the case. Finally, Citizens 
argued that the subpoena merely sought to harass, embarrass, 
and dissuade participation in the litigation process and would 
impose a burden on the expert. Plaintiff responded that the 
information sought was relevant to the credibility and potential 
bias of Dr. Kneiser. Plaintiff also argued that MCR 2.302(B)(4) 
was inapplicable, so she did not need to move the trial court to 
allow her to subpoena Citizens’ experts. The trial court, Diane M. 
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Druzinski, J., denied Citizens’ motion and held that MCR 

2.302(B)(4) was inapplicable because plaintiff was seeking infor-

mation about Dr. Kneiser from her employer—Ability 

Assessments—not from Dr. Kneiser herself. The trial court also 

found that Citizens failed to show how producing the requested 

records would be burdensome to Ability Assessments. Citizens 

then moved for reconsideration, attaching an affdavit from Dr. 

Kneiser, who stated that Ability Assessments does not prepare or 

maintain documents that separate sources of income from foren-

sic evaluations, examinations, deposition testimony, and trial 

testimony from other sources of income. The trial court denied the 

motion for reconsideration. Dr. Kneiser and Ability Assessments 

(nonparty appellants) sought leave to appeal, and the Court of 
Appeals granted the application. 

The Court of Appeals held: 

1. MCR 2.302(B)(4) sets forth the rules governing pretrial 
discovery and facts known and opinions held by experts acquired 
or developed in anticipation of litigation or for trial. By its plain 
language, MCR 2.302(B)(4) did not apply to this case. Plaintiff 
requested that nonparty appellants produce records from 2017 
through 2020 showing Dr. Kneiser’s earnings for performing 
medicolegal work and showing the number of patient examina-
tions Dr. Kneiser performed. In other words, plaintiff sought 
records kept in the ordinary course of business. Plaintiff did not 
seek facts or opinions acquired or developed in anticipation of 
litigation or trial. Accordingly, regardless of the trial court’s 
reasoning, the trial court reached the correct result: MCR 
2.302(B)(4) was inapplicable to plaintiff’s request. 

2. MCR 2.302(B)(1) addresses the general scope of discovery 
and provides, in pertinent part, that parties may obtain discovery 
regarding any nonprivileged matter that is relevant to any 
party’s claims or defenses and proportional to the needs of the 
case, taking into account all pertinent factors, including whether 
the burden or expense of the proposed discovery outweighs its 
likely beneft, the complexity of the case, the importance of the 
issues at stake in the action, the amount in controversy, and the 
parties’ resources and access to relevant information. In this case, 
although the records were unrelated to the substantive legal 
issues in the case, they were related to Dr. Kneiser’s credibility, 
and information that bears on witness credibility or bias is never 
irrelevant. Whether nonparty appellants had a history of serving 
as experts for insurance companies, and their compensation for 
doing so, had a bearing on Dr. Kneiser’s credibility and therefore 
was relevant. 
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3. MCR 2.305(A)(1) allows a party to subpoena a nonparty to 

produce documents in the nonparty’s possession. However, MCR 

2.305(A)(4)(a) provides that the court may quash or modify a 

subpoena if it is unreasonable or oppressive. In this case, non-

party appellants argued that the trial court erred by failing to 

quash the subpoena as being “unreasonable or oppressive” under 

MCR 2.305(A)(4)(a). While MCR 2.305(A)(4)(a) uses the word 

“may,” which connotes a grant of discretion, the plain language of 

MCR 2.302(B)(1) clearly obligated the trial court to balance the 

burden of the proposed discovery against the value of the pro-

posed discovery. The trial court dispensed with this obligation by 

merely stating that Citizens had “not argued how compliance 

with the subpoenas would cause any hardship to the Doctors.” 

The trial court’s analysis was inadequate. Citizens had argued 

that compliance with the subpoena would have been time-

consuming and expensive and that doing so would constitute an 

unfair invasion into Dr. Kneiser’s privacy. Citizens also implicitly 

argued that to the extent plaintiff sought discoverable informa-
tion, there were less-intrusive means of obtaining that informa-
tion. The trial court failed to explicitly balance these consider-
ations as required by MCR 2.302(B)(1). The trial court was 
directed on remand to balance the value of plaintiff’s proposed 
discovery, particularly in light of the disclosures provided in Dr. 
Kneiser’s affdavit, against the burden of the discovery, including 
addressing nonparty appellants’ privacy concerns and the prac-
tically available alternative means for plaintiff to discover the 
information. 

Vacated and remanded. 

GLEICHER, C.J., concurring, agreed with the majority that the 
information sought was discoverable and that the case was not 
moot. Chief Judge GLEICHER emphasized that mootness did not 
surface as an issue until after the case was submitted to a panel 
for decision, which smacked of gamesmanship. The “mootness” 
argument was nothing more than a calculated diversionary tactic 
intended to avoid a decision by the three judges randomly 
assigned to hear this case. Ability Assessments went to an 
unusual and costly length—fling an interlocutory application for 
leave to appeal—to seek redress for a judicial ruling it character-
ized as clearly wrong and a fagrant abuse of discretion. The 
application was granted because it raised an issue worthy of 
plenary consideration. Because the situation presented here is 
likely to recur the next time a party seeks similar information 
from an expert witness, the public interest was served by ad-
dressing the fully briefed and well-argued legal issue here. 
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Furthermore, the court rule governing discovery from expert 

witnesses, MCR 2.302(B)(4), and the court rule allowing a party 

to subpoena a nonparty for documents, MCR 2.305(A)(1), should 

be read individually and then harmonized. Doing so here yielded 

the conclusion that the discovery of evidence relevant to an 

expert’s credibility may be pursued in several different ways. 

Additionally, reading MCR 2.305 in conjunction with MCR 

2.306(B) led to the conclusion that MCR 2.305 offers an alterna-

tive pathway for discovering facts relevant to an expert’s cred-

ibility. Finally, Chief Judge GLEICHER would have held that the 

circuit court did not abuse its discretion in fnding the discovery 

proportional, but given that the circuit court, in its opinion on 

reconsideration, afforded Citizens the option of fling a separate 

motion requesting a protective order, she agreed that remand 

regarding that question alone was appropriate. 

The Saperstein Law Firm, PLLC (by Andrew M. 

Saperstein) for Kathleen Micheli. 

Secrest Wardle (by Sidney A. Klingler and Renee T. 

Townsend) for Mary Kneiser, M.D., and Ability Assess-
ments, PC. 

Vandeveer Garzia, PC (by Donald C. Brownell and 
Stephanie L. Arndt) for Citizens Insurance Company. 

Before: GLEICHER, C.J., and BORRELLO and RONAYNE 

KRAUSE, JJ. 

RONAYNE KRAUSE, J. Nonparty appellants, Ability 
Assessments, P.C. (Ability Assessments) and Dr. Mary 
Kneiser, M.D., appeal by leave granted the order 
denying the motion of defendant-appellee, Citizens 
Insurance Company (Citizens), to quash plaintiff’s 
subpoena and for a protective order.1 On appeal, non-

1 Micheli v Mich Auto Ins Placement Facility, unpublished order of the 
Court of Appeals, entered March 25, 2021 (Docket No. 356559). 
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party appellants2 argue that the trial court abused its 
discretion by denying Citizens’ motion to quash plain-
tiff’s subpoena. We vacate the trial court’s order and 
remand for further proceedings that are consistent 
with this opinion. 

I. FACTS 

This case arises from a December 2018 car-
pedestrian collision. In her complaint, plaintiff alleged 
that she was hit by a car insured by Citizens. After this 
collision, plaintiff sued Citizens for personal protection 
insurance (PIP) benefts. Citizens retained Dr. Kneiser 
as an expert witness to conduct an insurance3 medical 
examination (IME) of plaintiff. On November 10, 2020, 
plaintiff’s counsel sent a subpoena to Dr. Kneiser’s 
offce. The subpoena was directed to Ability Assess-
ments, of which Dr. Kneiser is the sole owner; Ability 
Assessments employs or contracts no other physicians 
or medical providers. The subpoena asked Ability As-
sessments to produce the following: 

1. The number of independent medical examinations 
performed by Mary K. Kneiser, MD at the Ability Assess-
ments, P.C. offces in the years 2017, 2018, 2019, and 2020; 

2. The number of patient examinations conducted by 
Mary K. Kneiser, MD at the Ability Assessments, P.C. 
offces in the years 2017, 2018, 2019, and 2020; 

2 We use the term “nonparty appellants” when referring collectively to 
Ability Assessments and Dr. Kneiser. We note that Citizens also disre-
spectfully fled a brief the day before oral argument. We have neverthe-
less considered the arguments presented by Citizens. 

3 Although IMEs are commonly referred to as “independent medical 
examinations,” that appellation is a euphemistic term of art. In reality, 
and to a great extent central to this matter, an IME involves obtaining 
a second opinion from a doctor who is entirely selected and paid for by 
an insurance company, rendering the “independence” of the examination 
somewhat questionable. 
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3. Copies of any records of pertaining [sic] to earnings, 

income, or other money Mary K. Kneiser, MD has been 

paid for conducting independent medical examinations, 

sitting for depositions pertaining to independent medical 

evaluations she has performed, and providing live testi-

mony at trial pursuant to independent medical evalua-

tions she has performed in the years of 2017, 2018, 2019, 

and 2020; 

4. Any and all materials, including medical records 

and/or other tangible items provided to Ability Assess-

ments, P.C. and/or Mary K. Kneiser, MD pertaining to the 

medical and/or other evaluations requested by Citizens 
Insurance Company of the Midwest with regard to Kath-
leen Micheli (DOB: 12/24/1953). This request is for copies 
of any and all documents that were provided to Mary K. 
Kneiser, MD as it pertains to Kathleen Micheli. 

5. Copies of any and all reports and drafts of reports 
written by Mary K. Kneiser, MD pertaining to Kathleen 
Micheli (DOB 12/24/1953). 

Citizens moved to quash the subpoena under MCR 
2.305(A)(4)(a) and for a protective order under MCR 
2.302(C). Citing MCR 2.302(B)(4)(a)(iii), Citizens ar-
gued that plaintiff could not subpoena its expert wit-
nesses without frst seeking leave of the trial court by 
motion. Citizens further argued that records showing 
the number of patient examinations Dr. Kneiser had 
performed—and her compensation for doing so—were 
not relevant to the core issues of the case: whether 
Citizens was required to pay plaintiff PIP benefts and 
whether plaintiff’s injuries arose from the collision. 
Finally, Citizens argued that the subpoena merely 
sought to harass, embarrass, and dissuade participa-
tion in the litigation process and would impose a 
burden on the expert. Although Citizens in the trial 
court—and nonparty appellants on appeal—nominally 
challenged all fve of the requests, the substance of 
their arguments applies only to requests (1) through 
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(3). We therefore regard requests (4) and (5) as tacitly 
unchallenged both in the trial court and on appeal. 

Plaintiff responded that the information sought was 
relevant to the credibility and potential bias of Dr. 
Kneiser. Plaintiff also argued that MCR 2.302(B)(4) 
was inapplicable, so she did not need to move the trial 
court to allow her to subpoena Citizens’ experts. Fi-
nally, plaintiff argued that even if MCR 2.302(B)(4) did 
apply, the court should still require nonparty appel-
lants to produce the requested records because depos-
ing Dr. Kneiser would be costly and would impose an 
undue hardship on plaintiff. 

In a written order and opinion, the trial court 
denied Citizens’ motion. The trial court found that 
MCR 2.302(B)(4) was inapplicable because plaintiff 
was seeking information about Dr. Kneiser from her 
employer—Ability Assessments—not from Dr. 
Kneiser herself. The trial court also found that Citi-
zens failed to show how producing the requested 
records would be burdensome to Ability Assessments. 
Citizens then moved for reconsideration, attaching an 
affdavit from Dr. Kneiser, who stated that Ability 
Assessments does not prepare or maintain documents 
that separate sources of income from forensic evalu-
ations, examinations, deposition testimony, and trial 
testimony from other sources of income. The trial 
court admitted that “employer” had been a poor word 
to use in describing the relationship between Dr. 
Kneiser and Ability Assessments, but it nevertheless 
denied Citizens’ motion for reconsideration. Thereaf-
ter, nonparty appellants fled an emergency applica-
tion for leave to appeal. We granted nonparty appel-
lants’ application. Micheli v Mich Auto Ins Placement 

Facility, unpublished order of the Court of Appeals, 
entered March 25, 2021 (Docket No. 356559). 
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II. STANDARDS OF REVIEW 

We review a trial court’s decision to grant or deny 
discovery for an abuse of discretion. Arabo v Mich 

Gaming Control Bd, 310 Mich App 370, 397; 872 NW2d 
223 (2015). We also review for an abuse of discretion a 
trial court’s decision on a motion for a protective order. 
Id. “A trial court abuses its discretion when its decision 
falls outside the range of principled outcomes.” Id. at 
397-398 (quotation marks and citation omitted). “A 
trial court necessarily abuses its discretion when it 
makes an error of law.” Ronnisch Constr Group, Inc v 

Lofts on the Nine, LLC, 499 Mich 544, 552; 886 NW2d 
113 (2016). 

We review de novo the interpretation and applica-
tion of statutes, rules, and legal doctrines. Estes v 

Titus, 481 Mich 573, 578-579; 751 NW2d 493 (2008). 
“When ascertaining the meaning of a court rule, the 
reviewing court should focus frst on the plain lan-
guage of the rule in question, and when the language of 
the rule is unambiguous, it must be enforced as writ-
ten.” See Acorn Investment Co v Mich Basic Prop Ins 

Ass’n, 495 Mich 338, 350; 852 NW2d 22 (2014). This 
Court will generally not reverse when a trial court 
reached a correct result, even if the trial court did so on 
the basis of incorrect reasoning. Lewis v Farmers Ins 

Exch, 315 Mich App 202, 216; 888 NW2d 916 (2016). 

III. APPLICABILITY OF MCR 2.302(B)(4) 

Nonparty appellants and Citizens frst argue that 
the trial court erred by concluding that MCR 
2.302(B)(4) was inapplicable to plaintiff’s discovery 
request. We disagree. 

MCR 2.302(B)(4) sets forth the rules governing 
pretrial discovery and “ ‘facts known and opinions held 
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by experts.’ ” Spine Specialists of Mich, PC v State 

Farm Mut Auto Ins Co, 317 Mich App 497, 501; 894 
NW2d 749 (2016), quoting MCR 2.302(B)(4). In rel-
evant part, MCR 2.302(B)(4)(a) states: 

(4) Trial Preparation; Experts. Discovery of facts 
known and opinions held by experts, otherwise discover-
able under the provisions of subrule (B)(1) and acquired or 
developed in anticipation of litigation or for trial, may be 
obtained only as follows: 

(a)(i) A party may through interrogatories require an-
other party to identify each person whom the other party 
expects to call as an expert witness at trial, to state the 
subject matter about which the expert is expected to 
testify, and to state the substance of the facts and opinions 
to which the expert is expected to testify and a summary 
of the grounds for each opinion. 

(ii) A party may take the deposition of a person whom 
the other party expects to call as an expert witness at 
trial. The party taking the deposition may notice that the 
deposition is to be taken for the purpose of discovery only 
and that it shall not be admissible at trial except for the 
purpose of impeachment, without the necessity of obtain-
ing a protective order as set forth in MCR 2.302(C)(7). 

(iii) On motion, the court may order further discovery 
by other means, subject to such restrictions as to scope 
and such provisions (pursuant to subrule [B][4][c]) con-
cerning fees and expenses as the court deems appropriate. 

Nonparty appellants argue that MCR 2.302(B)(4) 
applies to any discovery request made to a nonparty 
expert regardless of whether the information sought is 
about the expert or is known to the expert. Plaintiff 
argues that MCR 2.302(B)(4) applies only when a party 
seeks “facts known” or “opinions held” by a nonparty 
expert and that plaintiff here was not seeking to 
discover Dr. Kneiser’s opinion or facts known to Dr. 
Kneiser. Plaintiff also argues that MCR 2.302(B)(4) 
applies only when the facts known or opinions held by 
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an expert were acquired or developed in anticipation of 
litigation, which the requested records here were not. 

As an initial matter, nonparty appellants argue that 
Dr. Kneiser and Ability Assessments are one and the 
same, so plaintiff’s subpoena to Ability Assessments 
was really a subpoena to Dr. Kneiser. We fnd this 
reasoning questionable. Subject to exceptions for mal-
practice, principles of respecting the corporate form 
generally apply to professional corporations. See Nu-

gent v Weed, 183 Mich App 791, 794-796; 455 NW2d 
409 (1990); Craig v Oakwood Hosp, 471 Mich 67, 93-99; 
684 NW2d 296 (2004). It appears that Dr. Kneiser 
wishes to “have it both ways,” at least to some extent. 
Nevertheless, as a practical matter, any fact known to 
Ability Assessments is necessarily known to Dr. 
Kneiser, and vice versa. Furthermore, the exception for 
malpractice does slightly blur the distinction between 
Dr. Kneiser and her professional corporation. Ulti-
mately, we need not resolve this question. 

In Spine Specialists, this Court noted that MCR 
2.302(B)(4) applies only to facts known or opinions held 
by an expert that were “ ‘acquired or developed in 

anticipation of litigation’ ”—not to any and all infor-
mation possessed by an expert. Spine Specialists, 317 
Mich App at 501-502, quoting MCR 2.302(B)(4). This 
Court has similarly held that to the extent an expert 
witness acquired information as a factual witness “or 
as a result or consequence of his or her normal busi-
ness activities and duties,” the expert is “treated just 
as if they were any other potential witness, and the 
scope of discovery as to them is limited only by the 
provisions of [MCR] 2.302(B)(1).” Linebaugh v 

Sheraton Mich Corp, 198 Mich App 335, 345; 497 
NW2d 585 (1993) (quotation marks, citation, and em-
phasis omitted). This Court in Spine Specialists con-



370 340 MICH APP 360 [Feb 
OPINION OF THE COURT 

cluded that a doctor who acquired facts about his 
patient while treating him could not be said to have 
acquired those facts in anticipation of litigation under 
MCR 2.302(B)(4). Spine Specialists, 317 Mich App at 
502. 

Nonparty appellants and Citizens cite several un-
published opinions of this Court. Unpublished opinions 
are not binding, although they may be persuasive. 
Eddington v Torrez, 311 Mich App 198, 203; 874 NW2d 
394 (2015). Nonparty appellants argue that in Smith v 

Goenka, unpublished per curiam opinion of the Court 
of Appeals, issued January 7, 2021 (Docket No. 
347127), pp 3-5, this Court held that MCR 2.302(B)(4) 
applies when a party seeks an expert witness’s fnan-
cial information. Although Smith did involve a party 
that requested fnancial information from an expert 
witness, no party contended that MCR 2.302(B)(4) was 
inapplicable, as plaintiff does here. Id. at 3-5. There-
fore, the applicability of MCR 2.302(B)(4) was not at 
issue in Smith, and Smith has no persuasive value in 
this matter. 

Citizens cites two additional unpublished cases, but 
Citizens presents no argument in support of those 
cases’ potential applicability. We therefore decline to 
consider those cases. Mitcham v Detroit, 355 Mich 182, 
203; 94 NW2d 388 (1959). Citizens also points out, 
correctly, that discovery should not be abused as a 
weapon of gamesmanship. Rock v Crocker, 499 Mich 
247, 267 n 15; 884 NW2d 227 (2016). We would whole-
heartedly agree with that proposition even if we were 
not bound to do so, which is why, as we discuss later in 
this opinion, the trial court has a duty to consider the 
propriety of the scope of a subpoena and balance the 
various parties’ competing interests. However, to the 
extent Citizens argues that certain information should 
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not be discoverable based on considerations beyond the 
facts of this case, Citizens presents a policy argument 
that is the exclusive province of the Legislature or our 
Supreme Court. 

Therefore, by its plain language, MCR 2.302(B)(4) 
does not apply here. Plaintiff requested nonparty ap-
pellants to produce records from 2017 through 2020 
showing Dr. Kneiser’s earnings for performing medi-
colegal work and showing the number of patient ex-
aminations Dr. Kneiser performed. In other words, 
plaintiff sought records kept in the ordinary course of 
business. Plaintiff did not seek facts or opinions ac-
quired or developed in anticipation of litigation or trial. 
Accordingly, regardless of the trial court’s reasoning, 
the trial court reached the correct result here: MCR 
2.302(B)(4) was inapplicable to plaintiff’s request. 

IV. SCOPE OF SUBPOENA 

Nonparty appellants also argue that the trial court 
still abused its discretion by declining to quash plain-
tiff’s subpoena because plaintiff’s subpoena was unrea-
sonable and oppressive under MCR 2.305(A)(4)(a) and 
because her request was beyond the scope of discovery 
under MCR 2.302(B)(1). We agree in part. 

“Michigan follows an open, broad discovery policy 
that permits liberal discovery . . . .” Reed Dairy Farm 

v Consumers Power Co, 227 Mich App 614, 616; 576 
NW2d 709 (1998). “However, Michigan’s commitment 
to open and far-reaching discovery does not encom-
pass fshing expeditions.” Augustine v Allstate Ins Co, 
292 Mich App 408, 419-420; 807 NW2d 77 (2011) 
(quotation marks, brackets, and citation omitted). 
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MCR 2.302(B)(1) addresses the general scope of discov-
ery: 

In General. Parties may obtain discovery regarding any 

non-privileged matter that is relevant to any party’s 

claims or defenses and proportional to the needs of the 

case, taking into account all pertinent factors, including 

whether the burden or expense of the proposed discovery 

outweighs its likely beneft, the complexity of the case, the 

importance of the issues at stake in the action, the amount 

in controversy, and the parties’ resources and access to 

relevant information. Information within the scope of 

discovery need not be admissible in evidence to be discov-

erable. 

“[A] trial court should protect parties from excessive, 
abusive, or irrelevant discovery requests.” Thomas M 

Cooley Law Sch v Doe 1, 300 Mich App 245, 260-261; 
833 NW2d 331 (2013). 

MCR 2.305(A)(1) allows a party to subpoena a non-
party to produce documents in the nonparty’s posses-
sion. MCR 2.305(A) states, in relevant part: 

(1) A represented party may issue a subpoena to a 

non-party for a deposition, production or inspection of 

documents, inspection of tangible things, or entry to land 

upon court order or after all parties have had a reasonable 

opportunity to obtain an attorney, as determined under 

MCR 2.306(A). An unrepresented party may move the 

court for issuance of non-party discovery subpoenas. . . . 

* * * 

(4) A subpoena issued under this rule is subject to the 

provisions of MCR 2.302(C), and the court in which the 

action is pending or in which the subpoena is served, on 

timely motion made by a party or the subpoenaed 
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non-party before the time specifed in the subpoena for 

compliance, may: 

(a) quash or modify the subpoena if it is unreasonable 

or oppressive; 

(b) enter an order permitted by MCR 2.302(C); or 

(c) conditionally deny the motion on prepayment by the 

party on whose behalf the subpoena is issued of the 

reasonable cost of producing documents or other tangible 

things. 

Nonparty appellants argue that the information 
sought by plaintiff is, at most, only marginally rel-
evant. Therefore, they contend that the trial court 
should have concluded that the expense of having 
nonparty appellants produce these records outweighs 
the likely beneft. For mostly the same reasons, non-
party appellants argue that plaintiff’s subpoena was 
unreasonable and oppressive under MCR 
2.305(A)(4)(a), and therefore the trial court should 
have quashed the subpoena. 

We disagree with nonparty appellants regarding 
relevance. Although the records were unrelated to the 
substantive legal issues in this case, they were related 
to Dr. Kneiser’s credibility, and information that bears 
on witness credibility or bias is never irrelevant. Lewis 

v LeGrow, 258 Mich App 175, 211; 670 NW2d 675 
(2003). To show that an expert witness is potentially 
biased, one may show that an expert has a pattern of 
testifying for a particular category of defendants, see 
Wilson v Stilwill, 411 Mich 587, 599-600; 309 NW2d 
898 (1981), and one may show that an expert has a 
pecuniary interest in the outcome, US Fire Ins Co v 

Citizens Ins Co of America, 156 Mich App 588, 592; 402 
NW2d 11 (1986). Whether nonparty appellants have a 
history of serving as experts for insurance companies, 
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and their compensation for doing so, bears on Dr. 
Kneiser’s credibility, and it is therefore relevant.4 

Nonparty appellants alternatively argue that even if 
MCR 2.302(B)(4) is inapplicable, the trial court erred 
by failing to quash the subpoena as being “unreason-
able or oppressive” under MCR 2.305(A)(4)(a). MCR 
2.305(A)(4)(a) uses the word “may.” Although the word 
“may” can impose a mandate, it usually connotes a 
grant of discretion. See People v Arnold, 502 Mich 438, 
466-467; 918 NW2d 164 (2018). In contrast, the plain 
language of MCR 2.302(B)(1) clearly obligates the trial 
court to balance the burden of the proposed discovery 
against the value of the proposed discovery. The trial 
court dispensed with this obligation by merely stating 
that Citizens had “not argued how compliance with the 
subpoenas would cause any hardship to the Doctors.” 
We decline to make a determination of whether the 
subpoena should be quashed. However, we conclude 
that the trial court’s analysis was inadequate. 

In fact, Citizens did argue that compliance with the 
subpoena would be time-consuming and expensive and 
that doing so would constitute an unfair invasion of Dr. 
Kneiser’s privacy.5 Citizens also implicitly argued that 

4 Plaintiff also argues that the requested records are relevant to 
establishing whether Dr. Kneiser was qualifed to conduct a mental or 
physical examination under MCL 500.3151. In relevant part, MCL 
500.3151(2)(b) imposes certain requirements on examining physicians 
for “the year immediately preceding the examination . . . .” (Emphasis 
added.) Even if plaintiff’s request were relevant to whether Dr. Kneiser 
met the requirements under this statute, only one year of records would 
be relevant. In other words, records from 2017, 2018, and most of 2019 
would be irrelevant. 

5 Individuals have a privacy interest in their personal tax returns. See 
Fassihi v St Mary Hosp of Livonia, 121 Mich App 11, 15-16; 328 NW2d 
132 (1982). However, we fnd persuasive the observation of the United 
States Court of Appeals for the Sixth Circuit that corporate fnancial 
records give rise to somewhat lessened (albeit not nonexistent) privacy 
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to the extent plaintiff sought discoverable information, 
there were less-intrusive means of obtaining that in-
formation. See generally Alberto v Toyota Motor Corp, 
289 Mich App 328, 336-339; 796 NW2d 490 (2010); 
Hamed v Wayne Co, 271 Mich App 106, 109-111; 719 
NW2d 612 (2006); Fitzpatrick v Secretary of State, 176 
Mich App 615, 617-618; 440 NW2d 45 (1989). The trial 
court’s failure to explicitly balance these consider-
ations as required by MCR 2.302(B)(1) hampers our 
review. See Ronnisch Constr Group, Inc, 499 Mich at 
552. 

Because the decision whether to quash a subpoena is 
discretionary, we will not make that decision on behalf 
of the trial court. However, for remand, we note that 
Citizens attached to its motion for reconsideration an 
affdavit of Dr. Kneiser that appears to have provided 
at least some of the information plaintiff sought.6 On 

concerns. Doe v United States, 253 F3d 256, 269 (CA 6, 2001). Federal 
caselaw is not binding, but we may consider it persuasive. Sharp v 

Lansing, 464 Mich 792, 802-803; 629 NW2d 873 (2001). As discussed, 
Dr. Kneiser chose to avail herself of the corporate form, and the 
subpoena was addressed to her professional corporation. Conversely, 
MCL 600.2169(5)(a) is plainly inapplicable because this is not a medical 
malpractice claim and plaintiff is not seeking nonparty appellants’ tax 
returns to show that Dr. Kneiser is unqualifed. 

6 Additionally, in its late-fled brief, Citizens contends that nonparty 
appellants have withdrawn their services and that this case is now 
moot. That contention is not a fact of record. Nevertheless, it is well 
established that courts may review a technically moot issue if the issue 
is of public signifcance and the underlying conduct is likely to recur yet 
evade judicial review. See, e.g., Detroit v Ambassador Bridge Co, 481 
Mich 29, 50-51; 748 NW2d 221 (2008). Citizens contends that insurance 
companies will never be able to retain their own hired doctors if those 
doctors may be subjected to discovery intended to show that those 
doctors are biased. The ability of insurance companies to conduct their 
own medical examinations is certainly one of public signifcance. Fur-
thermore, if all doctors choose to withdraw their services when served 
with a discovery request, the propriety of those discovery requests may 
never come to appellate review. Citizens’ own arguments demonstrate a 
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remand, the trial court shall proceed to balance the 
value of plaintiff’s proposed discovery, particularly in 
light of the disclosures already provided in Dr. 
Kneiser’s affdavit, against the burden of the discovery, 
including addressing nonparty appellants’ privacy con-
cerns and the practically available alternative means 
for plaintiff to discover the information. 

Vacated and remanded for proceedings that are 
consistent with this opinion. We do not retain jurisdic-
tion. 

BORRELLO, J., concurred with RONAYNE KRAUSE, J. 

GLEICHER, C.J. (concurring). The majority holds that 
the circuit court did not abuse its discretion by refusing 
to quash the third-party subpoena issued to Dr. 
Kneiser. I concur and write separately to expand on the 
majority’s analysis. 

The issue presented is whether plaintiff should 
have been permitted to serve a nonparty subpoena 
seeking the production of documents on defendant 
Citizens Insurance Company’s expert witness, Dr. 
Mary Kneiser. The subpoena requested information 
regarding the percentage of Dr. Kneiser’s time de-
voted to “independent medical examinations” during 
the preceding four years and copies of fnancial re-
cords refecting Dr. Kneiser’s earnings for performing 
“independent medical examinations” during the same 
period. The circuit court refused to quash the sub-

high likelihood that, unless we consider this case now, a similar 
situation will recur yet evade appellate review. We therefore choose to 
review this matter. 
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poena. I agree with the majority that the information 
sought was discoverable and that the case is not moot. 

I. MOOTNESS 

Whether a case is justiciable is a court’s initial 
consideration. Here, mootness did not surface as an 
issue until after the case was submitted to a panel for 
decision—telling timing, in my view. 

One week before oral argument, Ability Assess-
ments’ counsel fled an “emergency” motion to with-
draw this appeal on the ground of mootness. Counsel’s 
motion included a letter from Dr. Kneiser dated De-
cember 23, 2021, stating simply: “I withdraw as an 
expert witness in the above listed case.” We denied this 
“emergency” motion a few days later. On January 4, 
2022—the day before oral argument—Citizens fled a 
brief on appeal, a request for oral argument, and a 
motion for immediate consideration. During the nine 
months that the case awaited hearing in this Court, 
Citizens had not fled a single appellate pleading, 
despite having strenuously objected to the subpoena in 
the circuit court. 

Citizens’ late-fled appellate brief beseeched us to 
refrain from issuing a “published decision . . . affrm-
ing the trial court’s decision . . . .” During oral argu-
ment, counsel for Ability Assessments echoed this plea, 
adding a mootness argument based on Dr. Kneiser’s 
last-minute withdrawal. 

The majority properly holds that the issue presented 
by the parties’ briefng is publicly signifcant, capable 
of repetition, and yet likely to evade review. An addi-
tional legal ground defeats the mootness claim and 
justifes publication of this opinion. 
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The circumstances surrounding Dr. Kneiser’s with-
drawal as an expert smack of gamesmanship. The 
United States Supreme Court has declared that “post-
certiorari maneuvers designed to insulate a decision 
from review by this Court must be viewed with a 
critical eye.” Knox v Serv Employees Int’l Union, Local 

1000, 567 US 298, 307; 132 S Ct 2277; 183 L Ed 2d 281 
(2012). This permutation of mootness principles, 
known as the voluntary-cessation doctrine, has not yet 
been adopted in Michigan, but it applies here. 

In Knox, the petitioner had “defended the decision 
below on the merits,” but after certiorari was granted, 
took an action designed to render the case moot. Id. 
The Supreme Court held that the petitioner’s action— 
refunding union dues—would not justify a dismissal 
for mootness because the petitioner could simply re-
sume the challenged conduct after dismissal. Id. Here, 
Citizens and Ability Assessments waited until the 
eleventh hour to decide that they did not want this 
panel to review the validity of a third-party subpoena 
seeking an expert’s fnancial records. The legal issue 
presented in this appeal could arise again on remand 
and is likely to recur in other cases. 

Citizens vigorously contested the subpoena served 
on Ability Assessments in the circuit court. Ability 
Assessments and Dr. Kneiser fled an emergency ap-
plication to appeal the circuit court’s denial of Citizens’ 
motion to quash the subpoena. We granted the appli-
cation on March 25, 2021, and the briefs on appeal 
were fled by Ability Assessments and plaintiff by 
July 14, 2021. On December 3, 2021, this Court noti-
fed the parties of the names of the panel members 
assigned to the case. Suddenly, on December 23, 2021, 
Dr. Kneiser announced her withdrawal as an expert 
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and moved to dismiss the appeal as moot. And Citizens 
waited until the day before oral argument to join Dr. 
Kneiser’s motion. 

It is diffcult to view this turn of events as anything 
other than a ploy to avoid review by this Court of 
Appeals panel. Dr. Kneiser’s one-sentence letter to her 
counsel offers no reason for her decision to withdraw 
her services. Apparently, Dr. Kneiser had no interest in 
doing so until the identities of the three judges hearing 
this case were revealed. I regard this procedural pos-
turing “with a critical eye,” as directed by Knox. And in 
my view, there is no explanation for this sudden 
change of mind other than forum-shopping, which 
defeats mootness. 

Ability Assessments has not explained why this 
Court should now simply pass on an issue it persua-
sively argued was legally signifcant. Nor has it ad-
dressed a well-recognized exception to mootness in-
volving issues capable of repetition and yet evading 
review. A narrow exception to the voluntary-cessation 
doctrine provides that a case is moot when “subsequent 
events made it absolutely clear that the allegedly 
wrongful behavior could not reasonably be expected to 
recur.” United States v Concentrated Phosphate Export 

Ass’n, Inc, 393 US 199, 203; 89 S Ct 361; 21 L Ed 2d 
344 (1968). The party asserting mootness bears a 
“heavy burden” of persuasion. Friends of the Earth, Inc 

v Laidlaw Environmental Servs (TOC), Inc, 528 US 
167, 189; 120 S Ct 693; 145 L Ed 2d 610 (2000) 
(quotation marks and citation omitted). Ability Assess-
ments has not carried this burden. To the contrary, the 
facts support that today’s “mootness” argument is 
nothing more than a calculated diversionary tactic 
intended to avoid a decision by the three judges ran-
domly assigned to hear this case, and that had Ability 
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Assessments drawn a different panel, the legal issue 
would have been joined without protest. 

The voluntary-cessation rule prohibits a party from 
evading judicial review by ceasing challenged conduct 
to avoid judicial scrutiny. Here, the record strongly 
suggests blatant judge-shopping. Ability Assessments 
went to an unusual and costly length—fling an inter-
locutory application for leave to appeal—to seek re-
dress for a judicial ruling it characterized as clearly 
wrong and a fagrant abuse of discretion. This Court 
granted that application because it raised an issue 
worthy of plenary consideration. Because the situation 
presented here is likely to recur the next time a party 
seeks similar information from an expert witness, the 
public interest is served by addressing the fully briefed 
and well-argued legal issue here. 

II. AN OVERVIEW OF THE PERTINENT COURT RULES 

Ability Assessments raises three substantive argu-
ments: a nonparty subpoena may not be used to 
discover information possessed by an expert witness 
without leave of the court, an expert’s fnancial infor-
mation is beyond the permissible scope of discovery, 
and the circuit court abused its discretion by failing to 
quash the subpoena based on its “oppressiveness.” I 
would approach these arguments somewhat differently 
than the majority, but I reach the same ultimate 
conclusions. My analysis begins with the general prin-
ciples underlying the court rules governing discovery. 

The Michigan Court Rules declare at their outset 
that the rules “are to be construed, administered, and 
employed by the parties and the court to secure the 
just, speedy, and economical determination of every 
action and to avoid the consequences of error that does 
not affect the substantial rights of the parties.” MCR 
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1.105. A “just, speedy, and economical determination” 
of the case at hand is served by discovery that fulflls 
the central purpose of pretrial discovery: preparation 
of a lawsuit for trial. That purpose necessarily includes 
gathering the groundwork for effective cross-
examination of the other side’s witnesses. 

The scope of discovery authorized by the court rules 
is broad and explicitly recognizes that information 
relevant to a party’s “defenses” is discoverable and 
need not be admissible at trial: 

Parties may obtain discovery regarding any non-

privileged matter that is relevant to any party’s claims or 

defenses and proportional to the needs of the case, taking 

into account all pertinent factors, including whether the 

burden or expense of the proposed discovery outweighs its 

likely beneft, the complexity of the case, the importance of 

the issues at stake in the action, the amount in contro-

versy, and the parties’ resources and access to relevant 

information. Information within the scope of discovery 

need not be admissible in evidence to be discoverable. 

[MCR 2.302(B)(1).] 

A matter is “relevant” to a party’s defense when it has 
a practical bearing on that defense or is “pertinent” to 
it. McClellan v Collar (On Remand), 240 Mich App 403, 
410; 613 NW2d 729 (2000) (quotation marks and 
citation omitted). “Relevance” is broadly defned in 
Michigan to include evidence that has “any tendency” 
to make a fact of consequence more or less probable. 
MRE 401 (emphasis added). Our Supreme Court has 
explained, “The threshold is minimal: ‘any’ tendency is 
suffcient . . . .” People v Crawford, 458 Mich 376, 390; 
582 NW2d 785 (1998), citing MRE 401. 

Evidence of a witness’s bias readily qualifes as 
relevant and discoverable. 
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Bias is a common-law term describing “the relation-
ship between a party and a witness which might lead 
the witness to slant, unconsciously or otherwise, his 
testimony in favor of or against a party.” People v 

Layher, 464 Mich 756, 763; 631 NW2d 281 (2001) 
(quotation marks and citation omitted). A “witness’[s] 
like, dislike, or fear of a party, or by the witness’[s] 
self-interest” may demonstrate bias. Id. (quotation 
marks and citation omitted). “Proof of bias is almost 
always relevant because the jury, as fnder of fact and 
weigher of credibility, has historically been entitled to 
assess all evidence which might bear on the accuracy 
and truth of a witness’[s] testimony.” Id. (quotation 
marks and citation omitted). In Layher, our Supreme 
Court expressly advanced a “traditionally liberal view 
of cross-examination regarding witness bias.” Id. at 
768. See also Hayes v Coleman, 338 Mich 371, 381; 61 
NW2d 634 (1953) (“It is always permissible upon the 
cross-examination of an adverse witness to draw from 
him any fact or circumstance that may tend to show his 
relations with, feelings toward, bias or prejudice for or 
against, either party, or that may disclose a motive to 
injure the one party or to befriend or favor the other. 
The party producing a witness may not shield him 
from such proper cross-examination for the reason that 
the facts thus elicited may not be competent upon the 
merits of the cause.”) (quotation marks and citation 
omitted). 

The next question is whether an expert’s fnancial 
relationship to a party provides relevant and discover-
able evidence of bias. 

“Expert evidence can be both powerful and quite 
misleading because of the diffculty in evaluating it.” 
Daubert v Merrell Dow Pharm, Inc, 509 US 579, 595; 
113 S Ct 2786; 125 L Ed 2d 469 (1993) (quotation 
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marks and citation omitted). For that reason, cross-
examination may help a jury to sort out which experts 
are more credible than others. An expert witness’s 
credibility is critical to that inquiry. 

More than 40 years ago, our Supreme Court ac-
knowledged that “[a]n expert witness’s experience tes-
tifying in court may infuence the manner in which he 
or she testifes. The same is true for experience in 
evaluating cases which may come to court. It is thus 
proper to bring out on cross-examination the number of 
times a witness testifes in court, or is involved in 
particular types of cases.” Wilson v Stilwill, 411 Mich 
587, 599-600; 309 NW2d 898 (1981). Today, that is an 
unremarkable proposition. Routinely, experts are ex-
tensively questioned at deposition and trial regarding 
their testimonial track records. This Court has recog-
nized the importance and the legitimacy of such evi-
dence: 

While there is nothing improper about doctors choosing to 

spend a large amount of time reviewing cases and testify-

ing on behalf of injured persons, this does not mean that a 

reasonable person, made aware of how often such doctors 
give depositions, and the noteworthy fees such services 
command, might not, without pejorative intent, describe 
such practitioners as “litigation doctors” who “were paid a 
large amount of money.” [Hunt v Freeman, 217 Mich App 
92, 98; 550 NW2d 817 (1996) (citation omitted).] 

Indeed, counsel may properly refer to an opponent’s 
expert as a “professional witness” when the proofs 
showed the doctor’s practice was “limited to evalua-
tions.” Heins v Detroit Osteopathic Hosp Corp, 150 
Mich App 641, 644-645; 389 NW2d 141 (1986). 

Equally unremarkable is the notion that an expert 
who regularly testifes for one particular attorney or 
client may be biased in a party’s favor. Wilson, 411 
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Mich at 600-601. And because experts are compensated 
for their services, inquiry into the amount of compen-
sation received is also standard practice on cross-
examination. It is no stretch to conclude that an expert 
who is well compensated by a particular party, or who 
has a continuing and close fnancial relationship with a 
party, may be biased in that party’s favor. It is well 
accepted that “[a] showing of a pattern of compensation 
in past cases raises an inference of the possibility that 
the witness has slanted his testimony in those cases so 
he would be hired to testify in future cases.” Collins v 

Wayne Corp, 621 F2d 777, 784 (CA 5, 1980). 

[T]he fact that an expert witness may have a 20 year 
history of earning signifcant income testifying primarily 
as a witness for defendants, and an ongoing economic 
relationship with certain insurance companies, certainly 
fts within recognized examples of bias/prejudice impeach-
ment, making such facts relevant both to the subject 
matter of the litigation, and the claims and defenses 
raised, and placing it squarely within the scope of discov-
ery authorized by [Federal Rule of Civil Procedure] 
26(b)(1) . . . . [Behler v Hanlon, 199 FRD 553, 557 (D Md, 
2001).] 

That said, an expert’s tax returns and other fnan-
cial details may constitute private and confdential 
information, or may require time-consuming efforts to 
pull together. In medical malpractice cases, the Legis-
lature has decreed that an expert’s tax returns are 
simply off-limits. MCL 600.2169(5)(a). In all other 
cases, the court rules permit the trial judge to issue a 
protective order to protect an expert “from annoyance, 
embarrassment, oppression, or undue burden or ex-
pense . . . .” MCR 2.302(C). 

Michigan’s discovery rules authorize comprehen-
sive inquiry into relevant subjects, including a wit-
ness’s credibility, provided that the inquiry is “propor-
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tional to the needs of the case.” MCR 2.302(B)(1). The 
information at issue here is relevant to Dr. Kneiser’s 
possible bias in favor of insurance companies, specif-
cally, Citizens. Relevant information is discoverable. 
The more complicated questions are whether plain-
tiff’s subpoena seeking that information conformed 
with the court rules, and whether the burden or 
expense of the discovery of this information out-
weighs its likely benefts. 

III. MCR 2.302(B)(4) VERSUS MCR 2.305 

Two court rules are at play in this case: one govern-
ing discovery from expert witnesses, MCR 2.302(B)(4), 
and the other allowing a party to subpoena a nonparty 
for documents, MCR 2.305(A)(1). Ability Assessments 
contends that the expert-discovery rule trumps the 
nonparty-subpoena rule. In my view, these two rules 
should be read individually and then harmonized. This 
approach has been applied in countless cases. For 
example, in Costa v Community Emergency Med Servs, 

Inc, 263 Mich App 572, 584; 689 NW2d 712 (2004), we 
explained that where “the plain terms of the rules do 
not confict with each other, we interpret them indi-
vidually by their unambiguous terms. If we can con-
struct two rules so that they do not confict, that 
construction should control.” (Quotation marks and 
citations omitted.) More recently, we highlighted the 
importance of focusing on the “plain language” of the 
rules and discerning their intent based on that lan-
guage and the “structure” of the court rules as a whole. 
Decker v Trux R Us, Inc, 307 Mich App 472, 479; 861 
NW2d 59 (2014) (quotation marks and citation omit-
ted). When a potential confict is not “irreconcilable,” 
the two rules should be read as a “harmonious whole.” 
Id. at 481. Doing so here yields the conclusion that the 
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discovery of evidence relevant to an expert’s credibility 

may be pursued in several different ways. 

The catchline of MCR 2.302(B)(4) is “Trial Prepara-
tion; Experts.” The rule’s frst sentence provides that it 
covers “[d]iscovery of facts known and opinions held by 
experts, otherwise discoverable under the provisions of 
subrule (B)(1) and acquired or developed in anticipa-
tion of litigation or for trial . . . .” Information meeting 
that description may be discovered “only” in accor-
dance with the methods described in the balance of the 
rule. The rule does not offer the option of serving a 
third-party subpoena on a designated expert. The rule 
does, however, allow a court “[o]n motion” to “order 
further discovery by other means,” subject to payment 
of the expert of a reasonable fee for time spent in 
complying with a discovery request. MCR 
2.302(B)(4)(a)(iii). 

The majority correctly concludes that MCR 
2.302(B)(4) applies only to facts and opinions “acquired 
or developed” by an expert “in anticipation of litiga-
tion.” Information relevant to Dr. Kneiser’s credibility 
does not ft that description. The most natural con-
struction of the term “acquired or developed in antici-
pation of litigation” suggests that the rules’ drafters 
anticipated that other subjects would arise during 
discovery. But even if MCR 2.302(B)(4) is broadly and 
nontextually construed to include the information 
sought in the subpoena, any error in permitting the 
discovery is entirely harmless. 

MCR 2.302(B)(4)(a)(iii) empowers the circuit court 
to “order further discovery” on motion. Plaintiff did not 
bring the motion leading to the order from which this 
appeal fows—Ability Assessments and Dr. Kneiser 
did. This is a distinction without a difference, as the 
rule contemplates that a judge may order discovery of 
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an expert beyond the limits described in MCR 
2.302(B)(4)—and a judge did. 

And there is another reason that plaintiff’s failure to 
move for permission to serve the subpoena on Dr. 
Kneiser and her professional corporation is much ado 
about nothing. The rule permits a party to take an 
expert’s deposition. MCR 2.302(B)(4)(a)(ii). The rule 
governing depositions on oral examination, MCR 
2.306, allows a party’s notice of deposition to include “a 
request for the production of documents and tangible 
things at the taking of the deposition. MCR 2.310 
applies to the request.” MCR 2.306(B)(2). Ability As-
sessments and Dr. Kneiser concede that an expert’s 
“bias and credibility” are “relevant,” but contend that 
“such matters may be inquired into on cross examina-
tion” rather than being the subject of subpoenas. MCR 
2.306(B)(2) directly refutes that argument. The rule 
permitted plaintiff to seek information at issue by way 
of a notice of deposition accompanied by a request for 
production, which serves precisely the same function 
as a subpoena. Plaintiff apparently decided to forgo the 
deposition (in the time of COVID-19, not an unreason-
able choice). Once again, any deviation from the strict 
letter of the rules was harmless. 

“[T]he purpose of discovery is to simplify and clarify 
issues.” Reed Dairy Farm v Consumers Power Co, 227 
Mich App 614, 616; 576 NW2d 709 (1998). “Thus, the 
rules should be construed in an effort to facilitate trial 
preparation and to further the ends of justice.” Id. And 
the rules are intended to promote “the just, speedy, and 
economical determination of every action,” which re-
quires overlooking errors that “do[] not affect the sub-
stantial rights of the parties.” MCR 1.105. Here, Ability 
Assessments and Dr. Kneiser decry plaintiff’s failure to 
notice Dr. Kneiser’s deposition and to request the infor-
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mation contained in the third-party subpoena via a 
deposition notice. They have yet to explain what pos-
sible difference this could have made. Had the deposi-
tion notice been served with a request for production, 
Ability Assessments and Dr. Kneiser would have fled 
an objection. And exactly the same result would have 
been obtained. 

Finally, MCR 2.305(A)(1) and (2) permit a party to 
“issue a subpoena to a non-party for a deposition, 
production or inspection of documents, inspection of 
tangible things, or entry to land” and to state in the 
subpoena that “it is solely for producing docu-
ments . . . for inspection and copying, and that the 
party does not intend to examine the deponent.” The 
nonparty may move to quash the subpoena or to 
request prepayment of the reasonable cost of producing 
the documents. MCR 2.305(A)(4). MCR 2.305 is not 
limited to nonexperts. Reading this rule in conjunction 
with MCR 2.306(B) leads to the inescapable conclusion 
that MCR 2.305 offers an alternative pathway for 
discovering facts relevant to an expert’s credibility and 
evidence pertinent to MCL 500.3151(2)(b), which re-
quires that “[d]uring the year immediately preceding 
[an] examination” related to a claim for personal pro-
tection insurance benefts, a physician “must have 
devoted a majority of his or her professional time” to 
the “active clinical practice of medicine” or to the 
instruction of medical students. Facts germane to this 
statute are most easily garnered in precisely the man-
ner that plaintiff employed. 

The court rules under scrutiny do not confict. 
Rather, they are part of a comprehensive approach to 
discovery embodied by rules designed to open doors to 
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information rather than to make the process onerous 
and unreasonably complex. 

IV. PROTECTIVE ORDERS 

In its motion to quash the subpoena, Citizens argued 
that it was overly burdensome, expensive, and would 
“serve[] only to annoy and disturb” Dr. Kneiser. Citi-
zens alleged that it would take Dr. Kneiser “a signif-
cant amount of time” to comply but produced no 
evidence to that effect, such as an affdavit from Dr. 
Kneiser shedding light on her record-keeping prac-
tices. After the circuit court refused to quash the 
subpoena, Citizens fled a motion for reconsideration 
and attached an affdavit signed by Dr. Kneiser that 
partially addressed the subjects of the nonparty sub-
poena. But the affdavit provided no information rel-
evant to Citizens’ argument that the subpoena was 
unduly burdensome. 

The circuit court admitted in its opinion denying 
reconsideration that it had not initially addressed 
Citizens’ argument that the subpoena was oppressive 
or burdensome, noting that Citizens “still has not 
provided the Court with any information regarding the 
burden or expense of the proposed discovery in order 
for this Court to determine whether such outweighs its 
likely beneft.” The circuit court continued: 

Similarly, Citizens has not made a cogent argument 
that the subpoenas issued by Plaintiff were intended to 
harass, embarrass, and dissuade the Doctors from partici-
pating in the litigation process. Merely citing to a case 
where the Court of Appeals determined that it was not an 
abuse of discretion to deny a discovery request does not 
show that any discovery regarding an expert witness’[s] 
potential bias is intended to harass, embarrass, or intimi-
date them. 
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In my view, Citizens and Dr. Kneiser have been 
afforded ample opportunity to support that alleged 
burden imposed by the subpoena or that it was the 
product of improper motives. I would hold that the 
circuit court did not abuse its discretion in fnding the 
discovery proportional. Nevertheless, in its opinion on 
reconsideration the circuit court generously afforded 
Citizens the option of fling a “separate motion request-
ing a protective order.” Given that concession, I agree 
that remand regarding that question alone is appro-
priate. 
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CITY OF SOUTHFIELD v SHEFA, LLC 

Docket No. 350885. Submitted August 4, 2021, at Detroit. Decided 
February 10, 2022, at 9:05 a.m. Leave to appeal denied 509 Mich 
1055 (2022). 

The city of Southfeld brought an action against Shefa, LLC, in the 
Oakland Circuit Court, seeking, among other relief, a declaratory 
judgment that a vacant hotel defendant owned was a dangerous 
building and a nuisance under MCL 125.539 and MCL 125.402. 
Defendant had fled for federal bankruptcy protection in 2014, at 
which point it owed the Oakland County Treasurer nearly $3.8 
million in unpaid taxes and utility bills. In early 2016, the 
bankruptcy judge confrmed a plan under Chapter 11 of the 
federal bankruptcy code requiring defendant to execute a deed to 
the property in plaintiff’s favor that would be held in escrow by a 
title company and execute a frst-priority mortgage in favor of 
plaintiff. Under this plan, the deed documents would be released 
from escrow and returned to defendant, and the city’s mortgage 
would be discharged, upon confrmation that at least $2,100,000 
had been used on physical improvements to the property. The 
plan provided that the bankruptcy court would retain jurisdiction 
until the plan was fully consummated. Defendant executed a 
mortgage in favor of plaintiff in March 2016. The bankruptcy 
judge closed the case in February 2017, but several months later, 
the judge briefy reopened the case after plaintiff moved for 
default, alleging, among other things, that defendant had failed 
to make suffcient progress on renovating the property. The 
bankruptcy judge ruled that the court had subject-matter juris-
diction to decide the city’s motion under 28 USC 1334(b) because 
the city’s motion qualifed as a “core proceeding” under 28 USC 
157, it affected the liquidation of the assets of the estate or the 
adjustment of the debtor-creditor relationship under 28 USC 
157(b)(2)(O), and it was a proceeding “arising in” a case under 
Title 11 under 28 USC 1334(b). Plaintiff appealed the bankruptcy 
judge’s order in the federal district court, which affrmed the 
order. In July 2019, plaintiff brought this action against defen-
dant and Elbaz/Building, LLC, which was later dismissed and is 
not a party to this appeal. In Count I, plaintiff sought a declara-
tion that the property was a dangerous building and a nuisance 
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under Michigan statutory law. In Count II, plaintiff sought the 

appointment of a receiver because defendant had failed to timely 

pay various taxes, which entitled plaintiff to the appointment of 

a receiver under the terms of the parties’ mortgage. Plaintiff 

further alleged that defendant had violated the terms of the 

mortgage and the confrmed plan and order by failing to comply 

with various ordinances and environmental laws and allowing 

Elbaz/Building to record a construction lien against the property. 

In Count III, plaintiff sought judicial foreclosure of the mortgage, 

alleging that defendant had defaulted on its obligations under 

both the mortgage and the confrmed plan and order. Defendant 

moved for summary disposition under MCR 2.116(C)(4), (7), (8), 

and (10), and it also sought sanctions under MCR 2.109. After a 

hearing, the circuit court, Hala Jarbou, J., granted defendant’s 

motion for summary disposition under MCR 2.116(C)(4) and (10). 

The court concluded that because the relief plaintiff requested, if 

granted, would thwart the implementation of the bankruptcy 

plan, the court did not have subject-matter jurisdiction. Despite 
this conclusion, the court proceeded to reach the merits of 
plaintiff’s claims for declaratory relief and appointment of a 
receiver, concluding that summary disposition should be granted 
on these two claims under MCR 2.116(C)(10). The court also 
denied defendant’s request for sanctions. Plaintiff appealed. 

The Court of Appeals held: 

1. The circuit court erred by concluding that it lacked subject-
matter jurisdiction over this case. Const 1963, art 6, § 13 gives 
state circuit courts original jurisdiction in all matters not prohib-
ited by law. Under MCL 600.605, circuit courts have jurisdiction to 
hear and determine all civil claims and remedies, except where 
exclusive jurisdiction is given in the Constitution or by statute to 
some other court or where the circuit courts are denied jurisdiction 
by the Constitution or state statutes. Jurisdiction over bankruptcy 
matters is governed in part by 28 USC 1334, which provides that 
federal district courts have exclusive jurisdiction over all cases 
under Title 11, meaning cases brought by petition under 11 USC 
301, 302, or 303. Under 28 USC 1334(e)(1), the district court where 
the bankruptcy case is commenced or pending has exclusive in rem 
jurisdiction over the res of the debtor and the estate. The district 
court also has exclusive jurisdiction over any claim involving the 
construction of 11 USC 327 pursuant to 28 USC 1334(e)(2). 
However, for matters that merely arise under, arise in, or are 
otherwise related to a bankruptcy case, federal and state courts 
have concurrent jurisdiction under 28 USC 1334. The circuit court 
erred by focusing on whether the state-law claims were related to 
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defendant’s bankruptcy case because, even if they were, it would 

not have divested the circuit court of subject-matter jurisdiction 

over those claims unless and until the district court decided to take 

jurisdiction over those claims. Similarly, the circuit court’s analysis 

of “core” versus “noncore” proceedings was not relevant to the 

jurisdictional analysis. Plaintiff’s claims were not causes of action 

created by Title 11 or pursued as part of defendant’s bankruptcy 

case; rather, they involved the terms and conditions of a mortgage, 

which are matters of state contract law, and allegations of a 

nuisance and a dangerous building, which are governed by state 

statutes. The fact that the parties entered into the mortgage in 

accordance with the bankruptcy court’s confrmed plan and order 

did not mean that causes of action for breach of that contract had 
to be pursued as part of defendant’s now-closed bankruptcy case. 
Although the bankruptcy court took jurisdiction over the city’s 
motion to reopen the bankruptcy case, it did so under the original-
but-not-exclusive provision of 28 USC 1334(b), not the original-
and-exclusive provision of 28 USC 1334(a). Moreover, this case did 
not involve the same allegations or causes of action pursued before 
the bankruptcy judge, who recognized that the city might have 
state-law claims outside of the confrmed plan and order. There-
fore, this was not a case “under title 11” for purposes of 28 USC 
1334(a), nor did any of the city’s claims involve the construction of 
11 USC 327, so the grant of exclusive jurisdiction under 28 USC 
1334(e)(2) was not relevant. While the district court might have 
had exclusive jurisdiction over claims involving foreclosure and 
appointment of a receiver over real property under 28 USC 
1334(e)(1) had those claims been pursued during defendant’s 
bankruptcy case because such claims are considered in rem, not in 
personam, under Michigan law, it was not necessary to decide that 
issue. The circuit court’s grant of summary disposition to defen-
dant under MCR 2.116(C)(4) was reversed. 

2. The circuit court erred by reaching the merits of plaintiff’s 
claims after concluding that it lacked subject-matter jurisdiction. 
Because the erroneous ruling occurred at the very outset of the 
lawsuit, the record was insuffcient to determine whether there 
was a reasonable chance that further discovery would result in 
factual support for one or more of plaintiff’s claims. Accordingly, 
the grant of summary disposition was reversed as premature. 

3. Defendant’s arguments that plaintiff’s claims were pre-
cluded under the doctrines of res judicata and collateral estoppel 
were not addressed because they were raised for the frst time on 
appeal. 

Reversed. 
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BANKRUPTCY – JURISDICTION – STATE-LAW CLAIMS. 

Under 28 USC 1334, federal district courts have exclusive jurisdic-

tion over all cases under Title 11 of the United States Code; 

however, for matters that merely arise under, arise in, or are 

otherwise related to a bankruptcy case, federal and state courts 

have concurrent jurisdiction; a state court may exercise subject-

matter jurisdiction over cases involving state-law matters such as 

the terms and conditions of a mortgage entered into pursuant to 

a confrmed plan and order entered by a bankruptcy court unless 

a federal district court exercised its discretion to take jurisdiction 

over those claims (Const 1963, art 6, § 13). 

Plunkett Cooney (by Jeffrey C. Gerish and Douglas 

C. Bernstein) for plaintiff. 

Wood, Kull, Herschfus, Obee & Kull, PC (by Brian H. 

Herschfus) for defendant. 

Before: RIORDAN, P.J., and MARKEY and SWARTZLE, JJ. 

SWARTZLE, J. “Who decides?” is a question asked 
recently by prominent jurists,1 though it is a question 
as timeless as it is timely. The question arises when-
ever there is a dispute involving the separation of 
powers between branches of the same sovereign, and it 
similarly arises whenever there is a dispute involving 
the jurisdiction of different sovereigns. In this appeal, 
the question arises in a dispute involving a hotel whose 
owner entered and exited federal bankruptcy proceed-
ings, and now the city where the hotel is located seeks 
relief from that owner for alleged violations of state 
law. 

1 See, e.g., Nat’l Federation of Indep Business v Dep’t of Labor, 

Occupational Safety & Health Admin, 595 US ___, ___; 142 S Ct 661, 
667; 211 L Ed 2d 448 (2022) (Gorsuch, J., concurring); id. at ___; 142 S 
Ct at 670 (Breyer, Sotomayor, and Kagan, JJ., jointly dissenting); 
Sutton, Who Decides?: States as Laboratories of Constitutional Experi-

mentation (New York: Oxford University Press, 2022). 
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In this lawsuit for declaratory relief, appointment of 
receiver, and judicial foreclosure, plaintiff, the city of 
Southfeld, appeals as of right the circuit court’s order 
granting summary disposition in favor of defendant 
Shefa, LLC. The circuit court concluded that a federal 
district court had exclusive jurisdiction over the city’s 
claims because the claims related to defendant’s now-
closed bankruptcy case. In so holding, however, the 
circuit court misstated and misapplied federal law. We 
conclude that the circuit court has subject-matter 
jurisdiction over, at least, several of the city’s claims 
and, therefore, the circuit erred by dismissing the 
entire case under MCR 2.116(C)(4). Moreover, the 
circuit court erred by dismissing the city’s claims 
under MCR 2.116(C)(10) when discovery was still in its 
infancy. Accordingly, we reverse. 

I. BACKGROUND 

A. PROCEEDINGS IN BANKRUPTCY COURT 

This appeal concerns real property owned by defen-
dant and located at 16400 J. L. Hudson Drive, in 
Southfeld, Michigan. The property is a 14-story, 427-
room hotel built in 1974 on nine acres. See In re Shefa, 

LLC, 524 BR 717, 721 (Bankr ED Mich, 2015), aff’d 535 
BR 165 (ED Mich, 2015). In 2014, defendant fled for 
Chapter 11 bankruptcy protection under the federal 
bankruptcy code, 11 USC 101 et seq., in the United 
States Bankruptcy Court for the Eastern District of 
Michigan. During preconfrmation proceedings, the 
bankruptcy judge described the case as a “single asset 
real estate Chapter 11 bankruptcy case involving a 
vacant hotel,” in which the Oakland County Treasurer 
was the largest creditor. Id. at 720. When the petition 
was fled, taxes on the property had not been paid since 
2005, while water and sewerage charges had not been 



396 340 MICH APP 391 [Feb 

paid since 2009, resulting in defendant’s indebtedness 
to the Oakland County Treasurer in the approximate 
amount of $3,787,000. Id. at 723. 

During preconfrmation proceedings in 2015, the 
bankruptcy judge described the condition of the prop-
erty as follows: 

The Hotel is in poor condition. It has deteriorated 

greatly over the last several years, especially since it 

closed. The Appraisal indicates that there is extensive 

damage to the Hotel’s plumbing and electrical systems 

caused by building scrappers and scavengers, and that 

there has been extensive theft of copper wire and pipes 

from the Hotel. The Appraisal also notes that there are 

signifcant water leaks in the roof, and there are many 

broken skylights and window walls on the frst foor to 
contribute to those leaks. Even before the Hotel was shut 
down in 2010, there were already several items of deferred 
maintenance, all of which have only gotten worse since 
that time. Overall, the Hotel has a solid building struc-
ture, but it is in very poor shape internally and needs 
extensive repair. [Id. at 723-724.] 

As reiterated by the federal district court (sitting as an 
appellate court to review the decisions of the bank-
ruptcy judge), the hotel’s value had decreased signif-
cantly “due to its deteriorating condition and location 
in a declining area.” In re Shefa, 535 BR at 170. 

In early 2016, the bankruptcy judge confrmed a 
consensual Chapter 11 plan. See In re Shefa, LLC, 
unpublished order of the United States Bankruptcy 
Court for the Eastern District of Michigan, entered 
February 19, 2016 (Case No. 14-42812). The order 
contained several provisions relevant to the current 
dispute: (1) defendant must execute a deed to the 
property in favor of the city, to be held in escrow by a 
title company, and the city had the right (but not the 
obligation) to release the deed from escrow under 
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certain circumstances; (2) defendant must execute a 
limited power of attorney in favor of the city’s mayor 
and clerk, authorizing them to execute a deed to the 
property in favor of the city under certain circum-
stances; (3) defendant must execute and deliver a frst 
priority mortgage in favor of the city; (4) the deed 
documents would be released from escrow and re-
turned to defendant, and the city’s mortgage would be 
discharged, upon confrmation that at least $2,100,000 
had been used on physical improvements to the prop-
erty; and (5) defendant must obtain approval for its 
improvements within 180 days of the effective date of 
the plan. Id. at 4-6. 

The plan included the following retention-of-
jurisdiction provisions: 

“This Court shall retain jurisdiction in this matter until 

the Plan has been fully consummated including, but not 

limited to, the following reasons and purposes: 

* * * 

B. The determination of all questions and disputes 

regarding title to the assets of the estate or Debtor, . . . 

* * * 

E. The enforcement and interpretation of the terms and 

conditions of this Plan and the entry of orders in support 

of confrmation of this Plan. 

F. The entry of any order, including injunctions, neces-

sary to enforce the title, rights, and powers of Debtor, the 

Reorganized Debtor or any party-in-interest . . . .” [In re 

Shefa, LLC, 579 BR 438, 441 (Bankr ED Mich, 2017), aff’d 

by In re Shefa, LLC, unpublished opinion of the United 

States District Court for the Eastern District of Michigan, 

issued February 25, 2019 (Case No. 18-10073).] 



398 340 MICH APP 391 [Feb 

The order stated that the court “shall retain jurisdic-
tion for the enforcement of the foregoing terms [stated 
in the order], the confrmed Plan and this Order” and 
stated that, to “the extent inconsistent, the provisions 
of this Order shall control over” the plan. In re Shefa, 

LLC, unpub order at 6. 

Defendant executed a mortgage in favor of the city 
in March 2016. Defendant covenanted in that mort-
gage that it would “pay when due, prior to the imposi-
tion of penalties and interest, all taxes, assessments, 
and governmental charges levied” upon the property. 
The mortgage included a paragraph addressing waste 
and appointment of a receiver: 

17. Waste. Grantor’s failure, refusal or neglect to pay 
any taxes or assessments levied against the Property or 
any insurance premiums due upon policies insurance 
covering the Property will constitute waste under Michi-
gan Compiled Laws 600.2927, and the Mortgagee shall 
have a right to appointment of a receiver of the Property 
and of the rents and income from the Property, with such 
powers as the Court making such appointment confers. 
Grantor hereby irrevocably consents to such appointment 
in such event, and agrees that Mortgagee’s costs and 
expenses, including reasonable attorney fees, incurred in 
such proceeding shall be added to the Liabilities secured 
by this Mortgage. Payment by the Mortgagee for and on 
behalf of Grantor of any delinquent taxes, assessments, or 
insurance premiums payable by Grantor under the terms 
of this Mortgage will not cure the default herein described 
nor in any manner impair the Mortgagee’s right to ap-
pointment of a receiver as set forth herein. 

The mortgage also contained a paragraph regarding 
remedies for default. This paragraph granted the city 
the right to foreclose the mortgage and sell the prop-
erty at public auction or judicially foreclose the mort-
gage under MCL 600.3101 et seq., “upon the occurrence 
of an event of default under any of the Liabilities, as 
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defned in the Confrmation Order, or any default in 
the performance of any of the covenants, conditions 
and agreements contained in this Mortgage.” Finally, 
the mortgage provided that, if any lien was recorded 
against the property, the city had the authority, “at its 
option and without notice, [to] declare the entire Li-
abilities to be immediately due and payable and [to] 
institute all such proceedings, including foreclosure of 
this Mortgage,” as the city deemed necessary to protect 
its interest in the property. 

The bankruptcy judge closed the case in Febru-
ary 2017, but several months later, the judge briefy 
reopened the case to rule on a motion of default fled by 
the city. See In re Shefa, LLC, 579 BR at 440. The city 
alleged that defendant had defaulted under the con-
frmed plan and order in several ways: defendant had 
failed to make suffcient progress on renovating the 
subject property; the city had issued letters of default 
to defendant on fve occasions for defendant’s various 
failures to meet its obligations under the confrmed 
plan and order; and the site plan obtained by defen-
dant had expired without being renewed or extended. 
Id. 

The bankruptcy judge held that the court had 
subject-matter jurisdiction to decide the city’s motion 
under 28 USC 1334(b). Id. The bankruptcy judge fur-
ther held that the city’s motion qualifed as a “core 
proceeding” for two reasons: it was a proceeding “ ‘af-
fecting the liquidation of the assets of the estate or the 
adjustment of the debtor-creditor . . . relationship’ ” un-
der 28 USC 157(b)(2)(O), and it was a proceeding 
“arising in” a case under Title 11, within the meaning of 
28 USC 1334(b). Id. The bankruptcy judge concluded 
that the city’s motion presented a dispute over which 
the court had retained jurisdiction under the confrmed 
plan and order. Id. at 441. 
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In addressing the city’s arguments, the bankruptcy 
judge held open the possibility that the city had poten-
tial recourse against defendant, outside the remedies 
provided in the confrmed plan and order: 

It is clear that [defendant] is not guilty of “doing nothing,” 

even though the City is not satisfed with [defendant’s] 

progress. Nor has the City demonstrated that it would be 

without any recourse outside the confrmed Plan, under 

applicable nonbankruptcy law, to address such an extreme 

situation of [defendant] doing nothing to renovate the 

Property after obtaining site plan approval. To the con-

trary, during the hearing, for example, the City’s counsel 

alluded to the possible actions of (1) foreclosing on the 

City’s mortgage on the Property; and (2) declaring the 

building on the Property a nuisance and demolishing it. 

[Id. at 446 (emphasis added).] 

The bankruptcy judge denied the city’s motion because 
the city had failed to demonstrate that an event of 
default had occurred, as described under the confrmed 
plan and order; the bankruptcy judge further con-
cluded that, even if an event of default had occurred, 
the city was not entitled to the relief that it sought. Id. 
at 445. 

The city appealed the bankruptcy judge’s order to 
the federal district court. In re Shefa, LLC, unpub-
lished opinion of the United States District Court for 
the Eastern District of Michigan, issued February 25, 
2019 (Case No. 18-10073). The district court affrmed, 
concluding that the bankruptcy judge did not abuse his 
discretion by fnding that the city had failed to identify 
an event of default. Id. at 16. 

B. PROCEEDINGS IN STATE CIRCUIT COURT 

While the federal proceedings were taking place, 
Elbaz/Building, LLC fled a construction lien for un-
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paid labor and materials against the property, in the 
amount of $215,766. Later in March 2019, a fre 
started by an intruder damaged the property. The local 
fre department estimated that the fre damage was 
relatively modest (approximately $3,200). 

In July 2019, the city sued defendant in the Oakland 
Circuit Court. (The city also sued Elbaz/Building, LLC, 
but the company was later dismissed and is not a party 
to this appeal.) In Count I, the city sought a declaration 
that the property was a “dangerous building” as de-
fned in MCL 125.539(b), (g), (i), and (j), and a “nui-
sance” as defned in MCL 125.402(18). In Count II, the 
city sought the appointment of a receiver because 
defendant had failed to timely pay various taxes, which 
qualifed as waste and entitled the city to the appoint-
ment of a receiver under the terms of the parties’ 
mortgage. The city further alleged that defendant had 
violated the mortgage and confrmed plan and order by 
failing to comply with various ordinances and environ-
mental laws and allowing a lien to be recorded against 
the property. Finally, in Count III, the city sought 
judicial foreclosure of the mortgage, alleging that de-
fendant had defaulted on its obligations under both the 
mortgage and the confrmed plan and order. Shortly 
after fling its complaint, the city moved for appoint-
ment of a receiver, relying on statute, court rule, and 
the parties’ mortgage agreement. The circuit court 
held a hearing on the city’s motion and denied the 
motion that same day without explanation. 

In lieu of answering the city’s complaint, defendant 
moved for summary disposition under MCR 
2.116(C)(4) (subject-matter jurisdiction), (7) (prior 
judgment), (8) (state a claim), and (10) (genuine issue 
of material fact) in August 2019. As part of the motion, 
defendant sought sanctions under MCR 2.109 (frivo-
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lous claims). The city opposed the motion, and defen-
dant replied in support of its motion. The circuit court 
held a hearing on the motion in September 2019, and 
the parties argued consistently with their respective 
briefs. With respect to the alleged code violations, the 
city offered to provide documentary evidence in sup-
port, but the circuit court declined, explaining: “Listen, 
I’m not—right now, I’m not addressing what the state 
of the building is or isn’t. It—in the sense that I—I just 
want to know what jurisdiction I have [’]cause it seems 
like the bankruptcy court either has addressed these 
issues or maybe still is. But you’re telling me that’s not 
the case.” At the conclusion of the hearing, the circuit 
court took the matter under advisement. 

The circuit court subsequently issued a written 
opinion and order granting defendant’s motion for 
summary disposition under MCR 2.116(C)(4) and (10). 
The circuit court frst explained its understanding of 
federal bankruptcy jurisdiction: 

This case is somewhat unusual because Plaintiff, at 
least in part, is petitioning a state trial court to enforce an 
order of the United States Bankruptcy Court arising out of 
Defendant Shefa LLC’s chapter 11 bankruptcy. Under 28 
USC §1334 the US District Courts have exclusive and 
original jurisdiction over all cases under or related to title 
11 involving “all of the property, wherever located, of the 
debtor as of the commencement of such case, and of 
property of the estate. . . .” The US District Courts also 
have original but not exclusive jurisdiction over “all claims 
or causes of action that involve construction of section 327 
of title 11, United States Code, or rules relating to disclo-
sure requirements under section 327.” Id. 

Furthermore, 28 USC §157(b)(1) allows bankruptcy 
judges to hear and determine all cases under title 11 and 
all core proceedings arising under title 11, which includes 
in §157(b)(2)(N), “orders approving the sale of property 
other than property resulting from claims brought by the 
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estate against persons who have not fled claims against 

the estate.” Proceedings which affect the “liquidation of 

the assets of the estate or the adjustment of debtor-

creditor . . . relationship” are deemed core proceedings 

and are within the exclusive jurisdiction of the Bank-

ruptcy Court. 28 USC §157(b)(2)(O). 

When the potential resolution of issues requires the 

interpretation of Plans and Orders issued by the Bank-

ruptcy Court or concerns the disposition of a debtor’s 

property that was subject to bankruptcy proceedings, the 

Bankruptcy Court likely retains jurisdiction. Matter of 

Delaware & Hudson Ry Co, 122 BR 887, 891[,] 895; 21 

Bank Ct Dec 437 (Bankr CA 3, 1991). Even where a claim 
is asserted on the basis of State law, that claim may still 
be subject to the jurisdiction of the Bankruptcy Court. 28 
USC §157(b)(3). Matter of Delaware, 122 BR at 895. 

This is true even when the bankruptcy case has been 
closed. “[W]here there is a close nexus to the bankruptcy 
plan or proceeding, as when a matter affects the interpre-
tation, implementation, consummation, execution, or ad-
ministration of a confrmed plan . . . retention of post-
confrmation bankruptcy court jurisdiction is normally 
appropriate.” In Re Resorts Intern Inc, 372 F3d 154, 
168-169; 43 Bank Ct Dec 46 (Bankr CA 3, 2004), In Re 

Thickstun Bros Equipment Co Inc, 344 BR 515, 521; 46 
Bankr Ct Dec 158 (Bankr CA 6, 2006). “[T]he ‘close nexus’ 
test is applicable to ‘related to’ jurisdiction over any claim 
or cause of action fled post-confrmation, regardless of 
when the conduct giving rise to the claim or cause of action 
occurred.” In Re Seven Fields Development Corp, 505 F3d 
237, 264-265; 48 Bankr Ct Dec 276 (Bankr CA 3, 2007). 
The Bankruptcy Court’s jurisdiction over these issues can 
extend decades after a Plan was confrmed. Travelers 

Indem Co v Bailey, 557 US 137, 151; 129 S Ct 2195; 174 L 
Ed 2d (2009). It is these jurisdictional considerations that 
this Court fnds dispositive in this case. 

In its analysis of bankruptcy jurisdiction, the circuit 
court focused on whether the city’s requested relief 
“could be granted without preventing the consumma-
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tion, implementation, or execution of the bankruptcy 
plan.” The circuit court concluded that each component 
of the city’s requested relief, if granted, would thwart 
the implementation of the bankruptcy plan. On this 
basis, the circuit court concluded that it did not have 
subject-matter jurisdiction and granted summary dis-
position to defendant under MCR 2.116(C)(4). 

Despite fnding that it did not have subject-matter 
jurisdiction, the circuit court also reached the merits of 
the city’s claims for declaratory relief and appointment 
of a receiver. The circuit court concluded that summary 
disposition should be granted on these two claims for 
lack of a genuine issue of material fact under MCR 
2.116(C)(10). On defendant’s request for sanctions, the 
circuit court denied any relief, fnding that it “cannot 
say that Plaintiff’s argument was devoid of legal merit 
and frivolous.” 

C. NEW FEDERAL COURT PROCEEDING 

In April 2020, defendant sued the city and others in 
the United States District Court for the Eastern Dis-
trict of Michigan. Defendant made several claims in 
that federal case that mirrored those made by the city 
here, including breach of contract, inverse condemna-
tion, conspiracy, and constitutional violations. In its 
complaint, defendant invoked the district court’s gen-
eral jurisdiction under 28 USC 1331 and supplemental 
jurisdiction under 28 USC 1367(a); it did not invoke 
jurisdiction under the bankruptcy code. In Septem-
ber 2021, the district court dismissed all of defendant’s 
claims under Federal Rule of Civil Procedure 12(b)(6), 
with the exception of defendant’s state-law claim for 
inverse condemnation. The district court recognized 
that the city’s appeal was before this Court, and with 
respect to matters of federal-court abstention, the 
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district court noted that “the issue may be revisited at 
the request of the parties” once this appeal was re-
solved. Shefa, LLC v City of Southfeld, unpublished 
order of the United States District Court for the 
Eastern District of Michigan, issued September 28, 
2021 (Case No. 2:20-cv-11038). 

II. ANALYSIS 

On appeal, the city argues that the circuit court 
erred in holding that the court lacked subject-matter 
jurisdiction to adjudicate the claims in this case. The 
city also argues that the circuit court erred in reaching 
and granting summary disposition under MCR 
2.116(C)(10) on several of its claims. The city is correct 
on both fronts. 

Before proceeding further, a brief note on nomencla-
ture is helpful. Article III federal district courts have 
jurisdiction over bankruptcy cases. 28 USC 1334(a). 
Congress has authorized district courts to refer bank-
ruptcy cases and related matters to Article I bank-
ruptcy judges, 28 USC 157, and the United States 
District Court for the Eastern District of Michigan has 
done this via local rule, ED Mich LR 83.50. When we 
discuss the jurisdiction of federal district courts with 
respect to bankruptcy cases and related matters, we 
sometimes refer to the “bankruptcy court” or “bank-
ruptcy judge” in this opinion. These and similar refer-
ences should be understood to mean the bankruptcy 
judge working by reference under the jurisdiction of 
the federal district court. 

A. STANDARD OF REVIEW 

The circuit court granted defendant’s motion for 
summary disposition under MCR 2.116(C)(4) and 
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(C)(10). Jurisdictional questions under MCR 
2.116(C)(4) are questions of law that are reviewed de 
novo. See Frederick v Federal-Mogul Corp, 273 Mich 
App 334, 336; 733 NW2d 57 (2006). “MCR 2.116(C)(4) 
permits a trial court to dismiss a complaint when the 
court lacks jurisdiction of the subject matter.” Meisner 

Law Group, PC v Weston Downs Condo Ass’n, 321 Mich 
App 702, 714; 909 NW2d 890 (2017) (cleaned up). This 
Court likewise reviews de novo a trial court’s decision 
on a motion for summary disposition under MCR 
2.116(C)(10). McLean v Dearborn, 302 Mich App 68, 72; 
836 NW2d 916 (2013). 

B. SUBJECT-MATTER JURISDICTION 

We begin with the circuit court’s subject-matter 
jurisdiction. “Subject-matter jurisdiction is the right of 
the court to exercise judicial power over a class of 
cases, not the particular case before it.” In re War-

shefski, 331 Mich App 83, 88; 951 NW2d 90 (2020) 
(cleaned up). “A trial court is duty-bound to recognize 
the limits of its subject-matter jurisdiction, and it must 
dismiss an action when subject-matter jurisdiction is 
not present.” Meisner, 321 Mich App at 714. A chal-
lenge to a court’s subject-matter jurisdiction is deter-
mined by allegations in the pleadings. Trost v Buckstop 

Lure Co, Inc, 249 Mich App 580, 587-588; 644 NW2d 54 
(2002). 

Circuit courts of this state have subject-matter ju-
risdiction over a broad swath of cases. As set forth in 
Article 6, § 13 of our 1963 Constitution, circuit courts 
“have original jurisdiction in all matters not prohibited 
by law.” Following this constitutional grant, the Legis-
lature set forth the circuit court’s jurisdiction as fol-
lows: “Circuit courts have original jurisdiction to hear 
and determine all civil claims and remedies, except 
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where exclusive jurisdiction is given in the constitution 
or by statute to some other court or where the circuit 
courts are denied jurisdiction by the constitution or 
statutes of this state.” MCL 600.605. “It is presumed 
that circuit courts have subject-matter jurisdiction 
unless jurisdiction is expressly prohibited or given to 
another court by constitution or statute.” In re War-

shefski, 331 Mich App at 88 (cleaned up). 

With respect to the claims raised by the city, there is 
no serious question whether, absent the bankruptcy 

proceedings, the circuit court has subject-matter juris-
diction over the claims—it does. Generally speaking, 
claims of breach of a mortgage agreement, nuisance, 
and dangerous building can be brought in circuit court, 
as can requests for a receivership or foreclosure. See 
MCL 554.1016; MCL 600.2926; MCL 600.2927; MCL 
600.2940; MCL 125.542; MCL 600.3101; MCL 600.601; 
MCL 600.605; and Eaton Co Bd of Co Rd Comm’rs v 

Schultz, 205 Mich App 371, 375; 521 NW2d 847 (1994). 
The parties have not identifed, and we are not aware 
of, any state statute that would divest the circuit court 
of subject-matter jurisdiction over the city’s claims. 
Nor have the parties identifed any federal statute 
outside the bankruptcy context that is relevant to the 
circuit court’s subject-matter jurisdiction, and simi-
larly, we are not aware of any such federal statute. 
Having narrowed the inquiry, we turn now to the 
federal bankruptcy code. 

C. JURISDICTION OF FEDERAL DISTRICT COURTS OVER 
BANKRUPTCY MATTERS 

In contrast to our state’s circuit courts, federal 
district courts have jurisdiction over what can be 
characterized as a narrower swath of cases, understood 
in terms of subject matter if not geographical reach. 
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Our federal system of government is one of limited 
sovereignty, Nat’l Federation of Indep Business v Sebe-

lius, 567 US 519, 533; 132 S Ct 2566; 183 L Ed 2d 450 
(2012), and that limited sovereignty is refected in the 
narrower subject-matter jurisdiction of its courts, 
Kokkonen v Guardian Life Ins Co of America, 511 US 
375, 377; 114 S Ct 1673; 128 L Ed 2d 391 (1994). 
Doctrines of abstention, including that described as 
“Our Federalism,” inform how federal and state courts 
interact when presented with competing arguments 
about which court should take jurisdiction over a 
particular cause of action. Younger v Harris, 401 US 
37, 43-45; 91 S Ct 746; 27 L Ed 2d 669 (1971); see also 
17B Wright & Miller, Federal Practice & Procedure, 
Younger v Harris (3d ed), § 4251. 

The question here involves federal bankruptcy law, 
and as described by commentators, “[b]ankruptcy is a 
highly specialized subspecies of federal jurisdiction.” 
13D Wright & Miller, Federal Practice & Procedure, 
Bankruptcy (3d ed), § 3570. Until 1978, the jurisdic-
tion of federal district courts over bankruptcy cases 
and matters was exclusive and complete. Id. 

In 1984, Congress overhauled the bankruptcy code, 
including jurisdiction. Bankruptcy Amendments and 
Federal Judgeship Act, PL 98-353, 98 Stat 333 (1984). 
With respect to the jurisdiction of federal district 
courts, § 1334 of the code provides in relevant part: 

(a) Except as provided in subsection (b) of this section, 

the district courts shall have original and exclusive juris-

diction of all cases under title 11. 

(b) Except as provided in subsection (e)(2), and notwith-

standing any Act of Congress that confers exclusive juris-

diction on a court or courts other than the district courts, 

the district courts shall have original but not exclusive 



409 2022] SOUTHFIELD V SHEFA, LLC 

jurisdiction of all civil proceedings arising under title 11, 

or arising in or related to cases under title 11. 

* * * 

(e) The district court in which a case under title 11 is 

commenced or is pending shall have exclusive 

jurisdiction— 

(1) of all the property, wherever located, of the debtor as 

of the commencement of such case, and of property of the 

estate; and 

(2) over all claims or causes of action that involve 

construction of section 327 of title 11, United States Code, 

or rules relating to disclosure requirements under section 

327. [28 USC 1334.] 

Based on this section, courts have identifed four 
distinct categories of bankruptcy matters over which 
federal district courts have subject-matter jurisdiction 
under § 1334(a) and (b). These are: “(1) ‘cases under 
title 11,’ (2) ‘proceedings arising under title 11,’ (3) 
proceedings ‘arising in’ a case under title 11, and (4) 
proceedings ‘related to’ a case under title 11.” In re 

Wolverine Radio Co, 930 F2d 1132, 1141 (CA 6, 1991), 
quoting 28 USC 1334. “The frst category refers merely 
to the bankruptcy petition itself, fled pursuant to 11 
U.S.C. §§ 301, 302, or 303,” In re Wolverine Radio Co, 
930 F2d at 1141, or, as explained by the United States 
Court of Appeals for the Sixth Circuit in Robinson v 

Mich Consol Gas Co Inc, 918 F2d 579, 583 (CA 6, 1990), 
the phrase “ ‘cases under title 11’ as used in section 
1334(a) is a term of art signifying an action commenced 
in a federal district court or bankruptcy court with the 
fling of a petition pursuant to 11 U.S.C. §§ 301, 302, or 
303.” With respect to the other three categories, the 
Sixth Circuit streamlined the jurisdictional analysis in 
In re Wolverine: 
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For the purpose of determining whether a particular 

matter falls within bankruptcy jurisdiction, it is not 

necessary to distinguish between the second, third, and 

fourth categories (proceedings “arising under,” “arising 

in,” and “related to” a case under title 11). These refer-

ences operate conjunctively to defne the scope of jurisdic-

tion. Therefore, for purposes of determining section 

1334(b) jurisdiction, it is necessary only to determine 

whether a matter is at least “related to” the bankruptcy. 

[In re Wolverine, 930 F2d at 1141 (citations omitted).] 

In its opinion and order in this case, the circuit court 
set forth the following with respect to bankruptcy 
jurisdiction: “Under 28 USC § 1334 the US District 
Courts have exclusive and original jurisdiction over all 
cases under or related to title 11 involving ‘all of the 
property, wherever located, of the debtor as of the 
commencement of such case, and of property of the 
estate. . . .’ ” As can be seen from the above excerpt of 
the bankruptcy code, the circuit court misstated fed-
eral law. Pursuant to § 1334, federal district courts 
have exclusive jurisdiction over “all cases under title 
11,” i.e., cases brought by petition under 11 USC 301, 
302, or 303. Moreover, the district court where the 
bankruptcy case is commenced or pending has exclu-
sive in rem jurisdiction over the res of the debtor and 
estate. 28 USC 1334(e)(1). Finally, that district court 
also has exclusive jurisdiction over any claim involving 
the construction of 11 USC 327. 28 USC 1334(e)(2). 
But, for those matters that merely arise under, arise 
in, or are otherwise related to a bankruptcy case, the 
district court has original jurisdiction, but such juris-
diction is not exclusive. 28 USC 1334(b); Delphi Auto 

Sys, LLC v Segway Inc, 519 F Supp 2d 662, 665 (ED 
Mich, 2007). Rather, the federal and state courts have 
concurrent jurisdiction, and the matters can be heard 
by either one. 13D Wright & Miller, Federal Practice & 
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Procedure, Bankruptcy (3d ed), § 3570. The circuit 
court erred by stating otherwise. 

This error undermined the circuit court’s jurisdic-
tional analysis. The circuit court did not focus, for 
example, on whether the city’s claims are part of 
defendant’s bankruptcy case or involved construction 
of 11 USC 327, either one of which would have placed 
exclusive jurisdiction over the claims in the district 
court and divested the circuit court of jurisdiction. 
Instead, the circuit court focused its attention on 
whether the claims are “related to” defendant’s bank-
ruptcy case. 

It might well be the case that the district court has 
original jurisdiction over the city’s claims under the 
“related to” component of 28 USC 1334(b), but this 
would not mean that such jurisdiction is also exclusive. 
Even if the state-law claims are related to defendant’s 
bankruptcy case, this would not divest the circuit court 
of subject-matter jurisdiction over those claims unless 
and until the district court decided in its discretion to 
take jurisdiction over those claims. In instances where 
its jurisdiction is concurrent, not exclusive, the district 
court can abstain from taking jurisdiction over matters 
involving Title 11 “in the interest of justice, or in the 
interest of comity with State courts or respect for State 
law.” 28 USC 1334(c)(1); see also 28 USC 1334(c)(2) 
(outlining where abstention is required). 

Similarly, as with its focus on “related to” proceed-
ings, the circuit court’s analysis of “core” versus “non-
core” proceedings strayed from the relevant jurisdic-
tional analysis. Whether a matter is “core” or not has 
relevance to whether a bankruptcy judge has the 
authority to adjudicate one of the types of proceedings 
listed in 28 USC 157(b) or, instead, must make pro-
posed fndings of fact and conclusions of law to the 
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district court. Wellness Int’l Network, Ltd v Sharif, 575 
US 665, 670-671; 135 S Ct 1932; 191 L Ed 2d 911 
(2015); Exec Benefts Ins Agency v Arkison, 573 US 25, 
33-34; 134 S Ct 2165; 189 L Ed 2d 83 (2014). Section 
157 does not, however, enlarge the jurisdiction of 
federal courts; the provision merely allocates the juris-
diction created by 28 USC 1334. In re Holly’s, Inc, 172 
BR 545, 556 (Bankr WD Mich, 1994). Thus, for our 
purposes, the focus must remain on whether 28 USC 
1334 itself grants exclusive jurisdiction to the district 
court. 

The city’s claims are not causes of action created by 
Title 11 or pursued as part of defendant’s bankruptcy 
case. Rather, the city has asserted claims in a state 
civil lawsuit involving the terms and conditions of a 
mortgage, which fall under state contract law. Simply 
because the parties entered into the mortgage in ac-
cordance with the bankruptcy court’s confrmed plan 
and order does not mean that any and all causes of 
action for breach of that contract must be pursued as 
part of defendant’s now-closed bankruptcy case. Like-
wise, the city maintains that defendant has created a 
public nuisance and dangerous building, both of which 
are governed by state statute, not the bankruptcy code. 

Defendant emphasizes that the city previously al-
leged a default of the confrmed plan and order before 
the bankruptcy judge, the judge exercised jurisdiction, 
and the district court affrmed that bankruptcy judge’s 
decision. Although accurate, defendant’s argument is 
incomplete—the bankruptcy judge did, indeed, take 
jurisdiction over the city’s motion to reopen the bank-
ruptcy case, but the judge did so under the original-
but-not-exclusive provision of 28 USC 1334(b), not the 
original-and-exclusive provision of 28 USC 1334(a). 
Moreover, this case does not involve the same allega-
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tions or causes of action pursued before the bankruptcy 
judge. In fact, the bankruptcy judge expressly recog-
nized that the city might have state-law claims outside 
of the confrmed plan and order. 

Thus, this is not a case “under title 11” for purposes 
of 28 USC 1334(a). See In re Wolverine, 930 F2d at 
1141; see also In re Eastland Partners Ltd Partnership 

v Brown, 199 BR 917, 919 (Bankr ED Mich, 1996) 
(holding that cases “under title 11” involve a cause of 
action “created by title 11”). Nor do any of the city’s 
claims involve the construction of 11 USC 327, so the 
grant of exclusive jurisdiction under 28 USC 1334(e)(2) 
is not relevant here. 

The district court’s exclusive in rem jurisdiction 
under 28 USC 1134(e)(1) raises a more interesting 
question. Under Michigan law, claims of breach of 
contract and nuisance are considered as claims in 
personam. Specialties Distribution Co v Whitehead, 
313 Mich 696, 699-700; 21 NW2d 926 (1946) (contract); 
Fraser Twp v Haney, 327 Mich App 1, 12-13; 932 NW2d 
239 (2018), vacated 504 Mich 968 (2019) (nuisance); 
Fraser Twp v Haney (On Remand), 331 Mich App 96, 
101; 951 NW2d 97 (2020) (“The matter is again re-
versed and remanded to the trial court for further 
proceedings consistent with this opinion and our origi-
nal opinion.”).2 A party to the mortgage can breach that 
contract, but it makes little sense to speak of real 
property breaching a mortgage. Similarly, a party can 
develop or use real property in such a way as to create 
a public nuisance or dangerous building, meaning that 
the cause of action is really one in personam against 
the party who wrongfully developed or used the prop-

2 Although not relevant here, certain claims of nuisance could be 
characterized as in rem or quasi in rem. See, e.g., State ex rel Bailes v 

Guardian Realty Co, 237 Ala 201, 205; 186 So 168 (1939). 
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erty, rather than against the real property itself. Thus, 
for these claims of the city, 28 USC 1334(e)(1) does not 
vest exclusive jurisdiction in the district court. 

But, under Michigan law, causes of action involving 
foreclosure and appointment of a receiver over real 
property are considered in rem, not in personam. 
Lansing Drop Forge Co v American State Savings 

Bank, 273 Mich 124, 128; 262 NW 756 (1935) (re-
ceiver); Detroit v 19675 Hasse, 258 Mich App 438, 
448-452; 671 NW2d 150 (2003) (foreclosure). Had a 
party pursued similar claims during the pendency of 
defendant’s bankruptcy case, it appears that the dis-
trict court would have had exclusive jurisdiction over 
the claims under 28 USC 1334(e)(1). It is unclear, 
however, how long (if at all) the district court retains 
exclusive jurisdiction over the res of the bankruptcy 
case and estate once the plan is confrmed and the case 
is closed. 

On the one hand, “[s]ection 1334 does not expressly 
limit the bankruptcy court’s jurisdiction following plan 
confrmation. Nevertheless, all courts that have ad-
dressed the question have ruled that once confrmation 
occurs, the bankruptcy court’s jurisdiction shrinks.” In 

re General Media, Inc, 335 BR 66, 73 (SD NY, 2005) 
(citation omitted). 

“Once the bankruptcy court confrms a plan of reorgani-
zation, the debtor may go about its business without 
further supervision or approval. The frm also is without 
the protection of the bankruptcy court. It may not come 
running to the bankruptcy judge every time something 
unpleasant happens.” [Id., quoting Pettibone Corp v Ea-

sley, 935 F2d 120, 122 (CA 7, 1991); see also Eastland, 199 
BR at 921.] 

In fact, “[a] bankruptcy estate usually ceases to exist 
after a reorganization plan is confrmed.” In re Celeb-
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rity Home Entertainment, Inc, 210 F3d 995, 998 (CA 9, 
2000); see also 11 USC 1142 (effect of confrmation). 
And when the estate ceases to exist, exclusive jurisdic-
tion does not appear to follow the property. See 9 Am 
Jur 2d, Bankruptcy, § 730, p 879 (“Jurisdiction does 
not follow the property; it lapses when property leaves 
the estate.”). 

On the other hand, there are instances when a 
bankruptcy estate survives postconfrmation. 11 USC 
1142; see also Hillis Motors, Inc v Hawaii Auto Dealers’ 

Ass’n, 997 F2d 581, 589-590 (CA 9, 1993). The bank-
ruptcy judge in defendant’s case retained jurisdiction 
over certain postconfrmation matters, and the judge 
had reopened the case long enough to resolve the city’s 
postconfrmation motion. But, as explained by the 
United States Court of Appeals for the First Circuit, “a 
bankruptcy court may not ‘retain’ jurisdiction it never 
had—i.e., over matters that do not fall within § 1334’s 
statutory grant.” Gupta v Quincy Med Ctr, 858 F3d 
657, 663 (CA 1, 2017). 

We are mindful that a court has an ongoing obliga-
tion “to question sua sponte its own jurisdiction over a 
person, the subject matter of an action, or the limits of 
the relief it may afford.” Yee v Shiawassee Co Bd of 

Comm’rs, 251 Mich App 379, 399; 651 NW2d 756 
(2002). With that said, we are also mindful that neither 
the parties nor the circuit court raised or addressed the 
district court’s exclusive jurisdiction over real property 
under 28 USC 1334(e)(1). Finally, we are mindful that, 
as a state court, we are not often called upon to 
interpret and apply bankruptcy law, a specialized and 
complex subset of federal law. Although a plain reading 
of the statutory language as well as the weight of 
judicial authority appear to favor the lapse of any 
exclusive jurisdiction over the property under 28 USC 
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1334(e)(1), we need not defnitely resolve the matter 
today. As explained above, the circuit court is not 
divested by 28 USC 1334(a) or (e)(2) of subject-matter 
jurisdiction over at least some of the city’s claims, and 
we will leave to future development whether the circuit 
court is restricted by 28 USC 1334(e)(1) from granting 
relief in the form of forfeiture or receivership. 

To sum, we hold that the circuit court erred in 
concluding that, by application of 28 USC 1334, the 
circuit court did not have subject-matter jurisdiction 
over any of the city’s claims. The federal district court 
does not have, by application of 28 USC 1334(a), 
exclusive jurisdiction over the city’s claims, and it was 
reversible error for the circuit court to conclude other-
wise. Moreover, the district court does not have exclu-
sive jurisdiction under 28 USC 1334(e)(2) over any of 
the city’s claims. We leave open the question on the 
effect, if any, of 28 USC 1334(e)(1) with respect to any 
of the city’s claims or relief sought. Accordingly, we 
reverse the circuit court’s grant of summary disposi-
tion to defendant under MCR 2.116(C)(4). 

D. SUMMARY DISPOSITION ON OTHER GROUNDS 

Despite the fact that the circuit court concluded that 
it lacked subject-matter jurisdiction over any of the 
city’s claims, it proceeded to reach the merits of the 
claims for declaratory relief and appointment of a 
receiver, dismissing them for lack of a genuine issue of 
material fact under MCR 2.116(C)(10). In this respect, 
the circuit court also erred. 

The circuit court’s ruling occurred at the very outset 
of the lawsuit, even though discovery had hardly 
commenced. “Generally, a motion for summary dispo-
sition under MCR 2.116(C)(10) is premature when 
discovery on a disputed issue has not been completed.” 
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Colista v Thomas, 241 Mich App 529, 537; 616 NW2d 
249 (2000). To bolster its position opposing defendant’s 
motion for summary disposition, the city offered to 
provide the circuit court with evidence to supports its 
allegations, but the circuit court declined: “Listen, I’m 
not—right now, I’m not addressing what the state of 
the building is or isn’t. It—in the sense that I—I just 
want to know what jurisdiction I have ‘cause it seems 
like the bankruptcy court either has addressed these 
issues or maybe still is. But you’re telling me that’s not 
the case.” But then the circuit court went beyond the 
jurisdictional question and addressed the merits of the 
city’s claims in its subsequent opinion and order. 

The current record is not suffcient for us to conclude 
that “there is no reasonable chance that further dis-
covery will result in factual support for” one or more of 
the city’s causes of action. Id. at 538. We reverse the 
circuit court’s grant of summary disposition to defen-
dant under MCR 2.116(C)(10) as premature on this 
record. If, once discovery has closed, there is a basis for 
a party to seek summary disposition under MCR 
2.116(C)(10), then the party can move for such relief in 
accordance with the appropriate court rules. 

Defendant also argues on appeal that the city’s 
claims fail on the grounds of res judicata and collateral 
estoppel. For this alternate reason, defendant asks 
that we affrm the circuit court’s grant of summary 
disposition under MCR 2.116(C)(7). The circuit court 
did not, however, address whether one or more of the 
city’s claims were precluded by the doctrines of res 
judicata and collateral estoppel, and we will not do so 
for the frst time on appeal. Jawad A Shah, MD, PC v 

State Farm Mut Auto Ins Co, 324 Mich App 182, 210; 
920 NW2d 148 (2018). 
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Finally, as we previously noted, there is ongoing 
litigation between these parties in federal district 
court. The federal lawsuit was fled after the present 
lawsuit, and, as a consequence, the parties could not 
explore with the circuit court how that federal lawsuit 
impacts the present one, if at all. Nor was the matter of 
the courts’ concurrent jurisdictions developed by the 
parties on appeal; in fact, neither party alerted this 
Court to the district court’s recent order entered on 
September 28, 2021. In that order, the district court 
declined the city’s request to abstain based, in part, on 
the circuit court’s erroneous dismissal of the city’s 
lawsuit on grounds of subject-matter jurisdiction and 
lack of a genuine issue of material fact. The district 
court explained that the question of abstention could 
be revisited if the circuit court’s dismissal was re-
versed. Given our ruling today, we expect that the 
matter of which trial court is the best forum for 
resolving the parties’ various claims will be explored 
further by the parties and trial courts. 

III. CONCLUSION 

Our ruling on appeal is a narrow one. The circuit 
court erred when it concluded that the federal district 
court had exclusive jurisdiction under 28 USC 1334 
over all of the city’s claims. The circuit court likewise 
erred when it dismissed several of the city’s claims 
under MCR 2.116(C)(10). For the reasons stated in this 
opinion, we reverse the circuit court’s ruling granting 
defendant’s motion for summary disposition in its 
entirety, and we remand to the circuit court for further 
proceedings consistent with this opinion. We decline to 
address the parties’ additional arguments, which can 
be addressed by the circuit court in the frst instance. 
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Reversed and remanded for further proceedings 
consistent with this opinion. We do not retain jurisdic-
tion. 

RIORDAN, P.J., and MARKEY, J., concurred with 
SWARTZLE, J. 
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BOWMAN v WALKER 

Docket No. 355561. Submitted February 1, 2022, at Grand Rapids. 
Decided February 10, 2022, at 9:10 a.m. 

Derek and Brenda Bowman brought an action in the Kent Circuit 

Court against Larry Walker and Rodney Lauderdale, asserting 

claims of negligence, premises liability, violation of MCL 554.139, 

and loss of consortium. Larry Walker owned the apartment 

complex in which plaintiffs lived, and Rodney Lauderdale was the 

property manager of the complex. In February 2019, Brenda 

injured her knees and one hip when she slipped and fell on 
snow-covered ice as she was exiting her apartment on her way to 
work. Bowman exited through her front door because the area 
around the back door of her apartment was covered with snow; 
however, the area outside her front door was also covered in snow. 
Plaintiffs fled their complaint, and defendants moved for sum-
mary disposition. The court, Mark A. Trusock, J., granted defen-
dants’ motion and dismissed plaintiffs’ claims. In granting the 
motion, the court concluded (1) that the ordinary negligence claim 
failed because Brenda’s injury was caused by an allegedly dan-
gerous condition of the land, which sounded in premises liability, 
not ordinary negligence, (2) that the premises-liability claim 
failed because the alleged hazard was open and obvious and was 
not effectively unavoidable, (3) that the claim under MCL 554.139 
failed because the accumulation of snow and ice on the walkway 
was merely inconvenient and did not render the walkway unft 
for its intended purpose, and (4) that the loss-of-consortium claim 
failed because it was derivative of the other claims, all of which 
were dismissed. Plaintiffs appealed. Brenda Bowman passed 
away while the appeal was pending, and her estate was substi-
tuted as a party. 

The Court of Appeals held: 

1. Premises liability arises from defendant’s duty as an 
owner, possessor, or occupier of land. If a plaintiff’s injury arose 
from an allegedly dangerous condition on the land, the action 
sounds in premises liability, rather than in ordinary negligence, 
even when the plaintiff alleges that the premises possessor 
created the condition giving rise to the plaintiff’s injury. Relevant 
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here, because plaintiffs alleged that Brenda was injured after 

encountering a dangerous condition on the premises, plaintiffs’ 

claim sounded in premises liability, not in ordinary negligence. As 
a result, the trial court correctly dismissed plaintiffs’ claim of 
ordinary negligence. Further, Lauderdale could not have been 
held liable on a premises-liability theory because he was the 
property manager for the apartment complex; he was not the 
owner, possessor, or occupier of land. 

2. In general, a premises owner owes a duty to an invitee to 
exercise reasonable care to protect the invitee from unreasonable 
risk of harm caused by a dangerous condition on the land. The 
duty of the premises owner generally does not extend to open and 
obvious dangers. Whether a danger is open and obvious depends 
on whether an average person with ordinary intelligence would 
have discovered it upon casual inspection. This is an objective 
standard in which the objective nature of the condition of the 
premises at issue must be examined. By its very nature, a 
snow-covered surface presents an open and obvious danger be-
cause of the high probability that it may be slippery. Black ice, 
however, is not an open and obvious danger unless there is 
evidence that the black ice in question would have been visible on 
casual inspection before the fall or without other indicia of a 
potentially hazardous condition. There are two instances in 
which the special aspects of an open and obvious hazard could 
give rise to liability: when the danger is unreasonably dangerous 
or when the danger is effectively unavoidable. The hazard is 
effectively unavoidable when a person, for all practical purposes, 
is required or compelled to confront the dangerous hazard. Under 
the open and obvious danger doctrine, a hazard can also be 
deemed effectively unavoidable if the plaintiff confronted it to 
enter their place of employment for purposes of work. The 
analysis centers on whether a reasonable premises possessor in 
the defendant’s circumstances could reasonably foresee that the 
employee would confront the hazard despite its obviousness; the 
key is whether alternatives were available and would have been 
used by a reasonable person in the employee’s circumstances. 
Stated differently, courts addressing this issue should consider 
whether a reasonable person in the plaintiff’s circumstances 
would have used any available alternatives to avoid the hazard. 
However, a hazard is not avoidable simply because the employee 
could have elected to skip work or breach other requirements of 
their employment. These principles that apply to circumstances 
in which an employee is injured by a hazard they confront while 
entering their place of work, also apply to a tenant injured while 
encountering a hazard when leaving their place of residence in 
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order to travel to work. In this case, although the ice on which 

Brenda slipped was covered by snow—i.e., it was not visible upon 

casual inspection—the fact that it was covered by snow indicated 

that it was a potentially hazardous condition so as to render it 

open and obvious. However, Brenda presented evidence that she 

was leaving her apartment to go to work when she slipped and 

fell, and both exits from her home led to snow-covered pathways. 

Because plaintiffs presented suffcient evidence to show that 

Brenda confronted the snow and ice to travel from her residence 

to her workplace for purposes of her employment, and because 

defendants did not show as a matter of law that any reasonable 

alternative would have allowed Brenda to avoid the hazard, there 

is a genuine question of material fact as to whether the condition 

was effectively unavoidable. Accordingly, the trial court erred by 

dismissing plaintiffs’ premises-liability claim. 

3. MCL 554.139(1) provides, in part, that in every lease or 

license of residential premises, the lessor or licensor covenants 

that the premises and all common areas are ft for the use 

intended by the parties and to keep the premises in reasonable 

repair during the term of the lease or license, and to comply with 

the applicable health and safety laws of the state and of the local 

unit of government where the premises are located; liability 

under the statute cannot be negated by the open and obvious 

danger doctrine. A common area need not be in ideal condition to 

be rendered ft for its intended purpose. A sidewalk is a common 

area for purposes of MCL 554.139(1)(a). Because the intended use 

of a sidewalk is walking on it, a sidewalk completely covered with 

ice is not ft for that purpose; however, a sidewalk covered only in 

patches of ice does not render the sidewalk unft for its intended 

purpose. Similarly, while the primary purpose of a parking lot is 

a place to store vehicles, tenants must have reasonable access to 

their parked vehicles, which includes being able to walk across 

the parking lot to access their vehicles. With regard to snow and 

ice in a common area, a plaintiff must present more evidence than 

simply the presence of ice or snow and someone falling. Plaintiffs 

in this case only presented evidence that the sidewalk had some 

ice and snow on it, which indicated, at most, that access was 

inconvenient or that the patio was not in peak condition. Thus, 

plaintiffs failed to demonstrate that there was a genuine issue of 

material fact regarding whether the patio, which the trial court 

concluded was like a sidewalk, was ft for its intended purpose. 

The trial court therefore correctly dismissed plaintiff’s claims 

that defendants violated MCL 554.139(1). 
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4. A claim of loss of consortium is derivative, and recovery is 

contingent on the injured spouse’s recovery of damages for the 

injury. Because the trial court erred by dismissing plaintiff’s 

premises-liability claim, it erred by dismissing plaintiffs’ claim 

for loss of consortium. 

Affrmed in part, reversed in part, and remanded for further 

proceedings. 

NEGLIGENCE – PREMISES LIABILITY – OPEN AND OBVIOUS DANGERS – SPECIAL 

ASPECTS – EFFECTIVELY UNAVOIDABLE DANGERS – TENANT TRAVELING TO 

WORK. 

A premises possessor generally owes no duty to protect invitees 

from dangerous conditions on the land that are open and obvious, 

but if special aspects of a condition make an open and obvious risk 

unreasonably dangerous, the premises possessor has a duty to 

undertake reasonable precautions to protect invitees from that 

risk; special aspects of an open and obvious hazard can give rise 

to liability when the danger is unreasonably dangerous or when 

the danger is effectively unavoidable; a hazard may be deemed 

effectively unavoidable if (1) a plaintiff confronted the hazard to 
enter their workplace for work purposes or (2) a plaintiff-tenant 
confronted the hazard when leaving their residence to travel to 
work and no reasonable alternatives were available. 

Johnson Law, PLC (by Christopher Patrick Desmond) 
for plaintiffs. 

Wheeler Upham, PC (by Jeffrey D. DenBraber and 
Jon J. Schrotenboer) for defendants. 

Before: BORRELLO, P.J., and M. J. KELLY and REDFORD, 
JJ. 

M. J. KELLY, J. Derick Bowman, individually and as 
personal representative of the estate of Brenda Bow-
man,1 appeals as of right an order granting summary 
disposition to defendants, Larry Walker and Rodney 
Lauderdale, under MCR 2.116(C)(10). We affrm in 

1 Brenda Bowman passed away while this appeal was pending, and 
her estate was substituted as a party. 
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part, reverse in part, and remand to the trial court for 
further proceedings. 

I. BASIC FACTS 

On February 8, 2019, Brenda Bowman exited her 
apartment on her way to work. Because the area 
around the back door of her apartment was covered 
with snow, Bowman decided to leave through the front 
door. That area, however, was also covered in snow. 
Just outside her front door, she slipped on ice that was 
covered by snow and fell. As a result of her fall, she 
sustained injuries to her knees and her hip. 

On July 17, 2019, Bowman and her husband fled a 
complaint against Walker, the owner of the apartment 
complex, and Lauderdale, the property manager, rais-
ing counts of negligence, premises liability, and loss of 
consortium. In an amended complaint, they added an 
allegation that defendants had violated MCL 554.139. 
Defendants moved for summary disposition under 
MCR 2.116(C)(10), asserting that the snow and ice 
accumulation was an open and obvious hazard and 
that they did not breach any duty owed to Bowman 
under MCL 554.139. They also argued that the loss-of-
consortium claim should be dismissed because it was 
derivative of the other claims. In response, Bowman 
and her husband asserted that the ice was not open 
and obvious because it was covered by snow, and, even 
if it were open and obvious, it was effectively unavoid-
able because Bowman had to confront the hazard to go 
to work. They also argued that their claim against 
Lauderdale was one for ordinary negligence, not prem-
ises liability, so the open and obvious danger doctrine 
did not apply to bar that claim. Finally, they asserted 
that the walkway was not ft for its intended purpose 
because it was covered in snow and ice, and they noted 
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that the open and obvious danger doctrine does not 
apply to violations of MCL 554.139. In a reply brief, 
defendants asserted that because the claim was based 
on an alleged defective condition on the land, it was a 
premises-liability claim, not an ordinary-negligence 
claim. Further, defendants contended that Bowman’s 
lease had been terminated prior to the accident, so she 
was not a tenant owed a duty under MCL 554.139. 

Following oral argument, the court entered an order 
dismissing plaintiffs’ claims under MCR 2.116(C)(10). 
The court held that the hazard causing Bowman’s 
injury was open and obvious and was not effectively 
unavoidable. Recognizing that the injury was caused 
by an allegedly dangerous condition on the land, the 
court rejected the argument that part of the complaint 
sounded in ordinary negligence. With respect to the 
claimed violation of MCL 554.139, the trial court 
concluded that the accumulation of ice and snow on the 
walkway was “merely inconvenient” and did not render 
the walkway unft for its intended purpose. The loss-
of-consortium claim was dismissed because it was 
derivative of the other claims, all of which had been 
dismissed. This appeal follows. 

II. SUMMARY DISPOSITION 

A. STANDARD OF REVIEW 

Plaintiffs argue that the trial court erred by grant-
ing defendants’ motion for summary disposition. A trial 
court’s decision to grant a motion for summary dispo-
sition is reviewed de novo. Barnard Mfg Co, Inc v Gates 

Performance Engineering, Inc, 285 Mich App 362, 369; 
775 NW2d 618 (2009). “De-novo review means that we 
review the legal issue independently, without defer-
ence to the lower court.” Swanzy v Kryshak, 336 Mich 
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App 370, 377; 970 NW2d 407 (2021) (quotation marks 
and citation omitted). 

B. ANALYSIS 

1. NATURE OF THE CLAIM 

Plaintiffs argue that the trial court erred by dismiss-
ing their claim against Lauderdale because that claim 
sounds in ordinary negligence, not premises liability. 
However, “[i]f the plaintiff’s injury arose from an 
allegedly dangerous condition on the land, the action 
sounds in premises liability rather than ordinary neg-
ligence; this is true even when the plaintiff alleges that 
the premises possessor created the condition giving 
rise to the plaintiff’s injury.” Buhalis v Trinity Continu-

ing Care Servs, 296 Mich App 685, 692; 822 NW2d 254 
(2012). Here, Bowman alleges that she slipped and fell 
on snow-covered ice. That is, she alleges that she was 
injured after encountering a dangerous condition on 
the premises. As a result, her claim sounds in premises 
liability rather than ordinary negligence. See id. And 
because Lauderdale is not an owner, possessor, or 
occupier of the premises, he cannot be held liable on a 
premises-liability theory. See Laier v Kitchen, 266 
Mich App 482, 493; 702 NW2d 199 (2005) (“In a 
premises liability claim, liability emanates merely 
from the defendant’s duty as an owner, possessor, or 
occupier of land.”). Consequently, the trial court did not 
err by rejecting plaintiffs’ claim that they had brought 
a claim sounding in ordinary negligence. 

2. PREMISES LIABILITY 

A premises owner generally “owes a duty to an 
invitee to exercise reasonable care to protect the invi-
tee from unreasonable risk of harm caused by a dan-
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gerous condition on the land.” Lugo v Ameritech Corp, 

Inc, 464 Mich 512, 516; 629 NW2d 384 (2001). This 
duty generally does not extend to open and obvious 
dangers. Id. “ ‘Where the dangers are known to the 
invitee or are so obvious that the invitee might reason-
ably be expected to discover them, an invitor owes no 
duty to protect or warn the invitee unless he should 
anticipate the harm despite knowledge of it on behalf 
of the invitee.’ ” Id. (brackets omitted), quoting Riddle 

v McLouth Steel Prod Corp, 440 Mich 85, 96; 485 
NW2d 676 (1992). 

“Whether a danger is open and obvious depends on 
whether it is reasonable to expect that an average 
person with ordinary intelligence would have discov-
ered it upon casual inspection.” Hoffner v Lanctoe, 492 
Mich 450, 461; 821 NW2d 88 (2012). “This is an 
objective standard, calling for an examination of ‘the 
objective nature of the condition of the premises at 
issue.’ ” Id., quoting Lugo, 464 Mich at 523-524. The 
hazard in this case was snow-covered ice. Although 
plaintiffs contend that the danger posed by the ice was 
hidden by the accumulation of snow, that fact does not 
negate the open and obvious nature of the hazard. 
Instead, as explained by this Court in Ververis v 

Hartfeld Lanes (On Remand), 271 Mich App 61, 67; 
718 NW2d 382 (2006), “as a matter of law that, by its 
very nature, a snow-covered surface presents an open 
and obvious danger because of the high probability 
that it may be slippery.” Contrary to plaintiffs’ argu-
ment on appeal, the ice in this case is not akin to black 
ice. Black ice, by defnition, is either invisible or nearly 
invisible. Slaughter v Blarney Castle Oil Co, 281 Mich 
App 474, 483; 760 NW2d 287 (2008). In Slaughter, this 
Court explained that, as a result, black ice is not an 
open and obvious danger unless there is evidence “that 
the black ice in question would have been visible on 
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casual inspection before the fall or without other 
indicia of a potentially hazardous condition.” Id. Al-
though plaintiffs presented evidence indicating that 
the ice in this case was not visible upon casual inspec-
tion prior to her fall, the fact that it was covered in 
snow is nevertheless an indicium “of a potentially 
hazardous condition,” so as to render the hazard open 
and obvious. Id. See also Ververis, 271 Mich App at 67. 

Plaintiffs next argue that, even if the hazard were 
open and obvious, special aspects of the open and 
obvious hazard give rise to liability. There are “two 
instances in which the special aspects of an open and 
obvious hazard could give rise to liability: when the 
danger is unreasonably dangerous or when the danger 
is effectively unavoidable.” Hoffner, 492 Mich at 463. In 
Hoffner, the Supreme Court explained that “the stan-
dard for ‘effective unavoidability’ is that a person, for 
all practical purposes, must be required or compelled to 
confront a dangerous hazard.” Id. at 469. 

Plaintiffs argue that the hazard in this case was 
effectively unavoidable because both exits from the 
apartment were covered in snow and because Bowman 
had to leave to go to work. The question, therefore, is 
whether a hazard that one must confront in order to 
get to his or her place of employment for work purposes 
is effectively unavoidable. The trial court concluded 
that, although Bowman was effectively trapped in her 
apartment, the hazard was not effectively unavoidable. 
In doing so, the court relied on Perkoviq v Delcor 

Homes-Lake Shore Pointe, Ltd, 466 Mich 11; 643 NW2d 
212 (2002), for the proposition that a hazard is not 
effectively unavoidable simply because an employee 
must confront it as part of his or her employment. The 
trial court issued its Opinion and Order granting 
summary disposition on November 6, 2020. Our Su-
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preme Court decided Livings Estate v Sage’s Invest-

ment Group, LLC, 507 Mich 328, 346 n 13; 968 NW2d 
397 (2021), on June 30, 2021, and in it stated, “Perk-

oviq did not discuss whether compulsion to confront a 
hazard for purposes of employment can render that 
hazard effectively unavoidable.” As a result, when it 
decided the matter below, the trial court did not have 
the beneft of the Supreme Court’s opinion in Livings 

Estate, which held: 

Given that our state is prone to winter, it is reasonable to 

anticipate that many businesses will remain open even 

during bleak winter conditions. A landlord cannot expect 

that every one of its tenant’s employees will be permitted 

to stay home on snowy days. Therefore, it is reasonable to 

anticipate that a person will proceed to encounter a known 

or obvious danger for purposes of his or her work. Accord-

ingly, an open and obvious hazard can become effectively 

unavoidable if the employee confronted it to enter his or 

her workplace for work purposes. [Livings Estate, 507 

Mich at 345.] 

The required analysis “centers on whether a reason-
able premises possessor in the defendant’s circum-
stances could reasonably foresee that the employee 
would confront the hazard despite its obviousness.” Id. 
at 346. Although application of the standard depends 
on the facts of the case, “the key is whether alterna-
tives were available and would have been used by a 
reasonable person in the employee’s circumstances.” 
Id. at 347. An example of an alternative is using a 
different path when going to work. Id. However, a 
hazard is not avoidable “simply because the employee 
could have elected to skip work or breach other re-
quirements of his or her employment.” Id.2 

2 In explaining that skipping work was not a reasonable alternative, 
our Supreme Court stressed that “requiring courts to sit in judgment of 
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Although Livings Estate addressed the circumstance 
in which an employee is injured by a hazard he or she 
confronts while entering his or her place of work, the 
same principles apply to a tenant injured while en-
countering a hazard when leaving his or her place of 
residence in order to travel to work. Here, plaintiffs 
presented evidence that Bowman was leaving her 
apartment in order to go to work. Both exits from her 
home led to snow-covered pathways. From this evi-
dence, a fact-fnder could reasonably conclude that 
Bowman confronted the condition in order to go to her 
place of employment for work purposes. Because plain-
tiffs have presented suffcient evidence to show that 
Bowman confronted the snow and ice to travel from her 
residence to her workplace for purposes of her employ-
ment, and because defendants have not shown as a 
matter of law that any reasonable alternative would 
have allowed Bowman to avoid the hazard, there is a 
genuine question of material fact as to whether the 
condition was effectively unavoidable. Summary dispo-
sition of plaintiffs’ premises-liability claim, therefore, 
was improper. 

the social value of various jobs, is not a task suited to the judiciary.” 
Livings Estate, 507 Mich at 348 n 16. However, “courts can consider the 
consequences of failing to attend work or breaching other employment 
requirements, and those consequences may differ depending on the 
urgency of the work.” Id. In order to prevail, the plaintiff need not show 
that he or she would have been terminated from his or her employment. 
Id. at 347 n 15. This is because “an employee has other natural 
inducements to show up for work, such as remaining in good standing 
and earning a day’s pay.” Id. Given the complexities related to the 
reasons why an employee might choose to confront a hazard as opposed 
to skipping work, this inquiry is inherently fact-intensive and is not well 
suited to resolution on a motion for summary disposition under MCR 
2.116(C)(10). 
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3. VIOLATION OF MCL 554.139 

MCL 554.139(1) provides as follows: 

In every lease or license of residential premises, the 
lessor or licensor covenants: 

(a) That the premises and all common areas are ft for 
the use intended by the parties. 

(b) To keep the premises in reasonable repair during 
the term of the lease or license, and to comply with the 
applicable health and safety laws of the state and of the 
local unit of government where the premises are located, 
except when the disrepair or violation of the applicable 
health or safety laws has been caused by the tenants 
willful or irresponsible conduct or lack of conduct. 

“The open and obvious danger doctrine is not available 
to deny liability” for a statutory violation under MCL 
554.139(1). Benton v Dart Props Inc, 270 Mich App 437, 
441; 715 NW2d 335 (2006) (quotation marks and 
citation omitted). A common area need not be in ideal 
condition to be rendered ft for its intended purpose. 
Allison v AEW Capital Mgt, LLP, 481 Mich 419, 430; 
751 NW2d 8 (2008). 

The trial court concluded that the patio area just 
outside her door that Bowman slipped on was akin to a 
sidewalk. In Benton, 270 Mich App at 438-439, the 
plaintiff slipped and fell on an icy sidewalk while 
walking from his apartment to the parking lot. This 
Court held that the sidewalk was a common area 
under MCL 554.139(1)(a) and that “[b]ecause the in-
tended use of a sidewalk is walking on it, a sidewalk 
covered with ice is not ft for this purpose.” Id. at 444. 
Thereafter, our Supreme Court addressed the issue of 
a snow and ice accumulation in a parking lot of an 
apartment complex. Allison, 481 Mich at 424. The 
Supreme Court identifed the primary purpose of a 
parking lot as a place to store vehicles, but it also noted 
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that tenants must have reasonable access to their 
parked vehicles, which required tenants to walk across 
the parking lot in order to access their vehicles. Id. at 
429-430. In Allison, the Court concluded that the 
plaintiff did not show that the condition of the parking 
lot precluded access to his vehicle. In doing so, the 
Court noted: 

Plaintiff’s allegation of unftness was supported only by 

two facts: that the lot was covered with one to two inches 

of snow and that plaintiff fell. Under the facts presented in 

this record, we believe that there could not be reasonable 

differences of opinion regarding the fact that tenants were 
able to enter and exit the parking lot, to park their 
vehicles therein, and to access those vehicles. Accordingly, 
plaintiff has not established that tenants were unable to 
use the parking lot for its intended purpose, and his claim 
fails as a matter of law. [Id. at 430.] 

On appeal, plaintiffs argue that the trial court erred 
by relying on Allison, which specifcally addressed 
parking lots, instead of Benson, which specifcally 
addressed sidewalks. The rationale in Allison has, 
however, been applied to sidewalks. See Trueblood 

Estate v P&G Apartments, LLC, 327 Mich App 275, 
289-290; 933 NW2d 732 (2019), and Jeffrey-Moise v 

Williamsburg Towne Houses Coop, Inc, 336 Mich App 
616, 637-638; 971 NW2d 716 (2021). In doing so, the 
Court in Trueblood Estate explained that “Allison 

stands for the proposition that a plaintiff must present 
more evidence than simply the presence of ice or snow 
and someone falling.” Trueblood Estate, 327 Mich App 
at 291-292. In Trueblood Estate, the plaintiff presented 
more evidence than the fact that she fell while there 
was snow and ice on the sidewalk, and that evidence 
created a question of fact as to whether the sidewalk 
was completely covered in ice. Id. at 290-291. The 
Court then concluded “that a sidewalk completely 
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covered in ice is not ft for its intended use because it 
does not present a mere inconvenience of access; any-
one walking on a sidewalk completely covered in ice 
would be forced to walk on ice, and there is no way to 
simply walk around it.” Id. at 291 (quotation marks, 
citations, and brackets omitted). In contrast, in Jeffrey-

Moise, this Court concluded: 

[P]laintiff did not establish that a genuine issue of mate-

rial fact existed regarding whether the sidewalk was ft for 

its intended use. Plaintiff testifed that the walkway was 

clear of snow and that the lighting where she fell was 

good. She testifed that after she fell, she noticed patches 

of ice on the sidewalk. Plaintiff’s neighbor similarly testi-

fed that she noticed patches of ice on the sidewalk. 

Accordingly, plaintiff demonstrated only that the sidewalk 

had patches of ice, which at most indicated inconvenience 

of access or that the sidewalk was not in peak condition 

but did not render the sidewalk unft for its intended 

purpose. See Allison, 481 Mich at 430. [Jeffrey-Moise, 336 

Mich App at 637-638.] 

In sum, although a sidewalk completely covered in 
ice is unft for its intended purpose, a sidewalk covered 
only in patches of ice does not render the sidewalk unft 
for its intended purpose. In this case, plaintiffs have 
only presented evidence that snow and ice were pres-
ent and that Bowman fell. Even viewing the evidence 
in the light most favorable to plaintiffs, they have only 
shown that the sidewalk had some ice and snow on it, 
which at most indicated that there was inconvenience 
of access or that the patio was not in peak condition. 
They have not shown, however, that there is a genuine 
issue of material fact regarding whether the patio was 
ft for its intended purpose. The trial court, therefore, 
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did not err by summarily dismissing plaintiff’s claim 
that defendants violated MCL 554.139.3 

4. LOSS OF CONSORTIUM 

The trial court only dismissed plaintiffs’ claim for 
loss of consortium because it was derivative of the 
claims that the court dismissed. See Berryman v K 

Mart Corp, 193 Mich App 88, 94; 483 NW2d 642 (1992) 
(“A claim of loss of consortium is derivative and recov-
ery is contingent upon the injured spouse’s recovery of 
damages for the injury.”). We conclude that because the 
trial court erred by dismissing plaintiffs’ premises-
liability claim, it necessarily erred by dismissing plain-
tiffs’ claim for loss of consortium. 

Affrmed in part, reversed in part, and remanded for 
further proceedings. We do not retain jurisdiction. 
Neither party having prevailed in full, no taxable costs 
are awarded. MCR 7.219(A). 

BORRELLO, P.J., and REDFORD, J., concurred with M. J. 
KELLY, J. 

3 Defendants argue that they were not liable for Bowman’s injuries 
under MCL 554.139 because that liability stems from a valid lease 
agreement, which defendants argue Bowman did not have at the time of 
the incident. Because we have concluded that the trial court did not err 
by dismissing plaintiffs’ claim under MCL 554.139, we need not address 
this alternative argument in favor of affrmance. Nevertheless, we note 
that defendants raised this issue for the frst time in their reply brief. 
Because reply briefs “must be confned to rebuttal of the arguments in 
the nonmoving party or parties’ response brief,” MCR 2.116(G)(1)(a)(iii), 
the issue was not properly raised in the trial court, and it was not 
addressed by the trial court. 
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ELIZABETH TRACE CONDOMINIUM 

ASSOCIATION v AMERICAN GLOBAL ENTERPRISES INC 

Docket No. 355243. Submitted February 1, 2022, at Detroit. Decided 
February 10, 2022, at 9:15 a.m. Leave to appeal sought. 

Elizabeth Trace Condominium Association fled an action to quiet 

title in the Oakland Circuit Court against American Global 

Enterprises Inc., pursuant to MCL 559.167(3), as amended by 

2002 PA 283. Plaintiff was a condominium development estab-

lished in 2004 with an original development plan to construct 46 

units. Units 42 through 46 were designated as “must be built” in 
the master deed, while the other 41 units were designated as 
“need not be built.” Nineteen of the 46 units were eventually 
built, and in 2009, plaintiff conveyed the remaining 27 units (the 
“unbuilt units”) to defendant’s predecessor in interest, who con-
veyed them to defendant in 2012. Plaintiff fled its action in 2018, 
claiming that ownership of the unbuilt units had reverted to it by 
the end of 2014 pursuant to MCL 559.167(3). Both plaintiff and 
defendant moved for summary disposition, and the court, Shalina 
D. Kumar, J., granted plaintiff’s motion. Defendant appealed. 

The Court of Appeals held: 

1. Under MCL 559.167(3), if the developer of a condominium 
project has not completed development and construction of units 
that are identifed as “need not be built” in the master deed 
during a period ending 10 years after the date that construction 
of the project commenced, the developer or its successors or 
assigns have the right to withdraw the undeveloped “need not be 
built” units from the project within the specifed 10-year period. 
The statute further provides that if the developer does not 
withdraw the “need not be built” units during the statutory time 
period, the land comprising those units remains part of the 
project as “general common elements” and all rights to construc-
tion on that land shall cease. In this case, it was undisputed that 
no one withdrew the unbuilt units from the project within the 
specifed 10-year period. Therefore, after the expiration of the 
statutory period, the unbuilt units were part of the project as 
general common elements and defendant’s right to construct 
upon that land ceased. Contrary to defendant’s argument that 
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MCL 559.167(3) was not applicable because defendant was not a 

“developer” within the meaning of the statute, whether defendant 

was a developer was not relevant to the operation of MCL 

559.167(3). The language of MCL 559.167(3) does not limit its 

applicability to only those units that are owned by the original 

developer or its successor when the 10-year period elapses. 

Rather, the statute provides that the developer has the right to 

withdraw units from the project without the consent of any 

co-owners, mortgagees of units in the project, or any other party 

having an interest in the project. 

2. According to defendant, MCL 559.167(3) was unconstitu-

tional as applied in this case because it resulted in the taking of 

defendant’s property without due process of law in violation of the 

Fifth Amendment. However, the record showed that defendant 

received suffcient notice that the units it purchased in 2012 were 

subject to expiration in 2014. In Cove Creek Condo Ass’n v Visual 

Land & Home Dev, LLC, 330 Mich App 679 (2019), the Court of 

Appeals held that the lapse of the title to unbuilt “need not be 

built” condominium units by the defendants-owners did not deny 

them due process because the 10-year period in the 2016 amend-

ment of MCL 559.167(3) was a reasonable provision that allowed 

them suffcient notice. The same was true in this case, and 

defendant’s right to due process was not violated. 

Affrmed. 

CONSTITUTIONAL LAW – DUE PROCESS – CONDOMINIUM ACT – “NEED NOT BE 

BUILT’’ UNITS – RIGHT OF DEVELOPER TO WITHDRAW DURING THE 

STATUTORY PERIOD. 

Under MCL 559.167(3), as amended by 2002 PA 283, if the 

developer has not built condominium units designated as “need 

not be built” in the master deed during a period ending 10 years 

after construction of the condominium project commenced, the 

developer, its successors, or assigns have the right to withdraw 

the units from the project; if the developer does not withdraw the 

“need not be built” units from the project before the expiration of 

the 10-year period, those undeveloped lands shall remain part of 

the project as general common elements and all rights to con-

struct on that land shall cease; the statute does not violate 

due-process rights because the 10-year period is a reasonable 

provision that provides suffcient notice to those with a property 

interest in the undeveloped units. 
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Makower Abbate Guerra Wegner Vollmer PLLC (by 
Todd J. Skowronski) for Elizabeth Trace Condominium 
Association. 

The Meisner Law Group, PC (by Daniel P. Feinberg 

and Robert M. Meisner) for American Global Enter-
prises Inc. 

Before: BOONSTRA, P.J., and RONAYNE KRAUSE and 
CAMERON, JJ. 

BOONSTRA, P.J. Defendant appeals by right the trial 
court’s judgment entered in accordance with its earlier 
order granting summary disposition in favor of plain-
tiff and requiring defendant to release all claims of 
legal and equitable title to the property at issue. We 
affrm. 

I. PERTINENT FACTS AND PROCEDURAL HISTORY 

The pertinent facts in this case are undisputed and 
are set forth in the trial court’s opinion and order: 

[Plaintiff] is a 46-unit condominium development lo-
cated in White Lake Township[, Michigan]. It was estab-
lished on May 25, 2004 pursuant to a Master Deed . . . . 
The original development plan was to develop 46 units 
across 10 buildings; units 42 through 46 were designated 
in the Master Deed as “must be built,” while the other 41 
units were designated as “need not be built.” The original 
developer, Elizabeth Trace Development, LLC, ultimately 
completed 19 of the 46 units and conveyed them to an 
entity called Homes For Living, Inc. (those being units 1 
through 14 and 42 through 46). The remaining 27 units— 
units 15 to 41 (“the Unbuilt Units”)—were never built. 

On December 18, 2009, as a result of the recession, 
Elizabeth Trace Development, LLC conveyed the Unbuilt 
Units to Main Street Bank via deed in lieu of foreclosure. 
On October 2, 2012, Main Street Bank conveyed the 
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Unbuilt Units to [defendant]. To this day, the Unbuilt 
Units remain unconstructed. 

Plaintiff fled suit on December 14, 2018, claiming 
that ownership of the Unbuilt Units had reverted to it 
by operation of law by the end of 2014, as provided in 
MCL 559.167(3),1 because development and construc-
tion of those units had not been completed within 10 
years of the commencement of construction and the 
units had not been withdrawn from the project. Both 
parties moved for summary disposition: plaintiff did so 
under MCR 2.116(C)(10), and defendant did so under 
MCR 2.116(C)(8) and (10). Plaintiff argued that there 
was no genuine issue of material fact that the Unbuilt 
Units—and defendant’s right to develop them—had 
ceased to exist after 2014 under MCL 559.167(3) and 
the Master Deed. Defendant argued that MCL 
559.167(3) and the portions of the Master Deed cited by 
plaintiff did not apply because it was not a developer. 

The trial court granted plaintiff’s motion for sum-
mary disposition and denied defendant’s motion for 
summary disposition, fnding, in relevant part: 

[B]ecause [defendant] did not withdraw the Unbuilt Units 
within the ten-year timeframe required by MCL 
559.167(3), the Unbuilt Units ceased to exist on May 25, 
2014, and all undeveloped lands became general common 
elements of [plaintiff] at that time. 

Because the Court fnds this to be a necessary outcome 
based on the language of MCL 559.167(3), it is not 
necessary for the Court to reach the parties’ separate 
arguments based on the language of the Master Deed. 

This appeal followed. 

1 MCL 559.167 was amended by 2016 PA 233, effective September 21, 
2016. The amendment does not apply retroactively, Cove Creek Condo 

Ass’n v Vistal Land & Home Dev, LLC, 330 Mich App 679, 697-701; 950 
NW2d 502 (2019), and defendant presents no serious argument to the 
contrary. This opinion’s references to MCL 559.167, except where 
otherwise specifed, are to the preamendment version. See 2002 PA 283. 
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II. STANDARD OF REVIEW 

We review de novo a trial court’s grant of summary 
disposition. Karaus v Bank of New York Mellon, 300 
Mich App 9, 16; 831 NW2d 897 (2013). Summary 
disposition under MCR 2.116(C)(10) is appropriately 
granted when the evidence, viewed in the light most 
favorable to the nonmoving party, shows there is no 
genuine issue as to any material fact and the moving 
party is therefore entitled to judgment as a matter of 
law. West v Gen Motors Corp, 469 Mich 177, 183; 665 
NW2d 468 (2003); Quinto v Cross & Peters Co, 451 
Mich 358, 362; 547 NW2d 314 (1996). The moving 
party can satisfy its burden of showing the absence of 
a genuine issue of material fact by submitting evidence 
that negates an essential element of the nonmoving 
party’s claim or by demonstrating that the evidence 
cannot establish an essential element of the nonmov-
ing party’s claim or defense. Id. at 361-362. Once the 
moving party meets this burden, the burden shifts to 
the nonmoving party to submit evidence establishing 
that there is a genuine issue of material fact. Id. at 
362, citing Neubacher v Globe Furniture Rentals, 205 
Mich App 418, 420; 522 NW2d 335 (1994). 

“When reviewing a motion under MCR 2.116(C)(10), 
this Court ‘must consider the pleadings, affdavits, 
depositions, admissions, and other documentary evi-
dence in favor of the party opposing the motion.’ ” 
Williamstown Twp v Sandalwood Ranch, LLC, 325 
Mich App 541, 547 n 4; 927 NW2d 262 (2018), quoting 
Baker v Arbor Drugs, Inc, 215 Mich App 198, 202; 544 
NW2d 727 (1996). 

We review de novo questions of statutory interpre-
tation, the interpretation of court rules, and the inter-
pretation of contracts. State Farm Fire & Cas Co v 

Corby Energy Servs, Inc, 271 Mich App 480, 483; 722 
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NW2d 906 (2006); In re Moukalled Estate, 269 Mich 
App 708, 713; 714 NW2d 400 (2006); Sands Appliance 

Servs v Wilson, 463 Mich 231, 238; 615 NW2d 241 
(2000). Condominium-project documents, including 
master deeds, are to be interpreted and enforced like 
contracts. See MCL 559.153; Tuscany Grove Ass’n v 

Peraino, 311 Mich App 389, 393; 875 NW2d 234 (2015). 
We also review de novo issues of constitutional law. 
Cove Creek Condo Ass’n v Vistal Land & Home Dev, 

LLC, 330 Mich App 679, 696; 950 NW2d 502 (2019). 

III. ANALYSIS 

Defendant argues that the trial court erred by 
granting plaintiff’s motion for summary disposition 
and denying defendant’s motion for summary disposi-
tion. Specifcally, defendant argues that the trial court 
failed to correctly interpret MCL 559.167(3) or to 
consider certain terms of the Master Deed. We dis-
agree. 

“[T]he plaintiff in a quiet-title action has the initial 
burden of establishing a prima facie case of title, 
and . . . summary disposition in favor of the defendant 
is properly entered if the plaintiff fails to carry this 
burden.” Special Prop VI LLC v Woodruff, 273 Mich 
App 586, 590; 730 NW2d 753 (2007) (citations omitted). 
“If the plaintiffs make out a prima facie case, the 
defendants then have the burden of proving superior 
right or title in themselves.” Beulah Hoagland Apple-

ton Qualifed Personal Residence Trust v Emmet Co Rd 

Comm, 236 Mich App 546, 550; 600 NW2d 698 (1999). 

When interpreting a statute, the goal is to deter-
mine the legislative intent by giving the statutory 
language its ordinary and plain meaning. DeFrain v 

State Farm Mut Auto Ins Co, 491 Mich 359, 367; 817 
NW2d 504 (2012). Plain, unambiguous statutory lan-
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guage will be enforced as written. Sun Valley Foods Co 

v Ward, 460 Mich 230, 236; 596 NW2d 119 (1999). To 
the extent possible, a court should avoid any construc-
tion that would render any part of a statute nugatory 
or absurd. Altman v Meridian Twp, 439 Mich 623, 635; 
487 NW2d 155 (1992). “A court must look to the object 
of the statute, the harm it is designed to remedy, and 
apply a reasonable construction that best accomplishes 
the purpose of the statute. Statutory language should 
be construed reasonably, keeping in mind the purpose 
of the act.” Watson v Bureau of State Lottery, 224 Mich 
App 639, 645; 569 NW2d 878 (1997) (citations omitted). 

MCL 559.167(3) states, in relevant part: 

[I]f the developer has not completed development and 

construction of units or improvements in the condominium 

project that are identifed as “need not be built” during a 

period ending 10 years after the date of commencement of 

construction by the developer of the project, the developer, 

its successors, or assigns have the right to withdraw from 

the project all undeveloped portions of the project not 

identifed as “must be built” without the prior consent of 

any co-owners, mortgagees of units in the project, or any 

other party having an interest in the project. If the master 
deed contains provisions permitting the expansion, con-
traction, or rights of convertibility of units or common 
elements in the condominium project, then the time period 
is 6 years after the date the developer exercised its rights 
with respect to either expansion, contraction, or rights of 
convertibility, whichever right was exercised last. The 
undeveloped portions of the project withdrawn shall also 
automatically be granted easements for utility and access 
purposes through the condominium project for the beneft 
of the undeveloped portions of the project. If the developer 

does not withdraw the undeveloped portions of the project 

from the project before expiration of the time periods, those 

undeveloped lands shall remain part of the project as 

general common elements and all rights to construct units 

upon that land shall cease. [Emphasis added.] 
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The language of MCL 559.167(3) is clear and unam-
biguous. Sun Valley Foods, 460 Mich at 236. If the 
developer of a condominium project (or its successors 
or assigns) does not withdraw the undeveloped “need 
not be built” units from the project within the specifed 
10-year time period, the land comprising those units 
becomes part of the project “as general common ele-
ments” and all rights to construction on that land 
cease. It is undisputed that no one withdrew the 
Unbuilt Units from the project within the specifed 
10-year period. Therefore, after the expiration of that 
period, by operation of law, the Unbuilt Units re-
mained part of the project as general common ele-
ments, and all rights to construct upon that land 
ceased. MCL 559.167(3); see also Cove Creek, 330 Mich 
App 679. 

In Cove Creek, this Court affrmed a trial court’s 
holding that the defendants-owners of unbuilt “need 
not be built” units had lost all rights to develop those 
units because of the expiration of the time period 
outlined in MCL 559.167(3). Id. at 703-704. This case 
involves facts almost identical with those in Cove 

Creek, which compels us to reach the same result. 
Although Cove Creek dealt with the amended version 
of MCL 559.167, the amended version retains the same 
10-year deadline as the preamendment version by 
which the developer or its successors or assigns must 
either build, withdraw, or convert “need not be built” 
units. The amended statute provides a different proce-
dural mechanism by which the unbuilt units may 
revert to general common elements if the developer has 
not withdrawn or converted them within the deadline: 

[T]he association of co-owners, by an affrmative 2/3 
majority vote of the members in good standing, may 
declare that the undeveloped land shall remain part of the 
project but shall revert to general common elements and 
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that all rights to construct condominium units upon that 

undeveloped land shall cease. When such a declaration is 

made, the association of co-owners shall provide written 

notice of the declaration to the developer or any successor 

developer by frst-class mail at its last known address. 

Within 60 days after receipt of the notice, the developer or 

any successor developer may withdraw the undeveloped 

land or convert the undeveloped condominium units to 

“must be built”. However, if the undeveloped land is not 

withdrawn or the undeveloped condominium units are not 
converted within 60 days, the association of co-owners 
may fle the notice of the declaration with the register of 
deeds. The declaration takes effect upon recording by the 
register of deeds. [MCL 559.167(4), as amended by 233 PA 
2016; see also MCL 559.167(3).] 

In other words, while the amended version of MCL 
559.167 provides additional steps that must be taken 
to convert unbuilt units to general common elements 
after the 10-year deadline, it does not differ from the 
preamendment version with regard to determining 
whether the deadline has in fact passed. Therefore, the 
rationale of Cove Creek dictates that defendant has lost 
its right to develop the Unbuilt Units. 

Defendant argues that MCL 559.167(3) does not 
apply to this case because defendant is not a “devel-
oper” within the statutory defnition of the term. In 
defendant’s view, the Legislature intended for MCL 
559.167(3) to apply only to developers or those who 
stand in the legal shoes of the developer. However, 
there is no statutory language limiting the applicabil-
ity of MCL 559.167(3) to only those units that are 
owned by the original developer or its successor at the 
time the 10-year time period elapses. In fact, MCL 
559.167(3) states that the developer of a condominium 
project has the right to withdraw units from the project 
without the consent of “any co-owners, mortgagees of 
units in the project, or any other party having an 
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interest in the project.” In other words, the language at 
least arguably contemplates a scenario in which the 
developer of a condominium project is not the same 
legal entity as the owner of unbuilt units or is not the 
sole possessor of a legal interest in those units. Regard-
less, the statute unequivocally states that if the devel-
oper has not timely withdrawn the unbuilt units from 
the project, “all rights to construct units upon that 
land shall cease.” MCL 559.167(3) (emphasis added). 
The statutory language of MCL 559.167(3) is clear, and 
we will enforce it as written. Whether defendant is a 
developer is not relevant to the operation of MCL 
559.167(3). 

Defendant also argues that the trial court erred by 
relying on Wellesley Gardens Condo Ass’n v Manek, 
unpublished per curiam opinion of the Court of Ap-
peals, issued January 9, 2020 (Docket No. 344190). 
Defendant correctly observes that unpublished opin-
ions are “not precedentially binding under the rule of 
stare decisis.” MCR 7.215(C)(1). But that unpublished 
decision, regardless of its precedential value, applied 
substantially the same analysis that we have applied 
in this case, and it reached a similar result. Unpub-
lished opinions may be considered persuasive, even if 
they are not binding. See, e.g., Tomiak v Hamtramck 

Sch Dist, 426 Mich 678, 698-699; 397 NW2d 770 
(1986); Cedroni Assoc, Inc v Tomblinson, Harburn 

Assoc, Architects & Planners, Inc, 492 Mich 40, 51; 821 
NW2d 1 (2012). Like the trial court, we fnd Wellesley 

Gardens Condo Ass’n persuasive. The trial court’s 
reasoning was sound. 

In addition to arguing that it is not a developer or a 
successor of a developer, defendant argues that it is not 
a “successor developer” under MCL 559.235(1). MCL 
559.235(1) defnes “successor developer” as “a person 
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who acquires title to the lesser of 10 units or 75% of the 
units in a condominium project . . . by foreclosure, deed 
in lieu of foreclosure, purchase, or similar transaction.” 
MCL 559.235(1). Relatedly, defendant argues that the 
trial court erred by not considering certain terms of the 
Master Deed, which defnes a “successor” to exclude a 
“successor developer.” Defendant’s argument simply 
has no application here. The trial court did not deter-
mine that defendant was a successor developer, nor 
would such a determination be relevant to the appli-
cation of MCL 559.167. The trial court based its 
decision, as we do ours, on the plain language of MCL 
559.167(3). The language of the Master Deed could not 
have altered the analysis. Because the Unbuilt Units 
were not withdrawn from the project within the appli-
cable time period, any rights to develop them ceased. 

Defendant also makes a brief public-policy argu-
ment that plaintiff’s interpretation of MCL 559.167(3) 
would create absurd practical results because it would 
mean that a nondeveloper could lose its land because of 
the developer’s failure to withdraw it from the condo-
minium project within the applicable time frame. De-
fendant does not elaborate or provide examples; it 
merely offers a hypothetical claim and leaves this 
Court to guess at its reasoning. We decline to do so, as 
this issue is more appropriately directed to the Legis-
lature. See Slis v Michigan, 332 Mich App 312, 378; 
956 NW2d 569 (2020) (BOONSTRA, J., concurring). In 
any event, although statutes should be construed to 
avoid absurd or unjust results, the courts may only 
engage in statutory construction when the language of 
a statute is ambiguous. Hill v City of Warren, 276 Mich 
App 299, 305; 740 NW2d 706 (2007). The language of 
MCL 559.167(3) is not ambiguous, so our role is simply 
to apply that language as written. See Hill, 276 Mich 
App at 305. 
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Defendant also argues that the liens recorded by two 
different construction companies indicate that con-
struction had commenced on all units. Defendant es-
sentially contends that construction of general com-
mon elements supporting the units equates to 
commencement of construction of the units them-
selves, such that the units were not “undeveloped,” 
could no longer be withdrawn from the project, and the 
rights to develop them could not have ceased. We 
disagree. The record shows only that construction had 
begun, to some extent, on roads, sidewalks, water 
systems, and other general common elements within 
the project. MCL 559.167(3) contemplates that con-
struction and improvements on “need not be built” 
units be completed within 10 years, absent withdrawal 
of those units during that time. Defendant’s interpre-
tation would allow developers to indefnitely avoid the 
statutory time frame simply by starting construction of 
a single general common element, like a road. This 
would render MCL 559.167(3) nugatory and meaning-
less. Altman, 439 Mich at 635. 

Defendant also argues that MCL 559.167(3) is uncon-
stitutional as applied to defendant because it would 
result in a taking of its property without due process of 
law in violation of the Fifth Amendment of the United 
States Constitution. We disagree. The Fifth Amend-
ment’s Due Process Clause provides, in relevant part, 
that no person shall “be deprived of life, liberty, or 
property, without due process of law[.]” US Const, Am V. 
The record shows that defendant received suffcient 
notice that the units it purchased in 2012 were subject 
to expiration by 2014. Therefore, its interest in Units 15 
through 41 was conditional from the start. Again, Cove 

Creek is instructive. In Cove Creek, we held that the 
lapse of the defendants’ title to the project did not deny 
them due process of law because the 10-year time 
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frame of MCL 559.167(3) was a reasonable provision 
that allowed them suffcient notice. Cove Creek, 330 
Mich App at 704-705. The same is true in this case. In 
addition, our Supreme Court has held that “the state 
has the authority to condition the retention of certain 
property rights on the performance of an affrmative 
act within a reasonable statutory period.” Kentwood v 

Sommerdyke Estate, 458 Mich 642, 646; 581 NW2d 670 
(1998). In Cove Creek, we noted that MCL 559.167(3) 
also “conditioned the retention of a property right on 
the performance of reasonable conditions that indicate 
a present intention to retain that property interest.” 
Cove Creek, 330 Mich at 703. Defendant’s constitu-
tional right to due process of law was not violated. 

Affrmed. 

RONAYNE KRAUSE and CAMERON, JJ., concurred with 
BOONSTRA, P.J. 
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ZWIKER v LAKE SUPERIOR STATE UNIVERSITY 

HORRIGAN v EASTERN MICHIGAN UNIVERSITY 

DALKE v CENTRAL MICHIGAN UNIVERSITY 

Docket Nos. 355128, 355377, and 357275. Submitted January 4, 2022, 
at Lansing. Decided February 10, 2022, at 9:20 a.m. Leave to 
appeal sought. Oral argument ordered on the application 510 
Mich 937 (2023). 

In Docket No. 355128, Katelyn Zwiker, individually and on behalf of 
all others similarly situated, brought an action in the Court of 
Claims against Lake Superior State University and the Lake 
Superior State University Board of Trustees (the LSSU defen-
dants), alleging that the LSSU defendants breached their agree-
ments with students by imposing on them remote learning 
environments—termed “emergency remote teaching” (ERT)— 
during the Spring 2020 semester as a result of the COVID-19 
pandemic and seeking reimbursement for tuition, fees, and room 
and board. Zwiker alleged that she did not receive the full beneft 
of the tuition she paid before the pandemic began as a result of 
the transition to ERT, which she claimed was of lesser value than 
in-person instruction. The LSSU defendants moved for summary 
disposition, and the Court of Claims, MICHAEL J. KELLY, J., granted 
the motion, fnding frst that the tuition contract did not guaran-
tee live, in-person learning. The court also concluded that Zwiker 
had not established that she had specifcally selected traditional 
campus instructional methods or that the course catalog was 
incorporated into the contract. The court determined that the 
LSSU defendants were entitled to summary disposition on Zwik-
er’s claim for breach of contract related to fees because the tuition 
contract assessed fees as the result of registration, not as the 
result of receiving services, and the contract did not provide that 
a refund would be issued if the services were not utilized. The 
court held that the LSSU defendants established through docu-
mentary evidence that students were permitted to remain in 
student housing and receive meal services, and Zwiker did not 
establish that the LSSU defendants failed to provide housing and 
meals for the entire semester. Additionally, the housing contract 
provided that a student’s move to a private home or other housing 
did not terminate the residency or fnancial conditions of the 
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housing contract and explicitly provided that there was no refund 

for unused meals. Finally, the court dismissed Zwiker’s unjust-

enrichment claims, reasoning that the existence of the tuition and 

housing contracts prevented her from proceeding on an unjust-

enrichment theory. 

In Docket No. 355377, Kevin Horrigan brought an action in 

the Court of Claims against Eastern Michigan University and the 

Eastern Michigan University Board of Regents (the Eastern 

defendants), similarly alleging that the Eastern defendants 

breached their agreements with Horrigan by imposing ERT on 

him during the Spring 2020 semester and also seeking reim-

bursement for tuition, fees, and room and board. The Eastern 

defendants moved for summary disposition, and the Court of 

Claims, MICHAEL J. KELLY, J., granted the motion, concluding that 

the plain language of the contracts precluded Horrigan’s claims. 

The court concluded that under the tuition contract, Horrigan 

had accepted responsibility to pay for all services and fees as a 

result of registering or receiving services. The contract did not 
contain any language about the mode of instruction, and because 
the contract was not ambiguous and did not promise in-person 
instruction, it did not require that Horrigan receive a specifc 
mode of instruction. The court also held that the Eastern defen-
dants’ housing contract expressly reserved the right to remove 
students from university housing for health and safety reasons 
and provided that refunds would not be given for missed or 
unused meals. Accordingly, Horrigan was not entitled to a refund 
for meals or housing. With respect to fees, the court explained 
that the tuition agreement governed both tuition and fees, and 
Horrigan had agreed to pay all fees that resulted from registering 
or receiving services. Horrigan admitted that he registered for 
classes; therefore, he had agreed to pay the fees. Finally, the court 
concluded that Horrigan’s claims for unjust enrichment failed 
because there were express agreements between the parties 
covering the same subject matter. 

In Docket No. 357275, Jael Dalke, individually and on behalf 
of all others similarly situated, brought an action in the Court of 
Claims against Central Michigan University and the Central 
Michigan University Board of Trustees (the Central defendants), 
alleging that the Central defendants breached their agreements 
with students by imposing ERT on them during the Spring 2020 
semester and also seeking reimbursement for tuition, fees, and 
room and board. The Central defendants moved for summary 
disposition, and the Court of Claims, CHRISTOPHER M. MURRAY, J., 
granted the motion as to Dalke’s breach-of-contract claims re-
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garding tuition, room and board, and fees. With regard to tuition, 

Dalke failed to establish a breach or damages because the Central 

defendants provided instruction, she completed her courses, and 

she received credit toward her graduation requirements. How-

ever, the court denied the motion with respect to unjust enrich-

ment for the tuition. With regard to room and board, the court 

determined that a contract had existed but that the contract 

provided that the times of performance were subject to change on 

the basis of “circumstances beyond the university’s control that 

may affect the health or safety of students.” The court reasoned 

that the COVID-19 pandemic was a circumstance beyond the 

Central defendants’ control that allowed the contract to be 

altered. The court also granted summary disposition in favor of 
the Central defendants with respect to Dalke’s unjust-
enrichment claim regarding room and board because an express 
written contract precluded the claim. With regard to the fee 
claim, the court granted summary disposition in favor of the 
Central defendants as to breach of contract because Dalke did not 
attach an alleged contract to the complaint and failed to identify 
the amount of fees each student paid, what services they were to 
receive in return, or what services she did not receive for the 
second half of the semester. However, the court concluded that 
Dalke had suffciently pleaded an unjust-enrichment claim re-
lated to fees to survive summary disposition. The Central defen-
dants then moved for summary disposition regarding the unjust-
enrichment claim related to tuition, and the court granted the 
motion in their favor, holding that they did not receive a windfall 
as a result of the transition to ERT. Finally, the Central defen-
dants moved for summary disposition on Dalke’s contractual and 
unjust-enrichment claims for her fees, and the court granted the 
motion, determining that Dalke failed to respond to the motion 
with evidence and had instead cited her complaint, which was not 
a suffcient response. Dalke moved to amend her complaint, 
which the court denied. 

All plaintiffs appealed, and the Court of Appeals consolidated 
the appeals. 

The Court of Appeals held: 

1. Courts will enforce unambiguous contracts as written. A 
contract is not ambiguous solely because the parties may inter-
pret a term differently, and failure to defne a word does not make 
a contract ambiguous. With respect to the tuition contracts from 
Eastern Michigan University and Lake Superior State Univer-
sity, the trial court determined that the tuition contracts provided 
that by registering for a class, the student agreed to pay all 
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tuition, fees, and associated costs. Additionally, the tuition con-

tracts assessed fees as the result of registration, not as the result 

of receiving services. Both tuition contracts stated that fnancial 

responsibility was incurred at registration or receipt of service. 

The trial court did not err by concluding that the unambiguous 

terms of the tuition contracts rendered the students liable for 

paying tuition once they registered for classes. 

2. When a contract contains an express integration or merger 
clause, it is conclusive evidence that the agreement is the entire 
agreement, and parol evidence is not admissible. With respect to 
both Eastern Michigan University and Lake Superior State 
University, the tuition contracts contained merger and integra-
tion clauses stating that the contract constituted the entire 
agreement between the parties. Zwiker and Horrigan agreed to 
pay “all tuition, fees and other associated costs assessed at any 
time as a result of my registration and/or receipt of services . . . .” 
There was no missing term, and the agreement was not incom-
plete. Accordingly, Zwiker and Horrigan’s argument that the trial 
court erred because it should have considered parol evidence 
failed. 

3. No plaintiff in these consolidated cases pointed to contrac-
tual language in which defendants promised to provide live, 
in-person instruction. Plaintiffs had the burden to show that a 
contract existed. To the extent that plaintiffs claimed that the 
trial court erred because it failed to recognize their noncontrac-
tual expectation to live, in-person instruction, such a claim failed 
as a matter of law. A party’s expectations do not supersede the 
language of an unambiguous contract. The trial court did not 
prematurely grant summary disposition, and no further factual 
development in discovery would have stood a fair change of 
uncovering additional support for plaintiffs’ arguments. 

4. Horrigan’s claim that the tuition contract between him and 
the Eastern defendants violated public policy because it provided 
for false advertising was without merit. Contracts that are 
injurious to the public or against the public good are illegal and 
void. But the Eastern defendants’ tuition contract did not violate 
public policy; the Eastern defendants had to adapt in the face of 
a global pandemic and successfully offered their students instruc-
tion in a manner that was safe to the students, faculty, and staff. 

5. For a contractual frustration of purpose to exist, (1) the 
contract must be at least partially executory, (2) the frustrated 
party’s purpose in making the contract must have been known to 
both parties when the contract was made, and (3) this purpose 
must have been basically frustrated by an event not reasonably 
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foreseeable at the time the contract was made, the occurrence of 

which was not due to the fault of the frustrated party and the risk 

of which was not assumed by it. With respect to Eastern Michigan 
University, in the parties’ housing contract, the Eastern defen-
dants “reserve[d] the right to reassign or remove a resident from 
university housing for reasons of health, safety, welfare, failure to 
remain actively enrolled, or if the student poses a signifcant 
disruption to the on-campus housing community.” The housing 
contract also stated that “[r]efunds are not given for missed or 
unused meals.” Likewise, with respect to Central Michigan Uni-
versity, the housing contract specifcally stated that “times set for 
performance of this contract are subject to change because 
of . . . circumstances beyond the university’s control that may 
affect the health or safety of students or affect the educational 
function of the institution.” And with respect to Lake Superior 
State University, the contract did contain a force-majeure clause, 
in which the parties agreed that defendants’ performance would 
be excused for an “act of nature” or an “act of God” beyond the 
control of the parties. These contracts expressly contemplated 
circumstances under which it would be necessary to remove 
students from housing for reasons of health, safety, and welfare. 
Horrigan could not establish that the parties failed to contem-
plate an outbreak of illness that might discontinue access to food 
and housing. Nor could he establish that the possibility that he 
might be removed from university housing and miss meals 
because of a pandemic was not reasonably foreseeable when the 
parties’ contract expressly provided that students might be re-
moved from housing for health and safety reasons. Additionally, 
Zwiker failed to show that the LSSU defendants breached the 
housing contract by preventing her from participating in it; the 
LSSU defendants submitted documentary evidence showing that 
the residence halls remained open and that deactivation of card 
access for students who were not actively on campus could be 
reversed by request. 

6. Unjust enrichment is an equitable theory that allows the 
trial court to imply a contract in order to prevent the unjust 
enrichment of a party. To show that a beneft would unjustly 
enrich the defendant, the plaintiff must establish that the defen-
dant received a beneft from the plaintiff and that it would be 
inequitable for the defendant to keep the beneft. Courts may not 
imply a contract under an unjust-enrichment theory if there is an 
express agreement covering the same subject matter. In each 
case, defendants’ housing contracts addressed the possibility of 
circumstances affecting the health and welfare of students. 
Similarly, defendants’ tuition contracts specifcally addressed 
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student payment obligations when registering for courses. The 

parties agreed to these terms. Thus, the express agreements 

between the parties governed the same subject matter as their 

equitable claims regarding tuition and room and board. While 

Dalke claimed that summary disposition was premature, the trial 

court properly held that further discovery would not stand a fair 

chance to uncover support for her claims. Finally, Dalke’s argu-

ment that the trial court erred when it granted summary dispo-

sition with respect to parking and student-service fees was 

rejected. The Central defendants established that her parking 

permit was active during the Spring 2020 semester and that she 

was allowed to park on campus. The Central defendants also 

established that the programs that received support from the 
student-services fee continued during the Spring 2020 semester. 
Dalke also argued that retention of the student-services fee 
unjustly enriched the Central defendants because she paid the 
fee with the understanding that services would occur on campus. 
However, Dalke merely relied on an unsupported allegation. The 
trial court did not err by granting summary disposition. 

7. A proposed amendment of a complaint is futile if summary 
disposition would be appropriately granted regarding the new 
claims, either when a party has not established a genuine issue of 
material fact regarding an element or when the undisputed facts 
establish that summary disposition would be appropriate. The 
trial court properly denied Dalke’s motion for leave to amend her 
complaint because her proposed amendment was based on docu-
ments that the trial court had already considered and with which 
Dalke had already attempted to support her position. Thus, the 
trial court’s decision to deny her motion for leave to amend did not 
fall outside the range of reasonable outcomes because the trial 
court would have granted summary disposition on the amended 
claims for the same reasons it had originally granted summary 
disposition. 

Affrmed. 

SWARTZLE, P.J., concurring in part and dissenting in part, 
concurred with the majority’s opinion affrming summary dispo-
sition on all plaintiffs’ claims except for the claims for breach of 
contract involving tuition. First, the parties’ tuition agreements 
centered on the exchange of educational services for tuition 
payments. Defendants did not fulfll their end of the bargain 
merely by providing the opportunity for plaintiffs to register for 
Spring 2020 courses or merely by awarding credits to plaintiffs. 
Thus, to hold up their end of a valid bargain, defendants had to 
offer the bargained-for educational services to plaintiffs separate 
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and apart from the offering of registration or the awarding of 
credits. Second, unlike with the room-and-board claims, defen-
dants did not point to any force-majeure provisions relevant to 
the tuition claims. Third and fnally, the provision of educational 
services can be conceptualized along a spectrum, and it was 
unclear where along this spectrum the provision of ERT fell. At 
this early stage of the lawsuits, plaintiffs should have been given 
the opportunity to make their case. There remained a genuine 
issue of material fact on plaintiffs’ tuition claims. 

Fink Bressack (by David H. Fink, Darryl Bressack, 
and Nathan J. Fink) for Katelyn Zwiker, Kevin Horri-
gan, Jael Dalke, and proposed classes. 

Bodman PLC (by Gary S. Fealk, Thomas J. 

Rheaume, Jr., and Rebecca Seguin-Skrabucha) for 
Lake Superior State University and the Lake Superior 
State University Board of Trustees. 

Miller, Canfeld, Paddock and Stone, PLC (by Paul 

D. Hudson, Brian M. Schwartz, and Ashley N. Higgin-

son) for Eastern Michigan University and the Eastern 
Michigan University Board of Regents. 

Fraser Trebilcock Davis & Dunlap, PC (by Michael 

E. Cavanaugh and Ryan K. Kauffman) for Central 
Michigan University and the Central Michigan Uni-
versity Board of Trustees. 

Before: SWARTZLE, P.J., and K. F. KELLY and REDFORD, 
JJ. 

K. F. KELLY, J. These consolidated cases1 present the 
question whether Michigan’s constitutionally created 
institutions of higher education are liable to their 

1 These cases were consolidated on the Court’s own motion to “ad-
vance the effcient administration of the appellate process.” Zwiker v 

Lake Superior State Univ, unpublished order of the Court of Appeals, 
entered December 14, 2021 (Docket Nos. 355128, 355377, and 357275). 
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students for reimbursements for tuition and room and 
board as a result of the COVID-19 pandemic. In each 
case, plaintiffs contend that the defendant universities 
breached their agreements with their students by 
imposing upon them remote learning environments— 
termed “emergency remote teaching” (ERT) by 
plaintiffs—as opposed to traditional in-person class-
room instruction, which plaintiffs contend was inferior. 
Plaintiffs also seek reimbursements from the defen-
dant universities for the period of time in which they 
did not remain on campus during the COVID-19 pan-
demic. In each case, we conclude that the trial court 
did not err by granting summary disposition in favor of 
the defendant universities because plaintiffs failed to 
demonstrate that the defendant universities breached 
any contractual agreement with them.2 

In Docket No. 357275, plaintiff Jael Dalke (Dalke), 
individually and on behalf of all others similarly situ-
ated, appeals by right the trial court’s opinion and 
order granting summary disposition under MCR 
2.116(C)(10) in favor of defendants Central Michigan 
University and Central Michigan University Board of 
Trustees (the Central defendants). In Docket No. 
355128, plaintiff Katelyn Zwiker (Zwiker), individually 
and on behalf of all others similarly situated, appeals 
by right the trial court’s opinion and order granting 
summary disposition under MCR 2.116(C)(8) and MCR 
2.116(C)(10) in favor of defendants Lake Superior 
State University and Lake Superior State University 
Board of Trustees (the LSS defendants). And, in Docket 
No. 355377, plaintiff Kevin Horrigan (Horrigan) ap-

2 This Court recognizes the very diffcult situation the COVID-19 
pandemic presented for Michigan’s students, families, faculty, and 
administrators. The result from our opinion today in no way diminishes 
these very diffcult challenges faced by all during these uncertain times. 
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peals by right the trial court’s opinion and order 
granting summary disposition under MCR 2.116(C)(8) 
in favor of defendants Eastern Michigan University 
and Eastern Michigan University Board of Regents 
(the Eastern defendants). 

Finding no errors warranting reversal, we affrm. 

I. THE CONTRACTS 

A. CENTRAL MICHIGAN UNIVERSITY 

Dalke registered for classes at Central Michigan 
University on December 27, 2019. Concurrent with her 
registration, Dalke was charged $6,255 for “Tuition 
and/or Fees” and was also charged a “Student Services 
Fee” of $225. The Financial Terms and Conditions 
associated with her registration stated that “[b]y com-
pleting registration at Central Michigan University for 
this semester, you agree to fnancial responsibility for 
all charges, including tuition and fees on your student 
account.” 

Dalke also signed a document providing that, in 
exchange for living in the on-campus residence hall, 
she agreed to the terms in the Central defendants’ 
housing contract. Under the housing contract, the 
Central defendants agreed to provide Dalke with the 
use of residence facilities and food services. The con-
tract stated that “times set for performance of this 
contract are subject to change because of . . . circum-
stances beyond the university’s control that may affect 
the health or safety of students or affect the educa-
tional function of the institution.” The housing contract 
did not terminate if a student moved to a private home, 
and a student who broke the contract without prior 
approval would remain liable for room and board. The 
contract, however, gave the Central defendants the 
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discretion to refund room and board. Dalke was 
charged for housing and an unlimited meal plan. 

B. LAKE SUPERIOR STATE UNIVERSITY 

The LSS defendants’ rates for the Spring 2020 
semester provided for a $6,000 fat “One-Rate Tuition” 
fee for students taking 12 to 17 credits. The fees 
included, among other things, an athletic fee for access 
to all regular-season athletic events, program fees 
related to “laboratory courses and equipment,” 
student-activity fees for student government and stu-
dent activities, and special course fees to offset the 
costs of supplies, equipment, maintenance, and trans-
portation for specifed courses. The LSS defendants 
allowed students to select from online, regional, or 
traditional in-person instructional methods. 

Zwiker agreed to the LSS defendants’ fnancial-
responsibility agreement, which stated that Zwiker 
“understand[s] that when I register for any class at 
Lake Superior State University, or receive any service 
from Lake Superior State University, I accept full 
responsibility to pay all tuition, fees and other associ-
ated costs assessed at any time as a result of my 
registration and/or receipt of services, notwithstanding 
any anticipated third-party resource . . . .” The agree-
ment also stated that it “supersedes all prior under-
standings, representations, negotiations and corre-
spondence between the student and Lake Superior 
State University, constitutes the entire agreement be-
tween the parties with respect to the matters de-
scribed, and shall not be modifed,” subject to excep-
tions. 

Zwiker also signed a residence-hall and dining-
services contract. In doing so, she “agree[d] to abide by 
all provisions of this contract as well as any rules, 
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regulations, and procedures governing University 
Housing as may be published and amended from time 
to time by the University . . . .” The LSS defendants 
agreed to provide students in residences with “living 
space, facilities, furnishings, and meals (as applicable) 
in accordance with the terms of this contract and 
University policies.” In exchange, Zwiker agreed to pay 
“a housing fee in accordance with the terms of this 
contract.” The contract separately stated that any 
unused meals would not transfer from week to week 
and that no refunds would be issued for unused meals. 
Moving to private housing did not terminate Zwiker’s 
fnancial obligations. Specifcally, the housing resident 
handbook stated that students were required to com-
plete check-out procedures before leaving the residence 
halls. To move out before the end of the academic year, 
a student was required to “[f]ill out Intent to Leave 
Form in the Campus Life and Housing Offce” and 
required to remove all personal belongings out of the 
room. 

The agreement was subject to change for, among 
other reasons, “disorders which may affect the health 
or safety of students or affect the educational function 
of the institution.” The parties also agreed that “[i]n 
the event that the University shall be prevented from 
completing performance of any obligations hereunder 
by act of God or other occurrences whatsoever which 
are beyond the control of the parties hereto, then the 
University shall be excused from any further perfor-
mance of obligations and undertakings hereunder, to 
the full extent allowed by law.” 
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C. EASTERN MICHIGAN UNIVERSITY 

Horrigan signed a fnancial-responsibility state-
ment in November 2019, which stated, in relevant 
part: 

I understand that when I register for any class at 

Eastern Michigan University (EMU) or receive any ser-

vice from Eastern Michigan University I accept full re-

sponsibility to pay all tuition, fees and other associated 

costs assessed as a result of my registration and/or receipt 

of services. 

Horrigan also agreed to the Eastern defendants’ 
housing contract, which provided that the contract 
would not terminate if the resident moved off campus. 
The housing contract also stated that if a resident 
chose to move out of the housing without a release, the 
resident would remain fnancially responsible. The 
Eastern defendants “reserve[d] the right to reassign or 
remove a resident from university housing for reasons 
of health, safety, welfare, failure to remain actively 
enrolled, or if the student poses a signifcant disruption 
to the on-campus housing community.” The housing 
contract also stated that “[r]efunds are not given for 
missed or unused meals.” 

II. COVID-19 PANDEMIC 

On March 10, 2020, Governor Whitmer declared a 
statewide state of emergency related to the COVID-19 
pandemic. Executive Order No. 2020-4, which has 
since been rescinded, stated, in relevant part: 

1. A state of emergency is declared across the State 
of Michigan. 

2. The Emergency Management and Homeland Se-
curity Division of the Department of State Police must 
coordinate and maximize all state efforts that may be 
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activated to state service to assist local governments and 

offcials and may call upon all state departments to utilize 

available resources to assist. 

3. The state of emergency is terminated when emer-

gency conditions no longer exist and appropriate pro-

grams have been implemented to recover from any effects 

of the emergency conditions, consistent with the legal 

authorities upon which this declaration is based and any 

limits on duration imposed by those authorities. 

Subsequently, on March 23, 2020, Governor 
Gretchen Whitmer issued an executive order requiring 
“all individuals currently living within the State of 
Michigan . . . to stay at home or at their place of 
residence,” subject to exceptions to sustain or protect 
life. Executive Order No. 2020-21. The order was 
necessary “[t]o suppress the spread of COVID-19, to 
prevent the state’s health care system from being 
overwhelmed, to allow time for the production of criti-
cal test kits, ventilators, and personal protective equip-
ment, and to avoid needless deaths . . . .” Id. 

A. CENTRAL MICHIGAN UNIVERSITY 

On March 11, 2020, Central Michigan University 
president, Bob Davies, stated that classes would be 
moved to an online environment and that “students 
should not return to campus following spring break.” 
The Central defendants’ residence halls were closed to 
everyone but international students and student ath-
letes, and limited food service was provided. 

The Central defendants subsequently extended 
online-only classes until April 6, 2020. Residence halls 
were open for residents who needed housing, but the 
Central defendants “continue[d] to recommend that 
students with permanent residences off campus re-
main there at this time.” (Emphasis omitted.) On 
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March 19, 2020, the Central defendants e-mailed stu-
dents, stating that students with a housing contract 
could remain on campus until May 9, 2020, but stu-
dents who chose to move out would receive a credit. 

On March 23, 2020, Davies stated that, in response 
to the Governor’s stay-home order, residence halls and 
apartments would remain open for students; however, 
he stated that students who were currently residing off 
campus should not return. On March 30, 2020, defen-
dants stated that they “continue[d] to recommend that 
all students return to their permanent residence if 
possible.” However, housing and dining services re-
mained open for students who continued to reside on 
campus. The deadline to withdraw from classes or 
choose to use a credit/no-credit option for grades was 
extended until the end of May 2020. 

B. LAKE SUPERIOR STATE UNIVERSITY 

In response to Governor Whitmer’s March 10, 2020 
emergency declaration, the LSS defendants suspended 
face-to-face instruction and moved classes to a virtual 
format. In a March 11, 2020 e-mail, the LSS defen-
dants notifed students that residence halls and dining 
services would remain open. They also notifed stu-
dents that the university’s Campus Life Offce would 
communicate with students about virtual organiza-
tions and events. 

On March 20, 2020, Lake Superior State University 
president, Rodney Hanley, stated that faculty mem-
bers had successfully transitioned to virtual teaching 
and that students would be permitted to drop classes 
through the end of the semester. Hanley further em-
phasized that residence halls and dining services re-
mained open. On April 7, 2020, the LSS defendants 
reiterated in an e-mail that residence halls and dining 
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services remained open but stated that, to maintain 
safety for students still living on campus, they were 
deactivating swipe-card access to residence halls for 
those students who were not then living on campus. 
The e-mail stated that the card’s deactivation was 
reversible on request or in response to an appointment 
to remove belongings. And on April 8, 2020, Hanley 
requested that students planning to travel during the 
Easter holiday “abandon[]” such plans and “stay in-
place.” However, if a student insisted on leaving, he 
requested that they not return to campus. 

C. EASTERN MICHIGAN UNIVERSITY 

On March 11, 2020, James Smith, Eastern Michigan 
University’s president, stated by e-mail that face-to-
face instruction was suspended and that classes would 
be moved to a virtual, online format. Residence halls 
and dining facilities would remain open, but Smith 
encouraged students to return to their permanent 
places of residence “due to public health recommenda-
tions for social distancing.” After Governor Whitmer 
issued the executive order requiring all individuals to 
stay at home or in their place of residence, the Eastern 
defendants closed their residence halls on March 31, 
2020, and announced that housing and meal-plan 
credits would be issued effective March 31, 2020. 

III. PROCEDURAL HISTORY 

In each of the consolidated cases, Dalke, Zwiker, and 
Horrigan (collectively, the University plaintiffs) as-
serted causes of action based on breach of contract and 
unjust enrichment against the Central defendants, the 
LSS defendants, and the Eastern defendants (collec-
tively, the University defendants). The University 
plaintiffs each alleged that they did not receive the full 
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beneft of the tuition they paid before the pandemic 
began as a result of the transition to an online learning 
environment, which they claim is of lesser value than 
in-person instruction. In each case, the University 
plaintiffs alleged that the University defendants 
breached the parties’ contracts, which provided that 
students would pay tuition in exchange for live, in-
person instruction. As a result of the transition to 
online instruction in the Spring 2020 semester, the 
University plaintiffs seek a reduction or refund in 
tuition. 

The University plaintiffs also alleged that they did 
not receive reimbursements for their unused portions 
of room and board during the time they were in 
off-campus housing. According to the University plain-
tiffs, the University defendants breached their housing 
contracts by not housing the University plaintiffs for 
the entire semester or otherwise offering a refund for 
unused room and board. Lastly, the University plain-
tiffs each alleged that the University defendants failed 
to reimburse them for unused portions of student and 
other fees paid for services that were not provided. In 
addition to the breach-of-contract claims, the Univer-
sity plaintiffs alleged that the University defendants 
were unjustly enriched by retaining the tuition, room 
and board, and fees described. 

A. CENTRAL MICHIGAN UNIVERSITY 

The Central defendants initially moved for sum-
mary disposition under MCR 2.116(C)(8). They as-
serted a constitutional right to control the university’s 
affairs and claimed that their academic decisions were 
not subject to judicial review. Alternatively, the Cen-
tral defendants argued that the trial court should 
dismiss Dalke’s claim for breach of the tuition contract 
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because she failed to identify a contractual provision 
under which the Central defendants promised to pro-
vide the live, in-person instruction that formed the 
basis of her claim. Similarly, Dalke had not suffciently 
identifed which fees she had paid or what services the 
Central defendants had agreed to provide. Moreover, 
the Central defendants argued that Dalke could not 
establish damages because she could not establish the 
value of the educational instruction she received. 

With respect to the claim regarding room and board, 
the Central defendants claimed Dalke failed to state a 
claim for breach of contract because she had not 
identifed any terms or conditions of the parties’ con-
tract that had been breached. Additionally, Dalke vol-
untarily moved out of her residence hall and accepted 
a refund in lieu of remaining in university housing. 
Finally, the Central defendants argued that Dalke 
failed to state claims for unjust enrichment because 
her housing-related claim concerned the same subject 
matter as her room-and-board contract, and she could 
not establish that the Central defendants obtained a 
windfall by retaining the fees it had been paid. 

The trial court granted the Central defendants’ 
motion in part and denied it in part. The trial court 
rejected the argument that the Michigan Constitution 
and federal caselaw prevented Dalke from asserting 
claims for breach of contract and unjust enrichment. 
However, concerning her breach-of-contract claims re-
lated to tuition, the trial court previously ordered 
Dalke to provide all documents supporting her tuition-
based claim for breach of contract. In response, she 
produced marketing information and excerpts from the 
Central Michigan University registration portal and 
course catalog. According to the trial court, none of the 
documents promised that if Dalke paid tuition, the 
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Central defendants “would exclusively provide in-
person instruction.” The trial court also noted that 
Dalke failed to establish a breach or damages because 
the Central defendants provided instruction, she com-
pleted her courses, and she received credit toward her 
graduation requirements. Because Dalke had not es-
tablished the required elements of breach of contract, 
the trial court granted summary disposition under 
MCR 2.116(C)(10) in favor of the Central defendants on 
the breach-of-contract claim but denied summary dis-
position with respect to unjust enrichment. 

Addressing Dalke’s breach-of-contract claim based 
on room and board, the trial court determined that she 
had established that a housing contract existed. How-
ever, she had not established that the Central defen-
dants breached the contract because the contract pro-
vided that the times of performance were subject to 
change on the basis of “ ‘circumstances beyond the 

university’s control that may affect the health or safety 

of students . . . .’ ” The trial court reasoned that the 
COVID-19 pandemic was a circumstance beyond the 
Central defendants’ control that allowed the contract 
to be altered. Additionally, while the Central defen-
dants encouraged students to move out, the halls and 
dining rooms remained open to students who could not. 
Thus, the trial court granted summary disposition 
under MCR 2.116(C)(10) in favor of the Central defen-
dants with respect to this breach-of-contract claim. 
The trial court also granted summary disposition un-
der MCR 2.116(C)(8) in favor of the Central defendants 
with respect to Dalke’s unjust-enrichment claim be-
cause an express written contract precluded the claim. 

With respect to Dalke’s fee claim, the trial court 
granted summary disposition in favor of the Central 
defendants, fnding that Dalke did not attach an al-
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leged contract to the complaint and that Dalke failed to 
identify the amount of fees each student paid, what 
services they were to receive in return, or what ser-
vices she did not receive for the second half of the 
semester. Dalke’s account statement was not a con-
tract because it provided no promises in exchange for 
the fees. However, the trial court concluded that she 
had suffciently pleaded an unjust-enrichment claim 
related to fees to survive summary disposition. 

The Central defendants subsequently moved for 
partial summary disposition under MCR 2.116(C)(10) 
regarding plaintiff’s unjust-enrichment claim related 
to tuition, explaining that they did not charge more for 
online classes than for in-person classes and that 
Dalke could not establish that they received a windfall 
from retaining plaintiff’s tuition. Dalke responded that 
ERT, which she characterizes as the “[t]he rapid trans-
fer of some portion of a course to the online environ-
ment to ensure continuity of instruction during unpre-
dictable emergent situations that threaten the ability 
to teach on-campus,” was not equivalent to regular 
online classes because the value of online classes was 
higher. (Quotation marks and citation omitted.) Ac-
cording to Dalke, this was the case because the Central 
defendants had ample time to prepare traditional 
online course materials, in contrast with the short 
amount of time in reaction to the pandemic. In support 
of her arguments, Dalke relied on a report prepared by 
Ted Tatos, an economist and statistician, who opined 
that ERT was different from standard online learning, 
“which requires substantial preparation and involves 
courses designed for online delivery.” (Quotation 
marks and citation omitted.) Tatos concluded that ERT 
was not the equivalent of online instruction and opined 
that students did not receive the same educational 
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beneft from ERT as they would have from in-person 
instruction or regular online education.3 

The trial court granted the Central defendants’ 
motion for partial summary disposition under MCR 
2.116(C)(10). It found that the documentary evidence 
supported the claim that the Central defendants did 
not receive a windfall as a result of the transition to 
remote learning. The Central defendants charged the 
same for in-person and online credit hours, and the 
parties did not dispute that students who successfully 
completed courses were awarded the same credit to-
ward graduation as they would have without the 
pandemic. 

In March 2021, the Central defendants moved for 
summary disposition under MCR 2.116(C)(10) on Dal-
ke’s contractual and unjust-enrichment claims for her 
fees. The Central defendants argued that the credit 
Dalke received to her student account and the money 
she received under the Coronavirus Economic Stabili-
zation (CARES) Act, 15 USC 9001 et seq., compensated 
her for the amount of fees she had paid during the 
Spring 2020 semester. Additionally, with respect to 
parking fees, Dalke’s parking permit remained active, 

3 Although Dalke relied on Tatos’s fndings in the trial court, neither 
Zwiker nor Horrigan relied on or otherwise presented Tatos’s fndings to 
the trial court. Nevertheless, in their briefs to this Court, Zwiker and 
Horrigan have presented Tatos’s fndings as support for reversal of the 
trial court’s decisions. On motion by the LSS defendants, this Court 
struck Tatos’s declaration and any arguments discussing it. Zwiker v 

Lake Superior State Univ, unpublished order of the Court of Appeals, 
entered April 5, 2021 (Docket No. 355128). Additionally, because the 
declaration was not presented to the trial court by Horrigan, we decline 
to consider it in connection with his claims as well. See Bonkowski v 

Allstate Ins Co, 281 Mich App 154, 165; 761 NW2d 784 (2008) (“This 
Court’s review is limited to the record of the trial court.”). Moreover, and 
regardless of whether the declaration was properly preserved, we fnd 
Tatos’s fndings unpersuasive in the context of these cases. 
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and she was allowed to park on campus the entire 
time. Regarding the student-services fee, the Central 
defendants argued that the fee did not fund any 
particular service. It funded a variety of functions, 
such as academic advising, counseling, and student 
success coaching, which the Central defendants pro-
vided for the entire semester. 

Dalke responded that a genuine issue of material 
fact existed regarding whether the Central defendants 
continued to provide services related to the parking fee 
by citing her complaint, in which she alleged that the 
Central defendants had not continued providing a 
parking service. She also argued that “the Student 
Services Fee was paid with the understanding that the 
benefts would occur on-campus,” but the Central de-
fendants had canceled all on-campus events. Dalke 
also moved for leave to amend her complaint. 

The trial court ultimately granted the Central de-
fendants’ motion for summary disposition under MCR 
2.116(C)(10). Dalke failed to respond to the motion 
with evidence and had instead cited her complaint, 
which was not a suffcient response. The trial court 
also determined that Dalke’s proposed amended com-
plaint would be futile. 

B. LAKE SUPERIOR STATE UNIVERSITY 

The LSS defendants moved for summary disposition 
under MCR 2.116(C)(8) and (10). The LSS defendants 
argued that they had a constitutional right to craft 
their response to the COVID-19 pandemic. They also 
argued that they did not breach the tuition contract 
because the contract did not guarantee live, in-person 
instruction. Concerning Zwiker’s housing contract, the 
LSS defendants claimed that the contract’s force-
majeure clause excused them from further perfor-
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mance because of circumstances beyond their control. 
Moreover, Zwiker was provided housing for the entire 
semester because students were free to remain on 
campus. According to the LSS defendants, the contract 
provided that moving to private housing did not termi-
nate residency and that students were not eligible for 
prorated room and board if they did not complete the 
check-out process, which Zwiker had not done. The 
housing contract also stated that there was no refund 
for unused meals. Finally, the LSS defendants argued 
that Zwiker’s unjust-enrichment claims failed as a 
matter of law because the contracts expressly covered 
the subject matter of the claims. 

Zwiker responded that she had established damages 
that were not speculative because she did not receive 
the beneft of the live, in-person instruction she had 
paid for and that she would be able to quantify her 
damages during discovery. She additionally argued 
that the LSS defendants’ claim that fee-related ser-
vices had been provided was a factual claim and that 
students were not able to make substantial use of the 
services. With respect to the force-majeure clause, 
Zwiker argued that the clause applied equally to stu-
dents and, because Zwiker’s performance was impos-
sible, she was excused from performing under the 
contract. She claimed that her decision to leave cam-
pus was not voluntary as a result of the LSS defen-
dants’ strongly worded letters to students and the LSS 
defendants’ deactivation of card access to the residence 
halls. 

The trial court granted the LSS defendants’ motion 
for summary disposition under MCR 2.116(C)(8) and 
(10), fnding frst that the tuition contract did not 
guarantee live, in-person learning. According to the 
trial court, the unambiguous terms of the tuition 
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contract rendered Zwiker liable for paying tuition after 
she registered for classes and received instruction 
services. The trial court concluded that Zwiker had not 
established that she had specifcally selected tradi-
tional campus instructional methods or that the class 
catalog was incorporated into the contract. 

The trial court also determined that the LSS defen-
dants were entitled to summary disposition on Zwik-
er’s claim for breach of contract related to fees because 
the tuition contract assessed fees as the result of 
registration, not as the result of receiving services, and 
the contract did not provide that a refund would be 
issued if the services were not utilized. The trial court 
held that the LSS defendants established through 
documentary evidence that students were permitted to 
remain in student housing and receive meal services, 
and Zwiker did not establish that the LSS defendants 
failed to provide housing and meals for the entire 
semester. While students were encouraged to leave or 
not to return if they had already left, the LSS defen-
dants did not prevent students from returning or fail to 
make housing and meals available. Additionally, the 
housing contract provided that a student’s move to a 
private home or other housing did not terminate the 
residency or fnancial conditions of the housing con-
tract and explicitly provided that there was no refund 
for unused meals. 

Lastly, the trial court dismissed Zwiker’s unjust-
enrichment claims under MCR 2.116(C)(8). The trial 
court reasoned that the existence of the tuition and 
housing contracts prevented her from proceeding on an 
unjust-enrichment theory. 
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C. EASTERN MICHIGAN UNIVERSITY 

The Eastern defendants moved for summary dispo-
sition under MCR 2.116(C)(8). The Eastern defendants 
argued that they had a constitutional right to craft 
their response to COVID-19 because responding to the 
pandemic by moving instruction to an online format 
constituted an academic judgment. They also argued, 
similar to the other defendants, that they did not 
breach the tuition contract because the contract did not 
guarantee live, in-person instruction. Under the East-
ern defendants’ agreement, Horrigan was required to 
pay all tuition, fees, and other associated costs that 
occurred as a result of his registration, and his expec-
tations did not alter the contract’s language. 

With respect to the housing contract, the Eastern 
defendants argued that the contractual language ex-
plicitly contemplated that students might be asked to 
leave before the end of the term and stated that the 
relationship was subject to change on the basis of 
conditions that affected the health or safety of stu-
dents. The contract also provided no refund for unused 
meals. Finally, the Eastern defendants argued that 
Horrigan’s unjust-enrichment claims failed as a mat-
ter of law because the tuition and housing contracts 
expressly covered the subject matter of the claims. 

Horrigan responded that the Eastern defendants’ 
arguments concerning breach of the tuition contract 
were meritless because they had not demonstrated 
that any contractual language applied to the parties’ 
dispute. Horrigan also argued that if the Eastern 
defendants were entitled to terminate the housing 
contract for public-health reasons, he was entitled to a 
refund. Horrigan clarifed that the fees the Eastern 
defendants failed to provide services for were a general 
fee, a technology fee, and a student-center fee. When 
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the Eastern defendants closed the majority of campus 
buildings, Horrigan was unable to use the services 
with which the fees were associated. Finally, Horrigan 
argued that he was entitled to argue unjust enrich-
ment in the alternative because the contract was 
ambiguous regarding mode of instruction. He denied 
that the Eastern defendants benefted students after 
retaining the funds because course credits were not the 
only beneft of university enrollment. 

The trial court granted the Eastern defendants’ 
motion for summary disposition under MCR 
2.116(C)(8), concluding that the plain language of the 
contracts precluded Horrigan’s claims. The trial court 
concluded that under the tuition contract, Horrigan 
accepted responsibility to pay for all services and pay 
fees as a result of registering or receiving services. The 
contract did not contain any language about the mode 
of instruction. Because the contract was not ambiguous 
and did not promise live, in-person instruction, it did 
not require that Horrigan receive a specifc mode of 
instruction. 

The trial court also held that the Eastern defen-
dants’ housing contract expressly reserved the right to 
remove students from university housing for health 
and safety reasons and provided that refunds would 
not be given for missed or unused meals. The language 
was not ambiguous and did not contain qualifcations. 
Accordingly, Horrigan was not entitled to a refund for 
meals or housing. With respect to fees, the trial court 
explained that the tuition agreement governed both 
tuition and fees, and Horrigan had agreed to pay all 
fees that resulted from registering or receiving ser-
vices. Horrigan admitted that he registered for classes; 
therefore, he had agreed to pay the fees. As in the other 
cases, the trial court also concluded that Horrigan’s 



2022] ZWIKER V LAKE SUPERIOR STATE UNIV 473 
OPINION OF THE COURT 

claims for unjust enrichment failed because there were 
express agreements between the parties covering the 
same subject matter. 

These appeals followed. 

IV. ANALYSIS 

A. STANDARDS OF REVIEW 

In the proceedings below, the trial courts granted 
defendants’ motions for summary disposition under 
MCR 2.116(C)(8) and MCR 2.116(C)(10). “We review de 
novo a decision by the Court of Claims on a motion for 
summary disposition . . . .” Brunswick Bowling & Bil-

liards Corp v Dep’t of Treasury, 267 Mich App 682, 684; 
706 NW2d 30 (2005). 

“A motion under MCR 2.116(C)(8) tests the legal 
suffciency of the complaint.” Dell v Citizens Ins Co of 

America, 312 Mich App 734, 739; 880 NW2d 280 (2015) 
(quotation marks and citation omitted). We accept all 
well-pleaded factual allegations as true, and we con-
strue them in the light most favorable to the nonmov-
ing party. Id. “Conclusory statements, unsupported by 
factual allegations, are insuffcient to state a cause of 
action.” Churella v Pioneer State Mut Ins Co, 258 Mich 
App 260, 272; 671 NW2d 125 (2003). “A motion under 
MCR 2.116(C)(8) may be granted only where the claims 
alleged are so clearly unenforceable as a matter of law 
that no factual development could possibly justify 
recovery.” Dell, 312 Mich App at 739 (quotation marks 
and citation omitted). 

When reviewing a decision under MCR 2.116(C)(10), 
this Court considers the pleadings, admissions, and 
other evidence submitted by the parties in the light 
most favorable to the nonmoving party. Sallie v Fifth 

Third Bank, 297 Mich App 115, 117-118; 824 NW2d 
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238 (2012). Summary disposition is proper if there is 
no genuine issue of material fact and the moving party 
is entitled to judgment as a matter of law. MCR 
2.116(C)(10); Latham v Barton Malow Co, 480 Mich 
105, 111; 746 NW2d 868 (2008). 

We also review de novo the proper interpretation of 
a contractual provision. Reed v Reed, 265 Mich App 
131, 141; 693 NW2d 825 (2005). “Whether a contract is 
ambiguous is a question of law, while determining the 
meaning of ambiguous contract language becomes a 
question of fact.” Bodnar v St John Providence, Inc, 
327 Mich App 203, 220; 933 NW2d 363 (2019). 

A decision by the trial court to deny a motion to 
amend a pleading is reviewed for an abuse of discre-
tion. Aguirre v Michigan, 315 Mich App 706, 713; 891 
NW2d 516 (2016). “The determination that a trial 
court abused its discretion involves far more than a 
difference in judicial opinion.” In re Kostin Estate, 278 
Mich App 47, 51; 748 NW2d 583 (2008). “Rather, an 
abuse of discretion occurs only when the trial court’s 
decision is outside the range of reasonable and prin-
cipled outcomes.” Id. 

B. TUITION, FEES, AND IN-PERSON INSTRUCTION 

Zwiker and Horrigan argue that the term “services” 
in their respective tuition contracts is ambiguous and, 
therefore, the trial court erred because there are genu-
ine issues of material fact and parol evidence is neces-
sary to determine the parties’ intent.4 In each case, the 

4 Plaintiffs failed to preserve the argument that parol evidence was 
necessary by failing to raise it frst in response to defendants’ dispositive 
motions. See Peterman v Dep’t of Natural Resources, 446 Mich 177, 183; 
521 NW2d 499 (1994). Nevertheless, we exercise our inherent power to 
address unpreserved issues where, as here, the issue is a legal one for 
which all facts have been presented and resolution is required to 
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tuition contracts from Lake Superior State University 
and Eastern Michigan University stated that students 
“accept full responsibility to pay all tuition, fees and 
other associated costs assessed at any time as a result 
of [the student’s] registration and/or receipt of ser-
vices . . . .” 

This Court will enforce unambiguous contracts as 
written. Rory v Continental Ins Co, 473 Mich 457, 468; 
703 NW2d 23 (2005). It is not this Court’s role to 
undermine the parties’ freedom to contract by rewrit-
ing clear contractual language to comply with what the 
Court perceives as the parties’ intent. Id. at 468-469. 
Rather, this Court construes contractual terms in 
context, according to their commonly used meanings. 
Henderson v State Farm Fire & Cas Co, 460 Mich 348, 
354; 596 NW2d 190 (1999). A contract is ambiguous 
when its provisions are capable of conficting interpre-
tations. Farm Bureau Mut Ins Co of Mich v Nikkel, 460 
Mich 558, 566; 596 NW2d 915 (1999). A contract is not 
ambiguous solely because the parties may interpret a 
term differently. Id. at 567. Failure to defne a word 
does not make a contract ambiguous. Henderson, 460 
Mich at 354. 

With respect to the tuition contracts from Eastern 
Michigan University and Lake Superior State Univer-
sity, the trial court determined that the tuition con-
tracts provided that by registering for a class, the 
student agreed to pay all tuition, fees, and associated 
costs. The trial court held that the unambiguous terms 
of the tuition contracts rendered Zwiker and Horrigan 
liable for paying tuition after registering for classes 
and receiving instruction services. Additionally, the 

properly decide the case. See Autodie LLC v Grand Rapids, 305 Mich 
App 423, 431; 852 NW2d 650 (2014). 
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tuition contracts assessed fees as the result of regis-
tration, not as the result of receiving services. 

Both tuition contracts state that fnancial responsi-
bility is incurred at registration or receipt of service. 
The word “or” is a disjunctive term used to express a 
choice between alternatives. Campbell v Mich Dep’t of 

Treasury, 331 Mich App 312, 320; 952 NW2d 568 
(2020). We fnd no error in the trial court’s conclusion 
that the unambiguous terms of the tuition contract 
rendered students liable for paying tuition once they 
registered for classes. Thus, whether the term “ser-
vices” is ambiguous is irrelevant because the students’ 
fnancial responsibility began upon registration. 

Zwiker and Horrigan also argue that the trial court 
erred because it should have considered parol evidence 
to determine the meaning of the contract given that 
the contract was obviously incomplete when the ser-
vices to be provided were not defned within it. “[P]arol 
evidence of contract negotiations, or of prior or contem-
poraneous agreements that contradict or vary the 
written contract, is not admissible to vary the terms of 
a contract which is clear and unambiguous.” UAW-GM 

Human Resource Ctr v KSL Recreation Corp, 228 Mich 
App 486, 492; 579 NW2d 411 (1998) (quotation marks 
and citation omitted). If the contract contains an 
integration clause, parol evidence is only admissible 
(1) to prove that the clause was fraudulent, (2) to 
invalidate the entire contract, or (3) if the contract is 
obviously incomplete on its face. Id. at 494-495. When 
a contract contains an express integration or merger 
clause, it is conclusive evidence that the agreement is 
the entire agreement, and parol evidence is not admis-
sible. Hamade v Sunoco, Inc (R&M), 271 Mich App 145, 
169; 721 NW2d 233 (2006). 
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With respect to both Eastern Michigan University 
and Lake Superior State University, the tuition con-
tracts contained merger and integration clauses stat-
ing that the contract constituted the entire agreement 
between the parties. Zwiker and Horrigan do not claim 
that the contracts were fraudulent or do not otherwise 
seek to invalidate the tuition contracts. Thus, whether 
parol evidence is proper in the face of the merger and 
integration clauses depends on whether the tuition 
contracts are obviously incomplete. We reject the sug-
gestion that they are. Zwiker and Horrigan agreed to 
pay “all tuition, fees and other associated costs as-
sessed at any time as a result of my registration and/or 
receipt of services . . . .” There is no missing term, and 
the agreement is not incomplete. That the term “ser-
vices” is undefned does not render the contracts in-
complete. Terrien v Zwit, 467 Mich 56, 76; 648 NW2d 
602 (2002) (“[T]he fact that a contract does not defne a 
relevant term does not render the contract ambigu-
ous.”). 

In all cases consolidated on appeal, the University 
plaintiffs claim that the University defendants 
breached their agreements by failing to provide live, 
in-person instruction. The University plaintiffs, how-
ever, have pointed to no contractual language in which 
the University defendants promised such method of 
instruction. The University plaintiffs have the burden 
to show that a contract exists in order for the contract 
to be enforced, because “the court cannot make a 
contract for the parties when none exists.” Kamalnath 

v Mercy Mem Hosp Corp, 194 Mich App 543, 549; 487 
NW2d 499 (1992) (quotation marks and citation omit-
ted). “A party asserting a breach of contract must 
establish by a preponderance of the evidence that (1) 
there was a contract (2) which the other party 
breached (3) thereby resulting in damages to the party 
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claiming breach.” Miller-Davis Co v Ahrens Constr, Inc, 
495 Mich 161, 178; 848 NW2d 95 (2014). 

To the extent the University plaintiffs claim that the 
trial court erred because it failed to recognize their 
noncontractual expectation to live, in-person instruc-
tion, such a claim fails as a matter of law. A party’s 
expectations do not supersede the language of an 
unambiguous contract. See Wilkie v Auto-Owners Ins 

Co, 469 Mich 41, 60; 664 NW2d 776 (2003) (rejecting 
the rule of reasonable expectations related to insur-
ance contracts). “[A] contract requires mutual assent 
or a meeting of the minds on all the essential terms.” 
Kloian v Domino’s Pizza, LLC, 273 Mich App 449, 453; 
733 NW2d 766 (2006). A court considers the parties’ 
express words and visible acts, and not the parties’ 
subjective states of mind, to determine whether there 
was mutual assent to a contract. Id. at 454. “Where 
mutual assent does not exist, a contract does not exist.” 
Quality Prod & Concepts Co v Nagel Precision, Inc, 469 
Mich 362, 372; 666 NW2d 251 (2003). 

Moreover, in none of the cases below did the Univer-
sity plaintiffs provide the trial court with any contrac-
tual language in which the University defendants 
promised live, in-person instruction. Most pertinently, 
with respect to the Central defendants, the trial court 
granted their motion for summary disposition because, 
in response to the trial court’s order that Dalke pro-
duce the contractual language upon which she based 
her claim, Dalke provided screenshots and excerpts 
from the Central defendants’ registration portal and 
course catalog, as well as marketing information. None 
of the documents promised that if Dalke paid tuition, 
the Central defendants “would exclusively provide 
in-person instruction.” 
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Relatedly, Zwiker and Horrigan claim that the trial 
court granted summary disposition prematurely and 
that further discovery is needed to determine the 
meaning of the contract. Summary disposition is pre-
mature before discovery is complete when further 
discovery “stands a fair chance of uncovering factual 
support for the opposing party’s position.” Marilyn 

Froling Revocable Living Trust v Bloomfeld Hills 

Country Club, 283 Mich App 264, 292; 769 NW2d 234 
(2009). As already discussed, however, we fnd no error 
in the trial courts’ conclusions that the fnancial agree-
ments between the parties were unambiguous and did 
not promise live, in-person instruction. Thus, further 
factual development in discovery does not stand a fair 
chance of uncovering additional support for Zwiker 
and Horrigan’s arguments. 

Lastly, Horrigan contends that the tuition contract 
between him and the Eastern defendants violates 
public policy because it provides for false advertising. 
Contracts that “tend to be injurious to the public or 
against the public good are illegal and void . . . .” Ma-

honey v Lincoln Brick Co, 304 Mich 694, 706; 8 NW2d 
883 (1943) (punctuation omitted). We reject the notion 
that the Eastern defendants’ tuition contract violates 
public policy. The Eastern defendants are part of a 
constitutionally created university and accredited in-
stitution of higher education that, like every other 
individual and business, had to adapt in the face of a 
global pandemic. Despite the challenges, the Eastern 
defendants successfully offered their students instruc-
tion in a manner that was safe to the students, faculty, 
and staff. The fact that Horrigan perceives the con-
tract, in hindsight, to be unfair does not render the 
contract as against public policy. See DeFrain v State 

Farm Mut Auto Ins Co, 491 Mich 359, 372-373; 817 
NW2d 504 (2012). Horrigan paid for tuition and re-
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ceived the corresponding credits. There is nothing so 
injurious to the public about this arrangement to cause 
the Court to afford relief under this theory. 

C. ROOM AND BOARD 

The University plaintiffs further contend that the 
trial court erred when it granted summary disposition 
in favor of the University defendants with respect to 
their claims for breach of contract for room and board 
because the purpose of the contract was frustrated by 
the COVID-19 pandemic. The University plaintiffs 
claim that the pandemic was not reasonably foresee-
able and prevented the parties from fulflling their 
obligations under the housing contracts. The Univer-
sity plaintiffs failed to raise this issue in the trial court 
and have, therefore, failed to preserve it for appeal. See 
Peterman v Dep’t of Natural Resources, 446 Mich 177, 
183; 521 NW2d 499 (1994). Nevertheless, as with the 
argument concerning parol evidence, we will review 
the issue because it presents a question of law and a 
resolution is required to properly decide the case. See 
Autodie LLC v Grand Rapids, 305 Mich App 423, 431; 
852 NW2d 650 (2014). 

A contractual frustration of purpose exists when “a 
change in circumstances makes one party’s perfor-
mance virtually worthless to the other, frustrating his 
purpose in making the contract,” despite the fact that 
nothing impedes the party from performing the con-
tract. Liggett Restaurant Group, Inc v Pontiac, 260 
Mich App 127, 133-134; 676 NW2d 633 (2003) (quota-
tion marks and citation omitted). For a frustration of 
purpose to exist, 

(1) the contract must be at least partially executory; (2) 
the frustrated party’s purpose in making the contract 
must have been known to both parties when the contract 
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was made; [and] (3) this purpose must have been basically 

frustrated by an event not reasonably foreseeable at the 

time the contract was made, the occurrence of which has 

not been due to the fault of the frustrated party and the 

risk of which was not assumed by him. [Id. at 134-135 

(quotation marks and citation omitted).] 

With respect to Eastern Michigan University, in the 
parties’ housing contract, the Eastern defendants “re-
serve[d] the right to reassign or remove a resident from 
university housing for reasons of health, safety, wel-
fare, failure to remain actively enrolled, or if the 
student poses a signifcant disruption to the on-campus 
housing community.” The housing contract also stated 
that “[r]efunds are not given for missed or unused 
meals.” Likewise, with respect to Central Michigan 
University, the housing contract specifcally stated 
that “times set for performance of this contract are 
subject to change because of . . . circumstances beyond 
the university’s control that may affect the health or 
safety of students or affect the educational function of 
the institution.” And with respect to Lake Superior 
State University, the contract did contain a force-
majeure clause, in which the parties agreed that de-
fendants’ performance would be excused for an “act of 
nature” or an “act of God” beyond the control of the 
parties. 

In other words, these contracts expressly contem-
plated circumstances under which it is necessary to 
remove students from housing for reasons of health, 
safety, and welfare. Horrigan cannot establish that the 
parties failed to contemplate an outbreak of illness 
that might discontinue access to food and housing. Nor 
can he establish that the possibility that he might be 
removed from university housing and miss meals be-
cause of a pandemic was not reasonably foreseeable 
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when the parties’ contract expressly provided that 
students might be removed from housing for health 
and safety reasons. 

Zwiker also contends that the trial court erred when 
it granted summary disposition in favor of the LSS 
defendants because they breached the housing agree-
ment by preventing her from returning to her resi-
dence. Aside from the allegation, however, Zwiker 
provides no documentary proof and, for their part, the 
LSS defendants submitted documentary evidence 
showing that while they encouraged students to shel-
ter in place if off campus, the residence halls remained 
open. And while the LSS defendants did deactivate the 
card access for students who were not actively on 
campus, the deactivation could be reversed by request. 
In short, Zwiker failed to show that the LSS defen-
dants breached the housing contract by preventing her 
from participating in it. 

D. UNJUST ENRICHMENT 

Unjust enrichment is an equitable theory that allows 
the trial court to imply a contract in order to prevent the 
unjust enrichment of a party. Belle Isle Grill Corp v 

Detroit, 256 Mich App 463, 478; 666 NW2d 271 (2003). 
To show that a beneft would unjustly enrich the defen-
dant, the plaintiff must establish that the defendant 
received a beneft from the plaintiff and that it would be 
inequitable for the defendant to keep the beneft. Id. “No 
person is unjustly enriched unless the retention of the 
beneft would be unjust.” Tkachik v Mandeville, 487 
Mich 38, 48; 790 NW2d 260 (2010) (quotation marks 
and citation omitted). Courts may not imply a contract 
under an unjust-enrichment theory if there is an ex-
press agreement covering the same subject matter. Belle 

Isle Grill Corp, 256 Mich App at 478. 
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In each case, the University plaintiffs argue that the 
trial court erred when it granted summary disposition 
with respect to their unjust-enrichment claims because 
no express contract governed the same subject matter 
as the claims for tuition and room and board. We 
disagree. The University defendants’ housing con-
tracts addressed the possibility of circumstances af-
fecting the health and welfare of students. Similarly, 
the University defendants’ tuition contracts specif-
cally addressed student payment obligations when 
registering for courses. The parties agreed to these 
terms. Thus, the express agreements between the 
parties governed the same subject matter as their 
equitable claims regarding tuition and room and 
board. And while Dalke claims that summary disposi-
tion was premature and discovery was needed to 
develop her claims, we agree with the trial court that 
further discovery would not stand a fair chance to 
uncover support for her claims. See Marilyn Froling 

Revocable Living Trust, 283 Mich App at 292. 

We also reject Dalke’s argument that the trial court 
erred when it granted summary disposition with re-
spect to parking and student-service fees. The Central 
defendants established that Dalke’s parking permit 
was active from August 24, 2019 to August 21, 2020, 
and that she was allowed to park on campus. The 
Central defendants also established that the programs 
that received support from the student-services fee 
continued during the Spring 2020 semester. Dalke did 
not establish that disputed issues of fact existed. She 
did not identify any facts to support that she was 
unable to park on campus; instead, she cited her 
complaint, which is not permitted under MCR 
2.116(G)(4). Dalke also argued that retention of the 
student-services fee unjustly enriched the Central de-
fendants because she paid the fee with the understand-
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ing that services would occur on campus. Again, Dalke 
merely relied on an unsupported allegation. Because 
Dalke did not properly contest this issue under MCR 
2.116(G)(4), the trial court did not err by granting 
summary disposition. 

E. MOTION TO AMEND 

Dalke argues that the trial court abused its discre-
tion when it denied her motion to amend her com-
plaint. A party may move the trial court for leave to 
amend a complaint, and “[l]eave shall be freely given 
when justice so requires.” MCR 2.118(A)(2). If the trial 
court grants a party’s motion for summary disposition 
under MCR 2.116(C)(8), (9), or (10), the trial court shall 
give the parties an opportunity to amend the pleadings 
“unless the evidence then before the court shows that 
amendment would not be justifed.” MCR 2.116(I)(5). 
The trial court need not give a party an opportunity to 
amend a pleading if the amendment would be futile. 
Weymers v Khera, 454 Mich 639, 659; 563 NW2d 647 
(1997). 

“An amendment is futile where, ignoring the sub-
stantive merits of the claim, it is legally insuffcient on 
its face.” Hakari v Ski Brule, Inc, 230 Mich App 352, 
355; 584 NW2d 345 (1998) (quotation marks and 
citation omitted). A proposed amendment is also futile 
if summary disposition would be appropriately granted 
regarding the new claims, either when a party has not 
established a genuine issue of material fact regarding 
an element, Ormsby v Capital Welding, Inc, 471 Mich 
45, 59-60; 684 NW2d 320 (2004), or when the undis-
puted facts establish that summary disposition would 
be appropriate, Nowacki v State Employees’ Retirement 

Sys, 485 Mich 1037, 1037 (2010). 
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The trial court granted summary disposition on 
Dalke’s allegations related to tuition and fees on the 
basis that none of the documents that she provided 
promised that if she paid tuition, the Central defen-
dants “would exclusively provide in-person instruc-
tion.” Regarding Dalke’s claim for fees, the account 
statement that she provided was not a contract be-
cause it provided no promises in exchange for the fees. 
In Dalke’s proposed amendment, she based her allega-
tion on a “mutuality of obligation” because “the Uni-
versity was obligated to provide the traditional, live 
in-person courses” specifed in her course schedule. 
Dalke asserted that intrinsic evidence was necessary 
to fll in the gaps of her fee statement. 

The trial court properly denied Dalke’s motion for 
leave to amend because her proposed amendment was 
based on documents that the trial court had already 
considered and with which Dalke had already at-
tempted to support her position. The trial court deter-
mined that the documents did not promise live, in-
person instruction. Dalke’s proposed amendment 
regarding her fee-related claims is futile because she 
could not refute the Central defendants’ documentary 
evidence regarding her express or implied contract 
claims. Thus, the trial court’s decision to deny her 
motion for leave to amend did not fall outside the range 
of reasonable outcomes because the trial court would 
have granted summary disposition on the amended 
claims for the same reasons it originally granted sum-
mary disposition. 

For similar reasons, we conclude that the trial court 
did not abuse its discretion by concluding that Dalke’s 
proposed amendments to her room-and-board claims 
were futile. “[P]arol evidence of contract negotiations, 
or of prior or contemporaneous agreements that con-
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tradict or vary the written contract, is not admissible 
to vary the terms of a contract which is clear and 
unambiguous.” UAW-GM Human Resource Ctr, 228 
Mich App at 492 (quotation marks and citation omit-
ted). A contract is ambiguous when its provisions are 
capable of conficting interpretations. Nikkel, 460 Mich 
at 566. 

The trial court granted summary disposition in 
favor of the Central defendants because the trial court 
did not identify any terms or conditions of the parties’ 
housing contract that the Central defendants had 
breached. The contract itself provided that there would 
be no refund for unused meals. Additionally, Dalke 
voluntarily moved out of her residence hall and ac-
cepted a refund in lieu of remaining in university 
housing. In arguing for leave to amend, Dalke stated 
that the housing contract was not fully integrated and 
required parol evidence to interpret. Specifcally, she 
argued that the contract did not specify the amounts 
that students would be charged for room and board and 
that it was necessary to consider the student’s billing 
statement to determine the amounts due. Dalke as-
serted that an implied term of the contract was that 
the premises would be ft for the intended use by the 
parties. 

The trial court did not abuse its discretion in deter-
mining that the proposed amended claims related to 
the room-and-board contract were futile because they 
went beyond the plain language of the contract. The 
decision did not fall outside the range of reasonable 
and principled outcomes because Dalke’s proposed 
amendment offered parol evidence but did not estab-
lish that the contract was ambiguous such that parol 
evidence was necessary. Similarly, Dalke stated that 
an implied term of the contract was that the premises 
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would be ft for their intended use, but she did not 
establish a basis by which the trial court could consider 
evidence beyond the contractual language itself. 

Lastly, the trial court did not abuse its discretion in 
denying Dalke’s proposed claim regarding the CARES 
Act. In the context of her unjust-enrichment claim, 
Dalke’s proposed amended complaint alleged that 
“[e]quity” required the Central defendants to refund a 
portion of the monies received for tuition, especially 
since they received “government funds under the 
CARES Act that could have been used for student 
refunds.” Although the trial court did not specifcally 
address the CARES Act by name, it denied Dalke’s 
motion for leave to amend on the basis that her claims 
regarding unjust enrichment related to tuition were 
futile because Dalke could not base her claim on the 
level or quality of education. This claim was not 
materially different from the claim made in her origi-
nal complaint. As discussed above, the trial court did 
not err when it granted summary disposition in favor 
of the Central defendants regarding Dalke’s unjust-
enrichment claim. Accordingly, the trial court did not 
abuse its discretion when it denied virtually the same 
claim in her proposed amended complaint. 

Affrmed. As these cases present questions of public 
importance, no costs may be taxed by the University 
defendants. See MCR 7.219(A). 

REDFORD, J., concurred with K. F. KELLY, J. 

SWARTZLE, P.J. (concurring in part and dissenting in 

part). In these three consolidated appeals, the student 
plaintiffs allege that they bargained for in-person 
instruction when they registered for courses and paid 
tuition for the winter/spring 2020 semester. The uni-
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versity defendants counter that they promised nothing 
of the kind. This is not a dispute about good intentions; 
rather, this is a dispute about what was promised and 
what was received. And what was received lacked 
much, if any, pedagogical value, according to the stu-
dent plaintiffs. 

Although my colleagues have provided a well-
reasoned, thoughtful opinion affrming summary dis-
position on all of the student plaintiffs’ claims, I cannot 
join the opinion in full. With respect to the student 
plaintiffs’ claims apart from those for breach of con-
tract involving tuition, I join my colleagues in affrm-
ing summary disposition. On the remaining tuition-
based claims, however, I part company for the 
following reasons: 

First, the parties’ tuition agreements center on the 
exchange of educational services for tuition payments. 
Described broadly, the student plaintiffs had to pay 
tuition to the university defendants, and, in exchange, 
the university defendants had to offer educational 
services to the student plaintiffs. Thus, the question of 
what constitutes educational services is key here. On 
this question, neither the offering of registration nor 
the granting of credits carries the weight that the 
university defendants suggest; these are more accu-
rately characterized as incidences of educational ser-
vices rather than the services themselves. 

To see this, consider registration. Registration in-
and-of itself is not an educational beneft to a 
student—no one has ever gotten smarter just by reg-
istering for a course. Registration is, rather, the means 
by which the student selects the educational services 
that best ft the student’s needs. For a university, 
registration serves to aid with allocating resources and 
sorting students and instructors. Although a student’s 
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obligation to pay tuition might be triggered by that 
student’s registering for a course, the university does 
not fulfll its contractual obligation to the student 
solely by offering the registration—the university 
must then follow-up by actually offering the promised 
course to that student. Any agreement that purport-
edly required a student to pay tuition in exchange for 
the mere opportunity to register for a course without 
the subsequent offering of that course would fail for 
lack of consideration. See Gen Motors Corp v Dep’t of 

Treasury, 466 Mich 231, 238-239; 644 NW2d 734 
(2002); Prentis Family Foundation, Inc v Barbara Ann 

Karmanos Cancer Institute, 266 Mich App 39, 58; 698 
NW2d 900 (2005). Thus, the university defendants did 
not fulfll their end of the bargain merely by providing 
the opportunity for the student plaintiffs to register for 
winter/spring 2020 courses. 

Similarly, the university defendants did not fulfll 
their end of the bargain merely by awarding credits to 
the student plaintiffs. Although credits are an impor-
tant component of educational services, the credits 
alone are not suffcient to satisfy the provision of such 
services. I am not yet cynical enough to conclude that 
students go to university solely to gather credits for a 
diploma; in any event, there is nothing in the record to 
suggest that this was the case with any of the student 
plaintiffs here. Thus, to hold up their end of a valid 
bargain, the university defendants had to offer the 
bargained-for educational services to the student 
plaintiffs separate and apart from the offering of 
registration or the awarding of credits. 

Second, unlike with the room-and-board claims, the 
university defendants have not pointed to any force-
majeure provisions relevant to the tuition claims. Nor 
have the university defendants fully developed impos-
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sibility as a defense on appeal,1 though even if they 
had, the argument would raise the matter of which 
party should properly bear the “risk (i.e., the fnancial 
burden)” of the pandemic-related campus closures. 
Rosado v Barry Univ Inc, 499 F Supp 3d 1152, 1158 
(SD Fla, 2020). Discovery in these three cases has been 
quite limited thus far, however, so I do not want to 
stress these points beyond what the current record 
permits. 

This brings me to my third and fnal point. It is 
useful to conceptualize the provision of educational 
services along a spectrum. At one end, there is the 
traditional, in-person university course, taught for a 
full semester by a qualifed instructor, with the student 
earning a grade and receiving a credit at the conclusion 
of the course. At the other end, there is nothing—the 
university takes the student’s tuition and cancels the 
course. There is little question that the former would 
meet the requirements of educational services, and 
there is likewise little question that the latter would 
not. Analogous to the traditional, in-person course, I 
would also place in the category of “educational ser-
vices” an online/virtual course that was designed, 
prepared, and marketed to students as an online 
option from the outset of the semester. Analogous to 
the outright cancellation of the course, I would place in 
the category of “no educational services” an audio 
recording of a textbook, with no further instruction, to 
be followed by an AI-mediated exam, surely an extreme 
form of “asynchronous education.” 

1 Only Central Michigan University mentions impossibility in its brief 
on appeal, and it devotes one paragraph and footnote to the issue within 
a broader argument. See Cheesman v Williams, 311 Mich App 147, 161; 
874 NW2d 385 (2015). 
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Where along this spectrum do the courses that the 
student plaintiffs took in the winter/spring 2020 se-
mester fall? The current record appears to show that 
from the beginning of the semester until mid-March, 
the courses fell within the category of actual educa-
tional services. Yet, when governments across the state 
imposed pandemic-related public and private restric-
tions, including lockdowns, the university defendants 
immediately pivoted from traditional in-person in-
struction to what the student plaintiffs have labeled 
“emergency remote teaching.” Although the university 
defendants have resisted the use of this label, I fnd it 
useful to differentiate between the transitioned 
courses at issue in these appeals from those courses 
offered by the university defendants that were mar-
keted to students as online/virtual courses from the 
very start of the semester. 

Returning to our spectrum outlined above, if the 
university defendants had simply canceled courses in 
mid-March for the remainder of the winter/spring 2020 
semester, then I would have little trouble concluding 
that the university defendants breached the parties’ 
tuition agreements. The student plaintiffs paid tuition 
for a full semester of educational services, and had 
they been provided with half a semester of educational 
services, this would have constituted only partial per-
formance by the university defendants, resulting in a 
breach of the tuition agreements. See Blazer Foods, Inc 

v Restaurant Props, Inc, 259 Mich App 241, 251 n 7; 
673 NW2d 805 (2003). Did the pivot to emergency 
remote teaching result in a partial breach analogous to 
the outright canceling of courses, or was the emergency 
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remote teaching suffcient under the tuition agree-
ments? Did the student plaintiffs properly understand 
their agreements with the university defendants to 
include in-person instruction, not emergency remote 
teaching? 

On this nascent record, I cannot say. Frankly, the 
answer might depend on the particular course at issue. 
For example, an in-person course that had met in a 
large lecture hall with one instructor and 200 students 
might very well have immediately transitioned to an 
online environment with little or no loss of beneft to 
the students. But, what about a physical-education 
course? How could a student receive any beneft from a 
weight-training course transitioned immediately to a 
virtual environment if that student did not have access 
to the necessary training equipment? Or, similarly, 
what about a dance student or music major? Few 
apartment buildings would sanction the robust prac-
ticing of an aerial or a marimba in a studio apartment. 
Or what about a small acting or public-speaking 
course? Even with respect to more traditional lecture-
centered courses, there is evidence in the record sug-
gesting that the rapid transition to emergency remote 
teaching signifcantly reduced, if not eliminated alto-
gether, any pedagogical value of the services. Did the 
student plaintiffs properly understand that their 
courses would be taught in-person, as described by 
course catalogs when they registered, or was the emer-
gency remote instruction so clearly defcient as to be, in 
practical terms, no instruction at all? As a federal 
district court remarked in a case involving similar 
breach-of-contract claims: “This is kind of like purchas-
ing a Cadillac at full price and receiving an Oldsmo-
bile. Although both are fne vehicles, surely it is no 
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consolation to the Cadillac buyer that the ‘Olds’ can 
also go from Point A to Point B.” Rosado, 499 F Supp 3d 
at 1158. 

The student plaintiffs present their claims as 
breaches of contract, and not as negligence-based 
claims of educational malpractice. As our Supreme 
Court explained in Page v Klein Tools, Inc, our courts 
do not recognize a claim for educational malpractice for 
a host of reasons, including a lack of institutional 
expertise in evaluating educational choices, uncertain-
ties involving causation, and avoidance of overseeing 
the day-to-day operation of educational institutions. 
Page v Klein Tools, Inc, 461 Mich 703, 712-716; 610 
NW2d 900 (2000). I am mindful of the line between 
contract and tort here, and it is unclear to me whether 
the student plaintiffs can ultimately prove their 
breach-of-contract claims without crossing that line. 
But at this early stage of the lawsuits, the student 
plaintiffs should be given the opportunity to make 
their case. See, e.g., Metzner v Quinnipiac Univ, 528 F 
Supp 3d 15, 28-31 (D Conn, 2021) (distinguishing 
similar contractual claims from the educational-
malpractice doctrine and permitting the contractual 
claims to move forward). 

In the end, there is a growing body of evidence, 
including evidence in this record, that students of all 
ages suffered signifcant educational setbacks during 
the winter/spring 2020 semester, and possibly beyond. 
It adds insult to injury for a university student to have 
to pay full price for emergency remote teaching when 
that student allegedly bargained for much different 
educational services. As I review the record, there 
remains a genuine issue of material fact on plaintiffs’ 
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tuition claims. The parties should have the opportu-
nity for full discovery, followed by a trial if a question of 
fact remains. 

For these reasons, I respectfully concur in part with, 
and dissent in part from, the majority’s opinion. 
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In re LONDOWSKI 

Docket No. 355635. Submitted July 8, 2021, at Lansing. Decided 
February 17, 2022, at 9:00 a.m. 

Arline Londowski fled a petition in the Berrien County Probate 

Court, requesting an order of involuntary mental health treat-

ment for respondent, her grandson. Petitioner asserted that 

respondent suffered from bipolar disorder and schizophrenia, 

that he was likely to injure himself or others in the near future, 

and that he was unable to care for his own physical health. 

Petitioner requested that respondent be hospitalized because he 
was unwilling to participate in voluntary treatment. At the 
hearing on the petition, a board-certifed psychiatrist testifed 
regarding her examination of respondent and her reasons for why 
respondent should be hospitalized; petitioner did not testify at 
the hearing, and counsel for respondent never interviewed peti-
tioner. Respondent testifed on his own behalf, and counsel for 
respondent also called respondent’s mother to testify. Following 
the hearing, the court, Jennifer L. Smith, J., granted the petition 
and ordered respondent to receive combined hospitalization and 
assisted outpatient treatment for 180 days. Respondent appealed, 
arguing that he was denied the effective assistance of counsel. 

The Court of Appeals held: 

1. Statutes and court rules in Michigan set forth the duties 
owed by attorneys representing individuals who are subject to a 
civil commitment petition. Relevant here, MCL 330.1454 provides 
that every individual who is the subject of a petition for involun-
tary mental health treatment is entitled to be represented by 
legal counsel; the statutory section also mandates the timing 
regarding counsel’s consultation with the respondent and pro-
vides steps by which the subject of a petition may waive their 
right to counsel and may state a preference for counsel other than 
the one originally appointed. In turn, MCR 5.732 provides that 
the attorney of record must represent the individual in all probate 
court proceedings under the Mental Health Code until the attor-
ney is discharged by court order or another attorney has fled an 
appearance on the individual’s behalf, and generally, the attorney 
must serve as an advocate for the individual’s preferred position. 
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Under MCL 330.1468(2), the probate court may order involuntary 
mental health treatment—i.e., court-ordered hospitalization, as-
sisted outpatient treatment, or combined hospitalization and 
assisted outpatient treatment—if the individual is found to be a 
person requiring treatment. MCL 330.1465 states that a judge or 
jury may not fnd an individual is a person requiring treatment 
unless that fact has been established by clear and convincing 
evidence. 

2. The Fourteenth Amendment of the United States Consti-
tution provides that no state shall deprive any person of life, 
liberty, or property without due process of the law. The Four-
teenth Amendment includes a substantive component that pro-
vides heightened protection against government interference 
with certain fundamental rights and liberty interests. To deter-
mine whether the subject of a petition in a civil commitment 
proceeding is entitled to the effective assistance of counsel re-
quires consideration of three factors: (1) the private interest that 
will be affected by the offcial action, (2) the risk of an erroneous 
deprivation of such interest through the procedures used and the 
probable value, if any, of additional or substitute procedural 
safeguards, and (3) the governmental interest, including the 
function involved and the fscal and administrative burdens that 
the additional or substitute procedural requirement could entail. 
Relevant here, proceedings seeking involuntary mental health 
treatment for an individual are civil in nature, not criminal. With 
regard to the frst factor in determining whether due process 
requires effective assistance of counsel in civil commitment 
proceedings, the nature of the private interest at stake is signif-
cant and nuanced. In particular, an individual’s physical liberty is 
at stake given the possibility of involuntary hospitalization. 
While an individual subject to a petition possesses a strong 
interest in not being arbitrarily classifed as mentally ill and 
subjected to unwelcome treatment, the correct inquiry is primar-
ily a medical one that turns on the meaning of the facts, which 
must be interpreted by expert psychiatrists and psychologists. A 
person requiring treatment as defned in MCL 330.1401 also has 
an interest in obtaining the potential beneft of treatment that is 
properly warranted. With regard to the second factor—the risk of 
an erroneous deprivation of such interest through the procedures 
used and the probable value, if any, of additional or substitute 
procedural safeguards—it is well established that the right to 
counsel implies that counsel be effective. Further, an individual 
who is the subject of a petition for involuntary mental health 
treatment, one who is thought to be suffering from a mental 
disease or defect requiring involuntary treatment, has an even 
greater need for legal assistance because the individual is more 
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likely to be unable to understand or exercise their rights. Thus, 

there would be a high risk of an erroneous deprivation of 

important liberty interests in civil commitment proceedings with-
out the effective assistance of counsel, and the probable value of 
requiring effective legal assistance is high. Concerning the third 
factor—the governmental interest at stake—Michigan has a 
legitimate interest in providing care to its citizens who are 
unable, because of mental health disorders, to care for them-
selves. In addition, the government has a signifcant interest in 
the protection of the individual and the general public. Indeed, 
under the Mental Health Code, the state only has an interest in 
obtaining court-ordered treatment for individuals who are found 
by clear and convincing evidence to be persons requiring treat-
ment. In tandem with that interest, ensuring that an individual 
subject to a petition is provided with effective assistance counsel 
supports the state’s interest in an accurate determination 
whether a person requires treatment. Given that MCL 330.1454 
requires that counsel must be appointed for individuals subject to 
a petition if they do not have retained counsel and that a court 
must compensate counsel if the individual is indigent, the addi-
tional administrative cost and burden of also requiring counsel to 
be effective is virtually nonexistent and justifed to the extent it 
exists. For those reasons, under the three-factor test, due process 
requires that an individual subject to a petition in a civil 
commitment proceeding has a right to the effective assistance of 
counsel. 

3. A claimed denial of effective assistance of counsel in a civil 
commitment proceeding is evaluated in the same way as in a 
criminal proceeding. Thus, the benchmark for judging any claim 
of ineffectiveness is whether counsel’s conduct so undermined the 
proper functioning of the process that it cannot be relied on to 
have produced a just result. To support a claim of ineffective 
assistance, a respondent in a civil commitment proceeding must 
therefore demonstrate: (1) that counsel’s performance was def-
cient under an objective standard of reasonableness, which re-
quires showing that counsel was not functioning as the counsel 
guaranteed by due process, and (2) that the respondent was 
prejudiced, i.e., that counsel’s errors were so serious as to deprive 
the respondent of a fair hearing whose result is reliable. An 
attorney’s failure to exercise reasonable professional judgment 
when deciding to forgo particular investigations relevant to 
effectively representing the attorney’s client does not constitute a 
reasonable strategic decision that satisfes the standard of objec-
tively reasonable performance. The special duties for counsel in 
civil commitment proceedings that are outlined in MCL 330.1454 
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and MCR 5.732 are properly considered when determining 
whether counsel’s performance was objectively defcient or preju-
diced the respondent. However, as with duties of an attorney in 
criminal cases, the basic duties in those provisions neither 
exhaustively defne counsel’s obligations nor form a checklist for 
judicial evaluation of attorney performance. 

4. In this case, respondent argued that his counsel was 
ineffective for several reasons, essentially arguing that his coun-
sel did not advocate for respondent’s preferred position regarding 
mental health treatment, contrary to MCR 5.732, thereby under-
mining the adversarial process, and that counsel failed to protect 
respondent’s interests such that that the hearing was unfair, 
unreliable, and resulted in an unjust outcome. Respondent’s 
counsel may have been ineffective for failing to investigate the 
rationale behind the petition used in the civil commitment 
proceeding. Because the record was incomplete regarding why 
counsel failed to interview petitioner or what evidence could have 
been elicited from that interview, as well regarding the other 
claims raised by respondent, the case was remanded to the 
probate court for an evidentiary hearing for respondent to de-
velop the factual record related to his ineffective-assistance-of-
counsel claims. 

Remanded for further proceedings. 

CONSTITUTIONAL LAW – DUE PROCESS OF LAW – EFFECTIVE ASSISTANCE 

OF COUNSEL – CIVIL COMMITMENT PROCEEDINGS – FACTORS TO BE 

CONSIDERED. 

The United States and Michigan Constitutions provide that no 
state shall deprive any person of life, liberty, or property, without 
due process of the law; due process requires that an individual 
subject to a petition in a civil commitment proceeding has a right 
to the effective assistance of counsel; a claimed denial of effective 
assistance of counsel in a civil commitment proceeding is evalu-
ated in the same way as in a criminal proceeding; to support a 
claim of ineffective assistance, a respondent in such a proceeding 
must demonstrate: (1) that counsel’s performance was defcient 
under an objective standard of reasonableness, which requires 
showing that counsel was not functioning as the counsel guaran-
teed by due process, and (2) that the respondent was prejudiced, 
i.e., that counsel’s errors were so serious as to deprive the 
respondent of a fair hearing whose result is reliable; the special 
duties for counsel in civil commitment proceedings that are 
outlined in MCL 330.1454 and MCR 5.732 may be considered 
when determining whether counsel’s performance was objectively 
defcient or prejudiced the respondent; the basic duties in those 
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provisions neither exhaustively defne counsel’s obligations nor 

form a checklist for judicial evaluation of the attorney’s perfor-

mance (US Const, Am XIV, § 1; Const 1963, art 1, § 17; MCL 

330.1454; MCR 5.732). 

Steve Pierangeli, Prosecuting Attorney, and David 

Saraceno II, Assistant Prosecuting Attorney, for peti-
tioner. 

Shaw Law Offce (by Christopher D. Shaw) for 
respondent. 

Amici Curiae: 

Rohit Rajan and Daniel S. Korobkin for the Ameri-
can Civil Liberties Union Fund of Michigan. 

Michael L. Mittlestat, Assistant Defender, for the 
State Appellate Defender Offce. 

Before: BORRELLO, P.J., and SERVITTO and STEPHENS, 
JJ. 

BORRELLO, P.J. Respondent appeals as of right the 
probate court’s initial order for mental health treat-
ment. Following oral argument, this Court requested 
additional briefng on the issue of whether a claim for 
ineffective assistance of counsel may be made against 
counsel representing a person in a civil commitment 
proceeding. We conclude that due process requires the 
conclusion that counsel is subject to claims of ineffec-
tive assistance of counsel in civil commitment proceed-
ings. We further conclude that here, counsel may have 
been ineffective for failing to investigate the rationale 
behind the petition used in this civil commitment 
proceeding. However, because the record is incomplete 
relative to why counsel failed to interview petitioner or 
what evidence could have been elicited from such an 
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interview and relative to respondent’s other claims of 
ineffective assistance of counsel raised in his appeal, 
we remand this matter for an evidentiary hearing on 
respondent’s claims of ineffective assistance of counsel. 

I. BACKGROUND 

This case arises out of a petition for mental health 
treatment fled by petitioner, Arline Londowski, who is 
respondent’s grandmother. Petitioner requested that 
respondent be hospitalized because he suffered from 
bipolar disorder and schizophrenia, and as a result of 
his mental illness, he was likely to injure himself or 
others in the near future, he was not able to care for his 
own physical health, and he was unwilling to partici-
pate in voluntary treatment. Petitioner alleged that 
respondent “is easily agitated; rocks back &[]forth 
while holding ears and mumbles; talks to self; continu-
ously shakes head; exclaims/babbles/blurts out words 
and phrases; locks doors & make[s] mother sleep 
outside[.]” Furthermore, petitioner also contended that 
respondent had been verbally abusive toward others 
and exhibited violent behavior toward family mem-
bers. 

The probate court held a hearing on the petition. Dr. 
Priya Rana, a board-certifed psychiatrist, testifed 
during the hearing that she had evaluated respondent 
and reviewed his medical history. Rana had diagnosed 
respondent with schizophrenia. She explained that 
respondent exhibited paranoid behavior, that respon-
dent insisted that he not be called by his frst or last 
name, and that respondent instead “wanted to be 
called by [the] letter C or be referred [to] by his Ameren 
number.” Rana also testifed that respondent claimed 
that “somehow Ford and [the] hospital had communi-
cated” and decided to put him in the hospital “to 
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protect somebody else . . . .” According to Rana, respon-
dent “was very suspicious of the doctors in the ER.” 
She indicated that during respondent’s current hospi-
talization, he isolated himself in his room, slept most of 
the time, and became irritable quickly. Rana concluded 
that respondent needed to be hospitalized and on 
medication because he was likely to injure himself or 
others intentionally or unintentionally as a result of 
his mental illness, he did not understand the extent of 
his mental illness, he was not taking care of his basic 
physical needs, and he was refusing to take his pre-
scribed medications. Rana explained that respondent 
refused to take his medications because he did not 
believe that he had a mental illness or that he needed 
treatment. 

Respondent testifed on his own behalf. He ex-
plained that he had been living with his mother, 
Denise Londowski.1 Petitioner did not live with them. 
Although he admitted that he became agitated as the 
petition alleged, he contended that the remaining 
allegations in the petition were false. Respondent 
testifed that his agitation was caused by living with 
his “mother’s habits” and being hospitalized. Respon-
dent stated: 

This is not a place I wanna be. So being here and—without 
having an absolute need to, I assume would make anybody 
angry and agitated. So that’s the only truth that I can fnd 
in any of this. 

Respondent believed that he and his mother just 
needed to discuss how to have a better relationship, 
and he stated that he believed Rana’s schizophrenia 

1 Because Denise Londowski, respondent, and petitioner all share the 
same last name, we refer to Denise by her frst name only in the 
remainder of this opinion. 
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diagnosis was “not true.” Respondent denied being 
verbally abusive, aggressive, or threatening toward 
anyone. He also maintained that he had been shower-
ing regularly, eating regularly, and taking care of 
himself. He explained that he did not lock his mother 
out of the home on purpose, that she often forgets her 
keys when she leaves home, that he habitually locks 
the door when she leaves, and that there was an 
incident where he did not let her into the apartment 
right away when she returned because she was insult-
ing him and cursing at him. Respondent believed that 
he did not need medication, that he was “here because 
of a mistake,” that “what is on this petition is simply 
not true,” and that the mental health diagnosis result-
ing from the petition was not accurate. 

Respondent’s counsel also called Denise to testify at 
the hearing. Denise admitted that she and respondent 
“had conficts,” and she further testifed that respon-
dent “just seems a little unstable in the evening” and 
that she thought respondent “had like a mental break-
down.” With respect to the incident in which Denise 
was locked out of the home, respondent’s counsel 
elicited the following testimony from Denise: 

Q. Okay. So Denise, specifcally in there, there’s a 
statement that Chadd locked you out of your house, 
and—and we talked about that. Will you explain what 
happened with that? 

A. I don’t think that has anything to do with his—the 
mental issues? That is—yeah, I have locked my keys in 
the house before, and I might have yelled at him, “Open 
the door.” And then I had the offcer over there, and he—I 
mean—yeah, he didn’t let the offcer in, so I just had to 
spend the night with a friend. And that was that. 

Q. Okay. 

A. About my keys. I got a spare key now. Plus, we—I 
was having problems with my door—my door keys any-
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ways. But I—apparent—the offcer that was there prob-

ably put that in the petition. 

Denise explained that petitioner is her mother and 
that petitioner fled the petition because petitioner was 
tired of Denise calling her for advice. 

The probate court granted the petition and ordered 
respondent to receive combined hospitalization and 
assisted outpatient treatment for up to 180 days and 
that respondent would be hospitalized for up to 60 of 
those 180 days. The court also ordered that the admin-
istration of injectable medication would be permitted if 
respondent did not comply with taking medication 
orally. Respondent now appeals. 

II. ANALYSIS 

On appeal, respondent argues that he was denied 
the effective assistance of counsel at the hearing on the 
petition for mental health treatment because his coun-
sel’s conduct undermined the proper functioning of the 
adversarial process such that the hearing cannot be 
relied on to have produced a just result. 

A. THE RIGHT TO THE EFFECTIVE ASSISTANCE OF COUNSEL 
IN CIVIL COMMITMENT PROCEEDINGS 

As an initial matter, although the standards govern-
ing ineffective-assistance-of-counsel claims in the 
criminal context are well developed, see, e.g., Strick-

land v Washington, 466 US 668, 687; 104 S Ct 2052; 80 
L Ed 2d 674 (1984), the proceedings at issue in this 
appeal are not criminal in nature. “Proceedings seek-
ing an order of involuntary mental health treatment 
under the Mental Health Code for an individual on the 
basis of mental illness . . . generally are referred to as 
‘civil commitment’ proceedings.” In re Portus, 325 Mich 
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App 374, 382; 926 NW2d 33 (2018). Civil commitment 
proceedings are governed by Chapter 4 of the Mental 
Health Code, MCL 330.1400 et seq. In re Portus, 325 
Mich App at 382. Accordingly, we frst must consider 
whether a respondent in an involuntary mental health 
treatment proceeding has a right to the effective assis-
tance of counsel grounded in the United States Consti-
tution, Michigan Constitution, statute, or court rule. It 
appears that this question has not been formally 
addressed by any Michigan appellate court. 

Resolution of this question presents issues of consti-
tutional law, as well as issues involving the interpre-
tation and application of statutes and court rules, all of 
which are matters of law that this Court reviews de 
novo. In re Sanders, 495 Mich 394, 403-404; 852 NW2d 
524 (2014). 

It is clear that a person who is the subject of a 
petition for involuntary mental health treatment has a 
statutory right to be represented by counsel. Pursuant 
to MCL 330.1454(1), “[e]very individual who is the 
subject of a petition is entitled to be represented by 
legal counsel.” The court must appoint counsel to 
represent the subject of a petition within 48 hours after 
receipt of a petition and other required documents, or 
24 hours after hospitalization if an individual has been 
hospitalized, unless an appearance has been entered 
on behalf of the subject of a petition. MCL 330.1454(2). 
The “subject of a petition” is “an individual regarding 
whom a petition has been fled with the court asserting 
that the individual is or is not a person requiring 
treatment or for whom an objection to involuntary 
mental health treatment has been made under [MCL 
330.1484].” MCL 330.1400(k). “Involuntary mental 
health treatment” means “court-ordered hospitaliza-
tion, assisted outpatient treatment, or combined hos-
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pitalization and assisted outpatient treatment as de-
scribed in [MCL 33.1468].” MCL 330.1400(f). The 
probate court may order such treatment for an indi-
vidual if that individual is found to be a “person 
requiring treatment.” MCL 330.1468(2). “A judge or 
jury shall not fnd that an individual is a person 
requiring treatment unless that fact has been estab-
lished by clear and convincing evidence.” MCL 
330.1465. The term “person requiring treatment” is 
defned in MCL 330.1401.2 

2 MCL 330.1401 provides: 

(1) As used in this chapter, “person requiring treatment” 
means (a), (b), or (c): 

(a) An individual who has mental illness, and who as a result 
of that mental illness can reasonably be expected within the near 
future to intentionally or unintentionally seriously physically 
injure himself, herself, or another individual, and who has 
engaged in an act or acts or made signifcant threats that are 
substantially supportive of the expectation. 

(b) An individual who has mental illness, and who as a result 
of that mental illness is unable to attend to those of his or her 
basic physical needs such as food, clothing, or shelter that must 
be attended to in order for the individual to avoid serious harm in 
the near future, and who has demonstrated that inability by 
failing to attend to those basic physical needs. 

(c) An individual who has mental illness, whose judgment is so 
impaired by that mental illness, and whose lack of understanding 
of the need for treatment has caused him or her to demonstrate 
an unwillingness to voluntarily participate in or adhere to treat-
ment that is necessary, on the basis of competent clinical opinion, 
to prevent a relapse or harmful deterioration of his or her 
condition, and presents a substantial risk of signifcant physical 
or mental harm to the individual or others. 

(2) An individual whose mental processes have been weakened 
or impaired by a dementia, an individual with a primary diagno-
sis of epilepsy, or an individual with alcoholism or other drug 
dependence is not a person requiring treatment under this 
chapter unless the individual also meets the criteria specifed in 
subsection (1). An individual described in this subsection may be 
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The question we must answer involves the scope of 
the right to counsel afforded an individual who is the 
subject of a petition. In the criminal context, “the right 
to counsel is the right to the effective assistance of 
counsel,” and “[c]ounsel . . . can . . . deprive a defen-
dant of the right to effective assistance, simply by 
failing to render adequate legal assistance.” Strick-

land, 466 US at 686 (quotation marks and citations 
omitted). “The benchmark for judging any claim of 
ineffectiveness” in the criminal context is “whether 
counsel’s conduct so undermined the proper function-
ing of the adversarial process that the trial cannot be 
relied on as having produced a just result.” Id. A 
criminal defendant’s right to the effective assistance of 
counsel is protected by the Sixth Amendment of the 
United States Constitution and the analogous provi-
sion of the Michigan Constitution. See US Const, Am 
VI; Const 1963, art 1, § 20; People v Trakhtenberg, 493 
Mich 38, 51; 826 NW2d 136 (2012). 

However, the right to counsel has been provided by 
statute to subjects of petitions in civil commitment 
proceedings, MCL 330.1454(1) and (2), and “[i]t is 
axiomatic that the right to counsel includes the right to 
competent counsel,” In re Trowbridge, 155 Mich App 
785, 786; 401 NW2d 65 (1986). In the context of child 
protective proceedings, which also are not criminal 
proceedings,3 this Court has determined that constitu-
tional due process indirectly guarantees a right to the 
effective assistance of counsel. In re HRC, 286 Mich 
App 444, 458; 781 NW2d 105 (2009); see also In re 

Martin, 316 Mich App 73, 85; 896 NW2d 452 (2016). 

hospitalized under the informal or formal voluntary hospitaliza-
tion provisions of this chapter if he or she is considered clinically 
suitable for hospitalization by the hospital director. 

3 The right to counsel in child protective proceedings is provided by 
statute. MCL 712A.17c(4) through (9). 
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Child protective proceedings involve important funda-
mental rights protected by due process, as our Su-
preme Court has explained: 

The Fourteenth Amendment of the United States 

Constitution provides that “[n]o State shall . . . deprive 

any person of life, liberty, or property, without due 

process of law; nor deny to any person within its juris-

diction the equal protection of the laws.” US Const, Am 

XIV, § 1. Included in the Fourteenth Amendment’s prom-

ise of due process is a substantive component that 

“provides heightened protection against government in-

terference with certain fundamental rights and liberty 

interests.” Among these fundamental rights is the right 

of parents to make decisions concerning the care, cus-

tody, and control of their children. In the words of this 

Court, “[p]arents have a signifcant interest in the com-

panionship, care, custody, and management of their 

children, and the interest is an element of liberty pro-

tected by due process.” [In re Sanders, 495 Mich at 409 
(some citations omitted; alterations in original).] 

The United States Supreme Court has recognized 
that civil commitment proceedings also implicate im-
portant liberty interests protected by due process. The 
Court has stated that “civil commitment for any pur-
pose constitutes a signifcant deprivation of liberty 
that requires due process protection,” Addington v 

Texas, 441 US 418, 425; 99 S Ct 1804; 60 L Ed 2d 323 
(1979),4 and that 

[w]e have recognized that for the ordinary citizen, com-
mitment to a mental hospital produces a massive curtail-
ment of liberty and in consequence requires due process 
protection. The loss of liberty produced by an involuntary 
commitment is more than a loss of freedom from confne-

4 See also Specht v Patterson, 386 US 605, 608; 87 S Ct 1209; 18 L Ed 
2d 326 (1967) (stating that civil commitment proceedings are subject to 
the Due Process Clause). 
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ment. It is indisputable that commitment to a mental 

hospital can engender adverse social consequences to the 

individual and that [w]hether we label this phenomena 

stigma or choose to call it something else . . . we recognize 

that it can occur and that it can have a very signifcant 

impact on the individual. Also, [a]mong the historic liber-

ties protected by the Due Process Clause is the right to be 

free from, and to obtain judicial relief for, unjustifed 

intrusions on personal security. Compelled treatment in 

the form of mandatory behavior modifcation programs, to 

which the District Court found Jones was exposed in this 

case, was a proper factor to be weighed by the District 

Court. [Vitek v Jones, 445 US 480, 491-492; 100 S Ct 1254; 

63 L Ed 2d 552 (1980) (quotation marks and citations 

omitted; second and third alterations in original); see also 

id. at 497 (Powell, J., concurring in part).] 

In Vitek, 445 US at 492 (opinion of the Court), the 
Supreme Court concluded that “[w]ere an ordinary 
citizen to be subjected involuntarily to these conse-
quences, it is undeniable that protected liberty inter-
ests would be unconstitutionally infringed absent com-
pliance with the procedures required by the Due 
Process Clause.”5 This Court has also recognized that 
civil commitment proceedings in Michigan implicate 
important liberty interests, protected by due process, 
that belong to the person who is the subject of a 
petition for involuntary mental health treatment. In re 

KB, 221 Mich App 414, 419; 562 NW2d 208 (1997). “It 
is axiomatic that an individual subjected to involun-
tary mental health treatment will be signifcantly 
affected by the order because treatment decisions will 
be made for the individual and, if inpatient treatment 
is ordered, his or her freedom of movement will be 
limited.” In re Tchakarova, 328 Mich App 172, 181; 936 
NW2d 863 (2019). Furthermore, an order for involun-

5 See also Vitek, 445 US at 497 (Powell, J., concurring in part). 
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tary mental health treatment or hospitalization can 
have “collateral legal consequences,” id. at 179, in 
addition to adverse social consequences signifcantly 
affecting the individual, Addington, 441 US at 425-
426. 

Determining what due process requires in a particu-
lar situation—here whether the subject of a petition in 
civil commitment proceedings is entitled to the effective 

assistance of counsel—involves application of the test 
set forth by the United States Supreme Court in 
Mathews v Eldridge, 424 US 319; 96 S Ct 893; 47 L Ed 
2d 18 (1976). See Addington, 441 US at 425; In re KB, 
221 Mich App at 419. 

[I]dentifcation of the specifc dictates of due process 
generally requires consideration of three distinct factors: 
First, the private interest that will be affected by the 
offcial action; second, the risk of an erroneous deprivation 
of such interest through the procedures used, and the 
probable value, if any, of additional or substitute proce-
dural safeguards; and fnally, the Government’s interest, 
including the function involved and the fscal and admin-
istrative burdens that the additional or substitute proce-
dural requirement would entail. [Mathews, 424 US at 
335.] 

Accordingly, our analysis entails balancing the indi-
vidual’s interest in not being subject to involuntary 
mental health treatment against the state’s interest in 
compelling mental health treatment for a particular 
individual. See Addington, 441 US at 425. 

The private interest at stake in civil commitment 
proceedings is, without question, signifcant and nu-
anced. Considering the possibility of involuntary hos-
pitalization in these proceedings, the individual’s 
physical liberty is obviously at issue. Vitek, 445 US at 
491-492 (opinion of the Court); id. at 497 (Powell, J., 
concurring in part); Addington, 441 US at 425-426. The 
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individual also possesses a liberty interest, protected 
by due process, to be free from unjustifed, compelled 
participation in mandatory mental health treatment. 
Vitek, 445 US at 492 (opinion of the Court); id. at 497 
(Powell, J., concurring in part). However, it is also 
necessary to consider the nature and purpose of civil 
commitment proceedings, because the interest at stake 
for a person subject to a petition is not as simple as 
avoiding involuntary treatment in all situations. 

As we have already noted, proceedings seeking in-
voluntary mental health treatment for an individual 
are civil proceedings, In re Portus, 325 Mich App at 394 
n 6, although not of the “typical” variety “involving a 
monetary dispute between private parties,” Adding-

ton, 441 US at 423. The involuntary mental health 
treatment proceedings involved in this case, even 
though they carry the potential for curtailing an indi-
vidual’s liberty for a period of hospitalization, nonethe-
less cannot “be equated to a criminal prosecution.” 
Addington, 441 US at 428. “In a civil commitment state 
power is not exercised in a punitive sense.” Id. Instead, 
the intended outcome of these proceedings is to provide 
appropriate treatment if the individual is found to 
require it. MCL 330.1468(2); MCL 330.1401; MCL 
330.1465. 

An individual subject to a petition clearly possesses 
a strong interest “in not being arbitrarily classifed as 
mentally ill and subjected to unwelcome treat-
ment . . . .” Vitek, 445 US at 495 (opinion of the Court); 
id. at 497 (Powell, J., concurring in part). 

At one time or another every person exhibits some 
abnormal behavior which might be perceived by some as 
symptomatic of a mental or emotional disorder, but which 
is in fact within a range of conduct that is generally 
acceptable. Obviously, such behavior is no basis for com-
pelled treatment and surely none for confnement. How-



511 2022] In re LONDOWSKI 

ever, there is the possible risk that a factfnder might 

decide to commit an individual based solely on a few 

isolated instances of unusual conduct. Loss of liberty calls 

for a showing that the individual suffers from something 

more serious than is demonstrated by idiosyncratic behav-

ior. [Addington, 441 US at 426-427.] 

However, the inquiry involved in these circum-
stances is primarily a medical one that “ ‘turns on the 
meaning of the facts which must be interpreted by 
expert psychiatrists and psychologists.’ ” Vitek, 445 US 
at 495 (opinion of the Court), quoting Addington, 441 
US at 429; see also Vitek, 445 US at 497 (Powell, J., 
concurring in part). A person in need of treatment 
because of debilitating mental illness and meeting the 
statutory defnition of a person requiring treatment, 
MCL 330.1401, also has an interest in obtaining the 
potential beneft of treatment that is properly war-
ranted. See Addington, 441 US at 428-429. 

Duties specifc to the civil commitment context have 
been placed, by court rule and statute, on attorneys 
representing individuals who are subject to a petition. 
“The attorney of record must represent the individual 
in all probate court proceedings under the Mental 
Health Code until the attorney is discharged by court 
order or another attorney has fled an appearance on 
the individual’s behalf.” MCR 5.732(A). Generally, the 
“attorney must serve as an advocate for the individu-
al’s preferred position.” MCR 5.732(B). However, “[i]f 
the individual does not express a preference, the attor-
ney must advocate for the position that the attorney 
believes is in the individual’s best interest.” Id. Addi-
tionally, pursuant to MCL 330.1454(7) through (9): 

(7) Legal counsel shall consult in person with the 
subject of a petition at least 24 hours before the time set 
for a court hearing. 



512 340 MICH APP 495 [Feb 

(8) Legal counsel for the subject of a petition under 

section 452(1)(a) who is hospitalized pending the court 

hearing shall consult in person with the individual for the 

frst time not more than 72 hours after the petition and 2 

clinical certifcates have been fled with the court. 

(9) After the consultation required in subsection (7) or 

(8), counsel promptly shall fle with the court a certifcate 

stating that he or she personally has seen and has 

consulted with the subject of a petition as required by this 

section. 

An individual’s right to be represented by counsel in 
these circumstances has also been protected from in-
advertent waiver by court rule and statute. Under 
MCR 5.732(C), 

[t]he individual may waive an attorney only in open court 

and after consultation with an attorney. The court may not 

accept the waiver if it appears that the waiver is not 

voluntarily and understandingly made. If an attorney is 

waived, the court may appoint a guardian ad litem for the 
individual. 

Additionally, MCL 330.1454 provides, in relevant 
part: 

(3) If, after consultation with appointed counsel, the 
subject of a petition desires to waive his or her right to 
counsel, he or she may do so by notifying the court in 
writing. 

(4) If the subject of a petition prefers counsel other than 
the initially appointed counsel, the preferred counsel 
agrees to accept the appointment, and the court is notifed 
of the preference by the subject of the petition or the 
preferred counsel, the court shall replace the initially 
appointed counsel with the preferred counsel. 

(5) If the subject of a petition is indigent, the court shall 
compensate appointed counsel from court funds in an 
amount that is reasonable and based upon time and 
expenses. 
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“[S]tate statutes may create liberty interests that 
are entitled to the procedural protections of the Due 
Process Clause of the Fourteenth Amendment.” Vitek, 
445 US at 488 (opinion of the Court); id. at 497 (Powell, 
J., concurring in part). The Supreme Court has stated 
that “[i]t is precisely [t]he subtleties and nuances of 
psychiatric diagnoses that justify the requirement of 
adversary hearings.” Id. at 495 (opinion of the Court) 
(quotation marks and citation omitted; second altera-
tion in original); id. at 497 (Powell, J., concurring in 
part). A right to the effective assistance of counsel for 
individuals subject to petitions in civil commitment 
proceedings thus protects the important liberty inter-
ests at stake because “if the process loses its character 
as a confrontation between adversaries, the constitu-
tional guarantee is violated.” United States v Cronic, 
466 US 648, 656-657; 104 S Ct 2039; 80 L Ed 2d 657 
(1984). The nature of the private interests at stake 
warrant concluding that due process gives individuals 
a right to the effective assistance of counsel in civil 
commitment proceedings. Mathews, 424 US at 335. 

Turning to the second factor under Mathews, it is 
well established that the right to counsel necessarily 
implies that counsel will be effective. Strickland, 466 
US at 686. Otherwise, the provision of “counsel” would 
be a meaningless exercise. Cronic, 466 US at 654-655. 
Moreover, a person “thought to be suffering from a 
mental disease or defect requiring involuntary treat-
ment probably has an even greater need for legal 
assistance, for such a [person] is more likely to be 
unable to understand or exercise his rights.” Vitek, 445 
US at 496-497 (opinion of White, J.). As the United 
States Supreme Court recognized in Minnesota ex rel 

Pearson v Ramsey Co Probate Court, 309 US 270, 
276-277; 60 S Ct 523; 84 L Ed 744 (1940), we also 
“recognize the danger of a deprivation of due process” 
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in proceedings involving involuntary commitments 
based on mental illness, as well as “the special impor-
tance of maintaining the basic interests of liberty in a 
class of cases where the law though fair on its face and 
impartial in appearance may be open to serious abuses 
in administration and courts may be imposed upon if 
the substantial rights of the persons [subject to a 
petition] are not adequately safeguarded at every stage 
of the proceedings.” (Quotation marks and citation 
omitted.) Accordingly, we conclude that there would be 
a high risk of an erroneous deprivation of important 
liberty interests in civil commitment proceedings with-
out the effective assistance of counsel and that the 
probable value of requiring effective legal assistance is 
high. Mathews, 424 US at 335. 

Finally, turning to the governmental interest at 
stake, the “state has a legitimate interest under its 
parens patriae powers in providing care to its citizens 
who are unable because of emotional disorders to care 
for themselves; the state also has authority under its 
police power to protect the community from the dan-
gerous tendencies of some who are mentally ill.” Add-

ington, 441 US at 426; accord In re KB, 221 Mich App 
at 421 (“[W]ith respect to the governmental interests 
involved, the government has a signifcant interest in 
the protection of the individual and the general pub-
lic.”). Under Chapter 4 of the Mental Health Code, the 
state only has an interest in obtaining court-ordered 
treatment for individuals who are found by clear and 
convincing evidence to be persons “requiring treat-
ment” as that phrase is defned by statute. MCL 
330.1468(2); MCL 330.1465; MCL 330.1401. Ensuring 
that an individual subject to a petition is provided with 
effective assistance of counsel also supports the state’s 
interest in an accurate determination whether a per-
son requires treatment as defned by statute. “The 
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subtleties and nuances of psychiatric diagnosis render 
certainties virtually beyond reach in most situations.” 
Addington, 441 US at 430. Given that counsel must be 
appointed for individuals subject to a petition if they do 
not have retained counsel and that the court shall 
compensate counsel if the individual is indigent, MCL 
330.1454, the additional administrative cost and bur-
den of also requiring counsel to be effective would 
appear to be virtually nonexistent and certainly justi-
fed to the extent it exists. Mathews, 424 US at 335. 

Accordingly, we conclude that due process requires 
that an individual subject to a petition in a civil 
commitment proceeding has a right to the effective 
assistance of counsel. Mathews, 424 US at 335. 

In evaluating a claimed denial of the right to effec-
tive assistance of counsel in the civil commitment 
context, we adopt the familiar and well-established 
test that has developed in the criminal context, as we 
have done in the context of other civil proceedings. See 
In re Martin, 316 Mich App at 85 (applying the test in 
child protective proceedings). Accordingly, the “bench-
mark for judging any claim of ineffectiveness” is 
“whether counsel’s conduct so undermined the proper 
functioning” of the process that it cannot be relied on to 
have produced a “just result.” Strickland, 466 US at 
686. First, the respondent must show that counsel’s 
performance was “defcient” under an “objective stan-
dard of reasonableness.” Id. at 687-688. “This requires 
showing that counsel made errors so serious that 
counsel was not functioning as the ‘counsel’ guaran-
teed” by due process. Id. at 687. Second, the respon-
dent must show prejudice by demonstrating that 
“counsel’s errors were so serious as to deprive the 
[respondent] of a fair [hearing] . . . whose result is 
reliable.” Id. 
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We recognize the special challenges for counsel in 
these proceedings, challenges which are refected in 
the duties outlined for counsel in MCL 330.1454 and 
MCR 5.732. Thus, these provisions are proper consid-
erations to include in determining whether counsel’s 
performance was objectively defcient or prejudiced the 
respondent. However, as with the duties of an attorney 
in criminal cases discussed by the Supreme Court in 
Strickland, “[t]hese basic duties neither exhaustively 
defne the obligations of counsel nor form a checklist 
for judicial evaluation of attorney performance.” 
Strickland, 466 US at 688. 

B. APPLICATION TO THIS CASE 

“The question whether defense counsel performed 
ineffectively is a mixed question of law and fact; this 
Court reviews for clear error the trial court’s fndings 
of fact and reviews de novo questions of constitutional 
law.” Trakhtenberg, 493 Mich at 47. If no evidentiary 
hearing was held in the lower court to create a factual 
record related to the alleged ineffective-assistance-of-
counsel claims, see People v Ginther, 390 Mich 436, 
443-444; 212 NW2d 922 (1973), then appellate review 
is “for errors apparent on the record, though we retain 
the authority to remand for an evidentiary hearing if 
one is needed,” People v Smith, 336 Mich App 79, 100; 
969 NW2d 548 (2021). As explained, respondent must 
demonstrate that counsel’s performance was “def-
cient” under an “objective standard of reasonableness” 
and that “counsel’s errors were so serious as to deprive 
the [respondent] of a fair [hearing] . . . whose result is 
reliable.” Strickland, 466 US at 687-688. 

Here, respondent argues that his counsel was inef-
fective by failing to cross-examine Dr. Rana; by failing 
to adequately investigate the petition by failing to 
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question petitioner at any time before the hearing and, 
relatedly, failing to call petitioner as a witness during 
the hearing; by impeaching his own witness, Denise; 
and by repeatedly impeaching and disparaging respon-
dent. Respondent essentially alleges that his counsel 
did not advocate for respondent’s preferred position 
regarding mental health treatment, MCR 5.732(B), 
thereby undermining the adversarial process and fail-
ing to protect respondent’s liberty interests such that 
the hearing was unfair, unreliable, and resulted in an 
unjust outcome. 

Respondent testifed at the hearing that, although 
petitioner fled the petition, petitioner did not have 
direct knowledge of the information alleged in the 
petition. Respondent maintained that the allegations 
in the petition were untrue. Petitioner was not called 
to testify by any party. During closing argument, 
petitioner’s counsel stated: 

I didn’t—I didn’t call grandma. I didn’t call petitioner. I 
don’t—I don’t really know what she would say. But we can 
just read what was in the petition. 

Although the various decisions by counsel of which 
respondent now complains may have been justifed by 
legitimate trial strategy, counsel’s statement at the 
hearing suggests a defcit in the adequacy of the 
investigation on which those strategic choices may 
have been based. As our Supreme Court has explained: 

In examining whether defense counsel’s performance 
fell below an objective standard of reasonableness, a 
defendant must overcome the strong presumption that 
counsel’s performance was born from a sound trial strat-
egy. Yet a court cannot insulate the review of counsel’s 
performance by calling it trial strategy. Initially, a court 
must determine whether the “strategic choices [were] 
made after less than complete investigation,” and any 
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choice is “reasonable precisely to the extent that reason-

able professional judgments support the limitations on 

investigation.” Counsel always retains the “duty to make 

reasonable investigations or to make a reasonable deci-

sion that makes particular investigations unnecessary.” 

[Trakhtenberg, 493 Mich at 52 (citations omitted; altera-

tion in original).] 

An attorney’s failure to exercise “reasonable profes-
sional judgment when deciding to forgo particular 
investigations” relevant to effectively representing the 
attorney’s client does not constitute a reasonable stra-
tegic decision that satisfes the standard of objectively 
reasonable performance. Id. at 52-53. 

Taking note of the relatively undeveloped state of 
Michigan law regarding the due-process right to the 
effective assistance of counsel in civil commitment 
proceedings, we conclude that respondent is entitled to 
an evidentiary hearing to develop the factual record 
related to his claims of ineffective assistance, and we 
remand this matter to the probate court for that 
purpose. Ginther, 390 Mich 436, 443-445; Smith, 336 
Mich App at 100; MCR 7.216(A)(5). 

On remand, the probate court shall hold a Ginther 

hearing to frst examine whether counsel’s perfor-
mance was “defcient” under an “objective standard of 
reasonableness.” Strickland, 466 US at 687-688. “This 
requires showing that counsel made errors so serious 
that counsel was not functioning as the ‘counsel’ guar-
anteed” by due process. Id. at 687. Second, the probate 
court shall determine whether respondent was preju-
diced by demonstrating that “counsel’s errors were so 
serious as to deprive the [respondent] of a fair [hear-
ing] . . . whose result is reliable.” Id. 
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Remanded for further proceedings consistent with 
this opinion. We do not retain jurisdiction. 

SERVITTO and STEPHENS, JJ., concurred with 
BORRELLO, P.J. 
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THREET v DEPARTMENT OF CORRECTIONS 

(ON RECONSIDERATION) 

Docket No. 356587. Submitted November 10, 2021, at Lansing. Decided 
December 16, 2021. Motion for reconsideration granted; Decem-
ber 16, 2021 opinion vacated; and new opinion issued February 17, 
2022, at 9:05 a.m. 

James Threet fled a petition for a writ of mandamus in the Ingham 

Circuit Court to compel the application of special good-time credits 

to his 1980 prison sentence. Petitioner was convicted in 1980 of 

assault with intent to murder (AWIM), MCL 750.83; kidnapping, 

MCL 750.349; and felony-frearm, MCL 750.227b. He was sen-

tenced to serve 66 years and 8 months to 100 years in prison for 

AWIM, concurrently with a parolable life sentence for kidnapping. 

The concurrent sentences were to be served after petitioner served 
a two-year sentence for felony-frearm. In 2016, the Department of 
Corrections (the DOC) granted 7,000 days of special good-time 
credits to petitioner pursuant to MCL 800.33. However, the DOC 
and Cynthia Partridge, its time computation manager, later con-
cluded that the credits could not be used to reduce petitioner’s 
maximum sentences for AWIM or kidnapping and refused to apply 
the credits. Petitioner sought a writ of mandamus to compel the 
application of the credits to his AWIM sentence. The trial court, 
Clinton Canady III, J., ordered the DOC to apply 7,000 days of 
special good-time credits to petitioner’s maximum sentence for 
AWIM. Respondents appealed. 

On reconsideration, the Court of Appeals held: 

Under MCL 800.33(11), the DOC is required to compute good-
time credits on the basis of the longest of a prisoner’s concurrent 
sentences, if the prisoner has been sentenced concurrently. Addi-
tionally, the statute provides that a prisoner who is serving 
consecutive sentences for separate convictions is entitled to good-
time credits, and those credits must be computed and accumulated 
on each sentence individually. Respondents argued that MCL 
800.33(11) did not permit the DOC to apply special good-time 
credits to petitioner’s AWIM sentence because such credits can only 
be applied to a prisoner’s longest concurrent sentence; that is, 
good-time credits can only be applied to one concurrent sentence. 
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However, the plain language of MCL 800.33(11) does not prohibit 
the DOC from applying good-time credits to other concurrent 
sentences. The statute provides that in situations involving con-
current sentences, credits must be computed on the basis of the 
longest of the concurrent sentences. The statute does not direct 
that the credits may only be applied to the longest concurrent 
sentence. Therefore, good-time credits earned on the longest con-
current sentence must be applied to the other concurrent sen-
tences, as permitted by law. In this case, petitioner began serving 
his sentences for AWIM and kidnapping after serving his two-year 
sentence for felony-frearm. Because those sentences were concur-
rent and petitioner was no longer serving a consecutive sentence, 
respondents had a clear legal duty under MCL 800.33(11) to 
calculate credits on the basis of the kidnapping sentence and to 
apply the credits to the AWIM sentence. 

Affrmed. 

SENTENCING – SENTENCE REDUCTIONS – GOOD-TIME CREDITS – CONCURRENT 

SENTENCES. 

MCL 800.33(2) establishes that certain prisoners are entitled to 
receive reductions in their sentences by earning good-time cred-
its; when a prisoner has been sentenced to consecutive sentences, 
credits must be computed on the basis of the longest of the 
concurrent sentences under MCL 800.33(11); good-time credits 
earned on the longest concurrent sentence must be applied to the 
other concurrent sentence or sentences, if permitted by law. 

Laura Kathleen Sutton for petitioner. 

Dana Nessel, Attorney General, Ann M. Sherman, 
Solicitor General, and H. Steven Langschwager, Assis-
tant Attorney General, for respondents. 

ON RECONSIDERATION 

Before: RICK, P.J., and O’BRIEN and CAMERON, JJ. 

CAMERON, J. Respondents the Department of Correc-
tions (DOC) and Cynthia Partridge, the DOC’s Time 
Computation Unit manager, appeal the trial court’s 
orders that compel respondents to apply “special good 
time” credits to petitioner James Threet’s prison sen-
tence. Specifcally, the trial court granted petitioner a 
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writ of mandamus and ordered respondents to apply 
7,000 days of special good-time credits to petitioner’s 
sentence for assault with the intent to murder (AWIM), 
MCL 750.83. For the following reasons, we affrm. 

I. BACKGROUND 

In 1980, petitioner was convicted of AWIM; kidnap-
ping, MCL 750.349; and felony-frearm, MCL 
750.227b. Petitioner was sentenced to 66 years and 
eight months to 100 years’ imprisonment for the AWIM 
conviction, which was ordered to be served concur-
rently with a parolable life sentence for the kidnapping 
conviction. These concurrent sentences were to be 
served after petitioner served two years in prison for 
the felony-frearm conviction. 

Based on the offense date, the DOC considered 
petitioner’s eligibility to earn special good-time credits, 
which would be applied to reduce petitioner’s maxi-
mum sentence. In 2016, the DOC granted petitioner 
7,000 days of special good-time credits. However, re-
spondents later concluded that the credits awarded 
could not be used to reduce the maximum sentences for 
petitioner’s AWIM or kidnapping sentences. Conse-
quently, respondents refused to apply the good-time 
credits that the DOC had previously awarded to peti-
tioner. 

In 2020, petitioner fled a petition for a writ of 
mandamus to compel the application of special good-
time credits to petitioner’s AWIM sentence. Petitioner 
argued that if the special good-time credits were ap-
plied to the maximum term of his AWIM sentence, the 
AWIM sentence would be “closed out,” and he would 
automatically be eligible for parole on the kidnapping 
sentence. Petitioner noted that if the credits were not 
applied to the AWIM sentence, he would not be eligible 
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for parole until 2036. Respondents replied that the 
DOC had erroneously awarded special good-time cred-
its, but even so the credits could not be used to shorten 
petitioner’s AWIM sentence. Respondents frst ex-
plained that petitioner is not eligible to earn credits on 
his kidnapping sentence because credit cannot be 
earned on parolable life sentences.1 Respondents also 
asserted that credits could not be used to shorten 
petitioner’s AWIM maximum sentence because in 
concurrent-sentencing situations, like this one, the 
DOC is permitted to apply good-time credit only to the 
sentence that carries the longest possible incarceration 
term, described by respondents as the “controlling 
maximum sentence.” Respondents argued that, be-
cause petitioner’s controlling maximum sentence is the 
sentence for his kidnapping conviction for which cred-
its cannot be earned or applied, special good-time 
credits could not be lawfully applied to petitioner’s 
AWIM sentence. 

After hearing oral argument, the trial court ordered 
the DOC to apply 7,000 days of special good-time 
credits to petitioner’s AWIM minimum sentence. Re-
spondents sought reconsideration, arguing in relevant 
part that credits could not be applied to petitioner’s 
minimum sentences for kidnapping and AWIM because 
they are both Proposal B crimes.2 Respondents also 
argued that the trial court erred because MCL 

1 Petitioner’s parole eligibility for his kidnapping conviction is gov-
erned by MCL 791.234(7)(a), which requires that petitioner serve not 
less than 10 calendar years before the prisoner is eligible for parole. 

2 Proposal B, codifed at MCL 791.233b, abolished the “good time” 
credit system. “Thus, after December 12, 1978, Proposal B offenders 
were no longer eligible to receive good-time or special good-time credit 
on their minimum terms; but, they continued to be eligible to receive 
good-time and special good-time credit on their maximum terms.” Lowe 

v Dep’t of Corrections (On Rehearing), 206 Mich App 128, 131; 521 NW2d 
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800.33(11) prohibits the credits from being applied to 
the AWIM sentence because the kidnapping sentence is 
defendant’s “longest sentence[.]” Petitioner agreed 
that the credits could be applied only to the maximum 
AWIM sentence, but argued that the trial court had 
ruled correctly in all other respects. The trial court 
corrected its previous order to refect that the 7,000 
days would be applied to reduce petitioner’s maximum 
AWIM sentence, and this appeal followed.3 

II. STANDARDS OF REVIEW 

“A lower court’s decision on whether to grant a writ 
of mandamus is reviewed for an abuse of discretion.” 
Citizens Protecting Michigan’s Constitution v Secretary 

of State, 503 Mich 42, 59; 921 NW2d 247 (2018). 
However, “any underlying issue of statutory interpre-
tation is a question of law, which is reviewed de novo on 
appeal[.]” PT Today, Inc v Comm’r of Offce of Fin & Ins 

Servs, 270 Mich App 110, 133; 715 NW2d 398 (2006). 
“Whether a defendant has a clear legal duty to perform 
an act and whether a plaintiff has a clear legal right to 
performance are legal questions that we also consider 
de novo.” Barrow v Detroit Election Comm, 305 Mich 
App 649, 662; 854 NW2d 489 (2014). “A trial court 
abuses its discretion when its decision falls outside the 
range of reasonable and principled outcomes.” Rental 

Props Owners Ass’n of Kent Co v Kent Co Treasurer, 
308 Mich App 498, 531; 866 NW2d 817 (2014) (quota-
tion marks and citation omitted). “An error of law 

336 (1994). It is undisputed that the AWIM and kidnapping offenses for 
which petitioner was sentenced in 1980 are Proposal B offenses. 

3 This Court stayed “further proceedings . . . pending resolution of 
this appeal or further order of this Court.” Threet v Dep’t of Corrections, 
unpublished order of the Court of Appeals, entered April 16, 2021 
(Docket No. 356587). 
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necessarily constitutes an abuse of discretion.” Denton 

v Dep’t of Treasury, 317 Mich App 303, 314; 894 NW2d 
694 (2016).4 

III. GENERAL PRINCIPLES OF LAW 

“Mandamus is an extraordinary remedy and the 
primary purpose of a writ of mandamus is to enforce 
duties required by law.” Stand Up for Democracy v 

Secretary of State, 492 Mich 588, 618; 822 NW2d 159 
(2012). In Lickfeldt v Dep’t of Corrections, 247 Mich 
App 299, 302; 636 NW2d 272 (2001), this Court set 
forth the principles governing the granting of manda-
mus in the context of criminal sentences: 

The issuance of a writ of mandamus is proper where (1) 

the party seeking the writ has a clear legal right to 

performance of the specifc duty sought, (2) the defendant 

has the clear legal duty to perform the act requested, (3) 

the act is ministerial and involves no exercise of discretion 

or judgment, and (4) no other remedy exists, legal or 

equitable, that might achieve the same result. 

The principles of statutory construction also guide 
the disposition of this case. The relevant principles of 
statutory construction are: 

When interpreting a statute, we follow the established 
rules of statutory construction, the foremost of which is to 
discern and give effect to the intent of the Legislature. To 
do so, we begin by examining the most reliable evidence of 

4 To the extent that petitioner argues that respondents’ arguments on 
appeal are not preserved and therefore not properly before this Court, 
we conclude that it is nonetheless proper to consider respondents’ 
arguments. See In re Murray Conservatorship, 336 Mich App 234, 
240-241; 970 NW2d 372 (2021) (acknowledging that “this Court may 
overlook preservation requirements if . . . the issue involves a question 
of law and the facts necessary for its resolution have been presented”) 
(quotation marks and citation omitted). 
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that intent, the language of the statute itself. If the 

language of a statute is clear and unambiguous, the 

statute must be enforced as written and no further judicial 

construction is permitted. Effect should be given to every 

phrase, clause, and word in the statute and, whenever 

possible, no word should be treated as surplusage or 

rendered nugatory. [Vermilya v Delta College Bd of Trust-

ees, 325 Mich App 416, 418-419; 925 NW2d 897 (2018) 

(quotation marks and citation omitted).] 

IV. ANALYSIS 

Respondents argue on appeal that the trial court 
erred by concluding that they had a clear legal duty to 
apply the special good-time credits to the maximum 
AWIM sentence because doing so violates MCL 
800.33(11). We disagree. 

“Sentence reduction for good-time and special good-
time credit is set forth in MCL 800.33,”5 Michigan ex 

rel Oakland Co Prosecutor v Dep’t of Corrections, 199 
Mich App 681, 686; 503 NW2d 465 (1993), which 
currently provides in relevant part: 

(11) A prisoner who has been sentenced concurrently 

for separate convictions shall have his or her good 

time . . . computed on the basis of the longest of the 

concurrent sentences. If a prisoner is serving consecutive 

sentences for separate convictions, his or her good 

time . . . shall be computed and accumulated on each 

sentence individually and all good time . . . credits that 

have been earned on any of the sentences shall be subject 

to forfeiture pursuant to subsections (5) and (8). 

5 The version of MCL 800.33(2), which sets forth the way in which 
good-time credit is computed, in effect when petitioner was sentenced in 
1980 is substantially similar to the current version. See 1978 PA 80. The 
current language of Subsection (11) was not in effect when petitioner 
was sentenced. See 1978 PA 80. However, the parties impliedly concede 
that Subsection (11) applies here. 
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(12) The warden of an institution may grant special 

good time allowances to eligible prisoners who are con-

victed of a crime that is committed before April 1, 1987. 

Special good time credit shall not exceed 50% of the good 

time allowances under the schedule in subsection (2). 

Special good time shall be awarded for good conduct only 

and shall not be awarded for any month in which a 

prisoner has been found guilty of a major misconduct. 

Thus, under MCL 800.33(11), the DOC is required to 
compute good-time credits “on the basis of the longest 
of the concurrent sentences” if the prisoner “has been 
sentenced concurrently[.]” See Wolfenbarger v Wright, 
336 Mich App 1, 30; 969 NW2d 518 (2021) (“The use of 
the word ‘shall’ denotes mandatory action.”). A “pris-
oner [who] is serving consecutive sentences for sepa-
rate convictions” is entitled to good-time credits, and 
those credits must “be computed and accumulated on 
each sentence individually[.]” MCL 800.33(11). See 
also Ryan v Dep’t of Corrections, 259 Mich App 26, 34; 
672 NW2d 535 (2003) (“Subsection 11 clearly states 
that when sentences are being served consecutively, 
credits shall be computed and accumulated sepa-
rately.”). 

The statute does not defne “computed” or “accumu-
lated.” Therefore, it is proper to consult dictionary 
defnitions. West St Joseph Prop, LLC v Delta Twp, 338 
Mich App 522, 534; 980 NW2d 727 (2021). “Compute” 
is defned as “to determine . . . by mathematical 
means,” and “accumulate” is defned as “to increase 
gradually in quantity or number[.]” Merriam-Webster’s 

Collegiate Dictionary (11th ed). 

Respondents argue that MCL 800.33(11) does not 
permit the DOC to apply special good-time credits to 
petitioner’s AWIM sentence because these credits can 
only be applied to a prisoner’s longest concurrent 
sentence. Thus, respondents argue that good-time 
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credits only apply to one concurrent sentence. How-
ever, the plain language of MCL 800.33(11) does not 
prohibit the DOC from applying good-time credits to 
other concurrent sentences. Simply put, MCL 
800.33(2) establishes that good-time credits that are 
earned and awarded as permitted by law entitle pris-
oners to receive a sentence reduction. MCL 800.33(2) 
and (11) explain how these earned credits are com-
puted and accumulated. In situations like this one that 
involve concurrent sentences, credits must be “com-
puted on the basis of the longest of the concurrent 
sentences.” MCL 800.33(11) (emphasis added). No-
where in the plain language of MCL 800.33 did our 
Legislature direct that these credits can only be ap-

plied to the longest concurrent sentence. Indeed, re-
spondents’ construction of the statute confates the 
term “computed” with “applied,” a term that does not 
appear in the statute. We therefore reach the unre-
markable conclusion that the good-time credits earned 
on the longest concurrent sentence must be applied to 
the other concurrent sentence or sentences, so long as 
it is permitted by law. 

Our conclusion is entirely consistent with the proper 
operation of concurrent sentencing. “The term consecu-
tive or cumulative sentences mean[s] those following in 
a train, succeeding one another in a regular order, with 
an uninterrupted course or succession, and having no 
interval or break. By contrast, the term concurrent 
sentences refers to sentences operating simultane-
ously.” People v Chambers, 430 Mich 217, 220 n 2; 421 
NW2d 903 (1988). Thus, because concurrent sentences 
are to be served simultaneously and because it would 
make little sense to calculate credits on the basis of 
each concurrent sentence, it reasonably follows that 
the good-time credits that are computed on the longest 
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of the concurrent sentences should be applied to the 
other concurrent sentence or sentences. 

In this case, petitioner was sentenced to 66 years 
and eight months to 100 years’ imprisonment for the 
AWIM conviction, to life imprisonment for the kidnap-
ping conviction, and to two years’ imprisonment for the 
felony-frearm conviction. The felony-frearm sentence 
was to be served before the other two sentences, which 
were concurrent. See MCL 750.227b(3). Accordingly, 
after petitioner served his felony-frearm sentence, 
petitioner began serving his sentences for AWIM and 
kidnapping. Because those sentences were concurrent 
and because petitioner was no longer serving a con-
secutive sentence, respondents had a clear legal duty 
under MCL 800.33(11) to calculate credits on the basis 
of the kidnapping sentence and to apply the credits to 
the AWIM sentence for the reasons already discussed. 
Concluding otherwise would require us to read words 
into the plain language of the statute. We are not 
permitted to do so. See PIC Maintenance, Inc v Dep’t of 

Treasury, 293 Mich App 403, 410-411; 809 NW2d 669 
(2011). 

In sum, we conclude that the trial court did not err 
by concluding that respondents had a clear legal duty 
to apply the credits to the AWIM sentence.6 See Hayes 

v Parole Bd, 312 Mich App 774, 782; 886 NW2d 725 
(2015) (“A clear legal duty, like a clear legal right, is 
one that is inferable as a matter of law from uncontro-
verted facts regardless of the diffculty of the legal 
question to be decided.”) (quotation marks and citation 

6 Respondents do not dispute that a writ of mandamus is necessary 
given that “no other remedy exists, legal or equitable, that might 
achieve the same result,” i.e., application of the 7,000 days of special 
good-time credits to the maximum AWIM sentence. Lickfeldt, 247 Mich 
App at 302. 
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omitted). Additionally, we conclude that the act of 
applying the special good-time credits was ministerial 
in nature. See Berry v Garrett, 316 Mich App 37, 42; 
890 NW2d 882 (2016) (an act is ministerial where “the 
law prescribes and defnes the duty to be performed 
with such precision and certainty as to leave nothing to 
the exercise of discretion or judgment”). Consequently, 
the trial court did not abuse its discretion by issuing 
the writ of mandamus. 

Affrmed. 

RICK,P.J., and O’BRIEN, J.,concurred with CAMERON, J. 
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PEOPLE v JOHNSON 

Docket No. 353825. Submitted December 14, 2021, at Lansing. Decided 
February 17, 2022, at 9:10 a.m. 

Defendant was convicted following a jury trial in the Ontonagon 
Circuit Court of witness retaliation, MCL 750.122(8)(b). In an 
earlier proceeding, in March 2018, defendant had been convicted 
by a jury of resisting or obstructing a police offcer, MCL 
750.81d(1), and allowing a dog to stray off-leash, MCL 287.262. 
During that trial, several witnesses testifed about the events 
that resulted in his conviction. Importantly, BP, who was then 14 
years old, testifed regarding his encounter with the dog. In 
May 2019, after his release from jail, defendant sent a message to 
BP through Facebook Messenger, calling BP a “lying pc of sht,” 
stating that what “[g]oes around comes around, and Karma WILL 
fuck you,” asserting that he “hope[d] [BP] suffer[s] an extremely 
horrible death that causes u and ur family dire pain,” and stating 
that “when ur 18, Id love to show u how much I and my family 
appreciates your fkn lies.” The prosecutor charged defendant 
with witness retaliation. Defendant moved to dismiss the charge 
or for appropriate jury instructions. In particular, defendant 
challenged on First Amendment grounds the statute itself, as 
well as its application, and argued that MCL 750.122(8) is a 
specifc-intent crime. The court, Michael K. Pope, J., denied the 
request to dismiss, concluding that MCL 750.122(8) did not 
infringe any First Amendment protections and that there was 
suffcient evidence to support the charge. The court also stated 
that it would give the jurors the standard instruction on witness 
retaliation, M Crim JI 37.6. After the presentation of proofs and 
closing arguments, the court recited, verbatim, M Crim JI 37.6, 
after which the court appended the stand-alone instruction re-
garding the ways that “specifc” intent can be proved (M Crim JI 
4.16). During deliberations, the jury sent a note to the court, 
questioning whether “psychological injury count[s] as injury 
under the law? Threaten to kill or injure.” Without discussion 
with counsel beforehand, the trial court instructed the jury that 
“[t]he answer is, yes. Injury means bodily injury, disfgurement, 
chronic pain, or mental anguish.” When the jury subsequently 
notifed the court that it was at an impasse, the court gave the 
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jury the deadlocked-jury instruction under M Crim JI 3.12. After 

the jury found him guilty of the witness retaliation, defendant 

moved for judgment notwithstanding the verdict, arguing that 

the message did not amount to witness retaliation, that the trial 

court erred by failing to give an instruction on specifc intent, and 

that the conviction violated the First Amendment. The trial court 

denied the motion, and defendant appealed. 

The Court of Appeals held: 

1. Viewing the evidence in a light most favorable to the 

prosecution—in particular, the threatening language of the full 

Facebook message—there was suffcient evidence to support 

defendant’s conviction of witness retaliation. 

2. The First Amendment of the United States Constitution, 

applicable to the states through the Fourteenth Amendment, 

provides that Congress shall make no law abridging the freedom 

of speech. However, the protections afforded by the First Amend-

ment are not absolute. Restrictions on the content of speech are 

permitted in a few limited areas, including allowing the state to 

ban “true threats,” i.e., those statements in which the speaker 

means to communicate a serious expression of an intent to 

commit an act of unlawful violence to a particular individual or 

group of individuals. The speaker need not intend to actually 

carry out the threat; rather, a prohibition on true threats protects 

individuals from the fear of violence and from the disruption that 

fear engenders, in addition to protecting people from the possi-

bility that the threatened violence will occur. Because the First 

Amendment does not protect true threats, a penal statute that 

proscribes a person from making a “threat” must be interpreted 
as prohibiting “true threats” in order to pass constitutional 
muster under the Free Speech Clause of the First Amendment. 

3. MCL 750.122(8)(b) provides, in relevant part, that a person 
who retaliates, attempts to retaliate, or threatens to retaliate 
against another person for having been a witness in an offcial 
proceeding is guilty of a felony; for purposes of the statute, 
“retaliate” means to threaten to kill or injure any person. To 
render the statute constitutional, the word “retaliate” encom-
passes only “true” threats to kill or injure. Thus, the word 
“retaliate” means, in part, to make a verbal or written statement 
in which the speaker or author meant to communicate an 
expression of an intent to kill or injure another person for having 
been a witness in an offcial proceeding. The relevant intent 
relates to intending to threaten a witness with death or injury or 
intending to communicate such a threat. Thus, MCL 750.122(8) 
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contains a criminal-intent element, but the prosecution does not 

have to prove that a defendant actually intended to carry out the 

threat. 

4. Taken in context, the witness-retaliation statute addresses 

threats to kill or physically injure a witness given that the 

Legislature employed the term “injure” directly after the term 

“kill”; therefore, the statute does not apply to a threat to psycho-

logically injure a witness. Further, because the statute does not 

specifcally refer to threats to mentally injure a witness, the 

statute is at most ambiguous on the issue, and the rule of lenity 

precludes extending the reach of the statute to threats of psycho-

logical injury. 

5. M Crim JI 37.6 provides that to prove a charge of witness 

retaliation, the prosecution must prove the following beyond a 

reasonable doubt: (1) that the complainant was a witness at an 

offcial proceeding and (2) that the defendant retaliated, at-

tempted to retaliate, or threatened to retaliate against the 

complainant for having been a witness; “retaliate” means to 

commit or attempt to commit a crime against the witness or to 

threaten to kill or injure any person, or to threaten to cause 

property damage to the witness. As written, M Crim JI 37.6 

infringes the First Amendment because, to satisfy the “true 

threat” exception to the Free Speech Clause, a jury must also be 

instructed that the prosecution is required to prove beyond a 

reasonable doubt that the defendant meant to express a serious 

intent to kill or injure the complainant, although actual intent to 

kill or injure does not have to be proved. 

6. Defendant’s argument that MCL 750.122(8) violates the 

First Amendment because it is overly broad—specifcally, because 

it does not contain a criminal-intent element—was without merit 

because the statute was interpreted as including a criminal-

intent element. However, the jury was not properly instructed on 

witness retaliation because M Crim JI 37.6, the instruction given, 
failed to inform the jury that the prosecution was required to 
prove beyond a reasonable doubt that defendant meant to express 
a serious intent to kill or injure BP. Whether BP suffered mental 
anguish or psychological injury as a result of defendant’s message 
was irrelevant to the prosecution’s burden of proving the ele-
ments of witness retaliation, and there was a real danger the jury 
convicted defendant on the basis that it found BP suffered mental 
anguish because of the message. In addition, the jury could have 
erroneously construed the trial court’s response-instruction to 
mean that retaliation included threats to injure BP psychologi-
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cally or mentally, which is not proscribed by MCL 750.122(8)(b). 

Because the jury was not instructed correctly, reversal was 

required. 

Reversed and remanded for a new trial. 

RONAYNE KRAUSE, J., concurring, agreed with the majority that 

there was suffcient evidence to support defendant’s conviction of 

witness retaliation and that defendant was entitled to a new trial, 

but her reasoning differed from the majority’s. The words “injure” 

and “threaten” in MCL 750.122(8)(b) are undefned. While a 

“threat” under the statute must mean a “true threat” to conform 

with the First Amendment, it does not follow that the jury 

instruction, as written or as given, was constitutionally infrm. 

The trial court’s instruction regarding the determination of 

defendant’s intent, in light of the extensive argument that defen-

dant only intended to express hope that BP would suffer a dire 

fate, clearly communicated to the jury that it must determine 

whether defendant intended to promise harm upon BP or merely 

engage in crass invective. Reviewed as a whole and in light of the 

entire proceedings, the jury instructions clearly informed the 

jury, in substance, that it had to fnd the requisite intent to convey 

a “true threat.” Thus, M Crim JI 37.6, as augmented by M Crim 

JI 4.16, did not run afoul of the First Amendment. However, the 

jury’s question to the trial court during deliberations should have 

alerted the trial court and the parties that the jury misunder-

stood that the touchstone of witness retaliation is the threat 

issued, not the harm sustained. Defendant was entitled to a new 

trial because the trial court’s response to the jury’s question 

created an unacceptable danger that the jury convicted defendant 

on the impermissible basis of BP suffering actual injury. The 

court failed to recognize that the jury’s question made no legal 

sense given that it was legally irrelevant whether BP suffered 

any actual injury or whether defendant actually intended to 

cause BP any actual injury. Judge RONAYNE KRAUSE also would 

have exercised judicial restraint and refrained from making a 

pronouncement about whether “injury,” as used in MCL 

750.122(8)(b), may include psychological injury because the in-

quiry was not germane to the case before the Court; given the 

majority’s analysis, however, she noted her disagreement that the 

plain language of the statute compelled the conclusion that it 

applied only to physical injuries. 
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1. STATUTES – WITNESS RETALIATION – WORDS AND PHRASES – “RETALIATE” – 
TRUE THREATS. 

MCL 750.122(8)(b) provides, in relevant part, that a person who 

retaliates, attempts to retaliate, or threatens to retaliate against 

another person for having been a witness in an offcial proceeding 

is guilty of a felony; for purposes of the statute, “retaliate” means 

to threaten to kill or injure any person; to comply with the First 

Amendment, the word “retaliate” encompasses only “true” 

threats to kill or injure; accordingly, the word “retaliate” means to 

make a verbal or written statement in which the speaker or 

author meant to communicate an expression of an intent to kill or 

injure another person for having been a witness in an offcial 

proceeding; the relevant intent relates to intending to threaten a 

witness with death or injury or intending to communicate such a 

threat (US Const, Am I). 

2. STATUTES – WITNESS RETALIATION – ELEMENTS OF OFFENSE – CRIMINAL 

INTENT. 

MCL 750.122(8)(b) provides, in relevant part, that a person who 

retaliates, attempts to retaliate, or threatens to retaliate against 

another person for having been a witness in an offcial proceeding 

is guilty of a felony; for purposes of the statute, “retaliate” means 

to threaten to kill or injure any person; the word “retaliate” 

means to make a verbal or written statement in which the 

speaker or author meant to communicate an expression of an 

intent to kill or injure another person for having been a witness 

in an offcial proceeding; the relevant intent relates to intending 

to threaten a witness with death or injury or intending to 

communicate such a threat; MCL 750.122(8) contains a criminal-

intent element, but the prosecution does not have to prove that a 

defendant actually intended to carry out the threat. 

3. STATUTES – WITNESS RETALIATION – “RETALIATE” – THREATS TO KILL OR 

PHYSICALLY INJURE WITNESSES. 

MCL 750.122(8)(b) provides, in relevant part, that a person who 

retaliates, attempts to retaliate, or threatens to retaliate against 

another person for having been a witness in an offcial proceeding 

is guilty of a felony; for purposes of the statute, “retaliate” means 

to threaten to kill or injure any person; the statute addresses 

threats to kill or physically injure a witness only; it does not apply 

to a threat to psychologically injure a witness. 
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4. JURY INSTRUCTIONS – CRIMINAL – WITNESS RETALIATION – VIOLATION OF FIRST 

AMENDMENT. 

M Crim JI 37.6 provides that to prove a charge of witness retalia-

tion, the prosecutor must prove the following beyond a reasonable 

doubt: (1) that the complainant was a witness at an offcial 

proceeding and (2) that the defendant retaliated, attempted to 

retaliate, or threatened to retaliate against the complainant for 

having been a witness; “retaliate” means to commit or attempt to 

commit a crime against the witness or to threaten to kill or injure 

any person, or to threaten to cause property damage to the 

witness; the model criminal jury instruction applicable to witness 

retaliation, standing alone, infringes the First Amendment be-

cause it fails to instruct the jury that the prosecution is required 

to prove beyond a reasonable doubt that the defendant meant to 

express a serious intent to kill or injure the complainant, the 

intent necessary to constitute a “true threat” as an exception to 

the Free Speech Clause (MCL 750.122(8)(b)). 

Dana Nessel, Attorney General, Fadwa A.Hammoud, 
Solicitor General, Autumn A. Gruss, Assistant Attorney 
General, and Michael D. Findlay, Prosecuting Attorney, 
for the people. 

Robert A. Johnson, Jr., in propria persona, and State 
Appellate Defender (by Matthew A. Monahan) for 
defendant. 

Before: MARKEY, P.J., and SHAPIRO and RONAYNE 

KRAUSE, JJ. 

MARKEY, P.J. A jury convicted defendant of witness 
retaliation, MCL 750.122(8). He was sentenced as a 
fourth-offense habitual offender, MCL 769.12, to 6 to 
30 years’ imprisonment. Defendant appeals by right. 
We reverse and remand for a new trial. 

I. FACTUAL BACKGROUND AND PROCEDURAL HISTORY 

In March 2018, defendant, Robert A. Johnson, Jr., 
was convicted by a jury of resisting or obstructing a 
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police offcer, MCL 750.81d(1), and allowing a dog to 
stray off-leash, MCL 287.262. See People v Johnson, 
unpublished per curiam opinion of the Court of Appeals, 
issued January 28, 2020 (Docket No. 343882), p 1. This 
Court affrmed the convictions, which arose out of an 
incident involving defendant’s dog and an altercation 
between defendant and a police offcer who had re-
sponded to reports of a dog at large. Id. At that earlier 
trial, several witnesses testifed about the events that 
resulted in defendant’s convictions. Id. at 2. One of those 
witnesses was then-14-year-old BP. BP testifed that he 
encountered a three-legged white pit bull—the dog at 
issue—as BP walked to a clinic for a physical therapy 
appointment. BP further testifed that the dog was 
barking, that the dog chased him, that BP was afraid 
that the dog was going to bite him, and that someone 
then called the dog back and BP was able to safely enter 
the clinic. The jury viewed a video of BP’s encounter 
with the dog. Defendant attempted to impeach BP’s 
trial testimony with the video footage and a written 
statement that BP had provided to the police. Defen-
dant’s effort at impeachment primarily concerned 
whether BP was running or walking during portions of 
the episode. We note that any purported discrepancies 
in BP’s account of events had no real bearing on 
whether defendant’s dog was straying off-leash or on 
whether defendant resisted or obstructed the respond-
ing police offcer. In May 2018, defendant was sentenced 
to 12 months in jail for the resisting-or-obstructing 
conviction and three months in jail for the stray-dog 
conviction. Id. at 1. 

With respect to the instant charge and conviction, 
on May 29, 2019, at 10:03 a.m., defendant, no longer 
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incarcerated, sent a message to BP through Facebook 
Messenger. The message, which defendant admitted 
sending to BP, stated:1 

Hey there you lying pc of sht, I hope yr proud of yourself. 

Your fkn lies cost me a year in jail, as the video clearly 

shows u weren’t walking to clinic, werent charged by a 

dog, nor ran as fast as u could into clinic, cuz u were afraid 

the dog would bite u. U must have been coached by the 

cops, and were coherced into lying for then. U dont know 

the difference bwtween right and wrong, and based on ur 

writing skills, you MUST be fkn retarded. Goes around 

comes around, and Karma WILL fuck you, for the lies u 

told, and the harm you caused me from ur choice to lie. You 

should be ashamed of yourself, and I hope u suffer an 
extremely horrible death that causes u and ur family dire 
pain, like YOU put upon me, and consequences for being a 
lying little twerp who deserves to have his fkn tongue cut 
off, cuz if thats the BEST you can do with it, YOU DON’T 
NEED IT. Fk u and ur family, eat shit and die u lying pc 
of shit, middle fnger high in the air to you, and when ur 
18, Id love to show u how much I and my family appreci-
ates your fkn lies. Fuck you[.] 

On the basis of this message, the prosecutor charged 
defendant with witness retaliation under MCL 
750.122(8), which provides: 

A person who retaliates, attempts to retaliate, or 
threatens to retaliate against another person for having 
been a witness in an offcial proceeding is guilty of a felony 
punishable by imprisonment for not more than 10 years or 
a fne of not more than $20,000.00, or both. As used in this 
subsection, “retaliate” means to do any of the following: 

(a) Commit or attempt to commit a crime against any 
person. 

(b) Threaten to kill or injure any person or threaten to 
cause property damage. 

1 The message is quoted exactly as sent by defendant. 

https://20,000.00
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The prosecution’s theory at trial focused on the lan-
guage in Subsection (8)(b) of the statute, with the 
prosecutor arguing that defendant retaliated against 
BP for his earlier testimony by threatening to kill or 
injure BP as communicated through Facebook Messen-
ger. 

At the preliminary examination, defendant con-
tended that the message he sent to BP did not contain 
or constitute a threat to kill or injure BP. The district 
court disagreed and bound defendant over for trial. In 
the trial court, defendant moved “to dismiss the retali-
ation charge and/or for appropriate jury instructions.” 
Defendant maintained that the evidence was insuff-
cient to establish a violation of MCL 750.122(8). He 
also presented First Amendment challenges to the 
statute and its application. Defendant further asserted 
that the offense is a specifc-intent crime. Defendant 
requested dismissal of the charge or, in the alternative, 
the reading of jury instructions that would protect his 
First Amendment rights and require the prosecution to 
establish specifc intent. The trial court denied defen-
dant’s request to dismiss the charge, concluding that 
MCL 750.122(8) did not infringe any First Amendment 
protections and that there was suffcient evidence to go 
to trial on the charge of witness retaliation. The trial 
court also ruled that it would give the jurors the 
standard jury instruction on witness retaliation, M 
Crim JI 37.6, although, at the time, the court couched 
its ruling solely in regard to preliminary jury instruc-
tions. 

At trial, following the presentation of proofs and 
closing arguments, the trial court instructed the jury 
as follows regarding the offense of witness retaliation: 

The defendant is charged with the crime of witness 
retaliation. To prove this charge the prosecutor must 
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prove each of the following elements beyond a reasonable 

doubt. First, that [BP] was a witness at an offcial pro-

ceeding. . . . Second, that the defendant retaliated, at-

tempted to retaliate, or threatened to retaliate against 

[BP] for having been a witness. Retaliate means to commit 

or attempt to commit a crime against the witness or to 

threaten to kill or injure any person, or to threaten to 

cause property damage to the witness. The defendant’s 

intent may be proved by what he said, what he did, how he 

did it, or by any other facts and circumstances in evidence. 

These instructions, except for the fnal sentence, par-
alleled M Crim JI 37.6 verbatim. The last sentence is 
not found in M Crim JI 37.6; rather, it is a stand-alone 
instruction contained in M Crim JI 4.16, which ad-
dresses the various ways that “specifc” intent can be 
proved. See People v Maynor, 470 Mich 289, 296; 683 
NW2d 565 (2004) (the Maynor opinion is the only 
referenced citation in support of M Crim JI 4.16 
following the Use Notes and History). We note that the 
trial court, consistently with its pretrial ruling, in-
structed the jury pursuant to M Crim JI 37.6 when the 
preliminary instructions were read. But, unlike the 
fnal jury instructions, the court said nothing about 
“[t]he defendant’s intent” and M Crim JI 4.16 was not 
given. 

About a half-hour after the jury began to deliberate, 
it sent a question to the trial court asking, “Does 
psychological injury count as injury under the law? 
Threaten to kill or injure.” The jury returned to the 
courtroom, and, after the question was read on the 
record, the trial court responded, “The answer is, yes. 
Injury means bodily injury, disfgurement, chronic 
pain, or mental anguish.” There is no indication in the 
record that the trial court discussed the responsive 
instruction with counsel beforehand, nor did the court 
ask counsel if they had any objections to the instruc-
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tion. The jury then returned to its deliberations. Sub-
sequently, the trial court noted on the record that it 
had received word that the jury had reached an im-
passe and that the court intended to give the jury an 
instruction and order continuing deliberations. The 
trial court gave the jury the deadlocked-jury instruc-
tion, M Crim JI 3.12. The jury resumed deliberations 
and eventually reached a verdict, fnding defendant 
guilty of witness retaliation under MCL 750.122(8). 
Defendant moved for judgment notwithstanding the 
verdict (JNOV), arguing that the message to BP did 
not amount to witness retaliation, that the trial court 
erred by not giving an instruction on specifc intent, 
and that the conviction was rendered in violation of the 
First Amendment. The trial court denied the motion 
for JNOV, and defendant appeals by right. 

II. ANALYSIS 

A. DEFENDANT’S ARGUMENTS ON APPEAL 

On appeal, defendant frst argues that MCL 
750.122(8) violates the First Amendment under the 
overbreadth doctrine by improperly encompassing 
both protected and unprotected speech. Defendant 
further contends that the First Amendment was vio-
lated because although “true threats” are not a form of 
protected speech, specifc intent has to be established 
to demonstrate a true threat, and the jury in the 
instant case was not instructed that the prosecution 
was required to prove specifc intent. On a similar note, 
defendant maintains that there was instructional er-
ror because the trial court failed to read a mens rea 

element into MCL 750.122(8), i.e., that the prosecution 
had to establish that defendant specifcally intended to 
threaten BP with injury or death. Next, defendant 
claims that the trial court effectively coerced a verdict 
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in reading the deadlocked-jury instruction, thereby 
requiring reversal. In a Standard 4 brief and a supple-
mental Standard 4 brief, defendant raises numerous 
arguments, only two of which we need reach. First, 
defendant argues that the evidence was insuffcient to 
support the conviction of witness retaliation. Second, 
defendant contends that the trial court erred by in-
structing the jury that a threat to injure for purposes of 
MCL 750.122(8)(b) includes a threat to infict mental 
harm. 

B. THE FIRST AMENDMENT, CRIMINAL INTENT, AND THE 
JURY INSTRUCTIONS 

We review de novo issues of constitutional law. 
People v Boomer, 250 Mich App 534, 538; 655 NW2d 
255 (2002). Whether criminal intent is an element of 
an offense enacted into law by our Legislature is an 
issue of statutory construction and is therefore subject 
to de novo review on appeal. See People v Tombs, 472 
Mich 446, 451; 697 NW2d 494 (2005) (opinion by KELLY, 
J.). “[J]ury instructions that involve questions of law 
are also reviewed de novo.” People v Schaefer, 473 Mich 
418, 427; 703 NW2d 774 (2005). 

The First Amendment of the United States Consti-
tution provides that “Congress shall make no 
law . . . abridging the freedom of speech[.]” The First 
Amendment applies to the states through the Four-
teenth Amendment. Virginia v Black, 538 US 343, 358; 
123 S Ct 1536; 155 L Ed 2d 535 (2003). Protected 
speech under the First Amendment includes expres-
sions or “ideas that the overwhelming majority of 
people might fnd distasteful or discomforting.” Id. A 
bedrock principle underlying the First Amendment is 
that the government cannot prohibit speech simply 
because the populace fnds the speech disagreeable or 
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offensive. Id. The First Amendment, therefore, ordi-
narily deprives a state of the authority to prevent the 
dissemination of social, economic, and political doc-
trine that a vast majority of its citizens believe to be 
fraught with evil consequence. Id. 

But the Black Court further explained: 

The protections afforded by the First Amendment, 

however, are not absolute, and we have long recognized 

that the government may regulate certain categories of 

expression consistent with the Constitution. . . . The First 

Amendment permits restrictions upon the content of 

speech in a few limited areas, which are of such slight 

social value as a step to truth that any beneft that may be 

derived from them is clearly outweighed by the social 

interest in order and morality. 

Thus, for example, a State may punish those words 

which by their very utterance infict injury or tend to 

incite an immediate breach of the peace. . . . We have 

consequently held that fghting words—those personally 

abusive epithets which, when addressed to the ordinary 

citizen, are, as a matter of common knowledge, inherently 

likely to provoke violent reaction—are generally proscrib-

able under the First Amendment. Furthermore, the con-

stitutional guarantees of free speech and free press do not 

permit a State to forbid or proscribe advocacy of the use of 

force or of law violation except where such advocacy is 

directed to inciting or producing imminent lawless action 

and is likely to incite or produce such action. And the First 

Amendment also permits a State to ban a “true threat.” 

“True threats” encompass those statements where the 

speaker means to communicate a serious expression of an 

intent to commit an act of unlawful violence to a particular 

individual or group of individuals. . . . The speaker need 

not actually intend to carry out the threat. Rather, a 

prohibition on true threats protects individuals from the 

fear of violence and from the disruption that fear engen-

ders, in addition to protecting people from the possibility 
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that the threatened violence will occur. Intimidation[2] in 

the constitutionally proscribable sense of the word is a 

type of true threat, where a speaker directs a threat to a 

person or group of persons with the intent of placing the 

victim in fear of bodily harm or death. [Id. at 358-360 

(quotation marks, citations, and brackets omitted).] 

Relying primarily on Black, this Court has acknowl-
edged that there is no constitutional protection under 
the First Amendment for “true threats,” which encom-
pass “those statements where the speaker means to 
communicate a serious expression of an intent to 
commit an act of unlawful violence to a particular 
individual or group of individuals.” People v Byczek, 
337 Mich App 173, 184; 976 NW2d 7 (2021); see also 
People v Gerhard, 337 Mich App 680, 687; 976 NW2d 
907 (2021); TM v MZ (On Remand), 326 Mich App 227, 
239; 926 NW2d 900 (2018). Accordingly, a penal statute 
that proscribes a person from making a “threat” must 
be interpreted as prohibiting “true threats” in order to 
pass constitutional muster under the Free Speech 
Clause of the First Amendment. 

In this case, the prosecutor argued that defendant, in 
violation of MCL 750.122(8), retaliated against BP for 
his prior testimony by threatening to kill or injure him. 
Consistently with the prosecutor’s theory, MCL 
750.122(8)(b) provides that retaliation includes a 
“threat[] to kill or injure any person . . . .” Guided by the 
principle that “courts should construe statutes in such a 
manner as to render them constitutional,” People v 

Hayes, 421 Mich 271, 284; 364 NW2d 635 (1984), we 
interpret MCL 750.122(8)(b) when defning the term 
“retaliate” as encompassing only “true” threats to kill or 
injure. And “ ‘[t]rue threats’ encompass those state-

2 We note that, strictly speaking, this matter involves retaliation 
rather than intimidation. 
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ments where the speaker means to communicate a 
serious expression of an intent to commit an act of 
unlawful violence to a particular individual or group of 
individuals,” although “[t]he speaker need not actually 
intend to carry out the threat.” Black, 538 US at 
359-360. Taking this defnition of “true threats” enunci-
ated by the United States Supreme Court and reading it 
in the context of MCL 750.122(8), we conclude that the 
term “retaliate” means, in part,3 to make a verbal or 
written statement in which the speaker or author 
meant to communicate a serious expression of an 
intent to kill or injure another person for having been 
a witness in an offcial proceeding.4 Albeit a bit nu-
anced, the relevant intent relates to intending to 
threaten a witness with death or injury or intending to 
communicate such a threat. The prosecution need not 
prove, however, that a defendant actually intended to 
carry out the threat. 

Our ruling effectively reads a “criminal intent” ele-
ment into the offense of witness retaliation as charged 
and pursued by the prosecution in this case. By doing 
so, we no longer need to address defendant’s contention 
that MCL 750.122(8) is overbroad in violation of the 
First Amendment and should thus be struck down: 
Defendant’s overbreadth argument is premised on the 
absence of a “criminal intent” element.5 We also note 
that our ruling is consistent with our Supreme Court’s 

3 Our ruling does not affect or concern the defnition of “retaliate” 
found in MCL 750.122(8)(a) (“Commit or attempt to commit a crime 
against any person.”). 

4 We note that this proposition applies equally to circumstances 
involving a “threat[] to cause property damage.” MCL 750.122(8)(b). 

5 “A statute is overbroad when it precludes or prohibits constitutionally 
protected conduct in addition to conduct or behavior that it may legiti-
mately regulate.” People v Gaines, 306 Mich App 289, 320; 856 NW2d 222 
(2014). We recognize that our holding could be viewed as fnding MCL 
750.122(8) overbroad as written, which constitutional defect is corrected 
by reading a criminal-intent element into the statute. 
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observations in Tombs, 472 Mich at 451 (opinion by 
KELLY, J.),6 wherein the Court stated: 

[T]o determine whether a statute imposes strict liability 

or requires proof of a guilty mind, the Court frst searches 

for an explicit expression of intent in the statute itself. 

Normally, criminal intent is an element of a crime. 

Statutes that create strict liability for all their elements 

are not favored. Hence, we tend to fnd that the Legisla-

ture wanted criminal intent to be an element of a criminal 

offense, even if it was left unstated. [Citations omitted.] 

In the instant case, the trial court instructed the 
jury, consistently with M Crim JI 37.6, that to “[r]etali-
ate means to . . . threaten to kill or injure any per-
son . . . .” There was no elaboration on this instruction. 
The trial court then instructed the jury that “defen-
dant’s intent may be proved by what he said, what he 
did, how he did it, or by any other facts and circum-
stances in evidence.” This instruction, which was con-
sistent with M Crim JI 4.16, explained to the jury how 
specifc intent can be proved, yet the court did not even 
instruct the jury that the prosecution had to prove 
specifc or criminal intent to establish the crime of 
witness retaliation. 

We hold that the jury was not properly instructed 
and that M Crim JI 37.6 lacks language necessary to 
avoid infringement of the First Amendment right to 
free speech.7 To satisfy the “true threat” exception to 
the Free Speech Clause, the jury needed to be in-

6 Joined in relevant part by Chief Justice TAYLOR. Tombs, 472 Mich at 
465 (opinion by TAYLOR, C.J.) 

7 We note that on appeal the prosecution attempts to play both sides 
of the fence, arguing that defendant’s overbreadth argument fails 
because specifc or criminal intent is inferred for purposes of MCL 
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structed that the prosecution was required to prove 
beyond a reasonable doubt that defendant meant to 
express a serious intent to kill or injure BP, although 
the prosecutor did not have to prove that defendant 
actually intended to kill or injure BP. We need not 
explore whether this instructional error of constitu-
tional magnitude was harmless, forfeited, or waived, 
considering that an additional instructional error dis-
cussed later in this opinion requires reversal.8 In any 
new trial held on remand, the court shall instruct the 
jury on witness retaliation consistently with this opin-
ion. 

C. SUFFICIENCY OF THE EVIDENCE 

Defendant argues that there was insuffcient evi-
dence to prove beyond a reasonable doubt that the 
message sent to BP actually contained a threat to “kill” 
or “injure” BP. We examine this issue without contem-
plation of criminal intent and our determination of 
instructional error. It is necessary to address this issue 
because if the evidence was insuffcient to show that 
the message spoke to defendant’s killing or injuring 
BP, defendant would be entitled to an order of acquit-
tal. 

In People v Kenny, 332 Mich App 394, 402-403; 956 
NW2d 562 (2020), this Court set forth the well-
established principles governing a suffciency argu-
ment, observing as follows: 

750.122(8), while later contending that defendant’s argument of instruc-
tional error fails because MCL 750.122(8) only requires proof of general 
intent. 

8 We do highly question the prosecution’s argument that defendant 
waived any instructional error by indicating that there was no objection 
to the court’s instructions. The argument fails to recognize that defen-
dant moved before trial for an instruction on specifc or criminal intent. 
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This Court reviews de novo whether there was suffcient 

evidence to support a conviction. In reviewing the suff-

ciency of the evidence, this Court must view the evidence 

—whether direct or circumstantial—in a light most favor-

able to the prosecutor and determine whether a rational 

trier of fact could fnd that the essential elements of the 

crime were proven beyond a reasonable doubt. A jury, and 

not an appellate court, observes the witnesses and listens 

to their testimony; therefore, an appellate court must not 

interfere with the jury’s role in assessing the weight of the 

evidence and the credibility of the witnesses. Circumstan-

tial evidence and any reasonable inferences that arise 

from such evidence can constitute satisfactory proof of the 

elements of a crime. The prosecution need not negate 

every reasonable theory of innocence; it need only prove 

the elements of the crime in the face of whatever contra-

dictory evidence is provided by the defendant. All conficts 

in the evidence must be resolved in favor of the prosecu-

tion. [Quotation marks and citations omitted.] 

In this case, the message defendant sent to BP 
through Facebook Messenger included the following 
penultimate sentence: “when ur 18, Id love to show u 
how much I and my family appreciates your fkn lies.” 
When this particular language is viewed in conjunction 
with earlier references in the message, including de-
fendant’s hope that BP suffers “an extremely horrible 
death” and that BP “deserves to have his fkn tongue 
cut off,” a juror could reasonably infer that defendant 
was threatening to “kill” or “injure” BP for having 
testifed against defendant in the earlier prosecution. 
Upon viewing the evidence in a light most favorable to 
the prosecution, resolving all conficts in the evidence 
in favor of the prosecution and appreciating that it was 
for the jury to assess the weight of the evidence, we 
hold that the evidence and reasonable inferences aris-
ing from the evidence were suffcient to establish 
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beyond a reasonable doubt that the message sent to BP 
contained a threat to “kill” or “injure” BP. 

D. MENTAL ANGUISH OR PSYCHOLOGICAL INJURY 

As indicated earlier in this opinion, after the jury 
began to deliberate, it sent a question to the trial court 
asking, “ ‘Does psychological injury count as injury 
under the law? Threaten to kill or injure.’ ” The trial 
court responded, “The answer is, yes. Injury means 
bodily injury, disfgurement, chronic pain, or mental 
anguish.” Defendant argues on appeal that the trial 
court erred by essentially instructing the jury that 
retaliation includes threats to psychologically injure a 
witness. 

We are somewhat confused by the jury’s question 
because it suggests that the jurors were perhaps mak-
ing inquiry in regard to the type of harm or injury BP 
suffered and not in regard to the nature of the threat 
defendant made against BP. Whether BP suffered 
mental anguish or psychological injury as a result of 
defendant’s message was irrelevant to the prosecu-
tion’s burden to prove the elements of the crime of 
witness retaliation. There existed a real danger that 
the jury convicted defendant on the basis that BP 
suffered mental anguish. 

To the extent that the jury construed the trial court’s 
response-instruction to mean that retaliation included 
threats to psychologically or mentally injure BP, it is 
still problematic and requires reversal. Again, MCL 
750.122(8)(b) defnes the term “retaliate” as meaning, 
in part, to “[t]hreaten to kill or injure any person . . . .” 
When construing a statute, we must ascertain and give 
effect to the Legislature’s intent, and the words used in 
the statute refect the most reliable indicator of legis-
lative intent and should be interpreted on the basis of 
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their ordinary meaning and the context within which 
the words are used in the statute. People v 

Zajaczkowski, 493 Mich 6, 13; 825 NW2d 554 (2012). 
When statutory language is unambiguous, the statute 
must be enforced as written, with no further judicial 
construction being permitted. People v Pinkney, 501 
Mich 259, 268; 912 NW2d 535 (2018). When viewed in 
context, we conclude that the plain and unambiguous 
language of MCL 750.122(8)(b) demonstrates that the 
Legislature was addressing threats to kill or physically 

injure a witness. Employing the term “injure” directly 
after referencing the term “kill” reveals that the Legis-
lature was focused on threats of a physical nature. 
Moreover, if the Legislature intended for the statute to 
encompass a threat to psychologically injure a witness, 
which seems a strained interpretation, it needed to 
expressly so provide to avoid the application of the rule 
of lenity. “The rule of lenity stands for the proposition 
that penal laws are to be strictly construed, with all 
doubts resolved in a defendant’s favor,” and “[t]he rule 
applies only when the statutory text is ambiguous[.]” 
People v Arnold, 508 Mich 1, 24 n 51; 973 NW2d 36 
(2021). Absent a specifc reference to threats to mentally 
injure a witness, the statute is, at most, ambiguous on 
the issue. And the rule of lenity precludes extending the 
reach of the statute to threats of psychological injury. 
Reversal is warranted. 

E. MISCELLANEOUS MATTERS 

Defendant raises additional issues on appeal con-
cerning the deadlocked-jury instruction, the scoring of 
the sentencing variables, the jury-selection process, 
and other matters that are rendered moot in light of 
our ruling reversing defendant’s conviction and re-
manding the case for a new trial. We deem abandoned 
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remaining issues defendant raised in his Standard 4 
briefs because they are either indecipherable, entirely 
unsupported by citation to the record or law, or other-
wise inadequately briefed for consideration. See 
Mudge v Macomb Co, 458 Mich 87, 105; 580 NW2d 845 
(1998). 

We reverse and remand for a new trial. We do not 
retain jurisdiction. 

SHAPIRO, J., concurred with MARKEY, P.J. 

RONAYNE KRAUSE, J. (concurring). I concur in the 
outcome reached by the majority, but I respectfully 
conclude that defendant is entitled to a new trial for 
different reasons. 

I. BACKGROUND 

As the majority discussed, BP was a witness in a 
proceeding against defendant, Robert A. Johnson, Jr. 
Shortly after defendant was released from incarcera-
tion, he sent the following message to BP: 

Hey there you lying pc of sht, I hope yr proud of yourself. 

Your fkn lies cost me a year in jail, as the video clearly 

shows u weren’t walking to clinic, werent charged by a 
dog, nor ran as fast as u could into clinic, cuz u were afraid 
the dog would bite u. U must have been coached by the 
cops, and were coherced into lying for then. U dont know 
the difference bwtween right and wrong, and based on ur 
writing skills, you MUST be fkn retarded. Goes around 
comes around, and Karma WILL fuck you, for the lies u 
told, and the harm you caused me from ur choice to lie. You 
should be ashamed of yourself, and I hope u suffer an 
extremely horrible death that causes u and ur family dire 
pain, like YOU put upon me, and consequences for being a 
lying little twerp who deserves to have his fkn tongue cut 
off, cuz if thats the BEST you can do with it, YOU DON’T 
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NEED IT. Fk u and ur family, eat shit and die u lying pc 

of shit, middle fnger high in the air to you, and when ur 

18, Id love to show u how much I and my family appreci-

ates your fkn lies. Fuck you[.] 

Defendant was charged with witness retaliation, the 
defnition of which I will discuss further later in this 
opinion. Defendant never disputed sending the mes-
sage or that BP had been a witness against defendant 
at the prior trial. Rather, his theory of the case, as 
expressed in his opening statement to the jury, was 
that while the message was admittedly offensive, it 
contained only expressions of hope that something bad 
would happen to BP and no actual threats to kill or 
threats to injure. During closing argument, defendant 
conceded that BP had been frightened by the message, 
but defendant argued that BP’s feelings were irrel-
evant and that nowhere in the message did defendant 
affrmatively state that he would do anything to BP. 

In relevant part, the trial court instructed the jury 
as follows: 

The defendant is charged with the crime of witness 

retaliation. To prove this charge the prosecutor must 

prove each of the following elements beyond a reasonable 

doubt. First, that [BP] was a witness at an offcial pro-

ceeding. . . . Second, that the defendant retaliated, at-

tempted to retaliate, or threatened to retaliate against 

[BP] for having been a witness. Retaliate means to commit 

or attempt to commit a crime against the witness or to 

threaten to kill or injure any person, or to threaten to 

cause property damage to the witness. The defendant’s 

intent may be proved by what he said, what he did, how he 

did it, or by any other facts and circumstances in evidence. 

As the majority states, these instructions were a ver-
batim recitation of M Crim JI 37.6, appended by M 
Crim JI 4.16. Half an hour after the jury began 
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deliberations, it sent a message, and the trial court 
made the following statement on the record: 

Thank you. Please be seated. Ladies and gentlemen of 
the jury, the court has received a question from the bailiff. 
The question reads as follows, 

“Does psychological injury count as injury under the 
law?” 

And in quotes, 

“Threaten to kill or injure.” 

Close quotes. 

The answer is, yes. Injury means bodily injury, disfg-
urement, chronic pain, or mental anguish. 

I will now excuse you to continue your deliberations. 

The transcript indicates that all parties were present 
at the time, although the record does indicate that the 
trial court consulted with counsel before addressing 
the jury’s question. However, the trial court did ask the 
attorneys after the jury resumed its deliberations 
whether they had “anything for the record,” and both 
parties declined. A few hours later, the jury indicated 
that it had reached an impasse, and with the consent of 
both attorneys, the trial court read the deadlocked-jury 
instruction. The jury returned with its verdict of guilty 
approximately half an hour later. The jury was polled, 
and each juror affrmed that their verdict was guilty. 

II. APPLICABLE STATUTORY LAW 

Defendant was charged with witness retaliation 
under MCL 750.122(8), which provides: 

A person who retaliates, attempts to retaliate, or 
threatens to retaliate against another person for having 
been a witness in an offcial proceeding is guilty of a 
felony . . . . As used in this subsection, “retaliate” means 
to do any of the following: 
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(a) Commit or attempt to commit a crime against any 
person. 

(b) Threaten to kill or injure any person or threaten to 
cause property damage. 

Under MCL 750.5, “ ‘Crime’ means an act or omission 
forbidden by law which is not designated as a civil 
infraction” and may be punishable by imprisonment, a 
noncivil fne, removal from offce, various kinds of 
disqualifcation, or “other penal discipline.” Nowhere 
in MCL 750.122 is “injure” or “threaten” defned. 
However, MCL 750.2 provides that the “rule that a 
penal statute is to be strictly construed shall not apply 
to this act or any of the provisions thereof,” but, rather, 
that the provisions of the Michigan Penal Code “shall 
be construed according to the fair import of their 
terms, to promote justice and to effect the objects of the 
law.” 

III. CONSTITUTIONALITY OF JURY INSTRUCTIONS 

I entirely agree with, and will not repeat, the major-
ity’s conclusion, in Part II(B) of its opinion, that a 
“threat” under MCL 750.122(8)(b) must mean a “true 
threat” as described in Virginia v Black, 538 US 343, 
358-360; 123 S Ct 1536; 155 L Ed 2d 535 (2003); see 
also People v Byczek, 337 Mich App 173, 184; 976 
NW2d 7 (2021); People v Gerhard, 337 Mich App 680, 
687; 976 NW2d 907 (2021); TM v MZ (On Remand), 
326 Mich App 227, 239; 926 NW2d 900 (2018). How-
ever, I do not agree that the jury instructions, as 
written or as given, are therefore constitutionally in-
frm. 

It is well established that jury instructions must be 
reviewed as a whole and in context. People v Kelly, 423 
Mich 261, 270-271; 378 NW2d 365 (1985); see also 
People v Traver, 502 Mich 23, 40; 917 NW2d 260 
(2018). Black defned a “true threat” as a statement 
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“where the speaker means to communicate a serious 
expression of an intent to commit an act of unlawful 
violence to a particular individual or group of individu-
als,” irrespective of whether the speaker “actually 
intend[ed] to carry out the threat.” Black, 538 US at 
359-360. The plain language of both the statute and M 
Crim JI 37.6 clearly restricts the class of threats that 
constitute a violation of the statute: threats to kill, 
threats to injure, or threats to cause property damage. 
All three of these possibilities obviously constitute 
“act[s] of unlawful violence.” Black, 538 US at 359. 
Whether a particular communication included a “seri-
ous expression of intent” seeks to distinguish hyper-
bole and invective from speech calculated to place 
someone in fear of violence. See id. at 359-360. The 
trial court’s instruction regarding the determination of 
defendant’s intent, in light of the extensive argument 
that defendant only intended to express hope that BP 
would suffer a dire fate, clearly communicated to the 
jury that it must determine whether defendant in-
tended to promise harm upon BP or merely engage in 
crass invective. There is no contention that defendant 
sent the message by accident. 

When the jury instructions are reviewed as a whole 
and in light of the entire proceedings, they clearly 
informed the jury—in substance, even if not in exactly 
so many words—that it must fnd the requisite intent 
to convey a “true threat.” I respectfully do not agree 
with the majority that M Crim JI 37.6, at least as 
augmented by M Crim JI 4.16, is constitutionally 
infrm. I agree entirely with the discussion in Part 
II(C) of the majority opinion that the evidence was 
suffcient to establish beyond a reasonable doubt that 
defendant violated MCL 750.122(8). 
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IV. TRIAL COURT RESPONSE TO JURY QUESTION 

I nevertheless concur that defendant must be given 
a new trial. Like the majority, I fnd the jury’s question 
regarding psychological injury confusing. It is possible, 
as the majority surmises, that the jurors believed it 
was relevant whether BP actually suffered harm as a 
consequence of defendant’s threats. It is also possible, 
from the way the note was phrased by the trial court,1 

that the jury misparsed its instructions and believed 
that “threaten to kill” was distinct from “injure,” and 
thus actual injury2 was required if there had been no 

1 Insofar as I can determine, no copy of the jury’s note was included in 
the record. 

2 I conclude that it is a red herring whether “injury,” as used in MCL 
750.122(8)(b), may include psychological injury. However, because the 
majority chooses to address the issue, I respectfully disagree that the 
plain language of the statute necessarily compels the conclusion that it 
is restricted to physical injuries only. Although MCL 750.122 does not 
defne “injure,” elsewhere the Legislature has explicitly clarifed 
whether an injury must be physical. For example, MCL 750.411s(8)(e), 
regarding posting a message through an electronic medium, defnes 
“credible threat” as “a threat to kill another individual or a threat to 
infict physical injury upon another individual that is made in any 
manner or in any context that causes the individual hearing or receiving 
the threat to reasonably fear for his or her safety or the safety of another 
individual.” (Emphasis added.) I also note that governments may 
impose some content-based restrictions on speech if the goal is to avoid 
a “ ‘secondary effect[],’ of the speech” so long as the restriction is 
necessary to serve a compelling interest and there is no content-neutral 
way to achieve the same result. RAV v City of St Paul, Minnesota, 505 
US 377, 389-390, 394-396; 112 S Ct 2538; 120 L Ed 2d 305 (1992) 
(citation omitted). The goal of protecting the sanctity of the entire justice 
system by protecting witnesses is certainly compelling; and injuries to, 
say, a person’s reputation or mental state can be as harmful and 
effective at intimidation as injuries to a person’s body. I am therefore not 
persuaded that “injury” as used in MCL 750.122(8)(b) plainly and 

unambiguously must be restricted to physical injuries. Furthermore, 
under MCL 750.2, the “rule of lenity” is inapplicable to statutes found 
within the Michigan Penal Code, MCL 750.1 et seq. See People v Morris, 
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threat to kill or threat to cause property damage. 
There may be other possibilities, at which I could only 
guess. The trial court erred, in part, by failing to 
discuss the question with counsel, and it also erred by 
failing to recognize that the jury’s question simply 
made no legal sense. 

As discussed, it was legally irrelevant whether BP 
suffered any actual injury. Indeed, it was legally irrel-
evant whether defendant genuinely intended to cause 
BP any actual injury. Importantly, defendant’s mes-
sage included numerous statements that implicitly or 
explicitly threatened physical injury to BP, but nothing 
that seemingly threatened psychological injury. There 
was, however, ample testimony that BP did, in fact, 
sustain psychological injuries. The jury’s question 
should have alerted the trial court and the parties that 
the jury misapprehended that the touchstone of wit-
ness retaliation is the threat issued, not the harm 
sustained. The trial court’s response, however, com-
pounded that confusion instead of clarifying it. As 
discussed, there was more than ample evidence to fnd 
defendant guilty of witness retaliation for issuing a 
“true threat” to BP. Nevertheless, I agree with the 
majority that the trial court’s response to the jury’s 
question created an unacceptable danger that the jury 
instead convicted defendant on the impermissible ba-
sis of BP suffering actual injury, of whatever kind.3 

In summary, I fnd nothing improper or unconstitu-
tional about the jury instructions—either as they were 
given before the jury began deliberations, or as they 
are written. Rather, I fnd that the trial court’s im-

450 Mich 316, 327; 537 NW2d 842 (1995). I would exercise judicial 
restraint and refrain from making a pronouncement about a defnition 
that is not germane to the case before us. 

3 Again, psychological injury is a red herring in this appeal. 
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proper response to the jury’s question caused the jury 
to be, on the whole, improperly instructed. On that 
more limited basis, I concur with the majority’s con-
clusion that defendant must receive a new trial. 
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PEOPLE v MEEKER (ON REMAND) 

Docket No. 355046. Submitted December 28, 2021, at Lansing. Decided 
February 17, 2022, at 9:15 a.m. 

Thomas E. Meeker was charged in the Jackson Circuit Court with 

possession of methamphetamine, MCL 333.7403(2)(b)(i), and 

assaulting, resisting, or obstructing a police offcer, MCL 

750.81d(1), after he experienced medical issues from using the 

drug, his mother called 911, and he bit one of the frst responders 

on the arm. Defendant initially pleaded guilty to both charges; 

however, before sentencing, he moved to dismiss the possession 
count under the “good-samaritan law,” MCL 333.7403(3)(a), 
which provides immunity from prosecution under certain circum-
stances for a person who needed medical assistance because they 
were incapacitated from a drug overdose. The trial court heard 
oral argument, watched a body camera video from the frst 
responders on the day of the incident, and granted defendant’s 
motion. The prosecution appealed. The Court of Appeals, JANSEN, 
P.J., and RONAYNE KRAUSE and GADOLA, JJ., affrmed the trial court 
order in a published opinion issued May 6, 2021, and the pros-
ecution applied for leave to appeal in the Supreme Court, which 
vacated the Court of Appeals opinion and remanded the case for 
reconsideration. 508 Mich 984 (2021). 

On remand, the Court of Appeals held: 

1. The trial court erred by applying a “good faith” standard 
when determining whether defendant was entitled to immunity 
under MCL 333.7403(3)(a). Under MCL 333.7403(1), a person 
may not knowingly or intentionally possess a controlled sub-
stance or controlled substance analogue. However, under certain 
circumstances, if a person overdoses on a controlled substance, 
they might not be in violation of the statute under the good-
samaritan law, MCL 333.7403(3). Under the unambiguous lan-
guage of the statute, Subsection (3)(a) applies to the individual 
who overdosed on a controlled substance, and Subsection (3)(b) 
applies to a separate individual who seeks medical attention in 
good faith for the individual who overdosed. The trial court 
misapplied the statute when it considered whether defendant’s 
mother called for emergency services “in good faith” in determin-
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ing whether defendant was “incapacitated” for purposes of Sub-

section (3)(a) of the law. The test for immunity in Subsection (3)(a) 

is whether the individual was “incapacitated because of a drug 

overdose.” Although the term “incapacitated” is not defned in the 

statute or by caselaw, the clear and unambiguous language does 

not include the “good faith” perspective of the person seeking help 

as a determining factor. Nevertheless, the trial court reached the 

right result by allowing defendant to withdraw his plea on the 

basis of the statute and dismissing the possession-of-

methamphetamine charge. 

2. A remand for the trial court to apply the correct standard 

and determine whether defendant was incapacitated under MCL 

333.7403(3)(a) was not necessary. The issue was addressed to and 

fully briefed for the trial court, and the record was suffcient to 

decide the question. An “incapacitated person” is defned by 

Black’s Law Dictionary (11th ed) as “[s]omeone who is impaired 

by an intoxicant, by mental illness or defciency, or by physical 

illness or disability to the extent that personal decision-making is 
impossible.” Black’s defnes “incapacity” as a “[l]ack of physical or 
mental capabilities,” and Merriam-Webster’s Collegiate Diction-

ary (11th ed) defnes it as “the quality or state of being incapable”; 
a “lack of physical or intellectual power or of natural or legal 
qualifcations.” The record evidence established that defendant 
was impaired by an intoxicant and rendered unft for normal 
functioning. Although defendant was conscious and could follow 
simple commands, he was unfocused and had been sitting and 
staring into space all day, he responded to things that others 
present could not see, and he repeated phrases for no apparent 
reason. He also called 911 while two police offcers were standing 
over him, got into a physical altercation with the frst responders 
until he was restrained and handcuffed, and could be heard in the 
patrol car ranting and yelling to himself. The plain language of 
the statute did not require a person to be unconscious or com-
pletely incapacitated to come within its terms. Thus, defendant 
was “incapacitated” for purposes of the good-samaritan law, and a 
remand was not necessary to make this determination. 

Affrmed. 

CRIMINAL LAW – POSSESSION OF CONTROLLED SUBSTANCES – GOOD-SAMARITAN 

LAW – DEFINITIONS – “INCAPACITATED PERSON.” 

Under MCL 333.7403(1), a person may not knowingly or intention-
ally possess a controlled substance or controlled substance ana-
logue; however, under MCL 333.7403(3)(a), an individual is not in 
violation of MCL 333.7403(1) if they seek medical assistance for 
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themselves or require medical assistance and are presented for 

assistance by another individual if they are incapacitated because 

of a drug overdose or other perceived medical emergency arising 

from the use of a controlled substance or a controlled substance 

analogue that they possess or possessed in an amount suffcient 

only for personal use and the evidence of their violation of MCL 

333.7403(1) was obtained as a result of their seeking or being 

presented for medical assistance; for purposes of MCL 

333.7403(3)(a), an incapacitated person is someone who is im-

paired by an intoxicant to the extent that personal decision-

making is impossible; under this provision, a person need not be 

unconscious or completely incapacitated to be determined “inca-

pacitated,” and whether the person attempted to procure medical 

assistance in good faith is irrelevant to the question whether they 

were incapacitated. 

Dana Nessel, Attorney General, Fadwa A.Hammoud, 
Solicitor General, Jerard M. Jarzynka, Prosecuting 
Attorney, and Jerrold Schrotenboer, Chief Appellate 
Attorney, for the people. 

State Appellate Defender (by Maya Menlo) for de-
fendant. 

ON REMAND 

Before: JANSEN, P.J., and RONAYNE KRAUSE and 
GADOLA, JJ. 

JANSEN, P.J. The prosecution originally appealed by 
leave granted1 the trial court order granting defen-
dant’s motion to dismiss the charge of possession of 
methamphetamine, MCL 333.7403(2)(b)(i), and allow-
ing defendant to withdraw his guilty plea. In a pub-
lished opinion, this Court affrmed the trial court 
order, having concluded that the record evidence estab-
lished that defendant was “incapacitated” for purposes 

1 People v Meeker, unpublished order of the Court of Appeals, entered 
November 13, 2020 (Docket No. 355046). 
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of the “good-samaritan law,” MCL 333.7403(3), and 
therefore, the trial court did not abuse its discretion by 
permitting defendant to withdraw his plea and dis-
missing the possession-of-methamphetamine charge. 
The prosecution applied for leave to appeal in the 
Michigan Supreme Court, and in lieu of granting leave 
to appeal, the Supreme Court vacated our previous 
opinion and remanded to this Court for reconsidera-
tion. People v Meeker, 508 Mich 984 (2021). The Su-
preme Court order states: 

The Court of Appeals opinion failed to address the argu-
ments raised by the prosecutor on appeal. On remand, the 
Court of Appeals shall address and resolve, in addition to 
any other issues necessary to the resolution of this case: 
(1) whether the trial court improperly applied a good faith 
standard when determining that the defendant was en-
titled to immunity under MCL 333.7403(3)(a); and (2) if 
so, whether a remand to the trial court is necessary to 
apply the correct standard and to determine whether the 
defendant was “incapacitated” under MCL 333.7403(3)(a) 
in the frst instance. [Id. at 984.] 

On remand from our Supreme Court, we again affrm. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

This case arises from an incident on May 27, 2019, 
during which defendant was experiencing medical is-
sues as a result of using methamphetamine. Defen-
dant’s mother called 911, and law enforcement and 
frst responders arrived. Defendant bit the arm of one 
frst responder while he received treatment. At the 
time, defendant was in possession of 0.38 grams of 
methamphetamine for personal use. Defendant was 
charged with possession of methamphetamine and 
assaulting, resisting, or obstructing a police offcer, 
MCL 750.81d(1), and pleaded guilty to both offenses. 
However, before sentencing took place, defendant 
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moved to dismiss the possession count of the felony 
information under the good-samaritan law, specifcally 
MCL 333.7403(3)(a). The trial court heard oral argu-
ment, watched a body camera video from the frst 
responders on the day of the incident, and granted 
defendant’s motion, dismissing the possession count. 
As noted, this Court affrmed the trial court order, the 
prosecution applied for leave to appeal in the Supreme 
Court, and the Supreme Court remanded to this Court 
for reconsideration, Meeker, 508 Mich at 984. 

II. STANDARDS OF REVIEW 

Questions of statutory interpretation are reviewed 
de novo on appeal. People v Rodriguez, 327 Mich App 
573, 576; 935 NW2d 51 (2019). “We review for an 
abuse of discretion a trial court’s ruling on a motion to 
withdraw a plea.” People v Blanton, 317 Mich App 
107, 117; 894 NW2d 613 (2016). An abuse of discretion 
occurs when the trial court’s outcome falls outside the 
range of reasonable and principled outcomes. Id. A 
trial court’s decision on a motion to dismiss charges is 
also reviewed for an abuse of discretion. People v 

Nicholson, 297 Mich App 191, 196; 822 NW2d 284 
(2012). The trial court’s fndings of fact are reviewed 
for clear error. People v Rydzewski, 331 Mich App 126, 
137; 951 NW2d 356 (2020). A fnding of fact is clearly 
erroneous if, after a review of the record, this Court is 
left with a defnite and frm conviction that a mistake 
was made. People v Anthony, 327 Mich App 24, 31; 
932 NW2d 202 (2019). Issues that are unpreserved 
are reviewed for plain error affecting substantial 
rights. People v Speed, 331 Mich App 328, 331; 952 
NW2d 550 (2020). 
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III. ANALYSIS 

Under MCL 333.7403(1), a person shall not know-
ingly or intentionally possess a controlled substance or 
controlled substance analogue. However, under certain 
circumstances, if a person overdoses on a controlled 
substance, they might not be in violation of the statute 
under the good-samaritan law, MCL 333.7403(3). 
People v Morrison, 328 Mich App 647, 650; 939 NW2d 
728 (2019). The good-samaritan law provides: 

(3) The following individuals are not in violation of this 

section: 

(a) An individual who seeks medical assistance for 

himself or herself or who requires medical assistance and 

is presented for assistance by another individual if he or 

she is incapacitated because of a drug overdose or other 

perceived medical emergency arising from the use of a 

controlled substance or a controlled substance analogue 

that he or she possesses or possessed in an amount 

suffcient only for personal use and the evidence of his or 

her violation of this section is obtained as a result of the 

individual’s seeking or being presented for medical assis-

tance. 

(b) An individual who in good faith attempts to procure 

medical assistance for another individual or who accom-

panies another individual who requires medical assis-

tance for a drug overdose or other perceived medical 

emergency arising from the use of a controlled substance 

or a controlled substance analogue that he or she pos-
sesses or possessed in an amount suffcient only for 
personal use and the evidence of his or her violation of this 
section is obtained as a result of the individual’s attempt-
ing to procure medical assistance for another individual or 
as a result of the individual’s accompanying another 
individual who requires medical assistance to a health 
facility or agency. [MCL 333.7403(3).] 

As provided in Morrison, 328 Mich App at 651: 



565 2022] PEOPLE V MEEKER (ON REMAND) 

When interpreting a statute, a court’s goal is to give 

effect to the Legislature’s intent by frst looking to the 

plain language of the statute. If the statutory language is 

unambiguous, the court must apply the language as 
written, and further analysis is neither required nor 
permitted. A court must presume that each word has some 
meaning and should avoid constructions that render a 
part of the statute surplusage or nugatory. A court may not 
look to the statute’s purpose or its public-policy objectives 
unless the statutory language is ambiguous or unclear. 
When a court looks to public policy without frst analyzing 
the plain language, the court runs counter to the rule of 
statutory construction directing us to discern legislative 
intent from plain statutory language. [Quotation marks 
and citations omitted.] 

Under the unambiguous language of the statute, it 
is clear that Subsection (3)(a) applies to the individual 
who overdosed on a controlled substance, and Subsec-
tion (3)(b) applies to a separate individual who seeks 
medical attention for the individual who overdosed. 
MCL 333.7403(3). Subsection (3)(a) applies to defen-
dant; however, on reconsideration from the Supreme 
Court we are directed to consider whether the trial 
court improperly applied a good-faith standard as 
provided under Subsection (3)(b) when it determined 
that defendant was entitled to immunity under Sub-
section (3)(a). Meeker, 508 Mich at 984. 

At the September 1, 2020 hearing on defendant’s 
motion to withdraw and dismiss his guilty plea for 
possession of a controlled substance, the parties de-
bated whether defendant was “incapacitated” for pur-
poses of MCL 333.7403(3)(a)—the prosecution arguing 
that he was not incapacitated; defendant arguing that 
he was. The trial court asked the prosecution: 

But, from whose point of view do you look at it? Do you 
look at it from the individual, do they perceive themself 
[sic] as incapacitated or the person who[] is making the 
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phone call based on their observations? And, looking 

around the room I think we’ve all been to a party or two 

where you know somebody has had way too much to drink, 

they can’t function and yet they think they’re just fne and 

yet you’re taking their keys and you would not let him go. 

* * * 

Because if your perception [is] they are on the verge— 

they’re not functioning properly, they’re not thinking 

properly, they’re—they’ve got impairment in their cogni-

tive functioning deciding that they are fne to go ahead 

and drive. So, when I’m looking at this I’m thinking from 

[defendant’s mother’s] perspective when she makes the 

call. 

The trial court then asked whether it was “deciding 
[the incapacitation issue] from objective evidence after 
[frst responders are] called and they’re there to evalu-
ate him or . . . basing it on the individual who is 
calling,” noting that defendant’s mother had seen de-
fendant under the infuence many times, but found 
this incident to be unusual enough to call for help. 

In providing its decision from the bench, the trial 
court then stated: 

In making a decision on this matter I’m looking at 
Black’s Law Dictionary, which gives the defnition of 
incapacity. “Any person who is in [sic] impaired by reason 
or mental illness, mental defciency, physical illness, or 
disability, advanced age, chronic use of drugs, chronic 
intoxication, to the extent he lacks suffcient understand-
ing or capacity to make or communicate responsible deci-
sions concerning his person who is deemed incapacitated.” 
Now, as pointed out by [the] prosecution[,] the statute in 
[the prosecutors’] opinion is that the person has to actually 
be incapacitated. The problem is that that requires the 
person making a call to have accurately analyzed what 
they are observing that they are believing isn’t causing the 
person[’s] life to be in danger, because of some type of 
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incapacity. Here we had the mother calling who by her 

statements just in the video has seen him high multiple 

times and when the offcers frst get there he’s somewhat 

in a not a comatose state but a not very responsive [state] 

just starring [sic] off in space. She indicates he’s been 

sitting like that all day. In her mind even having seen him 

or I shouldn’t say in her mind, based on what she articu-

lated that she has seen him because she was telling 

[defendant] you got some bad stuff, you’re going to kill 

yourself if you keep using like you’ve been using. There 

were some other comments that she made. I think from 

her perspective when she makes that call she does so in 

good faith thinking that he needs help right away and this 

[is] a mother who has seen her son stoned many times and 

even tells him you’re going to end up dead if you don’t quit 

using the s***. Therefore, I’m going to allow you to 

withdraw his plea. 

The trial court was clearly uncertain as to how it 
should determine whether defendant was “incapaci-
tated.” The court told the prosecution that it would 
“love” for the issue to be taken up on appeal and 
wanted “more defnition on that incapacity portion.” 
Thus, it does appear that the trial court misapplied the 
statute when it considered whether defendant’s 
mother called for emergency services “in good faith” in 
determining whether defendant was “incapacitated” 
for purposes of Subsection (3)(a) of the good-samaritan 
law. “[W]hen the Legislature includes language in one 
part of a statute that it omits in another, it is assumed 
that the omission was intentional.” People v Lewis, 503 
Mich 162, 165-166; 926 NW2d 796 (2018). Under the 
clear language of the statute in Subsection (3)(a), the 
test for immunity is whether the individual was “inca-
pacitated because of a drug overdose,” MCL 
333.7403(3)(a). Although the term “incapacitated” is 
not defned in the statute, or by any caselaw, the clear 
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and unambiguous language does not include the “good 
faith” perspective of the person seeking help as a 
determining factor. 

This leads us to the second issue the Supreme Court 
asks us to reconsider—whether a remand is necessary 
for the trial court to apply the correct standard and 
determine whether defendant was “ ‘incapacitated’ un-
der MCL 333.7403(3)(a) in the frst instance.” Meeker, 
508 Mich at 984. 

The prosecution argues that because the trial court 
never decided the issue of incapacitation, it was not 
properly before this Court. We disagree. An issue is 
preserved for appeal if it is addressed to the trial court, 
irrespective of whether the issue is addressed by the 
trial court. See Peterman v Dep’t of Natural Resources, 
446 Mich 177, 183; 521 NW2d 499 (1994); Klooster v 

Charlevoix, 488 Mich 289, 310; 795 NW2d 578 (2011). 
In any event, even if the issue had not been preserved, 
that would not preclude the Court from considering it 
on appeal. People v Zitka, 325 Mich App 38, 48; 922 
NW2d 696 (2018). 

In this case, the parties fully briefed the issue for the 
trial court and, as noted, the prosecution argued on 
appeal that defendant was not incapacitated. As evi-
denced by this argument, this is not a case in which the 
record before the trial court was insuffcient for it to 
make a determination regarding incapacitation. See 
Morrison, 328 Mich App at 654-655 (remanding to the 
trial court where it incorrectly applied the statute and 
there was insuffcient record evidence to determine 
whether the defendant possessed an amount of drugs 
“suffcient only for personal use” under MCL 
333.7403(3)(a)). There was suffcient evidence in the 
record to decide the question, and this Court was not 
precluded from doing so. Therefore, it is not necessary 
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to remand to the trial court for it to determine in the 
frst instance whether defendant was incapacitated. 

Additionally, “[t]his Court will affrm a lower court’s 
ruling when the court reaches the right result, albeit 
for the wrong reason.” People v Lyon, 227 Mich App 
599, 612-613; 577 NW2d 124 (1998). Although the trial 
court did not specifcally state that it found defendant 
to be incapacitated, it stated that “the charge is dis-
missed based on the Good Samaritan statute.” Only 
Subsection (3)(a) of the good-samaritan law applies to 
defendant. However, as noted earlier, there is no case-
law, published or unpublished, construing the term 
“incapacitated” for purposes of the good-samaritan law. 
Accordingly, the Court may consult dictionary defni-
tions. People v Wood, 506 Mich 114, 122; 954 NW2d 494 
(2020). “Incapacitated person” is defned by Black’s 

Law Dictionary (11th ed) as “[s]omeone who is im-
paired by an intoxicant, by mental illness or defciency, 
or by physical illness or disability to the extent that 
personal decision-making is impossible.” “Incapacity” 
is defned as a “[l]ack of physical or mental capabili-
ties,” id., and “the quality or state of being incapable”; 
a “lack of physical or intellectual power or of natural or 
legal qualifcations,” Merriam-Webster’s Collegiate Dic-

tionary (11th ed). 

The trial court also relied on Black’s Law Dictionary 

for the defnition of “incapacity,” and it noted that in 
the body camera video, defendant was not in a “coma-
tose state but a not very responsive [state] just starring 
[sic] off in space.” The record evidence frmly estab-
lishes that defendant was impaired by an intoxicant 
and rendered unft for normal functioning. The body 
camera video footage shows that he was conscious and 
minimally responsive, providing the frst responders 
with his middle name and birth date, and confrming 
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that 10 dimes made one dollar. He could follow simple 
commands, and he presented his fnger for the frst 
responders to take his pulse and blood oxygen level and 
his arm for his blood pressure. Defendant was not 
completely incapacitated in that he was not uncon-
scious; however, the plain language of the statute does 
not require the individual to be unconscious. 

Rather, defendant was incapacitated within the 
plain meaning of the term and for purposes of Subsec-
tion (3)(a). His body language was consistent with 
someone under the infuence of a controlled substance. 
He was unfocused and stared into space, with wide 
eyes, his gaze often wandering. He acted as though he 
saw things unseen by the other people on the porch. He 
talked to himself, and repeatedly said, “I found it,” for 
no reason. Defendant called 911 while two police off-
cers were standing over him. His mother reported that 
he had been sitting and staring all day. Defendant and 
his mother indicated that defendant used “bad meth” 
or other substances, and everyone except defendant 
thought that he needed to go to the hospital. When 
defendant’s mother produced drugs and showed them 
to the frst responders, defendant panicked and lunged 
for the drugs. He then got into a physical altercation 
with the frst responders, biting one, until he was 
restrained and handcuffed. After he was put in a patrol 
car, he is heard on the video ranting and yelling to 
himself. 

Thus, a remand is not necessary, defendant was 
“incapacitated” for purposes of the good-samaritan 
statute, and the trial court properly permitted 
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defendant to withdraw his plea and dismissed the 
possession-of-methamphetamine charge. 

Affrmed. 

RONAYNE KRAUSE and GADOLA, JJ., concurred with 
JANSEN, P.J. 
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WIESNER v WASHTENAW COUNTY COMMUNITY 

MENTAL HEALTH 

Docket No. 355523. Submitted February 9, 2022, at Lansing. Decided 
February 17, 2022, at 9:20 a.m. 

Washtenaw County Community Mental Health appealed in the 

Washtenaw Circuit Court the decision of an administrative law 

judge (ALJ) reversing its denial of Kevin Wiesner’s request for 

additional Medicaid funding to achieve his Individualized Plan of 

Service (IPOS). Petitioner’s guardian requested a state fair hear-

ing before an ALJ to appeal respondent’s denial. The ALJ con-
cluded that petitioner had shown that respondent’s denial was 
improper because his current funding level was not suffcient to 
meet the goals of his IPOS. Respondent appealed the ALJ’s 
decision in the circuit court. Petitioner moved for summary 
disposition and to dismiss, arguing that the circuit court lacked 
jurisdiction because respondent did not have a right to appeal the 
decision of the ALJ. The circuit court, Timothy P. Connors, J., 
denied petitioner’s motions, reversed the ALJ’s decision, and 
vacated the ALJ’s order. Petitioner appealed. 

The Court of Appeals held: 

1. In order to obtain federal funds for state Medicaid pro-
grams, states must provide an opportunity for a fair hearing 
before the state agency that administers the state’s Medicaid 
program to any individual whose claim for medical assistance 
under the plan is denied or is not acted upon with reasonable 
promptness. The Michigan Department of Health and Human 
Services (MDHHS) is the state agency that administers the 
Medicaid program in Michigan, and respondent is a community 
mental health service program that contracts with the MDHHS 
to provide Medicaid-covered services to participants in respon-
dent’s service area. The MDHHS appointed the Michigan Offce of 
Administrative Hearing and Rules (MOAHR) to perform the fair 
hearings related to Medicaid claims that the MDHHS is required 
under federal law to provide to Medicaid benefciaries who receive 
adverse beneft determinations. However, federal law does not 
similarly provide agencies, such as respondent, with a right to 
appeal a fair-hearing decision favorable to a Medicaid benefciary. 
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Rather, when a claimant receives a favorable decision, the federal 

scheme requires immediate corrective action. Respondent 

claimed that it had the right to appeal the ALJ’s decision because 

it was not “the state” under federal law pursuant to a federal 

circuit court decision holding that the public managed-care orga-

nization that subcontracts with and has oversight over respon-

dent was not an “arm of the state” and therefore was not entitled 

to immunity under the Eleventh Amendment. Respondent fur-

ther argued that it was not an arm of the state because its 

contract with the MDHHS provided that it “shall not” be deemed 

to be an agent of the state. However, whether respondent is an 

“arm of the state” for purposes of immunity under the Eleventh 

Amendment had no bearing on whether respondent stood in the 

shoes of the MDHHS for purposes of providing or denying 

Medicaid benefts to benefciaries. 

2. Petitioner argued that because respondent was the local 

agency through which the MDHHS provided Medicaid benefts 

and the ALJ’s decision was the MDHHS’s “fnal determination” 
pursuant to agency policy, respondent was bound by the ALJ’s 
decision because the MDHHS could not appeal its own decision. 
According to respondent, however, the ALJ was a part of the 
MOAHR, not the MDHHS, so the ALJ’s decision was not the 
decision of the MDHHS. The ALJ was part of the MOAHR, which 
is an independent agency separate from the MDHHS, but al-
though the MDHHS can authorize ALJs from the MOAHR to 
perform fair hearings, the MDHHS retained its responsibility to 
administer the Medicaid program in accordance with state and 
federal guidelines. The MDHHS also retained fnal authority to 
change or modify a particular decision of an ALJ, although its 
review was limited to conclusions of law. Therefore, the ALJ’s 
decision and order was the MDHHS’s fnal determination of 
petitioner’s request for an increase in his funding. Respondent 
was bound by the decision of the ALJ because it contracted with 
the MDHHS to provide Medicaid services to eligible benefciaries 
in its service area and appeared to provide the only avenue for 
participation in the Medicaid programs in which petitioner was 
engaged. Therefore, because Medicaid programs were the respon-
sibility of the MDHHS, when the MDHHS issued a fnal decision 
involving Medicaid benefciaries in one of its programs, respon-
dent was bound by that decision and could not appeal it. 

3. According to respondent, it had a right to appeal the ALJ’s 
decision under Const 1963, art 6, § 28, which provides that fnal 
decisions of an administrative offcer or agency shall be subject to 
direct review by the courts “as provided by law.” This provision 
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does not support respondent’s argument. “As provided by law” 

contemplates that the Legislature provides the manner in which 

judicial review occurs. The Legislature has provided Medicaid 
applicants and benefciaries with a right to direct review by the 
circuit courts of adverse determinations issued by an ALJ on 
behalf of the MDHHS following a fair hearing. For instance, MCL 
400.109c(8) and MCL 400.37 both expressly provide that a 
Medicaid applicant or benefciary may appeal a decision by the 
MDHHS in the circuit court. But neither statute expressly 
provides a right of appeal to Medicaid entities like respondent. 
Although the statutes do not preclude such rights, the fact that 
the Legislature specifcally addressed appeals by an aggrieved 
Medicaid applicant or benefciary but did not address appeals by 
an allegedly aggrieved Medicaid entity indicated that such enti-
ties lack the right to appeal. Similarly, respondent argued that 
MCL 600.631 and MCL 24.301 provided agencies with a right to 
judicial review of an agency’s fnal decision. MCL 600.631, which 
provides generally for a right to appeal an order or decision of an 
agency, did not support respondent’s argument because other 
statutes and administrative codes have specifcally provided 
Medicaid applicants and benefciaries a right of judicial review of 
an ALJ decision involving Medicaid benefts. Under MCL 24.301, 
when a “person” has exhausted all administrative remedies and 
is aggrieved by a fnal decision or order in a contested case, the 
decision or order is subject to direct review by the courts. 
However, even assuming that respondent is a “person” under the 
statute, it did not have a right to appeal the ALJ’s decision in 
favor of petitioner. The statute provides that a decision or order is 
subject to direct review “as provided by law,” and as discussed, the 
Legislature expressed an intent to provide a right to judicial 
review to the aggrieved Medicaid applicant or benefciary but 
remained silent regarding appeals by an allegedly aggrieved 
Medicaid entity like respondent. 

Circuit court order reversed and decision and order of the ALJ 
reinstated. 

1. SOCIAL SERVICES – MEDICAID – ADVERSE BENEFIT DETERMINATIONS – RIGHT 

OF AGENCY TO APPEAL. 

MCL 400.109c(8) and MCL 400.37 provide Medicaid benefciaries 
and applicants with a right to direct judicial review of adverse 
beneft determinations issued by an administrative law judge 
(ALJ) on behalf of the Michigan Department of Health and 
Human Services (MDHHS), which administers the state Medic-
aid program; neither statute provides a right of appeal to Medic-
aid entities acting on behalf of the MDHHS to provide Medicaid 
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services to benefciaries; the fact that the Legislature specifcally 

addressed appeals by an aggrieved Medicaid applicant or benef-

ciary but did not address appeals by an allegedly aggrieved 

Medicaid entity indicates that such entities lack the right to 

appeal an ALJ’s determination that is favorable to an applicant or 

benefciary. 

2. SOCIAL SERVICES – MEDICAID – MICHIGAN DEPARTMENT OF HEALTH AND 

HUMAN SERVICES – LOCAL MEDICAID ENTITIES – BENEFIT DECISIONS OF 

AN ADMINISTRATIVE LAW JUDGE. 

The Michigan Department of Health and Human Services 
(MDHHS) authorizes administrative law judges (ALJs) from the 
Michigan Offce of Administrative Hearings and Rules to perform 
fair hearings when requested by a Medicaid applicant or benef-
ciary; although the MDHHS retains fnal authority to change or 
modify a decision of an ALJ, its review is limited to conclusions of 
law; therefore, the MDHHS is bound by an ALJ’s decision, and a 
local entity that acts on behalf of the MDHHS to provide Medicaid 
services in its service area is also bound by the decision of the ALJ 
and may not appeal it. 

Legal Servicesof SouthCentralMichigan(byNicholas 

A. Gable) and National Center for Law and Economic 
Justice (by Edward P. Krugman) for petitioner. 

Stefani A. Carter PLLC (by Stefani A. Carter) for 
respondent. 

Amicus Curiae: 

Abigail K. Coursolle for the National Health Law 
Program. 

Before: CAVANAGH, P.J., and JANSEN and RIORDAN, JJ. 

PER CURIAM. Petitioner, Kevin Wiesner, appeals by 
leave granted1 the circuit court’s amended order vacat-
ing the decision and order of an administrative law 

1 Wiesner v Washtenaw Co Community Mental Health, unpublished 
order of the Court of Appeals, entered March 26, 2021 (Docket No. 
355523). 
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judge (ALJ) from the Michigan Offce of Administrative 
Hearings and Rules (MOAHR). Respondent, Washt-
enaw County Community Mental Health, denied peti-
tioner’s request for additional funding that petitioner 
claimed was necessary to achieve his Individualized 
Plan of Service (IPOS) and subsequently issued a 
Notice of Adverse Benefts Determination. The ALJ 
reversed that decision and ordered respondent to reas-
sess petitioner and to authorize suffcient funding to 
meet all the goals in his IPOS. Respondent appealed in 
the circuit court, and the circuit court vacated the 
ALJ’s decision and order, concluding that it exceeded 
the ALJ’s scope of authority. Because respondent had 
no right to appeal the ALJ’s decision in the circuit 
court, we reverse both the circuit court’s order vacating 
the ALJ’s decision and order and the circuit court’s 
order denying petitioner’s motion for summary dispo-
sition premised on the claim that respondent had no 
right to appeal. The decision and order of the ALJ are 
reinstated. 

I. PERTINENT FACTS AND PROCEEDINGS 

The Medicaid program is “generally a need-based 
assistance program for medical care that is funded and 
administered jointly by the federal government and 
individual states.” Hegadorn v Dep’t of Human Servs 

Dir, 503 Mich 231, 245; 931 NW2d 571 (2019). To 
receive federal Medicaid funds, states must develop a 
plan consistent with federal requirements. 42 USC 
1396-1. Each state must designate “a single State 
agency to administer or to supervise the administration 
of the plan[.]” 42 USC 1396a(a)(5); see also 42 CFR 
431.10(b)(1) (2019). The Michigan Department of 
Health and Human Services (MDHHS) is the single 
state agency responsible for administering Michigan’s 
Medicaid program. 
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The MDHHS “contracts with regional prepaid inpa-
tient health plans (‘PIHPs’), which are public managed 
care organizations that receive funding and arrange 
and pay for Medicaid services.” Waskul v Washtenaw 

Co Community Mental Health, 979 F3d 426, 436 (CA 6, 
2020), citing 42 USC 1396u-2(a)(1)(B); MCL 400.109f. 
The MDHHS “has supervisory and policymaking au-
thority over the PIHPs and must ensure that PIHPs 
retain oversight and accountability over any subcon-
tractors. PIHPs subcontract with community organiza-
tions that provide or arrange for mental health ser-
vices for recipients . . . .” Waskul, 979 F3d at 436-437. 
Respondent subcontracts with the PIHP responsible 
for southeast Michigan, Community Mental Health 
Partnership of Southeast Michigan, which also has 
authority over community mental health agencies in 
Lenawee, Livingston, and Monroe Counties. 

Michigan offers funding and support to qualifying 
individuals with disabilities to help them live indepen-
dently in their home communities instead of in insti-
tutionalized care facilities. Waskul, 979 F3d at 435-
436. This program is called Community Living Support 
(CLS) and is authorized by a Medicaid waiver from the 
federal government called the Habilitation Supports 
Waiver (HSW). Id. The CLS program furthers partici-
pants’ “self-determination by allowing them to struc-
ture their own support services based on their medical 
needs.” Id. at 436. The HSW is fnanced through 
“capitation procedures,” which “means that the federal 
government provides [PIHPs] . . . with a fxed amount 
of funding for each person participating in the CLS 
program, regardless of how many services the entity 
ultimately provides to the recipient. The PIHP then 
determines how to allocate these funds to recipients.” 
Id. at 437. 
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Individuals who choose to receive CLS services go 
through a “person-centered planning process,” which 
results in an IPOS and a corresponding budget for CLS 
services. Id. “The IPOS describes the services that 
have been deemed ‘medically necessary’ for each recipi-
ent based on criteria defned in Michigan’s Medicaid 
Provider Manual.” Id. (citation omitted). The budget 
ostensibly refects the costs of the services and sup-
ports necessary to implement the IPOS. Id. “The indi-
vidual then enters a ‘self-determination arrangement’ 
with their local community mental health service pro-
gram.” Id. (citation omitted). Under a self-
determination arrangement, individuals decide how to 
spend their budget to meet their IPOS goals. Id. at 
437-438. The individual is responsible for “hiring, 
scheduling, and paying staff, as well as selecting, 
arranging, and paying for services, supports, and 
treatments listed in the IPOS. A fscal intermediary 
actually holds the funds and pays bills directed to 
them.” Id. at 438. “Budgets for CLS services are 
calculated by multiplying how many hours of services a 
participant’s IPOS calls for by a specifc rate.” Id. 

Petitioner is a severely challenged Medicaid recipi-
ent who receives CLS services under a self-
determination agreement. In March 2019, petitioner’s 
mother and guardian asked petitioner’s supports coor-
dinator at respondent for additional funds to hire 
higher-skilled staff and pay them $15 an hour. Respon-
dent denied the request on the basis that there had 
been no change in petitioner’s condition or behavior 
since his most recent CLS budget had been set, and 
therefore, the increased funds were not medically 
necessary. Respondent affrmed its denial in an inter-
nal review. Subsequently, petitioner’s guardian re-
quested a state fair hearing. 
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The ALJ presiding over the hearing concluded that 
petitioner had proved by a preponderance of the evi-
dence that respondent’s denial had been improper and 
that the current CLS authorization was insuffcient to 
meet the goals of petitioner’s IPOS. The ALJ acknowl-
edged that it had “no authority to order [respondent] to 
pay Petitioner a specifc CLS rate, or to increase the 
CLS rate, but rather can only determine whether the 
CLS authorization (determined by rate or by hours) is 
suffcient to meet the goals in Petitioner’s IPOS.” The 
ALJ reiterated that the budget was not suffcient. 
Acknowledging respondent’s argument that the cur-
rent rate was suffcient because there had been no 
change in petitioner’s condition, the ALJ stated that it 
was “apparent from the extensive record in this matter, 
including past appeals, that Petitioner’s CLS authori-
zation [had] been insuffcient for some time, at least 
since 2015. In other words, if the past authorization 
was insuffcient, [respondent] cannot argue seriously 
that the current authorization is suffcient because 
there has been no change in Petitioner’s condition.” 

Respondent appealed the ALJ’s decision and order 
in the circuit court. In a motion for summary disposi-
tion brought under MCR 2.116(C)(4) and a motion to 
dismiss brought under MCR 7.211(C)(2)(a), petitioner 
argued that the circuit court did not have jurisdiction 
because respondent did not have a right to appeal. The 
circuit court denied petitioner’s motions and eventu-
ally reversed the ALJ’s decision and order on the basis 
that “it [was] beyond the scope of authority of an 
administrative law judge . . . to rewrite [petitioner’s 
CLS] budget . . . .” Thereafter, an amended order was 
entered vacating the decision and order of the ALJ and 
closing the case; this appeal followed. 
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II. DISCUSSION 

Petitioner argues that respondent did not have the 
right to appeal petitioner’s favorable fair-hearing deci-
sion in the circuit court. We agree. 

We review de novo a circuit court’s decision on a 
motion for summary disposition. Dextrom v Wexford 

Co, 287 Mich App 406, 416; 789 NW2d 211 (2010). To 
the extent that resolution of this issue involves statu-
tory interpretation, we review de novo whether the 
circuit court properly interpreted and applied the rel-
evant statutes. Makowski v Governor, 317 Mich App 
434, 441; 894 NW2d 753 (2016). The primary goal of 
judicial interpretation of statutes is to ascertain and 
give effect to the Legislature’s intent. Mich Ed Ass’n v 

Secretary of State (On Rehearing), 489 Mich 194, 217; 
801 NW2d 35 (2011). 

To receive federal Medicaid funds, states must de-
velop a plan consistent with federal requirements. 42 
USC 1396-1. Among the requirements for obtaining 
federal funds for state Medicaid programs is that 
states must provide “an opportunity for a fair hearing 
before the State agency to any individual whose claim 
for medical assistance under the plan is denied or is 
not acted upon with reasonable promptness[.]” 42 USC 
1396a(a)(3); see also 42 CFR 431.205(b)(1) (2019). As 
noted, the single state agency responsible for adminis-
tering the Medicaid program in Michigan is the 
MDHHS. See 42 USC 1396a(a)(5); 42 CFR 431.10(b)(1) 
(2019); Waskul, 979 F3d at 436. The MDHHS contracts 
with 10 PIHPs and numerous local community mental 
health service programs (CMHSPs) to dispense Medic-
aid benefts. Respondent is a CMHSP under contract 
with the MDHHS to provide Medicaid-covered services 
to people who reside in respondent’s service area. See 
id. at 436-437. 
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Under the authority of MCL 400.9(1), the MDHHS 
appointed the MOAHR to perform the fair hearings 
related to Medicaid claims. Specifcally, the MDHHS 
“Director has appointed the ALJs of MOAHR for 
[MDHHS] the authority to hear and issue fnal deci-
sions in contested cases requested by individual resi-
dents, patients, consumers, or benefciaries.” MOAHR, 
Beneft Services Division, Administrative Hearing 

Pamphlet (2019), § 120, p 1, available at 
<https://perma.cc/6S6C-XEY7>. Statutes, regulations, 
and rules relevant to the Medicaid fair hearing in the 
present case are found in 42 CFR 438.400 through 
438.424 (2019) (rules governing appeals from adverse 
beneft determinations of, among others, managed-
care organizations and PIHPs); MCL 24.271 through 
MCL 24.288 and MCL 24.301 of Michigan’s Adminis-
trative Procedures Act (APA), MCL 24.201 et seq.; and 
Mich Admin Code, R 792.11001 through R 792.11018. 
Additional guidance is available in the State Medicaid 

Manual,2 published by the federal administrator of the 
Medicaid program, the Centers for Medicare & Medic-
aid Services, to help states in administering their 
Medicaid programs,3 and the MOAHR’s Administra-

tive Hearing Pamphlet. The relevant provisions in each 
of these sources are those addressing posthearing 
procedures. 

2 Available at <https://www.cms.gov/Regulations-and-Guidance/ 
Guidance/Manuals/Paper-Based-Manuals-Items/CMS021927> [https:// 
perma.cc/85A3-CUD3]. 

3 Our Supreme Court explained in Hegadorn, 503 Mich at 249 n 11: 

The manual is not a product of formal rulemaking and does not 
have the force of law. Hobbs ex rel Hobbs v Zenderman, 579 F3d 
1171, 1186 n 10 (CA 10, 2009). However, federal courts generally 
consider the manual to be strong persuasive authority to the 
extent that it is consistent with the purpose and text of federal 
statutes. Id.; Hughes v McCarthy, 734 F3d 473, 478 (CA 6, 2013). 

https://www.cms.gov/Regulations-and-Guidance
https://perma.cc/6S6C-XEY7
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The federal scheme does not provide agencies simi-
larly situated to respondent a right to appeal a fair-
hearing decision favorable to a Medicaid benefciary. 
Rather, when a fair hearing results in a decision favor-
able to the Medicaid applicant or benefciary, the federal 
scheme requires immediate corrective action. That is, 
42 CFR 438.424(a) (2019) provides that if the state 
fair-hearing offcer reversed a managed-care organiza-
tion’s or PIHP’s decision to deny, limit, or delay services 
that were not furnished while the appeal was pending, 
that entity “must authorize or provide the disputed 
services promptly and as expeditiously as the enrollee’s 
health condition requires but no later than 72 hours 
from the date it receives notice reversing the determi-
nation.” This is consistent with 42 CFR 431.246 (2019), 
which provides that after fair hearings that do not 
involve managed-care organizations or PIHPs, if the 
hearing decision is favorable to the applicant or benef-
ciary, “[t]he agency must promptly make corrective 
payments, retroactive to the date an incorrect action 
was taken . . . .” Likewise, the State Medicaid Manual 

advises that “[t]he hearing authority’s decision is bind-
ing upon the State and Local agencies.” State Medicaid 

Manual, § 2903.3(A), p 2-393. 

In support of its claim of right to appeal the ALJ’s 
decision, respondent does not address federal statutes 
or federal guidance. Instead, respondent notes that 
petitioner argued that respondent does not have the 
right to appeal “because for purposes of Medicaid fair 
hearings, local agencies such as [respondent] are the 
state,” but argues contrarily that respondent may 
appeal because it is not the “state” under federal law. 
To support its position, respondent relies on the United 
States Court of Appeals for the Sixth Circuit’s deter-
mination in Waskul, 979 F3d at 443-444, that respon-



583 2022] WIESNER V WCCMH 

dent’s regional PIHP was not entitled to immunity 
under the Eleventh Amendment because it was not an 
arm of the state. As additional evidence that it is not 
the state or an arm of the state, respondent notes that 
its contract with the MDHHS describes the relation-
ship between the MDHHS and the CMHSP as “client 
and independent contractor” and further states that 
“[n]o agent, employee, or servant or the CMHSP or any 
of its subcontractors shall be deemed to be an em-
ployee, agent or servant of the state for any reason.” 

Whether respondent is an “arm of the state” for 
purposes of immunity under the Eleventh Amendment 
or whether the relationship between the MDHHS and 
respondent is that of client and independent contractor 
has no bearing on whether respondent stands in the 
shoes of the MDHHS for purposes of providing or 
denying Medicaid benefts to enrollees. Regarding re-
spondent’s relationship to the MDHHS, an independent 
contractor can be an agent. Restatement of Agency, 2d, 
§ 14N (1958) (“One who contracts to act on behalf of 
another and subject to the other’s control except with 
respect to his physical conduct is an agent and also an 
independent contractor.”). Moreover, the latter part of 
the contract provision, stating that the CMHSP (i.e., 
respondent) is not “an employee, agent or servant of the 
state for any reason,” appears to be an attempt to limit 
the state’s liability for torts committed during the per-
formance of Medicaid services.4 Respondent stands in 
the shoes of the MDHHS for purposes of providing 
Medicaid services in its service area, regardless of 
whether its arguments that it is not an “arm of the 
state” under federal law have merit. 

4 The rest of the contract provision states: “The CMHSP will be solely 
and entirely responsible for its acts and the acts of its agents, employees, 
servants, and sub-contractors during the performance of a contract 
resulting from this contract.” 
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Petitioner asserts that respondent does not have a 
right of appeal because the ALJ’s decision was the 
MDHHS’s “fnal administrative action” on petitioner’s 
request. The MOAHR states in its Administrative 

Hearing Pamphlet, § 920, p 34, that the decision of an 
ALJ for the MDHHS involving Medicaid benefciaries 
“is the fnal determination of [M]DHHS.” As already 
indicated, the State Medicaid Manual advises at 
§ 2903.3(A) that “[t]he hearing authority’s decision is 
binding upon the State and Local agencies.” Petitioner 
argues that, because the MDHHS is the single state 
agency responsible for the administration of the Med-
icaid program, and because the decision from the ALJ 
was the MDHHS’s “fnal determination” concerning 
petitioner’s request, neither the MDHHS nor respon-
dent, the local agency through which the MDHHS 
provides Medicaid benefts, can appeal. In other words, 
the MDHHS cannot appeal its own decision, and 
respondent is bound by the MDHHS’s decision regard-
ing Medicaid benefciaries in an MDHHS program. 

Contrariwise, respondent argues that the ALJ’s de-
cision and order is not a decision of the MDHHS 
because the MOAHR is an independent agency within 
the Department of Licensing and Regulatory Affairs 
(LARA) and performs its duties independently of 
LARA. Because the ALJ was part of the MOAHR, and 
the MOAHR is an independent agency, the ALJ’s 
decision was not the MDHHS’s decision. Respondent’s 
argument is unpersuasive. 

It is true that the ALJ is part of the MOAHR, and 
the MOAHR is an independent agency located within 
LARA. Nevertheless, although the MDHHS can autho-
rize ALJs of the MOAHR to perform fair hearings, the 
MDHHS retains its responsibility to administer the 
Medicaid program in accordance with state and federal 
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guidelines. As set forth in State Plan Amendment 

16-0120,5 the agreement the MDHHS has with LARA 
is that LARA is responsible for providing administra-
tive hearings, but the MDHHS and LARA “jointly 
conduct operations to the extent necessary to assure 
MDHHS control over Medicaid decisions and fair hear-
ings.” Id. at 15. The ALJs for the MDHHS are neutral 
decision-makers; in routine matters such as this one, 
their decisions are the fnal decisions of the MDHHS. 
The MDHHS retains fnal authority to change or 
modify a particular decision of an ALJ, but such review 
is limited to conclusions of law. See id.; see also MCL 
400.9. For these reasons, the January 6, 2020 decision 
and order of the ALJ, which he signed as “Administra-
tive Law Judge for Robert Gordon, Director, Depart-
ment of Health and Human Services,” was the 
MDHHS’s fnal determination of petitioner’s request 
for an increase in his CLS funds. 

Moreover, respondent was bound by the decision 
because the MDHHS bears sole responsibility for ad-
ministering Michigan’s Medicaid program, and it ful-
flls this responsibility by contracting with CMHSPs, 
such as respondent, which execute the Medicaid pro-
gram in their service areas. Respondent provides the 
Medicaid services and supports available under the 
MDHHS programs to eligible enrollees who live in 
respondent’s service area, and it appears to provide the 
only avenue for participation in the particular Medic-
aid programs in which petitioner is engaged. Medicaid 
programs are the responsibility of the MDHHS, as the 
single state agency, and therefore, when the MDHHS 

5 Centers for Medicare & Medicaid Services, State Plan 

Amendment 16-0120 (April 1, 2016), available to download 
at <https://www.michigan.gov/mdhhs/inside-mdhhs/budgetfnance/264/ 
state-plan-amendments> [https://perma.cc/7GSX-ACSX]. 

https://perma.cc/7GSX-ACSX
https://www.michigan.gov/mdhhs/inside-mdhhs/budgetfinance/264
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issues a fnal decision involving Medicaid benefciaries 
in one of its programs, respondent is bound by that 
decision and may not appeal it. 

Respondent contends that numerous authorities 
support its right to an appeal. Respondent frst as-
serts that its right to appeal is guaranteed by Michi-
gan’s Constitution, Const 1963, art 6, § 28, which 
provides in relevant part that “[a]ll fnal decisions, 
fndings, rulings and orders of any administrative 
offcer or agency existing under the constitution or by 
law, which are judicial or quasi-judicial and affect 
private rights or licenses, shall be subject to direct 
review by the courts as provided by law.” This provi-
sion is of little help to respondent. “ ‘[A]s provided by 
law’ contemplates that the Legislature will provide 
the manner in which judicial review shall occur.” 
Midland Cogeneration Venture Ltd Partnership v Naf-

taly, 489 Mich 83, 94; 803 NW2d 674 (2011). As 
discussed in the following paragraphs, the Legisla-
ture has provided Medicaid applicants or benefcia-
ries a right to direct review by the circuit court of 
adverse decisions issued by an ALJ for the MDHHS 
after a fair hearing. Further, it was the MDHHS’s 
obligation toward petitioner as a Medicaid benefciary 
that was at stake in the hearing, not any “private 
rights” that respondent might have. Const 1963, art 
6, § 28 does not support respondent’s assertion of a 
right of appeal. 

Respondent next asserts that it has a right to appeal 
because the ALJ’s decision and order included a “No-
tice of Appeal” stating that “[a] party may appeal this 
Order in circuit court within 30 days of the receipt 
date.” MCL 24.205(h) defnes “party” as “a person or 
agency named, admitted, or properly seeking and 
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entitled of right to be admitted, as a party in a 
contested case.”6 The ALJ’s notice at the end of the 
decision is curious and contradictory to provisions in 
the administrative code that provide judicial review 
only to Medicaid applicants or benefciaries. And we 
will not conclude that information regarding the op-
tions for subsequent review tacked on to the end of a 
hearing decision outweigh the constitutional, statu-
tory, and administrative authorities that limit judicial 
review to Medicaid applicants or benefciaries. 

Respondent further asserts that its right to judicial 
review is supported by Mich Admin Code, R 792.11017, 
which provides: 

Decisions are appealable to the circuit court in the 

following manner: 

(a) Public assistance decisions are appealable to the 

circuit court within 30 days of receipt of the decision as to 

matters of law pursuant to the social welfare act, 1939 PA 

280, 400.1 to 400.122. 

(b) Other decisions are appealable as provided by 

applicable governing statute. 

Relevant to the instant case, MCL 400.109c(8) states: 

An eligible person who is receiving home- or 

community-based services under this section,[7] and who is 

dissatisfed with a change in his or her plan of care or a 

denial of any home- or community-based service, may 

demand a hearing as provided in [MCL 400.9], and sub-

sequently may appeal the hearing decision to circuit court 

as provided in [MCL 400.37]. 

6 The Notice of Appeal also stated: “A party may request a rehearing 
or reconsideration of this Order . . . .” 

7 Petitioner receives services under the HSW, which is a home- and 
community-based program. 
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MCL 400.9 requires the director of the MDHHS to 
promulgate rules for fair hearings and authorizes the 
director to appoint a hearing authority to perform such 
hearings; it does not address how the parties to the fair 
hearing may proceed after a decision is issued. MCL 
400.37 provides that an applicant or recipient for 
assistance whose application for assistance is disal-
lowed or who is dissatisfed with the amount of assis-
tance received or to be received may demand a hearing 
as provided for in MCL 400.9 or MCL 400.65. If the 
applicant or recipient is unsatisfed with the result of 
the hearing, he or she “may appeal to the circuit court 
of the county in which he resides, which court shall 
have power to review questions of law involved in any 
fnal decision or determination of the state depart-
ment.” MCL 400.37. MCL 400.65 requires county social 
service boards to “prescribe rules and regulations for 
the conduct of hearings within the county department, 
and provide adequate procedure for a fair hearing of 
appeals and complaints by any applicant for or recipi-
ent of aid, relief, or assistance under the jurisdiction of 
the board.” 

MCL 400.109c(8) and MCL 400.37 expressly provide 
that a Medicaid applicant or benefciary may appeal a 
decision by the MDHHS to the circuit court. Yet neither 
statute expressly provides a right of appeal to Medic-
aid entities such as respondent. In fairness, neither 
statute expressly precludes such a right. However, 
given that the Legislature specifcally addressed ap-
peals by an aggrieved Medicaid applicant or benef-
ciary but remained silent regarding appeals by an 
allegedly aggrieved Medicaid entity is an indication 
that the latter is without rights of appeal. 

Respondent also relies on MCL 600.631, which pro-
vides as follows: 
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An appeal shall lie from any order, decision, or opinion 
of any state board, commission, or agency, authorized 
under the laws of this state to promulgate rules from 
which an appeal or other judicial review has not otherwise 
been provided for by law, to the circuit court of the county 
of which the appellant is a resident or to the circuit court 
of Ingham county, which court shall have and exercise 
jurisdiction with respect thereto as in nonjury cases. Such 
appeals shall be made in accordance with the rules of the 
supreme court. 

This statute is of no help to respondent because, as 
already indicated, statutes, administrative codes, and 
the APA have specifcally provided Medicaid applicants 
and benefciaries a right of judicial review of an ALJ’s 
decision in a case involving Medicaid benefts. See 
MCL 400.109c(8); MCL 400.37; Mich Admin Code, R 
792.11017. Therefore, to the extent that there is a 
confict between these statutes and MCL 600.631, the 
more specifc provisions prevail over the more general 
provision. Ter Beek v City of Wyoming, 495 Mich 1, 22; 
846 NW2d 531 (2014). 

Finally, respondent contends that MCL 24.301 of the 
APA provides for judicial review of an agency’s fnal 
decision in contested cases as follows: 

When a person has exhausted all administrative rem-
edies available within an agency, and is aggrieved by a 
fnal decision or order in a contested case, whether such 
decision or order is affrmative or negative in form, the 
decision or order is subject to direct review by the courts as 
provided by law. 

The parties agree that this is a contested case.8 They 
disagree, however, on whether respondent is a “person” 

8 A “contested case” is “a proceeding, including rate-making, price-
fxing, and licensing, in which a determination of the legal rights, duties, 
or privileges of a named party is required by law to be made by an 
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for purposes of MCL 24.301. The APA uses “person” to 
mean “an individual, partnership, association, corpo-
ration, limited liability company, limited liability part-
nership, governmental subdivision, or public or private 
organization of any kind other than the agency en-
gaged in the particular processing of a rule, declara-
tory ruling, or contested case.” MCL 24.205(i). Peti-
tioner argues that respondent is not a “person” as 
defned by the APA because, for purposes of the fair 
hearing, “[respondent] is ‘the State.’ ” As already dis-
cussed, respondent relies on the Sixth Circuit’s deter-
mination in Waskul, 979 F3d at 443-444, that respon-
dent’s regional PIHP was not an arm of the state to 
argue that respondent is not the state or an arm of the 
state. Respondent seems to imply that because it is not 
an arm of the state, and given the aforementioned 
provisions in its contract, respondent is a “person” for 
purposes of MCL 24.301. For reasons already stated, 
respondent’s arguments are unpersuasive. 

Equally unpersuasive is petitioner’s argument that 
respondent is not a “person” as defned by the APA 
because respondent is the “agency” whose “ ‘particular 
processing’ of [petitioner’s] request for a rate increase” 
was challenged in the fair hearing. However, respon-
dent is not an agency for purposes of MCL 24.205. The 
APA defnes “agency” to mean “a state department, 
bureau, division, section, board, commission, trustee, 
authority or offcer, created by the constitution, stat-
ute, or agency action.” MCL 24.203(2); see also Mich 
Admin Code, R 792.10103(e). Respondent is a compo-
nent of the Washtenaw County government. It is the 
county agency that contracts with the MDHHS to 
provide Medicaid benefts to eligible enrollees in its 

agency after an opportunity for an evidentiary hearing.” MCL 24.203(3); 
see also Mich Admin Code, R 792.10103(g). 
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service area, but it is not an “agency” as defned by the 
APA and the administrative code. 

However, even assuming for the sake of argument 
that respondent is a “person” for purposes of MCL 
24.301, we still cannot conclude that the statute 
supports that respondent had a right to appeal the 
ALJ’s decision in favor of petitioner. MCL 24.301 
states that when a “person” has exhausted all admin-
istrative remedies, yet remains “aggrieved by a fnal 
decision or order in a contested case,” that decision or 
order is “subject to direct review by the courts as 

provided by law.” (Emphasis added.) As we have 
already pointed out, those statutes that address a 
right to judicial review of an administrative decision 
in the Medicaid context refect the Legislature’s in-
tent to provide a right to review to the Medicaid 
applicant or benefciary, but have remained silent 
with regard to agencies such as respondent. Given 
that the Legislature, in drafting various statutes, 
specifcally addressed appeals by an aggrieved Med-
icaid applicant or benefciary, while remaining silent 
regarding appeals by an allegedly aggrieved Medicaid 
entity like respondent, we conclude that the statutes 
refect the Legislature’s intent that the latter have no 
right of appeal. 

In light of our resolution of this dispositive issue, we 
need not consider petitioner’s other issues on appeal. 

Because respondent had no right to appeal the ALJ’s 
decision in the circuit court, we reverse both the circuit 
court’s order vacating the ALJ’s decision and order and 
the circuit court’s order denying petitioner’s motion for 
summary disposition. The ALJ’s decision and order are 
reinstated. 
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Reversed. The decision and order of the ALJ are 
reinstated. 

CAVANAGH, P.J., and JANSEN and RIORDAN, JJ., 
concurred. 
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CITY OF HIGHLAND PARK v STATE LAND BANK AUTHORITY 

Docket No. 355948. Submitted February 8, 2022, at Lansing. Decided 
February 17, 2022, at 9:25 a.m. 

The city of Highland Park brought an action in the Court of Claims 

against the State Land Bank Authority, alleging that it had failed 

to pay for drainage and stormwater runoff treatment services as 

required by city ordinance on several hundred parcels it owned 

within plaintiff’s city limits. Defendant moved for summary 

disposition under MCR 2.116(C)(7), (C)(8), and (C)(10), arguing 

that it was entitled to partial summary disposition because it had 
become a landowner of all but fve of the subject properties 
involuntarily through tax reversion and foreclosure under the 
Land Bank Fast Track Act (LBFTA), MCL 124.751 et seq., and 
was not subject to plaintiff’s charges because, under MCL 
124.764(4), it retained the governmental immunity available to 
the foreclosing entities, namely the state of Michigan and the 
Wayne County Treasurer. Defendant further argued that it was 
entitled to summary disposition of the claims that arose before 
October 13, 2016, because plaintiff failed to fle a timely notice of 
intent. Plaintiff also moved for summary disposition under MCR 
2.116(C)(10), arguing that it was required by law to charge for 
water treatment services, that its drainage and stormwater 
charges were presumptively reasonable, and that its charges 
were not an unconstitutional tax. The Court of Claims, CHRISTO-

PHER M. MURRAY, J., denied defendant’s motion insofar as it was 
predicated on governmental immunity, granted defendant’s mo-
tion in relation to the portion of plaintiff’s claim that was 
time-barred, and granted plaintiff’s motion for summary disposi-
tion. Defendant claimed an appeal of the part of the court’s order 
denying its claim of governmental immunity. 

The Court of Appeals held: 

1. Defendant’s arguments did not concern the application of 
governmental immunity and were therefore outside of the scope 
of defendant’s appeal by right. The Court of Appeals has jurisdic-
tion over appeals from a fnal judgment or fnal order of the Court 
of Claims as defned in MCR 7.202(6). MCR 7.202(6)(a)(v) pro-
vides that an order denying a motion for summary disposition 
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based on a claim of governmental immunity is a fnal order. And 

MCL 124.764(4) provides that, after an involuntary transfer of a 

tax-reverted property, a land bank is deemed to have assumed 
any governmental immunity or other legal defenses available to 
the foreclosing entity. However, governmental immunity pertains 
to statutory immunity from tort liability, and plaintiff’s claim for 
unpaid charges for drainage and stormwater services sounded 
either in contract or quasi-contract. Under either characteriza-
tion, governmental immunity would not bar plaintiff’s claim. The 
opinion and order of the Court of Claims was not otherwise a fnal 
order as defned by MCR 7.202(6), and defendant did not fle an 
application for leave to appeal under MCR 7.205. The Court of 
Appeals exercised its discretion to decide the matter as on leave 
granted. 

2. The Court of Claims properly ruled that Harbor Watch 

Condo Ass’n v Emmet Co Treasurer, 308 Mich App 380 (2014), was 
inapplicable to plaintiff’s charges for the provision of utility 
services. Harbor Watch held that the defendant county treasurer 
was prohibited by statute from paying condominium assessments 
from proceeds of the sales of tax-reverted properties and that the 
county treasurer lacked the legal authority to enter into an 
agreement to pay such assessments. In this case, the charges at 
issue involved the provision of utility services rather than condo-
minium assessments, and unlike the defendant in Harbor Watch, 
defendant was not statutorily barred from paying plaintiff’s 
charges. Defendant’s reading of Harbor Watch as holding that the 
defendant could not be held liable for assessments when it was 
performing a statutory obligation would improperly narrow the 
decision to that conclusory statement, which was unsupported by 
antecedent legal analysis. Defendant’s assertion that it should 
prevail under the theory raised in Harbor Watch that a foreclos-
ing governmental unit could not be forced to commit an ultra 
vires act was unsupported and thus abandoned. Further, the 
unpublished opinion from the federal district court on which 
defendant relied to support its contention that its status as an 
involuntary landowner shielded it from plaintiff’s charges under 
Harbor Watch offered little persuasive guidance because that 
court did not undertake a detailed analysis of Harbor Watch, 
having held it inapplicable to the defendant’s duty to disclose 
information under the relevant ordinance. Finally, requiring 
defendant to pay plaintiff’s charges was consistent with the text 
of, and did not thwart the purposes of, the LBFTA. Defendant’s 
broad discretion under the LBFTA was not analogous to the 
statutory restriction on spending at issue in Harbor Watch, and 
its statutory discretion included the legal authority to enter into 
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an agreement to pay for utility services. For these reasons, 

defendant could not assert that it was being forced to commit an 

ultra vires act. 

3. The Court of Claims did not err by ruling that plaintiff was 

barred from providing free services for stormwater charges to 

public corporations, that defendant was a public corporation 

under the RBA, that plaintiff treated stormwater runoff gener-

ated by defendant’s properties, and that defendant benefted from 

that service. Under MCL 141.118(1), a provision of the Revenue 

Bond Act (RBA), MCL 141.101 et seq., public corporations gener-

ally may not receive a free service, and the RBA defnes “public 

corporation” under MCL 141.103(a) to include entities that exist 

for the beneft of the public and are devoted to a public purpose. 

Defendant’s assertion that the court disregarded defendant’s 

immunity as an involuntary landowner under the LBFTA was 

based on defendant’s interpretation of Harbor Watch, which the 

court correctly rejected, and defendant did not identify any other 

source of immunity from, or defense to, plaintiff’s charges. Defen-

dant’s argument that foreclosing governmental units are not 

considered public corporations was not supported by the appli-

cable statutory language. And defendant did not analyze the text 

of the statutes, or otherwise provide any rationale, to support its 

apparent position that a “treasurer of a county” acting on behalf 

of the county is not included within the defnition of “county” or 

that an authority created by the Legislature does not fall within 

the meaning of “the state.” Defendant’s argument that requiring 

a county treasurer to pay drainage and stormwater charges for 

tax-reverted properties would be an ultra vires act because of the 

restrictions imposed by the GPTA was unsupported by authority 

and thus abandoned. Further, contrary to defendant’s argument, 

the Court of Claims did not create an unnecessary confict 

between the LBFTA and the RBA by ruling that plaintiff was 

barred from providing free drainage and stormwater services to 

defendant. Defendant asserted that, if both statutes address 

defendant’s liability to pay for local charges, then the immunity 

conferred by MCL 124.764(4) created an exemption to the prohi-

bition of municipalities’ providing free services under the RBA. 

But defendant did not show that MCL 124.764(4) provided it with 
immunity or any other legal defense to local charges, and defen-
dant’s interpretation of those statutes overlooked MCL 
124.764(1) and MCL 124.764(2), which indicate that defendant is 
otherwise subject to generally applicable local ordinances. 

Affrmed. 
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STATUTES – LAND BANK FAST TRACK ACT – STATE LAND BANK AUTHORITY – 
INVOLUNTARILY ACQUIRED PROPERTY – DRAINAGE AND STORMWATER 

TREATMENT ASSESSMENTS – GOVERNMENTAL IMMUNITY. 

The State Land Bank Authority may be required to pay for 

drainage and stormwater runoff treatment services as required 

by local ordinance on parcels that it acquired involuntarily 
through tax reversion and foreclosure under the Land Bank Fast 
Track Act, MCL 124.751 et seq.; actions to recover such payment 
sound in contract or quasi-contract rather than tort and thus are 
not barred by the governmental immunity available to the 
foreclosing entities and retained by the State Land Bank Author-
ity under MCL 124.764(4). 

Morganroth & Morganroth, PLLC (by Mayer 

Morganroth, Jeffrey M. Thomson, and Pamela K. 

Burneski) for plaintiff. 

Dana Nessel, Attorney General, Fadwa A.Hammoud, 
Solicitor General, and Erik A. Graney, Assistant Attor-
ney General, for defendant. 

Before: CAVANAGH, P.J., and JANSEN and RIORDAN, JJ. 

PER CURIAM. In this action that involves the Land 
Bank Fast Track Act (LBFTA), MCL 124.751 et seq., 
defendant appeals as of right an order entered by the 
Court of Claims to the extent that it denied defendant’s 
motion for partial summary disposition based on a 
claim of governmental immunity. We affrm. 

I. FACTUAL BACKGROUND 

According to the complaint, plaintiff owned and 
operated a combined sewer system that transported 
stormwater runoff and sanitary sewage to a regional 
wastewater treatment facility. Plaintiff alleged that 
defendant owned more than 300 properties within 
plaintiff’s city limits and that those properties gener-
ated a signifcant amount of drainage and stormwater 
runoff that entered plaintiff’s combined sewer system. 
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According to an affdavit provided by defendant, 
defendant had owned 464 parcels within plaintiff’s city 
limits since August 1, 2016, and only fve of them were 
not tax-reverted. According to the affdavit, the tax-
reverted parcels were transferred to defendant after 
tax foreclosure by the state of Michigan or the Wayne 
County Treasurer. 

In July 2016, plaintiff enacted a “Drainage and 
Stormwater Billing Ordinance,” which required prop-
erty owners within plaintiff’s city limits to pay for 
drainage and stormwater runoff conveyance and treat-
ment services on the basis of the parcel’s size and its 
“amount of pavement, building, vegetative 
cover . . . and other general landscaping.” In Au-
gust 2016, plaintiff began billing all property owners 
within its city limits for drainage and stormwater 
services, and defendant failed to pay those monthly 
bills. 

In August 2019, plaintiff fled its complaint, alleging 
“violation of drainage and stormwater billing ordi-
nance.” The parties fled cross-motions for summary 
disposition. Defendant argued that it was entitled to 
partial summary disposition because it was an invol-
untary landowner of all but fve of the subject proper-
ties and thus not subject to local charges because 
defendant retained the immunity available to the 
foreclosing entities. Defendant further argued that it 
was entitled to summary disposition of the claims that 
arose before October 13, 2016, because plaintiff failed 
to fle a timely notice of intent. Plaintiff argued that it 
was required by law to charge for water treatment 
services, that its drainage and stormwater charges 
were presumptively reasonable, and that its charges 
were not an unconstitutional tax. 
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The Court of Claims entered an opinion and order 
denying defendant’s motion insofar as it was predi-
cated on governmental immunity, granting defendant’s 
motion in relation to the portion of plaintiff’s claim 
that was time-barred, and granting plaintiff’s motion 
for summary disposition. Defendant claimed an appeal 
of the portion of the court’s order denying its claim of 
governmental immunity. 

II. STANDARD OF REVIEW 

This Court reviews a trial court’s decision on a 
motion for summary disposition de novo. Zaher v 

Miotke, 300 Mich App 132, 139; 832 NW2d 266 (2013). 

“A motion for summary disposition under MCR 
2.116(C)(10) tests the factual support of the plaintiff’s 
claim and should be granted, as a matter of law, if no 
genuine issue of any material fact exists to warrant a 
trial.” Doe v Henry Ford Health Sys, 308 Mich App 592, 
596-597; 865 NW2d 915 (2014).1 

When evaluating a motion for summary disposition under 
MCR 2.116(C)(10), “a trial court considers affdavits, 
pleadings, depositions, admissions, and other evidence 
submitted by the parties . . . in the light most favorable to 
the party opposing the motion. . . . Where the proffered 
evidence fails to establish a genuine issue regarding any 
material fact, the moving party is entitled to judgment as 
a matter of law.” [Innovation Ventures v Liquid Mfg, 499 
Mich 491, 507; 885 NW2d 861 (2016), quoting Maiden v 

Rozwood, 461 Mich 109, 120; 597 NW2d 817 (1999).] 

“Generally, this Court reviews de novo ‘[t]he inter-
pretation of statutes and court rules.’ ” Simcor Constr, 

1 Defendant moved for summary disposition under MCR 2.116(C)(7) 
(immunity), MCR 2.116(C)(8) (failure to state a claim), and MCR 
2.116(C)(10), but the Court of Claims considered defendant’s motion 
under MCR 2.116(C)(10) only. 
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Inc v Trupp, 322 Mich App 508, 513; 912 NW2d 216 
(2018), quoting Estes v Titus, 481 Mich 573, 578-579; 
751 NW2d 493 (2008) (alteration in original). “The 
availability of governmental immunity presents a 
question of law that is likewise reviewed de novo.” 
Progress Mich v Attorney General, 506 Mich 74, 86; 954 
NW2d 475 (2020). And “whether this Court has juris-
diction is a question of law that this Court reviews de 
novo.” Chen v Wayne State Univ, 284 Mich App 172, 
191; 771 NW2d 820 (2009). 

III. RELEVANT LEGAL PRINCIPLES AND STATUTES 

As explained by our Supreme Court: 

The rules of statutory construction are well estab-

lished. The foremost rule, and our primary task in con-

struing a statute, is to discern and give effect to the intent 

of the Legislature. This task begins by examining the 

language of the statute itself. The words of a statute 

provide the most reliable evidence of its intent . . . . If the 

language of the statute is unambiguous, the Legislature 

must have intended the meaning clearly expressed, and 

the statute must be enforced as written. No further 

judicial construction is required or permitted. Only where 

the statutory language is ambiguous may a court properly 

go beyond the words of the statute to ascertain legislative 

intent. 

In interpreting the statute at issue, we consider both 

the plain meaning of the critical word or phrase as well as 

its placement and purpose in the statutory scheme. As far 

as possible, effect should be given to every phrase, clause, 

and word in the statute. The statutory language must be 

read and understood in its grammatical context, unless it 

is clear that something different was intended. [Sun 

Valley Foods Co v Ward, 460 Mich 230, 236-237; 596 NW2d 

119 (1999) (quotation marks and citations omitted).] 
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Defendant is a “a public body corporate and politic” 
created under the LBFTA. MCL 124.765(1). Defen-
dant’s purpose is to “acquire, assemble, dispose of, and 
quiet title” to property, including tax-reverted prop-
erty, under the LBFTA. MCL 124.752. While the 
LBFTA places requirements on the use of defendant’s 
funds,2 MCL 124.764(1) provides that the LBFTA 
“shall be construed liberally” to effectuate the legisla-
tive intent and purposes of the act and that the powers 
granted under the act “shall be broadly interpreted” to 
effectuate the legislative purposes of the act. 

Under the LBFTA, defendant may acquire real or 
personal property in a number of ways, including by 
transfer, foreclosure, and purchase. MCL 124.755(1). 
Defendant may acquire property from a foreclosing 
governmental unit under the General Property Tax Act 
(GPTA).3 MCL 124.755(3)(b). And defendant may 

hold and own in its name any property acquired by it or 

conveyed to it by this state, a foreclosing governmental 

unit, a local unit of government, an intergovernmental 

entity created under the laws of this state, or any other 

public or private person, including, but not limited to, tax 

reverted property and property with or without clear title. 

[MCL 124.755(4).] 

MCL 124.764(4) provides that if tax-reverted prop-
erty, “the title to which involuntarily vested” in the state 
or a foreclosing governmental unit under the GPTA or in 
a qualifed city under its charter or ordinances, is 
transferred to an authority such as defendant, 

2 MCL 124.758 pertains to the disposition of money received by a land 
bank, and MCL 124.768 pertains to a land bank fast track fund and the 
permitted uses of such a fund. 

3 MCL 211.1 et seq. 
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then the transfer “shall be construed as an involuntary 
transfer of property to the authority.” After such a 
transfer, 

the authority shall be deemed to have assumed any 

governmental immunity or other legal defenses of this 

state, the foreclosing governmental unit, or the local unit 

of government related to the property and the manner in 

which title to the property was held by this state or the 

local unit of government. [MCL 124.764(4).] 

Under MCL 124.756(1), defendant is authorized to 
“maintain” and “take all other actions necessary to 
preserve the value of the property it holds or owns.” 

The Revenue Bond Act (RBA), MCL 141.101 et seq., 
“authorized a locality to issue a limited type of bond for 
public improvements that would be repaid through 
revenue generated solely from the public improvement 
fnanced by the bond,” Hartfel v Eastpointe, 333 Mich 
App 438, 447; 960 NW2d 174 (2020) (quotation marks 
and citation omitted). “Water-supply and sewer sys-
tems are among the public improvements authorized 
under the RBA.” Id. 

IV. GOVERNMENTAL IMMUNITY AND SCOPE OF THE APPEAL 

Defendant argues that the Court of Claims erred by 
ruling that governmental immunity did not bar plain-
tiff’s claim. We conclude that defendant’s arguments do 
not in fact concern the application of governmental 
immunity and therefore lie outside of the scope of 
defendant’s appeal by right. 

“A court must continually question its jurisdiction at 
every stage of the proceeding.” Hodge v State Farm 

Mut Auto Ins Co, 499 Mich 211, 234 n 11; 884 NW2d 
238 (2016) (MARKMAN, J., concurring) (quotation marks 
and citation omitted). “Under the court rules, this 
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Court has jurisdiction over appeals from a ‘fnal judg-
ment or fnal order of the circuit court, or court of 
claims, as defned in MCR 7.202(6) . . . .’ ” Chen, 284 
Mich App at 192, quoting MCR 7.203(A)(1). MCR 
7.202(6)(a)(v) provides that “an order denying govern-
mental immunity to a governmental party, including a 
governmental agency, offcial, or employee under MCR 
2.116(C)(7) or an order denying a motion for summary 
disposition under MCR 2.116(C)(10) based on a claim 
of governmental immunity” is a fnal order or fnal 
judgment. A claim of appeal of a fnal order or fnal 
judgment described by MCR 7.202(6)(a)(v) “is limited 
to the portion of the order with respect to which there 
is an appeal of right.” MCR 7.203(A)(1). 

“Sovereign immunity and governmental immunity, 
while related concepts, are not synonymous.” Hannay v 

Dep’t of Transp, 497 Mich 45, 58; 860 NW2d 67 (2014). 
“Sovereign immunity refers to the immunity of the 
state from suit and from liability, while governmental 
immunity refers to the similar immunities enjoyed by 
the state’s political subdivisions.” Id. (quotation marks 
and citation omitted). 

The Supreme Court has recognized that “the state is 
immune from suit unless, and only to the extent that, 
it consents to be sued” and that “the original Michigan 
rule held that the state was immune from all suits 
except to the extent that it consented to be sued in its 
courts.” Progress Mich, 506 Mich at 87 (quotation 
marks and citation omitted). “The Legislature can, and 
has, abrogated the state’s sovereign immunity by en-
acting legislation consenting to suit.” Id. Thus, the 
doctrine of sovereign immunity in the state is pres-
ently “a creature of the legislature.” Blue Harvest, Inc v 

Dep’t of Transp, 288 Mich App 267, 274; 792 NW2d 798 
(2010) (quotation marks and citations omitted). 
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The governmental tort liability act (GTLA), MCL 
691.1401 et seq., replaced the “ ‘preexisting common-
law concept of sovereign immunity,’ ” Hannay, 497 
Mich at 59, quoting In re Bradley Estate, 494 Mich 367, 
377-378; 835 NW2d 545 (2013). “The Legislature en-
acted the GTLA in 1964 after a series of court decisions 
began to erode the common-law rule of governmental 
immunity from tort liability.” Genesee Co Drain 

Comm’r v Genesee Co, 309 Mich App 317, 326; 869 
NW2d 635 (2015). The “GTLA restores governmental 
immunity in two ways”: by abolishing common-law 
exceptions to governmental immunity from tort law 
and by mandating that, except as otherwise provided 
by the GTLA, governmental agencies are immune from 
tort liability while engaging in the exercise or dis-
charge of governmental functions. Id. at 326-327. 

“MCL 691.1407(1) codifes this common-law sover-
eign immunity concept and limits a governmental 
agency’s exposure to tort liability.”4 Hannay, 497 Mich 
at 59 (quotation marks and citation omitted). The term 
“ ‘tort liability’ as used in MCL 691.1407(1) means all 
legal responsibility arising from a noncontractual civil 
wrong for which a remedy may be obtained in the form 
of compensatory damages.” Bradley, 494 Mich at 385. 

However, the “GTLA does not bar a properly pleaded 
contract claim.” Id. at 387. Neither does it bar an 
unjust-enrichment claim, which “sounds in neither tort 
nor contract and seeks restitution rather than compen-
satory damages . . . .” Wright v Genesee Co, 504 Mich 

4 The GTLA defnes “governmental agency” as “this state or a political 
subdivision,” MCL 691.1401(a); defnes “state” to include “this state and 
its agencies [and] departments,” MCL 691.1401(g); and defnes “political 
subdivision” to include “a municipal corporation” and a “county,” MCL 
691.1401(e). 
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410, 423-424; 934 NW2d 805 (2019). “Quasi-contract 
doctrine is itself a subset of the law of unjust enrich-
ment.” Id. at 421. 

Our Supreme Court has observed that “the general 
rule is that services furnished by one municipality to 
another municipality are on a contractual basis and 
the acceptance of services implies a promise to pay 
therefor at the established rate.” Detroit v Highland 

Park, 326 Mich 78, 99; 39 NW2d 325 (1949). 

There are two kinds of implied contracts: One implied 

in fact, and the other implied in law. The frst does not 

exist unless the minds of the parties meet, by reason of 

words or conduct. The second is quasi or constructive, and 

does not require a meeting of minds, but is imposed by 

fction of law, to enable justice to be accomplished, even in 

case no contract was intended. [Id. at 100 (quotation 

marks and citation omitted).] 

In the Court of Claims, defendant moved for partial 
summary disposition of plaintiff’s claim for unpaid 
drainage and stormwater charges for the great major-
ity of the properties defendant owned within plaintiff’s 
city limits. Defendant contended that it was an invol-
untary owner of those parcels and that therefore, 
under MCL 124.764(4), it was entitled to the immunity 
provided to the state and foreclosing governmental 
units. Defendant cited Harbor Watch Condo Ass’n v 

Emmet Co Treasurer, 308 Mich App 380; 863 NW2d 
745 (2014), for the proposition that a foreclosing gov-
ernmental unit could not be held liable for assessments 
when performing a statutory obligation. 

The Court of Claims concluded that Harbor Watch 

was distinguishable and rejected defendant’s argu-
ment. The court noted that Harbor Watch pertained to 
condominium assessments and that the decision in 
that case relied on the conclusion that the county 
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treasurer was barred by statute from paying for con-
dominium assessments, and it concluded that condo-
minium assessments were not akin to charges for 
utility services. The Court of Claims explained that the 
LBFTA did not bar defendant from paying plaintiff’s 
drainage and stormwater charges and that defendant 
was authorized by the LBFTA to act to preserve the 
value of the properties it held. 

The court further explained that, under the RBA, 
plaintiff was barred from providing free services for 
stormwater charges to a public corporation such as 
defendant and that even if defendant stood in the shoes 
of a foreclosing entity, those entities also fell within the 
RBA’s defnition of public corporation. The court re-
jected defendant’s contention that it did not receive a 
service from plaintiff on the ground that there was no 
serious dispute that plaintiff treated stormwater run-
off generated by defendant’s properties, and it ruled 
that defendant benefted from that service. Thus, the 
Court of Claims denied defendant’s motion “with re-
spect to defendant’s position that it cannot be com-
pelled to pay the charges at issue due to the involun-
tary transfer of properties it holds.” 

Defendant fled a claim of appeal under MCR 
7.203(A)(1) insofar as the Court of Claims order was a 
fnal one under MCR 7.202(6)(a)(v) because it denied 
defendant’s motion for partial summary disposition 
based on a claim of governmental immunity. On ap-
peal, defendant argues that the Court of Claims erred 
because defendant was entitled to “immunity” from 
plaintiff’s drainage and stormwater charges, the court 
improperly distinguished Harbor Watch, and the RBA 
did not otherwise defeat defendant’s claim of immu-
nity. 
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In its reply brief, defendant asserts that plaintiff’s 
contention that the governmental immunity conferred 
by the GTLA applies to only tort liability is unpersua-
sive because defendant did not invoke the GTLA. 
Instead, defendant contends that the immunity pro-
vided by MCL 124.764(4) is not limited to tort liability 
under the GTLA and that other “legal defenses” in that 
subsection include other government-specifc defenses 
such as those set forth in Harbor Watch. 

We conclude that the substance of defendant’s argu-
ments falls outside the scope of the claim of appeal 
because the arguments do not pertain to a denial of 
governmental immunity. 

MCR 7.202(6)(a)(v) unambiguously provides that an 
order denying a motion for summary disposition based 
on a claim of governmental immunity is a fnal order. 
And the LBFTA provides that, after an involuntary 
transfer of a tax-reverted property, a land bank “shall 
be deemed to have assumed any governmental immu-

nity or other legal defenses” available to the foreclosing 
entity. MCL 124.764(4) (emphasis added). Thus, as-
suming without deciding that the “other legal de-
fenses” referenced in MCL 124.764(4) include other 
kinds of immunities, an order is a fnal one under MCR 
7.202(6)(a)(v) if the order denied a specifc claim of 
governmental immunity. As discussed earlier, govern-
mental immunity pertains to statutory immunity from 
tort liability. Hannay, 497 Mich at 58-59. 

Plaintiff’s claim for unpaid charges for drainage and 
stormwater services does not seek to impose tort liabil-
ity on defendant. Instead, plaintiff’s claim could be 
construed as either a contract claim or, perhaps more 
fairly, a quasi-contractual claim for restitution. Under 
either characterization, governmental immunity 
would not bar plaintiff’s claim. See Bradley, 494 Mich 
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at 387; Wright, 504 Mich at 421, 423-424. Accordingly, 
to the extent that defendant asserted governmental 
immunity in the Court of Claims, defendant cannot 
show that the court erred by denying defendant’s 
motion for partial summary disposition on that 
ground, because governmental immunity does not bar 
contract claims for damages or quasi-contract claims 
for restitution. 

Defendant generally contends that this Court’s hold-
ing in Harbor Watch entitled defendant to immunity 
from plaintiff’s charges, but the term “immunity,” 
governmental or otherwise, does not appear in that 
opinion, and the case was decided on entirely different 
grounds. Although defendant shrouds its arguments 
with the label of immunity, that label is not dispositive. 
Courts “are not bound by a party’s choice of labels 
because this would effectively elevate form over sub-
stance.” Jawad A Shah, MD, PC v State Farm Mut 

Auto Ins Co, 324 Mich App 182, 204; 920 NW2d 148 
(2018) (quotation marks and citation omitted). Other 
than defendant’s use of the term “immunity,” nothing 
in the substance of defendant’s arguments pertains to 
governmental immunity, and defendant fails to iden-
tify the precise nature of the immunity it relies on. 

As defendant acknowledges, MCL 124.764(4) con-
fers upon it “other legal defenses” as are available to 
the state or other foreclosing governmental unit, and 
thus defendant could have relied on that subsection to 
argue that the holding in Harbor Watch provided it 
with a legal defense. But defendant’s claim of appeal 
was based on a denial of governmental immunity, and 
the scope of this appeal is limited to that issue and not 
a rejection of other legal defenses. See MCR 
7.203(A)(1). The opinion and order of the Court of 
Claims was not otherwise a fnal order as defned by 
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MCR 7.202(6), and defendant did not fle an applica-
tion for leave to appeal under MCR 7.205. Therefore, 
the substance of defendant’s arguments is beyond the 
scope of this claim of appeal. 

Nonetheless, we note that, where a claim of appeal 
fails to trigger this Court’s operational jurisdiction on 
that basis, this Court has the discretion to decide the 
matter as on leave granted, and it is inclined to do so in 
the interests of judicial economy when the appeal 
presents a matter of signifcant public interest. See 
Detroit v Michigan, 262 Mich App 542, 546; 686 NW2d 
514 (2004). Relatedly, this Court may, at its discretion, 
“permit amendment or additions to the grounds for 
appeal,” MCR 7.216(A)(3), and “enter any judgment or 
order or grant further or different relief as the case 
may require,” MCR 7.216(A)(7). Thus, we hereby 
choose to consider the substance of defendant’s argu-
ment as on leave granted. 

V. INVOLUNTARY TRANSFERS AND HARBOR WATCH 

Defendant contends that, under MCL 124.764(4), it 
has no obligation to pay plaintiff’s drainage and storm-
water charges for the properties defendant received 
through involuntary transfers because this Court held 
in Harbor Watch that foreclosing governmental units 
were not liable for local charges that were otherwise 
required by law. Additionally, defendant contends that 
the Court of Claims erred by distinguishing Harbor 

Watch, by concluding that defendant agreed to pay for 
plaintiff’s drainage and stormwater services, and by 
relying in part on a portion of Harbor Watch that 
defendant asserts was obiter dictum. Defendant fails 
to show that the Court of Claims erred. 

In Harbor Watch, the defendant was a county trea-
surer who was the temporary owner of multiple tax-
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reverted condominium units as a foreclosing govern-
mental unit under the GPTA, and the plaintiff, who 
was the pertinent condominium association, fled a 
complaint against the county treasurer because it had 
not paid the common expenses for the condominium 
units as required by the applicable bylaws. Harbor 

Watch, 308 Mich App at 381-382. This Court explained 
that the case presented “the question whether a county 
treasurer is liable for condominium assessments dur-
ing the time it holds title to a condominium unit that is 
subject to forfeiture and foreclosure under the GPTA.” 
Id. at 384. 

This Court observed that the “GPTA required defen-
dant to foreclose on the forfeited units” and that the 
defendant “cannot be held liable for assessments when 
it was performing a statutory obligation.” Id. at 385. 
This Court rejected the plaintiff’s argument that tax 
foreclosures were voluntary under the GPTA on the 
ground that the provision the plaintiff relied on was 
limited to Headlee Amendment purposes.5 Id. at 385-
386. This Court agreed with the defendant’s assertion 
that the GPTA provided no mechanism for it to pay the 
plaintiff’s assessments because the payment of condo-
minium assessments was not included on the list of 
permitted uses of the proceeds from the sale of fore-
closed properties, and even if the assessments were 
considered an allowable maintenance cost permitted 
under the GPTA, it was undisputed that the sales of 
the condominiums did not generate enough proceeds to 
cover the taxes due on the properties, which had the 
frst priority for payment under the GPTA. Id. at 
386-387. 

5 The Headlee Amendment to the state Constitution, enacted by voter 
initiative in 1978, places certain limits on the Legislature’s authority to 
impose costs on local units of government. See Const 1963, art 9, § 29. 
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This Court further explained that a municipality 
cannot be legally bound to perform an ultra vires act 
and that recovery might sometimes be possible under 
equitable principles where formalities were not fol-
lowed, but performance was within a defendant’s legal 
authority. Id. at 387-388. But this Court concluded that 
the defendant did “not have the legal authority under 
the GPTA to pay the condominium assessments” and 
that an “executory contract of a municipal corporation 
made without authority may not be enforced . . . .” Id. 
at 388 (quotation marks and citation omitted). 

Defendant asserts that Harbor Watch applies to the 
tax-reverted properties involuntarily transferred to it 
such that it need not pay plaintiff’s charges in relation 
to those properties. We conclude that the Court of 
Claims properly ruled that Harbor Watch was inappli-
cable to plaintiff’s charges for the provision of utility 
services. As the court noted, Harbor Watch pertained to 
condominium fees that “the defendant never agreed to 
pay,” whereas plaintiff’s charges for utility services 
were based on a municipal ordinance. The court also 
concluded that defendant—unlike the defendant in 
Harbor Watch, who lacked the legal authority to pay 
under the GPTA—was not prohibited by the LBFTA 
from paying plaintiff’s charges, and instead the LBFTA 
authorized defendant to take actions necessary to 
preserve the value of its properties under MCL 
124.756(1). And, as discussed earlier, a municipality’s 
acceptance of service from another municipality im-
plies a promise to pay. See Highland Park, 326 Mich at 
99. 

Thus, the Court of Claims properly concluded that 
Harbor Watch was inapplicable because it pertained to 
condominium assessments rather than to charges for 
the provision of utility services, and defendant was not 
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statutorily barred from paying plaintiff’s charges. And 
defendant’s contention that the Court of Claims erro-
neously concluded that defendant agreed to pay plain-
tiff’s charges is not supported by the text of the court’s 
opinion and order, where the court drew a distinction 
between condominium assessments and charges for 
the provision of utility services. 

Nonetheless, defendant argues that the Court of 
Claims erred by distinguishing Harbor Watch on the 
basis of the discussion in that decision of whether the 
defendant’s payment of the assessments would have 
been an ultra vires act because that discussion was 
obiter dictum and, alternatively, that it should prevail 
even if that discussion were not dictum. 

“It is a well-settled rule that statements concerning 
a principle of law not essential to determination of the 
case are obiter dictum and lack the force of an adjudi-
cation.” Griswold Props, LLC v Lexington Ins Co, 276 
Mich App 551, 557-558; 741 NW2d 549 (2007) (quota-
tion marks and citation omitted). According to defen-
dant, the essential holding of Harbor Watch was that 
the “GPTA required defendant to foreclose on the 
forfeited units” and that the defendant “cannot be held 
liable for assessments when it was performing a statu-
tory obligation.” Harbor Watch, 308 Mich App at 385. 
But those statements were not supported by anteced-
ent legal analysis, and in fact preceded the remaining 
analysis where this Court concluded that the defen-
dant was not authorized under the GPTA to pay 
condominium assessments and could not be forced to 
perform an ultra vires act. Id. at 385-387. Defendant’s 
reading of Harbor Watch would improperly narrow the 
decision to that conclusory statement. 

Defendant asserts, in a cursory fashion, that even if 
the “ultra vires” discussion in Harbor Watch is not 
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obiter dictum, defendant should prevail under the 
same ultra vires defense that a foreclosing governmen-
tal unit could raise. But the Court of Claims noted that 
defendant never argued that “paying stormwater 
charges is an ultra vires act,” then recognized that, 
while the GPTA prohibited “the payment of such mon-
ies” because of the strict priority list it imposed for 
payments from funds received by a foreclosing govern-
mental unit, the LBFTA did not otherwise strictly 
constrain defendant’s use of funds. 

Defendant does not fully address whether it can 
properly raise the ultra vires defense despite its pow-
ers and discretion under the LBFTA. And defendant 
provides no binding legal authority in support of its 
assertion. “If a party fails to adequately brief a posi-
tion, or support a claim with authority, it is aban-
doned.” MOSES, Inc v SEMCOG, 270 Mich App 401, 
417; 716 NW2d 278 (2006). Accordingly, defendant has 
abandoned this assertion by failing to adequately ar-
gue and support it. 

Defendant also relies on Schwab v City of Jackson, 
unpublished opinion of the United States District 
Court for the Eastern District of Michigan, issued 
May 15, 2017 (Case No. 2:14-CV-11072),6 to support its 
contention that its status as an involuntary landowner 
shields it from plaintiff’s charges. In Schwab, which 
involved a due-process claim against a county, the 
court ruled as a threshold determination that, under 
Harbor Watch, the county could not be compelled to 
comply with a municipal ordinance requiring repair 
and maintenance, but was otherwise required to com-
ply with the ordinance’s disclosure requirements be-

6 “Caselaw from sister states and federal courts is not binding 
precedent but may be relied on for its persuasive value.” Haydaw v 

Farm Bureau Ins Co, 332 Mich App 719, 726 n 5; 957 NW2d 858 (2020). 
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cause compliance did not require any expenditure of 
funds. Schwab, unpub op at 3. Schwab offers little 
persuasive guidance because the court did not under-
take a detailed analysis of Harbor Watch, having held 
it inapplicable to the defendant’s duty to disclose 
information under the relevant ordinance. 

Defendant argues that requiring it to pay plaintiff’s 
charges would thwart the purpose of the LBFTA, 
because payment of local charges would impede its 
discretion to dispose of properties for little or no 
consideration and because the Legislature did not 
intend to have land banks serve as a source of funds for 
municipalities. Defendant’s argument is unavailing. 

MCL 124.764(1) provides that a land bank, in “the 
exercise of its powers and duties” under the LBFTA, 
“shall have complete control as fully and completely as 
if it represented a private property owner and shall not 
be subject to restrictions imposed on the authority by 
the charter, ordinances, or resolutions of a local unit of 
government.” Similarly, MCL 124.764(2) provides that, 
unless permitted by the LBFTA “or approved by an 
authority, any restrictions, standards, conditions, or 
prerequisites of a city, village, township, or county 
otherwise applicable to an authority and enacted after 
the effective date of this act shall not apply to an 
authority,” but that this “is intended to prohibit special 
local legislation or ordinances applicable exclusively or 
primarily to an authority and not to exempt an author-
ity from laws generally applicable to other persons or 
entities.” 

Defendant’s property, income, and operations “are 
exempt from all taxation by this state or any of its 
political subdivisions,” MCL 124.754(5), and defen-
dant’s income and property “are exempt from all taxes 
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and special assessments of this state or a local unit of 
government of this state,” MCL 124.763. 

A special assessment is a levy upon property within a 

specifed district. Although it resembles a tax, a special 

assessment is not a tax. In contrast to a tax, a special 

assessment is imposed to defray the costs of specifc local 

improvements, rather than to raise revenue for general 

governmental purposes. [Kadzban v Grandville, 442 Mich 

495, 500; 502 NW2d 299 (1993) (citation omitted).] 

In summary, the LBFTA specifcally exempts defen-
dant from taxes and special assessments, but it does 
not exempt it from laws generally applicable to other 
persons or entities. And while defendant contends that 
requiring it to pay plaintiff’s charges thwarts the 
purpose of the LBFTA, such a requirement is consis-
tent with the text of the act. 

Defendant asserts that the Court of Claims eviscer-
ated the broad discretion the LBFTA granted it be-
cause that grant of discretion is equivalent “to the 
statutory prohibition on spending in Harbor Watch.” 
But the statutory restrictions discussed in Harbor 

Watch pertained to how the county treasurer was 
prohibited under the GPTA from paying condominium 
assessments from proceeds of the sales of tax-reverted 
properties and how the county treasurer lacked the 
legal authority to enter into an agreement to pay such 
assessments. Harbor Watch, 308 Mich App at 386-388. 
Despite defendant’s assertion, its broad discretion un-
der the LBFTA is not analogous to a statutory restric-
tion on spending. And, as the Court of Claims properly 
observed, the broad grant of authority provided to 
defendant included the legal authority to enter into an 
agreement to pay for utility services. For these rea-
sons, defendant cannot properly assert that it is being 
forced to commit an ultra vires act. 
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VI. APPLICATION OF THE RBA 

Defendant argues that the Court of Claims erred by 
ruling that the RBA prohibited plaintiff from providing 
a free service to defendant. We disagree. 

MCL 141.118(1) provides as follows: 

Except as provided in subsection (2) [which is appli-

cable only to hospitals or health care facilities], free 

service shall not be furnished by a public improvement to 

a person, frm, or corporation, public or private, or to a 

public agency or instrumentality. The reasonable cost and 

value of any service rendered to a public corporation, 

including the borrower, by a public improvement shall be 

charged against the public corporation and shall be paid 

for as the service accrues from the public corporation’s 

current funds or from the proceeds of taxes which the 

public corporation, within constitutional limitations, is 

hereby authorized and required to levy in an amount 

suffcient for that purpose, or both, and those charges, 
when so paid, shall be accounted for in the same manner 
as other revenues of the public improvement. 

The RBA’s defnition of “public corporation” includes “a 
county, city, village, township,” and “an authority cre-
ated by or under an act of the legislature . . . .” MCL 
141.103(a). 

As discussed earlier, the Court of Claims ruled that 
plaintiff was barred from providing free services for 
stormwater charges to public corporations, that defen-
dant was a public corporation under the RBA, that 
there was no serious dispute that plaintiff treated 
stormwater runoff generated by defendant’s proper-
ties, and that defendant benefted from that service. 

Defendant argues that the court erred by concluding 
that defendant was required to pay plaintiff’s charges 
under the RBA. Defendant does not challenge the 
court’s ruling that defendant falls under the defnition 
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of a public corporation as defned by the RBA, but it 
asserts that the court disregarded defendant’s “immu-
nity” as an involuntary landowner under the LBFTA. 
But, as discussed earlier, the court properly rejected 
defendant’s reliance on Harbor Watch, and defendant 
does not identify any other source of immunity from, or 
defense to, plaintiff’s charges. 

Defendant argues, in a cursory fashion, that the 
Court of Claims erred because the RBA’s defnition of 
“public corporation” does not include foreclosing gov-
ernmental units. Defendant’s argument is not sup-
ported by the text of the RBA or LBFTA. 

The LBFTA incorporates the defnition of “foreclos-
ing governmental unit” provided by the GPTA. MCL 
124.753(f). MCL 211.78(8)(a) provides that a foreclos-
ing governmental unit is either the “treasurer of a 
county” or the “state if the county has elected . . . to 
have this state foreclose property . . . forfeited to the 
county treasurer . . . .” And, as discussed earlier, the 
RBA’s defnition of “public corporation” includes a 
“county” and an “authority” created by the Legislature. 
MCL 141.103(a). Thus, a foreclosing governmental 
unit falls under the RBA’s defnition of “public corpo-
ration.” And defendant does not offer an analysis of the 
text of the statutes, or otherwise provide any rationale, 
for its apparent position that a “treasurer of a county” 
acting on behalf of the county is not included within 
the defnition of “county,” or that an authority created 
by the Legislature does not fall within the meaning of 
“the state.” 

Relatedly, defendant contends that the Court of 
Claims erred by ruling that a county treasurer would 
be liable for plaintiff’s drainage and stormwater 
charges. The court rejected defendant’s argument that 
it could “change its stripes” because it received prop-
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erties from foreclosing governmental units under the 
GPTA, then noted that defendant’s argument “falsely 
assum[ed]” that foreclosing governmental units were 
not included within the defnition of “public corpora-
tion” under the RBA. The court then concluded that 
“the foreclosing governmental units” defendant ob-
tained its properties from fell “within the list of entities 
that make up ‘public corporations’ under the RBA.” 

Essentially, defendant’s contention is based on its 
characterization of this Court’s holding in Harbor 

Watch, which, as discussed earlier, the Court of Claims 
properly ruled did not apply to plaintiff’s claim against 
defendant. And to the extent that defendant’s conten-
tion implies that requiring a county treasurer to pay 
drainage and stormwater charges for tax-reverted 
properties would be an ultra vires act because of the 
restrictions imposed by the GPTA, defendant does not 
provide any legal authority in support of that implica-
tion. Thus, defendant has abandoned any such argu-
ment. See MOSES, Inc, 270 Mich App at 417. 

Defendant argues that the Court of Claims created 
an unnecessary confict between the LBFTA and the 
RBA by ruling that plaintiff was barred from providing 
free drainage and stormwater services to defendant. 
But defendant’s identifcation of the supposed confict 
consists of a statement that, if both statutes address 
defendant’s liability to pay for local charges, then the 
immunity conferred by MCL 124.764(4) created an 
exemption to the prohibition of municipalities’ provid-
ing free services under the RBA. But defendant has not 
shown that MCL 124.764(4) provided it with immunity 
or any other legal defense to local charges, and defen-
dant’s interpretation of those statutes overlooks MCL 
124.764(1) and MCL 124.764(2), which, as discussed 
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earlier, indicate that defendant is otherwise subject to 
generally applicable local ordinances. 

Defendant contends that the Court of Claims erred 
by concluding that defendant was the benefciary of 
plaintiff’s drainage and stormwater services. Defen-
dant does not directly challenge the court’s reasoning 
that there was no dispute that defendant received a 
service from plaintiff and that the provision of drain-
age and stormwater services constituted a service 
rendered. Instead, defendant asserts that it was not a 
benefciary of plaintiff’s services because defendant 
owns property for the public’s beneft and is thus 
devoted to a public purpose, such that the RBA’s 
prohibition of free services is not offended. 

The RBA defnes “public corporation” under MCL 
141.103(a) to include counties, cities, and other entities 
that exist for the beneft of the public and are devoted 
to a public purpose, and under MCL 141.118(1) specif-
cally provides that public corporations may not receive 
a free service. Thus, defendant’s assertion is not sup-
ported by the text of the RBA, and its interpretation of 
those provisions would substantially negate the prohi-
bition of free services for public corporations. 

Affrmed. 

CAVANAGH, P.J., and JANSEN and RIORDAN, JJ., 
concurred. 
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The Department of Health and Human Services petitioned the 

Wayne Circuit Court to terminate respondent-father’s parental 

rights to his minor children, AF, MW, and SW. Respondent 

appeared at the adjudication trial, held via videoconference, on 

petitioner’s petition for temporary custody of AF, MW, and SW but 

failed to appear at a subsequent adjudication trial on petitioner’s 

amended petition for permanent custody. The amended petition 
alleged that respondent had sexually abused two of his children’s 
siblings (who were not related to respondent) and requested 
permanent custody of AF, MW, and SW. Respondent did not 
appear for any subsequent court proceedings, he did not respond 
to his attorney’s attempts to contact him, and a caseworker was 
not able to locate him. Following a combined adjudication trial 
and dispositional hearing, a referee recommended that the trial 
court exercise jurisdiction with respect to respondent, fnd that 
statutory grounds existed to support termination of respondent’s 
parental rights, and fnd that termination was in the best 
interests of AF, MW, and SW. The trial court, Edward J. Joseph, 
J., entered an order in accordance with the referee’s recommen-
dations. This appeal followed. 

The Court of Appeals held: 

Under MCR 7.203(A), the Court of Appeals has jurisdiction of 
an appeal of right fled by an aggrieved party from a judgment or 
order from which appeal of right to the Court of Appeals has been 
established by law or court rule, including an order terminating 
parental rights, pursuant to MCR 3.993(A)(4). An indigent re-
spondent is entitled to appointment of counsel to represent them 
on appeal, and the trial court must submit an order to this effect 
to the Court of Appeals. Under MCR 3.993(D)(3), entry of the 
order by the trial court constitutes a timely fled claim of appeal. 
Because the claim of appeal is thus fled by the trial court, 
whether respondent, as the “aggrieved party,” initiated the ap-
pellate process in this case depended on whether respondent 
requested appellate counsel. Respondent did not request ap-
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pointed counsel to pursue this appeal. Rather, respondent’s trial 

counsel initiated the appeal when he requested appellate counsel 

on his client’s behalf. After the referee concluded that statutory 

grounds existed to exercise jurisdiction and that there was clear 

and convincing evidence to support termination of respondent’s 

parental rights, the referee informed respondent’s trial counsel 

that respondent had the right to appeal, and respondent’s trial 

counsel stated that he would fle the paperwork for his client so 

that in the event that respondent appeared to contest the termi-

nation on appeal, his rights would “at least be protected on that 

issue.” On the basis of these facts, given that respondent’s trial 

counsel was not able to communicate with him for several months 

before the adjudication and that respondent did not appear at the 

adjudication, an “aggrieved party” did not fle the request for 

appellate counsel; instead, it was initiated by trial counsel. While 

an attorney often acts as their client’s agent, the record was clear 

that respondent’s attorney did not request appellate counsel at 

respondent’s directive. Therefore, the trial court should have 
rejected the unauthorized request for appellate counsel, and the 
appeal was subject to dismissal for lack of jurisdiction. 

Dismissed. 

RONAYNE KRAUSE, J., concurring in the result, agreed that the 
appeal should have been dismissed but disagreed that the Court 
of Appeals lacked jurisdiction. Appeals are generally fled by 
attorneys acting as agents for the aggrieved party. The appeal in 
this case was fled by appointed counsel on behalf of respondent, 
who was undoubtedly an aggrieved party; therefore, appellate 
counsel clearly had the implied authority to fle the appeal. 
However, by failing to communicate with trial counsel or appel-
late counsel, respondent had waived his right to the appointment 
of appellate counsel by the time appellate counsel was appointed. 
Nevertheless, rightly or wrongly, appellate counsel was ap-
pointed, and Judge RONAYNE KRAUSE would have concluded that 
appellate counsel necessarily had the implied authority to claim 
an appeal by right on behalf of respondent, even in the absence of 
direction from respondent. However, appellate counsel’s author-
ity did not extend to prosecuting the appeal without input from 
respondent. It was impossible to know whether respondent even 
wanted to retain his parental rights without his input. Because it 
was not within appellate counsel’s implied or express authority to 
pursue the appeal beyond the initial fling, Judge RONAYNE KRAUSE 

would have concluded that the case should have been dismissed 
because respondent failed to fle a brief with the Court of Appeals 
pursuant to MCR 7.212(A)(1)(a). In distinguishing her analysis 
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from the majority’s, Judge RONAYNE KRAUSE expressed that it was 

inimical to the core principles of the legal system to foreclose 

consideration of a matter on the technicality that a document was 

signed by a party rather than by an attorney. 

TERMINATION OF PARENTAL RIGHTS – APPEALS – INDIGENT RESPONDENTS – 
REQUEST FOR APPOINTMENT OF COUNSEL – “AGGRIEVED PARTY.’’ 

Under MCR 3.993(A), an indigent respondent is entitled to appoint-

ment of an attorney to represent them on appeal in any appeal by 

right; in such cases, the trial court must submit the order 

appointing appellate counsel to the Court of Appeals to timely fle 

a claim of appeal on behalf of the respondent, but the respondent 

must initiate the appellate process by requesting appellate coun-

sel; when the request for appointed counsel is made by trial 

counsel without the direction of the respondent, the request was 

not made by an aggrieved party as required by MCR 7.203(A)(2) 

and is not an authorized request under the court rules. 

Dana Nessel, Attorney General, Fadwa A. Hammoud, 
Solicitor General, and Lesley C. Fairrow, Assistant 
Attorney General, for the Department of Health and 
Human Services. 

Juvenile Law Group, PLLC (by Rod Johnson) for the 
minor children. 

Steven M. Gilbert for respondent. 

Before: BOONSTRA, P.J., and RONAYNE KRAUSE and 
CAMERON, JJ. 

CAMERON, J. Respondent appeals the trial court’s 
order terminating his parental rights to his minor 
children AF, MW, and SW under MCL 712A.19b(3)(b)(i) 
(parent’s act caused physical injury or physical or 
sexual abuse), (j) (reasonable likelihood the child will 
be harmed if returned to parent), (k)(ii) (criminal 
sexual conduct involving penetration, attempted pen-
etration, or assault with intent to penetrate), and 
(k)(ix) (sexual abuse of a child or the child’s sibling). 
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For the reasons discussed below, we dismiss for lack of 
jurisdiction. 

I. BACKGROUND 

This matter arises from the termination of respon-
dent’s parental rights to his three minor children with 
Portia Lynn Mobley. On August 28, 2020, the Depart-
ment of Health and Human Services fled a petition for 
temporary custody of AF, MW, and SW, as well as 
Mobley’s three other minor children. The petition al-
leged that respondent had failed to protect his children 
from Mobley’s known substance-abuse issues, had 
failed to remove his children from “deplorable home 
conditions,” and was unable to provide adequate care 
to his children due to his own substance abuse. Peti-
tioner requested that the trial court place all the 
children in foster care and exercise jurisdiction. 

Respondent did not participate in a preliminary 
hearing that was held via videoconference. The Chil-
dren’s Protective Services (CPS) investigator testifed 
that she had been unable to contact respondent at his 
last known address, which appeared to be vacant, or at 
Mobley’s home, which was where respondent often 
watched the children. The CPS investigator believed 
that respondent lived with Mobley, which Mobley de-
nied. After hearing testimony, the trial court autho-
rized the petition and the children were placed in 
foster care. Respondent did not participate in the two 
pretrial hearings that followed; his frst appearance 
was at the adjudication trial on January 22, 2021, 
which was also held via videoconference. Respondent 
asserted that he had been with Mobley when she 
participated in the previous hearings, so he knew what 
was “going on,” but he had not appeared during the 
previous videoconference-hearings because two people 
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could not be “in the camera” at the same time. Respon-
dent’s attorney requested a trial, and respondent’s 
adjudication trial was scheduled for March 8, 2021.1 

Before trial, petitioner fled an amended petition 
that alleged that respondent had sexually abused AM 
and PM, two of Mobley’s children who are unrelated to 
respondent.2 Petitioner requested termination of re-
spondent’s parental rights to AF, MW, and SW. Respon-
dent did not appear for the scheduled March 8, 2021 
adjudication trial, which was later adjourned, and did 
not participate in any subsequent court proceedings. 
Respondent also did not respond to his attorney’s 
attempts to contact him, and the caseworker was 
unable to locate him.3 Respondent failed to appear at 
the combined adjudication and dispositional hearing 
despite the trial court sending respondent a summons 
via certifed mail. After the close of proofs, the referee 
recommended that the trial court exercise jurisdiction 
with respect to respondent, fnd that statutory grounds 

1 Following the January 2021 trial, the trial court exercised jurisdic-
tion with respect to Mobley and ordered her to participate in services. At 
the time respondent’s parental rights were terminated, Mobley was still 
working toward reunifcation with the children. 

2 AM submitted to a forensic interview during the proceeding, and the 
interview was recorded. The video of AM’s disclosures was admitted into 
evidence. 

3 The caseworker testifed that she had sent certifed letters to respon-
dent, that she had attempted to get updated contact information from 
Mobley, that she had conducted a “true person search,” that she had 
conducted other online “searches,” and that she had ensured that respon-
dent was not incarcerated in Michigan. See Michigan Absent Parent 

Protocol: Identifying, Locating, and Notifying Absent Parents in Child 

Protective Proceedings (2018), § C.3, p 7, available at <https://www.courts. 
michigan.gov/4a6288/siteassets/court-administration/standardsguidelines 
/childprotectionjuvdel/michigan-absent-parent-protocol-2018.pdf> [https: 
//perma.cc/5JC9-T6PB]. The caseworker also testifed that she had called 
every known phone number that was associated with respondent. See id. 

https://michigan.gov/4a6288/siteassets/court-administration/standardsguidelines
https://www.courts
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existed to support termination of respondent’s paren-
tal rights, and fnd that termination was in AF’s, MW’s, 
and SW’s best interests. The trial court thereafter 
entered an order in accordance with the referee’s 
recommendations. This appeal followed. 

II. ANALYSIS 

The argument on appeal is that termination of 
respondent’s parental rights was improper because the 
workers failed to make “any type of real effort or even 
a reasonable effort to contact” respondent and locate 
him. However, it is frst necessary to address a juris-
dictional matter. Although this Court’s jurisdiction has 
not been challenged, “[a] court is, at all times, required 
to question sua sponte its own jurisdiction.” Tyrrell v 

Univ of Mich, 335 Mich App 254, 260; 966 NW2d 219 
(2020). “Whether this Court has jurisdiction to hear an 
appeal is a question of law reviewed de novo.” Id. at 
260-261. 

MCR 7.203(A)(2) provides that this Court “has ju-
risdiction of an appeal of right fled by an aggrieved 

party from” “[a] judgment or order of a court or tribunal 
from which appeal of right to the Court of Appeals has 
been established by law or court rule.” (Emphasis 
added.) MCR 3.993(A)(4) identifes “an order terminat-
ing parental rights” as an order that is appealable to 
this Court by right, and MCR 7.202(4) defnes “fling” 
as “the delivery of a document to a court clerk and the 
receipt and acceptance of the document by the clerk 
with the intent to enter it in the record of the court[.]” 

“[A]n appeal of right in any civil case must be taken 
within 21 days,” and “[t]he period runs from the entry 
of:” 

(a) the judgment or order appealed from; 
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(b) an order appointing counsel; 

(c) an order denying a request for appointment of 

counsel in a civil case in which an indigent party is 

entitled to appointed counsel, if the trial court received the 

request within the initial 21-day appeal period; or 

(d) an order deciding a post-judgment motion for new 

trial, rehearing, reconsideration, or other relief from the 

order or judgment appealed, if the motion was fled within 

the initial 21-day appeal period or within any further time 

that the trial court has allowed for good cause during that 

21-day period. [MCR 7.204(A)(1) (emphasis added).] 

In child protective proceedings, “an indigent respon-
dent is entitled to appointment of an attorney to 
represent the respondent on appeal” “[i]n any appeal 
as of right[.]” MCR 3.993(A). “A request for appoint-
ment of appellate counsel must be made within 14 days 
after notice of the order is given . . . .” MCR 
3.993(D)(1). If the request “is timely fled and the court 
fnds that the respondent is fnancially unable to 
provide an attorney, the court shall appoint an attor-
ney within 14 days after the respondent’s request is 
fled.” MCR 3.993(D)(2). The order of appointment 
“must be entered on a form approved by the State 
Court Administrator’s Offce [SCAO], entitled ‘Claim of 
Appeal and Order Appointing Counsel[.]’ ” MCR 
3.993(D)(3). The trial court must submit this order to 
this Court. Id. “Entry of the order by the trial 
court . . . constitutes a timely fled claim of appeal for 
the purposes of MCR 7.204.” MCR 3.993(D)(3). 

Because the trial court’s entry of the order appoint-
ing appellate counsel constitutes “a timely fled claim 
of appeal,” and because the trial court is responsible for 
submitting that order to this Court, the claim of appeal 
is fled by the trial court. Consequently, the jurisdic-
tional issue here is whether “an aggrieved party” 
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initiated the appellate process by requesting appellate 
counsel. 

“An aggrieved party is not one who is merely disap-
pointed over a certain result,” but is one who “suffered 
a concrete and particularized injury.” Federated Ins Co 

v Oakland Co Rd Comm, 475 Mich 286, 291; 715 NW2d 
846 (2006). “[A] litigant on appeal must demonstrate an 

injury arising from . . . the actions of the trial 

court . . . rather than an injury arising from the under-
lying facts of the case.” Id. at 292 (emphasis added). As 
stated in Grace Petroleum Corp v Pub Serv Comm, 178 
Mich App 309, 312; 443 NW2d 790 (1989): 

An appeal can only be taken by parties who are affected by 

the judgment appealed from. There must be some sub-

stantial rights of the parties which the judgment would 

prejudice. A party is aggrieved by a judgment or order 

when it operates on his rights and property or bears 

directly on his interest. 

In this case, respondent did not request appointed 
counsel to pursue this appeal. Instead, respondent’s 
trial counsel initiated this appeal when he requested 
appointed counsel on his client’s behalf. However, the 
record is clear that trial counsel’s request for appointed 
counsel was not made at the direction of respondent. 
Specifcally, after the referee concluded that statutory 
grounds existed to exercise jurisdiction, that petitioner 
had established by clear and convincing evidence that 
statutory grounds existed to support termination of 
respondent’s parental rights, and that termination was 
in the children’s best interests, the referee informed 
respondent’s counsel: 

[O]f course it’s a diffcult scenario to represent a client who 

does not appear or in fact [does] not make himself avail-

able for or assisting in his own representation. But all 
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things considered I think that you did a good job with 

regard to the circumstances that were handed to you. And 

I will get [you] appellate rights . . . [and] I thank 

and . . . excuse [you] . . . . 

But your client . . . has . . . seven days to ask a judge to 

review this hearing and you also have 14 days to appeal 

the termination of parental rights to the Michigan Court 

of Appeals and appellate counsel can be provided if needed 

and . . . requested.[4] 

With regard to this appeal, respondent’s trial counsel 
responded: 

I’ll fll out the paperwork and send it and fle it today 

for my client so in the event he does show up his rights will 
at least be protected on that issue. 

Respondent’s counsel then executed a request for 
appellate counsel, ostensibly on behalf of respondent.5 

After the trial court adopted the referee’s fndings of 
fact and conclusions of law, the trial court appointed 
appellate counsel to represent respondent. The trial 
court submitted the “Claim of Appeal and Order Ap-
pointing Counsel” and other required documentation 
to this Court, and appellate proceedings commenced. 

On the basis of these facts, we conclude that “an 
aggrieved party” did not fle the request for appellate 
counsel. Instead, respondent’s trial counsel initiated 
the appeal by requesting that appellate counsel be 
appointed for respondent. Pursuant to trial counsel’s 
request, appellate counsel was appointed and the ap-

4 It appears that the referee was referring to the 14-day requirement 
contained in MCR 3.993(D)(1). 

5 Trial counsel used the incorrect SCAO form to request appellate 
counsel. This should have been apparent to trial counsel and the trial 
court because the form specifcally states that “[t]his form is not to be 
used for requests and orders for appellate counsel after termination of 
parental rights. See form JC 84.” 
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peal as of right was fled by the trial court. While “an 
attorney often acts as his client’s agent,” Uniprop, Inc 

v Morganroth, 260 Mich App 442, 447; 678 NW2d 638 
(2004), and generally, “a principal is bound by an 
agent’s actions within the agent’s actual or apparent 
authority,” James v Alberts, 464 Mich 12, 15; 626 
NW2d 158 (2001), the record is clear that respondent’s 
attorney did not execute the form at respondent’s 
directive. Indeed, trial counsel readily acknowledged 
that he had not been in communication with respon-
dent for several months at the time he fled the request 
for appellate counsel.6 Under these circumstances, the 
court should have rejected the unauthorized request 
for appellate counsel. 

Because we lack jurisdiction, we must dismiss the 
instant appeal.7 

BOONSTRA, P.J., concurred with CAMERON, J. 

RONAYNE KRAUSE, J. (concurring in the result). I 
concur with the majority in almost all respects, but I 
respectfully disagree that this Court lacks jurisdiction. 
Rather, I would dismiss this appeal for failure to 
pursue this appeal in conformity with the court rules. 

As the majority states, this Court has jurisdiction 
over appeals of right “fled by an aggrieved party” from 

6 During oral argument, appellate counsel acknowledged that he had 
also been unsuccessful in contacting respondent during the pendency of 
this appeal. 

7 To the extent that we have considered the argument raised on 
appeal, we conclude that respondent is not entitled to relief. Indeed, it is 
clear that respondent failed to cooperate despite repeated efforts to 
contact him during the proceeding. Moreover, given the facts at issue in 
this case, it is diffcult to fathom how termination of respondent’s 
parental rights would not have occurred had respondent participated in 
the proceedings. 
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certain judgments and orders. MCR 7.203(A). An “ag-
grieved party” means, generally, a person whose own 
interests were actually harmed by the decision of the 
trial court. Federated Ins Co v Oakland Co Rd Comm, 
475 Mich 286, 290-292; 715 NW2d 846 (2006). Because 
respondent’s parental rights were terminated by the 
trial court, respondent is obviously an “aggrieved 
party” under the circumstances, and I do not under-
stand the majority to suggest otherwise. Rather, the 
majority concludes that because the appellate counsel 
appointed for respondent fled the claim of appeal 
without respondent’s input, the appeal was not “fled 
by an aggrieved party” as required by MCR 7.203(A). I 
respectfully disagree. 

It is relatively uncommon for parties to fle their own 
appeals. Rather, appeals are generally fled and pros-
ecuted by an attorney, who acts as an agent for the 
aggrieved party. See Uniprop, Inc v Morganroth, 260 
Mich App 442, 447; 678 NW2d 638 (2004). Therefore, 
“fled by an aggrieved party” essentially means, in 
reality, “fled by an aggrieved party or by an attorney 

representing the aggrieved party.” The authority of an 
attorney “may be governed by what he is expressly 
authorized to do as well as by his implied authority.” 
Id. Because this appeal was fled by an attorney who 
was appointed on behalf of respondent for the express 
purpose of appealing from the trial court’s decision, in 
combination with the jurisdictional nature of timing 
requirements and the commonality of attorneys claim-
ing appeals on behalf of their clients, I would conclude 
that appellate counsel here clearly had the implied 
authority to fle the appeal in this matter. 

I understand why the majority concludes that appel-
late counsel should not have been appointed. Because 
respondent did participate in the proceedings at one 
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point and was aware that trial counsel had been 
appointed on his behalf, he may have been entitled to 
assume that his trial counsel would stay the course 
despite respondent’s absence. See In re Collier, 314 
Mich App 558, 571-572; 887 NW2d 431 (2016). How-
ever, notwithstanding respondents’ right to represen-
tation, respondents bear some responsibility for pursu-
ing that right, and that right may be waived through 
respondents’ conduct. See In re Hall, 188 Mich App 
217, 221-222; 469 NW2d 56 (1991) (discussing former 
MCR 5.915(B)(1), which is now substantively located 
at MCR 3.915(B)(1)). By the time appellate counsel 
was appointed, respondent had clearly waived any 
right to such an appointment. Nevertheless, it is com-
mendable that the trial court and the attorneys sought 
to protect respondent’s rights by appointing appellate 
counsel and fling this appeal. Furthermore, critically, 
the appointment actually occurred. Having been ap-
pointed, whether rightly or wrongly, appellate counsel 
necessarily had the implied authority to claim an 
appeal by right on behalf of respondent, even in the 
absence of express direction from respondent. There-
fore, I consider it irrelevant whether the appointment 
was proper, and I would conclude that this appeal was 
“fled by an aggrieved party” within the meaning of 
MCR 7.203(A). 

Conversely, as the majority also points out, appel-
late counsel was unable to contact respondent during 
the pendency of this appeal. Trial counsel had likewise 
been unable to contact respondent for several months 
by the time trial counsel fled a request for appellate 
counsel, so appellate counsel did not even have second-
hand direction from respondent. I cannot conclude that 
appellate counsel’s implied authority extended to pros-
ecuting the appeal without any input whatsoever from 
an absent client, and respondent may not rely on the 
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appointment of appellate counsel to avoid participat-
ing in the appeal. Indeed, in the absence of any input 
from respondent, it is impossible to know whether 
respondent even wants to retain his parental rights— 
or, as was speculated in the trial court, whether 
respondent is even still alive. 

I note that appellate counsel’s efforts to pursue this 
appeal were commendable. However, I would conclude 
that it was not within appellate counsel’s implied 
authority to pursue the appeal beyond the initial fling; 
and with no input from respondent, pursuing the 
appeal was also not within appellate counsel’s express 
authority. I would therefore treat respondent’s brief as 
not having truly been fled on his behalf. In other 
words, I believe this Court should treat respondent as 
having failed to comply with the requirement of MCR 
7.212(A)(1)(a) that “[t]he appellant shall fle . . . a brief 
with the Court of Appeals . . . .” As a result, I believe 
that the appeal should be dismissed pursuant to MCR 
7.216(A)(10) for “failure of the appellant . . . to pursue 
the case in conformity with the rules.” 

I recognize that the majority and I arrive at the 
same outcome, and our paths to that outcome may 
appear to be a distinction without a difference. How-
ever, I regard the distinction as of grave importance, 
because a lack of jurisdiction deprives this Court of the 
power to consider the matter at all and is therefore 
deeply fundamental. I consider it inimical to the core 
principles of our legal system to foreclose consideration 
of a matter on what is effectively a pure technicality of 
whether a document was signed by a party personally 
or by an attorney who had been expressly appointed for 
the purpose of appeal. Even though respondent waived 
any right to representation, parental rights are never-
theless of the utmost importance, and as noted, it was 
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commendable that the trial court and the attorneys did 
what they could to protect those rights in the event 
that respondent turned up later. Because timing is 
essential to this Court’s jurisdiction over an appeal by 
right, protecting respondent’s rights required prompt 
action. Although ultimately futile in this case, because 
respondent in fact never reappeared, I would not 
foreclose the possibility by holding that this Court 
lacked jurisdiction. In all respects other than the 
specifc grounds for dismissing this appeal, I concur 
with the majority. 
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BURTON v STATE OF MICHIGAN 

Docket No. 356195. Submitted February 9, 2022, at Lansing. Decided 
February 24, 2022, at 9:05 a.m. 

Plaintiff, Danny Burton, brought an action in the Court of Claims 
under the Wrongful Imprisonment Compensation Act (the 
WICA), MCL 691.1751 et seq., which provides that a wrongfully 
imprisoned individual who satisfes the WICA’s statutory re-
quirements is entitled to compensation from defendant, the state 
of Michigan. In 1987, plaintiff was convicted of frst-degree 
murder and possession of a frearm during the commission of a 
felony (felony-frearm); he was sentenced to life imprisonment for 
the murder conviction and two years’ imprisonment for the 
felony-frearm conviction. It was eventually proven that plaintiff 
was innocent, and his convictions and sentences were vacated in 
December 2019. In January 2020, plaintiff commenced this 
WICA action. Solomon Radner, an attorney who had assisted in 
proving plaintiff’s innocence in the criminal proceeding, repre-
sented plaintiff in the WICA action. The Court of Claims, CYNTHIA 

DIANE STEPHENS, J., entered a stipulated order awarding plaintiff 
compensation of $1,612,646.28. With regard to statutory attorney 
fees under MCL 691.1755(2)(c), plaintiff moved for attorney fees 
of $50,000. Plaintiff explained that Radner expended substantial 
time obtaining his release from prison but only expended about 
seven hours on the “WICA case” itself. Plaintiff further explained 
that he and Radner had entered into a contingency agreement 
before the instant action was fled, under which Radner would be 
entitled to “the lesser of $50,000 or 10% of the total amount 
awarded” to plaintiff. Defendant argued that under MCL 
691.1755(2)(c), only those hours expended in the WICA action 
itself were compensable, not the hours expended in the underly-
ing criminal case. The Court of Claims subsequently entered two 
orders allowing plaintiff an opportunity to produce a record 
establishing his entitlement to attorney fees. Plaintiff argued 
that the contingency agreement between plaintiff and Radner 
should govern the award. The Court of Claims ultimately ruled 
that plaintiff was entitled to attorney fees of $10,000. Defendant 
moved for reconsideration, and the court denied the motion. 
Defendant appealed, arguing that application of the framework 

https://1,612,646.28
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set forth in Pirgu v United Servs Auto Ass’n, 499 Mich 269 (2016), 

was necessary for calculating reasonable attorney fees. 

The Court of Appeals held: 

MCL 691.1753 of the WICA provides that an individual 

convicted under the laws of this state and subsequently impris-

oned in a state correctional facility for one or more crimes that 

they did not commit may bring an action for compensation 

against this state in the Court of Claims. MCL 691.1755(2)(c) 

provides that a successful WICA plaintiff is entitled to reasonable 

attorney fees incurred in an action under the WICA and that all 

of the following apply to attorney fees under the WICA: (i) the 

court shall not award attorney fees unless the plaintiff has 

actually paid the amount awarded to the attorney; (ii) it is not 

necessary that the plaintiff pay the attorney fees before an initial 

award under the WICA; instead, the court may award attorney 

fees on a motion brought after the initial award; (iii) the attorney 

fees must not exceed 10% of the total amount awarded under 

MCL 691.1755(a) and (b) or $50,000.00, whichever is less, plus 
expenses; and (iv) an award of attorney fees under the WICA may 
not be deducted from the compensation awarded the plaintiff, and 
the plaintiff’s attorney is not entitled to receive additional fees 
from the plaintiff. In Pirgu, the Supreme Court set forth factors to 
assist trial courts in determining the reasonableness of attorney 
fees: (1) the experience, reputation, and ability of the lawyer or 
lawyers performing the services, (2) the diffculty of the case, i.e., 
the novelty and diffculty of the questions involved and the skill 
requisite to perform the legal service properly, (3) the amount in 
question and the results obtained, (4) the expenses incurred, (5) 
the nature and length of the professional relationship with the 
client, (6) the likelihood, if apparent to the client, that acceptance 
of the particular employment will preclude other employment by 
the lawyer, (7) the time limitations imposed by the client or by the 
circumstances, and (8) whether the fee is fxed or contingent. 
Pirgu explained that the triggering operative language for the 
application of the Pirgu framework is the Legislature’s instruc-
tion that an attorney is entitled to a reasonable fee. Michigan 
courts have regularly applied the Pirgu framework to statutes 
that refer to “reasonable attorney fees.” In this case, the operative 
language of MCL 691.1755(2)(c) provides that a successful WICA 
plaintiff is entitled to “[r]easonable attorney fees incurred in an 
action under this act.” Accordingly, the Pirgu framework applies 
to the WICA, and the trial court abused its discretion by awarding 
plaintiff $10,000 in attorney fees without applying the Pirgu 

framework in its order. Application of the Pirgu framework 

https://50,000.00
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requires consideration of the reasonable hourly rate customarily 

charged in the locality for similar services multiplied by the 

reasonable number of hours expended in the case to arrive at a 

baseline fgure and then consideration of the eight-factor list 

identifed in Pirgu. Additionally, the language “[r]easonable at-

torney fees incurred in an action under this act” contemplates 

only hours expended in the WICA action itself, not the underlying 

criminal case. Consequently, on remand, the trial court was 

directed to multiply the reasonable hourly rate charged in the 

locality for similar services by the reasonable number of hours 

that Radner expended in the WICA action to reach a baseline 

fgure, and then the trial court was directed to expressly consider 

the Pirgu factors to determine whether an increase or decrease 

from the baseline fgure is warranted. Finally, also pursuant to 

the Pirgu framework, the trial court was informed that it may 

consider additional relevant factors in its discretion. 

Court of Claims judgment awarding plaintiff $10,000 in attor-

ney fees vacated; case remanded to the Court of Claims. 

STATUTES – WRONGFUL IMPRISONMENT COMPENSATION ACT – REASONABLE 

ATTORNEY FEES – FRAMEWORK FOR CALCULATING REASONABLE ATTORNEY 

FEES. 

MCL 691.1755(2)(c) of the Wrongful Imprisonment Compensation 
Act (the WICA), MCL 691.1751 et seq., provides that a successful 
WICA plaintiff is entitled to reasonable attorney fees incurred in 
an action under the WICA; the framework for determining 
reasonable attorney fees set forth in Pirgu v United Servs Auto 

Ass’n, 499 Mich 269 (2016), applies to an award of attorney fees 
under MCL 691.1755(2)(c). 

Johnson Law, PLC (by Solomon M. Radner) for 
Danny Burton. 

Dana Nessel, Attorney General, Fadwa A. Hammoud, 
Solicitor General, and Gallant Fish, Assistant Attorney 
General, for the state of Michigan. 

Before: CAVANAGH, P.J., and JANSEN and RIORDAN, JJ. 

RIORDAN, J. This case arises under the Wrongful 
Imprisonment Compensation Act (the WICA), MCL 
691.1751 et seq. Defendant appeals as of right the 
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judgment of the trial court awarding plaintiff attorney 
fees of $10,000 under MCL 691.1755(2)(c) of that act.1 

The issue before us is whether the framework set forth 
in Pirgu v United Servs Auto Ass’n, 499 Mich 269; 884 
NW2d 257 (2016), for calculating reasonable attorney 
fees applies to such fee determinations under the 
WICA. We conclude that it does. Accordingly, we vacate 
the trial court’s judgment and remand to that court for 
further proceedings. 

I. BACKGROUND FACTS 

In 1987, plaintiff was convicted of frst-degree mur-
der, MCL 750.316, and possession of a frearm during 
the commission of a felony (felony-frearm), MCL 
750.227b, in connection with the shooting death of 
Leonard Ruffn. He was sentenced to serve terms of life 
in prison for the murder conviction and two years’ 
imprisonment for the felony-frearm conviction. In 
2011, a nonproft organization that provides investiga-
tive support to wrongfully convicted individuals began 
investigating plaintiff’s case. Attorney Solomon Rad-
ner assisted the investigation. It was eventually 
proven that plaintiff is actually innocent of the crimes 
for which he was wrongfully convicted, and in Decem-
ber 2019, the Wayne Circuit Court entered a stipulated 
order providing that “Mr. Burton’s convictions and 
sentences in this matter are hereby vacated, and all 
related charges are hereby dismissed.” 

In January 2020, plaintiff commenced the instant 
action under the WICA, which provides that a wrong-
fully imprisoned individual who satisfes the statutory 
requirements therein is entitled to compensation from 

1 The trial court also awarded plaintiff compensation for his wrongful 
imprisonment, but that award is not at issue on appeal. 
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defendant.2 Radner also represented plaintiff in the 
WICA action. In June 2020, the Court of Claims en-
tered a stipulated order awarding plaintiff compensa-
tion of $1,612,646.28. With regard to statutory attor-
ney fees under MCL 691.1755(2)(c) for a successful 
WICA plaintiff, the order stated as follows: 

The parties shall submit to the Court a stipulated order 

concerning reasonable attorney fees and costs under MCL 

691.1755(2)(c) within thirty (30) days of the date of entry 

of this order. If the parties do not present such a stipulated 

order to the Court within thirty (30) days, this Court shall 

set this matter for a hearing to determine the amount of 

reasonable attorney fees and costs under MCL 

691.1755(2)(c), and the Court may in its discretion require 

the submission of legal memoranda in support of the 

parties’ respective positions. 

In August 2020, plaintiff fled his motion for reason-
able attorney fees of $50,000, the statutory limit under 
MCL 691.1755(2)(c)(iii). In an accompanying brief, 
plaintiff explained that Radner expended substantial 
time obtaining his release from prison but only ex-
pended about seven hours on the “WICA case” itself 
because defendant agreed that he was entitled to 
compensation. Plaintiff further explained that he and 
Radner entered into a contingency agreement before 
the instant action was fled, under which Radner 
would apparently be entitled to “the lesser of $50,000 
or 10% of the total amount awarded” to plaintiff.3 

Plaintiff argued that the trial court should award him 
$50,000 in attorney fees because the contingency 

2 See MCL 691.1755. 

3 The contingency agreement has not been produced for the record, 
but Radner represents on appeal that he offered to produce it to the trial 
court for an in camera review. 

https://1,612,646.28
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agreement was “reasonable” in light of Radner’s efforts 
to establish his innocence in the underlying criminal 
case. 

Defendant responded that the proper calculation of 
“[r]easonable attorney fees” under MCL 691.1755(2)(c) 
requires application of the principles set forth in cases 
such as Pirgu and Smith v Khouri, 481 Mich 519; 751 
NW2d 472 (2008), which essentially provide that such 
fees are determined by multiplying the reasonable 
number of hours expended on the case with a reason-
able hourly rate, subject to adjustment through con-
sideration of certain relevant factors.4 Defendant ar-
gued that under MCL 691.1755(2)(c), only those hours 
expended in the WICA action itself were compensable, 
not the hours expended in the underlying criminal 
case. Defendant contended that the trial court should 
deny plaintiff’s request for attorney fees in its entirety 
because he failed to apply the Pirgu framework. 

In October 2020, the trial court entered an order 
allowing plaintiff to produce a record establishing his 
entitlement to attorney fees: 

Plaintiff’s counsel has fled a request for attorney fees 
of [$]50,000, citing a contingency fee arrangement with his 
client. Counsel has declined to attach a billing statement, 
an affdavit averring the hours invested in this litigation, 
his customary billing rate, specifc years of experience, 
locality rates, or any information upon which this court 
may determine a reasonable fee award, other than the 
existence of a contingency fee agreement. He has not 
attached even that agreement. Based upon this fling the 
Court could exercise its discretion and make no award. 
However, the Court will allow Plaintiff’s counsel to supple-

4 Determining a reasonable attorney fee by multiplying the reason-
able number of hours expended on the case with a reasonable hourly 
rate is known as the “lodestar method.” See Smith, 481 Mich at 547 
(CAVANAGH, J., dissenting). 
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ment his papers on or before October 17, 2020, with any 

supplemental responses due by October 27, 2020. 

In response, plaintiff fled a supplemental brief that 
summarily addressed the factors identifed by the trial 
court but only attached minimal supporting documen-
tation to his brief. Defendant again asked the trial 
court to deny plaintiff’s request for attorney fees in its 
entirety because he failed to satisfy his burden of 
establishing entitlement to those fees. However, the 
trial court once again allowed plaintiff an opportunity 
to produce a record: 

Per the Court’s October 8th, 2020 Order, plaintiff’s 

counsel was allowed to supplement his papers on or before 

October 17, 2020, with any supplemental responses due 

by October 27, 2020. The Court has reviewed the papers 

fled and fnds that the Plaintiff has failed to address the 

Lodestar factor [sic] or present any record of hours ex-

pended in this matter despite this court’s earlier order. If 

the Plaintiff fails to address the Lodestar factors and offer 

records of hours expense by Monday, November 16th, 

2020, the court will disallow all attorney fees. 

Plaintiff promptly fled his second supplemental 
brief as allowed by the trial court, explaining that a 
straightforward application of the lodestar method 
provided for attorney fees of $7,078.50.5 However, 
plaintiff argued, the trial court should nonetheless 
award him attorney fees of $50,000 because Radner’s 
work on the underlying criminal case was a “special 
and rare circumstance[].” Defendant responded that 
plaintiff was not entitled to any attorney fees because 

5 Plaintiff identifed this number by multiplying the hours that 
Radner and his staff expended on the WICA action, 15.73, with Radner’s 
requested hourly rate, $450. 
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he consistently failed to meaningfully apply the Pirgu 

framework or, alternatively, that he was only entitled 
to attorney fees of $1,099. 

The trial court ultimately ruled that plaintiff was 
entitled to attorney fees of $10,000, reasoning as fol-
lows: 

Plaintiff has been afforded two opportunities to perfect 

his prayer for a $50,000.00 fee. While plaintiff avers the 

Lodestar factors are inapplicable, he has admitted that 

using what he, as an offcer of the court, states is his 

$450.00 hourly fee, yields a product of $7,078.50. This 

would account for approximately 16 hours, (15.73) hours, 

invested on this matter prior to settlement. Counsel has 

stated that he believes this is the “rare” and exceptional 

case warranting an hourly rate of over $3,000.00 per hour 

or a fee equal at this hourly rate for over seven times the 

hours actually invested in this case. He has stated that if 

an evidentiary hearing were held, he could establish the 

merit on this enhancement. He has not, however, fled a 

Motion for such a hearing. 

This court values the expertise of counsel for both 

parties. HOWEVER, AN ENHANCEMENT OF THIS 

MAGNITUDE IS BEYOND RARE, IT IS NEARLY UN-

PHATHOMABLE [sic]. The court, however, will extend 

counsel the opportunity to request such a hearing accom-

panied by a witness list on or before Friday, December 11, 

2020, or accept this court’s award of $10,000.00. 

Plaintiff did not request such a hearing, apparently 
accepting the attorney fees of $10,000. Defendant, 
however, moved for reconsideration, arguing that 
plaintiff artifcially infated the number of hours that 
Radner worked on the WICA action by repeatedly 
failing to properly support his request for attorney fees 
with legal analysis and documentation, thereby ex-
tending the litigation. The trial court denied the mo-
tion. 

https://10,000.00
https://3,000.00
https://7,078.50
https://50,000.00
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Defendant now appeals, arguing that the trial court 
erred by awarding attorney fees to plaintiff without 
applying the Pirgu framework. According to defendant, 
plaintiff only is entitled to attorney fees in the amount 
of $466. Plaintiff has responded, arguing that the 
Pirgu framework does not apply to an award of “[r]ea-
sonable attorney fees” under MCL 691.1755(2)(c) and 
that, instead, the contingency agreement between 
plaintiff and Radner should govern the award. 

II. STANDARD OF REVIEW 

“Issues of statutory interpretation are reviewed de 
novo.” Riverview v Sibley Limestone, 270 Mich App 
627, 630; 716 NW2d 615 (2006). In addition, “[w]e 
review a trial court’s determination of the reasonable-
ness of requested attorney fees for an abuse of discre-
tion.” Zoran v Cottrellville Twp, 322 Mich App 470, 475; 
913 NW2d 359 (2017) (quotation marks and citation 
omitted). 

III. ANALYSIS 

Before the WICA became effective on March 29, 
2017, “people who were wrongfully imprisoned by the 
state of Michigan had no recourse against it for com-
pensation” because the state was protected by sover-
eign immunity. Sanford v Michigan, 506 Mich 10, 15; 
954 NW2d 82 (2020). Thus, “[t]he WICA is an express 
waiver of the state’s sovereign immunity.” Id. In this 
regard, MCL 691.1753 provides as follows: 

An individual convicted under the law of this state and 

subsequently imprisoned in a state correctional facility for 

1 or more crimes that he or she did not commit may bring 
an action for compensation against this state in the court 
of claims as allowed by this act. 
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MCL 691.1755(1) provides that a wrongfully impris-
oned individual may recover compensation from defen-
dant by proving the following by clear and convincing 
evidence: 

(a) The plaintiff was convicted of 1 or more crimes 

under the law of this state, was sentenced to a term of 

imprisonment in a state correctional facility for the crime 

or crimes, and served at least part of the sentence. 

(b) The plaintiff’s judgment of conviction was reversed 

or vacated and either the charges were dismissed or the 

plaintiff was determined on retrial to be not guilty. How-

ever, the plaintiff is not entitled to compensation under 

this act if the plaintiff was convicted of another criminal 

offense arising from the same transaction and either that 

offense was not dismissed or the plaintiff was convicted of 

that offense on retrial. 

(c) New evidence demonstrates that the plaintiff did 

not perpetrate the crime and was not an accomplice or 

accessory to the acts that were the basis of the conviction, 

results in the reversal or vacation of the charges in the 

judgment of conviction or a gubernatorial pardon, and 

results in either dismissal of all of the charges or a fnding 

of not guilty on all of the charges on retrial. 

Further, subject to certain exceptions not relevant 
here, MCL 691.1755(2) provides that a successful 
plaintiff is entitled to the following compensation: 

(a) Fifty thousand dollars for each year from the date 

the plaintiff was imprisoned until the date the plaintiff 

was released from prison, regardless of whether the plain-

tiff was released from imprisonment on parole or because 

the maximum sentence was served. For incarceration of 

less than a year in prison, this amount is prorated to 1/365 

of $50,000.00 for every day the plaintiff was incarcerated 

in prison. 

* * * 

https://50,000.00
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(c) Reasonable attorney fees incurred in an action 

under this act. All of the following apply to attorney fees 

under this act: 

(i) The court shall not award attorney fees unless the 

plaintiff has actually paid the amount awarded to the 

attorney. 

(ii) It is not necessary that the plaintiff pay the attor-

ney fees before an initial award under this act. The court 

may award attorney fees on a motion brought after the 

initial award. 

(iii) The attorney fees must not exceed 10% of the total 

amount awarded under subdivisions (a) and (b) or 

$50,000.00, whichever is less, plus expenses. 

(iv) An award of attorney fees under this act may not be 

deducted from the compensation awarded the plaintiff, 

and the plaintiff’s attorney is not entitled to receive 

additional fees from the plaintiff. 

“Michigan follows the ‘American rule’ with respect 
to the payment of attorney fees and costs.” Haliw v 

Sterling Hts, 471 Mich 700, 706; 691 NW2d 753 (2005). 
“Under the American rule, attorney fees generally are 
not recoverable from the losing party as costs in the 
absence of an exception set forth in a statute or court 
rule expressly authorizing such an award.” Id. at 707. 
MCL 691.1755(2)(c) of the WICA is one such exception, 
providing that the trial court “shall” award to a suc-
cessful plaintiff “[r]easonable attorney fees incurred in 
an action under this act.” 

In Smith, 481 Mich 519, our Supreme Court inter-
preted MCR 2.403(O)(6)(b), which provided that in 
certain cases, a party that rejects a case evaluation and 
receives an unfavorable verdict at trial must pay to the 
prevailing party “a reasonable attorney fee based on a 
reasonable hourly or daily rate as determined by the 
trial judge for services necessitated by the rejection of 

https://50,000.00
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the case evaluation.”6 The lead opinion explained that 
determining “a reasonable attorney fee” frst requires 
the trial court to multiply a “reasonable hourly rate by 
the reasonable hours billed [to] produce a baseline 
fgure.” Id. at 533 (opinion by TAYLOR, C.J.).7 Next, the 
Court instructed that the trial court should consider 
the six factors identifed in Wood v Detroit Auto Inter-

Ins Exch, 413 Mich 573; 321 NW2d 653 (1982), and the 
eight factors identifed in MRPC 1.5(a) “to determine 
whether an up or down adjustment is appropriate.” 
Smith, 481 Mich at 529-531 (opinion by TAYLOR, C.J.). 

Eight years later, in Pirgu, 499 Mich at 271, our 
Supreme Court considered “whether the framework for 
calculating a reasonable attorney fee set forth in 
[Smith] applies to attorney fee determinations under 
MCL 500.3148(1) of the no-fault insurance act.”8 The 
Court concluded that the Smith framework did apply 
to such determinations, reasoning as follows: 

Although § 3148(1) is phrased differently than MCR 
2.403(O)(6)(b), those differences are not material to deter-
mining whether the Smith framework applies. The plain 
language of the statute and the court rule both speak in 
terms of a reasonable fee. The operative language trigger-
ing the Smith analysis is the Legislature’s instruction that 
an attorney is entitled to a reasonable fee. . . . Because the 

6 MCR 2.403 was recently amended to omit this provision. 

7 The lead opinion in Smith was authored by Chief Justice TAYLOR and 
joined by Justice YOUNG. Justice CORRIGAN, joined by Justice MARKMAN, 
concurred with the lead opinion in all but one respect, which does not 
implicate the present matter before us. Thus, although there was no 
majority opinion of the Court, Chief Justice TAYLOR’s opinion is control-
ling in the instant case. 

8 MCL 500.3148(1) provided that “[a]n attorney is entitled to a 
reasonable fee . . . in an action for personal or property protection 
insurance benefts which are overdue . . . if the court fnds that the 
insurer unreasonably refused to pay the claim or unreasonably delayed 
in making proper payment.” 
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plain language of § 3148(1) speaks in terms of awarding a 

“reasonable fee,” we conclude that the Smith framework 

governing reasonable fee determinations is equally appli-

cable in this context. [Id. at 279.] 

Further, the Court distilled the Wood and MRPC 1.5(a) 
factors into a single list to assist trial courts: 

(1) the experience, reputation, and ability of the lawyer 

or lawyers performing the services, 

(2) the diffculty of the case, i.e., the novelty and 

diffculty of the questions involved, and the skill requisite 

to perform the legal service properly, 

(3) the amount in question and the results obtained, 

(4) the expenses incurred, 

(5) the nature and length of the professional relation-
ship with the client, 

(6) the likelihood, if apparent to the client, that accep-
tance of the particular employment will preclude other 
employment by the lawyer, 

(7) the time limitations imposed by the client or by the 
circumstances, and 

(8) whether the fee is fxed or contingent. [Id. at 282.] 

In this case, the operative language of MCL 
691.1755(2)(c) provides that a successful WICA plain-
tiff is entitled to “[r]easonable attorney fees incurred in 
an action under this act.” We agree with defendant 
that the Pirgu framework is applicable to this statute. 

As explained in Pirgu, the triggering operative lan-
guage for the application of the Pirgu framework “is the 
Legislature’s instruction that an attorney is entitled to a 

reasonable fee.” Pirgu, 499 Mich at 279. MCL 
691.1755(2)(c) refers to “[r]easonable attorney fees,” 
which is plainly an instruction that an attorney repre-
senting a successful WICA plaintiff is entitled to a 
reasonable fee. It is unlike, for example, MCL 15.271(4) 
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of the Open Meetings Act (OMA), MCL 15.261 et seq., 
which provides that a successful OMA plaintiff is 
entitled to “court costs and actual attorney fees for the 
action.” 

We have regularly applied the Pirgu framework, or 
its predecessor Smith framework, to statutes that refer 
to “reasonable attorney fees.” For example, in Cadwell 

v Highland Park, 324 Mich App 642, 655 & n 2; 922 
NW2d 639 (2018), we applied the Pirgu framework to 
MCL 15.364 of the Whistleblowers’ Protection Act, 
MCL 15.361 et seq., which provides that “[a] court may 
also award the complainant all or a portion of the costs 
of litigation, including reasonable attorney fees and 
witness fees, if the court determines that the award is 
appropriate.” Similarly, in Powers v Brown, 328 Mich 
App 617, 621; 939 NW2d 733 (2019), we applied the 
Pirgu framework to MCL 600.2919a(1), which provides 
that a person damaged by statutory conversion “may 
recover 3 times the amount of actual damages sus-
tained, plus costs and reasonable attorney fees[.]” And 
in Kennedy v Robert Lee Auto Sales, 313 Mich App 277, 
294-295; 882 NW2d 563 (2015), we applied the Smith 

framework to MCL 445.911(2) of the Michigan Con-
sumer Protection Act, MCL 445.901 et seq., which 
provides that “a person who suffers loss . . . may bring 
an action to recover actual damages or $250.00, which-
ever is greater, together with reasonable attorneys’ 
fees.”9 Our conclusion today is consistent with such 
cases, in which the statutory language “reasonable 
attorney fees” communicates that the Pirgu framework 
should presumptively be applied unless additional 
language suggests otherwise. 

9 MCL 445.911(2) was subsequently amended, but the changes are 
immaterial to the substance of the statute. See 2020 PA 296. 
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We acknowledge that MCL 691.1755(2)(c) refers to 
“[r]easonable attorney fees” that are “incurred,” 
thereby arguably signaling that any fees that are 
actually incurred by a successful WICA plaintiff are 
recoverable, assuming that the fees are “reasonable.” 
However, we have applied the Pirgu framework to the 
previous version of MCR 2.114(E),10 which provided 
that the trial court may order a party to pay “the 
amount of the reasonable expenses incurred because of 
the fling of the [frivolous] document, including reason-
able attorney fees.” See Pioneer State Mut Ins Co v 

Michalek, 330 Mich App 138, 147-149; 946 NW2d 812 
(2019). Thus, the mere fact that MCL 691.1755(2)(c) 
refers to “[r]easonable attorney fees” that are “in-
curred” by the successful WICA plaintiff does not 
preclude application of the Pirgu framework. 

Plaintiff argues that this case is controlled by Dep’t 

of Transp v Randolph, 461 Mich 757; 610 NW2d 893 
(2000). We disagree. In that case, our Supreme Court 
interpreted MCL 213.66(3), which provided that cer-
tain successful litigants in a condemnation proceeding 
were entitled to “reimbursement in whole or in part to 
the owner by the agency of the owner’s reasonable 
attorney’s fees . . . . The reasonableness of the owner’s 
attorney fees shall be determined by the court.” See id. 
at 761.11 Our Supreme Court rejected application of the 
lodestar method to MCL 213.66(3), explaining that 
“the focus of the reasonableness determination clearly 
is on the owner’s attorney fees.” Id. at 766. Randolph is 
distinguishable from this case because the statute in 
that case referred to “reimbursement” of “the owner’s 
attorney fees.” This language directed the trial court to 
focus on the attorney fees specifcally incurred and 

10 MCR 2.114 has since been repealed. 

11 MCL 213.66 was amended by 1996 PA 474 and 2006 PA 370. 
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paid by the property owner. See id.; see also Smith, 481 
Mich at 537 (opinion by TAYLOR, C.J.) (“In Randolph, 
we specifcally noted that MCL 213.66(3) requires 
consideration of whether actual fees are reasonable, 
and that this is different from fee-shifting statutes that 
simply authorize the trial court to award ‘reasonable 
attorney fees’ without regard to the fees actually 
charged.”). Here, in contrast, MCL 691.1755(2)(c) does 
not include language such as “the plaintiff’s attorney 
fees” or “actual attorney fees” to signal that the specifc 
fees actually incurred and paid by the successful WICA 
plaintiff are the presumptive baseline.12 

12 Plaintiff argues that MCL 691.1755(2)(c) creates a “reimbursement” 
scheme whereby the successful WICA plaintiff must frst pay the 
agreed-upon attorney fees to his or her counsel, and then counsel must 
repay those fees to the plaintiff and await an award from the trial court. 
Thus, plaintiff argues, the agreed-upon attorney fees—so long as they 
are reasonable—must be awarded by the trial court based on a round-
trip, illusory exchange of funds. We disagree. 

While we acknowledge that MCL 691.1755(2)(c) is not a model of 
clarity, we do not interpret that provision as requiring a symbolic 
exchange between the successful WICA plaintiff and his or her counsel. 
Instead, the most reasonable understanding of MCL 691.1755(2)(c) is 
that the trial court must frst identify the amount of “[r]easonable 
attorney fees” under the Pirgu framework to which the plaintiff is 
entitled. Then, under MCL 691.1755(2)(c)(i), the plaintiff must pay that 
amount to his or her counsel. Once the plaintiff does so, the trial court 
affrmatively awards that amount to him or her under MCL 
691.1755(2)(c). In other words, while plaintiff is correct that MCL 
691.1755(2)(c) requires reimbursement, the reimbursement is for “[r]ea-
sonable attorney fees” under WICA, not actual attorney fees that are 
“reasonable” as determined elsewhere by the plaintiff and his or her 
counsel. 

This scheme ensures that the plaintiff receives precisely the amount 
of compensation for the wrongful imprisonment to which he or she is 
entitled under the WICA regardless of attorney fees incurred elsewhere. 
The plaintiff cannot receive even a temporary windfall from the award 
of attorney fees because those fees must frst be paid to counsel under 
MCL 691.1755(2)(c)(i). And the plaintiff cannot suffer a reduction in 
compensation because, under MCL 691.1755(2)(c)(iv), “[a]n award of 

https://baseline.12
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Regardless, plaintiff argues that, for public-policy 
reasons, the trial court should include an attorney’s 
work on the underlying criminal case in calculating the 
“[r]easonable attorney fees” awardable to a successful 
WICA plaintiff under MCL 691.1755(2)(c). Plaintiff 
acknowledged at oral argument that such an outcome 
would “ideally” be required by the Legislature, but he 
nonetheless maintains that because the Legislature 
has not clearly done so, we should establish caselaw to 
that effect. However, as commendable as the efforts of 
plaintiff’s counsel were in righting the wrong commit-
ted against plaintiff, a court “may not award attorney 
fees . . . solely on the basis of what it perceives to be 
fair or on equitable principles.” Reed v Reed, 265 Mich 
App 131, 166; 693 NW2d 825 (2005). This type of policy 
consideration is for the Legislature to make, not the 
judiciary. Thus, to the extent that plaintiff’s policy 
argument would require us to reject the Pirgu frame-
work, we decline to adopt it and leave it to the 
Legislature to do so if it chooses. 

We note that plaintiff conceded, in both the trial 
court and this Court, that the italicized language 
“[r]easonable attorney fees incurred in an action under 
this act” contemplates only hours expended in the 
WICA action itself, not the underlying criminal case. 
For example, in his October 16, 2020 brief, plaintiff 
stated as follows: “Plaintiff readily admits, and in-
cluded in his original motion, that the attorney fees he 
would be entitled to under a strict Lodestar analysis, 
will be extremely limited to only the work done on the 
WICA case itself.” Similarly, in his brief on appeal, 
plaintiff states as follows: “Counsel and his staff 

attorney fees under this act may not be deducted from the compensation 
awarded the plaintiff, and the plaintiff’s attorney is not entitled to 
receive additional fees from the plaintiff.” 
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worked for just shy of fve years on securing Mr. 
Burton’s release . . . all of which was before the fling 
of the instant WICA action, and therefore none of 
which is time spent on the instant WICA action for 
purposes of attorney fees.” Therefore, as plaintiff con-
cedes, we will consider the “reasonable number of 
hours” expended in the WICA matter before us, for the 
purposes of the Pirgu framework, which does not 
include any hours plaintiff’s counsel expended in the 
underlying criminal case. Based on plaintiff’s position, 
whether WICA, as written, encompasses these types of 
fees is left for another day. 

Having concluded that the Pirgu framework applies 
to an award of “[r]easonable attorney fees” under MCL 
691.1755(2)(c), we further conclude that the trial court 
abused its discretion by awarding plaintiff $10,000 in 
attorney fees without applying the Pirgu framework in 
its order. Accordingly, further proceedings in the Court 
of Claims are warranted. See Pirgu, 499 Mich at 282 
(“In order to facilitate appellate review, the trial court 
should briefy discuss its view of each of the factors 
above on the record and justify the relevance and use of 
any additional factors.”). Application of that frame-
work, as the trial court implicitly recognized in its 
earlier orders, requires consideration of “the reason-
able hourly rate customarily charged in the locality for 
similar services” multiplied by “the reasonable number 
of hours expended in the case to arrive at a baseline 
fgure” and the eight-factor list identifed in Pirgu. See 
id. at 281-282. Consequently, on remand, the trial 
court should multiply the reasonable hourly rate 
charged in the locality for similar services by the 
reasonable number of hours that Radner expended in 
the WICA action to reach a baseline fgure, and then 
the trial court must expressly consider the Pirgu 

factors to determine whether an increase or decrease 
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from the baseline fgure is warranted. In addition, the 
trial court may consider “additional relevant factors” 
in its discretion. See id. at 282. 

IV. CONCLUSION 

The Pirgu framework applies to an award of attor-
ney fees under MCL 691.1755(2)(c), and the trial court 
abused its discretion by awarding attorney fees to 
plaintiff without an express application of that frame-
work. Accordingly, we vacate the judgment of the trial 
court awarding plaintiff $10,000 in attorney fees and 
remand to that court for further proceedings that are 
consistent with our opinion.13 We do not retain juris-
diction. 

CAVANAGH, P.J., and JANSEN, J., concurred with 
RIORDAN, J. 

13 Defendant argues that we should decide the amount of attorney fees 
to which plaintiff is entitled on our own accord. However, given the novel 
legal issues involved in this case, we conclude that a remand to the trial 
court is more appropriate. 

https://opinion.13
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PEOPLE v PROPP (ON REMAND) 

Docket No. 343255. Submitted January 3, 2022, at Lansing. Decided 
February 24, 2022, at 9:10 a.m. Leave to appeal sought. 

Robert L. Propp was convicted following a jury trial in the Saginaw 
Circuit Court of frst-degree premeditated murder, MCL 
750.316(a)(1). The victim, defendant’s ex-girlfriend and the 
mother of his child, was found dead in her own bed. Defendant, 
who had spent the night with the victim, gave the police several 
conficting accounts of what had happened in the preceding 
hours; however, it was undisputed that the victim had died by 
neck compression. Before trial, defendant moved for funds to 
retain an expert in the area of erotic asphyxiation, claiming that 
the testimony was necessary to support his claim that the victim’s 
death was accidental. The court, Darnell Jackson, J., denied the 
motion, reasoning that the record did not support that theory. The 
prosecution then moved to introduce evidence of defendant’s prior 
acts of domestic violence against his ex-wife; the majority of the 
evidence came in the form of statements the victim had made to 
friends and family members concerning her relationship with 
defendant. The court granted the prosecution’s motion in its 
entirety, and the jury ultimately found defendant guilty as 
charged. The Court of Appeals, METER and FORT HOOD, JJ. 
(MURRAY, C.J., concurring), affrmed defendant’s conviction. 330 
Mich App 151 (2019). In affrming the trial court’s denial of 
defendant’s motion for funds to retain an expert, the Court of 
Appeals reasoned that because defendant sought appointment of 
an expert to assert the “affrmative defense” that the victim had 
died accidentally, he was required—but had failed—to addition-
ally demonstrate a substantial basis for the defense. In affrming 
the trial court’s decision to admit other-acts evidence, the Court of 
Appeals concluded that admission of domestic-abuse other-acts 
evidence under MCL 768.27b(1), was only limited by MRE 403, 
not by any other rules related to the admission of evidence. 
Defendant appealed, and the Supreme Court granted the appli-
cation. 506 Mich 939 (2020). In a unanimous opinion by Justice 
BERNSTEIN, the Supreme Court reversed in part and vacated in 
part the Court of Appeals opinion and remanded the case to the 
Court of Appeals for further consideration. 508 Mich 374 (2021). 
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In so doing, the Supreme Court concluded that the Court of 

Appeals erred by applying the wrong standard of review to 

defendant’s request for expert assistance and by failing to con-

sider other rules of evidence when determining the admissibility 

of prior acts. 

On remand, the Court of Appeals held: 

1. The due-process analysis in Ake v Oklahoma, 470 US 68 

(1985), governs the issue of whether a criminal defendant is 

entitled to the appointment of an expert witness at government 

expense. In turn, the reasonable-probability standard set forth in 

Moore v Kemp, 809 F2d 702 (CA 11, 1987), is the appropriate 

standard for courts to apply in determining whether an indigent 

criminal defendant has made a suffcient showing to be entitled to 

expert assistance at government expense under Ake’s due-process 

analysis. In particular, a defendant must show the trial court that 

there exists a reasonable probability that (1) an expert would be 

of assistance to the defendant and (2) denial of expert assistance 

would result in a fundamentally unfair trial. In this case, the 
Court of Appeals adopted then Chief Judge MURRAY’s analysis in 
his concurring opinion to conclude that defendant satisfed the 
frst part of the reasonable-probability standard because defense 
counsel provided a suffcient demonstration of a substantial basis 
for the defense by informing the trial court that the medical 
examiner’s testimony would be that the victim died from stran-
gulation, that defendant and the victim had previously been a 
couple, that erotic asphyxiation is a somewhat unknown defense 
in Michigan, that the proposed expert would be able to testify 
about the practice of erotic asphyxiation, and that individuals can 
die through the practice. However, no error requiring reversal 
occurred on this issue because it was not reasonably probable 
that the denial of this expert assistance resulted in a fundamen-
tally unfair trial. The testimony of the prosecution’s expert (that 
the expert recognized the practice of erotic asphyxiation and that 
the victim’s death could have resulted from that practice), in 
conjunction with defendant’s testimony about the circumstances 
surrounding the victim’s death (that he killed her accidentally 
while practicing erotic asphyxiation), presented the jury with a 
full and complete picture regarding the circumstances surround-
ing the victim’s death. In addition, the essence of the defense was 
not so technical or complex that testimony from an expert would 
have been particularly helpful to the defense or the jury; the 
proposed expert’s testimony was to inform the jury of the defense; 
and that information was ably conveyed to the jury by defendant 
and his trial counsel without an independent defense expert. 
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Accordingly, the trial court did not err by denying defendant’s 

motion to appoint an expert witness on the subject of erotic 

asphyxiation. 

2. Defendant set forth numerous instances of alleged hearsay 

statements that were admitted at trial. Although some of the 

statements identifed by defendant qualifed as hearsay, several 

did not, and it was proper for the trial court to admit the 

remainder either for nonhearsay purposes or under the MRE 

803(3) exception, which addresses then-existing mental, emo-

tional, or physical conditions. In particular, even if certain testi-
mony qualifed as hearsay, all the victim’s statements regarding 
defendant’s pattern of stalking, threats, and domestic violence 
were admissible under that rule as evidence concerning the 
victim’s state of mind, as well as her fear of defendant. To the 
extent that a few of the victim’s cited statements might have 
qualifed as inadmissible hearsay that could not have been 
admitted for such nonhearsay purposes, defendant failed to rebut 
the presumption that the error was harmless. Accordingly, defen-
dant failed to demonstrate that it was more likely than not that 
the trial court’s purported evidentiary error was outcome-
determinative. 

Affrmed. 

Dana Nessel, Attorney General, Fadwa A. Hammoud, 
Solicitor General, John A. McColgan, Jr., Prosecuting 
Attorney, Nathan J. Collison, Chief Appellate Attorney, 
and Carmen R. Fillmore, Assistant Prosecuting Attor-
ney, for the people. 

State Appellate Defender (by Douglas W. Baker and 
Steven D. Helton) for defendant. 

ON REMAND 

Before: MURRAY, P.J., and K. F. KELLY and BORRELLO, 
JJ. 

PER CURIAM. In People v Propp, 330 Mich App 151; 
946 NW2d 786 (2019) (Propp I), we affrmed defen-
dant’s conviction and sentence of life imprisonment 
without the possibility of parole for frst-degree pre-
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meditated murder.1 The Supreme Court granted defen-
dant leave to appeal, People v Propp, 506 Mich 939 
(2020), and issued a decision reversing in part, and 
vacating in part, this Court’s opinion, and remanding 
for further consideration, People v Propp, 508 Mich 
374, 378, 387; 976 NW2d 1 (2021) (Propp II). Specif-
cally, the Court sent back the following issues for us to 
resolve: 

We conclude that the Court of Appeals erred by apply-

ing the wrong standard to review defendant’s request for 

expert assistance and by failing to consider other rules of 

evidence when determining the admissibility of prior acts. 
Accordingly, we vacate Part II of the judgment of the Court 
of Appeals addressing due process, reverse Part IV of the 
judgment of the Court of Appeals addressing the applica-
tion of MCL 768.27b, and remand to that same court for 
further proceedings not inconsistent with this opinion. We 
do not retain jurisdiction. [Propp II, 508 Mich at 387.] 

We again affrm defendant’s conviction and sentence. 

In the interest of judicial effciency, we assume the 
reader is familiar with the facts as laid out in Propp I, 
330 Mich App at 156-159 (opinion of the Court), and 
the reasoning and conclusions of the Supreme Court in 
Propp II. Our decision below is made in light of both 
prior decisions. 

As a threshold consideration, because the Supreme 
Court held that it was reversing the analysis in Part IV 
of this Court’s opinion “addressing the application of 
MCL 768.27b,” Propp II, 508 Mich at 387, we are not 
required to reconsider defendant’s argument—which 
was also analyzed in Part IV of Propp I—“that testi-
mony from his ex-wife that defendant sexually as-
saulted her during the course of their marriage was 

1 The panel was partially split on the reasoning. Compare Propp, 330 
Mich App at 159-183, with id. at 184-188 (MURRAY, C.J., concurring). 



656 340 MICH APP 652 [Feb 

inadmissible under MRE 403,” Propp I, 330 Mich App 
at 181-183. Rather, viewing the Supreme Court’s re-
mand instructions in context, the two issues on re-
mand are (1) whether defendant is entitled to a new 
trial as a result of the trial court’s denial of his motion 
to appoint an expert witness at state expense and (2) 
whether the trial court committed error requiring 
reversal by admitting certain hearsay statements con-
cerning “other acts” of stalking or domestic violence 
committed by defendant. We now turn to those issues. 

I. FAILURE TO APPOINT AN EXPERT AT STATE EXPENSE 

For the reasons stated in then-Chief Judge MURRAY’s 
concurrence in Propp I, we hold that the trial court did 
not commit error entitling defendant to a new trial by 
denying defendant’s motion to appoint an expert in 
erotic asphyxiation at state expense.2 

In People v Kennedy, 502 Mich 206, 213; 917 NW2d 
355 (2018), the Court addressed two fundamental legal 
questions: (1) “what law applies to [a] defendant’s 
claim that the trial court violated his due process 
rights when it denied his request for the appointment 

2 We frst ensure that the issue has been properly preserved. In his 
motion to appoint an expert witness at state expense, defendant did not 
expressly cite any supporting constitutional provision, but he did argue 
that the appointment of an expert was necessary for him to “hav[e] a fair 
opportunity to present his defense[.]” Consequently, under a forgiving 
approach to issue-preservation, the instant due-process issue is subject 
to review “under the standard for preserved constitutional error.” See 
People v Kennedy, 505 Mich 1031 (2020) (reversing this Court’s holding 
that a due-process challenge like the one at bar was unpreserved—and 
thus subject to plain-error review—and remanding for this Court’s 
“reconsideration under the standard for preserved constitutional er-
ror”). Under that standard, if an error occurred, the prosecution has the 
burden of proving, beyond a reasonable doubt, that the error was 
harmless. See People v Carines, 460 Mich 750, 774; 597 NW2d 130 
(1999). 



657 2022] PEOPLE V PROPP (ON REMAND) 

of a[n] . . . expert” and (2) “what showing [a] defendant 
must make to be entitled to the appointment of the 
expert.” With regard to the frst of those issues, the 
Supreme Court decided that Ake v Oklahoma, 470 US 
68; 105 S Ct 1087; 84 L Ed 2d 53 (1985), “sets forth the 
due process analysis that a court must use when an 
indigent criminal defendant claims he or she has not 
been provided the basic tools of an adequate defense 
and therefore did not have an adequate opportunity to 
present his or her claims fairly within the adversarial 
system.” Kennedy, 502 Mich at 218 (quotation marks, 
citation, and brackets omitted). However, turning to 
the second inquiry, the Supreme Court recognized that 
Ake is not particularly helpful: 

Although Ake governs requests by an indigent criminal 
defendant for the appointment of an expert at government 
expense, the [United States] Supreme Court has not 
explained how this showing must be made. This question 
is critical. Until an expert is consulted, a defendant might 
often be unaware of how, precisely, the expert would aid 
the defense. If, in such cases, the defendant were required 
to prove in detail with a high degree of certainty that an 
expert would beneft the defense, the defendant would 
essentially be tasked with the impossible: to get an expert, 
the defendant would need to already know what the 
expert would say. At the same time, the defendant’s bare 
assertion that an expert would be benefcial cannot, with-
out more, entitle him or her to an expert; otherwise, every 
defendant would receive funds for experts upon request. 
[Id. at 225-226 (citations omitted).] 

In answering this question, the Court adopted the 
“reasonable probability” standard from Moore v Kemp, 
809 F2d 702 (CA 11, 1987), under which 

“[a] defendant must demonstrate something more than a 
mere possibility of assistance from a requested expert; due 
process does not require the government automatically to 
provide indigent defendants with expert assistance upon 
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demand. Rather . . . a defendant must show the trial court 

that there exists a reasonable probability both that an 

expert would be of assistance to the defense and that 

denial of expert assistance would result in a fundamen-

tally unfair trial. Thus, if a defendant wants an expert to 

assist his attorney in confronting the prosecution’s 

proof—by preparing counsel to cross-examine the prosecu-

tion’s experts or by providing rebuttal testimony—he 

must inform the court of the nature of the prosecution’s 

case and how the requested expert would be useful. At the 

very least, he must inform the trial court about the nature 

of the crime and the evidence linking him to the crime. By 

the same token, if the defendant desires the appointment 

of an expert so that he can present an affrmative defense, 

such as insanity, he must demonstrate a substantial basis 

for the defense, as the defendant did in Ake. In each 

instance, the defendant’s showing must also include a 

specifc description of the expert or experts desired; with-

out this basic information, the court would be unable to 

grant the defendant’s motion, because the court would not 

know what type of expert was needed. In addition, the 

defendant should inform the court why the particular 

expert is necessary. We recognize that defense counsel 

may be unfamiliar with the specifc scientifc theories 

implicated in a case and therefore cannot be expected to 

provide the court with a detailed analysis of the assistance 

an appointed expert might provide. We do believe, how-

ever, that defense counsel is obligated to inform himself 

about the specifc scientifc area in question and to provide 

the court with as much information as possible concerning 

the usefulness of the requested expert to the defense’s 

case.” [Kennedy, 502 Mich at 227, quoting Moore, 809 F2d 

at 712.] 

“In particular,” the Supreme Court emphasized, “ ‘a 
defendant must show the trial court that there exists a 
reasonable probability both that an expert would be of 
assistance to the defense and that denial of expert 

assistance would result in a fundamentally unfair 
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trial.’ ” Kennedy, 502 Mich at 228 (emphasis added), 
quoting Moore, 809 F2d at 712. 

In Propp I, 330 Mich App at 184-185, the concurring 
judge analyzed the issue as follows: 

[W]ith respect to the appointment of a defense expert 

witness at the state’s expense, I would conclude that 

defendant satisfed the frst part of the “reasonable prob-

ability” standard from [Moore], adopted by the Supreme 

Court in [Kennedy]. . . . 

Several courts have recognized that the process of 

evaluating the “reasonable probability” standard is a 

“dynamic one” that is, naturally, very case specifc. Moore 

v State, 390 Md 343, 369; 889 A2d 325 (2005). This case is 

neither heavy on the facts nor on the science or legal 

theories presented. In both defendant’s motion and sup-

porting brief, as well as at the motion hearing, defense 

counsel informed the trial court about “the nature of the 

crime and the evidence linking [defendant] to the crime,” 
Kennedy, 502 Mich at 227, quoting Moore, 809 F2d at 712 
(quotation marks omitted), by indicating that defendant 
was being prosecuted for murder and that his defense was 
that he accidentally killed the victim through erotic as-
phyxiation. Defense counsel also . . . inform[ed] the trial 
court that the medical examiner’s testimony would be that 
the victim died from strangulation, that defendant and 
the victim had previously been a couple, that erotic 
asphyxiation is a somewhat unknown defense in Michi-
gan, that the proposed expert would be able to testify as to 
the practice of erotic asphyxiation, and that individuals 
can die through the practice.[3] Although this information 
is not nearly as detailed as that provided by the defendant 

3 Defendant’s trial counsel also informed the trial court that the 
defense had located a specifc psychologist that it wished to retain as its 
expert in this area. See Moore, 809 F2d at 712 (“[T]he defendant’s 
showing must also include a specifc description of the expert or experts 
desired; without this basic information, the court would be unable to 
grant the defendant’s motion, because the court would not know what 
type of expert was needed.”). 
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in [Ake], the Ake Court specifcally noted that it was not 

expressing an “opinion as to whether any of these fac-

tors . . . , alone or in combination, is necessary to make 

this fnding.” Because a reading of Ake, Moore, and Ken-

nedy does not lead to the conclusion that defendant’s 

burden of production is an overly burdensome one, I would 

hold that defendant satisfed the frst portion of the 

reasonable-probability standard adopted in Kennedy. 

However, as the majority concluded, in the end it is not 

reasonably probable that the denial of this expert assis-
tance resulted in a fundamentally unfair trial. Kennedy, 
502 Mich at 227. As ably recounted by the majority, in 
front of the jury the prosecution’s expert recognized the 
practice of erotic asphyxiation and that the victim’s death 
could have resulted from that practice. This testimony, in 
conjunction with defendant’s testimony about the circum-
stances surrounding the victim’s death, presented the jury 
with a full and complete picture regarding the circum-
stances surrounding the victim’s death, or at least defen-
dant’s version as to how it occurred. See Stephens v Kemp, 
846 F2d 642, 646-647 (CA 11, 1988). As a result, no error 
requiring reversal occurred on this issue. [Propp I, 330 
Mich App at 184-185 (MURRAY, C.J., concurring) (fourth 
alteration in original).] 

We agree and adopt that analysis in full. In addition, 
we note that, although the practice of erotic asphyxia-
tion may have been unfamiliar—or entirely 
unknown—to certain jurors, the essence of the defense 
was not so technical or complex that testimony from an 
expert would have been particularly helpful to the 
defense or the jury. See Propp II, 508 Mich at 382 
(observing that the defense at issue here is not an 
affrmative defense at all, but rather a variety of 
“accident” argument that simply seeks to undermine 
the intent element for murder). As defendant’s trial 
counsel admitted at the hearing on the motion to 
appoint an expert, the proposed expert’s testimony was 
not intended to tell “the jury . . . what happened,” but 
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rather to inform “the jury that this is this young man’s 
defense, and this is what he says happened.” But at 
trial, that very information was ably conveyed to the 
jury by defendant and his trial counsel without an 
independent defense expert. And, no additional expert 
testimony was necessary to explain such a simple 
concept to the jury—i.e., that defendant was claiming 
that he did not intend to kill the victim and that he 
must have done so accidentally while restricting her 
airfow (at her request) during a consensual sexual 
encounter. For these reasons, we hold that the trial 
court did not commit any error entitling defendant to a 
new trial by denying his motion to appoint a defense 
expert on the subject of erotic asphyxiation. 

II. HEARSAY 

We again frst look to whether the issue has been 
preserved. At the outset of defendant’s trial, he was 
granted a standing objection with regard to any hear-
say statements introduced as a result of the trial 
court’s pretrial ruling regarding the admissibility of 
such statements under MCL 768.27b(1). Thus, this 
issue is preserved. See People v Hamilton, 501 Mich 
1075 (2018). 

As observed in People v Burns, 494 Mich 104, 110; 
832 NW2d 738 (2013): 

A trial court’s decision to admit or exclude evidence is 
reviewed for an abuse of discretion. Preliminary questions 
of law, including whether a rule of evidence precludes the 
admission of evidence, are reviewed de novo. Likewise, 
interpretation of a court rule is a question of law that we 
review de novo. [Citations omitted.] 

Under the harmless-error rule set forth in MCL 
769.26, it is presumed that preserved, nonconstitu-
tional error—such as evidentiary error—is harmless, 
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and to overcome that presumption the appellant bears 
the burden of demonstrating, on the strength of the 
entire record, “that it is more probable than not that 
the error was outcome determinative.” People v Lukity, 
460 Mich 484, 493, 495-496, 502; 596 NW2d 607 
(1999). 

“In general, hearsay—an out-of-court statement of-
fered to prove the truth of the matter asserted—may not 
be admitted into evidence. MRE 801; MRE 802.” People 

v Green, 313 Mich App 526, 531; 884 NW2d 838 (2015). 
As noted in Propp I, 330 Mich App at 188 & n 4 (MURRAY, 
C.J., concurring), at oral argument before this Court the 
prosecution conceded that at least some hearsay evi-
dence was seemingly admitted at trial, though the 
prosecution continued to assert that the vast majority of 
the alleged hearsay statements identifed by defendant 
had been properly admitted for a variety of reasons or 
did not entitle defendant to appellate relief. Specifcally, 
the prosecution argued that most of the alleged hearsay 
statements were nonassertive (i.e., were not “hearsay” 
in the frst instance); that they were properly admitted 
for nonhearsay purposes (i.e., for reasons other than 
proving the truth of the matter asserted); or that they 
did not warrant relief for defendant on appeal because 
they had been introduced by defense counsel—not the 
prosecution—at trial. The prosecution also argued that, 
to the extent that defendant sought to “challenge[] 
alleged hearsay . . . in general,” he had abandoned any 
claim of error with regard to statements he failed to 
identify “with particularity” in his brief on appeal. 
Finally, the prosecution argued that, with regard to any 
inadmissible hearsay that was introduced at trial, de-
fendant had failed to carry his burden under the 
harmless-error test of demonstrating that it was more 
likely than not that the error was outcome-
determinative. 
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In reply, defendant argued, among other things, that 
the alleged hearsay statements had been “clearly set 
forth” in his initial brief on appeal. For purposes of 
clarifcation, however, defendant provided the follow-
ing list: 

• Vivian Colvin testifed that Ms. Thornton “told me 

that he had choked her in her sister’s bath-

room[.] . . . He had her neck like that and had her 

against the wall, and she had told me that she was 

afraid she was going to pass out because she was 

starting to see spots or stars and he eventually let 

her go. . . . She told me that he told her then, see 

how easy it would be for me to shut you up.” 

• When asked if Ms. Thornton indicated to her that 

Mr. Propp had physically assaulted her on any other 

occasions, Vivian Colvin testifed that “a lot of it was 

done, she stated, where Willow couldn’t see, like, he 

would pull the back of her hair, like at the bottom of 

the back of your hair and say things to her where 

Willow couldn’t see what they were doing. I did 

another time see bruises on her arm, and jokingly, 

because I already knew what was going on, I said 

what happened there Melissa?” 

• Deanne Hollingshead testifed that police told her 

that they had found Mr. Propp around the block 

from her house with a knife after she saw someone 

attempting to pry into her bathroom window and 

called the police. 

• Stefanie Thornton testifed that Mr. Propp “told 

[Ms. Thornton] that they needed to hang out, or else 

he was going to take Willow from her.” 

• Erika Betts testifed that Ms. Thornton told her that 

she and Mr. Propp were not getting back together 

after having broken up, and that “if I don’t cooperate 
with him, he threatens me that I won’t see my 
daughter, Willow, again, he’ll keep her from me, 
and, you know, I’m afraid of what he might do.’’ 
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• Stefanie Thornton testifed that Ms. Thornton 

moved out “because [Mr. Propp] had a drug problem 

and money problems, and he had stolen from her.” 

• Rikki-Jo Cunningham testifed that Ms. Thornton 

moved out of the house she shared with Mr. Propp 

“[b]ecause I was told that he had a coke problem.” 

• Stefanie Thornton testifed that “sometimes [Ms. 

Thornton] would try to leave and [Mr. Propp] would 

take her keys and her phone and he wouldn’t give 

them back, and on a couple of occasions, he threw 

them out in the road.” 

• Stefanie Thornton testifed “one time Melissa called 

me over because he had broken a bunch of dishes in 

the kitchen and Willow swallowed a piece of glass.” 

• Stefanie Thornton testifed that “right after Willow 

was born, he shook up a bunch of 2-liters of pop and 

sprayed them all over the house. And she had just 

had a C-section, so I came over and I cleaned it up.” 

• Stefanie Thornton testifed Ms. Thornton “called me 

and told me she was really upset, crying, because he 

threw [Ms. Thornton’s infnity lights] off of their 

balcony.” 

• Stefanie Thornton testifed, “one day I was at work, 
and my mom called me and said that Rob had took 
Melissa’s phone from her, and Melissa had to go to 
Delta that night for school, and she was scared that 
Melissa would be without a phone [] in a snow-
storm.” 

• Stefanie Thornton testifed that Mr. Propp once 
admitted to Ms. Thornton that he left his young 
children unattended at night while he was appar-
ently out stalking her. 

• Cameron Dietrich testifed that he had multiple 
conversations with Ms. Thornton about Mr. Propp 
stalking her. 

• Rikki-Jo Cunningham testifed that Mr. Propp, 
“would constantly be texting her and calling her 
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nonstop,” and that Ms. Thornton “said she saw his 

vehicle pass a couple of times,” when they were at a 

bar together. 

• Stefanie Thornton testifed that while she was with 

Ms. Thornton in Detroit, Mr. Propp “called her from 

the time we left until the time we got back,” because, 

“he was upset because he thought she was dressed 

inappropriately.” 

• Angela Thornton testifed that Ms. Thornton told 

her that Mr. Propp had driven through the alley 

near White’s Bar where Angela and Ms. Thornton 

were having a drink. 

• Deanne Hollingshead testifed that Mr. Propp once 

“picked a fght with my uncle because he wouldn’t 

tell him where I went.’’ Ms. Hollingshead also testi-

fed that Mr. Propp once went to her grandmother’s 

house looking for her, and her grandmother told him 

that she may be at her aunt’s house in Chicago, so 

Mr. Propp showed up at her aunt’s house in Chicago 

looking for her, but she was not there either. [Record 

citations omitted; alteration in original.] 

As an initial consideration, several of the above-
listed statements are instances of hearsay within 
hearsay—that is, they are the victim’s out-of-court 
assertions concerning other out-of-court assertions al-
legedly made by defendant. “Hearsay included within 
hearsay is not excluded under the hearsay rule if each 
part of the combined statements conforms with an 
exception to the hearsay rule provided in these rules.” 
MRE 805. However, as argued by the prosecution, any 
out-of-court statements made by defendant did not 
constitute hearsay because they qualify as admissions 
by a party opponent. See MRE 801(d)(2); People v 

Herndon, 246 Mich App 371, 408; 633 NW2d 376 
(2001). Thus, as to any instances of “hearsay within 
hearsay,” the proper focus is whether the victim’s 
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out-of-court statement constituted inadmissible hear-
say. 

As another initial consideration, this Court is not 
bound by the prosecution’s confession of error or its 
interpretation of the court rules governing hearsay. 
See People v Perry, 317 Mich App 589, 601; 895 NW2d 
216 (2016) (“[W]e are not beholden to the prosecution’s 
concession and conclude that the plain language of the 
statute permits multiple convictions for uttering mul-
tiple notes during only one transaction.”). Here, al-
though some of the statements that defendant identi-
fed qualify as hearsay, several do not, and it was 
seemingly proper for the trial court to admit the 
remainder either for nonhearsay purposes or under the 
exception set forth by MRE 803(3) (“Then Existing 
Mental, Emotional, or Physical Condition.”).4 

To begin with, several of the alleged hearsay “state-
ments” are either questions—e.g., “[S]ee how easy it 
would be for me to shut you up[?]”—or are seemingly 
in-court testimony about various events given by eye-
witnesses with frsthand knowledge—e.g., Colvin’s tes-
timony about seeing bruises on the victim’s arm in the 
past. For spoken words to qualify as an assertive 
“statement” under the hearsay rules, those words must 
contain an assertion of fact that is—when made— 
“[]capable of being true or false.” People v Jones (On 

Rehearing After Remand), 228 Mich App 191, 205; 579 

4 MRE 803(3) provides: 

Then Existing Mental, Emotional, or Physical Condition. A 
statement of the declarant’s then existing state of mind, emotion, 
sensation, or physical condition (such as intent, plan, motive, 
design, mental feeling, pain, and bodily health), but not including 
a statement of memory or belief to prove the fact remembered or 
believed unless it relates to the execution, revocation, identifca-
tion, or terms of declarant’s will. 
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NW2d 82, mod in part on other grounds 458 Mich 862 
(1998); see also People v Stewart, 397 Mich 1, 9-10; 242 
NW2d 760 (1976), reh gtd on other grounds 400 Mich 
540 (1977) (observing that “nonassertive acts or con-
duct are not an exception to the hearsay rule—rather, 
they are not hearsay in the frst place”); accord United 

States v Rivera, 780 F3d 1084, 1092 (CA 11, 2015) 
(holding that neither “non-assertive statements that 
are incapable of being true or false” nor “statements 
that are indisputably false” qualify as hearsay). Ques-
tions are not assertions of fact, and Michigan does not 
recognize the “implied assertion” theory that has been 
adopted in some other jurisdictions. See Stewart, 397 
Mich at 9-10; Jones, 228 Mich App at 205. 

Moreover, even if they otherwise qualifed as hear-
say, all of the victim’s statements regarding defen-
dant’s pattern of stalking, threats, and domestic vio-
lence were admissible as evidence concerning the 
victim’s state of mind—and her fear of defendant— 
under MRE 803(3). See People v Ortiz, 249 Mich App 
297, 310; 642 NW2d 417 (2002) (“Evidence of the 
victim’s state of mind, evidence of the victim’s plans, 
which demonstrated motive (the ending of the mar-
riage and the tension between the victim and defen-
dant), and evidence of statements that defendant made 
to cause the victim fear were admissible under MRE 
803(3).”). Accord People v Fisher, 449 Mich 441, 450-
451; 537 NW2d 577 (1995). Such statements were also 
admissible for several valid nonhearsay purposes, in-
cluding the effect that they might have had in moti-
vating defendant to kill the victim. See id. at 450, 453 
(“In the case at hand, marital discord, motive, and 
premeditation are all at issue. Thus, the statements of 
the victim-wife are admissible to show the effect they 
had on the defendant-husband. This testimony will not 
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offend the hearsay rule because it does not constitute 
hearsay.”). 

Finally, to the extent that a few of the victim’s cited 
statements might have qualifed as inadmissible hear-
say that could not have been admitted for such non-
hearsay purposes—e.g., Cunningham’s testimony that 
she was “told that [defendant] had a coke problem”— 
defendant has failed to rebut the presumption that any 
such error was harmless. See Lukity, 460 Mich at 493, 
495-496. Aside from such statements, “the evidence 
otherwise properly admitted was more than adequate 
for the jury to convict defendant.” Propp I, 330 Mich 
App at 188 (MURRAY, C.J., concurring). Moreover, hear-
say evidence of defendant’s drug use was merely cu-
mulative. At trial, defendant openly admitted that he 
had a problem with substance abuse and that he had 
used cocaine on the evening of the victim’s death. 
Hence, on the strength of the entire record, we con-
clude that defendant has failed to demonstrate that it 
is more likely than not that the trial court’s purported 
evidentiary error was outcome-determinative. 

Affrmed. 

MURRAY, P.J., and K. F. KELLY and BORRELLO, JJ., 
concurred. 
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TOWNSHIP OF HOPKINS v STATE BOUNDARY COMMISSION 

Docket No. 355195. Submitted January 4, 2022, at Lansing. Decided 
February 24, 2022, at 9:15 a.m. 

The Township of Hopkins and the Township of Wayland fled a 

complaint in the Court of Claims alleging that the State Bound-

ary Commission (the Commission) had violated the state bound-

ary commission act (SBCA), MCL 123.1001 et seq., by processing 

an annexation petition without promulgated rules in place regu-

lating that procedure. In 2018, the Commission repealed all rules 

governing its operations and did not promulgate new rules. 
Instead, the Commission operated under published, nonbinding 
guidelines that provided an overview of the annexation process 
governed by the SBCA and that explained the legal-suffciency 
proceeding held by the Commission pursuant to the SBCA to 
determine whether the technical requirements of the act were 
satisfed. Plaintiffs asked the court to issue a preliminary and 
permanent injunction prohibiting the Commission from process-
ing the petition at issue until the Commission promulgated rules 
in accordance with the SBCA and the Administrative Procedures 
Act, MCL 24.201 et seq. The Commission moved for summary 
disposition, asserting that its failure to promulgate rules did not 
prejudice plaintiffs. The Court of Claims, CHRISTOPHER M. MURRAY, 
J., granted the commission’s motion, concluding that plaintiffs 
had failed to show prejudice resulting from the lack of rules 
promulgated by the Commission and that injunctive relief was 
not appropriate. Plaintiffs appealed. 

The Court of Appeals held: 

1. The plain language of MCL 123.1004 provides that the 
Commission “shall” make rules and regulations and prescribe 
procedures that it fnds “necessary or desirable” to enable it to 
carry out the intent and purpose of the SBCA. Although the 
Commission has no discretion to make a rule when that rule is 
necessary or desirable, determining whether a rule is “desirable” 
inherently involves the judgment of the Commission. The Legis-
lature granted the Commission less discretion regarding the 
making of rules that are “necessary” within the meaning of the 
SBCA. “Necessary” can be defned in different ways depending on 
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the context in which it is used. Under the statutory provision at 

issue, when the absence of a particular rule or regulation under-

mines the Legislature’s intent and purpose in enacting the law, 

the Commission has no discretion and must promulgate that rule. 

2. Plaintiffs argued that the Court of Claims should have 

enjoined the Commission from processing any annexation peti-

tions until the Commission promulgated rules because the lack of 

such rules resulted in “arbitrary sham proceedings.” The infor-

mational guidelines provided by the Commission described the 

process the Commission followed to consider annexation petitions 

and provided information regarding the requirements of the 

SBCA. The informational guidelines did not have the force or 

effect of law, did not serve in place of promulgated rules, and 

could not reasonably be characterized as arbitrary because they 

were obviously grounded in the SBCA, indicating the Commis-

sion’s intent to adhere to the statutory requirements and proce-

dures. Therefore, there was no need for promulgated rules or 

regulations to govern the meeting held by the Commission to 
determine the legal suffciency of the annexation petition at issue. 
The Legislature established a detailed and comprehensive 
scheme for resolving boundary petitions, including requirements 
for the legal-suffciency meeting. The Commission put the various 
requirements into readily understandable guidelines, but the 
guidelines did not add to or contradict the statutory require-
ments. Additionally, with respect to the legal-suffciency meeting, 
there did not appear to be any rules, regulations, or procedures 
that were necessary but missing. 

3. When determining whether to grant injunctive relief, a 
court should consider (1) the likelihood that the party seeking the 
injunction will prevail on the merits, (2) the danger that the party 
seeking the injunction will suffer irreparable harm if the injunc-
tion is not issued, (3) the risk that the party seeking the 
injunction would be harmed more by the absence of an injunction 
than the opposing party would be by the granting of the relief, 
and (4) the harm to the public interest if the injunction issued. In 
this case, because the Commission did not violate the SBCA when 
it failed to promulgate rules and regulations, plaintiffs could not 
prevail on the merits of their claim. Plaintiffs also did not 
establish that they would suffer irreparable harm without injunc-
tive relief. Therefore, plaintiffs did not establish the frst two 
factors in support of their claim for injunctive relief, and their 
claim failed as a matter of law. Additionally, plaintiffs did not 
argue that a court could require the Commission to adopt and 
promulgate rules to carry out its statutory duties. Relevant 
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caselaw indicates that not only must a litigant seeking injunctive 

relief establish that an agency has a statutory obligation to 

promulgate rules, but they must also demonstrate that the 

failure to do so caused the litigant prejudice by denying them 

notice and opportunity to present their position before a fnal 

decision has been made. In this case, administrative proceedings 

were ongoing, and no fnal decision had been made. Because 

plaintiffs did not establish that they were prejudiced by the 

Commission’s failure to promulgate rules or set forth what any 

missing rule would entail or how it would affect their case, the 

Court of Claims did not abuse its discretion by denying plaintiffs’ 

request for injunctive relief. 

Affrmed. 

Bauckham, Sparks, Thall, Seeber & Kaufman, PC 

(by T. Seth Koches and Robert E. Thall) for Township of 
Hopkins and Township of Wayland. 

Dana Nessel, Attorney General, Fadwa A.Hammoud, 
Solicitor General, Elizabeth Watza and Patrick 

Fitzgerald, Assistant Attorneys General, for the State 
Boundary Commission. 

Amicus Curiae: 

Fahey Schultz Burzych Rhodes PLC (by William K. 

Fahey, Stephen J. Rhodes, and Christopher S. 

Patterson) for Michigan Townships Association. 

Before: SWARTZLE, P.J., and K. F. KELLY and REDFORD, 
JJ. 

PER CURIAM. Plaintiffs, Township of Hopkins and 
Township of Wayland, appeal as of right the Court of 
Claims’ order granting summary disposition under 
MCR 2.116(C)(10) in favor of defendant, the State 
Boundary Commission (the Commission). We affrm. 
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I. FACTUAL AND PROCEDURAL BACKGROUND 

A. THE COMMISSION 

Before 1968, various provisions of the Home Rule 
City Act (HRCA), MCL 117.1 et seq., governed the 
incorporation, consolidation, or alteration of city 
boundaries. In 1968, the Legislature enacted the state 
boundary commission act (SBCA), MCL 123.1001 et 

seq., which created the Commission with authority to 
govern the incorporation and consolidation of cities 
and villages. In 1970, the Legislature amended the 
HRCA to grant the Commission authority over annexa-
tion procedures under the HRCA. Two years later, the 
Legislature amended the SBCA by adding MCL 
123.1011a, expressly establishing the Commission’s 
jurisdiction over annexation petitions and resolutions. 

The Commission is comprised of three “state mem-
bers” appointed by the governor to serve three-year 
terms, MCL 123.1002, and two “county members” 
appointed by the presiding probate judge of a county to 
serve on the Commission when it considers boundary 
adjustments for territory within that county, MCL 
123.1005. MCL 123.1004 authorizes the state mem-
bers to promulgate rules and regulations and prescribe 
procedures for carrying out the purposes of the SBCA, 
in relevant part, as follows: 

The state members shall make rules and regulations and 

prescribe procedures necessary or desirable in carrying 

out the intent and purpose of this act, including forms of 

petitions for municipal boundary adjustments, and the 

documents, maps and supporting statements deemed to be 

necessary, establish rules for public hearings, for the 

submission of supplementary documents and statements, 

and governing the holding of elections where necessary. 
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MCL 123.1004 further provides that the rules and 
regulations must be promulgated in accordance with 
the Administrative Procedures Act (APA), MCL 24.201 
et seq.1 

The Commission promulgated rules and regulations 
under the SBCA, but in February 2017 it issued a 
notice for a public hearing on the rescission of those 
rules because it felt that they went beyond the scope of 
the SBCA. The Commission rescinded the rules in 
May 2018 and it has not promulgated rules to replace 
them; however, it has posted on the Internet informa-
tional guidelines2 describing the Commission’s annexa-
tion process, which includes holding three meetings. To 
start, the three state members conduct a “legal suff-
ciency meeting” in Lansing to review petitions to 
determine the appropriateness of annexation. If the 
state members determine the petition to be legally 
suffcient, the Commission schedules a public hearing, 
to be held in the locale of the proposed annexation, for 
public comment from the affected city, village, and/or 
township. Following the public hearing, the full Com-
mission meets in Lansing to deliberate and recom-
mend a decision on the petition. The Commission staff 
contact the appropriate clerks to determine the loca-
tion and three potential dates for the public hearing 
before the legal-suffciency meeting, the clerks confrm 
the fnal arrangements for the public hearing within 

1 MCL 123.1004 states that the rules must be promulgated in accor-
dance with 1943 PA 88 and 1952 PA 197, both of which have been 
repealed and replaced by various provisions of the APA. See MCL 24.311 
and MCL 24.312. 

2 The informational guidelines are available on the Department of 
Licensing and Regulatory Affairs (LARA) website at <https://www. 
michigan.gov/lara/0,4601,7-154-89334_10575_17394_17565-174311—, 
00.html> (accessed February 4, 2022) [https://perma.cc/KF47-H7VK]. 

https://perma.cc/KF47-H7VK
https://www
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fve days after the legal-suffciency meeting, comments 
made at the public hearing are provided to the clerks 
or their legal representatives, and the parties or their 
representatives may submit one written rebuttal 
within 10 days of receipt of the comments. The guide-
lines also include a link to a document that provides a 
more detailed description of the process.3 Among other 
things, this document states that after the Commission 
issues its fnal order, a party may seek judicial review 
through the circuit court. 

B. PLAINTIFFS’ DISPUTE 

In January 2020, a group of property owners in 
Allegan County (the petitioners) signed a petition 
seeking the annexation of 467.45 acres of land from 
plaintiffs to the city of Wayland. Plaintiffs received 
notice of the petition by letter dated January 14, 2020. 
The letter notifed plaintiffs that the petition would be 
reviewed for legal suffciency at a Commission meeting 
scheduled for April 29, 2020, directed plaintiffs and the 
city to complete questionnaires downloaded from the 
Commission’s Internet site, and instructed them that a 
description of the petition process could also be ob-
tained from that website. 

On May 20, 2020, plaintiffs e-mailed the Commis-
sion indicating that they were available for a public 
hearing at the Hopkins Elementary School gymnasium 
on August 18, 19, or 20, 2020. The following day, 
plaintiffs received a response stating that the venue 
and possible hearing dates would be presented to the 
commissioners at the legal-suffciency meeting and 
that, “[i]f the petition is found suffcient, it will then be 

3 LARA, Annexation Procedure <https://www.michigan.gov/ 
documents/lara/LARA_Annexation_Procedure_695952_7.pdf> (accessed 
February 4, 2022) [https://perma.cc/AD2P-P97Y]. 

https://perma.cc/AD2P-P97Y
https://www.michigan.gov
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up to the commissioners to decide where and when the 
public hearing will take place based upon what options 
each municipality provided.” At a virtual meeting 
convened on June 4, 2020, the Commission reviewed 
the petition to determine its legal suffciency under 
MCL 123.10084 and unanimously found the petition 

4 MCL 123.1008 provides: 

(1) The commission shall review proposed incorporations 
considering the criteria established by section 9. 

(2) If the commission fnds that a petition does not conform to 
this act, to Act No. 278 of the Public Acts of 1909, as amended, or 
Act No. 279 of the Public Acts of 1909, as amended, to the extent 
that the requirements are not superseded by this act, or to the 
rules of the commission, it shall certify the nonconformance, 
stating the reasons for the nonconformance, and return the 
petition to the person from whom it was received with the 
certifcate. 

(3) At least 60 days but not more than 220 days after the fling 
with the commission of a suffcient petition proposing incorpora-
tion, the commission shall hold a public hearing at a convenient 
place in the area proposed to be incorporated. At the public 
hearing the reasonableness of the proposed incorporation based 
on the criteria established in this act shall be considered. If 
section 6 prohibits the commission’s acting on a petition because 
1 or more petitions or resolutions have priority the time period 
provided in this section shall commence on the date upon which 
the prohibition ceases. 

(4) The commission shall give notice of the hearing in the 
manner required by section 4a(1) and by publication in a news-
paper of general circulation in the area at least 7 days before the 
date of the hearing, and by certifed mail to the clerks of 
municipalities and townships affected, at least 30 days before the 
date of the hearing. After the commission has entered its order for 
a public hearing on an incorporation proposal, neither the suff-
ciency nor legality of the petition shall be questioned in a 
proceeding. 
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legally suffcient. MCL 123.1009 specifes the criteria 
the Commission must consider when reviewing pro-
posed boundary changes.5 

On July 10, 2020, plaintiffs fled a “Verifed Com-
plaint for Injunctive Relief” in the Court of Claims 
alleging that MCL 123.1004 required the Commission 
to promulgate rules and regulations and prescribe 
procedures, but the Commission repealed all rules 
governing its operations in 2018 and failed to promul-
gate new rules. Plaintiffs alleged that the Commission 
instead operated under guidelines that were not pro-
mulgated pursuant to the SBCA or the APA. Plaintiffs 

5 MCL 123.1009 provides: 

Criteria to be considered by the commission in arriving at a 
determination shall be: 

(a) Population; population density; land area and land uses; 
assessed valuation; topography, natural boundaries and drainage 
basins; the past and probable future urban growth, including 
population increase and business, commercial and industrial 
development in the area. Comparative data for the incorporating 
municipality, and the remaining portion of the unit from which 
the area will be detached shall be considered. 

(b) Need for organized community services; the present cost 
and adequacy of governmental services in the area to be incorpo-
rated; the probable future needs for services; the practicability of 
supplying such services in the area to be incorporated; the 
probable effect of the proposed incorporation and of alternative 
courses of action on the cost and adequacy of services in the area 
to be incorporated and on the remaining portion of the unit from 
which the area will be detached; the probable increase in taxes in 
the area to be incorporated in relation to the benefts expected to 
accrue from incorporation; and the fnancial ability of the incor-
porating municipality to maintain urban type services in the 
area. 

(c) The general effect upon the entire community of the 
proposed action; and the relationship of the proposed action to 
any established city, village, township, county or regional land 
use plan. 
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alleged that the Commission had failed to inform them 
that it processed annexation petitions pursuant to 
guidelines that had not been promulgated pursuant to 
MCL 123.1004 and the APA. Plaintiffs asserted that 
they submitted timely written responses to the Com-
mission’s questionnaire, attended the remote meeting 
held on June 4, 2020, and intended to submit evidence 
that the petition lacked legal suffciency because par-
cels located within Hopkins Township were not con-
tiguous with the city of Wayland. Plaintiffs alleged 
that they were not given an opportunity to be heard 
before the Commission voted on the petition’s legal 
suffciency. Noting that a public hearing on the pro-
posed annexation had been scheduled for August 19, 
2020, plaintiffs alleged that, although MCL 123.1009 
provided criteria for determining whether to approve 
an annexation petition, no rules regulated the proce-
dure for a public hearing or the submission of docu-
mentary evidence at the hearing. Plaintiffs requested 
that the Court of Claims issue a preliminary and 
permanent injunction prohibiting the Commission 
from processing annexation Petition Number 20-AP-01 
until the Commission promulgated rules in accordance 
with the provisions of the SBCA and through the APA. 

On August 17, 2020, plaintiffs’ counsel e-mailed the 
Commission, inquiring whether a public hearing was 
scheduled for August 19, 2020. The Commission re-
sponded that “[a]t this time, no public hearing has 
been scheduled. The executive orders are still in effect. 
You will be notifed when the public hearing is sched-
uled.” 

In lieu of answering the complaint, the Commission 
moved for summary disposition on the ground that 
Midland Twp v State Boundary Comm, 64 Mich App 
700, 712; 236 NW2d 551 (1975) (Midland I), held that 
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the Commission’s failure to promulgate rules did not 
prejudice the plaintiffs. The Commission admitted that 
it had rescinded its rules and regulations in 2018, but 
asserted that until it adopted new rules, it operated 
under published, nonbinding guidelines, as well as the 
provisions of the SBCA. The Commission stated that 
its online guidelines provided a step-by-step overview 
of the statutorily governed annexation process and 
explained that the legal-suffciency proceeding deter-
mined whether the technical requirements of the 
SBCA were satisfed. The Commission contended that 
plaintiffs had failed to cooperate in scheduling a public 
hearing. The Commission also argued that plaintiffs 
lacked standing to seek a declaratory judgment under 
MCR 2.605(A)(1) because the grant of the annexation 
petition concerned a contingent future event that 
might never occur, the SBCA provides no statutory 
right of action, and plaintiffs had failed to exhaust 
their administrative remedies. Further, the Commis-
sion argued that plaintiffs’ complaint was premature 
because the Commission had not yet issued a fnal 
determination regarding the annexation petition, and 
fnal decisions under the SBCA may only be reviewed 
in the circuit court. The Commission also contended 
that plaintiffs had no vested right or legally protected 
interest in their boundaries, citing Midland Twp v 

State Boundary Comm, 401 Mich 641, 664; 259 NW2d 
326 (1977) (Midland II). 

The Commission also argued that plaintiffs were not 
entitled to injunctive relief because they had not suf-
fered any prejudice, citing Midland I, 64 Mich App at 
712, and In re Turner, 108 Mich App 583; 310 NW2d 
802 (1981), and would not suffer any prejudice because 
they had received notice of the proceedings and had the 
opportunity to participate. Noting that the complaint 
did not allege any present or future damages or par-
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ticularized injury or that defendant had acted in bad 
faith, the Commission contended that the balance of 
the equities favored its position. 

On September 14, 2020, the Commission notifed 
plaintiffs that a public hearing would be held on 
October 14, 2020, at the Wayland Union High School.6 

Plaintiffs responded to the Commission’s motion for 
summary disposition the following day, arguing that 
the SBCA unequivocally required the Commission to 
promulgate rules and regulations necessary to process 
annexation petitions. Plaintiffs contended that they 
had “a valid legal argument that would have resulted 
in rejection of the annexation petition pursuant to 
MCL 123.1008 for lack of legal suffciency” but were 
given no opportunity to be heard before the June 4 
legal-suffciency determination, “resulting in prejudice 
and irreparable harm against the Townships[.]” Plain-
tiffs also argued that they suffered irreparable harm 
because of the Commission’s failure to promulgate 
rules which caused confusion and allowed the Commis-
sion to proceed in violation of the SBCA. Further, 
plaintiffs asserted that they were subjected to “an 
arbitrary and capricious sham proceeding causing a 
waste of scarce public resources.” 

Plaintiffs noted that the Commission had initially 
promulgated rules in 1977, amended those rules in 
2013, and repealed them in 2018. Plaintiffs contended 
that the plain and unambiguous language of the SBCA 
required the Commission to promulgate rules and 
regulations pursuant to the APA. They asserted that 
the Commission had not informed the parties that 
guidelines were published and available before the 

6 A Notice of Public Hearing issued later by the Commission resched-
uled the public hearing on the petition for annexation for November 10, 
2021, at the Hopkins Elementary School gymnasium. 
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legal-suffciency meeting. Plaintiffs argued that the 
Commission’s guidelines were not available to the 
parties before that meeting and that no discussion 
occurred during the meeting regarding the legal suff-
ciency of the petition. Additionally, plaintiffs contended 
that MCL 123.1012(2) required parcels considered for 
annexation to be contiguous to a city, MCL 123.1008 
required the Commission to reject a petition that is not 
legally suffcient, plaintiffs were never given an oppor-
tunity be heard on this issue, and the Commission 
never discussed plaintiffs’ objections at the hearing. 
According to plaintiffs, they were prejudiced by the 
failure to promulgate rules because no binding process 
governed the conduct of hearings or the presentation of 
evidence. 

Respecting their request for injunctive relief, plain-
tiffs argued that the four factors stated in Mich State 

Employees Ass’n v Dep’t of Mental Health, 421 Mich 
152; 365 NW2d 93 (1984), favored their request be-
cause they were likely to prevail on the merits of their 
claim, they would suffer irreparable injury if the court 
did not issue an injunction, the Commission would 
suffer little or no harm from issuance of an injunction, 
and an injunction would cause no harm to the public 
interest. Regarding standing, plaintiffs argued that an 
actual controversy existed because the Commission 
operated in violation of the SBCA by not functioning 
under promulgated rules, plaintiffs had a substantial 
interest in the Commission’s compliance with the 
statutory requirements, and the Commission had not 
cited any binding legal authority precluding an ag-
grieved party from fling a claim for injunctive relief 
against an administrative agency. Plaintiffs contended 
further that their claim was ripe for judicial review 
because the controversy was not hypothetical, given 
that they suffered prejudice when the legal-suffciency 
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meeting was held without promulgated rules regulat-
ing the proceeding. Plaintiffs requested that the court 
deny the Commission’s motion for summary disposi-
tion or, in the alternative, grant them summary dispo-
sition under MCR 2.116(I)(2). 

In its reply, the Commission contended that plain-
tiffs had not been injured by the absence of promul-
gated rules because the Commission had provided 
them with written notice of the proceedings, invited 
them to submit a questionnaire and attend the legal-
suffciency meeting, and plaintiffs would have addi-
tional opportunities to participate before and during 
the public hearing. Citing Midland II, 401 Mich at 674, 
the Commission argued that annexation proceedings 
are not contested cases and that plaintiffs had no 
vested rights or legally protected interest in their 
boundaries; therefore, plaintiffs failed to establish any 
prejudice to a substantial right as required under the 
APA. The Commission contended that the procedures 
described in its informational guidelines complied with 
the provisions of the SBCA, plaintiffs cited no caselaw 
supporting their request for an injunction, and liti-
gants are required to exhaust their administrative 
remedies before seeking equitable relief from a court. 
The Commission argued that plaintiffs had no inde-
pendent right to sue it in the Court of Claims but had 
the right to judicial review in circuit court after a fnal 
administrative decision, pursuant to § 18 of the SBCA, 
MCL 123.1018. 

On October 1, 2020, the Court of Claims issued an 
opinion and order granting the Commission’s motion 
for summary disposition under MCR 2.116(C)(10).7 On 
the basis of its review of the minutes of the June 4, 

7 The complaint and other documents fled in the Court of Claims 
name both Hopkins Township and Wayland Township as plaintiffs. 
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2020 legal-suffciency meeting, the court found that 
the Commission had reviewed and discussed the peti-
tion for annexation and that plaintiff’s counsel “argued 
on plaintiff’s behalf that the parcels at issue were not 
contiguous.” Respecting the Commission’s standing 
and ripeness arguments, the court explained that 
plaintiffs’ complaint did not challenge an anticipated 
fnal decision on the annexation petition. The court 
found that plaintiffs had a substantial interest in 
litigating the Commission’s failure to promulgate rules 
and were not required to exhaust administrative rem-
edies; therefore, plaintiffs had standing. Despite fnd-
ing that plaintiffs had standing and that the matter 
was ripe for judicial review, the court, nevertheless, 
granted the Commission’s motion for summary dispo-
sition on the ground that plaintiffs had failed to 
demonstrate any prejudice or harm resulting from the 
lack of rules. Citing In re Turner and Midland I, the 
court explained that plaintiffs were unable to show 
prejudice in light of the factual record in this case and 
the SBCA’s “comprehensive statutory scheme.” Noting 
that plaintiffs had been permitted to argue that the 
parcels at issue were not contiguous with the city of 
Wayland and that they had been invited to participate 
in the public hearing scheduled for October 14, 2020, 
the Court of Claims ruled that plaintiffs failed to 
demonstrate the existence of a genuine issue of mate-
rial fact regarding prejudice. 

The Court of Claims analyzed the text of MCL 
123.1004 and explained that the statute required the 
Commission to promulgate only those rules that it 
considered necessary or desirable. The court observed 
that plaintiffs had not argued that the court could 

However, the court’s opinion and order named only Hopkins Township 
as plaintiff and referred to “plaintiff” in the singular. 
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require the Commission to decide whether it was 
necessary or desirable to promulgate rules. The court 
also noted that although MCL 24.238 provided a 
mechanism for plaintiffs to request that the Commis-
sion promulgate rules, plaintiffs had not employed that 
mechanism and had not suggested any specifc rules to 
be promulgated. The court concluded that “[t]he avail-
ability of other forms of relief further undercut[] the 
viability of plaintiff’s request for injunctive relief.” The 
court, therefore, granted the Commission summary 
disposition. This appeal followed. 

II. STANDARD OF REVIEW 

We review de novo a court’s decision on a motion for 
summary disposition. Zaher v Miotke, 300 Mich App 
132, 139; 832 NW2d 266 (2013). “De novo review 
means that we review the legal issue independently, 
without required deference to the courts below.” Gene-

see Co Drain Comm’r v Genesee Co, 504 Mich 410, 417; 
934 NW2d 805 (2019). A motion brought under MCR 
2.116(C)(10) tests the factual suffciency of the com-
plaint. Joseph v Auto Club Ins Ass’n, 491 Mich 200, 
206; 815 NW2d 412 (2012). “Summary disposition is 
appropriate under MCR 2.116(C)(10) if there is no 
genuine issue regarding any material fact and the 
moving party is entitled to judgment as a matter of 
law.” West v Gen Motors Corp, 469 Mich 177, 183; 665 
NW2d 468 (2003). A genuine issue of material fact 
exists when the record reveals an issue upon which 
reasonable minds might differ. Id. On appeal, a review-
ing court must consider the pleadings, admissions, and 
other evidence in the light most favorable to the 
nonmoving party. Latham v Barton Malow Co, 480 
Mich 105, 111; 746 NW2d 868 (2008). Whether the 
SBCA requires defendant to promulgate rules govern-
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ing annexation proceedings is an issue of law. We 
review de novo both issues of law and issues regarding 
statutory interpretation. Cooper v Auto Club Ins Ass’n, 
481 Mich 399, 406; 751 NW2d 443 (2008). 

We review for an abuse of discretion a court’s deci-
sion whether to grant injunctive relief. Janet Travis, 

Inc v Preka Holdings, LLC, 306 Mich App 266, 274; 856 
NW2d 206 (2014). A court abuses its discretion when it 
chooses an outcome outside the range of reasonable 
and principled outcomes. In re Guardianship of Bro-

samer, 328 Mich App 267, 275; 936 NW2d 870 (2019). 

III. ANALYSIS 

Plaintiffs contend that the Court of Claims erred by 
holding that MCL 123.1004 does not require the Com-
mission to promulgate rules in order to process an-
nexation petitions and by ruling that plaintiffs were 
not prejudiced by the Commission’s failure to promul-
gate such rules. We disagree. 

A court’s primary task when interpreting a statute is 
to “ ‘discern and give effect to the intent of the Legis-
lature.’ ” Ford Motor Co v Dep’t of Treasury, 496 Mich 
382, 389; 852 NW2d 786 (2014), quoting Sun Valley 

Foods Co v Ward, 460 Mich 230, 236; 596 NW2d 119 
(1999). A court frst examines the plain language of the 
statute, reading statutory provisions “in the context of 
the entire act, giving every word its plain and ordinary 
meaning.” Driver v Naini, 490 Mich 239, 247; 802 
NW2d 311 (2011). Statutory provisions may not be 
read in isolation, Robinson v Lansing, 486 Mich 1, 15; 
782 NW2d 171 (2010), and courts must avoid a con-
struction of the statute that renders any portion of it 
surplusage or nugatory, South Dearborn Environmen-

tal Improvement Ass’n, Inc v Dep’t of Environmental 

Quality, 502 Mich 349, 361; 917 NW2d 603 (2018). 
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When statutory language is clear and unambiguous, 
the statute must be applied as written, with no further 
judicial construction. Ally Fin Inc v State Treasurer, 
502 Mich 484, 493; 918 NW2d 662 (2018). 

MCL 123.1004 provides in relevant part: 

The state members shall make rules and regulations and 

prescribe procedures necessary or desirable in carrying 

out the intent and purpose of this act, including forms of 

petitions for municipal boundary adjustments, and the 

documents, maps and supporting statements deemed to be 

necessary, establish rules for public hearings, for the 

submission of supplementary documents and statements, 

and governing the holding of elections where neces-

sary. . . . The rules and regulations of the commission shall 

be promulgated in accordance with the provisions of the 
[APA]. 

The plain language of MCL 123.1004 requires the 
Commission to make rules and regulations and pre-
scribe procedures it fnds necessary or desirable to 
enable it to carry out the intent and purpose of the 
SBCA. The Legislature’s use of the term “shall” “indi-
cates a mandatory and imperative directive,” Fradco, 

Inc v Dep’t of Treasury, 495 Mich 104, 114; 845 NW2d 
81 (2014), and denotes a nondiscretionary command 
from the Legislature to the Commission, Browder v 

Int’l Fidelity Ins Co, 413 Mich 603, 612; 321 NW2d 668 
(1982). The Legislature has directed the Commission 
in no uncertain terms to make a rule or regulation or 
prescribe a procedure8 when such a rule, regulation, or 

8 The Legislature did not defne “rule,” “regulation,” or “procedure” in 
the SBCA. It did, however, make the Commission subject to the APA. 
MCL 123.1004. The APA explains what a “rule” and a “regulation” are, 
see MCL 24.207, and while the APA does not similarly explain what a 
“procedure” is, the context of MCL 123.1004 seems clear that a “proce-
dure” is akin to a “rule” under the APA. This is not a critical issue here, 
however, so further analysis of the matter is not warranted. 
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procedure is “necessary or desirable in carrying out the 
intent and purpose” of the act. MCL 123.1004. Our 
attention must turn, therefore, to what the terms 
“necessary” and “desirable” mean here. 

Addressing the second term frst, whether a rule, 
regulation, or procedure is “desirable” involves an 
inherent aspect of judgment by the body charged with 
carrying out the intent and purpose of the act. See NL 

Ventures VI Farmington, LLC v Livonia, 314 Mich App 
222, 231-232; 886 NW2d 772 (2016). For instance, a 
particular rule may not be needed to implement the act 
fully, but the rule might nevertheless be viewed as 
helpful because it reduces an otherwise costly admin-
istrative burden on a resident or municipality. The 
Legislature cannot anticipate each and every instance 
in which a particular rule, regulation, or procedure 
might be desirable in one sense or another, and there-
fore it has deferred this authority to the Commission. 

Regarding the statute’s directive to make rules, 
regulations, or procedures that are “necessary,” the 
Legislature did not grant the Commission unfettered 
discretion. Admittedly, the term “necessary” can have 
different meanings, depending on the specifc context. 
It can mean “required” or “indispensable”; alterna-
tively, it can mean merely “appropriate” or “suitable.” 
See, e.g., Port Huron v Amoco Oil Co, Inc, 229 Mich 
App 616, 626-630; 583 NW2d 215 (1998) (discussing 
the different meanings of the term and referencing 
Black’s Law Dictionary (5th ed)); OED Online, neces-

sary <https://www.oed.com/view/Entry/125629> (defn-
ing “necessary,” in relevant part, as “[i]ndispensible, 
vital, essential; requisite”). Thus, context is key. 

There are several features of this statute that con-
frm a stricter reading of the term “necessary.” First, 
the Legislature did not qualify this use of “necessary” 

https://www.oed.com/view/Entry/125629
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with the term “reasonably” or another similar adjec-
tive, which might have implied that the Legislature 
did, in fact, intend to grant greater discretionary 
judgment to the Commission. See Port Huron, 229 
Mich App at 626-630. Second, just a few words after 
the use of “necessary” at issue here, the Legislature did 
qualify another use of the term “necessary”—i.e., the 
Commission has the authority to promulgate a rule, 
regulation, or procedure respecting written records 
“deemed to be necessary.” MCL 123.1004 (emphasis 
added). To “deem” something means to judge it; in this 
context, the Legislature expressly granted the Com-
mission the authority to judge whether a particular 
type of record is necessary for the Commission to 
implement the act. See Nawrocki v Macomb Co Rd 

Comm, 463 Mich 143, 181-182; 615 NW2d 702 (2000). 
The Legislature’s use of the qualifed “deemed to be 
necessary” phrase with respect to written records 
stands in stark contrast to the Legislature’s use of the 
unqualifed term “necessary” with respect to those 
rules, regulations, or procedures needed to carry out 
the intent and purpose of the act. Finally, the Legisla-
ture had already granted the Commission discretion to 
promulgate “desirable” rules, regulations, or proce-
dures; had it meant for “necessary” to mean merely 
“appropriate” or “suitable,” then there would have 
been no need to add the largely, if not wholly, redun-
dant term “or desirable.” While belts-and-suspenders 
are not unknown to the Legislature, courts generally 
presume that the Legislature does not embrace redun-
dancies. 

Under MCL 123.1004, the Commission has discre-
tion to promulgate a particular rule, regulation, or 
procedure that it judges desirable. But when the ab-
sence of a particular rule, regulation, or procedure 
undermines the Legislature’s very intent and purpose 
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for enacting the law, the Commission has no discretion 
—that rule, regulation, or procedure is necessary and 
must be promulgated. Put another, way, if something 
vital or indispensable is missing from a regulatory 
scheme, then this logically implies that the regulatory 
scheme is defcient in some core, fundamental way. 
With its use of the terms “shall” and “necessary,” the 
Legislature has commanded the Commission to pro-
mulgate a regulatory scheme that carries out the act’s 
intent and purpose. 

Accordingly, we conclude that the Legislature did 
not intend to grant discretion to the Commission 
respecting whether the latter must promulgate rules, 
regulations, or procedures when they are necessary. In 
the context of MCL 123.1004, the Legislature made 
clear that the Commission has no discretion regarding 
promulgating necessary rules, regulations, or proce-
dures, and whether it violated this duty is a question of 
law over which this Court likewise grants the Commis-
sion no discretion. See Natural Resources Defense 

Council v Dep’t of Environmental Quality, 300 Mich 
App 79, 88; 832 NW2d 288 (2013). 

This case called upon the Court of Claims to inter-
pret MCL 123.1004. We hold that the court appropri-
ately discerned the Legislature’s intent as expressed in 
the plain language of the statute. Plaintiffs argue that 
this Court should peremptorily reverse the Court of 
Claims’ summary-disposition decision and enjoin the 
Commission from processing any annexation petitions 
until the Commission promulgates rules. According to 
plaintiffs, the Commission currently operates under 
informational guidelines which result in arbitrary 
sham proceedings “that allow[] an administrative 
agency to basically change or dictate the process as it 
proceeds.” We disagree. 
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The APA “applies to all agencies and agency proceed-
ings not expressly exempted.” MCL 24.313. An 
“agency” is defned as a “state department, bureau, 
division, section, board, commission, trustee, authority 
or offcer, created by the constitution, statute, or 
agency action.” MCL 24.203(2). There is no dispute 
that the Commission is a state agency. The APA defnes 
a “rule” to include “an agency regulation, statement, 
standard, policy, ruling, or instruction of general ap-
plicability that implements or applies law enforced or 
administered by the agency, or that prescribes the 
organization, procedure, or practice of the agency . . . .” 
MCL 24.207. A “rule” does not include a “guideline” 
“that in itself does not have the force and effect of law 
but is merely explanatory.” MCL 24.207(h). The APA 
defnes “guideline” as “an agency statement or decla-
ration of policy that the agency intends to follow, that 
does not have the force or effect of law, and that binds 
the agency but does not bind any other person.” MCL 
24.203(7). The APA prescribes how agencies adopt 
guidelines, MCL 24.224 and MCL 24.225, and specifes 
that “[a]n agency shall not adopt a guideline in lieu of 
a rule,” MCL 24.226. 

Analysis of the “informational guidelines” submitted 
to the Court of Claims and to this Court that are posted 
on the Internet by the Commission indicates that they 
describe the process the Commission follows related to 
annexation petitions and provide information explain-
ing the extensive statutory requirements set forth in 
the SBCA with citations of the applicable statutory 
provisions. The informational guidelines provide clar-
ity to petitioners and other interested parties about 
how the statutorily outlined process takes place under 
the SBCA and how the Commission performs its work 
as required under the SBCA. The informational guide-
lines are not a declaration of policy nor do they have 
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the force and effect of law. They appear to be a 
reasonable and understandable summary of the re-
quirements set forth in the SBCA and outline the 
process required by statute. These nonbinding infor-
mational guidelines cannot reasonably be character-
ized as arbitrary because they are obviously grounded 
in the SBCA and indicate the Commission’s intent to 
adhere to the statutorily specifed requirements and 
procedures. Further, because they are grounded in the 
SBCA and do not suggest or permit deviation from the 
SBCA, the Commission cannot be accused of rendering 
its decisions in arbitrary sham proceedings. Moreover, 
the informational guidelines nowhere indicate that 
they serve in lieu of rules. Rather, they plainly indicate 
that they serve as guidance for persons to understand 
the process of annexation and on how to carry out that 
process effciently and correctly without confusion. 

Because of the detailed statutory process set forth in 
the SBCA, we conclude there was no need for promul-
gated rules, regulations, or procedures respecting the 
legal-suffciency meeting. The Legislature set forth a 
detailed, comprehensive scheme for resolving bound-
ary petitions, including requirements for the legal-
suffciency meeting. See, e.g., MCL 123.1008(2); MCL 
78.4(1). The Commission has helpfully put the various 
requirements into readily understandable guidelines, 
but these do not add to or contradict the requirements 
that are already found in the statute. The guidelines 
are not, in other words, unpromulgated rules-in-
disguise in violation of the APA, MCL 24.226. And, at 
least with respect to the legal-suffciency meeting, 
there do not appear to be any rules, regulations, or 
procedures that are necessary but missing. Accord-
ingly, we fnd no merit to plaintiffs’ arguments in this 
regard. 
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Plaintiffs also argue that the Court of Claims erred 
by ruling that they were not entitled to injunctive relief 
because they failed to establish that they suffered 
prejudice when the Commission processed Annex Pe-
tition 20-AP-01 without any promulgated rules. We 
disagree. 

In Davis v Detroit Fin Review Team, 296 Mich App 
568, 613-614; 821 NW2d 896 (2012), this Court sum-
marized the applicable principles and the analysis 
required when considering a claim for injunctive relief: 

As this Court has recognized, an injunction represents 
an extraordinary and drastic use of judicial power that 
should be employed sparingly and only with full conviction 
of its urgent necessity. This Court has identifed four 
factors to consider in determining whether to grant a 
preliminary injunction: 

(1) the likelihood that the party seeking the 
injunction will prevail on the merits, (2) the danger 
that the party seeking the injunction will suffer 
irreparable harm if the injunction is not issued, (3) 
the risk that the party seeking the injunction would 
be harmed more by the absence of an injunction 
than the opposing party would be by the granting of 
the relief, and (4) the harm to the public interest if 
the injunction is issued. 

Stated another way, injunctive relief is an extraordinary 
remedy that issues only when justice requires, there is no 
adequate remedy at law, and there exists a real and 
imminent danger of irreparable injury. [Quotation marks, 
citations, and brackets omitted.] 

In this case, because the Commission did not violate 
the SBCA by not promulgating rules or regulations, 
plaintiffs cannot prevail on the merits of their claim. 
Further, under the circumstances presented in this 
case, plaintiffs have not and cannot establish irrepa-
rable harm. Because plaintiffs cannot establish the 
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frst two factors to support their claim for injunctive 
relief, their claim fails as a matter of law. 

In its opinion and order granting defendant sum-
mary disposition, the Court of Claims noted that 
plaintiffs provided no argument regarding whether the 
court could compel the Commission to adopt and pro-
mulgate rules for carrying out its statutory duties. In 
this Court, the Commission likewise contends that 
plaintiffs have not cited any binding caselaw support-
ing the proposition that this Court can require the 
Commission to promulgate rules under MCL 123.1004. 
Plaintiffs contend that there is no remedy to address 
the prejudice caused by the Commission’s failure to 
promulgate rules other than injunctive relief. Plain-
tiffs, however, cannot establish that the Commission 
has a statutory obligation to promulgate rules that are 
neither necessary nor desirable. Both the SBCA and 
the APA provide for judicial review of a fnal agency 
decision. MCL 123.1018; MCL 24.301 through MCL 
24.306. 

An early nonbinding case decided by this Court, 
Mich State Chamber of Commerce v Secretary of State, 
122 Mich App 611; 332 NW2d 547 (1983), is instruc-
tive.9 In it, this Court addressed an agency’s failure to 
promulgate rules before undertaking its statutory du-
ties under the Michigan Campaign Finance Act, MCL 
169.201 et seq. State Chamber of Commerce, 122 Mich 
App at 614-615. Unlike this case, the Secretary of State 
had a nondiscretionary duty to promulgate rules 
implementing the act in accordance with the APA 
under MCL 169.215(1)(e). However, instead of promul-

9 Cases decided before November 1, 1990, are not binding precedent, 
MCR 7.215(J)(1), but they may be considered as persuasive authority. 
Aroma Wines & Equip, Inc v Columbian Dist Servs, Inc, 303 Mich App 
441, 453 n 4; 844 NW2d 727 (2013). 
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gating rules in accordance with the APA, the Secretary 
of State published a document entitled “Guidelines for 
Corporate Separate Segregated Funds.” State Cham-

ber of Commerce, 122 Mich App at 615. Although the 
Secretary of State did not promulgate the document as 
rules or guidelines under the APA, the Secretary of 
State announced the intention to enforce the act in 
conformity with the document. Id. Following that an-
nouncement, the plaintiffs fled an action in circuit 
court seeking declaratory and injunctive relief to pre-
vent enforcement of the act pursuant to the published 
document. Id. On appeal, a panel of this Court ruled 
that the circuit court lacked jurisdiction over the 
plaintiffs’ suit, explaining that “[t]he absence of any 
rules, guidelines, or declaratory rulings binding on the 
parties prevents the judiciary from exercising jurisdic-
tion over this cause. No legislative provision allows for 
an action against the state for the purpose of contest-
ing the merits of an agency’s nonbinding interpretation 
of a statute.” Id. at 616-617. 

In West Bloomfeld Hosp v Certifcate of Need Bd, 
452 Mich 515; 550 NW2d 223 (1996), our Supreme 
Court addressed an agency’s failure to promulgate a 
state-medical-facilities plan before undertaking its 
statutory duties. With the enactment of 1972 PA 256, 
the Legislature created a system whereby a permit to 
build a new hospital facility or modify an existing one 
could only be granted upon a showing of need within 
the community, consistent with a state-medical-
facilities plan. West Bloomfeld Hosp, 452 Mich at 
520-522. In 1983, after the Department of Public 
Health denied permits to several applicants, the appli-
cants appealed to the circuit court, which affrmed the 
denial. Id. at 517-519. This Court reversed the circuit 
court, fnding that the failure of the Department of 
Public Health to adopt a medical-facilities plan denied 
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the department the authority to grant or deny the 
applications and concluded that granting the applica-
tions served as the appropriate remedy. Id. at 519-522. 
Our Supreme Court reversed this Court, explaining 
that “[w]hen an agency fails to adopt rules requisite to 
the processing of an application, and nevertheless 
conducts a hearing and grants or denies the applica-
tion, it does not necessarily follow that the agency’s 
decision is automatically invalid or subject to rever-
sal.” Id. at 524. Instead, a reviewing court “may excuse 
a procedural defciency if the rule in question merely 
assists the agency in the exercise of its discretion and 
there is no substantial prejudice to the complaining 
party.” Id. 

In this case, the Court of Claims noted that plain-
tiffs’ complaint requested only injunctive relief, and 
citing Midland I, 64 Mich App 700, and In re Turner, 
108 Mich App 583, the court observed that “[c]aselaw 
has held that, in situations where a litigant seeks to 
question or invalidate agency action based on the 
agency’s failure to promulgate rules, the litigant must 
demonstrate prejudice from the lack of rules.” In 
Midland I, the plaintiffs appealed to the circuit court 
from decisions granting two petitions for annexation: 
one fled in 1968, before amendment of the SBCA by 
1970 PA 219 that granted the defendant jurisdiction 
over annexation proceedings, and one fled in 1971. 
Midland I, 64 Mich App at 705. The plaintiffs con-
tended that 1970 PA 219, which established the Com-
mission’s jurisdiction over annexations proceedings, 
was unconstitutional, and they also challenged the 
Commission’s failure to promulgate any rules under 
the SBCA. The circuit court granted summary dispo-
sition in favor of the plaintiffs, concluding that 1970 PA 
219 violated Const 1963, art 4, §§ 24 and 25, which 
require that laws enacted, revised, altered, or amended 
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may not embrace more than one object which must be 
expressed in the law’s title. Midland I, 64 Mich App at 
705, 713-714. Although the circuit court considered the 
Commission’s failure to promulgate rules “unfathom-
able,” it found that the plaintiffs had failed to show 
“how such a failure on the part of the State Boundary 
Commission has in any way prejudiced them in their 
presentation of their opposition to said annexation or 
how such failure adversely affects the decision made by 
the Boundary Commission.” Id. at 712. Affrming the 
circuit court’s decision, this Court stated that “it would 
have been much better if the [Commission] had ad-
opted rules and published them. In the absence of a 
showing of prejudice by plaintiffs, we agree with the 
trial court in its reasoning and ruling on this issue.” Id. 
at 721-722. 

In In re Turner, 108 Mich App at 585-587, the 
petitioner was ordered by an administrative law judge 
(ALJ) to reimburse the state for mental health services 
provided to her husband. She appealed frst in the 
probate court and then in the circuit court, both of 
which affrmed the ALJ’s decision. On appeal in this 
Court by leave granted, the petitioner asserted that 
she had been denied due process because the 
respondent-agency had not promulgated rules for de-
termining responsibility for reimbursement. Id. at 588-
589. This Court found that the proceedings were con-
ducted pursuant to the contested-case provisions of the 
APA and “afforded the petitioner all the procedural 
safeguards of due process.” Id. at 589. This Court 
affrmed the lower court, citing Midland I, and held 
that the petitioner had failed to show how the absence 
of rules adversely affected the decision of the ALJ. Id. 
at 589-590. 
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The Court of Claims in this case cited two additional 
decisions of this Court in support of its conclusion that 
plaintiffs must show prejudice from defendant’s failure 
to promulgate rules. In Vernon v Controlled Tempera-

ture, Inc, 229 Mich App 31, 33-35 & n 1; 580 NW2d 452 
(1998), the plaintiff appealed a decision of the Worker’s 
Compensation Appellate Commission directing him to 
authorize his employer to obtain information from the 
Social Security Administration pursuant to MCL 
418.354(3)(a), which also provided that the Bureau of 
Worker’s Compensation “shall promulgate rules to 
provide for notifcation by an employer or carrier to an 
employee of possible eligibility for social security ben-
efts and the requirements for establishing proof of 
application for those benefts.” This Court rejected the 
plaintiff’s contention that the bureau’s failure to pro-
mulgate those rules relieved him of the obligation to 
authorize the release of the information, holding that 
“[t]he purpose of the unpromulgated rules was satis-
fed in the present case when plaintiff repeatedly 
received notice from his employer.” Vernon, 229 Mich 
App at 39. 

In Acrey v Dep’t of Corrections, 152 Mich App 554, 
556-557; 394 NW2d 415 (1986), the petitioner appealed 
in the circuit court a decision of the Department of 
Corrections fnding him guilty of major misconduct. 
The circuit court reversed the department’s decision; 
however, this Court disagreed and reversed the circuit 
court. Id. at 556. This Court rejected the petitioner’s 
argument that MCL 791.254(4) required the depart-
ment to promulgate rules and that the department’s 
failure to do so rendered void all hearings held by the 
department, including his misconduct hearing. Acrey, 
152 Mich App at 560. This Court explained that the 
hearings division act, MCL 791.251 et seq., required 
“only that the department promulgate rules ‘necessary 
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to implement this chapter.’ ” Id. at 560, quoting MCL 
791.54(4). This Court ruled that the hearings held 
should not be “declared void on the mere possibility 
that a necessary rule may not have been imple-
mented.” Acrey, 152 Mich App at 560. “Since petitioner 
has failed to present facts establishing that a proce-
dure was followed that necessarily had to be imple-
mented by rule, we decline to declare void the decision 
of the department on this basis.” Id. at 560-561. 

The cases cited and relied upon by the Court of 
Claims indicate that not only must a litigant seeking 
injunctive relief establish that an agency has a statu-
tory obligation to promulgate rules, but the litigant 
must also demonstrate that the failure to do so caused 
the litigant prejudice by denying the litigant notice and 
opportunity to present its position before a fnal deci-
sion has been made. Plaintiffs attempt to distinguish 
these decisions on the ground that, unlike this case, 
each of the decisions cited by the Court of Claims 
involved a challenge to a fnal decision of an adminis-
trative agency. However, as the Court of Claims ob-
served, plaintiffs only sought injunctive relief in their 
complaint and are therefore required to demonstrate 
prejudice or irreparable harm in any event. 

Injunctive relief is an extraordinary remedy. Pontiac 

Fire Fighters Union Local 376 v Pontiac, 482 Mich 1, 8; 
753 NW2d 595 (2008). A party seeking a preliminary 
injunction must make “a particularized showing of 
irreparable harm.” Mich Coalition of State Employee 

Unions v Civil Serv Comm, 465 Mich 212, 225-226; 634 
NW2d 692 (2001). A preliminary injunction may not be 
issued “upon the mere apprehension of future injury or 
where the threatened injury is speculative or conjec-
tural.” Mich AFSCME Council 25 v Woodhaven-

Brownstown Sch Dist, 293 Mich App 143, 149; 809 
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NW2d 444 (2011), quoting Dunlap v City of Southfeld, 
54 Mich App 398, 403; 221 NW2d 237 (1974). A 
permanent injunction will issue “only when justice 
requires, there is no adequate remedy at law, and there 
is a real and imminent danger of irreparable injury.” 
Janet Travis, Inc, 306 Mich App at 274. 

In this case, the Court of Claims correctly ruled that 
plaintiffs failed to demonstrate that they were preju-
diced by the Commission’s not having promulgated 
rules. Plaintiffs admit that Michigan caselaw provides 
no examples in which the plaintiffs were prejudiced by 
the lack of administrative rules. Nevertheless, plain-
tiffs assert that they have been prejudiced because 
they claim that there is no binding process or proce-
dure controlling the conduct of hearings, the submis-
sion of evidence, how or when to address the commis-
sioners at hearings, or how to raise defenses. Plaintiffs 
further argue that there are no binding rules outlining 
the responsibilities of the commissioners, the review of 
evidence, or whether the Attorney General reviews 
annexation petitions. Plaintiffs conclude, with no fur-
ther explanation, that “[t]his is prejudice.” As a fnal 
example of prejudice, plaintiffs describe a meeting that 
occurred on September 24, 2020, during which plain-
tiffs “suspected” that a previous meeting had been held 
between the Commission and the petitioners. 

Analysis of plaintiffs’ examples of prejudice reveals 
that they are speculative and based upon conjectural 
apprehension of future injury. The Court of Claims 
properly rejected plaintiffs’ contention that they were 
denied the opportunity to be heard at the June 4 
meeting, correctly noting that the minutes of that 
meeting established that plaintiffs’ attorney attended 
the meeting and presented plaintiffs’ argument that 
the parcels were not contiguous. The court also cor-
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rectly ruled that plaintiffs failed to specify what any 
additional rules might entail or “how they would make 
a difference in this case.” Moreover, the SBCA contains 
numerous statutory requirements that must be satis-
fed, including criteria to be considered by the Commis-
sion in reviewing petitions. See MCL 123.1009. Fur-
ther, the SBCA provides for judicial review of the 
Commission’s fnal decisions, MCL 123.1018. Plain-
tiffs, therefore, cannot establish that they suffered 
prejudice because of the Commission’s decision to not 
promulgate rules. The record refects that plaintiffs 
have not established any concrete irreparable harm or 
prejudice stemming from the lack of rules. 

With respect to the guidelines that cover subsequent 
administrative proceedings (e.g., public hearing on the 
merits of the petition, recommendation meeting), we 
note that, as explained during the parties’ oral argu-
ment before this Court, the administrative proceedings 
are ongoing and there has been no fnal administrative 
decision made to date. When a fnal decision is made, 
there will be an opportunity for judicial review of the 
issues, including whether plaintiffs were precluded 
from presenting their evidence to the Commission. 
MCL 123.1018. Because plaintiffs failed to establish 
prejudice from the absence of promulgated rules, the 
Court of Claims did not abuse its discretion by denying 
plaintiffs injunctive relief, and it did not err by grant-
ing summary disposition in favor of the Commission. 

Affrmed. 

SWARTZLE, P.J., and K. F. KELLY and REDFORD, JJ., 
concurred. 
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Docket No. 357909. Submitted January 5, 2022, at Detroit. Decided 
February 24, 2022, at 9:20 a.m. 

The Department of Health and Human Services (DHHS) fled a 
petition in the St. Clair Circuit Court, Family Division, seeking to 
terminate at the initial dispositional hearing respondent’s paren-
tal rights to MS under MCL 722.638(1)(a)(iii), asserting that MS 
had suffered severe physical abuse by respondent because (1) 
MS’s meconium tested positive for two different opioids and 
tetrahydrocannabinol (THC), (2) respondent had admitted to 
using marijuana and taking a Norco pill for a toothache before 
MS’s birth, and (3) respondent had previously been involved in a 
Children’s Protective Services action in which she voluntarily 
released her parental rights to two other children. After the 
meconium test results were received, MS was diagnosed with 
neonatal abstinence syndrome and placed in a special care 
nursery for observation and monitoring of withdrawal symptoms; 
MS did not require any medication or medical interventions 
during that period. Relying on MCL 712A.19a(2) and MCL 
722.638(1)(a)(iii), the DHHS requested termination of respon-
dent’s parental rights at the initial dispositional hearing without 
frst making reasonable efforts to reunify respondent with MS. 
After the hearing, the court, Elwood L. Brown, J., terminated 
respondent’s parental rights without requiring the DHHS to 
provide services to her. Respondent appealed. The Court of 
Appeals, CAVANAGH, P.J., and SERVITTO and CAMERON, JJ., affrmed 
in an unpublished per curiam opinion issued February 18, 2021 
(Docket No. 354081), reasoning that respondent’s consumption of 
marijuana and opioids while pregnant resulted in a life-
threatening injury. On appeal, the Supreme Court vacated, in 
part, the Court of Appeals’ decision and ordered that on remand, 
the trial court either order petitioner to provide services to 
respondent or articulate a factual fnding based on clear and 
convincing evidence that aggravated circumstances existed such 
that services were not required. 507 Mich 942 (2021). On remand, 
the trial court again determined that reunifcation efforts were 
not warranted, fnding that respondent’s ingestion of opiates and 
THC during her pregnancy—which resulted in MS being diag-
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nosed with neonatal abstinence syndrome, going through with-

drawal, and potentially experiencing lifelong complications from 

exposure to the drugs in utero—constituted “severe physical 

abuse” under MCL 722.638; on the basis of those fndings, the 

trial court again terminated respondent’s parental rights. Re-

spondent appealed. 

The Court of Appeals held: 

1. The goal of DHHS is to reunify families. Thus, reasonable 

efforts to reunify a child and family must be made in all cases, 

except in those involving the aggravated circumstances set forth 

in MCL 722.638(1)(a). In other words, absent aggravating circum-

stances, the DHHS has an affrmative duty to make reasonable 

efforts to reunify a family before seeking termination of parental 
rights. Relevant here, MCL 722.638(1)(a)(iii) provides that aggra-
vated circumstances exist when a parent has abused the child 
and the abuse included battering, torturing, or other severe 
physical abuse. MCL 722.638, which is part of the Child Protec-
tion Law, MCL 722.621 et seq., defnes “child” as a person under 
18 years of age. The Michigan Probate Code, MCL 710.21 et seq., 
similarly defnes “child” as an individual less than 18 years of age. 
And a fetus is not a child in the context of a statute criminalizing 
frst-degree child abuse in which “child” is defned as a person 
who is less than 18 years of age and who is not emancipated by 
operation of law. Because the word “fetus” is used in a number of 
civil and criminal laws, the Legislature’s omission of a fetus from 
the Probate Code’s defnition of “child” should be viewed as 
purposeful. Thus, construed together, the aggravating circum-
stances identifed in MCL 722.638(1)(a)(iii)—battering, torture, 
or other severe physical abuse—pertain to children living outside 
the womb, not to fetuses. The defnition of “child” recognizes that 
drug use during pregnancy does not automatically mean that a 
mother will abuse her child after birth. Stated differently, mater-
nal drug use during pregnancy does not establish an aggravated 
circumstance under MCL 722.638(1)(a)(iii) because a fetus is not 
a “child.” The trial court therefore erred by fnding that petitioner 
established an aggravated circumstance on the basis that respon-
dent used opiates and marijuana while pregnant with SM and by 
terminating respondent’s parental rights on that basis. 

2. Under MCR 3.977(E)(3), to justify termination of a parent’s 
rights at the initial dispositional hearing, a court must fnd on the 
basis of clear and convincing legally admissible evidence that the 
facts alleged are true, that at least one statutory ground for 
termination has been established, and that termination is in the 
child’s best interests. Petitioner did not introduce any evidence 
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that respondent’s opioid use during pregnancy harmed MS. 

Instead, it appeared that petitioner’s decision to deny services 

was based on respondent’s previous voluntary termination of her 

parental rights to two other children and a desire to punish 

respondent for her drug use. Accordingly, the record did not 

contain clear and convincing evidence that MS suffered severe 

physical abuse under MCL 722.638(1)(a)(iii), and the trial court 

erred by holding otherwise. 

Order vacated and case remanded. 

RONAYNE KRAUSE, J., concurring, agreed with the majority that 

respondent’s parental rights could not be terminated under MCL 

722.638(1)(a)(iii) on the basis of her drug use while pregnant 

because a fetus is not a “child” under the Child Protection Law or 
under the Probate Code. Because that conclusion was dispositive, 
Judge RONAYNE KRAUSE would not have considered whether the 
evidence would otherwise have supported a fnding of severe 
physical abuse under the statute. 

PARENT AND CHILD – CHILD PROTECTIVE PROCEEDINGS – TERMINATION OF 

PARENTAL RIGHTS – AGGRAVATED CIRCUMSTANCES – WORDS AND PHRASES 

– “CHILD.’’ 

A respondent’s parental rights may be terminated at the initial 
dispositional hearing without frst receiving services aimed at 
reunifcation if the Department of Health and Human Services 
establishes that the child has been abused and the abuse included 
one or more of the aggravated circumstances listed in MCL 
722.638(1)(a), including severe physical abuse of the child; ma-
ternal drug use during pregnancy does not constitute severe 
physical abuse of a child because a fetus is not a child. 

Michael D. Wendling, Prosecuting Attorney, and 
Melissa J. Keyes, Senior Assistant Prosecuting Attor-
ney, for petitioner. 

Timothy R. Juengel for respondent. 

Before: GLEICHER, C.J., and BORRELLO and RONAYNE 

KRAUSE, JJ. 

GLEICHER, C.J. The circuit court terminated 
respondent-mother’s parental rights to her daughter, 
MS, without providing reasonable efforts aimed at 
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reunifcation. The issue presented is whether respon-
dent’s prenatal use of opioids and marijuana permitted 
petitioner to withhold services on the ground that the 
child had been subjected to an “aggravated circum-
stance,” specifcally “severe physical abuse.” MCL 
712A.19a(2); MCL 722.638(1)(a)(iii). 

Maternal drug use during pregnancy does not give 
rise to an aggravated circumstance permitting the 
termination of parental rights under any circum-
stances because a fetus is not a “child” under the 
Probate Code, MCL 710.21 et seq. The circuit court 
additionally erred by construing the evidence as con-
sistent with “severe physical abuse.” We vacate the 
order terminating respondent’s parental rights and 
remand for continued proceedings. 

I. PROCEDURAL AND FACTUAL BACKGROUND 

Six days after MS’s birth in November 2019, the 
Department of Health and Human Services (DHHS) 
fled a petition seeking to terminate respondent’s pa-
rental rights at initial disposition under MCL 
712A.19a(2). This subsection of the Probate Code ex-
cuses the DHHS from providing reasonable efforts 
intended to reunify a parent and child if “[t]here is a 
judicial determination that the parent has subjected 
the child to aggravated circumstances as provided in 
section 18(1) and (2) of the child protection 
law, . . . MCL 722.638.” MCL 712A.19a(2)(a). The peti-
tion alleged that a laboratory report revealed that MS’s 
meconium was positive for opiates and tetrahydrocan-
nabinol (THC) and that respondent had admitted to 
using marijuana and taking a “Norco” for a toothache 
before MS’s birth. The DHHS contended that by using 
those substances, respondent engaged in “severe 
physical abuse” of MS under MCL 722.638(1)(a)(iii), 
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which lists as an aggravated circumstance “[b]attering, 
torture, or other severe physical abuse.” The petition 
further alleged that respondent previously had been 
involved in a Children’s Protective Services (CPS) 
action during which she voluntarily released her pa-
rental rights to twins. 

A referee conducted an adjudication trial at which 
Dr. Xinyue Pan, a pediatrician, testifed regarding 
MS’s newborn condition and care. Dr. Pan verifed that 
MS’s meconium refected exposure to two different 
opioids and THC.1 When the laboratory reported these 
fndings, MS was immediately removed from her moth-
er’s room and placed in a special care nursery for “at 
least fve days for monitoring of withdrawal symp-
toms.” Dr. Pan’s working diagnosis was “Neonatal 
Abstinence Syndrome.” She explained that babies 
withdrawing from opioids are “scored” according to 
different “symptoms.” MS’s scores were low, “usually 
one to fve” out of an upper limit of 15, and she did not 
require any medication or medical interventions of any 
kind. 

Dr. Pan did not offer any specifc testimony regard-
ing MS’s symptoms of opioid withdrawal. And although 
Dr. Pan testifed that narcotic exposure in utero can 
lead to developmental delays and “mental health is-
sues,” the record contains no evidence that MS sus-
tained any perceptible injury whatsoever, either dur-
ing her hospitalization or subsequently. To the 

1 Respondent testifed that the second opioid detected (hydromor-
phone) resulted from the administration of Dilaudid before her cesarean 
section. Unfortunately, respondent’s counsel neglected to obtain her 
medical records, did not call a witness to verify her testimony, and did 
not question Dr. Pan about the possibility that the medical administra-
tion of Dilaudid accounted for the second opiate. 
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contrary, MS’s father and aunt testifed that she is 
doing well and has no special needs. 

Despite that no evidence substantiated that MS 
had been “severely abused,” the circuit court termi-
nated respondent’s rights without requiring the 
DHHS to provide her with services. Compounding 
this error, neither the circuit court nor the referee 
who conducted the original termination hearing made 
a specifc fnding that aggravated circumstances ex-
isted. On appeal, respondent contended that reason-
able efforts at reunifcation were required because 
aggravating circumstances had not been established. 
This Court affrmed the circuit court, concluding that 
“respondent’s consumption of marijuana and opiates 
while pregnant . . . resulted in a life-threatening in-
jury . . . .” In re Simonetta, unpublished per curiam 
opinion of the Court of Appeals, issued February 18, 
2021 (Docket No. 354081), p 5 (Simonetta I). 

Respondent fled a handwritten application for leave 
to appeal in the Supreme Court. In a brief order, the 
Supreme Court vacated the part of the Court of Ap-
peals’ decision “holding that the trial court made the 
requisite judicial determination that respondent sub-
jected [MS] to the circumstances provided for in MCL 
722.638(1) and (2), and satisfed the requirements of 
MCR 3.977(E) necessary to terminate the respondent’s 
parental rights without requiring reasonable efforts at 
reunifcation.” In re Simonetta, 507 Mich 943 (2021) 
(Simonetta II). The Court noted that pursuant to In re 

Mason, 486 Mich 142, 152; 782 NW2d 747 (2010), 
“[r]easonable efforts to reunify the child and family 
must be made in all cases except those involving the 
circumstances delineated in MCL 712A.19a(2).” 
Simonetta II, 507 Mich at 943. The Court therefore 
ordered the circuit court on remand to “either order 
that the petitioner provide reasonable services to the 
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respondent, or articulate a factual fnding based on 
clear and convincing evidence that aggravated circum-
stances exist such that services are not required.” Id. 

On remand the circuit court found that respondent 
had “abused [MS] by ingesting multiple opiates and 
THC during her pregnancy,” and that the infant’s 
neonatal-abstinence-syndrome diagnosis, “the with-
drawal, and the potential lifelong complications of the 
exposure to multiple controlled substances consti-
tute[d] severe physical abuse caused by Respondent’s 
drug use.” Accordingly, the circuit court determined 
that reasonable efforts at reunifcation were not war-
ranted. 

Respondent again claimed an appeal. Her appointed 
appellate counsel fled a four-page brief in this Court. 
Despite the Supreme Court’s order directing the par-
ties’ attention to whether respondent had subjected 
MS to aggravated circumstances under MCL 
722.638(1) and (2), respondent’s counsel raised no legal 
argument regarding aggravated circumstances or the 
failure to provide services. Instead, counsel’s argument 
centered on the petition, not the evidence, offering only 
these two barely comprehensible sentences: “The peti-
tioner then argues that petitioner [sic] is continuing to 
have issues with substance abuse and mental health. 
Those are not issues listed in the statute justifying 
immediate termination without offering services.” 
That’s it. 

Notwithstanding appellate counsel’s grossly inad-
equate briefng, we hold that respondent’s drug abuse 
during her pregnancy and the ensuing harm to the 
child do not rise to the level of severe physical abuse. 
More importantly, maternal drug use does not give rise 
to “aggravated circumstances” under MCL 722.638 
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because this statute applies to “severe physical abuse” 
of a “child,” and a fetus is not a “child” as that term is 
defned in the Probate Code or the Child Protection 
Law, MCL 722.621 et seq. A parent does not come 
within MCL 722.638 based on predelivery conduct, as 
such conduct is not, by defnition, “abuse” of a “child.” 

II. THE LEGAL FRAMEWORK 

The Legislature has expressed an unmistakable 
preference that the DHHS offer services to every 
parent at risk of losing parental rights. Services typi-
cally include drug treatment, psychological evaluation 
and support, and housing assistance. The reasonable-
efforts mandate is intended to reinforce and to accen-
tuate the DHHS’s goal: reunifcation. Withholding rea-
sonable efforts is a narrowly drawn exception to the 
legislative preference that the DHHS actively engage 
with parents to keep families together. 

“Reasonable efforts to reunify the child and family 
must be made in all cases except those involving 
aggravated circumstances . . . .” Mason, 486 Mich at 
152 (quotation marks and citation omitted). Absent 
aggravating circumstances, the DHHS “has an affr-
mative duty to make reasonable efforts to reunify a 
family before seeking termination of parental rights.” 
In re Hicks, 500 Mich 79, 85; 893 NW2d 637 (2017). “As 
part of these reasonable efforts, the [DHHS] must 
create a service plan outlining the steps that both it 
and the parent will take to rectify the issues that led to 
court involvement and to achieve reunifcation.” Id. at 
85-86.2 

2 Many opinions issued by this Court incorrectly state that the DHHS 
“is not required to provide reunifcation services when termination of 
parental rights is the agency’s goal.” See, e.g., In re Moss, 301 Mich App 
76, 91; 836 NW2d 182 (2013), quoting In re HRC, 286 Mich App 444, 463; 
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“Aggravated circumstances” are limited to six 
events or occurrences in the life of a “child.” MCL 
722.638(1)(a) provides that “aggravated circum-
stances” exist when a parent “has abused the 
child . . . and the abuse included 1 or more of the 
following”: 

(i) Abandonment of a young child. 

(ii) criminal sexual conduct involving penetration, at-
tempted penetration, or assault with intent to penetrate. 

(iii) Battering, torture, or other severe physical abuse. 

(iv) Loss or serious impairment of an organ or limb. 

(v) Life threatening injury. 

(vi) Murder or attempted murder. [Id. (emphasis 
added).] 

Most of these circumstances are likely to be the subject 
of criminal prosecutions. They represent demonstrably 
violent or indisputably abusive conduct that causes 
long-lasting harm. The record does not support that 
MS sustained any consequences of respondent’s prena-
tal use of controlled substances. But that is not the 
only reason that MCL 722.638(1) does not apply here. 
MCL 722.638(1)(a)(iii) does not apply to the “abuse” of 
a fetus because a fetus is not a “child” as that term is 
defned in the criminal law or the juvenile code. 

III. A FETUS IS NOT A “CHILD” UNDER THE PROBATE CODE 

Aggravated circumstances justifying a petition seek-
ing termination of parental rights at initial disposition 
under MCL 712A.19a(2) are triggered when a parent 
“has abused the child” in one of the ways delineated in 

781 NW2d 105 (2009). Such statements are contrary to Mason, Hicks, 
and In re Rood, 483 Mich 73, 98-100; 763 NW2d 587 (2009) (opinion by 
CORRIGAN, J.), and should be viewed as inaccurate abbreviations of 
governing precedent. 
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MCL 722.638(1)(a). That statute is part of the Child 
Protection Law, MCL 722.621 et seq., which defnes 
“child” as “a person under 18 years of age.” MCL 
722.622(f). Similarly, the Michigan adoption code un-
der the Probate Code defnes “child” as “an individual 
less than 18 years of age.” MCL 710.22(j). Neither of 
these defnitions contemplates that a fetus is a “child.” 

In People v Jones, 317 Mich App 416; 894 NW2d 723 
(2016), this Court thoughtfully considered whether a 
statute criminalizing child abuse, MCL 750.136b(2), 
applied to a mother who used methamphetamine while 
pregnant and delivered an infant with serious medical 
problems. In that statutory context (the Michigan 
Penal Code3), the word “child” is defned as “a person 
who is less than 18 years of age and is not emancipated 
by operation of law . . . .” MCL 750.136b(1)(a). The 
statute’s defnition of “person” is limited to the indi-
vidual committing the abusive act. MCL 
750.136b(1)(d). This Court noted that the defnition of 
“child” “does not refer to fetuses or to conduct that 
harms a fetus,” concluding that “neither the defnition 
of ‘child’ nor the defnition of ‘person’ found in the 
statute specifcally includes fetuses.” Jones, 317 Mich 
App at 422. The Legislature has criminalized conduct 
that specifcally harms fetuses, Jones points out, in 
several other statutes. Id. at 424-426. “And the Legis-
lature has consistently refrained from expanding the 
defnition of person to include fetuses.” Id. at 429. 

In light of the appearance of the word “fetus” in a 
number of civil and criminal laws, the Legislature’s 
omission of a fetus from the Probate Code’s defnition 
of “child” should be viewed as purposeful. Aside from 
the defnition of “child,” other interpretive guides sup-

3 MCL 750.1 et seq. 
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port that the Legislature did not intend that MCL 
722.638 would apply to fetuses. 

The individual words of a statute should be read 
holistically “with a view to their place in the overall 
statutory scheme.” Davis v Mich Dep’t of Treasury, 489 
US 803, 809; 109 S Ct 1500; 103 L Ed 2d 891 (1989). 
See also TOMRA of North America, Inc v Dep’t of 

Treasury, 505 Mich 333, 351; 952 NW2d 384 (2020) 
(“This interpretation refects a holistic reading of the 
statutory text and gives each provision its appropriate 
meaning and function.”); South Dearborn Environmen-

tal Improvement Ass’n, Inc v Dep’t of Environmental 

Quality, 502 Mich 349, 367-368; 917 NW2d 603 (2018) 
(“However, we do not read statutory language in isola-
tion and must construe its meaning in light of the 
context of its use.”). When construed together, the 
aggravating circumstances identifed in MCL 
722.638(1)(a)(iii)—“[b]attering, torture, or other severe 
physical abuse”—apply to children living outside the 
womb. In a broader context, the other aggravating 
circumstances captured in MCL 722.638(1)(a) also per-
tain to children who have been born, and not fetuses: 
“[a]bandonment,” “[c]riminal sexual conduct involving 
penetration, attempted penetration, or assault with 
intent to penetrate,” “[l]oss or serious impairment of an 
organ or limb,” “[l]ife threatening injury,” and “[m]ur-
der or attempted murder.” 

This interpretation of the plain language of MCL 
722.638(1)(a) coincides with that of the Michigan De-
partment of Health & Human Services, Children’s 

Protective Services Manual (CPSM), PSM 711-4 
(February 1, 2017), p 2, available at <https://dhhs. 
michigan.gov/OLMWEB/EX/PS/Public/PSM/711-4.pdf# 
pagemode=bookmarks> (accessed January 25, 2022) 
[https://perma.cc/6922-LEAH], which defnes a “child” 

https://perma.cc/6922-LEAH
https://michigan.gov/OLMWEB/EX/PS/Public/PSM/711-4.pdf
https://dhhs
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as “[a] person under 18 years of age,” and further 
provides, “Parental substance abuse, positive toxicol-
ogy or withdrawal in an infant does not in and of itself 
indicate that child abuse or neglect has occurred 
or that the infant has been severely physically in-
jured.” CPSM, PSM 716-7 (September 1, 2020), p 6, 
available at <https://dhhs.michigan.gov/OLMWEB 
/EX/PS/Public/PSM/716-7.pdf#pagemode=bookmarks> 
(accessed January 25, 2022) [https://perma.cc/K4HV-
9KQV]. The manual advises that “[s]ubstance abuse is 
a mental health disorder and caseworkers should as-
sist the parent/caregiver in accessing relevant sup-
ports and services.” Id. at 1. This corresponds to MCL 
712A.19a(2)’s mandate that reasonable efforts be pro-
vided to parents who have not harmed their children in 
any of the ways delineated in MCL 722.638(1)(a), 
thereby acknowledging that those parents may beneft 
from skilled intervention and care. 

By excluding fetuses from the defnition of a “child,” 
our Legislature has recognized that drug use during 
pregnancy does not automatically mean that a mother 
will abuse her child after birth. CPS has reached the 
same conclusion. Ironically, MS’s father was a respon-
dent when the child was taken into care and at that 
time, faced a felony drug charge and had a long history 
of substance abuse including heroin, methamphet-
amine, and marijuana use. After receiving extensive 
services, he was deemed capable of caring for MS. The 
DHHS’s obvious inconsistency regarding parental 
drug abuse smacks of gender bias. 

https://perma.cc/K4HV
https://dhhs.michigan.gov/OLMWEB
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Aggravated circumstances do not exist in this case 
as a matter of law, supporting vacation of the termina-
tion of respondent’s parental rights on that ground 
alone.4 

IV. THE EVIDENCE DOES NOT SUPPORT 
“SEVERE PHYSICAL ABUSE” 

The usual standard of proof in termination-of-
parental-rights cases is a preponderance of the evi-
dence. But to justify termination of parental rights at 
initial disposition and without reasonable efforts at 
reunifcation, a court must fnd “on the basis of clear 
and convincing legally admissible evidence” that the 
facts alleged are true, that at least one statutory 
ground for termination has been established, and that 
termination is in the child’s best interests. MCR 
3.977(E)(3). 

The record does not contain clear and convincing 
evidence that MS was “severely abused.” As discussed, 
the DHHS failed to introduce any evidence supporting 
that respondent’s opioid use harmed MS. Rather, the 
evidence demonstrates that MS was placed in a special 
care nursery only after her meconium tested positive 
for opioids, not because she exhibited signs or symp-

4 We acknowledge that in In re Rippy, 330 Mich App 350, 357-359; 948 
NW2d 131 (2019), this Court upheld a termination of parental rights at 
the initial disposition based on an assumption that a mother’s prenatal 
drug use was an aggravated circumstance. However, the majority in 
Rippy, id. at 359 n 2, declined to consider whether a “fetus” falls within 
the defnition of a “child” as contemplated in MCL 722.638(1), and 
therefore reached no binding opinion on that question. Although neither 
trial nor appellate counsel specifcally preserved the issue in this case, 
we may exercise our discretion to address it. This is a matter of 
statutory interpretation that we review de novo, and the facts necessary 
to our resolution are of record. See Frericks v Highland Twp, 228 Mich 
App 575, 585; 579 NW2d 441 (1998); Gillette Co v Dep’t of Treasury, 198 
Mich App 303, 311; 497 NW2d 595 (1993). 
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toms of neonatal abstinence syndrome. And if MS did, 
in fact, have such symptoms, the DHHS failed to place 
them in evidence. 

The record strongly supports that the DHHS’s deci-
sion to deny respondent services was based on respon-
dent’s previous voluntary termination of her parental 
rights to her twins (an improper basis for denying 
services) and a desire to punish respondent for her 
drug use. According to the CPSM, however: 

The purpose of [CPS] is to ensure that children are 

protected from further physical or emotional harm caused 

by a parent or other adult responsible for the child’s 

health and welfare and that families are helped, when 

possible, to function responsibly and independently in 

providing care for the children for whom they are respon-

sible. [CPSM, PSM 711-1 (November 1, 2013), p 1, avail-

able at <https://dhhs.michigan.gov/OLMWEB/EX/PS/ 

Public/PSM/711-1.pdf#pagemode=bookmarks> (accessed 

January 25, 2022) [https://perma.cc/CA6F-XBWB].] 

The Legislature shares this goal. By requiring reason-
able efforts to reunify families except in circumstances 
in which a child has been severely harmed by deliber-
ate postdelivery conduct, the statutes governing child 
welfare proceedings recognize that the ultimate objec-
tive of the law is to strengthen families, not to tear 
them apart. And it should go without saying that a 
policy of terminating parental rights based on mater-
nal drug abuse only discourages pregnant women from 
seeking prenatal care. 

Respondent is entitled to receive services designed 
to help her combat her drug use, to assist her in 
locating safe housing, and to allay the other concerns 
that surfaced before her rights were punitively termi-
nated and her needs never addressed. 

https://perma.cc/CA6F-XBWB
https://dhhs.michigan.gov/OLMWEB/EX/PS
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We vacate and remand for further proceedings con-
sistent with this opinion. We do not retain jurisdiction. 

BORRELLO, J., concurred with GLEICHER, C.J. 

RONAYNE KRAUSE, J. (concurring). I concur entirely 
with the majority’s reasoning and conclusion that a 
fetus is not a “child” under the Child Protection Law, 
MCL 722.621 et seq., or under the Probate Code, MCL 
710.21 et seq. Therefore, as the majority concludes, it is 
defnitionally impossible to commit severe physical 
abuse of a fetus under MCL 722.638(1), and it is, in 
turn, defnitionally impossible to subject a fetus to 
“aggravated circumstances” under MCL 712A.19a(2)(a). 
Because that conclusion is dispositive, I concur with the 
result reached by the majority for that reason alone, and 
I would not consider or express any opinion whether the 
evidence would otherwise support a fnding of “severe 
physical abuse.” 
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PEGASUS WIND, LLC v TUSCOLA COUNTY 

Docket No. 355715. Submitted February 8, 2022, at Detroit. Decided 
February 24, 2022, at 9:25 a.m. Leave to appeal sought. Oral 
argument ordered on the application 511 Mich 977 (2023). 

Pegasus Wind, LLC, brought an action in the Tuscola Circuit Court 

against Tuscola County, appealing the decision of intervenor, the 

Tuscola Area Airport Zoning Board of Appeals (the AZBA), to deny 

eight variance applications for wind turbines within the Tuscola 

Area Airport zoning area. In June 2019, Pegasus sought variances 

with the AZBA for 33 wind turbines near the Tuscola Area Airport. 

The AZBA denied the variance applications. Pegasus appealed in 

the Tuscola Circuit Court, and the court reversed the AZBA’s 

decision. In October 2019, Pegasus submitted eight additional 

variance applications—the variances at issue in this appeal—for 

the construction of eight additional wind turbines; Pegasus also 

submitted the determinations of no hazard by the Federal Aviation 

Administration (the FAA) for the proposed wind turbines and a 
letter from the Michigan Department of Transportation confrming 
that it concurred with the FAA’s determinations of no hazard. The 
AZBA denied Pegasus’s request for the eight variances, and Pega-
sus appealed in the Tuscola Circuit Court. The court, Amy G. 
Gierhart, J., held that the AZBA’s denial was supported by sub-
stantial, competent, and material evidence that Pegasus had failed 
to establish three of the four criteria necessary for a variance. More 
specifcally, the trial court concluded that Pegasus failed to estab-
lish that (1) there was a practical diffculty in the literal enforce-
ment of the ordinance, (2) the variances would not be against the 
public interest and fight-approach protection, and (3) granting the 
variances would be in accordance with the spirit of the ordinance. 
However, the court reversed the AZBA’s determination that grant-
ing the variances would not do substantial justice. The court 
further concluded that the AZBA’s denial of the variances on the 
basis that the grant of such variances would not be in accordance 
with the spirit of the ordinance was also supported by substantial 
evidence. Pegasus moved for reconsideration, and the court denied 
the motion. Pegasus appealed. 

The Court of Appeals held: 
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1. When reviewing a zoning board’s denial of a variance, an 

appellate court must review the record and the board’s decision to 

determine whether it (1) comports with the law, (2) was the 

product of proper procedure, (3) was supported by competent, 

material, and substantial evidence on the record, and (4) was a 

proper exercise of reasonable discretion. The appellate court 

reviews the circuit court’s determination regarding the fndings of 

a zoning board of appeals to determine whether the lower court 

applied correct legal principles and whether it misapprehended 

or grossly misapplied the substantial-evidence test to the board’s 

factual fndings. The substantial-evidence-test standard is the 

same as the clear-error standard. A fnding is clearly erroneous if 

the reviewing court, on the whole record, is left with the defnite 

and frm conviction that a mistake has been made. Substantial 

evidence is evidence that a reasonable person would accept as 

suffcient to support a conclusion; while this requires more than a 

scintilla of evidence, it may be substantially less than a prepon-

derance. 

2. An airport zoning board of appeals must grant a variance if 
the applicant establishes the statutory factors for a variance 
delineated in the Michigan Airport Zoning Act, MCL 259.431 et 

seq. Under MCL 259.454(1), an airport zoning board of appeals is 
required to grant a variance if the applicant fulflls all four 
factors: (1) a literal application or enforcement of the regulations 
would result in practical diffculty or unnecessary hardship, (2) 
the relief granted would not be contrary to the public interest, (3) 
the relief granted would do substantial justice, and (4) the relief 
granted would be in accordance with the spirit of the regulations. 
The Tuscola Area Airport Zoning Ordinance (the Tuscola Ordi-
nance) mandates that the AZBA grant a variance if a petitioner 
establishes any one of the factors, as long as the FAA and the 
Michigan Aeronautics Commission has issued permits or deter-
minations of no hazard; the Tuscola Ordinance also adds one 
alternative subfactor regarding fight-approach protection: relief 
granted would not be contrary to the public interest and approach 

protection. 

3. The circuit court’s reversal in the previous appeal regard-
ing the 33 wind turbines did not require that it also reverse the 
AZBA’s denial of the eight turbines in the instant case. The eight 
turbines at issue in this case were in different locations, and the 
AZBA’s decision was made in an entirely different context than 
its previous denial because Pegasus already had variances ap-
proved for 33 turbines. Further, Pegasus failed to provide any 
legal citation in support of its contention that the outcome of the 
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previous appeal required the AZBA to authorize the variances or 

the circuit court to reverse the denials in this case. 

4. Use variances permit a use of the land that the zoning 

ordinance otherwise proscribes, whereas nonuse variances are 

those variances concerned with the area, height, and setback 

requirements of structures. Accordingly, Pegasus sought nonuse 

variances for the construction of the eight wind turbines. The 

term “practical diffculty” is not defned in the Airport Zoning Act 

or in the Tuscola Ordinance, and there was no Michigan caselaw 

interpreting the practical-diffculty factor for purposes of airport 

zoning. However, under MCL 125.3604(7) of the Michigan Zoning 

Enabling Act, MCL 125.3101 et seq., only a showing of practical 

diffculty, and not unnecessary hardship, is required to justify the 

grant of a nonuse variance. In determining whether a practical 

diffculty exists, a court must consider whether the denial de-

prives an owner of the use of the property, compliance would be 

unnecessarily burdensome, or granting a variance would do 

substantial justice to the owner. However, practical diffculties 
cannot be self-created. In this case, the circuit court confused 
practical diffculty with unnecessary hardship; the requirement 
of showing unique circumstances inherent in the property is not 
an element of practical diffculty but of unnecessary hardship. 
Moreover, because the AZBA could not require that Pegasus 
establish the hardship requirements, the AZBA’s contention that 
all of Pegasus’s arguments were fnancial and, therefore, did not 
apply to the land could not support its denial of the variances on 
the basis of practical diffculty. In this case, Pegasus had no use 
for the land without the variance because its lease agreements all 
related to the placement and use of turbines. The AZBA relied on 
the agricultural nature of the parcels to assert continued eco-
nomic use; however, Pegasus did not own those parcels, and its 
leases did not permit alternative uses for the properties. There-
fore, the denial of the variances rendered Pegasus’s lease agree-
ments valueless and prohibited any use of its interest in the 
various properties. 

5. Denial on the basis of the self-created-hardship rule was 
not mandated. A zoning board must deny a variance on the basis 
of the self-created-hardship rule when a landowner or predeces-
sor in title partitions, subdivides, or somehow physically alters 
the land after the enactment of the applicable zoning ordinance so 
as to render it unft for the uses for which it is zoned. In this case, 
there was no evidence in the record that the landowners or 
Pegasus had partitioned, subdivided, or physically altered the 
parcels in some way that rendered them unft for their uses. 
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Neither Pegasus’s awareness of the ordinance nor the ability of 

the landowners to use their properties for agricultural purposes 

under the current zoning was relevant; the question was whether 

Pegasus had any use for this land under the current zoning—it 

did not—and whether entering into the agreements with knowl-

edge that the land was subject to the zoning ordinance rendered 

these hardships self-created—it did not. Accordingly, none of the 

AZBA’s reasons for concluding that Pegasus failed to establish a 

practical diffculty was supported by the record, let alone sup-

ported by substantial evidence, and the circuit court misapplied 

the practical-diffculty standard. Therefore, the circuit court 

erred by affrming this determination. 

6. The circuit court erred by affrming the AZBA’s determina-
tion that the variances would be contrary to the public interest 
and fight-approach protection. The AZBA’s arguments regarding 
risks created by emergencies and student pilots lacked substan-
tial evidence in the record. Importantly, Pegasus’s wind expert 
explained that even if visual fight rule (VFR) pilots were fying in 
reduced-visibility conditions, the eight turbines would have no 
impact on those pilots because the pilots would already have to 
circumnavigate the existing structures and turbines in the north-
west quadrant of the airport. The record did not contain any 
evidence supporting a fnding that the addition of these eight 
turbines would or could create risks and situations different from 
what already existed as a result of the numerous wind turbines 
already built. Therefore, on this record, no reasonable person 
could conclude that the addition of these eight turbines would 
create the risks and concerns that the AZBA and the county 
identifed. The circuit court erred when it concluded that the 
AZBA’s determination that Pegasus had not shown that the 
variances would not impact public safety or fight-approach 
protection was supported by substantial, competent, and material 
evidence. 

7. Neither the AZBA nor the county addressed the basis of the 
circuit court’s reversal on the issue of substantial justice. By 
failing to provide any legal argument or analysis, the county 
effectively abandoned any claim of error on this question. Accord-
ingly, this claim was not reviewed. 

8. The circuit court erred when it affrmed the AZBA’s deter-
mination that the variances were not in the spirit of the ordi-
nance. The spirit of the ordinance at issue was to promote the 
health, safety, and general welfare of the inhabitants of Tuscola 
County by preventing the establishment of airport hazards, 
restricting the height of structures and objects of natural growth, 
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and otherwise regulating the use of property in the vicinity of the 

Tuscola Area Airport and providing for the allowance of variances 

from such regulations. The plain language of the ordinance 

expressly provides for the provision of variances, rendering the 

grant of variances within the spirit of the ordinance. In this case, 

other turbines had received variances, and no evidence was 

provided that their existence had created any of the purported 

“future” risks the AZBA used to justify its decision. Because the 

record did not show any substantial, material, or relevant evi-

dence in support of the AZBA’s assertion that the turbines create 

risks and limitations that somehow do not already exist from all 

the other turbines, the AZBA’s decision was without support, and 

the circuit court erred by affrming it. 

Reversed in part and remanded. 

MURRAY, J., dissenting, would have held that the circuit court 

set forth the correct legal principles governing its review, accu-

rately recounted the arguments and evidence, and reached a 

conclusion in this close case; therefore, Judge MURRAY could not 

conclude that the circuit court applied incorrect legal principles or 

that it misapprehended or grossly misapplied the substantial-

evidence test to the AZBA’s factual fndings. The record before the 

AZBA did contain testimony and evidence supporting many of its 

conclusions, including that the wind turbines could cause dangers 

to pilots experiencing in-fight emergencies and that the place-

ment and height of the wind turbines would cause VFR pilots to 

fy in a different airspace (Class E airspace, instead of Class G 

airspace), which triggers different fight visibility requirements 

and, in turn, can cause a “choke point” for those pilots also 

seeking to circumnavigate the wind turbines. It also appeared 

undisputed that when a VFR pilot fies over the wind turbines, 

the turbines would interfere with the primary radar transmitted 

from air traffc control. There was evidence setting forth these 

facts, and these facts supported the reasonable conclusion of the 

AZBA. Because the record contained evidence supporting these 

propositions and the AZBA made specifc fndings on the perti-

nent factors, the deferential standard of review should have made 

this case diffcult to reverse. Accordingly, the circuit court did not 

err by affrming the decision of the AZBA, which was entitled to 

substantial deference, that Pegasus did not establish practical 

diffculties or unnecessary hardship such that a variance had to 

be granted. 
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1. ZONING – MICHIGAN AIRPORT ZONING ACT – AIRPORT ZONING BOARD OF 

APPEALS – APPLICATIONS FOR VARIANCES. 

Under MCL 259.454(1) of the Michigan Airport Zoning Act, MCL 

259.431 et seq., an airport zoning board of appeals is required to 

grant a variance if the applicant fulflls all four factors: (1) a 

literal application or enforcement of the regulations would result 

in practical diffculty or unnecessary hardship, (2) the relief 

granted would not be contrary to the public interest, (3) the relief 

granted would do substantial justice, and (4) the relief granted 

would be in accordance with the spirit of the regulations. 

2. ZONING – NONUSE VARIANCES – WORDS AND PHRASES – PRACTICAL 

DIFFICULTY – SELF-CREATED HARDSHIP. 

Use variances permit a use of the land that the zoning ordinance 

otherwise proscribes, whereas nonuse variances are those vari-

ances concerned with the area, height, and setback requirements 

of structures; under MCL 125.3604(7) of the Michigan Zoning 

Enabling Act, MCL 125.3101 et seq., only a showing of practical 

diffculty, and not unnecessary hardship, is required to justify the 

grant of a nonuse variance; in determining whether a practical 

diffculty exists, a court must consider whether the denial de-

prives an owner of the use of the property, compliance would be 

unnecessarily burdensome, or granting a variance would do 

substantial justice to the owner; there is no requirement to show 

unique circumstances inherent in the property to establish prac-

tical diffculty; practical diffculties, however, cannot be self-

created; a zoning board must deny a variance on the basis of the 

self-created-hardship rule when a landowner or predecessor in 

title partitions, subdivides, or somehow physically alters the land 

after the enactment of the applicable zoning ordinance so as to 

render it unft for the uses for which it is zoned. 

Warner Norcross + Judd LLP (by Jonathan E. 

Lauderbach, Daniel P. Ettinger, and Ashley G. 

Chrysler) for Pegasus Wind, LLC. 

Braun Kendrick Finkbeiner PLC (by Jamie Hecht 

Nisidis and Clayton J. Johnson) for Tuscola County. 

Foster, Swift, Collins & Smith, PC (by Michael D. 

Homier and Laura J. Genovich) for the Tuscola Area 
Airport Zoning Board of Appeals. 
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Before: RICK, P.J., and MURRAY and SHAPIRO, JJ. 

RICK, P.J. In this zoning dispute, plaintiff, Pegasus 
Wind, LLC (Pegasus), appeals as of right the Tuscola 
Circuit Court’s order affrming the decision of interve-
nor, the Tuscola Area Airport Zoning Board of Appeals 
(the AZBA), to deny eight variance applications for 
additional wind turbines. For the reasons stated in this 
opinion, we reverse in part and remand for proceedings 
that are consistent with this opinion.1 

I. BACKGROUND 

This controversy has an extensive procedural and 
factual history involving local regulatory authorities’ 
decisions on a wind energy system being built by 
Pegasus. Pegasus is constructing a commercial wind 
energy system in Tuscola County. Some of the planned 
wind turbines are within the Tuscola Area Airport 
zoning area. Airport Authority owns the airport and is 
responsible for maintenance and operation of the land-
ing, navigational, and building facilities. See MCL 
259.622. The AZBA is responsible for deciding whether 
to grant variances from airport zoning regulations. See 
MCL 259.454. 

1 In deciding this appeal, we reject Tuscola County’s argument that 
this Court lacks jurisdiction because the circuit court judgment is not 
appealable as of right under MCR 7.203(A)(1)(a). In Ansell v Delta Co 

Planning Comm, 332 Mich App 451, 453 n 1; 957 NW2d 47 (2020), a 
recently published decision, this Court held that it does have jurisdic-
tion over such an appeal. Therefore, this argument has no merit. See id. 
(holding that this Court had jurisdiction to hear the issue on appeal 
because the “case involved a decision by [the] County Planning Com-
mission to grant applications for conditional-use permits for construc-
tion of windmills. Accordingly, the appeal in the circuit court was not 
taken from a court or tribunal because the planning commission is not 
a court and did not act as a tribunal in issuing the permits in question”). 
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On June 11, 2019, Pegasus fled applications for 
variances with the AZBA for 33 proposed wind turbines 
near the Tuscola Area Airport. The AZBA denied the 
variance applications. Pegasus appealed the AZBA’s 
denial of the variances in the circuit court. In Novem-
ber 2019, the circuit court reversed the AZBA’s deci-
sion.2 

Relevant to this appeal, on October 22, 2019, Pega-
sus submitted eight additional variance applications 
for the construction of eight additional wind turbines. 
Along with these applications, Pegasus submitted the 
Federal Aviation Administration’s (the FAA) determi-
nations of no hazard (DNH) for the proposed wind 
turbines and a letter from the Michigan Department of 
Transportation (MDOT) confrming that MDOT “con-
curs with the FAA’s determination of no hazard” and 
that MDOT tall-structure permits would be issued for 
the turbines after the variances were granted. Public 
hearings regarding the variance applications were 
held on January 13 and 17, 2020. The AZBA denied 
Pegasus’s request for the eight variances on Janu-
ary 17, 2020. 

Pegasus appealed the AZBA’s denial in the circuit 
court. In its September 11, 2020 order, the circuit court 
held that the AZBA’s denial was supported by substan-
tial, competent, and material evidence that Pegasus 
had failed to establish three of the four criteria neces-
sary to permit the AZBA to grant a variance. More 

2 This Court denied the AZBA’s application for leave to appeal this 
order “for lack of merit in the grounds presented.” Pegasus Wind, LLC v 

Tuscola Area Airport Zoning Bd of Appeals, unpublished order of the 
Court of Appeals, entered February 26, 2020 (Docket No. 351915). Our 
Supreme Court also denied leave to appeal, Pegasus Wind, LLC v 

Tuscola Area Airport Zoning Bd of Appeals, 506 Mich 941 (2020), and 
denied a subsequent motion for reconsideration, Pegasus Wind, LLC v 

Tuscola Area Airport Zoning Bd of Appeals, 507 Mich 871 (2021). 
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specifcally, the trial court concluded that Pegasus 
failed to establish that (1) there is a practical diffculty 
in the literal enforcement of the ordinance, (2) the 
variances would not be against the public interest and 
“approach protection,” and (3) granting the variances 
would be in accordance with the spirit of the ordinance. 
However, the court reversed the AZBA’s determination 
that granting the variances would not do substantial 
justice, noting that the record “does not contain evi-
dence that the granting of variances would not do 
substantial justice” and that “[t]here will be no adverse 
impact to the airport . . . .” The circuit court further 
concluded that the AZBA’s denial of the variances on 
the basis that the grant of such variances would not be 
“in accordance with the spirit of the Ordinance” was 
also supported by substantial evidence. 

Pegasus moved for reconsideration, arguing, in part, 
that the circuit court’s determination that there was 
evidence supporting the substantial-justice factor, but 
not the remaining three factors, was internally incon-
sistent. The circuit court denied the motion. 

This appeal followed. 

II. STANDARD OF REVIEW 

“In general, we review de novo a circuit court’s 
decision in an appeal from a [zoning board of appeals 
(ZBA)] decision because the interpretation of the per-
tinent law and its application to the facts at hand 
present questions of law.” Hughes v Almena Twp, 284 
Mich App 50, 60; 771 NW2d 453 (2009) (citations 
omitted). However, this Court gives “great deference to 
the trial court and zoning board’s fndings.” Norman 

Corp v East Tawas, 263 Mich App 194, 198; 687 NW2d 
861 (2004). The underlying interpretation and applica-
tion of an ordinance is also reviewed de novo. Detroit v 
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Detroit Bd of Zoning Appeals, 326 Mich App 248, 254; 
926 NW2d 311 (2018). As stated in Risko v Grand 

Haven Charter Twp Zoning Bd of Appeals, 284 Mich 
App 453, 458; 773 NW2d 730 (2009): 

When reviewing a zoning board’s denial of a variance this 

Court must review the record and the board’s decision to 

determine whether it (1) comports with the law, (2) was 

the product of proper procedure, (3) was supported by 

competent, material, and substantial evidence on the 

record, and (4) was a proper exercise of reasonable discre-

tion. [Cleaned up.] 

“This Court reviews the circuit court’s determination 
regarding ZBA fndings to determine whether the 
lower court applied correct legal principles and 
whether it misapprehended or grossly misapplied the 
substantial evidence test to the ZBA’s factual fnd-
ings.” Hughes, 284 Mich App at 60 (quotation marks, 
citation, and brackets omitted). The substantial-
evidence-test standard “is the same as the familiar 
‘clearly erroneous’ standard. A fnding is clearly erro-
neous if the reviewing court, on the whole record, is left 
with the defnite and frm conviction that a mistake 
has been made.” Id. (citation omitted). “The substan-
tial evidence test also encompasses a quantitative 
component.” Id. at 61. “ ‘Substantial evidence’ is evi-
dence that a reasonable person would accept as suff-
cient to support a conclusion. While this requires more 
than a scintilla of evidence, it may be substantially less 
than a preponderance.” Id. (quotation marks and cita-
tion omitted). 

III. ANALYSIS 

An airport zoning board of appeals must grant a 
variance if the applicant establishes the statutory 
factors for a variance delineated in the Michigan 



725 2022] PEGASUS WIND V TUSCOLA CO 
OPINION OF THE COURT 

Airport Zoning Act, MCL 259.431 et seq. The Tuscola 
Area Airport Zoning Ordinance (the Tuscola Ordi-
nance) also identifes the factors that the AZBA must 
apply when considering variance applications. Tuscola 
Ordinance, § 5.2(G)(2).3 The Airport Zoning Act pro-
vides: 

A person desiring to erect a structure, or increase the 

height of a structure, or permit the growth of a tree, or 

otherwise use property in violation of the airport zoning 

regulations adopted under this act, may apply to the board 

of appeals, for a variance from the zoning regulations in 

3 In contrast to the Airport Zoning Act, the Tuscola Ordinance man-
dates that the AZBA grant a variance if a petitioner establishes any one 

of the factors, as long as the FAA and the Michigan Aeronautics 
Commission has issued permits or determinations of no hazard. The 
Tuscola Ordinance also adds one alternative subfactor, regarding fight-
approach protection, which reads, in pertinent part: 

In acting upon applications for variance, a variance can be 
granted on the condition that 

The Federal Aeronautics Administration (FAA) and the Michi-
gan Aeronautics Commission (MAC) has issued a permit or 
determination of non-hazard. . . . 

* * * 

In addition, variances shall be allowed for any of the following 
reasons: 

(a) A literal application or enforcement of the regulation would 
result in practical diffculty or unnecessary hardship. 

(b) Relief granted would not be contrary to the public interest 
and approach protection. 

(c) Relief granted would do substantial justice. 

(d) Relief granted would be in accordance with the spirit of the 
regulations of this Ordinance. 

. . . Nothing in this section shall be construed to permit a use 
that would confict with any general zoning ordinance or regula-
tion of any political subdivision applicable to the same area. 
[Tuscola Ordinance, § 5.2(G)(2) (emphasis added).] 
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question. The board of appeals shall allow a variance if a 

literal application or enforcement of the regulations would 

result in practical diffculty or unnecessary hardship and 

the relief granted would not be contrary to the public 

interest, but would do substantial justice and be in accor-

dance with the spirit of the regulations. However, a 

variance may be granted subject to any reasonable condi-
tion or condition subsequent that the board of appeals 
considers necessary to effectuate the purposes of this act. 
A variance shall not confict with a general zoning ordi-
nance or regulation of a political subdivision. However, a 
variance may confict with a zoning ordinance or regula-
tion adopted exclusively for airport zoning purposes. 
[MCL 259.454(1) (emphasis added).] 

Therefore, under the controlling statute, an airport 
zoning board of appeals is required to grant a variance 
if the applicant fulflls all four factors: (1) “a literal 
application or enforcement of the regulations would 
result in practical diffculty or unnecessary hardship,” 
(2) “the relief granted would not be contrary to the 
public interest,” (3) the relief granted “would do sub-
stantial justice,” and (4) the relief granted would be “in 
accordance with the spirit of the regulations.” MCL 
259.454(1). 

The Airport Zoning Act and the Tuscola Ordinance 
do not distinguish “nonuse variances” and “use vari-
ances.” However, the Michigan Zoning Enabling Act, 
MCL 125.3101 et seq., provides some clarity. “Under 
the in pari materia doctrine, statutes that relate to the 
same subject or that share a common purpose should, 
if possible, be read together to create a harmonious 
body of law.” Hegadorn v Dep’t of Human Servs Dir, 
503 Mich 231, 264; 931 NW2d 571 (2019) (quotation 
marks, citation, and brackets omitted). The Michigan 
Zoning Enabling Act provides the procedure for a 
zoning board of appeals, which is analogous to the 
AZBA under the Airport Zoning Act. See MCL 
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125.3604. MCL 125.3604(8) provides, “The zoning 
board of appeals of all local units of government shall 
have the authority to grant nonuse variances relating 

to the construction, structural changes, or alteration of 

buildings or structures related to dimensional require-

ments of the zoning ordinance or to any other nonuse-
related standard in the ordinance.” (Emphasis added.) 
This Court has also recognized that “[u]se variances 
permit a use of the land which the zoning ordinance 
otherwise proscribes,” while “nonuse variances” are 
those variances concerned with the area, height, and 
setback requirements of structures. Nat’l Boatland, 

Inc v Farmington Hills Zoning Bd of Appeals, 146 Mich 
App 380, 387; 380 NW2d 472 (1985).4 Additionally, 
MCL 125.3604(7) indicates that the existence of “prac-
tical diffculties” is the applicable standard for nonuse 
variances and “unnecessary hardship” applies to use 
variances. Considering these principles, Pegasus ap-
pears to have sought nonuse variances for the con-
struction of the eight wind turbines. 

A. SIMILAR OUTCOMES 

Pegasus, although recognizing that the circuit court 
had an obligation to review the whole record, argues 
that the outcome of this case should be identical to its 
previous appeal concerning the circuit court’s reversal 
of the AZBA’s denial of the variance requests for 33 
wind turbines because the record and arguments are 
identical. We disagree. 

According to our Supreme Court, the Michigan Con-
stitution requires “a thorough judicial review of [an] 

4 “Although cases decided before November 1, 1990, are not binding 
precedent, MCR 7.215(J)(1), they nevertheless can be considered per-
suasive authority.” In re Stillwell Trust, 299 Mich App 289, 299 n 1; 829 
NW2d 353 (2013). 
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administrative decision . . . .” In re Payne, 444 Mich 
679, 693; 514 NW2d 121 (1994) (quotation marks and 
citation omitted). Review of an administrative decision 

considers the whole record—that is, both sides of the 

record—not just those portions of the record supporting 

the fndings of the administrative agency. Although such a 

review does not attain the status of de novo review, it 

necessarily entails a degree of qualitative and quantita-

tive evaluation of evidence considered by an agency. Such 

review must be undertaken with considerable sensitivity 

in order that the courts accord due deference to adminis-

trative expertise and not invade the province of exclusive 

administrative fact-fnding by displacing an agency’s 

choice between two reasonably differing views. [Id. (quo-

tation marks and citation omitted).] 

Regardless of the similarity to the record in the 
previous appeal, the record in the instant case is 
different. The eight turbines in this case were in 
different locations. Because Pegasus already had vari-
ances approved for 33 turbines at the time it sought 
these variances, the AZBA’s decision was made in an 
entirely different context than its previous denial. 
Under these circumstances, neither the AZBA’s deci-
sion nor the circuit court’s determination on appeal 
were prescribed by the previous appeal. Further, Pe-
gasus failed to provide any legal citation to support its 
contention that the outcome of the previous appeal 
required the AZBA to authorize the variances or the 
circuit court to reverse the denials in this case. “When 
a party merely announces a position and provides no 
authority to support it,” this Court may consider the 
issue waived. Nat’l Waterworks, Inc v Int’l Fidelity & 

Surety, Ltd, 275 Mich App 256, 265; 739 NW2d 121 
(2007). The circuit court’s reversal in the previous 
appeal did not require that it also reverse the AZBA’s 
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denial for the eight turbines in the instant case. 
Therefore, the trial court did not err in this regard. 

B. PRACTICAL DIFFICULTY 

As indicated, under the Airport Zoning Act, the 
AZBA is required to grant a variance “if a literal 
application or enforcement of the regulations would 
result in practical diffculty or unnecessary hardship 
and the relief granted would not be contrary to the 
public interest, but would do substantial justice and be 
in accordance with the spirit of the regulations.” MCL 
259.454(1); see Tuscola Ordinance, § 5.2(G)(2). Accord-
ingly, if an applicant makes the proper showing, grant-
ing of the variance is not discretionary. 

The term “practical diffculty” is not defned in the 
Airport Zoning Act or in the Tuscola Ordinance, and 
there is no Michigan caselaw that interprets the 
practical-diffculty factor for purposes of airport zon-
ing. However, a similar standard was required for use 
and nonuse variances under MCL 125.585, repealed by 
2006 PA 110, which required a showing of “ ‘practical 
diffculties or unnecessary hardships in carrying out 
the strict letter of the ordinance.’ ” See Norman Corp, 
263 Mich App at 202.5 “In general, ‘or’ is a disjunctive 
term, indicating a choice between two alterna-

5 Many of the general zoning cases cited by the circuit court and by the 
parties on appeal predate the 2006 enactment of the Michigan Zoning 
Enabling Act. The cases that predate the enactment did not typically 
differentiate between “practical diffculty” and “unnecessary hardship” 
because the prior zoning law allowed variances for both reasons. See 
MCL 125.585, repealed by 2006 PA 110. Since 2006, the term “practical 
diffculty” applies only to nonuse variances, and the term “unnecessary 
hardship” applies only to use variances. MCL 125.3604(7). Conse-
quently, the general zoning cases that interpret the former zoning law 
are not binding but are persuasive regarding the “practical diffculty” 
factor. 
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tives . . . .” Paris Meadows, LLC v Kentwood, 287 Mich 
App 136, 148; 783 NW2d 133 (2010). Furthermore, 
under the Zoning Enabling Act, only a showing of 
practical diffculty, and not unnecessary hardship, is 
required to justify the grant of a nonuse variance. MCL 
125.3604(7); see Heritage Hill Ass’n, Inc v Grand 

Rapids, 48 Mich App 765, 769; 211 NW2d 77 (1973) 
(holding that only a showing of practical diffculty, and 
not unnecessary hardship, is required to justify the 
grant of a nonuse variance). 

This Court has held that in determining whether a 
practical diffculty exists, we consider “whether the 
denial deprives an owner of the use of the property, 
compliance would be unnecessarily burdensome, or 
granting a variance would do substantial justice to the 
owner.” Norman Corp, 263 Mich App at 203. The use of 
the term “or” indicates that Pegasus need only meet 
one of these standards. See Paris Meadows, LLC, 287 
Mich App at 148. However, practical diffculties cannot 
be self-created. Norman Corp, 263 Mich App at 202. 
Therefore, the issue is whether the denial of the 
variance deprived Pegasus of the use of the property or 
whether compliance would be unnecessarily burden-
some. In addition, even if Pegasus has shown entitle-
ment under either of these standards, this Court must 
consider whether the practical diffculty was self-
imposed. 

In its determination that Pegasus had not shown 
that a literal interpretation or enforcement of the 
height requirements could result in a practical diff-
culty for Pegasus with respect to the eight proposed 
turbines, the AZBA stated: 

In particular, Pegasus Wind has not provided suffcient 
evidence to establish that the wind project is not fnan-
cially viable if shorter wind turbines are used or if fewer 
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wind turbines are used and has not established the 

unavailability of shorter turbines with anything more 

than conclusory statements. Pegasus Wind has also failed 

to provide suffcient evidence that potential, alternate 

locations are not viable options for these eight (8) proposed 

turbines. Pegasus Wind has also failed to show that denial 

of the variances would deprive it of use of the property. 

The property at issue has other uses, particularly agricul-

tural issues. 

Any practical diffculty to Pegasus Wind from its 

claimed inability to meet its obligations under a Power 

Purchase Agreement without the variances and/or based 

on expenditures made by Pegasus Wind on wind turbine 

construction is self-created and not a proper basis to grant 

a variance. 

Finally, the practical diffculty on which Pegasus Wind 

bases its application for variances is not inherent in the 

land and not the result of a unique characteristic of the 

land. 

The circuit court concluded that the AZBA’s denial of 
the variances based on Pegasus’s failure to establish 
that there was a practical diffculty in the literal 
enforcement of the ordinance was supported by com-
petent, material, and substantial evidence. Because 
there appears to be confusion between the require-
ments of practical diffculty and unnecessary hardship, 
we use this case as an opportunity to distinguish those 
requirements in the application of variances. 

1. INHERENT IN THE LAND 

Considering the third basis frst, the AZBA found 
that the practical diffculty on which Pegasus relied 
was neither inherent in the land nor the result of a 
unique characteristic of the land. However, the re-
quirement of showing unique circumstances inherent 
in the property is not an element of practical diffculty 
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but of unnecessary hardship. See, e.g., Detroit v Detroit 

Bd of Zoning Appeals, 326 Mich App 248, 261; 926 
NW2d 311 (2018) (setting forth the requirements for 
proving a hardship); Norman Corp, 263 Mich App at 
203 (“Alternatively, this Court has granted variances 
where an unnecessary hardship existed that was 
unique to the property.”). However, because Pegasus 
was seeking a nonuse variance, it was only required to 
establish a practical diffculty. See MCL 125.3604(7); 
Norman Corp, 263 Mich App at 203; Heritage Hill, 48 
Mich App at 769. 

The county asserts that “practical diffculty” relates 
to problems inherent in the property itself, citing a 
footnote in Davenport v Grosse Pointe Farms Bd of 

Zoning Appeals, 210 Mich App 400, 403 n 1; 534 NW2d 
143 (1995), which provides: 

Defendant’s concession that a “practical diffculty” ex-
ists under plaintiffs’ circumstances is limited solely to 
these proceedings. Usually, the concept of “practical diff-
culty” in zoning law relates to problems inherent in the 
property itself, not to the personal conditions of its occu-
pants. See Crawford, Michigan Zoning and Planning (3d 
ed), § 6.03, pp 164-165.[6] 

The county then argues that “the practical diffculties 
asserted by Pegasus are all personal to Pegasus and its 
desire to use the properties for a unique purpose,” not 
any unique aspect of the properties themselves. 

In affrming the AZBA’s determination, the circuit 
court adopted this position: 

It is Appellees[’] contention that Pegasus’ arguments 
relate solely to their fnancial bottom line, when Pegasus 
argued that using shorter turbines would be “less eff-

6 We note that Davenport predates the 2006 enactment of the Michi-
gan Zoning Enabling Act. 
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cient” and requiring Pegasus to “site more turbines” would 

be “at the very least, unnecessarily burdensome, and at 

the most, detrimental to the Project’s overall economic 

vitality.” [The] AZBA states that these arguments are not 

related to any practical diffculty with the property. 

* * * 

Appellees insist that Pegasus does not identify any-

thing unique about the parcels for which the variances are 

being requested. . . . 

The Appellees cite to case law which states[,] “The 
concept of ‘practical diffculty’ in zoning law relates to 
problems inherent in the property itself, not to the per-
sonal conditions of its occupants.” “The hardship must be 
unique or peculiar to the property for which the variance 
is sought.” [Citations omitted.] 

Accordingly, the circuit court expressly adopted the 
position found in the Davenport footnote. However, in 
doing so, the court confused practical diffculty with 
unnecessary hardship. Indeed, this is even more clear 
from its second quotation which expressly notes that it 
is hardship, not practical diffculty, that must be 
unique to the property for which it is sought. Further, 
although an unpublished opinion of this Court has 
indicated that this is a consideration when analyzing 
practical diffculty, see, e.g., Jacques v Dep’t of Envi-

ronmental Quality, unpublished per curiam opinion of 
the Court of Appeals, issued August 23, 2007 (Docket 
No. 268016), p 5, unpublished cases are not binding on 
this Court, MCR 7.215(J)(1). 

We recognize that Davenport is published. There-
fore, appellees and the circuit court were not without 
some support for their contention that Pegasus was 
required to establish that “the practical diffculty [was] 
unique to the property itself.” However, the law is clear 
that practical diffculty and unnecessary hardship are 
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two separate things, and being unique to or inherent in 
the property is a requirement of hardships, not prac-
tical diffculty. See Norman Corp, 263 Mich App at 203; 
Heritage Hill, 48 Mich App at 769. Further, the Michi-
gan Zoning Enabling Act, which provides that “practi-
cal diffculty” applies only to nonuse variances while 
“unnecessary hardship” applies only to use variances, 
further supports our conclusion that practical diffculty 
and unnecessary hardship are two distinct and sepa-
rate standards. MCL 125.3604(7). Accordingly, we re-
ject the arguments relying on the confated standards. 
Moreover, because the AZBA cannot require Pegasus to 
establish the hardship requirements, the last reason 
provided by the AZBA, as well as its contention that all 
of Pegasus’s arguments are fnancial and, therefore, do 
not apply to the land, cannot support its denial of the 
variances on the basis of “practical diffculty.” 

2. DEPRIVATION OF USE/UNNECESSARILY BURDENSOME 

We note that neither the AZBA’s fndings nor the 
circuit court’s opinion addressed the “deprivation of 
use” and the “unnecessarily burdensome” factors sepa-
rately. Therefore, we address both factors together. 

The AZBA determined that Pegasus had not pro-
vided suffcient evidence to establish that the wind 
project was not fnancially viable if shorter or fewer 
turbines were used and did not establish that shorter 
turbines were unavailable “with anything more than 
conclusory statements.” However, the record from the 
previous variance denial appeal was part of the in-
stant record, and that record clearly established both 
of these things as recognized in the trial court’s order 
in the prior appeal regarding the 33 variances. In 
addition, Pegasus noted that it was not required to 
establish that the use of alternative turbines or other 
locations was impossible. 
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In affrming the AZBA, the circuit court held: 

Pegasus argues that to comply with the Ordinance by 

using shorter turbines “would be unnecessarily burden-

some and possibly detrimental to the Wind Project’s 

economic viability.” Pegasus explained that it could not 

use shorter turbines because “virtually all commercial 

wind turbines sold on the market and used by developers 

like Pegasus Wind today are in excess of 400 feet” and 

would be in violation of the height limitations in the 

Ordinance. Pegasus is purchasing turbines from GE and 
the shortest commercial turbine actively produced by GE 
has a height of 486 feet at the tip. Further, the shorter 
“special purpose” turbines are taller than 400 feet. 

Pegasus also notes that the turbines that are shorter 
than 400 feet would be less effcient than the taller 
counterparts, which would require Pegasus to site more 
turbines to produce the megawatt total needed for compli-
ance with its Power Purchase Agreements (PPAs). The 
township zoning ordinance limits the distances between 
turbines and turbines being in proximity to homes and 
property lines. For Pegasus to be in compliance with the 
Ordinance in this manner would be unnecessarily burden-
some, and at most, detrimental to the Project’s overall 
economic viability. 

Further, using fewer turbines is not a viable option 
because “Pegasus Wind cannot comply with its Power 
Purchase Agreements (PPAs) and its Interconnect Agree-
ment if these variances are not granted.” This means that 
Pegasus Wind would not be able to meet its output 
requirements. If Pegasus Wind cannot meet the output 
requirements of these PPAs, Pegasus Wind customers 
have the right to unilaterally and completely cancel the 
PPAs. 

It is Appellees[’] contention that Pegasus’ arguments 
relate solely to their fnancial bottom line, when Pegasus 
argued that using shorter turbines would be “less eff-
cient” and requiring Pegasus to “site more turbines” would 
be “at the very least, unnecessarily burdensome, and at 
the most, detrimental to the Project’s overall economic 
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viability.” AZBA states that these arguments are not 

related to any practical diffculty with the property. [Cita-

tion omitted.] 

However, by connecting Pegasus’s arguments to 
whether they were related to practical diffculties 
unique to the property, the AZBA and the circuit court 
have undercut any utility of their fndings because, as 
previously noted, caselaw contains no “unique to the 
property” requirement for practical diffculties. 

Although not in its resolution, on appeal, the AZBA 
argues that Pegasus was not unnecessarily burdened 
by the ordinance because it could “use each of the 
parcels in the exact same manner after the variance 
was denied as it could before the variance was denied.” 
However, this statement has no value to the AZBA’s 
position, because it is merely a truism that applies to 
almost any denial of a variance, unless it was sought 
for a prior nonconforming use. That is, if a party has no 
viable use before a variance request, it still has no 
viable use after its denial. That is the entire point of 
the question whether there is any economic viability to 
the property. Here, Pegasus has no use for the land 
without the variance because its lease agreements all 
relate to the placement and use of turbines. The AZBA 
has relied on the agricultural nature of the parcels to 
assert continued economic use. However, Pegasus does 
not own those parcels, and its leases do not permit 
alternative uses for the properties. Therefore, the 
AZBA’s truism only highlights Pegasus’s position—the 
denial of the variances has rendered its lease agree-
ments valueless and prohibited any use of its interest 
in the various properties. 
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3. SELF-CREATED DIFFICULTY 

Lastly, the AZBA concluded that any practical diff-
culty was self-created by Pegasus. A person seeking a 
variance is required to show that the condition giving 
rise to the need for the variance was not self-created. 
See Detroit Bd of Zoning Appeals, 326 Mich App at 261. 
In affrming the AZBA’s determination that any hard-
ship that existed in this case was self-created, the 
circuit court held: 

Appellees argue that, in this case, Pegasus complains 

that it cannot use these parcels of land in the manner it 

chooses, and that use is driven by the Power Purchase 

Agreements that it chose to enter into before it sought the 

necessary variance. The Power Purchase Agreements are 
unrelated to the subject parcels. The AZBA found that if 
the agreements create a hardship, that hardship was 
created by Pegasus. 

. . . Pegasus Wind has explained this project requires 
that a developer enter into agreements at the outset of the 
project to ensure fnancial viability, and requires the local 
zoning requirements be met, which requires a developer to 
have a site plan based on fnalized lease agreements 
before obtaining permits. 

Appellees present case law which states that a hard-
ship is deemed self-created, and an applicant is not 
entitled to a variance, if the property in question has a 
reasonable use under the ordinance but the acts of the 
applicant render the property unft for the desired use. It 
further states that to determine if a hardship is self-
created, one should examine if the hardship which the 
variance is seeking to remedy is created by the applicant, 
or by the current zoning ordinance, [and] if the property 
can “reasonably be used in a manner consistent with 
existing zoning,” then the hardship is created by the 
applicant. 

Appellees conclude that there is no question that the 
property has an economically viable use as it is currently 
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zoned for agricultural use. Therefore, any hardship that 

Pegasus alleges in its variance application is self-created 
by Pegasus’ desire to use the property in a different 
manner. [Citations omitted.] 

The circuit court cited Detroit Bd of Zoning Appeals as 
support. However, Detroit Bd of Zoning Appeals does 
not support this result. 

We frst address the county’s argument (which mir-
rors that adopted by the circuit court). The county 
argues that a hardship7 can be deemed self-created 
when the disputed parcels can be used in a manner 
that is consistent with the existing zoning even if the 
use is not the use desired by the applicant. The portion 
of Detroit Bd of Zoning Appeals on which the county 
and the circuit court rely is this Court’s consideration 
of two previous cases: Cryderman v Birmingham, 171 
Mich App 15; 429 NW2d 625 (1988), in which a denial 
was upheld, and Janssen v Holland Charter Twp 

Zoning Bd of Appeals, 252 Mich App 197; 651 NW2d 
464 (2002), in which an approval was upheld. Detroit 

Bd of Zoning Appeals, 326 Mich App at 264-265. 

In Cryderman, the plaintiffs had purchased a lot on 
which they resided, with two adjacent unplatted lots 
used as a side yard and lawn for their residential lot. 
Detroit Bd of Zoning Appeals, 326 Mich App at 264. 
When the plaintiffs later created a proposal to develop 
the property, they sought a hardship variance to per-
mit them to sell the two unplatted lots as building 
sites, which the zoning board of appeals denied. Id. 

7 We note that in Detroit Bd of Zoning Appeals, this Court considered 
the grant of a use variance based on unnecessary hardship, not practical 
diffculty. See Detroit Bd of Zoning Appeals, 326 Mich App at 252. 
Although Detroit Bd of Zoning Appeals considers the self-creation of 
hardships, because practical diffculties are also not permitted to be 
self-created, Norman Corp, 263 Mich App at 202, these cases are 
applicable for the self-creation analysis. 
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This Court upheld the denial, concluding that the 
unplatted properties retained their usefulness as a 
side yard and lawn under the current zoning ordinance 
and that it was only the plaintiffs’ proposal to develop 
the property in contravention of the zoning ordinance 
that resulted in the hardship, rendering it self-created. 
Id. 

Although this initially appears to support the coun-
ty’s position, there is a signifcant difference. When the 
plaintiffs in Cryderman frst purchased their lot, the 
adjacent unplatted lots had value and use to them at 

that time—as a side yard and lawn. That the plaintiffs 
later sought to change the nature of the use of the 
unplatted lots is what rendered their hardship self-
created. In this case, Pegasus entered into the leases 
with the landowners solely for the purpose of creating 
a wind farm. The parcels have no other utility to 
Pegasus, and the parcels have never had any other use 
to Pegasus. Therefore, Pegasus is in an entirely differ-
ent position from that of the plaintiffs in Cryderman. 

The second case considered in Detroit Bd of Zoning 

Appeals is Janssen, 252 Mich App 197. In Janssen, the 
landowners sought to rezone 100 acres of property and 
successfully argued to the zoning board of appeals that 
the current agricultural zoning created an unneces-
sary hardship “because rising property taxes caused 
the land’s zoned uses to no longer be economically 
viable such that the land could not ‘reasonably be used 
in a manner consistent with existing zoning.’ ” Detroit 

Bd of Zoning Appeals, 326 Mich App at 265, quoting 
Janssen, 252 Mich App at 199, 201. This Court deter-
mined that the evidence supported the fnding that the 
hardship was not the result of the landowners’ own 
actions. Detroit Bd of Zoning Appeals, 326 Mich App at 
265. “ ‘The increasing taxable value of the property and 
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the comparatively low rental income derived are not 
“self-created” burdens.’ ” Id., quoting Janssen, 252 
Mich App at 202-203. The outcome in Janssen is more 
akin to the current situation. That the land within the 
airport’s zoning area sits precisely in the one area 
where all the requirements for a wind farm can be 
found is not a self-created burden. Accordingly, the 
cases in Detroit Bd of Zoning Appeals on which the 
county relies actually support a determination that the 
practical diffculties in this case were not self-created. 

Turning to the AZBA’s position, its entire argument 
is that Pegasus entered into the agreements with the 
landowners without seeking the variances frst and 
that, even if Pegasus was somehow required to do so, it 
entered into the agreements “fully aware of the exist-
ing [o]rdinance.” However, this argument lacks merit. 
Although Detroit Bd of Zoning Appeals considered 
unnecessary hardships rather than practical diffcul-
ties, Detroit Bd of Zoning Appeals explicitly held that 
simply purchasing land, or an interest therein, with 
knowledge that the land is subject to an ordinance’s 
applicable restriction is not a self-created hardship. 
Detroit Bd of Zoning Appeals, 326 Mich App at 261-
262. Rather, this Court concluded that “a zoning board 
must deny a variance on the basis of the self-created-
hardship rule when a landowner or predecessor in title 
partitions, subdivides, or somehow physically alters 
the land after the enactment of the applicable zoning 
ordinance, so as to render it unft for the uses for which 
it is zoned.” Id. at 261. There is no evidence in the 
record that the landowners or Pegasus have parti-
tioned, subdivided, or physically altered the parcels in 
some way that rendered them unft for their uses. 
Therefore, denial on the basis of the self-created-
hardship rule was not mandated. See id. 
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To reiterate, this is not a case in which Pegasus 
purchased the lots for agricultural use and subse-
quently sought to use the lots some other way. Pegasus 
leased these properties because they sit in the sole 
place where all the conditions necessary for building a 
wind farm are found together. Pegasus entered into the 
agreements for the sole purpose of being able to use the 
land for the wind farm. Neither Pegasus’s awareness of 
the ordinance nor the ability of the landowners to use 
their properties for agricultural purposes under the 
current zoning is relevant. The question is whether 
Pegasus has any use for this land under the current 
zoning—it does not—and whether entering into the 
agreements with knowledge that the land was subject 
to the zoning ordinance rendered these hardships 
self-created—also no. Accordingly, none of the AZBA’s 
three stated reasons for concluding that Pegasus failed 
to establish a practical diffculty is supported by the 
record, let alone supported by substantial evidence, 
and the circuit court misapplied the practical-diffculty 
standard. Therefore, we conclude that the circuit court 
erred by affrming this determination. 

C. PUBLIC INTEREST 

We conclude that the circuit court also erred by 
affrming the AZBA’s determination that the variances 
would be contrary to the public interest and approach 
protection. 

In support of its determination that granting the 
eight variances would be contrary to public safety and 
approach protection, the AZBA’s resolution provided: 

Although approach protection was part of the consid-
eration undertaken by the FAA’s study of the turbines at 
issue, the FAA Determinations of No Hazard are not 
dispositive. The FAA looks only at substantial impacts 
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taking into account the frequency of certain fights and 

approaches. Risks and fight limitations not deemed sub-

stantial or signifcant by the FAA will result from the 

proposed wind turbines, including: 

a. The wind turbines pose a danger to pilots during 

in-fight emergencies which are by nature unpredictable. 

b. VFR [Visual Flight Rules] pilots will be unable to 

comply with 14 CFR 91.155 VFR visibility and cloud 

clearance criteria in the vicinity of the wind turbines when 

the fight visibility is less than 3 statute miles or the cloud 

ceiling is less than 1400 feet, while remaining in compli-

ance with the minimum fight altitudes specifc in 14 CFR 

91.119. This would require VFR pilots fying in those 

conditions to circumnavigate the wind turbines and ap-

proach the airport from another direction, resulting in a 

choke point, as well as causing a confict with IFR[8] pilots 

conducting a published RNAV instrument approach pro-

cedure to the airport for landing. This adversely affects 
VFR operations and is a safety issue. 

c. The wind turbines require a 300-foot increase in 
minimum descent altitude for the VOR/DME-A approach 
and landing, requiring pilots using this approach to visu-
alize the runway from a greater distance and creating 
additional risk. While the VOR/DME-A approach is not 
frequently used, not all IFR certifed aircraft are equipped 
to conduct more precise approaches preferred by the FAA. 

d. Primary radar transmitted from an air traffc control 
facility is impacted by wind turbines. Since many VFR 
general aviation aircraft are not equipped with a tran-
sponder or ADS-B surveillance technology, air traffc con-
trol must rely on primary radar to locate these VFR 
aircraft. The wind turbines’ interference with primary 
radar will impact air traffc control’s ability to determine 
if these non-equipped VFR aircraft are airborne near the 
Tuscola Area Airport. 

8 “IFR” refers to pilots using instrument fight rules, meaning that the 
pilot fies the aircraft by referring to instruments, including those that 
measure the plane’s heading and altitude. 
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Additionally, the variances are not in the public inter-
est because they jeopardize the Tuscola Are Airport’s 
ability to meet current or future federal grant assurances. 
Grants issued pursuant to the National Plan of Integrated 
Airport Systems and the Airport Improvement Plan re-
quire grant recipients to provide certain assurances when 
accepting a grant, including that the airport will take the 
actions necessary to protect instrument and visual opera-
tions, to protect approaches and prevent the establish-
ment of future airport hazards. The Tuscola Area Airport 
has received federal grants requiring these assurances 
and plans to seek additional grants in the future. 

There is also no evidence that the energy that will be 
generated by the Project is needed or would be utilized in 
the surrounding community. 

In affrming the AZBA’s denial, the circuit court stated, 
in part: 

Pegasus presented evidence that the FAA conducted a 
study involving technicians from more than 10 different 
government offces who each reviewed the project to 
ensure that it will not interfere with their specifc area of 
air navigation and safety. The FAA conducted an addi-
tional aeronautical study over a period of more than 1 year 
and considered and analyzed the impact on “existing and 
proposed arrival, departure, and en route procedures for 
aircraft operating under both visual fight rules and 
instrument fight rules, the impact on all existing and 
planned public-use airports, military airports, and aero-
nautical facilities, and the cumulative impact resulting 
from the studied structure when combined with the im-
pact of other existing or proposed structures.” The FAA 
concluded that “the structures would have no substantial 
adverse effect on the safe and effcient utilization of the 
navigable airspace by aircraft or on the operation of air 
navigation facilities,” and issued DNHs for the project. 

The DNHs state[,] “Therefore, it is determined that the 
proposed construction would not have a substantial ad-
verse effect on the safe and effcient utilization of the 
navigable airspace by aircraft or [on] any navigation 
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facility and would not be a hazard to air navigation 

providing the conditions set forth in the determination are 

met.” [Citation omitted.] 

The circuit court then quoted the AZBA’s resolution. 
The court acknowledged the FAA’s determination but 
noted that one of Pegasus’s experts explained that the 
term “hazard” is a term of art used by the FAA to 
“differentiate between what the FAA deems to be 
acceptable and unacceptable risks” and that the FAA 
would not fnd a hazard “unless the ‘adverse effect’ 
exceeds one operation per day, or 365 operations in a 
year.” Appellees acknowledged the FAA’s determina-
tion that the turbines would require a 300-foot in-
crease in circling minimum descent altitude (MDA) but 
argued that the FAA did not consider this signifcant 
“because other more precise instrument procedures are 
preferred by the FAA.” Appellees contended that the 
higher MDA “makes it much more diffcult to see the 
runway in reduced visibility conditions and that the 
turbines will limit when pilots can fy, as pilots will not 
be able to land in lower visibility conditions.” 

Appellees also cited concerns that VFR pilots would 
be “forced to circumnavigate the turbines in reduced 
visibility conditions . . . creat[ing] a ‘choke point’ near 
the airport” that would “confict with IFR pilots and 
create a safety issue.” The circuit court explained that 
public comment by Josh Heinlein formed the basis of 
this fnding. Heinlein was a commercial pilot who 
frequently used the Caro Airport to pilot a private 
plane. Heinlein “presented evidence regarding the dif-
fculties that these turbines would present to a pilot 
utilizing VFR,” and the circuit court noted that 85% of 
fights into and out of the Caro Airport were under 
VFR. The circuit court also found that the AZBA’s 
concerns about primary radar being impacted by the 
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turbines, affecting air traffc control’s ability to deter-
mine if VFR aircraft without transponders were fying 
near the airport, were expressed during public com-
ment by local pilot Richard Koerner. The circuit court, 
citing Polktown Charter Twp v Pellegrom, 265 Mich 
App 88, 94; 693 NW2d 170 (2004), acknowledged that 
zoning boards of appeals are permitted to “consider 
public comments as relevant evidence, but public com-
ments that are unsubstantiated, speculative, or unau-
thoritative do not provide competent evidence to deny 
the variance.” 

The circuit court noted that Pegasus refuted that the 
turbines would jeopardize any current or future ability 
to meet grant assurances, arguing that because federal 
grant money came from the FAA and the FAA had 
determined that the turbines were not hazardous to 
the airport, the FAA would not claim that the turbines 
constituted a violation of the assurances. Further, 
Pegasus agreed that if grants were affected, it would 
indemnify the airport for up to fve years for the $2.6 
million in grant money that the airport received from 
the FAA. Nevertheless, the circuit court concluded that 
the AZBA’s decision was supported by competent, 
material, and substantial evidence on the record. 

1. STANDARD OF REVIEW DISPUTE 

On appeal, Pegasus argues that the circuit court 
erred in its analysis because it “engaged in little 
substantive analysis” to reach its conclusion and in-
stead “repeat[ed] the parties’ respective arguments 
without explaining which argument prevailed or the 
strength and weaknesses of each argument.” The 
AZBA contends that Pegasus “would prefer this Court 
give weight to only its experts and the FAA and none to 
the arguments made by members of the public” and 
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that Pegasus incorrectly framed the circuit court’s role, 
“which is not to evaluate the weight or credibility of the 
record evidence, but to determine whether substantial 
evidence exists.” The AZBA further argues that there is 
no requirement that the circuit court independently 
weigh each side’s argument and determine “which one 
prevails.” 

This Court must give deference to the AZBA’s fac-
tual fndings. Norman Corp, 263 Mich App at 198. 
However, this Court must determine whether the cir-
cuit court applied the correct legal standard or “mis-
apprehended or grossly misapplied the substantial-
evidence test” to the AZBA’s fndings. Hughes, 284 
Mich App at 60 (quotation marks and citation omitted). 
Moreover, according to our Supreme Court, the circuit 
court was required to 

consider[] the whole record—that is, both sides of the 

record—not just those portions of the record supporting 

the fndings of the administrative agency. Although such a 

review does not attain the status of de novo review, it 

necessarily entails a degree of qualitative and quantita-

tive evaluation of evidence considered by an agency. [In re 

Payne, 444 Mich at 693 (quotation marks and citation 

omitted).] 

This Court has also recognized that the substantial-
evidence test includes a qualitative component. 
Hughes, 284 Mich App at 61. Thus, both the circuit 
court and this Court must engage in some weighing of 
the evidence. Further, a determination that the record 
contains substantial evidence is a determination that a 
reasonable person would accept that evidence as suff-
cient to support a conclusion. Id. As stated, the 
substantial-evidence test is equated with the “clearly 
erroneous” standard. Id. at 60. “A fnding is clearly 
erroneous if the reviewing court, on the whole record, 
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is left with the defnite and frm conviction that a 
mistake has been made.” Id. Likewise, the evidence is 
not substantial if a reasonable person, on the whole 
record, would not accept that evidence as suffcient to 
support a conclusion. Id. at 61. 

2. REVIEW OF THE EVIDENCE 

Pegasus notes that the only evidence the circuit 
court analyzed was the public comments made by two 
local pilots, and Pegasus refutes the circuit court’s 
determination that those comments constituted com-
petent evidence. More specifcally, Pegasus challenged 
Heinlein’s allegation that VFR pilots would have to 
circumnavigate the turbines in reduced-visibility con-
ditions, causing a choke point near the airport that 
would create a safety issue. According to Pegasus, 
Heinlein provided no data to support his assertions, 
while Pegasus’s expert from Capitol Airspace, who 
formed his opinion on the basis of statistical analysis 
and “his unique expertise in analyzing the impact of 
tall structures on aviation safety,” explained that, 
using Capitol Airspace’s historical analysis, VFR pilots 
did not fy in reduced-visibility conditions, so there 
would be no change in operations that would create the 
alleged choke point. Pegasus’s wind expert also ex-
plained that even if VFR pilots were fying in reduced-
visibility conditions, the eight variances (turbines) 
would have no impact on VFR pilots because the pilots 
would already have to circumnavigate the existing 
structures and turbines in the northwest quadrant of 
the airport area. Lastly, the expert explained that 
air-traffc-control processes are in place to ensure that 
safety is not affected in the event that VFR pilots must 
circumnavigate the turbines. 
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Pegasus also challenges Koerner’s assertion that the 
primary radar would be impacted by the turbines, 
which allegedly would then affect air traffc control’s 
ability to determine if VFR aircraft without transpon-
ders were fying near the airport. First, counterintui-
tively, “primary” radar is a “backup” type of radar, 
while “secondary” radar is the “primary tool for pro-
viding air traffc services in the United States.” (Quo-
tation marks and citation omitted.) Second, Koerner 
admitted that his concerns were speculative and de-
ferred to Capitol Airspace’s expertise in the area. 
Capitol Airspace stated that the FAA had studied the 
turbines’ impact on multiple radar systems, including 
primary radar, and concluded that although the tur-
bines would create “clutter” on the radar, the clutter 
would not impact operations at the airport for VFR 
aircraft or otherwise. In addition, VFR aircraft without 
a transponder rely on “counter traffc advisory fre-
quency,” or radio, “not radar, for the safe separation 
from themselves from other VFR aircraft or IFR air-
craft.” (Quotation marks and citation omitted.) Thus, 
Pegasus asserts, the only competent evidence in the 
record demonstrates that the turbines’ impact on pri-
mary radar would not affect approach protection, while 
the public comments were speculative and unsubstan-
tiated. Pegasus also contends that the circuit court had 
expressly rejected the AZBA’s other arguments related 
to in-fight emergencies and risk from raising the MDA 
in its decision to reverse the denial of the 33 variances. 

The AZBA argues that it was “free to give weight to 
the possibility that the wind turbines will create addi-
tional risks for student pilots” because the FAA does 
not consider student pilots possibly violating the FAA’s 
established procedures or rules. However, this argu-
ment has no evidentiary support. The AZBA relies on 
Pegasus’s expert, Ben Doyle. The AZBA alleges that 
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Doyle stated that there might be “a situation where [a] 
pilot without those turbines might have been able to 
get into the airport, and might have been able to safely 
land, and now all of a sudden, they can’t because of the 
existence of the turbines.” However, the AZBA has 
taken the statement out of context. Doyle stated: 

I know that there was concern that was expressed that 

pilots taking off or landing at the airport might get into a 

bad situation and lose an engine. They ice up. They 

declare an emergency, whatever it might be, and these 

turbines might create a situation where that pilot without 

those turbines might have been able to get into the 

airport, and might have been able to safely land, and now 

all of a sudden, they can’t because of the existence of the 

turbines. I understand that’s a concern, and I don’t think 

it’s—I don’t think it’s rooted in any sort of—it doesn’t have 

any real basis to it. And the reason I say that is that these 

turbines are going to be in amongst—in and amongst an 

existing wind farm, frst of all. The routes that pilots are 

going to take in and out of that airport . . . the likelihood 

that that pilot’s going to make a right turn toward the 

wind farm in trying to get back to the airport is not—it’s 
not—it’s not considered viable in my mind. There is a 
requirement to see and avoid. When we start talking 
about emergency operations in air traffc, the reliance 
really, the biggest factor that’s going to separate . . . a live 
pilot from a dead pilot in an emergency really comes down 
to pilot training. It’s the number one requirement. The 
FAA does not protect for emergencies for the very reason 
that they are unpredictable. You don’t know where they’re 
going to happen. . . . There’s been published papers on it 
and others coming out of FAA fight standards. So . . . to 
me, the safety argument here, there is no safety argu-
ment, because the FAA has addressed that. This emer-

gency argument is not rooted in any kind of real factual 

evidence. So that’s my position on that. [Emphasis added.] 

Doyle’s conclusion is exactly the opposite of what the 
AZBA claims. Therefore, the AZBA’s arguments re-
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garding risks created by emergencies and student 
pilots lack substantial evidence in the record. 

With respect to VFR visibility and cloud-clearance 
requirements, the county notes that VFR pilots “can-
not fy at all during those times [when visibility is less 
than three miles or there are clouds] if the wind 
turbines are in their fight path.” The county asserts 
that the testimony of Pegasus’s expert that any alleged 
choke point was not a hazard because VFR pilots have 
not historically fown often at the airport in the lower-
visibility conditions that are affected by the presence of 
the turbines was insuffcient because “VFR pilots may 
legally fy in the weather and visibility conditions at 
issue . . . .” The county then calculated that if VFR 
pilots did choose to fy at times of low visibility, using 
weather data to estimate those occurrences, VFR pilots 
would lose 447 daylight hours over 141 days if the 
turbines were permitted. 

However, based on the statistical analysis of the 
expert and his testimony, the record indicates that 
VFR pilots are already not utilizing those hours, and 
no one in the record has explained why. Without any 
evidence regarding why VFR pilots were already 
choosing not to fy during periods of low visibility, even 
though legally permitted to, the calculation of lost 
hours is meaningless. 

The county argues that both Pegasus’s expert and a 
pilot agreed that pilots would not try to weave in and 
out of the turbines. Accepting this argument as true, 
the testimony about a potential choke point carries no 
weight because the Variance Map, included below, 
makes clear that there are already numerous turbines 
in and around the airport. In the map, the black dots 
represent all of Pegasus’s turbines, and the circled dots 
represent the eight turbines for which variances were 
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requested. The blue rocket shapes represent turbines 
that are already existing, which was also established 
through Pegasus’s expert. 

The AZBA asserts that the record evidence “is re-
plete with witness testimony and evidence showing the 
wind turbines would present a danger to pilots experi-
encing in-fight emergencies, create a confict between 
visual fight rules (VFR) and cloud clearance require-
ments, and that primary radar would be impacted by 
the turbines.” Although the record contains many 
assertions of things that “could” or “might” occur, and 
accepting all this evidence regarding things that could 
occur from the proposed turbines, there is still one very 
large, very signifcant hole in the record. Pegasus’s 
wind expert explained that even if VFR pilots were 
fying in reduced-visibility conditions, the eight tur-
bines would have no impact on those pilots because the 
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pilots would already have to circumnavigate the exist-
ing structures and turbines in the northwest quadrant 
of the airport area. 

Along these same lines, the Variance Map calls into 
question the AZBA’s argument regarding issues re-
lated to minimum fying altitudes and a potential 
choke point. According to the AZBA, “[t]he placement 
of wind turbines within [the] 6.6 mile radius [of the 
airport] would require VFR pilots to fy” in different 
airspace, which would trigger different fight-visibility 
requirements. According to the Variance Map, there 
are a large number of wind turbines that already exist 
or will soon exist within that radius. Presumably, those 
“future” conditions have already come to pass, and 
pilots have been dealing with them in relation to the 
other turbines for some time now. That there was no 
evidence placed in the record of an actual choke point 
occurring highly suggests that the AZBA’s concerns 
regarding this possibility lack merit. Moreover, if a 
choke point has yet to occur from the existing turbines 
in that area, and given that these eight turbines will be 
interspersed among those others already existing, it is 
unclear what it is about these eight turbines that will 
create the choke point. The record does not contain any 
evidence supporting a fnding that the addition of these 
eight turbines would or could create risks and situa-
tions different from what already exists as a result of 
the numerous wind turbines already built. Therefore, 
on this record, no reasonable person could conclude 
that the addition of these eight turbines would create 
the risks and concerns that the AZBA and the county 
have identifed.9 Hughes, 284 Mich App at 60-61. Thus, 
the circuit court erred when it concluded that the 

9 This is not to say that the existence of numerous turbines in this 
area requires all future variance requests for turbines to be approved. 
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AZBA’s determination that Pegasus had not shown 
that the variances would not impact public safety or 
approach protections was supported by substantial, 
competent, and material evidence. 

3. SUBSTANTIAL JUSTICE 

Finally, appellees assert that the circuit court erred 
when it concluded that granting the variances would 
do substantial justice, that there would be no adverse 
impact on the airport, and that there would be sub-
stantial beneft to the county. Generally, an appeal is 
limited to the issues raised by the appellant unless the 
appellee fles a cross-appeal. MCR 7.207; Kosmyna v 

Botsford Community Hosp, 238 Mich App 694, 696; 607 
NW2d 134 (1999). Although appellees did not fle a 
cross-appeal, they “need not fle a cross[-]appeal in 
order to argue an alternative basis for affrming the 
trial court’s decision, even if that argument was con-
sidered and rejected by the trial court.” Kosmyna, 238 
Mich App at 696. 

In support of its position that the circuit court erred, 
the AZBA relies on an unpublished opinion from this 
Court for the premise that a showing of substantial 
justice requires a variance to be issued when no 
development can occur on the property because the 
owner has no economically viable use. See Swiecicki v 

Dearborn, unpublished per curiam opinion of the Court 
of Appeals, issued September 12, 2006 (Docket Nos. 
262892 and 263066), p 3. The AZBA contends that it 
has cited an unpublished case “because it squarely 
addresses the standard for determining whether ‘sub-
stantial justice’ requires a variance to be issued—an 
issue directly in contention in this case.” However, this 

There may be a point when the addition of more turbines will cause 
additional problems and risks or be detrimental to the area. 
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argument lacks merit because nothing in Swiecicki 

sets forth a standard for a determination of “substan-
tial justice” in the context of a nonuse variance; accord-
ingly, the unpublished case is not persuasive on this 
issue. MCR 7.215(C)(1). Additionally, the county 
merely “suggests” that the circuit court’s affrmance in 
all other respects is inconsistent with its reversal on 
the substantial-justice factor. “An appellant may not 
merely announce a position then leave it to this Court 
to discover and rationalize the basis for the appellant’s 
claims; nor may an appellant give an issue only cursory 
treatment with little or no citation of authority.” Chees-

man v Williams, 311 Mich App 147, 161; 874 NW2d 385 
(2015). By failing to provide any legal argument or 
analysis, the county has effectively abandoned any 
claim of error on this question. Lastly, neither the 
AZBA nor the county has actually addressed the basis 
of the circuit court’s reversal on this issue. Therefore, 
we need not review appellees’ claim. See Derderian v 

Genesys Health Care Sys, 263 Mich App 364, 381; 689 
NW2d 145 (2004) (“When an appellant fails to dispute 
the basis of the trial court’s ruling, this Court need not 
even consider granting plaintiffs the relief they seek.”) 
(quotation marks, citation, and alterations omitted). 

D. SPIRIT OF THE ORDINANCE 

Lastly, we conclude that the circuit court erred when 
it affrmed the AZBA’s determination that the vari-
ances were not in the spirit of the ordinance. 

According to the resolution, the spirit of the ordi-
nance at issue is to “promot[e] the health, safety, and 
general welfare of the inhabitants of the County of 
Tuscola by preventing the establishment of airport 
hazards, restricting the height of structures and ob-
jects of natural growth and otherwise regulating the 
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use of property in the vicinity of Tuscola Area Airport; 
[and] providing for the allowance of variances from 
such regulations[.]” See Tuscola Ordinance, § 1.2. The 
AZBA’s decision provides, “In light of the aviation 
limitations and risks posed by the wind turbines, 
denial of the eight (8) variance applications is most 
consistent with the spirit of the Ordinance.” In affrm-
ing the AZBA’s decision, the trial court noted that 

[t]he limitations and risks posed by the proximity of wind 

turbines did not “promote the health, safety, and welfare” 

of the County’s inhabitants in the way that the Ordinance 

identifes for promoting those values: “by preventing the 

establishment of airport hazards” and by “restricting the 

height of structures” in the vicinity of the Tuscola Area 

Airport. 

However, we conclude that there was no substantial 
evidence to support the fnding of “aviation limitations 
and risks posed by the wind turbines” on this record. 
The closeness of the eight proposed turbines to the 
numerous existing turbines and the lack of any evi-
dence from anyone that any of these alleged concerns 
had come to pass as the result of the placement or use 
of the previously installed turbines within the airport’s 
6.6 mile radius precluded these alleged risks and 
limitations from supporting the AZBA’s conclusion, 
and the AZBA provided nothing more in support of its 
position. 

Although appellees assert that the ordinance pro-
vides for outright prevention of hazards rather than 
their minimization, the plain language of the ordi-
nance expressly provides for the provision of variances, 
rendering the grant of variances equally within the 
spirit of the ordinance. In this case, other turbines had 
received variances, those turbines were sited within 
the airport’s 6.6 mile radius, and no evidence was 
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provided that their existence had created any of the 
purported “future” risks the AZBA used to justify its 
decision. Given that the variance being requested was 
entirely consistent with other land uses in the area, 
which also had to have met this standard, it is hard to 
think of a circumstance in which, once the other 
requirements for a variance are met, the spirit of the 
ordinance does not include granting the variance. 
Because the record does not show any substantial, 
material, or relevant evidence in support of the AZBA’s 
assertion that the turbines create risks and limitations 
that somehow do not already exist from all the other 
turbines, the AZBA’s decision is without support, and 
the circuit court erred by affrming it. 

Reversed in part and remanded for proceedings that 
are consistent with this opinion. We do not retain 
jurisdiction. 

SHAPIRO, J., concurred with RICK, P.J. 

MURRAY, J. (dissenting). The Airport Zoning Act, 
MCL 259.431 et seq., provides that a variance can be 
granted from airport zoning regulations “if a literal 
application or enforcement of the regulations would 
result in practical diffculty or unnecessary hardship 
and the relief granted would not be contrary to the 
public interest, but would do substantial justice and be 
in accordance with the spirit of the regulations.” MCL 
259.454(1). The Tuscola Area Airport Zoning Ordi-
nance provides the same criteria as the statute except 
that it adds a requirement that addresses “approach 
protection” and requires that the Federal Aviation 
Administration and the Michigan Aeronautics Com-
mission issue determinations of no hazard before a 
variance can be granted. 



757 2022] PEGASUS WIND V TUSCOLA CO 
DISSENTING OPINION BY MURRAY, J. 

As the majority aptly describes, the airport zoning 
board of appeals (AZBA) heard testimony over two 
days and issued an eight-page resolution denying the 
request for variances for the eight wind turbines. The 
circuit court affrmed that decision, and in doing so it 
accurately summarized the parties’ positions and evi-
dence, but it was somewhat short on explaining why it 
affrmed. Nevertheless, the court set forth the correct 
legal principles governing its review, accurately re-
counted the arguments and evidence, and reached a 
conclusion. For that reason, I cannot conclude that the 
trial court applied incorrect legal principles or that it 
misapprehended or grossly misapplied the substantial-
evidence test to the AZBA’s factual fndings. Hughes v 

Almena Twp, 284 Mich App 50, 60; 771 NW2d 453 
(2009). 

This is a close case. The majority sets out detailed 
explanations for why several of the reasons articulated 
by the AZBA may not be solidly embedded in a factual 
foundation. However, the record before the zoning 
board did contain testimony and evidence supporting 
many of its conclusions, including that the wind tur-
bines could cause dangers to pilots experiencing in-
fight emergencies and that the placement and height 
of the wind turbines would cause visual fight rule 
(VFR) pilots to fy in a different airspace (Class E 
airspace, instead of Class G airspace), which triggers 
different fight visibility requirements, which in turn 
can cause a “choke point” for those pilots also seeking 
to circumnavigate the wind turbines.1 Additionally, it 
appeared undisputed that at least when fying under 
VFR and over the wind turbines, the primary radar 
transmitted from air traffc control would be interfered 

1 Evidence indicated that approximately 85% of the planes utilizing 
the airport were VFR fights. 
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with by the turbines. Again, Pegasus disputes 
some—or most—of these fndings, or the frequency 
with which some of these events may occur, but there is 
no doubt that there was evidence setting forth these 
(and other) facts and that those facts supported the 
reasonable conclusion of the AZBA.2 

Because the record contains evidence supporting 
these propositions and the AZBA made specifc fndings 
on the pertinent factors, it is diffcult to reverse given 
the deferential standard of review. After all, there only 
needs to be “more than a scintilla” of evidence support-
ing the fndings, and that level of evidence does not 
necessarily rise to even a preponderance. In re Payne, 
444 Mich 679, 692-693; 514 NW2d 121 (1994).3 Judges 
must be careful to not substitute their judgment for 
that of the administrative body that has the expertise 
to address these matters. Davenport v Grosse Pointe 

Farms Bd of Zoning Appeals, 210 Mich App 400, 
405-406; 534 NW2d 143 (1995) (Courts “must give due 
deference to the agency’s regulatory expertise and may 
not ‘invade the province of exclusive administrative 

2 Importantly, the airport zoning board has a lesser standard when it 
comes to concerns for hazards than does the FAA. When considering 
hazards, the FAA focuses on a “substantial aeronautical impact to air 
navigation,” 14 CFR 77.31(d) (2022), and will not even consider hazards 
with respect to emergency situations, because emergencies are unpre-
dictable and isolated. The airport zoning board looks more broadly to 
any “airport hazards,” including the potential hazards relating to 
emergencies. Thus, it would not necessarily be inconsistent for circum-
stances to satisfy the FAA that no hazards exist while also supporting 
the opposite fnding by the airport zoning board. 

3 Pegasus makes much of the fact that it presented expert testimony 
and evidence on many of the relevant criteria and that the AZBA 
improperly dismissed that evidence, instead relying in part on public 
comments from several pilots who have fown into the airport. But one 
of the duties of the AZBA is to determine the credibility of the witnesses, 
and the board was free to rely upon the pilots who actually have fown 
into the airport over experts who had not. In re Payne, 444 Mich at 693. 
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fact fnding by displacing an agency’s choice between 
two reasonably differing views.’ ”) (quotation marks 
and citation omitted). 

Here, in light of the competing evidence and argu-
ments, I would hold that the circuit court did not err in 
affrming the decision of the airport zoning board, 
which was entitled to substantial deference, that Pe-
gasus did not establish practical diffculties or unnec-
essary hardship such that a variance had to be 
granted. Based on the relative strength of each side’s 
evidence and arguments, the AZBA could have decided 
either way with regard to the variances. Its choice 
between two reasonable but differing views was prop-
erly deferred to by the circuit court, as it should be by 
this Court. I would affrm.4 

4 As the majority makes clear, that this same circuit court reversed 
the AZBA’s prior denial of a variance for 33 other wind turbines is of no 
moment. Given that the record regarding these turbines contained 
additional testimony and/or public comments, and given that the AZBA 
offered more detailed fndings in support of its decision, the circuit court 
was dealing with a different case this time around. 
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TUSCOLA AREA AIRPORT ZONING BOARD OF APPEALS 

v MICHIGAN AERONAUTICS COMMISSION 

Docket Nos. 357209 and 357210. Submitted February 8, 2022, at De-
troit. Decided February 24, 2022, at 9:30 a.m. In Docket No. 
357209, leave to appeal denied 511 Mich 1038 (2023). In Docket 
No. 357210, reversed in part and remanded to the Ingham Circuit 
Court 511 Mich 1024 (2023). 

The Tuscola Area Airport Zoning Board of Appeals (the AZBA) 
(Docket No. 357209) and the Tuscola Area Airport Authority 
(Docket No. 357210) fled separate actions in the Ingham Circuit 
Court, challenging the decision of the Michigan Aeronautics Com-
mission to issue 33 tall-structure permits to Pegasus Wind, LLC, 
that would allow Pegasus to construct wind turbines around the 
Tuscola Area Airport. Pegasus sought to construct a commercial 
wind energy system in Tuscola County, with some of the planned 
turbines being located within the airport’s zoning area. In 
April 2019, the Federal Aviation Administration (the FAA) issued 
Pegasus determinations of no hazard (DNH) for some of its 
proposed wind turbines that were in the airport zoning area; 
specifcally, the FAA concluded that the turbines would have no 
adverse effect on the safe and effcient use of the navigable 
airspace or on the operation of the air navigation facilities. How-
ever, the turbines would require an increase in the minimum 
descent altitude for fights using a particular technology for instru-
ment fight. The FAA later denied a petition by Tuscola County 
residents to review the DNH. The Department of Transportation’s 
Offce of Aeronautics concurred with the DNH and stated that a 
tall-structure permit could be issued once the offce received 
certifcates of local variance approval. Thereafter, Pegasus applied 
to the Tuscola Airport Zoning Administrator for permits for 40 
wind-turbines to be located within the airport zoning area. The 
administrator approved seven permits but denied the other 33 on 
the basis that those turbines would violate certain airport zoning 
ordinances. After the AZBA denied Pegasus’s request for variances 
for the 33 turbines, Pegasus appealed the denials in the Tuscola 
Circuit Court; the Tuscola Circuit Court, Amy Grace Gierhart, J., 
reversed the AZBA’s denial, reasoning that Pegasus had estab-
lished the requirements for the variances. In March 2020, the 
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AZBA issued the variance certifcates as ordered by the court, and 

the commission thereafter issued the tall-structure permits under 

the Tall Structure Act, MCL 259.481 et seq. The AZBA and the 

airport authority separately appealed that decision in the Ingham 

Circuit Court (the circuit court), arguing that they were aggrieved 

parties for purposes of MCL 259.489 and MCR 7.103(A), such that 

they could challenge the denials. Pegasus moved to expand the 

record and moved to dismiss the appeal, arguing that (1) the circuit 

court lacked jurisdiction because the commission’s issuance of the 

permits was not an act or order appealable under the Tall Struc-

ture Act and (2) regardless, neither the AZBA nor the airport 

authority were aggrieved parties able to pursue the appeal. The 

circuit court, James S. Jamo, J., frst concluded that it had 

jurisdiction over an appeal related to the grant of the permits and 

then granted the motion to dismiss, reasoning that neither the 

AZBA nor the airport authority were aggrieved parties such that 

they could appeal the commission’s grant of the permits. With 

regard to the airport authority, the circuit court noted that the 
authority had failed to provide any evidence about how the wind 
turbines would affect its current fight paths, how many airplanes 
might cease using the airport in the future because of the change 
in fight paths, and how those reductions might affect the airport 
fnancially. The circuit court thus concluded that the airport 
authority failed to state a concrete, particularized injury in the 
form of actual losses of fights, fuel sales, or use of the airport. The 
AZBA and the airport authority appealed. 

The Court of Appeals held: 

1. Under MCR 7.103(A)(3), a circuit court has jurisdiction over 
an appeal of right fled by an aggrieved party from a fnal order or 
decision of an agency from which an appeal of right to the circuit 
court is provided by law. Applicable here, MCL 259.489 provides 
that within 10 days after the issuance of an order or rule of the 
commission, a person aggrieved by the order or rule may appeal to 
or have the action of the commission reviewed by the Ingham 
Circuit Court in the manner provided for the review of orders of 
other administrative bodies of Michigan. An aggrieved party is not 
one who is merely disappointed over a certain result. Rather, to 
have standing on appeal, a litigant must have suffered a concrete 
and particularized injury, as would a party plaintiff initially 
invoking the court’s power. To be aggrieved, one must have some 
interest of a pecuniary nature in the outcome of the case, and not 
a mere possibility arising from some unknown and future contin-
gency; an interest in the proper enforcement of a statute is not 
suffcient to confer standing because it does not constitute a 
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concrete and particularized injury. The Legislature may permissi-

bly limit the class of persons who may challenge a statutory 

violation. 

2. Townships have no inherent powers; instead, they possess 

only those powers expressly granted them by the Legislature or the 

Michigan Constitution or fairly implied therefrom. A zoning board 

of appeals is a municipal administrative body, charged with inter-

preting the ordinance, hearing appeals, granting variances, and 

performing various other functions that may arise in the adminis-

tration of the zoning ordinance. Under the relevant Tuscola Area 

Airport Zoning Ordinances, the AZBA had the power to issue 

certifcates of variance, or to otherwise decide appeals from any 

order, requirement, rule, regulation, decision, or determination 

made by the Airport Zoning Administrative Agency/Zoning Admin-

istrator under the powers conferred upon it by the ordinance. Thus, 

the airport ordinance authorizes the Airport Zoning Administra-

tive Agency/Zoning Administrator, not the AZBA (which is a 

separate entity), the authority to fle suit over issues related to the 
ordinance. The AZBA’s argument that the statutory appeal right 
was meaningless if the local agencies charged with regulating 
structures near airports do not have standing to appeal the 
erroneous issuance of a tall-structure permit for wind turbines 
beside an airport was without merit; the AZBA had the opportunity 
under MCL 259.482a(1) to regulate the turbines before the permits 
were issued (through the grant or denial of the variance requests) 
because tall-structure permits are generally not issued unless the 
AZBA had issued the necessary variances. In addition, it would 
give the AZBA an unwarranted second bite at the apple if the 
AZBA were allowed to be an aggrieved party to the commission’s 
issuance of tall-structure permits given that the permits were 
issued in the frst place in reliance on the AZBA’s certifcates of 
variance approval. Stated differently, it would be illogical and 
inconsistent to conclude that the AZBA has authority to appeal the 
commission’s issuance of a tall-structure permit given the commis-
sion’s determination is premised on the AZBA’s issuing certifcates 
of variance approval. Accordingly, the circuit court did not err when 
it concluded that the AZBA was not an aggrieved party for 
purposes of challenging the commission’s issuance of the 33 tall-
structure permits. 

3. The airport authority’s assertion of three potential harms 
from issuance of the tall-structure permits—(1) loss of revenue to 
the airport caused by fewer pilots using the airport, (2) injury to its 
safety interests resulting from alteration of fight paths to a 
steeper and riskier approach angle, and (3) revocation of federal 
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grants by the FAA—were without merit. The alleged loss of 

revenue, the method of calculating those losses, and the potential 

exclusion of certain airplanes were speculative at best and unsup-

ported by evidence. The airport authority’s safety-interests argu-

ments were similarly unsupported by the evidence given that the 

FAA not only issued its DNH but expressly concluded that the 

turbines would not have an adverse effect in the safe and effcient 

use of the navigable airspace by aircraft and would not be a hazard 

to air navigation. Because the FAA explicitly determined the 

turbines were not a hazard, there was no evidence that the airport 

authority might lose FAA funding because of the turbines. For 

those reasons, the circuit court did not err by concluding that the 

airport authority was not an aggrieved party for purposes of 

challenging the commission’s issuance of the tall-structure per-

mits. 

4. The circuit court properly granted the commission’s motion 

to dismiss because neither the AZBA nor the airport authority were 

aggrieved parties. 

Affrmed. 

MURRAY, J., concurring in part and dissenting in part, agreed 

with the majority that the AZBA was not an aggrieved party for 

purposes of MCL 259.489 and MCR 7.103(A). However, the 

airport authority was an aggrieved party because (1) the airport 

and its customers are the ones affected by the permits being 

issued and the airport authority’s statutory duties—which in-

cludes being responsible for all aspects of the airport, including 

landing facilities—could be impacted by wind turbines being built 

and (2) record evidence demonstrated the high likelihood that the 

airport authority would lose revenue by the permits being issued. 
On that basis, the airport authority demonstrated that it would 
suffer special damages different from those of others in the 
community. Judge MURRAY would have held that the airport 
authority was an aggrieved party and that the circuit court erred 
by not addressing the merits of its appeal. 

Foster, Swift, Collins & Smith, PC (by Michael D. 

Homier and Laura J. Genovich) for the Tuscola Area 
Airport Zoning Board of Appeals. 

Barnes & Thornburg LLP (by Scott Dienes and 
Aaron D. Lindstrom) for the Tuscola Area Airport 
Authority. 
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Dana Nessel, Attorney General, Fadwa A.Hammoud, 
Solicitor General, and Michael J. Dittenber, Assistant 
Attorney General, for the Michigan Aeronautics Com-
mission and the Department of Transportation. 

Warner Norcross + Judd LLP (by Jonathan E. 

Lauderbach, Daniel P. Ettinger, and Ashley G. 

Chrysler) for Pegasus Wind, LLC. 

Before: RICK, P.J., and MURRAY and SHAPIRO, JJ. 

RICK, P.J. In these consolidated appeals, appellants 
the Tuscola Area Airport Zoning Board of Appeals (the 
AZBA) and Tuscola Area Airport Authority (Airport 
Authority) appeal as of right the order of the Ingham 
Circuit Court granting appellee Pegasus Wind, LLC’s 
motion to dismiss, with concurrence by appellees the 
Michigan Aeronautics Commission (MAC) and the 
Michigan Department of Transportation (MDOT), on 
the ground that neither appellant was an aggrieved 
party. This case raises an issue of frst impression 
regarding what constitutes an aggrieved party for 
purposes of MCL 259.489 of the Tall Structure Act (the 
Act), MCL 259.481 et seq., and MCR 7.103(A). See 
MCR 7.215(B)(2).1 For the reasons explained in this 
opinion, we affrm. 

I. BACKGROUND 

This controversy has an extensive procedural and 
factual history involving local regulatory authorities’ 
decisions on a commercial wind energy system being 

1 MCR 7.215(B)(2) provides that a Court of Appeals opinion must be 
published if it “construes as a matter of frst impression a provision of a 
constitution, statute, regulation, ordinance, or court rule.” 
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built by Pegasus in Tuscola County. Some of the 
planned wind turbines are within the Tuscola Area 
Airport zoning area. Airport Authority owns the air-
port and is responsible for maintenance and operation 
of the landing, navigational, and building facilities. 
See MCL 259.622. The AZBA is responsible for decid-
ing whether to grant variances from airport zoning 
regulations. See MCL 259.454. 

In April 2019, Pegasus received “Determinations of 
No Hazard” (DNH) from the Federal Aviation Admin-
istration (the FAA) for some of its proposed wind 
turbines within the Tuscola Airport zoning area. The 
FAA report stated that the turbines “would have no 
substantial adverse effect on the safe and effcient 
utilization of the navigable airspace by aircraft or on 
the operation of air navigation facilities.” The report 
noted that the turbines would require an increase in 
the minimum descent altitude for fights using a Very 
High Frequency Omni-Directional Radio Range Sys-
tem, known as VOR. VOR is an older technology for 
instrument fight. A pilot using a VOR approach must 
stay above the minimum descent altitude until the 
aircraft is in position to descend to the runway and the 
pilot has a visual reference point for the runway.2 The 
DNH also addressed seven letters of objection that the 
FAA had received in response to its 2018 studies. 
Although some Tuscola residents petitioned the FAA to 
review its DNH, the FAA denied the petition for review, 
reiterating that the proposed turbines would not have 
an adverse effect on the safe use of the airspace and 
would not be a hazard to air navigation. While the FAA 
petition for review was pending, MDOT’s Offce of 

2 Federal Aviation Administration, Descent to MDA or DH and 

Beyond <http:/faasafety.gov/gslac/ALC/libview_normal.aspx?id=17273> 
(accessed January 26, 2022) [https://perma.cc/YE9T-MBFB]. 

https://perma.cc/YE9T-MBFB
http:/faasafety.gov/gslac/ALC/libview_normal.aspx?id=17273
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Aeronautics held a meeting to review the project and 
subsequently issued a letter in which it concurred with 
the FAA’s DNH and stated that a “Michigan tall 
structure permit could be issued” once it received 
certifcates of local variance approval. 

Pegasus applied to the Tuscola Airport Zoning Ad-
ministrator for 40 wind-turbine permits within the 
airport zoning area. The administrator approved seven 
permits but denied the other 33 because the turbines 
would violate certain airport zoning ordinances, such 
as aircraft descent minimums. Pegasus then sought 
variances from the AZBA for those 33 turbines. 

The AZBA denied all 33 variances, and Pegasus 
appealed in the Tuscola Circuit Court. In late Novem-
ber 2019, the Tuscola Circuit Court concluded that 
Pegasus had established the requirements for the 
variances and reversed the AZBA’s denial of the vari-
ances.3 On March 6, 2020, the AZBA issued the 33 
variance certifcates. The certifcates were sent to MAC 
and, after they were reviewed, MAC issued the tall-
structure permits (the Permits). Ten days later, the 
AZBA and Airport Authority each initiated an appeal 
in the Ingham Circuit Court (hereinafter, the circuit 
court), alleging that it was an aggrieved party of 
MAC’s order issuing the Permits. 

In May 2020, Pegasus moved to expand the record 
and moved to dismiss the appeal. Pegasus alleged that 
the circuit court lacked jurisdiction because MAC’s 
issuance of the Permits was not an order or rule that 
was appealable under the Act. Pegasus further argued 

3 The AZBA’s subsequent applications for leave to appeal in both this 
Court and our Supreme Court were denied. Pegasus Wind, LLC v 

Tuscola Area Airport Zoning Bd of Appeals, unpublished order of the 
Court of Appeals, entered February 26, 2020 (Docket No. 351915), lv den 
506 Mich 941 (2020), recon den 507 Mich 871 (2021). 
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that, even if MAC’s issuance of the Permits was 
appealable, neither the AZBA nor Airport Authority 
were aggrieved parties. MDOT and MAC fled a joint 
brief concurring in both the motion to dismiss and the 
motion to expand the record. Electing not to hold oral 
argument, the circuit court granted Pegasus’s motion 
to dismiss. Although the court concluded that it had 
jurisdiction over an appeal of the Permits, it deter-
mined that neither the AZBA nor Airport Authority 
were aggrieved parties. 

These appeals followed. 

II. STANDARD OF REVIEW 

This Court reviews de novo as a question of law 
whether a party has standing to invoke appellate 
review of an administrative ruling. Olsen v Chikaming 

Twp, 325 Mich App 170, 180; 924 NW2d 889 (2018). 
This Court also reviews de novo “whether a matter is 
properly placed before a court by a person with stand-
ing,” as well as “the interpretation of statutes and 
court rules.” Matthew R Abel, PC v Grossman Invest-

ments Co, 302 Mich App 232, 237; 838 NW2d 204 
(2013). 

III. ANALYSIS 

The sole issue before this Court is whether either 
the AZBA or Airport Authority is an aggrieved party 
under MCL 259.489 and MCR 7.103(A). We hold that 
the circuit court properly concluded that neither the 
AZBA nor Airport Authority was an aggrieved party. 

The AZBA and Airport Authority fled their appeals 
in the circuit court pursuant to MCL 259.489, which 
provides: 
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Within 10 days after the issuance of an order or rule of 

the commission,[4] a person aggrieved by the order or rule 

may appeal to or have the action of the commission 

reviewed by the circuit court of Ingham county in the 

manner provided for the review of orders of other admin-

istrative bodies of this state. 

Under MCR 7.103, a circuit court has jurisdiction over 
an appeal of right “fled by an aggrieved party 
from . . . a fnal order or decision of an agency from 
which an appeal of right to the circuit court is provided 
by law.” MCR 7.103(A)(3); MCNA Ins Co v Dep’t of 

Technology, Mgt & Budget, 326 Mich App 740, 744-745; 
929 NW2d 817 (2019). Thus, under MCL 259.489, a 
party seeking relief from a decision from MAC must 
establish to the circuit court that they are “an ag-
grieved” party. See MCL 259.489. “An aggrieved party 
is not one who is merely disappointed over a certain 
result. Rather, to have standing on appeal, a litigant 
must have suffered a concrete and particularized in-
jury, as would a party plaintiff initially invoking the 
court’s power.” Federated Ins Co v Oakland Co Rd 

Comm, 475 Mich 286, 291-292; 715 NW2d 846 (2006). 
“To be aggrieved, one must have some interest of a 
pecuniary nature in the outcome of the case, and not a 
mere possibility arising from some unknown and fu-
ture contingency.” Id. at 291 (quotation marks and 
citation omitted). 

A. DOCKET NO. 357209 (AZBA) 

The AZBA argues that the trial court erred by 
concluding that it was not an aggrieved person with 
standing to appeal MAC’s decision to issue permits to 
Pegasus. We disagree. 

4 “Commission” refers to MAC. See MCL 259.481(d). 
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The circuit court concluded that the AZBA had not 
established that it would suffer a concrete and particu-
larized injury or that it had an interest of a pecuniary 
nature beyond mere possibility. The court rejected the 
AZBA’s argument that its role in enforcing the Airport 
Ordinance by hearing and deciding requests for vari-
ances gave it a “substantial interest in limiting the 
height of structures and regulating the use of property 
in the vicinity of the airport.” The circuit court noted 
that the variances in this case had already been issued, 
the Tuscola Circuit Court had already issued orders 
with respect to the conditions the variances could 
contain, and that once those variances were obtained, 
the Act allowed MAC to issue the Permits. The circuit 
court concluded that “[t]he AZBA’s role in this matter 
has already been resolved, and the actions of the 
MDOT and the MAC based on the variances already 
issued do not present a concrete or particularized 
injury or an interest of a pecuniary nature.” 

On appeal, the AZBA contends that using the circuit 
court’s reasoning, no entity would be able to appeal a 
permit in this matter, even though the Act permits 
aggrieved parties, not simply applicants, to appeal. 
However, the fact that the AZBA is not an aggrieved 
party in this case, or that no one else could be considered 
an aggrieved party in this case, does not automatically 
render the circuit court’s decision erroneous. The Leg-
islature “may permissibly limit the class of persons who 
may challenge a statutory violation.” Miller v Allstate 

Ins Co, 481 Mich 601, 607; 751 NW2d 463 (2008). As 
MAC points out, the Legislature can make that limita-
tion very strict, as it did in MCL 324.35305(1), which 
limits those who can contest a permit or decision to the 
applicant or the “owner of the property immediately 
adjacent to the proposed use . . . .” Thus, in some in-
stances there may not be an entity that constitutes an 
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aggrieved party after an administrative body renders a 
decision. That this may have occurred here does not 
evidence that the appeals process provided for in the Act 
is being circumvented or rendered moot. 

Appellees argue that the AZBA lacks any authority 
to fle an administrative appeal, noting the limited 
nature of its authority delineated in MCL 259.457 and 
the Tuscola Area Airport Zoning Ordinance (the Air-
port Ordinance). We agree. 

“Townships have no inherent powers; they possess 
only those powers expressly granted them by the 
Legislature or the Michigan Constitution or ‘fairly 
implied’ therefrom.” Hughes v Almena Twp, 284 Mich 
App 50, 61; 771 NW2d 453 (2009) (citation omitted). A 
zoning board of appeals “is a municipal administrative 
body, charged with interpreting the ordinance, hearing 
appeals, granting variances, and performing various 
other functions that may arise in the administration of 
the zoning ordinance.” Sun Communities v Leroy Twp, 
241 Mich App 665, 670; 617 NW2d 42 (2000) (citation 
omitted). Under the Airport Ordinance, “[t]he Board of 
Appeals has the powers set forth in Section 27 of the 
Airport Zoning Act, being MCL 259.457,[5] and shall 

5 MCL 259.457 provides: 

All airport zoning regulations adopted under the provisions of 
this act shall provide for a board of appeals to have and exercise 
the following powers: 

(a) To hear and decide appeals from any order, requirement, 
decision, or determination made by the administrative agency in 
the enforcement of the zoning regulations, as provided in [MCL 
259.459]; 

(b) To hear and decide any special exceptions to the terms of 
the airport zoning regulations upon which such board may be 
required to pass under such regulations; 

(c) To hear and decide specifc variances under [MCL 259.454]. 
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exercise such powers as are conferred upon it in the 
Airport Zoning Act and in this Ordinance.” Airport 
Ordinance, § 5.2. Airport Ordinance § 5.2(D), titled 
“Powers,” provides: 

The Board of Appeals, by the concurring vote of a 

majority of its members, shall have the power to issue 

certifcates of variance under the provisions of this Ordi-

nance, or to otherwise decide appeals from any order, 

requirement, rule, regulation, decision or determination 

made by the Airport Zoning Administrative Agency/Zoning 

Administrator under the powers conferred upon it by this 

Ordinance. [Emphasis added.] 

Thus, under the Airport Ordinance, these are the sole 
powers conferred on the AZBA. 

The AZBA attempts to rely on the purpose of the 
Airport Ordinance, which is to “prevent[] the establish-
ment of airport hazards, restrict[] the height of struc-
tures and objects of natural growth and otherwise 
regulate[] the use of property in the vicinity of the 
Tuscola Area Airport . . . .” Airport Ordinance, § 1.2. 
However, that is the stated purpose of the Airport 
Ordinance, not the stated purpose of the AZBA. Two 
additional purposes stated for the Airport Ordinance 
are “designating the Airport Zoning Administrative 
Agency/Zoning Administrator charged with the admin-
istration and enforcement of such regulations; [and] 
establishing an airport zoning board of appeals[.]” 
Airport Ordinance, § 1.2. Therefore, according to the 
Airport Ordinance, administration and enforcement of 
the regulations does not sit with the AZBA, but with 
the Zoning Administrative Agency/Zoning Administra-
tor. 

Moreover, Airport Ordinance, § 6.4, “Civil Action 
Available,” gives the authority to initiate an action in 
Tuscola Circuit Court to “[t]he Airport Zoning Admin-
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istrative Agency/Zoning Administrator, on behalf of 
and in the name of the County of Tuscola” in order to 
“prevent, restrain, correct or abate any violation of this 
Ordinance or under the Airport Zoning Act . . . or of 
any order or ruling made in connection with their 
administration or enforcement . . . .” Furthermore, the 
AZBA and the Airport Zoning Administrative 
Agency/Zoning Administrator are entirely separate en-
tities. Article 2 defnes “Airport Zoning Administrative 
Agency” as “[t]he Tuscola County Airport Zoning Ad-
ministrator or its Agent, the local zoning administra-
tor,” which is distinctly separate from the AZBA, “[a]n 
independent, fve (5) member board appointed by the 
Tuscola County Commissioners.” Airport Ordinance, 
§§ 2.9, 2.10. Accordingly, the Airport Ordinance does 
not authorize the AZBA to fle suit in relation to issues 
related to the ordinance. Rather, the Airport Ordinance 
expressly grants and limits that authority to someone 
other than the AZBA.6 

The AZBA also relies on Dep’t of Consumer & Indus 

Servs v Shah, 236 Mich App 381, 386; 600 NW2d 406 
(1999), arguing that it is an aggrieved party because it 
has a “statutory duty to protect the Airport against 
hazards and therefore has an interest in ensuring that 
the Tall Structure Act is properly applied.” However, 
Shah does not support the AZBA’s position. 

In Shah, the petitioner, the Department of Con-
sumer and Industry Services, appealed the fnal order 
of dismissal issued by the Disciplinary Subcommittee 
of the Board of Medicine. Id. at 384. The petitioner had 
charged the respondent with multiple violations of the 

6 Notably, even the agency/administrator’s power to bring suit is 
limited and permitted only “if the local unit’s administrative body or the 
County Board of Commissioners, respectively, shall have authorized a 
civil action.” Airport Ordinance, § 6.4. 
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Public Health Code. However, after a hearing, the 
disciplinary subcommittee adopted the hearing refer-
ee’s recommendation and dismissed the charges 
against the respondent. On appeal, the respondent 
argued that the petitioner lacked standing to appeal 
the subcommittee’s decision. Id. This Court held that 
the petitioner, “[a]s an agency charged with enforcing 
the Public Health Code,” had a “cognizable interest in 
ensuring that a hearing referee properly applies the 
law in an administrative proceeding.” Id. at 385-386. 
Further, this Court concluded that the petitioner had 
“an interest in the litigation because misconstruction 
or improper application of the law would hinder [the 
petitioner’s] ability to enforce the law as the Legisla-
ture intended.” Id. at 386. In contrast, the instant case 
involves issuing a permit under MCL 259.482a, which 
MAC, not the AZBA, is tasked with enforcing. Further, 
our Supreme Court has recognized that “an interest in 
the proper enforcement of a statute has never before 
been thought suffcient to confer standing; instead, a 
concrete and particularized injury is required to confer 
standing.” Federated Ins Co, 475 Mich at 291 n 4. 

The AZBA contends that the statutory appeal right 
is “meaningless if the local agencies charged with 

regulating structures near airports do not have stand-
ing to appeal the erroneous issuance of a Tall Structure 
Permit for wind turbines beside an airport.” However, 
as the circuit court noted, the AZBA has the opportu-
nity to regulate the structures before any tall-structure 
permit ever gets issued. That is, a tall-structure permit 
is generally not issued unless the AZBA has already 
authorized the variances necessary. See MCL 
259.482a(1). To permit the AZBA to be an aggrieved 
party to MAC’s issuance of tall-structure permits, 
particularly in this case in which the Permits were 
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issued in reliance on the AZBA’s certifcates of variance 
approval, would give the AZBA an unwarranted second 
bite at the apple. 

This interpretation is further supported by Airport 
Ordinance, § 6.1. This provision grants MAC the au-
thority, as an aggrieved party, to appeal a determina-
tion by the AZBA.7 This provision fows logically from 
the fact that MAC’s preliminary determinations can 
essentially be “overruled” by the AZBA, rendering 
MAC an aggrieved party. MAC, on the other hand, does 
not have the authority to “overrule” the AZBA. MAC 
generally has already provided notice that a permit 
can be issued if variance certifcates are received. 
Therefore, there is little for MAC to do but issue a 
permit after it receives variance certifcates. 

Considered in context, it would be both illogical and 
inconsistent for us to conclude that the AZBA has the 
ability, let alone the authority, to appeal MAC’s issu-
ance of a tall-structure permit. By the time the issues 
reach MAC, the AZBA has already reviewed all of the 
evidence, held hearings, and created whatever record 
it believes is necessary to support its variance decision. 
The AZBA can hardly be an aggrieved party under 
such circumstances. Indeed, the only conceivable times 
the AZBA would want to appeal the issuance of a 
tall-structure permit after it had already issued the 
requested variance would necessarily be times when it 
was simply displeased by the result, i.e., when the 
courts overrule its denial, as occurred in this case, or 
when the makeup of the AZBA changes between issu-

7 Airport Ordinance, § 6.1 provides, “Any person, including the [MAC] 
on behalf of and in the name of the State, aggrieved by any decision of 
the [AZBA], may appeal to the Circuit Court of the County of Tuscola as 
provided in [MCL 259.460].” 
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ance of the certifcates and issuance of the permit so 
that the minority that wanted to deny a variance is 
now a majority. 

Lastly, the AZBA contends that for MDOT to grant a 
tall-structure permit, it must satisfy certain require-
ments “including an opinion by MDOT that the Michi-
gan Tall Structure Permit could be issued.” The AZBA 
argues that “MDOT making such [an] opinion requires 
an airspace study or fnding of noninterference, which 
is lacking in the present case.” However, this argument 
relates to the substantive merits of the case, not 
whether the AZBA has standing. Accordingly, we con-
clude that the circuit court did not err when it deter-
mined that the AZBA was not an aggrieved party. 

B. DOCKET NO. 357210 (AIRPORT AUTHORITY) 

As with the AZBA, the circuit court concluded that 
Airport Authority was not an aggrieved party because 
it had not established that it would suffer a concrete 
and particularized injury or that it had an interest of a 
pecuniary nature beyond mere possibility. More spe-
cifcally, the circuit court determined that Airport Au-
thority failed to provide any evidence about how the 
wind turbines “will affect its current fight paths, how 
many airplanes might cease using the airport, or any 
fnancial data related to those fights” to support its 
assertion that it will lose money if fewer airplanes use 
the airport because of the wind turbines. The circuit 
court noted that the record was flled with concerns 
from pilots of things the turbines “ ‘may’ ” do. The court 
likewise acknowledged that the administrative record 
refected departure paths “ ‘potentially’ ” excluding air-
crafts from departing under certain weather condi-
tions. Ultimately, however, the court explained that 
“these potential risks were specifcally not considered 
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by the FAA in its determination because the FAA 
determined they did not constitute a ‘substantial ad-
verse effect’ on safety at the airport.” Thus, the circuit 
court concluded that Airport Authority was “not able to 
state, as a matter of concrete, particularized injury, 
that there will be actual losses of fights, fuel sales, or 
use of the airport.” 

The circuit court also rejected Airport Authority’s 
concerns regarding loss of federal grants from the FAA 
because it “presented no evidence or authority to 
suggest that the FAA, having determined that the 
wind turbines present no substantial safety risk, will 
subsequently revoke a grant to the airport based on a 
safety risk presented by the wind turbines.” In reach-
ing these decisions, the circuit court noted that the 
Tuscola Circuit Court had “already rejected several of 
these arguments,” and although it was not bound by 
those decisions, it found that Airport Authority’s “ar-
guments, testimony, and evidence have not changed in 
any way that would bring this Court to a separate 
conclusion.” 

The determination whether Airport Authority is an 
aggrieved party centers on whether Airport Authority’s 
alleged harms are “concrete and particularized.” See 
Federated Ins Co, 475 Mich at 291. Airport Authority 
argues that “there is a substantial risk that [it] will 
lose revenue because of the steeper fight paths im-
posed by the grant of the Tall Structure Permit” to the 
extent that it “has shown a suffcient likelihood of 
harm.” It further argues that certainty is not required 
and cites Detroit Downtown Dev Auth v US Outdoor 

Advertising, Inc, 480 Mich 991, 992 (2007), for the 
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premise that any ‘‘potential’’ cause of economic damage 
is suffcient.8 

In that case, an advertising agency had sought a 
variance from the Detroit Board of Zoning Appeals 
(ZBA) to allow them to place large advertisements on a 
variety of buildings. Detroit Downtown Dev Auth v US 

Outdoor Advertising Inc, unpublished per curiam opin-
ion of the Court of Appeals, issued April 12, 2007 
(Docket No. 262311), pp 1-2, rev’d 480 Mich 991 (2007). 
Because the Detroit Downtown Development Author-
ity (DDA) owned a parking garage located within 300 
feet of one of the buildings, it received notice of the 
advertising agency’s request for a variance, and the 
DDA opposed the advertising plans. Id. at 2. The ZBA 
granted the requests for two buildings, but denied 
requests for two other buildings. Id. The DDA appealed 
the decision in the circuit court, arguing that the 
decision was not supported by competent, material, 
and substantial evidence. Id. The advertising agency 
argued that the DDA lacked standing, but the circuit 
court disagreed and reached the merits. Id. On appeal 
in this Court, in a split opinion, the advertising agency 
again argued that the DDA lacked standing. Id. This 
Court held that the DDA’s opinion “that the super 
graphics will harm its overall development plan of the 
downtown area” was “unsupported by evidence” and, 
therefore, was insuffcient to satisfy the requirement of 
a “concrete” “injury in fact.” Id. at 3. Our Supreme 
Court reversed this Court, holding: 

8 Although Detroit Downtown Dev Auth, 480 Mich 991, was a “stand-
ing” case and not an “aggrieved party” case, this distinction is of no 
consequence here even though the former governs the right to bring suit 
and the latter the right to appellate review of an administrative 
decision; in either case, a particularized and concrete injury must be 
shown, i.e., that the injury arose from the actions of a court judgment or 
the underlying facts of the case. See Olsen, 325 Mich App at 181. 
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[P]laintiff has shown that it has made substantial invest-
ments in the area surrounding the variance, that it owns 
nearby buildings, and that it has a supervisory authority 
over the development district that encompasses the vari-
ance. Further, plaintiff has shown that the variance will 
potentially cause economic injury to its interests. Because 
a judgment in favor of plaintiff will eliminate these 
injuries, plaintiff has established standing to challenge 
the variance. [Detroit Downtown Dev Auth, 480 Mich at 
992.] 

The Airport Authority argues that the Supreme 
Court’s order in Detroit Downtown Dev Auth should be 
read broadly to mean that a showing of “potential” for 
any economic injury to its interests is suffcient to 
constitute a concrete, particularized, and actual or 
imminent injury. We disagree. The instant case is 
distinguishable because the DDA’s interests were 
greater than mere ownership of property near the 
buildings that would show the advertisements and 
because the degree of the “potential” injury was far 
greater in that case than has been suggested here. The 
DDA had invested over $65 million in the “affected 
area” that was statutorily created to “eliminate the 
causes of property value deterioration,” Detroit Down-

town Dev Auth (METER, J., dissenting), unpub op at 4 
(quotation marks, citation, and brackets omitted), and 
held “supervisory authority over the development dis-
trict that encompasse[d] the variance,” Detroit Down-

town Dev Auth, 480 Mich at 992. Therefore, the poten-
tial injuries the DDA was likely to incur were not 
simply the loss of renters in the garage, but loss of 
value to its millions in investments to the larger area 
and negative impacts related to its statutory obliga-
tions. This is a far more concrete and particularized 
injury than those alleged by Airport Authority, as 
explained more fully later in this opinion. Moreover, 
the instant case is further distinguishable from Detroit 
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Downtown Dev Auth because, unlike in the instant 
case, the DDA sought to challenge the grant of a 
variance by the ZBA—not the issuance of a permit 
from another agency after variances had already been 
granted by the ZBA. Nonetheless, we consider the 
Airport’s Authority’s arguments in turn. 

Airport Authority has alleged three potential harms: 
loss of revenue to the airport caused by fewer pilots 
using the airport, injury to its safety interests result-
ing from alteration of fight paths “to a steeper and 
riskier approach angle” resulting from the building of 
the turbines, and revocation of federal grants by the 
FAA. 

Looking frst at the loss of revenue to the airport, 
Airport Authority relies on MDOT reports to establish 
that “the average visitor to the airport spends $262” 
and contends that the loss of even one visit would 
establish a pecuniary interest. There are multiple 
problems with this argument. First, given that the 
number of visitors to an airport varies from year to 
year, even without turbines, the loss of multiple visi-
tors, let alone a single one, is not enough to establish 
that the loss—if any—was created by the installation 
of turbines. Rather, weather conditions, the economy, 
the personal fnances of individual pilots, and any 
number of other factors necessarily affect the number 
of visitors to an airport in any given year. Absent some 
way to correlate the loss of revenue to the installation 
of turbines, this assertion of harm is nothing more 
than speculation. See Federated, 475 Mich at 291. 

Second, MDOT’s method of calculating the spending 
of the “average” visitor to the airport is nothing more 
than dividing revenue by the number of visits to the 
airport. Airport Authority has provided no evidence to 
establish that this number can or should be used to 
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represent what the average pilot, who might not make 
a particular visit because of the turbines, spends. 
There is no evidence to indicate what types of revenue, 
such as fuel sales and hangar rental, make up the $262 
fgure, nor is there any evidence to establish whether a 
typical pilot who might be affected by the changes in 
descent altitude makes any of these types of expendi-
tures when they use the airport. Further, although it is 
reasonable to conclude that the weather will cause the 
cancellation of some fights, this does not automati-
cally translate into a loss of revenue. Just because a 
pilot does not make a fight on a particular day because 
of the weather does not establish that the visit is lost 
forever—it may simply be deferred to a different day 
when weather conditions are better. Indeed, weather 
conditions prevent pilots from being able to fy even 
without the presence of turbines. However, these losses 
are unpredictable and entirely caused by unexpected 
weather conditions. 

Although Airport Authority argues that inclement 
weather is all but certain to occur, inclement weather 
is affected by so many different variables that its 
occurrence is extremely diffcult to predict and cannot 
constitute anything other than a mere possibility aris-
ing from multiple unknown and future contingencies. 
See Truman v J I Case Threshing Machine Co, 169 
Mich 153, 158; 135 NW 89 (1912) (holding that antici-
pated profts from anticipated use of a threshing ma-
chine were “too conjectural and uncertain” because 
threshing “is conducted in the open air and subject to 
contingencies of weather, breakages, delays, . . . and 
skill and energy in operating the machine, which make 
it impracticable defnitely to ascertain . . . the profts”) 
(quotation marks and citation omitted). Further, al-
though pilots expressed concerns that the wind tur-
bines could create navigational hazards or pose a 
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threat to the safety of the airspace, not a single pilot 
stated that the addition of the turbines would def-
nitely cause them to stop using the airport or that they 
had intended to fy under VFR during periods of low 
visibility but would now be prevented from doing so as 
a result of the turbines. 

Airport Authority contends that the circuit court 
erred by faulting Airport Authority for failing to pro-
vide evidence of how the turbines would affect current 
fight paths, how many airplanes might cease using the 
airport, or any fnancial data related to those fights. 
Airport Authority notes the “ ‘higher than standard 
minimum climb gradient,’ ” which could “ ‘potentially 
exclude[] aircraft from departing Tuscola Area Air-
port . . . .’ ” This evidence only supports the circuit 
court’s determination that Airport Authority failed to 
prove anything concrete, given that the statement 
specifcally provides that it only potentially excludes 
aircraft. The vague potential of this outcome is enough 
to render this harm a mere possibility arising from 
some unknown and future contingency. See Federated, 
475 Mich at 291. 

Airport Authority’s next purported harm is “a con-
crete and particularized injury to its interests in safety 
[because it would be] required to alter its fight paths 
to a steeper and riskier approach angle . . . .” However, 
the record does not support that there is any injury to 
Airport Authority’s safety interests from the building 
of the turbines. Not only has the FAA issued its DNH, 
but it also rejected these exact arguments when raised 
in the petition requesting a discretionary review of the 
determinations, concluding that “the structures would 
not have an adverse effect on the safe and effcient use 
of the navigable airspace by aircraft and would not be 
a hazard to air navigation.” 
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Notably, the circuit court relied, in part, on the 
Tuscola Circuit Court’s determination in the reversal 
opinion that “ ‘no evidence was presented by an expert 
to substantiate the contention that the turbines would 
negatively affect airport operations, nor did the mem-
bers of the public cite any reliable authority which 
would contradict Pegasus’[s] evidence.’ ” (Brackets 
omitted.) The FAA already considered the pilot testi-
mony regarding the concerns and arguments being 
raised by Airport Authority before it issued its affrma-
tion of the DNH’s conclusion that the turbines “would 
not be a hazard to air navigation.” No new evidence has 
been added to the record since that time. There is no 
support in the record for Airport Authority’s contention 
that there is an injury to its safety interests created by 
MDOT’s issuance of the Permits in reliance on the 
certifcates issued by the AZBA. 

MAC argues that even if turbines in general could 
cause such harms, “it is entirely speculative that these 

turbines will specifcally harm [Airport] Authority.” 
Indeed, when Airport Authority sought to challenge 
the FAA’s DNH, the United States Court of Appeals for 
the District of Columbia Circuit noted that “[t]he area 
already contains numerous other turbines.” Tuscola 

Area Airport Auth v Dickson, 831 F Appx 511 (DC, 
2020). The record does not indicate that Pegasus’s 
turbines are taller, closer, or somehow more obstruc-
tive of fight navigation than the hundreds already in 
existence. In fact, the FAA concluded that “the aggre-
gate impact on air safety would be negligible.” Id. 

Airport Authority argues that the public comments 
from pilots related only to the new turbines—not those 
already constructed. Airport Authority also argues that 
the existing turbines did not change the fight altitude 
or potential for inclement weather. Neither the issu-



783 2022] TUSCOLA V MICH AERO COMM 
OPINION BY MURRAY, J. 

ance of the Permits nor the actual construction of the 
turbines will alter the potential for inclement weather 
any more than the existing turbines. Further, as dis-
cussed, the FAA repeatedly concluded that Pegasus’s 
turbines do not create a safety risk, either individually 
or in aggregate with the ones already in existence. 

Lastly, Airport Authority contends that it might lose 
FAA funding because the turbines pose a hazard. The 
FAA has already determined that the turbines will 
pose no hazard to air navigation. To argue that the 
FAA would revoke funding on a conclusion that those 
same turbines now constitute a hazard is counterintui-
tive at best. On this record, there is no evidence to 
conclude that Airport Authority bears any real risk of 
losing future funding from the FAA as a result of 
Pegasus building turbines that the FAA has explicitly 
determined are not a hazard. This purported harm is 
nothing but a mere possibility arising from some 
unknown and future contingency. Federated, 475 Mich 
at 291. 

Affrmed. 

SHAPIRO, J., concurred with RICK, P.J. 

MURRAY, J. (concurring in part and dissenting in 

part). The majority opinion correctly concludes that the 
Tuscola Area Airport Zoning Board of Appeals is not an 
aggrieved party under MCL 259.489 of the Tall Struc-
ture Act, MCL 259.481 et seq., and MCR 7.103(A). 
However, for the reasons briefy set out below, I depart 
from the conclusion that the Tuscola Area Airport 
Authority (Airport Authority) is not an aggrieved 
party, and I therefore would reverse in Docket No. 
357210. 
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As the majority notes, an aggrieved party for pur-
poses of this statute and court rule requires that a 
party “ ‘have some interest of a pecuniary nature in the 
outcome of the case and not a mere possibility arising 
from some unknown future contingency.’ ” Olsen v 

Chikaming Twp, 325 Mich App 170, 181; 924 NW2d 
889 (2018), quoting Federated Ins Co v Oakland Co 

Road Comm, 475 Mich 286, 291; 715 NW2d 846 (2006). 
As the Federated Ins Co Court stated: 

[T]o have standing on appeal, a litigant must have suf-

fered a concrete and particularized injury, as would a 

party plaintiff initially invoking the court’s power. The 

only difference is a litigant on appeal must demonstrate 

an injury arising from either the actions of the trial court 

or the appellate court judgment rather than an injury 

arising from the underlying facts of the case. [Federated 

Ins Co, 475 Mich at 291-292.] 

Here, the Airport Authority is an aggrieved party 
because (1) the airport and its customers are the 
exclusive groups the permitting decision is concerned 
with, and the Airport Authority’s statutory duties 
could be impacted by the decision to allow the wind 
turbines to be built, (2) record evidence shows the high 
likelihood that the issuance of the permits will cause 
the Airport Authority to lose revenue, and (3) the 
combination of (1) and (2) show that the Airport 
Authority will suffer damage in a way unlike others in 
the community. 

First, with respect to the Airport Authority’s duties, 
there is no doubt that it has broad statutory responsi-
bility over all aspects of the airport, including the 
landing facilities. MCL 259.622. It also has the power 
to sue, tax, and otherwise control the entirety of 
airport operations. Id. The safety of planes landing and 
taking off from the airfeld governed by the Airport 
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Authority is of paramount concern to the Airport 
Authority. Thus, the decision to issue a tall-building 
permit that allows for the placement of wind turbines 
in the immediate vicinity of the airport, and which may 
have real consequences to certain planes seeking to use 
the airport, causes the Airport Authority a particular-
ized injury. Evidence from the administrative record 
presented to the circuit court shows that with the 
placement of these wind turbines, certain planes seek-
ing to use the airport will be required to enter a higher 
airspace, which in turn requires those planes to utilize 
a steeper decline to land at the airport, and a steeper 
incline to take off. This change in fight patterns causes 
actual, particularized safety issues for the Airport 
Authority. 

Indeed, tied directly to the issues of airspace and 
airplane descents to, and takeoffs from, airports, and 
the placement of tall structures that could affect those 
descents and ascents is the Tall Structure Act. The 
stated purpose of the Tall Structure Act is, in part, to 
“promote the safety, welfare, and protection of persons 
and property in the air and on the ground by regulat-
ing the height, location and visual and aural identif-
cation characteristics of certain structures[.]” 1959 PA 
259, title (emphasis added). Because of that purpose, 
the act contains detailed guidelines on what the Michi-
gan Aeronautics Commission (MAC) must evaluate to 
determine the effect, if any, a tall structure will have 
on airspace surrounding airports, including alterations 
to descents and ascents. See MCL 259.482a(2)(b) and 
(g), and MCL 259.481(e). Thus, the Legislature has 
recognized that there is a direct corollary between the 
permitting of tall structures near airports and “the 
safety, welfare, and protection of persons and property 
in the air and on the ground . . . .” 1959 PA 259, title. 
This alone shows that the Airport Authority’s concern 
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for safety on the grounds it has jurisdiction to oversee, 
and for the planes and passengers fying into the 
airport, is real, particularized, and substantial.1 

Second, the likely potential that some planes may no 
longer use the airport because of the undisputed need 
to enter higher airspace and then engage in a steeper 
descent to land (and steeper incline to take off), will 
cause the airport to lose revenue. Evidence presented 
showed that, on average, each plane landing at the 
airport spends $262. Thus, even if one less plane that 
would have otherwise used the airport diverts to an-
other, the airport will have suffered a pecuniary loss. 
Because it is not the amount of pecuniary loss, but the 
fact of it occurring that counts, the Airport Authority 
established a pecuniary loss.2 

These two factors together establish that the Airport 
Authority also has “special damages different from 
those of others within the community.” Olsen, 325 Mich 
App at 193. Quite simply, Congress and the Michigan 

1 Supporting the legislative determination that tall structures can 
have an effect on safety in the air and on the ground was public 
comments from several experienced pilots who have used the airport. 
That evidence showed that a new decline for landings (and inclines for 
takeoffs) resulting from the use of a higher airspace, and the likely need 
to circumnavigate the wind turbines by certain planes, may either 
decrease the safety of landing on the airport runway or cause planes to 
divert to another airport to avoid these concerns. There was also 
undisputed evidence that the airport’s radar would be impacted if and 
when certain planes few over the turbines. Additionally, the Federal 
Aviation Administration (FAA) determined that the wind turbines 
would interfere with air navigation and the use of instrument fight rule 
procedures but concluded the interference would not be substantial. 

2 It is true that, unlike in a typical case where a money judgment is 
entered against a party, there is no absolute certainty as to the extent of 
any pecuniary loss the Airport Authority may experience. But under 
these circumstances, where the challenge is to permits that would allow 
future development of the turbines, it would be impossible to prove with 
absolute certainty a pecuniary loss. 
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Legislature required these statutory investigations by 
the FAA and MAC regarding these wind turbines 
precisely to ensure that the safety of the airport, and 
the planes and passengers that use it, is not jeopar-
dized. Because the Airport Authority is the legal entity 
charged with control over the airport, and a decision to 
grant these permits only impacts the airport and the 
customers that use it, I would hold that the Airport 
Authority is an aggrieved party and that the circuit 
court erred in not addressing the merits of the Airport 
Authority’s appeal. 


