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Flowchart: Are ICWA and MIFPA Requirements Applicable to the Case?!

Is the subject child: unmarried, under 18 years of age, and a member of a federally recognized Indian Tribe or eligible for
membership in an Indian tribe? 25 USC 1903(4); 25 CFR 23.2; MCL 712B.3(k); MCR 3.002(12).

W#

POSSIBLY:

eConfirm by report, declaration, or testimony that due
diligence to identify and work with all of the Tribes of
which there is reason to know the child may be a
member (or eligible for membership), to verify whether
the child is in fact a member (or a biological parent is a
member and the child is eligible for membership); AND

eTreat the child as an Indian child (unless and until it is
determined otherwise on the record). 25 CFR 23.107(b).

I

NO:

ICWA and MIFPA requirements
do NOT apply. Follow normal
State procedures. See Bureau of
Indian Affairs, Guidelines for
Implementing the Indian Child
Welfare Act, 81 Federal Register
96476, B.1 (2016).

YES or Court has REASON TO BELIEVE because:

ecourt was told;

*a party discovered the information;

eresidence/domicile of subject child, parent, or Indian custodian is on a
reservation;

esubject child is a ward of a tribal court; or

ea parent or subject child has verified documentation indicating tribal
membership. 25 CFR 23.107(c); MCL 712B.9(4).

*Non-Indian, biological parent of an Indian child is subject to demands of
ICWA and MIFPA. See In re Beers/Lebeau-Beers, Minors, 325 Mich App 653,
668 n 7 (2018).

Is subject Indian child a member or eligible for
membership in only one Tribe?

NO

YES

Designate that Tribe as the
Indian child’s Tribe. 25 CFR 23.109(a).

v

Does ICWA/MIFPA apply to
this specific proceeding?

R

Deference should be given to the Tribe with which the Indian child is already a member (unless the Tribes agree
otherwise). 25 CFR 23.109(b).

If the Indian child is a member in more than one Tribe or not a member, but eligible for membership in more than one
Tribe:

eProvide the Tribes with an opportunity to determine which should be designated as the Indian child’s tribe; OR

o|f the Tribes cannot agree, designate which Tribe the subject Indian child has more significant contacts (with
consideration for the parents’ preference, length of past domicile or residence on or near each Tribe, the child’s

custodial parent’s or Indian custodian’s Tribal membership, any previous adjudication of the Indian child by one of the
Tribes, and the Indian child’s self-identification if of age and with capacity to self-identify). 25 CFR 23.109(c).

*Court should make due diligence inquiry of tribal membership/eligibility every time the respondent-parent, the subject
child, or a sibling of the subject child has a proceeding before the court.
*Tribes are exclusively responsible for determining a child’s membership or eligibility for membership. 25 CFR 23.108.

NO because it is:
ea tribal court proceeding.

*a proceeding regarding a criminal act that is not a
status offense.

ean award of custody of the Indian child to one of
the parents in a divorce proceeding.

25 CFR 23.103(b); MCL 712B.3(b)(vi); MCL 712B.7(1).

YES because:

ethe Indian child is being removed from the parents/Indian custodian for placement in foster care, including guardianships.
ethe parent-Indian child relationship will be terminated.

sthe Indian child is being temporarily placed before or in lieu of an adoptive placement.

ethe Indian child is being permanently placed for adoption.

ethe Indian child is being charged with a status offense in violation of MCL 712A.2(a)(2)-(4).

sthis is an emergency removal or placement of an Indian child.

25 CFR 23.103(a); MCL 712B.7(2). See also 25 USC 1903(1); 25 CFR 23.2; MCL 712B.3(b).

ICWA and MIFPA requirements do NOT apply. Follow normal State +
procedures. See Bureau of Indian Affairs, Guidelines for Implementing the
Indian Child Welfare Act, 81 Federal Register 96476, B.1 (2016).

ICWA and MIFPA requirements APPLY.
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1 see the Michigan Judicial Institute’s Adoption Proceedings Benchbook and Child Protective Proceedings Benchbook for more information.
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Glossary

C

Child custody proceeding

e For purposes of an Indian child, child custody proceeding “includes, but is not
limited to, 1 or more of the following;:

(i) Foster care placement. Any action removing an Indian child from his
or her parent or Indian custodian, and where the parent or Indian
custodian cannot have the Indian child returned upon demand but
parental rights have not been terminated, for temporary placement in,
and not limited to, 1 or more of the following:

(A) Foster home or institution.

(B) The home of a guardian or limited guardian under. .. the
estates and protected individuals code, . . . MCL 700.5201 to [MCL]
700.5219.

(C) A juvenile guardianship under [MCL 712A.19a or MCL
712A.19¢].

(ii) Termination of parental rights. Any action resulting in the termination
of the parent-child relationship.

(iif) Preadoptive placement. Temporary placement of an Indian child in a
foster home or institution after the termination of parental rights, but
before or in lieu of adoptive placement.

(iv) Adoptive placement. Permanent placement of an Indian child for
adoption, including an action resulting in a final decree of adoption.

(v) An Indian child is charged with a status offense in violation of [MCL
712A.2(a)(2)-(4)] or [MCL 712A.2(d)].

(vi) Child custody proceeding does not include a placement based on an
act that, if committed by an adult, would be a crime or based on an
award, in a divorce proceeding, of custody to 1 of the parents.” MCL
712B.3(b).

See also 25 USC 1903(1) and MCR 3.002(2), which both contain substantially
similar definitions of child custody proceeding; 25 CFR 23.2, which contains a
substantially similar definition of child custody proceeding except that it uses
the phrase “may culminate in one of the following outcomes,” rather than
the phrase “includes” and specifically excludes emergency proceeding from
the definition.

Custody

For purposes of an Indian child, custody is “physical custody or legal
custody or both, under any applicable Tribal law or Tribal custom or State
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E

law. A party may demonstrate the existence of custody by looking to Tribal
law or Tribal custom or State law.” 25 CFR 23.2.

Emergency proceeding

F

* For purposes of an Indian child, emergency proceeding “means and includes
any court action that involves an emergency removal or emergency
placement of an Indian child.” 25 CFR 23.2.

Foster home or institution

I

e For purposes of an Indian child, foster home or institution is “a child caring
institution as that term is defined in . . . MCL 722.111.” See also MCR
3.002(8), which contains a substantially similar definition of foster home or
institution. MCL 712B.3(g).

Indian child

* An Indian child is “an unmarried person who is under the age of 18 and is
either of the following:

(i) A member of an Indian tribe.

(ii) Eligible for membership in an Indian tribe as determined by that
Indian tribe.” MCL 712B.3(k).

See also MCR 3.002(12), which contains a substantially similar definition
of Indian child; 25 USC 1903(4), which contains a substantially similar
definition except that it also requires that the Indian child “[be] eligible
for membership in an Indian tribe and [be] the biological child of a
member of an Indian tribe,”? (emphasis added); 25 CFR 23.2, which
contains a substantially similar definition of Indian child as 25 USC 1903(4)
except that it uses the term citizen and citizenship synonymously with
member and membership.

Indian child’s tribe

¢ For purposes of an Indian child, Indian child’s tribe is:

“(1) The Indian tribe in which an Indian child is a member or eligible for
membership; or

(2) In the case of an Indian child who is a member of or eligible for
membership in more than one Tribe, the Indian Tribe described in [25
CFR 23.109].” 25 CFR 23.2.
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2 see also In re KMN, 309 Mich App 274, 287 (2015) (noting that “[t]he definition of ‘Indian child’ in MIFPA
is similar to that in ICWA, but does not require the child who is eligible for membership to also be the
biological child of a member of an Indian tribe”).
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See also MCL 712B.3(I), MCR 3.002(13), MCL 712B.3([), and 25 USC 1903(5),
which contain substantially similar definitions of Indian child’s tribe, except
that, where the Indian child is a member of or eligible for membership in
more than one tribe, the term includes the Indian tribe where the Indian
child has the more or most significant contacts.

Indian custodian

For purposes of an Indian child, Indian custodian is “any Indian person who
has custody of an Indian child under tribal law or custom or under state law
or to whom temporary physical care, custody, and control have been
transferred by the Indian child’s parent.” MCL 712B.3(n). See also 25 USC
1903(6) and MCR 3.002(15), which both contain substantially similar
definitions of Indian custodian; 25 CFR 23.2, which contains a substantially
similar definition of Indian custodian except that it also permits an Indian to
“demonstrate that he or she is an Indian custodian by looking to Tribal law
or Tribal custom or State law.”

Indian tribe or tribe

Parent

R

Reservation

For purposes of an Indian child, Indian tribe or tribe is “any Indian tribe,
band, nation, or other organized group or community of Indians recognized
as eligible for the services provided to Indians by the secretary because of
their status as Indians, including any Alaska native village as defined in . . .
[43 USC 1602(c)].” MCL 712B.3(0). See also 25 USC 1903(8), MCR 3.002(17),
and 25 CFR 23.2, which contain substantially similar definitions of Indian
tribe.

For purposes of an Indian child, parent is “any biological parent or parents
of an Indian child or any person who has lawfully adopted an Indian child,
including adoptions under tribal law or custom. Parent does not include the
putative father if paternity has not been acknowledged or established.” MCL
712B.3(s) (emphasis added). See also 25 USC 1903(9), MCR 3.002(20), and 25
CFR 23.2, which contain substantially similar definitions of parent, except
that, where the Indian child has been adopted, they all require the adopter
to be an Indian.

For purposes of an Indian child, reservation is “Indian country as defined in
18 USC 1151 and any lands, not covered under that section, title to which is
held by the United States in trust for the benefit of any Indian tribe or
individual or held by any Indian Tribe or individual subject to a restriction
by the United States against alienation.” 25 CFR 23.2. See also 25 USC
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1903(10), MCL 712B.3(t), and MCR 3.002(21), which contain substantially
similar definitions of reservation.

S

Status offenses

¢ For purposes of an Indian child, status offenses are “offenses that would not
be considered criminal if committed by an adult; they are acts prohibited
only because of a person’s status as a minor (e.g., truancy, incorrigibility).”
25 CFR 23.2.

T

Tribal court

* For purposes of an Indian child, tribal court is “a court with jurisdiction over
child custody proceedings that is either a court of Indian offenses, a court
established and operated under the code or custom of an Indian tribe, or
any other administrative body of a tribe that is vested with authority over
child custody proceedings.” MCL 712B.3(v). See also 25 USC 1903(12), MCR
3.002(23), and 25 CFR 23.2, which contain substantially similar definitions of
tribal court.

U
Upon demand
* For purposes of an Indian child, upon demand allows “the parent or Indian
custodian [to] regain custody [of the child] simply upon verbal request,
without any formalities or contingencies.” 25 CFR 23.2.
w

Ward of tribal court

e For purposes of an Indian child, ward of tribal court is “a child over whom an
Indian tribe exercises authority by official action in tribal court of by the
governing body of the tribe.” MCL 712B.3(w). See also MCR 3.002(24),
which contains a substantially similar definition of ward of tribal court.
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