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Under penalties of perjury, I declare that I have examined this return and any attached schedules/statements, and, to the best of my knowledge, believe it to
be true, correct and complete. If prepared by a person other than the taxpayer, the declaration is based on all information of which there is any knowledge.

Officer's Signature: Date:

Date:

Title:

Preparer's ID No.:Preparer's Signature:

Preparer's Address:
051501
10-14-10 Mail to: Corporate Tax Return Processing, Iowa Department of Revenue, P.O. Box 10468, Des Moines IA 50306-0468

Check all that apply:

Part I: Corporation Name and Address

Part II: Corporation Information

Part III: Modification of Corporation Income USE WHOLE DOLLARS

Make check payable to Treasurer-State of Iowa. 

PART IV: Business Activity Ratio (BAR) See instructions. Enter Whole Dollar Amounts.

Types of Income Column A  Iowa Receipts Column B  Receipts Everywhere

Part V. Information from Prior Period Iowa Return: 

A complete copy of your federal return MUST be filed with this return, not including federal K-1s.

OFFICE USE ONLY
Iowa Department of Revenue
www.state.ia.us/tax

For Calendar Year 2010 or other fiscal year

From / / to / /

(1) Name/Address Change

Amended Return

(2) Short Period

Name: FEI Business Code:

Street Address: County No.: Number of Shareholders:

Is this a first or final return? If yes, check the appropriate box.

City State ZIP Code: First Return

Final Return

New Business

Reorganized

Withdrawn

Successor

Merged

Bankruptcy

Entering Iowa

Dissolved

Other

Name of contact person:

Phone No.:

Type of Return: 1.  S Corporation 2.  IC Domestic International Sales Corporation 3.  Foreign Sales Corporation

Is this an inactive corporation? ~~~~~~~~~~~~~ Yes

Yes

Yes

No

No

No

Was federal income or tax changed for any prior period(s)? ~ Periods:

Is the corporation's business carried on entirely within Iowa?

Date of S corporation election:

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

Net income per federal Schedule K. See instructions

Interest and dividends exempt from federal income tax. See instructions

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 1.

~~~~~ 2.

3.Other additions. Attach schedule

Total additions. Add lines 2 and 3

50% of federal income tax

~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 4.

~~~~~~~~~~~~~~~~~~~~~~~~~ 5.

6.

7.

Interest and dividends from federal securities. See instructions ~~~~~~~~~

Other reductions. Attach schedule

Total reductions. Add lines 5, 6, and 7

Net modifications. Subtract line 8 from line 4

Modified federal net income. Add line 1 and line 9

~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 8.

9.

10.

11.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Tax on built-in gains or passive investment income. See instructions ~~~~~~~~~~~~~~~~~~~~~~~~

If a refund of estimated payments is needed, see instructions.

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

Gross Receipts

Net Dividends. See instructions

Exempt Interest

Accounts Receivable Interest

~~~~~~~~~~~~~~~~~~~~~~ 1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~

Other Interest

Rent

Royalties

Capital Gains / Loss

Ordinary Gains / Loss

~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~

Partnership Gross Receipts. Attach schedule

Other. Must attach schedule

TOTALS

BAR to six decimal places. Divide line 12, column A, by line 12, column B.

~~~~~~~~~

~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~

Corporation Name: Net Income/(Loss): $ FEIN:

42-004a (06/18/10) CCH

Iowa Income Tax Return for S Corporations

2010  IA 1120S

K
    K
 

K
K

K

K

K
K

 
 
 

 
 
 

 
 
 

K      
K
K
K

 
 
 

 
 
 

K

SEE STATEMENT 1  

01 01 10 12 31 10

237990
MINNESOTA LIMITED, INC.

00 2.
18640 200TH STREET

BIG LAKE MN 55309
GLENN FURMAN

763-428-4444

X
X
X
X

04/01/1996

4,234,731.

481,387.
481,387.
-481,387.
3,753,344.

4,551,659. 110,365,790.

4,551,659. 110,365,790.
4.1242%

MINNESOTA LIMITED, INC. 6,165,782.

OFFICER

JEFFREY STARBIRD 08/29/11 P00034491
LURIE BESIKOF LAPIDUS & COMPANY, LLP
2501 WAYZATA BOULEVARD
MINNEAPOLIS, MN 55405-2197

CONFIDENTIAL

VEC000408

Appellee's App'x
Vol II, p 900

R
EC

EIV
ED

 by M
SC

 5/25/2022 9:09:54 PM



~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
IA 1120S                       OTHER REDUCTIONS STATEMENT 1
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

DESCRIPTION                                                         AMOUNT
}}}}}}}}}}}                                                     }}}}}}}}}}}}}}
DEPRECIATION ADJUSTMENT DUE TO FEDERAL BONUS 481,387.

}}}}}}}}}}}}}}
481,387.TOTAL TO FORM IA 1120S, LINE 7

~~~~~~~~~~~~~~

MINNESOTA LIMITED, INC.                                         
}}}}}}}}}}}}}}}}}}}}}}}                                         

STATEMENT(S) 1
21040829 766681 30250.201     2010.04020 MINNESOTA LIMITED, INC.     30250_01
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051591
10-14-10

Amended K-1

Corporation Information: Shareholder's Entity Type:

Shareholder Information:

NONRESIDENT SHAREHOLDERS ONLY

(a)
Federal K-1 Amount

(b)
Business Activity Ratio

(Same ratio applies
to each line item)

(c)
 Apportionable To Iowa

(a) x (b)

Total Income. Add lines 1 through 10.

Total deductions. Add lines 11 and 12.

Balance. Subtract total deductions from total income.

(a)
All Source Modifications

(b)
Business Activity Ratio

(c)
Apportionable To Iowa

(a) x (b)

Type of Iowa Credit Certificate Number Current Year Amount

TO THE SHAREHOLDER:

MODIFICATIONS SCHEDULE

Iowa Department of Revenue
www.state.ia.us/tax

Name:

FEIN:

Individual Estate Trust

Bank Exempt Organization

Resident Shareholder Nonresident Shareholder

Name: Shareholder's Ownership Percentage:

S Corp Iowa Receipts:

S Corp Total Receipts:

S Corp BAR from page 1, Part IV, line 13:

%

Social Security Number / FEIN: $

$Address:

City State ZIP Code: %

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14.

Ordinary business income (loss)

Net rental real estate income (loss)

Other net rental income (loss)

Interest income

~~~~~~~~~~~~~~~ 1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14a.

14b.

14c.

14d.

14e.

14f.

~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~

Dividends line 5a, federal K-1

Royalties

Net short-term capital gain (loss)

Net long-term capital gain (loss) line 8a, federal K-1

~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~

~~~~~~~

Net section 1231 gain (loss)

Other income (loss)

~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~

Section 179 deduction

Other deductions

~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~

~~~~~~~

~~~~~~~~~~Credits from the credit section of federal K-1

a)

b)

c)

d)

e)

f)

Post-1986 depreciation adjustment ~~~~~~~~~~~

Adjusted gain or loss

Depletion other than oil and gas

Gross income from oil, gas, and geothermal properties

Deductions allocable to oil, gas, and geothermal properties

Other adjustments and tax preference items. Attach schedule

~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~

~~~

~

15. ~~~~~~~~~~~~~~ 15.

IA Income Tax Withheld

 You may have a filing requirement with the State of Iowa, regardless of whether or not you are a resident of another state. The corporation

may file a composite return on behalf of its nonresident shareholders and should notify you if they have done so. To claim any withholding or tax credits, a return must

be filed. Filing information for individuals, corporations, and other entities are provided on our Web site: www.state.ia.us/tax/ or by calling (515) 281-3114 or

1-800-367-3388.

42
-0

04
b 

(1
0/

13
/1

0)
 C

C
H

Shareholder's Share of Iowa Income, Deductions, Modifications

Part I: General Information

Part II: Shareholder's Pro Rata Share Items

Part III: Shareholder's Portion of IA Credits / Withholding

2010 IA 1120S Schedule K-1

 

     
   
   

;
;
;;

;

1

MINNESOTA LIMITED, INC. X

X
CHRISTOPHER LEINES 50.0000

4,551,659.
PO BOX 353 110,365,790.

MEDINA, MN 55357 4.1242

2,280,744. .041242 94,062.

285. .041242 12.

2,281,029. 94,074.
163,663. .041242 6,750.

4,550. .041242 188.
168,213. 6,938.

2,112,816. 87,136.

-145,544. .041242 -6,003.
-2,404. .041242 -99.

-240,694. .041242 -9,927.

0.

21040829 766681 30250.201     2010.04020 MINNESOTA LIMITED, INC.     30250_01
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
IA K-1 FOOTNOTES
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

COMPOSITE RETURN FILED ON YOUR BEHALF.  NO SEPARATE
INDIVIDUAL TAX FILINGS REQUIRED.

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

SHAREHOLDER 1
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051591
10-14-10

Amended K-1

Corporation Information: Shareholder's Entity Type:

Shareholder Information:

NONRESIDENT SHAREHOLDERS ONLY

(a)
Federal K-1 Amount

(b)
Business Activity Ratio

(Same ratio applies
to each line item)

(c)
 Apportionable To Iowa

(a) x (b)

Total Income. Add lines 1 through 10.

Total deductions. Add lines 11 and 12.

Balance. Subtract total deductions from total income.

(a)
All Source Modifications

(b)
Business Activity Ratio

(c)
Apportionable To Iowa

(a) x (b)

Type of Iowa Credit Certificate Number Current Year Amount

TO THE SHAREHOLDER:

MODIFICATIONS SCHEDULE

Iowa Department of Revenue
www.state.ia.us/tax

Name:

FEIN:

Individual Estate Trust

Bank Exempt Organization

Resident Shareholder Nonresident Shareholder

Name: Shareholder's Ownership Percentage:

S Corp Iowa Receipts:

S Corp Total Receipts:

S Corp BAR from page 1, Part IV, line 13:

%

Social Security Number / FEIN: $

$Address:

City State ZIP Code: %

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14.

Ordinary business income (loss)

Net rental real estate income (loss)

Other net rental income (loss)

Interest income

~~~~~~~~~~~~~~~ 1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14a.

14b.

14c.

14d.

14e.

14f.

~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~

Dividends line 5a, federal K-1

Royalties

Net short-term capital gain (loss)

Net long-term capital gain (loss) line 8a, federal K-1

~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~

~~~~~~~

Net section 1231 gain (loss)

Other income (loss)

~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~

Section 179 deduction

Other deductions

~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~

~~~~~~~

~~~~~~~~~~Credits from the credit section of federal K-1

a)

b)

c)

d)

e)

f)

Post-1986 depreciation adjustment ~~~~~~~~~~~

Adjusted gain or loss

Depletion other than oil and gas

Gross income from oil, gas, and geothermal properties

Deductions allocable to oil, gas, and geothermal properties

Other adjustments and tax preference items. Attach schedule

~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~

~~~

~

15. ~~~~~~~~~~~~~~ 15.

IA Income Tax Withheld

 You may have a filing requirement with the State of Iowa, regardless of whether or not you are a resident of another state. The corporation

may file a composite return on behalf of its nonresident shareholders and should notify you if they have done so. To claim any withholding or tax credits, a return must

be filed. Filing information for individuals, corporations, and other entities are provided on our Web site: www.state.ia.us/tax/ or by calling (515) 281-3114 or

1-800-367-3388.

42
-0

04
b 

(1
0/

13
/1

0)
 C

C
H

Shareholder's Share of Iowa Income, Deductions, Modifications

Part I: General Information

Part II: Shareholder's Pro Rata Share Items

Part III: Shareholder's Portion of IA Credits / Withholding

2010 IA 1120S Schedule K-1

 

     
   
   

;
;
;;

;

2

MINNESOTA LIMITED, INC. X

X
PAULETTE BRITZIUS 50.0000

4,551,659.
16570 248TH AVENUE N.W. 110,365,790.

BIG LAKE, MN 55309 4.1242

2,280,744. .041242 94,062.

284. .041242 12.

2,281,028. 94,074.
163,663. .041242 6,750.

4,550. .041242 188.
168,213. 6,938.

2,112,815. 87,136.

-145,544. .041242 -6,003.
-2,403. .041242 -99.

-240,693. .041242 -9,927.

0.

21040829 766681 30250.201     2010.04020 MINNESOTA LIMITED, INC.     30250_01
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
IA K-1 FOOTNOTES
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

COMPOSITE RETURN FILED ON YOUR BEHALF.  NO SEPARATE
INDIVIDUAL TAX FILINGS REQUIRED.

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

SHAREHOLDER 2
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Signature of Officer: Date: Preparer's Signature:

Preparer's ID No.:

Firm Name:

Preparer's Address:

Date:

Title:

Daytime Telephone Number:

051641
10-14-10

STEP 1

Name
and
Address

STEP 2
Figure Your
Exemption
Credits

STEP 3
Composite
Income

STEP 4
Figure
Your
Deductions

STEP 5
Figure
Your Tax

STEP 6
Figure
Your
Credits

STEP 7
Figure
Your
Refund or
the
Amount
You Owe

Make your check payable to TREASURER, STATE OF IOWA

SIGN AND DATE YOUR RETURN FOR A CALENDAR YEAR FILER, THIS RETURN IS DUE BY May 2, 2011

For Calendar Year 2010

or fiscal year beginning , 2010, and ending , 20 MAIL TO:
COMPOSITE RETURN PROCESSING
DEPARTMENT OF REVENUE
PO BOX 10469
DES MOINES IA  50306-0469

PLEASE NOTE: A copy of federal Schedule K-1 for ALL Iowa nonresidents
must be attached to this return, regardless of whether or not they are reporting
income or remitting tax with this form.

Complete Company Name FEIN

Current Mailing Address (number, street, apartment number, suite) Check One Only

Post Office Box This return is for:

Partners

Shareholders

Beneficiaries

Members

City, State, and ZIP Code

Name of Contact Person Daytime Telephone Number

Enter the number of individuals whose Iowa-source income exceeds the

minimum amount required to be included in this return. See instructions. ~~~~ X $40  =

1. Enter the total Iowa-source income of all individuals whose Iowa-source income

exceeds the minimum amount required to be included in this return. ~~~~~~~~~~~~~~~~~~~ 1.

2.

3.

4.

5.

Deduction in lieu of federal tax deduction. See instructions.

Standard deduction. See instructions.

Total deductions. ADD lines 2 and 3.

Composite taxable income. SUBTRACT line 4 from line 1.

~~~~ 2.

3.~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 4.

5.~~~~~~~~~~~~~~~~~~~~~~~~

6.

7.

8.

6.

7.

Computed tax. Apply line 5 to rate schedule.

Minimum tax. See instructions.

Total tax. ADD lines 6 and 7.

~~~~~~~~~~~

~~~~~~~~~~~~~~~~

8.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

9.

10.

9.

10.

11.

12.

13.

14.

15.

Personal exemption credits - Nonrefundable. See Step 2 above.

Other nonrefundable credits. Attach IA 148 Tax Credits Schedule.

Total nonrefundable credits. ADD lines 9 and 10.

~~

~

11.

12.

15.

~~~~~~~~~~~~~~~~~~~~~~~~~~~

Balance. SUBTRACT line 11 from line 8. If less than zero, enter zero.

Estimated payments for 2010 and/or prior-year credit carryover.

Other refundable credits. Attach IA 148 Tax Credits Schedule.

Total credits. ADD lines 13 and 14.

~~~~~~~~~~~~~~~~~~

13.

14.

~

~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

16.

17.

19.

20.

21.

22.

~~~~~16.

17.

18.

19.

20.

21.

22.

If line 15 is more than line 12, SUBTRACT line 12 from line 15. This is the amount you OVERPAID.

Amount of line 16 to be REFUNDED to you. ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

18.Amount of line 16 to be applied to your 2011 estimated tax ~~~

~~~~If line 15 is less than line 12, SUBTRACT line 15 from line 12. This is the AMOUNT OF TAX YOU OWE.

Penalty. See instructions. ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Interest. See instructions. ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

TOTAL AMOUNT DUE. ADD lines 19, 20, and 21, and enter here. ~~~~~~~~~~~~~~~~~~~~

I (We), the undersigned, declare under penalty of perjury that I (we) have examined this return and attachments, and, to the best of my (our) knowledge and belief, it is
a true, correct, and complete return. Declaration of preparer (other than taxpayer) is based on all information of which the preparer has any knowledge.

41-006a  (05/24/10) CCH

Partnerships, Subchapter S Corporations, Trusts, and Limited
Liability Companies for filing on behalf of Nonresident
Partners, Shareholders, Beneficiaries, or Members

2010 IA 1040C
Composite Individual Income Tax Return

 
 
 
 

K

K

K
K

K
K

K
K

K
K
K

K
K

K
K
K
K

K

SEE STATEMENT 4  

MINNESOTA LIMITED, INC.

18640 200TH STREET

X
BIG LAKE MN 55309

GLENN FURMAN 763-428-4444

2 80.

154,418.

15,442.
3,620.

19,062.
135,356.

10,445.

10,445.

80.

80.
10,365.

15,409.

15,409.

5,044.

5,044.

JEFFREY STARBIRD 08/29/11
OFFICER P00034491

763-262-7000 LURIE BESIKOF LAPIDUS & COMPANY, LL
MINNEAPOLIS, MN 55405-2197

21040829 766681 30250.201     2010.04020 MINNESOTA LIMITED, INC.     30250_01
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
IA 1040C               IOWA COMPOSITE SHAREHOLDER INFORMATION STATEMENT 4
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

SHAREHOLDER       SHAREHOLDER SHAREHOLDER SHAREHOLDER SHAREHOLDER SHAREHOLDER
NAME,             SHARE OF    SHARE OF    IOWA        NONREFUN.   OTHER
SSN OR EIN        IA SOURCE   COMPOSITE   ALT. MIN.   CREDITS     CREDITS

INCOME      TAX         TAX
}}}}}}}}}}}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}}
CHRISTOPHER LEINES

77,209. 5,223.

PAULETTE BRITZIUS
77,209.

}}}}}}}}}}}
154,418.

5,223.

}}}}}}}}}}}
10,446.

}}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}}
TOTAL TO IA 1040C

~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

STATEMENT(S) 4
21040829 766681 30250.201     2010.04020 MINNESOTA LIMITED, INC.     30250_01
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month day month day year

049301  04-28-11IL-1120-ST (R-12/10)

I

J

K

L

M

N

A

B

C

D

E

F

G

H

e.g.

Special Apportionment Formulas. 

attach 

O

1

2

3

4

5

6

7

1

2

3

4

5

6

7

8

9

10

11

12

13

8

9

10

11

12

13

ID: 2BX NS DR

A
tt

ac
h 

yo
ur

 p
ay

m
en

t h
er

e.

Due on or before the 15th day of the 3rd month following the close of the tax year.

If this return is not for calendar year 2010, write your fiscal tax year here. Write the amount you are paying.
Tax year beginning , ending $

Write your federal employer identification no. (FEIN).

Write your complete legal business name. 

If you have a name change check this box.

Check the box if you are a member of a unitary
business group, and write the FEIN of the member filing 
the Schedule UB, Combined Apportionment for Unitary
Business Groups.

Name:

If you have an address change or this is a first return, check this box

and complete the following information.

C/O:

Write your Illinois corporate file (charter) number issued

by the Secretary of State.Mailing address:

City: State: ZIP:

Check the box if one of the following apply. Write the city, state, and ZIP code where your accounting

records are kept. (Use the two-letter postal abbreviation,

, IL, GA, etc.)

first return final return (If final, write the date. )

If this is a final return because you sold this business, write the date sold

(mm dd yy) , and the new owner's FEIN. City State ZIP

If you are making the business income election to treat all

nonbusiness income as business income, check the box

and write "0" on Lines 36 and 44.

If you use a special apportionment formula,

check the appropriate box and see Special Apportionment Formula instructions.

Financial organizations Transportation companies

If you have completed the following federal forms, check

the box and them to this return.Check the box if you attached Form IL-4562.

Federal Form 8886 Federal Sch. M-3

Check the box if you attached Illinois Schedule M (for businesses).
If you are making a Discharge of Indebtedness adjustment
on Line 48, or Schedules NLD or UB/NLD check the
box and attach federal Form 982.Check the box if you attached Schedule 80/20.

Ordinary income or loss, or equivalent from federal Schedule K.

Net income or loss from all rental real estate activities.

Net income or loss from other rental activities.

Portfolio income or loss.

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

Net IRC Section 1231 gain or loss from involuntary conversions due to casualty and theft.

All other items of income or loss that were not included in the computation

of income or loss on Page 1 of U.S. Form 1120-S. See instructions.

Identify:

Add Lines 1 through 6. This is your ordinary income or loss.

Charitable contributions.

Expense deduction under IRC Section 179.

Interest on investment indebtedness.

All other items of expense that were not deducted in the computation

of ordinary income or loss on Page 1 of U.S. Form 1120-S. See instructions.

Identify:

Add Lines 8 through 11.

Subtract Line 12 from Line 7. This amount is your total unmodified base income or loss.

Illinois Department of Revenue

Step 1:  Identify your small business corporation

Step 2:  Figure your ordinary income or loss

Step 3:  Figure your unmodified base income or loss

Small Business Corporation Replacement Tax Return

2010 FORM IL-1120-ST

 
 

 

   

 
   

 
   

 

   

L

K

01/01/10 12/31/10

MINNESOTA LIMITED, INC.

MN 55309

X
X

4,561,488

569

4,562,057

9,100
327,326

336,426
4,225,631
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049302
04-28-11 IL-1120-ST (R-12/10)

14 14

15

16

17

18

19

20

21

22

15

16

17

18

19

20

21

22

Attach 

Attach 

Attach 

Attach 

Attach 

23

24

25

26

27

28

29

30

31

32

33

34

35

Attach 

23

24

25

26

27

28

29

30

31

32

33

34

35

Attach 

Attach 

Attach 

Attach 

Attach 

Attach 

Attach 

Attach 

Attach

Base income or net loss. 

STOP If the amount on Line 35 is derived inside and outside Illinois, complete Step 6; otherwise go to Step 7.

36

37

38

39

40

41

42

43

44

45

46

Attach 36

37

38

39

40

41

42

43

44

45

46

Attach 

Base income or net loss allocable to Illinois. 

ID: 2BX

Apportionment factor. Divide Line 41 by Line 40 (carry to six decimal places).

Write your unmodified base income or net loss from Line 13. .00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

State, municipal, and other interest income excluded from Line 14.

Illinois replacement tax deducted in arriving at Line 14.

Illinois special depreciation addition. Form IL-4562.

Related-party expenses addition. Schedule 80/20.

Distributive share of additions. Schedule(s) K-1-P or K-1-T.

The amount of loss distributable to a shareholder subject to replacement tax. Schedule B.

Other additions. Illinois Schedule M (for businesses).

Add Lines 14 through 21. This amount is your income or loss.

Interest income from U.S. Treasury obligations or other exempt federal obligations.

Share of income distributable to a shareholder subject to replacement tax. Schedule B.

Enterprise Zone or River Edge Redevelopment Zone Dividend subtraction. Schedule 1299-A.

Enterprise Zone or River Edge Redevelopment Zone Interest subtraction. Schedule 1299-A.

High Impact Business Dividend subtraction. Schedule 1299-A.

High Impact Business Interest subtraction. Schedule 1299-A.

Contribution subtraction. Schedule 1299-A.

Illinois Special Depreciation subtraction. Form IL-4562.

Related-party expenses subtraction. Schedule 80/20.

Distributive share of subtractions. Schedule(s) K-1-P or K-1-T.

Other subtractions.  Schedule M (for businesses).

Total subtractions. Add Lines 23 through 33.

Subtract Line 34 from Line 22.

Nonbusiness income or loss.  Schedule NB.

Trust, estate, and non-unitary partnership business income or loss included in Line 35.

Add Lines 36 and 37.

Business income or loss. Subtract Line 38 from Line 35.

.00

.00

.00

.00

.00

.00

.00

.00

Total sales everywhere. This amount cannot be negative.

Total sales inside Illinois. This amount cannot be negative.

Business income or loss apportionable to Illinois. Multiply Line 39 by Line 42.

Nonbusiness income or loss allocable to Illinois. Schedule NB.

Trust, estate, and non-unitary partnership business income or loss apportionable to Illinois.

Add Lines 43 through 45.

Step 4:  Figure your income or loss

Step 5:  Figure your Illinois base income or net loss

Step 6:  Figure your income allocable to Illinois

MINNESOTA LIMITED, INC.

4,225,631

2,001

4,227,632

483,322

483,322
3,744,310

3,744,310
110,365,790
3,931,966

.035627
133,399

133,399
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049303
04-28-11

This form is authorized as outlined by the Illinois Income Tax Act. Disclosure of this information is REQUIRED. Failure to provide information 
could result in a penalty. This form has been approved by the Forms Management Center. IL-492-0073IL-1120-ST (R-12/10)

47

48

49

50

51

Attach

47

48

49

50

51

Attach 

Net income.

52

53

54

55

56

Attach 

52

53

54

55

56

Attach 

Net replacement tax. 

57

58

59

60

61

62

Attach

Attach

57a

57b

57c

57d

a

b

c

d

credited to 2011.

58

59

60

61

62

Refund. 

Tax Due. 

Make your check payable to "Illinois Department of Revenue" and attach to the first page of this form.

Special Write the amount of your payment on the top of Page 1 in the space provided.Note

Mail this return to: Illinois Department of Revenue, P.O. Box 19032, Springfield, IL 62794-9032

ID: 2BX

Pass-through entity payments. Schedule(s) K-1-P or K-1-T.

Base income or net loss from Step 5, Line 35, or Step 6, Line 46.

Discharge of Indebtedness adjustment.  federal Form 982. See instructions.

Adjusted base income or net loss. Add Lines 47 and 48.

.00

.00

.00

.00

.00

Illinois net loss deduction. Schedule NLD.

If Line 49 is zero or a negative amount, write "0".

 Subtract Line 50 from Line 49.

Replacement tax. Multiply Line 51 by 1.5% (.015).

Recapture of investment credits. Schedule 4255.

Replacement tax before investment credits. Add Lines 52 and 53.

.00

.00

.00

.00

.00

Investment credits. Form IL-477.

Subtract Line 55 from Line 54. Write "0" if this is a negative amount.

Payments

Credit from 2009 overpayment.

Form IL-505-B (extension) payment.

 

Gambling withholding.  Form(s) W-2G.

.00

.00

.00

.00

Total payments. Add Lines 57a through 57d.

Overpayment. If Line 58 is greater than Line 56, subtract Line 56 from Line 58.

Amount to be 

.00

.00

.00

.00

.00

Subtract Line 60 from Line 59. This is the amount to be refunded.

If Line 56 is greater than Line 58, subtract Line 58 from Line 56.
This is the amount you owe.

Under penalties of perjury, I state that I have examined this return and, to the best of my knowledge, it is true, correct, and complete.

Signature of authorized officer Date Title Phone

Signature of preparer Date Preparer's Social Security number or firm's FEIN

Preparer firm's name (or yours, if self-employed) Address Phone

Step 7:  Figure your net income

Step 8:  Figure your net replacement tax

Step 9:  Figure your refund or balance due

Step 10:  Sign here

J §

J §

;< ;<

)

MINNESOTA LIMITED, INC.

133,399

133,399

133,399

2,001

2,001

2,001

164
2,000

2,164
163
163

OFFICER 763-262-7000

JEFFREY STARBIRD 08/29/11

2501 WAYZATA BOULEVARD
MINNEAPOLIS, MN

LURIE BESIKOF LAPIDUS & C55405-2197 612-377-4404
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Partner or
Share-
holder

type (See
instructions.)

Member
subject to

Illinois
replacement

tax
(See inst.)

Excluded
from

pass-
through
entity

payments
(See inst.)

Total amount of
base income (loss)

distributable
(See inst.)

Pass-through
entity payment

amount
(See inst.)Name and Address SSN or FEIN

049311
11-19-10 Schedule B (R-12/10)

Year ending

IL Attachment no. 1

1

2

1

2

1

2

3

4

5

6

7

7

ID: 2BX

Month Year

Attach to your Form IL-1065 or Form IL-1120-ST

Write your name as shown on your Form IL-1065 or Form IL-1120-ST. Write your federal employer identification number (FEIN).

Write the amount of base income or net loss from your Form IL-1065 or Form IL-1120-ST, Line 47.

Write the apportionment factor from your Form IL-1065 or Form IL-1120-ST, Line 42.

Attach additional sheets if necessary.

Add the amounts shown in Column D for partners or

shareholders for which you have entered a check mark

in Column E. Write the total here. (See instructions.)

Illinois Department of Revenue

Partners' or Shareholders' Identification

Step 1:  Provide the following information

Step 2:  Identify your partners or shareholders. 

A B C D E F G

Schedule B

 

 

 

 

 

 

12 10

MINNESOTA LIMITED, INC.

133,399.00
.035627

CHRISTOPHER LEINES
PO BOX 353
MEDINA, MN 55357 I 1,872,156. 0. C

PAULETTE BRITZIUS
16570 248TH AVENUE N.W.
BIG LAKE, MN 55309 I 1,872,154. 0. C

0.

CONFIDENTIAL

VEC000420

Appellee's App'x
Vol II, p 912

R
EC

EIV
ED

 by M
SC

 5/25/2022 9:09:54 PM



049211
02-16-11 This form is authorized as outlined by the Illinois Income Tax Act. Disclosure of this information is REQUIRED. Failure to provide 

information could result in a penalty. This form has been approved by the Forms Management Center. IL-492-4328
IL-4562 (R-2/11)

Tax year ending

 on or after
IL Attachment No. 11

Special Note 

1

2

3

4

1

2

3

4

Individuals only:

Last year of regular depreciation:

see instructions for the list of Illinois form and line references to report this addition.

5 a

b

c

equal to 30 percent 

5a

5b

5c

6

7a

7b

7c

7d

8

9

10

Individuals only:

equal to 30 percent 

6

7 a

b

equal to 50 percent 

Individuals only:

 

equal to 50 percent 

c

d

8

9

10

Last year of regular depreciation:

see instructions for the list of Illinois form and line references to report this subtraction.

ID: 2BX

Month YearFor tax years ending  September 11, 2001.
Attach to your Illinois tax return.

Write your name as shown on your return. Write your Social Security number (SSN) or
federal employer identification number (FEIN).

Write the total amount claimed as a special depreciation allowance on federal Form 4562, Depreciation

and Amortization, Line 14 or Line 25, for property acquired after September 10, 2001.

 Write the total amount claimed as a special depreciation allowance from 

federal Form 2106, Employee Business Expenses.

 Write the total amount of all Illinois depreciation 

subtractions claimed on prior year IL-4562 forms, Step 3, Line 8, for this property.

Add Lines 1 through 3. This is your Illinois special depreciation addition. Write the total here and

Write the portion of depreciation allowance claimed on federal Form 4562, Line 17, plus

Line 19, Column g, plus Line 26, Column h, for property for which you claimed a special

depreciation allowance on federal Form 4562, Line 14 or 25, for this tax year, or any other

tax year ending after September 10, 2001, for bonus depreciation of

your basis in the property.

 If you completed a federal Form 2106 for this tax year, write the portion of

any depreciation deductions included in Lines 4 and 38 for this tax year or any prior tax year

for bonus depreciation of your basis in the property.

Add Lines 5a and 5b.

Multiply Line 5c by 42.9% (0.429).

Write the portion of depreciation allowance claimed on federal Form 4562, Line 17, plus 

Line 19, Column g, plus Line 26, Column h, for property for which you claimed a special 

depreciation allowance on federal Form 4562, Line 14 or 25, for this tax year, or any other

tax year ending after September 10, 2001, for bonus depreciation of

your basis in the property.

 If you completed a federal Form 2106 for this tax year, write the portion

of any depreciation deductions included in Lines 4 and 38 for this tax year or any prior tax year

for bonus depreciation of your basis in the property.

Add Lines 7a and 7b.

For tax years ending on or before December 31, 2005, multiply Line 7c by 42.9% (0.429).

For tax years ending after December 31, 2005, write the amount from Line 7c.

Add Lines 6 and 7d.

 Write the Illinois special depreciation addition reported 

on any prior year Form IL-4562, Step 2, Line 1 plus Line 2, for that asset.

Add Lines 8 and 9. This is your Illinois depreciation subtraction for this year. Write the total here and

Illinois Department of Revenue

Step 1: Provide the following information

You must read the instructions before completing Form IL-4562

Figure your Illinois special depreciation additionStep 2:

Step 3: Figure your Illinois depreciation subtraction

Attach this form to your Illinois return.

Special DepreciationIL-4562

J §

)

12 2010

MINNESOTA LIMITED, INC.

483,322.

483,322.

483,322.

483,322.

483,322.
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OMB No. 1545-0130

Department of the Treasury
Internal Revenue Service

011735  01-25-11

| Attach to Form 1120S.

| See separate instructions.

Employer identification number

1a

b

3a

b

b

5a

b

6a

b

7a

b

c

Yes. 

No. 

Yes. 

No. 

2

4a

Yes. 

No.

Yes. 

No.

4a

5a

5b

6a

6b

7a

7b

7c

8

9

10

11

8

9

10

11 Net income (loss) per income statement of the corporation. 

Note. 

12

a

b

c

d

For Paperwork Reduction Act Notice, see the Instructions for Form 1120S. Schedule M-3 (Form 1120S) 2010

Name of corporation

Did the corporation prepare a certified audited non-tax-basis income statement for the period ending with or within this tax year?

(See instructions if multiple non-tax-basis income statements are prepared.)

Skip line 1b and complete lines 2 through 11 with respect to that income statement.

Go to line 1b.

Did the corporation prepare a non-tax-basis income statement for that period?

Complete lines 2 through 11 with respect to that income statement.

Skip lines 2 through 3b and enter the corporation's net income (loss) per its books and records on line 4a.

Enter the income statement period:

Has the corporation's income statement been restated for the income statement period on line 2?

Beginning Ending

(If "Yes," attach an explanation and the amount of each item restated.)

Has the corporation's income statement been restated for any of the five income statement periods preceding the period on

line 2?

(If "Yes," attach an explanation and the amount of each item restated.)

Worldwide consolidated net income (loss) from income statement source identified in Part I, line 1   ~~~~~~~~~~~~

Indicate accounting standard used for line 4a (see instructions):

(1)

(3)

GAAP

Tax-basis

(2)

(4)

IFRS

Other (specify)

Net income from nonincludible foreign entities (attach schedule)   ~~~~~~~~~~~~~~~~~~~~~~~~~~~

Net loss from nonincludible foreign entities (attach schedule and enter as a positive amount)  ~~~~~~~~~~~~~~~

Net income from nonincludible U.S. entities (attach schedule)    ~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Net loss from nonincludible U.S. entities (attach schedule  and enter as a positive amount)  ~~~~~~~~~~~~~~~~

( )

( )

Net income (loss) of other foreign disregarded entities (attach schedule) ~~~~~~~~~~~~~~~~~~~~~~~~

Net income (loss) of other U.S. disregarded entities (except qualified subchapter S subsidiaries) (attach sch.)    ~~~~~~~

Net income (loss) of other qualified subchapter S subsidiaries (QSubs) (attach schedule)    ~~~~~~~~~~~~~~~~

Adjustment to eliminations of transactions between includible entities and nonincludible entities

(attach schedule) ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Adjustment to reconcile income statement period to tax year (attach schedule)  ~~~~~~~~~~~~~~~~~~~~~

Other adjustments to reconcile to amount on line 11 (attach schedule) ~~~~~~~~~~~~~~~~~~~~~~~~~

Combine lines 4 through 10   ����������������

Part I, line 11, must equal Part II, line 26, column (a).

Enter the total amount (not just the corporation's share) of the assets and liabilities of all entities included or removed on the following lines:

Total Assets Total Liabilities

Included on Part I, line 4

Removed on Part I, line 5

Removed on Part I, line 6

Included on Part I, line 7

(see instructions)

JWA

SCHEDULE M-3
(Form 1120S)

Part I Financial Information and Net Income (Loss) Reconciliation  

Net Income (Loss) Reconciliation for S Corporations
With Total Assets of $10 Million or More

2010

 
 

 
 

 
 

 
 

   
   

MINNESOTA LIMITED, INC.

X

01/01/2010 12/31/2010

X

X

1,739,408.

1,739,408.

32,472,727. 21,677,858.

21040829 766681 30250.201     2010.04020 MINNESOTA LIMITED, INC.     30250_01
 6
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Schedule M-3 (Form 1120S)  2010

Income (loss) from equity method
foreign corporations

Gross foreign dividends not
previously taxed
Subpart F, QEF, and similar
income inclusions
Gross foreign distributions
previously taxed
Income (loss) from equity
method U.S. corporations
U.S. dividends not eliminated
in tax consolidation
Income (loss) from U.S. partnerships
(attach schedule)
Income (loss) from foreign partner-
ships (attach schedule)
Income (loss) from other pass-through
entities (attach schedule)

Sale versus lease (for sellers
and/or lessors)

Income recognition from long-
term contracts
Original issue discount and
other imputed interest

Worthless stock losses (attach details)

Other items with no differences

011736
01-25-11

2

Employer identification number

(a) (b) (c) (d)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21a

b

c

d

e

f

g

   ~~~~~~~~

22

23

24

25

26

Total income (loss) items. 

Total expense/deduction items 

Reconciliation totals. 

Note. 

Schedule M-3 (Form 1120S) 2010

Page 

Name of corporation

Income (Loss) per
Income Statement

Temporary
Difference

Permanent
Difference

Income (Loss) per
Tax Return

~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~

~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~

~~~~~~~~~~~~~

Items relating to reportable transactions (attach

details)   ~~~~~~~~~~~~~~~~~~~

Interest income (attach Form 8916-A) ~~~~~~

Total accrual to cash adjustment   ~~~~~~~~

Hedging transactions  ~~~~~~~~~~~~~

Mark-to-market income (loss)   ~~~~~~~~~

Cost of goods sold (attach Form 8916-A)   ~~~~ (( ) )

~~~~~~~~~~~~~~~~~

Section 481(a) adjustments   ~~~~~~~~~~

Unearned/deferred revenue    ~~~~~~~~~~

~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~

Income statement gain/loss on sale, exchange,

abandonment, worthlessness, or other disposition of

assets other than inventory and pass-through entities

Gross capital gains from Schedule D, excluding

amounts from pass-through entities ~~~~~~~

Gross capital losses from Schedule D, excluding

amounts from pass-through entities, abandonment

losses, and worthless stock losses   ~~~~~~~

Net gain/loss reported on Form 4797, line 17,

excluding amounts from pass-through entities,

abandonment losses, and worthless stock losses  ~

Abandonment losses   ~~~~~~~~~~~~~

Other gain/loss on disposition of assets other than

inventory   ~~~~~~~~~~~~~~~~~~

Other income (loss) items with differences (attach

schedule)   ~~~~~~~~~~~~~~~~~~

Combine lines 1

through 22    ~~~~~~~~~~~~~~~~~

(from Part III,

line 32)   ~~~~~~~~~~~~~~~~~~~

 ~~~~~~~~~~~

Combine lines 23 through 25

Line 26, column (a), must equal the amount on Part I, line 11, and column (d) must equal Form 1120S, Schedule K, line 18.

(see instructions)

JWA

Part II Reconciliation of Net Income (Loss) per Income Statement of the Corporation With Total Income
(Loss) per Return 

Income (Loss) Items

STMT 1  

STMT 2  

MINNESOTA LIMITED, INC.

569. 569.

94,171,675. 1,427,033. 92,744,642.

12,138. -12,138.

26,303. 26,303.

84,825. -51,031. 33,794.

-94,074,143. 1,441,198. -51,031.-92,683,976.

-9,883,948. 405,736. 690,320. -8,787,892.
105,697,499. 105,697,499.

1,739,408. 1,846,934. 639,289. 4,225,631.

21040829 766681 30250.201     2010.04020 MINNESOTA LIMITED, INC.     30250_01
 7
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Schedule M-3 (Form 1120S)  2010

Judgments, damages, awards,
and similar costs 

Charitable contribution of
intangible property 

Current year acquisition/
reorganization other costs

Other amortization or
impairment write-offs
Section 198 environmental
remediation costs

Corporate owned life
insurance premiums

Research and development
costs (attach schedule)
Section 118 exclusion
(attach schedule)

011737
01-25-11

3

Employer identification number

(a) (b) (c) (d)

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23a

b

24

25

26

27

28

29

30

31

32 Total expense/deduction items. 

Schedule M-3 (Form 1120S) 2010

Page 

Name of corporation

Expense per
Income Statement

Temporary
Difference

Permanent
Difference

Deduction per
Tax Return

U.S. current income tax expense   ~~~~~~~~

U.S. deferred income tax expense ~~~~~~~~

State and local current income tax expense    ~~~

State and local deferred income tax expense   ~~~

Foreign current income tax expense (other than

foreign withholding taxes)  ~~~~~~~~~~~

Foreign deferred income tax expense   ~~~~~~

Equity-based compensation   ~~~~~~~~~~

Meals and entertainment    ~~~~~~~~~~~

Fines and penalties  ~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~

Pension and profit-sharing ~~~~~~~~~~~

Other post-retirement benefits   ~~~~~~~~~

Deferred compensation   ~~~~~~~~~~~~

Charitable contribution of cash and tangible

property ~~~~~~~~~~~~~~~~~~~

  ~~~~~~~~~~~~~~~

Current year acquisition or reorganization

investment banking fees ~~~~~~~~~~~~

Current year acquisition or reorganization legal and

accounting fees    ~~~~~~~~~~~~~~~

~~~~~~~~~~~~~

Amoritzation/impairment of goodwill    ~~~~~~

Amortization of acquisition, reorganization, and

start-up costs   ~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~

Depletion - Oil & Gas   ~~~~~~~~~~~~~

Depletion - Other than Oil & Gas    ~~~~~~~~

Depreciation  ~~~~~~~~~~~~~~~~~

Bad debt expense ~~~~~~~~~~~~~~~

Interest expense (attach Form 8916-A)    ~~~~~

~~~~~~~~~~~~~~~

Purchase versus lease (for purchasers and/or

lessees) ~~~~~~~~~~~~~~~~~~~

Other expense/deduction items with differences

(attach schedule) ~~~~~~~~~~~~~~~

Combine lines 1

through 31. Enter here and on Part II, line 24,

reporting positive amounts as negative and negative

amounts as positive    �������������

(see instructions)

~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~

JWA

Part III Reconciliation of Net Income (Loss) per Income Statement of the Corporation With Total Income
(Loss) per Return - Expense/Deduction Items  

Expense/Deduction Items

STMT 4  

STMT 5  

STMT 6  

STMT 7  

MINNESOTA LIMITED, INC.

325,705. 86,569. 412,274.

1,367,296. -683,648. 683,648.

80,781. 80,781.

9,100. 9,100.

2,096,288. -471,730. 1,624,558.
840,333. 350,000. 1,190,333.
146,656. 146,656.

5,017,789. -370,575. -6,672. 4,640,542.

9,883,948. -405,736. -690,320. 8,787,892.

21040829 766681 30250.201     2010.04020 MINNESOTA LIMITED, INC.     30250_01
 8
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
SCHEDULE M-3       OTHER INCOME (LOSS) ITEMS WITH DIFFERENCES STATEMENT 1
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

INCOME                              INCOME
(LOSS)                              (LOSS)

PER INCOME   TEMPORARY   PERMANENT    PER TAX
DESCRIPTION                     STATEMENT  DIFFERENCE  DIFFERENCE    RETURN
}}}}}}}}}}}                    }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}}
FEDERAL TAX REFUND 84,825. -84,825. 0.
TAX CREDITS ADJUSTMENT 0.

}}}}}}}}}}}
84,825.

}}}}}}}}}}}
33,794.

}}}}}}}}}}}
-51,031.

33,794.
}}}}}}}}}}}

33,794.TOTAL TO M-3, PART II, LINE 22
~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
SCHEDULE M-3       OTHER INCOME (LOSS) AND EXPENSE / DEDUCTION STATEMENT 2

ITEMS WITH NO DIFFERENCES
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

PER INCOME    PER TAX
DESCRIPTION                                             STATEMENT    RETURN
}}}}}}}}}}}                                            }}}}}}}}}}} }}}}}}}}}}}
OTHER INCOME (LOSS) 110570634. 110570634.
OTHER EXPENSE / DEDUCTION -4,873,135.

}}}}}}}}}}}
105697499.

-4,873,135.
}}}}}}}}}}}
105697499.TOTAL TO SCHEDULE M-3, PART II, LINE 25

~~~~~~~~~~~ ~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
SCHEDULE M-3      OTHER INCOME (LOSS) ITEMS WITH NO DIFFERENCES STATEMENT 3
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

INCOME      INCOME
(LOSS)      (LOSS)

PER INCOME    PER TAX
DESCRIPTION                                             STATEMENT    RETURN
}}}}}}}}}}}                                            }}}}}}}}}}} }}}}}}}}}}}
MISCELLANEOUS INCOME 204,844. 204,844.
SALES 110365790.

}}}}}}}}}}}
110570634.

110365790.
}}}}}}}}}}}
110570634.TOTAL TO SCHEDULE M-3, PART II, LINE 25

~~~~~~~~~~~ ~~~~~~~~~~~

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

STATEMENT(S) 1, 2, 3
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
SCHEDULE M-3                 MEALS AND ENTERTAINMENT STATEMENT 4
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

EXPENSE                            DEDUCTION
PER INCOME   TEMPORARY   PERMANENT    PER TAX

DESCRIPTION                     STATEMENT  DIFFERENCE  DIFFERENCE    RETURN
}}}}}}}}}}}                    }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}}
MEALS AND ENTERTAINMENT FROM
TRADE OR BUSINESS 1,367,296.

}}}}}}}}}}}
1,367,296.

}}}}}}}}}}}
-683,648.

}}}}}}}}}}}
-683,648.

683,648.
}}}}}}}}}}}

683,648.TOTAL
~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
SCHEDULE M-3             CHARITABLE CONTRIBUTION OF CASH STATEMENT 5

AND TANGIBLE PROPERTY
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

EXPENSE/                            EXPENSE/
DEDUCTION                           DEDUCTION

PER INCOME   TEMPORARY   PERMANENT    PER TAX
DESCRIPTION                     STATEMENT  DIFFERENCE  DIFFERENCE    RETURN
}}}}}}}}}}}                    }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}}
CASH CONTRIBUTIOINS 9,100.

}}}}}}}}}}}
9,100.

}}}}}}}}}}}
0.

}}}}}}}}}}}
0.

9,100.
}}}}}}}}}}}

9,100.TOTAL
~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
SCHEDULE M-3                    BAD DEBT EXPENSE STATEMENT 6
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

EXPENSE                            DEDUCTION
PER INCOME   TEMPORARY   PERMANENT    PER TAX

DESCRIPTION                     STATEMENT  DIFFERENCE  DIFFERENCE    RETURN
}}}}}}}}}}}                    }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}}
BAD DEBTS FROM TRADE OR
BUSINESS 840,333.

}}}}}}}}}}}
840,333.

350,000.
}}}}}}}}}}}

350,000.

0.
}}}}}}}}}}}

0.

1,190,333.
}}}}}}}}}}}
1,190,333.TOTAL

~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

STATEMENT(S) 4, 5, 6
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
SCHEDULE M-3     OTHER EXPENSE/DEDUCTION ITEMS WITH DIFFERENCES STATEMENT 7
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

EXPENSE/                            EXPENSE/
DEDUCTION                           DEDUCTION

PER INCOME   TEMPORARY   PERMANENT    PER TAX
DESCRIPTION                     STATEMENT  DIFFERENCE  DIFFERENCE    RETURN
}}}}}}}}}}}                    }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}} }}}}}}}}}}}
LEGAL & PROFESSIONAL 496,913. -361,171. 0. 135,742.
OFFICERS COMPENSATION 1,505,882. 2,201. 0. 1,508,083.
PENALTIES 6,672. -6,672. 0.
SALARIES AND WAGES 3,008,322.

}}}}}}}}}}}
5,017,789.

-11,605.
}}}}}}}}}}}

-370,575.

0.
}}}}}}}}}}}

-6,672.

2,996,717.
}}}}}}}}}}}
4,640,542.TOTAL TO M-3, PART III, LINE 31

~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~ ~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
SCHEDULE M-3              OTHER EXPENSE/DEDUCTION ITEMS STATEMENT 8

WITH NO DIFFERENCES
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

EXPENSE/    EXPENSE/
DEDUCTION   DEDUCTION
PER INCOME    PER TAX

DESCRIPTION                                             STATEMENT    RETURN
}}}}}}}}}}}                                            }}}}}}}}}}} }}}}}}}}}}}
ADVERTISING 51,112. 51,112.
BANK CHARGES 58,387. 58,387.
CONSULTING 1,229,642. 1,229,642.
CONTRACT SERVICES 23,598. 23,598.
CONVENTIONS 8,305. 8,305.
DRUG TESTING EXPENSE 57,224. 57,224.
DUES & SUBSCRIPTIONS 81,825. 81,825.
EDUCATION/TRAINING 147,484. 147,484.
EMPLOYEE BENEFIT PROGRAMS 403,545. 403,545.
FUEL AND OIL 69,812. 69,812.
INSURANCE 31,402. 31,402.
MISCELLANEOUS EXPENSE 35,271. 35,271.
OFFICE SUPPLIES 156,036. 156,036.
PAYROLL TAXES 452,943. 452,943.
POSTAGE & FREIGHT 49,259. 49,259.
REAL ESTATE TAX 239,961. 239,961.
RENT EXPENSE 693,977. 693,977.
REPAIRS 87,782. 87,782.
SAFTEY EQUIPMENT/SUPPLIES 326,244. 326,244.
SUBSISTENCE 138,328. 138,328.
TELEPHONE 194,815. 194,815.
TRAVEL 298,723. 298,723.
UTILITIES 37,460.

}}}}}}}}}}}
4,873,135.

37,460.
}}}}}}}}}}}
4,873,135.TOTAL TO SCHEDULE M-3, PART II, LINE 25

~~~~~~~~~~~ ~~~~~~~~~~~

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

STATEMENT(S) 7, 8
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Month Year

Write your federal employer identification number (FEIN).

Write the apportionment factor from Form IL-1065 or Form

IL-1120-ST, Line 42. Otherwise, write "1."
Write your name as shown on your Form IL-1065 or Form IL-1120-ST.

Name Social Security number or FEIN

Mailing address Share (%)

City State ZIP

Specify

Specify

This form is authorized as outlined by the Illinois Income
Tax Act. Disclosure of this information is REQUIRED.
This form has been approved by the Forms Management
Center.

Schedule K-1-P page 1 (R-12/10)
IL-492-3873

049131
11-29-10

Partners and Shareholders receiving Schedule K-1-P should attach this to their Illinois tax return. IL Attachment No. 10

1

2

3

4

5

6

7

8

9

A B

10

11

12

13

14

15

16

17

18

19

10

11

12

13

14

15

16

17

18

19

A B

20

21

22

23

24

25

26

27

28

29

30

31

20

21

22

23

24

25

26

27

28

29

30

31

ID: 2BX

To be completed by partnerships filing Form IL-1065 or S corporations filing Form IL-1120-ST

Check your business type partnership S corporation

Check the appropriate box

individual

partnership

corporation

S corporation

trust

estate

Member's share
(See instructions.)

Nonresident member's
share allocable to Illinois

Interest

Dividends

Rental income

Patent royalties

Copyright royalties

Other royalty income

Capital gain or loss from real property

Capital gain or loss from tangible personal property

Capital gain or loss from intangible personal property

Other income and expense

Member's share
from U.S. Schedule K-1,
less nonbusiness income

Nonresident member's
share apportioned to Illinois

Ordinary income (loss) from trade or business activity

Net income (loss) from rental real estate activities

Net income (loss) from other rental activities

Interest

Dividends

Royalties

Net short-term capital gain (loss)

Net long-term capital gain (loss). Total for year.

Unrecaptured Section 1250 gain

Guaranteed payments to partner (U.S. Form 1065 only)

Net Section 1231 gain (loss) (other than casualty or theft). Total for year.

Other income and expense

Year endingIllinois Department of Revenue Partner's or Shareholder's Share of Income,
Deductions, Credits, and Recapture

Step 1: Identify your partnership or S corporation

Step 2: Identify your partner or shareholder

Step 3: Figure your partner's or shareholder's share of your nonbusiness income

Step 4: Figure your partner's or shareholder's share of your business income (loss)

Schedule K-1-P

   

 
 

 
 

 
 

STATEMENT STATEMENT

12 10

X

MINNESOTA LIMITED, INC.
.035627

CHRISTOPHER LEINES

PO BOX 353 50.000000

MEDINA, MN 55357
X

2,280,744. 81,256.

285. 10.

-168,213. -5,993.

SHAREHOLDER NUMBER 1
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Member's share from
Form IL-1065 or IL-1120-ST

Nonresident member's
share apportioned or

allocated to Illinois

049132
11-29-10 Schedule K-1-P page 2 (R-12/10)

A B

Additions

32

33

34

35

36

37

32

33

34

35

36

37

Subtractions

38

39

40

41

42

43

44

45

46

47

a

b

38a

38b

39

40

41

42

43

44

45

46

47

A B

48

49

50

51

48

49

50

51

A

52 Illinois credits

a

b

c

d

e

f

g

h

i

j

k

l

52a

52b

52c

52d

52e

52f

52g

52h

52i

52j

52k

52l

53a

53b

54a

54b

53 Recapture

a

b

54 a

b

ID: 2BX

Federally tax-exempt interest income

Illinois replacement tax deducted

Illinois Special Depreciation addition

Related-Party Expenses addition

Distributive share of additions

Other additions (from Illinois Schedule M for businesses)

Interest from U.S. Treasury obligations (business income)

Interest from U.S. Treasury obligations (nonbusiness income)

Enterprise Zone or River Edge Redevelopment Zone

Dividend subtraction

High Impact Business Dividend subtraction

Contribution subtraction (Form IL-1120-ST filers only)

Interest subtraction - Enterprise Zones or River Edge

Redevelopment Zone (Form IL-1120-ST financial

organizations only)

Interest subtraction - High Impact Business within a Foreign

Trade Zone (Form IL-1120-ST financial

organizations only)

Illinois Special Depreciation subtraction

Related-Party Expenses subtraction

Distributive share of subtractions

Other subtractions (from Illinois Schedule M for businesses)

Member's share
from Illinois Schedule F

(Form IL-1065 or IL-1120-ST)

Nonresident member's
share apportioned or

allocated to Illinois

Section 1245 and 1250 gain

Section 1231 gain

Section 1231 gain less casualty and theft gain. See instructions.

Capital gain

Member's or nonresident member's
share from Illinois tax return

Film Production Services Tax Credit

Enterprise Zone or River Edge Redevelopment Zone Investment Credit

Tax Credit for Affordable Housing Donations

Economic Development for a Growing Economy (EDGE) Tax Credit

Research & Development Tax Credit

Ex-felons Jobs Credit

Veterans Jobs Credit

Student-Assistance Contribution Credit

Angel Credit

New Markets Credit

Historic Preservation Credit

Replacement Tax Investment Credits. See instructions.

Enterprise Zone or River Edge Redevelopment Zone Investment Credit recapture

Replacement Tax Investment Credit recapture

Pass-through entity payment. See instructions.

Composite return payment. See instructions.

Figure your partner's or shareholder's share of Illinois additions and subtractionsStep 5:

Step 6: Figure your partner's or shareholder's (except a corporate partner or shareholder)
share of your Illinois August 1, 1969, appreciation amounts

Step 7: Figure your partner's or shareholder's share of your Illinois
credits and recapture and pass-through entity payments

1,001. 36.

241,661. 8,610.

2,001.
SHAREHOLDERS SHARE OF INCOME INCLUDED ON FORM IL-1023-C 66,699.

SHAREHOLDER NUMBER 1

CONFIDENTIAL
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
IL                              K-1 FOOTNOTES
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

COMPOSITE RETURN FILED ON YOUR BEHALF.  NO SEPARATE
INDIVIDUAL TAX FILINGS REQUIRED.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
IL SCHEDULE K-1-P       OTHER BUSINESS INCOME AND EXPENSE
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

DESCRIPTION                                                         AMOUNT
}}}}}}}}}}}                                                     }}}}}}}}}}}}}}
CHARITABLE CONTRIBUTIONS -4,550.
SECTION 179 EXPENSE -163,663.

}}}}}}}}}}}}}}
-168,213.TOTAL TO LINE 31(A)

~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
IL SCHEDULE K-1-P     NONRESIDENT OTHER INCOME AND EXPENSE
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

DESCRIPTION                                                         AMOUNT
}}}}}}}}}}}                                                     }}}}}}}}}}}}}}
CHARITABLE CONTRIBUTIONS -162.
SECTION 179 EXPENSE -5,831.

}}}}}}}}}}}}}}
-5,993.TOTAL TO LINE 31(B)

~~~~~~~~~~~~~~

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

SHAREHOLDER 1
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Month Year

Write your federal employer identification number (FEIN).

Write the apportionment factor from Form IL-1065 or Form

IL-1120-ST, Line 42. Otherwise, write "1."
Write your name as shown on your Form IL-1065 or Form IL-1120-ST.

Name Social Security number or FEIN

Mailing address Share (%)

City State ZIP

Specify

Specify

This form is authorized as outlined by the Illinois Income
Tax Act. Disclosure of this information is REQUIRED.
This form has been approved by the Forms Management
Center.

Schedule K-1-P page 1 (R-12/10)
IL-492-3873

049131
11-29-10

Partners and Shareholders receiving Schedule K-1-P should attach this to their Illinois tax return. IL Attachment No. 10

1

2

3

4

5

6

7

8

9

A B

10

11

12

13

14

15

16

17

18

19

10

11

12

13

14

15

16

17

18

19

A B

20

21

22

23

24

25

26

27

28

29

30

31

20

21

22

23

24

25

26

27

28

29

30

31

ID: 2BX

To be completed by partnerships filing Form IL-1065 or S corporations filing Form IL-1120-ST

Check your business type partnership S corporation

Check the appropriate box

individual

partnership

corporation

S corporation

trust

estate

Member's share
(See instructions.)

Nonresident member's
share allocable to Illinois

Interest

Dividends

Rental income

Patent royalties

Copyright royalties

Other royalty income

Capital gain or loss from real property

Capital gain or loss from tangible personal property

Capital gain or loss from intangible personal property

Other income and expense

Member's share
from U.S. Schedule K-1,
less nonbusiness income

Nonresident member's
share apportioned to Illinois

Ordinary income (loss) from trade or business activity

Net income (loss) from rental real estate activities

Net income (loss) from other rental activities

Interest

Dividends

Royalties

Net short-term capital gain (loss)

Net long-term capital gain (loss). Total for year.

Unrecaptured Section 1250 gain

Guaranteed payments to partner (U.S. Form 1065 only)

Net Section 1231 gain (loss) (other than casualty or theft). Total for year.

Other income and expense

Year endingIllinois Department of Revenue Partner's or Shareholder's Share of Income,
Deductions, Credits, and Recapture

Step 1: Identify your partnership or S corporation

Step 2: Identify your partner or shareholder

Step 3: Figure your partner's or shareholder's share of your nonbusiness income

Step 4: Figure your partner's or shareholder's share of your business income (loss)

Schedule K-1-P

   

 
 

 
 

 
 

STATEMENT STATEMENT

12 10

X

MINNESOTA LIMITED, INC.
.035627

PAULETTE BRITZIUS

16570 248TH AVENUE N.W. 50.000000

BIG LAKE, MN 55309
X

2,280,744. 81,256.

284. 10.

-168,213. -5,993.

SHAREHOLDER NUMBER 2
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Member's share from
Form IL-1065 or IL-1120-ST

Nonresident member's
share apportioned or

allocated to Illinois

049132
11-29-10 Schedule K-1-P page 2 (R-12/10)

A B

Additions

32

33

34

35

36

37

32

33

34

35

36

37

Subtractions

38

39

40

41

42

43

44

45

46

47

a

b

38a

38b

39

40

41

42

43

44

45

46

47

A B

48

49

50

51

48

49

50

51

A

52 Illinois credits

a

b

c

d

e

f

g

h

i

j

k

l

52a

52b

52c

52d

52e

52f

52g

52h

52i

52j

52k

52l

53a

53b

54a

54b

53 Recapture

a

b

54 a

b

ID: 2BX

Federally tax-exempt interest income

Illinois replacement tax deducted

Illinois Special Depreciation addition

Related-Party Expenses addition

Distributive share of additions

Other additions (from Illinois Schedule M for businesses)

Interest from U.S. Treasury obligations (business income)

Interest from U.S. Treasury obligations (nonbusiness income)

Enterprise Zone or River Edge Redevelopment Zone

Dividend subtraction

High Impact Business Dividend subtraction

Contribution subtraction (Form IL-1120-ST filers only)

Interest subtraction - Enterprise Zones or River Edge

Redevelopment Zone (Form IL-1120-ST financial

organizations only)

Interest subtraction - High Impact Business within a Foreign

Trade Zone (Form IL-1120-ST financial

organizations only)

Illinois Special Depreciation subtraction

Related-Party Expenses subtraction

Distributive share of subtractions

Other subtractions (from Illinois Schedule M for businesses)

Member's share
from Illinois Schedule F

(Form IL-1065 or IL-1120-ST)

Nonresident member's
share apportioned or

allocated to Illinois

Section 1245 and 1250 gain

Section 1231 gain

Section 1231 gain less casualty and theft gain. See instructions.

Capital gain

Member's or nonresident member's
share from Illinois tax return

Film Production Services Tax Credit

Enterprise Zone or River Edge Redevelopment Zone Investment Credit

Tax Credit for Affordable Housing Donations

Economic Development for a Growing Economy (EDGE) Tax Credit

Research & Development Tax Credit

Ex-felons Jobs Credit

Veterans Jobs Credit

Student-Assistance Contribution Credit

Angel Credit

New Markets Credit

Historic Preservation Credit

Replacement Tax Investment Credits. See instructions.

Enterprise Zone or River Edge Redevelopment Zone Investment Credit recapture

Replacement Tax Investment Credit recapture

Pass-through entity payment. See instructions.

Composite return payment. See instructions.

Figure your partner's or shareholder's share of Illinois additions and subtractionsStep 5:

Step 6: Figure your partner's or shareholder's (except a corporate partner or shareholder)
share of your Illinois August 1, 1969, appreciation amounts

Step 7: Figure your partner's or shareholder's share of your Illinois
credits and recapture and pass-through entity payments

1,000. 36.

241,661. 8,610.

2,001.
SHAREHOLDERS SHARE OF INCOME INCLUDED ON FORM IL-1023-C 66,699.

SHAREHOLDER NUMBER 2
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
IL                              K-1 FOOTNOTES
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

COMPOSITE RETURN FILED ON YOUR BEHALF.  NO SEPARATE
INDIVIDUAL TAX FILINGS REQUIRED.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
IL SCHEDULE K-1-P       OTHER BUSINESS INCOME AND EXPENSE
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

DESCRIPTION                                                         AMOUNT
}}}}}}}}}}}                                                     }}}}}}}}}}}}}}
CHARITABLE CONTRIBUTIONS -4,550.
SECTION 179 EXPENSE -163,663.

}}}}}}}}}}}}}}
-168,213.TOTAL TO LINE 31(A)

~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
IL SCHEDULE K-1-P     NONRESIDENT OTHER INCOME AND EXPENSE
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

DESCRIPTION                                                         AMOUNT
}}}}}}}}}}}                                                     }}}}}}}}}}}}}}
CHARITABLE CONTRIBUTIONS -162.
SECTION 179 EXPENSE -5,831.

}}}}}}}}}}}}}}
-5,993.TOTAL TO LINE 31(B)

~~~~~~~~~~~~~~

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}
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month day month day year

IL-1023-C page 1 (R-12/10)
049591
11-29-10

1

2

3

4

5

6

7

8

a

b

c

a

b

c

carry to six decimal places

1a

1b

1c

carry to six decimal places

2a

2b

2c

3

4

5

6

7

8

Attach

Attach

Net income tax.

9

10

11

12

13

14

Attach

9

10

11

12

13

14

Attach 

Net replacement tax.

ID: 2BX NS DR

Seq. code

Due on or before the 15th day of the 4th month following the close of the tax year.

If this return is not for calendar year 2010, write your fiscal tax year here. Write the amount you are paying.

Tax year beginning , 2010, ending $

Write your complete legal business name.

If you have a name change check this box.

Write your federal employer identification no. (FEIN).

Name: Check the box that identifies

the return you filed.

If you have an address change or this is a first return, check this box and

complete the following information.

Form IL-1065

Form IL-1120-ST

C/O:

Mailing address: Check if the partners or shareholders included

are trust members.City: State: ZIP:

Check the box if one of the following apply. Check if the partners or shareholders included

are individuals and/or estate members only.first return final return (If final, write the date. )

Modified base income of the partnership or S corporation.

Total percentage of ownership for resident members.

(Write the percentage as a decimal and )

Multiply Line 1a by Line 1b.

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

.00

Modified base income allocable to Illinois.

Total percentage of ownership for nonresident members.

(Write the percentage as a decimal and )

Multiply Line 2a by Line 2b.

Add Lines 1c and 2c. This amount is your income.

Income tax. Multiply Line 3 by 3% (.03).

Recapture of investment credits.  Schedule 4255.

Income tax before investment credits. Add Lines 4 and 5.

Income tax credits.  Schedule 1299-A. (See instructions.)

 Subtract Line 7 from Line 6.

 (Complete only if this return includes any trust members.)

Income included in Line 3 that is subject to replacement tax.

Replacement tax. Multiply Line 9 by 1.5% (.015).

Recapture of investment credits.  Schedule 4255.

Replacement tax before investment credits. Add Lines 10 and 11.

Investment credits. Form IL-477.

 Subtract Line 13 from Line 12.

Illinois Department of Revenue

Composite Income and Replacement Tax Return

Step 1: Provide the following information

A D

E

B

F

C G

Step 2: Figure your income and net income tax

Step 3: Figure your net replacement tax

2010 FORM IL-1023-C

666¡

¡
¡ ¡

¡

¡ ¡ ¡

STMT 15 

MINNESOTA LIMITED, INC.

X

X

3,744,310

.000000

133,399

1.000000
133,399
133,399
4,002

4,002

4,002
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This form is authorized as outlined by the Illinois Income Tax Act. Disclosure of this information is REQUIRED. Failure to provide
information could result in a penalty. This form has been approved by the Forms Management Center.                      IL-492-2056

049592
12-01-10 IL-1023-C page 2 (R-12/10)

15

16

17

18

19

20

21

Total net income and replacement taxes. 15

a

b

c

d Attach

16a

16b

16c

16d

17

18

19

20

21

Overpayment. 

credited to 2011.

Refund. 

Tax due. 

| Make your check payable to "Illinois Department of Revenue"  and attach to the first page of this return. 

Note Write the amount of your payment on the top of Page 1 in the space provided.

|  Mail this return to: Illinois Department of Revenue, P.O. Box 19009, Springfield, IL  62794-9009  

ID: 2BX

Signature of authorized agent Date Title Phone

Preparer's Social Security number or firm's FEINSignature of preparer Date

Preparer firm's name (or yours, if self-employed)

Address Phone

 Add Lines 8 and 14.

Payments.

.00

Credit from 2009 overpayment.

Form IL-1023-CES payments.

Form IL-505-B (extension) payment.

Pass-through entity payments.  Schedule(s) K-1-P and K-1-T.

.00

.00

.00

.00

Total payments. Add Lines 16a through 16d. .00

.00

.00

.00

.00

If Line 17 is greater than Line 15, subtract Line 15 from Line 17.

Amount to be 

Subtract Line 19 from Line 18. This is the amount to be refunded.

If Line 15 is greater than Line 17, subtract Line 17 from Line 15. This is the amount you owe.

Under penalties of perjury, I state that I have examined this return and, to the best of my knowledge, it is true, correct, and complete and that each of

the qualifying partners or shareholders is aware of, and complies with, the rules and regulations set forth and made binding by this composite return.

Step 4: Figure your refund or balance due

Step 5: Sign here

§ 

§

;< ;<

) 

4,002

4,711

4,711
709
709

0

OFFICER 763-262-7000

JEFFREY STARBIRD 08/29/11 P00034491

LURIE BESIKOF LAPIDUS & COMPANY, LLP

2501 WAYZATA BOULEVARD
MINNEAPOLIS, MN 55405-2197 612-377-4404
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049431  11-29-10

Year ending

IL Attachment no. 1

ID: 2BX

Partner or
Shareholder type

(See instructions.)

Check the box if the
member is an Illinois resident

and is included based on
department-approved petition.

Pass-through
entity payment

amount.

Month Year

Attach to your Form IL-1023-C

Write your name as shown on your Form IL-1023-C. Write your federal employer identification number (FEIN).

Name and Address
Social Security number

or FEIN
Share of income

or loss (%)

Schedule BC (R-12/10)

Illinois Department of Revenue

A B C D E F

1

2

3

4

5

6

7

8

Composite Return Membership

Identify the members included in your composite return

SCHEDULE BC

 

 

 

 

 

 

 

 

12 10

MINNESOTA LIMITED, INC.

CHRISTOPHER LEINES
PO BOX 353
MEDINA, MN 55357 I 50.000000 0.

PAULETTE BRITZIUS
16570 248TH AVENUE N.W.
BIG LAKE, MN 55309 I 50.000000 0.
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
IL IL-1023-C      MODIFIED BASE INCOME ALLOCABLE TO ILLINOIS
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

AMOUNT
BASE INCOME                                                     }}}}}}}}}}}}}}
1. UNMODIFIED BASE INCOME (LOSS)  . . . . . . . . . . . . . . .
2. ADDITIONS:

A. STATE, MUNICIPAL, AND OTHER INTEREST
EXCLUDED IN LINE 1  . . . . . . . . . .

B. ILLINOIS REPLACEMENT TAX DEDUCTED IN
LINE 1  . . . . . . . . . . . . . . . .

C. ILLINOIS BONUS DEPRECIATION ADDITION  . .
D. RELATED-PARTY EXPENSES ADDITION . . . . .
E. DISTRIBUTIVE SHARE OF ADDITIONS . . . . .
F. OTHER ADDITIONS . . . . . . . . . . . . .

}}}}}}}}}}}}}} }}}}}}}}}}}}}}
3. TOTAL INCOME . . . . . . . . . . . . . . . . . . . . . . . .
4. SUBTRACTIONS:

A. INTEREST INCOME FROM U.S. TREASURY
OBLIGATIONS . . . . . . . . . . . . . .

B. EXPENSES INCURRED IN PRODUCING CERTAIN
FEDERALLY TAX-EXEMPT INCOME . . . . . .

C. ENTERPRISE ZONE OR RIVER EDGE REDEVELOPMENT
ZONE DIVIDEND SUBTRACTION . . . . . . .

D. HIGH IMPACT BUSINESS DIVIDEND SUBTRACTION
E. ILLINOIS BONUS DEPRECIATION SUBTRACTION .
F. RELATED-PARTY EXPENSES SUBTRACTION  . . .
G. DISTRIBUTIVE SHARE OF SUBTRACTIONS  . . .
H. OTHER SUBTRACTIONS  . . . . . . . . . . .

}}}}}}}}}}}}}} }}}}}}}}}}}}}}
5  MODIFIED BASE INCOME (LOSS) - SUBTRACT LINE 6 FROM LINE 4

CARRY TO FORM IL-1023-C, STEP 1, LINE 1A . . . . . . . . .
~~~~~~~~~~~~~~

BASE INCOME (LOSS) ALLOCABLE TO ILLINOIS
* NOTE: THIS PORTION IS FILLED OUT ONLY IF IL-1120-ST STEP 6 HAS BEEN COMPLETED.

1  BASE INCOME (LOSS) FROM LINE 5 ABOVE . . . . . . . . . . . .
2  A. NONBUSINESS INCOME (LOSS) NET OF DEDUCTIONS

DIRECTLY ALLOCABLE TO SUCH INCOME . . .
B. NON-UNITARY PARTNERSHIP BUSINESS INCOME

(LOSS)  . . . . . . . . . . . . . . . .
3  TOTAL.  ADD LINES 2A AND 2B  . . . . . . . . . . . . . . . .
4  BUSINESS INCOME (LOSS) . . . . . . . . . . . . . . . . . . .
5  BUSINESS INCOME APPORTIONMENT FORMULA:

}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}
1       |      2       |    3    |     4      |    5

TOTAL     |    WITHIN    |  RATIO  |  WEIGHTED  | WEIGHTED
EVERYWHERE  |   ILLINOIS   | (6 DEC) |   FACTORS  |  TOTALS

C  SALES .                 |              |         |X 1.00000 = |
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

6  APPORTIONMENT FACTOR.  COLUMN 5, LINES 5A THROUGH 5C . . . .
7  BUSINESS INCOME (LOSS) APPORTIONABLE TO ILLINOIS . . . . . .
8  NONBUSINESS INCOME (LOSS) ALLOCABLE TO ILLINOIS (SCH. NB)  .
9  PARTNERSHIP BUSINESS INCOME (LOSS) APPORTIONABLE TO IL . . .

10  BASE INCOME OR NET LOSS ALLOCABLE TO ILLINOIS
CARRY TO FORM IL-1023-C, STEP 1, LINE 2A . . . . . . . . .

~~~~~~~~~~~~~~
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

4,225,631

2,001

2,001

4,227,632

0

0

483,322

3,744,310

3,744,310

3,744,310

110,365,790 3,931,966 0.035627 0.035627

0.035627
133,399

133,399

483,322

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

STATEMENT 15

STATEMENT(S) 15
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INDIANA TAXPAYER IDENTIFICATION NUMBER:

050511
12-09-10

State Form
49100

A.

B.

INDIANA DEPARTMENT OF REVENUE
IS THIS A ONE-TIME ANNUAL

DISTRIBUTION? YES NO
MAIL COMPLETED FORM TO:

INDIANA DEPARTMENT OF REVENUE
P.O. BOX 6197

INDIANAPOLIS, IN 46206-6197

AUTHORIZED SIGNATURE

DATE DAYTIME TELEPHONE NUMBER

1019

DO NOT SEND CASH

DO NOT USE THIS FORM FOR REPORTING PAYROLL WITHHOLDING TAX

(R8/8-10)

TAX PERIOD ENDING:

(IF NONE, INDICATE FEDERAL ID NUMBER BELOW) LOCATION MM      YYYY (CODE-DEPT. USE ONLY)

TAXPAYER'S NAME AND ADDRESS:

NAME

STREET

CITY

STATE

TOTAL AMOUNT OF PAYMENT

TOTAL AMOUNT DUE

MAKE CHECK OR MONEY ORDER
IN U.S. FUNDS PAYABLE TO:

ZIP CODE

ENTER YOUR FEDERAL IDENTIFICATION NUMBER:

X

I
I
I
I
I

I
I
I
I
I

.00

.00

Payment of Indiana Withholding Tax for Nonresident

Shareholders, Partners, or Beneficiaries of Trusts and Estates

FORM DB020W-NR

!!!!!!!!!!!

!!!!!!!!!!!

   

12 2010

MINNESOTA LIMITED, INC. 1500

18640 200TH STREET
1500

BIG LAKE

MN 55309

X

763 262 7000
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5.  SHAREHOLDER'S CORPORATION
ADJUSTMENT

2.  CHECK BOX IF
SHAREHOLDER IS

NONRESIDENT

1.  NAME OF EACH SHAREHOLDER. ALL SHAREHOLDERS MUST
BE LISTED. USE ATTACHMENT IF NECESSARY.

3.  SOCIAL SECURITY NUMBER 4.  SHAREHOLDER'S
SHARE %

ADDITION SUBTRACTION

COLUMN 4 -
COLUMN 5 -

Enter percentages from Federal Schedule K-1(s). Round percentages to whole numbers.
Enter Missouri S corporation adjustment from Form MO-1120S, Line 13 or 14, as total of Column 5. Multiply each percentage in Column 4 by the total in Column 5. Indicate at the top of Column 5 whether the adjustments are
additions or subtractions. The amount after each shareholder's name in Column 5 must be reported as a modification by the shareholder on his/her Form MO-1040, Individual Income Tax Return either as an addition to, or
subtraction from, federal adjusted gross income.

061312
10-13-10

MO 860-1102 (10-2010)
PFX

ALLOCATION OF MISSOURI S CORPORATION ADJUSTMENT TO SHAREHOLDERS

TOTAL

Page 2

CORPORATION NAME MO TAX I.D. NUMBER CHARTER NUMBER FEDERAL ID NUMBER

a)

b)

c)

d)

e)

f)

g)

h)

i)

j)

k)

l)

m)

n)

o)

p)

q)

r)

s)

t)

u)

v)

w)

x)

%

%

%

%

%

%

%

%

%

%

%

%

%

%

%

%

%

%

%

%

%

%

%

%

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00100 %

   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

TTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTT

MINNESOTA LIMITED, INC. F00370660

X

CHRISTOPHER LEINES X 50.0000 2,197

PAULETTE BRITZIUS X 50.0000 2,197

4,394

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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Build America & Rec. Zone Bond Int.

MO Public-Private Transportation Act

CORPORATION NAME MO TAX I.D. NUMBER CHARTER NUMBER FEDERAL I.D. NUMBER

NONRESIDENT SHAREHOLDER'S NAME

SOCIAL SECURITY NUMBER

1.

2.

3.

4.

5a.

5b.

6.

7.

8a.

8b.

8c.

9.

10.

11.

Ordinary business income (loss)

Net rental real estate income (loss)

Other net rental income (loss)

(Federal Schedule K, Line 3c)

Interest income

Ordinary dividends

Qualified dividends

Royalties

Net short-term capital gain (loss)

Net long-term capital gain (loss)

Collectibles (28%) gain (loss)

Unrecaptured section 1250 gain

Net section 1231 gain (loss)

Other income (loss)

Section 179 deduction

12. Other deductions

The lines below and Column (a)

correspond to the lines on Form

MO-1120S.

Net state and local income taxes
deducted on Federal Form 1120S
Net state and local bond interest
(except Missouri)

Partnership

Other adjustments

Fiduciary

Donations claimed for the Food
Pantry Tax Credit that were
deducted from federal taxable
income, Section 135.647, RSMo

Total of Lines 1 through 4

Net int from exempt fed obligations
Amount of any state inc tax refund
included in federal ordinary income

Fed taxable - MO exempt obligations

Partnership

Other adjustments

Fiduciary

MO depreciation basis adjustment
(Section 143.121.3(7), RSMo)

Depreciation recovery on qualified
property that is sold (Section
143.121.3(9), RSMo)

Total of Lines 6 through 11

Missouri S corporation adjustment -

Missouri S corporation adjustment -

061331
10-14-10 PFX MO 860-1115 (10-2010)

ADDITIONS

SUBTRACTIONS

NET ADDITION

NET SUBTRACTION

For Privacy Notice, see instructions.

MISSOURI DEPARTMENT OF REVENUE Attachment Sequence No. 1120S-03

COMPLETE THIS SCHEDULE FOR EACH NONRESIDENT SHAREHOLDER WHO HAS MISSOURI SOURCE INCOME.

MISSOURI SOURCE

(a) (b) (c) (d) (e)

FEDERAL
SCHEDULE K

MO
%

FEDERAL
SCHEDULE K-1

MISSOURI
SOURCE

AMOUNT

~ 00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

~

~~~~~~~

~~~~~

~~~~~

~~~~~~~~~

~

~~

~

~~

~~~~~

~~~~

������

(a) (b) (c) (d) (e)
MISSOURI

S CORPORATION
ADJUSTMENT

SHAREHOLDER'S
S CORPORATION

ADJUSTMENT

MISSOURI
SOURCE

MO
%

MISSOURI
SOURCE

1.

2.
00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

~~~~~~

3.

4.

~

5. ~~~

6.

7.

8.

9.

10. ~~

11.

~~~~~

~~~12.

13.

~~~~~~ 00

00

00

00

14.

����

NOTE: Each item shown in Parts 1 and 2, Columns (d) and (e) should be entered on the appropriate lines of Form MO-NRI of each nonresident shareholder.

���

SCHEDULE
S CORPORATION 
NONRESIDENT SCHEDULE

PART 1- S CORPORATION'S DISTRIBUTIVE SHARE ITEMS

PART 2 - SHARE OF MISSOURI S CORPORATION ADJUSTMENT - NONRESIDENT SHAREHOLDERS

MO-NRS

 
 

 

 
 

 

 
 

TTTTTTTTTTTTTTTT

TTTTTTTTTTTTTTTT

TTTTTTTTTTTTTTTT

TTTTTTTTTTTTTTTT

TTTTTTTTTTTTTTTTTTTTTTTT

TTTTTTTTTTTTTTTTTTTTTTTT
TTTT

TTTT

MINNESOTA LIMITED, INC. F00370660

17,089,417 832,015 4.8686 8,544,709 416,008

37,044,407 0 .000018,522,204 0

0

300 15 4.8686 150 7

4,394 214 4.8686

4,394 214

4,394 214 4.8686 2,197 107

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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Build America & Rec. Zone Bond Int.

MO Public-Private Transportation Act

CORPORATION NAME MO TAX I.D. NUMBER CHARTER NUMBER FEDERAL I.D. NUMBER

NONRESIDENT SHAREHOLDER'S NAME

SOCIAL SECURITY NUMBER

1.

2.

3.

4.

5a.

5b.

6.

7.

8a.

8b.

8c.

9.

10.

11.

Ordinary business income (loss)

Net rental real estate income (loss)

Other net rental income (loss)

(Federal Schedule K, Line 3c)

Interest income

Ordinary dividends

Qualified dividends

Royalties

Net short-term capital gain (loss)

Net long-term capital gain (loss)

Collectibles (28%) gain (loss)

Unrecaptured section 1250 gain

Net section 1231 gain (loss)

Other income (loss)

Section 179 deduction

12. Other deductions

The lines below and Column (a)

correspond to the lines on Form

MO-1120S.

Net state and local income taxes
deducted on Federal Form 1120S
Net state and local bond interest
(except Missouri)

Partnership

Other adjustments

Fiduciary

Donations claimed for the Food
Pantry Tax Credit that were
deducted from federal taxable
income, Section 135.647, RSMo

Total of Lines 1 through 4

Net int from exempt fed obligations
Amount of any state inc tax refund
included in federal ordinary income

Fed taxable - MO exempt obligations

Partnership

Other adjustments

Fiduciary

MO depreciation basis adjustment
(Section 143.121.3(7), RSMo)

Depreciation recovery on qualified
property that is sold (Section
143.121.3(9), RSMo)

Total of Lines 6 through 11

Missouri S corporation adjustment -

Missouri S corporation adjustment -

061331
10-14-10 PFX MO 860-1115 (10-2010)

ADDITIONS

SUBTRACTIONS

NET ADDITION

NET SUBTRACTION

For Privacy Notice, see instructions.

MISSOURI DEPARTMENT OF REVENUE Attachment Sequence No. 1120S-03

COMPLETE THIS SCHEDULE FOR EACH NONRESIDENT SHAREHOLDER WHO HAS MISSOURI SOURCE INCOME.

MISSOURI SOURCE

(a) (b) (c) (d) (e)

FEDERAL
SCHEDULE K

MO
%

FEDERAL
SCHEDULE K-1

MISSOURI
SOURCE

AMOUNT

~ 00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

~

~~~~~~~

~~~~~

~~~~~

~~~~~~~~~

~

~~

~

~~

~~~~~

~~~~

������

(a) (b) (c) (d) (e)
MISSOURI

S CORPORATION
ADJUSTMENT

SHAREHOLDER'S
S CORPORATION

ADJUSTMENT

MISSOURI
SOURCE

MO
%

MISSOURI
SOURCE

1.

2.
00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

~~~~~~

3.

4.

~

5. ~~~

6.

7.

8.

9.

10. ~~

11.

~~~~~

~~~12.

13.

~~~~~~ 00

00

00

00

14.

����

NOTE: Each item shown in Parts 1 and 2, Columns (d) and (e) should be entered on the appropriate lines of Form MO-NRI of each nonresident shareholder.

���

SCHEDULE
S CORPORATION 
NONRESIDENT SCHEDULE

PART 1- S CORPORATION'S DISTRIBUTIVE SHARE ITEMS

PART 2 - SHARE OF MISSOURI S CORPORATION ADJUSTMENT - NONRESIDENT SHAREHOLDERS

MO-NRS

 
 

 

 
 

 

 
 

TTTTTTTTTTTTTTTT

TTTTTTTTTTTTTTTT

TTTTTTTTTTTTTTTT

TTTTTTTTTTTTTTTT

TTTTTTTTTTTTTTTTTTTTTTTT

TTTTTTTTTTTTTTTTTTTTTTTT
TTTT

TTTT

MINNESOTA LIMITED, INC. F00370660

PAULETTE BRITZIUS

17,089,417 832,015 4.8686 8,544,708 416,008

37,044,407 0 .000018,522,203 0

0

300 15 4.8686 150 7

4,394 214 4.8686

4,394 214

4,394 214 4.8686 2,197 107

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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CORPORATION NAME MO TAX I.D. NUMBER CHARTER NUMBER FEDERAL I.D. NUMBER

MO 860-1811 (09-2010) PFX

061351
12-09-10

DO NOT USE THIS SCHEDULE IF ALL INCOME IS FROM MISSOURI SOURCES.

APPORTIONMENT ELECTION

Attach Detailed Explanation

Letter of Approval from the Director of Revenue must be attached.

TOTAL MISSOURI

TOTAL MISSOURI
(a)

TOTAL EVERYWHERE
(b)

PERCENT WITHIN
MISSOURI (a) ^ (b)

TOTAL PROPERTY VALUES

TOTAL WAGES AND SALARIES

TOTAL SALES

APPORTIONMENT FACTOR 

This form is available upon request in alternative accessible format(s).

Missouri Statutes provide seven methods of determining income from Missouri sources. Check only ONE of the seven boxes.

Special Methods Number 3 to 7 - 

Owned property: (at original cost, see instructions) (Exclude
property not connected with the business and value of
construction in progress.)

Attachment Sequence No. 1120S-04

MISSOURI DEPARTMENT OF REVENUE SCHEDULE

¥  

Method One - MULTISTATE ALLOCATION AND THREE FACTOR APPORTIONMENT - Multistate Tax Compact - Section 32.200, RSMo - Complete Parts 3 and 2.

Method Two - BUSINESS TRANSACTION SINGLE FACTOR APPORTIONMENT - Section 143.451.2(2), RSMo - Complete Parts 3 and 1.

Three - Transportation - Section 143.451.3, RSMo

Four - Railroad - Section 143.451.4, RSMo

Five - Interstate Bridge - Section 143.451.5, RSMo

Six - Telephone and Telegraph - Section 143.451.6, RSMo

Seven - Other Approved Method -Section 143.461.2, RSMo

¥  Enter on Line 1 the amount of sales which are transacted wholly in Missouri.
¥  Enter on Line 2 the amount of sales which are transacted partly within Missouri and partly without Missouri.
¥  Enter on Line 3 the amount of sales which are transacted wholly without Missouri.
¥  In determining income from Missouri sources in cases where sales do not express the volume of business, enter on Line 1 the amount of business transacted
    wholly in Missouri and enter on Line 2 the amount of business transacted partly in Missouri and partly outside Missouri.
    Attach an explanation reconciling Line 4 with specific data on Federal Form 1120S.

11.

2.

3.

4.

5.

6.

7.

Amount wholly in Missouri

Amount partly within and partly without Missouri

Amount wholly without Missouri

Total amount (all sources) add Lines 1, 2, and 3

��������������������������������������������� 00

2

3

4

~~~~~~~~~~~~~~~~~~~~ 00

00

00

~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~

5

6

7

One-half of Line 2

Total amount (Missouri) - add Lines 1 and 5

Missouri single factor apportionment fraction (Divide Line 6 by Line 4). Enter on Schedule MO-NRS, Parts 1 and 2, Column (c)

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 00

00~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

%�

1. Average yearly value of real and tangible personal property used in
the business, whether owned or rented.

Land ~~~~~~~~~~~~~~~~~~~~~~~~~~ 00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

Depreciable assets ~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~Inventory and supplies

Other (attach schedule) ~~~~~~~~~~~~~~~~~~

Net annual rental of property, times eight ~~~~~~~~~~

%

%

������������������� 1a

2a

1b

2b

1

2

3

4

2. Wages, salaries, commissions, and other compensation of
employees related to business income

�����������������

3. Sales (gross receipts, less returns and allowances):

(a) Sales delivered or shipped to Missouri purchasers:

(1)

(2)

Shipped from outside Missouri

Shipped from within Missouri

~~~~~~~~~~~~

~~~~~~~~~~~~~

(b) Sales shipped from Missouri to:

~~~~~~~~~~~~(1)

(2)

The United States Government

Purchasers in a state where the taxpayer would not be

taxable (e.g., under Public Law 86-272) ~~~~~~~~~

(c) Other gross receipts (rents, royalties, interest, etc.) ~~~~~~

%

%

������������������������ 3a 3b 00

4. - add percentages on Lines 1, 2, and 3, and divide by factors present (see instructions)

Enter on Schedule MO-NRS, Parts 1 and 2, Column (c). �����������������������������������

S CORPORATION ALLOCATION
AND APPORTIONMENT SCHEDULE

MO-MSS

PART 1 - METHOD TWO -  SINGLE FACTOR APPORTIONMENT

PART 2 - METHOD ONE - THREE FACTOR
APPORTIONMENT

 
 

 
 
 

 
 

TTTTTT

TTT

TTTTTTTTTTTTTTTTTTTTTTT

TTTTTTTTTTTTT

T

MINNESOTA LIMITED, INC. F00370660

X

1,592,401 28,881,586

318,528 26,338,736
1,910,929 55,220,322 3.4606

539,395 7,467,030 7.2237

2,408,677
0

0

0
0

2,408,677 61,421,225 3.9216

4.8686
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CORPORATION NAME MO TAX I.D. NUMBER CHARTER NUMBER FEDERAL I.D. NUMBER

  Directly allocable
nonbusiness income.
Do not allocate
expenses that have
been excluded from
federal taxable
income.

Interest income

Royalties

Rents

Net capital gains

Dividends

Total each column

MO 860-1811 (09-2010)

061352
12-09-10 PFX

SCHEDULE MO-MSS

All income is presumed to be business income unless you can clearly show the income to be nonbusiness income.

EXAMPLE:  

EXAMPLE:

PAGE 2

¥ ALLOCATION OF NONBUSINESS INCOME

GROSS INCOME DIRECTLY RELATED EXPENSES INDIRECTLY RELATED EXPENSES

(1) EVERYWHERE (2) MISSOURI (3) EVERYWHERE (4) MISSOURI (5) EVERYWHERE (6) MISSOURI

1.

2.

3.

4.

5.

6.

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

00

~~ 

~~~ 

~~ 

The following steps must be followed for each distributive share item that is being allocated as nonbusiness income.

Attach an explanation and computations detailing the nature of the nonbusiness or Missouri source income.

Assume $15,000 in total rents of which $12,000 is business income and $3,000 is nonbusiness of which $1,000 is directly

allocated to Missouri income. Assume an apportionment factor of 33.333% (from Part 1, Line 7 or Part 2, Line 4):

Step 1

Step 2

Step 3

$15,000

  -3,000

Total rents

Allocated to Missouri as nonbusiness or Missouri source income

Business income

X 33.333% = 4,000

$12,000

$12,000

Step 4

Step 5

Step 6

Missouri source income

From Step 3

Enter on Schedule MO-NRS, Part 1, Line 3, Column (b).

$  1,000

+  4,000

$  5,000

$  5,000/15,000 = 30% This percentage is entered on Schedule MO-NRS, Part 1, Line 3, Column (c).

Assume S corporation's only activity is a 10 percent ownership in partnership. Partnership's Schedule MO-MSS reflects single

factor with $1,000,000 as wholly within and $275,000 as partly within. S corporation method 2 Single Method Apportionment is

calculated as follows:

1.

2.

3.

4.

5.

6.

7.

Amount wholly in Missouri ($1,000,000 x .10) =

=

=

$100,000

$27,500

0

127,500

Amount wholly within and without Missouri ($275,000 x .10)

Amount wholly without Missouri (0 x .10)

Total amount (all source)

One half of Line 2 13,750

113,750Total Amount (Missouri) add Line 1 and Line 5

Missouri Single Factor Apportionment

(Divide Line 6 by Line 4) Enter on Schedule MO-NRS, Parts 1 and 2,

Column (e). 89.216%

PART 3 - MULTISTATE OR SINGLE FACTOR ALLOCATION

ALLOCATION/APPORTIONMENT OF DISTRIBUTIVE SHARE ITEMS

APPORTIONMENT OF PARTNERSHIP INTEREST

TTTTTT

TTTTTT

TTTTTT

TTTTTT

TTTTTT

MINNESOTA LIMITED, INC. F00370660

37044407

37044407 0
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
MO-1120S              STATE AND LOCAL INCOME TAXES DEDUCTED STATEMENT 1
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

DESCRIPTION                                                         AMOUNT
}}}}}}}}}}}                                                     }}}}}}}}}}}}}}
ILLINOIS TAXES - BASED ON INCOME 4,067.
WISCONSIN TAXES - BASED ON INCOME 327.

}}}}}}}}}}}}}}
4,394.TOTAL TO FORM MO-1120S, LINE 1A

~~~~~~~~~~~~~~

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

STATEMENT(S) 1
15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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061371  12-23-10

Beginning , and Ending

PART I - DISTRIBUTIVE SHARE ITEMS

PART II - DISTRIBUTIVE MISSOURI CREDITS

SHAREHOLDER'S NAME, ADDRESS, AND ZIP CODE SHAREHOLDER'S SS#:

SHAREHOLDER NO. PERCENTAGE

RESIDENCY STATUS: RESIDENT NONRESIDENT

S CORPORATION NAME, ADDRESS, AND ZIP CODE MITS/MO ID NO. FEDERAL ID NO.

������ Shareholder Adjustment - Net Subtraction �Shareholder Adjustment - Net Addition

New or Expanded Business Facility Credit

Development Reserve Credit

Infrastructure Development Credit

Export Finance Credit

Missouri Low Income Housing Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Missouri Business Modernization and Technology (Seed Capital) Credit

Neighborhood Assistance Credit

Affordable Housing Assistance Credit

Enterprise Zone Credit

Small Business Incubator Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Small Business Investment (Capital) Credit

Community Bank Investment Credit

Qualified Research Expense Credit

Special Needs Adoption Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Brownfield Jobs and Investment Credit

Youth Opportunities Credit

Processed Wood Energy Credit

Missouri Business Use Incentives for Large-Scale Development (BUILD) Credit

Maternity Home Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Shelter for Victims of Domestic Violence Credit

Historic Preservation Credit

New Market Tax Credit

Charcoal Producers Credit

Film Production Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Wine and Grape Production Credit

Rebuilding Communities Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Agricultural Product Utilization Contributor Credit

New Generation Cooperative Incentive Credit

Bank Tax Credit for S Corporation shareholders

Family Development Account Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

New Enterprise Creation Credit

Remediation Credit

Rebuilding Communities and Neighborhood Preservation Act Credit

Disabled Access Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Bank Franchise Tax Credit

Demolition Credit

Transportation Development Credit

Development Tax Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Small Business Guaranty Fees Credit

Bond Enhancement Credit

Missouri Quality Jobs Credit

New Enhanced Enterprise Zone Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

������������������������������������������

MISSOURI
SCHEDULE K-1
EQUIVALENT

For Calendar Year 2010, or Fiscal Year
Shareholder's Information

2010

   

JANUARY 1, 2011 MARCH 31, 2011

CHRISTOPHER LEINES 1 50.0000
PO BOX 353
MEDINA, MN 55357 X

MINNESOTA LIMITED, INC.
18640 200TH STREET
BIG LAKE, MN  55309

2,197

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
 1

CONFIDENTIAL

VEC000725

Appellee's App'x
Vol II, p 937

R
EC

EIV
ED

 by M
SC

 5/25/2022 9:09:54 PM



061372
05-01-10

PART II - DISTRIBUTIVE MISSOURI CREDITS - CONTINUED

Dry Fire Hydrant Credit

Children in Crisis Credit

Food Pantry Tax Credit

Family Farms Act Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Pregnancy Resource Credit

Residential Treatment Agency Credit

Distressed Area Land Assemblage Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Qualified Beef Credit

Alternative Fuel Infrastructure Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

�������������������������������������������

MISSOURI SCHEDULE K-1 EQUIVALENT Page 2

CHRISTOPHER LEINES 1

YOUR SHARE OF THE MISSOURI SOURCE INCOME HAS BEEN INCLUDED IN THE
MISSOURI FORM 1040, COMPOSITE TAX RETURN, AND THE RESPECTIVE
INCOME TAX HAS BEEN PAID ON YOUR BEHALF.

COMPOSITE SOURCE INCOME 416,108.
MISSOURI NONRESIDENT TAX 24,966.

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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061371  12-23-10

Beginning , and Ending

PART I - DISTRIBUTIVE SHARE ITEMS

PART II - DISTRIBUTIVE MISSOURI CREDITS

SHAREHOLDER'S NAME, ADDRESS, AND ZIP CODE SHAREHOLDER'S SS#:

SHAREHOLDER NO. PERCENTAGE

RESIDENCY STATUS: RESIDENT NONRESIDENT

S CORPORATION NAME, ADDRESS, AND ZIP CODE MITS/MO ID NO. FEDERAL ID NO.

������ Shareholder Adjustment - Net Subtraction �Shareholder Adjustment - Net Addition

New or Expanded Business Facility Credit

Development Reserve Credit

Infrastructure Development Credit

Export Finance Credit

Missouri Low Income Housing Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Missouri Business Modernization and Technology (Seed Capital) Credit

Neighborhood Assistance Credit

Affordable Housing Assistance Credit

Enterprise Zone Credit

Small Business Incubator Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Small Business Investment (Capital) Credit

Community Bank Investment Credit

Qualified Research Expense Credit

Special Needs Adoption Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Brownfield Jobs and Investment Credit

Youth Opportunities Credit

Processed Wood Energy Credit

Missouri Business Use Incentives for Large-Scale Development (BUILD) Credit

Maternity Home Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Shelter for Victims of Domestic Violence Credit

Historic Preservation Credit

New Market Tax Credit

Charcoal Producers Credit

Film Production Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Wine and Grape Production Credit

Rebuilding Communities Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Agricultural Product Utilization Contributor Credit

New Generation Cooperative Incentive Credit

Bank Tax Credit for S Corporation shareholders

Family Development Account Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

New Enterprise Creation Credit

Remediation Credit

Rebuilding Communities and Neighborhood Preservation Act Credit

Disabled Access Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Bank Franchise Tax Credit

Demolition Credit

Transportation Development Credit

Development Tax Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Small Business Guaranty Fees Credit

Bond Enhancement Credit

Missouri Quality Jobs Credit

New Enhanced Enterprise Zone Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

������������������������������������������

MISSOURI
SCHEDULE K-1
EQUIVALENT

For Calendar Year 2010, or Fiscal Year
Shareholder's Information

2010

   

JANUARY 1, 2011 MARCH 31, 2011

PAULETTE BRITZIUS 2 50.0000
16570 248TH AVENUE N.W.
BIG LAKE, MN 55309 X

MINNESOTA LIMITED, INC.
18640 200TH STREET
BIG LAKE, MN  55309

2,197

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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061372
05-01-10

PART II - DISTRIBUTIVE MISSOURI CREDITS - CONTINUED

Dry Fire Hydrant Credit

Children in Crisis Credit

Food Pantry Tax Credit

Family Farms Act Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Pregnancy Resource Credit

Residential Treatment Agency Credit

Distressed Area Land Assemblage Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Qualified Beef Credit

Alternative Fuel Infrastructure Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

�������������������������������������������

MISSOURI SCHEDULE K-1 EQUIVALENT Page 2

PAULETTE BRITZIUS 2

YOUR SHARE OF THE MISSOURI SOURCE INCOME HAS BEEN INCLUDED IN THE
MISSOURI FORM 1040, COMPOSITE TAX RETURN, AND THE RESPECTIVE
INCOME TAX HAS BEEN PAID ON YOUR BEHALF.

COMPOSITE SOURCE INCOME 416,108.
MISSOURI NONRESIDENT TAX 24,966.

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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M. I. JR, SR

M. I. JR, SR

D
EC

EA
SE

D
 IN

 2
01

0

SOCIAL SECURITY NUMBER SPOUSE'S SOCIAL SECURITY NUMBER

(FIRST)NAME (LAST)

SPOUSE'S (LAST) (FIRST)

COUNTY OF RESIDENCEIN CARE OF NAME (ATTORNEY, EXECUTOR, PERSONAL REPRESENTATIVE, ETC.)

PRESENT ADDRESS (INCLUDE APARTMENT NUMBER OR RURAL ROUTE) CITY, TOWN, OR POST OFFICE, STATE, ZIP CODE

Children's
Trust
Fund

Veterans
Trust
Fund

Elderly Home
Delivered
Meals
Trust Fund

Missouri
National
Guard
Trust Fund

Workers'
Memorial
Trust Fund

Childhood
Lead
Testing
Trust Fund

Missouri
Military
Family Relief
Trust Fund

General
Revenue
Trust Fund

After
School
Retreat
Trust Fund

YOURSELF YOURSELF YOURSELF YOURSELF YOURSELF

SPOUSE SPOUSE SPOUSE SPOUSE SPOUSE

¥  Federal Form 1040, Line 55 minus Lines 45, 63, 64a, 66, 67, and amounts from Forms 8801, 8839 and 8885 on Line 71

¥  Federal Form 1040A, Line 35 minus Lines 40, 41a, 43,  and any alternative minimum tax included on Line 28

¥  Federal Form 1040EZ, Line 11 minus Line 8 and 9a

061001  01-10-11 MO 860-1094 (12-2010) PFX

PLEASE CHECK THE APPROPRIATE BOXES THAT APPLY TO YOURSELF OR YOUR SPOUSE AS OF DECEMBER 31, 2010.

AGE 62 THROUGH 64 AGE 65 OR OLDER BLIND 100% DISABLED NON-OBLIGATED SPOUSE

Yourself Spouse

  (See Box B before checking.)

 (Do not enter federal income tax withheld.)

 Attach copy of your federal return (pgs 1 and 2).

Federal tax deduction -- Enter amount from Line 12 not to exceed $5,000 for individual filer;

$10,000 for combined filers.

 $5,700; 
$8,400; $11,400; 

(DO NOT INCLUDE YOURSELF OR SPOUSE.)

Do not 
include
yourself

or
spouse.(DO NOT INCLUDE YOURSELF OR SPOUSE.)

For Privacy Notice, see instructions.

AMENDED RETURN

NAME AND ADDRESS

IN
C

O
M

E
E

X
E

M
P

T
IO

N
S

 A
N

D
 D

E
D

U
C

T
IO

N
S

MISSOURI DEPARTMENT OF REVENUE

FOR CALENDAR YEAR JAN. 1-DEC. 31, 2010, OR FISCAL YEAR BEGINNING
2010, ENDING 20

CHECK HERE SOFTWARE
VENDOR CODE

You may contribute to any one or all of the trust funds on
Line 45. See instructions for a description of each trust
fund, as well as trust fund codes to enter on Line 45.

I
I
I
I
I
I

I
I
I
I
I
I

1.

2.

3.

4.

5.

6.

Federal adjusted gross income from your 2010 federal return (See worksheet.)

Total additions (from Form MO-A, Part 1, Line 6)

Total income -- Add Lines 1 and 2.

~~~~ 1Y

2Y

3Y

4Y

5Y

1S

2S

3S

4S

5S

~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~

Total subtractions (from Form MO-A, Part 1, Line 14)

Missouri adjusted gross income -- Subtract Line 4 from Line 3.

Total Missouri adjusted gross income -- Add columns 5Y and 5S.

~~~~~~~~~~~~~~~

~~~~~~~~~~~

I������������������� 6

7Y 7S

8.

9.

7. Income percentages - Divide columns 5Y and 5S by total on Line 6. (Must equal 100%)
I
I
I
I

~~~Pension and Social Security/Social Security disability exemption (from Form MO-A, Part 3, Section E.)

Mark your filing status box below and enter the appropriate exemption amount on Line 9.

8

9

A.

B.

C.

E.

F.

G.

Married filing separate (spouse Single - $2,100

NOT filing) - $4,200

Head of household - $3,500

I
I
I
I
I
I

Claimed as a dependent on another person's

federal tax return - $0.00

Married filing joint federal & combined Missouri - $4,200 Qualifying widow(er) with 

dependent child - $3,500D. Married filing separate - $2,100

10. Tax from federal return

I
I
I
I

~~~~~~~~~~~~~~~ 10

11

12

11. Other tax from federal return -- 

12.

13.

14.

Total tax from federal return -- Add Lines 10 and 11.~~~~~~~~~~~~
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 13

14

15

16

17

18

19

20

Missouri standard deduction OR itemized deductions. Single or Married Filing Separate- Head of
Household - Married Filing a Combined Return or Qualifying Widow(er) - If you are age 65
or older, blind, or claimed as a dependent, see your federal return or page 7. If you claimed an additional
standard deduction or you are itemizing, see Form MO-A, Part 2, or Form MO-L �������������

15.

16.

17.

18.

19.

20.

21.

22.

23.

Number of dependents from Federal Form 1040 OR 1040A, Line 6c

~~~~~~~~~~~~~~~~~ X $1,200 =

Number of dependents on Line 15 who are 65 years of age or older and do not

receive Medicaid or state funding ~~ X $1,000 =

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Long-term care insurance deduction

Health care sharing ministry deduction ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Total deductions -- Add Lines 8, 9, 13, 14, 15, 16, 17, and 18

Subtotal -- Subtract Line 19 from Line 6.

~~~~~~~~~~~~~~~~~~~~

������������������������������
I
I
I
I

I
I
I
I

Multiply Line 20 by appropriate percentages (%) on Lines 7Y and 7S. ~~~~~~~~ 21Y

22Y

23Y

21S

22S

23S

Enterprise zone or rural empowerment zone income modification

Subtract Line 22 from Line 21. Enter here and on Line 24.

~~~~~~~~~~

�������������

2010 FORM MO-1040
INDIVIDUAL INCOME TAX RETURN - LONG FORM

00
00
00
00
00

00
00
00
00
00

00
% %

00

00

00
00
00

00

00

00

00
00
00
00
00

00
00
00

00
00
00

019 

 

 

         
         

 

 
 

 
 

 
 

e
e

JAN 1 MAR 31 11

COMPOSITE RETURN

MINNESOTA LIMITED, INC.

18640 200TH STREET BIG LAKE, MN  55309

832,216

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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Enter date of federal amended return, if filed.

Addl. Trust Fund
Code (See Instr.)

Addl. Trust Fund
Code (See Instr.)

Children's
Trust Fund

Workers'
Memorial
Trust Fund

Childhood Lead
Testing Trust
Fund

MO Military
Family Relief
Trust Fund

General Revenue
Trust Fund

After School
Retreat Trust 
Fund

Missouri National
Guard Trust Fund

Veterans
Trust Fund 

Elderly Home
Delivered Meals
Trust Fund

Enter the amt of your
donation in the trust fund

boxes to the right. See inst.
for trust fund codes.

SPOUSE'S SIGNATURE (If filing combined, BOTH must sign)

Missouri tax payments for nonresident partners or S corporation shareholders

Under penalties of perjury, I declare that I have examined this return, including accompanying schedules and statements, and to the best of my knowledge and belief it is true, correct, and
complete. Declaration of preparer (other than taxpayer) is based on all information of which he/she has any knowledge. As provided in Chapter 143, RSMo, a penalty of up to $500 shall be
imposed on any individual who files a frivolous return. I also declare under penalties of perjury that I employ no illegal or unauthorized aliens as defined under federal law and that I am not eligible
for any tax exemption, credit or abatement if I employ such aliens.

E-MAIL ADDRESS PREPARER'S TELEPHONE

SIGNATURE FEIN, SSN, OR PTINDATE PREPARER'S SIGNATURE

DAYTIME TELEPHONE DATEPREPARER'S ADDRESS AND ZIP CODE

MO 860-1094 (12-2010)       PFX
061002  01-14-11

Yourself Spouse

 Attach Form MO-CR and other states' income tax return(s).
Attach

Form MO-NRI and a copy of your federal return if less than 100%.

Attach Forms W-2 and/or 1099

Attach Forms MO-2NR and MO-NRP

Attach Form MO-2ENT.

 Attach Form MO-TC.

Attach Form MO-PTS.

 OVERPAYMENT

45

Sign below 

Department of Revenue, PO BOX 3222, JEFFERSON CITY, MO 65105-3222

 UNDERPAYMENT

 -- Attach Form MO-2210. 

Sign below 

Department of Revenue, PO BOX 3370, JEFFERSON CITY, MO 65105-3370.

If you pay by check, you authorize the Dept. of Revenue to process the check electronically. Any check returned unpaid may be presented again electronically.

 

This form is available upon request in alternative accessible format(s).

T
A

X
P

A
Y

M
E

N
T

S
 /

 C
R

E
D

IT
S

A
M

E
N

D
E

D
 R

E
T

U
R

N

Skip Lines 40-42 if you are not filing an amended return.

R
E

F
U

N
D

A
M

O
U

N
T

 D
U

E
S

IG
N

A
T

U
R

E
24.

25.

26.

Taxable income amount from Lines 23Y and 23S. ~~~~~~~~~~~~~~~~~ 24Y

25Y

26Y

I

I

I

24S

25S

26S

I

I

I

Tax (See tax table in the instructions.) ~~~~~~~~~~~~~~~~~~~~~~

~~~~~Resident credit --
27. Missouri income percentage--Enter 100% unless you are completing Form MO-NRI. 

 Check the box if you
or your spouse is a professional entertainer or a member of a professional athletic team.

~~~~~~~~~~~~~~~~~~~~ 27Y

28Y

29Y

30Y

27S

28S

29S

30S

YOURSELF SPOUSE

28.

29.

30.

31.

Balance - Subtract Line 26 from Line 25; OR

Multiply Line 25 by percentage on Line 27.

I

I

I

I

I

I

I

I

I

I

I

I

~~~~~~~~~~~~~~~~

Other taxes (Check box and attach federal form indicated.)

Lump sum distribution (Form 4972)

Recapture of low income housing credit (Form 8611) ~~~~~~~~~~~

Subtotal -- Add Lines 28 and 29. ~~~~~~~~~~~~~~~~~~~~~~~~~

��������������������������������Total Tax -- Add Lines 30Y and 30S. I

I

I

I

I

I

I

I

I

31

32.

33.

34.

35.

36.

37.

38.

39.

MISSOURI tax withheld -- 

2010 Missouri estimated tax payments (include overpayment from 2009 applied to 2010).

 -- 

Missouri tax payments for nonresident entertainers -- 

~~~~~~~~~~~~~~~~~~~~~~ 32

33

34

35

36

37

38

39

~~~~~~~~~

~

~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~Amount paid with Missouri extension of time to file (Form MO-60).

Miscellaneous tax credits (from Form MO-TC, Line 13) --

Property tax credit -- 

Total payments and credits -- Add Lines 32 through 38.

~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

������������������������

40.

41.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 40

41

I

I

Amount paid on original return.

Overpayment as shown (or adjusted) on original return. ������������������������

INDICATE REASON FOR AMENDING. M   M      D    D      Y    Y

~~~~~~~~~~~~~A.

B.

C.

D.

Federal audit

Net operating loss carryback

Investment tax credit carryback

Correction other than A, B, or C

Enter date of IRS report.

Enter year of loss.

Enter year of credit.

~~~~~~~~~

~~~~~~~

~~

���42. 42Amended Return - total payments and credits. Add Line 40 to Line 39 or subtract Line 41 from Line 39. I

I

I

I

43. If Line 39, or if amended return, Line 42, is larger than Line 31, enter difference

(amount of ) here. ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 43

44. Amount of Line 43 to be applied to your 2011 estimated tax. ���������������������� 44

45.

46. Overpayment  to be refunded to you. Subtract Lines 44 and 45 from Line 43 and enter here. and I

Imail return to: �� 46

I

I

I

I

I

I

If Line 31 is larger than Line 39 or Line 42, enter the difference (amount of ) here.47.

48.

49.

~~~~~ 47

48Underpayment of estimated tax penalty Enter penalty amount here. ~~~~~~~

Total amount due -- Add Lines 47 and 48 and enter here. and mail return and payment to:

Please write your social security

number(s) and daytime phone number on your check or money order (U.S. funds only).

Make payable to Missouri Department of Revenue. ~~~~~~~~~~~~ 49

I authorize the Director of Revenue or delegate to discuss my return and attachments

with the preparer or any member of the preparer's firm. YES NO

~~

00
00
00

00
00
00

% %

00

00
00

00

00
00

00
00
00
00
00
00
00
00
00

00
00

00

00
00

REFUND 00

00
00

00AMOUNT YOU OWE

X

X

   

 
 

 
 
 
 

   

49,933

48,000

48,000

1,933

1,933

X 612-377-4404

JEFFREY STARBIRD P00034491

2501 WAYZATA BOULEVARD
763-262-7000 MINNEAPOLIS, MN 55405-2197 12/12/11

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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FULL PAYMENT OF TAXES MUST BE SUBMITTED BY APRIL 18, 2011 TO AVOID INTEREST AND ADDITIONS TO TAX FOR
FAILURE TO PAY. If you pay by check, you authorize the Department of Revenue to process the check electronically. Any
returned check may be presented again electronically.

061251  10-21-10

MO 860-2715 (10-2010) 019

5.

PLEASE PRINT. MAKE CHECK PAYABLE TO MISSOURI DEPARTMENT OF
REVENUE. MAIL FORM MO-1040V AND PAYMENT TO THE MISSOURI
DEPARTMENT OF REVENUE, P.O. BOX 371, JEFFERSON CITY, MO  65105-0371.

Amount of payment

INDIVIDUAL INCOME TAX
PAYMENT VOUCHER

DOR USE ONLY

1.

2.

3.

4.

Social
security number ~

Name
control ~~~~~

Spouse's social
security number ~

NAME Spouse's name
control ~~~~~

SPOUSE'S NAME

(U.S. funds only) ~

STREET ADDRESS

CITY STATE ZIP CODE

¥ PLEASE SEND CHECK OR MONEY ORDER (U.S. FUNDS ONLY)

MISSOURI DEPARTMENT OF REVENUE
FORM *

*

*

*

MO-1040V

$

*

*

2010

0 0

11111111111111111111111111111111111111111111111111111111111111111111

v

v

.

.

M I N N

MINNESOTA LIMITED, INC. 1 9 3 3

18640 200TH STREET

BIG LAKE, MN  55309

     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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061741
05-01-10

MISSOURI

COMPOSITE INCOME TAX SCHEDULE

TOTALS

Name of S Corporation or Partnership

Tax Preparer's Name

Employer Identification Number

Tax Preparer's Telephone Number

(1)
Nonresident
Owner Name

(2)
Nonresident

Owner Address

(3)
Social Security/ID

Number

(4)
State of

Residence

(5)
Missouri
Taxable
Income

(6)
Missouri

Nonresident
Tax

(7)
Missouri

Estimate Tax
Paid

(8)
MO-2NR
Payments

(9)
Balance Due
or (Refund)

(Year)

For the taxable year beginning                                              ,                ending                                             ,

2011

JAN 1 2011 MAR 31 2011

MINNESOTA LIMITED, INC. 41-0881999

JEFFREY STARBIRD 612-377-4404

PO BOX 353
CHRISTOPHER LEINES MEDINA, MN 55357 MN 416,108. 24,966. 0. 0. 24,966.

16570 248TH AVENUE N.W. MN 416,108. 24,966. 0. 0. 24,966.
PAULETTE BRITZIUS BIG LAKE, MN 55309

49,932. 0. 0. 49,932.
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CCH
062351
12-14-10

Attach a copy of federal Form 1120S and Schedule(s) K-1

Check if: New address

Do not 

Requesting a refund.

Shareholders' Pro Rata Share of Income Items (Form 1120S, Schedule K)

This is your other net rental income or loss.

 This is your total federal income or loss.

Shareholders' Distributive Share of Deduction Items (Form 1120S, Schedule K)

This is your total federal deductions.

This is your federal income from all sources

Shareholders' Distributive Share of Montana Additions and Deductions to Income

 This is your total Montana additions to income.

This is your total Montana deductions to income.

This is your net taxable income (loss)

Shareholders' Distributive Share of Multistate Apportionment and Allocation

This is the total Montana source income for multistate taxpayers

 

 

 

 

For calendar year 2010 or tax year beginning , 2010 and ending

Name FEIN

Mailing Address

City

Federal Business Code/NAICS

State ZIP + 4 State Incorporated in on

Date Qualified in Montana

need Form CLT-4S sent next year. MT Secretary of State ID

Check if this is an initial return

Check if this is a final return

Reason for final return:

Check if this is an amended return

If you check the box above, check below all the reasons for amending your return:

a.

b.

c.

d.

e.

Federal Revenue Agent Report (a complete copy of this report is required)

Apportionment factor changes (attach a statement explaining adjustments)a.

b.

c.

d.

Withdrawn

Dissolved

Merged

Reorganized

Amended federal return

Amended composite return

Other (attach a statement explaining all adjustments in detail)

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

Ordinary business income (loss)

Net rental real estate income (loss) (attach federal Form 8825)

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 1.

2.~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~ 3a.

3b.

a.

b.

c.

Other gross rental income  (loss)

Expenses from other rental activities (attach statement) ~~~~~~~~~~~~~

3c.

4.

5.

6.

7.

8.

9.

10.

11.

Subtract line 3b from line 3a. ~~~~~~~~~~~~~~~~

Interest income

Ordinary dividends

Royalties

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Net short-term capital gain (loss) (attach federal Schedule D, Form 1120S)

Net long-term capital gain (loss) (attach federal Schedule D, Form 1120S)

Net section 1231 gain (loss) (attach federal Form 4797)

~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Other income (loss) (attach detailed statement) ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Add lines 1 through 10 and enter result. ~~~~~~~~~~~~~~

12.

13.

14.

a.

b.

c.

d.

e.

Section 179 deduction (attach federal Form 4562) ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 12a.

12b.

12c.

12d.

12e.

13.

14.

Contributions

Investment interest expense

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~Section 59(e)(2) expenditures (attach detailed statement)

Other deductions (attach detailed statement) ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Add lines 12a through 12e and enter result. ~~~~~~~~~~~~~~

Subtract line 13 from line 11. ~~~~~~~~~~~~~~~~~

15.

16.

17.

a.

b.

c.

Interest and dividends not taxable under the Internal Revenue Code ~~~~~~~ 15a.

15b.

15c.

Taxes based on income or profits

Other additions (attach a detailed statement)

~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~

Add lines 15a, 15b, and 15c; enter result. ~~~~~~~~~ 15.

a.

b.

c.

Interest on U.S. government obligations (attach statement)

Deduction for purchasing recycled material (attach Form RCYL)

Other deductions (attach detailed statement)

~~~~~~~~~~~ 16a.

16b.

16c.

~~~~~~~~~

~~~~~~~~~~~~~~~~~~

Add lines 16a, 16b, and 16c; enter result. ~~~~~~~~ 16.

17.Add lines 14 and 15, then subtract line 16 from that result. ~~~~~~

18.

19.

20.

Income apportioned to Montana. Multiply line 17 X % from Schedule I, line 5 ~~~~~~~~ 18.

19.

20.

Income allocated to Montana. Enter the income or loss allocated directly to Montana (see instructions)

Add lines 18 and 19; enter result. 

~~~~

~~~~

Form CLT-4S

2010 Montana S Corporation Information and Composite Tax Return
S

00
00

00
00
00
00
00
00
00

00
00

00
00
00
00
00
00
00

00

00
00

00
00
00

00
00

00
00
00

00
00
00

0101 03312011

MINNESOTA LIMITED INC
237990

18640 200TH STREET
MN 03211959

BIG LAKE MN 55309
01012009

X

X

17089417

37044407

54133824

300

300
54133524

498722

498722

54632246

.0000 0

0

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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MONTANA

CCH

062352
11-24-10

 

This is your total return payments.

This is your amount due or (overpaid).

This is your total penalties and interest.

This is the amount you owe.

This is your overpayment. Enter as a positive number.

This is your refund.

Did you know?

Declaration

Printed

X

Questions? 

revenue.mt.gov/efile

 

25.

 

Form CLT-4S, Page 2 FEIN

21.

22.

Enter your Montana total composite tax from Schedule III, column F ~~~~~~~~~~~~~~~~~~~~~~ 21.

22.Enter the amount of total shareholder withholding from Schedule III, column G ~~~~~~~~~~~~~~~~~

23. a.

b.

c.

d.

e.

Total Montana mineral royalty tax withheld as reported on federal Form(s) 1099

Mineral royalty tax withheld attributable to Montana residents

23a.

23b.

23c.

23d.

~~~~~~~~~

Mineral royalty tax withheld attributable to nonresidents not reporting on

Schedule IV ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Add lines 23b and 23c. This is the total mineral royalty tax withheld reported

by shareholders on their income tax returns ~~~~~~~~~~~~~~~~~~

Subtract line 23d from 23a. This is the mineral royalty tax withheld attributable to nonresidents reporting

on Schedule IV ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 23e.

24. a.

b.

c.

d.

e.

f.

g.

2009 overpayment applied to 2010

2010 estimated payments

~~~~~~~~~~~~~~~~~~~~~~ 24a.

24b.

24c.

24d.

24e.

24f.

~~~~~~~~~~~~~~~~~~~~~~~~~~~

2010 extension payment

Montana income tax withheld. Attach Form PT-WH

For amended returns only - payments made with original return

~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~

~~~~~~~~

For amended returns only - previously issued refunds (see instructions) ~~~~

Add lines 24a through 24e; then subtract line 24f. ~~~~~~~~~~~~ 24g.

25.Add lines 21 and 22, then subtract lines 23e and 24g. ~~~~~~~~~

26. a.

b.

c.

d.

e.

f.

S corporation information return late filing penalty ~~~~~~~~~~~~~~~ 26a.

26b.

26c.

26d.

26e.

Interest on underpayment of estimated composite tax

Composite income tax return late filing penalty

Late payment penalty

~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Interest ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Add lines 26a through 26e. ~~~~~~~~~~~~~~~~~~~~ 26f.

27.

28.

29.

30.

31.

Add lines 25 and 26f; enter the result here ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 27.

28.

29.

If line 27 results in an amount due, enter it here. ~~~~~~~~~~~~~~~~~

If line 27 results in an overpayment, enter it here. ~~~

Enter the amount from line 29 that you want applied to your 2011 composite

estimated tax ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 30.

Subtract line 30 from line 29 and enter the amount here. ~~~~~~~~~~~~~~~~~~ 31.

For Direct Deposit of

your refund, complete 1,

2, 3 and 4. Please see

instructions.

1.

3.

4.

RTN # 2. ACCT #

If using direct deposit, you are required to mark one box.

Is this refund going to an account that is located outside of the United States or its territories?

| Checking Savings

Yes No

Name, address and telephone number of paid preparer Check this box and attach

a copy of your federal

Form 7004 to receive your

Montana extension.

You have e-file options.

PTIN, SSN or FEIN of paid preparer:

May the DOR discuss this return with your tax preparer? Yes No

This return has to be signed by one of the following: president, vice president, treasurer, assistant treasurer, or chief accounting officer.

 - Under penalties of false swearing, I declare that I have examined this return, including accompanying schedules and statements, and

to the best of my knowledge and belief, it is true, correct and complete.

Signature of officer Date  name and title Telephone number

Call us toll free at (866) 859-2254 (in Helena, 444-6900), or TDD (406) 444-2830 for hearing impaired.

Calculation of Amount Owed or Refund

S Corporation Montana Mineral Royalty Tax Withheld

Return Payments

Penalties and Interest (see instructions)

Amount Owed or Refund

e-file

00
00

00

00
00

00

00
00
00

00

00
00

00

00

00
00
00
00
00
00

00
00
00
00
00

00

MINNESOTA LIMITED INC

110

110
-110

-110

110

110

JEFFREY STARBIRD
, 612-377-4404

P00034491

X

12 12 11 763-262-7000
OFFICER

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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CCH

062353
01-18-11

1. Property Factor:

Total Property Value 

This is your property factor.

2. Payroll Factor:

Total Payroll Value

This is your payroll factor.

Sales (Gross Receipts) Factor:3.

Total Sales Value 

This is your sales factor.

4.

5.

This is the sum of your factors.

This is your apportionment factor.

Property of unconsolidated subsidiaries included in combined unitary group

Form CLT-4S, Page 3 FEIN

Enter amounts in columns A and B. Enter percentages in column C. A. Everywhere B. Montana C. Factor

Use average value for real and tangible personal property

1a.

1b.

1c.

1d.

1e.

1f.

1g.

1h.

1i.

1j.

1k.

1l.

1m.

Land

Buildings

Machinery

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 1a.

1b.

1c.

1d.

1e.

1f.

1g.

1h.

1i.

1j.

1k.

1l.

1m.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Equipment

Furniture and fixtures

Leases and leased property

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~

Inventories

Depletable assets

Supplies and other

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~

Property of foreign subsidiaries included in combined unitary group ~~

~~

Property of pass-through entities included in combined unitary group

Multiply amount of rents by 8 and enter result

~

~~~~~~~~~~~~~

add lines 1a through 1m ~~~~~~~~~~~~~~~~~

Divide the total in column B by the total in column A. Multiply the result by 100. ~~~~~~~~~ 1. %

2a.

2b.

Compensation of officers

Salaries and wages

~~~~~~~~~~~~~~~~~~~~~~~ 2a.

2b.

2c.

2d.

2e.

2f.

2g.

~~~~~~~~~~~~~~~~~~~~~~~~~~

Payroll included in:

2c.

2d.

2e.

2f.

2g.

Costs of goods sold

Other expenses and deductions

~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~

Payroll of foreign subsidiaries included in combined unitary group ~~~

Payroll of unconsolidated subsidiaries included in combined unitary

group ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Payroll of pass-through entities included in combined unitary group ~~

 add lines 2a through 2g ~~~~~~~~~~~~~~~~~~

Divide the total in column B by the total in column A. Multiply the result by 100. ~~~~~~~~~ 2. %

3a.

3b.

3c.

3d.

3e.

3f.

3g.

3h.

3i.

3j.

Gross sales, less returns and allowances ~~~~~~~~~~~~~~~~ 3a.

Sales delivered or shipped to Montana purchasers:

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~(1)

(2)

Shipped from outside Montana

Shipped from within Montana

3b.

3b.

3c.

3c.

(1)

(2)

(1)

(2)

3d.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Sales shipped from Montana to:

(1)

(2)

United States government

Purchasers in a state where the taxpayer is not taxable

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~

Sales other than sales of tangible personal property (i.e. service income) ~~~~~~~~~~~~~

Net gains reported on federal Schedule D and federal Form 4797 ~~~~ 3e.

3f.

3g.

3h.

3i.

3j.

Other gross receipts (rents, royalties, interest, etc) ~~~~~~~~~~~

Sales (receipts) of foreign subsidiaries included in combined unitary

group ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Sales (receipts) of unconsolidated subsidiaries included in combined

unitary group ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Sales (receipts) of pass-through entities included in combined unitary

group ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Less: All intercompany transactions ~~~~~~~~~~~~~~~~~~

add lines 3a through 3j ~~~~~~~~~~~~~~~~~~~

Divide the total in column B by the total in column A. Multiply the result by 100. ~~~~~~~~~~ 3.

4.

5.

%

%

%

Add the percentages on lines 1, 2, and 3 in column C. ~~~~~~~~~~~~~~~~~~~

Divide the total percentage on line 4, column C, by the number of factors that can be included in the calculation.

If there is a value in column A for a factor category (Property, Payroll, or Sales) you should include this factor as 

part of the calculation (see instructions). Enter the results here and also insert in Form CLT-4S, page 1, line 18.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Schedule I - Apportionment Factors for Multistate S Corporations

00
00
00
00
00
00
00
00
00
00
00
00
00
00

00
00
00
00
00
00
00
00
00
00
00
00
00
00

00
00

00
00
00

00
00
00

00
00

00
00
00

00
00
00

00

00
00

00
00
00
00
00

00

00

00
00
00

00
00

00

00

00
00
00

STMT 1  

MINNESOTA LIMITED INC

28881586 0

26338736 0
55220322 0

.0000

7467030

7467030
.0000

21093137

0
0

0
0

57758549
21978478

100830164
.0000
.0000

.0000

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
 3

CONFIDENTIAL

VEC000736

Appellee's App'x
Vol II, p 948

R
EC

EIV
ED

 by M
SC

 5/25/2022 9:09:54 PM



062354
11-24-10 CCH

Type of Credit Amount of

Credit

Amount

of Credit

Recapture
Type of Credit Recapture

Form CLT-4S, Page 4 FEIN

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

14.

15.

16.

17.

18.

Montana Dependent Care Assistance Credit

Montana College Contribution Credit

Health Insurance for Uninsured Montanans Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~ attach Form DCAC

attach Form CC

attach Form HI

attach Form RCYL

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~

Montana Recycle Credit ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Alternative Energy Production Credit

Contractor's Gross Receipts Tax Credit

Alternative Fuel Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ attach Form AEPC

attach supporting schedule

attach Form AFCR

attach Form IUFC

~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Infrastructure Users Fee Credit

Qualified Endowment Credit

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

attach Form QEC~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Historic Property Preservation Credit ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ attach federal Form 3468

Increase Research and Development Activities Credit ~~~~~~~~~~~~~~~~~~~~~~ attach Form RSCH

attach Forms MINE-CERT and MINE-CREDMineral and Coal Exploration Incentive Credit

Empowerment Zone Credit

Film Production Credit

~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ attach Form FPC

Biodiesel Blending and Storage Credit ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ attach Form BBSC

Oilseed Crushing and Biodiesel/Biolubricant Production Credit ~~~~~~~~~~~~~~~~~~~ attach Form OSC

Insure Montana Small Business Health Insurance Credit.

Business FEIN:

Temporary Emergency Lodging Credit ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ attach Form TELC

19.

20.

21.

22.

23.

Qualified Endowment Credit Recapture ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Historic Property Preservation Credit Recapture ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Film Production Credit Recapture ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Biodiesel Blending and Storage Credit Recapture ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Oilseed Crushing and Biodiesel/Biolubricant Production Credit Recapture ~~~~~~~~~~~~~~~~~~~~~~~~

Any credit or credit recapture from an S corporation has to be attributed to its shareholders using the same proportion that is used when it reported

that shareholder's income or loss for Montana income tax purposes. Please attach a detailed breakdown that shows each shareholder's share of the

credit or credit recapture.

Please notify each shareholder of the amount of credit available to that shareholder by using Montana Schedule K-1.

Schedule II - Montana S Corporation Tax Credits

00

00
00

00
00

00
00

00
00

00
00

00
00

00
00

00

00
00

00

00
00

00
00

MINNESOTA LIMITED INC

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
MT CLT-4S P3                      OTHER SALES STATEMENT 1
}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

DESCRIPTION                                           EVERYWHERE    MONTANA
}}}}}}}}}}}                                          }}}}}}}}}}}} }}}}}}}}}}}}
OTHER RECEIPTS 21978478.00

}}}}}}}}}}}}
21978478.00

0.00
}}}}}}}}}}}}

0.00TOTAL TO FORM CLT-4S, SCHEDULE I, LINE 3F
~~~~~~~~~~~~ ~~~~~~~~~~~~

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

STATEMENT(S) 1
15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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SSN

FEIN

SSN

FEIN

SSN

FEIN

SSN

FEIN

SSN

FEIN

SSN

FEIN

SSN

FEIN

CCH
062355
11-24-10

Section A: Resident Shareholders

A B C D

For each nonresident shareholder, complete

ONLY one of these three columns: F, G or H.

Please refer to the instructions for Schedule III.Section B: Nonresident Individual Shareholders or Second Tier Pass-Through Entity Owners

A B C D E F G H

Form CLT-4S, Page 5 FEIN

Summary Schedule of Income and Supplemental Information

Name
Street Address or P O Box

City / State / ZIP Code

Montana Source
Income

(see instructions)

Identification Number
SSN/FEIN

Ownership
 %

Shareholder Withholding:

Composite Income Tax:

yes

yes

no

no

1.

2.

3.

4.

Number of Resident Shareholders

Number of Nonresident Shareholders

Total Number of Shareholders

Section A Totals

Federal Income
from Entity

(from federal
Schedule K-1)

Composite Income
Tax (from Schedule

IV, column H)

Shareholder
Withholding (see

instructions)

Consent
Agreement

(year)

Name
Street Address or P O Box

City / State / ZIP Code

Identification Number
SSN/FEIN

Ownership
 %

Montana Source
Income

(see instructions)

1.

2.

3.

Section B Totals

Total of Sections A and B, columns C and D

Transfer the total from Column F to Form CLT-4S, page 2, line 21.

Transfer the total from Column G to Form CLT-4S, page 2, line 22.

Use additional sheets if necessary or you may use a document with columns ordered as shown above.

Schedule III - Montana S Corporation Information

00

00

00

00
00

00

00

00

00
00

00

00

00

00

00

00

00

00

00

00

00

MINNESOTA LIMITED INC

X

X

2
2

CHRISTOPHER LEINES
PO BOX 353
MEDINA MN 55357 50.00 249361 27066763 0 0

PAULETTE BRITZIUS
16570 248TH AVENUE
BIG LAKE MN 55309 50.00 249361 27066761 0 0

100.00 498722
100.00 498722

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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062356  11-24-10 CCH

Schedule IV - Montana S Corporation Composite Income Tax Schedule

Eligible Participating Shareholders: 

Part I

Part II

If Your Taxable 
Income Is
More Than

But Not
More Than

Multiply Your
Taxable

Income By

And 
Subtract

This Is
Your
Tax

If Your Taxable 
Income Is More

Than

But Not
More Than

Multiply Your
Taxable

Income By

And 
Subtract

This Is
Your
Tax

Calculate Montana
taxable income.

Subtract column D
from column C then
subtract column E

from the result.

FEIN

An eligible participant is a shareholder who is a nonresident individual or a pass-through entity whose only Montana source income for the tax year is from
this entity and from other pass-through entities who have elected to file a composite return and pay a composite tax on behalf of the eligible participating shareholder. The entity must retain an
executed power of attorney signed by the eligible participating shareholder, authorizing the S corporation to file a composite return and act on the shareholder's behalf.

Enter the number of participating shareholders Composite Tax Ratio

Enter below in columns A through H the required information and amounts for each eligible participating shareholder.

A

Social security 
number or

federal employer
identification number

B C D E F G H
Montana composite
income tax. Multiply

column G times
composite tax ratio

from Part I.

Shareholders' share
of federal income

from entity

Standard
deduction

Exemption
$2,130

Enter the appropriate
tax from the tax table

below.
Name

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

12.

13.

Column H Total

Transfer the amounts from column H to Form CLT-4S, Schedule III, Section B, column F.

Use additional sheets if necessary or
you may use a document with columns
ordered as shown above.

$0

$2,600

$4,600

$6,900

2,600

4,600

6,900

9,400

$

$

$

$

1% (0.010)

2% (0.020)

3% (0.030)

4% (0.040)

$0

$26

$72

$141

$9,400

$12,100

$12,100

$15,600

5% (0.050)

6% (0.060)

6.9% (0.069)

$235

$356

$496More Than $15,600

Form CLT-4S, Page 6

00
00

00
00
00
00

00
00
00
00
00

00
00

00
00

00
00
00
00

00
00
00
00
00

00
00

00
00

00
00
00
00

00
00
00
00
00

00
00

00
00

00
00
00
00

00
00
00
00
00

00
00

00
00

00
00
00
00

00
00
00
00
00

00
00

00
00

00
00
00
00

00
00
00
00
00

00
00
00

MINNESOTA LIMITED INC

2 0%

CHRISTOPHER LEINES 27066763 3990 2130 27060643 1866688 0
PAULETTE BRITZIUS 27066761 3990 2130 27060641 1866688 0

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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For the calendar year 2010, or tax year beginning and ending

A

B

A

B

C

D

E

F

A

B

Montana additions to income

Montana deductions from income

P
ar

t 1
P

as
s-

Th
ro

ug
h 

En
tit

y
In

fo
rm

at
io

n

P
ar

t 2
P

ar
tn

er
/S

ha
re

ho
ld

er
 In

fo
rm

at
io

n

Check this box if partner/shareholder is a nonresident:

If a nonresident, please check this box if a Montana

Form PT-AGR has been filed for partner/shareholder:

P
ar

t 3
 -

 
A

ll 
P

ar
tn

er
s/

S
ha

re
ho

ld
er

s 
 -

 M
on

ta
na

 A
dj

us
tm

en
ts

P
ar

t 4
N

on
re

si
de

nt
 P

ar
tn

er
/S

ha
re

ho
ld

er
 O

nl
y 

-
M

on
ta

na
 S

ou
rc

e 
In

co
m

e 
(L

os
s)

P
ar

t 5
S

up
pl

em
en

ta
l

In
fo

rm
at

io
n

Insure Montana Small Business Health Insurance credit. Business FEIN

Check applicable boxes: Form CLT-4S Form PR-1 Amended Schedule K-1 Final Schedule K-1

Entity's federal employer identification number (FEIN)

Entity's name and mailing address

Partner's/shareholder's identifying number (SSN/FEIN)

Partner's/shareholder's name and mailing address

What type of entity is this partner/shareholder? Partner's: Beginning Ending

Profit

Loss

Capital

Shareholder's percentage of stock ownership

1.

2.

3.

Federal tax-exempt interest

Taxes based on income or profits

Other additions. List type

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ A1.

A2.

A3.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

and amount

1.

2.

3.

Interest from U.S. Treasury obligations

Deduction for purchasing recycle material

Other deductions. List type

~~~~~~~~~~~~~~~~~~~~~~~~~~ B1.

B2.

B3.

~~~~~~~~~~~~~~~~~~~~~~~~

and amount

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

Ordinary business income (loss)

Net rental real estate income (loss)

Other net rental income (loss)

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Guaranteed payments

Interest income

Ordinary dividends

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Royalties ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Net short-term capital gain (loss)

Net long-term capital gain (loss)

Net section 1231 gain (loss)

Other income (loss). List type

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

and amount

1.

2.

3.

4.

5.

Montana composite income tax paid on behalf of partner/shareholder

Montana income tax withheld on behalf of partner/shareholder

~~~~~~~~~~~ 1.

2.

3.

4.

5.

~~~~~~~~~~~~~~

Premiums for Insure Montana Small Business Health Insurance credit expenses

Montana mineral royalty tax withheld

~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~

Other information. List type and amount

1.

2.

3.

Contractor's gross receipts tax credit

Other credit/recapture information. List type

1.

2.

3.

~~~~~~~~~~~~~~~~~~~~~~~~~~~

and amount

(CLT-4S and PR-1)
Partner's/Shareholder's Share of Income (Loss), Deductions, Credits, etc.

Montana Schedule K-1

00
00
00

00
00
00

00
00
00
00
00
00

00
00
00
00
00

00
00
00
00
00
00
00
00

1

0101 03312011

X X

MINNESOTA LIMITED INC
18640 200TH STREET
BIG LAKE, MN 55309

CHRISTOPHER LEINES
PO BOX 353
MEDINA, MN 55357

INDIVIDUAL

X

50.000000

249361

0

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
SCHEDULE K-1 FOOTNOTES

}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

COMPOSITE RETURN FILED ON YOUR BEHALF.  NO SEPARATE
INDIVIDUAL TAX FILINGS REQUIRED.

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

SHAREHOLDER 1
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For the calendar year 2010, or tax year beginning and ending

A

B

A

B

C

D

E

F

A

B

Montana additions to income

Montana deductions from income

P
ar

t 1
P

as
s-

Th
ro

ug
h 

En
tit

y
In

fo
rm

at
io

n

P
ar

t 2
P

ar
tn

er
/S

ha
re

ho
ld

er
 In

fo
rm

at
io

n

Check this box if partner/shareholder is a nonresident:

If a nonresident, please check this box if a Montana

Form PT-AGR has been filed for partner/shareholder:

P
ar

t 3
 -

 
A

ll 
P

ar
tn

er
s/

S
ha

re
ho

ld
er

s 
 -

 M
on

ta
na

 A
dj

us
tm

en
ts

P
ar

t 4
N

on
re

si
de

nt
 P

ar
tn

er
/S

ha
re

ho
ld

er
 O

nl
y 

-
M

on
ta

na
 S

ou
rc

e 
In

co
m

e 
(L

os
s)

P
ar

t 5
S

up
pl

em
en

ta
l

In
fo

rm
at

io
n

Insure Montana Small Business Health Insurance credit. Business FEIN

Check applicable boxes: Form CLT-4S Form PR-1 Amended Schedule K-1 Final Schedule K-1

Entity's federal employer identification number (FEIN)

Entity's name and mailing address

Partner's/shareholder's identifying number (SSN/FEIN)

Partner's/shareholder's name and mailing address

What type of entity is this partner/shareholder? Partner's: Beginning Ending

Profit

Loss

Capital

Shareholder's percentage of stock ownership

1.

2.

3.

Federal tax-exempt interest

Taxes based on income or profits

Other additions. List type

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ A1.

A2.

A3.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

and amount

1.

2.

3.

Interest from U.S. Treasury obligations

Deduction for purchasing recycle material

Other deductions. List type

~~~~~~~~~~~~~~~~~~~~~~~~~~ B1.

B2.

B3.

~~~~~~~~~~~~~~~~~~~~~~~~

and amount

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

Ordinary business income (loss)

Net rental real estate income (loss)

Other net rental income (loss)

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

11.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Guaranteed payments

Interest income

Ordinary dividends

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Royalties ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Net short-term capital gain (loss)

Net long-term capital gain (loss)

Net section 1231 gain (loss)

Other income (loss). List type

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

and amount

1.

2.

3.

4.

5.

Montana composite income tax paid on behalf of partner/shareholder

Montana income tax withheld on behalf of partner/shareholder

~~~~~~~~~~~ 1.

2.

3.

4.

5.

~~~~~~~~~~~~~~

Premiums for Insure Montana Small Business Health Insurance credit expenses

Montana mineral royalty tax withheld

~~~~~~

~~~~~~~~~~~~~~~~~~~~~~~~~~~

Other information. List type and amount

1.

2.

3.

Contractor's gross receipts tax credit

Other credit/recapture information. List type

1.

2.

3.

~~~~~~~~~~~~~~~~~~~~~~~~~~~

and amount

(CLT-4S and PR-1)
Partner's/Shareholder's Share of Income (Loss), Deductions, Credits, etc.

Montana Schedule K-1

00
00
00

00
00
00

00
00
00
00
00
00

00
00
00
00
00

00
00
00
00
00
00
00
00

2

0101 03312011

X X

MINNESOTA LIMITED INC
18640 200TH STREET
BIG LAKE, MN 55309

PAULETTE BRITZIUS
16570 248TH AVENUE N.W.
BIG LAKE, MN 55309

INDIVIDUAL

X

50.000000

249361

0

15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
SCHEDULE K-1 FOOTNOTES

}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}}

COMPOSITE RETURN FILED ON YOUR BEHALF.  NO SEPARATE
INDIVIDUAL TAX FILINGS REQUIRED.

MINNESOTA LIMITED, INC.                                           
}}}}}}}}}}}}}}}}}}}}}}}                                           }}}}}}}}}}

SHAREHOLDER 2
15491212 766681 30250.201     2010.05030 MINNESOTA LIMITED, INC.     30250_03
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Bridges Court Reporting Page: 1

  1                    STATE OF MICHIGAN
                    COURT OF CLAIMS

  2                  ______________________

  3             Court of Claims No. 17-000107-MT
              Honorable Michael J. Talbot

  4

  5   VECTREN INFRASTRUCTURE       )
  SERVICES CORP.,              )

  6   SUCCESSOR-IN-INTEREST TO     )
  MINNESOTA LIMITED, INC.,     )

  7                                )
        Plaintiff,             )

  8                                )
        -vs-                   )

  9                                )
  MICHIGAN DEPARTMENT OF       )

 10   TREASURY,                    )
                               )

 11         Defendant.             )

 12

 13           DEPOSITION UPON ORAL EXAMINATION OF:

 14                 DOUGLAS S. BANNING, JR.,

 15

     the deponent produced and sworn before me,
 16      Joyce E. Shinault, a Notary Public at large,

     in and for the State of Indiana, taken on
 17      behalf of the Defendant, at the offices of

     MVerge Headquarters, 8850 Crawfordsville
 18      Road, Indianapolis, Indiana, on the 16th day

     of March, 2018, pursuant to notice thereof.
 19

 20

 21

 22

 23
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  1                  (The witness is sworn by the court

  2       reporter at 9:35 a.m., at which time the

  3       following proceedings are had:)

  4                  DOUGLAS S. BANNING, JR.,

  5       having been first duly sworn to tell the

  6       truth, the whole truth, and nothing but the

  7       truth relating to said matter, is examined

  8       and testifies as follows:

  9                  MR. THOMPSON:  Let the record

 10       reflect this is the deposition of Douglas

 11       Banning, taken pursuant to notice and

 12       agreement of counsel, and to be utilized for

 13       all purposes permitted under the Michigan

 14       court rules.  This deposition is being

 15       conducted remotely, so I am located at the

 16       Attorney General's office here in Lansing,

 17       Michigan, while the witness and opposing

 18       counsel are located in Indianapolis, Indiana;

 19       is that correct?

 20                  THE WITNESS:  Correct.

 21       DIRECT EXAMINATION,

 22          QUESTIONS BY MR. THOMPSON:

 23   Q.  Mr. Banning, have you ever had your

 24       deposition taken before?
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  1       sentence or that region.

  2   Q.  Now, let me ask you this.  What about the

  3       Antrim shale basin, what if I just

  4       disqualified it from your consideration of

  5       developing that region?

  6   A.  Yeah, it didn't disqualify -- we didn't

  7       consider the Antrim shale basin.  I mean, we

  8       just considered the customer base and the

  9       geographic territories in which they worked.

 10       We did not specifically acquire it to look at

 11       any shale plays other than Marcellus, Utica,

 12       and the Bakken.

 13   Q.  Okay.  So as I understand your testimony so

 14       far, you were generally looking to expand

 15       your own territory and prospects, right?

 16   A.  Yeah.  As I said, we had a small group that

 17       we felt like we could take advantage of

 18       market opportunities with a more seasoned,

 19       larger management team.

 20   Q.  So when you talk about the Marcellus and

 21       Bakken shales, what was, I guess, better

 22       about those shales than the Antrim shale?

 23   A.  I don't believe there was anything better or

 24       worse.  It's what we were familiar with and
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  1       You can answer.

  2   A.  Yes, that would be correct.  That's --

  3       Enbridge and Koch and Minnesota Pipe Line,

  4       all the customers we talked about, are new

  5       customers to us.

  6   Q.  So while you might be familiar with customers

  7       in other regions like you're saying in the

  8       Marcellus and Bakken regions, you're really

  9       looking to develop a larger customer base,

 10       right?

 11                  MS. GANDHI:  Objection to form.

 12       You can answer.

 13   A.  Yeah, I thought I've already answered this.

 14       Yes, we got new customers within the

 15       acquisition.

 16   Q.  So, I guess, wouldn't your lack of

 17       familiarity with the Antrim region kind of be

 18       a plus insofar as you're trying to expand

 19       your territory and customer base?

 20                  MS. GANDHI:  Objection to form.

 21   A.  Sure, it would be a plus, but it didn't

 22       really enter into our acquisition criteria as

 23       far as whether we wanted to acquire it or

 24       not.
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  1   Q.  So the Antrim shale formation is right in the

  2       company's geographic sweet spot?

  3   A.  That's what the sentence says, yes.

  4   Q.  Okay.  And the fact that, for example, the

  5       Antrim shale formation is in the company's

  6       geographic sweet spot, that's not something

  7       that you guys would have considered?

  8                  MS. GANDHI:  Asked and answered.

  9       You can respond.

 10   A.  Yeah, I'd have to admit, prior to today, I

 11       don't even know that I've even understood

 12       that there was an Antrim shale play in

 13       Michigan.

 14   Q.  Okay.  But you did review this offering

 15       memorandum back when you were doing the

 16       acquisition?

 17   A.  Yeah, the offering memorandums are put

 18       together by investments bankers, and they

 19       just take public information and regurgitate

 20       it into, you know, market data.  We have much

 21       more sophisticated market data.

 22   Q.  But this is a document that you would have

 23       reviewed back at the time that you were

 24       considering the acquisition?
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I. INTRODUCTION

The new Michigan Business Tax (MBT)' apportionment provisions
mark a significant departure from their predecessor, the Single Business
Tax (SBT),2 both in terms of the sales factor definition and sourcing
methodology. The sales factor rules reflect a consistent MBT theme-
taxation of business should reflect activity in the market.

The MBT apportions the tax base exclusively based on sales and
utilizes sourcing rules to determine sales based on where customers are
located.3 Unlike the SBT, payroll and property factors are not used and
the so-called "cost-of-performance" sales factor numerator sourcing rules
are replaced with market-based sourcing.4 In addition, the MBT has no

t Attorney, Ford Motor Company, Office of Tax Counsel. B.A., 1994, Hillsdale
College; J.D., 1999 Wake Forest University School of Law. I would like to thank Monika
Jelic, Managing Counsel, Ford Motor Company, Office of Tax Counsel and Tom Cornett
for their comments on drafts of this article.

1. MICH. CoMp. LAWS ANN. § 208.1101(2) (West Supp. 2007).
2. MICH. CoMP. LAWS ANN. § 208.1 (West 2003).
3. MICH. COMp. LAWS ANN. § 208.1301(2) (West Supp. 2007).
4. See MICH. COMp. LAWS ANN. § 208.1305 (West Supp. 2007), amended by 2007

Mich. Pub. Acts 205.

1395
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THE WAYNE LAW REVIEW

form of throw-back or throw-out rule.5 MBT policymakers viewed these
SBT apportionment provisions as inconsistent with rewarding
investments made within Michigan 6 and less reflective of the modem
commercial marketplace which spans state and national borders.
Michigan policymakers are not alone in reforms toward market-driven
rules for determining tax base sourcing. Some notable examples include
recent amendments to corporate income tax laws in Illinois 7 and Maine. 8

The Ohio Commercial Activities Tax, 9 enacted in 2005, taxes Ohio
receipts as determined by where the customer is or benefit is received.
Several other state tax reform efforts have looked at market sourcing, and
the Multistate Tax Commission is working on policy revisions to deal
with arising problems with cost of performance-based sourcing.' 0

II. GENEALOGY OF MBT's APPORTIONMENT PROVISIONS

Like that of many states, Michigan business tax law for the last half
of the 20th century followed multistate income tax apportionment
approaches similar to or based on the Uniform Division of Income for
Tax Purposes Act (UDITPA)." Both the SBT Act' 2 and the Michigan

5. See MICH. CoMP. LAWS § 208.52(c) (1998), repealed by MICH. COMP. LAWS ANN.
§ 208.151 (West Supp. 2007). See also 1998 Mich. Pub. Acts 225 (repealing the SBT
throwback rule).

6. According to the MBT Act, the legislature undertook MBT tax reform as an
opportunity for economic development:

It is the intent of the legislature that the tax levied under this act and the various
credits available under this act will serve to improve the economic condition of
this state, foster continued and diverse economic growth in this state, and
enable this state to compete fairly and effectively in the world marketplace for
economic development opportunities that will provide for and protect the
health, safety, and welfare of the citizens of this state, now and in the future.

MICH. COMP. LAWS ANN. § 208.1101(2) (West Supp. 2007).
7. See 2007 Ill. Legis. Serv. Pub. Acts 95-233 (West), amended by 35 ILL. COMP.

STAT. ANN. 5/304 (2007).
8. See 2007 Me. Legis. Serv. 240 (West).
9. OHIo REv. CODE ANN. § 5751.01 (West Supp. 2007).

10. See Megan R. Mahony & Kenneth S. Lee, Should Third-Party Costs Be
Considered for State Income Tax Sourcing Purposes?, 44 STATE TAX NOTES 721, 724
(2007) (discussing a number of issues dealing with applying the cost of performance
rules to services and the resulting efforts of MTC and others to reform these rules).

11. See Unif. Div. of Income for Tax Purposes Act of 1957. UDITPA was adopted in
1957 by the National Conference of Commissioners on Uniform State Laws after decades
of attempts by state tax administrators and others to develop more uniform methods of
state income taxation. UDITPA gained state adoption slowly until the creation of the
Multistate Tax Compact ("Compact") in 1961. Id; see also Multistate Tax Compact art.
IV (describing UDITPA statutory language recommendations). The Multistate Tax
Commission "MTC" was created by member states adopting the Compact with the
mission of developing policies to enable uniformity in state taxation. The MTC
developed regulations to serve as templates for state-level administrative regulations in
1971 and revised it in 1973. See James H. Peters & Benjamin F. Miller, Apportionability

1396 [Vol. 53:1395
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1397

Income Tax Act (ITA) 13 follow the UDITPA pattern. Prior to the ITA,
the Michigan legislature amended the Business Activities Tax to adopt a
UDITPA-like equally-weighted three-factor apportionment formula
(property, payroll, and sales) in 1955.14 The UDITPA was intended to
provide a uniform method of measuring business activity in order to
enable the division of taxable income among the states. The
apportionment provisions are intended to provide a mechanism to assign
income to the various states in which a taxpayer has business activity.
According to the UDITPA drafters, use of the average of property,
payroll and sales factors provided an approximate of measured business
activity, and was not intended to be a precise representation of income
earned in a jurisdiction. 15 The U.S. Supreme Court has acknowledged
time and again that the purposes of utilization of an apportionment
formula include a reasonable measurement of income attributable to the
taxing state, but precision is not required.16 Many Court decisions have
upheld the UDITPA approach as applied in various states, but the Court
has expressly not dictated that any particular formula is required.17

Changes in the economy have altered how business is done and the
UDITPA's factors for measuring business activity may no longer be
representative for many business enterprises. Even UDITPA's supporters
acknowledge the need to modernize the 1950s-era provisions to reflect
today's business environment. 18

Over time, UDITPA's equally-weighted apportionment formula
based on property, payroll and sales factors' 9 has been amended by the
majority of adopting states to more heavily or exclusively weight the
sales factor. As of late 2007, only nine states continue to require equal
weighting of the sales factor for business taxes.2° In contrast, fifteen

in State Income Taxation: The Uniform Division of Income for Tax Purposes Act and
Allied- Signal, 60 TAX LAW 57, 102-03 (2006) [hereinafter Peters & Miller].

12. MICH. COmp. LAWS §§ 208.1-.145 (2003), repealed by MICH. COMP. LAWS ANN. §
208.151 (West Supp. 2007).

13. See generally MICH. COMp. LAWS ANN. § 206.1 (West 2003).
14. See MICH. COMP. LAWS § 205.553 (repealed 1959).
15. See Peters & Miller, supra note 11.
16. See generally Moorman Mfg. Co. v. Bair, 437 U.S. 267, 273 (1978). See also

Container Corp. of Am. v. Franchise Tax Bd. 463 U.S. 159, 169 (1980); Trinova Corp. v.
Mich. Dep't of Treasury, 498 U.S. 358, 382-83 (1991).

17. Moorman Mfg., 437 U.S. at 274.
18. See Benjamin F. Miller, Current Problems with UDITPA and Possible Solutions,

28 STATE TAX NoTES 125, 125 (2005). See also William Hays Weissman, A Look at the
MTC's Rationale for "Revising" UDITPA, 44 STATE TAx NOTES 903 (2007).

19. Unif. Div. of Income for Tax Purposes Act of 1957 § 9.
20. See JOHN C. HEALY & MICHAEL S. SCHADEWALD, MULTISTATE CORPORATE TAX

GUIDE 2007, 600-200 (2007). States requiring equally-weighted apportionment based
on property, payroll and sales are: Alabama, Alaska, Delaware, Hawaii, Montana, New
Mexico, North Dakota, Rhode Island and Washington D.C. Id. In two others, Kansas and
Oklahoma, the general rule requires equally-weighted three-factor apportionment;
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THE WAYNE LAW REVIEW

states have enacted single sales-factor apportionment formulas for all
taxpayers. 2

1 As Michigan policymakers observed, sales-factor-only
apportionment is viewed as a workable incentive tool for in-state
economic development and is one particular incentive tool the U.S.
Supreme Court has specifically ruled permissible.12

In addition to changes in factor weighting, the sourcing rules for
determining the sales factor numerator under the UDITPA are being
increasingly abandoned. Especially, as the sales factor is more heavily
represented in the formula, there is additional scrutiny on what receipts
are included in the sales factor and how these items will be determined
by taxing jurisdictions. The UDITPA sales factor rules for both sales of
tangible personal property and for "other than" sales of tangible personal
property rely on the reflection of production inputs in the factor. As
states move away from using inputs to measure apportionment in
general, by eliminating the property and payroll factors, at the same time
there are efforts to measure sales without regard to those same or similar
factors in the form of costs of performance rules.

In the case of sales "other than sales of tangible personal property,"
The UDITPA's sourcing rules measure the sales numerator according to
where the majority of the income producing activities are incurred, based
on the costs of performance of such activity.23 UDITPA section 17 reads:

Sales other than sales of tangible personal property, are in this state
if:

(a) the income-producing activity is performed in this state; or

(b) the income-producing activity is performed both in and
outside this state and a greater proportion of the income-
producing activity is performed in this state than in any other

24state, based on costs of performance.

The all-or-nothing sourcing of services based on the location of the
greater proportion of activities in subsection (b) has been particularly

however, each allows that taxpayers meeting certain in-state investment thresholds may
elect to use only the sales factor. Id.

21. Id. The fifteen states that have enacted sales-factor-only sourcing (some are
phasing this rule in over a period of tax years) are Connecticut, Georgia, Illinois, Iowa,
Maine, Michigan, Mississippi, Nebraska, New York, Oregon, South Carolina, Texas,
Wisconsin, Indiana, and Minnesota. Id. In addition, four other states allow single sales
factor apportionment for certain industries (typically manufacturing): Louisiana,
Maryland, Massachusetts and New Mexico. Id.

22. See Jordan M. Goodman et al., Single-Factor Sales Apportionment: A Tax
Incentive for the Future, 7 J. MULTISTATE TAX'N 196, 197 (1997) (discussing the effect
of economic development and providing a constitutional analysis of single factor sales
apportionment).

23. Unif. Div. of Income for Tax Purposes Act of 1957 § 17.
24. Id.

1398 [Vol. 53:1395
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1399

troublesome for states utilizing the UDITPA language. States have varied
in their administrative and judicial interpretation of what activities will
be considered in determining costs and what constitutes an "activity." In
Michigan in particular, the cost of performance rule has been applied to
deprive a taxpayer of the ability to apportion sales among jurisdictions.
In Ammex, Inc. v. Department of Treasury,25 the Michigan Court of
Appeals applied the cost of performance rule to source all services to
Michigan for SBT purposes since the greater proportion, though not all,

26of income producing activities were in Michigan.
The Multistate Tax Commission and the National Conference of

Commissioners on Uniform State Laws (NCCUSL) have ongoing efforts
to review the UDITPA and the MTC regulations in light of issues like
this.2 7 According to Miller:

[W]hen UDITPA was promulgated, sales of other than tangible
property were not significant. Those sales represented a minority
of the sales of business generally. In addition, many of the
receipts generated by those activities had traditionally been
treated as income that was specifically allocated to a single
jurisdiction. Our economy has changed in 50 years, and sales of
other than tangible property represent the majority of sales of the
United States and world businesses. The UDITPA rules in this
area need to be revised to reflect the location of the customer
who is purchasing the service or intangible.28

In addition, although the general rule for sourcing tangible property
sales is based on the destination of the goods, UDITPA contains a
"throw-back" rule, which requires that sales of tangible property
originating in the state are to be included in the numerator of the sales
factor of the originating state if the taxpayer is not taxable in the
destination state.2 9

Michigan legislators eliminated the SBT throw-back rule in 199830
and began phasing-in apportionment, based more heavily on the sales
factor.3 The ITA3 2 continues to equally-weight 33 property, payroll and

25. 273 Mich. App. 623 (2007), appeal denied, 480 Mich. 883 (2007).
26. Ammex, 273 Mich. App. at 626.
27. See Multistate Tax Commission, available at http://www.mtc.gov (last visited

June 19, 2008); see also Weissman, supra note 18.
28. Miller, supra note 18, at 125.
29. Unif. Div. of Income for Tax Purposes Act of 1957 § 16(b)(2).
30. See MICH. COMP. LAWS § 208.52(c) (2003), repealed by MICH. COMP. LAWS ANN.

§ 208.151 (West Supp. 2007). See 1998 Mich. Pub. Acts 225 (repealing the SBT
throwback rule).

31. See MICH. Comp. LAWS §§ 208.45-.45(a) (2003), repealed by MICH. COMP. LAWS
ANN. § 208.151 (West Supp. 2007).

32. As enacted, the Michigan Income Tax Act (1967 Mich. Pub. Acts. 281) taxed the
income of both business entities and individuals. See MiCH. CoM. LAWS ANN. § 206
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THE WAYNE LAW REVIEW

sales for purposes of apportioning the business income of Michigan
personal income taxpayers as well as employing a throw-back rule.34 The
MBT apportionment provisions continue on the SBT path of reducing the
reliance on measuring multistate taxes based on inputs.

A table referencing comparable apportionment provisions of the
MBT, SBT (as in effect for tax years in calendar year 2007) and
UDITPA and MTC is included in the final section of this article.

III. SALES STATUTORY DEFINITION-SECTION 115(1)

In addition to differences in what factors are used to apportion the
tax bases to Michigan, fundamental differences exist between the MBT
and its predecessors in the definition of sales itself. The MBT generally
broadly defines sales to include the amounts received from all types of a
taxpayer's business activities.35 MCL section 208.1115(1) reads:

(1) "Sale" or "sales" means, except as provided in subdivision
(e), the amounts received by the taxpayer as consideration from
the following:

(a) The transfer of title to, or possession of, property that is stock
in trade or other property of a kind that would properly be
included in the inventory of the taxpayer if on hand at the close
of the tax period or property held by the taxpayer primarily for
sale to customers in the ordinary course of the taxpayer's trade
or business. For intangible property, the amounts received shall
be limited to any gain received from the disposition of that
property.

(b) The performance of services that constitute business
activities.

(c) The rental, lease, licensing, or use of tangible or intangible
property, including interest, that constitutes business activity.

(d) Any combination of business activities described in
subdivisions (a), (b), and (c).

(West 2003). With the enactment of the SBT Act in 1975, the income tax act provisions
relating to taxation of business entities were repealed, but the ITA continues to be applied
to personal income taxation of individuals. See Jack E. Mitchell, Taxes Repealed and
Amended, 22 WAYNE L. REv. 1029 (1976).

33. See MICH. COmp. LAWS ANN. § 206.115 (West 2003).
34. See MICH. CoM. LAWS ANN. § 206.122(b) (West 2003).
35. MICH. COMP. LAWS ANN. § 208.1115 (West Supp. 2007).
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1401

(e) For taxpayers not engaged in any other business activities,
sales include interest, dividends, and other income from
investment assets and activities and from trading assets and
activities.36

Sales of property in a taxpayer's ordinary course of business are
generally measured as gross "amounts received as consideration" for
such sales.37 The exception is the sale of intangible property, for which
sales only include the net gain received from disposition of the
property.38

According to the statute, amounts received for services and rent,
licensing fees, and interest are included in "sales" if such items
"constitute[s] business activity" of the taxpayer.39

For taxpayers with no other business activities, "sales" includes
income from investment activities and assets and trading assets and
activities.40 The statute states that interest, dividends and other income
from such activities are included in sales for apportionment purposes.4 '
Presumably, income from investment activities for those engaged in any
other form of business activity are not included in sales and therefore not
used for measuring tax bases attributable to Michigan.

Although the definition of sales for the MBT is similar to the SBT
definition, the terms are not identical. For example, the SBT definition 42

did not explicitly include interest income for an entity other than a
"financial organization,"4 3 which would have deducted such income
from its SBT tax base.

Another important reference is the MBT Act definition of "business
activity." 44 "Business activity" is defined as:

[The] transfer or legal or equitable title to or rental of property,
whether real, personal, or mixed, tangible or intangible, or the
performance of services, or a combination thereof, made or
engaged in, or caused to be made or engaged in, whether in
intrastate, interstate, or foreign commerce, with the object of
gain, benefit, or advantage, whether direct or indirect, to the
taxpayer or to others, but does not include the services rendered

36. MICH. COMp. LAWS ANN. § 208.1115(1) (West Supp. 2007).
37. Id.
38. Id.
39. Id.
40. Id.
41. Id.
42. MICH. COMp. LAWS § 208.7(1)(b) (2003), repealed by MICH. CoIP. LAWS Ann. §

208.151 (West Supp. 2007). But see Prulease, Inc. v. Mich. Dep't of Treasury, MTT, No.
91414, 400-199 (July 8, 1992).

43. MICH. COMp. LAWS § 208.10(4) (2003), repealed by MICH. CoMp. LAWS ANN. §
208.151 (West Supp. 2007).

44. MICH. CoMp. LAWS ANN. § 208.1105(1) (West 2003).
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THE WAYNE LAW REVIEW

by an employee to his or her employer or services as a director
of a corporation. Although an activity may be incidental to
another or to other or his or her business activities, each activity
shall be considered to be business engaged in within the meaning
of this act.45

The sales definition in MCL section 208.115 limits inclusion of
"amounts received by the taxpayer as consideration" for the activities
discussed in subdivisions (b) through (e) to those that constitute business
activity for the taxpayer.46

The definition of "business activity" for MBT is largely the same as
the term in the SBT Act.47 The SBT Act contained an exclusion for a
"casual transaction" that is not included in the MBT Act statutory
language.48  However, the Michigan Department of Treasury
("Department") has posted guidance for taxpayers in the form of
Michigan Business Tax Frequently Asked Questions (FAQ) on a number
of issues, including apportionment.49 Question "Ap1" asks whether the
"occasional sale" of assets by a taxpayer [is] a sale for apportionment
purposes. 50 According to the Department:

No, so long as the assets sold are neither stock in trade nor
inventory and are not held by the taxpayer for the sale to
customers in the ordinary course of the taxpayer's business ....
For example, the occasional and isolated sale of a desk by a law
firm is not a "sale" under MCL 208.1115; the desk does not
constitute stock in trade or inventory to the law firm and is not
held by the taxpayer in primarily for sale to customers in the
ordinary course of the law firm's business. In contrast, if the law
firm operates a program under which office furniture is routinely
and systematically sold at auction, then such sales would be
"sales" under MCL 208.1115."'

The FAQ provides a form of exclusion for a "casual" or isolated
transaction through the Department's interpretation of "sales" of tangible
property,52 at least for apportionment purposes. The Department's

45. Id.
46. MICH. CoMp. LAWS § 208.1115(1) (2003).
47. MICH. COMP. LAWS § 208.3(2) (2003), repealed by MICH. COMP. LAWS ANN. §

208.151 (West Supp. 2007).
48. Id.
49. See Apl, Frequently Asked Questions, Michigan Business Tax, Mich. Taxes,

Dep't of Treasury, available at http://www.michigan.gov/taxes (accessed from homepage
by entering "ApI" into Search box) (last visited June 18, 2008).

50. Id.
51. Id.
52. Id.
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1403

response in FAQ ApI continues to explain that "[i]f a transaction is not a
sale under MCL 208.1115, it will be excluded from both the numerator
and denominator of the sales factor. 'Sales' under MCL 208.1115 may
still be included in the business income and modified gross receipts tax
bases. 53

This FAQ seems to indicate that items that are not "sales" may
nonetheless be items of income or gross receipts that would be included
in the respective tax bases without any kind of factor representation. The
SBT provisions included a rule that excluded items from the sales
definition if not included in the tax base 54 for dividends, interest and
royalties deducted from the tax base under MCL section 208.9(7). The
MBT Act provides no such rule for either the business income or
modified gross receipts tax base. However, the limitation of "sales" to
items derived from business activity and references to that term in the
business income definition may create a different result for that base than
the seemingly expansive definition of gross receipts used for the
modified gross receipts base.

The definition of "sales" for UDITPA purposes is generally "all
gross receipts of the taxpayer not allocated [under non-business income
rules]." 55 The MTC regulations added a definition of the term "gross
receipts" in 2001.56 Since UDITPA attempts to distinguish between
"business income" and investment income of a taxpayer, the MBT
provisions may produce a similar result, but there is limited ability to
rely on these concepts and other state tax laws based on UDITPA for
interpretive guidance of the MBT.

IV. APPORTIONMENT-CHAPTER 3

The MBT Act apportionment provisions are contained in Chapter
3.57 These apportionment provisions apply to both the business income
tax and modified gross receipts tax bases in Chapter 2.58 Similar rules
apply for banks under Chapter 2B. 59

As noted above, the MBT apportionment is based exclusively on
sales as defined in MCL section 208.1115. As a general rule, no
property, payroll or other factors are used to determine MBT

53. Id.
54. MICH. COMP. LAWS § 208.7(1)(b) (2003), repealed by MICH. COMP. LAWS ANN. §

208.151 (West Supp. 2007).
55. Unif. Div. of Income for Tax Purposes Act of 1957 § 1(g).
56. MICH. COMP. LAWS ANN. § 208.1111 (West Supp. 2007).
57. MICH. COMP. LAWS ANN. § 208.1301 (West Supp. 2007).
58. MICH. COMp. LAWS ANN. § 208.1201 (West Supp. 2007).
59. See MICH. COMp. LAWS ANN. § 208.1263 (West Supp. 2007). This article

addresses only general provisions applicable to the Chapter 2 business income tax and
modified gross receipts tax bases. See MICH. CoMp. LAWS ANN. § 208.1235 (West Supp.
2007). It does not attempt to address the apportionment provisions relating to the tax
bases provided for Insurance Companies in Chapter 2A or Banks in Chapter 2B. See id.
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THE WAYNE LAW REVIEW

apportionment.6 ° MCL section 208.1303(1) states: "Except as otherwise
provided in subsection (2) and section 311, the sales factor is a fraction,
the numerator of which is the total sales of the taxpayer in this state
during the tax year and the denominator of which is the total sales of the
taxpayer everywhere during the tax year." 6'

The Act provides that a taxpayer must apportion its tax bases if its
business activities are "subject to tax both within and outside of this
state., 62 MCL section 208.1301(3) defines "subject to tax in another
state" to mean that the state has jurisdiction to impose "a business
privilege tax, a net income tax, a franchise tax measured by net income, a
franchise tax for the privilege of doing business, or a corporate stock tax
or a tax of the type imposed under this act in that state" 63 without regard
to whether or not the state in fact imposes such a tax.64 This "right to
apportion" provision is the same rule as applied for SBT purposes and is
similar to the rule in the UDITPA and the Michigan ITA. The
jurisdictional standards set forth for MBT purposes in section 200 are
likely to be interpreted to apply to the right to apportion provisions and
could therefore have a significant impact on taxpayers with only a small
portion of their activities outside of Michigan. These taxpayers may find
their activities are not "confined solely" to Michigan under this rule and
therefore would not be required to allocate all of their sales to Michigan
under MCL section 208.1301(2).

V. SOURCING RULEs-MBT ACT SECTIONS 305 AND 311

The sales factor numerator is determined according to sourcing rules
set out in sections 208.1305 and 208.1311 of the MBT Act. Unlike many
state statutes which provide only the general rule and rely on interpretive
guidance in the form of regulations and otherwise from the tax
authorities, the MBT apportionment sourcing provisions are specific
statutory directives. In section 305 of the MBT there are extensive rules
regarding sourcing of sales for numerous specific types of receipts and a
default rule in MCL section 208.1311 for receipts not otherwise
specified. MCL section 208.1311 's default rule reinforces the
overarching theme that policymakers intended the MBT to utilize
market-based rules to determine the Michigan sales numerator by
providing that "[a]ll other receipts not otherwise sourced under this act
shall be sourced based on where the benefit to the customer is received
or, if where the benefit to the customer is received cannot be determined,
to the customer's location.' 65

60. MICH. CoMP. LAWS ANN. § 208.1303 (West Supp. 2007).
61. Id.
62. MICH. CoMP. LAWS ANN. § 208.1301(2) (West Supp. 2007).
63. MICH. CoMP. LAWS ANN. § 208.1301(3)(a) (West Supp. 2007).
64. MICH. CoMP. LAWS ANN. § 208.1301(3)(b) (West Supp. 2007).
65. MICH. CoMP. LAWS ANN. § 208.1311 (West Supp. 2007).
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1405

As a general rule, the MBT sourcing rules look to the type of activity
generating the sale rather than to a classification of the type of business
receiving the income.66 This is a significant difference from the SBT's
use of special apportionment provisions for "financial organizations,"
"transportation companies," and oil and gas pipelines. 67 The MBT
acknowledges that many business enterprises are multifaceted and may
have income from a variety of sources, particularly within a unitary
business group of entities. There are two primary reasons behind this.
First, it attempts to ensure that two businesses with identical business
activities should source sales the same way under the MBT provisions;
whereas with SBT classification requirements that was not always the
case. For example, receipts from transportation services are sourced the
same way for all businesses with such activity for MBT purposes. 68

There is no need to determine whether the entity is predominantly
engaged in transportation services, financial services, telecommuni-
cations services, or any other type of business before determining how its
sales are sourced to Michigan. The taxpayer and the Department will
look at the receipts themselves to determine how they are to be
sourced.69 It is also apparent that policymakers believe that the ability to
manipulate special classifications to achieve better tax planning results
will also be reduced by eliminating these distinctions.

66. But see MICH. COMP. LAWS ANN. § 208.1307 (West Supp. 2007). One of the few
areas where the MBT Act provides special rules based on the type of business rather than
type of receipt is "spun-off corporations." This is a remnant of the SBT provisions
included as economic development tools in the 1990s when automakers divested
themselves of their parts operations. See MICH. COMP. LAWS § 208.54 (2003), repealed
by MICH. COMP. LAWS ANN. § 208.151 (West Supp. 2007). Generally, the provisions
allow the spun-off corporation, upon meeting its own Michigan investment requirements,
to exclude sales to its former parent company from its sales factor for a specified period
of years. Since these provisions are not used widely by taxpayers due to the nature of the
investment requirements, they will not be discussed in this article.

67. MICH. COMP. LAWS §§ 208.56-.57, 208.65 (2003), repealed by MICH. COMP.
LAWS ANN. § 208.151 (West Supp. 2007).

68. See U5, Frequently Asked Questions, Mich. Business Tax, Mich. Taxes, Dep't of
Treasury, available at http://www.michigan.gov/taxes (accessed from homepage by
entering "U5" into Search box) (last visited June 18, 2008).

How are the business income and modified gross receipts tax bases apportioned
for a unitary business group that includes both transportation companies and
companies other than transportation companies?
Sales are sourced to Michigan and elsewhere under MCL 208.1305. Receipts
from transportation services provided by a transportation company or any other
company are sourced according to MCL 208.1305(11), (12). Receipts from
transportation services are then combined with other receipts or sales of that
member and those of other members of the unitary business group in the
numerator and denominator to compute the sales factor. Although
transportation services are subject to a specific sourcing rule, transportation
companies do not - and receipts from transportation services are not -
apportioned separately.

Id.
69. MICH. COMP. LAWS ANN. § 208.1305 (West Supp. 2007).
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THE WAYNE LAW REVIEW

In general, the statutory rules are based on the SBT Act in
organization and to some degree, content in the case of transportation
services rules. Where the SBT rule was inconsistent with MBT
objectives, inadequate, or missing, the MBT borrows from language
from states with market sourcing statutes like Minnesota, Georgia and
Wisconsin.70

VI. THE RULES THEMSELVES

Rules for the sourcing of receipts from property-including selling,
leasing, renting or licensing-are in subsection (1) of MCL section
305. 71

The sale of tangible property is sourced based on the ultimate
destination of the product. While similar to the SBT rule, the MBT
specifies that the ultimate destination is where a product ultimately
comes to rest. 72 MCL 208.1305(1)(a) reads:

Sales of tangible personal property are in this state if the property is
shipped or delivered, or, in the case of electricity and gas, the contract
requires the property to be shipped or delivered, to any purchaser within
this state based on the ultimate destination at the point that the property
comes to rest regardless of the free on board point or other conditions of
the sales.73

The ultimate destination provisions are not unfamiliar to multistate
taxpayers in general and SBT and other state guidance on drop shipments
and customer picked-up dock sales could be followed in Michigan.74

However, since the definition of sales does differ from UDITPA, there
are likely to be distinctions there. An SBT Letter Ruling concludes that
"dock sales" or "pick-up sales" are Michigan sales "[e]ven though the
purchaser took legal title and delivery of the goods in Indiana, the
immediate 'pick-up' and transportation of the merchandise to Michigan
will cause the sale to be included in the Michigan sales factor.",75 The
qualification in the MBT Act that the ultimate destination is measured
"at the point that the property comes to rest" may negate the requirement
implied in Letter Ruling 1988-107 that there must be immediate
transportation of the dock sale property outside (or inside) the state.76 In

70. See, e.g., GA. COMP. R. & REGS. § 560-7-7-.03(5)(c)(1) (West 2005), MINN. STAT.
ANN. § 290.191(5)(b) (West 2007), Wis. STAT. ANN. §§ 71.25(9)(d)-(h) (West 2008).

71. MICH. COMP. LAws ANN. §§ 208.1305(1)(a)-(e) (West Supp. 2007).
72. Id.
73. Id.
74. Unif. Div. of Income for Tax Purposes Act of 1957 § 16(d).
75. LR 1988-107, see CCH MICH. TAX REP. at 355-088 (1988) (emphasis added).
76. Another source of guidance for Michigan SBT purposes exists with regard to

sales of property under the "foreign person" apportionment provisions, MICH. COMP.
LAws ANN. § 208.51(2) (West 2003) and MICH. CoMy. LAws ANN. § 208.19(5)(a) (West
2003) in Single Business Tax Base for a Foreign Person, Revenue Administrative
Bulletin (RAB) 2001-2, (June 19, 2001). That RAB outlined a location of title transfer
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1407

an SBT case involving Ammex, Inc., the Michigan Court of Appeals
rejected the taxpayer's arguments that sales to customers of a "duty-free"
shop at the Canadian border were "dock sales" even though the goods
were immediately transported outside of Michigan since "the customer is
not simply 'picking-up' a good that, if shipped by the seller, would be
considered a Canadian sale."' 7 Other states have also found dock sales
rules problematic, thus resulting in recent legislative activity. 78 For
example, in Indiana, the legislature reacted to an Indiana Tax Court
decision, Miller Brewing Co. v. Indiana Department of State Revenue,79

which held that the title transfer and subsequent transport of products by
third-party contract carriers were not Indiana sales under the dock sales
rules once the products were picked-up at the seller's Wisconsin loading
dock."°

The additional MBT language may help resolve controversies over
defining dock sales and interpretations for transactions involving storage
temporarily at a warehouse in Michigan. However, since taxpayer facts
always differ, this provision may not resolve all questions regarding
when and how the destination determination is measured.

The MBT also clarifies that sales relating to contracts for electricity
and gas use the sourcing rule for tangible personal property, specifically
looking to where the contract requires the electricity or gas to be
delivered. 8' The classification of electricity and gas as tangible property
is consistent with provisions in the sales and use tax laws and appears to
extend to contracts for the provision of gas and electricity, which
contracts could have been classified as intangible rights rather than as
tangible property. 2

The specific rule for receipts derived from transactions involving
real property located in Michigan is: "Receipts from the sale, lease,
rental, or licensing of real property are in this state if that property is
located in this state." 83 This sourcing provision should not imply that

rules for products produced outside the U.S. but sold within the U.S. See Revenue
Administrative Bulletin, June 19, 2001, available at www.michigan.gov/taxes (accessed
from homepage by entering "2001-2" into Search box) (last visited June 18, 2008). There
is no comparable provision in the MBT Act for calculation of foreign person's tax base;
but the same treaty and federal law provisions that resulted in the SBT rule are likely to
be applied for MBT purposes. Guidance is likely to be required to address how the
business income tax and modified gross receipts tax bases may differ with regard to
application of this rule.

77. Ammex, Inc. v. Dep't. of Treasury, 732 N.W.2d 116 (Mich. Ct. App. 2007),
appeal denied, 738 N.W.2d 225 (Mich. 2007).

78. See, e.g., Miller Brewing Co. v. Ind. Dep't of State Revenue, 831 N.E.2d 859
(Ind. T.C. 2005).

79. Id.
80. Id.
81. MICH. COMp. LAWS ANN. § 208.1305(1)(a) (West Supp. 2007).
82. Id.
83. MICH. Comp. LAWS ANN. § 208.1305(l)(b) (West Supp. 2007).
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THE WAYNE LAW REVIEW

these items necessarily constitute "sales" under MCL section
208.1115(1). As discussed above, the definition of sales relies on the
definition of "business activity" and the Department has already begun to
issue guidance in the form of FAQs regarding the interrelationship
between sales and the tax bases.84 The statutory provisions for these
transactions involving real property follow the MTC regulations dealing
with special rules for certain income producing activities.85

For rental income associated with tangible property (other than the
specific rule for real property and mobile tangible property), the sales
numerator includes transactions for property used by a taxpayer's
customer (lessee or renter) within Michigan. A proration of the use
within Michigan compared to other locations is allowed. 7
Acknowledging that the taxpayer may not have perfect information
regarding the physical location of the customer's use of the property, the
statute specifically provides that in the event that the physical location of
the property is "unknown or cannot be determined," the place where the
customer obtained possession is used. 88 The statute reads:

Receipts from the lease or rental of tangible personal property
are sales in this state to the extent that the property is utilized in
this state. The extent of utilization of tangible personal property
in this state is determined by multiplying the receipts by a
fraction, the numerator of which is the number of days of
physical location of the property in this state during the lease or
rental period in the tax year and the denominator of which is the
number of days of physical location of the property everywhere
during all lease or rental periods in the tax year. If the physical
location of the property during the lease or rental period is
unknown or cannot be determined, the tangible personal property
is utilized in the state in which the property was located at the
time the lease or rental payer obtained possession.89

Although no definition of "mobile transportation property" is
included in the MBT itself, other tax law definitions are likely to be used
to determine that items such as aircraft, railroad rail cars, and
commercial heavy trucks are included in "mobile transportation
property. ' 9

" Automobiles are generally not considered "mobile

84. See Apl, Frequently Asked Questions, Michigan Business Tax, Mich. Taxes,
Dep't of Treasury, supra note 49.

85. See MTC 17.4(B)(a) (2007).
86. MICH. COMP. LAws ANN. § 208.1305(1)(c) (West Supp. 2007).
87. Id.
88. Id.
89. Id.
90. See MICH. CoMP. LAWS ANN. § 208.1305(1)(d) (West 2007).
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1409

transportation property." 91 Furthermore, MCL section 208.1305(1)(d)
indicates that the lease or rental of such mobile transportation property is
sourced to Michigan if used, or, if use cannot be determined, has a
"principal base of operations" within the state. 92

Like the rules relating to real property, these sourcing rules in
sections 305(c) and (d) are similar to guidance in the MTC Regulations
with regard to these activities. 93

Similar to the rule for such receipts in Minnesota, the use of
intangible property, generally royalty or licensing income, is sourced to
Michigan if the purchaser uses the property within the state. 94

Furthermore, "intangible property is used in this state if the purchaser
uses the intangible property or the rights to the intangible property in the
regular course of its business operations in this state, regardless of the
location of the purchaser's customers." 95

If the intangible property is used in more than one state, the royalties
are apportioned pro rata according to the portion of use in each of the
states. 96 If information is not available to determine the location of use of
the intangible property, the statute allows for exclusion of the royalties
from both the numerator and the denominator. 97

91. Id.
92. ICH. COMP. LAWS ANN. § 208.1305(l)(d) (West Supp. 2007) reads:

Receipts from the lease or rental of mobile transportation property owned by
the taxpayer are in this state to the extent that the property is used in this state.
The extent an aircraft will be deemed to be used in this state and the amount of
receipts that is to be included in the numerator of this state's sales factor is
determined by multiplying all the receipts from the lease or rental of the aircraft
by a fraction, the numerator of the fraction is the number of landings of the
aircraft in this state and the denominator of the fraction is the total number of
landings of the aircraft. If the extent of the use of any transportation property
within this state cannot be determined, then the receipts are in this state if the
property has its principal base of operations in this state.

Id.
93. See MTC Reg. IV 4(B)(b) (2007).
94. According to MICH. CoMp. LAWS ANN. § 208.1305(l)(e) (West Supp. 2007):

Royalties and other income received for the use of or for the privilege of using
intangible property, including patents, know-how, formulas, designs, processes,
patterns, copyrights, trade names, service names, franchises, licenses, contracts,
customer lists, computer software, or similar items, are attributed to the state in
which the property is used by the purchaser. If the property is used in more than
1 state, the royalties or other income shall be apportioned to this state pro rata
according to the portion of use in this state. If the portion of use in this state
cannot be determined, the royalties or other income shall be excluded from
both the numerator and the denominator. Intangible property is used in this
state if the purchaser uses the intangible property or the rights to the intangible
property in the regular course of its business operations in this state, regardless
of the location of the purchaser's customers.

Id.
95. Id.
96. Id.
97. Id.
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THE WAYNE LAW REVIEW

The statute lists the types of intangible property as sources of royalty
income for apportionment purposes, including: "patents, know-how,
formulas, designs, processes, patterns, copyrights, trade names, service
names, franchises, licenses, contracts, customer lists, computer software,
or similar items .. ,98

Rules for services are in subsection (2) of MCL section 208.1305. 99

The basic rule for sourcing services is the most significant area of
departure from the SBT and the UDITPA rules.' 00 For MBT purposes,
services are sourced based on where the benefit of the service is enjoyed
by the customer.' 0 ' The SBT cost of performance rule sources sales
based on where the direct or indirect costs of performing each sale are
located. 10 2 Even without the MBT statutory distinctions, the Michigan
Department of Treasury has distinguished its interpretation of sourcing
for tangible property from MTC regulations and other guidance. 10 3

Specifically, although the SBT proposed rules (which notoriously never
took effect) mirrored MTC regulations under UDITPA section 16, 104

subsequent guidance in the form of an Internal Policy Directive (IPD
2006-8) narrowly defines costs of performance. 10 5 The IPD indicates:
"[a] costs 10 6 of performance analysis is not applied to the total business
activity of a taxpayer, but to each sale separately."'' 0 7 Michigan's
interpretation of the cost of performance rule, which is to look at each
"sale" or contract for service as a separate "transaction," is a classic

98. Id. This is the only definition of royalties in the MBT Act. Although the business
income tax base includes modifications for foreign royalties (MICH. COMP. LAWS ANN. §
208.1201(2)(d) (West Supp. 2007)) and royalty expenses paid to related businesses that
are not included in the taxpayer's unitary business group (MICH. CoMP. LAWS ANN. §
208.1201(2)(f) (West Supp. 2007)), the term "royalty" is not explicitly defined. It is
possible that taxpayers, the Department of Treasury or the courts may look to the section
305 definition, if appropriate, for guidance defining the term for other than apportionment
purposes.

99. MICH. COMP. LAWS ANN. § 208.1305(2) (West Supp. 2007).
100. Compare MICH. CoMP. LAWS ANN. § 208.1305(2) (West Supp. 2007) with MICH.

CoMP. LAWS ANN. § 208.53 (West Supp. 2007) and Unif. Div. of Income for Tax
Purposes Act of 1957 § 17.

101. MICH. CoMp. LAWS ANN. § 208.1305(2)(a) (West Supp. 2007).
102. Single Business Tax: Sales Apportionment - Costs of Performance, Internal

Policy Directive: 2006-8, Mich. Dep't of Treasury, (Sept. 29, 2006), available at
http://www.michigan.gov (accessed from homepage by entering "2006-8" into Search
box) (last visited June 18, 2008) [hereinafter Cost of Performance, Internal Policy
Directive].

103. Id.
104. Unif. Div. of Income for Tax Purposes Act of 1957 § 16.
105. Cost of Performance, Internal Policy Directive, supra note 102.
106. The IPD further defines "costs" to include direct costs such as employee labor,

materials, equipment and supplies as well as independent contractor expenses related to
performance of contractual obligations. See id. The inclusion of independent contractor
costs in the analysis in Michigan differs from the application of the rule in many other
UDITPA states. See id.

107. Id.

[Vol. 53:13951410

Appellee's App'x
Vol II, p 1057

R
EC

EIV
ED

 by M
SC

 5/25/2022 9:09:54 PM



2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1411

example of the tendency of the UDITPA to parse sales in such a way as
to have the cost of performance begin to replicate a market sourcing
rule. 108 Rather than continue to debate what constitutes costs and at what
level of detail the income producing activity is determined, the MBT
adopts a pure market-driven rule based on where benefits of the service
are received. 109 MCL section 208.1305(2)(a) reads:

Except as otherwise provided in this section, all receipts from the
performance of services are included in the numerator of the
apportionment factor if the recipient of the services receives all
of the benefit of the services in this state. If the recipient of the
services receives some of the benefit of the services in this state,
the receipts are included in the numerator of the apportionment
factor in proportion to the extent that the recipient receives
benefit of the services in this state.' 0

The market-sourcing language may still require interpretation of the
location of where the benefit is received, but eliminates the "all-or-
nothing" consequence of the greater proportion of costs of performance
analysis."' Ohio has issued extensive regulations dealing with the
interpretation of the "benefits-received-rule" used for the Commercial
Activities Tax," 12 which illustrate just how intricate the market sourcing
analysis can be. "13

Specific rules for certain services are included in MCL section
208.1305 (2)(b) through section (21). 114 These services include financial
services (for taxpayers other than banks using Chapter 2A),115

transportation including oil and gas pipelines, 116 and telecommunications
services. 117

The MBT Act provisions for financial services include rules for
services such as brokerage services (commissions, transaction spread,
margin interest, fees and receipts from underwriting activities)," 8 sales
of loans, " 9 interest on loans, 120 interest and fees from credit card

108. Unif. Div. of Income for Tax Purposes Act of 1957 § 9.
109. MICH. COM. LAWS ANN. § 208.1305(2)(a) (West Supp. 2007).
110. Id.
111. See id.
112. OHIo REv. CODE ANN. § 5751.033 (West Supp. 2007).
113. Information Release - Commercial Activity Tax, Ohio Dep't of Taxation (Oct.

2006), available at http://tax.ohio.gov (accessed from homepage by entering "CAT 2005-
06" into Search box) (last visited June 18, 2008).

114. MICH. Cow. LAWS ANN. §§ 208.1305(2)(b)-(21) (West Supp. 2007).
115. MICH. COMP. LAWS ANN. § 208.1305(2)(b) (West Supp. 2007).
116. MICH. COMP. LAWS ANN. §§ 208.1305(1 1)(d)-(e) (West Supp. 2007).
117. MICH. CoMP. LAWS ANN. § 208.1305(2)(a) (West Supp. 2007).
118. MICH. COMe. LAWS ANN. §§ 208.1305(2)(b)-(c) (West Supp. 2007).
119. MICH. CoMe. LAWS ANN. §§ 208.1305(3), (6) (West Supp. 2007).
120. MICH. CoMP. LAWS ANN. §§ 208.1305(4), (5) (West Supp. 2007).
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THE WAYNE LAW REVIEW

receivables and sale of those receivables.' 21 These statutory provisions
are largely based on the rules provided for these types of financial
services for SBT purposes in the Department's Revenue Administrative
Bulletin (RAB) 2002-14 on financial organization apportionment
provisions. 122 RAB 2002-14 is based on the MTC's recommended
apportionment regulations for financial services. 1 23

Securities brokerage services are sourced to the location of the
brokerage service's customers. 124 MCL section 208.1305(2)(b) identifies
certain types of receipts for which the rule should apply:

Receipts. from securities brokerage services include commissions
on transactions, the spread earned on principal transactions in
which the broker buys or sells from its account, total margin
interest paid on behalf of brokerage accounts owned by the
broker's customers, and fees and receipts of all kinds from the
underwriting of securities. If receipts from brokerage services
can be associated with a particular customer, but it is impractical
to associate the receipts with the address of the customer, then
the address of the customer shall be presumed to be the address
of the branch office that generates the transactions for the
customer. 125

For regulated investment companies (mutual funds), the mailing
address of the shareholder is used to determine where receipts are
sourced: 1

26

(c) Sales of services that are derived directly or indirectly from
the sale of management, distribution, administration, or
securities brokerage services to, or on behalf of, a regulated
investment company or its beneficial owners, including receipts
derived directly or indirectly from trustees, sponsors, or
participants of employee benefit plans that have accounts in a
regulated investment company, shall be attributable to this state
to the extent that the shareholders of the regulated investment
company are domiciled within this state. For purposes of this
subdivision, "domicile" means the shareholder's mailing address

121. MICH. Comp. LAWS ANN. §§ 208.1305(7), (8) (West Supp. 2007).
122. Compare MIcH. COMP. LAWS ANN. §§ 208.1305(2)(b)-(21) with Revenue Admin.

Bull. 2002-14, Single Business Tax-Apportionment Sourcing for Financial
Organizations, Mich. Dep't of Treasury (June 5, 2002), available at
http://www.michigan.gov (accessed from homepage by entering "2002-14" into Search
box) (last visited June 18, 2008).

123. MTC Reg. § IV.9 (2007).
124. MICH. CoMp. LAWS ANN. § 208.1305(2)(b) (West Supp. 2007).
125. Id.
126. MICH. CoMp. LAWS ANN. § 208.1305(2)(c) (West Supp. 2007).
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1413

on the records of the regulated investment company. If the
regulated investment company or the person providing
management services to the regulated investment company has
actual knowledge that the shareholder's primary residence or
principal place of business is different than the shareholder's
mailing address, then the shareholder's primary residence or
principal place of business is the shareholder's domicile. A
separate computation shall be made with respect to the receipts
derived from each regulated investment company. The total
amount of sales attributable to this state shall be equal to the total
receipts received by each regulated investment company
multiplied by a fraction determined as follows:

(i) The numerator of the fraction is the average of the sum of the
beginning-of-year and end-of-year number of shares owned by
the regulated investment company shareholders who have their
domicile in this state.

(ii) The denominator of the fraction is the average of the sum of
the beginning-of-year and end-of-year number of shares owned
by all shareholders.

(iii) For purposes of the fraction, the year shall be the tax year of
the regulated investment company that ends with or within the
tax year of the taxpayer. 127

Loans secured by real property in Michigan generate Michigan-
sourced receipts. 28 The rule applies to loan origination fees, interest, and
gains from the sale of the loan. 129 If a transaction involves multiple
pieces of real property and fifty-percent of the fair market value of the
property is not located in any one state, the sales are sourced where the
borrower is located. 130 The statute reads:

(3) Receipts from the origination of a loan or gains from the sale
of a loan secured by residential real property is deemed a sale in
this state only if 1 or more of the following apply:

(a) The real property is located in this state.

127. Id.
128. MICH. CoMP. LAWS ANN. § 208.1305(3) (West Supp. 2007).
129. MICH. CoM. LAws ANN. §§ 208.1305(3)-(4) (West Supp. 2007).
130. MICH. COMP. LAWs ANN. § 208.1305(4) (West Supp. 2007).
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THE WAYNE LAW REVIEW

(b) The real property is located both within this state and I or
more other states and more than 50% of the fair market value of
the real property is located within this state.

(c) More than 50% of the real property is not located in any 1
state and the borrower is located in this state.

(4) Interest from loans secured by real property is in this state if
the property is located within this state or if the property is
located both within this state and 1 or more other states, if more
than 50% of the fair market value of the real property is located
within this state, or if more than 50% of the fair market value of
the real property is not located within any 1 state, if the borrower
is located in this state. The determination of whether the real
property securing a loan is located within this state shall be made
as of the time the original agreement was made and any and all
subsequent substitutions of collateral shall be disregarded. 131

The default rule for lending-related receipts where real property does
not secure the property is largely based on the location of the
borrower. 132 The same rule is used for real property where there is not a
clearer method to source the receipts to one state. 133 A definition of the
location of the borrower is provided by MCL section 208.1305(22),
which indicates that the borrower's location is to be determined by the
borrower's billing address. 134 The default rule applies to receipts from all
loans not secured by real property in subsections (5) (interest),' 35 (6)
(gains), 136 and subsection (9) (loan servicing fees). 137 The statute reads:

(5) Interest from a loan not secured by real property is in this
state if the borrower is located in this state.

(6) Gains from the sale of a loan not secured by real property,
including income recorded under the coupon stripping rules of
section 1286 of the internal revenue code, are in this state if the
borrower is in this state....

(9) Loan servicing fees derived from loans of another secured by
real property are in this state if the real property is located in this
state, or the real property is located both within and outside of

131. MICH. CoMp. LAWS ANN. §§ 208.1305(3)-(4) (West Supp. 2007).
132. MICH. COMP. LAWS ANN. § 208.1305(5) (West Supp. 2007).
133. MICH. COMp. LAWS ANN. § 208.1305(9) (West Supp. 2007).
134. MICH. CoM. LAWS ANN. § 208.1305(22) (West Supp. 2007).
135. MICH. CoM. LAWS ANN. § 208.1305(5) (West Supp. 2007).
136. MICH. CoM. LAWS ANN. § 208.1305(6) (West Supp. 2007).
137. MICH. CoM. LAWS ANN. § 208.1305(9) (West Supp. 2007).
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1415

this state and 1 or more states if more than 50% of the fair
market value of the real property is located in this state, or more
than 50% of the fair market value of the real property is not
located in any 1 state, and the borrower is located in this state.
Loan servicing fees derived from loans of another not secured by
real property are in this state if the borrower is located in this
state. If the location of the security cannot be determined, then
loan servicing fees for servicing either the secured or the
unsecured loans of another are in this state if the lender to whom
the loan servicing service is provided is located in this state. 38

Rules for the receipts from credit card lending also follows the
billing address of the customer. 139 MCL sections 208.1305(7)-(8) read:

(7) Receipts from credit card receivables, including interest, fees,
and penalties from credit card receivables and receipts from fees
charged to cardholders, such as annual fees, are in this state if the
billing address of the card holder is in this state.

(8) Receipts from the sale of credit card or other receivables is in
this state if the billing address of the customer is in this state.
Credit card issuer's reimbursements fees are in this state if the
billing address of the cardholder is in this state. Receipts from
merchant discounts, computed net of any cardholder
chargebacks, but not reduced by any interchange transaction fees
or by any issuer's reimbursement fees paid to another for charges
made by its cardholders, are in this state if the commercial
domicile of the merchant is in this state. 140

138. MICH. COMP. LAWs ANN. §§ 208.1305(5)-(6), (9) (West Supp. 2007).
139. MICH. COMP. LAWs ANN. §§ 208.1305(7)-(8) (West Supp. 2007).
140. Id.
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Telecommunications services in subsections (13) through (21)141 are

141. MICH. COMP. LAWS ANN. §§ 208.1305(13)-(19) (West Supp. 2007).
Telecommunications services sourcing provisions are found in MCL sections
208.1305(13)-(21):

(13) Except as provided in subsections (14) through (19), receipts from the sale
of telecommunications service or mobile telecommunications service are in this
state if the customer's place of primary use of the service is in this state. As
used in this subsection, "place of primary use" means the customer's residential
street address or primary business street address where the customer's use of
the telecommunications service primarily occurs. For mobile
telecommunications service, the customer's residential street address or
primary business street address is the place of primary use only if it is within
the licensed service area of the customer's home service provider.
(14) Receipts from the sale of telecommunications service sold on an individual
call-by-call basis are in this state if either of the following applies:
(a) The call both originates and terminates in this state.
(b) The call either originates or terminates in this state and the service address
is located in this state.
(15) Receipts from the sale of postpaid telecommunications service are in this
state if the origination point of the telecommunication signal, as first identified
by the service provider's telecommunication system or as identified by
information received by the seller from its service provider if the system used
to transport telecommunication signals is not the seller's, is located in this state.
(16) Receipts from the sale of prepaid telecommunications service or prepaid
mobile telecommunications service are in this state if the purchaser obtains the
prepaid card or similar means of conveyance at a location in this state. Receipts
from recharging a prepaid telecommunications service or mobile
telecommunications service is in this state if the purchaser's billing information
indicates a location in this state.
(17) Receipts from the sale of private communication services are in this state
as follows:
(a) 100% of the receipts from the sale of each channel termination point within
this state.
(b) 100% of the receipts from the sale of the total channel mileage between
each termination point within this state.
(c) 50% of the receipts from the sale of service segments for a channel between
2 customer channel termination points, 1 of which is located in this state and
the other is located outside of this state, which segments are separately charged.
(d) The receipts from the sale of service for segments with a channel
termination point located in this state and in 2 or more other states or equivalent
jurisdictions, and which segments are not separately billed, are in this state
based on a percentage determined by dividing the number of customer channel
termination points in this state by the total number of customer channel
termination points.
(18) Receipts from the sale of billing services and ancillary services for
telecommunications service are in this state based on the location of the
purchaser's customers. If the location of the purchaser's customers is not
known or cannot be determined, the sale of billing services and ancillary
services for telecommunications service are in this state based on the location
of the purchaser.
(19) Receipts to access a carrier's network or from the sale of
telecommunication services for resale are in this state as follows:
(a) 100% of the receipts from access fees attributable to intrastate
telecommunications service that both originates and terminates in this state.
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1417

described in detail and defined as the same terms as in sales and use
taxes: "Terms used in subsections (13) through (19) have the same
meaning as those terms defined in the streamlined sales and use tax
agreement administered under the streamlined sales and use tax
administration act, 2004 PA 174, M.C.L. 205.801 to 205.833. "142
Telecommunications services are also the subject of an MTC project
intended to address the lack of uniformity among states in sourcing these
receipts under existing cost of performance and other special rules
developed over time as technologies and the regulatory environment for
telecommunications services has evolved.143 Proposed MTC income tax
model rules for telecommunications services were actively under
development at the time the MBT Act was drafted. 144 The MTC rules are
not identical to the definitions of telecommunications services articulated
in the Streamlined Sales and Use Tax Project; 145 the MBT adopts the
sales tax definitions in substantial part. 146

(b) 50% of the receipts from access fees attributable to interstate
telecommunications service if the interstate call either originates or terminates
in this state.
(c) 100% of the receipts from interstate end user access line charges, if the
customer's service address is in this state. As used in this subdivision,
"interstate end user access line charges" includes, but is not limited to, the
surcharge approved by the federal communications commission and levied
pursuant to 47 CFR 69.
(d) Gross receipts from sales of telecommunication services to other
telecommunication service providers for resale shall be sourced to this state
using the apportionment concepts used for non-resale receipts of
telecommunications services if the information is readily available to make that
determination. If the information is not readily available, then the taxpayer may
use any other reasonable and consistent method...
(21) Terms used in subsections (13) through (19) have the same meaning as
those terms defined in the streamlined sales and use tax agreement
administered under the streamlined sales and use tax administration act, 2004
PA 174, MCL 205.801 to 205.833.

MICH. CoMP. LAWS ANN. §§ 208.1305(13)-(21) (West Supp. 2007).
142. MICH. CoMP. LAWS ANN. § 208.1305(21) (West Supp. 2007).
143. See Proposed Model Regulation for Apportionment of Income from the Sale of

Telecommunication and Ancillary Services, Multistate Tax Commission Executive
Committee, (August 2007), available at http://www.mtc.gov (accessed from homepage
by entering "Multistate Tax Commission" into search box and selecting "Uniformity
Projects A to Z") (last visited Feb. 4, 2008) [hereinafter Proposed Model Regulation for
Apportionment of Income from the Sale of Telecommunication and Ancillary Services].

144. See MICH. CoMP. LAWS ANN. §§ 208.1305(13)-(19) (West Supp. 2007); Proposed
Model Regulation for Apportionment of Income from the Sale of Telecommunication
and Ancillary Services, supra note 143.

145. See Telecommunications and Related Definitions Issue Paper, Streamlined Sales
Tax Governing Board, Inc. (April 18, 2005), available at
http://www.streamlinedsalestax.org (accessed from homepage by selecting "Issue
Papers" and "Telecommunications and Related Definitions") (last visited June 21, 2008).

146. Compare MICH. CoMP. LAWS ANN. § 208.1305(21) (West Supp. 2007) with
MICH. CoMP. LAWS ANN. §§ 205.801-.833 (West Supp. 2007).
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THE WAYNE LAW REVIEW

As a general matter, telecommunications services are sourced based
on where the "customer's primary place of use" is.14 7 This term is
defined as the customer's street address. 148 However, a special rule for
"mobile telecommunications services" requires that the primary place of
use be an address within the licensed service of the customer's home
service provider.1 49 Additional rules for sourcing services billed on an
individual call-by-call basis, 15 post-paid services,151 private
communications services'5 2 and access fees, 5 3 including resale, 154 are
primarily sourced based on the location of the origination and/or
termination of the service. 5 Sales of prepaid telecommunications
services are sourced based on where the purchaser obtains the
conveyance (e.g., prepaid calling card) or the billing address from which
the customer re-charges the prepaid service. 156  Sales of
telecommunications billing services and ancillary services are sourced
based on the location of the purchaser's customers, or, if that is not
known, the location of the purchaser. 157

Transportation services, including oil and gas pipelines, are
addressed in subsections (11)158 and (12) 159 of MCL section 208.1305.
The rules in the MBT Act are based on the SBT revenue miles provisions
but have been changed to reflect that a single taxpayer (either a single
business entity or a unitary business group) may have receipts other than
transportation service receipts. 160 The general rule sources receipts based
on proportionate Michigan revenue miles to revenue miles
everywhere. 161 Specific rules are provided for maritime transportation
services162 and mixed passenger-and ton-miles services. 163 Oil and gas

147. MICH. CoMP. LAws ANN. § 208.1305 (13) (West Supp. 2007).
148. Id.
149. Id.
150. MICH. COMP. LAWS ANN. § 208.1305 (14) (West Supp. 2007).
151. MICH. CoMp. LAWS ANN. § 208.1305 (15) (West Supp. 2007).
152. MICH. Comp. LAWS ANN. § 208.1305 (17) (West Supp. 2007).
153. MICH. COMP. LAws ANN. §§ 208.1305 (19)(a)-(b) (West Supp. 2007).
154. MICH. COMP. LAWS ANN. § 208.1305 (19)(d) (West Supp. 2007).
155. MICH. CoMp. LAWS ANN. §§ 208.1305 (15), (17) (West Supp. 2007).
156. MICH. COMp. LAWS ANN. § 208.1305(16) (West Supp. 2007).
157. MICH. COMP. LAWS ANN. § 208.1305(18) (West Supp. 2007).
158. MICH. COMP. LAWS ANN. § 208.1305 (11) (West Supp. 2007).
159. MICH. COMP. LAWS ANN. § 208.1305 (12) (West Supp. 2007).
160. See MICH. CoMP. LAWS ANN. §§ 208.58(l)-(2) (West Supp. 2007).
161. MICH. COMP. LAWS ANN. § 208.1305 (1 1)(a) (West Supp. 2007).
162. MICH. COMP. LAWS ANN. § 208.1305 (1 1)(b) (West Supp. 2007).
163. MICH. COMP. LAWS ANN. § 208.1305(11)(c) (West Supp. 2007). MCL section

208.1305(11) states:
(a) Except as otherwise provided in subdivisions (b) through (e), receipts shall
be proportioned based on the ratio that revenue miles of the person in this state
bear to the revenue miles of the person everywhere.
(b) Receipts from maritime transportation services shall be attributable to this
state as follows:
(i) 50% of those receipts that either originate or terminate in this state.

1418 [Vol. 53:1395
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1419

pipeline transportation services are drawn from the SBT provisions 164

and are subdivisions (11)(d) 16 5 and (1 1)(e). 166 Subsection (12) provides
relief for taxpayers who cannot, without unreasonable expense,
determine revenue miles by allowing a taxpayer to use proportionate
revenues from transportation services performed within Michigan to total
revenues from transportation services everywhere. 167 This subsection
also allows the Department to use other available information it deems
will result in "an equitable allocation of the taxpayer's receipts to this
state."'168 At least in MCL section 208.1305, this equitable allocation
provision works only one way-that is, the Department, not the taxpayer,
may use an alternative to revenue miles. 169 However, the taxpayer should
be allowed under MCL section 208.1309,170 discussed below, to petition
for alternative apportionment, albeit under potentially different standards
and burdens of proof. 171

Investments and other proceeds from treasury functions are only
included in the sales factor pursuant to MCL section 208.1115 if they are
the only business activity of the taxpayer. 172 Sourcing rules for those
sales are in subsection (10).173 The sourcing rules do not specify that
these receipts are a factor in limited circumstances and in some ways
they seem duplicative of rules for interest and gains in other areas of

(ii) 100% of those receipts that both originate and terminate in this state.
(c) Receipts attributable to this state of a person whose business activity
consists of the transportation both of property and of individuals shall be
proportioned based on the total gross receipts for passenger miles and ton mile
fractions, separately computed and individually weighted by the ratio of gross
receipts from passenger transportation to total gross receipts from all
transportation, and by the ratio of gross receipts from freight transportation to
total gross receipts from all transportation, respectively.
(d) Receipts attributable to this state of a person whose business activity
consists of the transportation of oil by pipeline shall be proportioned based on
the ratio that the gross receipts for the barrel miles transported in this state bear
to the gross receipts for the barrel miles transported by the person everywhere.
(e) Receipts attributable to this state of a person whose business activities
consist of the transportation of gas by pipeline shall be proportioned based on
the ratio that the gross receipts for the 1,000 cubic feet miles transported in this
state bear to the gross receipts for the 1,000 cubic feet miles transported by the
person everywhere.

MICH. COMp. LAWS ANN. §§ 208.1305(1 1)(a)-(e) (West Supp. 2007).
164. MICH. CoMp. LAWS ANN. §§ 208.58(l)-(2) (West Supp. 2007).
165. MICH. COMp. LAWS ANN. § 208.1305 (1 l)(d) (West Supp. 2007).
166. MICH. CoMp. LAWS ANN. § 208.1305 (1 l)(e) (West Supp. 2007).
167. MICH. CoMa. LAWS ANN. § 208.1305 (12) (West Supp. 2007).
168. Id.
169. Id.
170. MICH. CoMp. LAWS ANN. § 208.1309 (West Supp. 2007).
171. MICH. CoMp. LAWS ANN. § 208.1309(1) (West Supp. 2007).
172. MICH. CoMp. LAWS ANN. § 208.1115 (West Supp. 2007).
173. MICH. CoMp. LAWS ANN. § 208.1115(10) (West Supp. 2007).
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MCL section 208.1305.174 The general rule here is consistent with the
rule sourcing these receipts based on where customers are located but
recognizes that customers will be difficult to identify with this type of
receipt. As a result, an alternative rule applies to source the sales based
on where the assets are assigned to a regular place of business for such
assets of the taxpayer:

(10) Receipts from the sale of securities and other assets from
investment and trading activities, including, but not limited to,
interest, dividends, and gains are in this state in either of the
following circumstances:

(a) The person's customer is in this state.

(b) If the location of the person's customer cannot be
determined, both of the following:

(i) Interest, dividends, and other income from investment assets
and activities and from trading assets and activities, including,
but not limited to, investment securities; trading account assets;
federal funds; securities purchased and sold under agreements to
resell or repurchase; options; futures contracts; forward
contracts; notional principal contracts such as swaps; equities;
and foreign currency transactions are in this state if the average
value of the assets is assigned to a regular place of business of
the taxpayer within this state. Interest from federal funds sold
and purchased and from securities purchased under resale
agreements and securities sold under repurchase agreements are
in this state if the average value of the assets is assigned to a
regular place of business of the taxpayer within this state. The
amount of receipts and other income from investment assets and
activities is in this state if assets are assigned to a regular place
of business of the taxpayer within this state.

(ii) The amount of receipts from trading assets and activities,
including, but not limited to, assets and activities in the matched
book, in the arbitrage book, and foreign currency transactions,
but excluding amounts otherwise sourced in this section, are in
this state if the assets are assigned to a regular place of business
of the taxpayer within this state. 175

174. Compare MICH. COMP. LAWS ANN. § 208.1115(10) (West Supp. 2007) with
MICH. CoMP. LAWS ANN. § 208.1305(10) (West Supp. 2007).

175. MICH. CoMP. LAWS ANN. § 208.1305(10) (West Supp. 2007).
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1421

While the MBT statutory apportionment sourcing rules in Chapter 3
are extensive, some areas may require additional interpretation and
guidance from the Department. However, taxpayers and the Department
should keep in mind that sales sourcing should follow the location of a
taxpayer's customers in spirit as well as statute for almost all imaginable
types of receipts.

VII. OTHER APPORTIONMENT PROVISIONS

After determining what constitutes sales under MCL section
208.1115 and how such sales are sourced under MCL sections
208.1305'76 or 208.1311,177 taxpayers may need to consider issues such
as how to apportion for a taxpayer who is a unitary business group 178 and
whether the statutory apportionment provisions as applied result in a fair
attribution of income and gross receipts to Michigan.

A. Alternative Apportionment

A provision allowing the taxpayer to petition for the Department to
require alternative apportionment provisions, similar to section 69 of the
SBT Act 179 and section 18 of the UDITPA,180 is section 208.1309 of the
MBT Act. 18 1 This provision allows, in the event that the statutory
apportionment provisions do not "fairly represent the extent of the
taxpayer's business activity"'' 82 in Michigan, that the taxpayer can
petition for or the Department can require some form of alternative
apportionment.183 Similar to UDITPA section 18, separate accounting
and the inclusion of one or more additional factors can be used.' 84 In
addition, "the use of any other method to effectuate an equitable
allocation and apportionment of the taxpayer's tax base"'185 is allowed. 86

Subsection (2)187 specifies that the Department must approve the use of
the alternate method and subsection (4)188 specifies that filing an
amended return does not constitute a petition under the alternative
apportionment provisions. Given the rebuttable presumption in

176. MICH. COMP. LAWS ANN. § 208.1305 (West Supp. 2007).
177. MICH. COMP. LAWs ANN. § 208.1311 (West Supp. 2007).
178. MICH. COMP. LAWS ANN. § 208.1117(6) (West Supp. 2007) (defining "unitary

business group"); MICH. COMP. LAWS ANN. § 208.1117(6) (West Supp. 2007).
179. MICH. COMP. LAWS ANN. § 208.69 (West Supp. 2007).
180. Unif. Division of Income for Tax Purposes Act of 1957 § 18.
181. MICH. CoMp. LAWS ANN. § 208.1309 (West Supp. 2007).
182. MICH. COMP. LAWS ANN. § 208.1309(1) (West Supp. 2007).
183. Id.
184. MICH. COMP. LAws ANN. §§ 208.1309(1)(a)-(b) (West Supp. 2007).
185. MICH. COMP. LAWS ANN. § 208.1309(1)(c) (West Supp. 2007).
186. Id.
187. MICH. COMP. LAws ANN. § 208.1309(2) (West Supp. 2007).
188. MICH. Comp. LAWS ANN. § 208.1309(4) (West Supp. 2007).
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THE WAYNE LAW REVIEW

subsection (3) 189 that the statutory apportionment formula fairly
represents the business activity attributable to Michigan, it is likely that
MCL section 208.1309 is more likely to be used by the Department to
curb abuse than by taxpayers to seek and get relief.

Section 208.1309 of the MBT is not identical to section 69 of the
SBT Act, but the language of this provision in the MBT Act is a direct
result of Michigan's history with that SBT section in the Trinova
cases. 19 In particular, the Michigan Supreme Court reviewed the
rationale for inclusion of section 69 in the SBT Act and concluded: "[A]
fair representation of business activity is one which ensures that each
state taxes only its share of interstate transactions. With that central
function in mind, it becomes obvious that [section] 69 functions
essentially as a constitutional 'circuit breaker."" 91 In that case, the
taxpayer sought apportionment relief under section 69 based on the
disproportionate representation of its actual geographic Michigan
compensation and depreciation when using the apportioned SBT tax
base. 192 The Michigan Supreme Court ruled: "When viewed as a whole,
we believe the averaged ratios of Trinova's payroll, property and sales
'actually reflect a reasonable sense of how [its Michigan business
activity was] generated,' clearly satisfying the constitutional
requirements of internal and external consistency."' 193 As a result, MBT
section 208.1309(3) specifically references the indivisibility of the
components of the MBT tax bases and creates a rebuttable presumption
that the statutory apportionment formula fairly represents a taxpayer's
business activity within Michigan:

The apportionment provisions of this act shall be rebuttably
presumed to fairly represent the business activity attributed to
the taxpayer in this state, taken as a whole and without a separate
examination of the specific elements of either tax base unless it
can be demonstrated that the business activity attributed to the
taxpayer in this state is out of all appropriate proportion to the
actual business activity transacted in this state and leads to a
grossly distorted result or would operate unconstitutionally to tax
the extraterritorial activity of the taxpayer. 194

UDITPA section 18 alternate apportionment provisions are
becoming increasingly utilized by states seeking to "prevent distortion"
resulting from expansive definitions of "sales" or "gross receipts" used

189. MICH. COMP. LAws ANN. § 208.1309(3) (West Supp. 2007).
190. See Trinova Corp. v. Mich. Dept of Treasury, 445 N.W.2d 428 (Mich. 1989).
191. Id. at 156.
192. Id. at 145-46.
193. Id. at 163 (citation omitted in original) (quoting Goldberg v. Sweet, 488 U.S. 252

(1989)).
194, MICH. CoMP. LAWS ANN. § 208.1309(3) (West Supp. 2007).
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1423

for apportionment purposes. 195 Most notable are the cases involving
gross proceeds from treasury investment functions in the sales factor. 196

In Microsoft Corp. v. Franchise Tax Board.,197 the California Supreme
Court concluded that gross proceeds are included in the California
(UDITPA) apportionment factor as defined but that the state tax
authority could correct the resulting distortion by applying an alternative
apportionment formula under its version of the UDITPA section 18. 198 In
a footnote in that case, the California Supreme Court noted the
distinction between the constitutional requirements under Container
Corp. of America v. Franchise Tax Board 99 to demonstrate that the
income attributed to the state is:

[O]ut of all appropriate proportions to the business transacted...
in that State, [citation], or has led to a grossly distorted result.
This is the constitutional standard for striking down a tax under
the due process and commerce clauses. However, section
26137's application is not confined to correcting unconstitutional
distortions. The Board need only satisfy the lesser statutory
standard quoted in the text.200

Unlike California and the UDITPA, the MBT language blurs the
constitutional and statutory tests, perhaps into the same standard, thus
potentially depriving the state of an option to meet a lower "distortion"
standard utilized in states like California.

Notwithstanding the MCL section 208.1309 "constitutional circuit-
breaker," 20 1 the apportionment provisions in the MBT Act may be
subjected to challenges under fairness and anti-discrimination
constitutional theories.20 2 The use of a sales-factor only apportionment,
market-sourcing provisions, and utilization of the Finnigan rule 20 3 for
unitary groups are potential sources of challenge.

The constitutional constraints on the apportionment formula as
applied come from the Due Process Cause 2

0
4 and the Commerce

195. See, e.g., Microsoft Corp. v. Franchise Tax Bd., 139 P.3d 1169 (Cal. 2006).
196. See id.
197. See id.
198. See id.; see also CAL. REv. & TAX. CODE § 25137 (West Supp. 2007).
199. Container Corp. of Am. v. Franchise Tax Bd., 463 U.S. 159 (1983).
200. Microsoft Corp., 39 Cal. 4th at 765 n.16 (citing Container Corp., 463 U.S. at 170)

(citations omitted) (emphasis in original).
201. MICH. COMP. LAWS ANN. § 208.1309 (West Supp. 2007).
202. See Moorman Mfg. Co., 437 U.S. 267; Complete Auto Transit, Inc. v. Brady, 430

U.S. 274 (1977); infra notes 205-16.
203. See Appeal of Finnigan Corp., No. 88-SBE-022 (Cal. St. Bd. Eq. Aug. 25, 1988),

overruled by In the Matter of the Appeal of Huffy Corp., No. 99-SBE-005, WL 386938
(Cal. St. Bd. Eq. Apr. 22, 1999).

204. See U.S. CONST. amend. V.
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THE WAYNE LAW REVIEW

Clause 20 5 of the United States Constitution. Due process requires some
minimal connection between activities in the taxing state as well as that
"income attributed to the taxing state be rationally related to values
connected with the taxing state. 20 6 In practice, whether the Due Process
is "rationally related" to the state has been relatively easy for state tax
authorities to demonstrate.20 7

The basic criterion under the Commerce Clause is that
apportionment be "fair., 20 8 In Container Corp., the U.S. Supreme Court
articulated the Commerce Clause standards for determining whether an
apportionment formula is fair by identifying two tests derived from the
Court's jurisprudence: internal and external consistency.20 9

The first, and again, obvious component of fairness is an
apportionment formula is what might be called internal consistency-
that is, the formula must be such that, if applied by every jurisdiction, it
would result in no more than all of the unitary business' income being
taxed. The second and more difficult requirement is what might be called
external consistency-the factor or factors used in the apportionment
formula must actually reflect a reasonable sense of how income is
generated.210

The external consistency requirement is the most difficult
requirement of the Due Process/Commerce Clause analysis since it
requires that the apportionment provision "actually reflect" a reasonable
sense of how income is generated. 21' Even under that higher standard,
many state apportionment statutes with similar elements have withstood

212scrutiny. 2 2 For example, in Moorman Manufacturing Co., the Court
reviewed the constitutionality of Iowa's single-factor sales
apportionment provision in light of Due Process Clause and Commerce
Clause challenges. 213 In that case an Illinois-based manufacturer
contended that the Iowa apportionment provision resulted in taxation of
profits generated from operations outside of Iowa and that such a
formula reaching income not earned within the state violated due
process. 214 The Court rejected this argument, stating: "[t]his method,
unlike separate accounting, does not purport to identify the precise
geographical source of a corporation's profits; rather, it is employed as a
rough approximation of a corporation's income that is reasonably related

205. See U.S. CONST. art. I, § 8, cl. 3.
206. Moorman Mfg. Co., 437 U.S. at 273 (citations omitted).
207. See id.
208. See Brady, 430 U.S. at 274.
209. Container Corp., 463 U.S. at 169.
210. Id.
211. Id.
212. See, e.g., Moorman Mfg. Co., 463 U.S. at 281.
213. Id. at 271-72, 276.
214. Id. at 271-72.
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1425

to the activities conducted within the taxing State., 215 Rejecting the
taxpayer's Commerce Clause argument, the Court held:

The only conceivable constitutional basis for invalidating the Iowa
statute would be that the Commerce Clause prohibits any overlap in the
computation of taxable income by the States. If the Constitution were
read to mandate such precision in interstate taxation, the consequences
would extend far beyond this particular case. For some risk of
duplicative taxation exists whenever the States in which a corporation
does business do not follow identical rules for the division of income.
Accepting appellant's view of the Constitution, therefore, would require
extensive judicial lawmaking. Its logic is not limited to a prohibition on
use of a single-factor apportionment formula. The asserted constitutional
flaw in that formula is that it is different from that presently employed by
a majority of States and that difference creates a risk of duplicative
taxation. But a host of other division-of-income problems create
precisely the same risk and would similarly rise to constitutional

216proportions.
The U.S. Supreme Court, in Trinova Corp., considered a

constitutional challenge to the SBT equally weighted, three-factor
apportionment provision and allowed the use of apportionment to
measure the value-added tax base of the SBT rather than requiring the
specific geographic measurement of items of the tax base, as had been
promoted by the taxpayer in that case. 2 17 Citing, Container Corp. and
Moorman Manufacturing, the Supreme Court upheld the apportionment
provisions as a reasonable method for measuring the tax base in
Trinova.

218

Although this article is far from a comprehensive analysis of the
potential arguments and issues, these cases will present some guidance
on the application of these theories to the MBT.

B. Unitary Group Apportionment

Calculation of sales factor for unitary business groups is addressed in
MCL sections 208.1303(2)219 and 208.1511.220 As with typical combined

215. Id. at 273.
216. Id. at 278.
217. Trinova Corp., 498 U.S. at 360.
218. Id.
219. MICH. CoMa. LAws ANN. § 208.1303(2) (West Supp. 2007).
220. MICH. COMP. LAWS ANN. § 208.1511 (West Supp. 2007). MCL section 208.1511

states:
A unitary business group shall file a combined return that includes each United
States person, other than a foreign operating entity, that is included in the
unitary business group. Each United States person included in a unitary
business group or included in a combined return shall be treated as a single
person and all transactions between those persons included in the unitary
business group shall be eliminated from the business income tax base, modified
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filing statutes, sales among members of the filing group are
eliminated.22

1 This provision prevents double counting of transactions
between different legal entities within a unitary group of businesses.
Furthermore, subsection 303(2) determines how the unitary group sales
numerator is calculated and reads:

Except as otherwise provided under this subsection, for a
taxpayer that is a unitary business group, sales include sales in
this state of every person included in the unitary business group
without regard to whether the person has nexus in this state.
Sales between persons included in a unitary business group must
be eliminated in calculating the sales factor.222

Less typical is the utilization of the so-called "Finnigan"223 rule,
which requires inclusion of sales of all members of the unitary group in
the sales factor numerator without regard to whether the legal entity itself
has nexus.224 The Department has issued a FAQ describing how this rule
works:

U1. How does a unitary business group apportion its tax bases
when some members of the group do not have nexus with
Michigan?

For a unitary group with business activities within and without
Michigan, as defined in MCL 208.1301(3), the tax bases are
apportioned to this state by multiplying them by the sales factor.
The tax bases of a unitary group are calculated according to
M.C.L 208.1201 and 208.1203. The sales factor is Michigan
sales divided by everywhere sales. The sales of all members of

gross receipts tax base, and the apportionment formula under this act. If a
United States person included in a unitary business group or included in a
combined return is subject to the tax under chapter 2A or 2B, any business
income attributable to that person shall be eliminated from the business income
tax base, any modified gross receipts attributable to that person shall be
eliminated from the modified gross receipts tax base, and any sales attributable
to that person shall be eliminated from the apportionment formula under this
act.

Id.
221. See, e.g., MINN. STAT. ANN. § 290.17(4)0) (West 2008); Cal. Code Regs. tit. 18, §

25106.5-1 (2001); 26 C.F.R. § 1.1502-13 (2008).
222. MICH. COMP. LAWS ANN. § 208.1303(2) (West Supp. 2007).
223. See Appeal of Finnigan Corp., 88-SBE-022, overruled by Appeal of Huffy Corp.,

No. 99-SBE-005, WL 386938; see also Appeal of Joyce, Inc., No. 66-SBE-070 (Cal. St.
Bd. Eq. 1966) for the original SBE Joyce decision and its resurgence in Appeal of Huffy
Corp., No. 99-SBE-005, WL 386938.

224. See id.; see also In the Matter of the Appeal of Joyce, Inc., WL 1411 (Cal. St. Bd.
Eq., Nov. 23, 1966); Appeal of Huffy Corp., WL 386938 (1999).
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2007] APPORTIONMENT & SALES SOURCING PROVISIONS 1427

the unitary group are included in both the numerator and the
denominator.225

The Finnigan rule has been upheld in Arizona 22 6 and Kansas227 and
recently in the state of New York.22 8 Michigan policymakers weighed
the use of Finnigan versus Joyce, which would limit the sales numerator
to only sales of those legal entities with nexus within Michigan, and
determined that Finnigan represented a more appropriate standard for the
MBT. 229 The statutory language specifically requires applying the
Finnigan rule-unlike other statutes, e.g., California and New York,
which leave that decision up to state tax authorities to interpret.2 30

Sensitive to the impressions that the SBT was easy for taxpayers to
minimize by planning, policymakers sought a rule that would discourage
this behavior by requiring all Michigan-destination sales in the
numerator of the group. 23I The expansion of the tax to require unitary
combination at fifty percent ownership and control, 232 as well as the
expansion of the nexus threshold to economic presence,233 potentially
mitigates a material difference between Joyce and Finnigan for many
taxpayer groups. Furthermore, without a throw-back rule (and therefore
unlike California whose courts have wrestled with application of the
Finnigan rule for this reason) 234 the likelihood that state revenues would
be whipsawed by utilization of a Finnigan rule is reduced.

VIII. NON-BUSINESS OR INVESTMENT INCOME

The MBT's treatment of investment income in general will require
some thoughtful analysis for taxpayers. In general, the apportionment
provisions can be read to apply to all income and gross receipts within
the constraints of the U.S. Constitution. The Act has no definition of
"non-business income" as does the UDITPA,2 35 the Michigan ITA236 and

225. U1, Frequently Asked Questions, Michigan Business Tax, Mich. Taxes, Dep't. of
Treasury, available at http://www.michigan.gov/taxes (accessed from homepage by
entering "U 1" into Search box) (last visited June 18, 2008).

226. See Airborne Navigation Corp. v. Arizona Dep't of Rev., No. 395-85-I (Ariz. Bd.
Tax App. Feb. 5, 1987).

227. See KAN. ADMiN. REGS. § 92-12-112(a) (1992).
228. See Disney Enterprises, Inc. v. Tax Appeals Tribunal of the State, No. 02677, WL

762279 (N.E. 2d Mar. 28, 2008), affirming 830 N.Y.S.2d 614 (2007).
229. MICH. CoMP. LAWs ANN. § 208.1303 (West Supp. 2007).
230. See, e.g., TAX LAW § 2016 (West Supp. 2007).
231. MICH. CoMp. LAWS ANN. § 208.1305 (West Supp. 2007).
232. MICH. COMP. LAWS ANN. § 208.1117(6) (West Supp. 2007).
233. MICH. CoMp. LAws ANN. §208.1200 (West Supp. 2007).
234. See Ap3, Frequently Asked Questions, Michigan Business Tax, Mich. Taxes,

Dep't of Treasury, available at http://www.michigan.gov/taxes (accessed from homepage
by entering "Ap3" into Search box) (last visited June 18, 2008).

235. See Unif. Div. Of Income for Tax Purposes Act of 1957 § 1(g).
236. MICH. CoMp. LAWS ANN. § 206.14 (West Supp. 2007).
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many other states' income taxes. 237 Though not the majority rule, there
are certainly other states that do not provide for allocation of non-
business income by statute.238 Even if such a rule is not required, it may
be that one is implied by the interaction between the definitions of
business income and business activity for MBT purposes.

The business income tax base essentially includes federal taxable
income, as adjusted. 239 Business income is defined as that "part of
federal taxable income from business activity., 240 Although the business
activity definition is broad, it does seem to allow for exclusion of purely
passive investment-type activity, at least for taxpayers engaged in other
business activities under the MBT Act.24 1 There is no definition of "non-
business income" as in the UDITPA but there are also no provisions that
would allocate non-business income to the domicile of a taxpayer rather
than subjecting all income to apportionment. Gross receipts, on the other
hand, is an extremely expansive definition, including the "entire amount
received" 242 from "any activity whether in intrastate, interstate, or
foreign commerce" 243 and whether "carried on for direct or indirect gain,
benefit, or advantage to the taxpayer or others.",244 The modified gross
receipts tax base has no specific constitutional or federal law restrictions
and is likely to be the source of interpretations that will tend to expand
the MBT.245 Inclusion of an extensive list of items in the tax base may
put pressure on expanding the definition of sales for apportionment
purposes so that factor representation is allowed for such tax base items.

IX. SUMMARY COMPARISON TO OTHER GUIDANCE AND TABLE OF
REFERENCES

As noted throughout, the MBT apportionment provisions are derived
from a number of sources that are themselves relatively familiar to
taxpayers. The following table summarizes the MBT apportionment
provision statute references and provides references to provisions within
the SBT Act, the UDITPA and MTC. This common ancestry may
provide both taxpayers and administrators with helpful guidance
interpreting the MBT Act's new Michigan provisions.

237. See, e.g., CAL. REV. & Tax. CODE § 17053 (West Supp. 2007).
238. See id.
239. MICH. COMP. LAWS ANN. § 208.1201 (West Supp. 2007).
240. MICH. COMp. LAWS ANN. § 208.1105(2) (West Supp. 2007).
241. MICH. CoMp. LAWS ANN. § 208.1105(1) (West Supp. 2007).
242. MiCii. COMP. LAWS ANN. § 208.1111(1) (West Supp. 2007).
243. Id.
244. Id.
245. See MICH. CoMP. LAWS ANN. § 208.1507 (West Supp. 2007).
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MHBT Appoiootammt Rodma p and Michigan & UDITPA apporionment references

MET -Ao tDaobt SBT odoooaleo id.. ITA IJDITPA Sectdn MTC at
Soca / _____________r___________ eferenc e

05o(y) dguii;=sc o fit ckinioo MCL 208.3(2) MTC Rq IV.(a)(4),
o also MTC mog.

,IV.I.(I) busiss
ton.1 Sbsto

115(l) "Smlsdofinilion MCL20.7(I) MCL 206.20(I) UDTPA act I(s) S.aho groas
receipts" definition at
MTC Rg. IV.2(a)S),
added 7/27/2001.

301(I) ApportioaoWmfo=utca MCL 208.45. MCL 208.45 MCL 206.115 UDITPA w. 9 MTC R. IV.9
301(2)-(3) Right to apportion MCL20.40,MCL208.41, MCL206.102.-UDITPA scca. 2 -TC-Reg. IV.2.(b)(I)

MCL 208.42 MCL 206.103, and 3
MCL 206.105

303(I) Salsfaaoodefinftton MCL 208.51(I) MCL 206.121 .UDITPAoo. I5 *MTCRe. Iv.155(a)
303(2),511 Unltary group .1,a flatorolitoation N/A N/A N/A UMTC Cotbind

Rtportng Modd
Statte" (9/17/2006)

305 Sourcing in general MTC Reg. IV.15(c)
305(l Xa) saleoftangbl prsontapopety, MCL 208.52 MCL 208.122 UDFPA se-. 16 MTC Reg. IV. 16.(a)

inhding elcwhcity and c ntracts
303(I)(b) rtolpoopetty saletnotal,lasingor MTC Reg. IV. 17

Iiceno.og

305(1(d) mobile traportation poperty le or MTC Reg. IV.17

rental, including aircraft
305(IXe) royalties and other in-o0 f..o -MTC Reg. IV. 17

Icentsing intangible property
305(2) t rces MCL 208.53 .... MCL 206.123 UDITPA sc. 17 2 MTC tg. IV.17
305(2Xa) serioct i general N/A bt too MCL 208.53 rule iN/A but see MTC Iteg.

fCo "otbertt thates of 117.(4X) "puaona
tgible property."

305(2)(b) tsottl bookotge setv ice RAB 2002-14 for "fintocial FTC Rtommended
orgatoiotot" and MCL Formula for tho
200.53 for others. Appotiortmentoud

Alocti of Nt
S!income o fFiatil

,ostttmias (adoptd

I 1/171I994). "MTC
Finnand Formmla"

305(2Xc) ragulated iav-tmentcompa yservces RAB 2002-14 of "fiancial IMTC Financial
organizatons" and MCL .Formula

208.53 for othe,-.
305(3) -Ioaooosodbyraidott aI ----- RAB62002.14forifinant .MTCFinancil

property -loan orgination or gaos fio orgazationt and MCL iFormla
oales 208.53 for other,

305(4) oa .eured by al property - itrett RAO 2002-14 for "fionnclal MTC Financial
organatia " and MCL Formula
300.33 Coo otbot.

305(3) loon.. 0ot booltrod by rol popoerty.- RAB 2002-I4 Co "financia fMTC Fionootal

200.53 fC others.
30() ia 0n0 not so oedby m lplopet y- RAB 2002-14 for "fioncial MTC Fintanial

Vim from sale o f o olao o ognokdtinstdMCL Forona
200.53 for others. I I
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Table: MBT Appoetor moit Roadmop and Mkhigen & UDITPA appoionmnt refcmes, confd

MBTAt e. . .Opto T r -eece Meh. ITA UDITPA Sectlon MTC ofe
Section reference
305(7) ctdh card ecceivable receipts - interest, RAB 2002-14 for "fiancial MTC Financial

feos, penalties oegaiaim"os and MCL Formula
208.53 for . . I

305() credi card oroier receivables - sale of RAE 2002-4 for "fianciol MTC Fiancial
recivables organieatio s"nd MCL Forrmua

208.53 for othr.
305(9) Iconam evicing fec cc ion. of nother-A 2002-14 for "finaci.l MTC Financial

secured by real propety or not oecred organiatias" and MCL Formula
by real property or unsecured loeas 208.53 for others.

305(10) Investmeont and trading actvide. N/A
receipts - sales ofscurities, interet,
divided, and gi.

305(11) Transportation service MCL 208.56 MCL 206.131 MTC Regs. IVI 5.(c),

(f), (9)
305(l IlXa) Reveaue miles general rule MCL 206.132 MTC Rep. IV I 5.(c),

305(l IXc) Mixed passenger and t on miles MCL 206.132 MTC Regs. IV I 5.(c),
(f), (g)

305(1 Xd) odi pipelie transportation MCL 208.5 () ,dCL 206.133
305( 1)5(e) gas pipeline tiansportnlion MCL 208.58(2) MCL 206.134
305(12) traaporttioan sevices Proportionate MCL 208.57 MCL 206.132

reipts if recenae miles not appoepriae
or practical

305(13) telecommunicatins servimas including N/A but see MCL 208.53 rule MTC Propocad Model

mobile telecommunications services for "other than sales of Regidation for
tangible property," IApportionment of

Income from the Sale
ofTeeommunicaton
ad Ancimy Services
(July 15. 2007) "MTC
Telecom Sourcing
Propoeal

305(14) telecommunications scres sold on N/A but ee MCL 20853 rule MTC Telecom
individual call-by-call basis for "otr than sles of Sourcing Proposl

tangible property."
305( t) elecommnicatmns screvia - postpaid N/A but see MCL 208.53 rue 4TC Telecom
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 ALTERNATIVE APPORTIONMENT FOR THE  
MICHIGAN BUSINESS AND INCOME TAXES  

 
 

Pursuant to MCL 205.6a, a taxpayer may rely on a Revenue Administrative Bulletin issued by the Department of Treasury after 
September 30, 2006, and shall not be penalized for that reliance until the bulletin is revoked in writing.  However, reliance by the 
taxpayer is limited to issues addressed in the bulletin for tax periods up to the effective date of an amendment to the law upon 
which the bulletin is based or for tax periods up to the date of a final order of a court of competent jurisdiction for which all rights 
of appeal have been exhausted or have expired that overrules or modifies the law upon which the bulletin is based.  

 
RAB 2018-28.  This Revenue Administrative Bulletin (RAB) describes the procedures and standards 
governing the alternative apportionment relief provisions in parts 1 and 2 of Michigan’s Income Tax 
Act and in the Michigan Business Tax Act.   
 
ISSUES 
 

I. What is alternative apportionment? 
 

II. When must a taxpayer submit a request to use an alternative apportionment formula? 
 

III. What must a taxpayer submit to request alternative apportionment? 
 

IV. Who has the burden of proving that the statutory apportionment formula does not fairly 
represent the taxpayer’s business activity in Michigan? 
 

V. What standard of proof must be met before an alternative apportionment method will be 
applied? 
 

VI. Is the Department required to respond to a request for alternative apportionment within a 
certain timeframe? 
 

VII. If approved, to what tax periods may the alternative apportionment method be applied? 
 

VIII. Are there any special filing instructions for filing a return for a tax period in which an 
approved alternative apportionment method is used? 
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IX. Under what circumstances may the Department impose an alternative apportionment 

method?  
 
CONCLUSIONS 

I. Alternative apportionment is a remedy available to both the Department and taxpayers, 
including individuals and trusts as well as business taxpayers, that allows deviation from 
Michigan’s statutorily-mandated apportionment formula when the statutory formula fails to 
fairly represent a taxpayer’s business activity in this state.   
 

II. A taxpayer must submit a request for alternative apportionment at least 90 days prior to the 
due date of the return (including extensions) for which permission to use the alternative 
method is sought or, in the case of an amended return, at least 90 days prior to filing the 
amended return.  Requests for alternative apportionment will not be approved if made after 
a return is filed taking an apportionment position contrary to that in statute. 
 

III. A taxpayer’s request for alternative apportionment must be in writing and clearly labeled 
“Request for Alternative Apportionment.”  The request must identify the tax type and period 
for which alternative apportionment is requested and must clearly demonstrate why the 
statutory formula does not fairly represent the taxpayer’s business activity in Michigan.  It 
must also include a reasonable alternative and disclosure of certain information about the 
taxpayer’s apportionment method in other states.    
 

IV. The burden of proof rests on the party advancing an alternative apportionment method.   
 

V. The party seeking to apply an alternative apportionment method must prove by clear and 
convincing evidence that the statutory method grossly distorts the taxpayer’s business 
activity in Michigan or operates to unconstitutionally tax extraterritorial activity and that the 
proposed alternative is a reasonable method of apportioning the taxpayer’s income. 
 

VI. The Department is not required to respond to a request for alternative apportionment within 
a certain timeframe; however, the request will be deemed denied if the Department does not 
respond within 60 days.  
 

VII. Once approved, an alternative apportionment method may only be applied to the tax period(s) 
for which the request was approved. 
 

VIII. When filing a return using an approved alternative apportionment method, a taxpayer must 
attach the Department’s approval letter and a schedule supporting how the apportionment 
percentage was derived and applied.  
 

IX. The Department may impose an alternative apportionment method whenever the statutory 
formula does not fairly reflect the taxpayer’s business activity in Michigan, resulting in either 
gross distortion or unconstitutional extraterritorial taxation.     
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INTRODUCTION 
 
The Due Process and Commerce Clauses of the U.S. Constitution require a state’s income tax on 
interstate commerce to be apportioned in a manner that reasonably approximates the relationship 
between a taxpayer’s income attributed to that state and the taxpayer’s business activities in that 
state.  The U.S. Supreme Court has determined that a state’s standard apportionment formula 
adequately reflects this relationship if the apportionment formula is internally and externally 
consistent both facially and when applied to a particular taxpayer.  Where the standard 
apportionment formula fails to fairly reflect the relationship between the taxpayer’s business 
activities in this state and the taxpayer’s income attributable to this state, Michigan law provides 
relief in the form of an alternative apportionment provision.  Michigan law permits deviation from 
the standard apportionment formula for businesses and individuals, estates and trusts.1  This RAB 
addresses the procedures and standards applicable to the use of the alternative apportionment 
provision for business taxpayers under the Michigan Business Tax (MBT) for both the business 
income and the modified gross receipts tax bases, for business taxpayers under the Corporate Income 
Tax (CIT), and for those taxpayers covered by Part 1 of the Michigan Income Tax Act (MITA).   
 
BACKGROUND 
 
A state’s power to tax is an inherent feature of its sovereignty, and a state has wide latitude to 
establish a taxation scheme.2  Its powers, if exercised for public purposes, are generally unlimited, 
extending to all persons, property, and business within its jurisdiction.  Where a taxpayer earns 
income from a multistate business and more than one state has jurisdiction to impose income tax, 
the states’ power to tax is limited by two federal constitutional provisions: the Commerce Clause 
and the Due Process Clause.  The Commerce Clause restrains states from burdening the free flow of 
commerce among the states.3  Specifically, it prevents states from subjecting taxpayers to multiple 
tax burdens simply because they do business across state lines.  It is satisfied when a state’s formula, 
if applied by every jurisdiction, would result in no more than all of the taxpayer’s income being 
taxed.4  The Due Process Clause precludes a state from taxing value earned outside its borders, 
sometimes referred to as extraterritorial taxation.5  
 
These limitations shape the statutory framework governing division of business income among the 
states, requiring a state’s taxation scheme to be both internally and externally consistent.  The 
internal consistency test looks at the structure of the tax and measures whether the apportionment 
formula if adopted by all states would disadvantage interstate commerce as compared to intrastate 
commerce—a test designed to identify and prevent multiple taxation.  The external consistency test 
focuses on whether a state’s tax reaches beyond that portion of value that is fairly attributable to 

                                                 
1 See MCL 206.195 for individuals, estates and trusts, MCL 206.667 for corporations under the Corporate Income Tax, and 
MCL 208.1309 for Michigan Business Tax taxpayers.  This RAB’s references to individual income taxpayers are intended to 
include estates and trusts under part 1 of the Michigan Income Tax Act (MITA).   
2 C F Smith Co v Fitzgerald, 270 Mich 659, 668-669 (1935). 
3 Massachusetts v US, 435 US 444 (1978).   
4 Container Corp of America v Franchise Tax Bd, 463 US 159, 169 (1983).   
5 ASARCO, Inc v Idaho State Tax Comm'n, 458 US 307, 315 (1982). 
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economic activity within the taxing state—a test designed to identify and prevent extraterritorial 
taxation.6   
 
Most states, including Michigan, divide or “apportion” income among states using a formula based 
upon one or more factors representative of the taxpayer’s activities in the taxing state.7  This method 
of attributing income earned by a taxpayer in the operation of a unitary business is referred to as 
formula apportionment.  Formula apportionment8 does not purport to identify the precise 
geographical source of a taxpayer’s income, but is instead intended to be only a rough approximation 
of a taxpayer’s income that is related to the activities conducted within the taxing state.9   
 
Michigan apportions business income using single sales factor apportionment for both business and 
individual income taxes.10  The U.S. Supreme Court has determined the sales factor apportionment 
method to be presumptively valid.11  Most states, including Michigan, permit a taxpayer to deviate 
from the statutorily-mandated apportionment method under certain circumstances.  This statutorily-
authorized relief is commonly referred to as the alterative apportionment provision.  The 
presumptive validity of the single sales factor apportionment method is expressly stated in the 
alternative apportionment provisions of Michigan’s business tax statutes.12  The CIT alternative 
apportionment provision, which is identical in all pertinent respects to the MBT provision, is as 
follows:   
 

(1) If the apportionment provisions of this part do not fairly represent the extent of the 
taxpayer's business activity in this state, the taxpayer may petition for or the state 
treasurer may require the following, with respect to all or a portion of the taxpayer's 
business activity, if reasonable: 
 
(a) Separate accounting. 
 
(b) The inclusion of 1 or more additional or alternative factors that will fairly represent 
the taxpayer's business activity in this state. 
 
(c) The use of any other method to effectuate an equitable allocation and 
apportionment of the taxpayer's tax base. 
 

                                                 
6 Container Corp of America v Franchise Tax Bd, 463 US 159, 169–170 (1983); Oklahoma Tax Comm'n v Jefferson 
Lines, Inc, 514 US 175 (1995). 
7 The underlying rationale for formula apportionment grew out of the difficulty of identifying the geographic source of 
income earned by a multistate enterprise.  See Trinova Corp v Michigan Dep’t of Treasury, 498 US 358, 373 (1991). 
8 Formula apportionment is more commonly known simply as apportionment; further references in this RAB will refer 
to the more commonly used “apportionment.” 
9 Moorman Mfg Co v Bair, 437 US 267, 273 (1978). 
10 See MCL 206.115(2) in Part 1 of the MITA pertaining to individual income taxpayers for years beginning in 2012 
and after.  See MCL 208.1301(2) for taxpayers under the Michigan Business Tax and MCL 206.661(2) for taxpayers 
under part 2 of the MITA known as the Corporate Income Tax.  Michigan’s business tax acts do not distinguish between 
business and non-business income as does Part 1 of the MITA with respect to individual income taxation.  
11 Moorman Mfg Co, at 273. 
12 See MCL 206.667 for the CIT and MCL 208.1309 for the MBT.   
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(2) An alternate method may be used only if it is approved by the department. 
 
(3) The apportionment provisions of this part shall be rebuttably presumed to fairly 
represent the business activity attributed to the taxpayer in this state, taken as a whole 
and without a separate examination of the specific elements of the tax base unless it 
can be demonstrated that the business activity attributed to the taxpayer in this state is 
out of all appropriate proportion to the actual business activity transacted in this state 
and leads to a grossly distorted result or would operate unconstitutionally to tax the 
extraterritorial activity of the taxpayer. 
 
(4) The filing of a return or an amended return is not considered a petition for the 
purposes of subsection (1).13 
 

The alternative apportionment provision under part 1 of the MITA, pertaining to individual income 
taxpayers, is nearly equivalent to the MBT and CIT provisions but does not contain subsection (3) 
or (4).  The Department considers the single sales factor prescribed in part 1 of the MITA to have 
the same rebuttable presumption as expressly stated in section 667(3) of part 2 of the MITA based 
upon the U.S. Supreme Court’s determination of this formula’s presumptive validity.  As a matter 
of uniformity, the Department considers subsection (4) of part 2 of the MITA to be equally applicable 
to individual income taxpayers under part 1 of the MITA, as will be discussed below.   
 
PROCEDURES AND STANDARDS 
 
Michigan law permits either the taxpayer to petition for, or the Department to require, the use of an 
alternative apportionment method, if reasonable, when the statutory apportionment method does not 
fairly represent the extent of the taxpayer’s business activity in this state.  This RAB addresses the 
procedures applicable to each.   
 
Taxpayer Request for Alternative Apportionment Relief 
 
Time for Filing.  A request for alternative apportionment will not be considered unless it has been 
timely filed.  A taxpayer seeking to apply an alternative apportionment method must seek the 
Department’s approval at least 90 days prior to the due date of the return (including extensions) for 
which permission to use the alternative method is sought or, in the case of an amended return, at 
least 90 days prior to filing the amended return. 
 
Where to File.  A taxpayer’s request for alternative apportionment must be sent to the Bureau of 
Tax Policy at 430 West Allegan Street, Lansing, MI 48922.   
 
Required Components.  A taxpayer’s request for alternative apportionment must be a written 
request clearly labeled “Request for Alternative Apportionment” and must include: 

 
1. Tax Type and Period.  A request must identify the tax type and period covered by the 

taxpayer’s request. 

                                                 
13 MCL 206.667.   
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2. Statement of Reasons.  A request must contain a statement of the reasons, supported by 

detailed facts and data, explaining why the taxpayer believes the statutory method does 
not fairly represent the activities of the taxpayer in Michigan. 

3. Proposed Alternative Method.  A request must detail the proposed alternative 
apportionment method(s) and explain how it reflects the taxpayer’s income attributable 
to Michigan and why it is a reasonable alternative.   

4. Data and Analysis.  The proposal must attach documentation identifying and describing 
the nature of the taxpayer’s business activity and justifying the figures presented in the 
proposal for alternative apportionment, as well as their origin, nature and relation to the 
overall result proposed.   

5. Disclosure.  The request must disclose whether the proposed method is being used or 
requested in other states and whether the alternative method has been approved or 
rejected in those other states.  The request must also identify those other states. 

 
Criteria for Evaluating Requests for Alternative Apportionment.   
 
Presumptions.  The statutory method of apportionment is presumed to fairly represent the business 
activity attributable to the taxpayer in this state for all tax types covered by this RAB.14  Therefore, 
a taxpayer requesting alternative apportionment must rebut the presumption.   
 
Burden and Standard of Proof.  The burden of proof rests on the party seeking to apply an alternative 
apportionment formula.15 That party must prove by clear and convincing evidence that the 
presumptively fair statutory formula is unfair under the particular circumstances and that the 
proposed alternative is reasonable.16   This standard of proof imposes two burdens on the requesting 
party, one relative to the statutory formula and one relative to the proposed alternative.17 
 
Burden of Proving that the Statutory Method does not Fairly Represent Business Activity.  As 
to the first burden, the business tax statutes adopt what is known as the constitutional gross distortion 
standard, which requires a party attempting to overcome the presumption that the statutory formula 
is fair to demonstrate: 
 

                                                 
14 See MCL 206.667(3) for CIT, MCL 208.1309(3) for the MBT, and Moorman Mfg Co v Bair, 437 US 267, 273 (1978). 
15 Carolyn Joy Lee, Charolette Noel, PER SE versus "AS APPLIED" CHALLENGES AND THE USE OF ALTERNATIVE 
APPORTIONMENT PROVISIONS, 2010 St & Loc Tax Law 241, 261-262 (2010). 
16 Donovan Const Co v MI Dep’t of Treasury, 126 Mich App 11, 21 (1983).  Note that the “clear and cogent” standard 
of proof referenced in Moorman Mfg Co, at 274, is equivalent to the “clear and convincing” standard of proof.  See 
https://en.oxforddictionaries.com/definition/cogent, defining cogent as clear, logical, and convincing.  Evidence is clear 
and convincing when it “produce[s] in the mind of the trier of fact a firm belief or conviction as to the truth of the 
allegations sought to be established, evidence so clear, direct and weighty and convincing as to enable [the factfinder] 
to come to a clear conviction, without hesitancy, of the truth of the precise facts in issue.”  In re Martin, 450 Mich 204, 
227 (1995). 
17 ¶ 9.20 EQUITABLE APPORTIONMENT PROVISIONS, Hellerstein and Swain, 1999 WL 1398944, 16.  See also 
BNA’s Tax Management Weekly State Tax Report, Vol 17, No 49, p 5, December 10, 2010.   
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That the business activity attributed to the taxpayer in this state is out of all appropriate 
proportion to the actual business activity transacted in this state18 AND leads to a grossly 
distorted result,19 OR 
 
That the statutory formula would operate unconstitutionally to tax the extraterritorial activity 
of the taxpayer.20 
 

The U.S. Supreme Court treats a showing of gross distortion as evidence of a state’s taxation of 
extraterritorial activity, thus equating the two proofs.21  The Department follows this treatment.  
Additionally, the Department treats the alternative apportionment relief provision under section 195 
of Part 1 of the MITA, pertaining to individuals, as requiring the same gross distortion level of proof 
as that required under the business tax statutes based upon the Michigan Supreme Court’s 
determination in Trinova Corp v Dep’t of Treasury.22  There, the Michigan Supreme Court 
considered section 69 of the Single Business Tax Act, which is nearly identical to section 195 of the 
MITA,23 and determined that it served as a constitutional circuit breaker, requiring the gross 
distortion standard of proof.     
 
For all taxes covered by this RAB, a determination as to whether the standard apportionment formula 
attributes income to this state out of all appropriate proportion to the taxpayer’s business activities 
within this state and produces a grossly distorted result or whether it operates to unconstitutionally 
tax extraterritorial activity will depend on the facts and circumstances.  A taxpayer may not rely 
solely on a large difference between the statutory and alternative methods as to either the income 
attributed to this state or the resulting tax liabilities as proof of distortion.  Rather, additional analysis 
establishing why the statutory method attributes income to Michigan out of all appropriate 
proportion to the taxpayer's business activities within this state is necessary to sustain any distortion 
claim.24   
 
Embodied in this burden are two evidentiary hurdles, one quantitative and one qualitative.25  The 
quantitative hurdle requires a party to employ the metric that most appropriately quantifies the level 
of distortion between the taxpayer’s business activities conducted in this state and the income 
attributed to this state using the statutory formula.  The level of distortion required is one of 

                                                 
18 The “out of all appropriate proportion” language derives originally from the U.S. Supreme Court’s opinion in Hans 
Rees’ Sons, Inc v N Carolina ex rel Maxwell, 283 US 123, 135 (1931). 
19 The “gross distortion” language derives originally from the U.S. Supreme Court’s opinion in Norfolk & W Ry Co v 
Missouri State Tax Comm, 390 US 317, 326 (1968). 
20 MCL 206.667(3) and 208.1309(3).   
21 Norfolk & W Ry Co, supra at 327. 
22 433 Mich 141 (1989).   
23 Section 69 lists four alternatives to the statutory apportionment formula instead of the three listed by § 195.  They are 
otherwise identical. 
24 See Citizens Utilities Co of Illinois v Dept of Revenue, 488 NE2d 984, 993 (1986), noting that the 15,000% increase 
in tax liability between the statutory formula and the separate accounting method in Butler Bros v McColgan, 315 US 
501 (1942) was upheld because bare percentages without explanation were insufficient.  
25 The quantitative and qualitative analysis originated in the California Supreme Court case Microsoft Corp v Franchise 
Tax Bd, 39 Cal 4th 750, 766 (2006).  Even though California does not require a taxpayer to carry the heavier constitutional 
burden of establishing gross distortion, the analysis still serves as a useful starting point.   
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constitutional magnitude.   “Gross” distortion is flagrant distortion, distortion beyond all reasonable 
measure.26   
 
A showing of quantitative distortion of constitutional magnitude is insufficient by itself.  A taxpayer 
must also show qualitative distortion.  The qualitative prong of the metric focuses not on the 
magnitude of the distortion but on the nature of the distortion and requires a taxpayer to show that 
its sales into Michigan do not fairly represent the nature of the taxpayer’s business activity in 
Michigan.27  U.S. Supreme Court precedents have held separate accounting to be of little value in 
accurately depicting the business activity of a unitary business in a particular jurisdiction.28  
Therefore, if the taxpayer’s business is unitary, the Department will rarely consider separate 
accounting to be an appropriate method for establishing gross distortion.  By the same principle, 
attempts by a unitary taxpayer to establish gross distortion or extraterritorial taxation with evidence 
that the taxpayer is more profitable in one jurisdiction than another will rarely be pertinent.29   
 
Likewise, attempts to carve out certain receipts from the tax base will be unsuccessful without a 
showing that the income is somehow unrelated to the taxpayer’s unitary business activity.  The form 
of a business’ investments or its organization will not control.  For example, dividends received from 
subsidiaries and affiliates that reflect profits derived from a functionally integrated enterprise are 
income to the parent earned in a unitary business and their inclusion in the tax base does not result 
in gross distortion of the taxpayer’s business activity in this state.  Additionally, unusually large 
receipts from an extraordinary event or an isolated transaction are not grossly distortive per se.30  
Distortion is not proved solely by comparing results.  To determine whether there is gross distortion, 
the Department will look at the relationship between the apportionment factor and the taxpayer's 
business activity producing the taxable income.   
 
Single sales factor apportionment is intended to attribute sales to the consumer state and in so doing 
gives recognition to the consumer state’s contribution in the taxpayer’s production of the income.31  
The metric used should therefore demonstrate how it reflects Michigan’s contribution in the 
production of the taxpayer’s income.     
 
Burden of Proving that the Proposed Alternative is Reasonable.  Once the burden of establishing 
gross distortion is met, the second burden is to show that the proposed alternative is a reasonable 
method of apportioning the taxpayer’s income.  To be reasonable, the party asserting it must establish 
a close connection between the proposed alternative apportionment method and the basis for 
deviating from the statutory formula.32  The Department considers the following factors to be 

                                                 
26 Black’s Law Dictionary, (10th ed 2014) by Bryan A. Garner, editor in chief.   
27 Microsoft Corp, supra at 769.  In Microsoft, the Court noted that the taxpayer’s treasury functions were qualitatively 
different from its principal business in contrast to the facts of another case involving Merrill Lynch, where the 
taxpayer’s treasury functions were not qualitatively different from its principal business of buying and selling 
securities.  Id. at 766.   
28 See Mobil Oil Corp v Comm’r of Taxes of Vermont, 445 US 425, 438 (1980), citing Butler Bros v McColgan, 315 US 
331, 336 (1939).   
29 ¶ 8.16 DISTORTION OR MISATTRIBUTION OF INCOME, Hellerstein and Swain, 1999 WL 1398922, 10. 
30 State Taxation § 8.16 Distortion or Misattribution of Income, 1999 WL 1398922, 16. 
31 See Pierce, The Uniform Division of Income Tax for State Tax Purposes, 35 Tax 747 (October 1957).   
32 See A New Approach to Defining a “Reasonable” Alternative Apportionment Method, State and Local Tax Advisory, 
September 10, 2013.   
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relevant to a determination of the reasonableness of the taxpayer’s alternative apportionment 
method:   
 

• what filing position the taxpayer has taken in other jurisdictions and/or what requests for 
alternative apportionment the taxpayer has made in other jurisdictions;  

• whether the proposed method entirely removes the income from taxation by any jurisdiction; 
and,  

• whether the proposed method reflects the economic reality of the taxpayer’s business activity 
in Michigan.   

 
A request for an assignment of income that results in all or a significant portion of a taxpayer’s 
income escaping tax in all jurisdictions is unreasonable.   
 
Invalid Requests for Alternative Apportionment 
 
A request for alternative apportionment must comply with the procedures set forth in this RAB.  
Because a valid request must be submitted in advance of a return, a return or amended return 
applying an alternative method of apportionment without prior approval does not constitute a valid 
request for alternative apportionment.  This is true for taxpayers under part 1 of the MITA as well 
as taxpayers under part 2 of the MITA, the CIT, and for taxpayers under the MBT.33  Nor may a 
request be attached to an original or amended return.  Should the Department process an original or 
amended return which uses an unapproved alternative method, such action does not reflect the 
Department's acceptance or approval of the taxpayer's proposed alternative method.   
 
A claim for refund which does not comply with the procedures set forth in this RAB does not 
constitute a valid request for alternative apportionment.   
 
Department Response to Request for Alternative Apportionment 
 
As soon as practicable after receiving a proper and timely filed request for alternative apportionment, 
the Department will review and respond to the request, indicating whether it has been denied, 
approved, or approved in part and denied in part, and stating the reasons for the determination.  This 
determination is appealable pursuant to the provisions of the Revenue Act  
 
If the Department does not act upon a taxpayer’s request before the expiration of 60 days from the 
date of the Department’s receipt of the request, the request is deemed denied.  The Department and 
the applicant may consent in writing to extend the time for a decision on the request.   
 
Filing Instructions for Approved Requests 
 
Approval of an alternative apportionment method or partial approval is effective only for the tax 
period for which the approval was requested or another period designated by the Department.  When 
filing a return or amended return using the alternative apportionment method, attach the 

                                                 
33 MCL 206.667(4) and MCL 208.1309(4).   
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Department’s approval letter and a schedule indicating how the apportionment percentage was 
derived and applied.   
 
In the event that approval is given for more than one tax period, the taxpayer must furnish 
information with the filing of its return in each subsequent tax period which establishes that the 
circumstances remain substantially unchanged.  Approval for subsequent periods, if given, may be 
revoked if the circumstances justifying the variation in apportionment method have substantially 
changed. 
 
Denied Requests 
 
If a taxpayer’s request for alternative apportionment relief is denied, the taxpayer must report using 
the apportionment method mandated by the applicable statute.  An aggrieved taxpayer may appeal 
the Department’s decision pursuant to Section 22(1) of the Revenue Act.34   
 
Department’s Imposition of Alternative Apportionment Formula 
 
The Department will generally only impose an alternative apportionment method as the result of an 
audit or in conjunction with a partial rejection of a taxpayer’s request for alternative apportionment.  
The Department is subject to the same presumptions and burdens of proof as those applicable to a 
taxpayer as outlined in this RAB.  Specifically, the statutorily-mandated apportionment method is 
presumed to fairly represent the business activity attributed to the taxpayer in this state.  The 
Department may impose an alternative apportionment method if it determines that the business 
activity attributed to the taxpayer in this state is out of all appropriate proportion to the actual 
business activity transacted in this state and leads to a grossly distorted result and if the Department’s 
proposed apportionment method is reasonable.   
 
Because the Department must rely on taxpayers to self-report their income and tax liability, it is not 
bound to notify the taxpayer in advance of the due date of the return of its intent to apply an 
alternative apportionment method for that tax period.  The Department may apply the alternative 
apportionment method for more than one tax period. 
 
When the Department imposes an alternative apportionment method, it must advise the taxpayer in 
writing of 1) the reason the statutory formula does not fairly represent the taxpayer’s business 
activity in this state, 2) an explanation of the alternative apportionment method being applied to 
determine the taxpayer’s business activity in this state and why it is a reasonable alternative, and 3) 
the tax type and periods to which the alternative apportionment method applies. 

                                                 
34 MCL 205.22(1).   
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‘‘Administrative law relates to the powers, functions, and procedures of the
various administrative agencies and the methods provided for judicial review of
their decisions.’’1 As Professor Don LeDuc noted in his treatise, ‘‘Administra-
tive Law is not a unified or limited field like torts or contracts, nor is it simply
procedural in nature.’’2 In addition, certain aspects of the way Michigan courts
treat administrative law subjects reveal differences and apparent contradictions,
which can create confusion for practitioners in the area of administrative law.
In this context, it can become difficult to determine the likely outcome of
many issues in administrative law. In Const 1963, art 6, § 28, even the people
have demonstrated ambivalence toward administrative agency adjudications—
accepting the need for decision-making by administrative agencies but not
fully entrusting final decisions to administrative agencies.

An administrative agency has no inherent power. Any authority agencies
may have is vested in them by statute or by the constitution. Administrative
determinations are enforceable only in the manner provided by statute.3 The
power and authority to be exercised by administrative agencies must be granted
by clear and unmistakable statutory language since a doubtful power does not
exist, and an express grant of power is subject to a strict interpretation.4 But
these limitations upon agency power are not self-executing and are meaningless
without the availability of appropriate judicial review.

In judicial opinions reviewing decisions by administrative agencies, much
duality or ambivalence can be found. Perhaps the relationship between admin-
istrative agencies and Michigan courts is somewhat symbiotic. Courts are satis-
fied to have this form of alternative dispute resolution available but are wary
of ceding too much legal independence. Agencies enjoy improvement in pub-
lic perception of fairness when their actions are affirmed but prefer to avoid
reversals. This article will survey some of the differences and apparent contra-
dictions in the context of three subjects: availability of judicial review, stan-
dards for reviewing administrative decisions, and judicial reluctance to review
administrative appeals. The objectives of this article are to provide updated

By Donald E. Erickson

Law and Michigan Courts

Review
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Courts frequently adopt broad statements
regarding the limitations on judicial review.
In one form or another, Michigan courts
most frequently describe limitations upon the
standards of judicial review with statements
such as courts do not substitute their judg-
ment for that of an administrative agency,
and a reviewing court gives deference to the
expertise of administrative agencies.

From the viewpoint of any party seeking
review of an agency’s decision, the problem
with these statements stems from hyperbole
in the first statement and a non-contextual
understanding of the second statement. Ex-
tended logically, the rule that courts do not
substitute their decision for that of an agency
creates an oxymoron nullifying or frustrating
the mandate for judicial review, which can

information to practitioners regarding these
subjects and to present some rationales to
reconcile some of the apparent contradic-
tions found in case law.

Availability of 
Judicial Review

Litigants seeking judicial review of deci-
sions by administrative agencies have three
potential avenues of relief: review prescribed
in the statutes applicable to the particular
agency; appeal pursuant to MCL 600.631,
which allows appeals from such decisions to
the circuit court; or the method of review
provided by the Administrative Procedures
Act (APA), MCL 24.201.5 A lawyer should
review each avenue in turn to determine
where appellate jurisdiction lies.6

The legislature can restrict the right to ju-
dicial review of decisions by administrative
agencies so long as the restriction does not
conflict with Const 1963, art 6, § 28.7 That
provision states in relevant part:

All final decisions, findings, rulings and orders
of any administrative officer or agency existing
under the constitution or by law, which are
judicial or quasi-judicial and affect private
rights or licenses, shall be subject to direct re-
view by the courts as provided by law.

In the case of a conflict between this consti-
tutional provision and an applicable statute,
the constitutional provision would control.8

In summary, appellate jurisdiction to re-
view decisions made by administrative agen-
cies depends upon what constitutional or
statutory provision applies. In addition, if no
other constitutional or statutory provision
for judicial review applies, a practitioner
might explore seeking judicial review via su-
perintending control under Const 1963, art
6, § 13.9

Standards for Reviewing
Administrative Decisions

It goes beyond the purpose of this article
to develop an exhaustive discussion of all
judicial statements on the scope of judicial
review of administrative decisions. But dif-
ferences and apparent contradictions seem to
appear in court opinions discussing the stan-
dards of review.
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or any applicable statute. If courts truly did
not substitute their judgment for that of an
administrative agency, then judicial review
would become an expensive and meaning-
less process. What other justification can ju-
dicial review have beside the possibility that
an agency erred and should be reversed—
substitution of a judicial decision for an
agency decision? On the other hand, the so-
called deference rule implies that judicial
deference to an agency’s expertise should be
automatic with little regard for the nature of
the issue involved or its context. Thus, the
substitution rule and the deference rule war-
rant further evaluation.

Const 1963, art 6, § 28 addresses not
merely the availability of judicial review, it
also states the following standards for judi-
cial review:

This review shall include, as a minimum, the
determination whether such final decisions,
findings, rulings and orders are authorized by
law; and, in cases in which a hearing is re-
quired, whether the same are supported by
competent, material and substantial evidence
on the whole record. Findings of fact in work-
men’s compensation proceedings shall be con-
clusive in the absence of fraud unless other-
wise provided by law.

In determining the meaning of constitu-
tional provisions like this, courts consider
the constitutional convention debates.10

Const 1963, art 6, § 28 is a new consti-
tutional provision which arose out of Con-
stitutional Committee Proposal 95.11 The
purpose of adopting this new constitutional
provision was to protect the public from
abuse of administrative power and to provide
a safeguard against bureaucratic action by ad-
ministrative agencies. Although the delegates
concluded that the legislature would have the
power to adopt even higher standards for ju-
dicial scrutiny of decisions by administrative
agencies, the goal was to set a uniform mini-
mum standard for judicial review of deci-
sions made by administrative agencies. The
level of the appropriate minimum standards
was vigorously debated.12

With regard to fact questions, Const
1963, art 6, § 28 is designed to avoid making
findings of fact conclusive13 and is intended
to avoid judicial affirmance of administrative

Fast Facts:

• Appellate jurisdiction
to review decisions
made by administrative
agencies depends
upon what constitu-
tional or statutory
provision applies.

• Differences and 
apparent contradic-
tions seem to appear 
in court opinions dis-
cussing the standards
of review for adminis-
trative decisions.

• Administrative law
practitioners should
carefully preserve and
forcefully pursue
appellate issues they
present to minimize or
avoid potentially debil-
itating judicial delay.
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decisions based upon the ‘‘scintilla’’ rule un-
der which only a tiny bit of evidence would
be sufficient to affirm the decision of an ad-
ministrative agency. On the other hand, con-
stitutional delegates expressed a fear that
adopting a new constitutional provision
would lead to de novo judicial review of fact
questions; thus, Const 1963, art 6 § 28 is in-
tended only to require a review of the record
made before the administrative agency and
not to provide for a new hearing. Final con-
vention action determined that the standards
for review would be whether or not adminis-
trative decisions ‘‘are authorized by law’’ and
whether or not decisions ‘‘are supported by
competent, material and substantial evidence
on the whole record’’ when a hearing is re-
quired.14 In other words, Const 1963, art 6,
§ 28 creates two separate standards for judi-
cial review.

Since 1963, the Michigan Supreme Court
has interpreted Const 1963, art 6, § 28 and
has said with regard to fact questions that
Const 1963, art 6, § 28 requires Michigan
courts to consider both sides of the record,
and therefore, has said that judicial review
must necessarily entail a degree of qualitative
and quantitative evaluation of the evidence
considered by an agency.15 On the other
hand, with regard to legal questions, the
Michigan Supreme Court has ruled that the
standard for judicial review is de novo review.16

Despite these Supreme Court opinions re-
garding standards for judicial review, confu-
sion or contradictions have arisen in review-
ing agency fact-finding decisions as well as in
the context of reviewing agency decisions re-
garding questions of law. Based on the consti-
tution and Michigan Supreme Court prece-
dent cited above, one needs to question or, at
least, reconsider, the ‘‘substitution’’ and ‘‘def-
erence’’ standards for judicial review that have
been routinely relied upon in many Michigan
Court of Appeals opinions.

Opinions frequently state the substitution
and deference rules in an abstract, virtually
absolute form such as:

A reviewing court must give due deference to
the administrative expertise of [an agency]
and may not substitute its judgment for that
of the agency.17

Such a virtually absolute form of the stan-
dards limiting judicial review evidences an

approach to judicial review that, at best,
backs away from the courts’ constitutional
and statutory duty to conduct appellate re-
view. For legal questions, this formulation es-
chews the de novo standard of review. For
facts questions, a more valid and reasonable
statement of the substitution rule would be to
say that a court will substitute its opinion or
judgment for that of an administrative agency
only when there is competent, conflicting ev-
idence.18 Such a statement of the rule is more
akin to the constitutionally adopted standard,
which requires support by competent, mate-
rial, and substantial evidence on the whole
record. In any event, neither the constitution
nor the statutes governing appeals preclude
substitution of judicial judgment for that of
an administrative agency. Instead, constitu-
tional and statutory standards for judicial re-
view concern when and how much a court
will undertake to substitute its judgment for
that of an agency decision.19

In summary, by adopting broad limits
upon the standards for judicial review, Mich-
igan court opinions sometimes seem over-
eager to abstain from the appellate duties im-
posed upon them by Const 1963, art 6, § 28
and applicable statutes. For fact questions, it
might be appropriate to defer to an agency’s

choice between conf licting evidence, but
even then there should be some qualitative
and quantitative evaluation of the evidence
considered by an agency.20

The more signif icant confusion arises
when Michigan court opinions address ques-
tions of law. On the one hand, the Supreme
Court has ruled that legal questions decided
by administrative agencies are subject to de
novo review.21 On the other hand, the Su-
preme Court has ruled that a construction

given to a statute by an agency is always enti-
tled to the most respectful consideration and
ought not be overruled without cogent rea-
sons.22 But judicial deference does not pre-
clude a court from rejecting an agency’s inter-
pretation.23 Even if a reviewing court gives
deference to the expertise of administrative
agencies, courts must not abandon or dele-
gate their responsibility to interpret legisla-
tive intent.24

In other words, Michigan courts can al-
ways review an agency’s legal findings, and
agency interpretations are not binding even
though courts afford an agency’s interpreta-
tion some deference.25 In 1999, the Michi-
gan Supreme Court affirmed previous rul-
ings that an agency’s determination regarding
the scope of its authority is a question of law,
which is reviewed de novo,26 and that ques-
tions of statutory interpretation are questions
of law, which are reviewed de novo.27

Const 1963, art 3, § 2 and its predecessors
require the separation of the powers of the
executive, judicial, and legislative branches of
government. A historical review of the consti-
tutional doctrine concerning separation of
powers supports de novo review of legal ques-
tions. Justice Marshall said in Marbury v
Madison, 5 US 137, 177–178; 2 L Ed 60, 73

(1803), “It is emphatically the province and
duty of the judicial department to say what
the law is.”28

As the Michigan Supreme Court once
explained:

We hardly supposed that anyone doubted that
the construction of a statute or ordinance is a
matter of law and not of fact. This is a well-
recognized judicial function. It is the duty of
courts to construe the language of the statute
and while ‘‘the construction given to a statute

…Michigan courts can always review 
an agency’s legal findings, and 

agency interpretations are not binding
even though courts afford an agency’s

interpretation some deference.
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by those charged with the duty of executing it is
always entitled to the most respectful considera-
tion and ought not to be overruled without co-
gent reasons,’’ such construction is not binding
upon the courts.29

In 1940, the Supreme Court was urged to
adopt an interpretation of the veteran’s pref-
erence act adopted by several governors, but
the court said:

We have great respect for the opinion of all of
our governors and will take notice of a con-
struction given in the administration of doubt-
ful or obscure laws by officers with a duty to
perform thereunder, but in the final analysis

the construction of a statute still remains in the
judicial branch of our government.30

Likewise, the court has ruled that admin-
istrative interpretations must be rejected if
not in accord with the intent of the legisla-
ture.31 Finally, the Michigan Supreme Court
has said that it is the responsibility of the ju-
diciary to interpret legislative intent and that
this responsibility cannot be delegated.32

Although federal precedent differs in
many significant ways (beyond the scope of
this article) from Michigan precedent, it is
interesting to note that the United States Su-
preme Court has recently recognized that
even when judicial deference may be appro-
priate during judicial review of legal ques-
tions decided by an administrative agency,
deference is limited:

The fair measure of deference to an agency ad-
ministering its own statute has been under-
stood to vary with circumstances, and courts
have looked to the degree of the agency’s care,

its consistency, formality, and relative expert-
ness, and to the persuasiveness of the agen-

cy’s position, . . . . This approach has pro-
duced a spectrum of judicial responses,

from great respect at one end, . . . to
near indifference at the other.33

In summary, courts have fre-
quently stated that they must

defer to statutory interpre-
tations adopted by adminis-
trative agencies, but such

deference should be more
limited than many court
opinions seem to imply.

Under the separation of
powers doctrine, statu-
tory construction be-

longs within the prov-
ince of the courts,

and courts should
perform a de novo

review of legal
questions.
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W Judicial Reluctance 

to Review Administrative
Law Appeals

Even though there is little question that
rulings by administrative agencies are sub-
ject to judicial review, as a pragmatic matter
administrative law practitioners should take
into account one other factor. Courts truly
prefer to avoid reviewing administrative
agency decisions, and this factor can subtly
affect the outcome of appellate review.

The potential results of judicial aversion
to reviewing the merits of appeals from ad-
ministrative agency decisions can be illus-
trated by events that occurred during one ap-
peal the author participated in. In late 1996
and early 1997, the Michigan Public Service
Commission issued some procedural orders
in a power supply cost recovery plan case
involving the Detroit Edison Company. On
February 25, 1997, three parties to the ad-
ministrative proceeding filed a joint peti-
tion for interlocutory review by the Ingham
County Circuit Court of those commission
orders. The appeal was filed in the circuit
court because, in numerous previously un-
published orders, the Ingham Circuit Court
and the Court of Appeals had disagreed over
whether appellate jurisdiction rested in the
Court of Appeals under MCL 462.26 or in
the Ingham County Circuit Court under
MCL 24.301. Certainly this jurisdictional
question has been a significant one, but the
conflicting orders of the two courts reveal
that each court has a desire to have the other
court handle these appeals.

On motion by the Public Service Com-
mission, the Ingham Circuit Court trans-
ferred the appeal to the Court of Appeals
under MCL 462.26(3). The Court of Ap-
peals, without request from a party, re-
manded the case to the circuit court. The
Public Service Commission appealed the re-
mand order, and the Supreme Court sum-
marily vacated the Court of Appeals remand
order and sent the case back for a plenary de-
cision concerning the appellate jurisdiction
question.34 After remand for plenary consid-
eration, the appellants and the appellees filed
briefs with the Court of Appeals. Although
there were differences in their briefs, all par-
ties agreed that jurisdiction belonged with
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the Court of Appeals. Two years later, the
Court of Appeals issued an opinion remand-
ing the case and finding that jurisdiction lies
in the Ingham County Circuit Court.35 The
joint appellants and the Public Service Com-
mission separately sought leave to appeal, but
with two justices dissenting, the Supreme
Court denied leave to appeal in 2000.36

In this case, the appellate process foun-
dered on the issue of appellate jurisdiction.
The underlying merits of the commission’s
procedural orders remained unreviewed for
years until time rendered those serious legal
questions moot for purposes of the case. Ad-
ministrative law practitioners should care-
fully preserve and forcefully pursue appellate
issues they present to minimize or avoid po-
tentially debilitating judicial delay, which can
arise from a reluctance of Michigan courts to
be the court to conduct substantive judicial
review of administrative agency decisions.

Conclusion
An attorney can play a pivotal role in de-

termining the outcome of an administrative
law case by being aware of how Michigan
courts address and resolve questions concern-
ing the avenues for appellate review and the
standards for judicial review. When planning
litigation strategy, an attorney should also
remember the potential, self-centered rea-
sons an agency or a reviewing court might
have to rely upon a process or standards for
judicial review that can frustrate attempts to
obtain a judicial decision on the merits of
factual or legal questions raised in adminis-
trative proceedings. ♦

Donald E. Erickson is an assistant attorney general
in the Michigan Department of Attorney General.
The positions presented in this article represent his

personal views and do not represent positions of the
attorney general’s office. Erickson received his BA
and JD degrees from the University of Michigan. He
served as a law clerk to Hon. Timothy C. Quinn in
the Michigan Court of Appeals and was a police legal
advisor and assistant city attorney for the city of Kala-
mazoo before joining the attorney general’s office.
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 Brad Hirsch Vectren Infrastructure, et. al. v. Michigan Department of Treasury

Bridges Court Reporting Page: 1

  1                     STATE OF MICHIGAN
                     COURT OF CLAIMS

  2

  VECTREN INFRASTRUCTURE           )
  3   SERVICES CORP.,                  )

  SUCCESSOR-IN-INTEREST TO         )
  4   MINNESOTA LIMITED, INC.,         )

                                   )
  5                  Plaintiff,        ) Court of Claims

                                   ) No. 17-000107-MT
  6          vs.                       )

                                   )
  7   MICHIGAN DEPARTMENT OF           )

  TREASURY,                        )
  8                                    )

                 Defendant.        )
  9

 10          The videoconference deposition of

 11   BRAD HIRSCH, taken under oath on February 14, 2018,

 12   at the hour of 1:09 p.m., at 155 North Wacker

 13   Drive, Suite 3100, Chicago, Illinois, before

 14   Valerie M. Calabria, CSR, RPR, pursuant to notice.

 15

 16

 17

 18

 19

 20

 21

 22

 23

 24
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 Brad Hirsch Vectren Infrastructure, et. al. v. Michigan Department of Treasury

Bridges Court Reporting Page: 2

  1   APPEARANCES:

  2     HONIGMAN MILLER SCHWARTZ AND COHN LLP
    BY:  MS. PAULA E. LITT

  3          155 North Wacker Drive, Suite 3100
         Chicago, Illinois 60606

  4          312.701.9317
         plitt@honigman.com

  5

                 -and-
  6

    HONIGMAN MILLER SCHWARTZ AND COHN LLP
  7     BY:  MS. LYNN A. GANDHI (via videoconference)

         222 North Washington Square, Suite 400
  8          Lansing, Michigan 48933

         313.377.0734
  9          lgandhi@honigman.com

 10                  appeared on behalf of the Plaintiff;

 11     MICHIGAN DEPARTMENT OF TREASURY
    BY:  MR. JUSTIN R. CALL (via videoconference)

 12          Assistant Attorney General
         P.O. Box 30754

 13          Lansing, Michigan 48909
         517.373.3203

 14          callj1@michigan.gov

 15                  appeared on behalf of the Defendant.

 16

                      * * * * * * *
 17

 18

 19

 20

 21

 22

 23

 24   Reported by:  Valerie M. Calabria, CSR, RPR
  License No.:  084-003928
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 Brad Hirsch Vectren Infrastructure, et. al. v. Michigan Department of Treasury

Bridges Court Reporting Page: 4

  1         MR. CALL:  This is the time and place for the

  2   deposition of Brad Hirsch, being taken in the

  3   matter of Vectren Infrastructure Services

  4   Corporation, Successor-in-Interest to Minnesota

  5   Limited, Incorporated, vs. Michigan Department of

  6   Treasury, Court of Claims Docket No. 17-107-MT.

  7   This deposition is being taken for discovery

  8   purposes in accordance with the Michigan Court

  9   Rules.  This is a remote deposition done through

 10   videoconferencing.

 11                    (Witness duly sworn.)

 12                       BRAD HIRSCH,

 13   called as a witness herein, having been first duly

 14   sworn, was examined and testified as follows:

 15                        EXAMINATION

 16   BY MR. CALL:

 17         Q.    Mr. Hirsch, can you state your full name

 18   for the record.

 19         A.    Bradley Aaron Hirsch.

 20         Q.    Mr. Hirsch, I'm going to ask you some

 21   questions today, largely related to the report you

 22   prepared.  Do you have a copy of that report with

 23   you?

 24         A.    Yes.  Valerie gave one to me.
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  1         A.    Not that I'm aware.

  2         Q.    Is this valuation report a true and

  3   correct copy that's been marked as Exhibit 1?

  4         A.    Can you define true and correct?

  5         Q.    Sure.  I'm going to restate that.

  6                  There's a -- if you look at this

  7   report that you've been provided, it has "Draft" on

  8   the front of it, correct?

  9         A.    That's correct.

 10         Q.    And if you turn to -- I don't know,

 11   let's turn to the schedules in the back.  If you

 12   look on the bottom or the left side, you'll see a

 13   Bates stamp.  And if you turn to 172, at the top of

 14   it, it says "Draft - for discussion purposes only."

 15                  Do you see that?

 16         A.    Yes, I do.

 17         Q.    Can you tell me what that means?

 18         A.    Sure.  This report was never issued as

 19   final, and until the client requests to issue

 20   final, it stays in draft format.

 21         Q.    Has it ever been finalized?

 22         A.    No, it has not.

 23         Q.    Do you know why it has not been

 24   finalized?
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  1         A.    No, I don't.

  2         Q.    Is this report the most current report

  3   prepared regarding this engagement?

  4         A.    Yes, it is.

  5         Q.    And is this a true and correct copy of

  6   the latest report?  Are there any variations in

  7   what is in front of you as Exhibit 1, compared to

  8   the latest copy of this report?

  9         MS. GANDHI:  I'm going to object.  The witness

 10   was provided the exhibit which was provided in

 11   discovery.  That is what he is responding to.

 12   BY MR. CALL:

 13         Q.    And you can answer the question.

 14         A.    I received this copy at the beginning of

 15   this meeting, so I haven't paged through every page

 16   to guarantee it's the latest we sent Vectren.

 17         Q.    All right.  Now we can go to the report.

 18                  What is the purpose of this report?

 19   In other words, for what purpose was the valuation

 20   prepared?

 21         A.    The valuation was prepared to comply

 22   with financial accounting standards board,

 23   Accounting Standards Codification 805, business

 24   combinations.
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  1         Q.    And what does that tell us -- tell you?

  2         A.    As part -- when a company acquires

  3   another company, for financial reporting purposes,

  4   they are required to fair value the assets that

  5   they purchased.  And so I performed valuation work

  6   of the assets so that the client can comply with

  7   the standards of ASC 805.

  8         Q.    And when you say ASC, what does that

  9   stand for?

 10         A.    Accounting Standards Codification.

 11         Q.    And who is the board that prepared the

 12   Accounting Standards Codification?

 13         A.    Financial Accounting Standards Board.

 14         Q.    And what is the purpose of the ASC 805

 15   requirement in this valuation?  What is the purpose

 16   of requiring this valuation?

 17         A.    If you want to issue US GAAP Financials,

 18   you'd have to comply with ASC 805 when you have a

 19   business combination, meaning you acquired a

 20   company.

 21         Q.    And why does the standards require this

 22   valuation?  What is the purpose?

 23         A.    To make sure that the acquired assets

 24   are on the acquirer's books at fair value and not
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  1   and ASC 805 relies on the definition of fair value.

  2         Q.    What key assumptions were used in

  3   preparing this report?

  4         A.    So is there a specific asset you are

  5   referring to or the entire report?

  6         Q.    Well, let's start with intangible assets

  7   since that's what the valuation was prepared to do.

  8         A.    Sure.  We have conversations with the

  9   acquirer, Vectren Corporation, regarding the

 10   intangible assets that they believe they acquired.

 11   We submit questions or we question what assets

 12   exist, basically walking through the assets

 13   identified in ASC 805, to determine what assets are

 14   possibly there.  Key assumptions used are

 15   management's intentions with the assets.

 16                  Do you want me to expand into each

 17   specific asset and the assumptions associated with

 18   each?

 19         Q.    Sure.  There's only, what, five or six

 20   assets?

 21         A.    Sure.

 22         Q.    Yes, please.

 23         A.    Okay.  So looking at Exhibit 1 and

 24   Schedule 1, the assets we valued are customer
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  1   relationship, backlog, trade name, and assembled

  2   workforce.

  3                  Customer relationship looks at where

  4   is the future growth of the business going to come

  5   from, specifically existing versus new customers,

  6   as well as what an attrition rate looks like for

  7   existing customers and the charges for all the

  8   other assets in the business that help generate

  9   those cash flows.  And those are the main

 10   assumptions of that asset.

 11                  Backlog --

 12         Q.    Okay.

 13         A.    Okay.  Backlog is a form of a customer

 14   relationship with the key distinction being that

 15   it's contractual and it's essentially backlog but

 16   is the same type of asset but generally has a

 17   different life than a customer relationship.  So

 18   it's the same assumptions used.

 19         Q.    Can you explain backlog to me a little

 20   more?

 21         A.    Sure.  So backlog, there's an intangible

 22   benefit to acquiring a company that has contracts

 23   in place versus the buyer having the need to go to

 24   the customers they've historically done work with
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  1   and sell new projects.  And so you separate

  2   backlog, that that's contractual, aside from the

  3   noncontractual relationships that the entity has.

  4         Q.    So there's a difference between customer

  5   relationships and backlog?

  6         A.    Correct.

  7         Q.    Customer relationships mostly deals with

  8   noncontractual engagements whereas backlog is

  9   contractual?

 10         A.    That is correct.

 11         Q.    Okay.

 12         A.    Trade name assumption is -- go ahead.

 13         Q.    No, I just said, yes, please.

 14         A.    Trade name, the key assumptions are

 15   intended use of the trade name by the acquirer, as

 16   well as the strength and perception of that trade

 17   name in the marketplace.  And it uses a royalty

 18   rate as a key assumption.

 19         Q.    Okay.  And I'm going to go into a little

 20   more detail into these in the future, but is there

 21   any other assets that you would like to -- that you

 22   provided assumptions for?

 23         A.    Provided substance, no.

 24         Q.    I'm sorry, provided assumptions or used
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  1   assumptions.

  2         A.    No, these are the only assets that we

  3   valued.  These are the only assets we've valued.

  4         Q.    You did not value the assembled

  5   workforce?

  6         A.    So assembled workforce is -- it's valued

  7   but not recorded separately for financial reporting

  8   purposes.  It's assumed into goodwill but used as

  9   an input into the customer relationship and backlog

 10   calculations.

 11         Q.    Can you explain, used as an input into

 12   customer relationships and backlog?

 13         A.    Sure.  The methodology used to value a

 14   customer-related asset is one called the

 15   multi-period excess earnings model.  That method,

 16   the theory behind that method is that to generate

 17   cash flow specific to that asset, there are other

 18   assets in the business that are helping generate

 19   those profits.

 20                  And so after you take charges for all

 21   those other assets, one of those assets being

 22   workforce, what's left over, or that excess profit,

 23   then can be ascribed to the asset you're valuing.

 24   So in that instance, the workforce is being used as
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  1   a charge in that methodology.

  2         Q.    And just to be clear, did you value the

  3   trade name, customer relationships, and backlog on

  4   a state-by-state basis or a state taxation

  5   entity -- or excuse me -- a state taxing

  6   jurisdiction?

  7         A.    No.

  8         Q.    Is it possible to value a business on

  9   a -- by a state-by-state taxing jurisdiction?

 10         A.    It's possible.

 11         Q.    Are there standards that provide for

 12   this?

 13         A.    I'm unaware.

 14         Q.    Are there methods that can be employed

 15   to do this?

 16         A.    Yes.

 17         Q.    What are those methods?

 18         A.    Let me make sure I understand the

 19   question.  What are the methods one could use to

 20   value intangibles on a state-by-state basis?

 21         Q.    Correct.

 22         A.    I have not done it.  It would be very

 23   fact- and circumstance-based.  But I think it would

 24   require a breakdown of financials at that level.
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  1                       STATE OF MICHIGAN
                       COURT OF CLAIMS

  2

  --------------------------------
  3

  VECTREN INFRASTRUCTURE SERVICES
  4   CORP., SUCCESSOR-IN-INTEREST

  TO MINNESOTA LIMITED, INC.,
  5

              Plaintiff,
  6

         vs.                    File No. 17-000107-MT
  7

  MICHIGAN DEPARTMENT OF
  8   TREASURY,

  9               Defendant.

 10   --------------------------------

 11

 12

 13

 14

 15

 16               The Telephonic Deposition of JEFFREY

 17   STARBIRD, taken pursuant to Notice of Taking

 18   Deposition, taken before Valerie A. Benning, RPR, a

 19   Notary Public in and for the County of Hennepin,

 20   State of Minnesota, taken on the 22nd day of March,

 21   2018, at 2501 Wayzata Boulevard, Minneapolis,

 22   Minnesota, commencing at approximately 3:21 p.m.

 23

 24

 25
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 1                 A P P E A R A N C E S

 2 APPEARING FOR AND ON BEHALF OF THE PLAINTIFF:

 3        LYNN A. GANDHI, ESQUIRE
       HONIGMAN, MILLER, SCHWARTZ & COHN, LLP

 4        2290 First National Building
       660 Woodward Avenue

 5        Detroit, Michigan 48226-3506

 6        Email:  lgandhi@honigman.com

 7
APPEARING TELEPHONICALLY FOR AND ON BEHALF OF THE

 8 PLAINTIFF:

 9        JUNE SUMMERS HAAS, ESQUIRE
       HONIGMAN, MILLER, SCHWARTZ & COHN, LLP

10        222 North Washington Square
       Suite 400

11        Lansing, Michigan 48933-1800

12        Email:  jhaas@honigman.com

13
APPEARING TELEPHONICALLY FOR AND ON BEHALF OF THE

14 DEFENDANT:

15        DAVID W. THOMPSON
       ASSISTANT ATTORNEY GENERAL

16        P.O. BOX 30754
       Lansing, Michigan 48909

17
       Email:  ThompsonD18@michigan.gov

18

19 APPEARING TELEPHONICALLY FOR AND ON BEHALF OF THE
DEFENDANT:

20
       JUSTIN R. CALL

21        ASSISTANT ATTORNEY GENERAL
       P.O. BOX 30754

22        Lansing, Michigan 48909

23        Email:  CallJ1@michigan.gov

24

25
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 1                 A P P E A R A N C E S

 2 APPEARING FOR AND ON BEHALF OF JEFFREY STARBIRD:

 3        TAYLOR D. SZTAINER, ESQUIRE
       MOSS & BARNETT

 4        150 South Fifth Street
       Suite 1200

 5        Minneapolis, Minnesota 55402

 6        Email:  taylor.sztainer@lawmoss.com

 7

 8

 9 INDEX:
   Examination by Mr. Call                 Page 4

10    Examination by Ms. Gandhi               Page 58
   Further Examination by Mr. Call         Page 63

11

12 EXHIBIT   DESCRIPTION                  PAGE MARKED

13    4     Plaintiff's 1/26/18 Response to
         the 1/10/18 Order Requiring

14          Response to State of Michigan
         Department of Treasury's First

15          Discovery Requests Numbered 9(C),
         14 and 17                          16

16
   5     2010 Michigan Business Tax

17          Annual Return                      16

18

19

20

21

22

23

24

25

Page 4
 1                     JEFFREY STARBIRD,
 2  the Witness in the above-entitled matter after having
 3    been first duly sworn deposes and says as follows:
 4

 5                        EXAMINATION
 6 BY MR. CALL:
 7       Q.   Good afternoon, Mr. Starbird.  How are
 8 you today?
 9       A.   I am doing well.  Thank you.
10       Q.   I will just start by saying let the
11 record reflect that this is the deposition of
12 Jeffrey Starbird taken pursuant to notice and
13 agreement of counsel and to be utilized for all
14 purposes permitted under Michigan Court Rules.
15            This deposition is being conducted
16 remotely.  I am located in a Michigan Attorney
17 General's office in Lansing, Michigan.  The witness
18 and opposing counsel are located in Minneapolis,
19 Minnesota; correct?
20       A.   Correct.
21       Q.   Have you ever had your deposition taken
22 before?
23       A.   Yes.
24       Q.   So you are familiar with the fact that
25 we have a court reporter reporting or writing or

 Jeffrey Starbird Vectren Infrastructure, et. al. v. Michigan Department of Treasury
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Page 5
 1 subscribing what is being testified today; correct?
 2       A.   Yes.
 3       Q.   And it is best to wait for each person
 4 to finish their question or answer before
 5 responding.  That way we can have a clean record.
 6 Does that seem fair?
 7       A.   Yes.
 8       Q.   It is not an endurance test.  If you
 9 need a break, please let us know.
10       A.   I will.
11       Q.   Do you have any conditions?  Are you on
12 any medication that may affect your testimony
13 today?
14       A.   No.
15       Q.   When I ask questions, if you don't
16 understand, please ask for clarification.  That way
17 we know that we are communicating appropriately,
18 and the record will reflect that.  If you have a
19 question, please have me clarify or restate my
20 question.  Is that fair?
21       A.   Yes, that is fair.
22       Q.   Did you review any materials in
23 preparation of this deposition today?
24       A.   No.
25       Q.   Are you familiar with this case?  The
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Page 6
 1 litigation between Vectren Infrastructure Services
 2 Corporation Successor of Minnesota Limited,
 3 Incorporated, versus Michigan Department of
 4 Treasury?
 5       A.   Yes.
 6       Q.   I am going to state for the record this
 7 case is Vectren Infrastructure Services Corp.
 8 Successor-In-Interest to Minnesota Limited,
 9 Incorporated, versus Michigan Department of
10 Treasury, Court Number 17-000107-MT.  Mr. Starbird,
11 can you tell me about your background, your
12 education, your work history?
13       A.   Well, that is pretty easy.  I went to
14 St. John's University.  I graduated in '75.  I went
15 to William Mitchell Law School.  I got my CPA.  I
16 started working at Lurie, which is where we are.  I
17 have been here for thirty-nine years.
18       Q.   Wonderful.  What was your position when
19 you started with Lurie?
20       A.   Staff, tax staff.
21       Q.   What was your responsibilities?
22       A.   Oh, you learn about everything, do a
23 little of everything, accounting tax.
24       Q.   Is that when you obtained your CPA
25 license while working at Lurie?

Page 7
 1       A.   I passed the exam before, but the
 2 experience requirement was met while I was at
 3 Lurie.
 4       Q.   I am sorry.  Where did you go to law
 5 school?
 6       A.   William Mitchell College of Law.
 7 Justice Blackmun went there.
 8       Q.   Really?
 9       A.   Yes, that is what they tell me.  I think
10 Warren Berger was from here too.
11       Q.   I know you said you worked for Lurie.
12 Can you give me the full name of the company you
13 work for?
14       A.   Lurie, L-U-R-I-E, LLP.
15       Q.   It is just Lurie, L-U-R-I-E?  Nothing
16 else?
17       A.   No, it is Lurie, LLP, Limited Liability
18 Partnership.
19       Q.   What is your position now for Lurie?
20       A.   I'm a partner.
21       Q.   What are your responsibilities at this
22 time?
23       A.   To service our clients.
24       Q.   Can you be a little more specific?
25       A.   Well, we have a substantial list of

Page 8
 1 clients in our firm that require accounting and tax
 2 services.  I help with that with those more in the
 3 tax area.
 4       Q.   What is your involvement in the tax
 5 preparation for your clients?
 6       A.   Well, I don't really prepare anymore,
 7 but I would sign returns.
 8       Q.   Who prepares the returns?
 9       A.   Various staff.
10       Q.   You had signed a return.  What is the
11 purpose of you signing a return?  Is it just for
12 your signature, or are you actually looking to make
13 sure the preparation is accurate?
14       A.   Well, I sign a return because I believe
15 it to be accurate.
16       Q.   Were you involved in preparing or
17 reviewing Minnesota Limited, Incorporated, tax
18 returns for the 2010 to 2011 tax years?
19       A.   Not preparing or reviewing.
20       Q.   That would be your tax staff, I guess,
21 tax associates working for Lurie that would have
22 prepared that?
23       A.   Yes, associates, staff, managers.
24       Q.   Can you walk me through the process of
25 preparing the tax return?  I am sure there is some

 Jeffrey Starbird Vectren Infrastructure, et. al. v. Michigan Department of Treasury

Bridges Court Reporting Page: 3 (6 - 9)

Page 9
 1 level of involvement with the client in doing so.
 2 I just want to know what the steps are.
 3       A.   Well, our typical client would supply us
 4 information from their books and records.  And if
 5 it were a business, it would typically be a trial
 6 balance, a financial statement, their information
 7 for a tax period.  And from those numbers a staff
 8 would begin to put those on whatever corporate or
 9 partnership return we are filing.  And there would
10 be questions.
11            If any questions came up, the staff
12 would contact the client and ask those questions.
13 And once they were done completing, the return
14 would go to a reviewer who would review their work.
15       Q.   Not by name, of course.  Can you kind of
16 describe who that reviewer would be?  Would it be a
17 tax associate?  Tax manager?  A partner?
18       A.   It would typically be a tax manager.
19 Different people can review.  Seniors, we have
20 staff.  We have junior, seniors.  It typically
21 would be a senior manager depending on the return.
22       Q.   Are you aware that there was an audit
23 conducted by Michigan Department of Treasury for
24 the 2010 and 2011 tax years for Minnesota Limited,
25 Incorporated?
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Page 10
 1       A.   Yes.
 2       Q.   What was your involvement during that
 3 audit?
 4       A.   I initiated -- I allowed the information
 5 to be sent to the examiner after discussing with
 6 the client.
 7       Q.   Do you know what type of information or
 8 documents you provided to the examiner?
 9       A.   I don't remember at this time.  He
10 really had very little communication to us.  Didn't
11 really know what was going on until we got our
12 report.  I don't remember what he asked for even.
13 It was a long time ago.
14       Q.   I am going to tax your memory again.  Do
15 you know if you provided tax returns to the auditor
16 for the 2010, 2011 tax years?
17       A.   I don't know which ones he had already.
18 But I don't know any reason I wouldn't have
19 provided, if he asked.  I don't remember what
20 specifically they asked for.  They have returns
21 when they audit too.
22       Q.   Do you know when you started retaining
23 Minnesota Limited, Incorporated, as a client?
24       A.   When they became a client?
25       Q.   Yes.  I apologize for that question.  Do

Page 11
 1 you know when they became a client at Lurie?
 2       A.   A long time ago.  I don't know the exact
 3 year.  Well, I don't.  I have a lot of clients.
 4       Q.   That is a lot of clients, a lot of
 5 years.  You have been there for thirty-nine years.
 6 I understand.
 7       A.   It was not the first year I started.
 8       Q.   I am really testing your memory.  I
 9 apologize.  Are you familiar with the owner and
10 president of Minnesota Limited, Incorporated?
11            MS. GANDHI:  Objection.  Foundation.
12 Can you indicate a time period?
13 BY MR. CALL:
14       Q.   Yes, exactly.  For the 2010, 2011 tax
15 years.
16       A.   Yes, I knew the owners.
17       Q.   Did you ever have personal conversations
18 with the owners?
19       A.   In the context of business I think you
20 would have to.
21       Q.   What was your level of involvement in
22 preparing the 2010 and 2011 tax returns for
23 Minnesota Limited, Incorporated?
24       A.   I signed the returns, or I believe I
25 signed the returns.

Page 12
 1       Q.   Did you have any discussions with
 2 anybody from Minnesota Limited, Incorporated?
 3       A.   I can't remember any.
 4       Q.   If you signed them, did you review them
 5 for accuracy?
 6       A.   I took a look at the returns if I signed
 7 them, yes.
 8       Q.   Did you look at their financial
 9 statements?
10       A.   For which time period?
11       Q.   2010 and 2011.
12       A.   2011 there were no financial statements.
13       Q.   Did you review the financial statements
14 for the 2010 tax year?
15       A.   What does "review" mean?  We have
16 different words for "review" in accounting.  Did I
17 see the financials?  I am sure I did see the
18 financials.
19       Q.   What other documents would you look at
20 before you signed the tax return?
21       A.   Well, you would look at the financial
22 statements and look to see what book income was.
23 And then you would look to the tax return to see
24 what tax income was.  That would be one of the
25 steps.  You would note the differences.

 Jeffrey Starbird Vectren Infrastructure, et. al. v. Michigan Department of Treasury
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Page 13
 1       Q.   So the book income and the tax income,
 2 that is prepared by the client?
 3       A.   Well, the book income is their books,
 4 yes.
 5       Q.   And then the tax income is what you are
 6 looking -- what you see on the return?
 7       A.   Well, the tax returns themselves turn a
 8 client's book income into tax income because they
 9 are things that aren't deducted for book that there
10 may be for tax.  There is differences.
11       Q.   When you signed these tax returns, are
12 you aware that you do it under penalty of perjury?
13       A.   Yes, I am.
14       Q.   That the information in the tax returns
15 are true and complete to the best of your
16 knowledge?
17       A.   Yes.
18       Q.   When you sign these returns, if I
19 understand this correctly, I apologize.  You are
20 looking at the trial balance.  You are looking at
21 financial statements.  You are looking to make sure
22 all of the information provided for the client is
23 reflected in the tax return; is that correct?
24       A.   Well, that is a little over -- we have
25 staff that have gone through all of the steps.  And
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Page 14
 1 they have indicated they have gone through all of
 2 the steps.  When I get it to sign, I am confident
 3 that they have done all those steps.  I sign the
 4 return.  I look for reasonableness.  It ties to the
 5 financials.  It looks like the financials.  There
 6 is tax adjustments.  It is properly shown on the
 7 tax return to the best of my knowledge.
 8       Q.   And when you are looking at the
 9 financial statements, you are not looking to see if
10 they are accurate, or are you?
11       A.   No, no.  Financial statements are the
12 client's records.
13       Q.   And Lurie did not do any audit of those
14 records to make sure they are accurate; correct?
15            MS. GANDHI:  Objection.  Foundation.
16 You can answer the question.
17       A.   I didn't say that.  We audited meaning
18 Lurie and meaning the accounting and audit staff
19 who are capable of doing that, not myself prepared
20 an audit, did an audit on the 2010.  They did not
21 on the short period.
22 BY MR. CALL:
23       Q.   What has been your involvement in
24 providing documents to counsel for purposes of this
25 litigation such as tax returns or any other

Page 15
 1 documents?
 2       A.   Well, to the extent that someone needed
 3 our assistance to provide your group all of the
 4 requests we provided what we had so that it would
 5 be simplified.
 6       Q.   And do you know what documents you
 7 provided?
 8       A.   Many were asked for.  And I don't
 9 remember exactly.  But they would include prior tax
10 returns were asked for.
11       Q.   And these prior tax returns that you
12 provided, were they prepared by Lurie?
13       A.   Yes.
14       Q.   Do you know what states Lurie prepared
15 tax returns for?
16       A.   Not without looking at them.  There were
17 many states that were filed.  And I believe we
18 provided those to your office.
19            MR. CALL:  If we can go off the record
20 for just one moment.
21             (At this time a discussion was held
22             off the record.)
23            MR. CALL:  I provided a document that is
24 entitled Plaintiff's January 26, 2018, Response to
25 the January 10, 2018, Order Requiring Response to

Page 16
 1 State of Michigan Department of Treasury under
 2 tab 15.
 3             (At this time STARBIRD Deposition
 4             Exhibit Number 4 was marked for
 5             identification by the Court Reporter.)
 6            MR. CALL:  I am going to ask for tab 16.
 7             (At this time STARBIRD Deposition
 8             Exhibit Number 5 was marked for
 9             identification by the Court Reporter.)
10            MR. CALL:  We have those marked as
11 Exhibits 4 and 5.  I did not include all of the tax
12 returns as part of Exhibit 4.  I only did a portion
13 of what you provided.  Lynn, do you object to any
14 of these being admitted into evidence?
15            MS. GANDHI:  Yes, the tax returns are
16 notated confidential and subject to Michigan
17 evidence rule 408.  So we retain our right to
18 request that the tax returns and confidential
19 financial information be submitted under seal or
20 pursuant to a protective order.
21 BY MR. CALL:
22       Q.   Mr. Starbird, is it your practice to
23 correctly prepare and file returns consistent with
24 Michigan law?
25       A.   My practice?  My practices is our firm
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 1 prepares federal and state tax returns in many
 2 states.  So that is part of my practice.
 3       Q.   When you signed this 2010 and 2011 tax
 4 return, you are doing so with the understanding
 5 that the tax return was prepared according to
 6 Michigan law?
 7       A.   Yes.
 8       Q.   Did the Minnesota Limited, Incorporated,
 9 2010 and 2011 tax return comply with Michigan law?
10            MS. GANDHI:  Objection.  Foundation.
11 You can answer the question.
12       A.   Well, I believe so.  I don't know which
13 you are referring to.  Our firm prepares tax
14 returns in all states, and we believe that we do
15 them correctly.
16 BY MR. CALL:
17       Q.   Do you know when or if Minnesota
18 Limited, Incorporated, requested alternative
19 apportionment for 2011 tax year?
20       A.   I am not sure I understand that request.
21       Q.   Did Minnesota Limited, Incorporated, in
22 its 2011 tax year request alternative apportionment
23 rather than apportionment under what is typically
24 used under Michigan law?
25       A.   And that was requested when?  That is
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Page 18
 1 what I don't understand.  On the return?
 2       Q.   Yes.  I am asking for the 2011 tax
 3 return.  Did Minnesota Limited ever request
 4 alternative apportionment?
 5       A.   I don't remember.  I would have to look
 6 back.
 7       Q.   When you filed 2011 tax return for
 8 Minnesota Limited, Incorporated, did you do it
 9 under the alternative apportionment, or did you do
10 it through Michigan's typical apportionment
11 formula?
12       A.   I do not know.
13            MS. GANDHI:  I just want to note for the
14 record the exhibit that is marked Exhibit 5 is the
15 2010 Michigan business tax return.  And you are
16 asking questions about the 2011 Michigan business
17 tax return.
18            MR. CALL:  I haven't even got to the
19 exhibits yet.  I understand.
20 BY MR. CALL:
21       Q.   If we can look to Exhibit 5,
22 Mr. Starbird, are you familiar with these?  Have
23 you seen these returns previously in Exhibit 5, for
24 example, the 2010 and 2011 tax returns?
25       A.   I have at some point.  Not anytime

Page 19
 1 recent.
 2            MS. GANDHI:  It is actually both.
 3            MR. CALL:  Just for the record Exhibit 5
 4 does contain the 2010 and 2011 tax return.  I just
 5 want to clarify that.
 6            MS. GANDHI:  Yes, that was not clear.
 7 BY MR. CALL:
 8       Q.   When we look at the 2010 tax return, do
 9 you see that in front of you?
10       A.   I do.
11       Q.   Are you familiar with Michigan tax law?
12       A.   I have not looked at a Michigan return
13 in quite some time.  The whole law?  What?
14       Q.   So you are generally familiar with
15 Michigan tax law during 2010, 2011?
16       A.   I can be familiar with anything when our
17 firm is preparing a return, and we have people that
18 do have familiarity with Michigan and other states.
19       Q.   So can you attest to the accuracy under
20 a penalty of perjury when you don't know what the
21 tax law is?
22            MS. GANDHI:  I am going to object as to
23 the form of the question.  You can answer the
24 question.
25       A.   Would you rephrase that, please?

Page 20
 1 BY MR. CALL:
 2       Q.   Sure.  I will rephrase.  How can you
 3 sign these tax returns if you don't understand
 4 Michigan law?
 5       A.   I said that I haven't looked at them
 6 recently.  When I am signing something, I become
 7 familiar with, and our staff and firm supply the
 8 returns and have the knowledge.  So I am relying on
 9 people who prepare Michigan returns and relay to me
10 that they are accurate.
11       Q.   But at the time of the preparation of
12 these tax returns you understood Michigan tax law?
13       A.   I was relying on the people that
14 prepared it.  And I believed that the returns were
15 accurate according to Michigan law.
16       Q.   If we can turn to the first page of
17 Exhibit 5, do you see line 11?
18       A.   Yes.
19       Q.   Line 11 talks about apportionment
20 calculation.  Do you see that?
21       A.   Yes.
22       Q.   Can you describe to me what this
23 demonstrates with regard to this return?
24            MS. GANDHI:  Objection.  Form.  The
25 return speaks for itself.
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 1            MR. CALL:  Go ahead, Mr. Starbird.
 2            MS. GANDHI:  You can answer the
 3 question.
 4       A.   The form speaks for itself.
 5 BY MR. CALL:
 6       Q.   I know, but can you explain
 7 apportionment calculation?  What is this
 8 calculation on this return?
 9       A.   That calculation is an allocation of
10 Michigan sales that were in Michigan to total
11 sales.
12       Q.   And what do you mean by "total sales"?
13       A.   Sales everywhere.
14       Q.   Is that to say total sales from all of
15 the states Minnesota Limited, Incorporated, is
16 dissolved in?
17       A.   Every line in a return -- and there is
18 probably definition of sales and what is included
19 in sales and what is excluded in sales in every
20 state.  You are asking me generally do I know what
21 that means.  There is a reflection of what were
22 determined to be Michigan sales that came from the
23 client.  And there is an amount there that says
24 total sales that generally in state laws apportions
25 other states.
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Page 22
 1       Q.   So if I understand this, let's say
 2 Minnesota Limited is involved in several states.
 3 And they file tax returns in those states.  They
 4 have certain sales that are attributable to those
 5 states.  And when you add all these up, it comes to
 6 total sales; is that correct?
 7            MS. GANDHI:  Objection.  Form.  You can
 8 answer.
 9       A.   Not necessarily.  Some are doubled.
10 Some are included in two states.  There is a whole
11 myriad of state tax law that you have to look to.
12 You have to look to the state.  Some things are
13 taxable in your home state and the other state.
14 And some are credit states.  It is very
15 complicated.  It isn't as simple as looking at that
16 line.
17 BY MR. CALL:
18       Q.   Do you see the Michigan sales as
19 $43,352,830.00?
20       A.   I see that, yes.
21       Q.   Do you see the total sales of
22 $110,365,790.00?
23       A.   Yes.
24       Q.   Now, if I can direct your attention to
25 Exhibit 4, I am looking at Bate stamp 392.

Page 23
 1       A.   Okay.
 2       Q.   Can you actually go to beta stamp 390?
 3       A.   Okay.
 4       Q.   Do you see that this is a Colorado tax
 5 return?
 6       A.   Yes.
 7       Q.   Now if you can go to Bate stamp 392, can
 8 you verify that this is all Colorado tax return?
 9            MS. GANDHI:  Objection.  Foundation.
10 You can answer.
11       A.   Yes.
12 BY MR. CALL:
13       Q.   Now, if you look at 392, do you see line
14 2?
15       A.   I do.
16       Q.   Do you see two different columns?  One
17 is for Colorado.  At the top there is one column
18 called Colorado and another one called total.  Do
19 you see that?
20       A.   Yes.
21       Q.   What does that represent?
22       A.   Well, that represents that there weren't
23 any sales in Colorado that year, I believe.  It
24 seems to represent there were no sales in Colorado
25 that year.

Page 24
 1       Q.   How about the total column?
 2       A.   That is the total that none of which are
 3 in Colorado.
 4       Q.   What does that represent?
 5       A.   It represents the same thing that is on
 6 the Michigan return.  Total sales.
 7       Q.   I apologize again for cutting you off.
 8 So is the total sales for Minnesota Limited,
 9 Incorporated, is that what you are saying?
10       A.   That is what it usually is.  Total sales
11 everywhere.
12       Q.   Do you see the amount $110,365,790?
13       A.   Yes, I said that, yes.
14       Q.   Is that consistent with Michigan?
15       A.   Well, that matches that page, yes.
16       Q.   Now I am going to direct your attention
17 to Bate stamp 408.  What I am looking at hopefully
18 you are looking at the same thing 2010 IA 1120S.
19       A.   Yes, I am.
20       Q.   Can you look to Part IV?
21       A.   Yes.
22       Q.   Of that return?
23       A.   Yes.
24       Q.   Do you see two columns there?
25       A.   I do.
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 1       Q.   Similar to the Colorado return can you
 2 explain to me what those two columns represent?
 3       A.   The first column means there was work
 4 performed in Iowa.  That is the amount of gross
 5 receipts from work performed in Iowa.  And the
 6 second is the same gross receipts total of all
 7 jurisdictions.
 8       Q.   This is a 2010 tax return.  Can you tell
 9 me what would go on gross receipts for Iowa?
10            MS. GANDHI:  Objection.  Foundation.
11            MR. CALL:  Go ahead, Mr. Starbird.
12       A.   It says what is in gross receipts for
13 Iowa.
14 BY MR. CALL:
15       Q.   It does?
16       A.   Yes, 1 column A.  You asked me to read
17 that.  That is what that means.
18       Q.   What does gross receipts entail is my
19 question.  I apologize.
20       A.   Well, it can be a number of different
21 definitions.  I would have to look to the form.
22 Typically it means services -- if you are a service
23 business, it is services performed in that state,
24 billings, for example.
25       Q.   Are you familiar with the type of
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Page 26
 1 activity that Minnesota Limited, Incorporated, was
 2 involved in for the 2011 tax year generally?
 3       A.   Generally, yes.
 4       Q.   Can you describe to the best of your
 5 ability what those activities were?
 6       A.   Well, I am not in the business.  They
 7 are a pipeline company.  It involved things with
 8 pipe.  It might be laying pipe.  It might be
 9 repairing pipe.  They are working underground.
10       Q.   Was it your understanding they provided
11 services?
12       A.   Of laying pipe and repairing pipe and
13 analyzing pipe, yes.  Yes, that is their business.
14       Q.   I am going to direct your attention to
15 Bate stamp 410.  Do you see Part I of that document
16 general information?
17       A.   Yes.
18       Q.   And again, do you see on the right-hand
19 side where it says Iowa receipts of $4,551,659?
20       A.   Yes.
21       Q.   And then total receipts $110,365,790?
22       A.   Yes.
23       Q.   And that is consistent with the previous
24 page we discussed?
25       A.   Yes.

Page 27
 1       Q.   Now I am going to direct your attention
 2 to Bate stamp 407.
 3       A.   Okay.
 4       Q.   Do you see this is an Illinois tax
 5 return?
 6       A.   Yes.
 7       Q.   For Minnesota Limited, Incorporated?
 8       A.   Yes.
 9       Q.   Can you now turn to Bate stamp 418?
10       A.   Okay.
11       Q.   Can you verify whether Bate stamp 418 is
12 part of the Illinois tax return?
13       A.   It is part of a tax return.  It says
14 Illinois at the bottom.  I assume it is Illinois.
15       Q.   "IL," is that what you are looking at?
16       A.   No, I was looking at line 46.  It says,
17 "Base income or net loss allocable to Illinois."
18 That is just the first one I saw.
19       Q.   When you look at line 40, do you see
20 $110,365,790?
21       A.   Yes.
22       Q.   Total sales everywhere is what it states
23 return?
24       A.   Yes.
25       Q.   And then total sales inside Illinois is

Page 28
 1 $3,931,966?
 2       A.   Yes.
 3       Q.   The amount on line 40, is that
 4 consistent with total sales in the Michigan tax
 5 return for 2010?
 6            MS. GANDHI:  I object to the line of
 7 questioning.  The tax returns speak for themselves
 8 as filed documents.  Is there a relevancy as to why
 9 we are paging through and he is verifying the
10 numbers contained on the returns?
11            MR. CALL:  It is relevant.  We are going
12 to continue.  Please answer the question.
13       A.   Yes.
14 BY MR. CALL:
15       Q.   Now, if I can direct your attention to
16 Bate stamp 480.
17       A.   Okay.
18       Q.   Would you agree that this is a Minnesota
19 tax return for 2010?
20       A.   Yes.
21       Q.   Will you turn to the next page Bate
22 stamp 481?
23       A.   Okay.
24       Q.   I will direct your attention to line 14.
25 Would agree that that amount $110,365,790 is
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 1 consistent with the total sales as provided on the
 2 Michigan tax return?
 3       A.   Yes.
 4       Q.   Now I am going to direct your attention
 5 to Bate stamp 524.
 6       A.   Okay.
 7       Q.   Would you agree that this is a tax
 8 return for North Dakota for the 2010 tax period?
 9       A.   Yes.
10       Q.   Please turn to the next page Bate stamp
11 525.
12       A.   Yes.
13       Q.   Can you see line 9?
14       A.   I can.
15       Q.   And line 12?
16       A.   Yes.
17       Q.   Would you agree that those amounts on
18 those two lines is consistent with total sales on
19 the Michigan 2010 tax return?
20       A.   Yes.
21       Q.   Now if you could turn back to Bate stamp
22 481 of the Minnesota tax return?
23       A.   Okay.
24       Q.   Can you explain to me the line 21 the
25 minimum fee of $5,000?
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Page 30
 1       A.   Yes.  Minnesota does not tax S
 2 corporations twice.  S corporations are taxable on
 3 an individual level.  Minnesota came up with a way
 4 to tax companies, not calling it a tax.  They call
 5 it a fee.  It is a fee for doing business.  And it
 6 is based on the size of the business with three
 7 factors.  And I believe at that time that was the
 8 largest that you could have.  The chart is right
 9 there.  The largest you could pay is $5,000, which
10 is a fee for the privilege of doing business in
11 Minnesota.
12       Q.   And if you could turn to Bate stamp 480
13 the previous page, you will also see line 9.
14       A.   Yes, that is the $5,000 fee.
15       Q.   And then there is going to be an
16 estimate tax that Minnesota Limited paid through
17 the year of $6,250?
18       A.   Yes, and it was made so that there would
19 be $1,250 in a refund to be applied to the first
20 quarter of next year because it would be 5,000
21 again.
22       Q.   And previously -- you talked about that
23 Minnesota doesn't tax the individual and the S
24 corp.  They just tax the individual.  What do you
25 mean by "the individual"?  Who are you talking

Page 31
 1 about?
 2       A.   An S corp has their shareholders pay tax
 3 personally on the company's income.  So the
 4 corporation, the S corporation pays no tax.  It is
 5 reflected on the individual shareholder's 1040.
 6 That is what an S corporation does.  It is called a
 7 pass through entity.
 8       Q.   Now if we can turn to Exhibit 5, I am
 9 looking at the 2011 tax return.  Do you have that
10 in front of you?
11       A.   Yes.
12       Q.   Do you see that this is page 1 of 14 if
13 you look up at the top on the left-hand corner?
14       A.   Yes.
15       Q.   What was the total sales reported on the
16 2011 tax return for Minnesota Limited?
17       A.   $98,465,632.
18       Q.   Line 11 sub A it says Michigan sales.
19 Do you see that?
20       A.   Yes.
21       Q.   That amount is $14,756,147; correct?
22       A.   Right.
23       Q.   Line A is the sales in Michigan compared
24 to total sales for the company; correct?
25       A.   That's what it indicates, yes.

Page 32
 1       Q.   That total sales, would that be
 2 reflected on the federal form or any federal form
 3 for the 2011 tax period?
 4            MS. GANDHI:  Objection.  Foundation, but
 5 you can answer.
 6       A.   Somewhere.  I don't know if it matches.
 7 I would need to look at the federal reporting.
 8 BY MR. CALL:
 9       Q.   AND again, Mr. Starbird, I am going to
10 ask you to just maybe keep a finger on that page so
11 as we go through these other returns, we can
12 compare and contrast.  Now if I can direct your
13 attention to Exhibit 4 Bate stamp 642?
14       A.   Okay.
15       Q.   And this is a 2011 Iowa tax return;
16 correct?
17       A.   Yes.
18       Q.   You see January 1st, 2011, to
19 March 31st, 2011?
20       A.   Yes.
21       Q.   Would this be a short 2011 tax return?
22       A.   You cut out.  Did you mean a short
23 period return?  Is that what you were saying?
24       Q.   Yes.  I apologize.  Yes.
25       A.   Yes.

 Jeffrey Starbird Vectren Infrastructure, et. al. v. Michigan Department of Treasury
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 1       Q.   Do you know why the return only goes to
 2 March 31st, 2011?
 3       A.   Yes, the company was sold.
 4       Q.   Now, if I can direct your attention to
 5 line 12 of Part IV, do you see that?
 6       A.   Yes.
 7       Q.   Do you see that the total $75,180,594,
 8 do you see that?
 9       A.   Yes.
10       Q.   Can you explain the difference?  On line
11 1 there is $21,093,137.  What would that entail?
12 The gross receipts?
13       A.   Well, without looking the gross receipts
14 would be the actual operations of the business, the
15 billing, the laying of pipeline, the repairs.  That
16 is what portion was related to operations.
17       Q.   And then you can look at lines 8 and 9
18 capital gain and ordinary gain.  What would those
19 be attributable to?
20       A.   They were attributable to the sale.
21       Q.   To the sale of Minnesota Limited?
22       A.   Yes.
23       Q.   Do you see the total is $75,180,594?
24       A.   Yes.
25       Q.   Why is that different than the total
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Page 34
 1 sales on the 2011 tax return for Minnesota Limited?
 2       A.   I would have to look.  Certain income
 3 comes through as a net like a capital gain.  So the
 4 selling figure would be different.  That is how
 5 those forms work.  But I can't do that off the top
 6 of my head here.  Those are reflecting gains, which
 7 is gross less basis, I guess guessing.
 8       Q.   If we can turn to the Illinois 2011 tax
 9 return Bate stamp 651?
10            MS. GANDHI:  651?
11            MR. CALL:  Yes.
12       A.   Okay.
13 BY MR. CALL:
14       Q.   Do you see this is the Illinois 20110
15 tax return for Minnesota Limited, Incorporated?
16       A.   Illinois, yes.
17       Q.   Similarly it is a short period tax
18 return for January 1st, 2011, to March 31st, 2011?
19       A.   Yes.
20       Q.   If we can turn to the next page Bate
21 stamp 652?
22       A.   Okay.
23       Q.   Do you see the figure $98,465,632 on
24 line 40?
25       A.   Yes.

Page 35
 1       Q.   Is that consistent with the 2011
 2 Michigan tax return?
 3            MS. GANDHI:  Objection as to form.
 4       A.   Yes, that is the number on Michigan.
 5 BY MR. CALL:
 6       Q.   Now if we can turn to the Minnesota tax
 7 return on Bate stamp 712?
 8       A.   Okay.
 9       Q.   Can you verify this is a Minnesota tax
10 return for the 2011 tax year?
11       A.   Yes, it is.
12       Q.   Can you turn to the next page?
13       A.   Yes.
14       Q.   Do you see on line 14 of the Minnesota
15 tax return?
16       A.   Yes.
17       Q.   It says it has two columns column A and
18 column B?
19       A.   Yes.
20       Q.   What does column A represent, and what
21 does column B represent?
22       A.   Well, it represents sales in total
23 outside -- total in and outside Minnesota and that
24 portion of which is in Minnesota.
25       Q.   And again, if you can look at the

Page 36
 1 Michigan 2011 tax return, you will see total sales
 2 of $98,465,632; is that correct?
 3       A.   Yes.
 4       Q.   Can you explain the difference?
 5       A.   No, I can't explain the difference.  I
 6 would have to look it up.  This is to determine
 7 they have the maximum fee.  So it is well over the
 8 $20 million.  That is where the 5,000 comes from.
 9 I don't know what the definition of sales was for
10 that particular box for this form.  Again, there is
11 different type of income.
12       Q.   Okay.  But you would agree with me that
13 this is not the same as what is being reported in
14 Michigan; correct?
15            MS. GANDHI:  Objection as to form.
16       A.   I agree they are not the same numbers.
17 I don't think they are for the same purpose.
18            MR. CALL:  Can we go off the record for
19 just a moment?
20             (At this time a discussion was held
21             off the record.)
22 BY MR. CALL:
23       Q.   Mr. Starbird, I was inquiring as to the
24 2011 tax return for Minnesota Limited.  We are
25 looking at Bate stamp 713.  Are you there?
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 1       A.   Yes, I am here.
 2       Q.   Can you explain to me -- my question is:
 3 Can you explain to me why 2011 tax return is
 4 $98,465,632, and Minnesota tax return is only
 5 $43,071,615?
 6       A.   And I said, no, I would have to look at
 7 the work papers to do that.
 8       Q.   Can you show me where in Minnesota tax
 9 law establishes what sales is for total sales for
10 the 2011 tax return?
11            MS. GANDHI:  Objection as to form.  Are
12 you asking him to cite the Minnesota statutory
13 section?  I believe if it is not indicated in the
14 instructions, we will just stipulate as to whatever
15 the correct statutory provision is.  He doesn't
16 have that in front of him.
17 BY MR. CALL:
18       Q.   Do you know what the provision is,
19 though?
20       A.   No, I would have to look.  There is
21 different definitions.  You are looking at the
22 minimum fee form.  I would need to look at what the
23 definition for line 14 is.
24       Q.   If we look at the next column over B the
25 $24,227,085, that is for Minnesota; correct?
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Page 38
 1       A.   Yes.
 2       Q.   And column A is total in and out by
 3 Minnesota.  The $24,227,085, what does that entail?
 4       A.   Well, that would typically entail
 5 whatever the one in column A is, which I would have
 6 to check would be that portion of it, which is in
 7 Minnesota.
 8       Q.   Previously we discussed the 2010 tax
 9 returns; correct?
10       A.   Yes.
11       Q.   And in the 2010 tax returns the total
12 sales from each return was the same across several
13 states that we discussed; correct?
14       A.   Right.
15       Q.   And there was no sale in that year;
16 correct?
17       A.   Sales what?
18       Q.   Of the company.  We have some different
19 income.  When we look at the $24,227,085 of sales
20 in Minnesota, what does that entail?
21            MS. GANDHI:  Objection as to form.  You
22 can answer.
23       A.   First of all, this is not a tax return.
24 This is a minimum fee calculation this particular
25 format.  So I thought I just said that once we have

Page 39
 1 a definition of what the total column is that I
 2 believe that of whatever the 43 is $24,227,085 was
 3 attributable to Minnesota.
 4       Q.   Would that include the sale -- would
 5 that include the revenue they received from the
 6 services they perform during the 2011 tax year?
 7       A.   I would have to look.  That is typically
 8 what the services are always included.
 9       Q.   Would it include the sale of the
10 business?
11       A.   I don't know.  I would have to look.
12 There might be part -- there is different types of
13 income that comes out of the sale.  I would have to
14 look.  I don't remember.  And I don't know what
15 those two numbers at this time are.  I can easily
16 find out.  This form is only to get you to the
17 maximum Minnesota fee.  So the idea to look at
18 every single number here we are already at the
19 5,000.  So the income that is taxable is taxable to
20 the individuals and flows through on K-1s.
21       Q.   Can I direct your attention to beta
22 stamp 714?
23       A.   Okay.
24       Q.   Can you explain to me what this document
25 is?

Page 40
 1       A.   Yes, it is a Minnesota K-1.
 2       Q.   Can you explain to me how the individual
 3 Mr. Christopher Leines -- excuse me.  This is a
 4 schedule K-1 for Mr. Christopher Leines; correct?
 5       A.   Christopher Leines, that's correct.
 6       Q.   Christopher Leines.  For the 2011 tax
 7 year how much did Christopher Leines pay in state
 8 taxes?
 9            MS. GANDHI:  Objection as to form.
10       A.   I have no way of knowing that without
11 looking at his 1040.  Are you asking what this form
12 is?
13 BY MR. CALL:
14       Q.   Yes.
15       A.   You don't know what this form is?
16       Q.   My question is:  Can you explain to me
17 what this form is?
18       A.   Yes, I can.  There is a federal K-1 from
19 the federal form 1120 S, which goes to each
20 shareholder of an S Corporation.  That amount is
21 then reported on their individual federal tax
22 return.  Sometimes states have deductions that the
23 federal may have taken that Minnesota doesn't
24 allow.  That is what this is.
25            This is state income tax deducted in

 Jeffrey Starbird Vectren Infrastructure, et. al. v. Michigan Department of Treasury

Bridges Court Reporting Page: 11 (38 - 41)

Page 41
 1 arriving at ordinary income.  They are adding that
 2 amount to his already large income from the sale.
 3 So they are taxing more than the federal tax.  So
 4 it is an add-on.  That is why it is called a
 5 modification of federal taxable income.  It is an
 6 addition to his income that he reports on his
 7 personal return.
 8       Q.   So this $249,361 in line 2 is to his
 9 personal return?
10       A.   Yes, it would be additional income to
11 him because it was deducted somewhere else for
12 federal purposes.
13       Q.   If I can direct your attention now to
14 the North Dakota tax return begins on Bate stamp
15 758?
16       A.   Okay.
17       Q.   If we go to the next page Bate stamp
18 759, do you see line 9?
19       A.   I do.
20       Q.   It is under the sales factor?
21       A.   Yes.
22       Q.   First of all, what type of form is this
23 on the second page?  What is the schedule?  What is
24 the purpose of the schedule?
25       A.   The purpose of the schedule is to arrive
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Page 42
 1 at an apportionment factor for North Dakota that
 2 apportions the operating income to North Dakota --
 3 to a North Dakota individual shareholder.
 4       Q.   Do you see line 9 $21,093,137?
 5       A.   Yes.
 6       Q.   What does that represent?
 7       A.   I think it represents the same we talked
 8 about in Michigan or the others that it was the
 9 income from operations unrelated to capital gain or
10 other sales aspects.
11       Q.   How do we arrive at line 12 at
12 $100,830,164?
13       A.   I would have to look at the work papers.
14       Q.   Can you turn to Bate stamp 760?
15       A.   Okay.
16       Q.   Do you see the right top corner it says
17 Statement 1?
18       A.   I do.
19       Q.   Do you see on the previous page Bate
20 stamp 759, line 12 references Statement 1?
21       A.   Yes.
22       Q.   At the top of Bate stamp page 760 do you
23 see it says Other Sales?
24       A.   On page 760?
25       Q.   Yes.

Page 43
 1       A.   Okay, yes.
 2       Q.   Do you see other sales?
 3       A.   Other receipts?  Other sales the
 4 category, yes, I see that.
 5       Q.   Below that you see the description?
 6       A.   Yes.
 7       Q.   I just want to go over the three items.
 8 Sales of real and tangible personal property, what
 9 does that entail?
10            MS. GANDHI:  Objection.  Form.
11       A.   The company was sold.  And it was sold
12 consisting of different types of assets.  Real and
13 tangible personal property in their business was
14 large equipment, caterpillars, bulldozers, trucks,
15 personal property.  And tangibles are what would
16 normally be referred to as goodwill.  Other
17 receipts.  I don't know.  I would have to check.
18 BY MR. CALL:
19       Q.   If we look at the first item sales of
20 real and tangible property, would that also include
21 real property?
22       A.   It could.  I would have to check.  I
23 don't think it did.  But that would be from asset
24 and depreciation schedules, which I know have been
25 provided.

Page 44
 1       Q.   If you can look at the $79,737,027, and
 2 if you add on page Bate stamp 759 $21,093,137,
 3 would you agree it would be $100,830,164?
 4       A.   Yes.  That is what it says.  Add lines 9
 5 through 11.  I might have to add to get that last.
 6       Q.   I apologize.  I am not following.  When
 7 I look at line 10 and 11, we are talking about
 8 sales delivered or shipped to North Dakota and then
 9 also sales shipped from North Dakota?
10       A.   Yes, but they are 0.  What is your
11 question?
12       Q.   My question is:  How is this related
13 $79,737,027 on Bate stamp 760?
14       A.   Wait.  You are asking why 11 A and B how
15 they relate?
16       Q.   Yes.
17       A.   They are 0.  There is nothing there.
18       Q.   Previously you said at lines 9 add lines
19 9 through 11 to get $100,830,164.
20       A.   Okay.  I was just reading.  You asked
21 12.  The instructions on 12 say, "Add lines 9
22 through 11b."  Nine is 21 million something.  10 is
23 0.  Eleven is 0.  And then you add the other
24 statement.  I am just saying it says at those
25 lines.  It doesn't mean there is anything on them.
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 1 They don't ship things to North Dakota.  They
 2 don't.  They install pipeline.
 3       Q.   You said they sell pipeline.
 4       A.   No, I said they don't ship anything.
 5 That is why those lines are 0.  Sales shipped.
 6 They don't do that.  That is why there is 0 on
 7 those lines.
 8       Q.   Again, when we add 21 million plus the
 9 79 million, that is how we get to the 100 million?
10       A.   Yes.
11       Q.   So if I can direct your attention back
12 to the 2011 Michigan tax return Exhibit 5?
13       A.   Okay.
14       Q.   So total sales include $98,465,632.  Do
15 you see that?
16       A.   I do.
17       Q.   Holding your thumb there can you turn to
18 Bates 642 the Iowa 2011 tax return?
19       A.   Okay.
20       Q.   Do you see the amount on line 1 of
21 Part IV?
22       A.   I do.
23       Q.   Column B?
24       A.   Yes.
25       Q.   $21,093,137?
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Page 46
 1       A.   Yes.
 2       Q.   Previously you had stated that the gross
 3 receipts of $21,093,137 was from their operations.
 4       A.   That is what I believe.
 5       Q.   When we look at line 11 return, why is
 6 that $98,465,632 -- what are we missing here?
 7            MS. GANDHI:  Objection as to form.
 8 Answer the question.
 9       A.   Back to the Iowa form there is also a
10 total below that included the 21 just as the 98
11 includes the 21.
12       Q.   What else is included in the total sales
13 of Michigan besides the 21 million from operations?
14       A.   Well, I would have to look to see what
15 the components are.  We just looked at another
16 state that had 79 of other things above that in my
17 head.  It is related to the sale.  It is related to
18 the sale.
19       Q.   Does this total sales amount include the
20 sale of the business of Minnesota Limited to
21 Vectren Infrastructure?
22            MS. GANDHI:  Objection as to form.  What
23 sales?  We have multiple tax returns sitting here.
24 Can you point us to a line item that you are
25 discussing?

Page 47
 1 BY MR. CALL:
 2       Q.   So, Mr. Starbird, if you look at 2011
 3 tax return of Michigan and you see the $98,465,632,
 4 do you see that?
 5       A.   Yes.
 6       Q.   Does that amount include a sale of
 7 Minnesota Limited to Vectren Infrastructure?
 8       A.   I would imagine it includes a number of
 9 aspects of the sale; sale of personal property, et
10 cetera.
11       Q.   Why is it being included in total sales?
12            MS. GANDHI:  Objection as to form.  I
13 think he has testified he follows the return
14 instructions and instructions as written per each
15 state.  He can't tell you the why behind that.  We
16 just have to object as to form.
17 BY MR. CALL:
18       Q.   Mr. Starbird, can you please answer the
19 question?
20       A.   Because that is what we believe to be in
21 total sales.  There is sales of other things.
22 There is sales of personal property, but not
23 operations.  Operations, sales of personal property
24 that is what is in it.  I would have to look to see
25 to reconcile exactly what is in there.

Page 48
 1       Q.   Why is it even included in total sales?
 2 What are you relying on to say that total sales
 3 include the sale of the business?
 4            MS. GANDHI:  Objection as to form.
 5            MR. CALL:  Please answer the question.
 6            THE WITNESS:  Can we take a break?
 7            MS. GANDHI:  Sure.  We are going to take
 8 a break.
 9            MR. CALL:  No, no, no, not while the
10 question is pending.  All I want to know is why is
11 a sale of a business included in total sales on
12 line 11?
13            MS. GANDHI:  If you can answer the
14 question, you can answer to the best of your
15 ability.
16       A.   Well, I would have to look back years
17 ago and see why that was included in that line.  I
18 think that is a reasonable request to do that.  I
19 would talk to my staff.  I would talk to the people
20 that reviewed it.
21 BY MR. CALL:
22       Q.   But you would agree it includes more
23 than just the $21,093,137 for the operations of the
24 business?
25       A.   Yes, it sure looks like that.
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 1       Q.   Are you familiar with the --
 2            MS. GANDHI:  Can we take a break?
 3            MR. CALL:  Yes, that's fine.  Let's go
 4 off the record.
 5             (At this time a recess was held.)
 6 BY MR. CALL:
 7       Q.   Let's go back on the record.
 8 Mr. Starbird, I am not trying to be difficult.  I
 9 am just trying to understand.  Maybe you can find a
10 better way to explain to me.  What I see when I
11 look at the 2010 returns is the total sales across
12 all these different tax returns is going to be the
13 same.
14            When I look at the 2011 tax returns, the
15 total sales can be 42 million, 75 million, 98
16 million.  Why are there all these differences
17 between the states now?  What am I missing here?
18       A.   Well, I would have to look to each of
19 the states.  States are different.  We are going
20 through that in Minnesota right now because we
21 don't conform to federal law.  And many states do
22 the same thing.  It is a mess.
23            When you say it goes from this to
24 44 million, I don't know.  I would have to look to
25 the Minnesota form and say why was that
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Page 50
 1 44 million -- maybe it is something different as
 2 far as sales.  It is just particular to them taking
 3 $5,000 from somebody.  That is what that form is.
 4 On the K-1, which we haven't looked at, we took the
 5 K-1 from the federal and passed it all through to
 6 the shareholders because it is a pass through
 7 entity.
 8            So I don't know that off the top of my
 9 head.  I do know there are many differences in
10 different states.  It is in our legislature right
11 now, and it is probably in yours.
12       Q.   So when I look at total sales, why
13 aren't total sales the same consistent?  When I
14 think about total sales from the operation, aren't
15 they supposed to be consistent across the states,
16 or is there a definition between the definition of
17 sales across the different states?
18       A.   You are talking about operations?
19       Q.   Right.
20       A.   Right.  Operations, sales, billings are
21 generally the same across the states.  I don't know
22 if there are exclusions for different types of
23 sales in different states.  I don't know.  Just
24 like Minnesota had an add back there.  It had an
25 add back because there is a thing that they don't

Page 51
 1 like to appreciate.  Minnesota if the federal
 2 government allows you to write off a half million
 3 dollars, that is to stimulate the economy.  Not in
 4 Minnesota.  You still have to write it off over
 5 five years.  So we have all these differences.  I
 6 can't answer without going through in detail.  I
 7 can certainly find where the 44 million came from.
 8 I can't do it right now.
 9       Q.   Was there a change in law between 2010
10 and 2011 for Minnesota?
11       A.   I don't remember that.  We have a change
12 in law every year.  What law specifically are you
13 asking?  Any law?
14       Q.   Tax law.
15       A.   Yes, every year we have a change in tax
16 law.
17       Q.   Would there be a change in law between
18 2010 and 2011 in Minnesota that affects how you
19 calculate total sales?
20       A.   I don't know that.  I don't know that.
21 But what I am saying is that a return that our
22 office prepared it would have been in 2011, I can
23 go to that and find out where that number came
24 from, but I don't know right now.  We have huge
25 national software that it is not unknown.  For that

Page 52
 1 form it might have done something.  I can't tell
 2 you right now.
 3       Q.   I just want to clarify.  When we look at
 4 the 2010 tax returns, we're looking at total sales
 5 from the operations that are consistent straight
 6 across, correct, from what we reviewed already?
 7       A.   Yes, I think that was clear.  I would
 8 have to go back and look at the Minnesota one
 9 again.  Again, it is a minimum fee form.  It uses
10 allocation factors.  It was a law that was passed
11 because very smart people over in the legislature
12 said, "You know, we are not getting any money from
13 companies that lose money because they don't have
14 to pay tax because they lost money.  How do we get
15 money from them?  Let's charge them a fee."
16            So their fee is based on how much
17 property, how much sales and how much payroll you
18 do.  And then we charge you a fee.  I don't know
19 how that particular form, which has the fee
20 schedule on the bottom and which sole purpose is to
21 determine that fee, flows through to the K-1s that
22 are reported on the individual returns which relate
23 to actual taxable income.
24       Q.   If you can turn to 2010 Michigan tax
25 return, that would be Exhibit 5.  Your question is
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 1 you would have to look at the Minnesota return and
 2 compare it with regards to the total sales
 3 forwarded to Michigan?
 4            MS. GANDHI:  Objection.  That is not
 5 what he said.
 6            MR. CALL:  Let me rephrase.
 7 BY MR. CALL:
 8       Q.   If you look at the 2010 tax return, do
 9 you see total sales of $110,000,000?
10       A.   Yes.
11       Q.   Approximately?
12       A.   Yes.
13       Q.   Looking through the Minnesota tax return
14 that would be beta stamp 481?
15       A.   Yes.
16       Q.   Those are consistent; correct?
17       A.   Those are consistent, right.
18       Q.   When we turn to the 2011 --
19       A.   I understand.  I am telling you I don't
20 know.  I don't know.  I would have to look.  We
21 could do this all day, but I can't tell you why.  I
22 would have to go and check it.
23       Q.   Now turn to Bate stamp 713, the
24 Minnesota 2011 tax return.  You see the number is
25 $43 million approximately for Minnesota sales;
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Page 54
 1 correct?
 2       A.   Yes.
 3       Q.   Sales proceeds.  And that number is
 4 different than the 2011 Michigan tax return;
 5 correct?
 6       A.   I agree.
 7       Q.   Mr. Starbird, can you turn to page 4 of
 8 Exhibit 4?
 9       A.   Okay.
10       Q.   Let's go to page 3.  Apologize.
11 Paragraph 14.
12       A.   Okay.
13       Q.   The statement is, "Please produce copies
14 of Plaintiff's complete state tax returns for all
15 states outside of Michigan, including all schedules
16 and supporting documents, for the 2010 and 2011 tax
17 years."  Do you see that?
18       A.   Uh-huh.
19       Q.   Now go to page 4.
20       A.   Okay.
21       Q.   It says that the tax returns that were
22 provided -- essentially what the response is the
23 tax returns provided other than Michigan or
24 Colorado, Georgia, Iowa, Illinois, do you see that?
25       A.   Yes.

Page 55
 1       Q.   Are all those states -- are the only
 2 states the Minnesota Limited, Incorporated, files
 3 in 2010 and 2011?
 4       A.   I would have to check that.  I have no
 5 idea without looking.  We provided Lynn with any
 6 state returns that we prepared during that time
 7 period to the best of my knowledge.  It is all in
 8 one system.  Many times as you noted on one -- I
 9 forgot which state.  There was 0.  We continue to
10 prepare those returns even if it may not be
11 required because we don't know when they are coming
12 back to the state.  And we don't want notices of,
13 "Where is your tax return?"  So typically we
14 prepare all of the same states.  And if there is a
15 new one they are in, then we add that to the list.
16       Q.   Did Lurie prepare all tax returns for
17 Minnesota Limited for the 2010 and 2011 tax
18 periods, or are there other firms or entities that
19 provide the tax returns for Minnesota Limited,
20 Incorporated?
21       A.   We prepare all income tax returns.  We
22 don't do sales tax returns.  There are all kinds of
23 returns they may file.  We do income tax returns.
24       Q.   Does Lurie also prepare the federal
25 income tax returns?

Page 56
 1       A.   Yes, federal income tax returns.
 2       Q.   Now we can move on to one more point,
 3 and hopefully we will be done soon.  What is your
 4 understanding of internal revenue code 338 H 10?
 5       A.   Well, it is a code section.  And it
 6 allows a business that sells its stock to by
 7 agreement of both parties to elect that sale to be
 8 treated as an asset sale.
 9       Q.   And why would entities structure it this
10 way?
11       A.   It is very, very common.  It is very
12 common.  Typically -- and I can go through a whole
13 list -- the primary reason is that if somebody is
14 buying a company and there is a long history and
15 you buy the stock of a corporation, you are
16 stepping into the corporation shoes.
17            And based on the number of attorneys
18 we're involved with today that generates a lot of
19 attorney stuff.  A person typically buying a
20 company does not want to be responsible for any
21 unknown liabilities, period.  So typically it is
22 very hard to sell.  On the tax side of it you may
23 have a company that they will buy the tax.
24            And they are not worried about the
25 indemnities or insurance.  They are not worried
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 1 about old -- they want to buy the company.  They
 2 want to keep the name.  They want to keep running
 3 as is with the stock.  But it is not -- it is not
 4 efficient taxwise for the buyer.  So when a buyer
 5 buys the assets, they get a whole new set of
 6 deductions.
 7            So if they buy equipment, they can
 8 depreciate it over whatever piece.  That equipment
 9 they can depreciate it just as if they bought the
10 equipment direct.  They also -- and there have been
11 many cases on this that went on forever the stock
12 if you buy stock, the buyer can't deduct anything
13 on the purchase of stock.  If they buy assets, they
14 buy goodwill.
15            And based on years and years of court
16 cases saying goodwill was not deductible they came
17 with a code section 197 that allowed a buyer to
18 write off goodwill over fifteen years.  So those
19 are the main purposes why people would want to make
20 a 338 H 10 election, which Minnesota Limited's
21 buyer did.
22       Q.   Are you familiar why Minnesota Limited
23 and Vectren chose to structure this way?
24            MS. GANDHI:  Objection as to form and to
25 the extent it relates to statements made prior to
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Page 58
 1 the preparation of the return.  We would assert
 2 accountant/client privilege.  You can answer as to
 3 general as to the form of general.
 4       A.   Most businesses that buy stock elect
 5 338 H 10 to be treated as an asset sale.  It is the
 6 rarity not to.
 7 BY MR. CALL:
 8       Q.   Why?
 9            MS. GANDHI:  I think that has been asked
10 and answered.  He has explained to you the
11 benefits.
12       A.   Yes, because of the benefits.  It can
13 also be a detriment to the seller.  They might have
14 some recapture at ordinary rates.  So it is a trade
15 off.  It is negotiated between the parties.  But
16 generally the 338 H 10 is elected.  And it is
17 treated as an asset sale.
18            MR. CALL:  Thank you, Mr. Starbird.  I
19 don't have any further questions.
20            THE WITNESS:  Well, thank you.
21            MS. GANDHI:  We are not done.  Now it is
22 my turn.  You are not free yet.
23

24                        EXAMINATION
25 BY MS. GANDHI:

Page 59
 1       Q.   Mr. Starbird, roughly how many years
 2 have you been engaged in preparing federal and
 3 state income tax returns?
 4       A.   Thirty-nine, forty.
 5       Q.   And you've spent quite a bit of time
 6 here today.  Looking at a variety of state tax
 7 returns and being asked to perhaps explain
 8 differences between certain line items on different
 9 state tax returns, are you aware -- do states have
10 consistent or inconsistent definitions for the
11 terms "sales," "gross receipts," "revenue"?
12       A.   They are inconsistent.
13            MR. CALL:  Objection to form and
14 foundation.
15 BY MS. GANDHI:
16       Q.   Would a definition of "sales" from
17 Michigan tax return purposes be relevant to your
18 preparation of sales as defined under a Minnesota
19 tax return?
20       A.   Can you rephrase that?
21       Q.   Sure.  Do the states define the term
22 "sales" for purposes of apportionment or reporting
23 of income?  Do they define the term "sales"
24 differently?
25            MR. CALL:  Objection to form and

Page 60
 1 foundation.
 2 BY MS. GANDHI:
 3       Q.   Go ahead and answer the question.
 4       A.   They can.  I don't have a list of all of
 5 them in my head right now.  Sales tax, sales --
 6 Minnesota doesn't tax clothing.  It happens all
 7 over the code.
 8       Q.   What about the term "gross receipts"?
 9 Are states permitted to independently define the
10 term "gross receipts" for purposes of tax return?
11            MR. CALL:  Objection to form and
12 foundation.
13       A.   Yes.
14 BY MS. GANDHI:
15       Q.   Are states permitted to adopt their own
16 definition of what they determine to be taxable
17 revenue?
18       A.   Definitely.
19            MR. CALL:  Form and foundation.
20 BY MS. GANDHI:
21       Q.   How about you mentioned -- you pointed
22 out today sometimes states make you add back to the
23 taxable base certain deductions taken for federal
24 purposes.  Is that a very common occurrence across
25 the states?
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 1       A.   Very common.
 2            MR. CALL:  Form and foundation.
 3       A.   Very common.
 4 BY MS. GANDHI:
 5       Q.   Is the same items consistently added
 6 back across the states?
 7       A.   A lot of difference.  I was just at the
 8 ABA tax conference --
 9            MR. CALL:  Form and foundation.
10       A.   -- talking about the new federal
11 changes.  And there were three hours of discussion
12 on what state was going to do what.  And it was
13 extremely complicated.  It is going to generate a
14 lot of issues for us in this year and next.
15 BY MS. GANDHI:
16       Q.   So in your opinion with your thirty-nine
17 years of experience as well as your professional
18 degrees and certification would you use the term to
19 point to a definition in one state and compare it
20 to a definition in another state similar to
21 comparing apples to oranges?
22            MR. CALL:  Form and foundation.
23       A.   I think that is reasonable.
24 BY MS. GANDHI:
25       Q.   Are taxes and fees the same type of
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 1 imposition?
 2       A.   No.
 3       Q.   Is there a difference between how a fee
 4 is defined?
 5       A.   Well, a fee is unrelated to earning
 6 money.  It is not a tax.  It is a fee of doing
 7 business.  It is not related to how much taxable
 8 income you have, if any.
 9       Q.   Do states differ in their treatment of
10 taxing S corporations?
11       A.   Yes.
12       Q.   In your review of state tax returns --
13 and I use the word "review" as you would use it in
14 the normal course of an accounting review for
15 purposes of executing as a paid preparer, do you
16 look to the laws --
17            MR. CALL:  Form.
18 BY MS. GANDHI:
19       Q.   -- of different states?
20       A.   Yes.
21            MR. CALL:  Form.
22 BY MS. GANDHI:
23       Q.   Were you engaged in the audit of the
24 2011 Minnesota Limited tax return?
25       A.   The firm was engaged to audit.  Which

Page 63
 1 year?  The 2010?
 2       Q.   I should clarify.  I don't mean any type
 3 of financial reform audit.  Did you participate in
 4 responding to requests from the Michigan auditor
 5 for the audit of the 2011 tax year?
 6       A.   Yes.
 7       Q.   Did you provide the information as
 8 requested by the auditor?
 9       A.   We did.
10       Q.   Do you happen to know if the auditor
11 requested other state returns?
12       A.   I don't remember.  I don't remember.  He
13 or she was really silent.  There were no questions,
14 nothing.  It was a very unusual audit.  It was
15 almost like a correspondence audit.  And then we
16 were not told why they were doing anything.  So I
17 sent what was requested and then basically heard
18 nothing.
19            MS. GANDHI:  I have no further
20 questions.
21

22                    FURTHER EXAMINATION
23 BY MR. CALL:
24       Q.   As you previously testified, there is
25 different definitions of sales across the states.

Page 64
 1 Why were total sales in 2010 similar across the
 2 states and different in 2011 across these states?
 3            MS. GANDHI:  Objection as to form, but
 4 you can answer.
 5       A.   I think I have answered.  Some of them
 6 one of them had to do with a netting process
 7 because states forms are different.  And part of
 8 the sale of the return might have been a net number
 9 from a form rather than a gross number.  And that
10 would have reduced the total their total sales
11 because they define it differently.
12            They go to form lines on the federal to
13 say, "Here it is."  The Minnesota one, which is the
14 one that we keep going back to, I have to look at
15 that.  Again, that was not a tax form.  It was for
16 the purpose of generating a fee to Minnesota based
17 on activity.  And I do not know where that came
18 from, but I can certainly find out.
19       Q.   Okay.  Would you agree that the 2010 tax
20 returns across the states included the operations,
21 the sales, the operations of the business -- strike
22 that.
23            MS. GANDHI:  Objection to form.
24 BY MR. CALL:
25       Q.   Let me restate that.  Would you agree
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 1 that the amounts reported in all of the states' tax
 2 returns of Minnesota Limited were consistent at an
 3 operation level?
 4            MS. GANDHI:  Objection as to form.
 5            MR. CALL:  Please answer.
 6       A.   I would say as a general principal of
 7 law that operations, the day-to-day business were
 8 reported based on apportioning over the states.
 9 BY MR. CALL:
10       Q.   So the 2010 amount for total sales was
11 consistent across all the states; correct?
12       A.   Right, right, because that was
13 operations, yes.
14       Q.   Okay.  So in 2010 the states are looking
15 to the operations of the business as their total
16 sales; correct?
17       A.   Right.
18       Q.   And in 2011, as we previously discussed,
19 these total sales were different across the states;
20 correct?
21       A.   The total sales -- well, depending what
22 the definition of sales is, yes, they are
23 different.  One, we are not sure why.  That is the
24 one you keep going back to on the Minnesota minimum
25 fee form.  The one that is a couple thousand off, I
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 1 need to check why that -- you found that one is
 2 off.  And I need to check it.  So as a general
 3 statement, I need to check that.
 4       Q.   So the difference between 2010 and 2011
 5 is the sale of the business of Minnesota Limited;
 6 correct?
 7       A.   That is the difference.
 8            MS. GANDHI:  Asked and answered.  You
 9 can answer it again.
10 BY MR. CALL:
11       Q.   And the difference between the states in
12 2011 is due to the fact that there was this sale of
13 Minnesota Limited, which has now been included in
14 the state sales total sales; correct?
15            MS. GANDHI:  Objection to form.
16       A.   We agree there is a couple differences,
17 but it is relative to total sales.  And I have to
18 check to see as to any differences.  Yes, total
19 sales is greater than operations.
20       Q.   You would agree that total sales in 2011
21 included more than just operations.  It includes
22 sales of other items?
23            MS. GANDHI:  Asked and answered.
24       A.   Yes.
25 BY MR. CALL:

Page 67
 1       Q.   And would you agree that the differences
 2 in the total sales among the states in 2011 was due
 3 to the fact that different states define total
 4 sales differently?
 5       A.   I would have to look at that.  That
 6 certainly could be one component.
 7            MR. CALL:  I don't have any further
 8 questions.
 9            MS. GANDHI:  Neither do we.
10            MADAM COURT REPORTER:  Mr. Call, when I
11 send this out, do you want condensed e-mail
12 version?
13            MR. CALL:  eTranscript.
14            MS. SZTAINER:  We would like to read and
15 sign.
16            MS. GANDHI:  E-mail is fine, electronic
17 eTran.  E-mail the exhibits.
18        (Whereupon, at 5:30 p.m. on Thursday,
19        March 22, 2018, the taking of the
20        deposition of JEFFREY STARBIRD was
21        adjourned.)
22

23

24

25

 Jeffrey Starbird Vectren Infrastructure, et. al. v. Michigan Department of Treasury

Bridges Court Reporting Page: 18 (66 - 67)
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 Jeffrey Starbird Vectren Infrastructure, et. al. v. Michigan Department of Treasury

Bridges Court Reporting Page: 19 (68)

  1   STATE OF MINNESOTA     )
                         ) SS.

  2   COUNTY OF HENNEPIN     )

  3

     Be it known that I took the deposition of
  4   JEFFREY STARBIRD, on the 22nd day of March, 2018,

  at Minneapolis, Minnesota;
  5

  6      That I was then and there a Notary Public in and
  for the County of Hennepin, State of Minnesota, and

  7   that by virtue thereby I was duly authorized to
  administer an oath;

  8

  9      That the witness before testifying was by me
  first duly sworn to testify to the whole truth and

 10   nothing but the truth relative to said cause;

 11

     That the testimony of said Witness was recorded
 12   in Stenotype by myself and transcribed into

  typewriting under my direction; and that the
 13   deposition is a true record of the testimony given

  by the Witness to the best of my ability;
 14

 15      That I am not related to nor interested in the
  outcome of the action;

 16

 17      That the right to read and sign the deposition
  by the Witness was not waived;

 18

 19      WITNESS MY HAND AND SEAL this 1st day of April,
  2018.

 20

 21

 22                   _______________________________
                  Valerie A. Benning, RPR

 23                   Court Reporter

 24

 25
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These responses are informal only and are not to be construed as promulgated rules, bulletins, 
or rulings of the Department. 
 
Only taxpayers with certain certificated credits could elect to continue filing and paying the MBT 
after December 31, 2011.  See 2011 Public Acts 38 and 39 for more information.  Consequently, 
the population of MBT taxpayers has decreased significantly and will continue to decrease until 
the MBT is fully repealed.  These FAQs have generally been updated through 2011 PA 305 and 
will not be updated beyond that point, including to rescind or correct for the effect of subsequent 
legislation, court decisions, or official statements of the Department.  However, they will remain 
on Treasury’s website as a historical reference guide. 
 

Michigan Business Tax Frequently Asked Questions  
 
NOTICE:  The MBT was amended by 145 PA 2007 on December 1, 2007.  Act 
145 imposes an annual surcharge to taxpayers' MBT liability, as well as 
makes other changes.  Some of the FAQs below have revised answers and 
those questions have been noted.  
  
TIP: Type “Ctrl + F” to search the entire document.  
  
Administrative  
  
A1. (Answer rescinded, replacement located at A22) Will taxpayers need to calculate the 
business income and modified gross receipts separately and pay 85% of each to meet the 
estimated tax payment safe harbor provision to avoid penalty and interest?  
  
A2. When does the MBT take effect?  
The Michigan Business Tax is effective as of January 1, 2008. The MBT replaces the Single 
Business Tax which expires on December 31, 2007.   
  
A3. Who must file MBT quarterly estimates?  
Taxpayers expecting an annual tax liability exceeding $800 must file quarterly estimates.   
  
A4. When are MBT quarterly estimates due?   
Quarterly returns and payments for calendar year filers are due April 15, July 15, October 15, and 
January 15. Quarterly returns and payments for fiscal year filers are due the 15th day of the first 
month after each quarter.   
  
A5. (Answer rescinded, replacement located at A23) How are quarterly estimates 
calculated?  
  
A6. When are MBT Annual Returns due?  
Annual Returns are due the last day of the 4th month after tax year end with payment of final 
liability. Taxpayers (other than Insurance Companies or Financial Organizations) are not required 
to file or pay if apportioned gross receipts are less than $350,000.  Filing threshold is annualized 
for tax year less than 12 months.  
  
A7. How can I get an extension of time to file an MBT Annual Return?  
Taxpayers must file a Michigan Application for Extension of Time to File Michigan Tax Returns by 
the due date of the annual return with payment of estimated tax. Extensions will be granted by 
the Department for good cause.   
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If a federal extension is filed and granted, the Department will grant an automatic extension to the 
last day of the 8th month. Even if the IRS has approved a federal extension, a Michigan 
Application must also be filed.   
  
An extension of time to file is not an extension of time to pay. Payment must be included with the 
Application. Extension requests received without payment will not be honored and penalty and 
interest will accrue on the unpaid tax from the original due date of the return. If no tax will be due 
on the MBT annual return, there is no need to request an extension to avoid penalty and interest.  
  
A8. How is the tax computed if my first taxable year is less than 12 months?  
Tax is computed using one of the following methods:   

▪ Annual Method: Report full year multiplied by a ratio of the number of months in the tax 
year included under the MBT divided by 12.   

▪ Actual Method: Report only those months included under the MBT.  
  
A9. If I'm registered for the SBT what do I need to do to register for the MBT?   
You are automatically registered for the MBT if you are currently registered for the SBT.  
  
A10. When will forms be available for the Michigan Business Tax?  
We are on schedule to have the 2008 Michigan Business Tax forms and instructions available on 
the same schedule as the quarterly and annual returns for the other Michigan taxes.  
  
Quarterly estimated Michigan Business Tax forms will be mailed to taxpayers starting in early 
January 2008 for payment of their Michigan Business Tax estimates.  
When the legislature adjourns for the year in December 2008 the returns will be finalized, posted 
on our web site and sent to the printers. We anticipate the paper forms and instructions will be 
available for distribution to the public in January 2009.  
  
Fiscal year taxpayers will be granted an automatic extension for their 2008 fiscal year annual 
return. Returns for fiscal years ending in 2008 will be due the same date as 2008 calendar year 
returns, which is April 30, 2009. An extension request form need not be filed unless required to 
transmit payment of any tax that would be due with the annual return. The annual return tax due 
must be paid by the original due date, which is the last day of the fourth month after the end of 
the fiscal year.  
  
In addition Taxpayers will once again starting in February 2008 be able to pay their Michigan 
Business Tax estimate on their Combined Return for Michigan Taxes, (Form 160).  
  
A11. How does a Fiscal Year taxpayer file returns for their tax year ending in 2008? A 
taxpayer with a fiscal year beginning in 2007 and ending in 2008 must file two short period 
returns, one to report their final SBT liability, and the other to report their initial MBT liability.  
  
Per Michigan Compiled Law (MCL) 208.151, the SBT is repealed on business activity in this state 
after December 31, 2007. A fiscal year SBT taxpayer must file a short year return for the period 
from the beginning of its 2007-2008 fiscal year through December 31, 2007.  
  
A fiscal year MBT taxpayer must file a short year return for the period from January 1, 2008 to the 
ending of its 2007-08 fiscal year.  
  
MCL 208.1503 provides for a computation of tax for the first tax year of less than 12 months. The 
SBTA does not address the computation of tax for the final tax year, however, the repeal 
language in MCL 208.152 requires the Department of Treasury to "prorate the liability for the tax 
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imposed under the single business tax act as necessary to impose the equivalent of a tax at the 
rate of zero on business activity after December 31, 2007."  
  
Consequently, a fiscal year taxpayer may elect to compute the tax for the final short period SBT 
year and the initial short period MBT year in accordance with 1 of the following methods:  
  

1. Annual - The tax may be computed as if the Act(s) were effective throughout the 
taxpayer's 2007-08 federal tax period and the amount computed multiplied by a fraction, 
the numerator of which is the number of months of the federal period that fall in 2007 or 
2008, and the denominator of which is the number of months in the full federal period 
(typically 12).   

2. Actual - The tax may be computed based on actual business activity occurring in the 
final/initial short period in accordance with an accounting method satisfactory to the 
department that reflects the actual business activity attributable to the period. The 
method of accounting used in prior fiscal years will be assumed to reflect the actual tax 
base attributable to the period.  

  
The method the taxpayer employs for its final SBT return must also be used for the initial MBT 
return. Thus, if a taxpayer elects to use the annual method for its final SBT return it must also use 
the annual method for its initial MBT return.  
  
A12. Will there be E services with MBT?   
The Department is working on the implementation of electronic filing for MBT returns and plans to 
have this service available when the initial 2008 calendar years returns become due in April of 
2009.  
  
A13. (Answer rescinded, replacement located at A24) Will a safe harbor be allowed for 
2008 estimates based on the 2007 SBT return?  
  
A14. Will the business income tax and modified gross receipts tax be filed on a single 
return or on separate returns?    
For taxpayers other than insurance companies and financial institutions, there will be a single MBT 
return that includes both the business income and modified gross receipts taxes.  There may be 
multiple schedules. 
  
A15. May a taxpayer make estimated MBT payments on Form 160, the Combined Return 
for Michigan Taxes, and if so, how will the different due dates be reconciled?   
For a calendar year taxpayer, MBT quarterly returns are due the 15th day of April, July, October 
and January. For fiscal year filers, quarterly returns are due the 15th day of the first month after 
each quarter. MBT payments may be made with either of the following returns:  
  

Form 4548, Michigan Business Tax Quarterly Return, or  
Form 160, Combined Return for Michigan Taxes.  

  
If filing monthly using Form 160, Combined Return for Michigan Taxes, and not making remittances 
by electronic funds transfer, monthly payments may be filed on the 20th day of the month.  For 
example, a calendar year taxpayer may file monthly MBT estimates using Form 160 on February 
20th, March 20th and on April 20th rather than April 15 for the first quarter.  However, for taxpayers 
required to make remittances by electronic funds transfer or otherwise not using Form 160, MBT 
estimates remain due on the 15th day of the month following the final month of the quarter.  
Regardless of the method chosen, the estimated MBT for the quarter must also reasonably 
approximate the liability for the quarter.  
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A16. Will SBT overpayments be applied to MBT?  
Yes. At the option of the taxpayer, any SBT overpayments from the final return may be either 
refunded or carried forward and applied to the initial MBT return. For fiscal years filers, the final 
SBT return must be made on a short year return filed for the period ending on December 31, 2007.  
The due date of the final SBT short year return will be April 30, 2008. If payment of the estimated 
tax due is made on or before this due date with an extension request, an extension of time to file 
the short year return will automatically be granted until the standard fiscal year due date.   
  
A17. Will an estimated return be due for a taxpayer with a short taxable year of less than 
four months under the MBT?  
No.  An estimated return is not required for a fiscal year filer with a short taxable year of less than 
four calendar months under the MBT.  This is similar to the treatment under IRS regulation 1.6655-
5. 
  
Payment of the annual tax liability remains due on the last day of the fourth month after the end of 
the fiscal year.  Returns for fiscal years ending in 2008 will automatically be extended to be due 
the same date as 2008 calendar year returns, April 30, 2009. 
  
For example, for a fiscal year taxpayer with a January 31, 2008 year end, an estimate would 
normally be due on February 15, 2008.  However, this taxpayer has a short taxable year of less 
than four months and is not required to make an estimated return or payment.  The taxpayer must 
pay its annual liability on May 31, 2008 but its annual return will be extended until April 30, 2009.  
  
A18. What is the filing threshold under the Michigan Business Tax Act (MBTA)?  
Section 505(1) (MCL 208.1505(1)) of the MBTA directs that a taxpayer, other than an insurance 
company or financial institution, whose apportioned or allocated gross receipts are less than 
$350,000.00, does not need to file a return or pay the tax imposed under the MBTA.  
  
An insurance company, regulated by chapter 2A of the MBTA, does not have a filing threshold 
regarding its liability to pay the tax on gross direct premiums written on Michigan property or risk.  
Likewise, a financial institution, regulated by chapter 2B of the MBTA, does not have a filing 
threshold regarding its liability to pay the franchise tax on its net capital.  
  
A19. When are the first and second estimated MBT payments due for a fiscal year filer with 
an April 30, 2008 year end?  
Section 501(2) of the MBTA (MCL 208.1501(2)) instructs that, “Taxpayers not on a calendar year 
basis shall file quarterly returns and make estimated payments on the appropriate due date which 
in the taxpayer’s fiscal year corresponds to the calendar year.”  
  
The taxpayer in this question has a fiscal year that runs from May 1, 2007 through April 30, 2008.  
The Single Business Tax Act (SBTA) would apply to the taxpayer’s business activity from May 1,  
2007 through December 31, 2007.  Under the SBTA, the taxpayer’s quarterly estimated payments 
are due on August 31 and November 30.  Based upon the prior fiscal year end, the taxpayer’s first 
quarterly estimated payment of MBT is due on February 15, 2008, and the second on May 15, 
2008.   
  
A20. Can a fiscal year filer request an extension for the first MBT return?  
Fiscal year taxpayers will be granted an automatic extension for their 2008 fiscal year annual return.  
Returns for fiscal years ending in 2008 will be due the same date as 2008 calendar year returns, 
which is April 30, 2009.  However, an extension of time to file is not an extension of time to pay. An 
extension request form need not be filed unless required to transmit payment of any tax that would 
be due with the annual return.  The annual return tax due must be paid by the original due date, 
which is the last day of the fourth month after the end of the fiscal year.  
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A fiscal year taxpayer may request an additional extension on Form 4, Application for Extension of 
Time to File Michigan Tax Returns, if the extension to April 30, 2009 is not sufficient, e.g., a taxpayer 
with a fiscal year ending November 2008, with a federal extension granted through September 
2009. 
  
A21. (Answer rescinded, replacement located at A25) How does a taxpayer with a fiscal 
year end calculate tax under the MBT for estimate purposes?  
  
A22. Will taxpayers need to calculate the business income, modified gross receipts, and 
surcharge separately and pay 85% of each to meet the estimated tax payment safe harbor 
provision in order to avoid interest?    
Tax liability is comprised of the two tax bases and the surcharge.  The first tax base, federal taxable 
income derived from business activity is defined at MCL 208.1201.  Modified gross receipts, the 
second tax base, is addressed at MCL 208.1203.  The surcharge is calculated against the two tax 
bases and levied in defined percentages as described at MCL 208.1281.   
  
These three components form the basis for tax liability. Estimated tax payments are governed by 
Section 501, which states that interest will not be assessed if the sum of the estimated payments 
equals at least 85% of the liability and the amount of each estimated payment reasonably 
approximates the tax liability incurred during the quarter for which each estimate is made. 
Therefore, while a calculation must be made for the business income tax base, the gross receipts 
tax base, and the surcharge calculated with reference to those tax bases in order to determine tax 
liability, only one estimated payment of 85% of that liability need be remitted. There is no 
requirement to remit an estimated payment for each separate tax liability component.  
  
A23. How are quarterly estimates calculated?   
The sum of estimated payments must equal at least 85% of estimated tax liability for the year, and 
the amount of each estimated payment must reasonably approximate the tax liability for that 
quarter.  For Tax Year 2009 and after, if prior year's tax is $20,000 or less, estimated tax may be 
based in the prior year's amount in four equal payments, the sum of which equals the previous 
year's tax liability. If the year's tax liability is $800 or less, quarterly returns are not required. 
  
Quarterly estimates must be calculated to take into account the surcharge, as explained at MCL 
208.1281.  
  
A24. Will a safe harbor be allowed for 2008 estimates based on the 2007 SBT return?   No.  
For the 2008 tax year, estimated MBT payments must be computed on the actual business income 
tax base, modified gross receipts tax base and surcharge of the period combined. No interest will 
be charged if payments are made on time, the sum of the estimated payments equals at least 85% 
of annual liability, and the amount of each payment reasonably approximates the tax liability 
incurred during the period. Estimates cannot be based on the prior year's SBT liability and cannot 
be based on 1% of gross receipts.   
  
For the 2009 and subsequent tax years, if prior year's tax is $20,000 or less, estimated tax may be 
based on the prior year's amount in four equal payments, the sum of which equals the previous 
year's tax liability.  
  
A25. How does a taxpayer with a fiscal year end calculate tax under the MBT for estimate 
purposes?  
If estimated tax liability for the year is over $800.00 a taxpayer must file estimated quarterly returns 
and payments. MCL 208.1501(1).  Quarterly returns for fiscal year taxpayers are due the 15th day 
of the first month after each quarter.  MCL 208.1501(2).  Any quarter less than 3 months is due on 
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the 15th day of the month immediately following the final month of the quarter.  In the case of a 
short taxable year, no estimated tax payment is required if the short taxable year is a period of less 
than four full calendar months; or the estimated tax liability for the year is $800.00 or less. See IRS 
Reg. 1.6655-5(b); MCL 208.1501(1).  
  
The estimated payment made with each quarterly return must be for the total estimated business 
income tax base, modified gross receipts tax base and surcharge for the quarter, or 25% of the 
estimated annual liability including surcharge.  MCL 208.1281(5), 1501(3).  To avoid interest 
charges, estimated payments must equal at least 85% of the liability for the tax year, and the 
amount of each estimated payment must reasonably approximate the tax liability for each quarter.  
MCL 208.1501(4)(a).  If the year's tax liability is $800.00 or less, quarterly returns are not required.  
MCL 208.1501(1).  Estimates cannot be based on the prior year's SBT liability, and can no longer 
be based on 1% of gross receipts.  
  
For taxpayers whose apportioned or allocated gross receipts equal $350,000 or more, the MBTA 
imposes a 4.95% business income tax and a modified gross receipts tax at the rate of 0.8%.  MCL 
208.1201, 1203.  A credit reduces the tax correspondingly if gross receipts are between $350,000 
and $700,000.  MCL 208.1411.  
  
For most taxpayers, the business income tax base is essentially that part of federal taxable income 
derived from business activity, modified by the following to the extent included in, excluded from, 
or deducted in arriving at federal taxable income:   
  
Additions:  
  

 Interest income and dividends derived from obligations or securities of states other than 
Michigan,   
Taxes on or measured by net income and the tax imposed under the MBT,   
Any carryback or carryover of a net operating loss,   
Loss attributable to another taxable entity,   
Royalty, interest, or other expense paid to a person related to the taxpayer by ownership or 

 control for the use of an intangible asset if the person is not included in the taxpayer's unitary 
 business group.   
  
Subtractions:  
  

   Dividends and royalties received from persons other than United States persons and foreign 
operating entities,   
Income attributable to another taxable entity,   
Interest income derived from United States obligations,   
Earnings that are net earnings from self-employment as defined under section 1402 of the 

 internal revenue code of the taxpayer or a partner or limited liability company member of the 
 taxpayer except to the extent that those net earnings represent a reasonable return on capital.   
  
Business Income does not include personal transactions as defined by MCL 208.1105(2).  
  
The modified gross receipts tax base consists of gross receipts less purchases from other firms.  
MCL 208.1111.  Gross receipts is defined as the entire amount received by a taxpayer from any 
activity carried on for direct or indirect gain, benefit, or advantage to the taxpayer or to others, with 
certain specific exceptions. MCL 208.1111.  "Purchases from other firms" is generally limited to 
inventory acquired during the tax year, depreciable assets acquired during the tax year, and 
materials and supplies directly connected to inventory on depreciable assets.  MCL 208.1113(4).  
Gross Receipts does not include personal transactions as defined by MCL 208.1111(1)(v)(v).  
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The surcharge is calculated on a taxpayer’s liability after allocation or apportionment and before 
the calculation of credits.  MCL 208.1281(1).  The surcharge is imposed in the amount of 21.99% 
of liability and capped at $6 million for all taxpayers except financial institutions.  MCL 208.1281(3) 
and 208.1281(1)(a).  
  
A26. (Answer rescinded, replacement located at A30) Will a taxpayer be required to make a 
payment with an extension request or is the listing of estimated payments made going to be 
accepted as it is in the Single Business Tax?  
  
A27. Does the $350,000 filing threshold apply to just the gross receipts tax or to both the 
gross receipts and business income taxes?  
If a taxpayer exceeds the filing threshold provided in Section 505, and has apportioned or allocated 
gross receipts of $350,000.00 or more, the taxpayer is liable for both the business income tax, 
under Section 201, and modified gross receipts tax, under Section 203.  The taxpayer must file an 
MBT return.   
 
An insurance company, regulated by chapter 2A of the MBTA, does not have a filing threshold 
regarding its liability to pay the tax on gross direct premiums written on Michigan property or risk. 
Likewise, a financial institution, regulated by chapter 2B of the MBTA, does not have a filing 
threshold regarding its liability to pay the franchise tax on its net capital. 
  
A28. The SBT has a Notice of No Return, Form C-8030 to be filed by taxpayers who were 
not required to file.  Will there be a similar MBT form?  
No.  The C-8030 does not constitute a return and therefore does not start the statute of limitations 
process.  The notices cause an unnecessary burden and expense to both taxpayers and the 
Department.  Should the Department have a question regarding a taxpayer’s filing obligation, the 
Department will request information from the taxpayer.  
  
A29. How must a fiscal year taxpayer calculate quarterly estimated payments if one quarter 
straddles the period in which the SBT ends and the MBT begins?  Must a fiscal year taxpayer 
pay its final SBT quarterly estimated payment or can the taxpayer pay all remaining liability 
on its final SBT return?  
The first MBT estimate is based on the number of months in the fiscal year quarter that fall within 
2008. The quarterly estimate should be based on the actual business income tax base, modified 
gross receipts tax base and surcharge of the single month and should not be computed using any 
period from the last SBT tax year.  Estimates cannot be based on the prior year’s SBT tax liability. 
  
A taxpayer must file its estimated SBT quarterly returns by the due date.  If the taxpayer fails to 
make the estimated payment to cover the estimated SBT tax liability, the taxpayer is subject to 
penalty.  The fact that the taxpayer’s payment on the final return covers the taxpayer’s liability does 
not negate a penalty liability for failure to make the estimated SBT quarterly payment required.  The 
existing requirements governing payment of SBT liability continue to apply and will be enforced.  
  
A30. Will a taxpayer be required to make a payment with an extension request or is the listing 
of estimated payments made going to be accepted as it is in the Single Business Tax?  
If the extension request shows that estimated payments have been made that result in no unpaid 
estimated tax liability for the tax period covered by the extension, then no payment must 
accompany the extension request.  
  
A31. When is the final short period Single Business Tax (SBT) return due for a fiscal year 
taxpayer?  If the taxpayer chooses the annual method for calculating the final SBT liability, 
how does it file timely for the fiscal year that is required to close on December 31, 2007 for 
SBT reporting purposes?  
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The deadline for the filing and payment of final SBT liability for all taxpayers, both calendar year 
and fiscal year, is April 30, 2008.  
  
Upon request of the taxpayer, the Department of Treasury (Department) will grant an extension to 
a taxpayer whose fiscal year extends beyond April 30, 2008, provided that substantially all of the 
tax estimated to be due is paid with the request for extension, in compliance with section 73 of the 
Single Business Tax Act, MCL 208.73.  
  
Thus, if payment of the estimated tax due is made on or before April 30, 2008 with an extension 
request, an extension of time to file the short year return will be granted based on the taxpayer’s 
fiscal year as reported on their federal return.  The extension of 180 or 240 days will be calculated 
from the end of the fourth month following the federal tax year end.  See instructions for the 2007 
Form 4, Application for Extension of Time to File Michigan Tax Returns.  
  
For a fiscal year filer with a late in the year year end, e.g., September 30, if the standard SBT 
extension period is not sufficient to allow a fiscal year taxpayer to gather necessary information for 
its final SBT return, the Department will, upon request, grant a special extension appropriate to the 
circumstances.  
  
A32. Will Voluntary Disclosure continue with the Michigan Business Tax?  
Yes, the Department is required to administer the Michigan Business Tax under the Revenue Act, 
1941 PA 122.  See MCL 208.1513(1).  Voluntary Disclosure agreements are provided for under 
the Revenue Act at MCL 205.30c.  The State Treasurer, or a representative, is authorized to enter 
into a voluntary disclosure agreement with non-filers that have a nexus filing responsibility and who 
meet certain other statutory criteria.  Under a voluntary disclosure agreement, eligible persons may 
file returns and pay taxes and interest for a limited lookback period of four years without imposition 
of penalties, in exchange for future tax compliance. 
  
While Voluntary Disclosure will continue with the Michigan Business Tax a taxpayer must still 
meet the statutory qualifications to enter into an agreement.  
  
A33. Can a taxpayer who claims an error was made in the calculation of an MBT quarterly 
estimated payment request a refund of that payment without filing an annual MBT return? 
Generally, no. Estimated payments are required for taxpayers who expect to owe an annual liability 
of at least $800.00. MCL 208.1501(1). The amount, manner of payment, and due dates of the 
quarterly estimated payments are all established in section 501, MCL 208.1501. Payments made 
under section 501 are a credit against the payment required with the annual return required under 
section 505. MCL 208.1501(7). Section 505 (MCL 208.1505) requires all taxpayers who meet the 
filing thresholds and nexus standards of the MBT act to file an annual or final return in the form and 
content prescribed by the department by the last day of the fourth month after the end of the 
taxpayer’s tax year.   
  
A refund claim of overpaid MBT estimates may be made pursuant to section 30(2) of the 
Revenue Act (MCL 205.30(2), which states:  
(2) A taxpayer who paid a tax that the taxpayer claims is not due may petition the department for 
refund of the amount paid within the time period specified as the statute of limitations in section 
27a [of the Revenue Act]. If a tax return reflects an overpayment or credits in excess of the tax, the 
declaration of that fact on the return constitutes a claim for refund. If the department agrees the 
claim is valid, the amount of overpayment, penalties, and interest shall be first applied to any known 
liability as provided in section 30a, and the excess, if any, shall be refunded to the taxpayer or 
credited, at the taxpayer's request, against any current or subsequent tax liability. (Emphasis 
added)  
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A34. The first MBT annual returns could be due before MBT forms are released to the 
taxpayer public.  Will penalties be waived for these first MBT returns if taxpayers make a 
good-faith guess as to liability?  
Because fiscal year taxpayers will be granted an automatic extension for their 2008 fiscal year 
annual return with an extended due date of April 30, 2009, MBT annual returns will not be due 
before forms are released later this year (2008). 
  
In accordance with MBT Section 501, “interest provided by this act shall not be assessed …(a) If 
the sum of the estimated payments equals at least 85% of the liability and the amount of each 
estimated payment reasonably approximates the tax liability incurred during the quarter for which 
the estimated payment was made.”  MCL 208.1501(4)(a).  While the Revenue Act also provides 
for imposition of penalties “if a taxpayer fails or refuses to file a return or pay a tax within the time 
specified” [MCL 205.24(2)], penalties would not be imposed if the criteria of Section 501 described 
above are timely met.  
  
A35. Will there be other E services available with the MBT, in addition to electronic filing? 
Yes.  E-Service through the "Check My Tax Info" portion of Treasury's website will also be available 
in 2009, after initial returns have been received by the department.  Information similar to that 
currently required for access to SBT tax information will be required for access to MBT account 
information which will include payment information, status of returns and correspondence.  
  
A36. Will an overpayment made in connection with a taxpayer’s final SBT return be applied 
as timely against that taxpayer’s first quarter MBT estimate, even though the overpayment 
may have been made after the due date for the first quarter MBT estimated payment?  
Yes, if a taxpayer pays the amount due with its final SBT return, and that return is timely filed (by 
the due date or, if an extension has been obtained, by the extended due date), any overpayment 
resulting from that return will be credited by the Department toward the amount owing under that 
taxpayer’s first quarterly estimated payment under the MBT.  As long as the final SBT return is 
timely filed, the overpayment will be credited as a timely payment against the taxpayer’s first 
quarterly MBT estimate, even though the date of the SBT overpayment may have been later than 
the due date for the estimated payment.  
  
A37. Is there a form to file to notify the Department that I will not be filing an MBT return 
(similar to form C-8030 for SBT)?  
The Michigan Business Tax (MBT) does not have an equivalent to the form C-8030, Michigan 
Single Business Tax Notice of No SBT Return Required.  A taxpayer with apportioned or allocated 
gross receipts less than $350,000 is not required to file an MBT return, and it is not necessary to 
file a notice to the Department that an MBT return will not be filed.  
  
A38. Can modified gross receipts (MGR) tax separately collected from customers by new 
motor vehicle dealers and new or used watercraft dealers be remitted with monthly sales, 
use and withholding returns?  
Yes. New motor vehicle dealers and new or used watercraft dealers who elect to separately collect 
the MGR tax, in addition to sales price, under MCL 208.1203(5) may file and remit the tax as 
estimated payments with their quarterly or monthly Form 160, Combined Return for Michigan 
Taxes.  Generally, for a calendar year taxpayer, MBT quarterly returns are due the 15th day of April, 
July, October and January.  For fiscal year filers, quarterly returns are due the 15th day of the first 
month after each quarter.  MBT payments may be made with either of the following returns:  
  

Form 4548, Michigan Business Tax Quarterly Return, or 
Form 160, Combined Return for Michigan Taxes.  

  
If filing monthly using Form 160, Combined Return for Michigan Taxes, and not making remittances 
by electronic funds transfer, monthly payments may be filed on the 20th day of the month.  For 
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example, a calendar year taxpayer may file monthly MBT estimates using Form 160 on February 
20th, March 20th and on April 20th rather than April 15 for the first quarter.  However, for taxpayers 
required to make remittances by electronic funds transfer or otherwise not using Form 160, MBT 
estimates remain due on the 15th day of the month following the final month of the quarter.  
Regardless of the method chosen, the estimated MBT for the quarter must also reasonably 
approximate the liability for the quarter.  
  
A39. How is the book-tax deduction, provided at MCL 208.1201(2)(i), calculated? The 
deduction is determined by:  
  
1) Calculate the difference between the value of all assets on the books of a taxpayer for the first 

fiscal period ending after July 12, 2007 and the federal tax basis for those same assets for the 
same period.  (For a UBG, compute for each member entity individually.  The group will file 
one combined Form 4593, entering the result for each member of the group separately).  

  
2) Calculate the amount needed to offset the net deferred tax liability of the taxpayer which 

results from the imposition of the business income tax, at a rate of 4.95%, and the modified 
gross receipts tax, at a rate of .8%, calculated for the first fiscal period ending after July 12, 
2007.  

  
3) Take the lesser of the result of (1) or (2).  
  
4) For the 2015 through 2019 tax years apply 4%, for the 2020 through 2024 tax years apply 6%, 

and for the 2025 through 2029 tax years apply 10% to the result of step (3).  
  
5) Subtract the result of step (4) from business income in appropriate tax year.   
  
Examples  
  
Example 1:  Company A reviews all assets on its books as of its first fiscal period which ends after 
July 12, 2007 and which includes the enactment date of the MBT.  The book value of these assets 
is then compared to the federal tax basis of the same assets for the same period.  The difference 
between the assets is calculated at $5,000.  Company A calculates its net deferred liability in 
accordance with GAAP for this same period at $7,000.  Company A reports a $5,000 book-tax 
difference to the Department on Form 4593 with its first MBT return.  Beginning in the 2015 tax 
year, Company A may take 4% of the $5,000, (the lesser of the book-tax or net deferred tax liability) 
or $200, as a deduction to business income.  Beginning in the 2020 tax year Company A may take 
6%, or $300 as a deduction, and beginning in the 2025 tax year the deduction will equal 10% or 
$500.   
  
Example 2:  Entities A, B and C, members of a unitary business group individually calculate their 
book-tax difference based on their own books and records for the appropriate fiscal period.  The 
UBG files one Form 4593 with its initial MBT return.  Entity A reports a book-tax difference of $500, 
B reports $1,000 and C reports $2,000.  The net deferred tax liability is calculated for the group in 
accordance with GAAP at $3,000.  Beginning in the 2015 tax year the UBG will begin to take a 
percentage of $3,000, which is the lesser of the net deferred tax liability of the group and the 
combined book tax difference of the three group members. 
  
A40. What method must a fiscal year taxpayer that will no longer be a taxpayer under the 
MBT or CIT after December 31, 2011, use to calculate its final MBT return?  
The actual method.  That is, the tax must be computed using an accounting method that reflects 
the actual tax basis attributable to the period.  
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A41. What method must a fiscal year taxpayer with an MBT election use to file returns for 
its tax year ending in 2012?  
All MBT taxpayers must file a final MBT return for the tax year ending on December 31, 2011, 
including a fiscal year taxpayer with a certificated credit who elects to continue to be taxed under 
the Michigan Business Tax Act.   
  
MCL 208.1117(4) directs that a taxpayer with a fiscal tax year ending after December 31, 2011 is 
considered to have 2 separate tax years.  The first tax year is the fractional part of the fiscal tax 
year before January 1, 2012, and the second tax year is the fractional part of the fiscal tax year 
after December 31, 2011.  
  
This means that it will be necessary for each fiscal year filer that makes the MBT election to file 
two short year returns.  
  
A fiscal year taxpayer that has a certificated credit and elects to remain taxed under the MBTA 
must use the same method, annual or actual, to compute its MBT for each short period return for 
each respective portion of the same fiscal year.  See MCL 208.1503(3). 
  
Thus, if the taxpayer selects the annual method to compute its MBT for the short period from the 
beginning of the taxpayer’s fiscal year through December 31, 2011, then the taxpayer must select 
the annual method to compute its MBT for the short period from January 1, 2012, to the end of the 
taxpayer’s fiscal year.  
  
  
Apportionment  
  
Ap1. Under Chapter 3 of the MBT, if the business activities of a taxpayer are subject to tax 
within and without the state, each tax base must be apportioned based on the formula of 
sales in Michigan over sales everywhere.  For purposes of apportionment, "sale" is defined 
in part as:  
  

[t]he transfer of title to, or possession of, property that is stock in trade or 
other property of a kind that would properly be included in the inventory of 
the taxpayer if on hand at the close of the tax period or property held by the 
taxpayer primarily for sale to customers in the ordinary course of the 
taxpayer's trade or business.  [MCL 208.1115(1).]  

  
Is the occasional sale of assets by a taxpayer a "sale" for apportionment purposes?  
No, so long as the assets sold are neither stock in trade nor inventory and are not held by the 
taxpayer for sale to customers in the ordinary course of the taxpayer's business.  This determination 
is made on a facts and circumstances basis.  For example, the occasional and isolated sale of a 
desk by a law firm is not a "sale" under MCL 208.1115; the desk does not constitute stock in trade 
or inventory to the law firm and is not held by the taxpayer primarily for sale to customers in the 
ordinary course of the law firm's business.  In contrast, if the law firm operates a program under 
which office furniture is routinely and systematically sold at auction, then such sales would be 
"sales" under MCL 208.1115. 
  
If a transaction is not a "sale" under MCL 208.1115, it will be excluded from both the numerator 
and denominator of the sales factor.   
  
"Sales" under MCL 208.1115 may still be included in the business income and modified gross 
receipts tax bases. 
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Ap2. How are gross receipts, rents etc. received from real property apportioned?  
Receipts from real property are apportioned based on location of the real property.  
Rental income received from real property is included in both the business income from business 
activity tax base and modified gross receipts tax base of the taxpayer. Business activity includes 
the rental of property. MCL 208.1105(1).  
  
Under MCL 205.1301(1) each tax base is apportioned or allocated in accordance with the rules 
under Chapter 3 of the Act. Sales confined solely to Michigan are allocated to Michigan. Sales 
within and outside of Michigan are apportioned based on a sales factor calculated under section 
303. MCL 208.1301(2).  
  
The sales factor is a fraction, the numerator is Michigan sales and the denominator is sales 
everywhere. MCL 208.1303(1). Receipts from the sale, lease, rental or licensing of real property 
are Michigan sales if the property is located in Michigan. MCL 208.1305(1)(b).  
  
  
Ap3. Does the Michigan Business Tax Act (MBTA) provide for “throw back sales”?  
The MBTA does not provide for “throw back sales.”  A “throw back sale” describes a situation in 
which the income or activity from a Michigan taxpayer’s sale of tangible personal property to an 
out-of-state purchaser is not taxable in the state of the purchaser.  The sale would then be “thrown 
back” to Michigan by inclusion in the sales apportionment factor’s numerator, and increase the 
portion of the tax base subject to the Michigan Business Tax.  
  
Sales to destinations outside Michigan need not be included in the MBT sales factor numerator 
regardless of whether nexus exists or tax is paid in the destination jurisdiction.  However, if the 
taxpayer does not have nexus in at least one other state, they cannot apportion their tax base, and 
all business income, modified gross receipts and net capital tax bases are fully allocated to 
Michigan.  The direct premiums tax base for insurance companies is not subject to apportionment.  
  
Ap4. What is the location of investment partnerships? Is it based on the residence of the 
general partner, the location of the brokerage firm, the residences of the majority of 
partners, or where the partnership was formed?  
An investment partnership is typically organized as a limited partnership in which the investors (or 
limited partners) pool funds that are professionally managed by a money manager who acts as a 
general partner. The money manager generally has a small ownership interest in the partnership 
and is compensated through a set management fee and a designated percentage of the overall 
partnership investment profits.   
  
For purposes of the MBT, a taxpayer is subject to tax in Michigan if the taxpayer has (1) substantial 
nexus in Michigan as defined in section 200 (MCL 208.1200) and (2) meets the gross receipts 
threshold of $350,000 under section 505 (MCL 208.1505). Substantial nexus is defined to mean 
either a physical presence in this state for a period of more than 1 day during the tax year or 
engagement in active solicitation of sales in this state with Michigan sourced gross receipts of 
$350,000 or more.   
  
In the typical investment partnership described above, the location of the office from which the fund 
manager or general partner conducts the business activity of the partnership would constitute 
physical presence for purposes of the MBT nexus standards under MCL 208.1200. If this office is 
located in Michigan, the partnership would have physical presence in Michigan and have nexus for 
purposes of the MBT. If the gross receipts of this partnership were $350,000 or more, the 
partnership would be subject to MBT.  
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Ap5. (This FAQ has been amended due to 2011 PA 305.)  Under MCL 208.1115, "sales" means 
"[f]or taxpayers not engaged in any other business activities, sales include interest, 
dividends, and other income from investment assets and activities and from trading assets 
and activities."  Does this definition include the investment income of individuals?  
Yes, for those taxpayers who are not engaged in any other business activity other than investing 
and trading, the definition of “sales” would include investment income of individuals in the 
apportionment factor.  However as a practical matter, while investment income may constitute 
"sales" for apportionment purposes, an individual not engaged in a trade or business may have no 
tax base to apportion.  This is so because investment and trading income of an individual does not 
constitute business income or gross receipts so long as the income or gross receipts is not derived 
in the regular course of the individual's trade or business.  
  
 
  
Business Income Tax  
  
B1. Will shareholders of S corporations and partners in partnerships be liable for Michigan 
individual income tax on their share of flow-through income from entities subject to MBT? 
Does it matter whether the shareholders or partners are residents or nonresidents? Both 
residents and nonresidents of Michigan are subject to Michigan income tax on their share of 
income from partnerships and S corporations to the extent the income is attributable to Michigan 
under the allocation and apportionment provisions of the Michigan Income Tax Act (MCL 206.111 
- 115) and included in adjusted gross income on the partner or shareholder's federal income tax 
return. The imposition of the Michigan business income tax on a flow through entity under section 
201 of the Michigan Business Tax Act does not affect the imposition of the Michigan income tax 
under section 51 of the Michigan income tax act (MCL 206.51) on the individual partners or 
shareholders of the flow through entity.   
  
B2. Under MCL 208.1201, the business income tax base means the business income of the 
taxpayer subject to certain adjustments, including a deduction for net earnings from self-
employment. Specifically, the section instructs "[t]o the extent included in federal taxable 
income, deduct any earnings that are net earnings from self-employment as defined under 
section 1402 of the [IRC] of the taxpayer or a partner or limited liability company member 
of the taxpayer except to the extent that those net earnings represent a reasonable return 
on capital." MCL 208.1201(2)(h). What impact does this deduction have on the business 
income tax base of professional service partnerships (for example, some consulting, law, 
and accounting firms)?  
The impact of any deduction from business income to calculate the tax base varies by taxpayer. 
However, net earnings from self-employment under IRC 1402 generally means "the gross 
income derived by an individual from any trade or business carried on by such individual, less the 
deductions allowed by this subtitle which are attributable to such trade or business, plus his 
distributive share (whether or not distributed) of income or loss described in [IRC] 702(a)(8) from 
any trade or business carried on by a partnership of which he is a member," subject to certain 
exclusions, including rentals from real estate, dividends and interest, and certain net operating 
losses and personal exemptions. IRC 1402(a). Therefore, the deduction from business income 
for net earnings from self-employment for some professional service partnerships is likely to 
result in a significantly reduced business income tax base.   
  
B3. Corporations, Limited Liability Companies (LLCs), and Partnerships will be able to 
fully deduct amounts paid out as compensation to employees, as well as a 100% 
deduction for distributions that are subject to self-employment income tax. Are S 
corporations treated in the same manner as partnerships and corporations in this regard?  
Can you clarify the treatment of S corporation distributions?  
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The starting point for the calculation of the income tax component of the MBT is business income, 
defined generally as "that part of federal taxable income derived from business activity." MCL 
208.1105(2). Corporations, including S corporations, LLCs, partnerships, sole proprietorships, 
and any other business entity subject to MBT may deduct all compensation paid to employees to 
the full extent deducted in arriving at federal taxable income when computing the MBT income 
tax base under MCL 208.1201.  
  
MCL 208.1201 provides for a series of specific adjustments that must be made to business 
income to arrive at the business income tax base. One of these adjustments is a deduction for 
self-employment income as defined in section 1402 of the Internal Revenue Code. MCL 
208.1201(2)(h). Under section 1402, the business income of an individual or sole proprietor, and 
a partner's distributive share of partnership income, whether distributed or not, from any trade or 
business carried on by the partnership, may be considered self-employment income (with certain 
statutory exceptions), and subject to the federal self employment tax. Therefore, a sole 
proprietorship or partnership may deduct any income subject to the federal self employment tax 
when computing the MBT income tax base. Corporations, including S corporations, are not 
subject to self employment tax, and, as a result, no deduction is allowed for earnings from self 
employment income for corporate entities. There is no deduction allowed for S corporation 
distributions that is equivalent to the self employment deduction allowed for partnerships and sole 
proprietorships under the MBT.  
  
B4. Are capital gains that are included in the Modified Gross Receipts tax base also 
included in the Business Income tax base?  
Yes, the Business Income tax base is a separate and distinct tax base from the Modified Gross 
Receipts tax base.  A taxpayer’s Business Income tax base is its business income subject to 
certain statutory adjustments before allocation or apportionment.  MCL 208.1201(2).  Business 
income is generally defined as “that part of federal taxable income derived from business 
activity.” MCL 208.1105(2).  “Business activity” is defined in part as “a transfer of legal or 
equitable title to or rental of property, whether real, personal, or mixed, tangible or intangible, . . . 
, made or engaged in, or caused to be made or engaged in, whether in intrastate, interstate, or 
foreign commerce, with the object of gain, benefit, or advantage, whether direct or indirect, to the 
taxpayer or to others, . . . .”  MCL 208.1105(1).  
  
MCL 208.1201 of the MBT makes no provision for the adjustment of capital gains that may be 
included in federal taxable income derived from business activity.  As a result, to the extent the 
capital gain is derived from the business activity of the taxpayer it must also be included in the 
business income tax base.  
  
B5. Is the deduction provided under MCL 208.1201(2)(i) altered by the MBT surcharge?  
No.  The deduction provided in section 201(2)(i) functions to offset the book-to-tax difference or 
deferred tax liability resulting from the change from the SBT to the MBT. The credit is taken in 
defined percentages beginning in tax year 2015.  MCL 208.1201(2)(i). 
  
MCL 208.1201(3) states that the deduction is only available in “the amount necessary to offset 
the net deferred tax liability" which would result under the business income tax under section 201 
and the modified gross receipts tax under section 203. The amount of the deferred tax liability 
and the corresponding deduction will be calculated without reference to the surcharge, and the 
deduction will therefore remain the same as calculated prior to the enactment of 2007 PA 145.  
  
The Department recognizes that this is a significant issue for the business community creating a 
need for guidance upon which it can rely.  While the business community may rely on this form of 
guidance, the Department also intends to issue a Revenue Administrative Bulletin in the near 
future that further explains the position described above.   
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B6. Does the deduction provided under MCL 208.1201(2)(i) reduce the MBT surcharge 
imposed under MCL 208.1281(1)?  
Yes.  MCL 208.1201(3) directs that the deduction “is intended to flow through and reduce the 
surcharge imposed and levied under section 281.”  (Emphasis added).  This same section 
explains that the deduction is calculated as the “the amount necessary to offset the net deferred 
tax liability" which would result under the business income tax under section 201 and the 
modified gross receipts tax under section 203.  MCL 208.1201(3).  The surcharge is calculated 
against a “taxpayer’s liability under [the MBT] after allocation or apportionment to this state under 
this act but before calculation of the various credits.”  The surcharge is, thus, calculated against a 
taxpayer’s business income and gross receipt liabilities.  Therefore, the deduction, which reduces 
the business income tax base upon which the surcharge is calculated, will flow through and 
reduce the surcharge.  
  
  
The Department recognizes that this is a significant issue for the business community creating a 
need for guidance upon which it can rely.  While the business community may rely on this form of 
guidance, the Department also intends to issue a Revenue Administrative Bulletin in the near 
future that further explains the position described above.  
  
B7. Are system software royalties, excluded from the determination of tax liability under 
the Single Business Tax Act (“SBTA”) (see MCL 208.9(4)(g)(viii) and (7)(c)(vii)), likewise 
excluded from the determination of tax liability under the Michigan Business Tax Act 
(“MBTA”)?  
No.  System software royalties are included in the determination of the Business Income tax base 
and the Modified Gross Receipts tax base under the MBTA.Unlike in the SBTA, there is no 
language in the MBTA which excludes such royalties from the calculation of either of these taxes.  
  
Under the MBTA, a taxpayer (other than a financial institution or insurance company) is subject to 
two separate and distinct taxes, a Business Income tax and a Modified Gross Receipts tax.  A 
taxpayer's Business Income is subject to certain statutory adjustments before allocation or 
apportionment.  MCL 208.1201(2).  Business income is generally defined as "that part of federal 
taxable income derived from business activity." MCL 208.1105(2). "Business activity" is defined in 
part as "a transfer of legal or equitable title to or rental of property, whether real, personal, or 
mixed, tangible or intangible, . . . , made or engaged in, or caused to be made or engaged in, 
whether in intrastate, interstate, or foreign commerce, with the object of gain, benefit, or 
advantage, whether direct or indirect, to the taxpayer or to others, . . . ." MCL 208.1105(1).  MCL 
208.1201(2)(f) states that “Except as otherwise provided under this subsection, to the extent 
deducted in arriving at federal taxable income, [a taxpayer must add to the Business Income tax 
base] any royalty, interest, or other expense paid to a person related to the taxpayer by 
ownership or control for the use of an intangible asset if the person is not included in the 
taxpayer’s unitary business group.”  MCL 208.1201(2)(f).  There is no language in the MBTA 
excluding system software royalties from Business Income.  
  
Likewise, there is no language in the MBTA excluding system software royalties from the  
Modified Gross Receipts tax base.  Generally, a taxpayer’s Modified Gross Receipts tax base is  
“a taxpayer’s gross receipts less purchases from other firms before apportionment….”  MCL 
208.1203(3).  “Gross Receipts” is defined in part as “the entire amount received by the taxpayer 
from any activity whether in intrastate, interstate, or foreign commerce carried on for direct or 
indirect gain, benefit, or advantage to the taxpayer or to others….”  MCL 208.1111(1).  There is 
no language in the MBTA excluding system software royalties from Gross Receipts.  
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B8. (This FAQ has been amended due to 2011 PA 305.) Do the business income tax and 
modified gross receipts tax components of the MBT apply to individuals, estates, and trusts 
or family limited partnerships that are specifically established for estate planning purposes, 
on income from investments, such as capital gains, interest, dividends, or other sources of 
personal income?  
No. The definitions of “business income” and “gross receipts” as used in the MBT Act 
specifically exclude this type of income received by these types of entities from the MBT tax 
bases and threshold amounts.  Investment income, gains from the sale of personal assets or 
other assets not used in a trade or business, and any other income not specifically derived from 
a trade or business that is earned, received, or otherwise acquired by certain entities expressly 
enumerated by the statute are not included in gross receipts for purposes of determining the 
filing thresholds under sections 200, 411, or 505 (MCL 208.1200, 208.1411, or 208.1505), and 
are not included in the business income tax base or modified gross receipts tax base under 
sections 201 and 203, respectively, (MCL 208.1201 and 208.1203). This exclusion applies only 
to the following types of entities listed in the statute:  (1) an individual; (2) an estate; (3) a 
person organized for estate or gift planning purposes; (4) a person organized exclusively to 
conduct investment activity solely for an individual or a person related to that individual; or (5) a 
common trust established under the Collective Investment Funds Act, 1941 PA 174.  See MCL 
208.1105(2) and 208.1111(4)(w) and (x). Investment income and any other types of income 
earned or received by all other types of persons or entities not specifically referenced in these 
revised definitions must be included in the gross receipts and business income of the taxpayer.  
  
B9. (This FAQ has been amended due to 2011 PA 305.) An individual owns 100% of an S 
corporation law practice with gross receipts of $500,000, net income of $100,000 after wages 
of $250,000, and also has the following income not related to the S corporation or any other 
trade or business: dividends of $100,000, interest of $250,000, capital gain of $750,000, and 
pension of $100,000. Is he liable for the MBT on a combined basis as an individual and owner 
of a S corporation? 
 
The definitions of “business income” and “gross receipts” as used in the MBT Act expressly 
exclude investment income, gains from the sale of personal assets, and other income received 
by an individual not specifically derived from a trade or business from the definitions of business 
income and gross receipts, which form the basis of the MBT tax bases under MCL 208.1201 
and MCL 208.1203 and the gross receipts filing thresholds under MCL 208.1505. Therefore, the 
taxpayer in this example would only consist of the S corporation. The MBT tax liability of the S 
corporation would be determined by reference to gross receipts of $500,000 and business 
income of $100,000. The wage, pension, interest, dividend, and capital gain income of the 
individual owner of the S corporation that are not related to any trade or business are not 
subject to MBT.  
  
B10. If a business or unitary group taxpayer has a negative business income tax base, is 
the 4.95% tax rate applied to the negative business income base, with the result then 
netted against a positive modified gross receipts tax to determine Michigan Business Tax 
(“MBT”) liability?  
No.  Other than for an insurance company under Chapter 2A and a financial institution under  
Chapter 2B, the Michigan Business Tax Act (“MBTA”) imposes two taxes on a taxpayer: one on 
business income and one modified gross receipts.  The Business Income tax base is a separate 
and distinct tax base from the Modified Gross Receipts tax base.  In determining a taxpayer’s 
total tax liability under the MBTA, one tax base is not netted, partially or wholly, against the other 
tax base.  If the arithmetic calculation of a taxpayer’s business income tax base for a tax year 
results in a negative value, then the business income tax base used for purposes of determining 
total MBT liability is zero.  Thus, the 4.95% tax rate for business income applied against a zero 
tax base produces a business income tax liability of zero.  The modified gross receipts tax, 
calculated by multiplying the modified gross receipts tax rate of 0.80% against the modified gross 
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receipts tax base after apportionment and allocation, would be added to the zero value business 
income tax to produce the taxpayer’s total MBT liability for the tax year before credits.   
  
Even though a taxpayer may not offset a negative business income tax against a positive 
marginal gross receipts tax in a given tax year, the taxpayer may, under MCL 208.1201(4), carry 
forward the negative business loss after allocation or apportionment into the tax year immediately 
succeeding the loss year as an offset to the allocated or apportioned business income tax base 
for that succeeding tax year.  Such losses may be carried forward up to 10 years following the 
loss year or until the loss is used up, whichever comes first.  Any loss remaining after the 10 year 
carryforward period specified in MCL 208.1201(4) will expire unused.  
  
B11. If a Michigan LLC has a nonresident corporate partner, does that partner file an MBT 
return and report and pay tax on its share of LLC income at the same 4.95% [rate]?  
No. Assuming the corporation and partnership (LLC) do not constitute a unitary group, each 
would be a taxpayer and subject to the tax imposed under the MBT only if each had nexus in 
Michigan per MCL 208.1200(1). In order to meet the nexus standard, the taxpayer would need to 
have a physical presence in this state of more than one day or actively solicit sales and have 
Michigan sourced gross receipts of $350,000 or more. If the only activity the corporate partner 
has in Michigan is an ownership interest in a Michigan partnership, it would not have nexus in this 
state under either the physical presence or actively solicits standards stipulated in section 200(1) 
because it would have no property or employees in Michigan and does not actively solicit sales in 
Michigan.  
  
B12. Under the MBT, will there be a depreciation deduction, or will Michigan conform to 
federal depreciation rules?  
To the extent applicable, federal depreciation rules are utilized for the purpose of calculating MBT 
liability.  Although there is no specific deduction or credit for depreciation expenses under the 
MBT, a taxpayer receives the benefit of any depreciation deduction taken on its federal income 
tax return due to the inherent structure of the business income tax base.  An MBT taxpayer’s 
business income tax base is composed of the taxpayer’s “business income,” with certain 
adjustments.  MCL 208.1201(2).  “Business income” is defined under the statute as “that part of 
federal taxable income derived from business activity.”  MCL 208.1105(2) (emphasis added).  
Thus, calculation of the business income tax base begins with the taxpayer’s federal taxable 
income, a figure that already includes any deductions taken by the taxpayer on account of 
depreciation expenses.   
  
Under the former SBT, any amount taken for a depreciation deduction on the taxpayer’s federal 
tax return was required to be added back into the taxpayer’s tax base for purposes of calculating 
SBT liability.  MCL 208.9(4)(c). There is no such add-back under the MBT.  See MCL  
208.1201(2).  Because the business income tax base is based upon federal taxable income, and 
depreciation expenses are not added back in to that tax base, the MBT taxpayer effectively 
receives the benefit of its federal depreciation deduction.  
  
With respect to the modified gross receipts tax component of the MBT, the entire cost of a 
depreciable asset may be subtracted from the taxpayer’s modified gross receipts tax base in the 
year that the asset is acquired, since such an asset meets the definition of “purchases from other 
firms.”   MCL 208.1203(3); 208.1113(6)(b).  
  
B13. For purposes of applying section 201(2)(f)(ii) of the MBTA, does the phrase “subject 
to tax in another jurisdiction” refer only to taxation by another state, or does it also 
include taxation by a foreign country?  
The phrase includes taxation by a foreign country.  Pursuant to section 201(2)(f) of the MBTA, a 
taxpayer must add back to its business income tax base “any royalty, interest, or other expense 
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paid to a person related to the taxpayer by ownership or control for the use of an intangible asset 
if the person is not included in the taxpayer’s unitary business group.”  MCL 208.1201(2)(f).  Such 
amounts need not be added back, however, if certain conditions are met:  
  
The addition of any royalty, interest or other expense described under this subdivision is not 
required to be added if the taxpayer can demonstrate that the transaction has a nontax business 
purpose other than avoidance of this tax, is conducted with arm’s-length pricing and rates and 
terms as applied in accordance with section 482 and 1274(d) of the internal revenue code, and 
…  
  
(ii)  Results in double taxation.  For purposes of this paragraph, double taxation exists if the 
transaction is subject to tax in another jurisdiction.  
  
MCL 208.1201(2)(f)(ii).  The meaning of the phrase “subject to tax in another jurisdiction” is not 
specifically set forth in the statute.  For purposes of applying this subsection, the Department will 
interpret “another jurisdiction” to mean any state other than the state of Michigan, or a foreign 
taxing jurisdiction.  
  
B14. (This FAQ has been amended due to 2011 PA 305.) Is interest and dividend income 
included in business income under the Michigan Business Tax (MBT)?  
Generally yes.  Interest and dividend income that results from business activity is included in 
business income, unless the income is expressly excluded. For an individual, estate or other 
person organized for estate or gift planning purposes, the MBT excludes from business income, 
among other items, “[i]ncome from investment activity, including interest, dividends, royalties, and 
gains from an investment portfolio or retirement account, if the investment activity is not part of 
the person’s trade or business.”  MCL 208.1105(2)(f)(i).  In addition, for person that is organized 
exclusively to conduct investment activity solely for an individual or persons related to that 
individual, or for a common trust fund established under the Collective Investment Funds Act, 
1941 PA 174, business income for that person or common trust excludes income derived from 
investment activity unless the activity is in the regular course of the person’s or common trust’s 
trade or business. MCL 208.1105(2).  
  
Also excluded are dividends and interest from particular sources.  For example, to the extent 
included in federal taxable income, dividends received from persons other than United States 
persons and foreign operating entities and interest income derived from United States obligations 
are excluded.  MCL 208.1201(2)(d) and MCL 208.1201(2)(g), respectively.  
  
B15. (This FAQ has been amended due to 2011 PA 305.) Does the sale by an individual of a 
direct investment in a corporation, partnership or LLC that is not traded on a public 
exchange constitute "personal investment activity" such that the income and proceeds from 
such a sale are excluded from business income and gross receipts?  Similarly, is the 
distributive share of a partnership to a partner that is an individual business income or 
gross receipts to that individual?  
For an individual, the sale of an ownership interest in a corporation, partnership, or limited liability 
company will generally not constitute business income or gross receipts to that individual so long 
as such investment does not constitute an integral part of the trade or business of the individual.  
This is true even if the shareholder, partner, or member is an active rather than passive investor.   
The distributive share of a partnership to a partner that is an individual does not constitute 
business income or gross receipts to that individual.  
  
B16. (This FAQ has been amended due to 2011 PA 305.) The MBT has been amended to 
exclude from business income and gross receipts certain personal investment activities.  
Which taxpayers may exclude personal investment activity from business income and gross 
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receipts?  What about family limited partnerships that demonstrate a business purpose for 
federal purposes yet are intended to generate valuation discounts for gift and estate tax 
purposes?  What about an investment club organized as a partnership?  
MCL 208.1105(2) and 208.1111(1)(w) and (x) exclude from business income and gross receipts 
income and receipts other than those received from transactions, activities, and sources in the 
regular course of the taxpayer's trade or business.  This exclusion only applies to the following 
persons:    
  

1. an individual; 
2. an estate; 
3. a person organized exclusively for estate or gift planning purposes;  
4. a person organized exclusively to conduct investment activity solely for an individual 

or persons related to that individual; and  
5. a common trust established under the Collective Investment Funds Act, 1941 PA 

174. 
  
Partnerships that demonstrate a business purpose may or may not be “organized for estate or gift 
planning purposes."  To the extent that the partnership, being an investment club or otherwise, 
was not organized for estate or gift planning purpose or where the income and receipts of such a 
partnership are derived from sources, transactions or activities of the partnership’s regular course 
of business, such amounts are not excluded from business income and gross receipts under 
MCL 208.1105(2) or 208.1111(1)(w) and (x). 
  
 
B17. (Answer rescinded, replacement located at B55) Limited liability companies are 
included in the definition of “person” under the MBT.  Assuming that the federal “check 
the box” rules are followed, does the business income adjustment set forth at section 
201(2)(e), which requires a taxpayer to add the loss or subtract the income attributable to  
“another entity,” apply to the income or loss of a disregarded limited liability company?   
  
B18. (Answer rescinded, replacement located at B44) May taxpayers, including 
corporations and partnerships, take the IRC 199 deduction for MBT purposes?  
  
B19. (Answer rescinded, replacement located at A54) What is the definition of intangible 
asset as used in computing the business income tax base?  
  
B20. Our company adds a handling charge to all customer invoices.  Is this handling 
charge taxable under the MBT?  
Yes.  Under the MBTA, a taxpayer (other than a financial institution or an insurance company) is 
subject to both a business income tax and a modified gross receipts tax, which together comprise 
the taxpayer’s MBT liability.  Handling charges added to customer invoices must be included 
when determining the taxpayer’s business income tax base as well as its modified gross receipts 
tax base.  There is no language in the MBTA which would exclude such handling charges from 
the calculation of either of these taxes.  
  
For purposes of calculating the business income tax, “business income” is defined generally as 
“that part of federal taxable income derived from business activity.”  MCL 208.1105(2).  “Business 
activity” means “a transfer of legal or equitable title to or rental of property, whether real, 
personal, or mixed, tangible or intangible, or the performance of services, or a combination 
thereof, made or engaged in, or caused to be made or engaged in, whether in intrastate, 
interstate, or foreign commerce, with the object of gain, benefit, or advantage, whether direct or 
indirect, to the taxpayer or to others ….”  MCL 208.1105(1).  Selling property of any kind to and/or 
performing services for customers is clearly “business activity”; thus, all income received from 
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such endeavors, to the extent that it is part of a taxpayer’s federal taxable income, constitutes 
taxable “business income” under the MBTA.  There is no language in the MBTA that would 
exclude handling charges added to customer invoices from business income.   
  
Similarly, a taxpayer calculates its modified gross receipts tax base by determining its gross 
receipts less “purchases from other firms,” as defined in MCL 208.1113(6), before apportionment.  
MCL 208.1203(3).  “Purchases from other firms” generally includes purchases of inventory, 
depreciable assets, and materials and supplies used in the taxpayer’s business.  MCL  
208.1113(6).  A handling charge is a fee charged to a customer that is typically intended to cover 
the company’s cost of packaging and mailing an order.  Handling charges, even if they reflect 
amounts paid to a third-party that are simply passed through to customers, do not fall within the 
statutory definition of “purchases from other firms.”  Therefore, handling charges added to 
customer invoices are not deducted from gross receipts when determining the modified gross 
receipts tax base under the MBTA.  
  
B21. A real estate limited partnership owns an apartment project in Michigan. The 
partnership is in the process of selling the apartment project to avoid foreclosure. The 
apartment project is the partnership’s only asset and the partnership will be dissolved 
shortly after the sale.  
  
As a result of the sale, the partnership will have a capital gain of approximately $6.3 
million, and, in addition, will have debt forgiven of approximately $2.6 million. The debt 
being forgiven is a seller note and accrued interest that was executed in favor of the 
previous owner of the project. The potential buyer has agreed to pay a portion of the seller 
note and interest, and the former owner has agreed to forgive the balance of the debt. For 
federal tax purposes, their cancellation of debt (“COD”) income is a pass through item and 
the ultimate taxability is determined at the partner level instead of the partnership level.  
  
The partnership will be liable for both the modified gross receipts (MGR) and business 
income tax portions of the MBT on the rental income of the partnership. Will the 
partnership COD income and capital gain that are passed through to the partners be 
subject to MBT?  
Yes. The partnership in this example would be subject to both components of the MBT on the 
rental income, the capital gain, and the COD income.   
  
A taxpayer who meets the nexus standards and gross receipts thresholds of the MBT act is 
subject to a business income tax imposed on the business income base of the taxpayer and a 
modified gross receipts tax imposed on the modified gross receipts tax base of the taxpayer. 
MCL 208.1201 and 1203. The business income tax base of a taxpayer means the business 
income of the taxpayer subject to a series of specific adjustments listed in section 201. MCL 
208.1105(2) defines business income, in part, to mean “that part of federal taxable income 
derived from business activity. For a partnership or S corporation, business income includes 
payments and items of income and expense that are attributable to the business activity of the 
partnership or S corporation and separately reported to the partners or shareholders. . .”.  
(Emphasis added).   
  
Here, the partnership has both COD income that is attributed to the business activity of the 
partnership (i.e. forgiveness of a debt secured by a partnership asset used in the business) and 
capital gain attributed to the business activity of the partnership (i.e. sale of the same partnership 
asset) that are separately reported to the partners on the federal K-1 form. While both capital 
gain and COD income are excluded from the calculation of partnership taxable income on the 
federal 1065 form, they are both income of the partnership separately reported to the partners on 
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the K-1 forms, and fall within the plain meaning of business income of a partnership as defined in 
MCL  
208.1105(2), regardless of the ultimate taxability of the COD at the partner’s level.  
  
For the calculation of the modified gross receipts tax base under section 203 (MCL 208.1203), 
gross receipts is defined under section 111 (MCL 208.1111) to mean “the entire amount received 
from any activity whether in intrastate, interstate, or foreign commerce carried on for direct or 
indirect gain, benefit, or advantage to the taxpayer or to others,” subject to specifically 
enumerated exceptions. COD income and capital gain of a partnership that are separately 
reported to the partners are not one of the specifically enumerated exceptions, and are therefore 
subject to the modified gross receipts tax imposed under section 203 of the MBT.  
  
B22. How is a like-kind exchange treated under the MBT?  
Generally, for federal income tax purposes, business or investment property exchanged solely for 
business or investment property of a like-kind, no gain or loss is recognized under Internal 
Revenue Code Section 1031.  If, as part of the exchange other (not like-kind) property or money 
is received, gain is recognized to the extent of the other property and money received, but a loss 
is not recognized.  Properties are of like-kind, if they are of the same nature or character, even if 
they differ in grade or quality.  
  
Section 1031 does not apply to exchanges of inventory, stocks, bonds, notes, other securities or 
evidence of indebtedness, or certain other assets.  
  
To the extent the like-kind exchange is or is not recognized for federal income tax purposes, the 
MBT Business Income tax base will recognize a similar amount.  MBT Business Income means 
that part of federal taxable income derived from business activity.  MCL 208.1105(2).   
  
Like the SBT, the value of property received in a like-kind exchange will be excluded from gross 
receipts.  If, as part of the exchange other (not like-kind) property or money is received and gain 
is recognized for federal income tax purposes, the gain will be included in gross receipts.  Losses 
that are not recognized for federal income tax purposes similarly are not recognized for MBT and 
do not reduce gross receipts for the MBT.  
  
Transfers of property in a like-kind exchange are not dispositions and do not cause the recapture 
of ITC.  The transferor is not required to recapture ITC on the transferred property and the 
transferee is not entitled to ITC on the property received. However, when property that was 
exchanged in a like-kind exchange is disposed of, the acquisition date of the disposed property 
will be considered the date the original property was acquired to determine if the disposition 
causes recapture of ITC.  
  
B23. (This FAQ has been amended due to 2011 PA 305.) Is an individual person who earns 
more than $350,000 in interest and dividends for the tax year subject to the MBT?  Are the 
person’s capital gains from sales of stock subject to the MBT?  
Generally, no.  Although the MBT filing threshold is $350,000 in apportioned or allocated gross 
receipts, MCL 208.1505(1), the definitions of “business income” and “gross receipts” as used in 
the MBT Act exclude investment income, gains from the sale of personal assets, and other 
income received by an individual that are not derived from the person’s trade or business.  
Consequently, such amounts are not included in the determination of such person’s MBT 
business income and gross receipts tax bases or in calculating the MBT filing threshold or the 
gross receipts filing threshold credit.  MCL 208.1505(1); 208.1411.  The interest, dividend, and 
capital gain income of the individual in the example, even if such income totaled more than 
$350,000 for a single tax year, would not be subject to the MBT, unless the trade or business of 
that individual includes making investments and engaging in investment activity.  
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B24. (Answer rescinded, replacement located at B45) Is the sale of stock by a stockholder 
in a closely held corporation back to the corporation or another stockholder subject to 
MBT?  
  
B25. (This FAQ has been amended due to 2011 PA 305.) I am a 100% shareholder of a 
corporation that does business in Michigan. I am a nonresident of Michigan. The corporation 
is organized as a C corporation. I sell 100% of the stock of the corporation which results in 
a capital gain. Is the capital gain from the sale of the stock subject to the new MBT?  
Generally, no. The MBT excludes from both its business income and gross receipts tax 
components of the MBT the income, gain and receipts derived from the sale of an interest in a 
business that constitutes investment activity that is not part of the regular course of the person’s 
trade or business.  See MCL 208.1105(2); and MCL 208.1111(1) (w), (x), respectively. For an 
individual, the sale of an ownership interest in a corporation, partnership, or limited liability 
company will generally not constitute business income or gross receipts to that individual unless 
he or she is in the business of buying and selling ownership interests in these types of business 
entities.  This answer does not change if the individual shareholder, partner, or member is an 
active rather than passive investor or is a resident rather than a nonresident of Michigan. 
  
In this case, the C corporation is the taxpayer and would be subject to MBT if the nexus 
standards and gross receipts thresholds are met. A 100% individual shareholder who sells all of 
some of the ownership interest in the C corporation will not be subject to MBT on any gain 
recognized from the sale of the stock except as otherwise provided above.  
  
B26. Does the deduction for net earnings from self employment exempt self-employed 
individuals from taxation under the MBT?  
No.  The MBT is comprised of the business income tax and the modified gross receipts tax.  MCL  
208.1201; MCL 208.1203.  The business income tax taxes “that part of federal taxable income 
derived from business activity.”  MCL 208.1105(2).  The modified gross receipts tax is levied on a 
taxpayer’s gross receipts less purchases from other firms, a defined term.  MCL 208.1203(3).  
The deduction for net earnings from self employment is taken from the business income tax base 
and does not affect the modified gross receipts tax base.  Further, the deduction is not an 
exemption from the business income tax base.  MCL 208.1201(2)(h) permits a deduction, to the 
extent included in federal taxable income, for net earnings from self-employment as defined 
under section 1402 of the internal revenue code of the taxpayer or a partner or limited liability 
company member of the taxpayer except to the extent that those net earnings represent a 
reasonable return on capital.  [Emphasis added].  
  
IRC 1402 defines net earnings from self employment to generally mean the net income and 
distributive share of an individual or a member of a partnership.  This definition excludes several 
items of gross income.  IRC 1402(a).  For example, dividends on stock, interest on bonds, and 
gain on the sale of a capital asset or sale of property are all excluded from the definition of net 
earnings from self employment.  IRC 1402(a).  Each of these items, excluded by definition, will 
not be part of the net earnings from self employment deduction and will, thus, remain taxable in 
the business income tax base to the extent included in federal taxable income from business 
activity.   
  
Finally, the net earnings from self employment deduction does not allow an individual, partner or 
limited liability company member to deduct amounts that represent a return of capital.  These 
amounts remain taxable in the business income tax base.  
  
B27. Under the Michigan Business Tax Act (MBTA) will a taxpayer receive a deduction for 
the modified gross receipts tax paid when calculating the business income tax base?  
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No.  While any modified gross receipts tax paid pursuant to the MBTA would generally be a 
deduction used to arrive at federal taxable income, the starting point for the calculation of the 
business income tax base, section 201(2)(b) expressly provides an add back for these types of 
taxes to the extent deducted to arrive at federal taxable income. Specifically, MCL 208.1201(2)(b) 
states:  
  
“Add taxes on or measured by net income and the tax imposed under this act to the extent the 
taxes were deducted in arriving at federal taxable income”.  
  
Therefore, any modified gross receipts tax paid pursuant to section 203 of the MBTA may not be 
deducted when computing the business income tax base under section 201.  
  
B28. Is the gain recognized on the one time sale of business assets and goodwill by an 
entity to another entity taxed under the Michigan Business Tax (MBT)?  
Yes, the gain is taxed under the MBT.  [The MBT does not provide an exception for non-
corporate taxpayers for a casual transaction that was provided for under the SBTA.]  To the 
extent the capital gain is derived from the business activity of the taxpayer and included in federal 
taxable income it must also be included in the business income tax base.  The gain included in 
federal taxable income is also included in the modified gross receipts tax base.  There are no 
statutory exceptions or exclusions that are applicable to capital gains recognized by a business 
from the sale of capital assets. As a result, these gains are included in gross receipts and the 
modified gross receipts tax base.  Also see FAQs B4 and M10.  
  
B29. We manufacture customized tooling systems, which we then sell to our customer.  
After the sale, although the customer owns the tooling, it physically remains at our plant, 
and we use the tooling to manufacture the customer’s product.  Are these sales of tooling 
taxable under the Michigan Business Tax Act (MBTA)?  
Yes.  Under the MBTA, a taxpayer (other than a financial institution or an insurance company) is 
subject to both a business income tax and a modified gross receipts tax, which together comprise 
the taxpayer’s MBT liability.  Proceeds from the sale of custom tooling must be included when 
determining a taxpayer’s business income tax base as well as its modified gross receipts tax 
base.  There is no language in the MBTA which would exclude such sales from the calculation of 
either of these taxes.  
  
For purposes of calculating the business income tax component of the MBT, “business income” 
means “that part of federal taxable income derived from business activity.”  MCL 208.1105(2).  
“Business activity” is broadly defined as “a transfer of legal or equitable title to or rental of 
property, whether real, personal, or mixed, tangible or intangible, or the performance of services, 
or a combination thereof, made or engaged in, or caused to be made or engaged in, whether in 
intrastate, interstate, or foreign commerce, with the object of gain, benefit, or advantage, whether 
direct or indirect, to the taxpayer or to others ….”  MCL 208.1105(1).  Selling property of any kind 
(such as the tooling) to customers and performing services (such as the design and manufacture 
of the tooling) for customers both clearly constitute “business activity”; thus, all income received 
from such endeavors, to the extent that it is part of a taxpayer’s federal taxable income, 
constitutes taxable “business income” under the MBTA.  There is no language in the MBTA that 
would exclude sales of custom-made tooling from business income, and the fact that the tooling 
remains at the manufacturer’s plant does not alter that conclusion.   
  
Similarly, a taxpayer calculates its modified gross receipts tax base by determining its gross 
receipts less “purchases from other firms,” as defined in MCL 208.1113(6), before apportionment.  
MCL 208.1203(3).  “Purchases from other firms” generally includes purchases of inventory, 
depreciable assets, and materials and supplies used in the taxpayer’s business.  MCL  
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208.1113(6).  While the customized tooling might otherwise satisfy the definition of a depreciable 
asset or a material or supply used in the taxpayer’s business, the tooling is made and sold, rather 
than purchased, by the taxpayer.  Accordingly, the receipts from the customized tooling cannot 
be excluded as “purchases from other firms,” and sales of such tooling are not deducted from 
gross receipts when determining the modified gross receipts tax base under the MBTA.  
  
B30. How are accounts receivable factoring companies treated for purposes of the 
Michigan Business Tax Act (MBTA)?  
Factoring is a financial transaction whereby a business sells some or all of its accounts 
receivable (i.e., its collectible invoices) to a factoring company at a discount.  Factoring is to be 
distinguished from a lending transaction in that the emphasis is on the value of the receivables 
being sold, not the business’s credit worthiness, and the receivables are actually sold to the 
factoring company, not simply used as collateral.  The factoring company assumes all risk on the 
receivables, and the amount of value assigned to each account typically depends on its age.  
Factoring can be a one-time transaction, or there can be an on-going relationship between the 
invoice seller and the factoring company.  
  
Under the MBTA, a taxpayer (other than a financial institution or an insurance company) is 
subject to both a business income tax and a modified gross receipts tax, which together comprise 
the taxpayer’s MBT liability.  Proceeds collected by a factoring company from accounts 
receivable purchased from other businesses must be included when determining the factoring 
company’s business income tax base and its modified gross receipts tax base.  There is no 
language in the MBTA which would exclude such proceeds from the calculation of either of these 
taxes.  
  
For purposes of calculating the business income tax component of the MBT, “business income” 
means “that part of federal taxable income derived from business activity.”  MCL 208.1105(2).  
“Business activity” is broadly defined as “a transfer of legal or equitable title to or rental of 
property, whether real, personal, or mixed, tangible or intangible, or the performance of services, 
or a combination thereof, made or engaged in, or caused to be made or engaged in, whether in 
intrastate, interstate, or foreign commerce, with the object of gain, benefit, or advantage, whether 
direct or indirect, to the taxpayer or to others ….”  MCL 208.1105(1).  The services provided by a 
factoring company, including purchasing receivables in exchange for cash and then collecting 
from the underlying account debtors, clearly constitute “business activity”; thus, all income 
received from such endeavors, to the extent that it is part of the factoring company’s federal 
taxable income, constitutes taxable “business income” under the MBTA.  There is no language in 
the MBTA that would exclude from the calculation of the business income tax base the proceeds 
collected by a factoring company from accounts receivable purchased from other businesses.   
  
Similarly, a taxpayer calculates its modified gross receipts tax base by determining its gross 
receipts less “purchases from other firms,” as defined in MCL 208.1113(6), before apportionment.  
MCL 208.1203(3).  Section 111(1) specifies certain items that are excluded from the definition of 
“gross receipts.”  One such exclusion is “[p]roceeds from the taxpayer’s transfer of an account 
receivable if the sale that generated the account receivable was included in gross receipts for 
federal income tax purposes.”  The exclusion does not apply to a taxpayer that both buys and 
sells receivables during the tax year.  MCL 208.1111(1)(f).  While this exclusion will generally 
apply to the invoice seller (the factoring company’s customer), it does not apply to the factoring 
company itself, since the factoring company had nothing to do with the sale that generated the 
transferred account receivable and it therefore will not have included that sale in gross receipts 
for federal income tax purposes.  
  
“Purchases from other firms” generally includes purchases of inventory, depreciable assets, and 
materials and supplies used in the taxpayer’s business.  MCL 208.1113(6).  Such “purchases 
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from other firms” are subtracted from the taxpayer’s gross receipts when determining its modified 
gross receipts tax base.  A factoring company’s purchase from another business of intangibles 
such as accounts receivable does not fall within the statutory definition of “purchases from other 
firms.”  Accordingly, amounts paid by a factoring company to invoice sellers for accounts 
receivable are not deducted from the factoring company’s gross receipts when determining its 
modified gross receipts tax base under the MBTA.  
  
B31. (Answer rescinded, replacement located at B46) If a C corporation owns 56% of a 
flow-through entity, and the two meet the MBT definition of a unitary group, how does the 
corporation report all of the income of the flow-through entity when all it receives from the 
entity is a K-1? Also, do the other owners of the flow-through entity need to reduce their 
federal taxable income by their share of the flow-through entity income when computing 
their MBT liability?  
  
B32. Are royalties received from a foreign entity included in the tax base of the MBT?  
Yes, but generally only as part of the modified gross receipts tax component of the MBT. 
  
Royalties – including those received from foreign persons – are included in gross receipts and the 
gross receipts tax base for purposes of the modified gross receipts tax.  MCL 208.1111(1), 
208.1203. 
  
However, for business income tax purposes, royalties received "from persons other than United 
States persons and foreign operating entities, including, but not limited to, amounts determined 
under section 78 of the [IRC] or sections 951 to 964 of the [IRC]" are subtracted from business 
income "to the extent included in federal taxable income."  MCL 208.1201. 
  
Foreign entities – and foreign operating entities as defined by MCL 208.1109 – cannot be 
included in a unitary business group.  Therefore, intercompany eliminations that would otherwise 
remove intra-unitary business group transactions from the tax bases under are not available to 
royalties paid to or received by a foreign entity.  
  
B33. (This FAQ has been amended due to 2011 PA 305.) Does business income include 
casual transactions or isolated sales?  
Generally, yes.  Business income means "that part of federal taxable income derived from 
business activity."  MCL 208.1105.  "Business activity" is broadly defined to mean:    
  

a transfer of legal or equitable title to or rental of property, whether real, personal, or 
 mixed,  tangible or intangible, or the performance of services, or a combination thereof, 
 made or engaged in, or caused to be made or engaged in, whether in intrastate, 
 interstate, or foreign commerce, with the object of gain, benefit, or advantage, whether 
 direct or indirect, to the taxpayer or to others, but does not include the services rendered 
 by an employee to his or her employer or services as a director of a corporation. 
 Although an activity of a taxpayer may be incidental to another or to other of his or her 
 business activities, each activity shall be considered to be business engaged in within the 
 meaning of this act.  [MCL 208.1105(1).]    
  
Thus, unless expressly excluded, business income will generally include income derived from any 
transaction included in the taxpayer's federal taxable income, including "casual transactions" or 
"isolated sales" that may have been excluded under the SBT. 
  
However, the MBT does exclude certain transactions from business income.   
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  For an individual, estate, or person organized for estate or gift planning purposes, 
 business income is that part of federal taxable income derived from transactions, 
 activities, and sources in the regular course of the person’s trade or business. . . ."   
  [MCL 208.1105(2).]    
  
In other words, for individuals, estates, and persons organized for gift and estate planning 
purposes, business income excludes income derived outside the regular course of the person’s 
trade or business.  
  
B34. How should inter-company transactions between members of a unitary business 
group be eliminated when the members have different year ends?  
MCL 208.1511 requires the elimination of all transactions between members of the unitary 
business group that affect the business income tax base, modified gross receipts tax base and 
the apportionment formula.  When members of a unitary business group have different year 
ends, the combined return of the unitary business group must include each tax year of each 
member whose tax year ends with or within the tax year of the designated member.  Each 
member should eliminate the inter-company items of income and expense recorded on its books 
for the tax period of the member that is included in the combined return of the unitary business 
group.  In other words, inter-company eliminations are made on an entity basis in computing the 
members’ tax bases that are summed together for the combined return.  
  
For example, a unitary business group consists of company A, the designated member that 
reports on a calendar year, company B that reports on a calendar year and company C that has a 
fiscal year ending March 31.  In 2008, companies A and B will eliminate all inter-company 
transactions between each other since they both report on a calendar year end.  In computing 
their 2008 tax bases, companies A and B will also eliminate all inter-company transactions they 
had recorded on their books during the calendar year with company C.   
  
Company C will report the months April 1, 2007 through December 31, 2007 on a final SBT 
return.  Only January 1, 2008 through March 31, 2008 will be reported on the unitary group’s 
2008 MBT return.  When computing its 2008 Business Income and Modified Gross Receipts tax 
bases, Company C will eliminate all inter-company transactions it has recorded on its books for 
the period January 1, 2008 through March 31, 2008.  On the unitary group’s 2009 MBT return, 
Company C will eliminate all inter-company transactions it has recorded on its books for the 
periods April 1, 2008 through March 31, 2009.  Companies A and B will eliminate all 
intercompany transactions recorded in 2009 between each other and with company C since both 
A & B report on a calendar year end.  While timing differences will occur due to differences in 
each members year end, eliminating each member’s inter-company transactions that were 
recorded on that member’s books during the periods included in the combined return will 
eliminate intercompany transactions from the unitary business group’s tax base.  
  
B35. A real estate limited partnership owns an apartment project in Michigan subject to 
mortgage debt. The partnership negotiates a reduction in the mortgage but retains 
ownership of the apartment project. As the result of the reduction in the mortgage, the 
partnership receives a 1099-C from the mortgage holder and recognizes cancellation of 
debt (“COD”) income in the amount of the negotiated debt reduction. The COD income is 
reported by the partnership on schedule 1065 K and to the partners on the partnership 
1065 K-1 forms in the same year the COD is reported by the mortgage holder on the 1099- 
C.   
  
If any or all of the partners elect to exclude the COD from gross income on their individual 
federal income tax returns, must the partnership include the excluded COD in the income 
tax base on the MBT return filed by the partnership for that year?  
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Under section 108(c) of the Internal Revenue Code, a taxpayer may make an election to exclude 
COD from gross income if the COD qualifies as qualified real property business indebtedness. 
Qualified real property business indebtedness is defined in §108(c) and generally means 
indebtedness that is secured by real property and incurred or assumed by a taxpayer in 
connection with a trade or business. A taxpayer who makes this election is required to reduce the 
basis of the depreciable real property at the beginning of the taxable year following the taxable 
year in which the discharge occurs. IRC §1017(2)(2). A taxpayer who disposes of the qualified 
real property in the year in which the COD occurs cannot elect to exclude COD income under 
IRC § 108(c).   
  
Section 703(b) of the Internal Revenue Code requires a partnership to make all elections 
affecting the taxable income of the partnership except in three specifically enumerated cases. 
One of these cases is the election to exclude COD income that qualifies as qualified real property 
business indebtedness. Under §703(b), the election to exclude this income must be made at the 
partner’s level rather than by the partnership at the partnership level. A partner choosing to make 
this election must first obtain the consent of the partnership and then make the election in the 
manner and time frames permitted in the Federal Income Tax Regulations, Reg § 1.1017-1(g). 
Once the election has been properly made, the partnership is required to reduce the electing 
partners basis of depreciable partnership property commencing in the tax year following the year 
the COD income is excluded. The partnership must then adjust the partner’s distributive share of 
partnership income, deductions, gains, and losses to reflect these basis adjustments in 
subsequent years in the manner prescribed under section 743(b) of the Internal Revenue Code 
and in the Federal Income Tax Regulations, Reg §1.743-1. 
  
In the case of partners in a real estate limited partnership who elect to exclude COD income 
arising from qualified real property business indebtedness, adjustments must be made by the 
partnership in subsequent tax years to report the additional income the partners must recognize 
as the result of the required basis adjustments, either through the reduced depreciation 
deductions or because of increased gains on the sale of the depreciable property. The additional 
income from these basis adjustments is reported by the partnership in subsequent tax years on 
the federal 1065 schedule K filed by the partnership and as a separately stated item on the K-1 
forms provided to the partners. Since reporting the separately stated items from the COD in the 
year the COD occurs and in the year(s) the §743 income adjustments are required would result in 
double taxation on the MBT return, the partnership should report the COD in the year the §743 
income adjustments are reported to the partners and not in the year the COD occurs. To the 
extent a §108(c) election has not been made by a partner(s), the COD attributable to that 
partner(s) is then reported on the MBT return in the same year the COD occurs.   
  
Copies of all timely elections made by partners to exclude COD income should be attached to the 
partnership’s MBT return in the year the COD occurs to allow the Department to determine the 
amount, if any, of COD that should be included in the partnership’s MBT income tax base in that 
year.  
  
B36. MCL 208.1201(2)(h) provides a deduction from the business income tax base for self 
employment net earnings except to the extent that the net earnings represent a reasonable 
return on capital.  What is a “reasonable return on capital”?  
The Department deems the presumptive reasonable return on capital to be the percentage of 
self-employment earnings reported for federal self-employment taxes as a return on capital 
reduction to self-employment earnings.  This is a rebuttable presumption based on all the facts 
and circumstances.  
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B37. Section 201(2)(i) of the MBTA allows a series of deductions beginning in 2015, based 
on an amount called the “book-tax difference.”  A taxpayer’s book-tax difference must be 
calculated for the first fiscal period ending after July 12, 2007.  Section 201(3) states:  
  
In order to claim this deduction, the department may require the taxpayer to report the 
amount of this deduction on a form as prescribed by the department that is to be filed on 
or after the date that the first quarterly return and estimated payment are due under this 
act.  
  
Has the Department prescribed a form that taxpayers must use to report the amount of this 
deduction?  If so, when and how will the form be filed?  If the form is to be filed together 
with a return, will a valid extension for filing the return also extend the deadline for filing 
the form?  
Yes, the Department will require that taxpayers file Form 4593 in order to document the future 
section 201(2)(i) deduction regarding the book-tax difference.  Form 4593 must be filed together 
with the taxpayer’s first annual MBT return.  For a taxpayer that obtains a valid extension for filing 
its annual return, the Department will treat that extension as applicable to the filing of Form 4593, 
as well.  With respect to possible amendments of Form 4593, amendments to a taxpayer’s first 
annual MBT return could necessitate corresponding changes to Form 4593.  Accordingly, Form 
4593 will be open to amendment during the same limitations period that is applicable to the first 
annual return, except that an amendment to Form 4593 will be permitted during the relevant 
period only if the taxpayer has also amended its annual return, and the changes made to the 
annual return have necessitated the amendment to Form 4593.  A taxpayer may not amend Form 
4593 on a stand-alone basis.  
  
B38. May a taxpayer that has no MBT filing obligation for 2008 file Form 4593  
(documenting the future section 201(2)(i) deduction regarding the book-tax difference) as a 
free-standing form, in order to preserve the possibility of taking the deduction if they later 
become MBT taxpayers?  
No, Form 4593 may not be filed as a free-standing form.  Form 4593 was designed to establish 
an offset for future use to a deferred liability required by GAAP for the transition from SBT to 
MBT.  The transition period is generally in 2007 after enactment of the MBT legislation, and there 
is only one opportunity for MBT taxpayers to file Form 4593, documenting their book-tax 
difference and preserving their entitlement to claim certain future deductions based upon that 
calculation.  Persons who are not subject to the MBT in 2008 or who were not subject to the SBT 
would not have established a deferred liability for the transition from SBT to MBT, and therefore 
will not be eligible to take the section 201(2)(i) deduction.  Such persons therefore have no need 
to file Form 4593. 
  
For MBT taxpayers, the Department will require that Form 4593 be filed together with the 
taxpayer’s 2008 annual MBT return (with a valid extension extending the deadline for filing Form 
4593, as well).  The Department will only accept Form 4593 from MBT taxpayers in conjunction 
with their 2008 annual MBT return. 
  
However, SBT taxpayers who have no 2008 MBT liability because they fail to meet the filing 
threshold, but who record a one-time book-tax difference under GAAP in the accounting period 
that includes the enactment of the MBT, may file a zero liability MBT return for 2008, along with 
Form 4593.  
  
B39. MCL 208.1201(2) provides a deduction for the book-to-tax difference or deferred 
liability resulting from the change from the SBT to the MBT.  Is the deduction available to a 
privately held, cash-basis partnership that is not required to (and does not) maintain its 
books in accordance with generally accepted accounting principles?  
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No.  The deduction provided under MCL 208.1201(2), commonly known as the FAS 109 
deduction, does not apply to a taxpayer that does not keep its books in accordance with GAAP. 
  
The plain language of the statute makes clear that only taxpayers that use GAAP qualify for the 
credit.  Section 201(3) states   
  
The deduction … shall not exceed the amount necessary to offset the net deferred tax liability of 
the taxpayer as computed in accordance with generally accepted accounting principles.  
  
A cash method or cash basis taxpayer may take the deduction to offset the book-to-tax difference 
or deferred tax liability if that taxpayer keeps its books in accordance with GAAP.  
  
B40. At what date should the book-tax difference be calculated for the deduction provided 
in MCL 208.1201(2)(i)? The term “first fiscal period ending after July 12, 2007” is unclear. 
The phrase “first fiscal period ending after July 12, 2007” as used in MCL 208.1201(2)(i) is the 
first fiscal period of the taxpayer which ends after July 12, 2007 and which includes the July 12, 
2007 enactment date of MBT.  
  
Under FAS 109, paragraph 27, a taxpayer who maintains books and records under Generally 
Accepted Accounting Principles (“GAAP”) must make a one-time book adjustment to reflect the 
change in deferred taxes that occurs as the result of a tax law change, and record that 
adjustment in the accounting period that includes the enactment date of the tax law change.  The 
future deductions provided for in MCL 208.1201(2)(i) (“FAS 109 deduction”) are based solely on 
the book-tax difference of qualifying assets for this same period, and are intended to create a 
one-time deferred tax asset for GAAP taxpayers to use as an offset against the one time change 
in the deferred tax liability that resulted from the enactment of the MBT.  For SBT taxpayers, the 
change in deferred tax liability that results from the enactment of MBT will primarily be 
attributable to the difference between the net book value and tax basis of depreciable assets 
recorded on the books for the first fiscal period ending after July 12, 2007. Assets acquired or 
placed in service after the SBT was repealed on December 31, 2007 would not be included in the 
calculation of the one time book adjustment required under FAS 109 for the enactment of MBT.   
  
The deferred tax asset will be recorded in the same period the taxpayer is required to record the 
one-time change in deferred tax liability under GAAP.  As a result, the date a taxpayer must use 
to compute the book-tax difference for the FAS 109 deduction allowed under MCL 208.1201(2)(i) 
will be the same date used to compute the book-tax difference for the calculation of the one-time 
change in the deferred tax liability that must be reported by GAAP taxpayers under FAS 109.   
  
Caution: If the deferred asset calculated by use of the formula specified in MCL 208.1201(2)(i) is 
more than the net deferred MBT tax liability reported under FAS 109, the deduction will be limited 
as provided in MCL 208.1201(3). 
  
A taxpayer must report the amount of the FAS 109 deduction on the Michigan form 4593 with the 
first MBT return in order to claim the deductions allowed in the years specified in MCL 
208.1201(2)(i), i.e. 2015 – 2029. Taxpayers must retain all records and workpapers, that are 
necessary to support the taxpayer’s calculation of the deduction and the deferred liability 
recorded, for the entire period the deduction is available and for the period that the return is 
subject to audit by the Michigan Department of Treasury.  
  
A taxpayer who does not maintain deferred tax liability accounts under GAAP does not need to 
create an offsetting deferred tax asset, and therefore is ineligible for the FAS 109 deduction 
allowed in MCL 208.1201(2)(i).  
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B41. I am a broker/dealer in securities without any W-2 payroll.  My major expense is 1099 
commissions paid to sales representatives.  Are these commission expenses deductible 
on my MBT return?  
Business income is generally defined as “that part of federal taxable income derived from 
business activity.” MCL 208.1105(2).  To the extent that federal taxable income derived from 
business activity is reduced by these expenses, a taxpayer’s Business Income tax base will be 
reduced.   
  
The Modified Gross Receipts tax base is a taxpayer’s gross receipts less purchases from other 
firms before apportionment.  MCL 208.1203(3).  “Gross receipts” are defined as the entire 
amount received by the taxpayer from any activity whether in intrastate, interstate, or foreign 
commerce carried on for direct or indirect gain, benefit, or advantage to the taxpayer or to others 
with certain exceptions.  MCL 208.1111(1).  Section 111 provides no exception for or deduction 
of 1099 commission expense from gross receipts of broker/dealers.  Therefore, the 1099 
commission expense will not reduce the gross receipts or Modified Gross Receipts tax base.  
  
Further, commissions paid to non-employees are not compensation as defined in MCL 
208.1107(2).  Only commissions, wages, salaries, fees, bonuses, and other payments made in 
the tax year on behalf of or for the benefit of employees, officers, or directors of the taxpayer 
would meet the statutory definition of compensation and qualify for the compensation credit 
provided under MCL 208.1403.  The non-employee 1099 commissions in this example do not 
qualify for the compensation credit.  
  
B42. What impact would a merger in 2008 have on the ability of the surviving entity to 
utilize SBT business loss carryforwards?  How will losses incurred after December 31, 
2007 be impacted by the merger?  
The MBT provides for a limited deduction of SBT business loss carry forward in the 2008 MBT 
tax year in calculating the Modified Gross Receipts tax base only.  MCL 208.1203(4) provides 
that 65% of any SBT business loss carry forward that was actually incurred in the 2006 or 2007 
SBT tax years and that was not previously deducted in tax years beginning before January 1, 
2008 may be deducted against the Modified Gross Receipts tax base. Any business loss carry 
forward incurred before January 1, 2006 is not eligible for the deduction. 
  
In a merger two or more entities combine into one, through a purchase acquisition or a pooling of 
interests. A merger differs from a consolidation in that no new entity is created.  The surviving 
entity may utilize what would have been the business loss of each of the separate entities had 
each entity filed a separate return.  Any SBT business loss carryforward that is not deducted 
against the 2008 Modified Gross Receipts tax base of the surviving entity is lost.  
  
A taxpayer’s Business Income tax base is its business income subject to certain statutory 
adjustments before allocation or apportionment. MCL 208.1201(2). Business income is generally 
defined as “that part of federal taxable income derived from business activity.” MCL 208.1105(2).  
To this extent, the calculation of the MBT business income tax base of the surviving entity will 
follow federal regulations.  
  
The MBT provides for the deduction of a business loss incurred after December 31, 2007.  This 
deduction may only be taken against the Business Income tax base of an entity.  Losses incurred 
after December 31, 2007 may not be deducted against the Modified Gross Receipts tax base.  
“Business loss” is defined as a negative business income taxable amount after allocation or 
apportionment. Any unused business loss may be carried forward to the year following the loss 
year and the next 9 successive tax years or until the loss is used up, whichever occurs first, but 
for not more than 10 taxable years after the loss year.  MCL 208.1201(5).  The surviving entity of 
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a merger that files a 2008 MBT return will be able to begin deducting any resulting 2008 business 
loss against its 2009 Business Income tax base as permitted by statute.  
  
B43. (Answer rescinded, replacement located at B47) Can a taxpayer net the cost of 
purchased securities with the proceeds from those securities?  For purposes of taxing the 
gain, is the cost the actual cost of the securities or the fair market value on January 1, 
2008?  
  
B44. May taxpayers take the IRC 199 deduction for MBT purposes?  
No.  For federal tax purposes, the domestic production activities deduction under IRC 199 
provides a tax benefit for certain domestic production activities.  In particular, IRC 199 allows a 
deduction equal to a specified percentage of the taxpayer's qualified production activities income 
for the tax year. 
  
This federal deduction, however, does not flow through to the MBT.  The MBT defines "federal 
taxable income" to mean "taxable income as defined in section 63 of the internal revenue code, 
except that federal taxable income shall be calculated as if . . . section 199 of the [IRC was] not in 
effect."  MCL 208.1109 (emphasis added).  Thus, to the extent that the IRC 199 deduction is 
included in federal taxable income for federal tax purposes, that deduction must be added back in 
calculating federal taxable income for MBT purposes. 
  
B45. (This FAQ has been amended due to 2011 PA 305.) Is the sale of stock by a stockholder 
in a closely held corporation back to the corporation or to another stockholder subject to 
MBT?  
For an individual, the sale of stock in a corporation will generally not constitute business income 
or gross receipts to that individual so long as the investment does not constitute nor is part of the 
individual's trade or business.  The sale of stock would generally be included in a taxpayer's 
business income and modified gross receipts tax bases; however, there are specific exceptions. 
MCL 208.1105(2)(f)(i) provides that for an individual, an estate, or a person organized for estate 
or gift planning purposes, income from investment activity is not included in business income if 
the investment activity is not part of the person’s trade or business. Therefore, to the extent that 
the stockholder is an individual and the sale of the stock is investment activity that does not 
constitute part of the individual's trade or business, the sale of the stock is not included as 
business income subject to MBT.  Similar treatment is accorded with regard to modified gross 
receipts. 
  
 
B46. If a C corporation owns 56% of a flow-through entity, and the two meet the MBT 
definition of a unitary group, how does the corporation report all of the income of the flow-
through entity when all it receives from the entity is a K-1? Also, do the other owners of 
the flow-through entity need to reduce their federal taxable income by their share of the 
flow-through entity income when computing their MBT liability?  
Assuming the C corporation and the flow-through entity constitute a unitary group as defined 
under MCL 208.1117(6), they are required to file one combined return pursuant to MCL 
208.1511. The business income tax base of the unitary group is determined by adding the 
business income tax bases of the C corporation and the flow through entity as computed under 
MCL 208.1201 and then eliminating any inter-group transactions. The modified gross receipts 
(“MGR”) tax base is determined in a similar manner by computing the MGR tax base of each 
member under MCL 208.1203 and then eliminating inter-group transactions. If either or both 
members of the unitary group have nexus in states other than Michigan, the apportionment 
percentage is determined on a combined basis and then applied to the total business income tax 
and MGR tax bases of the unitary group. How or in what manner the members of a unitary group 
share information necessary to prepare a combined return is not determined by the Department.   
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Owners of the flow-through entity that are not included in the unitary group must adjust their MBT 
income tax and modified gross receipts bases to remove their share of income or losses from the 
flow through entity pursuant to MCL 208.1202(2)(e) and 208.1111(1)(bb), respectively.  
  
B47. (This FAQ has been amended due to 2011 PA 305.) Can a taxpayer net the cost of 
purchased securities with the proceeds from those securities?  For purposes of taxing the 
gain, is the cost the actual cost of the securities or the fair market value?  
Generally, securities, such as stocks, bonds and similar intangibles, will be capital assets under 
section 1221 of the IRC unless the securities are inventory to the taxpayer.  Receipts from the 
sale of capital assets could be taxable in both the business income and modified gross receipts 
tax bases of the MBT. 
 
Business income is generally defined as "that part of federal taxable income derived from 
business activity." MCL 208.1105(2).  To the extent the capital gain from the sale of the securities 
is derived from the business activity of the taxpayer, the gain must be included in the business 
income tax base of the MBT.  For this purpose, the capital gain will be computed the same as it is 
federally, which is amount realized minus basis.  The result will flow to the MBT return if the gain 
is derived from the business activity of the taxpayer.  The “cost” or basis is the acquisition cost of 
the asset just as it is for federal purposes and is not the fair market value as of January 1, 2008, 
the date that the MBT went into effect. 
 
For purposes of the modified gross receipts tax base, if the securities are sold at a gain then the 
proceeds of the sale of the securities minus any gain from the sale, to the extent that the gain 
was included in federal taxable income, will be excluded from the tax base.  MCL 208.1111(1)(p). 
 
If the securities were held for investment purposes by an individual, estate or person organized 
for gift or estate planning purposes and the investment activity is not part of the individual’s, 
estate’s or person’s trade or business, the gain is not included in the business income tax base.  
MCL 208.1105(2)(f).  There is a similar exclusion under the gross receipts tax base. MCL 
208.1111(1)(w).  Additionally, the receipts may also be excluded from both the business income 
tax base and the modified gross receipts tax base if the securities were held for investment 
purposes and sold by a person organized exclusively to conduct such investment activity who 
does not conduct investment activity for any person other than an individual and/or persons 
related to that individual. MCL 208.1105(2) and 208.1111(1)(x).  
  
B48. An individual shareholder of an S corporation receives income from the S corporation 
that is reported on a federal 1099-MISC form. Would the income reported on the 1099-MISC 
constitute business income subject to MBT, or personal compensation exempt from MBT?  
Generally, the Michigan tax treatment of income reported on the 1099-MISC form will depend on 
the nature of the income.  The 1099-MISC form is a federal reporting vehicle used for various 
types of income, including prizes and awards, rents, royalties, and nonemployee compensation.   
  
The MBT is imposed on the business income and modified gross receipts tax bases of taxpayers 
with business activity in Michigan, subject to statutory threshold amounts. Income reported to an 
individual on a 1099-MISC form will be considered business income and/or gross receipts under 
the definitions of those terms in MCL 208.1105 and 208.1111 and subject to MBT if the income is 
properly reported by the taxpayer (a) as business income on federal schedule C (Profit or Loss 
from Business – Sole Proprietorship) or on any similar federal schedule or form, or (b) as rental 
or royalty income reported on federal schedule E (Supplemental Income or Loss from rental real 
estate, royalties, etc.) or elsewhere on the federal return. Payments for services rendered as an 
employee/shareholder of the S corporation or for director fees would not be considered gross 
receipts or business income and would not be subject to MBT.   
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If the shareholder owns more than 50% of the S corporation either directly or indirectly and 
receives 1099-MISC income from the S corporation that is considered either business income or 
rental or royalty income for federal income tax purposes, the shareholder and the S corporation 
would generally be deemed part of a unitary business group (UBG) for MBT purposes. The UBG 
would be required to file an MBT return if the combined gross receipts of all members exceed the 
statutory thresholds.  
  
B49. How is the book-tax deduction to the business income tax base affected if the various 
members of a unitary business group each have and report a book-tax difference on Form  
4593 with the initial required MBT return and the unitary business group’s (UBG) 
membership later changes?  
MCL 208.1201(2)(i) provides a future deduction to a taxpayer’s business income tax base, 
calculated as the lesser of the taxpayer’s book-tax difference for the first fiscal period ending after 
July 12, 2007 or the taxpayer’s net deferred tax liability as computed in accordance with generally 
accepted accounting principles. MCL 208.1201(2)(i)-(3).  The deduction will be claimed by 
deducting a percentage of this figure beginning in the 2015 tax year.  MCL 208.1201(2)(i).   
  
The deduction (phased in over 15 years) equals the lesser of either the taxpayer’s book-tax 
difference for the stated fiscal period or the taxpayer’s net deferred tax liability, as computed in 
accordance with GAAP.  Therefore, both the book-tax calculation and the net deferred tax liability 
are necessary to compute the deduction to business income.  Thus, when UBG members depart 
or arrive they must consider both the book-tax difference and the net deferred tax liability. 
  
In the instance of a member leaving the group, the departing member will leave the group with its 
individually calculated book-tax number as reported on Form 4593 with the UBG’s initial MBT 
return.  Likewise, the departing member leaves the group with its share of the net deferred tax 
liability.  If the group members calculated this amount individually then the departing member 
would simply leave the group with its individual amount.  If the group calculated the net deferred 
tax liability only at the group level then the departing member must figure its pro rata share of the 
amount, computed as if the member had been a single entity filing a stand alone return when the 
liability was booked. 
  
A new member which calculated and timely reported its own book-tax difference as well as 
calculated its own net deferred tax liability is later added to a UBG that has calculated its own 
book-tax difference and net deferred liability for the group. The added member contributes its 
book-tax difference and its net deferred liability to those of the group.  The group may use, in 
addition to the group’s existing numbers, the book-tax difference and net deferred liability of the 
added member which would have resulted had the member remained a single entity  
  
B50. (This FAQ has been amended due to 2011 PA 305.) An investment partnership has sales 
of capital asset securities consisting of both gains and losses that result in an overall gain.  
In determining the business income and modified gross receipts tax bases, is only the net 
gain included in the tax bases?  
Generally, for federal reporting, gains and losses are classified as either ordinary or capital.   
Capital gains or losses are either short term or long term and netted on federal Schedule D.  
Investment property such as stocks and bonds are capital assets and the gain or loss generated 
is a capital gain or loss.  Federally, for a partnership or an S corporation, these gains and losses 
are separately reported to the partners or shareholders. 
  
The MBT imposes tax on the business income tax base of every taxpayer with business activity 
within this state.  The business income tax base means a taxpayer's business income subject to 
certain adjustments.  "Business income" means that part of federal taxable income derived from 
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business activity.  For a partnership or an S corporation, business income includes payments and 
items of income and expense that are attributable to business activity of the partnership or S 
corporation and separately reported to the partners or shareholders.  MCL 208.1105.  There are 
no statutory adjustments to the business income tax base for the disposition of capital assets. 
MCL 208.1201.  Therefore, any net capital gain attributable to business activity of the investment 
partnership that is separately reported to the partners is also included in the MBT business 
income tax base of the partnership.  
  
The MBT also imposes tax on the modified gross receipts tax base of each taxpayer with nexus.  
MCL 208.1203.  "Gross receipts" means the entire amount received by the taxpayer as 
determined by using the taxpayer's method of accounting used for federal income tax purposes, 
from any activity whether in intrastate, interstate, or foreign commerce carried on for direct or 
indirect gain, benefit, or advantage to the taxpayer or to others with certain exceptions.   
 
Subsection (p) provides an exception for each capital asset sold.  MCL 208.1111(1)(p).  When a 
capital asset is sold or disposed of at a gain, only the gain is effectively included in gross 
receipts. This exception does not make a similar provision for capital assets sold at a loss.  In 
such cases, the exception only excludes the proceeds from gross receipts.  There is no 
adjustment or deduction of losses from the gross receipts.  Therefore, a taxpayer may not net 
capital gains and losses when calculating the modified gross receipts tax base.  
  
Finally, there is an exception to the inclusion of gains into the business income tax base or the 
modified gross receipts tax base of an investment partnership if the investment partnership was 
organized for gift or estate planning purposes or was organized exclusively to conduct investment 
activity and does not conduct investment activity for any person other than an individual or 
persons related to that individual, and the gains were derived from activities that were not in 
regular course of the investment partnership’s trade or business.  MCL 208.1105(2). Unless the 
facts and circumstances surrounding the investment partnership meet this exemption, gains from 
the sale of capital assets must be included in business income and gross receipts as described 
above.   
  
B51. In January 2008, the State of Michigan decoupled from federal bonus depreciation.  
Consequently, we have to add-back to business income bonus depreciation that was 
taken on the federal return. 
  
Since bonus depreciation is not allowed for Michigan Business Tax returns, when 
increasing the business income for the amount of bonus depreciation taken, is it allowable 
to compute and subtract from business income regular MACRS depreciation or section 
179 expense on those assets for which bonus depreciation was claimed for federal 
purposes?  
The amount of IRC §179 expense deduction taken on a taxpayer's federal tax return will be 
allowed in computing MBT business income.  This amount will not vary in computing business 
income for federal and Michigan tax purposes.  A taxpayer that did not elect and take a federal 
§179 expense deduction on its federal tax return may not claim the federal deduction in its 
computation of business income under the MBT. 
  
Any IRC §168(k) bonus depreciation claimed on a taxpayer's federal return will not be allowed for 
MBT purposes.  Taxpayers should re-compute MBT depreciation using a federally accepted 
depreciation method that computes a depreciation amount as if IRC §168(k) was not in effect.  
This depreciation method must be used consistently over the life of the asset until retired or 
disposed of when computing MBT business income.  The federal depreciation expense that is 
calculated as if §168(k) was not in effect is the deduction used in calculating MBT business 
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income.  A taxpayer must keep sufficient records to track the basis of the asset and depreciation 
deduction claimed for purposes of the MBT.  
  
B52. How is the book-tax deduction, provided at MCL 208.1201(2)(i), calculated?  
The deduction is determined by:  
  
1) Calculate the difference between the value of all assets on the books of a taxpayer for the first 

fiscal period ending after July 12, 2007 and the federal tax basis for those same assets for the 
same period.  (For a UBG, compute for each member entity individually.  The group will file one 
combined Form 4593, entering the result for each member of the group separately).  

  
2) Calculate the amount needed to offset the net deferred tax liability of the taxpayer which results 

from the imposition of the business income tax, at a rate of 4.95%, and the modified gross 
receipts tax, at a rate of .8%, calculated for the first fiscal period ending after July 12, 2007.  

  
3) Take the lesser of the result of (1) or (2).  
  
4) For the 2015 through 2019 tax years apply 4%, for the 2020 through 2024 tax years apply 6%, 

and for the 2025 through 2029 tax years apply 10% to the result of step (3).  
  
5) Subtract the result of step (4) from business income in appropriate tax year.   
  
  
Examples  
  
Example 1:  Company A reviews all assets on its books as of its first fiscal period which ends after 
July 12, 2007 and which includes the enactment date of the MBT.  The book value of these assets 
is then compared to the federal tax basis of the same assets for the same period.  The difference 
between the assets is calculated at $5,000.  Company A calculates its net deferred liability in 
accordance with GAAP for this same period at $7,000.  Company A reports a $5,000 book-tax 
difference to the Department on Form 4593 with its first MBT return.  Beginning in the 2015 tax 
year, Company A may take 4% of the $5,000, (the lesser of the book-tax or net deferred tax liability) 
or $200, as a deduction to business income.  Beginning in the 2020 tax year Company A may take 
6%, or $300 as a deduction, and beginning in the 2025 tax year the deduction will equal 10% or 
$500.   
  
Example 2:  Entities A, B and C, members of a unitary business group individually calculate their 
book-tax difference based on their own books and records for the appropriate fiscal period.  The 
UBG files one Form 4593 with its initial MBT return.  Entity A reports a book-tax difference of 
$500, B reports $1,000 and C reports $2,000.  The net deferred tax liability is calculated for the 
group in accordance with GAAP at $3,000.  Beginning in the 2015 tax year the UBG will begin to 
take a percentage of $3,000, which is the lesser of the net deferred tax liability of the group and 
the combined book tax difference of the three group members.  
  
B53. Are the qualified affordable housing deductions from business income and gross 
receipts under MCL 208.1201(7) and 208.1203(6) limited to qualified affordable housing 
projects ("QuAHPs") that purchase residential rental units after the effective date of 168 
PA 2008?  
No.  Under the MBT, QuAHPs are permitted a deduction from business income and gross 
receipts for income and receipts generally attributable to rent-restricted residential rental units in 
this state owned by the QuAHP.  More specifically, the deduction from business income states:    
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[F]or a person that is a qualified affordable housing project, deduct an amount equal to the 
product of that person's taxable income that is attributable to residential rental units in this state 
owned by the qualified affordable housing project multiplied by a fraction, the numerator of which 
is the number of rent restricted units in this state owned by that qualified affordable housing 
project and the denominator of which is the number of all residential rental units in this state 
owned by the qualified affordable housing project.  [MCL 208.1201(7).]  
  
Similarly, the deduction from gross receipts states:    
  
[F]or a person that is a qualified affordable housing project, deduct an amount equal to that 
person's total gross receipts attributable to residential rental units in this state owned by the 
qualified affordable housing project multiplied by a fraction, the numerator of which is the number 
of rent restricted units in this state owned by the qualified affordable housing project and the 
denominator of which is the number of all rental units in this state owned by the qualified 
affordable housing project.  [MCL 208.1203(6).]  
  
There is no requirement under MCL 208.1201(7) and 208.1203(6) that the deductions are limited 
to QuAHPs that purchase rental units after the effective date of 168 PA 2008 or rental units 
purchased after that date.  That is, the deductions under MCL 208.1201(7) and 208.1203(6) are 
available to QuAHPs for all rental units that meet the requirements set forth under MCL 208.1201 
and 208.1203, subject only to extinguishment under the following provision:    
  
If a qualified affordable housing project no longer meets the requirements of subsection (9)(b) or 
fails to operate those residential rental units as rent restricted units in accordance with the 
operation agreement and the requirements of subsection (9)(c), the taxpayer is entitled to the 
deductions under subsections (6) and (7) as long as the qualified affordable housing project 
continues to offer some of the residential rental units purchased as rent restricted units in 
accordance with the operation agreement.  [MCL 208.1201(8).  The disqualification provision for 
gross receipts purposes is substantially the same and found at MCL 208.1203(7).]  
  
B54. What is the definition of intangible asset as used in computing the business income 
tax base?  
Intangible assets are defined as those assets that cannot be seen, touched or physically 
measured and which are created through time and/or effort.  Intangible assets may include but 
are not limited to patents, franchises, trademarks and goodwill.  Intellectual property is an 
intangible asset and includes copyrights, trademarks, patents, and trade secrets.  Intangible 
assets may be wasting and have a finite life such as a patent or they may have an infinite life 
such as goodwill.  
  
Under the MBT, a person must add back, in computing its business income tax base, certain 
payments made for the use of intangible assets that were deducted in arriving at federal taxable 
income.  The payments must have been to a person related through ownership or control that is 
not a member of a unitary group with the taxpayer.  Add back of the deducted payments is 
required unless the taxpayer can prove to the satisfaction of the Department that the payments 
were at arms-length, have a business purpose other than the avoidance of tax and meet one of 
three other requirements.  MCL 208.1201(2) (f) sets forth these requirements:  
  

Except as otherwise provided under this subdivision, to the extent deducted in arriving at 
federal taxable income, add any royalty, interest, or other expense paid to a person 
related to the taxpayer by ownership or control for the use of an intangible asset if the 
person is not included in the taxpayer's unitary business group. The addition of any 
royalty, interest, or other expense described under this subdivision is not required to be 
added if the taxpayer can demonstrate that the transaction has a nontax business 
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purpose other than avoidance of this tax, is conducted with arm's-length pricing and rates 
and terms as applied in accordance with sections 482 and 1274(d) of the internal 
revenue code, and satisfies 1 of the following:  

  
(i) Is a pass through of another transaction between a third party and the related person 
with comparable rates and terms.  
  
(ii) Results in double taxation. For purposes of this subparagraph, double taxation exists 
if the transaction is subject to tax in another jurisdiction.  
  
(iii) Is unreasonable as determined by the treasurer, and the taxpayer agrees that the 
addition would be unreasonable based on the taxpayer's facts and circumstances.  

  
B55. Limited liability companies are included in the definition of "person" under the MBT.  
Assuming that the federal "check the box" rules are followed, does the business income 
adjustment set forth at section 201(2)(e), which requires a taxpayer to add the loss or 
subtract the income attributable to "another entity," apply to the income or loss of a 
disregarded limited liability company?  
Generally, no.  Although a limited liability company (LLC) is defined as a "person" under the 
MBTA, MCL 208.1113(3), if it is a single member LLC disregarded for federal tax purposes, it is 
similarly classified as a disregarded entity under the MBTA.  MCL 208.1512(1).  The owner of the 
LLC is the MBT taxpayer, and the disregarded entity is treated as a sole proprietorship, branch or 
division of its owner.  Section 201(2)(e) requires the taxpayer to add back a loss or subtract 
income attributable to "another entity whose business activities are taxable under this section."  
MCL 208.1201(2)(e).  A disregarded LLC's business activities would not be separately taxable 
under section 201; therefore, the section 201(2)(e) adjustment does not apply to an LLC that is a 
disregarded entity for federal tax purposes.  
  
There are certain exceptions to the general default rule under MCL 208.1512(1) that a federally 
disregarded entity is similarly classified as a disregarded entity under the MBT.  See Notice to 
Taxpayers Regarding Federally Disregarded Entities and the Michigan Business Tax, issued 
January 26, 2012, for details.  
   
  
Credits  
  
C1. Does the Michigan Business Tax Act contain a Renaissance Zone Credit?  
The Michigan Business Tax Act (MBTA), at section 208.1433, provides a Renaissance Zone  
Credit that is equivalent to the Renaissance Zone Credit found in the Single Business Tax Act 
(SBTA) at section 208.39b. A taxpayer that is a business located and conducting business 
activity within a Renaissance Zone may claim the credit against the Michigan Business Tax 
(MBT) for the tax year. The credit allowed continues through the tax year in which the 
Renaissance Zone designation expires and is not refundable.   

To obtain the credit an otherwise qualified taxpayer must file an MBT annual return. The credit is 
equal to the lesser of the following:  

a. The tax liability attributable to business activity conducted within a Renaissance Zone in 
the tax year.   

b. Ten percent (10%) of adjusted services performed in a designated Renaissance Zone.   
c. For a taxpayer located and conducting business activity in a Renaissance Zone before 

December 31, 2002, the product of the following:   
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i. The Single Business Tax (SBT) Renaissance Zone Credit claimed for the tax 
year ending in 2007.   

ii. The ratio of the taxpayer's payroll in this state in the tax year divided by the 
taxpayer's payroll in this state in its SBT tax year ending in 2007.   

iii. The ratio of the taxpayer's Renaissance Zone Business Activity Factor for the 
tax year divided by the taxpayer's Renaissance Zone Business Activity Factor 
for its SBT tax year ending in 2007.   

The MBTA definitions of terms such as "adjusted services performed in a designated 
Renaissance Zone" and "Renaissance Zone Business Activity Factor" are repeated from the 
SBTA.  

C2. How does a Professional Employer Organization, as defined by MCL 208.1113(4), 
determine compensation for the small business credit disqualifier in accordance with MCL 
208.1417(8)?   
Under MCL 208.1417 an entity is disqualified from taking the small business credit if more than 
$180,000 is paid to an officer, director, shareholder or other defined person. A PEO is disqualified 
based on amounts paid to its own officers and employees. Individuals leased to a PEO's client 
are not considered for calculating the PEO's disqualifiers.   
  
C3. How are the adjusted business income and compensation disqualifiers of the small 
business credit, found in MCL 208.1417, computed for PEOs and their clients?  
MCL 208.1417(8) requires a client of a PEO to include compensation paid to the client's officers 
and employees leased to the client.   

For the adjusted business income disqualifier, this means that the client adds compensation and 
director's fees paid for active shareholders and officers to business income as outlined in MCL 
208.1417(9). If the client's adjusted business income exceeds $1.3 million, the client is 
disqualified from taking the small business credit under MCL 208.1417(1).   

Likewise, for the compensation disqualifier, the client will consider all compensation, director's 
fees and distributive shares paid to its officers, owners and shareholders, even though leased 
from a PEO. Under MCL 208.1417(1)(a) and (b), the client will be disqualified from taking the 
small business credit if more than $180,000 in compensation is allocated or paid to these 
individuals.   

While MCL 208.1417(8) directs clients of PEOs to consider all compensation of officers and 
employees; officers/shareholders/owners compensation and distributive shares are included for 
purposes of the disqualifiers.   

Active Shareholder is defined in MCL 208.1417(9)(a) as receiving at least $10,000 in 
compensation, director's fees or dividends and owning at least 5% of outstanding stock or other 
ownership interest.   

C4. Is a Professional Employer Organization, as defined by MCL 208.1113(4), entitled to the 
Compensation Credit of MCL 208.1403?   
Yes, a PEO can take the credit for compensation that was paid to its own officers and employees, 
that is those individuals that actually operate the PEO entity.   

However, MCL 208.1403(2) states that a PEO "shall not include payments by the professional 
employer organization to the officers and employees of a client ..." This means that a PEO 
cannot take the credit for compensation paid to officers of the operating entity nor for 
compensation paid to the employees leased by the PEO to the operating entity/client.   
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Thus, both a PEO and the operating entity it manages will take the credit to the extent permitted.   

C5. (Answer rescinded, replacement located at C41) How is the alternate credit under MCL 
208.1417 used by a unitary business group? How do the disqualifiers and percentage 
reducers work?  

C6. (Answer rescinded, replacement located at C21) What is the compensation credit?  
  
C7. Do Historic Rehabilitation and Brownfield credits, approved under the Single Business 
Tax Act, carryover and can they be used against Michigan Business Tax liability?  
Yes. MCL 208.1435(8) and MCL 208.1437(18) provide that Historic Rehabilitation and Brownfield 
credits, respectively, issued under the SBTA and unused at the end of the last tax year under the 
SBTA "may be claimed against the tax imposed under [the MBTA] for the years the carryforward 
would have been available under [the SBTA]."   
 
The SBTA provided a carryforward period of 10 years for each of these credits. Thus, a taxpayer 
or assignee with unused Historic Rehabilitation or Brownfield credit carryforwards at the close of 
the SBT may use and carryforward any unused portion of these credits for an uninterrupted 
period of 10 years.   
 
The MBT also provides a 10 year carryforward period for Historic Rehabilitation and Brownfield 
credits approved in MBT years.  
  
C8. Will Single Business Tax (SBT) credit carry forwards carry over to the Michigan 
Business Tax (MBT)?  
Yes, with the exception of the Historical Preservation Credit and the Brownfield Credit, any 
unused SBT credit carry forward can be applied to MBT tax years 2008 and 2009.  Any unused 
SBT carry forward remaining after 2009 is lost.  MCL 208.1401.  This carry forward provision 
applies to any unused SBT credit even if the SBT credit was not retained under the MBT and is 
subject to credit ordering.  
  
The Historic Preservation Credit and Brownfield Credit carry forwards from the SBT may be 
claimed against the MBT for the remaining years the carry forward would have been available 
under the SBTA.  MCL 208.1435(8) and 208.1437(18).  
  
C9. How are existing SBT credits, or those awarded but not yet certified, handled under the 
MBT?  
An unused carryforward from an SBT credit may be applied against the MBT liability for the 2008 
and 2009 tax years only, unless specified separately.  For the Michigan Historic   
Preservation and Brownfield Credits, an unused carryforward can be claimed against the tax 
imposed under the MBT for the same years the carryforward would have been available under 
the SBT. 
  
For Brownfield credit purposes, the MBT allows a taxpayer that received a preapproval letter prior 
to January 1, 2008 under the SBTA to receive a certificate of completion and claim a credit 
against the tax imposed by the MBTA, provided that all other requirements are met.  See MCL 
208.1437.  A similar provision for the Historic Preservation Credit allows a qualified taxpayer that 
has a rehabilitation plan certified before January 1, 2008 under the SBTA for the rehabilitation of 
an historic resource for which a certification of completed rehabilitation has been issued after 
2007 to claim a credit against the tax imposed by the MBT.  See MCL 208.1435.  
  
Because the MBT provides for historic and brownfield credits for projects initiated prior to January 
1, 2008, Public Act 240 of 2006 does not apply. PA 240 provided that a brownfield or historic 
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rehabilitation project approved before 2007 and completed after that year could be claimed as a 
credit on an amended 2007 SBT return unless the credits may be claimed “for a tax year that 
begins after December 31, 2007 under any other tax act .”  
  
C10. Who is considered an officer for purposes of the Small Business Alternative Credit 
under MCL 208.1417?   
The Small Business Alternative Credit (similar to the SBT credit commonly known as the small 
business credit) is generally available to taxpayers with gross receipts that do not exceed 
$20,000,000.00 and an adjusted business income minus loss adjustment that does not exceed 
$1,300,000.00 – adjusted annually for inflation – subject to certain additional disqualifiers.  MCL 
208.1417(1). 
  
One such disqualifier states that "a corporation other than a subchapter S corporation is 
disqualified if . . . compensation and directors' fees of a shareholder or officer exceed 
$180,000.00."  MCL 208.1417(1)(b).  If the compensation and directors' fees of an officer of a 
corporation exceed $160,000 but are less than or equal to $180,000, then the taxpayer is not 
disqualified but must reduce the credit by a specified percentage. 
  
Under the MBT, "officer" means "an officer of a corporation other than a subchapter S 
corporation, including all of the following: (a) [t]he chairperson of the board[;] (b) [t]he president, 
vice president, secretary, or treasurer of the corporation or board[;] or (c) [p]ersons performing 
similar duties to persons described in subdivisions (a) and (b)."  MCL 208.1111(5).  "Corporation" 
means "a taxpayer that is required or has elected to file as a corporation under the internal 
revenue code."  MCL 208.1107(3). 
  
In other words, corporations and entities – such as limited liability companies – that elect to be 
taxed as corporations for federal tax purposes have officers under the MBT.  "Officers" include 
the chairperson of the board; the president, vice president, secretary, and treasurer of the 
corporation or board; and any employee, member, manager, partner, or other person performing 
duties similar to those of chairpersons, presidents, vice presidents, secretaries, and treasurers.  
  
C11. (Answer rescinded, replacement located at C22) Is the farmland preservation credit 
available under the Michigan Business Tax?  
  
C12. (Answer rescinded, replacement located at C27) Will the recapture limiting language 
of MCL 208.1403(3)(d)-(f) apply to both the Michigan Business Tax Investment Tax Credit 
(ITC) and ITC taken under the former Single Business Tax?  
  
C13. MCL 208.38g(34) and 208.39c(16) of the SBT permit taxpayers with pre-approval 
letters issued – or rehabilitation plans certified – prior to 2007 for projects completed after 
the taxpayer's last tax year under the SBT but prior to 2010 to claim a certain portion of the 
credit amount that would have been available in 2008 and 2009 had the SBT not been 
repealed on the taxpayer's amended 2007 SBT return.  Are these provisions superseded 
by the MBT?  
Yes.  MCL 208.38g(34) and 208.39c(16) of the SBT also state that the provisions allowing 2008 
and 2009 credits to be claimed on the taxpayer’s amended 2007 SBT return do not apply if  
credits for tax years beginning after December 31, 2007, for the same project are provided for 
under a new tax act.  MCL 208.38g(34)(f) and 208.39c(16)(e).  Under the MBT, a taxpayer with a 
certified rehabilitation plan or pre-approval letter is expressly authorized to claim a credit for the 
corresponding brownfield project or rehabilitation plan for tax years beginning after December 31, 
2007.  MCL 208.1435 and 208.1437.  Thus, the MBT supersedes MCL 208.38g(34) and 
208.39c(16). 
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C14. Under the MBTA, is the section 281 surcharge imposed before or after available 
credits are applied?  Does the surcharge apply to both the modified gross receipts tax and 
the business income tax?  Can the alternative small business credit eliminate liability for 
the surcharge?  
Section 281(1) of the MBTA provides as follows:  
  
(1)  In addition to the taxes imposed and levied under the act …, to meet deficiencies in state 
funds an annual surcharge is imposed and levied on each taxpayer equal to the following 
percentage of the taxpayer’s tax liability under this act after allocation or apportionment to this 
state under this act but before calculation of the various credits available under this act:  
  
(a)  For each taxpayer other than a person subject to the tax imposed and levied under chapter 
2B, 21.99%.  
  
MCL § 208.1281(1).  Thus, the surcharge is imposed on each taxpayer subject to the MBT after 
allocation or apportionment under section 301, but prior to the calculation and application of any 
available credits, including SBT credits carried forward by the taxpayer.  Section 281(5) provides 
that the surcharge “shall constitute a part of the tax imposed under this act and shall be 
administered, collected, and enforced as provided under this act.”  MCL § 208.1281(5).  
  
Under the statutory language quoted above, the surcharge is imposed upon “the taxpayer’s tax 
liability under this act.”  MCL § 208.1281(1).  Subject to filing thresholds, nexus standards, and 
exemptions, both the modified gross receipts tax and the business income tax are components of 
a taxpayer’s MBT liability.  Accordingly, the surcharge applies to both the modified gross receipts 
tax and the business income tax. 
  
The various credits available under the MBT can be utilized to mitigate a taxpayer’s tax liability 
only to the extent specified in the statute.  With respect to the small business alternative credit, 
section 417(1) provides that this credit is to be taken after the credits provided for in sections 403 
and 405.  MCL § 208.1417(1).  The combined compensation and investment tax credits allowed 
under section 403 may not exceed 50% of the taxpayer’s total MBT liability in tax year 2008 and  
52% of the taxpayer’s total MBT liability in tax years 2009 and beyond, while the research 
and development credit allowed under section 405, combined with the taxpayer’s total section 
403 credits, cannot exceed 65% of the taxpayer’s total tax liability under the MBT.  MCL §§ 
208.1403(1); 208.1405.  
  
If the taxpayer is then eligible for and calculates the section 417 small business alternative credit, 
the amount of the credit “shall not exceed 100% of the tax liability imposed under this act.”  MCL 
§ 208.1417(5).  Since the surcharge (which constitutes a part of the taxpayer’s tax liability 
imposed under the act) is imposed prior to the calculation of any credits, including the section 
417 small business alternative credit, it is possible that the application of that credit could totally 
eliminate the taxpayer’s tax liability for that tax year, including the amount of that liability that is 
attributable to the surcharge.  
  
C15. Is the Arts and Culture credit available for donations made to science museums?  
MCL 208.1422 provides a credit for a taxpayer that makes charitable contributions of at least 
$50,000 during the tax year to either  
  
(a) A municipality or a nonprofit corporation affiliated with a municipality and an art, historical, or 
zoological institute for the purpose of benefiting the art, historical, or zoological institute  
  
Or  
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(b) An institution devoted to the procurement, care, study, and display of objects of lasting 
interest or value.  
  
The first of these two categories delineates art, historical or zoological institutes as acceptable 
donees.  This narrow list does not include science museums.  The language of the second 
category creates a facts and circumstances test for other types of Michigan museums. 
  
Science museums generally focus on discovery and interactive activities.  However, if under the 
facts and circumstances, it is demonstrated that a science museum is “devoted to the 
procurement, care, study, and display of objects of lasting interest or value” the museum will 
qualify for the credit.  
  
C16. (This FAQ has been amended due to 2011 PA 305.) What types of expenses qualify for 
the MBT’s “research and development” credit?  
MCL 208.1405 provides a credit against the MBT equal to 1.90% of a taxpayers “research and 
development expenses” for the 2009 tax year and each tax year after 2009.  The credit is for 
1.52% of research and development expenses for the 2008 tax year.  The credit combined with 
credits under section 403 (Compensation Credit and Investment Tax Credit) cannot exceed 65% 
of a taxpayer’s tax liability before the surcharge under section 281. Research and development 
expenses are “qualified research expenses” as that term is defined in Internal Revenue Code 
Section 41(b). “Qualified research expenses” is defined in IRC 41(b) as “the sum of … in-house 
research expenses and contract research expenses.”  In house research expenses are defined, 
in pertinent part, as: i) any wages paid or incurred to an employee for qualified services 
performed by such employee; ii) any amount paid or incurred for supplies used in the conduct of 
qualified research; and iii) under regulations prescribed by the Secretary, any amount paid or 
incurred to another person for the right to use computers in the conduct of qualified research.IRC 
41(b)(2)(A).  
  
Contract research expenses are “65 percent of any amount paid or incurred by the taxpayer to 
any person (other than an employee of the taxpayer) for qualified research.”  IRC 41(b)(3)(A).   
 
The MBT credit is available for a percentage of the sum of these expenses.  
  
C17. Is there a filing threshold phase-in for the Michigan Business Tax?  
Yes.  MCL 208.1411 provides that a taxpayer with allocated or apportioned gross receipts to 
Michigan of more than $350,000 but less than $700,000 may claim a credit against the taxpayer’s 
liability after application of the alternate credit found at MCL 208.1417.  The phase-in credit is a 
fraction “the numerator of which is the difference between the person's allocated or apportioned 
gross receipts and $700,000.00 and the denominator of which is $350,000.00.”   
  
For example, if a taxpayer has allocated gross receipts of $500,000 and a liability (after 
application of Sec 417) of $10,000, the taxpayer would multiply $10,000 by the fraction 
$200,000/$350,000 (or 57%) and receive a credit of $5,700, reducing the taxpayer’s liability to 
$4,300. 
  
The phase-in credit declines linearly as gross receipts increase, thereby avoiding an all-or 
nothing “cliff effect.”  
  
C18. Does Schedule C (sole proprietor) income of over $180,000.00 preclude the taxpayer 
from using the Small Business Alternative Credit?  
Yes.  Section 417 of the Michigan Business Tax Act (MBTA) provides the alternate credit.  MCL 
208.1417.  Section 417 instructs that the Small Business Alternate Credit is available to any 
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taxpayer with gross receipts that do not exceed $20 million and with adjusted business income 
minus the loss adjustment that does not exceed $1.3 million (adjusted annually for inflation).  
  
Regarding disqualifiers, section 417 expressly directs that, “An individual . . . is disqualified 
[credit] if the individual . . . receives more than $180,000.00 as a distributive share of the adjusted 
business income minus the loss adjustment of the individual . . . .”  
  
Note: the distributive share disqualifier has been raised from $115,000.00 in the SBT’s 
comparable Small Business Credit to $180,000.00 in the MBT’s Small Business Alternative 
Credit.  
  
C19. How will unused carryforward credits under the Single Business Tax Act (SBTA), the 
application of which is limited to tax years 2008 and 2009 under the Michigan Business 
Tax Act (MBTA), be treated for fiscal year taxpayers?  
Section 401 of the MBTA provides that except as specifically provided for in the MBTA, any 
unused carryforward of any credit under the SBTA may be applied against MBT tax liability only 
for the tax years 2008 and 2009, and any unused carryforward after 2009 is extinguished.  MCL 
208.1401.  The MBTA defines “tax year”, in pertinent part, as the calendar year, or the fiscal year 
ending during the calendar year, upon the basis of which the tax base of a taxpayer is computed 
under this act.  If a return is made for a fractional part of a year, tax year means the period for 
which the return is made. Except for the first return required by this act, a taxpayer’s tax year is 
for the same period as is covered by its federal income tax return.  MCL 208.1117(4).  
  
Thus, for a fiscal year taxpayer, the MBT 2008 tax year runs from January 1, 2008 to the end of 
the month in calendar year 2008 that constitutes the end of the taxpayer’s fiscal year.  The 
taxpayer’s 2009 tax year is the taxpayer’s 12-month fiscal year ending during calendar year 
2009. 
  
Therefore, for a taxpayer who files pursuant to a fiscal year, the unused carryforward of any SBT 
credit applies against the taxpayer’s MBT tax liability for the tax year running from January 1,  
2008 to the end of the month in calendar year 2008 that ends the taxpayer’s fiscal year.  Any 
remaining unused SBT carryforward credit would be applied to the taxpayer’s MBT tax liability for 
the taxpayer’s 12-month fiscal year ending during calendar year 2009.  Any still remaining 
unused SBT carryforward credit beyond the end of the taxpayer’s 12-month fiscal year ending 
during calendar year 2009 would be extinguished.  
  
Example:  A taxpayer has a 12-month fiscal year that begins October 1st and ends September 
30th.  The taxpayer files a short period SBT final return for the period from October 1, 2007 
through December 31, 2007, with the taxpayer retaining an unused SBT carryforward credit in 
the amount of $1,000.00, after determining the final SBT tax liability.The taxpayer’s 2008 tax 
year, its first under the MBTA, runs from January 1, 2008 through September 30, 2008.  The 
taxpayer has an MBT tax liability of $500.00 before application of the unused SBT carryforward 
credit.  Applying the $1,000.00 unused SBT carryforward credit against the $500.00 MBT tax 
liability results in a remaining unused SBT carryforward credit of $500.00.  
  
For the 2009 tax year, which runs from October 1, 2008 through September 30, 2009, the 
taxpayer has an MBT tax liability of $400.00, before application of the unused SBT credit carried 
forward from the 2008 MBT year.  Applying the $500.00 remaining unused SBT carryforward 
credit against the taxpayer’s $400.00 MBT tax liability results in a residual unused SBT 
carryforward credit of $100.00.  Under MCL 208.1401, the remaining $100.00 of unused SBT 
carryforward credit would be extinguished.  
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C20. How is stock ownership determined with respect to Small Business Alternate Credit 
disqualifiers?  Will the attribution rules used for the SBT and found in IRC section 318 
apply when computing the active shareholder rules under the MBT?  
The Small Business Alternate Credit operates similarly to the Small Business Credit that was 
provided for under the Single Business Tax Act.  The Small Business Alternate Credit is available 
to entities that meet certain statutory criteria. 
  
One of these criteria is that the entity must include in adjusted business income the 
compensation, dividends and director fees of “active shareholders.”  An “active shareholder” is a 
shareholder who receives, in any combination, at least $10,000 in compensation, directors’ fees, 
or dividends from the business, and who owns at least 5% of the outstanding stock or other 
ownership interest.  MCL 208.1417(9)(a).  A “shareholder” is a person who owns outstanding 
stock in a business or is a member of a business entity that files as a corporation for federal 
income tax purposes.  An individual is considered as the owner of the stock owned, directly or 
indirectly, by or for family members as defined by section 318(a)(1) of the Internal Revenue 
Code.  MCL 208.1115(2).  
  
The MBT definitions of “active shareholder” and “shareholder” are essentially similar to the 
definitions under the SBTA.  Therefore, the attribution rules for stock ownership and for 
determining “active shareholders” will be applied to the Small Business Alternative Credit in a 
similar manner as they were under the SBTA.  
  
C21. What is the compensation credit?  
MCL 208.1403 provides a credit at the rate of .296% of a taxpayer’s compensation in Michigan 
for the 2008 tax year.  For the 2009 tax year and beyond, the rate is increased to .370% of 
Michigan compensation.  The compensation credit cannot exceed 50% of the taxpayer’s liability 
imposed under the MBT for the 2008 tax year.  For the 2009 tax year and beyond, the credit 
cannot exceed 52% of liability.  
  
C22. Is the farmland preservation credit available under the Michigan Business Tax?  
Yes.  2007 PA 174 amends MCL 324.36109(2) to allow the Farmland Preservation credit against 
the MBT.  Under Section 36109, qualifying taxpayers may claim a credit for the amount by which 
the property taxes on qualifying farmland exceed 3.5% of the business income tax base of the 
MBT, plus compensation to shareholders not included in the business income tax base, 
excluding certain listed deductions.  
  
C23. How were the rates of the Compensation Credit, the Investment Tax Credit, and the 
Research and Development Credit impacted by the passage of PA 145, which added the 
surcharge to the MBT?  
Although the primary purpose of PA 145, which became effective on December 1, 2007, was to 
institute a surcharge to replace the revenue from the repealed service tax, PA 145 made a 
number of additional changes to the MBT, including changes to the Compensation Credit, the 
Investment Tax Credit, and the Research and Development Credit.  
  
The rate of the Compensation Credit was reduced from 0.370% to 0.296% for the 2008 tax year. 
The rate will return to 0.370% for the 2009 tax year and beyond.  MCL 208.1403(2).  The rate of 
the Investment Tax Credit was reduced from 2.90% to 2.32% for the 2008 tax year. The rate will 
return to 2.90% for the 2009 tax year and beyond.  MCL 208.1403(3).  Finally, PA 145 reduced 
the rate of the Research and Development Credit from 1.90% to 1.52% for the 2008 tax year. 
The rate will return to 1.90% for the 2009 tax year and beyond.  MCL 208.1405.  
   
PA 145 also reduced the cap on the combined Compensation Credit and Investment Tax Credit 
for taxpayers other than insurance companies from 65% of the taxpayer's MBT liability to 50% of 
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the taxpayer's MBT liability before the imposition of the surcharge for the 2008 tax year, and to 
52% for the 2009 tax year and beyond.  MCL 208.1403(1).  For insurance companies, the 
Compensation Credit remains capped at 65% of the taxpayer's liability for all tax years.  MCL 
208.1239(2).  
   
Finally, the cap on the combined Compensation Credit, Investment Tax Credit, and Research and 
Development Credit was reduced from 75% of the taxpayer's MBT liability to 65% of the 
taxpayer's MBT liability before the imposition of the surcharge.  MCL 208.1405.  
  
C24. Can a pre-2008 Brownfield credit or Historic Preservation credit of a unitary business 
group member be used in 2008 and thereafter against the tax liability of the entire unitary 
business group?  
Yes.  To the extent that a qualified taxpayer under the Brownfield credit or Historic Preservation 
credit provisions is included within a unitary business group taxpayer for relevant tax years, the 
qualified taxpayer’s unused pre-2008 Brownfield credit and/or Historic Preservation credit (i.e. 
such credits earned under the SBT) may be applied against the tax liability imposed on the entire 
unitary business group taxpayer (of which the qualified taxpayer is a member) for the tax years 
the carryforward would have been available under the SBT.  See MCL 208.1435(8) and 
208.1437(18).  
  
C25. Regarding the industrial personal property tax credit under the MBT, will the 
Department continue to look to the parcel classification assigned by the local property tax 
assessor for qualification for the credit, as it has done under the SBT?  
Yes.  The Department in administering the industrial personal property tax credit will continue to 
recognize that the General Property Tax Act places sole authority to ascertain and classify 
taxable property in an assessing district in the hands of the local assessor.  MCL 211.19 and 
211.34c(1).  
  
C26. The MBT Act provides the following credits will be taken sequentially before any 
other credits: compensation and investment credits (MCL §208.1403), research and 
development credit (MCL §208.1405), alternate/small business credit (MCL §208.1417), tax 
phase-in credit (MCL §208.1411). In what order are the other MBT credits claimed? For 
taxpayers other than Insurance Companies, the MBT credits must be claimed in the following 
order:  
  
Nonrefundable Credits  
  
Sec. 401 – Unused Carry forwards from SBT  
Sec. 403(2) - Compensation Credit   
Sec. 403(3) - Investment Tax Credit   
Sec. 405 - Research and Development Credit   
Sec. 417 – Small Business Alternate Tax Credit   
Sec. 411 – Gross Receipts Filing Threshold Credit   
Sec. 425 - Community or Education Foundation Credit   
Sec. 427 - Homeless Shelter/Food Bank Credit   
Sec. 409(1) - NASCAR Speedway Credit   
Sec. 410 - Stadium Credit   
Sec. 415 - Start-Up Business Credit   
Sec. 421 - Public Contribution Credit   
Sec. 422 - Arts and Culture Credit  
Sec. 429 - Next Energy Business Activity Credits  
Sec. 433 – Renaissance Zone Credit    
Sec. 435 –Historic Preservation Credit   
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Sec. 439 – Low Grade Hematite Credit  
Sec. 441 –Entrepreneurial Credit  
Sec. 445 - New Dealer Motor Vehicle Inventory Credit  
Sec. 447 - Large Food Retailer Credit  
Sec. 449 – Mid Size Food Retailer Credit  
Sec. 451 – Bottle Deposit Administration Credit  
Sec. 437 – Brownfield Rehabilitation Credit   
Sec. 453 – Private Equity Fund Credit  
  
Refundable Credits  
  
Sec. 407 - MEGA Research and Development Credit Sec. 
413 - Personal Property Tax Credits  
Sec. 423 - Worker’s Disability Supplemental Benefit Credit  
Sec. 429 - Next Energy Payroll Credit  
Sec. 431 – MEGA Employment Tax Credit  
Sec. 409(2) – NASCAR Safety Credit  
Sec. 450 – Hybrid Technology Research and Development Credit  
  
The placement of any future credits enacted will be based on the ordering prescribed by statute. 
Absent specific language, or in the case of conflicting language, the date of enactment will 
determine when a credit is taken, nonrefundable credits first and refundable credits next, and the 
language contained within the most recently enacted section will control.  
___________________  
  
Credits available for Insurance Companies and the order they are claimed:  
  
Nonrefundable Credits  
  
Sec. 237 – Insurance Company Premiums Tax Credits  
(a) Amounts paid to the Michigan worker’s compensation placement facility  
(b) Amounts paid to the Michigan basic property insurance association   
(c) Amounts paid to the Michigan automobile insurance placement facility   
(d) Amounts paid to the property and casualty guaranty association  
(e) Amounts paid to the Michigan life and health guaranty association  
Sec. 239 – Insurance Company Premiums Tax Credits 50% examination fees  
Sec. 401 – Unused Carry forwards from SBT   
Sec. 239/403(2) – Insurance Company Compensation Credit   
Sec. 433 – Renaissance Zone Credit   Sec. 
435 – Historic Preservation Credit  
Sec. 437 – Brownfield Rehabilitation Credit   
  
Refundable Credits  
  
Sec. 241 – Worker’s Disability Supplemental Benefit Credit  
Sec. 431 – MEGA Employment Tax Credit  
  
____________________  
  
Credits available for Financial Organizations and the order they are claimed:  
  
Nonrefundable Credits  
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Sec. 401 – Unused Carry forwards from SBT   
Sec. 403(2) –Compensation Credit   
Sec. 433 – Renaissance Zone Credit   Sec. 
435 –Historic Preservation Credit  
Sec. 437 – Brownfield Rehabilitation Credit   
  
Refundable Credits  
  
Sec. 431 – MEGA Employment Tax Credit  
  
C27. MCL §208.1403(3)(d)-(f) provides for investment credit recapture.  The recapture 
language includes the limiters “to the extent used and at the rate used.”  Does this limiting 
language only apply to assets acquired during SBT tax years?  Also, does the Department 
deem the investment credit for assets acquired in the same year to be claimed on a FIFO, 
pro-rata, or other method?  
The Department interprets the limiting phrase “to the extent the credit is used and at the rate at 
which the credit was used” to apply only to disposal of assets that were acquired under the 
SBTA, former 1975 PA 228.  Available SBT ITC is “used” and is used “at the rate” that was in 
effect under the SBTA on a FIFO basis.  For recapture purposes, SBT ITC carry-forwards are 
deemed to have been “used” first, before MBT ITC, when computing the “amount used.”  The 
Department anticipates developing guidance to assist in the computation of ITC recapture of 
assets that were acquired under the SBTA.   
  
ITC recapture of MBT assets acquired after December 31, 2007 is not limited by the language “to 
the extent the credit is used and at the rate at which the credit was used.”   Therefore, the 
recapture of ITC upon disposal of assets acquired under the MBT is not dependant on whether 
the compensation or investment credit is capped.  This MBT interpretation for assets acquired 
under the MBT reverses an interpretation previously given in FAQ #C12.  
  
C28. (Answer rescinded, replaced by C57) Under MCL 208.1403(2), a taxpayer may claim a 
credit against the MBT equal to a specified percentage of the taxpayer's "compensation in 
this state."  What is the definition of "compensation in this state"?  
   
C29. How is the Small Business Alternative Credit under MCL 208.1417 calculated by a 
taxpayer that is a unitary business group?  How do the disqualifiers and percentage 
reducers work?  
The Small Business Alternative Credit "is available to any taxpayer with gross receipts that do not 
exceed $20,000,000.00 and with adjusted business income minus the loss adjustment that does 
not exceed $1,300,000.00 as adjusted annually for inflation using the Detroit consumer price 
index" and subject to certain additional disqualifiers.  MCL 208.1417(1) (emphasis added).  
Specifically, if gross receipts exceed $19,000,000, the credit is reduced  
  
"Taxpayer" is defined as "a person or a unitary business group."  MCL 208.1117(5).  The gross 
receipts and adjusted business income thresholds under MCL 207.1417(1) apply to taxpayers.  
Thus, for a taxpayer that is a unitary business group, the gross receipts and adjusted business 
income thresholds are those of the unitary business group. 
  
The disqualifiers under MCL 208.1417(1)(a) and (b) apply to a taxpayer that is a unitary business 
group if such disqualifiers apply to any member of that unitary business group.  For example, a 
taxpayer that is a unitary business group is disqualified from taking the Credit under MCL 
208.1417 if that unitary business group includes a member that is a partnership and any one 
partner of that partnership receives more than $180,000.00 as a distributive share of the adjusted 
business income minus loss adjustment of the partnership. 
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Similarly, the reduction percentages under MCL 208.1417(1)(c) apply to a taxpayer that is a 
unitary business group if such reduction percentages apply to any member of that unitary 
business group.  For example, the Small Business Alternative Credit of a taxpayer is reduced by 
20% if the taxpayer is a unitary business group that includes a member that is a corporation and 
the compensation and directors' fees of an officer of that member corporation exceed 
$160,000.00 but are less than $165,000.00.  
  
C30. How do foreign persons with no U.S. federal taxable income calculate adjusted 
business income for purposes of the Small Business Alternative Credit under MCL 
208.1417?  
When calculating adjusted business income for purposes of the Small Business Alternative 
Credit, a foreign person with no U.S. federal taxable income includes only compensation and 
directors' fees under MCL 208.1417(9)(b).  
  
C31. My company intends to purchase a significant piece of business equipment in the 
near future.  This equipment is the type of property that is or will become eligible for 
depreciation for federal tax purposes.  Under the MBT, can my company deduct the cost of 
this equipment in the year of purchase when calculating its modified gross receipts tax 
base, and also qualify for the investment tax credit, which is applied against final MBT 
liability?  
Yes.  In calculating its modified gross receipts tax base, a taxpayer determines the amount of its 
gross receipts for the tax year and then subtracts any “purchases from other firms” before 
apportioning the result.  MCL 208.1203(3).  Pursuant to MCL 208.1113(6), “purchases from other 
firms” includes “[a]ssets, including the cost of fabrication and installation, acquired during the tax 
year of a type that are, or under the internal revenue code will become, eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.”  A purchase 
of depreciable business equipment as described above meets this definition and the total cost of 
the equipment, including the cost of fabrication and installation, would therefore be subtracted 
from the taxpayer’s gross receipts as a “purchase from other firms.”    
  
The investment tax credit (ITC) set forth in MCL 208.1403(3) is a separately calculated credit that 
incentivizes capital investment in property.  Subject to the combined credit limitation in MCL 
208.1403(1), for the 2008 tax year, the ITC is equal to 2.32% of the net calculation of the cost, 
including fabrication and installation, paid or accrued in the taxable year of depreciable tangible 
assets that are physically located in Michigan, less any recapture of ITC on assets that have 
been disposed of.  The credit rate increases to 2.9% of the net calculation for tax years 2009 and 
after.  MCL 208.1403(3).  The ITC is applied against a taxpayer’s total MBT liability (which 
includes the modified gross receipts tax, the business income tax, and the surcharge), subject to 
the combined credit limitation in MCL 208.1403(1).  Nothing in the MBTA prohibits a taxpayer 
from deducting the cost, in the year of purchase, of an asset that qualifies as a “purchase from 
other firms” when calculating its modified gross receipts tax base, and then subsequently utilizing 
the same asset purchase to qualify for the ITC, a credit that is applied against total MBT liability.  
However, taxpayers should be aware that the MBT requires recapture of ITC when a sale, 
exchange, or other disposition of a qualifying asset, including the removal of the asset from the 
state, occurs.  
  
C32. What expense items are included in compensation for purposes of the compensation 
credit provided for at MCL 208.1403(2)?  What accounting method is used to determine 
compensation?  
For the 2008 tax year, MCL 208.1403 provides a compensation credit equal to .296% of a 
taxpayer's Michigan compensation.  For the 2009 tax year and beyond, the rate is increased to 
.370% of Michigan compensation. The compensation credit cannot exceed 50% of the taxpayer's 
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liability imposed under the MBT before the imposition and levy of the surcharge under section 
281 for the 2008 tax year. For the 2009 tax year and beyond, the credit cannot exceed 52% of 
liability before the imposition and levy of the surcharge. 
  
Compensation payments made in the tax year on behalf of or for the benefit of employees, 
officers or directors is defined at MCL 208.1107(2).  Generally, under this definition, 
compensation includes, but is not limited to, payments that are subject to or specifically exempt 
or excepted from withholding under sections 3401 to 3406 of the Internal Revenue Code 
including any earnings that are net earnings from self-employment as defined under section 1402 
of the Internal Revenue Code.  Similar to the SBT, wages, salaries, fees, bonuses, commissions, 
and other payments made in the tax year on behalf of or for the benefit of employees, officers or 
directors as well as self-employment earnings must be reported on a cash basis.  
  
Compensation includes expenses such as payroll taxes (exclusive of payments for state and 
federal unemployment compensation and federal insurance contributions) and all other fringe 
benefits made for the benefit of employees.  Payments made to a pension plan, retirement or 
profit sharing plan, employee insurance plans and payments under health and welfare benefit 
plans as well as the administration fees paid for the administration of the health and welfare 
benefit plan are compensation.  Compensation also includes certain payments made by licensed 
taxpayers that are statutorily identified.  These compensation payments are calculated on a cash 
or accrual basis consistent with the taxpayer’s method of accounting for federal income taxes.  
The statute provides for certain exclusions from compensation including employee discounts on 
merchandise and services purchased as well as payments made to independent contractors.  
  
Expense incurred for the benefit of the taxpayer rather than for the benefit of employees of the 
taxpayer is not compensation.  Non compensation expenses might include payments reported on 
a 1099 to an employee for the rental of a building or for interest income.  Compensation 
computed using the methods described above will be used in computing the compensation credit.  
  
C33. How are gross receipts computed on an installment sale of a capital asset?  Is the 
realized installment sale gain included in the two tax bases?  How is the investment tax 
credit (ITC) affected?  
When calculating gross receipts and the tax bases under the MBT, taxpayers should consistently 
use the accounting method used in computing federal income taxes.  Annual federal installment 
sale gain is realized by computing a gross profit rate on the sale and then applying that rate to 
the payments received in the year.  The annual installment payments received on the sale of the 
capital asset and the gain realized for federal income taxes should be used in calculating the 
MBT gross receipts for that year.   
  
Under the MBT, “gross receipts” are defined as the entire amount received by the taxpayer from 
any activity whether in intrastate, interstate, or foreign commerce carried on for direct or indirect 
gain, benefit, or advantage to the taxpayer or to others.  MCL 208.1111(1) Excepted from the 
definition of gross receipts are the proceeds less any gain related to the disposition of a trade or 
business capital asset.  Subsection (o) provides:   
  
Proceeds from a sale, transaction, exchange, involuntary conversion, or other disposition of 
tangible, intangible, or real property that is a capital asset as defined in section 1221(a) of the 
internal revenue code or land that qualifies as property used in the trade or business as defined 
in section 1231(b) of the internal revenue code, less any gain from the disposition to the extent 
that gain is included in federal taxable income.  MCL 208.111(1)(o).  
  
The installment sale method prorates gain and recognizes it over the years in which payments 
are received.  For federal income tax purposes, the installment method may only be used for 
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nondealer sales of property other than inventory.  Generally, dealers in real or personal property 
may not use the installment method to report gain.  A “dealer disposition” includes, with some 
exceptions, any disposition of personal property by a person who regularly sells or otherwise 
disposes of such property on an installment plan and any disposition of real property which is 
held for sale to customers in the ordinary course of the taxpayer’s business. 
  
There are no other gross receipts exceptions under the MBT for gains received on sales of 
property other than capital assets.  Nor are there any other exceptions that are computed using 
gains realized from transactions that are not from the sale of capital assets.  Therefore, any 
amount received that is attributed to installment sales and the gains that are realized in 
subsequent years are included in MBT gross receipts. 
  
To the extent the installment sale gain is derived from the business activity of the taxpayer and 
included in federal taxable income it must also be included in the business income tax base. The 
gain realized in any tax year from the installment sale is included in both the business income 
and modified gross receipts tax base.  
  
The MBT requires recapture of ITC when a sale, exchange, or other disposition of a qualifying 
asset, including the removal of the asset from the state, occurs.  Similar to the SBT, a sale of 
qualifying property reported on the installment method for federal income tax purposes causes 
the recapture of the entire gross proceeds in the year of the sale, less any gain reported in 
federal taxable income in that year.  Gain attributed to the installment sale that is realized in the 
seller’s federal taxable income in subsequent years is subtracted in computing any ITC claimed 
against the MBT in those subsequent years.   
  
The purchaser of a qualifying asset on an installment sale may claim ITC against total MBT 
liability using the entire amount paid or accrued in the taxable year pursuant to MCL 208.1403(3).  
Nothing in the MBTA prohibits a taxpayer from deducting the cost, in the year of purchase, of an 
asset that qualifies as a “purchase from other firms” when calculating its modified gross receipts 
tax base, and then subsequently utilizing the same asset purchase to qualify for the ITC.  
  
C34. What kinds of expenses qualify for the MBT credit under MCL 208.1451 that applies to 
beverage distributors who originate deposits on beverage containers?  
The Bottle Deposit Administration Credit was added to the MBT as part of 2007 PA 145.  Section 
451 provides that a distributor or manufacturer who originates a deposit on a beverage container 
in accordance with Michigan’s Bottle Bill, MCL 445.571 to 445.576, may claim a credit against its 
MBT liability equal to (a) 30.5% of the taxpayer’s expenses incurred during the tax year to comply 
with the Bottle Bill, if the section 281 surcharge is imposed in the same year, or (b) 25% of such 
expenses if the surcharge is not imposed in the same year.  MCL 208.1451(1)(a) and (1)(b).  If 
the amount of the allowed credit exceeds the taxpayer’s tax liability for the tax year, the excess is 
not refunded and may not be carried forward as an offset against the taxpayer’s tax liability in 
future years.  MCL 208.1451(2).  
  
Section 451 does not define “expenses” or specify the types of expenses that qualify for the 
credit.  In order to comply with the Bottle Bill, distributors who originate deposits on beverage 
containers (meaning that they charge the deposit to their retailer customers) typically pick up 
empty beverage containers from retailers (usually at the same time that they distribute new 
product), process the returned containers as required, and sell the materials into the recycling 
market.  Distributors also have reporting and payment obligations with respect to unclaimed 
bottle deposits.  MCL 445.573a; 445.573b.  Thus, distributors may incur expenses related to 
receiving and sorting empty containers, storing containers, cleaning or crushing containers, and 
recordkeeping.  A distributor’s compliance-related expenses will vary depending on whether the 
retailers it collects from use reverse vending machines.  Reverse vending machines crush or 
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shred the returned containers, eliminating or reducing the need (and cost) for distributors to 
collect and process the material recovered.  
  
In order to qualify for the Bottle Deposit Administration Credit, expenses must be ordinary, 
necessary, and directly related to the taxpayer’s compliance with the Bottle Bill.  “Ordinary” 
means that another manufacturer or distributor who originates deposits would likely incur a 
similar expense in complying with the Bottle Bill.  “Necessary” means that the expense is one the 
taxpayer would not have incurred absent the necessity of complying with the Bottle Bill.  “Directly 
related” means that the main purpose of the qualifying expenditure was compliance with the 
requirements of the Bottle Bill.  For example, a can-crushing machine purchased in order to 
process the empty deposit beverage containers picked up from retailers would probably qualify 
for the credit in the year of purchase.  A printer purchased for general office use, and which is 
also used to occasionally print reports related to bottle deposits, would not qualify. 
  
Taxpayers claiming the Bottle Deposit Administration Credit must maintain adequate 
documentation, through business books and records, supporting all expenses for which the credit 
is claimed.  
  
C35. If two shareholders of a C corporation (“X Corp”) are themselves C corporations (Y 
Corp and Z Corp) and one of Y Corp’s shareholders is paid a management fee for 
managing the business of X Corp, does the management fee factor into the disqualifiers 
for the Small Business Alternative Credit under MCL 208.1417?  
No, a management fee paid by X Corp to a Y Corp shareholder would not be considered 
compensation or directors’ fee of an X Corp shareholder in determining disqualification under 
MCL 208.1417(1)(b).  A Y Corp shareholder providing management services to X Corp for a fee 
is an inter-corporate transaction whereby the fees paid are revenues for the performance of 
services as opposed to “compensation” under MCL 208.1417(1)(b).  Compensation is defined 
generally to mean all wages, salaries, fees, bonuses, commissions, and other payments made in 
the tax year for the benefit of the taxpayer’s employees, officers, and directors.  MCL 
208.1107(2).  Thus, compensation implies an employment relationship.  A C corporation 
providing management services to another C corporation is not an employment relationship, but 
is rather the provision of services by one corporation to another.  Therefore, the management fee 
Y Corp shareholder receives from X Corp is not included in the determination of the 
compensation ceiling disqualifier for the Small Business Alternative Credit for X Corp. 
  
The Small Business Alternative Credit “is available to any taxpayer with gross receipts that do not 
exceed $20,000,000.00 and with adjusted business income minus the loss adjustment that does 
not exceed $1,300,000.00 as adjusted annually for inflation using the Detroit consumer price 
index” and subject to certain disqualifiers.  MCL 208.1417(1).  One such disqualifier is that a 
corporation other than a subchapter S corporation is disqualified from receiving the credit if either 
of the following occur for the respective tax year: (1) compensation and directors’ fees of a 
shareholder or officer of the corporation exceed $180,000 or (2) the sum of (a) compensation and 
directors’ fees of a shareholder and (b) the product of the shareholder’s ownership percentage 
multiplied by the difference between the sum of business income and, to the extent deducted in 
determining federal taxable income, a carryback or carryforward of a net operating loss or capital 
loss, minus the loss adjustment, exceeds $180,000.  MCL 208.1417(1)(b).  Since a management 
fee paid by X Corp to the Y Corp shareholder is not compensation, it would not be includable in 
the credit disqualifier compensation ceiling of $180,000 for X Corp.   
  
It should be noted, however, that the management fee paid to the Y Corp shareholder could 
disqualify Y Corp for the credit if the amount of the management fee caused the corporation’s 
gross receipts to exceed $20,000,000.00 or its adjusted business income minus the loss 
adjustment to exceed $1,300,000.00. 
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It also should be noted that the disqualifiers under MCL 208.1417(1)(a) and (b) apply to a 
taxpayer that is a unitary business group if such disqualifiers apply to any member of that unitary 
business group.  In the example posed, it is not clear whether X Corp and Y Corp and Z Corp 
meet the control test and relationship test under MCL 208.1117(6) so as to constitute a unitary 
business group.  However, if the X Corp and the two corporations do satisfy the control test and 
relationship test and thus constitute a unitary business group under MCL 208.1117(6), then 
compensation or directors’ fees of an officer of any of the member corporations exceeding 
$180,000 for the tax year would disqualify the unitary business group from receiving the credit.  
  
C36. Can a taxpayer use data from its SBT tax periods in calculating the loss adjustment 
for purposes of determining eligibility for the Alternative Small Business Credit under MCL 
208.1417?  
Yes, the Department will allow the use of a “loss adjustment” from a period prior to the start of the  
MBT for purposes of determining qualification for the Alternative Small Business Credit under 
MCL 208.1417.  In computing eligibility for the Alternative Small Business Credit, the MBTA 
defines “loss adjustment” to mean, in pertinent part, “the amount by which adjusted business 
income was less than zero in any of the 5 tax years immediately preceding the tax year for which 
eligibility for the credit under this section is being determined.”  MCL 208.1417(9)(d) [Emphasis 
added].  Therefore, a taxpayer may utilize data for the respective tax years under the SBT to 
calculate eligibility for the Alternative Small Business Credit for MBT tax year 2008 through 2012.  
  
C37. What is the proper treatment for an SBT carryforward credit which has only one year 
of carryforward remaining under the SBT dictated lifespan?  Does MCL 208.1401 extend 
the life of the credit, or is it limited by the original SBT term?  
An SBT carryforward with one year of carryforward remaining on the expiration of the SBT may 
be carryforward for one year under the MBT.  MCL 208.1401 does not extend the life of the credit 
past its original SBT term.  
  
C38. Do dividends that represent distribution of previously taxed S corporation earnings 
qualify as dividends for purposes of determining an “active shareholder”?  
Yes, the MBT definitions of “active shareholder” and “shareholder” are essentially similar to the 
definitions under the SBTA.  An “active shareholder” is a shareholder who receives, in any 
combination, at least $10,000 in compensation, director’s fees, or dividends from the business, 
and who owns at least 5% of the outstanding stock or other ownership interest. MCL 
208.1417(9)(a).  A “shareholder” is a person who owns outstanding stock in a business or is a 
member of a business entity that files as a corporation for federal income tax purposes. An 
individual is considered as the owner of the stock owned, directly or indirectly, by or for family 
members as defined by section 318(a)(1) of the Internal Revenue Code. MCL 208.1115(2).  
  
Whether a dividend received by a shareholder represents previously taxed S corporation 
earnings is irrelevant to the determination of whether a shareholder meets the definition of “active 
shareholder.”  The statutory definition merely requires that the shareholder receive 
compensation, director’s fees, or dividends from the business.  
  
C39. For purposes of the private equity fund credit under MCL 208.1453, if a private equity 
fund manager is an entity that is a member of a unitary business group, does the 
calculated credit percentage apply to the tax liability of the entire unitary business group, 
or the separate tax liability of the fund?  
The credit is based on the tax liability of the private equity fund.  If the unitary business group is 
comprised of members other than private equity funds, a pro forma may be used to calculate the 
tax liability of the private equity fund for purposes of determining the amount of the credit.  The 
resulting credit is applied to the tax liability of the unitary business group. 
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C40. Is compensation under the MBT reported on a cash or accrual basis?  
It depends on the compensation.  "[W]ages, salaries, fees, bonuses, commissions, other 
payments made . . . on behalf of or for the benefit of employees, officers, or directors of the 
taxpayers, . . . any earnings that are net earnings from self-employment as defined under section 
1402 of the internal revenue code of the taxpayer or a partner or limited liability company 
member of the taxpayer[, including, but not limited to,] payments that are subject to or specifically 
exempt or excepted from withholding under [IRC 3401 to 3406,]" must be reported on a cash 
basis.  MCL 208.1107(2). 
  
In contrast, "payments to a pension, retirement, or profit sharing plan other than those payments 
attributable to unfunded accrued actuarial liabilities, and payments for insurance for which 
employees are the beneficiaries, including payments under health and welfare and noninsured 
benefit plans and payment of fees for the administration of health and welfare and noninsured 
benefit plans," must be reported on a cash or accrual basis consistent with the taxpayer's method 
of accounting for federal income tax purposes.  MCL 208.1107(2).  
  
C41. How is the Small Business Alternative Credit under MCL 208.1417 calculated by a 
taxpayer that is a unitary business group?  How do the disqualifiers and percentage 
reducers work?  
The Small Business Alternative Credit "is available to any taxpayer with gross receipts that do not 
exceed $20,000,000.00 and with adjusted business income minus the loss adjustment that does 
not exceed $1,300,000.00 as adjusted annually for inflation using the Detroit consumer price 
index" and subject to certain additional disqualifiers.  MCL 208.1417(1) (emphasis added).  
Specifically, if gross receipts exceed $19,000,000, the credit is reduced  
  
"Taxpayer" is defined as "a person or a unitary business group."  MCL 208.1117(5).  The gross 
receipts and adjusted business income thresholds under MCL 207.1417(1) apply to taxpayers.  
Thus, for a taxpayer that is a unitary business group, the gross receipts and adjusted business 
income thresholds are those of the unitary business group. 
  
The disqualifiers under MCL 208.1417(1)(a) and (b) apply to a taxpayer that is a unitary business 
group if such disqualifiers apply to any member of that unitary business group.  For example, a 
taxpayer that is a unitary business group is disqualified from taking the Credit under MCL 
208.1417 if that unitary business group includes a member that is a partnership and any one 
partner of that partnership receives more than $180,000.00 as a distributive share of the adjusted 
business income minus loss adjustment of the partnership. 
  
Similarly, the reduction percentages under MCL 208.1417(1)(c) apply to a taxpayer that is a 
unitary business group if such reduction percentages apply to any member of that unitary 
business group.  For example, the Small Business Alternative Credit of a taxpayer is reduced by 
20% if the taxpayer is a unitary business group that includes a member that is a corporation and 
the compensation and directors' fees of an officer of that member corporation exceed 
$160,000.00 but are less than $165,000.00. 
  
Finally, the amounts described in MCL 208.1417(1)(a) and (b) received by an individual, partner, 
member, shareholder, or officer of a member of a unitary business group are not combined with 
similar amounts received from other members of the unitary business group for purposes of the 
disqualifiers and reduction percentages.  
  
C42. For purposes of the Small Business Alternative Credit under MCL 208.1417, do the 
rules of attribution attribute the allocated business income of one shareholder to a related 
shareholder to determine whether the taxpayer is disqualified from the credit?  
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So long as the related shareholders are not active shareholders, the shares of one 
shareholder and any corresponding allocated business income (the amount determined under 
MCL 208.1417(1)(b)(ii)(B)) will be attributed to the other. 
  
The Small Business Alternate Credit is available to entities that meet certain statutory criteria. 
One such criterion is that the allocated business income of a shareholder of a corporation must 
not exceed $180,000.  A "shareholder" is a person who owns outstanding stock in a business or 
is a member of a business entity that files as a corporation for federal income tax purposes.  An 
individual is considered as the owner of the stock owned, directly or indirectly, by or for family 
members as defined by section 318(a)(1) of the IRC. MCL 208.1115(2).  For example, Husband 
and Wife each own 20% of the stock in Corporation A.  The allocated business income for 
Husband and Wife from Corporation A is $100,000 each.  Due to attribution, both the Husband 
and Wife will be deemed to own the stock of the other.  Thus, Wife will be deemed to own 40% of 
the stock of Corporation A with a corresponding allocated business income of $200,000, and vice 
versa.  Since the allocated business income of each of these shareholders – under the rules of 
attribution – exceeds $180,000, Corporation A is disqualified from the Small Business Alternative 
Credit. 
  
However, the rules of attribution do not attribute the compensation and directors' fees of one 
shareholder to another.  Furthermore, "an active shareholder's share of business income shall 
not be attributed to another active shareholder."  MCL 208.1417(2).  An "active shareholder" is a 
shareholder who receives, in any combination, at least $10,000 in compensation, directors' fees, 
or dividends from the business, and who owns at least 5% of the outstanding stock or other 
ownership interest. MCL 208.1417(9)(a).  In the example above, if Husband and Wife were both 
active shareholders, then there would be no attribution between them.  However, attribution 
would still apply if one spouse was an active shareholder and the other was not. 
  
The Small Business Alternative Credit under the MBT operates similarly to the Small Business 
Credit that was provided for under the SBT.  The analysis above is substantially similar to that 
used under the SBT.  
  
C43. Is a staffing company as defined in section 113(6)(d)(ii) eligible for the section 403 
compensation credit on wages etc. paid to the personnel it supplies to its customers?  
Yes.  A staffing company is an entity primarily engaged in supplying temporary or continuing help 
on a contract or fee basis.  The help supplied is always on the payroll of the supplying 
establishment, but is under the direct or general supervision of the business to whom the help is 
furnished.  
  
Regarding a staffing company and the compensation credit, section 403 of the Michigan 
Business Tax Act (MBTA) does not expressly address this type of entity.  The compensation a 
staffing company pays to the personnel it supplies to its customers is recognized by the MBTA as 
falling under “purchases from other firms” and thus may be deducted in calculating the staffing 
company’s modified gross receipts tax base.  
  
Section 403 provides in pertinent part that, subject to a capping amount:  
  
[f]or the 2008 tax year a taxpayer may claim a credit against the tax imposed by this act equal to  
0.296% of the taxpayer’s compensation in this state.  For the 2009 tax year and each tax year 
after 2009, . . . a taxpayer may claim a credit against the tax imposed by this act equal to 0.370% 
of the taxpayer’s compensation in this state . . . .  
  
The MBTA’s recognition of the compensation that a staffing company pays to the personnel it 
supplies to its customers as a “purchases from other firms” does not disqualify the staffing 
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company from claiming that amount as a credit pursuant to the conditions provided in section 
403.  
  
C44. Are the MEGA credits under the MBT (MCL 208.1431) the same as the MEGA credits 
under the SBT?  
No.  Although many of the MEGA credits available under the SBT – such as those under  
MCL 208.37c(1), 208.38g(20)(a)(i), and 208.38g(20)(b)(i) – are also available under the MBT, the 
MBT also expands the available MEGA credits.  For example, the SBT MEGA credit offered 
under MCL 208.37c(1) was limited to the payroll of the authorized business attributable to 
employees who perform qualified new jobs multiplied by the IIT tax rate.  Under the MBT, the 
credit limit is expanded to both payroll and health care benefits.  MCL 208.1431(1)(a) (effective 
April 28, 2008).  In addition, the MBT offers new MEGA credits to certain qualified high-
technology businesses and businesses that would not have qualified for any MEGA credits under 
the SBT but meet alternative criteria set forth under section 8(9) and 8(11) of the MEGA Act 
(MCL 207.808).  However, the MEGA Business Activity Credit available under the SBT is no 
longer available under the MBT. 
  
Whether a taxpayer is eligible or authorized to claim a MEGA credit under the MBT is determined 
by the MEGA Act.  This was also true under the SBT. 
  
For further details on the MEGA credits available to taxpayers, please see MCL 208.1431.  
  
C45. Under the MBT, does land qualify for the Investment Tax Credit ("ITC")?  
No.  Under MCL 208.1403(3), the only assets that qualify for an ITC are tangible assets, 
or mobile tangible assets, "of a type that are, or under the [IRC] will become, eligible for  
depreciation, amortization, or accelerated capital cost recovery for federal income tax purposes."   
The type of assets subject to depreciation are those assets defined as tangible property in  
Treas. Reg. 1.167(a)-2, which includes property such as buildings, machinery, trucks, and office 
furniture. However, it does not include intangible property, property subject to the federal 
income tax depletion allowance, or land apart from the improvements or physical development 
added to it.   
 
C46. When computing the loss adjustment for the small business alternative credit 
provided under MCL 208.1417, are losses established under the SBT considered when 
looking at the adjusted business income from the 5 tax years immediately preceding the 
current tax year.  
Yes, MCL 208.1417(9)(d) provides in part:  
  
"Loss adjustment" means the amount by which adjusted business income was less than zero in 
any of the 5 tax years immediately preceding the tax year for which eligibility for the credit under 
this section is being determined. . . . 
  
The Department will allow the use of a “loss adjustment” from a period prior to the start of the 
MBT for purposes of computing the loss adjustment in calculating the small business alternative 
credit.  Therefore, in 2008, a calendar year taxpayer could look at years 2003 through 2007.  
  
C47. Under the MBT, may unused Investment Tax Credits ("ITC") be carried forward to 
future tax years?  
No.  If the full amount of the ITC calculated under MCL 208.1403(3) cannot be used, the excess 
credit is extinguished; it may not be carried forward to subsequent years.  The amount of the ITC 
in a tax year, coupled with the Compensation Credit, may not exceed 50% of the MBT liability 
(52% for the 2009 and subsequent tax years) before imposition of the surcharge under MCL 
208.1281. 
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In contrast, unused carryforwards for any SBT credit may be applied to the MBT for the 2008 and 
2009 tax years only.  
  
C48. How is the private equity fund credit calculated?  
In general.  The private equity fund credit is based on the MBT liability of the private equity fund 
attributable to the fund's activities as an eligible taxpayer for the tax year – after claiming any 
other credit allowed under the MBT – apportioned to Michigan based on the activity and location 
of the private equity fund manager. 
  
Who is the taxpayer?  The private equity fund, defined as a pooled investment vehicle that is or 
holds itself out as being engaged primarily in the business of investing in private equity.  Private 
equity funds are generally organized as limited partnerships.  Private equity funds are exempt 
from registration as an investment company under the Investment Company Act of 1940.  See 15 
USC 80a-1, et seq. 
  
What is an eligible taxpayer?  "Eligible taxpayer" means "a taxpayer that is a private equity 
fund which serves as a conduit for the investment of private securities not listed on a public 
exchange by accredited investors or qualified purchasers at any time during which the investment 
is acquired or subsequently used to claim the credit under this section."  MCL 208.1453.  In other 
words, an eligible taxpayer is a private equity fund that serves as a conduit for the investment of 
private securities by accredited investors or qualified purchasers.  The private securities must not 
be listed on a public exchange.  To qualify as an eligible taxpayer, all of the above criteria must 
be met at the time the investment is acquired and sold.  To the extent that a private equity fund 
conducts activity that does not satisfy the eligible taxpayer criteria, the tax liability attributable to 
such activity shall not qualify for the credit.  Whether or not an investor or purchaser qualifies as 
an accredited investor of qualified purchasers is a matter of federal law.  For example, whether a 
person that acquires an investment from a qualified purchaser by gift or bequest is resolved 
under 15 USC 80a-3(c)(7)(A). 
  
How is the credit apportioned?  The credit is apportioned to Michigan "by a fraction, the 
numerator of which is the total activity of the private equity fund manager conducted in this state 
during the tax year and the denominator of which is the total activity of the private equity fund 
manager conducted everywhere during the tax year."  MCL 208.1453.  The "total activity of the 
private equity fund manager" is measured by the receipts of the private equity fund acting as an 
"eligible taxpayer," and includes the sale of investment assets and investment related receipts.  
"[T]he location of the activity of the private equity fund manager is based on the location of the 
office from which the fund manager conducts management activity for the eligible taxpayer."  
MCL 208.1453.  Thus, the apportionment formula is the receipts of the private equity fund derived 
from investments managed by the fund manager from offices in Michigan over receipts derived 
from investments managed by the fund manager everywhere.  For example, a private equity fund 
purchased a 40% share in a private research company in 2008.  The fund manager manages 
that investment from an office in Michigan.  The private equity fund sells its stake in the research 
company in 2009 resulting in receipts of $200,000.  For the 2009 tax year, the numerator will 
include that $200,000. 
  
Note that the credit and apportionment is limited to the eligible taxpayer; the credit of an eligible 
taxpayer is not apportioned based on the activities a manager renders to all of its eligible 
taxpayers. 
  
What does the term "securities" mean?  The term "securities" is not generally defined under 
the MBT.  For purposes of the private equity fund credit, the IRC does not define "securities" in 
any comparable context. However, the private equity fund credit relies on other definitions found 

Appellee's App'x
Vol II, p 1180

R
EC

EIV
ED

 by M
SC

 5/25/2022 9:09:54 PM



 

  - 57 -  

in the Securities Act of 1933 and the Investment Company Act of 1940.  Furthermore, private 
equity funds are generally governed under the provisions of federal security laws.  Thus, the 
Department concludes that the definition of securities as found in the Securities Act of 1933 shall 
control for purposes of MCL 208.1453.  In other words, for purposes of the private equity fund 
credit, "security" means:    
  
any note, stock, treasury stock, security future, bond, debenture, evidence of indebtedness, 
certificate of interest or participation in any profit-sharing agreement, collateral-trust certificate, 
preorganization certificate or subscription, transferable share, investment contract, voting-trust 
certificate, certificate of deposit for a security, fractional undivided interest in oil, gas, or other 
mineral rights, any put, call, straddle, option, or privilege on any security, certificate of deposit, or 
group or index of securities (including any interest therein or based on the value thereof), or any 
put, call, straddle, option, or privilege entered into on a national securities exchange relating to 
foreign currency, or, in general, any interest or instrument commonly known as a “security”, or 
any certificate of interest or participation in, temporary or interim certificate for, receipt for, 
guarantee of, or warrant or right to subscribe to or purchase, any of the foregoing.  [15 USC 77b.]  
  
C49. How are the small business alternative credit disqualifiers under the MBT calculated 
for a part-year shareholder?  
A taxpayer that is a corporation other than an S-corporation will be disqualified from taking the 
small business alternative credit if a shareholder receives more than $180,000 in compensation 
or if the sum of the shareholder's share of business income and compensation exceed this 
amount.  MCL 208.1417(1)(b).  These disqualifiers are computed for the tax year.  Id.  Thus, a 
part-year shareholder will need to prorate its stock ownership to calculate the disqualifiers when 
reporting for a full tax year. 
  
Note that a part-year shareholder of an S-corporation will also need to perform the following steps 
but the resulting disqualifier is computed only on the sum of the shareholder's compensation and 
share of business income.   
  
For the compensation disqualifier, the part-year shareholder must annualize compensation for the 
length of time as a shareholder to reach what compensation would have been for the entire year.  
The annualized amount is then measured against the compensation disqualifier.  To annualize, 
the part-year shareholder will take compensation for the period that it was a shareholder, multiply 
by 12, and then divide that result by the number of months as a shareholder.   
  
The business income disqualifier is calculated by multiplying percentage of ownership by the 
business income (net of a carryback or carryover of a net operating loss or capital loss to the 
extent deducted in arriving at federal taxable income and the loss adjustment.)  For a part-year 
shareholder this means that the shareholder must prorate its percentage of ownership for the 
year in order to determine its proper annual percentage of ownership and share of business 
income for the tax year.  To prorate, the part-year shareholder will divide the number of shares it 
held for the year by the total shares, then multiply the result by a fraction, the numerator of which 
is the number of months that the part-year shareholder was a shareholder and the denominator 
of which is 12.  The result will be the part-year shareholder's percentage of ownership for the tax 
year.  This percentage of ownership is then applied to the adjusted business income of the 
taxpayer to determine the part-year shareholder's share of business income.  Finally, the 
resulting share of business income is added to the part-year shareholder's annualized 
compensation. 
  
The following examples illustrate the calculations:    
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1) Corporation A has 50,000 shares of outstanding stock for the 2009 calendar year and 
business income of $100,000 for the year.  Individual C obtains 15,000 shares on July 1 of 
2009.  C also received $45,000 in compensation for July through December.  Corporation A 
must compute the disqualifiers for the 2009 tax year. 
  

1. Compensation: (45,000 x 12) /6 = $90,000  
  

2. Percentage of Ownership: 15,000/50,000 = 30% x 6/12 = 15%  
  

3. Share of Business Income: 15% x 100,000 = $15,000  
  

4. Compensation combined with share of business income: $90,000 + $15,000 =   
$105,000  

  
Corporation A is not disqualified on C's compensation alone, which is $90,000 for the tax year.  
Nor is it disqualified by compensation plus C's share of business income which equals $105,000 
for the tax year.  This part-year shareholder does not cause the taxpayer to be disqualified from 
the small business alternative credit.   
  
2) Next, consider an S-corporation taxpayer.  The taxpayer has 100,000 shares of outstanding 
stock and $300,000 in business income for the 2009 calendar year.  Its employee, X, becomes a 
shareholder on November 1, 2009, obtaining 20,000 shares.  X is paid $25,000 in compensation 
for November through December and is considered an active shareholder.  
  

1. Compensation: (25,000 x 12) /2 = $150,000  
  

2. Percentage of Ownership: 20,000/100,000 = 20% x 2/12 = 3.3%  
  

3. Share of Business Income: 3.3% x 300,000 = $9,900  
  

4. Compensation combined with share of business income: $150,000 + $9,900 = 
$159,900.  

  
This part-year shareholder's combined compensation and share of business income do not cause 
the taxpayer to be disqualified.  
  
C50. A “qualified taxpayer” for purposes of the Historic Preservation Credit is the person 
that either owns the historic resource or has a long-term lease agreement with the owner, 
and has paid or incurred the qualified expenditures for the rehabilitation.  Pursuant to 
subsection 435(8), a qualified taxpayer who chooses to assign all or a portion of the  
Historic Preservation Credit must do so in the tax year in which the Certificate of 
Completed Rehabilitation is issued.  What is the deadline by which the assignee must first 
claim the credit on its return?  
An assigned Historic Preservation Credit amount may be claimed by the assignee against tax 
assessed under the MBTA or under the Income Tax Act of 1967, MCL 206.1 et seq.  Section 
435(8) directs that the assignee must first claim the credit on the annual return required to be 
filed for the tax year in which the assignment is made.  
  
For example, a Certificate of Completed Rehabilitation is issued in February 2009 to a qualified 
taxpayer with a calendar year end of December 31, 2009.  The qualified taxpayer, in March 2009, 
assigns the Historic Preservation Tax Credit to an assignee with a fiscal year end of June 30, 
2009.  After the assignee makes the election to apply the credit against either its Michigan 
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Business Tax or its Income Tax, the assignee must claim the Historic Preservation Credit on the 
annual return required to be filed by the applicable tax for its tax year ending June 30, 2009.  
  
C51. The Department has determined that a separately calculated Michigan depreciation 
amount is allowable for assets claiming IRC § 168(k) bonus depreciation from which 
Michigan has decoupled.  When the asset is sold, will the Michigan book-value be used in 
determining what (if any) investment tax credit will be recaptured?  
The adjusted MBT tax basis will be used in computing gain and any ITC recapture as provided by 
statute.  The Department has determined that because the definition of "federal taxable income" 
decouples bonus depreciation, provided for under IRC §168(k), from the amount of taxable 
income computed for federal income taxes that a separate MBT depreciation amount would need 
to be computed.  The amount of depreciation that would have been allowed under federally 
accepted depreciation methods if §168(k) were not in effect will be allowed for determining MBT 
business income.  The depreciation method used by the taxpayer to adjust MBT business income 
must be consistently used over the life of the asset until it is retired or otherwise disposed of.  The 
depreciation allowed for MBT will be different than federal depreciation in instances where 
"bonus depreciation" was taken in reporting federal taxable income.  Therefore, when bonus 
depreciation was taken on a federal return, a taxpayer under the MBT will have assets that will 
have different adjusted tax bases. 
  
The MBT adjusted tax base should be used when computing any MBT gain on disposition of the 
asset.  This adjusted MBT gain will consistently be used in the calculation of any ITC recapture 
under the MBT.  
  
C52. For MBT Brownfield Redevelopment credits authorized by MCL 208.1437, if the 
Qualified Taxpayer has a limited MBT liability and has taken the credit against his MBT 
liability to the fullest extent, how is he paid for the balance of the unused credit if he elects 
to have the state pay him the $0.85 on the dollar?  (An example of this is he has a $1.1M 
credit, used $200K toward his MBT liability and has $900K in an unused credit).  Also, in 
what form does this payment come to the Qualified Taxpayer if he elects to have the state 
pay him the $0.85 on the dollar, a check in the full amount?  Paid in one lump sum?  Paid 
in installments?  
A Brownfield Redevelopment credit is authorized by MCL 208.1437.  For tax years ending on or 
after April 8, 2008, if the credit allowed for the tax year exceeds the qualified taxpayer’s tax 
liability for the tax year, the qualified taxpayer may elect to have the excess refunded at a rate 
equal to 85% of that portion of the credit that exceeds the tax liability of the qualified taxpayer for 
the tax year and forgo the remaining 15% of the credit and any carryforward.  
  
For a qualified taxpayer that chooses the refundable option, the excess portion of this credit, less 
the 15% discount, is treated on the annual return as a payment.  The credit calculation is 
reported on 2008 MBT Form 4584, the amount carries to Form 4574, and then to Form 4567, 
Line 42.  
  
The refundable amount will be subject to offsets (e.g., other unpaid taxes) under the same rules 
as apply to any MBT tax refund.  On the return the qualified taxpayer will identify how much of its 
total overpayment should be applied as a credit forward to the next tax year, and how much 
should be refunded.  Of the total overpayment, after offsets, the portion for which the qualified 
taxpayer requests a refund will be refunded fully and promptly.  If the refund is not made within 
45 days, the standard rules under which the State must pay interest will apply.  For the numerical 
example in the question, assuming no offsets, 85% of the $900,000 excess credit, or $765,000, 
would be available as a refund and/or credit forward.  
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Two additional items should be noted.  First, the reference to “qualified taxpayer” indicates that 
an assignee does not have this election.  Second, there is a type of Brownfield credit (see MCL 
208.1437(4)) ranging from $10 to $30 million, in which 10% of the total credit is allowed each 
year for ten years.  The statute granting the 85% refund option includes the phrase “if the credit 
allowed under this section for the tax year exceeds the qualified taxpayer's tax liability” (emphasis 
added).  If a $20 million credit is approved under §1437(4), the credit allowed “for the tax year” 
will be $2 million each year.  This refund option will not allow 85% of the entire $20 million to be 
refunded in a single year.  
  
C53. The Michigan Business Tax Act (MBTA) expands the credit for donations to certified 
community foundations endowment funds provided by the prior Single Business Tax Act 
to include donations to certified education foundations endowment funds.  MCL 208.1425.  
The amount of the nonrefundable credit remains the same, which is 50% of the taxpayer’s 
contribution limited to 5% of the taxpayer’s tax liability before claiming any credits allowed 
under the MBTA or $5,000.00, whichever is less.  
  
Is the certification process for an education foundation similar to that of a community 
foundation?  
Yes.  As the criteria for certification for a community foundation and education foundation are 
substantially similar, the Department of Treasury's Technical Services Division will administer the 
certification process for both types of foundations.  An application for certification as a qualified 
education foundation (Form #4629) is made available on Treasury’s web site each year no later 
than January 1st, remaining until the filing deadline of April 1st. 
  
The Technical Services Division’s review will include the criteria shared by each foundation that 
they must:  
  

 Qualify for exemption from federal income taxation under sec. 501(c)(3) of the Internal 
Revenue Code (IRC);  

 Maintain an ongoing program to attract new endowment funds from a wide range of 
potential donors in the community or area served;  

 Meet federal treasury regulations for being publicly supported and treated as a single 
entity;  

 Be incorporated or established as a trust at least 6 months before the beginning of the 
tax year for which the credit is claimed;  

 Have an independent governing body representing the general public’s interest and that 
is not appointed by a single outside entity;  

 Be subject to a program review each year and an independent financial audit every 3 
years, and provide copies of the same to the Department not more than 3 months after 
the review or audit is completed.  

  
Criteria unique to a community foundation are that it must:  
  

 Reach a minimum endowment value of $100,000.00 before the expiration of the 
 18month period after the community foundation was incorporated or established; 

 Support a broad range of charitable activities within the specific geographic area that it 
 serves;  

 Submit to the Department annually documentation that it is publicly supported pursuant 
to federal treasury regulations;  

           Not be a supporting organization as an organization is described in sec. 509(a)(3) of the  
IRC and in 26 Code of Federal Regulations 1.509(a)-4 and 1.509(a)-5;  
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 Have, before the expiration of 6 months after it is incorporated or established; at least 1 
part-time or full-time employee and continually maintain the same;  

 Submit to the Department annually an independent financial audit if it has an endowment 
value of 1 million dollars or more;  

 Operate in a county of Michigan that was not served by a community foundation when 
the community foundation was incorporated or established after January 9, 2001, or 
operate as a geographic component of an existing certified community foundation.  

  
The criterion unique to an educational foundation is that all funds are exclusively dedicated to a 
school district or public school academy.  
  
A community foundation must apply to the Technical Services Division for certification on or 
before May 15 of the tax year for which the taxpayer is claiming the credit.  The application 
deadline for certification for an education foundation is on or before April 1 of the tax year for 
which the taxpayer is claiming the credit.  The application Form #4629 will be found under the  
“forms” tab on Treasury’s web site at www.michigan.gov/treasury.   
  
A taxpayer that is also subject to the Michigan Income Tax Act of 1967, MCL 206.1 et seq., who 
has made a contribution to a certified community foundation endowment fund, may choose to 
claim a credit on the individual income tax return or the Michigan Business Tax (MBT) return, but 
not both.  
  
However, a credit for a contribution to a certified education foundation endowment fund is 
available only under the MBT.  
  
C54. Do state tax liens attach to assigned MBT tax credits?  
Yes.  Section 29(1) of the Revenue Act, MCL 205.29(1), states in pertinent part:  
  

Taxes administered under this act [including the Michigan Business Tax], 
together with interest and penalties on those taxes, shall be a lien in favor of 
the state against all property and rights of property, both real and personal, 
tangible and intangible, owned at the time the lien attaches, or afterwards 
acquired by any person liable for the tax, to secure payment of the tax.  The 
lien shall attach to the property from and after the date that any report or return 
on which the tax is levied is required to be filed with the department and shall 
continue for 7 years after the date of the attachment.  

  
Thus, in order for a state tax lien to attach to an assignable tax credit, the credit must be  
“property” or “rights to property.”  Assignable tax credits conferred upon the taxpayer pursuant to 
statute may reasonably constitute “property and rights to property.”  Thus, under the Revenue 
Act, the Department of Treasury may cause a lien to attach against an assignable tax credit 
granted to the taxpayer in order to secure payment of any taxes owed by the taxpayer.  The lien 
exercised by the Department attaches from and after the date on which a report or return on 
which the respective tax is levied is required to be filed and continues for at least 7 years after the 
attachment.  Once perfected, the Department’s lien generally has precedence and superior 
priority over all other liens and encumbrances, except where bona fide liens against the 
assignable credit are recorded before the date of the Department’s lien is recorded and thus 
perfected.  MCL 205.29(2); Revenue Administrative Bulletin 1989-50.  Notices of state tax liens 
are made pursuant to the State Tax Lien Registration Act, 1968 PA 203, MCL 211.681 et seq.  
  
An assignee to a tax credit takes the tax credit subject to the state’s recorded tax lien.  The 
assignee effectively stands in the shoes of the taxpayer assignor, taking only the property interest 

  

  

  

Appellee's App'x
Vol II, p 1185

R
EC

EIV
ED

 by M
SC

 5/25/2022 9:09:54 PM



 

  - 62 -  

the assignor possesses.  Consequently, the Department of Treasury may enforce a tax lien 
against the assignee on the amount of the tax credit for any tax debt or obligation of the assignor 
for which a tax lien is recorded prior to assignment of the tax credit.  MCL 205.29(3).  
  
C55. Does the step up in basis under Internal Revenue Code (IRC) section 754 election and 
743 application qualify as "purchases from other firms" when calculating the modified 
gross receipts tax base?  Does the step up in basis qualify for investment tax credit (ITC)?  
No, a taxpayer may not subtract a step up in basis under IRC section 754 election and 743 
application as "purchases from other firms" when calculating the modified gross receipts tax 
base.  The step up in basis does not qualify for ITC.  
  
"Purchases from other firms" are deducted from a taxpayer's gross receipts to calculate the 
modified gross receipts tax base.  Purchases from other firms includes in relevant part:  
  
(b) Assets, including the costs of fabrication and installation, acquired during the tax year of a 
type that are, or under the internal revenue code will become, eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.  MCL 
208.1113(6)(b).  
  
The statute emphasizes that to qualify for this deduction, a taxpayer's purchase must be acquired 
during the tax year and be an asset of the type that is or will become eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.  
  
An election by a partnership under IRC section 754 to apply section 743 (b) allows for the step up 
in the basis of partnership property for transfers of partnership interests.  Section 743(b) requires 
the incoming partner increase his or her share of the partnership's basis in its assets by the 
excess of the investing partner's outside basis (i.e. what was paid for the partnership interest) 
over their proportionate share of the adjusted basis of the partnership property.  This optional 
basis adjustment directly affects only the incoming investor partner.  An election under IRC 
Section 754 permits an investor to claim depreciation deductions to the extent that any basis 
adjustment is allocated to depreciable property.  
  
Under this election, the taxpayer/partnership has not acquired any assets in the year of the 
election nor has it acquired any assets from another firm.  Rather, the assets of the partnership 
were continually maintained except that they have been revalued for the investing partner due to 
the change in ownership.  Thus, the taxpayer/partnership does not qualify for and may not take a 
"purchases from other firms" deduction when computing the modified gross receipts tax base. 
  
A taxpayer may claim an ITC against the MBT tax liability for a percentage of the net capital 
investment paid or accrued for qualifying assets physically located in Michigan for use in a 
business activity.  MCL 208.1403(3).  Because the taxpayer/partnership has not made any 
additional investment in qualifying assets, no ITC may be claimed on the incoming partner's 
increase to his or her share of the partnership's asset basis.  
 
C56. When must a brownfield or historic preservation credit assignment be in place in 
order for the assignee to make the election to remain under the MBT? 
Beginning January 1, 2012, an MBT taxpayer is either of the following: 

(a) A person or [UBG] that has been approved to receive, has received, or has been 
assigned a certificated credit but is not subject to the tax imposed under part 2 of the 
income tax act … and that elects under section 500 to file a return and pay the tax 
imposed under this act, if any. 
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(b) A person or [UBG] that has been approved to receive, has received, or has been 
assigned a certificated credit and that elected under section 680 of the income tax act of 
1967, … to file a return and pay the tax imposed under this act, if any. [MCL 208.1117(5)] 

Thus, an assignee may be a taxpayer under the MBT so long as assignment is completed in 
accordance with the appropriate credit section of the MBT for the brownfield (section 437) or 
historic preservation (section 435) credits, and the taxpayer elects to file and pay the MBT. 

For a brownfield credit, other than a multi-phase credit, assignment must be made in the same 
tax year in which a certificate of completion is issued. For a multiphase credit, the credit may be 
assigned by component, once a component completion certificate is issued. For the historic 
preservation credit, assignment is made in the year in which the certificate of completed 
rehabilitation is issued. If a proper assignment is in place, the assignee may elect to remain under 
the MBT in accordance with the requirements of the certificated credit assigned, and the process 
of doing so varies by credit. 

The statute provides for both non-accelerated (traditional) and accelerated brownfield and historic 
preservation certificated credits. An assignee with a non-accelerated brownfield or historic 
preservation certificated credit may make the election in the year in which a credit is available and 
is permitted to remain taxable under the MBT until the qualifying credit and any carryforward of 
that credit are extinguished. An assignee with a multiphase brownfield credit under MCL 
208.1437(10) that makes the election is required to continue to file and pay the MBT until the 
certificated credit is complete and the credit is used up. 

For an accelerated brownfield or historic preservation certificated credit, the certificate of 
completion, assignment certificate, or component completion certificate (for a brownfield credit), 
or the certificate of completed rehabilitation, assignment certificate, or reassignment certificate 
(for an historic preservation credit) must be issued for a tax year beginning after December 31, 
2011. An accelerated credit may be claimed at any point in the tax year, or with the assignee's 
annual return.  

C57. Under MCL 208.1403(2), a taxpayer may claim a credit against the MBT equal to a 
specified percentage of the taxpayer’s “compensation in this state.”  What is the definition 
of “compensation in this state”? 
For purposes of the compensation credit, "compensation in this state" means actual 
compensation for that portion of the services that each of the taxpayer's employees provided at 
one or more locations in Michigan during the applicable tax year. Compensation for any services 
provided by an employee at a non-Michigan location may not be used to calculate the credit. In 
order to be entitled to the credit, the taxpayer must maintain adequate records to permit 
determination of the portion of services that each employee provided in Michigan and at other, 
non-Michigan, locations. 
  
C58.  In order to claim the farmland preservation credit under the Michigan Business Tax 
(MBT) for a tax year ending after December 31, 2011, must an eligible owner of land 
subject to a Farmland Development Rights Agreement (FDRA) or agricultural conservation 
easement make the election to remain under the MBT? 
Yes.  MCL 324.36109(2) allows the farmland preservation credit against the MBT to qualifying 
farmland owners. The farmland preservation credit is a certificated credit as that term is defined 
under section 107 of the Michigan Business Tax Act. MCL 208.1107(g).  Taxpayers holding certain 
certificated credits, such as farmland preservation credits, that have not been fully claimed or paid 
prior to January 1, 2012 may elect to file a return and pay the tax imposed by the MBT until the 
certificated credits and their carryforwards are used up.  Except for taxpayers holding qualifying 
historic preservation or brownfield certificated credits, a taxpayer is required to make the election 
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to continue under the MBT “for the taxpayer’s first tax year ending after December 31, 2011.”  MCL 
208.1500(1) and 206.680(1).  The election is irrevocable. 
 
Therefore, a taxpayer that wishes to claim an MBT farmland preservation credit must make an 
election for its first tax year ending after December 31, 2011, and file and pay under the MBT.  A 
taxpayer that filed a Corporate Income Tax (CIT) return for its first tax year ending after December 
31, 2011, did not make the MBT election and may not revoke its 2012 tax year CIT filing. 
 
A purchaser of land with an existing FDRA, an owner of land that will be subject to a new FDRA, 
or the purchaser of an agricultural conservation easement, where the agreement begins after 
December 31, 2011, may be eligible for a farmland preservation tax credit for that agreement only 
if the taxpayer has a certificated credit—whether another certificated farmland preservation 
agreement or another certificated credit—for which it previously made a valid MBT election.  The 
certificated credit(s) that enabled the initial election and any carryforwards from such credit(s) must 
not yet be used up and the MBT election must still be in effect. 
 
 
e-File  
  
E1. Will I be able to send attachments with the MBT e-file return?  
Yes.  Treasury will accept certain Portable Document Format (PDF) attachments with MBT e-filed 
returns.  A list of defined attachments is available on the e-file Web site at www.MIfastfile.org 
(select Business Taxpayer).  You will need to follow your software instructions for submitting 
attachments with an e-filed return.  
  
E2. Do I need a Customer Service Number (CSN) to e-file my MBT return?  
No.  Treasury is not issuing Customer Service Numbers (CSN) for MBT e-file.  The CSN issued 
for Single Business Tax e-file cannot be used for MBT e-file return submissions.  
  
For tax years 2009 and after, the signature process for MBT e-file returns is as follows:  
  
Fed/State (Linked) Returns:    
   
Michigan will accept the federal signature.  No additional signature documentation is required. 
   
State Stand Alone (Unlinked) Returns:  
   
Tax Professionals:  
Returns are signed by entering a PIN in the software after reading the perjury statement 
displayed in the software.  The PIN will be selected by the taxpayer, or the taxpayer may 
authorize their tax preparer to select the PIN.  
   
Form MI-8879-MBT (new for tax year 2009) will be printed and contain the PIN.  The tax preparer 
will retain the MI-8879-MBT in their records as part of the taxpayer’s printed return.   
   
Taxpayers (Online):    
Returns are signed by entering a PIN in the software after reading the perjury statement 
displayed in the software.  The PIN will be selected by the taxpayer.  
   
Form MI-8879-MBT will be printed and contain the PIN.  Taxpayers will retain the MI-8879-MBT in 
their records. 
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MBT State Stand Alone (SSA) e-filings submitted without a PIN will be rejected by the Treasury.  
The PIN must be entered in the software and included in the electronic file for all SSA filings.  Do 
not mail Form MI-8879-MBT to the Treasury and do not include Form MI-8879-MBT as an 
attachment with the e-file return.  Form MI-8453-MBT was discontinued starting with tax year  
2009.  
  
For tax year 2008,The signature process for MBT e-file returns is as follows:  
Fed/State (Linked) Returns:  
Michigan will accept the federal signature (scanned Form 8453 or the Practitioner PIN option).  
As long as there is an IRS submission ID that links the two returns together, it is considered a 
Fed/State filing.  Michigan does not require any additional signature documentation.  
  
State Stand Alone (Unlinked) Returns:  
State Stand Alone returns must be signed using the Michigan Business Tax e-file Authorization, 
Form 4665 (MI-8453-MBT).  The completed MI-8453-MBT must be included as a scanned 
attachment when transmitting the MBT return electronically.  
  
E3. What MBT forms are eligible for e-file?  
Treasury will support the following forms, schedules for MBT Fed/State e-file for tax year 2010.  
  
3581  Historic Preservation Tax Credit  
4567 Annual Return  
4568 Nonrefundable Credits Summary  
4569 Single Business Tax (SBT) Credit Carryforwards  
4570 Credits for Compensation, Investment, and Research and Development  
4571 Common Credits for Small Businesses  
4572 Charitable Contribution Credits  
4573 Miscellaneous Nonrefundable Credits  
4574 Refundable Credits  
4575 Loss Adjustment Worksheet for the Small Business Alternative Credit  
4577 Schedule of Shareholders and Officers  
4578 Schedule of Partners  
4580  Unitary Business Group Combined Filing Schedule for Standard Members  
4582 Penalty/Interest Computation for Underpaid Estimated Tax  
4583 Simplified Return  
4584 Election of Refund or Carryforward of Credits  
4585 Investment Tax Credit Recapture From Sale of Assets Acquired Under Single Business 

Tax  
4586 Schedule of Business Activity Protected Under Public Law 86-272  
4587 Schedule of Recapture of Certain Business Tax Credits and Deductions  
4588 Insurance Company Annual Return for Michigan Business and Retaliatory Taxes  
4590  Annual Return for Financial Institutions  
4594 Farmland Preservation Tax Credit  
4595 Renaissance Zone Credit Schedule  
4596 Miscellaneous Credits for Insurance Companies  
4752  Unitary Business Group Combined Filing Schedule for Financial Institutions  
  
E4. I don't use software to prepare my MBT return.  Am I required to e-file?  
If you are preparing your MBT return yourself and do not use computer software, then you are not 
required to e-file.  E-file provides the best possible level of service. MBT paper returns will take 
longer to process. Also, account resolution for MBT e-file returns is given priority over paper 
returns.   
  

Appellee's App'x
Vol II, p 1189

R
EC

EIV
ED

 by M
SC

 5/25/2022 9:09:54 PM



 

  - 66 -  

Beginning with the 2010 tax year, Michigan will have an enforced Michigan Business       
Tax (MBT) e-file mandate. 
  
Developers producing MBT tax preparation software and computer-generated forms must 
support e-file for all eligible Michigan forms that are included in their software package.  All 
eligible MBT returns prepared using tax preparation software or computer-generated forms must 
be e-filed.  
  
Treasury will not process computer-generated paper returns that are eligible to be e-filed.  A 
notice will be mailed to the taxpayer indicating that their return was not filed in the proper form 
and content and must be e-filed.  Payment received with a paper return will be processed and 
credited to the taxpayer’s account even when the return is not processed.  
  
E5. Do I have to mail anything to Treasury?  
If you are expecting a refund, there are no paper forms to mail to Treasury.  If your return requires 
payment, you will need to include Form MBT-V, MBT e-file Annual Return Payment Voucher (Form 
4576), with your payment.  
  
You may also make your payment using the Electronic Funds Transfer (EFT) online payments 
process for ACH Debit filers.  The existing touch tone telephone payment process will continue to 
be available.  For more information about the online payments process, visit our Web site at 
www.michigan.gov/biztaxpayments.  
  
E6. I have a Michigan-issued TR Number.  Am I eligible for e-file?  
No.  MBT Fed/State e-file is only available to those taxpayers using a Federal Employer 
Identification Number (FEIN).  Information and forms to apply for a FEIN may be obtained at 
www.irs.ustreas.gov/business or call the IRS at 1-800-929-4933 and register over the phone.  
  
E7. My software does not support the State Stand Alone method for e-file and I am not e-
filing my federal return.  What should I do?  
We encourage you to e-file both your federal and Michigan returns.  However, if you are not e-
filing your federal return and your software does not support State Stand Alone e-file, you will 
need to mail your return to the address provided in the instruction book.  
  
E8. How do I know if my Michigan return was Accepted or Rejected?  
Treasury will generate an acknowledgement for all returns received.  The acknowledgement for 
the Michigan return will be made available to the transmitter within three business days after 
successful transmission to the IRS.  Transmitters who transmit for EROs and preparers must 
notify taxpayers of the Michigan acknowledgment at the time of receipt.  
  
E9. In previous years I have utilized the Direct portal for my SBT returns.  Can I transmit 
my MBT return using the Direct portal?  
No.  All MBT returns will be transmitted through the IRS Modernized e-File (MeF) program.  The 
Direct portal can only be utilized for prior year SBT filings as supported by your software.  
  
E10. What should I do when I owe tax and want to e-file my Michigan Business Tax return? 
The payment options available for MBT e-file returns are:   
  

Electronic Funds Transfer (EFT).  Online payments are now available for ACH Debit filers.   
Information on the EFT process as well as the EFT Debit Application (form 2248) and EFT 
Credit Application (form 2328) are available on Treasury’s Web site at 
www.michigan.gov/biztaxpayments.  Fax your completed application to (517) 636-4378.  
Please allow 4 weeks for processing.  
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Paper Payment Voucher.  Taxpayers who choose to mail their payment must include form 
MBT-V,   MBT E-file Annual Return Payment Voucher with the payment.  Copies of federal 
and Michigan returns or schedules should not be mailed with form MBT-V.  

  
E11. Is there a penalty for failing to comply with the MBT e-file mandate?  
Treasury will not accept the paper filing of a computer-generated MBT return that is eligible for e-
file.  If a preparer or taxpayer submits a computer-generated paper MBT return that is eligible for 
e-file, Treasury will not process the return and notification will be mailed to the taxpayer.  
Payment received with a paper return will be processed and credited to the taxpayer’s account 
even when the return is not processed.  
  
E12. Where can the policy and language of the MBT e-file mandate be found?  
Mandate information will be available on Treasury’s Web site and in the appropriate forms and 
publications for tax year 2010.  
  
E13. What should the taxpayer or preparer do when their e-filed MBT return is rejected? 
Taxpayers and preparers should review the e-file acknowledgement rejection reason and if 
possible correct and retransmit the return electronically.  If the return cannot be corrected and 
retransmitted, Form 4833, Michigan Business Tax E-file Exceptions, must be attached to the front 
of the paper filing or it will not be processed.  Form 4833 will be generated by your software.  
  
E14. What does Treasury expect software developers to do to help enforce the MBT e-file 
mandate?  
Treasury is communicating the MBT e-file mandate to software developers with the expectation 
that they will support e-file for all eligible forms and inform their customers of the mandate 
requirements.  
  
E15. Are there any waivers or exceptions to the mandate?  
Treasury recognizes that there are conditions which make a return ineligible for e-file.  When the 
computer-generated MBT return meets one or more of the Treasury-recognized e-file exceptions, 
the taxpayer may have to complete and attach Form 4833, Michigan Business Tax E-File 
Exceptions, to the front of their return or the paper filing will not be processed.  Form 4833 will be 
generated by your software.  
  
Attach Form 4833 to a computer-generated paper return that meets one or more of the Treasury-
recognized e-file mandate exceptions.  Treasury-recognized exceptions at the time of this 
printing include, but are not limited to:  
  Taxpayer is filing one or more of the following forms:  

o  Qualified Affordable Housing Seller’s Deduction (Form 4579)                                                                                               
o  Tribal Agreement Ownership Schedule (Form 4597)                 
o  Tribal Agreement Apportionment (Form 4598)  

  Return was prepared by a preparer who has been suspended or denied 
acceptance to participate in the IRS or does not have an Electronic Filing 
Identification Number (EFIN).  

  Return was rejected by Michigan or IRS and there is no way to correct and 
resubmit the return electronically and software does not support State Stand 
Alone.  

   Taxpayer’s federal return contains a form that is not eligible for e-file and the 
software does not support State Stand Alone e-file.   
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The following are also Treasury-recognized exceptions.  However, do not attach Form     
4833 to an MBT paper return that meets one or more of the following conditions:  

   The taxpayer is filing a Unitary Business Group (UBG) return.  However, 
whenever possible, the preferred method is e-file.  
The taxpayer has an organization type of Individual or Fiduciary.  
The taxpayer does not have a Federal Employer Identification Number 
(FEIN).  
The return is completed by hand (with pen or pencil).  
The return is completed using forms from Treasury’s Web site or Michigan       

 tax instruction books.  
  
Additional information will be published on Treasury's Web sites www.michigan.gov/taxes and 
www.MIfastfile.org as it becomes available.  
  
E16. What types of companies/businesses are covered by the MBT e-file mandate?  
All computer-generated MBT returns that are eligible for e-file must be e-filed.  Treasury-
recognized exceptions are noted on Form 4833, Michigan Business Tax E-file Exceptions.  
Form 4833 will be generated by your software.  
  
E17. What legal authority is there for enforcing the mandate?  
The Tax Act authorizes the State Treasurer to prescribe e-file as the only acceptable way of filing 
MBT returns that are eligible for e-file.  The MBT Act 36 of 2007 states:  
  
Sec. 505  
(1) An annual or final return shall be filed with the department in the form and content prescribed 
by the department by the last day of the fourth month after the end of the taxpayer’s tax year.  
Any final liability shall be remitted with this return.  A taxpayer, other than a taxpayer subject to 
the tax imposed under chapter 2A or 2B, whose apportioned or allocated gross receipts are less 
than $350,000.00 does not need to file a return or pay the tax imposed under this act.  
  
Sec. 509  
(1) At the request of the department, a taxpayer required by the internal revenue code to file or 
submit an information return of income paid to others shall, to the extent the information is 
applicable to residents of this state, at the same time file or submit the information in the form and 
content prescribed to the department.  
  
E18. Will Michigan offer a free solution for MBT e-file?  
No, not at this time.  Michigan will continue to exclusively support fed/state e-file for MBT  
  
E19. Will there be a monetary penalty for failure to comply with the MBT e-file mandate?   
No.  However, if a preparer or taxpayer submits a computer-generated paper MBT return that is 
eligible for e-file, Treasury will not process the return and a notification will be mailed to the 
taxpayer.  Payment received with a paper return will be processed and credited to the taxpayer’s 
account even when the return is not processed.  
  
E20. Will there be a penalty for software developers if they allow a taxpayer or preparer to  
file a paper MBT return prepared using their software?  
No. However, a notice will be mailed to the taxpayer indicating the MBT return was not filed in the 
proper form and content and must be e-filed. Payment received with a paper return will be 
processed and credited to the taxpayer's account even when the return is not processed. To 
avoid a negative reaction from their customers, software developers will want to comply with the 
mandate and clearly market the mandate to their customers. 
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E21. Will all software companies be required to support MBT e-file?  
Yes.  If they do not support MBT e-file for the eligible forms that are included in their software 
package, we will not accept their paper returns unless they meet the criteria of one or more of the 
Treasury- recognized exceptions on Form 4833, Michigan Business Tax E-file Exceptions.  Form 
4833 will be generated by your software.  
  
E22. If software is capable of computing a bottom line tax without supporting a necessary 
schedule, will the taxpayer be able to paper file the computer-generated MBT return and 
include a handwritten copy of the unsupported schedule, or will the entire MBT return 
have to be handwritten?  
With the exception of MBT returns filed by fiduciary filers and sole proprietorships, e-filed returns 
that have been rejected and cannot be corrected and retransmitted, and Treasury-recognized 
exceptions from e-file, computer-generated paper returns or schedules will not be accepted for 
any e-file eligible MBT returns.  
  
E23. Can rejected returns that cannot be corrected and retransmitted and returns that fall  
under one of the Treasury-recognized exceptions be paper filed on computer-generated 
forms?  
Yes.  Form 4833, Michigan Business Tax E-file Exceptions, must be attached to the front of the 
paper filing or it will not be processed.  Form 4833 will be generated by your software.  
  
E24. If Treasury sends a notice to the taxpayer for paper filing an MBT return, will the 
return be considered late if that taxpayer does not then submit the e-filed return before the  
filing due date?  
As long as all tax due is paid by the due date, there will be no late penalty assessed.  
  
E25. Will a rejection at the federal level allow an MBT return to be paper-filed?  
Yes.  If the MBT return was part of a Fed/State e-file submission, and                                         

 the federal return was rejected by the IRS and there is no way to correct and resubmit 
 the federal return, and/or                                                                                                           

 the software does not support State Stand Alone.  
  

E26. What if the federal return cannot be e-filed?  Will an MBT State Stand Alone return be 
required?  
If the federal return cannot be e-filed, Treasury will accept a paper MBT return for the 2010 tax 
year.  A completed Form 4833, Michigan Business Tax E-file Exceptions, must be attached to the 
front of the return.  Form 4833 will be generated by your software.  
  
Beginning with the 2011 tax year, the MBT return must be e-filed as a State Stand Alone 
submission if the federal return cannot be e-filed.  
  
E27. If an MBT return and attachments exceed the file size limitations, would Michigan  
prefer to receive the return electronically, without attachments, or would it be better to  
send a paper MBT return with attachments?  
A paper return should be filed with a completed Form 4833, Michigan Business Tax E-file 
Exceptions, attached to the front.  Form 4833 will be generated by your software.  
  
E28. How will Treasury ensure that all developers are complying with the MBT e-file 
requirements?  
With the cooperation and assistance from both preparer groups and software developers, we 
anticipate the volume of taxpayers not complying with the mandate to be very small. Further, with 
the assistance of software developers in advising their customers about the mandate we do not 
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foresee compliance with the mandate being an issue.  However, Treasury will monitor paper-filed 
MBT returns for compliance.  
  
E29. Is the MBT e-file mandate on the taxpayer, the preparer or the software developer? 
Beginning with the 2010 tax year, Michigan will have an enforced Michigan Business Tax (MBT) 
e-file mandate. 
  
Developers producing MBT tax preparation software and computer-generated forms must 
support e-file for all eligible Michigan forms that are included in their software package.  All 
eligible MBT returns prepared using tax preparation software or computer-generated forms must 
be e-filed.  
  
Treasury will not process computer-generated paper returns that are eligible to be e-filed.  A 
notice will be mailed to the taxpayer indicating that their return was not filed in the proper form 
and content and must be e-filed.  Payment received with a paper return will be processed and 
credited to the taxpayer’s account even when the return is not processed.  
  
For this process to be successful and have the least possible impact will require participation by 
taxpayers, preparers and the software developers.  
  
E30. Will Treasury still provide fillable MBT forms on the Web?  
No.  Fillable MBT forms will not be provided on the Web.  
  
E31. Will Treasury mail MBT instruction booklets to taxpayers for the 2010 tax year?  
No.  However, MBT forms and instruction booklets are available on Treasury’s Web site at 
www.michigan.gov/mbt.  
  
E32. Will Treasury provide a form allowing the taxpayer to opt out?  
No.  The taxpayer’s method for opting out is to file a handwritten paper MBT return.  
  
E33. Does the MBT e-file mandate include sole proprietorship returns filed by individuals? 
No.  Sole proprietorship returns filed by individual and fiduciary MBT filers who are not part of a 
Unitary Business Group (UBG) will not be subject to the e-file mandate.  
  
E34. No.  Sole proprietorship returns filed by individual and fiduciary MBT filers who are 
not part of a Unitary Business Group (UBG) will not be subject to the e-file mandate.  
Yes.  However, whenever possible, the preferred method is e-file.  Software developers will not be 
required to support e-file for the following forms:  Unitary Business Group Combined Filing 
Schedule for Standard Members (Form 4580) and Unitary Business Group Combined Filing 
Schedule for Financial Institutions (Form 4752).  
  
E35. Is developer testing required if I am a large taxpayer that develops proprietary  
software to prepare and e-file my MBT return?  
Yes.  Please see publications 4672, Michigan Business Tax Fed/State e-file Specifications, and 
Software Developer Guide and 4673, Michigan Business Tax (MBT) MeF Test Package for 
Software Developers, located on the software developer secure Web site for more information.   
  
For access to the secure Web site, review Policy ET-03066 Substitute Printed, Computer-  
Generated, Electronic Filing, and 2-D Barcode Forms/Software and follow the instructions for 
requesting a username and password.  New usernames and passwords are assigned each year 
for access to the secure Web site.  
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Film Credits  
  
Fi1. The MBT’s film production credit (MCL 208.1455) provides, in part, a credit calculated 
as a specified percentage of “direct production expenditures”.  How will the criteria 
expressed in the definition of “direct production expenditures” (MCL 208.1455(12)(c)) be 
applied?  
A qualifying “direct production expenditure” must satisfy four criteria.  It must be i) made in this 
state, ii) not a qualified personnel expenditure, iii) directly attributable to the production or 
distribution of a “qualified production,” and iv) subject to taxation in this state.  MCL 
208.1455(12)(c). 
  
All four criteria must be met for the expenditure to qualify for the film production credit.  This FAQ 
will focus on the first criteria:  that the expenditure be “made in this state”.  
  
The phrase “made in this state” is not defined in the statute.  The term “made in this state” 
requires that the expenditure have a substantive relationship to the State of Michigan to achieve 
the overarching purpose of the film industry tax credits:  stimulation and growth of Michigan’s 
economy.  This means generally that Michigan’s economy must directly benefit in some way from 
the expenditure, and particularly, that Michigan-based businesses are benefited rather than out-
of-state businesses.  
  
The phrase “made in this state” is generally interpreted to require that eligible expenditures meet 
the following standards:   
   
1) Tangible personal property and services must be acquired by the production company from a 

source within Michigan.   
2) Services must be wholly performed within Michigan.   
3) A “source within Michigan” requires an established level of physical presence that includes 

both a non-temporary “bricks and mortar storefront”, and at least one full time permanent 
employee.  “Non-temporary” and “permanent” will generally be indicated by a presence of at 
least one year.  The one year standard would be met with a prior presence as well as a 
planned future presence evidenced by a documented commitment such as entering into a one 
year lease for office space.  

4) The requisite physical presence of a qualified vendor business, and the transaction at issue 
must have a nexus.  Michigan physical presence unrelated to the transaction would not satisfy 
the criteria of “made in this state”.  

5) Simple pass through transactions will not qualify as “direct production expenditures” “made in 
this state”.  Generally, the existence of an added markup by the Michigan business that is 
consistent with industry norms will give evidence the transaction has economic substance in 
Michigan and is not merely a pass through transaction.  

  
Fi2.  

a) Is a fee paid to a business located outside Michigan for processing a film  
production company’s payroll at a location outside Michigan a qualified expense?  

b) If not, does the answer change if an employee or agent is present in Michigan to 
handle the data transfer?  

c) Does the answer change if the payroll processing business is the “employer of 
record” for the employees whose payroll is being processed?  

a) No, a fee paid to a business located outside Michigan for processing a film production 
company’s payroll at a location outside Michigan is not a qualified expense.  To qualify as  
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a “direct production expenditure” the expenditure for a service must be made in this state.  
To be “made in this state” a service must be wholly performed within Michigan.  The 
payroll processing business does not have the required physical presence in Michigan.  

b) The answer would not change if the payroll processing business caused an employee or 
agent to be present in Michigan to handle the data transfer.  The payroll processing 
business would still not have the required level of physical presence in Michigan and 
would not have any substantive relationship to Michigan.  If the payroll processing 
business did establish the required level or physical presence in Michigan, the 
expenditure would qualify only if the payroll services were entirely performed in Michigan.  

c) The answer would not change if the payroll processing business is the “employer of 
record” for the employees.  The nature of the transaction remains substantially that of 
payroll processing because the true employer of the employees whose payroll is being 
processed is the film production company.  

  
Fi3. Is the expense for production insurance paid to an out-of-state insurance company 
through a Michigan based broker/agent a qualified direct production expenditure?  
Yes, this expenditure would qualify under the specific language in the statute.  “Payments to 
vendors doing business in this state” is defined in the statute to include expenditures for 
insurance coverage or bonding, “if purchased from an insurance agent based in this state.”  
MCL 208.1455(12)(c)(i)(G).  “Based in this state” will be interpreted to mean that the insurance 
agent must have a bricks and mortar storefront in Michigan with at least one full time employee.  
The general one year standard will also apply to the insurance agent’s physical presence.  
  
Fi4. Does the purchase of tangible personal property through an 800 number answered 
outside of Michigan and delivered from a warehouse outside of Michigan qualify as a 
direct production expenditure if the seller collects and remits Michigan sales/use tax?  
While a qualifying direct production expenditure must be subject to taxation in this state, the 
company from whom the tangible personal property is purchased must have the required 
physical presence in Michigan to meet the standard of being an expenditure “made in this state”.   
Purchases of tangible personal property generally are “made in this state” if acquired from a 
source established for at least one year within Michigan that has a bricks and mortar storefront 
and at least one full time employee.  It is not sufficient that the transaction is subject to Michigan 
sales/use or other tax if the other requirements are not also satisfied.  However, if the seller does 
have the required physical presence in Michigan, and as long as the tangible personal property is 
shipped to the seller’s Michigan storefront or the transaction has some other nexus with the 
seller’s physical presence, it is irrelevant that the 800 number phone call may have been 
answered outside of Michigan, or that the tangible personal property is shipped from a 
warehouse that is located outside Michigan.  
  
Fi5. Is the rental of specialized motion picture equipment from a vendor located outside 
Michigan (and whose inventory is also located outside Michigan) a qualified direct 
production expenditure if the rental is handled by a Michigan based rental vendor?  
Rentals of equipment are not treated differently from sales/purchases of equipment.  As such, if 
the transaction occurs between the qualified film production company and a Michigan based 
rental business that has the required level of physical presence in Michigan, the expenditure 
would qualify for credit.  Among the standards that must be met is the existence of a Michigan 
bricks and mortar storefront and at least one employee for at least one year.  It would also 
require demonstration that the transaction had some economic substance and was not merely a 
pass through transaction.  This standard is generally met by existence of an industry norm 
markup by the Michigan vendor, and would be further demonstrated if the Michigan vendor and 
vendor outside Michigan were unrelated.  
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Fi6. Tax Return Filing: a) Is a taxpayer required to file an MBT tax return in order to obtain 
a film credit or refund?; b) If so, may the return be filed early (before the end of the return 
year)?  
a) Yes, a taxpayer is required to file an MBT return in order to obtain a film credit or refund.  
b) No, the MBT return may not be filed early before the end of the return year.  A taxpayer may 

only claim the credit, and any refund may be obtained, only upon the filing of the annual return 
at the end of the return year.  

  
In order to qualify for and  to claim the film production credit and to determine whether a refund 
amount is due, the eligible production company must determine its tax liability for the tax year, 
and must claim the credit only after all other credits under the MBT are claimed.  The 
determination of the company’s tax liability for the tax year and the exercise of other MBT credits 
can only be accomplished through the filing of an MBT tax return with the Department.  
Therefore, an eligible production company seeking to claim a film production credit or to obtain a 
refund from the credit must file a return with the Department.  
  
Further, a taxpayer may not file an early MBT return in order to claim the credit or obtain a refund.  
As discussed above, the tax liability for the tax year must be determined and all other credits 
available to the taxpayer must be taken before any of the film credits can be taken.  MCL 
208.1455(7), MCL 208.1457(7) and (8), and MCL 208.1459(7) and (8).  This effectively can be 
accomplished only in a final annual return.  An early return would not enable the qualifying 
taxpayer to determine its tax liability for the tax year nor permit the application of all other credits.  
Early filing of a return is also not feasible for unitary business groups due to additional complexity 
calculating tax bases and obligations for these unitary groups on the required combined return.  
Accordingly, a taxpayer seeking to claim a credit or obtain a refund may not file an early return.  
  
Fi7. Does a production company that fails to withhold or insure that the personal services 
company (“PSC”) or professional employment organization (“PEO”) withholds lose an 
otherwise available film credit?    
Yes, an eligible production company that fails to withhold individual income taxes as required 
under MCL 206.351, or fails to insure that the PSC or PEO the production company uses 
withholds, may be denied the otherwise available film credit.  Failure by the eligible production 
company to properly withhold would be deemed a delinquency on the part of the eligible 
production company as to a debt or obligation to the state of Michigan, and is cause to disqualify 
the company for the tax credit.  However, the eligible production company could still qualify for 
the tax credit if the company cures the delinquency prior to and as a pre-requisite condition of the 
Film Office entering into an agreement for the provision of the credit and the issuance of the 
certificated credit.   
  
One of the requirements to qualify for film credits is that the production company (or taxpayer, in 
the case of the infrastructure credit) “not be delinquent in a tax or other obligation owed to this 
state or be owned or under common control of an entity that is delinquent in a tax or other 
obligation owed to this state.”  MCL 208,1455(1)(e); MCL 208.1457(1)(e); and MCL  
208.1459(1)(e).  For each of these credits, the “no delinquency” requirement must be met in order 
for the Film Office both to enter into an agreement with the eligible production company (or 
taxpayer, in the case of the infrastructure credit) and to give the certificated credit to an eligible 
production company.  Therefore, if an eligible production company (or taxpayer, in the case of the 
film infrastructure credit) fails to withhold taxes, an agreement may not be entered into for the 
credit nor may a credit certificate be issued. 
  
However, where an eligible production company (or taxpayer, in the case of the film infrastructure 
credit) fails to withhold, and thus is delinquent on a tax or other obligation to the state, the 
occurrence of the delinquency is not forever fatal to the company (or taxpayer) qualifying for the 
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tax credit.  The eligible production company (or taxpayer) can cure the delinquency by paying the 
withholding taxes (and any interest and penalties) as a pre-requisite condition for entering into an 
agreement for a credit or having the credit certificate issued.  Once the delinquency no longer 
exists, the eligible production company (or taxpayer, in the case of the infrastructure credit) 
satisfies the “no delinquency” requirement for qualifying for the credit.  
  
To the extent a PSC or PEO does not withhold payments to it for services of a performing artist or 
crew member that qualify for the credit, such payments are subject to withholding by the eligible 
production company.  Accordingly, an eligible production company must ensure that any PSC or 
PEO with which it contracts to provide personnel to a production must withhold for such 
personnel provided in order to obtain the credit.  The state’s grant of a credit or refund is 
premised upon the agreement and relationship with the eligible production company (or taxpayer) 
for the credit, and it is the eligible production company’s (or taxpayer’s) obligation to ensure 
compliance with the withholding requirement in order to qualify for the credit. 
  
Fi8. Do non-permanent fixtures such as honeywagons (a type of multi-room trailer used by 
film and television productions) and star trailers (larger trailers typically used by 
celebrities) qualify for the infrastructure credit?  
No, the infrastructure credit is designed to promote the building of a film and digital media 
industry infrastructure in Michigan.  The credit is not available for mobile tangible assets, such as 
honeywagons and trailers that are designed to be moved from location to location.  
  
The film infrastructure credit is available for 25% of a taxpayer’s “base investment” in a “qualified 
film and digital media infrastructure project” in Michigan.  MCL 208.1457(2).  Base investment is 
defined as the cost of depreciable tangible assets and includes the cost of fabrication and 
installation,  
  

provided that the assets are physically located in this state for use in a business activity 
in this state and are not mobile tangible assets expended by a person in the development 
of a qualified film and digital media infrastructure project.  MCL 208.1457(11)(a) 
[emphasis added].  

  
The term “qualified film and digital media infrastructure project” means  
  

a film, video, television, or digital media production and postproduction facility located in 
this state, movable and immovable property and equipment related to the facility, and 
any other facility that is a necessary component of the primary facility. A qualified film 
and digital media infrastructure project does not include a movie theater or other 
commercial exhibition facility….  MCL 208.1457(11)(d) [emphasis added].  

  
Thus, the infrastructure credit is intended for immovable or movable but not mobile property or 
equipment located in this state.  The terms “immovable”, “movable” and “mobile” are not defined 
in the credit or elsewhere in the MBT but have distinct meanings.  The Department will use the 
common meanings of these words as follows:  
  
“Immovable” property is “property that cannot be moved; an object so firmly affixed to the land 
that is it regarded as part of the land.” Blacks Law Dictionary, 8 ed.  This is property that will not 
or cannot be removed from the real estate to which it is fixed without significant damage to the 
property.  Generally, this will mean buildings, such as soundstages or backlots that will remain 
affixed to the land after a film project is completed. 
  
“Movable” property is “property that can be moved or displaced.” Id.  This is property that can be 
moved but may not move easily or on its own.  This category will typically include personal 
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property that can be built for use in a particular film project but then could be removed if 
necessary, with some disassembly, once the project is complete.  Examples of this category 
might include dolly tracks and collapsible stages.   
  
“Mobile” property is property “normally used in more than one jurisdiction . . .” Blacks Law 
Dictionary, 8th ed.  There is also a key difference between “movable” and “mobile.”  Movable 
denotes capacity for being moved without implying great facility for movement.  Mobile stresses 
such facility.  Mobile is designed expressly for ready movement.  
  
Mobile, thus, means personal property that either can move under its own power, such as a 
motor-home type trailer with wheels and an engine, or personal property that can be easily 
moved or is designed for easy movement, such as a non-affixed trailer which is designed to be 
hauled away.  A further distinction between mobile and movable, which is recognized by the 
statute, is that fabrication and/or installation costs will be associated with movable property but 
not mobile property.  
  
Honeywagons, which are large motor-homes, or trailers that can be readily transported to other 
jurisdictions and larger trailers that are equally mobile do not qualify for the credit.  Furthermore, 
the movable/mobile distinction applies to all assets that are a part of the “base investment.”  
Therefore the credit is not available for any asset, including equipment that is a mobile asset.  
  
Fi9. Are fringe benefits paid to crew members such as the employer’s share of FICA, 
health insurance, and so forth eligible for the Film Production Credit?  If so, are these 
expenditures considered “direct production expenditures” eligible for a 40% - 42% credit, 
or are they “qualified personnel expenditures” eligible for a 30% credit?  
Fringe benefits such as those described are eligible for the Film Production Credit, but whether 
they qualify as “direct production expenditures” or “qualified personnel expenditures” depends 
upon whether the crew members are above or below the line, and whether they are residents of 
Michigan.  
  
Section 455 of the MBT, the Film Production Credit, contemplates two types of expenditures by 
production companies that are eligible for the credit:  “direct production expenditures” and 
“qualified personnel expenditures.”  Direct production expenditures are eligible for a 40% - 42% 
credit while qualified personnel expenditures are eligible for a 30% credit.  MCL 208.1455(2).  
Both types of expenditures include a compensation component.  
   
A “qualified personnel expenditure” is defined under the statute as:  
  

an expenditure made in this state directly attributable to the production or distribution of a 
qualified production that is a transaction subject to taxation in this state and is a payment 
or compensation payable to below the line crew for below the line crew members who 
were not residents of this state for at least 60 days before approval of the agreement … 
not to exceed $2,000,000 for any 1 employee or contractual or salaried employee who 
performs services in this state for the production of a qualified production, including … :  

  
(i) Payment of wages, benefits, or fees.  

MCL 208.1455(12)(j).  
  
A “direct production expenditure” is defined under the statute as:  
  

[an] expenditure made in this state that is not a qualified personnel expenditure directly 
attributable to the production or distribution of a qualified production that is a transaction 
subject to taxation in this state, including … :  
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(ii)  Payments and compensation, not to exceed $2,000,000 for any 1 employee or 
contractual or salaried employee who performs services in this state for the 
production or distribution of a qualified production, including … :  

  
(A) Payment of wages, benefits, or fees for talent, management, or labor.  
  
MCL 208.1455(12)(c).  
  
“Below the line crew” is defined in section 459 of the MBT, and generally refers to technical crew 
members such as camera operators, best boys, lighting technicians, set dressers, sound editors, 
and similar personnel.  Below the line crew does not include producers, directors, writers, or 
actors.  MCL 208.1455(10)(a).  
  
Accordingly, reading the various definitions together, fringe benefits paid by a production 
company to below the line crew members who were not residents of Michigan for at least 60 days 
before approval of the agreement between the production company and the Michigan Film Office 
(described in subsection 3 of the Film Production Credit) will be qualified personnel expenditures 
eligible for a 30% credit.  Fringe benefits paid to above the line crew members, such as 
producers, directors, writers, and actors, as well as fringe benefits paid to below the line crew 
members who were residents of Michigan for 60 days or more before approval of the agreement 
between the production company and the Film Office will be direct production expenditures 
eligible for a 40% - 42% credit.  In both cases, total payments to any one employee are capped 
for purposes of the credit at $2,000,000.  MCL 208.1455(12)(c)(ii); 208.1455(12)(j). The 
differences between the compensation components of the two types of expenditures were 
designed, in part, to encourage production companies to employ Michigan residents when hiring 
below the line crew members.  
  
Fi10. MCL 208.1455 provides for an MBT Film Production Credit "equal to 42% of direct 
production expenditures for a state certified qualified production in a core community."  
What exactly does "in a core community" mean?"  Where the production is filmed?  Where 
the production office is located?  Where the production expenditures are made?    
The phrase "in a core community" shall generally be interpreted to require that qualifying 
expenditures meet the following standards:   
  

1. Tangible personal property and services must be acquired by the production company 
from a source within a core community (although the tangible personal property may then 
be used elsewhere.)   

  
2. Qualifying services must be both procured from a source within a core community and 

wholly performed in a core community. 
  

3. Being "in a core community" requires an established level of physical presence of a 
vendor that includes both a non-temporary "bricks and mortar storefront" and at least one 
full time permanent employee.  "Non-temporary" and "permanent" will generally be 
indicated by a presence of at least one year.  The one year standard would be met with a 
prior presence as well as a planned future presence evidenced by a documented 
commitment such as entering into a one year lease for office space.  

  
4. The requisite physical presence of a qualified vendor business and the transaction at 

issue must have an actual connection with the core community.  A physical presence in 
the core community unrelated to the transaction would not satisfy the criteria of "in a core 
community."  For example, transactions with a vendor that had retail outlets in a core 
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community devoted to providing film development and digital media film prints to a 
consumer market would not qualify for the higher core community credit percentage for 
transactions where movie quality film is sold to a film production company from a vendor 
location outside the core community.   

  
5. Simple pass through transactions will not qualify as "direct production expenditures" "in a 

core community."  Generally, the existence of an added markup by the business in the 
core community that is consistent with industry norms will give evidence the transaction 
has economic substance in the core community and is not merely a pass through 
transaction.  

  
Fi11. For purposes of the Film Production Credit, a production company or its designated 
payroll company has an obligation to withhold Michigan payroll taxes on wages paid to 
employees working on a Michigan production.  Similarly, a production company must also 
withhold from payments made to a PEO or PSC if the PEO or PSC does not withhold for  
their employees.  If an employee on the production is a resident of a state with a reciprocal 
tax agreement with Michigan (i.e. Illinois, Indiana, Ohio, Kentucky, Wisconsin, and 
Minnesota), and no Michigan tax is withheld, are wages paid to the employee eligible for 
the film credits even though there is no withholding as a result of the reciprocal  
agreement?  
Yes.  The Film Production Credit provides that compensation-related payments to performing 
artists and crew members will qualify as “direct production expenditures” or as “qualified 
personnel expenditures” eligible for the tax credit if individual income taxes (payroll taxes) are 
withheld from all payments received by the performing artists or crew members “that are subject 
to taxation under the income tax,” and that the taxes withheld are properly paid to the state of 
Michigan.  MCL 208.1455(12)(c)(ii)(B); 208.1455(12)(j)(ii).  Similarly, a production company is 
required to withhold on payments made to a PEO or PSC if the PEO or PSC does not withhold 
for their employees. 
  
If an employee of an eligible production company, PEO or PSC is a resident of a reciprocal state, 
payments made to that employee would be “subject to taxation under the income tax”, however 
pursuant to reciprocal agreements Michigan has entered into with other states there would be no 
obligation for the production company, PEO, PSC, or a designated payroll company to withhold 
Michigan income taxes on compensation payments made to that employee.  Accordingly, even 
though Michigan payroll taxes would not have been withheld on payments made to that 
employee, those payments would still be eligible for the Film Production Credit.  
  
Fi12. Does a production company’s interest expense associated with production financing 
qualify as a direct production expenditure that is eligible for the Film Production Credit?  If 
so, does capitalized interest qualify?  Does interest that continues to accrue post-
Michigan activity qualify?  
Yes, a production company’s interest expense associated with production financing will qualify as 
an expenditure eligible for the Film Production Credit, if the expense otherwise satisfies the 
established requirements for a “direct production expenditure” as expressed in FAQ #Fi1.  
However, capitalized interest would not qualify, unless it has actually been paid.  Continuing 
interest on the loan would continue to qualify, as long as the expense continued to satisfy the 
requirements stated in FAQ #Fi1 for a “direct production expenditure.”    
  
With respect to a production loan, these standards require (i) that the financing be obtained from 
a bank or other lender with a bricks and mortar storefront and at least one full time employee and 
one year of physical presence in Michigan, (ii) that all loan services are performed in Michigan, 
and (iii) that an appropriate rate of interest is charged to the production company.  However, 
because only expenditures qualify for the credit, only production loan interest that has actually 
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accrued and been paid by the production company will be eligible for the credit.  Also, if a 
production company obtains a qualified Michigan production loan, shoots a limited part of the 
production in Michigan, and then applies for its postproduction certificate shortly after the 
Michigan portion of the production is finished, but before the loan is fully repaid, only interest paid 
up to that point will be an eligible expenditure.  Similarly, capitalized interest will not be eligible for 
the credit, since payment of such interest is deferred to a future date.  
  
Fi13. Film production companies with existing credit agreements that were approved have 
found that they have underestimated their Michigan budgets.  What is the process to 
address this situation, and what procedure should be followed?  
Production companies should submit a simple addendum in a letter format to the Michigan Film 
Office that references the original agreement (i.e., by date and unique project number) and 
contains a) a statement that the addendum is a modification to the expenditures listed in the 
existing agreement and the reasons why the original budget will be exceeded, b) a revised 
budget (utilizing the same categories as those that appear in the agreement), c) revised 
projections for Michigan production expenditures and total production expenditures, d) a revised 
estimated credit amount identifying the increase in credit amount, and e) new signatures by 
authorized representatives of the production company.  Approval of the request is not automatic, 
and the State will respond with a letter authorizing additional film production credit amounts if 
approved.  The approval request must be made in advance of the additional expenditures being 
made (i.e. before the initial approved budget has been fully expended) to qualify for additional 
credit.  Expenditures made prior to written approval of additional credit by the state will not qualify 
for credit.  
  
Fi14. Are per diem expenses, living allowances, and car and meal allowances eligible for 
the Film Production Credit?  
Although a qualifying expenditure does not necessarily have to be taxable to the production 
company itself, the expenditure must nevertheless be “subject to taxation in this state” in order to 
comply with the statutory requirement.  MCL 208.1455(12)(c).  In general, per diems are not 
taxable as compensation at the federal level, therefore they do not get taxed at the state level in 
Michigan.  Additionally, per diems and allowances themselves are not subject to sales, use or 
other Michigan taxes.  As such, while per diem expenses and living, car and meal allowances all 
constitute payments from a production company directly to employees, in most cases such 
payments are not “subject to taxation in this state.”  Therefore, they will not qualify as “direct 
production expenditures” eligible for the film production credit.  
  
It is important to note, however, that the federal exclusion from income tax of per diems is a 
preferential tax treatment with certain dollar thresholds on their non-taxability.  When those 
thresholds are exceeded, the excess payment amount becomes taxable compensation at the 
federal level which will flow through to Michigan’s income tax, also as taxable compensation.  
Because this excess per diem payment amount is “subject to taxation in this state” the excess 
payment amount would qualify for film production credit if it meets all other qualifying criteria.  
  
Fi15. A “box rental” occurs when an employee of a production company charges the 
company a weekly fee for the use of his or her own tools.  For instance, a makeup person 
may charge the production company a weekly fee for the use of the brushes, mirrors, and 
other supplies that she owns and uses on the job.  Or, an electrician might provide his 
own tools and equipment.  Do such costs qualify as “direct production expenditures” that 
are eligible for the Film Production Credit?  Must the employee charge the company sales 
tax in order for the box rental to qualify?  Is the answer different if the employee provides 
his or her services through a loan-out company?  What if the box rental includes supplies 
that are fully expended during the production?  
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Because a qualifying expenditure must be “subject to taxation in this state”, box or kit rentals will 
be eligible for the film production credit, provided that the employee in question receives 
compensation for his or her provision of tools or other equipment to the production company that 
is reported on the employee’s W-2 form, or on a separate Form 1099, and is subject to Michigan 
income tax.  This requirement holds whether the employee is employed directly by the production 
company, or indirectly through a loan-out company.  Provided that the taxability requirement 
stated above is met, it is not necessary for the employee to charge the production company sales 
tax on the rental fee.  Also, it makes no difference for credit eligibility purposes whether some or 
all of the supplies provided pursuant to the box rental may be fully expended during the course of 
the production.   
  
Fi16. Are workers’ compensation insurance expenditures eligible for film production 
credit?  
Compensation expenditures, including expenditures for fringe benefits, are eligible for the film 
production credit as either “direct production expenditures” or “qualified personnel expenditures”.  
This is described in more detail in Treasury’s Michigan Business Tax (MBT) FAQ #Fi 9.  Worker’s 
compensation insurance is considered a fringe benefit, whose eligibility for the film production 
credit generally follows the eligibility of the wages or compensation that the insurance is related 
to.  
  
Fi17. Must a Michigan Business Tax annual return be filed to obtain a refund of a film 
production credit?  
Yes, a Michigan Business Tax (MBT) annual return must be filed after the tax year of the film 
production company to whom the film production credit agreement was issued has ended.  
Annual returns are due “by the last day of the fourth month after the end of the taxpayer’s tax 
year.”  
  
The film production credit is a business tax credit; thus, a tax refund, and not a rebate check, will 
be issued.  Once the production company has completed all production related work in Michigan, 
it must request a post-production certificate from the Michigan Film Office.  After all submitted 
expenditures have been certified to qualify for the credit, the Film Office will issue the certificate, 
which sets forth the dollar amount of the credit.  The production company must file an MBT return 
to claim its credit, attaching a copy of the post-production certificate to its tax return.  MCL 
208.1455(7).  Error-free returns claiming refundable film production credits are expected to be 
processed in 3 – 4 weeks.  
  
Fi18. When will expenditures made prior to approval of a film production credit agreement 
by the State qualify for credit?  
Statute states that, except for a qualified production for which production was initiated after  
February 29, 2008, and before the effective date of the film production credit (which was April 7, 
2008), direct production expenditures and qualified personnel expenditures incurred prior to 
approval of an agreement are not eligible for the credit.  MCL 208.1455(3). 
  
If certain productions had been in contact with the Michigan Film Office regarding this issue prior 
to the effective date of the film production credit, clearly initiated production during the time period 
specified in the statute, filed an application and agreement promptly after those forms became 
available, and later received approval of that application and agreement, then qualifying 
expenditures incurred before that approval will be eligible for the credit, as provided in the statute.  
However, in no case will pre-approval expenditures be eligible for any production initiated after 
April 6, 2008, the day before the effective date of the film production credit.  
  
Fi19. Under the Michigan Income Tax Act, MCL 206.367, a film production company that 
seeks a film production credit must either withhold Michigan income tax on the payments 
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it makes to a PEO/PSC or, alternatively, it must insure that the PEO/PSC has paid the 
withholding taxes due to Michigan.  How will the film production company that withholds 
Michigan income tax from payments to a PEO/PSC report and pay the amount withheld to 
the State of Michigan?  
It is expected that a film production company seeking a film production credit in Michigan will 
have a physical presence and employees in this state.  An accompanying registration with the 
Michigan Department of Treasury should exist to enable the film production company to submit 
the Michigan income tax withheld from employee wages.  The film production company should 
report and pay Michigan income tax withheld from payments made to PEO/PSCs using the same 
returns and payment processes used for reporting and paying their employee withholding.  
  
A PEO/PSC should issue W-2s to their employees with an allocated portion of the amount 
withheld by the film production company reported on the W-2 for each employee.  A PEO/PSC 
should also submit copies of those W-2s to the Michigan Department of Treasury accompanied 
by a letter explaining the situation and identifying the film production companies that withheld and 
submitted payment to the Department.  
  
Fi20. A production company owns the rights necessary to produce a video game, but  
plans to license use rights to a well-known cartoon character so that the character can 
appear in the game.  Would the fees or costs associated with licensing this character from 
its creator qualify as direct production expenditures that are eligible for the Film  
Production Credit?  
No.  Pursuant to the MBT Film Production Credit, a qualifying “direct production expenditure” 
must be i) made in this state, ii) not a qualified personnel expenditure, iii) directly attributable to 
the production or distribution of a “qualified production,” and iv) subject to taxation in this state.  
MCL 208.1455(12)(c).  With respect to intellectual property such as a cartoon character, the Film 
Production Credit provides that the following expenditures, if made to a vendor doing business in 
this state, are “direct production expenditures”:  
  
Expenditures for optioning or purchasing intellectual property including, but not limited to, books, 
scripts, music or trademarks relating to the development or purchase of a script, story, scenario, 
screenplay, or format, including all expenditures generally associated with the optioning or 
purchase of intellectual property, including option money, agent fees, and attorney fees relating 
to the transaction, but not including deferrals, deferments, royalties, profit participation, or 
recourse or nonrecourse loans negotiated by the eligible production company to obtain the rights 
to the intellectual property.  
  
MCL 208.1455(12)(c)(i)(A).  While the term “intellectual property” is sufficiently broad to include 
cartoon characters, the language of the statute is clear that only expenditures related to  
“optioning or purchasing” the intellectual property at issue will qualify as “direct production 
expenditures.”  “Purchasing” means acquiring full rights to the intellectual property outright, while 
“optioning” means purchasing the right to acquire full rights to the intellectual property at a later 
date, usually after financing for a production has been obtained.  Licensing the use of a cartoon 
character to appear in a video game is not equivalent to “purchasing or optioning” the underlying 
intellectual property.  
  
Moreover, the section expressly provides that “royalties” do not qualify as “direct production 
expenditures.”  “Royalties” are commonly defined as usage-based payments made by a licensee 
to a licensor for ongoing use of an intellectual property right or other intangible asset.  The 
payments made by the production company to the licensor for the use of the licensed cartoon 
character in the video game would be characterized as royalties.  Accordingly, these payments 
would not qualify as “direct production expenditures” eligible for the Film Production Credit.  
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If the production company determined to purchase or option the acquisition of full rights to the 
cartoon character, however, such expenditures might qualify as “direct production expenditures.”  
In that case, however, the expenditures for such rights would also have to be “made in this state,” 
meaning, procured from a source within this state.  
  
Fi21. A company that is the lessee of a building in Michigan intends to make capital 
improvements to the leased property to convert it into studio space to be used by the film 
and/or video game production industries.  Would the expenditures associated with these 
improvements qualify as the lessee’s “base investment,” making the lessee eligible for the 
Infrastructure Credit?  
No.  The Infrastructure Credit is not available to lessees of real property, even though planned 
improvements to the real property may be capital in nature and would be depreciable by the 
lessee for federal income tax purposes.  Only the owner of the real property is eligible to apply for 
the Infrastructure Credit with respect to improvements made to the real property.  
  
Fi22. When may an eligible production company claim a film production tax credit 
pursuant to section 455 of the Michigan Business Tax Act (“MBTA”).  MCL 208.1455.  
In order to claim a film production tax credit, an eligible production company must submit a 
postproduction certificate of completion signed by the Film Commissioner to the Department 
of Treasury, together with its Michigan Business Tax (“MBT”) return for the applicable tax 
year.  MCL 208.1455(7).  The Michigan Film Office will issue a postproduction certificate 
signed by the Film Commissioner – the document that actually entitles the production 
company to a film production tax credit in a specified dollar amount – to an eligible production 
company after a thorough review of that company’s written request.  Eligible production 
companies must submit form “MFO 004-2008” titled “Post-Production Certificate of 
Completion Request” to the Michigan Film Office to obtain a signed postproduction certificate.  
Both the form and information on audit requirements are available at the Film Office web site 
at http://www.michiganfilmoffice.org/For-Producers/Incentives/Default.aspx.   
   
The Department of Treasury has determined that an eligible production company must claim or 
assign a film production tax credit received pursuant to section 455 of the MBTA in the tax year in 
which the postproduction certificate, signed by the Film Commissioner, is issued by the Michigan 
Film Office.  An eligible production company may not claim the credit on its MBT tax return for a 
prior tax year (whether or not an MBT return for that year has already been filed), and similarly, 
the company may not choose to hold onto the credit and claim or assign it in a later tax year.  
  
In recognition of the confusion that appears to exist in the business community at the time this 
FAQ is being published, the Department of Treasury will consider written requests from eligible 
production companies seeking exceptions to the policy expressed above in instances where the 
eligible production company can demonstrate significant hardship as the result of following the 
policy; however, exceptions will be granted only for tax years that begin prior to December 1, 
2009.  The expressed policy will be adhered to for all tax years beginning on or after December 
1, 2009, with exceptions granted only in instances where delay in issuance of the postproduction 
certificate is caused by an error of the Michigan Film Office or Department of Treasury. 
  
Once eligible production companies have submitted their applications for a postproduction 
certificate, they should allow approximately 60 days for review of the application as provided in 
statute (MCL 208.1455(5)), assuming the application and required supporting documentation is 
complete and additional information is not required.  Statute also provides that should additional 
information be required, the review may take longer than 60 days (MCL 208.1455(5)).  
  
Fi23. Does a typical sound recording (for instance, the production of a music CD) qualify 
as a “qualified production” that is eligible for the Film Production Credit?  
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Yes.  As long as it is produced in a digital media format, a typical sound recording will meet the 
statutory definition of a “qualified production” and be eligible for the Film Production Credit.  
Pursuant to the MBT Film Production Credit, a “qualified production” is defined as:  
  
  single media or multimedia entertainment content created in whole or in part in this state 
 for distribution or exhibition to the public in 2 or more states by any means and media in 
 any digital media format, film, or video tape, including, but not limited to, a motion picture, 
 a documentary, a television series, a television miniseries, a television special, interstitial 
 television programming, long-form television, interactive television, music videos, 
 interactive games, video games, commercials, internet programming, an internet video, a 
 sound recording, a video, digital animation, or an interactive website.  
  
MCL 208.1455(12)(k) (emphasis added).  The statutory definition further includes a detailed 
listing of production types that are specifically excluded from the meaning of “qualified 
production,” such as television news programs, live sporting event broadcasts, talk shows and 
game shows. MCL 208.1455(12)(k)(i) – (xiv).  None of these exclusions relates to the production 
of a “sound recording,” which is separately defined as “a recording of music, poetry, or spoken-
word performance, but does not include the audio portions spoken and recorded as part of a 
motion picture, video, theatrical production, television news coverage, or athletic event.”  MCL 
208.1455(12)(l).  
  
Accordingly, as long as the project is not one of the specifically prohibited types of sound 
recordings and it otherwise meets applicable statutory requirements (for example, the  
requirement that the production company spend at least $50,000 in this state on production 
costs, MCL 208.1455(1)(a)), the production of a typical sound recording, such as a music CD, will 
be eligible for the Film Production Credit.  However, the definition of “qualified production” 
specifies that the content be created “by any means and media in any digital media format, film, 
or video tape . . . .”  Because productions of sound recordings do not utilize film or video tape, an 
eligible sound recording would have to be produced using a digital media format.  
  
Fi24. When may an eligible production company claim a film infrastructure tax credit 
pursuant to section 457 of the Michigan Business Tax Act ("MBTA"). MCL 208.1457?  
In order to claim a film infrastructure tax credit, an eligible production company must submit an 
investment expenditure certificate signed by the Film Commissioner to the Department of 
Treasury, together with its Michigan Business Tax ("MBT") return for the applicable tax year. 
MCL 208.1457(7). The Michigan Film Office will issue an investment expenditure certificate 
signed by the Film Commissioner - the document that actually entitles the production company to 
a film infrastructure tax credit in a specified dollar amount - to an eligible taxpayer after a 
thorough review of that taxpayer's written request. Eligible taxpayers must submit form "MFO 
005-2008" titled "Film Infrastructure Investment Expenditure Certificate" to the Michigan Film 
Office to obtain a signed investment expenditure certificate. Both the form and information on 
audit requirements are available at the Film Office web site at 
http://www.michiganfilmoffice.org/For-Producers/Incentives/Default.aspx.   
 
The Department of Treasury has determined that an eligible taxpayer must claim or assign a film 
infrastructure tax credit received pursuant to section 457 of the MBTA in the tax year in which 
the investment expenditure certificate, signed by the Film Commissioner, is issued by the 
Michigan Film Office. An eligible taxpayer may not claim the credit on its MBT tax return for a 
prior tax year (whether or not an MBT return for that year has already been filed), and similarly, 
the company may not choose to hold onto the credit and claim or assign it in a later tax year.   
 
Once eligible taxpayers have submitted their applications for an investment expenditure 
certificate, they should allow approximately 60 days for review of the application as provided in 
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statute (MCL 208.1457(5)), assuming the application and required supporting documentation is 
complete and additional information is not required. Statute also provides that should additional 
information be required, the review may take longer than 60 days (MCL 208.1457(5)).  
  
Fi25. If all or part of a film infrastructure credit is assigned, and the production facility that 
was the subject of the credit is later sold, triggering a recapture under the statute, which 
entity will be responsible for the recapture?   The entity that was originally awarded the 
credit, or the assignee?  
The recipient of a film infrastructure credit may assign all or part of that credit to one or more 
assignees.  MCL 208.1457(8).  Certain subsequent events, including a sale of the production 
facility, may trigger a provision in the statute that effectively operates as a recapture of the credit.  
MCL 208.1457(3)(i).  The Department has determined that any recapture of an assigned film 
infrastructure credit will be the responsibility of the assignor (the taxpayer that originally received 
the credit), and not the assignee(s).  
  
Fi26. MCL 208.1457(2)(b) requires that the facility be “complete” before an infrastructure 
credit may be claimed.  But, MCL 208.1457(3)(g) contemplates that only 25% of base 
investment be expended before credit may be claimed.  Given this, can interim tax credit 
certificates be issued and the tax credits claimed prior to final completion of the project?   
If so, what happens to interim tax credits if the project is not completed?  
Other than the exception specified at MCL 208.1457(2), an investment expenditure certificate for 
a film and digital media infrastructure credit may be requested and interim credit amounts 
approved prior to final completion of the project.  MCL 208.1457(3)(g) provides that a taxpayer 
may not claim an infrastructure credit until it expends at least 25% of the base investment 
approved in the agreement. The Department interprets MCL 208.1457(3)(g) to mean that an 
investment expenditure certificate need not be issued until after the project has been completed, 
but may be issued and the credit claimed in increments of at least 25% or more of the total base 
investment of the project that is expended.  While only one investment expenditure certificate is 
authorized, it may be issued when requested by the taxpayer in the form of a maximum of four 
increments of the investment expenditure certificate.  A first investment expenditure certificate 
increment cannot be requested until at least 25% of the total base investment authorized under 
the agreement has been expended.  Similarly, second and succeeding investment expenditure 
increments cannot be requested until at least an additional 25% of the original total base 
investment has been expended since the preceding investment expenditure certificate increment 
was authorized.  Only the final investment expenditure certificate increment may be issued when 
less than 25% of the original total base investment is expended.  The Film Infrastructure 
Investment Expenditure Certificate (MFO Form 005-2008), which can be found on the Film 
Office’s website (www.michiganfilmoffice.org), provides for 4 increment certificate amounts.  
  
The requirement for facility completion under MCL 208.1457(2) relates to a specific circumstance 
where all or a portion of a qualified project is a facility that may be used for purposes unrelated to 
production or postproduction activities.  Such a project is eligible for the infrastructure credit only 
if the Department determines that “the facility will support and be necessary to secure production 
or postproduction activity for the production and postproduction facility” and that, in the 
agreement for the infrastructure credit, the taxpayer agrees both that “the facility will be used as a 
state of the art production or postproduction facility or as support and component of the facility for 
the useful life of the facility” and “ a credit will not be claimed…until the facility is complete.”  MCL 
208.1457(2).  Therefore, the requirement that a project facility be completed before an 
infrastructure credit may be claimed is limited to that particular situation. 
  
Where a taxpayer requests and receives approval for incremental amounts of an investment 
expenditure certificate under MCL 208.1457(3)(g) or the amount for the completion of the project 
under MCL 208.1457(2), and claims a credit against tax liability for such amounts, and there is a 
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subsequent later sale or other disposition of the tangible assets comprising the project, the 
original taxpayer obtaining the investment expenditure certificate is penalized.  The penalty 
requires the original taxpayer that generated the credit to repay an amount equal to 25% of the 
gross proceeds or benefit derived from the sale or other disposition of the tangible assets minus 
the gain, multiplied by the apportionment factor for the taxable year as prescribed in chapter 3, 
and plus the loss, multiplied by the apportionment factor for the taxable year as prescribed in 
chapter 3 from the sale or other disposition reflected in federal taxable income and minus the 
gain from the sale or other disposition added to the business income tax base in section 201.  
MCL 208.1457(3)(i).  
  
If the infrastructure credit is assigned to another party, the penalty will be the responsibility of the 
assignor (the taxpayer that originally received the credit) and not the assignee(s).  See MBT FAQ 
Fi25.  
  
Where the project is otherwise not completed in accordance with the agreement for the 
infrastructure project pursuant to MCL 208.1457, then the taxpayer would be required to repay 
the state the entire amount of the net tax credit provided.  Any agreement for an infrastructure 
project under MCL 208.1457 necessarily implies that the taxpayer will complete the construction 
of a functioning and operating film and digital media infrastructure facility.  MCL 208.1457(3)(f) 
and 208.1457(5).  If the taxpayer fails to complete the project, it is in breach of the agreement 
entered into under MCL 208.1457, and the taxpayer would be required to repay the amount of 
the credit previously claimed and issued.  
  
Fi27. Please confirm that an assignment of a film infrastructure credit can be made any 
time prior to the return filing deadline for the year in which the Investment Expenditure 
Certificate is issued.  Please also confirm that an assignee wishing to further assign a 
credit must do so prior to the return filing deadline for the year in which the Investment 
Expenditure Certificate is issued.  
For the taxpayer that generated the Investment Expenditure Certificate, the deadline to claim or 
assign all or a portion of the infrastructure credit is the end of the taxpayer’s tax year in which the 
original Investment Expenditure Certificate is issued by the Film Office.  With regard to the 
reassignment of the infrastructure credit, the assignee must claim or re-assign the infrastructure 
credit before the end of the tax year in which that assignee (now assignor) was assigned the 
infrastructure credit from the immediately prior assignor.  
  
Example:  Company X, a calendar year taxpayer, receives an assignment of an infrastructure credit 
in November 2010.  Company X must claim the infrastructure credit on its 2010 MBT return, or re-
assign the infrastructure credit no later than December 31, 2010.  

  
Exception:  Department of Treasury instructions for the 2009 MBT form 4589 “2009 Michigan  
Business Tax Film Credit Assignment” state:  “The deadline to assign the credit is the return filing 
deadline of the assignor’s tax year in which the certificate is issued.  The deadline to reassign the 
credit is the return filing date for the tax year in which the assignee received the credit.”  While this 
policy is being revised as expressed in this FAQ and for future form 4589 instructions, the 
Department will honor those infrastructure credit assignments that take place in accordance with 
2009 instructions.  
  
Fi28. MCL 208.1457(8) contemplates that a film and digital media infrastructure credit may 
be assigned to an assignee, and also contemplates that such assignee can re-assign to one 
or more assignees.  Can the secondary assignees from the original assignee further re-
assign if necessary?  
Yes, there is no restriction on the number of re-assignments that may be made.  MCL 208.1457(8) 
provides that a taxpayer eligible to claim the film and digital media infrastructure credit may assign 
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all or a portion of an infrastructure credit to any assignee.  It further specifies that an assignee may 
subsequently re-assign a credit or any portion of the credit assigned to one or more assignees.  
MCL 208.1457(8).  The statute does not limit the number of re-assignments that may be made.  All 
assignments of the credit are irrevocable.  The deadline for re-assignment is the end of the tax year 
in which the assignee (now assignor) received its credit through assignment. Each assignor must 
complete Form 4589 after the date the Film Office issues Investment Expenditure Certificate and 
must file the Form 4589 with the Department before the deadline established to assign or re-assign, 
as applicable.  Once the assignment is approved by the Department, the Department’s signed Form 
4589 will be returned to the assignor.  The assignor must furnish each assignee with a copy of the 
approved form to attach to the assignee’s MBT tax return.  A separate Form 4589 must be 
completed for each project and each assignee.  
  
Fi29. MCL 208.1457(9) calls for a credit application and redemption fee of 0.5% of a film and 
digital media infrastructure credit claimed.  How is this fee charged?  Is the fee paid in cash 
or via a reduction of the credit percentage of 25% to 24.5%?  
MCL 208.1457(9) provides in pertinent part that “[t]he amount of the [film and digital media 
infrastructure] credit…shall be reduced by a credit application and redemption fee equal to 0.5% of 
the credit claim, which shall be deducted from the credit otherwise payable to the taxpayer claiming 
the credit[.]”  The Department interprets this to mean that the credit amount approved for an 
infrastructure project is reduced via an adjustment of 0.5% to arrive at a net credit amount of  
24.5%.  Therefore, the amount of the credit to be issued by the Film Office on a taxpayer’s 
investment expenditure certificate and thus the net amount of the credit that a taxpayer may use to 
offset MBT tax liability will reflect a 0.5% reduction for the credit application and redemption fee.  
Moreover, if the infrastructure credit issued to a taxpayer is issued incrementally pursuant to MCL 
208.1457(3)(g), as provided for in Film Infrastructure Investment Expenditure Certificate (MFO 
Form 005-2008), then each credit increment will reflect a reduction of the incremental amount 
approved by the 0.5% application and redemption fee.  
  
Fi30. Is the vintage year of an infrastructure credit the year in which the investment 
expenditure certificate is approved?  
Because the infrastructure credit may be carried forward to offset MBT tax liability for a specified 
period of years or until used up, whichever is less, the Department presumes that the use of the 
term “vintage year” in the question is intended to mean the year in which the tax credit may first be 
used to offset tax liability and when the period of time the carryforward of the credit amount begins.  
To that end, the infrastructure credit must be claimed in the tax year in which the investment 
expenditure certificate is issued (i.e. approved) by the Michigan Film Office.  The tax year in which 
the certificate is issued would be the “vintage year.”  The portion of the credit that exceeds the tax 
liability of the taxpayer for the tax year may be carried forward to offset MBT tax liability in 
subsequent tax years subsequent to the “vintage year” for a period not to exceed 10 years or until 
used up, which occurs first.  MCL 208.1455(7).  
  
Fi31. My production company is in a hurry to start pre-production in Michigan, even though 
our application for the film incentive has not yet been approved.  If we have services 
performed or construction materials delivered, but then wait to make payment for those 
services or purchases until after the application is approved and an agreement has been 
entered into, can we later claim those services and purchases as eligible “direct production 
expenditures”?  
No.  The MBT Film Production Credit states that “direct production expenditures and qualified 
personnel expenditures incurred prior to approval of an agreement under this section are not 
eligible for the credit under this section.”  MCL 208.1455(3); see also, Michigan Film Office, Audit 
Instructions and Expenditure Certification Guidelines.  While the film incentive is calculated based 
upon expenditures made by a production company that are directly related to the qualified 
production, the quoted language makes clear that, in order to be eligible for the incentive, qualifying 
expenditures must be incurred, as well as paid, after the date of the agreement providing for the 
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film incentive.  A production-related expenditure is “incurred” on the date that the production 
company undertakes the obligation to pay.  Accordingly, if a production company has services 
performed or construction materials delivered prior to the date that a film incentive agreement is 
entered into, the company has undertaken the obligation to pay for such services and materials, 
and the expenditures have therefore been “incurred” prior to the agreement date, regardless of the 
fact that they may physically be paid for at a later date.  
  
Similarly, a production company may not “prepay” an anticipated expenditure – for postproduction 
special effects services, for example – that will actually be incurred after the date that the company 
requests its Post-Production Certificate of Completion.  Because the obligation to pay does not 
arise until the services are performed, the expenditure has been paid but not incurred within the 
relevant time frame.  In order to be eligible for the film incentive, qualifying expenditures must be 
both incurred and paid after the date that the film incentive agreement has been entered into, and 
prior to the date that the Post-Production Certificate has been requested.  
  
Fi32. How do the Film Office and Treasury determine whether a company is a proper 
applicant for the film production credit?  
The film production credit statute requires that the applicant be an “eligible production company.”  
MCL 208.1455(12)(d).  The statute defines an “eligible production company” as the “entity in the 
business of producing qualified productions …”  In other words, with respect to a particular 
production project it is the entity in charge of making or producing the overall film, video game or 
other digital media project.  As a practical matter, this concept of overall control means that the 
applicant must have ownership of, and/or legal control over, all of the intellectual property and 
other rights necessary to complete the production in its entirety, and convert the intellectual 
property into a finished, concrete media product ready for distribution or exhibition.  An applicant 
with less than overall control over the project is not an “eligible production company” eligible for 
the credit.  
  
For motion pictures, television series, documentary television, and similar productions, a 
production company that has been engaged to produce a project pursuant to a "work for hire" 
type contract is a vendor of the company engaging the "work for hire," and therefore would not be 
an eligible production company.  Production services companies are generally considered 
vendors for the same reason.  In these situations, the company contracting for the “work for hire” 
likely owns or controls all of the necessary rights to make the overall production, and would be 
the “eligible production company.”  For video games, the “eligible production company” with 
respect to a particular video game project is generally the video game publisher, and not the 
external development company that has been hired by the publisher to develop the game.  
  
Fi33. What guidelines should an eligible production company follow when requesting a 
post-production certificate and an independent auditor follow when verifying and 
performing an audit of the expenditures for a film or digital media production tax credit?  
All expenditures incurred and paid by an eligible production company in connection with a state-
certified qualified production must satisfy the statutory requirements set forth in MCL 208.1455, 
particularly the definitions of “direct production expenditure” and “qualified personnel expenditure” 
set forth in MCL 208.1455(12)(c) and (j), respectively.  The Michigan Film Office (“Film Office”) and 
the Michigan Department of Treasury (“Department”) require an audit, not simply a review, in 
connection with every request for a post-production certificate, performed by an independent 
Michigan Certified Public Accountant (“independent auditor”).  The eligible production company 
and the independent auditor should verify that the expenditures adhere to these requirements and 
to guidance issued by the Film Office and the Department with regard to MCL 208.1455 and the 
definitions and scope of direct production expenditures and qualified personnel expenditures under 
the statute.  Guidance currently available – including Frequently Asked Questions, the Notice to 
Taxpayers Regarding Film Production Credit Qualified Vendors, the Auditing Standards Relating 
to MBT Film Credit Reports, and the Michigan Film Office Audit Instructions and Expenditure 
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Certificate Guidelines (“Audit Instructions and Guidelines”)  – may be found on the Department’s 
website at www.michigan.gov/taxes concerning the Michigan Business Tax.  The Audit Instructions 
and Guidelines may also be found on the Film Office’s website at www.michiganfilmoffice.org.  
  
The Audit Instructions and Guidelines prescribes standards and procedures that the eligible 
production company and the independent auditor must follow when verifying expenditures for the 
film and digital media production tax credit.  Generally, these Audit Instructions and Guidelines 
state how expenditures may qualify as direct production expenditures or qualified personnel 
expenditures eligible for certification.  The Audit Instructions and Guidelines also address whether 
and how various types or categories of expenditures may qualify or how they should be treated for 
purposes of determining certification of qualified production costs.  Such categories include:  
  

Loan or financing interest expense attributed to financing of the qualified production 
Refunds, insurance claim recoveries and purchase discounts and rebates arising out of the 

 qualified production  
   Proceeds from sale of equipment, props, production assets and other tangible personal 

property purchased for use in the qualified production  
  Costs allocable to the qualified production of props, equipment, production assets and other 

tangible personal used in the qualified production and inventoried for use in future 
productions or activities  

  
The Audit Instructions and Guidelines also discuss how the audited cost report submitted to the 
Film Office in connection the eligible production company’s request for a post-production certificate 
must be formatted and what information the independent auditor must present in the report.  The 
Audit Instructions and Guidelines further prescribe that the audit must be performed in accordance 
with U.S. generally accepted auditing standards and that the auditor must have sufficient 
knowledge of accounting principles and practices generally recognized in the film, television and 
digital media industry.  It should be noted that the costs attributed to the audit for the request for 
the post-production certificate do not qualify for the tax credit.  
  
The Audit Instructions and Guidelines set forth an acceptable methodology that may be used by 
the independent auditor to certify that expenditures satisfy the criteria to qualify as direct 
production expenditures or qualified personnel expenditures, as applicable, for the tax credit.  
However, the prescribed methodology may not be appropriate for all circumstances.  In all cases, 
the independent auditor must determine and adhere to procedures required to comply with the 
tax statute and must exercise the auditor’s professional judgment when certifying expenditures 
for the tax credit.  
 
Fi 34. (Answer rescinded, replacement located at Fi 37)  What amount of finance fees and 
interest qualifies for film production credit, and how is it calculated?  
  
Fi35. Are expenditures paid by an eligible production company for shipping and delivery 
eligible for the film production tax credit?  
Shipping and delivery expenditures incurred and paid by an eligible production company that are 
directly attributable to a qualified production may be eligible for the film production credit.  As 
noted in FAQ Fi1, expenditures paid for services directly attributable to a qualified production 
may be considered a “direct production expenditure” under MCL 208.1455(13) eligible for the film 
production credit if, among other criteria also satisfied, the services are wholly performed within 
the state of Michigan.  Like other services, expenditures for shipping and delivery services may 
qualify for the film production credit if such services are purchased from a Michigan vendor and 
are wholly performed within the state of Michigan.  Accordingly, payments made to a Michigan 
vendor for shipments or deliveries that took place entirely within Michigan would qualify for the 
credit.  However, shipments that either originate or terminate outside the state of Michigan, or 
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where any portion of such shipment or delivery occurs outside the state of Michigan, would not 
be a “direct production expenditure” and would not qualify for the credit.  
  
Fi36. Would a new TV network dedicated to a single topic be eligible for the film 
production credit?  
No.  However, programming content created for such a new TV network might be eligible.  
  
The television network in the question above is dedicated to a single topic and is of a type that 
follows more recent trends as a nationwide cable television programming service.  Examples of 
this type of TV network might include The Food Channel and The Golf Channel.  
  
A “qualified production” eligible for the MBT Film Production Credit is defined in pertinent part in 
the statute as:  
  
[S]ingle media or multimedia entertainment content, created in whole or in part in this state for 
distribution or exhibition to the general public in 2 or more states by any means and media in any 
digital media format, film, or video tape, including, but not limited to, a motion picture, a 
documentary, a television series, a television miniseries, a television special, interstitial television 
programming, long-form television, interactive television, music videos, interactive games, video 
games, commercials, internet programming, an internet video, a sound recording, a video, digital 
animation, or an interactive website.  
  
MCL 208.1455(13)(k).  The statute also contains a number of specific exceptions to the definition 
of “qualified production,” including live sporting events, weather shows, talk shows, game shows, 
and awards shows.  MCL 208.1455(13)(k)(i) - (xiv).  
  
Expenditures associated with the creation and start-up of a single topic TV network would not be 
eligible for the Film Production Credit, because the network (channel) itself is not entertainment 
content, and does not meet the statutory definition of a “qualified production.”  However, it is 
possible that at least some of the actual programming content that may be created to air on the 
single topic TV network would be eligible for the Film Production Credit.  
  
Fi 37. What amount of finance fees and interest qualifies for film production credit, and 
how is it calculated?  
To qualify for film production credit, finance fees and interest must be “direct production 
expenditures” as that term is defined in statute, FAQs and other issued guidance.  FAQs #Fi1 
and #Fi12 provide some general guidance concerning “direct production expenditures” and 
interest.  
  
Finance fees and interest must satisfy four “direct production expenditure” criteria to qualify for 
film production credit.  They must be i) made in this state, ii) not a qualified personnel 
expenditure, iii) directly attributable to the production or distribution of a “qualified production, and 
iv) subject to taxation in this state. 
  
Finance fee and interest expenditures are made in this state if they meet the criteria identified in 
FAQs and other issued guidance.  Finance fees and interest by their nature are not qualified 
personnel expenditures.  Finance fees and interest received for loan services performed in 
Michigan are subject to taxation in this state.  
  
In addition to the fact that finance fees and interest expenditures that qualify for film production 
credit must be related to “development, preproduction, production, or postproduction” activity, two 
general calculation principles are applicable.  Because finance fees and interest are generally 
expenses predicated upon the time value of money, and because the expenditures must also be 
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made in this state, the qualifying activity to which the finance fees and interest relate must take 
place in Michigan.  Finance fees and interest not related to the time during which an otherwise 
qualifying activity that is being financed takes place in Michigan will not qualify for film production 
credit.   
  

Calculation principle #1:  Finance fees are prepaid interest and are treated as interest  
   for purposes of this FAQ.  Finance fee and interest expenses recorded in the  
   production company’s accounting records in accordance with generally accepted 

accounting principles qualify for credit.  The eligible portion of the accrued and paid 
interest and fees begins the later of the date of the loan disbursement or when the 
production activity starts  in Michigan and ends when the request for a post       
production certificate is submitted to the Film Office or the date the loan is paid, 
whichever is sooner.   

  
If a production is only partially financed through loans with third party financiers, loan finance fees 
and interest relate to Michigan activity only in a proportional manner.  In other words, funds from 
loans are not used first to finance Michigan activity any more than self financed funds are.  
  

Calculation principle #2:  Properly recorded finance fee and interest expense can be 
allocated to Michigan on a prorated basis to the extent Michigan expenditures relate  

   to total expenditures for the production.  Estimates of future expenditures to arrive at  
total expenditures will be acceptable provided they are reasonable and based upon 
sound estimating principles.  

  
Like other direct production expenditures, only finance fees and interest that have been accrued 
and paid will qualify for film production credit.  Calculation of qualifying finance fees and interest  
will generally start with finance fees and interest that have been expensed in the accounting 
records of the production company in accordance with generally accepted accounting principles 
(“GAAP”).  
  
Qualifying “direct production expenditure” finance fees and interest should be calculated using 
the following formula prescribed by the State:  
  
FORMULA:    
  
Booked Finance Fee and Interest Expense   x   Spend Ratio     
  

 “Booked Finance Fee and  Interest Expense” are finance fees and interest expensed  
       in the accounting records of the production company in conformance with generally 

accepted accounting principles through the date the request for post production 
certificate was made  

 “Spend Ratio” is the ratio of Michigan spend to total projected production spend (both 
net of finance fee and interest expenditures)  

 
SCENARIO #1:  
  

1. Loan documents signed and loan disbursed on May 15th  
$1,000,000 principal  
6% APR  
2 year term  

2. Agreement approved on May 15th  
3. Michigan production activity began on June 1st  
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4. Request for post production certificate made on September 15 with a total spend of  
$2,000,000 and Michigan spend of $1,000,000  

5. Booked Finance Fee and Interest Expense June 1st through September 15th included in 
request for post production certificate in the amount of $ $17,589     ($1,000,000 x 6% x  
107/365) (note:  30 days in June + 31 days in July + 31 days in August + 15 days in  
September = 107 days)  

  
Qualifying Finance Fee and Interest Calculation:   
  
$17,589 x ($1,000,000/$2,000,000) = $8,794   
SCENARIO #2 (PREPAID INTEREST):  

1.   Loan documents signed and loan disbursed on May 15th 
• $1,000,000 principal 
• 6% APR 
• 2 year term 

2. Agreement approved on May 15th  
3. Michigan activity began on June 1st  
4. Request for post production certificate made on September 15 with a total spend of  

  $2,000,000 and Michigan spend of $1,000,000  
5.    $120,000 interest for the full 2 year loan term prepaid on May 15th ($1,000,000 x 6% x  

   730/365) booked as a prepaid interest expense asset  
6.    Booked Finance Fee and Interest Expense (by accounting entries reducing the  prepaid  

    interest account)    June 1st through September 15th included in request for post 
   production certificate in the amount of $17,589 ($1,000,000 x 6% x 107/365)  
(note:   30 days in June + 31 days in July + 31 days in August + 15 days in September = 107 
days)  

  
Qualifying Finance Fee and Interest Calculation:    
  
$17,589 x $1,000,000/$2,000,000 = $8,794  
  
SCENARIO #3 (FINANCE FEES)  
  

1.  Loan documents signed and loan disbursed on May 15th  
$1,000,000 principal  
6% APR  
2 year term  
$6,000 finance fees paid at closing and amortized over the term of the loan  

2. Agreement approved on May 15th  
3. Michigan activity began on June 1st  
4. Request for post production certificate made on September 15 with a total spend of  

      $2,000,000 and Michigan spend of $1,000,000  
5. Interest expense through September 15th included in request for post production 

certificate in the amount of $17,589 ($1,000,000 x 6% x 107/365)  
(note:   30 days in June + 31 days in July + 31 days in August + 15 days in September =  107  
days)  

6. Finance fee expense through September 15th included in request for post production 
certificate in the amount of $ 879 ($6,000 x [107/730])  

  
Qualifying Finance Fee and Interest Calculation:   
  
($17,859+ $879) x $1,000,000/$2,000,000 = $9,369  
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For more Film Credit information, visit www.michigan.gov/filmoffice.  
  
  
Financial Institutions Tax  
  
F1. Do nonresident financial institutions located outside Michigan whose only activity in 
Michigan consists of an ownership interest in loans secured in whole or in part by real 
property located in Michigan have nexus under the MBT?    
A nonresident financial institution located outside Michigan whose only activity in Michigan 
consists of an ownership interest in loans secured in whole or in part by mortgages on real 
property located in Michigan will not have physical presence nexus under the MBT.  However, 
nexus is determined by evaluating all facts and circumstances.  To the extent that the 
nonresident financial institution, or its employee, agent, or independent contractor acting in a 
representative capacity, has physical presence in Michigan for more than one day, nexus is 
established.  In addition, nexus also exists if the nonresident financial institution actively solicits 
sales in Michigan as described under RAB 2007-6 and has Michigan gross receipts of $350,000 
or more.  
  
F2. The surcharge of the Michigan Business Tax Act, found at MCL 208.1281, exempts “a 
person subject to the tax imposed and levied under chapter 2B that is authorized to 
exercise only trust powers.”  What type of taxpayer fits this description?  
Of the types of institutions that qualify as financial institutions in the MBT at section 261(f), those 
that are organized either as a bank under the Michigan Banking Code of 1999 (MBC) or a 
savings bank under the Michigan Savings Bank Act of 1996 (SBA) and which are authorized to 
exercise exclusively trust powers are exempt from the surcharge.  A bank or savings bank 
exercising additional powers or performing additional duties beyond those trust powers 
authorized in the MBC by MCL 487.14401 through 487.14405 and in the SBA by MCL 487.3421 
through 487.3426 does not qualify for the MBT surcharge exemption.  
  
F3. How does a unitary business group (“UBG”) composed of financial institutions that 
includes a bank authorized to exercise only trust powers, which is exempt from the MBT 
surcharge under MCL 208.1281(4)(b), calculate the surcharge?  
Financial institution entities authorized to exercise only trust powers do not lose their identity 
when they are a part of a unitary business group.  When a financial institution authorized to 
exercise only trust powers is unitary with other financial institutions it maintains its identity as an 
entity exempt from the surcharge, even though it will file a combined return with other financial 
institutions.  Financial institutions authorized to exercise only trust powers will file a combined 
return with the UBG but will be removed from the surcharge calculation and not from overall 
liability.  This computation will be performed in calculating Form 4590, 2008 Michigan Business 
Tax Annual Return for Financial Institutions.  
  
F4. The MBT franchise tax provides financial institutions with a tax base deduction for “the 
average daily book value of United States obligations and Michigan obligations.”  MCL 
208.1265(1).  Does “average daily book value” include the premiums and discounts for 
U.S. obligations?  
Yes, where the premiums and discounts are reflected in the book value of the U.S. obligations.  
  
The MBT defines United States obligations as   
  all obligations of the United States exempt from taxation under 31 USC 3124(a) or 
 exempt under the United States constitution or any federal statute, including the 
 obligations of any instrumentality or agency of the United States that are exempt from 
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 state or local taxation under the United States constitution or any statute of the United 
 States.  MCL 208.1261(s).  
  
Michigan obligation is defined as a bond, note, or other obligation issued by a 
governmental unit described in section 3 of the shared credit rating act, 1985 PA 227, MCL 
141.1053.  MCL 208.1261(k).  
  
“Average daily book value” is not a defined term in the MBT or the Federal IRC.  “Book value” is 
commonly understood to be the value at which an asset is carried on the taxpayer’s balance th 

sheet.  Black’s Law Dictionary, 8 ed.  Thus, in order to reach the average daily book value of U.S. 
obligations a financial institution will calculate the daily value of the obligation as it appears on the 
institution’s balance sheet and average this value over the days in the financial institution’s tax 
year.  If the book value of the U.S. obligation is affected by premiums and discounts on the 
institution’s balance sheet then these amounts will also be included in the computation of 
average daily book value for purpose of the tax base calculation.  
  
F5. Financial Institutions must calculate the net capital tax base five year look-back period 
to find the average of net equity and certain deductions.  The MBT provides guidance in 
the case of a merger or acquisition of a financial institution for future tax years only.  How 
does a financial institution that has combined with another financial institution by 
acquisition calculate the five year averaging period for the year prior to an acquisition? 
The net capital of each of the combined entities should be included separately in the tax base 
look back period for years prior to the acquisition.  The sum of these separate calculations should 
then be combined to reach net capital of the surviving financial institution entity.  Net capital from 
the look back period for both the surviving and acquired entities should be included in the 
calculation of the tax base.  
  
F6. Financial Institutions pay tax under the MBT on net capital.  Computation of this tax 
base requires a financial institution to average the past five years of net equity with 
certain deductions.  How does a unitary business group of financial institutions perform 
this calculation for entity members that have not been a part of the UBG for five years but 
became members of the group sometime within the five year look-back period? The term 
“financial institution” includes a unitary business group of financial institutions.  MCL 208.1261(f).  
A financial institution must compute the current tax year tax base by taking a five year average of 
net capital.  MCL 208.1265(2).  For a UBG of financial institutions each member entity of the 
group must compute net capital, using the five year average, individually. Instructions for Form 
4580, MBT Unitary Business Group Combined Filing Schedule.  The group then sums the results 
of the entities’ calculations to reach net capital for the group.  Id. This requirement applies equally 
to the first year of the MBT, when no members of a UBG of financial institutions will have been 
members for five years, as it does to tax years ten years out from the first year.  Once a member 
entity is considered a part of a UBG of financial institutions it must compute its individual net 
equity in accordance with this requirement.  This means that an entity that was newly added to 
the UBG will compute its net capital by using the average of five years of net capital and then 
adding this result to the results of the other member entities of the group.  A shorter look-back 
period may apply if the new UBG member has not itself been in existence for five years.  MCL 
208.1265(2).  
  
Insurance Companies Tax  
  
I1. How must a foreign insurer file for purposes of the retaliatory tax when the insurer's 
state of incorporation requires unitary filing?  
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A foreign insurer must calculate its burden for purposes of the Michigan retaliatory tax according 
to the laws of its state of incorporation. If the insurer's state of incorporation requires filing on a 
unitary basis, the insurer should compute its retaliatory tax burden using this method.   
 
The retaliatory tax is calculated by first computing the burden to the foreign insurer doing 
business in Michigan and then computing the burden that would be imposed upon a hypothetical 
Michigan insurer as if it was performing the identical business activity in the foreign state. When 
making this calculation it should be assumed that the hypothetical Michigan insurer would 
calculate its liability in the same manner required of the foreign insurer.  
  
I2. Does a unitary group of insurance companies have to file a combined MBT return?  
No. Insurance companies are not specifically excluded from the definition of a unitary business 
group, found at MCL 208.1117(6), and thus may constitute a unitary business group. In practice, 
however, there is no practical effect of this possibility. The tax on authorized insurance 
companies is equal to 1.25% of gross direct premiums written on property or risk located or 
residing in Michigan. MCL 208.1235. Because the tax is only on property or risk located in 
Michigan there will be no traditional apportionment for insurance companies. Thus, even if an 
authorized insurance company is unitary with another authorized insurance company under 
MCL 208.1117(6), this will have no effect in calculating the tax. A combined return will not be 
necessary.  
  
Misc.  
  
Mi1. (Answer rescinded, replacement located at Mi40) Revenue Administrative Bulletin 
2001-2 describes provisions of the SBT related to the tax base of a foreign person for tax 
years beginning in or after 2000. Does RAB 2001-2 apply to the MBT?  
  
Mi2. How are Professional Employer Organizations and Staffing Companies defined for the 
MBT and how do the two differ?  
Under MCL 208.1113(4) a PEO is defined as an entity that manages and provides human 
resource assistance for another entity under contract. The PEO must retain "substantial employer 
rights and responsibilities," as well as several common law rights, as listed in MCL 
208.1113(4)(a)-(d), that demonstrate the control of the PEO over the managed entity.   

A staffing company is defined under MCL 208.1113(6)(d)(ii) as an entity whose "business 
activities are included in industry group 736" of the Federal Department of Labor Industrial 
Classification Code. This industry group represents "establishments primarily engaged in 
providing employment services."   

MCL 208.1113(5) states specifically that a PEO is not a staffing company.   

The main business purpose of a PEO, generally, is to provide a client with human resource and 
human resource management services. PEOs are also typically responsible for payroll, 
withholding and remitting employment taxes and benefits management for clients. These 
PEO/client relationships often involve shared control or co-employer agreements. However, as 
the MBT recognizes, the PEO must maintain the ultimate control in the relationship to be treated 
as a PEO under the tax.   

In contrast, staffing companies generally supply temporary employees to supplement a 
customer's workforce. Staffing companies have nearly complete control of these employees. In 
the staffing company situation, the recipient of employees generally has no more control over the 
employee than direction of daily tasks or rejection of the proffered individual.  
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Mi3. Is sales tax collected by a retail business considered part of its modified gross  
receipts under the Michigan Business Tax?   
Yes. The seller of tangible personal property is the person legally liable for payment of sales tax. 
A seller that is reimbursed sales tax by the purchaser of tangible personal property must include 
in its gross receipts the “entire amount received" from "any activity" unless the amount received is 
statutorily exempted under MCL 208.1111. Therefore, a taxpayer that receives sales tax from a 
purchaser as part of a transaction not otherwise exempt under the Michigan Business Tax must 
include in gross receipts the amount received from the sale of tangible personal property as well 
as the sales tax received.  
   
Mi4. How is the modified gross receipts tax base calculated for professional employment 
organizations and staffing companies? What is the significance of these different 
treatments?  
MCL 208.1203(3) provides the general rule that the modified gross receipts tax base equals a 
taxpayer's gross receipts minus purchases from other firms.  

For a PEO, gross receipts is defined under MCL 208.1111(t) as "the entire amount received by 
the taxpayer from any activity" except for amounts charged by a PEO to a client under a PEO 
arrangement that represent "wages and salaries, benefits, worker's compensation, payroll taxes, 
withholding, or other assessments paid to or on behalf of a covered employee." Thus, a PEO 
excludes wages and the cost of wages from gross receipts.   

In contrast, a staffing company treats "compensation of personnel" supplied to its customers as 
"purchases from other firms" when calculating its modified gross receipts tax base. 
Compensation is defined in MCL 208.1107(2).  

Mi5. (Answer rescinded, replacement located at Mi28) Are limited liability companies  
subject to the MBT?  
   
Mi6. (Answer rescinded, replacement located at Mi34) What is the meaning of the acronym 
FIRE which appears in the presentation entitled MBT Overview – August 1, 2007 on the 
Michigan Business Tax Website?  

Mi7. For developers in the trade or business of selling real property, does the definition of 
inventory as used in "purchases from other firms" include real property? No.  "Purchases 
from other firms" means:    

(a) Inventory acquired during the tax year, including freight, shipping, delivery, or engineering 
charges included in the original contract price for that inventory.   

(b) Assets, including the costs of fabrication and installation, acquired during the tax year of a 
type that are, or under the internal revenue code will become, eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.   

(c) To the extent not included in inventory or depreciable property, materials and supplies, 
including repair parts and fuel.  [MCL 208.1113(6).]  

"Inventory" means:    

(a) The stock of goods held for resale in the regular course of trade of a retail or wholesale 
business, including electricity or natural gas purchased for resale.   
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(b) Finished goods, goods in process, and raw materials of a manufacturing business purchased 
from another person.  [MCL 208.1111(4).]    
 
Neither "stock of goods" nor "finished goods, goods in process, and raw materials" include real 
property.  Furthermore, developers do not generally constitute a "retail or wholesale business" or 
a "manufacturing business."    

Mi8. Will shareholders of S corporations and partners in partnerships be liable for  
Michigan individual income tax on their share of flow-through income from entities subject 
to MBT? Does it matter whether the shareholders or partners are residents or  
nonresidents?  
Both residents and nonresidents of Michigan are subject to Michigan income tax on their share of 
income from partnerships and S corporations to the extent the income is attributable to Michigan 
under the allocation and apportionment provisions of the Michigan Income Tax Act (MCL 206.111 
- 115) and included in adjusted gross income on the partner or shareholder's federal income tax 
return. The imposition of the Michigan business income tax on a flow through entity under section 
201 of the Michigan Business Tax Act does not affect the imposition of the Michigan income tax 
under section 51 of the Michigan income tax act (MCL 206.51) on the individual partners or 
shareholders of the flow through entity.  

Mi9. Is the deduction provided under MCL 208.1201(2)(i) altered by the MBT surcharge?  
No.  The deduction provided in section 201(2)(i) functions to offset the book-to-tax difference or 
deferred tax liability resulting from the change from the SBT to the MBT. The credit is taken in 
defined percentages beginning in tax year 2015.  MCL 208.1201(2)(i).   
 
MCL 208.1201(3) states that the deduction is only available in “the amount necessary to offset 
the net deferred tax liability" which would result under the business income tax under section 201 
and the modified gross receipts tax under section 203. The amount of the deferred tax liability 
and the corresponding deduction will be calculated without reference to the surcharge, and the 
deduction will therefore remain the same as calculated prior to the enactment of 2007 PA 145.  
 
The Department recognizes that this is a significant issue for the business community creating a 
need for guidance upon which it can rely.  While the business community may rely on this form of 
guidance, the Department also intends to issue a Revenue Administrative Bulletin in the near 
future that further explains the position described above.   
 
Mi10. Does the deduction provided under MCL 208.1201(2)(i) reduce the MBT surcharge 
imposed under MCL 208.1281(1)?  
Yes.  MCL 208.1201(3) directs that the deduction “is intended to flow through and reduce the 
surcharge imposed and levied under section 281.”  (Emphasis added).  This same section 
explains that the deduction is calculated as the “the amount necessary to offset the net deferred 
tax liability" which would result under the business income tax under section 201 and the 
modified gross receipts tax under section 203.  MCL 208.1201(3).  The surcharge is calculated 
against a “taxpayer’s liability under [the MBT] after allocation or apportionment to this state under 
this act but before calculation of the various credits.”  The surcharge is, thus, calculated against a 
taxpayer’s business income and gross receipt liabilities.  Therefore, the deduction, which reduces 
the business income tax base upon which the surcharge is calculated, will flow through and 
reduce the surcharge.  
 
The Department recognizes that this is a significant issue for the business community creating a 
need for guidance upon which it can rely.  While the business community may rely on this form of 
guidance, the Department also intends to issue a Revenue Administrative Bulletin in the near 
future that further explains the position described above.  
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Mi11. Will an Employee Stock Ownership Plan (“ESOP”), a tax exempt trust under federal 
laws, be liable for Michigan income tax under the Michigan Income Tax Act (“ITA”), 1967 
P.A. 281, for it’s share of flow-through income from a S corporation that is subject to  
MBT?  
No. An ESOP that is a qualified retirement plan under section 401(a) of the Internal Revenue 
Code (26 U.S.C.A. 1 et seq) is exempt from federal income tax under section 501(a) of the code. 
If an S corporation establishes an ESOP for it’s employees, the ESOP retirement trust fund will 
consist primarily or exclusively of stock from the S corporation. As long as the retirement plan 
maintains it’s tax exempt status under §501, the trust’s pro-rata or flow-through share of earnings 
from the S corporation are exempt from federal income tax.   
 
The Michigan income tax is imposed on the taxable income of a person who is an  individual, 
an estate, or a trust pursuant to section 51 of the ITA (MCL 206.51). Under section 201 of the 
ITA (MCL 206.201), a person who is exempt from federal income tax pursuant to the 
provisions of  Internal Revenue Code shall be exempt [from the tax imposed by the ITA] 
except for the unrelated business income of the exempt person as determined under the 
Internal Revenue Code. Therefore, an ESOP that is exempt from federal income tax under 
§501 of the Internal Revenue Code and has no unrelated business income is exempt from 
Michigan income tax pursuant to MCL 206.201. Any unrelated business income of the ESOP 
that is subject to federal income tax  would also be subject to the Michigan income tax 
imposed on trusts under MCL 206.51.  
 
Mi12. Can new motor vehicle and watercraft dealers who separately itemize and collect the 
modified gross receipts (MGR) tax from customers, in addition to the sales price, collect 
amounts in excess of the amount of taxes remitted to the Department?  
No. Section 203(5) of the MBT Act permits new motor vehicle dealers licensed under the 
Michigan vehicle code, 1949 PA 300, MCL 257.1 to 257.923, and dealers of new or used 
personal watercraft to collect the modified gross receipts tax in addition to the sales price.  MCL 
208.1203(5).  The Act states that the “amount remitted to the Department for the [modified gross 
receipts tax]…shall not be less than the stated and collected amount.”  MCL 208.1203(5).  
Therefore, the entire amount of MGR taxes stated and collected by new motor vehicle dealers 
and new and used watercraft dealers in addition to sales price must be remitted to the 
Department.  There should be no instance where a dealer would be collecting amounts of MGR 
taxes from customers in excess of the amount of taxes remitted to the Department. 
 
Mi13. Are cooperatives organized under IRC 1381(a)(2) exempt from the MBT?  
Cooperatives organized under IRC 1381(a)(2) include any corporation operating on a cooperative 
basis other than tax-exempt organizations; mutual savings banks, cooperative banks, and 
domestic savings associations; insurance companies; and organizations engaged in furnishing 
electric or telephone service to rural communities.  IRC 1381(a)(2). 
Under the MBT, relevant exemptions from tax include:    
 

(b) A person who is exempt from federal income tax under the internal revenue code . . .   
* * * 

        (c)    A nonprofit cooperative housing corporation. As used in this subdivision, "nonprofit 
 cooperative housing corporation" means a cooperative housing corporation that is 
 engaged in providing housing services to its stockholders and members and that does 
 not pay dividends or interest on stock or membership investment but that does distribute 
 all earnings to its stockholders or members. The exemption under this subdivision does 
 not apply to a business activity of a nonprofit cooperative housing corporation other than 
 providing housing services to its stockholders and members.   

* * *  
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(e) Except as provided in subsection (2), a farmers' cooperative corporation organized 
within the limitations of section 98 of 1931 PA 327, MCL 450.98, that was at any time 
exempt under subdivision (b) because the corporation was exempt from federal income 
taxes under section 521 of the internal revenue code and that would continue to be 
exempt under section 521 of the internal revenue code except for either of the following 
activities:   

(i) The corporation's repurchase from nonproducer customers of portions or 
components of commodities the corporation markets to those nonproducer customers 
and the corporation's subsequent manufacturing or marketing of the repurchased 
portions or components of the commodities.   

(ii) The corporation's incidental or emergency purchases of commodities from 
nonproducers to facilitate the manufacturing or marketing of commodities purchased 
from producers.   
(f) That portion of the tax base attributable to the direct and indirect marketing activities 
of a farmers' cooperative corporation organized within the limitations of section 98 of 1931 
PA 327, MCL 450.98, if those marketing activities are provided on behalf of the members 
of that corporation and are related to the members' direct sales of their products to third 
parties or, for livestock, are related to the members' direct or indirect sales of that product 
to third parties.   

* * *  
(2) Subsection (1)(e) does not exempt a farmers' cooperative corporation if the total dollar value 
of the farmers' cooperative corporation's incidental and emergency purchases described in 
subsection (1)(e)(ii) are equal to or greater than 5% of the corporation's total purchases.   
(3) Except as otherwise provided in this section, a farmers' cooperative corporation that is 
structured to allocate net earnings in the form of patronage dividends as defined in section 1388 
of the internal revenue code to its farmer or farmer cooperative corporation patrons shall exclude 
from its adjusted tax base the revenue and expenses attributable to business transacted with its 
farmer or farmer cooperative corporation patrons.  [MCL 208.1207.]    
 
In other words, certain cooperatives exempt from federal income tax, nonprofit cooperative 
housing corporations, and qualifying farmers' cooperative corporations are exempt from the MBT.  
No further exemptions under the MBT are permitted for cooperative corporations.  Since 
cooperatives under IRC 1381(a)(2) do not include tax-exempt organizations, a cooperative 
organized under IRC 1381(a)(2) is only exempt under the MBT to the extent that it is a nonprofit 
cooperative housing corporation under MCL 208.1207(1)(c) or a farmers' cooperative corporation 
under MCL 208.1207(1)(e), (f). 
 
Finally, the exemption provisions applicable to cooperative corporations under the MBT are 
generally the same as those found under the SBT.  Thus, a cooperative exempt from the SBT 
under MCL 208.35 is likely to be exempt from the MBT under MCL 208.1207. 
 
Mi14. Will charitable trusts be subject to the MBT?  
Generally, no. A charitable trust that is exempt from federal income tax under section 501(a) of 
the Internal Revenue Code would be exempt from MBT under section 207(1)(b) of the MBT act 
(MCL 208.1207(1)(b)). However, any unrelated business income of the trust that is subject to 
federal income tax under the Internal Revenue Code would also be subject to MBT if the 
applicable filing thresholds and nexus standards are met.   
 
Mi15. If an entity is subject to the Business Income Tax, will the entity’s 
members/shareholders be subject to Michigan personal income tax?  
Yes. Michigan income tax is imposed under section 51 of the Michigan Income Tax Act (MCL 
206.51) on the taxable income of an individual as defined under section 30 of the Michigan 
Income Tax Act, MCL 206.30.  “Taxable income” under section 30 means adjusted gross income 
as defined under the Internal Revenue Code, 26 U.S.C.A. 1 et seq., subject to a specific series of 
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statutory additions and subtractions, including adjustments for allocation and apportionment. 
Since there is no specific adjustment allowed for income subject to the MBT under MCL 206.30, 
and there is no applicable pre-emption language in the MBT, an individual shareholder, partner, 
or other member of an entity subject to MBT will also be subject to Michigan income tax on a 
distributive or pro-rata share of such income that is included in the members adjusted gross 
income, attributable to Michigan  under the allocation and apportionment provisions of the 
Michigan Income Tax Act, and not otherwise subject to removal (e.g. income from U.S. 
obligations) under MCL 206.30.  
 
Mi16. Are small businesses exempt from the imposition of the surcharge?  
There is no specific exemption from the MBT surcharge for small businesses.  However, as was 
the case before the MBTA was amended to include the imposition of the surcharge, a taxpayer 
(except a financial institution or insurance company) whose apportioned or allocated gross 
receipts are less than $350,000 “does not need to file a return or pay the tax imposed under this 
act.”  MCL § 208.1505(1).  A gross receipts filing threshold credit is available to taxpayers whose 
apportioned or allocated gross receipts are between $350,000 and $700,000.  MCL § 208.1411.  
In addition, a small business alternative credit is available to eligible taxpayers under section 417 
of the MBTA.  MCL § 208.1417.  Depending upon facts and circumstances, the small business 
alternative credit can be utilized to mitigate up to 100% of an eligible taxpayer’s MBT liability.  
MCL § 208.1417(5).  
 
Mi17. Under the MBTA, is the section 281 surcharge imposed before or after available 
credits are applied?  Does the surcharge apply to both the modified gross receipts tax and 
the business income tax?  Can the alternative small business credit eliminate liability for 
the surcharge?  
Section 281(1) of the MBTA provides as follows:  
 
(1)  In addition to the taxes imposed and levied under the act …, to meet deficiencies in state 
funds an annual surcharge is imposed and levied on each taxpayer equal to the following 
percentage of the taxpayer’s tax liability under this act after allocation or apportionment to this 
state under this act but before calculation of the various credits available under this act:  
 
(a)  For each taxpayer other than a person subject to the tax imposed and levied under chapter 
2B, 21.99%.  
 
MCL § 208.1281(1).  Thus, the surcharge is imposed on each taxpayer subject to the MBT after 
allocation or apportionment under section 301, but prior to the calculation and application of any 
available credits, including SBT credits carried forward by the taxpayer.  Section 281(5) provides 
that the surcharge “shall constitute a part of the tax imposed under this act and shall be 
administered, collected, and enforced as provided under this act.”  MCL § 208.1281(5).  
 
Under the statutory language quoted above, the surcharge is imposed upon “the taxpayer’s tax 
liability under this act.”  MCL § 208.1281(1).  Subject to filing thresholds, nexus standards, and 
exemptions, both the modified gross receipts tax and the business income tax are components of 
a taxpayer’s MBT liability.  Accordingly, the surcharge applies to both the modified gross receipts 
tax and the business income tax. 
 

The various credits available under the MBT can be utilized to mitigate a taxpayer’s tax liability 
only to the extent specified in the statute.  With respect to the small business alternative credit, 
section 417(1) provides that this credit is to be taken after the credits provided for in sections 
403 and 405.  MCL § 208.1417(1).  The combined compensation and investment tax credits 
allowed under section 403 may not exceed 50% of the taxpayer’s total MBT liability in tax year 
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2008 and 52% of the taxpayer’s total MBT liability in tax years 2009 and beyond, while the 
research and development credit allowed under section 405, combined with the taxpayer’s total 
section 403 credits, cannot exceed 65% of the taxpayer’s total tax liability under the MBT.  MCL 
§§ 208.1403(1); 208.1405.  

If the taxpayer is then eligible for and calculates the section 417 small business alternative credit, 
the amount of the credit “shall not exceed 100% of the tax liability imposed under this act.”  MCL 
§ 208.1417(5).  Since the surcharge (which constitutes a part of the taxpayer’s tax liability 
imposed under the act) is imposed prior to the calculation of any credits, including the section 
417 small business alternative credit, it is possible that the application of that credit could totally 
eliminate the taxpayer’s tax liability for that tax year, including the amount of that liability that is 
attributable to the surcharge.  

Mi18. (Answer rescinded, replacement located at Mi28) Are limited liability companies 
subject to the MBT?   

Mi19. Under the Michigan Business Tax Act (MBTA) will corporations still be able to 
deduct the statutory exemption from the adjusted tax base before calculating tax as was 
available under the Single Business Tax Act (SBTA)?  
No.  The statutory exemption provided by section 35 of the SBTA, MCL 208.35(1)(a), is not 
available under the MBTA.  Section 207 of the MBTA, MCL 208.1207, which lists the exemptions 
from the Michigan Business Tax, does not contain a statutory exemption for any type of business 
entity.  

Mi20. Is the MBT going to accept the federal treaty benefit on the 1120F?  
For the calculation of the business income tax base under section 201 (MCL 208.1201), the 
starting point is federal taxable income derived from business activity (MCL 208.1105(2)). To the 
extent a foreign corporation is able to exclude income from the calculation of federal taxable 
income under the provisions or terms of an executed tax treaty between the U.S. and a foreign 
country, that same income will be excluded from the business income tax base on the MBT 
return, and not subject to the income tax imposed under section 201 of the MBT.  

For the calculation of the modified gross receipts tax base under section 203 (MCL 208.1203), 
gross receipts is defined under section 111 (MCL 208.1111) to mean “the entire amount received 
from any activity whether in intrastate, interstate, or foreign commerce carried on for direct or 
indirect gain, benefit, or advantage to the taxpayer or to others,” subject to specifically 
enumerated exceptions. Gross receipts sourced to Michigan but exempt from the calculation of 
federal taxable income under the terms of a tax treaty with a foreign country are not one of the 
specifically enumerated exceptions, and are therefore subject to the modified gross receipts tax 
imposed under section 203 of the MBT.  

Mi21. Will a taxpayer whose final SBT return is for a period of less than four months need 
to remit SBT estimates? For example, will a taxpayer with a fiscal year end of  
September 30, 2008, whose final SBT return is for the period October 1, 2007 through 
December 31, 2007, be required to file an SBT estimate?  
No.  An SBT estimate is not required when a taxpayer’s final SBT return is for a period of less 
than four full calendar months.  Payment for all taxpayers’ final SBT return will be due on April 30, 
2008.  
 
Mi22. For purposes of calculating the $350,000 filing threshold in section 505(1); will  
“gross receipts” as defined in section 111 be used, or will the filing threshold be 
determined by “sales” as defined in section 115? What meaning is given to the term 
“apportioned or allocated gross receipts”?  
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The definition of “gross receipts” will be used to calculate the $350,000.00 filing threshold not the 
definition of “sales.” This is based upon the express language of section 505(1) that the filing 
threshold is determined by “apportioned or allocated gross receipts.” The term “apportioned or 
allocated” has the same meaning as in the Michigan Business Tax Act.  When a taxpayer’s 
business activity is subject to tax within and outside of Michigan its tax base is apportioned, and 
business activity confined solely to this state results in the tax base being allocated to Michigan.  

Mi23. Can a unitary group, as defined in the MBT, enter into a voluntary disclosure 
agreement with the Department of Treasury under MCL 205.30c if one member of the 
group would be disqualified on its own?  
No, apart from nexus, a disqualification present for one member of a unitary business is imputed 
to the entire group.  As a threshold matter, a person must make an application, be a non-filer, 
have nexus with Michigan and/or have a reasonable basis to contest liability.  MCL 208.30c(2).   
“Person” is defined at MCL 205.30c(15)(c) as  
  

an individual, firm, bank, financial institution, limited partnership, copartnership, 
partnership, joint venture, association, corporation, limited liability company, limited 
liability partnership, receiver, estate, trust, or any other group or combination acting as a 
unit.  [Emphasis added].  

  
A unitary group is a “group or combination acting as a unit.”  Thus, if one member of the group 
cannot meet the qualifications for an agreement neither can the unitary group.  
 
Mi24. If a taxpayer is disqualified from voluntary disclosure, available at MCL 205.30c, 
under the Single Business Tax, is the taxpayer disqualified under the Michigan Business 
Tax?  Specifically, if a taxpayer filed SBT returns, is it considered a filer for voluntary 
disclosure purposes under the MBT?  
No, a taxpayer is not disqualified for voluntary disclosure purposes under the Michigan Business 
Tax because of disqualification under the Single Business Tax.  The MBT is a distinct and 
separate tax from the SBT.  The provisions of the revenue act apply to the two taxes 
independently.  

Mi25. (Answer rescinded, replacement located at Mi44) Does the MBT follow the federal 
check-the-box regulations?  

Mi26. When is the final SBT return due for a fiscal year taxpayer? Can a fiscal year filer 
request an extension for the final SBT return?  
A fiscal year SBT taxpayer must file a short year return for the period from the beginning of its 
2007-08 fiscal year through December 31, 2007. The filing deadline for that final SBT return is 
April 30, 2008.   

An extension of time to file the return may be requested. For the final SBT return only, if a 
properly prepared application along with appropriate estimated tax payments are received by 
April 30, 2008, the Department will adjust the deadline for filing the final return to the last day of 
the fourth month after the end of the fiscal year reported on the federal return (2007-08), and will 
grant an extension of 180 days from that date to file the tax return. If the taxpayer indicates they 
have been granted an extension to file their federal income tax return, the Department of 
Treasury will grant the same length of time as the federal extension plus an additional 60 days. 
MCL 208.73(4)  

For example, a taxpayer reporting a fiscal year on their federal return beginning June 1, 2007 and 
ending May 31, 2008 must file a short period SBT return for the period beginning June 1, 2007 
and ending December 31, 2007. This return will be due April 30, 2008. Upon request, an 
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extension will be granted to March 31, 2009, which is 180 days after September 30, 2008, the 
date that the federal return ending May 31, 2008 would be due for SBT purposes. A taxpayer with 
a federal extension would be extended to May 31, 2009.  

If the standard SBT extension period is not sufficient to allow a fiscal year taxpayer to gather 
necessary information for its final SBT return, the Department will, upon request, grant a special 
extension appropriate to the circumstances.   

However, an extension of time to file is not an extension of time to pay. Any tax due on the 
annual return must be paid by the original due date, which is the last day of the fourth month after 
the end of the fiscal year, in this case April 30, 2008.  

Mi27. (Answer rescinded, replacement located at Mi45) Are controlled foreign corporations 
("CFC's") under IRC 957 taxpayers under the MBT?  Can controlled foreign corporations 
be members of a unitary business group?  What if the controlled foreign corporation is a 
disregarded entity of a U.S. parent?  

Mi28. (Answer rescinded, replacement located at Mi46) Are single member limited liability 
companies and qualified subchapter S subsidiaries ("QSubs") disregarded for federal tax 
purposes also disregarded under the MBT?  

Mi29. Are condominium, homeowners, and timeshare associations taxed under IRC 528 or 
IRC 277 exempt from the MBT?     
Under the MBT, relevant exemptions include:      

A person who is exempt from federal income tax under the internal revenue code . . . except the 
following:  
* * *  
(iii) The tax base attributable to the activities giving rise to the unrelated taxable business income 
of an exempt person.  [MCL 208.1207(b).]  

Under IRC 528, qualified condominium management, residential real estate management, and 
timeshare associations are exempt from federal income tax on their exempt function income for 
each year in which the taxpayer makes the proper election under IRC 528(c)(1)(E).  Thus, 
condominium management, residential real estate management, and timeshare associations 
taxable under IRC 528 are generally exempt from the MBT under MCL 208.1207(b).  However, 
condominium management, residential real estate management, or timeshare associations are 
subject to the MBT on any taxable income under IRC 528 – or if such associations decline to 
make the IRC 528(c)(1)(E) election. 

In contrast, by definition, organizations subject to tax under IRC 277 are not exempt from federal 
income tax under the IRC.  IRC 277(a).  Thus, organizations subject to tax under IRC 277 are not 
exempt from the MBT. 

The exemption language governing condominium, homeowners, and timeshare associations 
under the MBT is essentially identical to that used in the SBT.  In other words, to the extent an 
association taxed under IRC 528 was exempt from the SBT, that taxpayer is likely exempt under 
the MBT as well.  
 
Mi30. Will Voluntary Disclosure continue with the Michigan Business Tax?  
Yes, the Department is required to administer the Michigan Business Tax under the Revenue Act, 
1941 PA 122.  See MCL 208.1513(1).  Voluntary Disclosure agreements are provided for under 
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the Revenue Act at MCL 205.30c.  The State Treasurer, or a representative, is authorized to 
enter into a voluntary disclosure agreement with non-filers that have a nexus filing responsibility 
and who meet certain other statutory criteria.  Under a voluntary disclosure agreement, eligible 
persons may file returns and pay taxes and interest for a limited lookback period of four years 
without imposition of penalties, in exchange for future tax compliance. 

While Voluntary Disclosure will continue with the Michigan Business Tax a taxpayer must still 
meet the statutory qualifications to enter into an agreement.  

Mi31. Does the MBT provision which states that the MBT is imposed, “[i]n addition to all 
other taxes for which the taxpayer may be liable,” MCL 208.1513(4), mean the MBT is 
imposed upon oil and gas activity also subject to the Severance Tax?  
No.  
 
Mi32. Can a taxpayer use data from its SBT tax periods in calculating the loss adjustment 
for purposes of determining eligibility for the Alternative Small Business Credit under MCL 
208.1417?  
Yes, the Department will allow the use of a “loss adjustment” from a period prior to the start of the  
MBT for purposes of determining qualification for the Alternative Small Business Credit under 
MCL 208.1417.  In computing eligibility for the Alternative Small Business Credit, the MBTA 
defines “loss adjustment” to mean, in pertinent part, “the amount by which adjusted business 
income was less than zero in any of the 5 tax years immediately preceding the tax year for which 
eligibility for the credit under this section is being determined.”  MCL 208.1417(9)(d) [Emphasis 
added].  Therefore, a taxpayer may utilize data for the respective tax years under the SBT to 
calculate eligibility for the Alternative Small Business Credit for MBT tax year 2008 through 2012.  

Mi33. What kinds of expenses qualify for the MBT credit under MCL 208.1451 that applies 
to beverage distributors who originate deposits on beverage containers?  
The Bottle Deposit Administration Credit was added to the MBT as part of 2007 PA 145.  Section 
451 provides that a distributor or manufacturer who originates a deposit on a beverage container 
in accordance with Michigan’s Bottle Bill, MCL 445.571 to 445.576, may claim a credit against its  
MBT liability equal to (a) 30.5% of the taxpayer’s expenses incurred during the tax year to comply 
with the Bottle Bill, if the section 281 surcharge is imposed in the same year, or (b) 25% of such 
expenses if the surcharge is not imposed in the same year.  MCL 208.1451(1)(a) and (1)(b).  If 
the amount of the allowed credit exceeds the taxpayer’s tax liability for the tax year, the excess is 
not refunded and may not be carried forward as an offset against the taxpayer’s tax liability in 
future years.  MCL 208.1451(2).  

Section 451 does not define “expenses” or specify the types of expenses that qualify for the 
credit.  In order to comply with the Bottle Bill, distributors who originate deposits on beverage 
containers (meaning that they charge the deposit to their retailer customers) typically pick up 
empty beverage containers from retailers (usually at the same time that they distribute new 
product), process the returned containers as required, and sell the materials into the recycling 
market.  Distributors also have reporting and payment obligations with respect to unclaimed 
bottle deposits.  MCL 445.573a; 445.573b.  Thus, distributors may incur expenses related to 
receiving and sorting empty containers, storing containers, cleaning or crushing containers, and 
recordkeeping.  A distributor’s compliance-related expenses will vary depending on whether the 
retailers it collects from use reverse vending machines.  Reverse vending machines crush or 
shred the returned containers, eliminating or reducing the need (and cost) for distributors to 
collect and process the material recovered.  
 
In order to qualify for the Bottle Deposit Administration Credit, expenses must be ordinary, 
necessary, and directly related to the taxpayer’s compliance with the Bottle Bill.  “Ordinary” 
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means that another manufacturer or distributor who originates deposits would likely incur a 
similar expense in complying with the Bottle Bill.  “Necessary” means that the expense is one the 
taxpayer would not have incurred absent the necessity of complying with the Bottle Bill.  “Directly 
related” means that the main purpose of the qualifying expenditure was compliance with the 
requirements of the Bottle Bill.  For example, a can-crushing machine purchased in order to 
process the empty deposit beverage containers picked up from retailers would probably qualify 
for the credit in the year of purchase.  A printer purchased for general office use, and which is 
also used to occasionally print reports related to bottle deposits, would not qualify. 

Taxpayers claiming the Bottle Deposit Administration Credit must maintain adequate 
documentation, through business books and records, supporting all expenses for which the credit 
is claimed.  

Mi34. What is the meaning of the acronym FIRE which appears in the presentation entitled 
MBT Overview–August 1, 2007 on the MBT Website?  
The acronym FIRE, at slide 12 of the presentation, stands for Financial Sector, Insurance Sector 
and Real Estate Sector.  The presentation, which was one of the Department’s earliest overviews 
of the newly enacted Michigan Business Tax Act (MBTA), indicated that these industries may pay 
more under the MBT than under the SBT.  

Insurance companies will pay a gross direct premiums tax of 1.25% under the MBT, as 
addressed in Chapter 2A of the MBTA.  Financial institutions will pay a tax on net capital at a rate 
of 0.235%, as explained in Chapter 2B.  Real estate entities, like all taxpayers not taxed under 
Chapters 2A or 2B, are subject to the Business Income and Modified Gross Receipts taxes found 
in MCL 208.1201 and MCL 208.1203, respectively.  

On December 1, 2007, the MBTA was amended to impose, in addition to the taxes described 
above, an annual surcharge on each taxpayer, except insurance companies.  The surcharge is 
equal to a specified percentage of the taxpayer’s MBT liability, after allocation or apportionment 
to Michigan, but before calculation of the various credits in the MBTA.  

For a financial institution, the MBT surcharge is 27.7% for tax years ending in 2008, and 23.4% 
for tax years ending in 2009 and later.  Financial institutions authorized to exercise only trust 
powers are not subject to the surcharge.  

For real estate entities, like all taxpayers other than insurance companies and financial 
institutions, the MBT surcharge is equal to 21.99% of MBT liability.  

The amount of the surcharge imposed on any taxpayer, other than financial institutions, cannot 
exceed $6,000,000.00 for any single tax year.  

Mi35. Will public libraries receive any moneys from the Michigan Business Tax? There was 
a provision in the Single Business Tax Act that directly funded public libraries, will this 
continue under the MBT?  
There is no provision in the Michigan Business Tax Act that directly funds public libraries, nor did 
such a provision exist in the Single Business Tax Act. At the time of its repeal, the revenue 
generated from the SBT was distributed to the General Fund, with no amounts earmarked for 
particular programs. The revenue generated from the MBT will be distributed to the School Aid 
Fund and General Fund per MCL 208.1515, again with no amounts earmarked for particular 
programs.  
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The State Revenue Sharing program distributes sales tax collected by the State of Michigan to 
local governments as unrestricted revenues. The distribution of funds is authorized by the State 
Revenue Sharing Act, Public Act 140 of 1971, as amended (MCL 141.901).   

As part of the legislation associated with the adoption of the Single Business Tax in 1975, 
Michigan exempted business inventories from the property tax. To hold local units harmless for 
this change, a portion of SBT revenue at that time was earmarked for distribution to local units 
through the revenue sharing process. In 1996 Public Act 342 changed both the basis on which 
the funds are distributed and the source of revenue-sharing funds, removing income tax and SBT 
revenue and replacing it with additional sales tax revenue.   

Generally, revenue distributed under the Act is unrestricted: Local units have complete control 
over how the funds are used. However, local units that collect property taxes for eligible 
authorities were required under Section 912a of the Revenue Sharing Act to remit a portion of 
any payments received under the Act to the eligible authorities for which they collected taxes, 
generally the amount received by the eligible authority for the 1997-1998 state fiscal year. This 
section of the State Revenue Sharing Act expired September 30, 2007.  

Mi36. If a taxpayer that is a unitary business group has a business loss carry forward 
under MCL 208.1201(5), what happens to the business loss carry forward if membership in 
the unitary business group changes?  
When the membership of a taxpayer that is a unitary business group changes, the business loss 
carryforward of the unitary business group is divided among the unitary business group and the 
departing members in proportion to the losses the members would have generated had each 
member filed separately.  Specifically, the portion of the business loss carryforward of a taxpayer 
that is a unitary business group attributable to a departing member is an amount equal to the 
business loss carryforward of the unitary business group multiplied by a fraction, the numerator of 
which is what would have been the business loss of that member had that member filed a 
separate return, and the denominator of which is the sum of what would have been the separate 
business losses of all members of the group in that year having business losses if those 
members filed separate returns. 
  
Example.  Taxpayer LMNOP is a unitary business group comprised of Corporations L, M, N, O, 
and P.  The 2008 tax year generated an apportioned business loss of $100 to be carried forward 
to the 2009 tax year.  However, due to a change in ownership, Corporation P is not part of the 
unitary business group for the 2009 tax year.  If each member calculated their business income 
tax base on a separate basis for 2008, only Corporations N, O, and P showed losses of 50, 70, 
and 30 respectively.  P gets a business loss carryforward of $20 [(30/(50+70+30))*100) for the 
2009 tax year.  Taxpayer LMNO retains a business loss carryforward of $80.  

Mi37. Are mortgage companies financial institutions under the Michigan Business Tax? 
MCL 208.1261(f) defines a financial institution as   

(i) A bank holding company, a national bank, a state chartered bank, an office of thrift 
supervision chartered bank or thrift institution, or a savings and loan holding company other 
than a diversified savings and loan holding company as defined in 12 USC 1467a(a)(F).  

(ii) Any person, other than a person subject to the tax imposed under chapter 2A, who is directly 
or indirectly owned by an entity described in subparagraph (i) and is a member of the unitary 
business group.  

(iii) A unitary business group of entities described in subparagraph (i) or (ii), or both.  
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Thus, even though a mortgage company is not expressly defined as a financial institution, it will 
be considered a financial institution if it is owned directly or indirectly by a financial institution and 
is a member of the unitary business group that the parent financial institution is also a member.  If 
a mortgage company meets these criteria, it is a financial institution under the MBT.  

Mi38. Are regulated investment companies subject to the Michigan Business Tax?  If so, 
does the MBT provide a deduction for dividends paid similar to Federal Form 1120-RIC, 
U.S. Tax Return for Regulated Investment Companies?  
Yes.  Regulated Investment Companies (RIC) are subject to the MBT.  An RIC is any domestic 
corporation that registers or files an election to be an RIC and meets specific criteria in Section 
851 of the IRC.  These corporations are taxable in both the business income and modified gross 
receipts tax bases of the MBT. 

"Business income" is defined generally as "that part of federal taxable income derived from 
business activity." MCL 208.1105(2).  This means, for the business income tax base, that the 
federal return flows through to the MBT return to the extent the federal return represents income 
from business activity.  Because Form 1120-RIC allows a deduction for dividends paid (defined at 
IRC 561) that deduction will flow through to the MBT return.  There is no additional deduction for 
this expense in the MBT.   

The modified gross receipts tax base is gross receipts less "purchases from other firms," as 
defined in MCL 208.1113(6), before apportionment. MCL 208.1203(3). "Purchases from other 
firms" does not include the dividends paid expense.  There is not a deduction for dividends paid 
in this tax base.  

Mi39. MCL 208.1201(2) provides a deduction for the book-to-tax difference or deferred 
liability resulting from the change from the SBT to the MBT.  Is the deduction available to a 
privately held, cash-basis partnership that is not required to (and does not) maintain its 
books in accordance with generally accepted accounting principles?  
No.  The deduction provided under MCL 208.1201(2), commonly know as the FAS 109 
deduction, does not apply to a taxpayer that does not keep its books in accordance with GAAP. 

The plain language of the statute makes clear that only taxpayers that use GAAP qualify for the 
credit.  Section 201(3) states   

The deduction … shall not exceed the amount necessary to offset the net deferred tax liability of 
the taxpayer as computed in accordance with generally accepted accounting principles.  

A cash method or cash basis taxpayer may take the deduction to offset the book-to-tax difference 
or deferred tax liability if that taxpayer keeps its books in accordance with GAAP.  

Mi40. RAB 2001-2 describes provisions of the SBT related to the tax base of a foreign 
person for tax years beginning in or after 2000.  Does RAB 2001-2 apply to the MBT? No, 
RAB 2001-2 does not apply to the MBT as the MBT’s statutory provisions are distinctly 
different from those in the SBT.  
  
Additionally, RABs issued to provide guidance under the SBT are not directly applicable to the 
MBT.  
 
Mi41. (This FAQ has been amended due to 2011 PA 305.) Is interest, dividend and capital 
gains investment income generated by an LLC, the  members of which are trusts and which 
was set up solely for the purpose of pooling and investing money gifted to children’s and 
grandchildren’s trusts, subject to MBT?  
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Probably not. Interest, dividend, and capital gains investment income are generally included in 
business income and gross receipts unless an enumerated exception applies.  One such exception 
is for receipts from investment activity of a taxpayer that is an individual, estate or other person 
organized for estate or gift planning purposes that are derived from transactions, activities or 
sources other than those in the regular course of the person’s trade or business.  MCL 208.1105(2) 
and 208.1111(1)(w).  Interest income, dividends and capital gains investment income receipts 
generated by an LLC set up for the purpose of pooling and investing money gifted to children and  
grandchildren trusts are likely not subject to the business income tax and the modified gross 
receipts tax under sections 201 and 203 of the MBT, MCL 208.1201 and 208.1203, respectively, 
to the extent such income and receipts are not derived from investment activity that is part of the 
LLC’s trade or business.   

However, if the LLC is treated as a corporation for federal income tax purposes, then its interest, 
dividends and capital gains investment income would be subject to tax.  

Mi42. Are farms exempt under the MBT?  Are agricultural activities taxed under the MBT?   
What about a taxpayer that has both retail and farm activities?    
Farms are not expressly exempt under the MBT.  However, the tax base attributable to the 
production of agricultural goods by a person whose primary activity is the production of 
agricultural goods is exempt.  MCL 208.1207(1)(d).  The production of agricultural goods means 
"commercial farming, including, but not limited to, cultivation of the soil; growing and harvesting of 
an agricultural, horticultural, or floricultural commodity; dairying; raising of livestock, bees, fish, 
fur-bearing animals, or poultry; or turf or tree farming, but does not include the marketing at retail 
of agricultural goods except for sales of nursery stock grown by the seller and sold to a nursery 
dealer licensed under section 9 of the insect pest and plant disease act . . . ."  MCL 
208.1207(1)(d).  Thus, so long as the primary activity of the taxpayer is the production of 
agricultural goods, those agricultural activities will be exempt from the MBT.  However, any retail 
activities that do not constitute the production of agricultural goods will be subject to the MBT. 

Other farming-related persons and activities are also exempt from the MBT, such as: 
▪ Certain farmers' cooperatives formerly exempt from federal income tax under 

IRC 521, unless "the total dollar value of the farmers' cooperative corporation's 
incidental and emergency purchases described in subsection (1)(e)(ii) are equal  
to or greater than 5% of the corporation's total purchases."  
MCL 208.1207(1)(e), (2). 
  

▪ The tax base attributable to the direct and indirect marketing activities of a 
farmers' cooperative corporation organized within the limits of MCL 450.98 if 
those marketing activities are provided on behalf of the members of that 
cooperative and are related to the members' direct sale of their products to third 
parties or, for livestock, are related to the members' direct or indirect sales of that 
product to third parties.  MCL 208.1207(1)(f).   

In addition, farmers' cooperatives that are structured to allocate net earnings in the form of 
patronage dividends to its farmer or farmers' cooperative patrons exclude the revenue and 
expenses attributable to business transactions with its farmer of farmer cooperative patrons from 
its adjusted tax base.  

Mi43. Will case law concerning the retaliatory tax, such as TIG Ins Co v Dep’t of Treasury, 
and Prudential Property & Cas Ins Co v Dep’t of Treasury, which were decided in SBT 
years, be applied equally to the MBT?    
The Michigan Insurance Code imposes the retaliatory tax on a foreign insurer when that insurer’s 
state of incorporation would impose a total tax burden on a Michigan insurer that is “greater in the 
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aggregate” than the total tax burden that Michigan would impose on the foreign insurer.  MCL 
500.476a.  Though the total tax burden is calculated by reference to one of Michigan’s business 
taxes, the retaliatory tax is a stand-alone tax.  It is administered in connection with the SBT or the 
MBT but is not a part of either tax.  Both TIG and Prudential were decided under the retaliatory 
tax imposed by the Insurance Code.  464 Mich 548 (2001); 272 Mich App 269 (2006); cert denied 
at 480 Mich 863 (2007).  

Therefore, existing case law will control to the extent it discusses and interprets the retaliatory 
tax.  The relationship between the retaliatory tax and the MBT is similar to that of the retaliatory 
tax and SBT making existing case law relevant to the MBT.  

Mi44. Does the MBT follow the federal check-the-box regulations?  
Yes.  Effective January 1, 1997, a separate business entity that is not required to be classified as 
a corporation for tax purposes is permitted to elect its entity classification under the federal 
"check-the-box" provisions of the Federal Income Tax Regulations, Treas Reg § 301.7701-3.  
These check-the-box regulations allow an unincorporated entity, such as a limited liability 
company ("LLC"), to elect to be taxed as a corporation.  An unincorporated entity with at least two 
members that fails to elect corporate tax treatment will, by default, be taxed as a partnership.  An 
unincorporated entity with one member that fails to elect corporate tax treatment will, by default, 
be disregarded as an entity separate from its owner for federal tax purposes.  A single member 
entity, such as a single member LLC ("SMLLC"), that is disregarded for federal tax purposes will 
be treated as a sole proprietorship, branch, or division of its owner.  

For MBT purposes, a person is defined in MCL 208.1113(3) to include various types of entities, 
including partnerships, corporations, and LLCs.  An entity that has elected or is required to file as 
a corporation or partnership under the Internal Revenue Code is by definition a corporation or 
partnership under the MBT act.  MCL 208.1107(3) and 208.1113(2).  These statutory definitions 
effectively adopt the federal check-the-box regulations for MBT purposes.  

If a SMLLC or other entity is a disregarded entity for federal tax purposes, the SMLLC or other 
entity will be similarly classified as a disregarded entity for MBT purposes.  Consequently, the 
owner of the SMLLC or other entity is the MBT taxpayer, with the SMLLC or other entity treated 
as either a sole proprietorship or as a branch or division of its owner.  MCL 208.1512(1).  See 
Notice to Taxpayers Regarding Federally Disregarded Entities and the Michigan Business Tax, 
issued January 26, 2012, for further details and exceptions.  

Mi45. Are controlled foreign corporations ("CFC's") under IRC 957 taxpayers under the  
MBT? Can controlled foreign corporations be members of a unitary business group?  What 
if the controlled foreign corporation is a disregarded entity of a U.S. parent? CFC's as 
Taxpayers.  Under the MBT, taxpayer means "a person or a unitary business group liable for a tax, 
interest, or penalty."  MCL 208.1117(5).  "Person" means "an individual, firm, bank, financial 
institution, insurance company, limited partnership, limited liability partnership, copartnership, 
partnership, joint venture, association, corporation, subchapter S corporation, limited liability 
company, receiver, estate, trust, or any other group or combination of groups acting as a unit."  
MCL 208.1113(3).  Other than the definition of unitary business group under MCL 208.1117, which 
is limited to U.S. persons, the MBT does not distinguish between foreign and U.S. persons.  Thus, 
controlled foreign corporations are taxpayers under the MBT.  

  
CFC's as Members of a Unitary Business Group.  A unitary business group is defined, in part, as:  
  

a group of United States persons, other than a foreign operating entity, 1 of which 
owns or controls, directly or indirectly, more than 50% of the ownership interest 
with voting rights or ownership interests that confer comparable rights to voting 
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rights of the other United States persons . . . . [MCL 208.1117(6) (emphasis 
added).]  

  
"United States person" means "that term as defined in [IRC] 7701(a)(30)." MCL 208.117(7). 
Under IRC 7701(a)(30), "United States person" means:   

  
(A) a citizen or resident of the United States,  
(B) a domestic partnership,  
(C) a domestic corporation,   
(D) any estate (other than a foreign estate, within the meaning, of paragraph  

(31)), and   
(E) any trust if -  

(i) a court within the United States is able to exercise primary 
supervision over the administration of the trust, and  

(ii) one or more United States persons have the authority to control all 
substantial decisions of the trust.  [IRC 7701(a)(30).]  

  
A controlled foreign corporation means:   

  
any foreign corporation if more than 50 percent of –  
(1) the total combined voting power of all classes of stock of such  

corporation entitled to vote, or  
(2) the total value of the stock of such corporation, is owned (within the 

meaning of section 958(a)), or is considered as owned by applying the 
rules of ownership of section 958(b) , by United States shareholders on 
any day during the taxable year of such foreign corporation.[IRC 957(a).]  

  
As a foreign corporation, a controlled foreign corporation is not a U.S. person and is thus 
excluded from the definition of unitary business group under the MBT.  
  
CFC's as Disregarded Subsidiary of U.S. Parent.  A controlled foreign corporation that is a 
disregarded entity for federal income tax purposes is classified as a disregarded entity for MBT 
purposes.  MCL 208.1512.  That is, the disregarded entity is treated as a branch or division of its 
owner and will be included in a unitary business group as part of its owner if the owner is a member 
of a unitary business group.  However, a controlled foreign corporation that is a disregarded entity 
for federal income tax purposes that filed separate from its owner under MCL 208.1512(2) or (3) is 
treated as a person separate from its owner for MBT purposes.  Therefore, the controlled foreign 
corporation that files separate from its owner is a foreign person and would not be includable in 
any unitary business group.  
  
Mi46. Are single member limited liability companies and qualified subchapter S subsidiaries 
("QSubs") disregarded for federal tax purposes also disregarded under the MBT?  
Yes, except for the circumstances prescribed under MCL 208.1512(2) and (3), a single member 
limited liability company ("SMLLC") and a QSub disregarded for federal income tax purposes are 
classified as disregarded for MBT purposes.  See Notice to Taxpayers Regarding Federally 
Disregarded Entities and the Michigan Business Tax, issued January 26, 2012, for a more complete 
explanation regarding the treatment under the MBT for federally disregarded entities.  
  
Modified Gross Receipts  
  
M1. (Answer rescinded, replacement located at M26) Does the Modified Gross Receipts 
Tax component of the Michigan Business Tax Act tax capital gains of investors, including 
trusts, Family Limited Partnerships and individuals?   
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M2. How are gross receipts, rents etc. received from real property apportioned? Receipts 
from real property are apportioned based on location of the real property.   
  
Rental income received from real property is included in both the business income from business 
activity tax base and modified gross receipts tax base of the taxpayer.  Business activity includes 
the rental of property.  MCL 208.1105(1).   
 
Under MCL 205.1301(1) each tax base is apportioned or allocated in accordance with the rules 
under Chapter 3 of the Act.  Sales confined solely to Michigan are allocated to Michigan.  Sales 
within and outside of Michigan are apportioned based on a sales factor calculated under section 
303.  MCL 208.1301(2).   
  
The sales factor is a fraction, the numerator is Michigan sales and the denominator is sales 
everywhere.  MCL 208.1303(1). Receipts from the sale, lease, rental or licensing of real property 
are Michigan sales if the property is located in Michigan.  MCL 208.1305(1)(b).  
  
M3. Is rental income included in gross receipts?  
Yes.  The Michigan Business Tax Act (MBTA) defines “gross receipts” as, “[t]he entire amount 
received by the taxpayer from any activity whether in intrastate, interstate, or foreign commerce 
carried on for direct or indirect gain, benefit, or advantage to the taxpayer or to others.”  [MCL 
208.1111(1)]  Section 111(1) of the MBTA contains specified exceptions to the definition of “gross 
receipts” but rental income is not listed among the exceptions.  
  
M4. The modified gross receipts tax base means the gross receipts of the taxpayer less 
"purchases from other firms." The definition of "purchases from other firms" includes 
"materials and supplies" to the extent not included in inventory and assets as defined.   
What, specifically, is the definition of "materials and supplies"?   Under 
MCL 208.1113(6), "purchases from other firms" means:     
  
(a) Inventory acquired during the tax year, including freight, shipping, delivery, or engineering 
charges included in the original contract price for that inventory.   
  
(b) Assets, including the costs of fabrication and installation, acquired during the tax year of a 
type that are, or under the internal revenue code will become, eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.   
(c) To the extent not included in inventory or depreciable property, materials and supplies, 
including repair parts and fuel. 
  
As used in MCL 208.1113(6)(c), "materials and supplies" means tangible personal property 
acquired during the tax year to be used or consumed in – and directly connected to – the 
production or management of inventory under MCL 208.1113(6)(a) or the operation or 
maintenance of assets under MCL 208.1113(6)(b).  "Materials and supplies" includes repair parts 
and fuel.  
  
M5. Will a Single Business Tax (SBT) business loss carry forward carry over to the 
Michigan Business Tax (MBT)?  Is the deduction before or after apportionment?  
The MBT provides for a limited deduction of SBT business loss carry forward in the 2008 MBT 
tax year in calculating the Modified Gross Receipts tax base only.  MCL 208.1203(4) provides 
that 65% of any SBT business loss carry forward that was actually incurred in the 2006 or 2007 
SBT tax years and that was not previously deducted in tax years beginning before January 1, 
2008 may be deducted against the Modified Gross Receipts tax base.  Any business loss carry 
forward incurred before January 1, 2006 is not eligible for the deduction. 
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If the taxpayer is a unitary business group, the business loss carry forward may only be deducted 
against the Modified Gross Receipts tax base of the person included in the unitary business 
group that generated the loss.   
  
The deduction for the business loss carry forward is taken against the Modified Gross Receipts 
tax base after apportionment.  
  
M6. Is sales tax collected by a retail business considered part of its modified gross 
receipts under the Michigan Business Tax?  
Yes. The seller of tangible personal property is the person legally liable for payment of sales tax. 
A seller that is reimbursed sales tax by the purchaser of tangible personal property must include 
in its gross receipts the "entire amount received" from "any activity" unless the amount received 
is statutorily exempted under MCL 208.1111. Therefore, a taxpayer that receives sales tax from a 
purchaser as part of a transaction not otherwise exempt under the Michigan Business Tax must 
include in gross receipts the amount received from the sale of tangible personal property as well 
as the sales tax received.  
  
M7. Is labor deductible from gross receipts as a "purchase from other firms?" Generally, 
no.  Under MCL 208.1113(6), "purchases from other firms" means:     
  
(a) Inventory acquired during the tax year, including freight, shipping, delivery, or engineering 
charges included in the original contract price for that inventory.   
  
(b) Assets, including the costs of fabrication and installation, acquired during the tax year of a 
type that are, or under the internal revenue code will become, eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.   
  
(c) To the extent not included in inventory or depreciable property, materials and supplies, 
including repair parts and fuel.   
  
(d) For a staffing company, compensation of personnel supplied to customers of staffing 
companies.   
* * *  
(e)  For a person included in major groups 15, 16, and 17 under the standard industrial 
classification code as compiled by the United States department of labor that does not qualify for 
a credit under section 417, payments to subcontractors for a construction project under a contract 
specific to that project.   
 
That is, for taxpayers other than staffing companies and contractors (persons included in SIC 
codes 15, 16, and 17), labor is not included in "purchases from other firms."  For staffing 
companies, labor may be deductible to the extent that it constitutes compensation of personnel 
supplied to its customers.  For contractors, labor may be deductible to the extent that it is 
included in payments made to subcontractors under a contract specific to a project.  
  
M8. Do shipping and delivery charges not included in the contract price for inventory 
constitute "purchases from other firms?"  For example, are shipping charges paid to a 
third party to deliver inventory purchased from a vendor deductible from gross receipts? 
No.  Under MCL 208.1113(6), "purchases from other firms" means:     
  
(a) Inventory acquired during the tax year, including freight, shipping, delivery, or engineering 
charges included in the original contract price for that inventory.   
* * *  
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(c) To the extent not included in inventory or depreciable property, materials and supplies, 
including repair parts and fuel. 
  
In other words, "purchases from other firms" includes shipping and delivery charges related to 
inventory only when such charges are "included in the original contract price for that inventory."  
MCL 208.1113(6).  Furthermore, shipping and delivery charges are not included in "materials and 
supplies."  
  
M9. Are amounts paid by a taxpayer to a staffing company deductible from gross receipts 
as "purchases from other firms?"  
No.  Under MCL 208.1113(6), "purchases from other firms" includes:     
  
(d) For a staffing company, compensation of personnel supplied to customers of staffing 
companies. As used in this subdivision:   
  
(i) "Compensation" means that term as defined under section 107 plus all payroll tax and 
worker's compensation costs.   
  
(ii) "Staffing company" means a taxpayer whose business activities are included in industry 
group 736 under the standard industrial classification code as compiled by the United States 
department of labor.   
  
Thus, a staffing company may deduct compensation paid to personnel supplied to its clients.  But 
payments to a staffing company by a client do not constitute "purchases from other firms."  
  
M10. Are capital gains that are included in the Modified Gross Receipts tax base also 
included in the Business Income tax base?  
Yes, the Business Income tax base is a separate and distinct tax base from the Modified Gross 
Receipts tax base.  A taxpayer’s Business Income tax base is its business income subject to 
certain statutory adjustments before allocation or apportionment.  MCL 208.1201(2).  Business 
income is generally defined as “that part of federal taxable income derived from business 
activity.” MCL 208.1105(2).  “Business activity” is defined in part as “a transfer of legal or 
equitable title to or rental of property, whether real, personal, or mixed, tangible or intangible, . . . , 
made or engaged in, or caused to be made or engaged in, whether in intrastate, interstate, or 
foreign commerce, with the object of gain, benefit, or advantage, whether direct or indirect, to the 
taxpayer or to others, . . . .”  MCL 208.1105(1).  
  
MCL 208.1201 of the MBT makes no provision for the adjustment of capital gains that may be 
included in federal taxable income derived from business activity.  As a result, to the extent the 
capital gain is derived from the business activity of the taxpayer it must also be included in the 
business income tax base.  
 
M11. Are system software royalties, excluded from the determination of tax liability under 
the Single Business Tax Act (“SBTA”) (see MCL 208.9(4)(g)(viii) and (7)(c)(vii)), likewise 
excluded from the determination of tax liability under the Michigan Business Tax Act 
(“MBTA”)?  
No.  System software royalties are included in the determination of the Business Income tax base 
and the Modified Gross Receipts tax base under the MBTA.  Unlike in the SBTA, there is no 
language in the MBTA which excludes such royalties from the calculation of either of these taxes.  
  
Under the MBTA, a taxpayer (other than a financial institution or insurance company) is subject to 
two separate and distinct taxes, a Business Income tax and a Modified Gross Receipts tax.  A 
taxpayer's Business Income is subject to certain statutory adjustments before allocation or 
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apportionment.  MCL 208.1201(2).  Business income is generally defined as "that part of federal 
taxable income derived from business activity." MCL 208.1105(2). "Business activity" is defined in 
part as "a transfer of legal or equitable title to or rental of property, whether real, personal, or 
mixed, tangible or intangible, . . . , made or engaged in, or caused to be made or engaged in, 
whether in intrastate, interstate, or foreign commerce, with the object of gain, benefit, or 
advantage, whether direct or indirect, to the taxpayer or to others, . . . ." MCL 208.1105(1).  MCL 
208.1201(2)(f) states that “Except as otherwise provided under this subsection, to the extent 
deducted in arriving at federal taxable income, [a taxpayer must add to the Business Income tax 
base] any royalty, interest, or other expense paid to a person related to the taxpayer by 
ownership or control for the use of an intangible asset if the person is not included in the 
taxpayer’s unitary business group.”  MCL 208.1201(2)(f).  There is no language in the MBTA 
excluding system software royalties from Business Income.  
  
Likewise, there is no language in the MBTA excluding system software royalties from the  
Modified Gross Receipts tax base.  Generally, a taxpayer’s Modified Gross Receipts tax base is 
“a taxpayer’s gross receipts less purchases from other firms before apportionment….”  MCL 
208.1203(3).  “Gross Receipts” is defined in part as “the entire amount received by the taxpayer 
from any activity whether in intrastate, interstate, or foreign commerce carried on for direct or 
indirect gain, benefit, or advantage to the taxpayer or to others….”  MCL 208.1111(1).  There is 
no language in the MBTA excluding system software royalties from Gross Receipts.  
  
M12. (This FAQ has been amended due to 2011 PA 305.) Do the business income tax and 
modified gross receipts tax components of the MBT apply to individuals, estates, and trusts 
or family limited partnerships that are specifically established for estate planning purposes, 
on income from investments, such as capital gains, interest, dividends, or other sources of 
personal income?  
No. The definitions of “business income” and “gross receipts” as used in the MBT specifically 
exclude this type of income received by these types of entities from the MBT tax bases and 
threshold amounts.  Investment income, gains from the sale of personal assets or other assets 
not used in a trade or business, and any other income not specifically derived from a trade or 
business that is earned, received, or otherwise acquired by certain entities expressly enumerated 
by the statute are not included in gross receipts for purposes of determining the filing thresholds 
under sections 200, 411, or 505 (MCL 208.1200, 208.1411, or 208.1505), and are not included in 
the business income tax base or modified gross receipts tax base under sections 201 and 203, 
respectively, (MCL 208.1201 and 208.1203). This exclusion only applies to the following types of 
entities listed under MCL 208.1105(2) and 208.1111(4)(w) and (x) in the statute:  (1) an 
individual; (2) an estate; (3) a person organized for estate or gift planning purposes; (4) a person 
organized exclusively to conduct investment activity and that does not conduct activity for any 
person other than an individual or a person related to that individual; or (5) a common trust 
established under the Collective Investment Funds Act, 1941 PA 174.  Investment income and 
any other types of income earned or received by all other types of persons or entities not 
specifically referenced in these revised definitions must be included in the gross receipts and 
business income of the taxpayer.  
  
M13. If an individual owns 100% of an S corporation law practice with gross receipts of 
$500,000, net income of $100,000 after wages of $250,000, and also has the following 
income not related to the S corporation or any other trade or business: dividends - 
$100,000, interest $250,000, capital gain $750,000, and pension of $100,000. Is he liable for 
the MBT taxes on a combined basis as an individual and owner of a S corporation?  
The definitions of “business income” and “gross receipts” as used in the MBT act were amended 
on December 1, 2007 by PA 145. Under the new definitions, personal investment income, gains 
from the sale of personal assets, and other income received by an individual not specifically 
derived from a trade or business are not included in the MBT tax bases as defined in sections 
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201 and 203 (MCL 208.1201 and 208.1203), and are not included gross receipts for purposes of 
determining the MBT filing thresholds under section 505 (MCL 208.1505). 
  
Therefore, the taxpayer in this example would only consist of the S corporation. The MBT tax 
liability of the S corporation would be determined by reference to gross receipts of $500,000 and 
business income of $100,000. The wage, pension, interest, dividend, and capital gain income of 
the individual owner of the S corporation are not subject to MBT.  
  
M14. (Answer rescinded, replacement located at M67)  What are purchases from other 
firms?    
  
M15. If a business or unitary group taxpayer has a negative business income tax base, is 
the 4.95% tax rate applied to the negative business income base, with the result then 
netted against a positive modified gross receipts tax to determine Michigan Business Tax 
(“MBT”) liability?  
No.  Other than for an insurance company under Chapter 2A and a financial institution under 
Chapter 2B, the Michigan Business Tax Act (“MBTA”) imposes two taxes on a taxpayer: one on 
business income and one modified gross receipts.  The Business Income tax base is a separate 
and distinct tax base from the Modified Gross Receipts tax base.  In determining a taxpayer’s 
total tax liability under the MBTA, one tax base is not netted, partially or wholly, against the other 
tax base.  If the arithmetic calculation of a taxpayer’s business income tax base for a tax year 
results in a negative value, then the business income tax base used for purposes of determining 
total MBT liability is zero.  Thus, the 4.95% tax rate for business income applied against a zero 
tax base produces a business income tax liability of zero.  The modified gross receipts tax, 
calculated by multiplying the modified gross receipts tax rate of 0.80% against the modified gross 
receipts tax base after apportionment and allocation, would be added to the zero value business 
income tax to produce the taxpayer’s total MBT liability for the tax year before credits.   
  
Even though a taxpayer may not offset a negative business income tax against a positive 
marginal gross receipts tax in a given tax year, the taxpayer may, under MCL 208.1201(4), carry 
forward the negative business loss after allocation or apportionment into the tax year immediately 
succeeding the loss year as an offset to the allocated or apportioned business income tax base 
for that succeeding tax year.  Such losses may be carried forward up to 10 years following the 
loss year or until the loss is used up, whichever comes first.  Any loss remaining after the 10 year 
carryforward period specified in MCL 208.1201(4) will expire unused.  
  
M16. Should a taxpayer use the cash or accrual method when determining gross receipts 
under the MBT?  
Similar to the SBT, a taxpayer should compute its gross receipts using the accounting method 
that it used in the computation of its net income for federal tax purposes. 
  
Under the accrual method, income is “received” and recorded on the books when all the events 
that establish the “right to receive” the income has occurred.  Under the cash method, income is 
not recorded until payment is actually received, and expenses are not counted until they are 
actually paid.  
  
A taxpayer that computes its federal taxable income using the accrual method should consistently 
compute both its Business Income tax base and Modified Gross Receipts tax base using the 
accrual method.  A federal cash basis taxpayer would compute both the MBT Business Income 
and Modified Gross Receipts tax bases using the cash basis method.   
  
M17. Does the “materials and supplies” provision in the definition of “purchases from 
other firms” at MCL 208.1113(6)(c) apply to service providers?  
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Yes.  A taxpayer’s modified gross receipts (MGR) tax base under the Michigan Business Tax Act  
(MBTA) is the taxpayer’s “gross receipts” less “purchases from other firms” before apportionment.  
MCL 208.1203.  “Gross receipts” is defined in the MBTA, in pertinent part, as the “entire amount 
received by the taxpayer from any activity whether in intrastate, interstate, or foreign commerce 
carried on for direct or indirect gain, benefit, or advantage to the taxpayer or to others [with 
certain prescribed exceptions].”  MCL 208.1111.  “Purchases from other firms” includes all of the 
following items pertinent to this question:    
 
(a) Inventory acquired during the tax year, including freight, shipping, delivery, or 
engineering charges included in the original contract price for that inventory.  
(b) Assets, including the costs of fabrication and installation, acquired during the tax year of 
a type that are, or under the internal revenue code will become, eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.  
(c) To the extent not included in inventory or depreciable property, materials and supplies, 
including repair parts and fuel.  MCL 208.1113(6)(a) – (c).  
 
Therefore, a taxpayer whose business activity is the provision of services may calculate its MGR 
by deducting from its gross receipts the amount attributed to “materials and supplies” under MCL 
208.1113(6)(c), to the extent used or consumed in and directly connected to the production or 
management of inventory or the operation or maintenance of the depreciable assets described 
above. 
 
To the extent that a taxpayer who is a service provider maintains an inventory of goods for sale or 
has depreciable assets, any tangible personal property acquired by the taxpayer during the tax 
year that is used or consumed in, and directly connected to, the management of taxpayer’s 
inventory or the operation or maintenance of depreciable assets is a “purchase from other firms” 
for purposes of calculating MGR.  For example, a physician’s or dentist’s purchase of sterilizing 
solution during the tax year that is used to sterilize examination equipment, such as an X-ray 
machine, may be considered materials and supplies under MCL 208.1113(6)(c).  
  
M18. (This FAQ has been amended due to 2011 PA 305.) Must a company that receives 
dividend and interest income from a partnership include those amounts in gross receipts?  
Generally, yes.  The Michigan Business Tax Act (MBTA) defines “gross receipts” as, “[t]he entire 
amount received by the taxpayer from any activity whether in intrastate, interstate, or foreign 
commerce carried on for direct or indirect gain, benefit, or advantage to the taxpayer or to 
others.”  MCL 208.1111(1). This is similar to the SBT.  Section 111(1) of the MBTA contains 
specified exceptions to the definition of “gross receipts.” There is no general exception for the 
receipt of dividends and interest.  Unless a corporate taxpayer meets one of the statutory 
exceptions, dividend and interest income must be included in the corporation’s gross receipts.  
This interpretation would apply to the gross receipts of other entity types as well.  
 
A statutory exception is made for an individual, estate or person organized for estate or gift 
planning purposes that earns or receives dividend and interest income from investment activity 
that is derived from transactions, activities and sources that are not in the regular course of the 
person’s trade or business.  MCL 208.1111(w).  
 
M19. Is use tax collected by a retail business considered part of its modified gross 
receipts under the Michigan Business Tax?  
Yes, to the extent received.  The Use Tax Act places the ultimate use tax liability on consumers 
of tangible personal property and certain services; however, out-of-state sellers and registered 
lessors that have sufficient nexus with Michigan have a legal obligation to collect and remit use  
tax to the Department.  A seller that collects use tax from the consumer of tangible personal 
property or services must include in its gross receipts the “entire amount received” from “any 
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activity” unless the amount received is statutorily exempted under MCL 208.1111.  The statute 
provides no exemption for the collection of use tax.  Therefore, a taxpayer that receives use tax 
from a consumer as part of a transaction not otherwise exempt under the Michigan Business Tax 
must include in gross receipts the amount received from the sale of tangible personal property 
and certain services as well as the use tax received.  
  
M20. Do construction subcontractors have to be licensed in order for payments made to 
such subcontractors to be considered “purchases from other firms” under section 
113(6)(e) of the Michigan Business Tax Act (“MBTA”)?  
No. Included within the meaning of “purchases from other firms” under MCL 208.1113(6), are:  
  
(e)  For a person included in major groups 15, 16, and 17 under the standard industrial 
classification [SIC] code as compiled by the United States department of labor that does not 
qualify for a credit under section 417 [Small Business Alternative Credit], payments to 
subcontractors for a construction project under a contract specific to that project.  MCL 
208.1113(6)(e). 
  
Thus, the statute limits the treatment of payments to subcontractors as “purchases from other 
firms” only to taxpayers that fall under SIC major groups 15 (Building Construction General 
Contractors and Operative Builders), 16 (Heavy Construction Other Than Building Construction  
Contractors) and 17 (Construction Special Trade Contractors) who do not qualify for the Small 
Business Alternative Credit under MCL 208.1417, and only for those payments made for a 
construction project under a contract specific to that project.  There is no limitation or condition 
that the subcontractors to whom such payments are made be licensed.  
  
M21. Can credit card processing fees be deducted from gross receipts when determining 
the modified gross receipts tax base under the Michigan Business Tax Act (“MBTA”)?  
No, credit card processing fees may not be deducted from gross receipts when determining the 
modified gross receipts tax base under the MBTA.  A modified gross receipts tax is imposed on 
every taxpayer with nexus in Michigan (except for insurance companies under chapter 2A and 
financial institutions under chapter 2B of the MBTA) as determined under MCL 208.1200.  The 
modified gross receipts tax base is calculated as gross receipts less “purchases from other 
firms,” as defined in MCL 208.1113(6), before apportionment.  “Purchases from other firms” are 
deducted from gross receipts to derive a taxpayer’s modified gross receipts tax base under the 
MBTA.  MCL 208.1203(3).  “Purchases from other firms” is specifically defined in MCL 
208.1113(6) to generally include:   
  
(a) inventory, as defined in MCL 208.1111(4), acquired during the tax year, including freight, 
shipping, delivery, or engineering charges;   
  
(b) assets, including fabrication and installation costs, acquired during the tax year of a type that 
are or will become eligible for depreciation, amortization, or accelerated capital cost recovery 
under the internal revenue code for federal income tax purposes; and   
  
(c) to the extent not included in inventory or depreciable assets, materials and supplies, 
including repair parts and fuel.  
  
A credit card processing fee is essentially a fee paid to a third-party processor who provides a 
retail merchant with access to networks of credit card companies.  The third party processor 
processes the credit card transactions so that ultimately the retail merchant receives payment 
from the consumer’s credit card company.  As such, credit card processing fees do not fall within 
any of the prescribed categories of  “purchases from other firms” under MCL 208.1113(6), and 
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therefore are not deducted from gross receipts when determining the modified gross receipts tax 
base under the MBTA.  
  
M22. To calculate the modified gross receipts tax base, may contractors deduct from 
gross receipts all amounts paid to subcontractors as purchases from other firms?   Under 
the MBT, persons included in SIC codes 15, 16, and 17 that do not qualify for the alternate credit 
under MCL 208.1417 (known as the small business credit under the SBT) may deduct "payments 
to subcontractors for a construction project under a contract specific to that project."   
MCL 208.1113(6)(e).  Persons included in SIC codes 15, 16, and 17 include general contractors 
(of residential buildings including single-family homes; industrial, commercial, and institutional 
buildings; bridges, roads, and infrastructure; etc.), operative builders, trade contractors (such as 
electricians, plumbers, painters, masons, etc.).  See http://www.osha.gov/pls/imis/sic_manual.html 
for a more complete list. 
  
In other words, purchases from other firms includes all payments to subcontractors for 
construction projects so long as such payments are made pursuant to a contract specific to that 
project.  For example, payments made to an independent contractor to provide general labor 
services to the contractor not specific to a particular contract do not constitute purchases from 
other firms.  However, payments made to a subcontractor for services and materials provided 
under a contract specific to a particular construction project (such as the construction of 
commercial property at 111 Main Street) do constitute purchases from other firms.  
  
M23. For purposes of MCL 208.1113(6)(e), how is subcontractor defined?  
Under the MBT, persons included in SIC codes 15, 16, and 17, that do not qualify for the credit 
under MCL 208.1417 may deduct “payments to subcontractors for a construction project under a 
contract specific to that project” as purchases from other firms. MCL 208.1113(6)(e).  
  
The term “subcontractor” is not defined by the statute.  Accordingly, the Department will apply the 
common, ordinary meaning of “subcontractor” to the statute.  A “subcontractor” is an individual or 
entity that enters into a contract and assumes some or all of the obligations of a person included 
in SIC codes 15, 16, and 17 as set forth in the primary contract specific to a project.  
  
M24. Must a contractor enter into a written contract with subcontractors in order to reduce 
gross receipts by the amount of payments made to subcontractors for a construction 
project?  
Under the MBT, the modified gross receipts tax base is a taxpayer’s gross receipts less 
purchases from other firms before apportionment.  MCL 208.1203(3).  Contractors, defined 
as persons included in SIC codes 15, 16, and 17, that do not qualify for the credit under MCL 
208.1417 may deduct “payments to subcontractors for a construction project under a contract 
specific to that project” as purchases from other firms. MCL 208.1113(6)(e).   
  
While the statute is silent as to whether a contractor must enter into a written contract with a 
subcontractor for labor costs specific to a project, a taxpayer bears the burden to prove it is 
entitled to a deduction in computing its tax liability.  It is contemplated that good business practice 
would include documentation such as a written contract that would support a deduction from 
gross receipts for payments to subcontractors as “purchases from other firms.”   
  
The supporting information for payments to a subcontractor could be incorporated into the 
contract for the specific project or memorialized in a separate contract with a subcontractor 
specifying the project the costs pertain to.  
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M25. Can modified gross receipts (MGR) tax separately collected from customers by new 
motor vehicle dealers and new or used watercraft dealers be remitted with monthly sales, 
use and withholding returns?  
Yes. New motor vehicle dealers and new or used watercraft dealers who elect to separately 
collect the MGR tax, in addition to sales price, under MCL 208.1203(5) may file and remit the tax 
as estimated payments with their quarterly or monthly Form 160, Combined Return for Michigan 
Taxes.  Generally, for a calendar year taxpayer, MBT quarterly estimated returns are due the 15th 
day of April, July, October and January.  For fiscal year filers, quarterly estimated returns are due 
the 15th day of the first month after each quarter.  MBT estimated payments may be made with 
either of the following returns:  
  

Form 4548, Michigan Business Tax Quarterly Return, or 
Form 160, Combined Return for Michigan Taxes.  

  
If filing monthly using Form 160, Combined Return for Michigan Taxes, and not making 
remittances by electronic funds transfer, monthly estimated payments may be filed on the 20th 
day of the month.  For example, a calendar year taxpayer may file monthly MBT estimates using 
Form 160 on February 20th, March 20th and on April 20th rather than April 15 for the first quarter.  
However, for taxpayers required to make remittances by electronic funds transfer or otherwise 
not using Form 160, MBT estimates remain due on the 15th day of the month following the final 
month of the quarter.  Regardless of the method chosen, the estimated MBT for the quarter must 
also reasonably approximate the liability for the quarter.  
  
M26. (This FAQ has been amended due to 2011 PA 305.) Does the Modified Gross Receipts 
Tax component of the Michigan Business Tax Act tax capital gains of investors, including 
trusts, Family Limited Partnerships and individuals?  
Generally, no.  The modified gross receipts tax base is a taxpayer's gross receipts less 
purchases from other firms. "Gross receipts" is defined as the entire amount received by the 
taxpayer from any activity whether intrastate, interstate, or foreign commerce carried on for direct 
or indirect gain, benefit, or advantage to the taxpayer or to others.  MCL 208.1111. Certain 
personal transactions and investment activity, however, are excluded from gross receipts. For an 
individual, estate, or person organized for estate or gift planning purposes, gross receipts does 
include only amounts received from transactions, activities, and sources in the regular course of 
the person’s trade or business.” MCL 208.1111(1)(w).  Receipts derived from certain personal 
transactions specifically excluded from gross receipts include, but are not limited to:  (A) those 
from investment activity, including interest, dividends, royalties and gains from an investment 
portfolio or retirement account, if the investment activity is not part of the person’s trade or 
business; and (B) receipts derived from the disposition of tangible, intangible, or real property 
held for personal use and enjoyment, such as a personal residence or personal assets. MCL 
208.1111(1)(w)(ii). Also excluded from gross receipts are receipts derived from investment 
activity other than those from transactions, activities and sources in the regular course of the 
person’s trade or business by a person that is organized exclusively to conduct investment 
activity who does not conduct investment activity for any person other than an individual or 
persons related to that individual, or by a common trust fund established under the Collective 
Investment Funds Act, 1941, PA 174.  MCL 208.1111(x).  
  
M27. Under the MBT, will there be a depreciation deduction, or will Michigan conform to 
federal depreciation rules?  
To the extent applicable, federal depreciation rules are utilized for the purpose of calculating MBT 
liability.  Although there is no specific deduction or credit for depreciation expenses under the 
MBT, a taxpayer receives the benefit of any depreciation deduction taken on its federal income 
tax return due to the inherent structure of the business income tax base.  An MBT taxpayer’s 
business income tax base is composed of the taxpayer’s “business income,” with certain 
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adjustments.  MCL 208.1201(2).  “Business income” is defined under the statute as “that part of 
federal taxable income derived from business activity.”  MCL 208.1105(2) (emphasis added).  
Thus, calculation of the business income tax base begins with the taxpayer’s federal taxable 
income, a figure that already includes any deductions taken by the taxpayer on account of 
depreciation expenses.   
  
Under the former SBT, any amount taken for a depreciation deduction on the taxpayer’s federal 
tax return was required to be added back into the taxpayer’s tax base for purposes of calculating 
SBT liability.  MCL 208.9(4)(c). There is no such add-back under the MBT.  See MCL  
208.1201(2).  Because the business income tax base is based upon federal taxable income, and 
depreciation expenses are not added back in to that tax base, the MBT taxpayer effectively 
receives the benefit of its federal depreciation deduction.  
  
With respect to the modified gross receipts tax component of the MBT, the entire cost of a 
depreciable asset may be subtracted from the taxpayer’s modified gross receipts tax base in the 
year that the asset is acquired, since such an asset meets the definition of “purchases from other 
firms.”   MCL 208.1203(3); 208.1113(6)(b).  
  
M28. Do wholesale gasoline purchases and applicable excise taxes paid by a gasoline 
retailer qualify as “purchases from other firms” under Section 113(6) of the Michigan  
Business Tax Act (“MBTA”)?  
Yes.  To the extent that the gasoline purchased by a gasoline retailer is held for resale such 
wholesale purchases of gasoline constitute inventory (“stock of goods held for resale in the 
regular course of trade of a retail … business”) and qualifies as “purchases from other firms.”   
  
Further, to the extent that the gasoline retailer’s purchase of wholesale gasoline constitutes 
inventory under MCL 208.1111(4) and thus “purchases from other firms” under MCL 208.1113(6), 
then the amount of excise taxes paid by the retailer for such inventory would also be included in 
the “purchases from other firm” amount deductible from gross receipts.  
  
M29. (This FAQ has been amended due to 2011 PA 305.) Does partnership income constitute 
gross receipts of the partner for purposes of the modified gross receipts tax portion of the 
MBT?  
It depends on the partner.  The distributive income of a partnership is not considered gross 
receipts of a partner who is an individual.  In that case, the gross receipts are not derived from 
the trade or business of the partner; rather, the trade or business is that of the partnership, a 
taxpayer (and not a mere flow-through) under the MBT.  MCL 208.1111. 
  
The distributive income of a partnership is considered gross receipts of a partner that is other 
than an individual, estate, or person organized for estate or gift planning purposes where the 
income is derived from transactions, activities, and sources other than in the regular course of the 
person’s trade or business. 
  
M30. Does the sale by an individual of a direct investment in a corporation, partnership or 
LLC that is not traded on a public exchange constitute "personal investment activity" such 
that the income and proceeds from such a sale are excluded from business income and 
gross receipts?  Similarly, is the distributive share of a partnership to a partner that is an 
individual business income or gross receipts to that individual?  
For an individual, the sale of an ownership interest in a corporation, partnership, or limited liability 
company will generally not constitute business income or gross receipts to that individual so long 
as such investment does not constitute the trade or business of the individual.  This is true even if 
the shareholder, partner, or member is an active rather than passive investor.  The distributive 
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share of a partnership to a partner that is an individual does not constitute business income or 
gross receipts to that individual.  
  
M31. (This FAQ has been amended due to 2011 PA 305.) The MBT has been amended to 
exclude from business income and gross receipts certain personal investment activities.  
Which taxpayers may exclude personal investment activity from business income and gross 
receipts?  What about family limited partnerships that demonstrate a business purpose for 
federal purposes yet are intended to generate valuation discounts for gift and estate tax 
purposes?  What about an investment club organized as a partnership?  
MCL 208.1105(2) and 208.1111(1)(w) and (x) exclude from business income and gross receipts 
income and receipts other than those received from transactions, activities, and sources in the 
regular course of the taxpayer's trade or business.  This exclusion only applies to the following 
persons:    
  

1. an individual; 
2. an estate; 
3. a person organized exclusively for estate or gift planning purposes;  
4. a person organized exclusively to conduct investment activity solely for an individual 

or persons related to that individual; and  
5. a common trust established under the Collective Investment Funds Act, 1941 PA 

174. 
  
Partnerships that demonstrate a business purpose may or may not be “organized for estate or gift 
planning purposes."  To the extent that the partnership, being an investment club or otherwise, 
was not organized for estate or gift planning purpose or where the income and receipts of such a 
partnership are derived from sources, transactions or activities of the partnership’s regular course 
of business, such amounts are not excluded from business income and gross receipts under 
MCL 208.1105(2) or 208.1111(1)(w) and (x). 
   
M32. A unitary business group under the MBTA is required to file a combined return.  For 
purposes of calculating the unitary business group’s modified gross receipts tax base, 
does the group eliminate all inter-company transactions between members of the group, 
including “purchases from other firms”?  
Yes.  Section 203 of the MBTA provides in part that:  
  
  The modified gross receipts of a unitary business group is the sum of modified gross  
 receipts of each person, other than a foreign operating entity or [an insurance company 
 or  financial institution], included in the unitary business group less any modified gross  
 receipts arising from transactions between persons included in the unitary business 
 group.  
  
MCL 208.1203(3).  A taxpayer calculates its modified gross receipts tax base by determining its 
gross receipts and then subtracting “purchases from other firms,” a term that is defined at MCL 
208.1113(6).  Therefore, each member of a unitary business group must subtract any “purchases 
from other firms” in order to arrive at its individual modified gross receipts, whether those 
qualifying purchases were made from fellow group members or from outside companies.  In 
addition, section 511 of the MBTA specifically provides that, in filing the required combined 
return, all transactions between members of a unitary business group are to be eliminated from 
the business income tax base, the modified gross receipts tax base, and the apportionment 
formula.  MCL 208.1511.  “All transactions” includes those transactions meeting the definition of 
“purchases from other firms,” as well as other kinds of transactions between group members.  
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M33. How is the “purchases from other firms” subtraction determined? The statute uses 
the term “purchased” and “acquired”; neither of which are defined in the law.  What 
method of accounting will be used for “purchases from other firms”?  
A taxpayer should compute its modified gross receipts tax base using the accounting method that 
it used in calculating its federal taxable income.  Whether a taxpayer uses the “cash basis” or 
“accrual basis”, each method has recognized principles as to when a “purchase” is recognized 
and recorded.  The property is “acquired” in the year the purchase is recorded under the 
taxpayer’s accounting method. Therefore, gross receipts and “purchases from other firms” should 
be computed using the method that the taxpayer used in computing its federal taxable income.  
Further, using the accounting method used to calculate federal taxable income will maintain 
consistency between the business income tax base that starts with federal taxable income and 
the modified gross receipts tax base.  
  
M34. Is an SBT business loss related to a final short period SBT return that will be applied 
to the MBT based on a full twelve-month year or on the short period year? If the taxpayer 
uses the proration method to calculate its final SBT tax liability and first year MBT tax 
liability, is the SBT business loss also prorated?  
As an initial matter, under the MBT Act, a SBT business loss carryforward is applied only to a 
taxpayer’s modified gross receipts tax base, not to the taxpayer’s total MBT tax liability.  MCL 
208.1203(4).  The amount of the SBT business loss that may be deducted against the modified 
gross receipts tax base is based on the SBT business loss that was actually incurred in the 2006 
or 2007 tax year, regardless of the method the taxpayer chooses to calculate its final SBT tax 
year liability and first MBT tax year liability. The method used for calculating final year SBT tax 
liability must be the same as that used for calculating first year MBT tax liability.   
  
The answer is governed by MCL 208.1203(4), which provides that the SBT business loss relates 
to whatever is the taxpayer’s final SBT tax year.  The amount of the SBT business loss that may 
be carried forward to the MBT is limited to “65% of any remaining business loss carryforward 
calculated under section 23b (h) of the former 1975 PA 228 [SBT Act] that was actually incurred 
in the 2006 or 2007 tax year to the extent not deducted in tax years beginning before January 1, 
2008.” MCL 208.1203(4).  Therefore, the amount of the SBT business loss that may be deducted 
against the modified gross receipts tax base is based on the SBT business loss that was actually 
incurred in [attributed to] the 2006 or 2007 tax year, regardless of the method the taxpayer 
chooses to calculate its final SBT tax year liability and first MBT tax year liability.  
  
M35. Is a fiscal year taxpayer required to apply its final year SBT business loss against its 
first short period MBT return?  
Yes, the deduction of any SBT business loss carryforward is limited to the taxpayer’s “2008 tax 
year.”  MCL 208.1203(4). The taxpayer must apply its SBT business loss carryforward to that 
2008 tax year, whether that tax year is a full calendar year or a short period for a fiscal year filer.  
Furthermore, the deduction is to be applied only to the taxpayer’s 2008 tax year modified gross 
receipts tax base after apportionment, not to the taxpayer’s total MBT tax liability.  MCL 
208.1203(4).  If the modified gross receipts tax base after apportionment for the 2008 tax year is 
less than 65% of the amount of the SBT business loss carryforward, then the remaining SBT 
business loss amount is extinguished.  In addition, with regard to a unitary business group 
taxpayer, the business loss carryforward may be deducted only against the modified gross 
receipts tax base of the unitary group member that generated the loss.  MCL 208.1203(4).  
  
M36. The definition of “modified gross receipts tax base” makes no provision for a 
negative modified gross receipts tax base. Will Treasury administratively allow a 
carryforward of a negative modified gross receipts tax base?  
No.  A modified gross receipts tax calculated as a negative is zeroed out for purposes of 
determining MBT tax liability for a tax year.  The MBTA does not permit a carryforward of a 
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negative modified gross receipts tax into subsequent tax years, nor does it permit a calculated 
negative modified gross receipts tax to offset a positive business income tax base for a tax year 
(see FAQ M15). 
  
While the MBTA imposes tax computed on a modified gross receipts tax base (MCL 208.1203) 
and on a separate business income tax base (MCL 208.1201), the tax calculated from the two tax 
bases is combined to determine a single MBT tax liability for a given tax year. An arithmetically 
derived negative modified gross receipts tax amount for a taxpayer in a given tax year would be 
deemed a modified gross receipts tax of zero for the tax year.  The modified gross receipts tax of 
zero would be added to the taxpayer’s calculated business income tax for the tax year to 
determine the taxpayer’s MBT tax liability for the tax year, after allocation and apportionment and 
before surcharge and calculation of credits.  Therefore, the MBTA neither contemplates nor 
permits a carryforward of a negative modified gross receipts tax.  Likewise, the MBTA does not 
permit an arithmetically derived negative modified gross receipts tax to offset a positive business 
income tax when calculating MBT tax liability for a given tax year.  
  
Although a negative modified gross receipts tax base may not be carried forward to later tax 
years, the MBTA does permit business income losses to be carried forward.  MCL 208.1201(4)) 
expressly permits a taxpayer to carry forward a negative business loss after allocation or 
apportionment into the tax year immediately following the loss year as an offset to the allocated 
or apportioned business income tax base for the immediately succeeding tax year.  Such losses 
may be carried forward up to 10 years following the loss year or until the loss is used up, 
whichever comes first.  Any loss remaining after the 10 year carryforward period will expire 
unused.  
  
M37. To qualify as "materials and supplies" or "purchases from other firms" deductible 
from gross receipts under MCL 208.1113(6), must assets be directly related to inventory or 
vice versa?    
No.  "Materials and supplies" under MCL 208.1113(6)(c) means tangible personal property 
acquired during the tax year to be used or consumed in – and directly connected to – the 
production or management of inventory under MCL 208.1113(6)(a) or the operation or 
maintenance of assets under MCL 208.1113(6)(b).   
  
"Assets" as defined under MCL 208.1113(6)(b) mean those "acquired during the tax year of a 
type that are, or under the internal revenue code will become, eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes."    
  
There is no requirement that assets need to be related to inventory to qualify as a purchase from 
another firm.  Moreover, there is no requirement that materials and supplies used or consumed in 
the operation or maintenance of assets are only deductible to the extent that such materials and 
supplies are used or consumed in the operation or maintenance of assets used to produce or 
manage inventory.  
  
M38. (Answer rescinded, replacement located at M68) May taxpayers, including 
corporations and partnerships, take the IRC 199 deduction for MBT purposes?    
  
M39. May any taxpayer separately itemize and collect the tax imposed under the Michigan  
Business Tax Act (“MBTA”) from its customers in addition to sales price?  
No, only new motor vehicle dealers and dealers of new or used personal watercraft are permitted 
to separately itemize and collect a tax imposed under the MBTA from customers in addition to 
sales price, and that authority is limited to only the modified gross receipts (MGR) tax imposed 
and levied under section 203. Section 203(5) of the MBTA states:   
  

Appellee's App'x
Vol II, p 1245

R
EC

EIV
ED

 by M
SC

 5/25/2022 9:09:54 PM



 

  - 122 -  

Nothing in this act shall prohibit a taxpayer who qualifies for the credit under section 445 [a new 
motor vehicle dealer licensed under the Michigan vehicle code (1949 PA 300, MCL 257.1 to 
257.923)] or a taxpayer who is a dealer of new or used personal watercraft from collecting the tax 
imposed under this section in addition to the sales price.  The amount remitted to the department 
for the tax under this section shall not be less than the stated and collected amount.  MCL 
208.1203(5); emphasis added.  
  
The statute’s explicit mention of these two types of taxpayers having authority to state and collect 
the MGR tax in addition to sales price demonstrates intent to exclude all other taxpayers.  Thus, 
the MBTA expressly limits the authority to separately itemize and collect the modified gross 
receipts tax in addition to sales price to only two types of taxpayers: new motor vehicle dealers 
and dealers of new or used personal watercraft.  
  
M40. Our company adds a handling charge to all customer invoices.  Is this handling 
charge taxable under the MBT?  
Yes.  Under the MBTA, a taxpayer (other than a financial institution or an insurance company) is 
subject to both a business income tax and a modified gross receipts tax, which together comprise 
the taxpayer’s MBT liability.  Handling charges added to customer invoices must be included 
when determining the taxpayer’s business income tax base as well as its modified gross receipts 
tax base.  There is no language in the MBTA which would exclude such handling charges from 
the calculation of either of these taxes.  
  
For purposes of calculating the business income tax, “business income” is defined generally as 
“that part of federal taxable income derived from business activity.”  MCL 208.1105(2).  “Business 
activity” means “a transfer of legal or equitable title to or rental of property, whether real, 
personal, or mixed, tangible or intangible, or the performance of services, or a combination 
thereof, made or engaged in, or caused to be made or engaged in, whether in intrastate, 
interstate, or foreign commerce, with the object of gain, benefit, or advantage, whether direct or 
indirect, to the taxpayer or to others ….”  MCL 208.1105(1).  Selling property of any kind to and/or 
performing services for customers is clearly “business activity”; thus, all income received from 
such endeavors, to the extent that it is part of a taxpayer’s federal taxable income, constitutes 
taxable “business income” under the MBTA.  There is no language in the MBTA that would 
exclude handling charges added to customer invoices from business income.   
  
Similarly, a taxpayer calculates its modified gross receipts tax base by determining its gross 
receipts less “purchases from other firms,” as defined in MCL 208.1113(6), before apportionment.  
MCL 208.1203(3).  “Purchases from other firms” generally includes purchases of inventory, 
depreciable assets, and materials and supplies used in the taxpayer’s business.  MCL  
208.1113(6).  A handling charge is a fee charged to a customer that is typically intended to cover 
the company’s cost of packaging and mailing an order.  Handling charges, even if they reflect 
amounts paid to a third-party that are simply passed through to customers, do not fall within the 
statutory definition of “purchases from other firms.”  Therefore, handling charges added to 
customer invoices are not deducted from gross receipts when determining the modified gross 
receipts tax base under the MBTA.  
  
M41. My company intends to purchase a significant piece of business equipment in the 
near future.  This equipment is the type of property that is or will become eligible for 
depreciation for federal tax purposes.  Under the MBT, can my company deduct the cost of 
this equipment in the year of purchase when calculating its modified gross receipts tax 
base, and also qualify for the investment tax credit, which is applied against final MBT 
liability?  
Yes.  In calculating its modified gross receipts tax base, a taxpayer determines the amount of its 
gross receipts for the tax year and then subtracts any “purchases from other firms” before 
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apportioning the result.  MCL 208.1203(3).  Pursuant to MCL 208.1113(6), “purchases from other 
firms” includes “[a]ssets, including the cost of fabrication and installation, acquired during the tax 
year of a type that are, or under the internal revenue code will become, eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.”  A purchase 
of depreciable business equipment as described above meets this definition and the total cost of 
the equipment, including the cost of fabrication and installation, would therefore be subtracted 
from the taxpayer’s gross receipts as a “purchase from other firms.”    
  
The investment tax credit (ITC) set forth in MCL 208.1403(3) is a separately calculated credit that 
incentivizes capital investment in property.  Subject to the combined credit limitation in MCL 
208.1403(1), for the 2008 tax year, the ITC is equal to 2.32% of the net calculation of the cost, 
including fabrication and installation, paid or accrued in the taxable year of depreciable tangible 
assets that are physically located in Michigan, less any recapture of ITC on assets that have 
been disposed of.  The credit rate increases to 2.9% of the net calculation for tax years 2009 and 
after.  MCL 208.1403(3).  The ITC is applied against a taxpayer’s total MBT liability (which 
includes the modified gross receipts tax, the business income tax, and the surcharge), subject to 
the combined credit limitation in MCL 208.1403(1).  Nothing in the MBTA prohibits a taxpayer 
from deducting the cost, in the year of purchase, of an asset that qualifies as a “purchase from 
other firms” when calculating its modified gross receipts tax base, and then subsequently utilizing 
the same asset purchase to qualify for the ITC, a credit that is applied against total MBT liability.  
However, taxpayers should be aware that the MBT requires recapture of ITC when a sale, 
exchange, or other disposition of a qualifying asset, including the removal of the asset from the 
state, occurs.  
  
M42. A real estate limited partnership owns an apartment project in Michigan. The 
partnership is in the process of selling the apartment project to avoid foreclosure. The 
apartment project is the partnership’s only asset and the partnership will be dissolved 
shortly after the sale.  
  
As a result of the sale, the partnership will have a capital gain of approximately $6.3 
million, and, in addition, will have debt forgiven of approximately $2.6 million. The debt 
being forgiven is a seller note and accrued interest that was executed in favor of the 
previous owner of the project. The potential buyer has agreed to pay a portion of the seller 
note and interest, and the former owner has agreed to forgive the balance of the debt. For 
federal tax purposes, their cancellation of debt (“COD”) income is a pass through item and 
the ultimate taxability is determined at the partner level instead of the partnership level.  
  
The partnership will be liable for both the modified gross receipts (MGR) and business 
income tax portions of the MBT on the rental income of the partnership. Will the 
partnership COD income and capital gain that are passed through to the partners be 
subject to MBT?  
Yes. The partnership in this example would be subject to both components of the MBT on the 
rental income, the capital gain, and the COD income.   
  
A taxpayer who meets the nexus standards and gross receipts thresholds of the MBT act is 
subject to a business income tax imposed on the business income base of the taxpayer and a 
modified gross receipts tax imposed on the modified gross receipts tax base of the taxpayer. 
MCL 208.1201 and 1203. The business income tax base of a taxpayer means the business 
income of the taxpayer subject to a series of specific adjustments listed in section 201. MCL 
208.1105(2) defines business income, in part, to mean “that part of federal taxable income 
derived from business activity. For a partnership or S corporation, business income includes 
payments and items of income and expense that are attributable to the business activity of the 
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partnership or S corporation and separately reported to the partners or shareholders. . .”.  
(Emphasis added).   
  
Here, the partnership has both COD income that is attributed to the business activity of the 
partnership (i.e. forgiveness of a debt secured by a partnership asset used in the business) and 
capital gain attributed to the business activity of the partnership (i.e. sale of the same partnership 
asset) that are separately reported to the partners on the federal K-1 form. While both capital 
gain and COD income are excluded from the calculation of partnership taxable income on the 
federal 1065 form, they are both income of the partnership separately reported to the partners on 
the K-1 forms, and fall within the plain meaning of business income of a partnership as defined in 
MCL 208.1105(2), regardless of the ultimate taxability of the COD at the partner’s level.  
  
For the calculation of the modified gross receipts tax base under section 203 (MCL 208.1203), 
gross receipts is defined under section 111 (MCL 208.1111) to mean “the entire amount received 
from any activity whether in intrastate, interstate, or foreign commerce carried on for direct or 
indirect gain, benefit, or advantage to the taxpayer or to others,” subject to specifically 
enumerated exceptions. COD income and capital gain of a partnership that are separately 
reported to the partners are not one of the specifically enumerated exceptions, and are therefore 
subject to the modified gross receipts tax imposed under section 203 of the MBT.  
  
M43. How is a like-kind exchange treated under the MBT?  
Generally, for federal income tax purposes, business or investment property exchanged solely for 
business or investment property of a like-kind, no gain or loss is recognized under Internal 
Revenue Code Section 1031.  If, as part of the exchange other (not like-kind) property or money 
is received, gain is recognized to the extent of the other property and money received, but a loss 
is not recognized.  Properties are of like-kind, if they are of the same nature or character, even if 
they differ in grade or quality.  
  
Section 1031 does not apply to exchanges of inventory, stocks, bonds, notes, other securities or 
evidence of indebtedness, or certain other assets.  
  
To the extent the like-kind exchange is or is not recognized for federal income tax purposes, the 
MBT Business Income tax base will recognize a similar amount.  MBT Business Income means 
that part of federal taxable income derived from business activity.  MCL 208.1105(2).   
  
Like the SBT, the value of property received in a like-kind exchange will be excluded from gross 
receipts.  If, as part of the exchange other (not like-kind) property or money is received and gain 
is recognized for federal income tax purposes, the gain will be included in gross receipts.  Losses 
that are not recognized for federal income tax purposes similarly are not recognized for MBT and 
do not reduce gross receipts for the MBT.  
  
Transfers of property in a like-kind exchange are not dispositions and do not cause the recapture 
of ITC.  The transferor is not required to recapture ITC on the transferred property and the 
transferee is not entitled to ITC on the property received. However, when property that was 
exchanged in a like-kind exchange is disposed of, the acquisition date of the disposed property 
will be considered the date the original property was acquired to determine if the disposition 
causes recapture of ITC.  
  
M44. (This FAQ has been amended due to 2011 PA 305.) Is an individual person who earns 
more than $350,000 in interest and dividends for the tax year subject to the MBT?  Are the 
person’s capital gains from sales of stock subject to the MBT?  
Generally, no.  Although the MBT filing threshold is $350,000 in apportioned or allocated gross 
receipts, MCL 208.1505(1), the definitions of “business income” and “gross receipts” as used in 
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the MBT Act exclude investment income, gains from the sale of personal assets, and other 
income received by an individual that are not derived from the person’s trade or business.  
Consequently, such amounts are not included in the determination of such person’s MBT 
business income and gross receipts tax bases or in calculating the MBT filing threshold or the 
gross receipts filing threshold credit.  MCL 208.1505(1); 208.1411.  The interest, dividend, and 
capital gain income of the individual in the example, even if such income totaled more than 
$350,000 for a single tax year, would not be subject to the MBT, unless the trade or business of 
that individual includes making investments and engaging in investment activity.  
  
M45. (Answer rescinded, replacement located at M80) How is “fuel” defined for purposes 
of the “purchases from other firms” deduction under MCL 208.1113(6)?  Does it include 
the cost of gas for all of a business’ automobiles currently in use, including owned and 
leased vehicles?  Does it include propane to run equipment?  Does it include natural gas 
to run furnaces?  
  
M46. (Answer rescinded, replacement located at M70) Is the sale of stock by a stockholder 
in a closely held corporation back to the corporation or another stockholder subject to 
MBT?  
  
M47. (Answer rescinded, replacement located at M71) Are dividends from subsidiaries and 
interest income from unrelated parties included in the modified gross receipts tax base in 
the MBT?  
  
M48. I am a 100% shareholder of a corporation that does business in Michigan. I am a 
nonresident of Michigan. The corporation is organized as a C corporation. I sell 100% of 
the stock of the corporation which results in a capital gain. Is the capital gain from the sale 
of the stock subject to the new MBT?  
Generally, no. The MBT act was amended on December 1, 2007 by Public Act 145 of 2007 to 
exclude personal investment activity from both the business income and gross receipts tax 
components of the MBT.  MCL 208.1105(2) and MCL 208.111(1) respectively. For an individual, 
the sale of an ownership interest in a corporation, partnership, or limited liability company will 
generally not constitute business income or gross receipts to that individual unless he or she is in 
the business of buying and selling ownership interests in these types of business entities.  This 
answer does not change if the individual shareholder, partner, or member is an active rather than 
passive investor or is a resident rather than a nonresident of Michigan.  
  
In this case, the C corporation is the taxpayer and would be subject to MBT if the nexus 
standards and gross receipts thresholds are met. A 100% individual shareholder who sells all of 
some of the ownership interest in the C corporation will not be subject to MBT on any gain 
recognized from the sale of the stock except as otherwise provided above.   
  
M49. Is the gain recognized on the one time sale of business assets and goodwill by an 
entity to another entity taxed under the Michigan Business Tax (MBT)?  
Yes, the gain is taxed under the MBT.  [The MBT does not provide an exception for noncorporate 
taxpayers for a casual transaction that was provided for under the SBTA.]  To the extent the 
capital gain is derived from the business activity of the taxpayer and included in federal taxable 
income it must also be included in the business income tax base.  The gain included in federal 
taxable income is also included in the modified gross receipts tax base.  There are no statutory 
exceptions or exclusions that are applicable to capital gains recognized by a business from the 
sale of capital assets. As a result, these gains are included in gross receipts and the modified 
gross receipts tax base.  Also see FAQs B4 and M10.  
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M50. Does the deduction for net earnings from self employment exempt self-employed 
individuals from taxation under the MBT?  
No.  The MBT is comprised of the business income tax and the modified gross receipts tax.  MCL 
208.1201; MCL 208.1203.  The business income tax taxes “that part of federal taxable income 
derived from business activity.”  MCL 208.1105(2).  The modified gross receipts tax is levied on a 
taxpayer’s gross receipts less purchases from other firms, a defined term.  MCL 208.1203(3).  
The deduction for net earnings from self employment is taken from the business income tax base 
and does not affect the modified gross receipts tax base.  Further, the deduction is not an 
exemption from the business income tax base.  MCL 208.1201(2)(h) permits a deduction, to the 
extent included in federal taxable income, for net earnings from self-employment as defined 
under section 1402 of the internal revenue code of the taxpayer or a partner or limited liability 
company member of the taxpayer except to the extent that those net earnings represent a 
reasonable return on capital.  [Emphasis added].  
  
IRC 1402 defines net earnings from self employment to generally mean the net income and 
distributive share of an individual or a member of a partnership.  This definition excludes several 
items of gross income.  IRC 1402(a).  For example, dividends on stock, interest on bonds, and 
gain on the sale of a capital asset or sale of property are all excluded from the definition of net 
earnings from self employment.  IRC 1402(a).  Each of these items, excluded by definition, will 
not be part of the net earnings from self employment deduction and will, thus, remain taxable in 
the business income tax base to the extent included in federal taxable income from business 
activity.   
  
Finally, the net earnings from self employment deduction does not allow an individual, partner or 
limited liability company member to deduct amounts that represent a return of capital.  These 
amounts remain taxable in the business income tax base.  
  
M51. Are vehicles taken as trade-ins and later sold by an auto dealer considered  
“purchases from other firms” under the MBT, and thus deductible from gross receipts in 
determining the modified gross receipts tax base?  
Yes.  Vehicles an auto dealer acquires as trade-ins and which are later resold by the auto dealer 
are considered “purchases from other firms”, and deductible for gross receipts to arrive at 
modified gross receipts.  MCL 208.1113(6).  “Purchases from other firms” includes inventory 
which is defined as “[t]he stock of goods held for resale in the regular course of trade of a retail … 
business.”  MCL 208.1111(4).  An auto-dealer that accepts a trade-in as part of the purchase 
price of a replacement vehicle and holds the trade-in for resale in the regular course of its retail 
business is holding the trade-in as inventory.  The auto dealer’s gross receipts is reduced by the 
amount that the auto dealer credited against the purchase price of the replacement vehicle it sold 
when acquiring the trade-in.  
  
M52. We manufacture customized tooling systems, which we then sell to our customer.  
After the sale, although the customer owns the tooling, it physically remains at our plant, 
and we use the tooling to manufacture the customer’s product.  Are these sales of tooling 
taxable under the Michigan Business Tax Act (MBTA)?  
Yes.  Under the MBTA, a taxpayer (other than a financial institution or an insurance company) is 
subject to both a business income tax and a modified gross receipts tax, which together comprise 
the taxpayer’s MBT liability.  Proceeds from the sale of custom tooling must be included when 
determining a taxpayer’s business income tax base as well as its modified gross receipts tax 
base.  There is no language in the MBTA which would exclude such sales from the calculation of 
either of these taxes.  
  
For purposes of calculating the business income tax component of the MBT, “business income” 
means “that part of federal taxable income derived from business activity.”  MCL 208.1105(2).  
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“Business activity” is broadly defined as “a transfer of legal or equitable title to or rental of 
property, whether real, personal, or mixed, tangible or intangible, or the performance of services, 
or a combination thereof, made or engaged in, or caused to be made or engaged in, whether in 
intrastate, interstate, or foreign commerce, with the object of gain, benefit, or advantage, whether 
direct or indirect, to the taxpayer or to others ….”  MCL 208.1105(1).  Selling property of any kind 
(such as the tooling) to customers and performing services (such as the design and manufacture 
of the tooling) for customers both clearly constitute “business activity”; thus, all income received 
from such endeavors, to the extent that it is part of a taxpayer’s federal taxable income, 
constitutes taxable “business income” under the MBTA.  There is no language in the MBTA that 
would exclude sales of custom-made tooling from business income, and the fact that the tooling 
remains at the manufacturer’s plant does not alter that conclusion.   
  
Similarly, a taxpayer calculates its modified gross receipts tax base by determining its gross 
receipts less “purchases from other firms,” as defined in MCL 208.1113(6), before apportionment.  
MCL 208.1203(3).  “Purchases from other firms” generally includes purchases of inventory, 
depreciable assets, and materials and supplies used in the taxpayer’s business.  MCL  
208.1113(6).  While the customized tooling might otherwise satisfy the definition of a depreciable 
asset or a material or supply used in the taxpayer’s business, the tooling is made and sold, rather 
than purchased, by the taxpayer.  Accordingly, the receipts from the customized tooling cannot 
be excluded as “purchases from other firms,” and sales of such tooling are not deducted from 
gross receipts when determining the modified gross receipts tax base under the MBTA.   
  
M53. Are Michigan lottery dealers required to include the proceeds from retail lottery ticket 
sales when calculating gross receipts, or are they only required to include the amount of 
the commission that they receive on such sales?  
Under the MBT, proceeds from the licensed sale of lottery tickets are excluded from the definition 
of “gross receipts;” thus, only the commission paid on those sales would be included in a 
taxpayer’s gross receipts.  The MBT Act defines “gross receipts” as “[t]he entire amount received 
by the taxpayer from any activity whether in intrastate, interstate, or foreign commerce carried on 
for direct or indirect gain, benefit, or advantage to the taxpayer or to others.”  MCL 208.1111(1).  
Section 111(1) also contains a list of items that are specifically excluded from the definition of  
“gross receipts.”  One such exclusion is the “[p]roceeds from sales by a principal that the 
taxpayer collects in an agency capacity solely on behalf of the principal and delivers to the 
principal.”  MCL 208.1111(1)(a).  
  
Michigan’s Lottery Act mandates that the Commissioner of the Bureau of State Lottery “license as 
agents to sell lottery tickets such persons whom he deems will best serve the public convenience 
and promote the sale of tickets or shares.”  MCL 432.17(b).  Lottery licensees are similarly 
referred to in another section of the statute as both “lottery sales agents” and “licensed agents.”  
MCL 432.23.  In addition, the administrative rules implementing the Lottery Act state that a lottery 
sales license “is evidence of an agency that is revocable at will by either the bureau or the 
retailer.”  Mich. Admin. Code Rule 432.4.  Pursuant to section 35 of the Lottery Act, lottery 
licensees are required to deposit all monies collected from the sale of lottery tickets in a financial 
institution designated by the Department of Treasury to the credit of the State of Michigan.  MCL 
432.35(1).  Accordingly, because lottery dealers are statutorily defined as “agents” of the Bureau 
of State Lottery (and, therefore, the State of Michigan) for the purpose of selling lottery tickets, 
and the dealers are required to remit back to the State of Michigan all proceeds received from the 
sales of lottery tickets, such sales proceeds meet the requirements for the exclusion from gross 
receipts set forth in section 111(1)(a).  When calculating gross receipts, MBT taxpayers that are 
licensed lottery sales agents should not include the proceeds from their sales of lottery tickets on 
behalf of the State of Michigan.  
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The contractual agreement entered into between a licensee and the Bureau of State Lottery may 
provide that the licensee be paid a commission or other remuneration for all valid sales and valid 
prize payments made by the licensee.  Because no exclusion from gross receipts applies to the 
commissions or other remuneration paid to lottery agents by the Bureau of State Lottery, all such 
payments are includable in the taxpayer’s gross receipts.  
  
M54. How are accounts receivable factoring companies treated for purposes of the 
Michigan Business Tax Act (MBTA)?  
Factoring is a financial transaction whereby a business sells some or all of its accounts 
receivable (i.e., its collectible invoices) to a factoring company at a discount.  Factoring is to be 
distinguished from a lending transaction in that the emphasis is on the value of the receivables 
being sold, not the business’s credit worthiness, and the receivables are actually sold to the 
factoring company, not simply used as collateral.  The factoring company assumes all risk on the 
receivables, and the amount of value assigned to each account typically depends on its age.  
Factoring can be a one-time transaction, or there can be an on-going relationship between the 
invoice seller and the factoring company.  
  
Under the MBTA, a taxpayer (other than a financial institution or an insurance company) is 
subject to both a business income tax and a modified gross receipts tax, which together comprise 
the taxpayer’s MBT liability.  Proceeds collected by a factoring company from accounts 
receivable purchased from other businesses must be included when determining the factoring 
company’s business income tax base and its modified gross receipts tax base.  There is no 
language in the MBTA which would exclude such proceeds from the calculation of either of these 
taxes.  
  
For purposes of calculating the business income tax component of the MBT, “business income” 
means “that part of federal taxable income derived from business activity.”  MCL 208.1105(2).   
“Business activity” is broadly defined as “a transfer of legal or equitable title to or rental of 
property, whether real, personal, or mixed, tangible or intangible, or the performance of services, 
or a combination thereof, made or engaged in, or caused to be made or engaged in, whether in 
intrastate, interstate, or foreign commerce, with the object of gain, benefit, or advantage, whether 
direct or indirect, to the taxpayer or to others ….”  MCL 208.1105(1).  The services provided by a 
factoring company, including purchasing receivables in exchange for cash and then collecting 
from the underlying account debtors, clearly constitute “business activity”; thus, all income 
received from such endeavors, to the extent that it is part of the factoring company’s federal 
taxable income, constitutes taxable “business income” under the MBTA.  There is no language in 
the MBTA that would exclude from the calculation of the business income tax base the proceeds 
collected by a factoring company from accounts receivable purchased from other businesses.   
  
Similarly, a taxpayer calculates its modified gross receipts tax base by determining its gross 
receipts less “purchases from other firms,” as defined in MCL 208.1113(6), before apportionment.  
MCL 208.1203(3).  Section 111(1) specifies certain items that are excluded from the definition of 
“gross receipts.”  One such exclusion is “[p]roceeds from the taxpayer’s transfer of an account 
receivable if the sale that generated the account receivable was included in gross receipts for 
federal income tax purposes.”  The exclusion does not apply to a taxpayer that both buys and 
sells receivables during the tax year.  MCL 208.1111(1)(f).  While this exclusion will generally 
apply to the invoice seller (the factoring company’s customer), it does not apply to the factoring 
company itself, since the factoring company had nothing to do with the sale that generated the 
transferred account receivable and it therefore will not have included that sale in gross receipts 
for federal income tax purposes.  
  
“Purchases from other firms” generally includes purchases of inventory, depreciable assets, and 
materials and supplies used in the taxpayer’s business.  MCL 208.1113(6).  Such “purchases 
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from other firms” are subtracted from the taxpayer’s gross receipts when determining its modified 
gross receipts tax base.  A factoring company’s purchase from another business of intangibles 
such as accounts receivable does not fall within the statutory definition of “purchases from other 
firms.”  Accordingly, amounts paid by a factoring company to invoice sellers for accounts 
receivable are not deducted from the factoring company’s gross receipts when determining its 
modified gross receipts tax base under the MBTA.   
  
M55. How are gross receipts computed on an installment sale of a capital asset?  Is the 
realized installment sale gain included in the two tax bases?  How is the investment tax 
credit (ITC) affected?  
When calculating gross receipts and the tax bases under the MBT, taxpayers should consistently 
use the accounting method used in computing federal income taxes.  Annual federal installment 
sale gain is realized by computing a gross profit rate on the sale and then applying that rate to 
the payments received in the year.  The annual installment payments received on the sale of the 
capital asset and the gain realized for federal income taxes should be used in calculating the 
MBT gross receipts for that year.   
  
Under the MBT, “gross receipts” are defined as the entire amount received by the taxpayer from 
any activity whether in intrastate, interstate, or foreign commerce carried on for direct or indirect 
gain, benefit, or advantage to the taxpayer or to others.  MCL 208.1111(1)  Excepted from the 
definition of gross receipts are the proceeds less any gain related to the disposition of a trade or 
business capital asset.  Subsection (o) provides:   
  
Proceeds from a sale, transaction, exchange, involuntary conversion, or other disposition of 
tangible, intangible, or real property that is a capital asset as defined in section 1221(a) of the 
internal revenue code or land that qualifies as   property used in the trade or business as 
defined in section 1231(b) of the internal revenue code, less any gain from the disposition to the 
extent that gain is included in federal taxable income.  MCL 208.111(1)(o).  
  
The installment sale method prorates gain and recognizes it over the years in which payments 
are received.  For federal income tax purposes, the installment method may only be used for 
nondealer sales of property other than inventory.  Generally, dealers in real or personal property 
may not use the installment method to report gain.  A “dealer disposition” includes, with some 
exceptions, any disposition of personal property by a person who regularly sells or otherwise 
disposes of such property on an installment plan and any disposition of real property which is 
held for sale to customers in the ordinary course of the taxpayer’s business. 
  
There are no other gross receipts exceptions under the MBT for gains received on sales of 
property other than capital assets.  Nor are there any other exceptions that are computed using 
gains realized from transactions that are not from the sale of capital assets.  Therefore, any 
amount received that is attributed to installment sales and the gains that are realized in 
subsequent years are included in MBT gross receipts. 
  
To the extent the installment sale gain is derived from the business activity of the taxpayer and 
included in federal taxable income it must also be included in the business income tax base. The 
gain realized in any tax year from the installment sale is included in both the business income 
and modified gross receipts tax base.  
  
The MBT requires recapture of ITC when a sale, exchange, or other disposition of a qualifying 
asset, including the removal of the asset from the state, occurs.  Similar to the SBT, a sale of 
qualifying property reported on the installment method for federal income tax purposes causes 
the recapture of the entire gross proceeds in the year of the sale, less any gain reported in 
federal taxable income in that year.  Gain attributed to the installment sale that is realized in the 
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seller’s federal taxable income in subsequent years is subtracted in computing any ITC claimed 
against the MBT in those subsequent years.   
  
The purchaser of a qualifying asset on an installment sale may claim ITC against total MBT 
liability using the entire amount paid or accrued in the taxable year pursuant to MCL 208.1403(3).  
Nothing in the MBTA prohibits a taxpayer from deducting the cost, in the year of purchase, of an 
asset that qualifies as a “purchase from other firms” when calculating its modified gross receipts 
tax base, and then subsequently utilizing the same asset purchase to qualify for the ITC.  
  
M56. Are retailers who drop ship products from suppliers to customers within and outside 
of Michigan entitled to deduct the cost of these items from gross receipts as purchases 
from other firms?  
A drop shipment (or third party sale) is a transaction where a seller (taxpayer) accepts an order 
from an end user purchaser.  The seller places this order with a third party supplier and directs 
the third party to ship the property directly to the end user.  In such an arrangement the seller 
generally does not hold an inventory of the goods for resale.   
  
 “Purchases from other firms are deducted from a taxpayer’s gross receipts to calculate the 
modified gross receipts tax base. 208.1203(3) Purchases from other firms includes inventory 
purchased for resale. 208.1113(6) For retailers and wholesalers, inventory generally is defined by 
statute as, “the stock of goods held for resale in the regular course of trade of a retail or 
wholesale business, including electricity or natural gas purchased for resale.” MCL  
208.1111(4)(a)  Inventory excludes personal property under lease or principally intended for 
lease rather than sale and property allowed a deduction or allowance for depreciation or 
depletion under the internal revenue code. 208.1111(4)(e)    
  
If the facts and circumstances indicated that the property drop shipped constitutes the taxpayer’s 
inventory as defined by statute, the cost of those items may be deducted as “purchases from 
other firms.”  Relevant facts for this inquiry include whether the drop shipped property appears on 
the taxpayer’s books and records as inventory.  
  
M57. Are royalties received from a foreign entity included in the tax base of the MBT? 
Yes, but generally only as part of the modified gross receipts tax component of the MBT. 
  
Royalties – including those received from foreign persons – are included in gross receipts and the 
gross receipts tax base for purposes of the modified gross receipts tax.  MCL 208.1111(1), 
208.1203. 
  
However, for business income tax purposes, royalties received "from persons other than United 
States persons and foreign operating entities, including, but not limited to, amounts determined 
under section 78 of the [IRC] or sections 951 to 964 of the [IRC]" are subtracted from business 
income "to the extent included in federal taxable income."  MCL 208.1201. 
  
Foreign entities – and foreign operating entities as defined by MCL 208.1109 – cannot be 
included in a unitary business group.  Therefore, intercompany eliminations that would otherwise 
remove intra-unitary business group transactions from the tax bases under are not available to 
royalties paid to or received by a foreign entity.  
  
M58. How should inter-company transactions between members of a unitary business 
group be eliminated when the members have different year ends?  
MCL 208.1511 requires the elimination of all transactions between members of the unitary 
business group that affect the business income tax base, modified gross receipts tax base and 
the apportionment formula.  When members of a unitary business group have different year 
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ends, the combined return of the unitary business group must include each tax year of each 
member whose tax year ends with or within the tax year of the designated member.  Each 
member should eliminate the inter-company items of income and expense recorded on its books 
for the tax period of the member that is included in the combined return of the unitary business 
group.  In other words, inter-company eliminations are made on an entity basis in computing the 
members’ tax bases that are summed together for the combined return.  
  
For example, a unitary business group consists of company A, the designated member that 
reports on a calendar year, company B that reports on a calendar year and company C that has a 
fiscal year ending March 31.  In 2008, companies A and B will eliminate all inter-company 
transactions between each other since they both report on a calendar year end.  In computing 
their 2008 tax bases, companies A and B will also eliminate all inter-company transactions they 
had recorded on their books during the calendar year with company C.   
  
Company C will report the months April 1, 2007 through December 31, 2007 on a final SBT 
return.  Only January 1, 2008 through March 31, 2008 will be reported on the unitary group’s 
2008 MBT return.  When computing its 2008 Business Income and Modified Gross Receipts tax 
bases, Company C will eliminate all inter-company transactions it has recorded on its books for 
the period January 1, 2008 through March 31, 2008.  On the unitary group’s 2009 MBT return, 
Company C will eliminate all inter-company transactions it has recorded on its books for the 
periods April 1, 2008 through March 31, 2009.  Companies A and B will eliminate all 
intercompany transactions recorded in 2009 between each other and with company C since both 
A & B report on a calendar year end.  While timing differences will occur due to differences in 
each members year end, eliminating each member’s inter-company transactions that were 
recorded on that member’s books during the periods included in the combined return will 
eliminate intercompany transactions from the unitary business group’s tax base.  
  
M59. What qualifies as purchases from other firms for mortgage companies?  
Generally, “purchases from other firms" means:  

a. Inventory acquired during the tax year, including freight, shipping, delivery, or 
engineering charges included in the original contract price for that inventory.   

b. Assets, including the costs of fabrication and installation, acquired during the tax year of 
a type that are, or under the internal revenue code will become, eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.   

c. To the extent not included in inventory or depreciable property, materials and supplies, 
including repair parts and fuel.  

MCL 208.1113(6).  
 
Potential purchases from other firms include depreciable assets acquired by a mortgage 
company and the materials and supplies used to maintain or operate depreciable assets.  
 
Additionally, mortgage companies may exclude from gross receipts proceeds representing the 
principal balance of loans transferred or sold in the tax year.  MCL 208.1111(s).  To qualify for 
this exclusion, a mortgage company must be licensed under the mortgage brokers, lenders, and 
servicers licensing act, 1987 PA 173, MCL 445.1651 to 445.1684, or the secondary mortgage 
loan act, 1981 PA 125, MCL 493.51 to 493.81, and [have] greater than 90% of its revenues, in 
the ordinary course of business, from the origination, sale, or servicing of residential mortgage 
loans.  
  
M60. Are returns and allowances included or excluded when calculating the modified 
gross receipts figure?  
Returns and allowances are subtracted from total sales revenue in computing the seller’s initial  
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“gross receipts” figure.  The MBT Act defines “gross receipts” as “[t]he entire amount received by 
the taxpayer from any activity whether in intrastate, interstate, or foreign commerce carried on for 
direct or indirect gain, benefit, or advantage to the taxpayer or to others.”  MCL 208.1111(1).  
Section 111(1) also contains a list of items that are specifically excluded from the definition of 
“gross receipts.”  One such exclusion specified in the list is “[r]efunds from returned 
merchandise.”  MCL 208.1111(1)(h).  Sales returns and allowances are simply post-transaction 
adjustments in the purchase price of merchandise.  
  
M61. Do food items purchased by a restaurant that are ingredients in menu items for sale 
to customers constitute "purchases from other firms?"  
Yes.  Under MCL 208.1113(6), "purchases from other firms" includes:     
  
(a) Inventory acquired during the tax year, including freight, shipping, delivery, or engineering 
charges included in the original contract price for that inventory.   
* * *  
(c) To the extent not included in inventory or depreciable property, materials and supplies, 
including repair parts and fuel.  
  
Under MCL 208.1111(4), "inventory" means:    
  
(a) The stock of goods held for resale in the regular course of trade of a retail or wholesale 
business, including electricity or natural gas purchased for resale.   
  
(b) Finished goods, goods in process, and raw materials of a manufacturing business purchased 
from another person.  
  
While a restaurant is not a manufacturing business or a wholesaler, it is a retailer.  That is, a 
restaurant sells tangible personal property to others for use or consumption in the ordinary 
course of business.  Furthermore, the food items purchased by a restaurant that are menu items 
– or are ingredients in menu items – sold to customers constitute a stock of goods held for resale 
in the ordinary course of the restaurant's trade.  
  
M62. Are parts used by an outside repair person to repair taxpayer’s fixed assets a  
“purchase from another firm” under MCL 208.1113(6)?  
The answer depends upon whether the taxpayer purchased or acquired the repair part itself or 
whether the repair part was provided by the repair person in conjunction with and incidental to the 
repair person’s provision of service.  “Purchases from other firms” is defined in part at MCL 
208.1113(6) as:  
  
(a) Inventory acquired during the tax year, including freight, shipping, delivery, or engineering 
charges included in the original contract price for that inventory.  
  
(b) Assets, including the costs of fabrication and installation, acquired during the tax year of a 
type that are, or under the internal revenue code will become, eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.  
  
(c) To the extent not included in inventory or depreciable property, materials and supplies, 
including repair parts and fuel.  
  
If the taxpayer acquired (i.e. purchased) the repair part during the tax year for use in operating or 
maintaining the taxpayer’s assets under MCL 208.1113(6)(b), and hired a repair person who then 
used the repair part to repair taxpayer’s fixed assets under MCL 208.1113(6)(b), the repair part 
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would be considered “materials and supplies” under MCL 208.1113(6)(c) and thus a “purchase 
from other firms” under MCL 208.1113. 
  
To the contrary, where the taxpayer retained the services of the repair person, pursuant to which 
the repair person used the repair part incidental to the provision of services to the taxpayer, then 
the repair part would not be “materials and supplies” under MCL 208.1113(6)(c) and, thus, would 
not be a “purchase from other firms” under MCL 208.1113(6).  In this situation, the taxpayer did 
not “acquire” the repair part; rather, the repair part was merely tangible property provided in 
connection with and incidental to the provision of repair services to taxpayer, the cost of which is 
not a “purchase from other firms.”    However, if the repair person were to separately itemize and 
charge the taxpayer for the repair part used in conjunction with the repair service, the repair part 
would then be considered as having been acquired by taxpayer as a repair part for use in 
operating or maintaining the taxpayer’s assets under MCL 208.1113(6)(b), and thus constitute a  
“purchase from other firm” under MCL 208.1113(6).  
  
M63. When determining the modified gross receipts portion of MBT tax liability, do you 
include and report receipts from out-of-state companies or just Michigan-based receipts? 
A taxpayer must report all gross receipts, whether from Michigan or out-of-state sources.  For 
MBT purposes a “taxpayer” includes a unitary business group.  For a taxpayer that is a unitary 
business group, all gross receipts must be reported, but gross receipts attributable to 
transactions between members of the unitary business are deducted from the determination of 
the modified gross receipts tax base.  MCL 208.1203(3).  
  
The modified gross receipts tax is imposed on the modified gross receipts tax base of the 
taxpayer, after allocation or apportionment to Michigan, at a rate of 0.80%.  MCL 208.1203(1).  
The modified gross receipts tax base is calculated as gross receipts less “purchases from other 
firms,” as defined in MCL 208.1113(6), before apportionment.  The modified gross receipts tax 
base is apportioned based upon a sales factor.  The sales factor is a fraction, the numerator of 
which is the taxpayer’s total sales in Michigan during the tax year and the denominator of which 
is the taxpayer’s total sales everywhere during the tax year.  MCL 208.1301(2) and 208.1303(1). 
Therefore, the determination of the taxpayer’s modified gross receipt tax liability will depend upon 
sales that are sourced to Michigan relative to sales everywhere.  For a taxpayer that is a unitary 
business group, sales include Michigan sales of every person included in the unitary business 
group whether or not the unitary member has nexus in Michigan.  Sales between unitary 
members are eliminated when calculating the sales factor for apportionment.  MCL 208.1303(2).  
  
M64. I am a broker/dealer in securities without any W-2 payroll.  My major expense is 1099 
commissions paid to sales representatives.  Are these commission expenses deductible 
on my MBT return?  
Business income is generally defined as “that part of federal taxable income derived from 
business activity.” MCL 208.1105(2).  To the extent that federal taxable income derived from 
business activity is reduced by these expenses, a taxpayer’s Business Income tax base will be 
reduced.   
  
The Modified Gross Receipts tax base is a taxpayer’s gross receipts less purchases from other 
firms before apportionment.  MCL 208.1203(3).  “Gross receipts” are defined as the entire 
amount received by the taxpayer from any activity whether in intrastate, interstate, or foreign 
commerce carried on for direct or indirect gain, benefit, or advantage to the taxpayer or to others 
with certain exceptions.  MCL 208.1111(1).  Section 111 provides no exception for or deduction 
of 1099 commission expense from gross receipts of broker/dealers.  Therefore, the 1099 
commission expense will not reduce the gross receipts or Modified Gross Receipts tax base.  
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Further, commissions paid to non-employees are not compensation as defined in MCL 
208.1107(2).  Only commissions, wages, salaries, fees, bonuses, and other payments made in 
the tax year on behalf of or for the benefit of employees, officers, or directors of the taxpayer 
would meet the statutory definition of compensation and qualify for the compensation credit 
provided under MCL 208.1403.  The non-employee 1099 commissions in this example do not 
qualify for the compensation credit.  
  
M65. What impact would a merger in 2008 have on the ability of the surviving entity to 
utilize SBT business loss carryforwards?  How will losses incurred after December 31, 
2007 be impacted by the merger?  
The MBT provides for a limited deduction of SBT business loss carry forward in the 2008 MBT 
tax year in calculating the Modified Gross Receipts tax base only.  MCL 208.1203(4) provides 
that 65% of any SBT business loss carry forward that was actually incurred in the 2006 or 2007 
SBT tax years and that was not previously deducted in tax years beginning before January 1, 
2008 may be deducted against the Modified Gross Receipts tax base. Any business loss carry 
forward incurred before January 1, 2006 is not eligible for the deduction. 
  
In a merger two or more entities combine into one, through a purchase acquisition or a pooling of 
interests. A merger differs from a consolidation in that no new entity is created.  The surviving 
entity may utilize what would have been the business loss of each of the separate entities had 
each entity filed a separate return.  Any SBT business loss carryforward that is not deducted 
against the 2008 Modified Gross Receipts tax base of the surviving entity is lost.  
  
A taxpayer’s Business Income tax base is its business income subject to certain statutory 
adjustments before allocation or apportionment. MCL 208.1201(2). Business income is generally 
defined as “that part of federal taxable income derived from business activity.” MCL 208.1105(2).  
To this extent, the calculation of the MBT business income tax base of the surviving entity will 
follow federal regulations.  
  
The MBT provides for the deduction of a business loss incurred after December 31, 2007.  This 
deduction may only be taken against the Business Income tax base of an entity.  Losses incurred 
after December 31, 2007 may not be deducted against the Modified Gross Receipts tax base.  
“Business loss” is defined as a negative business income taxable amount after allocation or 
apportionment. Any unused business loss may be carried forward to the year following the loss 
year and the next 9 successive tax years or until the loss is used up, whichever occurs first, but 
for not more than 10 taxable years after the loss year.  MCL 208.1201(5).  The surviving entity of 
a merger that files a 2008 MBT return will be able to begin deducting any resulting 2008 business 
loss against its 2009 Business Income tax base as permitted by statute.  
  
M66. (Answer rescinded, replacement located at M72) Can a taxpayer net the cost of 
purchased securities with the proceeds from those securities?  For purposes of taxing the 
gain, is the cost the actual cost of the securities or the fair market value on January 1, 
2008?  
  
M67. What are purchases from other firms?  
"Purchases from other firms" are deducted from a taxpayer's gross receipts to calculate the 
modified gross receipts tax base.  In general, purchases from other firms means:    
  

 Inventory acquired during the tax year.  Inventory – defined at MCL 208.1111 – 
means the stock of goods, including electricity and natural gas, held for resale in the 
ordinary course of a retail or wholesale business, and finished goods and good in 
process of a manufacturer, including raw materials purchased from another person.  
Inventory also includes floor plan interest for licensed new car dealers and shipping and 
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engineering charges so long as such charges are included in the original contract price 
for the associated inventory.  Finally, inventory includes the cost of certain securities and 
commodities for securities traders, brokers, and dealers as defined under the MBT. 

  
 Depreciable assets acquired during the tax year.  Deductible depreciable assets are 

those that are or will become eligible for depreciation, amortization, or accelerated capital 
cost recovery under the IRC.  The cost of depreciable assets includes costs of fabrication 
and installation. 

  
 Materials and supplies.  Materials and supplies means tangible personal property 

acquired during the tax year to be used or consumed in – and directly connected to – the 
production or management of inventory or the operation or maintenance of depreciable 
assets as described above.  "Materials and supplies" includes repair parts and fuel. 

  
 Staffing company compensation.  Wages, benefits, and certain payroll taxes paid to 

personnel provided to the clients of staffing companies as defined under the MBT. 
  

 Payments to subcontractors and purchases by contractors.  For persons included in 
SIC codes 15, 16, and 17 – such as general contractors, operative builders, and trade 
contractors – that fail to qualify for the Small Business Alternative Credit:  (i) payments to 
subcontractors for construction projects so long as such payments are made pursuant to 
a contract specific to that project, and (ii) to the extent not deducted as inventory or 
materials and supplies, materials deducted as purchases in determining the cost of 
goods sold on the taxpayer's federal return.  For a more complete list of those persons 
within SIC codes 15, 16, and 17, see http://www.osha.gov/pls/imis/sic_manual.html.    

  
 Select payments by theater owners.  Film rental or royalty payments paid by a theater 

owner to a film distributor, film producer, or a film distributor and producer. 
  

 Select payments by real estate brokers and appraisers.  For persons licensed under 
articles 25 or 26 of the Occupational Code (real estate brokers, salespersons, and 
appraisers), payments to independent contractors licensed under those same articles.  
For a more complete list of those persons licensed under articles 25 and 26 of the 
Occupational Code, see MCL 339.2501 - .2518, 339.2601 - .2637. 

  
The more specific statutory definition of "purchases from other firms" is found at 
MCL 208.1113(6).  
  
M68. May taxpayers take the IRC 199 deduction for MBT purposes?  
No.  For federal tax purposes, the domestic production activities deduction under IRC 199 provides 
a tax benefit for certain domestic production activities.  In particular, IRC 199 allows a deduction 
equal to a specified percentage of the taxpayer's qualified production activities income for the tax 
year. 
  
This federal deduction, however, does not flow through to the MBT.  The MBT defines "federal 
taxable income" to mean "taxable income as defined in section 63 of the internal revenue code, 
except that federal taxable income shall be calculated as if . . . section 199 of the [IRC was] not in 
effect."  MCL 208.1109 (emphasis added).  Thus, to the extent that the IRC 199 deduction is 
included in federal taxable income for federal tax purposes, that deduction must be added back in 
calculating federal taxable income for MBT purposes.  
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M69. (This FAQ has been amended due to 2011 PA 305.) Can a taxpayer net the cost of 
purchased securities with the proceeds from those securities?  For purposes of taxing the 
gain, is the cost the actual cost of the securities or the fair market value?  
Generally, securities, such as stocks, bonds and similar intangibles, will be capital assets under 
section 1221 of the IRC unless the securities are inventory to the taxpayer.  Receipts from the 
sale of capital assets could be taxable in both the business income and modified gross receipts 
tax bases of the MBT. 
 
Business income is generally defined as "that part of federal taxable income derived from 
business activity." MCL 208.1105(2).  To the extent the capital gain from the sale of the securities 
is derived from the business activity of the taxpayer, the gain must be included in the business 
income tax base of the MBT.  For this purpose, the capital gain will be computed the same as it is 
federally, which is amount realized minus basis.  The result will flow to the MBT return if the gain 
is derived from the business activity of the taxpayer.  The “cost” or basis is the acquisition cost of 
the asset just as it is for federal purposes and is not the fair market value as of January 1, 2008, 
the date that the MBT went into effect. 
 
For purposes of the modified gross receipts tax base, if the securities are sold at a gain then the 
proceeds of the sale of the securities minus any gain from the sale, to the extent that the gain 
was included in federal taxable income, will be excluded from the tax base.  MCL 208.1111(1)(p). 
 
If the securities were held for investment purposes by an individual, estate or person organized 
for gift or estate planning purposes and the investment activity is not part of the individual’s, 
estate’s or person’s trade or business, the gain is not included in the business income tax base.  
MCL 208.1105(2)(f).  There is a similar exclusion under the gross receipts tax base. MCL 
208.1111(1)(w).  Additionally, the receipts may also be excluded from both the business income 
tax base and the modified gross receipts tax base if the securities were held for investment 
purposes and sold by a person organized exclusively to conduct such investment activity who 
does not conduct investment activity for any person other than an individual and/or persons 
related to that individual. MCL 208.1105(2) and 208.1111(1)(x).  
  
M70. (This FAQ has been amended due to 2011 PA 305.) Is the sale of stock by a stockholder 
in a closely held corporation back to the corporation or to another stockholder subject to 
MBT?  
For an individual, the sale of stock in a corporation will generally not constitute business income 
or gross receipts to that individual so long as the investment does not constitute nor is part of the 
individual's trade or business.  The sale of stock would generally be included in a taxpayer's 
business income and modified gross receipts tax bases; however, there are specific exceptions. 
MCL 208.1105(2)(f)(i) provides that for an individual, an estate, or a person organized for estate 
or gift planning purposes, income from investment activity is not included in business income if 
the investment activity is not part of the person’s trade or business. Therefore, to the extent that 
the stockholder is an individual and the sale of the stock is investment activity that does not 
constitute part of the individual's trade or business, the sale of the stock is not included as 
business income subject to MBT.  Similar treatment is accorded with regard to modified gross 
receipts. 
 
M71. Are dividends from subsidiaries and interest income from unrelated parties included 
in the modified gross receipts tax base in the MBT?  
Generally, interest income from unrelated parties is included in a taxpayer's modified gross 
receipts (MGR) tax base, with the exception of the following:  (1) interest income received by a 
taxpayer that is an individual, estate or other person organized for estate or gift planning 
purposes from the taxpayer's personal investment portfolio or retirement account, or from 
transactions, activities and sources other than in the regular course of the taxpayer's trade or 
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business, is excluded from gross receipts (MCL 208.1111(1)(w)); (2) interest income receipts 
derived from investment activity by a person that is organized exclusively to conduct investment 
activity solely for an individual or person related to that individual (e.g., spouse, sibling, ancestor 
or lineal descendent) or by a common trust fund established under the Collective Investment 
Funds Act, 1941 PA 174 (MCL 208.1111(1)(x)); and (3) interest income receipts derived from 
obligations or securities of the U.S. government, the State of Michigan, or any governmental unit 
of the State of Michigan are excluded from gross receipts (MCL 208.1111(1)(y)).  
  
The inclusion of dividends a taxpayer receives from a subsidiary into the taxpayer's MGR tax 
base depends on whether the taxpayer is a unitary business group and whether the subsidiary is 
a member of the unitary business group.  Dividends received from a subsidiary that is not a 
member of the taxpayer’s unitary business group are included in a taxpayer's MGR tax base. 
Dividends from a subsidiary that is a member of a unitary business group taxpayer, however, are 
not included in the taxpayer's MGR tax base as the inter-company dividends are eliminated 
under MCL 208.1203(3) and MCL 208.1511. 
  
Furthermore, dividends received or deemed received by the taxpayer from a foreign operating 
entity or a non-U.S. person, are excluded from gross receipts pursuant to a five year phase-in 
period.  For tax year 2008, 50% of the amount of such dividends is excluded from gross receipts.  
For tax years 2009 and 2010 60% of the amount of such dividends is excluded from gross 
receipts.  For tax year 2011, 75% of the amount of such dividends is excluded from gross 
receipts and for tax year 2012 and each year thereafter, 100% of such dividend receipts is 
excluded from gross receipts. MCL 208.1111(z).  
  
M72. (This FAQ has been amended due to 2011 PA 305.) An investment partnership has 
sales of capital asset securities consisting of both gains and losses that result in an overall 
gain.  In determining the business income and modified gross receipts tax bases, is only 
the net gain included in the tax bases?  
Generally, for federal reporting, gains and losses are classified as either ordinary or capital.   
Capital gains or losses are either short term or long term and netted on federal Schedule D.  
Investment property such as stocks and bonds are capital assets and the gain or loss generated 
is a capital gain or loss.  Federally, for a partnership or an S corporation, these gains and losses 
are separately reported to the partners or shareholders. 
  
The MBT imposes tax on the business income tax base of every taxpayer with business activity 
within this state.  The business income tax base means a taxpayer's business income subject to 
certain adjustments.  "Business income" means that part of federal taxable income derived from 
business activity.  For a partnership or an S corporation, business income includes payments and 
items of income and expense that are attributable to business activity of the partnership or S 
corporation and separately reported to the partners or shareholders.  MCL 208.1105.  There are 
no statutory adjustments to the business income tax base for the disposition of capital assets. 
MCL 208.1201.  Therefore, any net capital gain attributable to business activity of the investment 
partnership that is separately reported to the partners is also included in the MBT business 
income tax base of the partnership.  
  
The MBT also imposes tax on the modified gross receipts tax base of each taxpayer with nexus.  
MCL 208.1203.  "Gross receipts" means the entire amount received by the taxpayer as 
determined by using the taxpayer's method of accounting used for federal income tax purposes, 
from any activity whether in intrastate, interstate, or foreign commerce carried on for direct or 
indirect gain, benefit, or advantage to the taxpayer or to others with certain exceptions.   
 
Subsection (p) provides an exception for each capital asset sold.  MCL 208.1111(1)(p).  When a 
capital asset is sold or disposed of at a gain, only the gain is effectively included in gross 
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receipts. This exception does not make a similar provision for capital assets sold at a loss.  In 
such cases, the exception only excludes the proceeds from gross receipts.  There is no 
adjustment or deduction of losses from the gross receipts.  Therefore, a taxpayer may not net 
capital gains and losses when calculating the modified gross receipts tax base.  
  
Finally, there is an exception to the inclusion of gains into the business income tax base or the 
modified gross receipts tax base of an investment partnership if the investment partnership was 
organized for gift or estate planning purposes or was organized exclusively to conduct investment 
activity and does not conduct investment activity for any person other than an individual or 
persons related to that individual, and the gains were derived from activities that were not in 
regular course of the investment partnership’s trade or business.  MCL 208.1105(2). Unless the 
facts and circumstances surrounding the investment partnership meet this exemption, gains from 
the sale of capital assets must be included in business income and gross receipts as described 
above.   
  
M73. Can modified gross receipts (MGR) tax separately collected from customers by new 
motor vehicle dealers and new or used watercraft dealers be remitted with monthly sales, 
use and withholding returns?  
Yes. New motor vehicle dealers and new or used watercraft dealers who elect to separately collect 
the MGR tax, in addition to sales price, under MCL 208.1203(5) may file and remit the tax as 
estimated payments with their quarterly or monthly Form 160, Combined Return for Michigan 
Taxes.  Generally, for a calendar year taxpayer, MBT quarterly returns are due the 15th day of April, 
July, October and January.  For fiscal year filers, quarterly returns are due the 15th day of the first 
month after each quarter.  MBT payments may be made with either of the following returns:  

  
Form 4548, Michigan Business Tax Quarterly Return, or 
Form 160, Combined Return for Michigan Taxes.  

  
If filing monthly using Form 160, Combined Return for Michigan Taxes, and not making 
remittances by electronic funds transfer, monthly payments may be filed on the 20th day of the 
month.  For example, a calendar year taxpayer may file monthly MBT estimates using Form 160 
on February 20th, March 20th and on April 20th rather than April 15 for the first quarter.  However, 
for taxpayers required to make remittances by electronic funds transfer or otherwise not using 
Form 160, MBT estimates remain due on the 15th day of the month following the final month of 
the quarter.  Regardless of the method chosen, the estimated MBT for the quarter must also 
reasonably approximate the liability for the quarter.  
  
M74. For purposes of MCL 208.1113(6)(e), how is subcontractor defined?  
Under the MBT, persons included in SIC codes 15, 16, and 17, that do not qualify for the credit 
under MCL 208.1417 may deduct “payments to subcontractors for a construction project under a 
contract specific to that project” as purchases from other firms. MCL 208.1113(6)(e).  
  
The term “subcontractor” is not defined by the statute.  Accordingly, the Department will apply the 
common, ordinary meaning of “subcontractor” to the statute.  A “subcontractor” is an individual or 
entity that enters into a contract and assumes some or all of the obligations of a person included 
in SIC codes 15, 16, and 17 as set forth in the primary contract specific to a project.  
  
M75. Must a contractor enter into a written contract with subcontractors in order to reduce 
gross receipts by the amount of payments made to subcontractors for a construction 
project?  
Under the MBT, the modified gross receipts tax base is a taxpayer’s gross receipts less 
purchases from other firms before apportionment.  MCL 208.1203(3).  Contractors, defined 
as persons included in SIC codes 15, 16, and 17, that do not qualify for the credit under MCL 
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208.1417 may deduct “payments to subcontractors for a construction project under a contract 
specific to that project” as purchases from other firms. MCL 208.1113(6)(e).   
  
While the statute does not require a contractor execute a written contract with a subcontractor for 
labor costs specific to a project, a taxpayer bears the burden to prove it is entitled to a deduction 
in computing its tax liability.  It is contemplated that good business practice would include 
documentation, such as a written contract, to support a deduction from gross receipts for 
payments to subcontractors as “purchases from other firms.”   
  
The supporting information for payments to a subcontractor could be incorporated into the 
contract for the specific project or memorialized in a separate contract with a subcontractor 
specifying the project the costs pertain to.  
  
M76. To calculate the modified gross receipts tax base, may contractors deduct from 
gross receipts all amounts paid to subcontractors as purchases from other firms? Under 
the MBT, persons included in SIC codes 15, 16, and 17 that do not qualify for the small 
business alternate credit under MCL 208.1417 may deduct "payments to subcontractors for a 
construction project under a contract specific to that project."  MCL 208.1113(6)(e).  Persons 
included in SIC codes 15, 16, and 17 include general contractors (of residential buildings 
including single-family homes; industrial, commercial, and institutional buildings; bridges, roads, 
and infrastructure; etc.), operative builders, trade contractors (such as electricians, plumbers, 
painters, masons, etc.).  See http://www.osha.gov/pls/imis/sic_manual.html for a more 
complete list.   
   
In other words, purchases from other firms includes all payments to subcontractors for 
construction projects so long as such payments are made pursuant to a contract specific to that 
project.  For example, payments made to an independent contractor to provide general labor 
services to the contractor not specific to a particular contract do not constitute purchases from 
other firms.  However, payments made to a subcontractor for services and materials provided 
under a contract specific to a particular construction project (such as the construction of 
commercial property at 111 Main Street) do constitute purchases from other firms.  
  
M77. Taxpayer is a commercial printing and mailing company.  Taxpayer provides printing 
and mailing services to clients throughout the U.S.  Postage is billed to the client.  Is the 
postage included in the gross receipts of the taxpayer?    
Yes.  Gross receipts are the "entire amount received" from "any activity" unless the amount 
received is expressly excluded under MCL 208.1111 or deductible as "purchases from other 
firms" under MCL 208.1113.  Postage is neither an excluded receipt nor is it a purchase from 
another firm.  Furthermore, the taxpayer in question – absent a contract demonstrating otherwise 
– is not a legal agent of its customers.  Thus, the agency exemption under MCL 208.1111 does 
not apply.  
  
M78. Are commissions that real estate brokers collect and pay to their real estate agents 
who actually sold the property include in gross receipts?  If not, may they be deducted 
from gross receipts as a “Purchase From Another firm”?  
Commissions are included in gross receipts.  Gross receipts are the “entire amount received” 
from “any activity” unless the amount received is statutorily exempted under MCL 208.1111.  The 
statute provides no exemption from the definition of gross receipts for real estate commissions 
collected.  Therefore, a real estate broker that receives commissions must include those 
commissions in its gross receipts even if all, or a portion of the commissions will later be paid out 
to real estate agents or salespersons affiliated with the broker.   
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However, the modified gross receipts tax base is a taxpayer's gross receipts less purchases from 
other firms before apportionment.  MCL 208.1203(3).  Purchases from other firms include, in part, 
payments made by brokers licensed under article 25 or 26 of the Occupational Code, 1980 PA 
299, to independent contractors also licensed under that Act.  MCL 208.1113(6)(g).  Therefore, 
while commissions received are not excluded from a broker's gross receipts, any commissions 
that are in turn paid out to real estate agents or salespersons that are independent contractors 
are deducted from gross receipts in calculating the modified gross receipts tax base.  
  
Note however, if the relationship between the broker and the real estate agent or salesperson is 
one of an employer/employee, any payments made to the licensed employee are not deductible 
from gross receipts as the definition of purchases from other firms is limited to payments made to  
“independent contractors.”  
  
M79. Are the qualified affordable housing deductions from business income and gross 
receipts under MCL 208.1201(7) and 208.1203(6) limited to qualified affordable housing 
projects ("QuAHPs") that purchase residential rental units after the effective date of 168 
PA 2008?  
No.  Under the MBT, QuAHPs are permitted a deduction from business income and gross 
receipts for income and receipts generally attributable to rent-restricted residential rental units in 
this state owned by the QuAHP.  More specifically, the deduction from business income states:    
  
[F]or a person that is a qualified affordable housing project, deduct an amount equal to the 
product of that person's taxable income that is attributable to residential rental units in this state 
owned by the qualified affordable housing project multiplied by a fraction, the numerator of which 
is the number of rent restricted units in this state owned by that qualified affordable housing 
project and the denominator of which is the number of all residential rental units in this state 
owned by the qualified affordable housing project.  [MCL 208.1201(7).]  
  
Similarly, the deduction from gross receipts states:    
  
[F]or a person that is a qualified affordable housing project, deduct an amount equal to that 
person's total gross receipts attributable to residential rental units in this state owned by the 
qualified affordable housing project multiplied by a fraction, the numerator of which is the number 
of rent restricted units in this state owned by the qualified affordable housing project and the 
denominator of which is the number of all rental units in this state owned by the qualified 
affordable housing project.  [MCL 208.1203(6).]  
  
There is no requirement under MCL 208.1201(7) and 208.1203(6) that the deductions are limited 
to QuAHPs that purchase rental units after the effective date of 168 PA 2008 or rental units 
purchased after that date.  That is, the deductions under MCL 208.1201(7) and 208.1203(6) are 
available to QuAHPs for all rental units that meet the requirements set forth under MCL 208.1201 
and 208.1203, subject only to extinguishment under the following provision:    
  
If a qualified affordable housing project no longer meets the requirements of subsection (9)(b) or 
fails to operate those residential rental units as rent restricted units in accordance with the 
operation agreement and the requirements of subsection (9)(c), the taxpayer is entitled to the 
deductions under subsections (6) and (7) as long as the qualified affordable housing project 
continues to offer some of the residential rental units purchased as rent restricted units in 
accordance with the operation agreement.  [MCL 208.1201(8).  The disqualification provision for 
gross receipts purposes is substantially the same and found at MCL 208.1203(7).]  
  
M80. How is “fuel” defined for purposes of the “purchases from other firms” deduction 
under MCL 208.1113(6)?  Does it include the cost of gas for all of a business’ automobiles 
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currently in use, including owned and leased vehicles?  Does it include propane to run 
equipment?  Does it include natural gas to run furnaces?  
Note: This FAQ revises M45 by removing the phrase "purchased in the tax year" from the 
last sentence of the second paragraph.  
Whether fuel is a “purchase from other firm” under MCL 108.1113(6) depends upon whether the 
taxpayer’s use of the fuel powers inventory or a depreciable asset acquired by the taxpayer 
during the tax year.  
   
“Purchases from other firms” includes in pertinent part:   
  
(a) inventory, as defined in MCL 208.1111(4), acquired during the tax year;   
  
(b) assets acquired during the tax year of a type that are or will become eligible for depreciation, 

amortization, or accelerated capital cost recovery under the internal revenue code for federal 
income tax purposes; and   

  
(c) to the extent not included in inventory (subparagraph (a)) or depreciable assets 

(subparagraph (b)), materials and supplies, including repair parts and fuel.  
  
Materials and supplies in subparagraph (c) are those items taxpayer acquired during the tax year 
to be used or consumed in, and directly connected to, producing or managing inventory acquired 
(subparagraph (a)) or operating or maintaining depreciable assets acquired (subparagraph (b)) 
during the tax year.  Therefore, fuel acquired in the tax year to be used in, and directly connected 
to, producing or managing inventory purchased in the tax year or operating and maintaining 
depreciable assets purchased would be a “purchase from other firms” and deducted from gross 
receipts when determining the modified gross receipts tax base. 
  
“Fuel” is not expressly defined in the MBT, but the term commonly refers to material used to 
produce heat or power by burning.  In the example posed, gasoline purchased to power 
automobiles the taxpayer uses is not a “purchase from other firms” because automobiles used by 
taxpayer are not taxpayer’s inventory.  Gasoline purchased to power taxpayer’s automobiles 
might be a “purchase from other firms” to the extent that such automobiles acquired during the 
tax year are depreciable assets for federal income tax purposes.  Passenger automobiles, both 
owned and leased, are included as “listed property” under section 280F of the internal revenue 
code and may be eligible for depreciation deductions for federal income tax purposes, subject to 
specific rules and limitations.  26 USC § 280F;  Treas. Reg § 1.280F-1T et seq.  
  
Equipment and furnaces are generally depreciable assets for federal income tax purposes.  
Consequently, propane or natural gas purchased to run the equipment or furnace might be 
“purchases from other firms” if the equipment or furnace powered by the fuel was purchased 
during the tax year.  Natural gas consumed for general space heating of a commercial office 
building would not be a “purchase from other firms;” however, natural gas purchased to run 
equipment or furnace designed to maintain temperature or dryness specifications necessary to 
preserve the quality and integrity of inventory purchased during the tax year might be a “purchase 
from other firm.”  Therefore, whether a certain fuel purchased constitutes a “purchase from other 
firms” will depend upon the facts and circumstances of its use.  
  
M81. Does the step up in basis under Internal Revenue Code (IRC) section 754 election and 
743 application qualify as "purchases from other firms" when calculating the modified 
gross receipts tax base?  Does the step up in basis qualify for investment tax credit (ITC)? 
No, a taxpayer may not subtract a step up in basis under IRC section 754 election and 743 
application as "purchases from other firms" when calculating the modified gross receipts tax 
base.  The step up in basis does not qualify for ITC.  
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"Purchases from other firms" are deducted from a taxpayer's gross receipts to calculate the 
modified gross receipts tax base.  Purchases from other firms includes in relevant part:  
  
(b) Assets, including the costs of fabrication and installation, acquired during the tax year of a 
type that are, or under the internal revenue code will become, eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.  MCL 
208.1113(6)(b).  
  
The statute emphasizes that to qualify for this deduction, a taxpayer's purchase must be acquired 
during the tax year and be an asset of the type that is or will become eligible for depreciation, 
amortization, or accelerated capital cost recovery for federal income tax purposes.  
  
An election by a partnership under IRC section 754 to apply section 743 (b) allows for the step up 
in the basis of partnership property for transfers of partnership interests.  Section 743(b) requires 
the incoming partner increase his or her share of the partnership's basis in its assets by the 
excess of the investing partner's outside basis (i.e. what was paid for the partnership interest) 
over their proportionate share of the adjusted basis of the partnership property.  This optional 
basis adjustment directly affects only the incoming investor partner.  An election under IRC 
Section 754 permits an investor to claim depreciation deductions to the extent that any basis 
adjustment is allocated to depreciable property.  
  
Under this election, the taxpayer/partnership has not acquired any assets in the year of the 
election nor has it acquired any assets from another firm.  Rather, the assets of the partnership 
were continually maintained except that they have been revalued for the investing partner due to 
the change in ownership.  Thus, the taxpayer/partnership does not qualify for and may not take a 
"purchases from other firms" deduction when computing the modified gross receipts tax base. 
  
A taxpayer may claim an ITC against the MBT tax liability for a percentage of the net capital 
investment paid or accrued for qualifying assets physically located in Michigan for use in a 
business activity.  MCL 208.1403(3).  Because the taxpayer/partnership has not made any 
additional investment in qualifying assets, no ITC may be claimed on the incoming partner's 
increase to his or her share of the partnership's asset basis.  
  
  
  
  
Nexus  
N1. How does a unitary business group apportion its tax bases when some members of 
the group do not have nexus with Michigan?  
For a unitary group with business activities within and without Michigan, as defined in MCL 
208.1301(3), the tax bases are apportioned to this state by multiplying them by the sales factor. 
The tax bases of a unitary group are calculated according to MCL 208.1201 and 208.1203. The 
sales factor is Michigan sales divided by everywhere sales. The sales of all members of the 
unitary group are included in both the numerator and the denominator.  
  
N2. What are the nexus standards under the MBT?  
A taxpayer, other than an insurance company, has nexus with Michigan and is subject to the tax 
imposed under the MBT if (a) the taxpayer has a physical presence in this state for more than  
one day in a tax year, or (b) the taxpayer actively solicits sales in this state and has 
unapportioned gross receipts of $350,000 or more sourced to this state. MCL 208.1200(1).   
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However, the business income tax is limited by federal statutory provisions commonly referred to 
as PL 86-272, which prohibits Michigan from imposing the tax if the only in-state business activity 
of the out-of-state person is the solicitation of orders for sales of tangible personal property where 
the orders are sent outside the state for approval or rejection and are filled by shipment or 
delivery from a point outside the state. 15 USC 381 et seq. Once a taxpayer exceeds the safe 
harbor of PL 86-272, the taxpayer is then subject to the business income tax on its entire tax 
base, including that portion of income otherwise protected by PL 86 272.  
  
Physical presence means "any activity conducted by the taxpayer or on behalf of the taxpayer by 
the taxpayer's employee, agent, or independent contractor acting in a representative capacity." 
MCL 208.1201(3). Physical presence does not include "the activities of professionals providing 
services in a professional capacity or other service providers if the activity is not significantly 
associated with the taxpayer's ability to establish and maintain a market in this state." MCL 
208.1201(3). [Although RAB's issued under the SBT are limited to the SBT, future guidance 
regarding physical presence under the MBT will likely be similar to that found in RAB 1998-1.]  
  
The "actively solicits" provision will be further defined by the Department prior to January 1, 2008.   
  
Insurance companies are subject to the MBT on all property or risk located or residing in this 
state. MCL 208.1235.  
  
N3. If a flow through entity establishes nexus for either or both the business income tax or 
modified gross receipts tax under the MBTA, do the individual partners or shareholders 
automatically acquire nexus for individual income tax purposes under the Michigan 
Income Tax Act (ITA).  
If a flow through entity has business income tax nexus with Michigan for MBT, the individual 
partners or shareholders will be subject to apportionment under the ITA on their distributive or 
pro-rata share of the flow through entity’s (partnership or S corporation) income.  
  
If a flow through entity has nexus with Michigan under the MBT nexus standards, but the 
business activity of the flow through entity is afforded immunity under Public Law (P.L.) 86-272, 
15 USC 381 – 384, the individual partners or shareholders will not be subject to apportionment 
on their share of profits from the flow through entity.  
  
Conversely, if a Michigan flow through entity has nexus with another state or states as described 
above, and the activity of the flow through entity is not protected under PL 86-272, the individual 
partners or shareholders, whether residents or nonresidents of Michigan, would be able to 
apportion income from the flow through entity to other states under the apportionment provisions 
of the ITA.   
  
Michigan’s Income Tax Act does not apply to gross receipts.  
  
N4. For purposes of apportionment under the MBT, what jurisdictional standard will be 
applied to determine whether a taxpayer is subject to tax in another state?  
Section 301(3) of the MBT Act provides as follows:  
  
(3)  A taxpayer whose business activities are subject to tax both within and outside of this state is 
subject to tax in another state in either of the following circumstances:  
  
(a) the taxpayer is subject to a business privilege tax, a net income tax, a franchise tax 
measured by net income, a franchise tax for the privilege of doing business, or a corporate stock 
tax or a tax of the type imposed under this act in that state.  
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(b) That state has jurisdiction to subject the taxpayer to 1 or more of the taxes listed in 
subdivision (a) regardless of whether that state does or does not subject the taxpayer to that tax.   
  
Under the MBT Act, a taxpayer “has substantial nexus in this state and is subject to the tax 
imposed under this act if the taxpayer has a physical presence in this state for a period of more 
than 1 day during the tax year or if the taxpayer actively solicits sales in this state and has gross 
receipts of $350,000 or more sourced to this state.”  MCL 208.1200(1).  
  
The same standard used to determine nexus for out-of-state taxpayers, as described in Section 
200(1) above, will be applied to determine whether a taxpayer is subject to tax in another state 
for purposes of apportionment under the MBT.  
  
N5. For purposes of apportionment, in determining whether a Michigan-based taxpayer 
has nexus with a state other than Michigan pursuant to section 301(3), must gross receipts 
in any “one” state or in all states equal or exceed $350,000 in order to satisfy the “actively 
solicits sales” nexus standard?  
A taxpayer whose business activities are subject to tax both within and outside of Michigan is 
permitted to apportion its tax base to Michigan.  MCL 208.1301(2).  Section 301(3) describes the 
circumstances under which a taxpayer will be considered to be subject to tax in another state.  
MCL 208.1301(3).  For purposes of apportionment, in determining whether a taxpayer is “subject 
to tax in another state” within the meaning of section 301(3), the Department will apply the same 
standard used to determine nexus for out-of-state taxpayers, which is set forth in section 200(1).  
That standard requires that the taxpayer have physical presence in this state, or that the taxpayer  
“actively solicits sales” in this state and have gross receipts of at least $350,000 sourced to 
Michigan.  MCL 208.1200(1).  Because the nexus standard references $350,000 in gross 
receipts sourced to a single state (Michigan), in applying that standard to determine whether a 
taxpayer is subject to tax in another state for purposes of apportionment, the Department will 
require that the taxpayer meet the $350,000 gross receipts threshold in a single non-Michigan 
state. Also, section 301(3) by its terms refers to “another state” (singular) having jurisdiction to 
subject the taxpayer to tax.  MCL 208.1301(3).  Accordingly, a Michigan-based taxpayer having 
gross receipts of $150,000 in one non-Michigan state and gross receipts of $200,000 in another 
non-Michigan state would not meet the section 301(3) standard and would not be able to 
apportion its tax base.  
  
N6. Regarding the MBT nexus standard found in section 200(1), which is based upon the 
taxpayer actively soliciting sales in Michigan and having “gross receipts of $350,000.00 or 
more sourced to this state,” will the $350,000.00 be calculated using “gross receipts” as 
defined in section 111, or will that sum be determined by using “sales” as defined in 
section 115?  
As section 200(1) specifically directs that it is gross receipts of $350,000.00 or more sourced to 
Michigan [and active solicitation of sales in this state] that determine substantial nexus, the 
definition of gross receipts found in section 111 will be applied, not the definition of sales.  
  
N7. Please provide examples of when and how an internet web site can be determined to 
be “purposeful” or “active solicitation”.  
"Active solicitation" is defined in RAB 2007-6.  But in summary, "active solicitation" includes 
soliciting sales through an internet site available to everyone everywhere – even if the internet 
site in question is not limited to Michigan.  When evaluating whether acts of solicitation are 
sufficient to establish active solicitation, the Department examines the activity on a facts and 
circumstances basis.  To the extent that an internet site clearly excludes the Michigan market or 
refuses orders from persons within Michigan, then that person is not actively soliciting sales in 
Michigan through the internet site. 
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Example 1.  A retailer located outside Michigan maintains an internet site over and through which 
customers may browse products and place orders.  The internet site is generally available to all 
persons throughout the country.  Through maintenance of the interactive site, the retailer intends 
to reach all persons and markets, including persons within Michigan and the Michigan market.  
The retailer is actively soliciting sales in Michigan. 
  
Example 2.  A retailer located outside Michigan maintains an internet site that advertises 
products and provides the terms under which such products may be purchased from the retailer.  
Although customers may not place orders directly through the internet site, the internet site 
provides a phone number and printable order form and invites customers to place orders through 
the phone or mail.  Through this internet site, the retailer intends to reach all persons and 
markets, including persons within Michigan and the Michigan market.  The retailer is actively 
soliciting sales in Michigan. 
  
Example 3.  A retailer located outside Michigan maintains an internet site over and through which 
customers may browse products and place orders.  The retailer does not accept orders from and 
does not ship to persons within Michigan.  The retailer does not direct its activities at persons 
within Michigan or the Michigan market.  The retailer is not actively soliciting sales in Michigan. 
  
Example 4.  A manufacturer located outside Michigan maintains an internet site over and through 
which persons may view the manufacturer's products and specifications.  The manufacturer does 
not accept orders through the internet site, provide order forms, or invite persons to call the 
manufacturer with orders.  Although the internet site is generally available to all persons 
throughout the country, the manufacturer is not actively soliciting sales in Michigan.  
  
N8. An out-of-state company has a remote employee located in Michigan.  The out-of-state 
company has no sales or business activities in Michigan.  Does the out-of-state company 
have nexus with Michigan under the MBT?  
Yes.  Under the MBT, a taxpayer, other than an insurance company, has nexus with Michigan if  
(a) the taxpayer has a physical presence in this state for more than one day in a tax year, or  
(b) the taxpayer actively solicits sales in this state and has unapportioned gross receipts of 

$350,000 or more sourced to this state.  MCL 208.1200(1).  The presence of a permanent 
employee in Michigan constitutes physical presence in this state and creates nexus. 

  
However, absent Michigan sales and business activities, that company is unlikely to meet or 
exceed the filing threshold of $350,000 in allocated or apportioned gross receipts.   
MCL 208.1505.  In that case, the out-of-state company need not pay the MBT or file a return.  
  
N9. Non-U.S. corporations qualify as taxpayers under the MBT.  For purposes of the 
business income tax component of the MBT, will the Department recognize the protection 
of PL 86-272 for non-U.S. corporations?  
Yes, the Department will recognize the protection of PL 86-272 for non-U.S. business entities.  
  
Although PL 86-272, by its plain terms, applies only to interstate commerce and makes no 
mention of foreign commerce, the Department has determined that the protections afforded by 
this federal statute should also be extended to non-U.S. corporations and business entities.  
  
N10. Does the protection of Public Law 86-272 apply to financial institutions? 
No.  Financial institutions are subject to a franchise tax under Chapter 2B of the MBT.  The 
franchise tax is levied at a rate of .235% on a financial institution’s net capital.  This tax on 
net capital is not a net income tax.  Thus, the protection of PL 86-272 does not apply to 
financial institutions taxed under Chapter 2B of the MBT.  
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Any taxpayer, other than an insurance company, has nexus with Michigan and is therefore 
subject to the taxes imposed by the MBT, if the taxpayer either (a) has physical presence in this 
state for more than one day during a tax year, or (b) the taxpayer actively solicits sales in this 
state and has $350,000 or more in gross receipts sourced to Michigan.  MCL 208.1200.  “Active 
Solicitation” is defined in Revenue Administrative Bulletin 2007-06.  
  
Public Law 86-272 is a federal law that prohibits a state from imposing a net income tax on an 
out-of state taxpayer whose only business activity in Michigan is the solicitation of orders for 
sales of tangible personal property where the orders are sent outside the state for approval or 
rejection and are filled by shipment or delivery from a point outside the state.  15 USC 381 et seq.  
PL 86272 only applies to the business income tax of the MBT. 
  
N11. Does a mail order company that does not have physical presence in Michigan and 
was not previously subject to the SBT, but mails catalogs to persons within Michigan and 
has $350,000 or more in Michigan sales have nexus for purposes of the MBT?  If so, must 
that company register with the Department?    
Yes.  Under the MBT, a taxpayer, other than an insurance company, has nexus with Michigan 
and is subject to the MBT if "the taxpayer has a physical presence in this state for a period of 
more than 1 day during the tax year or if the taxpayer actively solicits sales in this state and has 
gross receipts of $350,000 or more sourced to this state." MCL 208.1200(1).  In other words, 
there are two nexus standards under the MBT.  A person may have nexus with the state if that 
person has physical presence in the state for more than one day during the tax year.  
Alternatively, a person may have nexus with the state if the person actively solicits sales in this 
state and has Michigan gross receipts of $350,000 or more.  
  
RAB 2007-6 defines "actively solicits" to mean purposeful solicitation of persons within this state.  
Solicitation means (1) speech or conduct that explicitly or implicitly invites an order; and (2) 
activities that neither explicitly nor implicitly invite an order, but are entirely ancillary to requests 
for an order.  Solicitation is purposeful when it is directed at or intended to reach persons within 
Michigan or the Michigan market.  
  
Active solicitation includes, but is not limited to, solicitation through (1) the use of mail, telephone, 
and e-mail; (2) advertising, including print, radio, internet, television, and other media; and (3) 
maintenance of an internet site over or through which sales transactions occur with persons 
within Michigan.  Sending mail orders catalogs to Michigan residents is a common example of 
active solicitation. 
  
Active solicitation, coupled with $350,000 in Michigan gross receipts, constitutes nexus under the 
MBT.  Thus, a mail order company without physical presence in Michigan that actively solicits 
sales in Michigan and has over $350,000 in Michigan gross receipts will have nexus under the 
MBT. 
  
If the only in-state activity of the mail order company is the solicitation of orders for sales of 
tangible personal property through mail order catalogs where the orders are sent outside the 
state for approval or rejection and are filled by shipment or delivery from a point outside the state, 
then the mail order company falls within the protection of PL 86-272 and will not be subject to the 
business income tax component of the MBT.  However, that taxpayer will still be subject to the 
modified gross receipts tax component of the MBT. 
  
A taxpayer that was not subject to the SBT but is now subject to the MBT must register using 
Form 518.  The taxpayer must also file an annual return and may be subject to quarterly 
estimated tax payments.  See MBT FAQs A3, A4, and A6 for further information on annual 
returns and quarterly estimates.  
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N12. Under the MBT nexus standards for the modified gross receipts tax, is owning a 
partnership interest considered physical presence in Michigan? The partnership owns 
rental real property in Michigan.  
No. If the person has no business activity or physical presence in Michigan outside of the 
partnership interest, the person would not have nexus with Michigan.   
  
If the person is part of a unitary group that includes the partnership, the person’s business activity 
would be included in the unitary group’s combined MBT return.   
   
Under section 200 of the MBT, MCL 208.1200, a taxpayer has nexus with Michigan if the 
taxpayer has a physical presence in Michigan for a period of more than 1 day during the tax year 
or actively solicits sales in Michigan and has Michigan sourced gross receipts of $350,000 or 
more. Section 117(5) defines “taxpayer” to mean “a person or a unitary business group liable for 
tax, interest of penalty under this act [MBT].” Person is defined at MCL 208.1113(3) to include 
individuals and various types of business entities, and a unitary business group is defined as a 
group of United States persons that meet certain control and relationship tests specified in MCL 
208.1117.  
  
A partnership that owns real property in Michigan for more than 1 day clearly has established 
physical presence in Michigan under section 200 of the MBT act.  However, a person with no 
business activity or property in Michigan other than an ownership interest in this partnership will 
have no physical presence in Michigan. And if the person and partnership do not constitute a 
unitary group under MCL 208.1117 the person will not be subject to MBT.  
  
N13. Does an out-of-state trucking company that drives into Michigan for pick up or 
delivery of product, but has no other physical presence (e.g. employees or real or 
personal property ) in Michigan, create nexus with Michigan subjecting the company to 
the Michigan Business Tax (“MBT”)?  If nexus is created, how is apportionment 
calculated? The out-of-state trucking company would have nexus with Michigan for purposes of 
the MBT if the company either picked up or delivered product in Michigan during 2 or more days 
within the tax year.  Furthermore, the company would have nexus with Michigan if the company 
merely drives through Michigan, i.e, travels through Michigan on a trip that originates and 
terminates outside of Michigan, with no pick up or delivery in Michigan and with no other 
business activity in Michigan, during 2 or more days within the tax year. 
  
If nexus is established, the taxpayer’s business income and modified gross receipts tax bases 
must be apportioned by multiplying each tax base by the sales factor.  MCL 208.1301(1).  
Generally, for an out-of-state transportation company, receipts from transportation services 
provided by the transportation company are sourced according to MCL 208.1305(11), (12) based 
on the ratio of revenue miles in Michigan (numerator) to revenue miles everywhere  
(denominator).  Revenue mile means the transportation for consideration of one net ton in weight 
or one passenger the distance of one mile.  MCL 208.1113(7).  Receipts from transportation 
services are combined with other receipts or sales of the taxpayer to compute the sales factor.  
Note that once nexus exists in a tax year, then all revenue miles driven in Michigan, including 
revenue miles associated with “drive through” trips made in Michigan, are included in the 
apportionment formula numerator.  For an out-of-state transportation company that is a “foreign 
person” as defined in MCL 208.1207(8)(d) and is subject to MBT taxes, the sales factor is a 
fraction, the numerator of which is the taxpayer’s total sales in Michigan where title passes inside 
the United States during the tax year and the denominator of which is the taxpayer’s total sales in 
the United States where title passes inside the United States during the tax year.  MCL 
208.1207(7).  
  

Appellee's App'x
Vol II, p 1271

R
EC

EIV
ED

 by M
SC

 5/25/2022 9:09:54 PM



 

  - 148 -  

Under MCL 208.1207(1)(i), however, a foreign trucking company domiciled in a subnational 
jurisdiction would not be subject to MBT taxes, notwithstanding the fact that it has nexus with 
Michigan for MBT, where that subnational jurisdiction does not impose an income tax on a 
similarly situated person domiciled in Michigan whose presence in the foreign country is the 
same as the foreign trucking company’s presence in the United States.  Furthermore, if a 
subnational jurisdiction does not impose an income tax on businesses, but instead imposes some 
other type of subnational business tax, then the foreign trucking domiciled in that subnational 
jurisdiction is not subject to MBT taxes if that subnational jurisdiction’s business tax is not 
imposed on a similarly situated person domiciled in Michigan whose presence in the foreign 
country is the same as the foreign person’s presence in the United States.  MCL 208.1207(1)(i).  
  
  
Unitary  
  
U1. How does a unitary business group apportion its tax bases when some members of 
the group do not have nexus with Michigan?  
For a unitary group with business activities within and without Michigan, as defined in MCL 
208.1301(3), the tax bases are apportioned to this state by multiplying them by the sales factor. 
The tax bases of a unitary group are calculated according to MCL 208.1201 and 208.1203. The 
sales factor is Michigan sales divided by everywhere sales. The sales of all members of the 
unitary group are included in both the numerator and the denominator.   
  
U2. An out-of-state Real Estate Investment Trust (REIT) has a Michigan subsidiary. The 
Michigan subsidiary was previously required to file SBT returns. The REIT did not file SBT 
returns. A single federal return is filed for the REIT and its subsidiary. Under the MBT, can 
the subsidiary continue to file separately or will the REIT and subsidiary be required to file 
a consolidated return?   
To the extent these entities meet the definition of a "unitary business group" the group is deemed 
the taxpayer and a combined tax return must be filed. MCL 208.117(5).   
 
Under MCL 208.117(6), a "unitary business group" includes a group of businesses, 1 of which 
owns or controls more than 50% of the ownership interest, and that has business activities or 
operations which result in a flow of value between or among persons in the group or has 
business activities or operations that are integrated with, are dependent upon, or contribute to 
each other.  
 
When at least one member of a unitary group has substantial nexus with Michigan, as defined by 
MCL 208.1200, all Michigan sales by members of the unitary group are included in the numerator 
of the apportionment factor.  
  
U3. How does a unitary business group apportion its tax bases under the MBT?  Is the 
apportioned tax base of a unitary group allocated back to the members of the unitary 
business group?  
The business income tax base and modified gross receipts tax base of "a taxpayer whose business 
activities are subject to tax both within and outside of this state shall be apportioned to this state" 
by multiplying the business income tax base and modified gross receipts tax base by the sales 
factor.  MCL 208.1301 (emphasis added).  The sales factor is a fraction, "the numerator of which 
is the total sales of the taxpayer in this state during the tax year and the denominator of which is 
the total sales of the taxpayer everywhere during the tax year."  MCL 208.1303(1).  Sales are 
sourced to Michigan or elsewhere under MCL 208.1305. 
  
"Taxpayer" means "a person or a unitary business group liable for a tax, interest, or under this act."  
MCL 208.1117 (emphasis added).  In other words, apportionment is not calculated separately for 
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each member of the unitary business group but on the combined tax bases as calculated under 
MCL 208.1201 and 208.1203.  There is no need to allocate the apportioned tax base of the unitary 
business group back to the members of the unitary business group.  
  
U4. Are special purpose entities taxpayers under the MBT?  
Yes.  Under the MBT, taxpayer means "a person or a unitary business group liable for a tax, 
interest, or penalty."  MCL 208.1117(5).  "Person" means "an individual, firm, bank, financial 
institution, insurance company, limited partnership, limited liability partnership, copartnership, 
partnership, joint venture, association, corporation, subchapter S corporation, limited liability 
company, receiver, estate, trust, or any other group or combination of groups acting as a unit."  
MCL 208.1113(3). 
  
According to Black's Law Dictionary, "special purpose entity" is defined as "a business established 
to perform no function other than to develop, own, and operate a large complex project . . . ."  
Black's Law Dictionary (7th ed).  More generally, a special purpose entity can be defined as a 
business formed solely in order to fulfill narrow, specific or temporary objectives.  Special purpose 
entities are often used to facilitate securitzation. 
  
Thus, to the extent that it satisfies the filing threshold, a special purpose entity will be a taxpayer 
under the MBT.  Alternatively, a special purpose entity may be a member of a unitary business 
group if the control test and one of the two relationship tests of MCL 208.1117(6) are satisfied.  
There are no exemptions under the MBT for special purpose entities.  
  
U5. How are the business income and modified gross receipts tax bases apportioned for a 
unitary business group that includes both transportation companies and companies other 
than transportation companies?  
The business income tax base and modified gross receipts tax base of a taxpayer whose business 
activities are subject to tax within and without Michigan must be apportioned by multiplying each 
tax base by the sales factor.  MCL 208.1301(1).  Taxpayer includes a unitary business group.  MCL 
208.1117(5). 
  
The sales factor is a fraction of Michigan sales over sales everywhere.  MCL 208.1303(1).  For a 
unitary business group, the Michigan sales of each member – without regard to nexus – are 
combined in the numerator and all sales of each member are combined in the denominator.  MCL 
208.1303(2).  Sales between members of a unitary group are eliminated when calculating the sales 
factor.  MCL 208.1303(2), 208.1511. 
  
Sales are sourced to Michigan and elsewhere under MCL 208.1305.  Receipts from transportation 
services provided by a transportation company or any other company are sourced according to 
MCL 208.1305(11), (12).  Receipts from transportation services are then combined with other 
receipts or sales of that member and those of other members of the unitary business group in the 
numerator and denominator to compute the sales factor.  Although transportation services are 
subject to a specific sourcing rule, transportation companies do not – and receipts from 
transportation services are not – apportioned separately.  
  
U6. (Answer rescinded, replacement located at U51) Would a group of companies who have 
a flow of value between them but are owned by two nonrelated persons, each owning 50%, 
be considered a unitary business group?  
  
U7. Are unitary business groups under the MBT the same as controlled groups under the 
SBT?  
No.  Under the MBT, a unitary business group is:    
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a group of United States persons, other than a foreign operating entity, 1 of which owns or 
controls, directly or indirectly, more than 50% of the ownership interest with voting rights or 
ownership interests that confer comparable rights to voting rights of the other United States 
persons, and that has business activities or operations which result in a flow of value 
between or among persons included in the unitary business group or has business 
activities or operations that are integrated with, are dependent upon, or contribute to each 
other. For purposes of this subsection, flow of value is determined by reviewing the totality 
of facts and circumstances of business activities and operations.  [MCL 208.1117(6).]   

  
The Department will follow IRC § 318 pertaining to constructive ownership of corporate stock, or 
analogous authority to determine indirect, or constructive ownership and control.  However, the 
Department will apply IRC § 318 principles to ownership interests for all types of entities subject to 
the MBT.  
  
To qualify as a unitary business group under the MBT, a group must satisfy the control test and 
one of two relationship tests:  business activities that (1) result in a flow of value between members; 
or that (2) are integrated with, dependent upon, or contribute to each other. 
  
In contrast, "controlled groups" under the SBT are generally defined as:    
  
[a]n affiliated group as defined in this act, a controlled group of corporations as defined in section  
1563 of the internal revenue code and further described in 26 C.F.R. 1.414(b)-1 and 1.414(c)-1 to  
1.414(c)-5, or an entity under common control as defined by the internal revenue code . . . .  [See 
MCL 208.36.]    
  
An "affiliated group" means "2 or more United States corporations, 1 of which owns or controls, 
directly or indirectly, 80% or more of the capital stock with voting rights of the other United States 
corporation or United States corporations."  MCL 208.3.  Under IRC 1563, control of a brother-
sister controlled group is established if five or fewer persons combine to possess more than 50% 
of the stock of each corporation.  RAB 1989-48 concludes – in part – that entities under common 
control exist when five or fewer persons combine to own a controlling interest in each entity.   
  
In other words, the ownership tests for controlled groups under the SBT differ from that under the 
MBT.  The MBT requires members of a unitary business group to meet a relationship test not found 
in the SBT.  Therefore, while there might be some overlap between affiliated groups under the SBT 
and unitary business groups under the MBT, an affiliated group under the SBT will not necessarily 
be a unitary business group under the MBT.  All facts and circumstances related to business 
activities and operations should be reviewed when determining whether a unitary group exits and 
who the members of the group are.  
  
U8. (Answer rescinded, replacement located at U33) What is a unitary business group?   
  
U9. Can brother-sister corporations wholly owned by a single individual be members of a 
unitary business group?  What if the corporations conduct no interrelated business 
activities?    
Under the MBT, a unitary business group is:    
  

a group of United States persons, other than a foreign operating entity, 1 of which owns or 
controls, directly or indirectly, more than 50% of the ownership interest with voting rights or 
ownership interests that confer comparable rights to voting rights of the other United States 
persons, and that has business activities or operations which result in a flow of value 
between or among persons included in the unitary business group or has business 
activities or operations that are integrated with, are dependent upon, or contribute to each 
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other. For purposes of this subsection, flow of value is determined by reviewing the totality 
of facts and circumstances of business activities and operations.  [MCL 208.1117(6).]   

  
The Department will follow IRC § 318 or analogous authority to determine indirect, or constructive, 
ownership and control, except that the Department will apply IRC § 318 to all ownership interests 
regardless of entity type. 
  
Thus, to qualify as a unitary business group under the MBT, a group must satisfy the control test 
and one of two relationship tests:  business activities or operations that (1) result in a flow of value 
between members or that (2) are integrated with, dependent upon, or contribute to each other. 
  
In the case of a brother-sister set of corporations wholly owned by an individual – for example, 
Motorcycle Dealer Co. and Architecture Inc. – the corporations will satisfy the control test under 
MCL 208.1117.  Under IRC § 318(a)(3)(C), Motorcycle Dealer Co. is the indirect owner of more 
than 50% of the ownership interests in Architecture Inc.  However, the brother-sister corporations 
will not comprise a unitary business group unless the corporations also satisfy one of the two 
relationship tests. 
  
To the extent that Motorcycle Dealer Co. and Architecture Inc. have business activities or 
operations that result in a flow of value between them or have business activities or operations that 
are integrated with, are dependent upon, or contribute to each other, the corporations will comprise 
a unitary business group.  Whether such relationship tests are met must be determined on a facts 
and circumstances basis.  The fact that there are no interrelated business activities between the 
corporations is not dispositive.  For example, centralized management; shared systems, programs, 
or benefits; or using the proceeds from one corporation to finance the activities of the other will 
satisfy the relationship test regardless of the absence of business activities conducted between the 
brother and sister.  
  
U10. If a husband and wife are 100% owners in different businesses; do they form a unitary 
group?  
Under MCL 208.1117(6), a unitary business group is defined – in part – as a group of U.S. persons, 
excluding foreign operating entities, one of which owns or controls, directly or indirectly, more than 
50% of the ownership interests with voting or similar rights of the other U.S. persons and the 
business activities or operations result in a flow of value between the unitary group or are integrated 
with, dependent upon or contribute to each other. The “more than 50%” ownership for purposes of 
defining a unitary business group includes direct and indirect ownership. 
  
For purposes of MCL 208.1117(6), the Department will follow IRC § 318 or analogous authority to 
determine indirect, or constructive, ownership and control, except that the Department will apply 
IRC § 318 to all ownership interests.  For example, while IRC § 318 specifically governs 
constructive ownership of "stock," the Department will apply IRC § 318 to ownership interests in 
partnerships, limited liability companies, and other U.S. persons under the MBT.  A spouse (other 
than a spouse who is legally separated from the individual under a decree of divorce or separate 
maintenance) is deemed to own the ownership interest of the other and vice versa.   
  
Under these facts and circumstances the more than 50% ownership interest is met as each 
taxpayer business is deemed to own 100% of the other.  If there is a flow of value between the 
business entities owned by the husband and wife or they are integrated with, dependent upon or 
contribute to each other, a unitary group will exist.  A flow of value is determined by reviewing the 
totality of facts and circumstances of the business activities and operations.  
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U11. How does the MBT filing threshold apply to a unitary business group comprised of 
several members if one or more of the members has apportioned gross receipts of less than 
$350,000?  
A taxpayer whose apportioned or allocated gross receipts are less than $350,000 is not required 
to file a return or pay the tax imposed under the MBT.  MCL 208.1505(1).  "Taxpayer" means "a 
person or a unitary business group liable for a tax, interest, or penalty under this act."  MCL 
208.1117 (emphasis added).  Thus, so long as the apportioned or allocated gross receipts of the 
unitary business group equal or exceed $350,000, the unitary business group must file a return 
and pay the tax imposed by the MBT regardless of the gross receipts of the members of the unitary 
business group. 
  
For example, a unitary business group is comprised of A, B, C, D, and E, each with $80,000 in 
gross receipts.  Assuming allocation of the tax base and no intercompany transactions, the gross 
receipts of the unitary business group is $400,000.  Since $400,000 exceeds the $350,000 filing 
threshold, the taxpayer is required to file a return and pay the tax imposed by the MBT.  The fact 
that no member of the unitary business would meet the filing threshold if considered individually is 
immaterial under the MBT. 
  
A taxpayer that is a unitary business group with apportioned or allocated gross receipts greater 
than $350,000 but less than $700,000 will qualify for the filing threshold credit under MCL 208.1411.  
  
U12. How does a unitary business group file under the MBT when one or more of the 
members of the unitary business group do not have nexus with Michigan?  
A taxpayer under the MBT includes a unitary business group.  MCL 208.1117(5).  A unitary 
business group is comprised of two or more U.S. persons.  MCL 208.1117(6).  Nexus exists if the 
taxpayer has (1) physical presence in Michigan for more than one day during the tax year or (2) 
actively solicits sales in Michigan and has gross receipts sourced to Michigan of $350,000.00 or 
more.  MCL 208.1200.  Thus, a taxpayer that is a unitary business group has nexus with Michigan 
so long as any one member of the unitary business group has nexus with Michigan.  The taxpayer 
that is a unitary group is required to file a combined return under MCL 208.1511. 
  
Example:  Corporations X, Y, and Z form a unitary business group.  Corporation X has nexus with 
Michigan.  Therefore, the unitary business group of Corporations X, Y, and Z has nexus with 
Michigan and must file a combined return as a single taxpayer.  
  
U13. How must a foreign insurer file for purposes of the retaliatory tax when the insurer’s 
state of incorporation requires unitary filing?  
A foreign insurer must calculate its burden for purposes of the Michigan retaliatory tax according to 
the laws of its state of incorporation.  If the insurer’s state of incorporation requires filing on a unitary 
basis, the insurer should compute its retaliatory tax burden using this method. 
  
The retaliatory tax is calculated by first computing the burden to the foreign insurer doing business 
in Michigan and then computing the burden that would be imposed upon a hypothetical Michigan 
insurer as if it was performing the identical business activity in the foreign state. When making this 
calculation it should be assumed that the hypothetical Michigan insurer would calculate its liability 
in the same manner required of the foreign insurer.  
  
U14. Section 511 of the Michigan Business Tax Act (“MBTA”) states that “Each United States 
person included in a unitary business group or included in a combined return shall be 
treated as a single person...”  Does this mean that all phase-ins, thresholds, credit limits and 
other aspects of the MBTA relating to the determination of tax liability apply to each person 
within a unitary business group rather than at the group level?  
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No.  The phrase “shall be treated as a single person” in section 511 of the MBTA, MCL 208.1511, 
relates to the removal of transactions between unitary business group members from the 
determination of the business income tax base, the modified gross receipts tax base and the 
apportionment formula of a unitary business group as a distinct taxpayer.  Phase-ins, thresholds, 
credit limits and other components to determining tax liability relate to the unitary business group 
as a distinct taxpayer, not to the individual persons that comprise the unitary business group. The 
unitary business group, to which individual “persons” might belong, is treated as the taxpayer -- a 
distinct entity -- for purposes of tax liability under the MBTA.  Although a person can be a taxpayer 
under the MBTA, a person that is a member of a unitary business group is not the taxpayer, rather 
the unitary business group to which that person belongs is the taxpayer.  Accordingly, the phrase 
in MCL 208.1511 does not cause the individual members of a unitary business group to be treated 
as separate, individual taxpayers for purposes of determining tax liability under the MBTA.  
  
U15. Does a unitary group of insurance companies have to file a combined MBT return?  
No.  Insurance companies are not specifically excluded from the definition of a unitary business 
group, found at MCL 208.1117(6), and thus may constitute a unitary business group.  In practice, 
however, there is no practical effect of this possibility.  The tax on authorized insurance companies 
is equal to 1.25% of gross direct premiums written on property or risk located or residing in 
Michigan.  MCL 208.1235.  Because the tax is only on property or risk located in Michigan there 
will be no traditional apportionment for insurance companies.  Thus, even if an authorized insurance 
company is unitary with another authorized insurance company under MCL 208.1117(6), this will 
have no effect in calculating the tax.  A combined return will not be necessary.  
  
U16. (Answer rescinded, replacement located at U59) If you are an entity within the unitary 
group that does not have nexus without application of the unitary principal, are your 
shareholders liable for Michigan personal income tax?  
  
U17. How is the business income of a unitary business group determined when one member 
uses cash basis accounting and the other member uses the accrual method and their tax 
year ends are different?  
The Michigan Business Tax Act does not require each member of a unitary business group to 
use the same method of accounting to determine its business income.  
  
A taxpayer that is a unitary business group must file a combined return under MCL 208.1511 using 
the tax year of the designated member.  On the combined return, the business income of each 
member should reflect the accounting method the member used to compute its federal taxable 
income, whether cash or accrual.  
  
“Designated member” means a member of a unitary business group that has nexus with Michigan 
under MCL 208.1200 and that will file the combined return required under section 511.  If the 
member that owns or controls the other members of the unitary business group has nexus with 
Michigan, then that controlling member must be the designated member.  
  
The combined return of the unitary business group must include each tax year of each member 
whose tax year ends with or within the tax year of the designated member.  
  
The business income of a unitary business group is the sum of the business income of each person 
included in the unitary business group, other than a foreign operating entity or a person subject to 
the tax on insurance companies or financial institutions, less any items of income and related 
deductions arising from transactions, including dividends, between persons included in the unitary 
business group.  MCL 208.1201(4).  
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U18. How does the MBT filing threshold apply to a unitary business group comprised of 
several members if one or more of the members has apportioned gross receipts of less than 
$350,000?   
A taxpayer whose apportioned or allocated gross receipts are less than $350,000 is not required 
to file a return or pay the tax imposed under the MBT.  MCL 208.1505(1).  "Taxpayer" means "a 
person or a unitary business group liable for a tax, interest, or penalty under this act."  MCL 
208.1117 (emphasis added).  Thus, so long as the apportioned or allocated gross receipts of the 
unitary business group equal or exceed $350,000, the unitary business group must file a return 
and pay the tax imposed by the MBT regardless of the gross receipts of the members of the unitary 
business group. 
  
For example, a unitary business group is comprised of A, B, C, D, and E, each with $80,000 in 
gross receipts.  Assuming allocation of the tax base and no intercompany transactions, the gross 
receipts of the unitary business group is $400,000.  Since $400,000 exceeds the $350,000 filing 
threshold, the taxpayer is required to file a return and pay the tax imposed by the MBT.  The fact 
that no member of the unitary business would meet the filing threshold if considered individually is 
immaterial under the MBT. 
  
A taxpayer that is a unitary business group with apportioned or allocated gross receipts greater 
than $350,000 but less than $700,000 will qualify for the filing threshold credit under MCL 208.1411.  
  
U19. (Answer rescinded, replacement located at U60) Is an individual a member of a unitary 
business group with the entities in which the individual has a controlling interest? It 
depends.  Under the MBT, a unitary business group is:    
  
U20. A unitary business group under the MBTA is required to file a combined return.  For 
purposes of calculating the unitary business group’s modified gross receipts tax base, does 
the group eliminate all inter-company transactions between members of the group, 
including “purchases from other firms”?  
Yes.  Section 203 of the MBTA provides in part that:  
  

The modified gross receipts of a unitary business group is the sum of modified gross 
receipts of each person, other than a foreign operating entity or [an insurance company 
or financial institution], included in the unitary business group less any modified gross 
receipts arising from transactions between persons included in the unitary business 
group.  

  
MCL 208.1203(3).  A taxpayer calculates its modified gross receipts tax base by determining its 
gross receipts and then subtracting “purchases from other firms,” a term that is defined at MCL 
208.1113(6).  Therefore, each member of a unitary business group must subtract any “purchases 
from other firms” in order to arrive at its individual modified gross receipts, whether those qualifying 
purchases were made from fellow group members or from outside companies.  In addition, section 
511 of the MBTA specifically provides that, in filing the required combined return, all transactions 
between members of a unitary business group are to be eliminated from the business income tax 
base, the modified gross receipts tax base, and the apportionment formula.  MCL 208.1511.  “All 
transactions” includes those transactions meeting the definition of “purchases from other firms,” as 
well as other kinds of transactions between group members.  
  
U21. When members of a unitary business group have different accounting methods (for 
example, cash and accrual) is uniformity required or do they report using each member’s 
accounting method? How does this affect eliminations made for activity between entities? 
A similar question concerning the business income tax base of a unitary business group is 
addressed in a previous FAQ.  As noted in FAQ U17, the MBTA does not expressly require each 
member of a unitary business group to use the same method of accounting.  A taxpayer that is a 
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unitary business group must file a combined return under section 511 using the tax year of the 
designated member.  On the combined return, the business income and other reported information 
of each member should reflect the accounting method the member used to compute its federal 
taxable income, whether cash or accrual.  Eliminations made for activity and transactions between 
group members would reflect and be determined based on the members’ respective accounting 
methods.  
  
U22. Can a pre-2008 Brownfield credit or Historic Preservation credit of a unitary business 
group member be used in 2008 and thereafter against the tax liability of the entire unitary 
business group?  
Yes.  To the extent that a qualified taxpayer under the Brownfield credit or Historic Preservation 
credit provisions is included within a unitary business group taxpayer for relevant tax years, the 
qualified taxpayer’s unused pre-2008 Brownfield credit and/or Historic Preservation credit (i.e. such 
credits earned under the SBT) may be applied against the tax liability imposed on the entire unitary 
business group taxpayer (of which the qualified taxpayer is a member) for the tax years the 
carryforward would have been available under the SBT.  See MCL 208.1435(8) and 208.1437(18).  
  
U23. (Answer rescinded, replacement located at U48) How does a unitary business group 
register under the MBT?  
  
U24. (Answer rescinded, replacement located at U51) If five or fewer persons who are 
unrelated individuals, estates or trusts own a controlling interesting in a brother-sister 
group of entities, will that satisfy the control test for purposes of qualifying as a unitary 
business group?  
  
U25. Can brother-sister corporations wholly owned by a single person be members of a 
unitary business group?  If so, how are the tax bases calculated?  
Yes.  To qualify as a unitary business group under the MBT, a group must satisfy the control test 
and one of two relationship tests:  business activities or operations that (1) result in a flow of value 
between members or that (2) are integrated with, dependent upon, or contribute to each other.  
MCL 208.1117. 
  
In the case of a brother-sister set of corporations wholly owned by a person, the corporations will 
satisfy the control test under MCL 208.1117.  That is, the brother corporation – under IRC 318 – is 
the indirect owner of more than 50% of the ownership interests the sister corporation; and vice 
versa.  However, the brother-sister corporations will not comprise a unitary business group unless 
the corporations also satisfy one of the two relationship tests. 
  
If the brother-sister corporations have business activities or operations that result in a flow of value 
between them or have business activities or operations that are integrated with, are dependent 
upon, or contribute to each other, the corporations will comprise a unitary business group. 
  
A unitary business group must file a single combined return.  MCL 208.1511.  Furthermore, the tax 
bases must be calculated on a combined basis.  For purposes of calculating the business income 
tax base of a taxpayer that is a unitary business group, the business income of each group member 
must be combined less any income and related deductions arising from intragroup transactions.  
MCL 208.1201(4).  This total is then adjusted to arrive at the unitary business group’s business 
income tax base.  MCL 208.1201(2).  The modified gross receipts tax base of a taxpayer that is a 
unitary business group is the sum of the modified gross receipts of each member of the group less 
any modified gross receipts derived from intra-group transactions.  MCL 208.1203(3). 
  
So long as one member of a unitary business group has nexus with Michigan, all members of the 
unitary business group must be included when calculating the taxpayer's business income and 
modified gross receipts tax bases and apportionment formula.  
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U26. Can a unitary group, as defined in the MBT, enter into a voluntary disclosure 
agreement with the Department of Treasury under MCL 205.30c if one member of the 
group would be disqualified on its own?  
No, apart from nexus, a disqualification present for one member of a unitary business is imputed 
to the entire group.  As a threshold matter, a person must make an application, be a non-filer, 
have nexus with Michigan and/or have a reasonable basis to contest liability.  MCL 208.30c(2).   
“Person” is defined at MCL 205.30c(15)(c) as  
  

an individual, firm, bank, financial institution, limited partnership, copartnership, 
partnership, joint venture, association, corporation, limited liability company, limited 
liability partnership, receiver, estate, trust, or any other group or combination acting as a 
unit.  [Emphasis added].  

  

A unitary group is a “group or combination acting as a unit.”  Thus, if one member of the group 
cannot meet the qualifications for an agreement neither can the unitary group.  

U27. How are the Business Income and Modified Gross Receipts tax bases calculated for a 
unitary business group?  
Under MCL 208.1201(3), the tax base of a unitary business group for the Business Income factor 
of the MBT is the sum of the business income of each group member minus any income and 
related deductions arising from inter-group transactions.  This total is then adjusted by the 
additions and subtractions outlined in MCL 208.1201(2) to arrive at the unitary group’s business 
income tax base.  After the tax base is allocated or apportioned according to MCL 208.1301, the 
tax base is adjusted by available business loss as outlined in MCL 208.1201(4). 

The modified gross receipts tax base is defined as gross receipts minus purchases from other 
firms under MCL 208.1203(3).  Within a unitary business group, each member must calculate 
gross receipts minus purchases from other firms.  These individual calculations are then 
summed.  Finally, modified gross receipts from inter-group transactions are removed.  This 
produces the unitary business group tax base.  

U28. How will MCL 208.1503, which gives taxpayers the choice of two filing methods for 
the first MBT return, apply to a unitary group where members of the group have different 
tax years?  
MCL 208.1503 provides the general rule that a fiscal year taxpayer may elect to file its first MBT 
return by either annualizing business income and modified gross receipts as if the MBT where in 
effect on the first day of the taxpayer’s annual accounting period, or by computing MBT liability 
based on actual business income and modified gross receipts for the portion of the accounting 
period in which the MBT was in effect. 

“Taxpayer” means a person or a unitary business group in accordance with MCL 208.1117(5).  A 
unitary business group must file a combined return under MCL 208.1511 using the tax year of the 
designated member.   

If the designated member is a calendar year taxpayer, Section 503 is inapplicable to the group.  
However, if the designated member uses a fiscal year, that member must choose one of the two 
methods available in Section 503.  Its final return under the SBT must be consistent with this 
choice.  All other members of the group will conform to this method.  
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This election only applies to the first MBT return for taxpayers with tax years ending before 
December 31, 2008.  
 
U29. How must a unitary business group file its combined return when members of the 
group have different tax years?  
A taxpayer that is a unitary business group must file a combined return under MCL 208.1511 
using the tax year of the designated member.  The combined return of the unitary business group 
must include each tax year of each member whose tax year ends with or within the tax year of 
the designated member.  For example, Taxpayer ABC is a unitary business group comprised of 
three corporations:  Corporation A, the designated member with a calendar tax year, and 
Corporations B and C with fiscal years ending March 31 and September 30 respectively.  
Taxpayer ABC's tax year is that of its designated member.  Thus, Taxpayer ABC's tax year ends 
December 31, its annual return is due April 30.  That annual return must include the tax years of 
Corporations B and C ending March 31 and September 30. 

A taxpayer that becomes a member of a unitary business group or ceases to be a member of a 
unitary business group during that member's tax year must file as part of the combined return for 
that portion of the member's tax year during which the member was part of the unitary business 
group.  For example, if Corporation C from the above example ceased to be a member of 
Taxpayer ABC on July 31, Corporation C must include October 1- July 31 on Taxpayer ABC's 
annual return, but file as a separate taxpayer – or as part of a new unitary taxpayer – for the 
period August 1 – September 30.  

U30.  (Answer rescinded, replacement located at U36) Are foreign entities includable in 
unitary business group?  What if the foreign entity is the single member of a domestic 
single member limited liability company disregarded for federal tax purposes?  

U31. (Answer rescinded, replacement located at U36) Are controlled foreign corporations 
("CFC's") under IRC 957 taxpayers under the MBT?  Can controlled foreign corporations 
be members of a unitary business group?  What if the controlled foreign corporation is a 
disregarded entity of a U.S. parent?  
  
U32. For a unitary business group, MBT Section 201(3) requires the deduction of items of 
income and related deductions including dividends between members of the group when 
computing the business income tax base.  Section 203(3) requires the deduction of any 
modified gross receipts arising from transactions between members of the group when 
computing the modified gross receipts tax base.  Is there a difference in what is excluded 
under the two tax bases?  
It is possible different items will be excluded from each tax base.  A unitary business is required 
to file a combined return.  MCL 208.1511.  This section also requires the elimination of all 
transactions between members of the unitary business group that affect the business income tax 
base, modified gross receipts tax base and the apportionment formula.  The elimination of all 
transactions between members will effectively accomplish the inter-member eliminations required 
under Sections 201(3) and 203(3).  It is irrelevant whether the same items are excluded from 
both tax bases. What controls is that the transactions between members are eliminated.  
Because business income and gross receipts are statutorily unique, it is likely different 
components of the eliminated transactions will affect the computation of one tax base but not the 
other.  For example, the elimination of income will impact the calculation of both tax bases 
because income received affects both business income and gross receipts. However, a 
transaction that includes the elimination of an expense that does not meet the definition of a 
“purchases from other firms” will affect only the business income tax base.  

U33. What is a unitary business group?  
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Generally, a unitary business group is a group of related persons whose business activities or 
operations are interdependent.  More specifically, a unitary business group is two or more 
persons that satisfy both a control test and one of two relationship tests.  MCL 208.1117(6).  A 
unitary business group is a single taxpayer under the MBT and must file a combined return.  MCL 
208.1117(5), 208.1511.  Foreign persons and foreign operating entities cannot be part of a 
unitary business group. 
 
Control Test.  The control test is satisfied when one person owns or controls, directly or 
indirectly, more than 50% of the ownership interest with voting or comparable rights of the other 
person or persons.  Indirect ownership is generally determined using IRC 318 or analogous 
authority, except that the Department will apply IRC 318 to all forms of ownership interests, such 
as partnership and membership interests, and not just corporate stock. 

A parent-subsidiary controlled group of entities satisfies the control test.  A parent-subsidiary 
controlled group of entities means any group of one or more chains of entities connected through 
ownership with a common parent if (1) the common parent directly owns more than 50% of the 
ownership interest with voting or comparable rights of at least one other entity, and (2) an 
ownership interest meeting the more than 50% test in each entity other than the common parent 
must be owned directly by one or more of the other entities.  For example, Corporation A owns 
51% of Corporation B, which owns 51% of Corporation C, which owns 51% of Corporation D.  
The common parent owns more than 50% of the stock in at least one other entity (Corporation 
B), and more than 50% of the stock of each entity other than the common parent is owned by at 
least one other entity in the chain.  Thus, Corporations A, B, C, and D are part of a parent-
subsidiary controlled group of entities and satisfy the control test for unitary business groups. 

Similarly, a brother-sister group of entities may satisfy the control test through the indirect 
ownership rules of IRC 318.  For example, one corporation of a pair of corporations wholly owned 
by an individual will indirectly own and control 100% of the other through IRC 318. 

Relationship Tests.  In addition to satisfying the control test, the group of persons must have 
business activities or operations that (1) result in a flow of value between or among persons in 
the group, or (2) are integrated with, are dependent upon, or contribute to each other.  

Flow of value is established when members of the group demonstrate one or more of functional 
integration, centralized management, and economies of scale.  Examples of functional integration 
include common programs or systems and shared information or property.  Examples of 
centralized management include common management or directors, shared staff functions, and 
business decisions made for the group rather than separately by each member.  Examples of 
economies of scale include centralized business functions and pooled benefits or insurance.  
Groups that commonly exhibit a flow of value include vertically or horizontally integrated 
businesses, conglomerates, parent companies with their wholly owned subsidiaries, and entities 
in the same general line of business.  Flow of value must be more than the mere flow of funds 
arising out of passive investment. 

Businesses are integrated with, are dependent upon, or contribute to each other under many of 
the same circumstances that establish flow of value.  However, this alternate relationship test is 
also commonly satisfied when one entity finances the operations of another or when there exist 
intercompany transactions, including financing.  

U34. For purposes of determining a unitary business group, how is the control test 
interpreted and applied?    
Generally, a unitary business group is a group of related persons whose business activities or 
operations are interdependent.  More specifically, a unitary business group is two or more 
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persons that satisfy both a control test and one of two relationship tests.  MCL 208.1117(6).  A 
unitary business group is a single taxpayer under the MBT and must file a combined return.  MCL 
208.1117(5), 208.1511.  Foreign persons and foreign operating entities cannot be part of a 
unitary business group. 

Control Test.  The control test is satisfied when one person owns or controls, directly or indirectly, 
more than 50% of the ownership interest with voting or comparable rights of the other person or 
persons.  In particular:    
 
  "Unitary business group" means a group of United States persons, other than a foreign 
 operating entity, 1 of which owns or controls, directly or indirectly, more than 50% of the 
 ownership interest with voting rights or ownership interests that confer comparable rights 
 to voting rights of the other United States persons . . . .  [MCL 208.1117.]    

A person owns or controls more than 50% of the ownership interest with voting rights or 
ownership interest that confer comparable rights to voting rights of another persons if that person 
owns (1) more than 50% of the total combined voting power of all ownership interests with voting 
(or comparable) rights or (2) more than 50% of the total value of all ownership interests with 
voting (or comparable) rights. 

Indirect ownership is generally determined using IRC 318 or analogous authority, except that the 
Department will apply IRC 318 to all forms of ownership interests, such as partnership and 
membership interests, and not just corporate stock.  For example, attribution to and from a 
partnership may be determined under IRC 318(a)(2)(A) and 318(a)(3)(A).  However, the 
attribution will be of ownership interests, including – but not limited to – partnership interests, 
stock, and membership interests; attribution will not be limited to corporate stock. 

  Parent-Subsidiary Controlled Group of Entities.  A parent-subsidiary controlled group 
of entities satisfies the control test.  A parent-subsidiary controlled group of entities means any 
group of one or more chains of entities connected through ownership with a common parent if (1) 
the common parent directly owns more than 50% of the ownership interest with voting or 
comparable rights of at least one other entity, and (2) more than 50% of the ownership interest 
with voting or comparable rights of each entity other than the common parent is owned directly by 
one or more of the other entities.  For example:    

Corporation A owns 51% of Corporation B, which owns 51% of Corporation C, which owns 51% 
of Corporation D.  The common parent owns more than 50% of the stock in at least one other 
entity (Corporation B), and more than 50% of the stock of each entity other than the common 
parent is owned by at least one other entity in the chain.  Corporations A, B, C, and D are part of 
a parent-subsidiary controlled group of entities and satisfy the control test for unitary business 
groups. 

  Brother-Sister Controlled Group of Entities.  A brother-sister group of entities may 
also satisfy the control test.  An individual that is not a sole proprietor or owner of a disregarded 
entity or otherwise engaged in a trade or business resulting in business income or gross receipts 
under the MBT is not unitary with the entities in which that individual has a controlling interest.  
However, brother-sister group of entities may satisfy the control test through the indirect 
ownership rules of IRC 318 – this is referred to as a brother-sister controlled group of entities.  
For example:    

An individual owns 51% each of a pair of limited liability companies taxed as partnerships –  
Tweedledee LLC and Tweedledum LLC.  Under IRC 318(a)(3)(A) as applied to the MBT, 
Tweedledee LLC owns 51% of Tweedledum LLC.  Tweedledee LLC and Tweedledum LLC 
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constitute a brother-sister controlled group of entities and meet the control test for unitary 
business groups. 

  Combined Controlled Group of Entities.  Finally, a combined controlled group of 
entities satisfies the control test.  A combined controlled group of entities means three or more 
entities each of which is a member of a parent-subsidiary controlled group of entities or brother-
sister controlled group of entities and one of which is a common parent entity of a parent-
subsidiary controlled group of entities and also is included in a brother-sister controlled group of 
entities.  For example:    
 
An individual owns 51% each of a pair of corporations – Corporations L and M.  Corporation L 
owns 51% of Corporation N, which owns 51% of Corporation O.  Corporation L is the common 
parent of the L, N, and O parent-subsidiary controlled group of entities and is also a member of 
the L and M brother-sister controlled group of entities.  Corporations L, M, N, and O are members 
of a combined controlled group of entities and meet the control test for unitary business groups. 

  Excluded Ownership Interests.  For purposes of determining ownership or control 
under the control test, the Department will apply IRC 1563 to exclude certain ownership interests 
from determination of ownership and control, except that the Department will apply IRC 1563 to 
all forms of ownership interests and not just corporate stock.  For example:    

 Corporation X owns 50% of Partnership Y.  The remainder of Partnership Y is owned by an 
individual that is also a principal stockholder under IRC 1563 of Corporation X.  The ownership 
interest of the individual are treated as excluded ownership interests under IRC 1563(c) as 
applied to the MBT.  For purposes of the control test for unitary business groups, Corporation X 
owns 100% of Partnership Y.  

U35. Do the $350,000 threshold amount for taxpayer nexus under MCL 208.1200, the 
$350,000 threshold amount for filing of returns and payment of MBT under MCL 208.1505, 
and the range of gross receipts between $350,000 and $700,000 concerning the Gross 
Receipts Filing Threshold Credit under MCL 208.1411 relate to Michigan gross receipts 
before or after inter-company transactions receipts are eliminated?  
Elimination of inter-company transactions does not occur when directly determining the level of a 
unitary business group taxpayer’s overall gross receipts; however, inter-company transactions 
will affect a unitary business group taxpayer’s gross receipts threshold amount through 
application of the apportionment formula.  When determining the gross receipts filing threshold 
and the eligibility for the Threshold Credit under MCL 208.1411, the taxpayer’s overall gross 
receipts are first apportioned using the sales factor under MCL 208.1303(2).  Because inter-
company transactions between unitary business group members are eliminated when 
determining a unitary business group taxpayer’s sales factor, the application of sales factor to a 
unitary business group taxpayer’s overall gross receipts would indirectly eliminate inter-company 
transactions from the threshold amount.  

The MBTA states that a unitary business group is required to file a combined return that includes 
each U.S. person included in the unitary business group, and that “all transactions between the 
persons included in the unitary business group shall be eliminated from the business income tax 
base, modified gross receipts tax base and the apportionment formula under this act.”  MCL 
208.1511.  A “unitary business group” is defined in the MBTA in pertinent part as “a group of 
United States persons…1 of which owns or controls, directly or indirectly, more than 50% of the 
ownership interest with voting rights or ownership interests that confer comparable rights to 
voting rights of the United States persons, and that has business activities or operations which 
result in a flow of value between or among persons included in the unitary business group or has 
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business activities or operations that are integrated with, are dependent upon, or contribute to 
each other.”  MCL 208.1117(6).  

The MBTA expressly provides that the calculation of a unitary business group’s business income 
tax base is determined as “the sum of the business income of each person included in the unitary 
business group…less items of income and related deductions arising from transactions including 
dividends between persons included in the unitary business group.”  MCL 208.1201(3).  Likewise, 
the MBTA expressly states that for a unitary business group taxpayer, the modified gross receipts 
tax base (a taxpayer’s gross receipts less purchases from other firms) is “the sum modified gross 
receipts of each person…included in the unitary business group less any modified gross receipts 
arising from transactions between persons included in the unitary business group.”  MCL 
208.1203(3).  Further, the MBTA clearly states that in calculating the sales factor for apportioning 
the business income and modified gross receipts tax bases for a unitary business group, sales 
between the unitary business group members are eliminated.  MCL 208.1303(2). 

In contradistinction, the MBTA’s provisions governing taxpayer nexus (MCL 208.1200), the filing 
threshold (MCL 208.1505) and the Gross Receipts Filing Threshold Credit (MCL 208.1411) do 
not contain any language providing that for a unitary business group taxpayer the respective 
gross receipt threshold amounts are determined after eliminating inter-company transactions.  
The provision regarding taxpayer nexus (MCL 208.1200) states merely that the $350,000 gross 
receipts amount is that sourced to Michigan, with no prescribed adjustment for inter-company 
transactions.  Similarly, the provisions regarding the threshold amount of gross receipts for filing 
an MBT return (MCL 208.1505) and the range of gross receipts to qualify for the Gross Receipts 
Filing Threshold Credit (MCL 208.1411) provide only that the gross receipt amounts are those 
after allocation and apportionment, with no prescribed adjustment for inter-company transactions.   

U36. (Answer rescinded, replacement located at U61) Are foreign entities includable in 
unitary business group?  What if the foreign entity is the single member of a domestic 
single member limited liability company disregarded for federal tax purposes?    
  

U37. Is it possible to have a unitary group of financial institutions under the MBT?  How 
will such groups file a combined return?  
Under MCL 208.1261 a “financial institution” is defined as a bank holding company, a national 
bank, a state chartered bank, an office of thrift supervision chartered bank or thrift institution, or a 
savings and loan holding company other than a diversified savings and loan holding company as 
defined in 12 USC 1467a(a)(F).  

This definition also includes any subsidiary of a financial institution, owned directly or indirectly, 
other than an insurance company as defined in MCL 208.1111(2), if that subsidiary is a member 
of a unitary business group with the financial institution.  MCL 208.1261(f)(ii).  This broad 
language also encompasses any disregarded entity owned by the financial institution.  A unitary 
business group of financial institutions is permitted by definition. MCL 208.1261(f)(iii).  

Thus, if a financial institution or its subsidiary satisfies the control test and one of the two 
relationship tests outlined in MCL 208.1117(6) with another financial institution and its 
subsidiaries, the unitary business group will file a combined return.  MCL 208.1511.  A unitary 
business group of financial institutions will eliminate inter-group gross business when calculating 
the gross business factor.  MCL 208.1261(f) and MCL 208.167(4).   

In contrast, financial institutions and their subsidiaries cannot file on a unitary basis with 
nonfinancial institution entities even though they may be unitary with such entities.  When a 
financial institution or its subsidiary is unitary with a non-financial institution, all intercompany 
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transactions must be eliminated along with any business income attributable to [the financial 
institution or subsidiary] from the business income tax base, any modified gross receipts 
attributable to [the financial institution or subsidiary] from the modified gross receipts tax base, 
and any sales attributable to [the financial institution or subsidiary] from the apportionment 
formula.  MCL 208.1511.  

This calculation will be represented on the combined return of the unitary group, but the financial 
institution member(s) will essentially be excluded from that return.  The financial institutions 
member(s) must then file either a stand-alone return in accordance with MCL 208.1263 or a 
combined return with other financial institutions as explained above.   
 
In summation, a financial institution will file either a stand-alone return if it is not unitary with 
another financial institution or has been excluded from unitary group containing non-financial 
institution entity types, or a combined return with other financial institution members of a unitary 
group.  

U38. For purposes of the private equity fund credit under MCL 208.1453, if a private equity 
fund manager is an entity that is a member of a unitary business group, does the 
calculated credit percentage apply to the tax liability of the entire unitary business group, 
or the separate tax liability of the fund?  
The credit is based on the tax liability of the private equity fund.  If the unitary business group is 
comprised of members other than private equity funds, a pro forma may be used to calculate the 
tax liability of the private equity fund for purposes of determining the amount of the credit.  The 
resulting credit is applied to the tax liability of the unitary business group. 

U39. Are partners deemed to own each others’ holdings by attribution under section 318 of 
the Internal Revenue Code?  
No. Section 318 of the Internal Revenue Code (“IRC”) establishes the attribution rules for 
constructive ownership of stock for federal income tax purposes.  IRC sections 318(2) and 318(3) 
address the attribution rules for partners and partnerships. Under IRC §318(2), stock owned, 
directly or indirectly, by or for a partnership is considered as owned proportionately by its 
partners. Conversely, under IRC §318(3), stock owned, directly or indirectly, by or for a partner is 
considered as owned by the partnership.  

However, under IRC §318(5)(c), a partnership that constructively owns a partner’s stock by 
application of the attribution rules as stated in IRC §318(3) cannot use the attribution provisions 
of IRC §318(2) to make another partner the constructive owner of such stock. For example, if 
partner A owns 100% of the stock in corporation C, and partner B owns 100% of the stock in 
corporation D, the partners are not deemed to own each other’s stock merely because 
partnership AB is considered a constructive owner of all stock in both corporations by attribution 
under IRC §318(3).  

The Department makes use of the IRC §318 attribution rules to determine if a group of persons 
meets the ownership or control tests necessary to form a unitary business group under section 
117 of the MBT act (MCL 208.1117). In the example given above, corporations C and D and 
partnership AB could be part of the same unitary group because more than 50% of the ownership 
interest in each corporation is deemed to be owned or controlled by the same person,  
partnership AB, through attribution under IRC §318. However, IRC §318(5)(d) would operate to 
prevent corporations C and D from being considered brother-sister corporations  (because 
partners A and B are not deemed to own each others stock), and therefore corporations C and D 
alone could not constitute a unitary business group for MBT.  
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U40. (Answer rescinded, replacement located at U62.)  A dental practice organized as a 
sole proprietorship became a professional limited liability company (“PLLC”) effective 
January 1, 2008. For federal income tax purposes, the PLLC is a disregarded entity and the 
member reports his income as a sole proprietor on federal schedule C.  Can the owner of 
the dental practice continue to file as a sole proprietor for Michigan individual and MBT 
purposes?  

U41. With respect to a unitary business group, what is the liability of the individual entities 
that make up the group for payment of the tax?  If payment is not made, which member 
will be charged with penalties and interest?  
The business income and modified gross receipts taxes, both components of the Michigan  
Business Tax (MBT), are levied upon each “taxpayer” that has nexus with (or business activity in) 
Michigan.  MCL 208.1201; 208.1203.  The MBT Act defines a “taxpayer” as “a person or a unitary 
business group liable for a tax, interest, or penalty under this act.”  MCL 208.1117(5).  A unitary 
business group is defined as two or more U.S. persons, including entities (but excluding foreign 
operating entities), one or which owns or controls, directly or indirectly, more than 50% of the 
ownership interests with voting or similar rights of the other U.S. persons, and whose business 
activities or operations either (i) result in a flow of value between the unitary business group 
members, or (ii) are integrated with, dependent upon, or contribute to each other.  MCL 
208.1117(6).  A taxpayer that is a unitary business group is required to “file a combined return 
that includes each United States person, other than a foreign operating entity, that is included in 
the unitary business group.”  MCL 208.1511.  
 
The MBT Act does not specifically state which member of a unitary business group must actually 
file the return or remit any tax that is owed.  The Department has determined that the members of 
a unitary business group must elect a designated member who has nexus with Michigan to serve 
as the group’s agent with respect to the Department.  Thus, the Department will look to the 
designated member to file the group’s combined return and remit estimates and annual 
payments.  (See FAQ U23.)  Although the designated member is responsible for filing the return 
and remitting payments, any MBT liability belongs to the “taxpayer” – i.e., the unitary business 
group – and not merely to the designated member.  Accordingly, if the group’s MBT liability is not 
paid, the Department may look to each member of the unitary business group that has nexus with 
Michigan to collect the entirety of the tax that is due, as well as any penalties and interest that 
may be assessed.  In other words, assuming nexus, each member of a unitary business group is 
jointly and severally liable for any MBT assessment, and the Department may pursue any or all 
such members to satisfy the entirety of the assessment.  Joint and several liability means that all 
members of the unitary business group with nexus with Michigan are collectively and individually 
liable for the full amount of the group’s tax liability.  

U42. If a taxpayer that is a unitary business group has a business loss carry forward under 
MCL 208.1201(5), what happens to the business loss carry forward if membership in the 
unitary business group changes?  
When the membership of a taxpayer that is a unitary business group changes, the business loss 
carryforward of the unitary business group is divided among the unitary business group and the 
departing members in proportion to the losses the members would have generated had each 
member filed separately.  Specifically, the portion of the business loss carryforward of a taxpayer 
that is a unitary business group attributable to a departing member is an amount equal to the 
business loss carryforward of the unitary business group multiplied by a fraction, the numerator of 
which is what would have been the business loss of that member had that member filed a 
separate return, and the denominator of which is the sum of what would have been the separate 
business losses of all members of the group in that year having business losses if those 
members filed separate returns. 
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  Example.  Taxpayer LMNOP is a unitary business group comprised of Corporations L, M, 
 N, O, and P.  The 2008 tax year generated an apportioned business loss of $100 to be 
 carried forward to the 2009 tax year.  However, due to a change in ownership, 
 Corporation P is not part of the unitary business group for the 2009 tax year.  If each 
 member calculated their business income tax base on a separate basis for 2008, only 
 Corporations N, O, and P showed losses of 50, 70, and 30 respectively.  P gets a 
 business loss carryforward of $20 [(30/(50+70+30))*100) for the 2009 tax year.  Taxpayer 
 LMNO retains a business loss carryforward of $80.  

U43. At what point in time must two entities meet the test for being members of a unitary 
business group?  
A unitary business group is comprised of two or more U.S. persons that satisfy both a control test 
and one of two relationship tests.  MCL 208.1117(6). 

There is no annual date on which members must meet the requirements of a unitary business 
group to be a unitary business group.  Rather, a person becomes a member of a unitary business 
group whenever both the control test and one of the two relationship tests are met and remains a 
member of that unitary business group so long as the control test and one of the two relationship 
tests continue to be met.  Conversely, a member of a unitary business group that fails either the 
control test or the relationship tests may no longer be included in the unitary business group.  

Control Test.  The control test is satisfied when one person owns or controls, directly or indirectly, 
more than 50% of the ownership interest with voting or comparable rights of the other person or 
persons.  Changes in ownership or control may result in one or more persons joining or dropping 
from a unitary business group.  The date of changes to the unitary business group due to the 
control test is determined by identifying the transactions that result in relevant ownership or 
control changes. 

Relationship Tests.  The relationship test is satisfied when related persons have business 
activities or operations that (1) result in a flow of value between or among persons in the group, 
or (2) are integrated with, are dependent upon, or contribute to each other.  Flow of value is 
established when members of the group demonstrate one or more of functional integration, 
centralized management, and economies of scale.  Members are integrated with, are dependent 
upon, or contribute to each other under many of the same circumstances that establish flow of 
value.  For example, related persons may meet one or both relationship tests if there is a flow of 
goods and services between them.  However, the fact that transactions between the persons do 
not occur daily does not mean the persons drop in and out of unitary status.  If the relationship 
tests are satisfied during the tax year, the group will generally only subsequently fail such tests if 
there are substantial changes to operations or management.  Thus, the Department will presume 
that one or both relationship tests are established for the entire tax year – and each subsequent 
year – if one or both are satisfied at any point during the tax year.  The unitary business group or 
member in question may rebut such presumption by proving that the relationship test was met – 
or failed – as of a specific date. 

Finally, any person that becomes a member of a unitary business group or ceases to be a 
member of a unitary business group during that member's tax year must file as part of the 
combined return for that portion of the member's tax year during which the member was part of 
the unitary business group.  For example, Taxpayer ABC is a unitary business group comprised 
of three corporations:  Corporation A, the designated member with a calendar tax year, and 
Corporations B and C with fiscal years ending March 31 and September 30 respectively.   
Taxpayer ABC's tax year is that of its designated member.  Thus, Taxpayer ABC's tax year ends 
December 31, its annual return is due April 30, and that annual return must include the tax years 
of Corporations B and C ending March 31 and September 30.  If Corporation C ceased to be a 
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member of Taxpayer ABC on July 31, Corporation C must include October 1- July 31 on 
Taxpayer ABC's annual return, but file as a separate taxpayer – or as part of a new unitary 
taxpayer – for the period August 1 – September 30.  

U44. An individual owns a controlling interest in multiple limited liability companies that 
hold rental property or manage real estate.  There are no intercompany transactions 
between them, but each limited liability company shares an accountant and each has the 
same managing member responsible for managing the daily operations of the entities and 
for making operational decisions.  Due to the controlling interests of the individual in each 
of the limited liability companies, the limited liability companies are brother-sister entities 
that satisfy the unitary business group control test under MCL 208.1117(6).  Do the limited 
liability companies satisfy the relationship test and comprise a unitary business group? 
Generally, a unitary business group is a group of related persons whose business activities or 
operations are interdependent.  More specifically, a unitary business group is two or more 
persons that satisfy both a control test and one of two relationship tests.   

The relationship test is met if a group of persons have business activities or operations that (1) 
result in a flow of value between or among persons in the group, or (2) are integrated with, are 
dependent upon, or contribute to each other.  

Flow of value is established when members of the group demonstrate one or more of functional 
integration, centralized management, and economies of scale.  Examples of functional integration 
include common programs or systems and shared information or property.  Examples of 
centralized management include common management or directors, shared staff functions, and 
business decisions made for the group rather than separately by each member.  Examples of 
economies of scale include centralized business functions and pooled benefits or insurance.  
Groups that commonly exhibit a flow of value include vertically or horizontally integrated 
businesses, conglomerates, parent companies with their wholly owned subsidiaries, and entities 
in the same general line of business.  Flow of value must be more than the mere flow of funds 
arising out of passive investment. 

Businesses are integrated with, are dependent upon, or contribute to each other under many of 
the same circumstances that establish flow of value.  However, this alternate relationship test is 
also commonly satisfied when one entity finances the operations of another or when there exist 
intercompany transactions, including financing. 

In the present case, each of the limited liability companies are engaged in the same general line 
of business.  Furthermore, each of the entities shares a common accountant and is managed by 
a common manager. Given this centralized management, there appears to be a flow of value 
between the limited liability companies.  Thus, the relationship test is satisfied and the limited 
liability companies comprise a unitary business group. 

However, the relationship test is evaluated on a facts and circumstances basis.  The conclusion 
reached in this Q&A may differ upon the disclosure of additional or different facts.  

U45. How does a unitary business group (“UBG”) composed of financial institutions that 
includes a bank authorized to exercise only trust powers, which is exempt from the MBT 
surcharge under MCL 208.1281(4)(b), calculate the surcharge?  
Financial institution entities authorized to exercise only trust powers do not lose their identity 
when they are a part of a unitary business group.  When a financial institution authorized to 
exercise only trust powers is unitary with other financial institutions it maintains its identity as an 
entity exempt from the surcharge, even though it will file a combined return with other financial 
institutions.  Financial institutions authorized to exercise only trust powers will file a combined 
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return with the UBG but will be removed from the surcharge calculation and not from overall 
liability.  This computation will be performed in calculating Form 4590, 2008 Michigan Business 
Tax Annual Return for Financial Institutions.  

U46. Does a unitary business group calculate its gross receipts for purposes of the gross 
receipts filing threshold and the filing threshold credit before or after the elimination of 
gross receipts arising from inter-company transactions?  
The gross receipts filing threshold and the filing threshold credit are both calculated before a 
unitary business group eliminates inter-company transactions.  Under the MBT Act, a unitary 
business group is required to file a combined return that includes all group members that are U.S. 
persons.  MCL 208.1511.  Section 511 further mandates that “all transactions between the 
persons included in the unitary business group shall be eliminated from the business income tax 
base, modified gross receipts tax base and the apportionment formula under this act.”  MCL 
208.1511.  The language of the statutory sections specifically addressing the tax bases and the 
apportionment formula is consistent with this mandate. 

Conversely, the sections of the MBT Act providing for the $350,000 gross receipts filing threshold 
and the gross receipts filing threshold credit (the phase-in credit for taxpayers whose gross 
receipts are between $350,000 and $700,000) do not contain language requiring, or authorizing, 
unitary business groups to eliminate inter-company transactions when making the necessary 
calculations to determine the applicability of the thresholds.  These sections state that the 
stipulated gross receipts amounts are those after allocation and apportionment, with no other 
prescribed adjustment for transactions between members of a unitary business group.  MCL 
208.1505(1); MCL 208.1411.  

U47. Can a unitary business group with one or more fiscal year members use the annual 
method for calculating its first MBT return?  If so, must all fiscal year members in the 
group make the same election between annual and actual methods?  What if a fiscal year 
group, rather than fiscal group member has made the opposite choice with respect to its 
final SBT return?  Also, if the unitary business group can use the annual method, and the 
group has members with different year ends, how is the percentage in MCL 208.1503(a) 
calculated?  
Section 503 of the MBTA provides that a fiscal year taxpayer may elect to file its first MBT return 
(a short year return) by either reporting business income and modified gross receipts as if the 
MBT were in effect on the first day of the taxpayer’s annual accounting period and prorating 
those numbers (the annual method), or by computing MBT liability based on actual business 
income and modified gross receipts for the portion of the accounting period in which the MBT 
was actually in effect (the actual method).  MCL 208.1503.  

Under the MBTA, “taxpayer” is defined to mean either a person or a unitary business group.  
MCL 208.1117(6).  Thus, in the case of a unitary business group filing a combined return under 
section 511, the filing method election permitted by section 503 is applicable to the group as a 
whole, and not to the group’s members individually.  A unitary business group will file its 
combined return using the tax year of the group’s designated member.  If the designated member 
is a calendar year taxpayer, section 503, which allows a choice of filing methods for fiscal year 
taxpayers, will be inapplicable to the group.  Calendar year filers use the actual method; 
therefore, if the designated member is a calendar year filer, all members of the unitary business 
group will be required to use the actual method.  
 
If the designated member is a fiscal year taxpayer, however, the designated member must 
choose one of the two filing methods available under section 503, consistent with the choice 
made for its final individual return under the SBT.  All other members of the unitary business 
group must then conform to the method chosen by the designated member.  In some cases, this 
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may mean that an individual member of a unitary business group that is a fiscal year filer will 
have to calculate its MBT tax bases using a method different than the one that it used in filing its 
final short period SBT return (if, for example, the member did not realize that it would be a 
member of a unitary business group under the MBT).  Because the Department has required that 
filing methods be consistent between a fiscal filer’s final short period SBT return and its initial 
short period MBT return, such group members will be required to amend their final SBT returns 
so that their filing methods are consistent.  RAB 2007-5.  

If the various fiscal year unitary business group members have different year ends, it will be 
necessary for each such group member to calculate its own section 503(a) ratio for purposes of 
annualization, based upon the number of months in its own short period.  

U48. How does a unitary business group register under the MBT?  
The designated member of a unitary business group must register with the Department for the  
MBT.  "Designated member" means a member of a unitary business group that has nexus with  
Michigan under MCL 208.1200 and that will file the combined return required under MCL 
208.1511 for the unitary business group.  If the member that owns or controls the other 
members of the unitary business group has nexus with Michigan, then that controlling member 
must be the designated member.  Otherwise, the designated member can be any member of 
the unitary business group with nexus.  The designated member must remain the same every 
year unless the designated member ceases to be a member of the unitary business group or 
the controlling member engages in activity in Michigan that subjects that member to nexus. 

If the designated member was registered under the SBT, then it will automatically be registered 
under the MBT.  If the designated member was not registered under the SBT, the designated 
member must register with the Department using Form 518, Complete Registration Booklet, or 
online at www.michigan.gov/businesstaxes.    

MBT returns must be filed under the designated member's FEIN.  All members of the unitary 
group must be listed on the group's annual return.   
  
Estimated payments for a unitary business group under the MBT must be made by the 
designated member on behalf of the unitary business group.  Estimates filed and paid separately 
by members other than the designated member will be consolidated and applied to the unitary 
business group by the Department, so long as the combined annual return filed by the 
designated member includes a complete and accurate schedule of the unitary business group 
members.  Carryforwards generated on separately filed SBT returns will also be consolidated and 
applied to the MBT unitary business group based on the schedule supplied with the MBT return.  

U49. Three entities, an operating farm, a trucking company, and a rental company, meet 
the “more than 50% ownership” test for a unitary business group.  The farm pays rent to 
the rental company for the use of the farm land, and pays the trucking company to ship its 
goods.  Without the farm, which is subject to the agricultural exemption, the other two 
entities do not have a “flow of value” between them.  Are the three entities a unitary 
business group?  If so, and the farm does not file because of the agricultural exemption, 
are the receipts received by the other two entities from the farm eliminated as 
intercompany transactions?  
Section 207(d) of the MBT, rather than providing a blanket exemption for an entity engaged in the 
production of agricultural goods, instead exempts from the MBT “[t]hat portion of the tax base 
attributable to the production of agricultural goods by a person whose primary activity is the 
production of agricultural goods.”  MCL 208.1207(d).  Thus, an entity whose primary activity is 
commercial farming is exempt from the MBT only to the extent that its tax base is attributable to 
the production of agricultural goods.  In other words, the revenue from any other non-agricultural 
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goods producing activities conducted by the farming entity (for example, income from an on-site 
produce stand at which the farm’s agricultural products are sold at retail) will remain in the 
farming entity’s tax base and be subject to the MBT.  The exemption provided by section 207(d) 
is not one that exempts the farming entity from all MBT liability or that automatically releases it 
from the obligation of filing an MBT return.   

The agricultural exemption is, in essence, an adjustment to a taxpayer’s MBT tax base.  Because 
the term “taxpayer” under the MBT includes a unitary business group, MCL 208.1117(5), the 
determination whether a group of entities constitutes a unitary business group must be made at 
the outset, before the taxpayer’s tax base is calculated.  The MBT defines a unitary business 
group, in part, as a group of U.S. persons, one of which owns or controls, directly or indirectly, 
more than 50% of the ownership interests with voting or similar rights of the other U.S. persons, 
and whose business activities or operations (i) result in a flow of value between the members or 
(ii) are integrated with, dependent upon, or contribute to each other.  MCL 208.1117(6).  Thus, to 
constitute a unitary business group, the three entities in the example must meet both the 
ownership test and one of the two relationship tests.  If the three entities satisfy both tests, they 
form a unitary business group, regardless of the applicability of the agricultural exemption.   

A unitary business group files a single, combined MBT return which includes all members of the 
unitary business group.  MCL 208.1511.  Assuming that the three entities in the example do 
comprise a unitary business group, in preparing its return, each member of the group would first 
calculate its individual business income and modified gross receipts tax bases.  The farm entity 
member would subtract from its tax bases the portion of each base that is related to its 
production of agricultural goods.  MCL 208.1207(d).  Each group member must then eliminate 
from its tax bases all intercompany transactions.  MCL 208.1511.  In the example given, this step 
would eliminate both the income received by the trucking company and the rental income 
received by the rental company, since all of the underlying transactions would have taken place 
between members of the unitary business group.  The unitary business group (the taxpayer) 
would then calculate its business income and modified gross receipts tax bases by combining the 
tax bases of the group’s individual members.  The group’s tax bases would then be allocated or 
apportioned, and the amount allocated or apportioned to Michigan will be subject to the MBT.  If 
the unitary business group has apportioned or allocated gross receipts of less than $350,000, the 
group will not be required to file a return or pay the tax imposed by the MBT.  MCL 208.1505(1).  
 
U50. Can nonstock nonprofit organizations be included in a unitary business group?  
Yes.  Under the MBT, a unitary business group is a taxpayer that consists of:  

a group of United States persons, other than a foreign operating entity, 1 of which 
owns or controls, directly or indirectly, more than 50% of the ownership interest 
with voting rights or ownership interests that confer comparable rights to voting 
rights of the other United States persons, and that has business activities or 
operations which result in a flow of value between or among persons included in 
the unitary business group or has business activities or operations that are 
integrated with, are dependent upon, or contribute to each other. For purposes of 
this subsection, flow of value is determined by reviewing the totality of facts and 
circumstances of business activities and operations.  [MCL 208.1117(6).]  

So long as the control and relationship tests are satisfied, a tax exempt organization, including a 
nonstock nonprofit organization, can be part of a unitary business group.  In the case of the 
control test and nonstock nonprofit organizations, one person controls more than 50% of the 
ownership interests with voting or comparable rights of the nonstock nonprofit organization if 
more than 50% of the directors or trustees of that organization are either representatives of or 
controlled by the parent organization. 
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U51. Would a group of companies who have a flow of value between them but are owned 
by two unrelated persons, each owning 50%, be considered a unitary business group? 
Yes. To meet the definition of a unitary business group in the Michigan Business Tax Act (MBTA) 
the U.S. persons, other than foreign operating entities, which cannot be included in the group, 
must pass a control test and 1 of 2 relationship tests. MCL 208.1117(6). The control test requires 
that one of the U.S. persons own or control, directly or indirectly, more than 50% of the ownership 
interests with voting rights or similar rights of the other U.S. persons. MCL 208.1117(6).   

For purposes of MBTA section 117(6), the Department will use as guidance attribution rules 
expressed in IRC § 318 or analogous authority to determine indirect or constructive ownership 
and control. While IRC § 318 specifically pertains to corporate stock ownership, the Department 
will apply its principles to all forms of entities subject to the MBT.   

In the case of a brother-sister set of corporations, for example, each owned by 2 unrelated 
individuals, the corporations will satisfy the control test under MCL 208.1117.  Under IRC 
318(a)(3)(C), one corporation is the indirect owner of 100% of the ownership interests in the 
other.  However, the brother-sister corporations will not comprise a unitary business group unless 
the corporations also satisfy one of the relationship tests.  

U52. If five or fewer persons who are unrelated individuals, estates or trusts own a 
controlling interesting in a brother-sister group of entities, will that satisfy the control test 
for purposes of qualifying as a unitary business group?  
It depends on the type of entities in the brother-sister group of entities. 

Under the SBT, controlled groups and entities under common control were generally defined to 
include situations where the same five or fewer unrelated individuals, estates or trusts owned a 
controlling interest in two or more entities taking into account the ownership of each such person  
only to the extent such ownership is identical with respect to such entity.  See, e.g., 
RAB 1989-48.  However, under the MBT, a unitary business group is:    

a group of United States persons, other than a foreign operating entity, 1 of which owns 
or controls, directly or indirectly, more than 50% of the ownership interest with voting 
rights or ownership interests that confer comparable rights to voting rights of the other 
United States persons, and that has business activities or operations which result in a 
flow of value between or among persons included in the unitary business group or has 
business activities or operations that are integrated with, are dependent upon, or 
contribute to each other. For purposes of this subsection, flow of value is determined by 
reviewing the totality of facts and circumstances of business activities and operations.  
[MCL 208.1117(6).]   

The Department will follow IRC 318 or analogous authority to determine indirect, or constructive, 
ownership and control, except that the Department will apply IRC 318 to all ownership interests.  
The attribution rules of IRC 318 vary depending on whether ownership and control is attributed to 
or from a corporation, partnership, trust, or estate. 

For corporations, so long as none of the five or fewer unrelated individuals, estates or trusts own 
more than 50% of the brother-sister group of corporations, or no two individuals, estates or trusts 
own 50% each, then the unitary business group control test under the MBT will not be satisfied.  
Under IRC 318(a)(3)(C), a corporation will only be deemed to own the stock of any shareholder if 
the shareholder owns 50% or more of the stock in that corporation. 

Example:  Alice, Bernice, Carol, Donna, Eunice each own 20% of Corporations A and B.  Neither  
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Corporation A nor Corporation B will have indirect control or ownership of the other through IRC 
318 since none of the shareholders owns 50% or more of either corporation.  The MBT unitary 
business group control test fails. 

In contrast, for partnerships, so long as any group of individuals, estates or trusts own more than 
50% combined of the brother-sister group of partnerships, then the unitary business group control 
test under the MBT will be satisfied.  Under IRC 318(a)(3)(A) as applied to the MBT, a 
partnership is deemed to own the ownership interests owned by any of its partners. 

Example:  Al, Brett, Carl, Dave, and Ed each own 20% partnership interests in Partnerships Y 
and Z.  Under IRC 318, Partnership Y indirectly owns and controls 100% of Partnership Z (and 
vice versa) since Partnership Y is deemed to own all the partnership interests owned by Al, Brett, 
Carl, Dave, and Ed (which totals 100% of Partnership Z).  The MBT unitary business group 
control test is met.  

U53. In applying the agricultural exemption contained in the Michigan Business Tax Act 
(MBTA) at MCL 208.1207(1)(d) to a unitary business group (UBG), is the primary activity 
test to qualify for the exemption performed at the member entity level or group-wide level? 
The primary activity test, which is the determination whether an entity’s farm activity exceeds its 
non-farm activity to qualify as a person whose primary activity is the production of agricultural 
goods, is performed at the member entity level in a UBG.  

Section 207(1)(d) contains the same language as the section that supplied the agricultural 
exemption in the Single Business Tax Act (SBTA), MCL 208.35(1)(h).  Section 207(1) directs 
that:  

  [t]he following are exempt from the tax imposed by this act:  

(d) That portion of the tax base attributable to the production of agricultural goods by a person 
whose primary activity is the production of agricultural goods. . . .  

As the language granting the agricultural exemption in the MBTA repeats the section granting the 
agricultural exemption in the SBTA, guidance can be obtained from Revenue Administrative 
Bulletin (RAB) 1989-47, which explained the exemption for the Single Business Tax.  RAB 
198947 directs that, “The agricultural production exemption is not an exemption for the person, 
but is an exemption for the activity of producing agricultural goods.”  In a UBG, the activity of 
producing agricultural goods is conducted at the member-entity level.  Thus, the primary activity 
test is performed at the member-entity level.  
 
U54. Financial Institutions pay tax under the MBT on net capital.  Computation of this tax 
base requires a financial institution to average the past five years of net equity with 
certain deductions.  How does a unitary business group of financial institutions perform 
this calculation for entity members that have not been a part of the UBG for five years but 
became members of the group sometime within the five year look-back period?  
The term “financial institution” includes a unitary business group of financial institutions.  MCL 
208.1261(f).  A financial institution must compute the current tax year tax base by taking a five 
year average of net capital.  MCL 208.1265(2).  For a UBG of financial institutions each member 
entity of the group must compute net capital, using the five year average, individually. Instructions 
for Form 4580, MBT Unitary Business Group Combined Filing Schedule.  The group then sums 
the results of the entities’ calculations to reach net capital for the group.  Id. This requirement 
applies equally to the first year of the MBT, when no members of a UBG of financial institutions 
will have been members for five years, as it does to tax years ten years out from the first year.  
Once a member entity is considered a part of a UBG of financial institutions it must compute its 
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individual net equity in accordance with this requirement.  This means that an entity that was 
newly added to the UBG will compute its net capital by using the average of five years of net 
capital and then adding this result to the results of the other member entities of the group.  A 
shorter look-back period may apply if the new UBG member has not itself been in existence for 
five years.  MCL 208.1265(2).  

U55. How is the book-tax deduction to the business income tax base affected if the various 
members of a unitary business group each have and report a book-tax difference on Form  
4593 with the initial required MBT return and the unitary business group’s (UBG) 
membership later changes?  
MCL 208.1201(2)(i) provides a future deduction to a taxpayer’s business income tax base, 
calculated as the lesser of the taxpayer’s book-tax difference for the first fiscal period ending after 
July 12, 2007 or the taxpayer’s net deferred tax liability as computed in accordance with generally 
accepted accounting principles. MCL 208.1201(2)(i)-(3).  The deduction will be claimed by 
deducting a percentage of this figure beginning in the 2015 tax year.  MCL 208.1201(2)(i).   
  
The deduction (phased in over 15 years) equals the lesser of either the taxpayer’s book-tax 
difference for the stated fiscal period or the taxpayer’s net deferred tax liability, as computed in 
accordance with GAAP.  Therefore, both the book-tax calculation and the net deferred tax liability 
are necessary to compute the deduction to business income.  Thus, when UBG members depart 
or arrive they must consider both the book-tax difference and the net deferred tax liability. 
  
In the instance of a member leaving the group, the departing member will leave the group with its 
individually calculated book-tax number as reported on Form 4593 with the UBG’s initial MBT 
return.  Likewise, the departing member leaves the group with its share of the net deferred tax 
liability.  If the group members calculated this amount individually then the departing member would 
simply leave the group with its individual amount.  If the group calculated the net deferred tax liability 
only at the group level then the departing member must figure its pro rata share of the amount, 
computed as if the member had been a single entity filing a stand alone return when the liability 
was booked. 

A new member which calculated and timely reported its own book-tax difference as well as 
calculated its own net deferred tax liability is later added to a UBG that has calculated its own 
book-tax difference and net deferred liability for the group. The added member contributes its 
book-tax difference and its net deferred liability to those of the group.  The group may use, in 
addition to the group’s existing numbers, the book-tax difference and net deferred liability of the 
added member which would have resulted had the member remained a single entity.  

U56. If the parties in a corporate acquisition are members of the same unitary business 
group, is the gain and expense eliminated as an intercompany transaction?  
Under MCL 208.1511, "[e]ach United States person included in a unitary business group or 
included in a combined return shall be treated as a single person and all transactions between 
those persons included in the unitary business group shall be eliminated from the business 
income tax base, modified gross receipts tax base, and the apportionment formula under this 
act."  "All transactions" includes intercompany stock or asset acquisitions.  Gain or loss on 
intercompany transactions must be deferred until the time immediately preceding disposition of 
the property in question outside the unitary business group or when either party to the transaction 
ceases to be a member of the unitary business group.  
  
U57. How must a unitary business group file its final MBT annual return in order to 
properly report the final MBT year of all its members?  
The combined return is filed on the basis of the designated member’s (DM) tax year.  A combined 
return thus includes all member tax years that end with or within the tax year of the DM.  All 
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taxpayers must file a final MBT return for the period ending December 31, 2011.1  This is true 
regardless of whether the group will continue as a group for the 2012 tax year.  A fiscal year 
taxpayer with a tax year ending after that date is considered to have two separate tax years: the 
first short tax year is for the part of fiscal year ending before January 1, 2012, and the second 
short tax year is for the part of the fiscal year beginning after December 31, 2011.2  In order for 
the entire group to file as unitary for the final MBT tax year, the final MBT unitary return must 
contain all member tax years ending before January 1, 2012, including any short periods which 
may be created by operation of the statutory cut-off.  In the instance where a member must 
include more than twelve months of activity with the group’s final return, that member will file two 
Form 4580s, MBT UBG Combined Filing Schedule for Standard Members, to report its data. 
  
Example 1.  UBG consists of three members, DM A, Member B, and Member C.  DM A is a 
calendar year taxpayer.  Member B is a fiscal year taxpayer with a tax year of April 1 through 
March 31.  Member C’s tax year is October 1 through September 31.  The final MBT return will 
contain:  
  

DM A’s 2011 calendar year; filing one supporting schedule.  
Member B’s full fiscal year ending March 31, 2011, and its short year ending 

  December 31, 2011; filing two supporting schedules with the group’s return.  
 Member C’s full fiscal year ending September 30, 2011, and its short year 

ending December 31, 2011; filing two supporting schedules with the group’s 
return.  

  
Example 2.  Same facts as Example 1, except DM A has a fiscal year ending July 31, 2011.  The  
UBG’s tax year will end July 31 and its annual return will be due November 30, 2011.  That 
combined return for the UBG will include DM A’s fiscal year ending July 31, 2011, Member B’s 
fiscal year ending March 31, 2011, and Member C’s fiscal year ending September 30, 2010.   
  
In addition, because all three members are required to report a short state tax year ending  
December 31, 2011, this group must file an additional return for that end date, which will include:  
  

DM A’s short year ending December 31, 2011. 
Member B’s short year ending December 31, 2011.  
Member C’s full fiscal year ending September 30, 2011, and a short year 

 ending December 31, 2011; filing two supporting schedules.  
  
  
U58. Are controlled foreign corporations ("CFC's") under IRC 957 taxpayers under the 
MBT? Can controlled foreign corporations be members of a unitary business group?   
What if the controlled foreign corporation is a disregarded entity of a U.S. parent?  
CFC's as Taxpayers.  Under the MBT, taxpayer means "a person or a unitary business group 
liable for a tax, interest, or penalty."  MCL 208.1117(5).  "Person" means "an individual, firm, 
bank, financial institution, insurance company, limited partnership, limited liability partnership, 
copartnership, partnership, joint venture, association, corporation, subchapter S corporation, 
limited liability company, receiver, estate, trust, or any other group or combination of groups 
acting as a unit."  MCL 208.1113(3).  Other than the definition of unitary business group under 
MCL 208.1117, which is limited to U.S. persons, the MBT does not distinguish between foreign 
and U.S. persons.  Thus, controlled foreign corporations are taxpayers under the MBT.  
  

                                                      
1 MCL 208.1117(4).  
2 Id.   

  

  
  

  
  
  

Appellee's App'x
Vol II, p 1296

R
EC

EIV
ED

 by M
SC

 5/25/2022 9:09:54 PM



 

  - 173 -  

CFC's as Members of a Unitary Business Group.  A unitary business group is defined, in part, as:  
  
  a group of United States persons, other than a foreign operating entity, 1 of which owns or 
 controls, directly or indirectly, more than 50% of the ownership interest with voting rights or 
 ownership interests that confer comparable rights to voting rights of the other United States 
 persons . . . . [MCL 208.1117(6) (emphasis added).]  
  
"United States person" means "that term as defined in [IRC] 7701(a)(30)." MCL 208.117(7). 
Under IRC 7701(a)(30), "United States person" means:   
  
(A) a citizen or resident of the United States,  
(B) a domestic partnership,  
(C) a domestic corporation,   
(D) any estate (other than a foreign estate, within the meaning, of paragraph (31)), and   
(E) (E) any trust if -  
(i)  a court within the United States is able to exercise primary supervision over the 
administration of the trust, and  
(ii) one or more United States persons have the authority to control all substantial decisions 
of the trust.  [IRC 7701(a)(30).]  
  
A controlled foreign corporation means:   
  
any foreign corporation if more than 50 percent of –  
(1) the total combined voting power of all classes of stock of such corporation entitled to 
vote, or  
(2) the total value of the stock of such corporation, is owned (within the meaning of section 
958(a)), or is considered as owned by applying the rules of ownership of section 958(b) , by 
United States shareholders on any day during the taxable year of such foreign corporation.  
[IRC 957(a).]  
  
As a foreign corporation, a controlled foreign corporation is not a U.S. person and is thus 
excluded from the definition of unitary business group under the MBT.  
  
CFC's as Disregarded Subsidiary of U.S. Parent.  A controlled foreign corporation that is a 
disregarded entity for federal income tax purposes is classified as a disregarded entity for MBT 
purposes.  MCL 208.1512.  That is, the disregarded entity is treated as a branch or division of its 
owner and will be included in a unitary business group as part of its owner if the owner is a 
member of a unitary business group.  However, a controlled foreign corporation that is a 
disregarded entity for federal income tax purposes that filed separate from its owner under MCL 
208.1512(2) or (3) is treated as a person separate from its owner for MBT purposes.  Therefore, 
the controlled foreign corporation that files separate from its owner is a foreign person and would 
not be includable in any unitary business group.  
  
U59. If you are an entity within the unitary group that does not have nexus without 
application of the unitary principal, are your shareholders liable for Michigan personal 
income tax?  
No.  If the (flow through) entity standing alone lacks nexus with the State of Michigan under the 
Due Process and Commerce Clauses of the U.S. Constitution, or under the statutory 
jurisdictional standards for activities protected under P.L. 86-272, the shareholders, partners, or 
other individual owners are not subject to Michigan income tax on their share of profits from the 
business activity.  The Michigan Income Tax Act, 1967 P.A. 281, MCL 206.1 - 206.532, does not 
provide for unitary groups or combined reporting with regard to personal income taxes, and 
apportionment must be determined on a separate entity basis.  For purposes of this 
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determination, separate entities do not include entities disregarded for federal tax income 
purposes, such as federal Qualified Subchapter S Subsidiaries (Q-Subs) or unincorporated single 
member limited liability companies (SMLLCs).  Under MCL 208.1512, entities disregarded for 
federal income tax purposes are classified as disregarded for MBT purposes, except for certain 
exceptions described in the Department's Notice to Taxpayers Regarding Federally Disregarded 
Entities and the Michigan Business Tax, issued January 26, 2012.  
  
U60. Is an individual a member of a unitary business group with the entities in which the 
individual has a controlling interest?  
It depends.  Under the MBT, a unitary business group is:  
  

a group of United States persons, other than a foreign operating entity, 1 of which owns 
or controls, directly or indirectly, more than 50% of the ownership interest with voting 
rights or ownership interests that confer comparable rights to voting rights of the other 
United States persons, and that has business activities or operations which result in a 
flow of value between or among persons included in the unitary business group or has 
business activities or operations that are integrated with, are dependent upon, or 
contribute to each other.  For purposes of this subsection, flow of value is determined by 
reviewing the totality of facts and circumstances of business activities and operations.  
[MCL 208.1117(6).]  

  
An individual that owns a controlling interest in one or more entities but is not otherwise engaged 
in a trade or business will have neither business income nor gross receipts under the MBT.  MCL 
208.1105, 208.1111.  Furthermore, an individual not engaged in a trade or business has no 
business activities or operations which would result in a flow of value with, or would be integrated 
with, dependent upon, or contribute to, the entities in which the individual owns a controlling 
interest.  Thus, an individual not engaged in a trade or business is not unitary with the entities in 
which that individual has a controlling interest.  
  
On the other hand, an individual that is a sole proprietor or owner of a federally disregarded 
entity, which under MCL 208.1512 is classified as a disregarded entity under MBT, or is 
otherwise engaged in a trade or business resulting in business income or gross receipts under 
the MBT, may be unitary with the entities in which that individual has a controlling interest if the 
individual has business activities or operations (1) which result in a flow of value between or 
among persons included in the unitary business group or (2) that are integrated with, are 
dependent upon, or contribute to each other.  MCL 208.1117(6).  
  
U61. Are foreign entities includable in unitary business group?  What if the foreign entity is 
the single member of a domestic single member limited liability company disregarded for 
federal tax purposes?  
A unitary business group is defined - in part - as:  
  

a group of United States persons, other than a foreign operating entity, 1 of which owns 
or controls, directly or indirectly, more than 50% of the ownership interest with voting 
rights or ownership interests that confer comparable rights to voting rights of the other 
United States persons . . . . [MCL 208.1117(6) (emphasis added).]  

  
"United States person" means "that term as defined in [IRC] 7701(a)(30)."  MCL 208.117(7).  
Under IRC 7701(a)(30), "United States person" means:  
  

(A) a citizen or resident of the United States,  
(B) a domestic partnership,  
(C) a domestic corporation,  
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(D) any estate (other than a foreign estate, within the meaning, of paragraph (31)), 
and  

(E) any trust if-   
(i) a court within the United States is able to exercise primary supervision over 
the administration of the trust, and  
(ii) one or more United States persons have the authority to control all 
substantial decisions of the trust.  [IRC 7701(a)(30).]  

  
A partnership or corporation is "domestic" when that entity is "created or organized in the United 
States or under the law of the United States or of any State unless, in the case of a partnership, 
the Secretary provides otherwise by regulations."  IRC 7701(a)(4).  
 
In other words, a foreign entity is not a U.S. person and is therefore excluded from unitary 
business groups.  Similarly, foreign operating entities are also excluded from unitary business 
groups under the MBT.  "Foreign operating entity" means a U.S. person that: 
 

(a) Would otherwise be a part of a unitary business group that has at least 1 person 
included in the unitary business group that is taxable in this state. 
 
(b) Has substantial operations outside the United States, the District of Columbia, the 
Commonwealth of Puerto Rico, any territory or possession of the United States, or a 
political subdivision of any of the foregoing. 
 
(c) At least 80% of its income is active foreign business income as defined in section 
861(c)(1)(B) of the Internal Revenue Code.  [MCL 208.1109(5).] 

 
A foreign entity that is the single member of a domestic limited liability company disregarded for 
federal income tax purposes would likewise not be included in a unitary business group.  Under 
MCL 208.1512, an entity that is disregarded for federal income tax purposes is classified as a 
disregarded entity for MBT purposes.  That is, the disregarded entity is treated as a branch or 
division of its owner and will be included in a unitary business group as part of its owner if the 
owner is a member of a unitary business group.  Since a foreign entity is not a U.S. person and, 
thus, may not be included in a unitary business group, the domestic disregarded entity treated as 
a branch or division of the foreign entity owner would likewise not be includible in a unitary 
business group. 
 
U62. A dental practice organized as a sole proprietorship became a professional limited 
liability company ("PLLC") effective January 1, 2008.  For federal income tax purposes, the 
PLLC is a disregarded entity and the member reports his income as a sole proprietor on 
federal schedule C. 
 
Can the owner of the dental practice continue to file as a sole proprietor for Michigan 
individual and MBT purposes? 
 
The owner or single member of the PLLC also owns the building the PLLC uses for the 
dental practice, and effective January 1, 2008, will be renting the building to the PLLC.  The 
owner and spouse also own an additional rental property.  Should the rental income be 
combined with the PLLC income for MBT purposes, or should the PLLC and rental activity 
each be separately reported? 
A group of businesses that meets the definition of unitary group is a taxpayer and is required to 
file a combined return for MBT.  Under the MBT, a unitary business group is defined in section 
117 (MCL 208.1117(6)) as: 
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a group of United States persons, other than a foreign operating entity, 1 of which owns 
or controls, directly or indirectly, more than 50% of the ownership interest with voting 
rights or ownership interests that confer comparable rights to voting rights of the other 
United States persons, and that has business activities or operations which result in a 
flow of value between or among persons included in the unitary business group or has 
business activities or operations that are integrated with, are dependent upon, or 
contribute to each other.  For purposes of this subsection, flow of value is determined by 
reviewing the totality of facts and circumstances of business activities and operations.  
[MCL 208.1117(6).] 

 
A single member PLLC that is a disregarded entity for federal income tax purposes is considered 
a sole proprietorship and similarly classified as a disregarded entity for Michigan Business Tax 
purposes under, MCL 208.1512(1).  The single member PLLC also may be unitary with any other 
entities in which that individual owner has a controlling interest if the individual has business 
activities or operations (1) which result in a flow of value between or among persons included in 
the unitary business group or (2) that are integrated with, are dependent upon, or contribute to 
each other.  MCL 208.1117(6). 
 
In the case of an individual who owns and leases an office building or any other real or tangible 
property to a sole proprietorship, single member limited liability company, or any other business 
entity in which he or she has a controlling interest (greater than a 50% ownership interest), the 
business activity and rental activity will constitute a unitary group under MCL 208.1117 because 
the individual owns a controlling interest in each activity and there is a flow of value between the 
business activity and the rental activity, and they are integrated with, dependent upon, and 
contribute to each other. 
 
If the individual owns another rental property that is not leased or rented to the business entity 
owned by the individual, the rental property will be part of the unitary group if there is a flow of 
value between the activities or if they are integrated with, dependent upon, and contribute to each 
other.  As a general rule, rental properties owned and managed by the same individual owner will 
be integrated with, dependent upon, and contribute to each other, and therefore be considered a 
unitary group under the MBT. 
 
For purposes of these ownership requirements, property owned by a spouse (other than spouses 
who are legally separated under a decree of divorce or separate maintenance) is deemed to be 
owned by the other spouse and vice versa. 
 
U63. Can a UBG with one or more fiscal year members make the election between the 
actual and annual method for calculating its final MBT return? 
Yes, if the group’s designated member (DM) is a fiscal year filer and the taxpayer continues 
under the CIT or the MBT after December 31, 2011. 
 
All taxpayers must file an MBT return for the period ending December 31, 2011.  MCL 
208.1117(4).  A fiscal year taxpayer with a tax year ending after that date is considered to have 
two separate tax years: the first short tax year is the part of the fiscal year ending December 31, 
2011, and the second short tax year is for the part of the fiscal year beginning January 1, 2012.  
MCL 208.1117(4). 
 
Fiscal year taxpayers continuing to the CIT or making the MBT election may choose between two 
methods of calculating the short period return ending December 31, 2011, and the return 
beginning January 1, 2012: 
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1. Annual - The tax is computed as if the relevant tax was effective on the first day of the 
taxpayer's annual accounting period and the amount computed shall be multiplied by a fraction, 
the numerator of which is the number of months in the taxpayer’s short period tax year and the 
denominator of which is the number of months in the taxpayer’s annual accounting period 
(typically 12). 
 
2. Actual - The tax is computed by determining the tax base in the short period tax year in 
accordance with an accounting method satisfactory to the department that reflects the actual tax 
base attributable to the period.  The method of accounting used in prior fiscal years will be 
assumed to reflect the actual tax base attributable to the period.  MCL 208.1503; MCL 206.683. 
 
The taxpayer must use the same method for its short period return ending December 31, 2011, 
and for its first CIT or MBT election return.  MCL 208.1503; MCL 206.683. 
 
If the taxpayer will not continue under the CIT or the MBT after December 31, 2011, it may use 
only the actual method for its short period return ending December 31, 2011. 
 
For a unitary business group, the tax year of the group is the tax year of the DM.  If the DM is a 
fiscal year filer, it will choose between the annual and actual methods and this choice will apply to 
all group members.  All members of the UBG that continue as a group into the CIT or that make 
the MBT election must file consistent with the method chosen for the short period return ending 
December 31, 2011.  If the DM is a calendar year filer, or will not continue as a taxpayer, the 
group must file using the actual method. MCL 208.1503; MCL 206.683. 
 
If a member of a UBG will be a separate filer beginning January 1, 2012, that member is 
statutorily permitted the choice between the annual and actual methods on its first CIT return; 
regardless of the choice made by the member’s previous UBG.  MCL 206.683. 
 
If a member was a separate filer for the period ending December 31, 2011, and joins a UBG for 
the first CIT return, that member should amend its short period return ending December 31, 
2011, to use the same method used by the group.  If, however, the member is switching groups 
from the period ending December 31, 2011, to the first CIT return, the member should follow the 
general rule and use the filing choice of the group, regardless of the method used by the 
member’s previous group. 
  
If a member of the MBT UBG holds a certificated credit and the group makes the MBT election, 
the membership of the group will not change unless there is a change to relationship or control.  
MCL 208.1500; MCL 208.1680.  The UBG electing the MBT must file its short period return for 
the period beginning January 1, 2012, using the same method used on the group’s short period 
return ending December 31, 2011.  MCL 208.1503(3). 
  
Example 1.  UBG consists of three members, DM Corporation A, Member Corporation B, and  
Member Partnership C.DM A is a fiscal year filer.  It elects the annual method for the group.  The 
group will file its final MBT return using the annual method.  DM A and Member B will file their 
first CIT return, as a UBG, using the annual method. 
  
Example 2.  UBG consists of three members, DM Corporation A, Member Corporation B, and 
Member Partnership C.  DM A is a calendar year taxpayer.  The DM does not have the statutory 
authority to choose between the annual and actual methods.  The group will file its final MBT 
return using the actual method.  DM A and Member B will file their first CIT return as a UBG, 
using the actual method. 
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