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APPELLANT'S REPLY BRIEF

Appellees assert that the Trial Court was correct in dismissing the case for lack of
jurisdiction. However, Appellee’s brief makes several statements which contradict their own
position. A couple of Appellees’ Admissions and Statement of Facts deserve review. On pages

3 and 4, Appellees make the following statements:

Because Ravines Capital Management and Shaffer became delinquent on base taxes
and the special assessments owing on the Subject Property, it was forfeited, and a
Judgment of Foreclosure was entered on March 6, 2015, resulting in absolute title to the
Subject Property vesting in the County Treasurer. Exhibit A, Complaint § 22; Exhibit A-
2, Notice of Judgment Foreclosure. Then, in June 2015, the County and City entered
into an agreement entitled Amendment to Voluntary Special Assessment/Development
Agreement, which specified that the Subject Property, now owned by the Kent County
Treasurer, remained subject to the Voluntary Special Assessment/Development
Agreement. Exhibit A-9, Amendment to Voluntary Special Assessment/Development
Agreement. In the Amendment, in order to make the subject property more attractive to a
potential buyer, the City, citing Section 2.(e) of the Voluntary Special
Assessment/Development Agreement, agreed to extend into ten installments a balloon
payment otherwise due on September 7, 2015. Id. The Amendment specified that it was
not a reconfirmation of the District’s special assessment roll, but simply the extension of
the term of the pre-existing roll. /d.

(Appellees’ Brief pages 3-4) (emphasis added).

... However, under paragraph 2.(e)of the Terms and Conditions section of the Voluntary
Special Assessment/Development Agreement, which addressed terms for the special
assessment, the agreement expressly reserved to the City the authority, through
resolution, to establish final terms for the special assessment district “in its discretion’”
Exhibit A-6, Voluntary Special Assessment/Development Agreement, p 7.3 On July 15
2014, before the final installment was due on the special assessment, the City
Commission adopted Resolution No. 50-14, extending the term of the special assessment
for the Subject Property by an additional one year (or until September 7, 2015). Exhibit
B, Resolution 50-14.

(Appellees’ Brief pages 3)'(emphasis added).
Notably, the resolution makes no reference to any statute allowing the contents contained in the
resolution. The Appellees then go on to cite affirmatively from the ruling of the Trial Court:

The circuit court also rejected Petersen Financial’s assertion that its suit did not seek a
“direct review” of the City’s final decision because the assessments were approved and

! As asserted in Appellant’s Brief, this admission establishes a Resolution 50-14’s foundation, or authority, was
derived from contract and not from any statute relating to levying of special assessments. The same
acknowledgement is made in the actual resolution itself: “The Agreement, at Section 2(e), provides, in part, that the
“term of years” for the District’s special assessment and similar matters are to be determined by resolution of the
City Commission “in its discretion.” “Resolution No. 50-14, Recitation 1.”

0004b

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY



APPELLANT'S REPLY BRIEF

implemented years before Petersen Financial bought the Subject Property. Exhibit D,
7/7/17 Opinion, p 4. The court explained, “[t]he fact that Plaintiff had no interest in the
property when the special assessments were imposed has no bearing on the MTT’s
jurisdiction.” Id., p 5.

The circuit court next ruled that under the General Property Tax Act, a foreclosure
extinguishes all liens, including liens for unpaid taxes or special assessments, except
future installments of special assessments. As the court observed, “[t]he Defendants have
stated, both on the record and in brief form, that they are only pursuing collection of the
Voluntary Special Assessment/Development Agreement installments referenced in
Plaintiffs Count II. This assessment was amended after the foreclosure. Moreover, it
addresses future installments that will be collected until 2024. Therefore, the foreclosure
sale does not operate to extinguish the installments.”

1d. (emphasis added).

THE APPELLEES’ POSITION DOES NOT JIBE WITH THE DECISION OF
THE TRIAL COURT.

Of course, this conclusion by the Circuit Court is contrary to the Appellees’ current

position that the assessment was amended before the foreclosure. The two approaches require a

different analysis and the differences have significant consequences.

1.

If the assessment was amended after the foreclosure, as apparently believed by the Trial
Court, it was clearly extinguished by the GPTA -- the foreclosure having occurred in
March of 2015 and the actual asserted assessment having expired on September 7, 2014.
The Trial Court’s approach missed a very critical part of its analysis. The assessment
was extinguished before it was attempted to be amended. Even if the payment period
could be amended post-foreclosure, the amount was still zero. Notably, the Appellees did
not appeal this determination by the Trial Court.

On the other hand, the Appellees contention that the VSADA was amended before the tax
foreclosure requires a different analysis. The initial question must be “Under what
authority was the obligation amended?” That question of course is answered by the very
admissions made by the Appellees and contained in the Appellee’s documents -- it was

amended pursuant to the Voluntary Special Assessment/Development Agreement. That

0005b
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Kentwood passed a resolution is of no consequence -- since the City routinely passes
resolutions approving contracts and relationships. But special assessments are different.
There has to be a public hearing. There has to be publication, there has to be a new
assessment roll. The very resolution referenced by the Appellees disclaims all of those.
The Appellees failed to identify any statutory authority for their conclusion that this was
an assessment when the very documentation says it is being accomplished pursuant to
reserved rights under an agreement. |
In what appears to be a weak effort to establish authority, the Appellees have attached a
recently printed (March 13, 2018) exhibit asserting Kentwood ordinance is applicable to special
assessments (see Appellees’ Exhibit L).> A quick internet search discloses that the iteration
attached to Appellees brief may not reflect the ordinance in existence in 2004.> While citing
Chapter 50 of Kentwood’s Ordinances, the Appellees did not show how their 2014 and 2015
actions fall within the powers of City of Kentwood. Moreover, it fails to deal with any of the
following requirements:

1. “...Such roll shall have the date of confirmation endorsed thereon and shall, from that date, be
final and conclusive for the purpose of the improvement to which it applies, subject only to
adjustment to conform to the actual cost of the improvement, as provided in section 50-14.”
(Appellees’ Exhibit L, Section 50-10.) Section 50-15 requires ordinances for any additional steps
or procedures if the current ordinances are insufficient. Section 50-16 allows reassessment, but
only if following the entire procedure over again: “...all proceedings on such reassessment and
for the collection thereof shall be made in the manner as provided for the original assessment.”

The Appellees believe that the language “shall, from that date, be final and conclusive” really

? Appellees do not disclose where this document constitutes part of the Trial Court record and Appellant has been
unable to locate any such disclosure.

3 A review of the resources available at “Municode” (Kentwood’s designated source) only go back to September 28,
2011, but it is noted that there are already some differences between the 2011 version (see Exhibit A) and the
version attached to Appellee’s brief. But it is clear that both the 2011 version and the current version require(d)
public hearings. While briefly referring to the ordinance, Appellees do not then show how the 2014 and 2015
actions were authorized by those ordinances. Rather, Appellees’ arguments return to referencing the authority to
amend reserved in the VSADA contract.

0006b
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means something different to it that it is final and conclusive unless modified by contract or

resolution later.

B. THE CASE BEFORE THE COURT WAS NOT A “PROCEEDING FOR DIRECT
REVIEW OF A FINAL DECISION OF AN AGENCY RELATING TO SPECIAL
ASSESSMENTS UNDER THE PROPERTY TAX LAWS OF THIS STATE.”

While Appellees admit that Michigan’s Circuit Courts are courts of general jurisdiction
(Appellee’s Brief page 14), they then go on to cite the language of MCL 205.731 while ignoring
the recited terms in their arguments. First of all, the Appellees ignore the first and last qualifying
phrases of Subsection A. The obligation at issue, or at least the extension at issue, is not one
“under the property tax laws of the state.” Rather, it was a decision made pursuant to contract.
The agreement itself says so. The resolution itself says so. Despite ample opportunity, the
Appellees did not identify at the Trial Court, and now at the Court of Appeals, any statutory
authority for the one year extension. Rather, all of the documentations point to the fact that
Kentwood drew on a contractual right. Appellees do not deal with the fact that the City recorded
the original VSADA when state law does not provide for the recording of an assessment. (See
Attorney General Opinion #7110 (2002)). The City in recording the VSADA essentially
recorded a mortgage — a contract. Thereafter, when amending the VSADA, Kentwood did so on
contractual basis — piece meal by property and not as a modification of the entire purported
assessment district — as would be the case if the VSADA was a true special assessment.

Moreover, there is a subtle statement made by the Appellees on page 17 of their brief that
exposes a significant weakness of their position. The Appellees note that Kentwood meets the
definition of an “agency” -- citing to Edros Corp v City of Port Huron, 78 Mich App 273; 259
NW2d 456 (1977) in support of its proposition without noting the distinction of that case versus

the one in the case at bar. At first blush, the proposition seems appropriate. In Edros, the

0007b
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question was whether the city in proposing a special assessment district was an “agency”. The
Court noted that it was -- because it was subject to review by the Tax Tribunal. And that is the
critical part of the definition -- is that the decision must be “...subject to review under the
jurisdiction of the Tribunal...”. MCL 205.703. Yet, in another similar case (Kent County
Circuit Court, Case No. 15-11405-CH), Kentwood has taken the position that the actions taken in
2014 and 2015 were not subject to review at the Tax Tribunal because the Tax Tribunal’s
jurisdiction expired in 2004, Appellees have failed to identify in any fashion how the 2014 and
2015 determinations are subject to review under the jurisdiction of the Tax Tribunal. Indeed, if
this Court looks at the strategies of the Defendants, they have painstakingly undertaken efforts to
prevent any such opportunity for Tax Tribunal review from having occurred. In both the
resolution and the amended VSADA, Kentwood inserted the terms “without re-confirming the
District’s special assessment roll, City Commission has determined that extending the term of the

*  Therefore, Kentwood does not meet the definition of

special assessment for one year...”
agency for purposes of this case -- because the purported extension was not subject to review by

the Tax Tribunal.

C. APPELLEES’FEFFORTS TO BOOTSTRAP A CONTRACTUAL CLAIM INTO
AN ASSESSMENT ARE UNAVAILING.

On page 21 of their brief, Appellees assert that the obligation at issue was not
extinguished because it was a future installment of a special assessment and therefore fell within

the exception to MCL 211.78(5)(C). Assuming for argument purposes that the 2004 actions

* It is not insignificant to this issue that the purported “Roll A” of Resolution 50-14 continues to indicate that the
term of the special assessment was 10 years: “Term: 10 years from confirmation of roll; i.e., September 7, 2014,
Any unpaid principal and interest is due in full upon termination date.” It is also notable that the provisions for
deferred instaliments was not changed “Principal payments, along with any unpaid simple interest on that portion of
the principal, shall be due upon certain governmental approvals being issued consistent with the terms of a
Voluntary Special Assessment/Development Agreement dated September 7, 2004, between the City of Kentwood
and 44%/Shaffer Avenue, LLC (the “Agreement”).” In any event, whether the original assessment arose under the
property tax laws of this state or not, clearly the amendment of the VSADA arose under contract.

0008b
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constituted an assessment and not a contact, it is clear that the term of the assessment ended no
later than September 7, 2014 -- in other words all installments were past due on the date of the

> In addition to the issues identified in the footnote, Appellees position is

tax foreclosure.
precluded by the admissions contained on page 3 of their brief:

Because Ravines Capital Management and Shaffer became delinquent on base taxes
and the special assessments owing on the Subject Property, it was forfeited, and a
Judgment of Foreclosure was entered on March 6, 2015, resulting in absolute title to the
Subject Property vesting in the County Treasurer...

Yes, the special assessments were delinquent (i.e., not future installments), the property
was forfeited, and absolute title was vested in the County Treasurer. By the time Appellees get
to page 21 of their brief, they have apparently forgotten what they said on page 3. Thus,
Petersen believes that MCL 211.78(5)(e) is applicable. It extinguished the obligation. In June of
2015, the Appellees recognized that and attempted to subject the property to the obligation
pursuant to contract. The difficulty is that the GPTA (MCL 211.78m(2)) requires the County
Treasurer to sell the interest that the County Treasurer received (absolute fee title) and does not
permit contractual obligations to be asserted against the property -- no matter who the contractual
obligation is in favor of.°

On page 22 of its brief, Appellees chastised the use of testimony from Thomas Chase, the
City’s Finance Director ostensibly for the fact that the testimony was given in another case. It is
nonetheless an admission of the City of Kentwood and admissible in this case under the

Michigan Rules of Evidence. More importantly, it was presented to the Trial Court.

> The Trial Court’s premature decision precluded Appellant from developing additional facts showing that principal
installments had been due prior to September 7, 2014. The obligation documents had triggered events prior to
September 7, 2014, which triggered earlier payment. The “trigger” events are stated in the documents, but include
when the subject properties were rezoned to PUD. That rezoning occurred in 2004,

Additionally, the documents establish that firture payments were deferred only so long as the interest payments were
made. Default occurred in 2011, thereby triggering payment of the entire principal.

S In fact such efforts would be against the public policy of the GPTA which was attempting to maximize the amount
that would be received at tax foreclosure sales for the benefit of the County’s coffers.

0009b
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Interestingly, while citing to a number of decisions involving valid Tax Tribunal
jurisdiction, the Appellees failed to see something very common among those decisions. Almost
all of the decisions involve issues having to do with the areas that the Tax Tribunal is uniquely
competent to handle and, none of the cases involve a determination of the effect of forfeiture on
existing assessments or contacts.

For example, Richland Tp v State Tax Com’n, 210 Mich App 328, 336; 533 NW2d 369
(1995) involved a factual determination of the accuracy of the assessment for general property

taxes and the ability of the State Tax Commission to file an action. There was nothing about

NV 8%:00:11 220T/€1/9 OSIN A4Q AAATADTY

special assessments, contracts, or tax foreclosures involved in this case.

Michigan's Adventure, Inc v Dalton Tp, 287 Mich App 151; 782 NW2d 806 (2010) was
really a question as to whether a taxpayer’s property received any benefit and thus qualified for a
special assessment district. It truly addressed what traditionally is known as the expertise of the
Tax Tribunal. But a cautionary statement is here appropriate. The Court of Appeals had a
second look at the matter in 2010 and it is clear from that decision that review of the authority
for the asserted “assessment” is outcome determinative. See Michigan's Adventure, Inc v Dalton
Twp, 290 Mich App 328; 802 NW2d 353 (2010).

Appellees then cite the unpublished case of Kanefski v Alessi, unpublished decision of the
Michigan Court of Appeéls dated July 23, 2009 (Case No 284258) (Exhibit E to Appellees’
Brief) -- another case that at its heart had the challenge that the taxpayer’s property was not
seeing a benefit and therefore a special assessment district was inappropriate. As noted in many
cases, this is the type of factual resolution that the Tax Tribunal is set up to determine:

“... Significantly, the Tax Tribunal's expertise "can be seen to relate primarily to
. questions concerning the factual underpinnings of taxes," thus making it suited to
evaluate "whether the [special] assessments are levied according to the benefits received"
and "other questions concerning the lawfulness of challenged special assessments," but
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not how any funds so collected may be used. Romulus City Treasurer v. Wayne Co.
Drain Cormier, 413 Mich. 728, 37- 739, 322 N.W.2d 152 (1982).
Kanefski, *3.

Appellees also cite Walton v Whitewater Tp, unpublished decision of the Michigan Court
of Appeals dated October 16, 2008 (Case No. 274969) (Exhibit F to Appellees’ Brief). This case
was a challenge to the validity of an assessment and disproportionality — actions typically seen as
within the expertise of the Tax Tribunal. But the Walton court noted:

... Further, the Tax Tribunal does not have exclusive jurisdiction to resolve common-law

tort or contract claims. Highland—Howell Dev. Co., LLC v. Marion 711,p., 469 Mich.

673, 678, 677 N.W.2d 810 (2004).

Walton, *2.

Appellees then cite Rayment v Davison Tp, unpublished decision of the Michigan Court
of Appeals dated December 4, 2003 (Case No. 239880) (Exhibit G to Appellees’ Brief),
asserting fhat the case is similar to Petersen Financial’s contention that the VSADA was
extinguished by foreclosure. Despite an exhaustive search of that case, Appellant was unable to
find any reference to foreclosure or the GPTA. However, the Court in Rayment did indicate that
individual property owners could contest legality of tax bills they receive and that the Legislature
intended such matters to be heard in the Tax Tribunal. That may be the closest that the case
comes to the instant situation -- except that Petersen is attempting to clear his title not of tax
bills, but of a recorded VSADA. The Rayment court did however pick up on the same argument
that Petersen makes in this case — that an analysis must be made of whether the assessments were
made under “property tax laws” or something else (in the Rayment case a claim that it was under

police powers)’. In the instant case, the 2014 and 2015 actions were clearly not under “property

tax laws”. Page limitations prevent a detailed response to each other cited case, but they all

7« "Taxes levied (or exemptions created), under the state's police powers do not fall within the realm of property

tax laws and are thus not within the jurisdiction of the Tax Tribunal." Beattie v East China Charter Twp, 157 Mich
App 27, 35; 403 NW2d 490 (1987).” Rayment, *2.

0011b
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address what are clearly direct contemporaneous reviews falling within the Tax Tribunal’s
éxpenise.
D. DUE PROCESS.

Appellees cite Button Realty, LLC v Charter Tp of Commerce, No. 297863, 2011 WL
4424413, (Mich Ct App September 22, 2011) (unpublished) for the proposition that due process
would not be implicated simply because there was a present lack of jurisdiction in the Tax
Tribunal. Again Appellees missed the point. They contend that the open period for jurisdiction
in the Tax Tribunal expired in 2004. Yet, Appellees undertook actions in 2014 and 2015
affecting Petersen Financial’s property. In short, the decisions made in 2014 and 2015 were
never subjected to the Tax Tribunal -- and therefore the Circuit Court’s dismissal creates a denial
of due process. Moreover, Appellees missed the point that by their own construction, the 2014
and 2015 decisions made by Kentwood no longer fit within the definition of “agency” as that
definition is mandated for Tax Tribunal jurisdiction. That is simply because those decisions
were never reviewable by the Tax Tribunal. And Appellees similarly gloss over the impact of
Ashley Ann Arbor, LLC v Pittsfield Charter Tp, 299 Mich App 138; 829 NW2d 299 (2012)
which identifies the necessity to identify the basis by which a municipality claims authority for
undertaking the action. Appellees simply wish for this Court to accept its premise that its 2014
and 2015 actions were undertaken pursuant to property tax laws of the state. Ashley Ann Arbor
stands for the proposition that something that looks like an assessment but derives its authority
from the drain code did not meet the definition. Similarly, something that looks like an

assessment but is based upon contractual authority® does not meet the definition.

8 Appellees assert that Petersen’s brief made false assertions that no public hearings were held. (Appellees’
Brief, page 2, footnote 2). However, Appellees provided no evidence of public hearings at the Trial Court or now at
the Court of Appeals. Rather, they accuse Petersen of making a false staternent apparently based upon the fact that a
hearing was not necessary since the owner “agreed to waive notice and hearing”. If anything, the footnote confirms

0012b
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E. THE SLANDER CLAIM IS NOT SUBJECT TO IMMUNITY.

Appellee attempts to distinguish the County Treasurer’s actions as one that is authorized
by the General Property Tax Act and therefore subject to immunity protection. Appellees
correctly cite MCL 211.78 for authorizing the Treasurer to sell all properties forfeited to the
Treasurer. That is not the asserted issue. As admitted on page 3 of its brief, the County
Treasurer received absolute title to the property. The GPTA not only authorizes, but also
requires, the Treasurer to sell the property that it receives pursuant to foreclosure. See MCL
211.78m(2). Nothing within the Act authorizes the Treasurer to decrease the property of the
value by agreeing to an encumbrance -- even if it is in the favor of a municipal authority.
Appellees brief is notable for either its inability, or unwillingness, to cite any authority for
entering into an agreement encumbering the property prior to its being sold at the foreclosure

sale.

F. APPELLEES CANNOT PRESENT EVIDENCE ON APPEAL THAT WAS NOT

PRESENTED AT THE TRIAL COURT.

Appellees have attached current Kentwood ordinances. In addition to not being the
ordinances in place at the relevant times, they also were not presented to the trial court.
Evidence not submitted to the trial court cannot be considered on appeal. Garden City v
Holland, 331 Mich 566, 50 NW2d 158 (1951); Dora v Lesinski, 351 Mich 579, 88 NW2d 592
(1958). Appellees have similarly attempted to introduce evidence of a settlement at the Tax
Tribunal between Kentwood and Petersen. In addition to being barred from consideration since
it was not introduced at the trial court, Appellees’ claims are an overt misrepresentation.

Petersen is prepared to supplement the record if this Court wishes to address this issue.

that Appellant was correct in its assertion -- in that Kentwood simply thought they could avoid complying with the
statute by getting a waiver. But more importantly, Appellees completely gloss over the necessity to have public
hearings in 2014 and 2015 — if Appellees truly believe those actions fall under Kentwood’s special assessment
ordinances.

10
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Donald R. Visser (P27961)
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EXHIBIT A
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Kentwood, MI Code of Ordinanfe§ PELLANT'S REPLY BRIEF Page 1 of 14

Chapter 10 - ANIMALS
FOOTNOTE(S):

29 Cross reference— Environment, ch. 78.
ARTICLE 1. - IN GENERAL

Sec. 10-1. - Definitions.

The following words, terms and phrases, when used in this chapter, shall have the meanings

ascribed to them in this section, except where the context clearly indicates a different meaning:

Animal means a dog, cat, bird, reptile, mammal, fish or any other dumb creature.

NV 8+:00:11 T2T0T/€1/9 DOSIN AQ AAATADTY

Animal contro/ officer means the agent of the county department of animal control and any

other person designated for such duties by the Mayor.

Animal shelter means the county animal shelter or another facility designated by the City

Commission.
Departrment means the county health department, division of animal control.
Director means the director of the county health department, division of animal control.

/Impounded means any animal received into the custody of any animal shelter pursuant to

this chapter or any state statute.

Kenne/means any establishment which keeps or boards dogs or cats for profit, whether for

breeding, sale, or sporting or grooming purposes.

Owner means, when applied to the proprietorship of an animal, every person having a right
of property in the animal, and every person who keeps or harbors the animal or has it in his care,
and every person who permits the animal to remain on or about any premises occupied by him.
For the purposes of this chapter, any person keeping or harboring any animal for seven

consecutive days shall be deemed the owner thereof within the meaning of this chapter.
(Comp. Ords. 1987, 85 35.321—35.332}

Cross reference— Definitions generally, § 1-2.

EXHIBIT A=\

‘about:blank 68@8{38
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Sec. 10-2. - Construction.

It is deemed by the City that the ownership of an animal carries with it responsibilities to the
City and its residents with regard to the care and custody of such animal. In interpretation and
application, the provisions of this chapter shall be construed to impose a primary responsibility

for compliance with the provisions of this chapter on the owner of such animal.

(Comp. Ords. 1987, § 35.311)

Sec. 10-3. - Enforcement responsibility.

Responsibility for enforcement of this chapter shall be vested in the county sheriff's
department, City police department, state police and the county health department, division of
animal control, its agents and employees. Primary responsibility for enforcement is vested in the

on duty agent or employee of the county health department, division of animal control.
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(Comp. Ords. 1987, § 35.313)

Sec. 10-4. - Care guidelines.

Every animal and pet owner, and every person who owns, conducts, manages or operates
any animal establishment for which a license is required shall comply with each of the following

conditions:

(1) Housing facilities for animals shall be structurally sound and maintained in
good repair to protect the animals from injury, contain the animals and

restrict the entrance of other animals.

(2) All animals shall be supplied with sufficient, good, wholesome food and water

as often as the feeding habits of the respective animals require.

(3) All animals and animal buildings or enclosures shall be maintained in a clean

and sanitary condition.

(4) No animal shall be without attention more than 24 consecutive hours.
Whenever an animal is left unattended at a commercial animal facility, the
name, address and telephone number of the responsible person shall be
posted in a conspicuous place at the front of the property.

(5) Every reasonable precaution shall be used to ensure that animals are not
teased, abused, mistreated, annoyed, tormented or in any manner made to

suffer by any person or means.

about:blank 6/8/:61}138
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about:blank

(6)

(7)

(3)

&)

(10)

(1

(12)

(16)

(17)

No condition shall be maintained or permitted that is or could be injurious to
the animals.
All reasonable precautions shall be taken to protect the public from the

animals and animals from the pubilic.

Every animal establishment shall sufficiently isolate sick animals so as not to
endanger the heaith of other animals.

Every building or enclosure wherein animals are maintained shall be
constructed of easily cleaned materials, and shall be kept in a sanitary
condition. The building shall be properly ventilated to prevent drafts and
remove odors. Heating and cooling shall be provided as required, according
to the physical need of the animals, with sufficient light to allow observation
of animals and sanitation.

The owner or custodian shall take any animal to a veterinarian for
examination and treatment if the director or his agent finds it necessary in
order to maintain the health of the animal and orders such action.

All animal rooms, cages, kennels and runs shall be of sufficient size to provide
adequate and proper accommodations for the animals kept therein.

Every violation of an applicable regulation shall be corrected within a
reasonable time to be specified by the director.

Proper shelter and protection from the weather shall be provided at all times.
This shall mean a minimum of a roofed, three-sided shelter of suitable size.
No person shall give an animal any alcoholic beverage, unless prescribed by a
veterinarian.

No person shall allow animals which are natural enemies, temperamentally
unsuited or otherwise incompatible to be quartered together or so near each
other as to cause injury, fear or torment. If two or more animals are so
trained that they can be placed together and do not attack each other or
perform or attempt any hostile act to each other, such animals shall be
deemed not to be natural enemies.

No person shall allow the use of any tack, equipment, device, substance or
material that s, or could be, injurious or cause unnecessary cruelty to any

animal.

60188
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Working animals shall be given rest periods. Confined or restrained animals

shall be given exercise proper for the individual animal under the particular

conditions.

(18)

(19)

(20)

(21)

(22)

(23)

(24)

No person shall work, use or rent any animal which is overheated, weakened,
exhausted, sick, injured, diseased, lame or otherwise unfit.

No person shall allow any animal which the animal shelter has suspended
from use to be worked or used until such animal is released by the animal
shelter.

No person shall allow any animal to constitute or cause a hazard or be a
menace to the health, peace or safety of the community.

No person who has injured or killed any domestic animal or pet in a motor
vehicle shall fail to notify the director or owner of the animal or the City police
department.

No person having a female domestic animal or pet in heat shall permit such
animal to be contained in such a fashion that stray animals have access to
such animal, or that permits the animal to escape.

No person shall confine an animal on a chain for more than four hours unless
the chain permits movement over at least 30 square feet and allows the
animal free access to a suitable shelter.

No person shall keep any animal in a manner which creates a nuisance

because of odor.

(Comp. Ords. 1987, § 35.371)

State law reference— Crimes relating to animals and birds, MCL 750.49 et seq.

Sec. 10-5. - Abuse.

A person shall not:

about:blank

(1)

(2)

3

Sell, offer for sale, barter or give away as pets, toys, premiums or novelties
any baby chickens, ducklings or other fowl under three months of age, or
rabbits under two months of age.

Color, dye, stain or otherwise change the natural color of the fow! or rabbits
described in subsection (1) of this section.

Bring or transport the fowl or rabbits described in subsection (1) of this

6378b

Page 4 of 14
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section into the City.

(4) Molest, injure, kill or capture any wild bird, or molest or disturb any wild
bird's nest, or the contents thereof, on either public or private property, with
the exception of the legal hunting of game birds as permitted under state
law.

(5) Tease, abuse, mistreat, annoy, torment or in any manner make any animal
suffer, except in the lawful hunting of such animal, or as otherwise provided

under state or federal law.
(Comp. Ords. 1987, § 35.372)

State law reference— Crimes relating to animals and birds, MCL 750.49 et seq.; dying fowl or
game, MCL 752.91.

Sec. 10-6. - Defecation on public and private property.

No person owning or having custody or control of an animal shall intentionally, or through
failure to exercise due care, permit the animal to defecate on any public or private property, other
than the property of such person, unless such person immediately collects and properly disposes

of all such fecal matter.

(Comp. Ords. 1987, § 36.373)

Sec. 10-7. - Violations, penalties.

A violation or refusal to comply with any provision of sections_10-1 through_10-4, inclusive, or
section 10-6 of Article 1, or a violation or refusal to comply with any provision of sections_10-41

through_10-104, inclusive, of Article 2 of this chapter, shall be deemed a municipal civil infraction

and shall subject the violator to such fines, costs and other relief as provided for in_section 1-7 of
this Code.

(Ord. No. 14-05, § 1, 7-28-2005)

Secs. 10-8—10-40. - Reserved.

ARTICLE 2. - ADMINISTRATION AND ENFORCEMENT

FOOTNOTE(S):

about:blank 68581352
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22) Cross reference— Administration, ch. 2.
DIVISION 1. - GENERALLY

Sec. 10-41. - Representative investigations.

Representatives of the county animal shelter, police department or other duly designated
representatives may enter any premises where animals are maintained, for the purpose of
investigation or inspection as to whether or not any portion of such premises, building, structure,
enclosure, pen or cage is being used, kept or maintained in violation of this chapter or any other
county ordinance. No person shall deny, prevent or obstruct, or attempt to deny, prevent or
obstruct such access. This section does not permit any person to enter a private dwelling, except

where necessary to rescue an animal. A search warrant shall be used, where required.

(Cornp. Ords. 1987, § 35.374)

Secs. 10-42—10-60. - Reserved.
DIVISION 2. - IMPOUNDMENT

Sec. 10-61. - Generally.

Any animal which is in violation of the provisions of this chapter shall be subject to being
impounded, and any animal which is so impounded shall be held at the county animal shelter and
shall be cared for, released or disposed of as provided in the county animal control health
regulations and the rules and regulations of the county for the operation of the county animal

shelter.

(Cormp. Ords. 1987, § 35.361)

Sec. 10-62. - Animals found by individuals.

Persons, other than animal control officers or police officers, taking up and impounding any

animal, shall, within 12 working hours thereafter, give notice to the county animal sheiter of the:

(1) Fact that he has such animal in his possession.

(2) Complete description of such animal.

(3)

about:blank 68/27 ﬂj&z
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License number of such animal, if any, and the name of the county or
municipal corporation which issued such license. If such animal has no

license, he shall so state.

(4) Place where such animal is confined and shall surrender such animal to the

division of animal control, upon demand.

(Comp. Ords. 1987, § 35.362)

Sec. 10-63. - Fees for reclaiming animal.

If any person appears and reclaims any animal prior to the time disposition has been made of
the animal, the animal shelter shall collect the fees set forth by the county board of

commissioners.

(Comp. Ords. 71987, § 35.363)

Sec. 10-64. - Notification of owners.

When an animal wearing a current valid license tag issued by the county or any municipality
within the county is impounded pursuant to this division, the director shall, within 12 working
hours after receiving such animal, give written notice of the location of such animal to the person

to whom the current license for such animal was issued.

(Comp. Ords. 1987, § 35.364)

Secs. 10-65—10-100. - Reserved.

ARTICLE 3. - DOGS
FOOTNOTE(S):

@3 State Law reference— Dog Law of 1919, MCL 287.261 et seq.

Sec. 10-101. - Licenses; tags.

(a) All dogs within the City over the age of six months shall at all times be currently
licensed in accordance with the requirements of state law and the county animal

control health regulations.

(b)

about:blank | 68531352
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A license tag issued by the county shall be securely affixed to a collar, harness or
other device which shall be worn by the dog at all times unless the dog is within
the confines of the residence of the owner or of a dog run or other secure

enclosure on the owner's premises.
(Comp. Ords. 1987, § 35.341)

State law reference— Dog licensing, MCL 287.262 et seq.

Sec. 10-102. - Kennel license.

Kennels may be permitted as governed by the City zoning ordinance (see appendix A) and by
the requirements of the director of animal control of the county. Only under these circumstances
will more than three dogs over six months oid be permitted in one person's care, custody or
control in the City.
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(Comp. Ords. 1987, § 35.345)

State law reference— Kennel licenses, MCL 287.270b.

Sec. 10-103. - Barking, yelping and howling.

No person owning or having charge, care, custody or control of a dog shall permit such dog at
any time, by loud, frequent or habitual barking, yelping or howling, to cause a nuisance or

annoyance to the neighborhood.

(Comp. Ords. 1987, § 35.343)

Sec.10-104. - Running at large.

No person owning or having charge, care, custody or control of any dog shall cause, permit or
allow the dog to run at large or be upon any highway, street, lane, alley, court or other public
place, or upon any private property or premises, except for hunters with the consent of the owner
of such property and persons owning or having charge, care, custody or control of such dog
within the City, unless such dog is restrained by a substantial chain or leash not exceeding six feet
in length and is in the charge, care, custody or control of a person with the ability to restrain such

dog.

(Comp. Ords. 1987, § 35.344)

Secs, 10-105—10-140. - Reserved.

about:blank 6 8 é’)g 1132
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ARTICLE 4. - CATS

Sec. 10-141. - Reserved.

Editor's note—

Ord. No. 12-04, § 1, adopted Dec. 7, 2004, repealed § 10-141, which pertained to licenses, rabies

vaccinations, late fees, tags, and concealment and derived from § 35.352 of the Comp. Ords. 1987.

Sec. 10-142. - Nuisances.

A person having custody of a cat shall not permit such cat to create a nuisance by way of

noise, odor or in any other manner.
(Comp. Ords. 1987, § 35.354)

Cross reference— Nuisances, ch. 30.

Sec. 10-143. - Reserved.
Editor's note—

Ord. No. 19-06, adopted Dec. 5, 2006, repealed 8 10-143 in its entirety. Former_8 10-143 pertained
to running at large and derived from 8 35.351 of the 1981 Comp. Ords.

Secs, 10-144—10-170. - Reserved.

ARTICLE 5. - VICIOUS ANIMALS
FOOTNOTE(S):
@4 Cross reference— Environment, ch. 78.

@4 State Law reference— Dangerous animals, MCL 287.321 et seq.; dogs attacking or biting
persons, MCL 287.288, 287.351.

Sec. 10-171. - Definitions.

The following words, terms and phrases, when used in this article, shall have the meanings

ascribed to them in this section, except where the context clearly indicates a different meaning:

about:blank

4/2/2018
0024b
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Vicious animal means any:

(1) Animal that, when unprovoked, approaches, in a dangerous or terrorizing
manner, any person in an apparent attitude of attack in any public place or
upon any private property not occupied by the animal's owner;

(2) Animal with a known propensity, tendency or disposition to attack when
unprovoked, to cause injury or to otherwise endanger the safety of human
beings or domestic animals;

(3) Animal which bites, inflicts injury, assaults or otherwise attacks a human
being or domestic animal without provocation, on public or private property;
or '

(4) Dogowned or harbored primarily or in part for the purpose of dog fighting or

any dog trained for animal fighting.

NV 8+:00:11 220T/€1/9 OSIN A4Q AAATADTY

(Comp. Ords. 1987, 8 35.387)

Cross reference— Definitions generally, § 1-2.

Sec. 10-172. - Exceptions.

No animal shall be declared vicious pursuant to this article if the threat, injury or damage
caused by such animal was sustained by a person who, at the time, was committing an assault, a
criminal trespass or other crime upon the property occupied by the owner, harborer or keeper of
the animal, or was physically abusing or assaulting the animal; nor shall any animal be declared

vicious if it was responding to pain or injury, or was protecting itself, its kennels or its offspring.
" (Comp. Ords. 1987, § 35.385)
Sec. 10-173. - Responsibility of parents and legal guardians.

if the owner or keeper of a vicious animal is a minor, any parent or legal guardian of such
minor shall be liable for all injuries and property damage sustained by any person or domestic

animal caused by an unprovoked attack by such vicious animal.

(Comp. Ords. 1987, § 35.386)

Sec. 10-174. - Enforcement responsibility.

(a)

about:blank 6/6/5%162
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If any law enforcement officer, animal control officer or county health department

employee has probable cause to believe that a vicious animal is being harbored in

violation of this article, the officer or employee may:

(b)

(@)

(d)

(e)

(1) Order the violation immediately corrected and cite the owner, keeper or
harborer to appear in court for the violation;

(2) If the violation cannot be immediately corrected and the animal is posing an
imminent and serious threat to the safety of human beings or other domestic
animals, the vicious animal may be seized and impounded at the owner's
expense. The owner, harborer or keeper will be cited to appear in court for

‘the violation. |
The animal may be released to the owner only after payment of any fees and
penalties, and upon presenfation of proof that either the animal will now be kept
in accordance with the restrictions of this article or will be permanently removed
from the City.
if the owner, harborer or keeper of an alleged vicious animal fails to appear or to
either provide proof that the animal will now be kept in compliance with this article
and if the animal cannot be adopted by a person providing proof that the animal
will be kept restrained or confined as specified in this article, the animal will be
humanely euthanized.
Each day that a violation of this article continues shall be deemed a separate
offense.
In addition, any person who violates this article shall pay all expenses, including
shelter, food, handling, veterinary care and testimony, necessitated by the
enforcement of this article. Court costs, and legal and administrative expenses of
the City for such action shall be taxed against the owner, keeper or harborer of the

animal against whom the complaint was issued.

(Comp. Ords. 71987, § 35.384)

Sec. 10-175. - Determination of a vicious animal.

about:blank

(a)

(b)

Written complaint. The Mayor shall have the authority to make a determination
that an animal is vicious upon the written complaint of any person.

Informal hearing/notice. Prior to such a determination, the Mayor shall conduct an
informal hearing, written notice of which shall be given to the complainant and the

owner of the animal, where the owner's address can be reasonably ascertained by

6638k
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the City. The hearing shall be held no less than ten days, nor more than 20 days

after such notice is mailed, by first class mail, to the owner of the animal. At such

hearing, all interested persons shall have the opportunity to present evidence on

the issue of the animal's viciousness.

(@ Immediate impoundment. If the animal in question has caused severe injury to any

(d)

person, the Mayor or his designee, prior to the hearing, may order the immediate
impoundment of the animal, at the owner's expense, pending the determination.
Mandatory compliance or removal from City. If, as a result of the hearing, the
Mayor determines that the animal is vicious, the owner, at his expense, must,

within ten calendar days, either comply with the requirements in_section 16-176 or

remove the animal from the City.

(Comp. Ords. 1957, § 35.382)

Sec. 10-176. - Leash and muzzle.

(a)

(b)

(o]

No person shall permit a vicious animal to go outside the owner's home, or its
kennel or pen unless such animal is securely leashed with a leash that is of
sufficient strength that the animal cannot break or tear it, and that is no more than
four feet in length.

No person shall permit a vicious animal to be kept on a chain, rope or other type of
leash unless a competent person, of adequate size and strength, is in physical

control of the leash.

Vicious animals may not be chained, tethered, tied or otherwise leashed to

inanimate objects, such as trees, posts, buildings, etc.

(d) While outside the owner's home or the animal's kennel or pen, all vicious animals

must be muzzied by a muzziing device sufficient to prevent the animal from biting

persons or other animals.

(Comp. Ords. 1987, § 35.383(a))

Sec. 10-177. - Confinement outdoors.

about:blank

(@) Owners of vicious animals who maintain their animal out of doors must, within ten

days of the effective date of a determination that such animal is a vicious animal,
fence a portion of their property with a perimeter or area fence. Within the
perimeter fence, the vicious animal must be humanely confined inside a pen or

kennel, which shall be a minimum of five feet wide, ten feet long and five feet in

6627
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height above grade. The pen or kennel may not share common fencing with the
area or perimeter fence. The kennel or pen must have secure sides and a secure
top attached to all sides, which shall all be at least nine gauge chainlink fencing,
with necessary steel supporting posts. The sides must be either buried two feet
into the ground, sunken into a concrete pad or securely attached to a wire bottom.
The gate to the pen or kennel must be of the same material as the fencing, fit
closely and be securely locked with a key or combination lock when such animals

are within the structure.

(b) All pens or kennels erected to house such animals must comply with all zoning and
building regulations of the City and must be adequately lighted, appropriately

ventilated and kept in a clean and sanitary condition.
(Comp. Ords. 1987, § 35.383(b))
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Sec. 10-178. - Confinement indoors.

Owners of vicious animals may maintain their animal indoors, provided that no vicious
animal may be kept on a porch, patio or in any part of a house or structure that would allow the

animal to exit such building on its own volition.

(Cornp. Ords. 1987, § 35.383(c))

Sec. 10-179. - Signs.

All owners, keepers or harborers of vicious animals within the City shall display in a

prominent place on their premises a sign, easily readable by the public, using the following words:
"Beware of Vicious Animal."

In addition, a similar sign is required to be posted on the kennel or pen of such

animal if the dog will not be confined exclusively indoors.

(Comp. Ords. 1987, § 35.383(d))

Sec. 10-180. - Insurance.

All owners, keepers or harborers of vicious animals must provide proof to the City of public
liability insurance for a single incident amount of $100,000.00 for bodily injury to, or death of, any
person which may result from such animal. Such insurance policy shall provide that no

cancellation of the policy will be made unless 30 days' written notice is first given to the City Clerk.

about:blank
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(Comp. Ords. 1987, § 35.383(e))

Sec. 10-181. - Identification photographs.

All owners, keepers or harborers of vicious animals must provide the City Clerk with two color

photographs, clearly showing the color and approximate size of the animal.

(Comp. Ords. 1987, 8 35.383(f))
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Chapter 50 - SPECIAL ASSESSMENTS
FOOTNOTE(S):
“5) Charter reference— Special assessments, § 10.1 et seq.

45 Cross reference— Any ordinance levying or imposing any special assessment saved from
repeal, § 1-11(10); administration, ch. 2; streets, sidewalks and other public places, ch. 54;

planning and miscellaneous restrictions, ch. 86.

Sec. 50-1. - Definitions.

The following words, terms and phrases, when used in this chapter, shall have the meanings

provided in this section, except where the context clearly indicates a different meaning:

Costincludes, when referring to the cost of any local public improvement, the cost of

NV 8%:00:11 220T/€1/9 OSIN AqQ AAATADTY

services, plans, condemnation, spreading of rolls, notices, advertising, financing, construction and
legal fees and all other costs incidental to the making of such improvement, the special

assessments and the financing.

Local public improvement means any public improvement which is of such a nature as to
especially benefit any real property or properties within a district in the vicinity of such

improvement.
(Comp. Ords. 1987, 5 12.101)

Cross reference— Definitions generally, § 1-2.

Sec. 50-2. - Authority to assess.

The whole cost, or any part thereof, of any local public improvement may be defrayed by
special assessment upon the lands especially benefitted by the improvement in the manner

provided in this chapter.

(Comp. Ords. 1987, 5 12.102)

Sec. 50-3. - Project initiation.

Proceedings for the making of local public improvements within the City may be commenced
by resolution of the City Commission. Such action may be requested by the filing with the City

Clerk of a petition signed by at least 50 percent of the owners of the property to be assessed for

EXHIBITA=

about:blank 6/(%/?2(6 1 g
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the improvement, requesting that the improvement be made and the cost be defrayed by special
assessment upon the property benefitted, but such petition shall be advisory to the City

Commission only.

(Comp. Ords. 1987, § 12.103)

Sec. 50-4. - Report of City Clerk.

Before the City Commission shall consider the making of any local public improvement, it
shall be referred by resolution to the City Clerk, directing the City Clerk to prepare a report which
shall include necessary plans, profiles, specifications and detailed estimates of costs, an estimate
of the life of the improvement, a description of the assessment districts and such other pertinent
information as will permit the City Commission to decide the costs, extent and necessity of the

improvement proposed and what part, or proportion thereof, should be paid by special
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assessments upon the property especially benefitted and what part, if any, should be paid by the
City at large. The City Commission shall not finally determine to proceed with the making of any
local publicimprovement until such report of the City Clerk has been filed, nor until after a public
hearing has been held by the City Commission for the purpose of hearing objections to the

making of such improvement.

(Comp. Ords. 1987, § 12.104)

Sec. 50-5. - Determination; notice of hearing.

After the City Clerk has presented the report required in_section 50-4 for making any local
publicimprovement as requested in the resolution of the City Commission, and the City
Commission has reviewed the report, a resolution may be tentatively passed, determining the
necessity of the improvement, setting forth the nature thereof, prescribing what part or
proportion of the cost of such improvement shall be paid by special assessment upon the
property especially benefitted, a determination of benefits received by affected properties and
what part, if any, shall be paid by the City at large, designating the limits of the special assessment
district to be affected, designating whether it is to be assessed according to frontage or other
benefits, placing the complete information on file in the office of the City Clerk, where it may be
found for examination, and directing the City Clerk to give notice of a public hearing on the
proposed improvement, at which time and place an opportunity will be given to interested
persons to be heard. Such notice shall be given by one publication in a newspaper published or

circulated within the City and by first class mail addressed to each owner of, or person interested

about:blank 68§ ﬁoﬂ
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in, the property to be assessed as shown by the last general tax assessment roll of the City. Such
publication and mailing is to be made at least ten full days prior to the date of the hearing. The
hearing required by this section may be held at any regular, adjourned or special meeting of the

City Commission.

(Comp. Ords. 1987, § 12.105)

Sec. 50-6. - Hearing.

At the public hearing on the proposed improvement, all persons interested shall be given an
opportunity to be heard, after which, the City Commission may modify the scope of the local
public improvement in such a manner as they shail deem to be in the best interest of the City as a
whole, provided that, if the amount of work is increased or additions are made to the district,

then another hearing shall be held pursuant to the notice prescribed in section 54-5. If the
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determination of the City Commission is to proceed with the improvement, a resolution shall be
passed approving the necessary profiles, plans, specifications, assessment district and detailed
estimates of cost, determining the probable useful iife of the improvement, and directing the
assessor to prepare a special assessment roll in accordance with the City Commission's
determination and report the special assessment roll to the City Commission for confirmation;
provided that, if, prior to the adoption of the resolution to proceed with the making of the public
improvement, written objections thereto have been filed by the owners of property in the district,
which, according to the City Clerk's report, will be required to bear more than 50 percent of the
cost thereof, or by a majority of the owners of property to be assessed, no resolution determining
to proceed with the improvement shall be adopted while such objections remain, except by the

affirmative vote of five members of the City Commission.

(Comp. Ords. 1987, § 12.106)

Sec. 50-7. - Making special assessment roll.

The assessor shall make a special assessment roll of all lots and parcels of iand within the
designated district benefitted by the proposed improvement and assess to each lot or parcel of
land the proportionate amount benefitted thereby. The amount spread in each case shall be

based upon the detailed estimate of the City Clerk as approved by the City Commission.

(Comp. Ords, 1987, § 12.107)

Sec. 50-8. - Filing assessment roll.

about:blank %’())/\%&1 R
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When the assessor shall have completed the assessment roll, he shall file it with the City Clerk

for presentation to the City Commission for review and certification by the City Commission.

(Comp. Ords. 1987, 5 12.108)

Sec. 50-9. - Meeting to review special assessment roll.

Upon receipt of the special assessment roll, the City Commission by resolution shall accept
such assessment roll and order it to be filed in the office of the City Clerk for public examination,
shall fix the time and place the City Commission will meet to review such special assessment roll,
and direct the City Clerk to give notice of a public hearing for the purpose of affording an
opportunity for interested persons to be heard. Such notice shall be given by one publication in a
newspaper published or circulated within the City and by first class mail addressed to each owner

of, or person interested in, property to be assessed as shown by the last general tax assessment

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY

roll of the City. Such publication and mailing is to be made at least ten full days prior to the date
of such hearing. The hearing required by this section may be held at any regular, adjourned or
special meeting of the City Commission. At such meeting, all interested persons or parties shall
present, in writing, their objections, if any, to the assessments against them. The assessor shall be

present at every meeting of the City Commission at which a special assessment is to be reviewed.

(Comp, Ords. 1987, § 12.109)

Sec. 50-10. - Changes and corrections in special assessment roll.

The City Commission shall meet at the time and place designated for the review of such
special assessment roll, and at such meeting, or a proper adjournment thereof, shall consider all
objections thereto submitted in writing. The City Commission may correct such roll as to any
special assessment or description of any lot or parcel of land or other errors appearing therein, or
it may by resolution annul such assessment roll and direct that new proceedings be instituted.
The same proceedings shall be foliowed in the making of the new roll as in the making of the
original roll. If, after hearing all objections and making a record of such changes as the City
Commission deems justified, the City Commission determines that it is satisfied with the special
assessment roll and that assessments are in proportion to benefits received, it shall thereupon
pass a resolution reciting such determinations, confirming such roll, placing it on file in the office
of the clerk and directing the clerk to attach his warrant to a certified copy thereof within ten
days, therein commanding the assessor to spread, and the treasurer to collect, the various sums

and amounts appearing thereon as directed by the City Commission. Such roll shall have the date

about:blank 68%%132
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of confirmation endorsed thereon and shall, from that date, be final and conclusive for the

purpose of the improvement to which it applies, subject only to adjustment to conform to the

actual cost of the improvement, as provided in_section 50-14.

(Comnp. Ords. 1987, §12.110)

Sec. 50-11. - Due date.

All special assessments, except such installments thereof as the City Commission shall make

payable at a future time as provided in this chapter, shall be due and payable upon confirmation

of the special assessment roll.

(Comp. Ords. 1987, 5 12.111)

Sec. 50-12. - Payments.

about:blank

(a) The City Commission may provide for the payment of special assessments in

(b)

(@

annual instaliments. Such annual instaliments shall not exceed 20 in number, and
the first installment shall be due upon confirmation of the roll or on such date as

the City Commission may determine.

Interest shall be charged on all deferred instaliments at a rate equal to the project
bond interest rate, plus one percentage point; or in the case that a bond is not sold
for the project, then, a rate equal to one percentage point over the prime rate in
effect as stated in the Wall Street Journal on the date the roll is confirmed,
commencing on the due date of the first instaliment and payable on the due date
of the first installment and payable on the due date of each subsequent
instaliment; the full amount of all or any deferred instaliments, with interest
accrued thereon to the date of payment thereof.

If the full assessment or the first instaliment thereof shall be due upon
confirmation, each property owner shall have 60 days from the date of
confirmation to pay the full amount of such assessment or the full amount of any
instaliments, without interest or penalty. Following the 60-day period, the
assessment or first instaliment shall, if unpaid, be considered as delinquent and
the same penalties shall be coliected on such unpaid assessments or first
installments as are provided in the City Charter to be collected on delinquent

general City taxes.

8634k
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Deferred installments shall be collected without penalty until 60 days after the due
date thereof, after which time, such installments shall be considered as delinquent
and such penalties on such installments shall be collected as are provided in the

City Charter to be collected on delinquent general City taxes.
(e) After the City Commission has confirmed the roli, the City Treasurer shall notify by

mail each property owner on such roll that such roll has been filed, stating the
amount assessed and the terms of payment. Failure on the part of the City
Treasurer to give such notice or of such owner to receive such notice shall not
invalidate any special assessment roll of the City or any assessment, nor excuse

the payment of interest or penalties.
(Comp. Ords. 1987, §12.112)

Sec. 50-13. - Creation of lien.

Special assessments and all interest, penalties and charges thereon from the date of
confirmation of the roll shall become a personal obligation to the City from the persons to whom
they are assessed, and, until paid, shall be and remain a lien upon the property assessed, of the
same character and effect as the lien created by general law for county and school taxes and by
the City Charter for City taxes, and the lands upon which such amounts are a lien shall be subject
to sale the same as are lands upoh which delinquent City taxes constitute a lien. In addition to the
procedures established in section 54-12 for the collection of special assessments levied against
property, the City may recover such amounts in a suit in any court of competent jurisdiction. In
any such suit, the confirmed special assessment roll upon which the special assessment
concerned appears shall be prima facie evidence of the existence of the special assessment, of
the regularity of the proceedings in making the special assessment and of the right of the City to

recover judgment therefor.

(Comp. Ords. 1987, 8 12.113)

Sec. 50-14. - Additional assessments; refunds.

The City Clerk shall, within 60 days after the completion of each local public improvement,
compile the actual cost thereof and certify such cost to the City Commission. When any special
assessment roll shall prove insufficient to meet the cost of the improvement for which it was
made, the City Commission may make an additional pro rata assessment; provided, however, that
no property shall be assessed in excess of benefits received. The excess by which any special

assessment proves larger than the actual cost of the improvement and expenses incidental

about:blank 68§)g ER
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thereto may be placed in the general fund of the City if such excess is less than five percent of the
total amount of the assessment roll, but should the assessment prove larger than such amount
by five percent or more, the entire excess shall be refunded on a pro rata basis to the owners of
the property assessed. Such refund shall be made by credit against future unpaid instaliments to
the extent such installments then exist and the balance of such refund shall be in cash. No
refunds may be made which contravene the provisions of outstanding evidence of indebtedness

secured, in whole or in part, by such special assessment.
(Comp. Ords. 1987, 5 12.114)
Sec. 50-15. - Additional procedures.

In any case where the provisions of this chapter may prove to be insufficient to fully carry out

the making of any special assessment, the City Commission shall provide by ordinance any

NV 817-00-11 €20¢/€1/9 DOSIN _Aq AAAIIOdd

additional steps or procedures required.

(Comp. Ords. 1987, 5 12.115)

Sec. 50-16. - Reassessment for benefits.

Whenever the City Commission shall deem any special assessment invalid or defective for any
reason whatsoever, or if any court of competent jurisdiction shall have adjudged such assessment
to be illegal for any reason whatsoever, in whole or in part, the City Commission shall have the
power to cause a new assessment to be made for the same purpose for which the former
assessment was made, whether the improvement, or any part thereof, has been completed and
whether or not any part of the assessment has been collected. All proceedings on such
reassessment and for the collection thereof shall be made in the manner as provided for the
original assessment. If any portion of the original assessment shall have been collected and not
refunded, it shall be applied upon the reassessment and the reassessment shall, to that extent,
be deemed satisfied. If more than the amount reassessed shall have been collected, the balance

shall be refunded to the person making such payment.
(Comp. Ords. 1987, 5 12.118)
Sec. 50-17. - Combination of projects.

The City Commission may combine several districts into one project for the purpose of
effecting a savings in the costs; provided, however, that for each district, there shall be

established separate funds and accounts to cover the cost thereof.

about:blank
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(Comnp. Ords. 1987, 5 12.119)

Sec. 50-18. - Postponement of payment due to impoverishment.

The City Commission may provide that any person who, in the opinion of the assessor and

City Commission, by reason of poverty, is unable to contribute toward the cost of making a public

improvement, by special assessment, may execute to the City an instrument creating a lien for the

benefit of the City on all or any part of the real property owned by him and benefitted by any

public improvement, which lien will mature and be effective from and after the execution of such

instrument shall be recorded with the register of deeds of the county and shall not be discharged

or released until the terms thereof are met in full. The City Commission shall establish the

procedure for making this section effective.

(Comp. Ords. 1987, § 12.120)

Sec. 50-19. - Single lot special assessments.

about:blank

(a)

(b)

Report to commission. When the City incurs an expense for or in respect to any
single lot or parcel, which expense is chargeable against the lot or parcel pursuant
to law and is not otherwise to be prorated among several lots or parcelsin a
special assessment district, the amount of labor and material, or any other
applicable expense, with a description of the lot or parcel for which the expense
was incurred, and the name of the owner, if known, shall be reported to the City

Commission.

Determination of City Commission. After reviewing the report, the City Commission
may determine by resolution what amount or part of such expense will be charged
and the premises upon which the charge will be levied as a special assessment. By
resolution, the City Commission will determine the number of instaliments in

which the assessment may be paid, determine the rate of interest to be charged,
designate the premises upon which the special assessment may be levied and
direct the preparation of a special assessment roll in accordance with the City
Commission's determination. As the City Commission deems expedient, it may
require that notice of the assessments be given to each owner of or party in
interest in the property to be assessed whose name appears upon the last local tax

assessment records, by mailing by first-class mail addressed to such owner or

Page 8 of 9
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party at the address shown on the tax records which notice shall also advise the

owner(s) or party(ies) in interest of any hearing scheduled pursuant to subsection

50-19(d).
(c)

(d)

(e)

()

(8)

Certificate of roll. When the assessment roll has been completed, it shall be filed
with the City Clerk who will present it to the City Commission.

Resolution, notice of hearing. After the special assessment roll is filed in the office
of the City Clerk, the City Commission shall, by resolution, fix the time and place
when it will review the roll, which meeting shall not be less than ten days after
notice of the time and place has been mailed to the owner of or party in interest in
the property to be assessed, whose name appears on the last City tax assessment
records in accordance with state law.

Objections to roll, Any person deeming himself aggrieved by the special
assessment roll may file his objections and protest in writing with the City Clerk at
or prior to the time of hearing, which objections shall specify how he is aggrieved.
If the objections are timely and properly filed, the objecting person's appearance in
person is not required at the hearing.

Review of roll. The City Commission shall meet and review the special assessment
roll at the time and place appointed or an adjourned date and shall consider any
objections. The City Commission may correct the roll as to any assessment or
description of any lot or parcel of iland or other errors. Any changes made in the
roll shall be noted in the minutes.

Confirmation of roll. After the hearing, the City Commission may confirm such
special assessment roll, with any corrections that were made, and the City Clerk
shall endorse the date of confirmation and, upon confirmation, the roll shall be

final and conclusive,

(Ord. No. 5-08, § 1, 3-28-2008)

about:blank

AMNINNn1e

0038b

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY



RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSITION

.STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF KENT

PETERSEN FINANCIAL LLC,

Plaintiff,

-VS~

CITY OF KENTWOOD and
KENT COUNTY TREASURER,

Defendants.

* ¥ K ok %

Case No. 16-11820-CH

HON. GEORGE JAY QUIST
Circuit Court Judge

Donald R. Visser (P27961)
VISSER AND ASSOCIATES, PLLC
Attomeys for Plaintiff

2480 - 44% Street, SE - Ste. 150
Kentwood, MI 49512

(616) 531-9860

Craig A. Paull (P76605)

Linda S. Howell (P44006)

Kent County Corporate Counsel
Attorney for Kent County Treasurer
300 Monroe, NW - Ste. 303

Grand Rapids, MI 49503

(616) 632-7594

David K. Otis (P31627)

PLUNKETT COONEY

Attomeys for Defendant City of Kentwood
325 E. Grand River Ave., Ste. 250

East Lansing, MI 48823

(517) 324-5612

RESPONSE TO DEFENDANTS’ MOTION FOR SUMMARY DISPOSITION

ISSUES PRESENTED BY KENTWOOD

The City of Kentwood (“City” or “Kentwood™) asserts three contrived questions prior to

the beginning of its Brief but then states in its “Introduction” that the three issues are:

(1) Petersen lacks standing to challenge the agreement that created the special
assessment district and the later amendment to that agreement;

(2) Petersen's claims are otherwise barred by express waiver language in those
agreements and the applicable statutes of limitations; and

(3) in any event, Petersen has failed to state a claim upon which relief can be
granted because the special assessment and subsequent amendment to the
agreement are valid and the future installments of the special assessment were
not extinguished by the foreclosure.

0039b
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Plaintiff will respond to each of the arguments raised above in sequential order rather than

the questions listed on page 2 of Kentwood’s Brief.!
COUNTER-STATEMENT OF FACTS

Plaintiff bought approximately 40 acres of land within the city of Kentwood from the Kent
County Treasurer at a tax sale on November 4, 2015. The property had been foreclosed by the
Kent County Treasurer pursuant to the General Property Tax Act by Order dated March 6, 2015
(see Exhibit 2). The General Property Tax Act provides that all obligations on the property as of
the time of the foreclosure are extinguished, with a few exceptions -- the only one of which

Kentwood appears to assert is that one of the asserted obligations is a future installment of a special
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assessment. While three separate asserted “assessments™ are assailed in Plaintiff’s Complaint,
Kentwood’s Motion for Summary Disposition addresses only the Voluntary Special Assessment
District Agreement (“VSADA”). For startefs, the terms “Voluntary” and “Agreement” is a pretty
good indicator of the type of obligétion that is involved in this case.

Tﬁe VSADA had its genesis in a contract, and, just as the other obligations being
challenged, the VSADA was also the subject of a resolution at the City of Kentwood. Each of the
contracts/assessments had varying “deferment” terms that allowed deferment of payments until
certain “triggering events,” as discussed later. All of the contracts/assessments, however, had a
mandatory end-date for payment in full -- oftczn called a balloon payment. The VSADA'’s end-
date was Septembér 7, 2014 — ten years after it was established.

The VSADA was implemented as a result of a joint effort between the owner/developer
and the City. The developer could have put in the infrastructure for the 300 or so acres involved

out of his own funds, or borrowed the funds from a conventional lending source, with a resulting

' Notably, Kentwood itself abandoned its stated “Questions™ in favor of the list of question stated above — see page 3
of Kentwood’s Brief.
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mortgage on the property. However, the City apparently desired the project enough that they were
willing to be an accommodating party and act as the developer’s financier. To bring it within the
scope of what acts the municipality was permitted to do, that financing had to look like an
assessment. Using a practice not unknown to other municipalities, the parties essentially
contracted for a lien to be called an assessment. As the Court can well imagine, the practice,
however, did not look like other assessments. There were no public hearings where concerned
citizens expressed concern over the cost or apportionment. There were no expressed concerns
over necessity, because everyone was on the same page.

What did not exist at that time, however, were the current provisions of the General
Property Tax Act. In 2008, the Michigan Legislature overhauled how the State dealt with
delinquent taxes. To make the new foreclosure process effective, the Legislature determined that

it was necessary to strip off all interest from the property and vest the fee interest in the Kent

County Treasurer upon the effective date of the foreclosure.?

The new foreclosure process
excepted only a couple of items from being stripped off or voided -- future installments of special
assessments and certain liens related to the DEQ which are not relevant to this case.3 All past
installments of special assessments were wiped out. Any lien having a contractual basis was also
stripped from the property.* |

The.V-SADA (Exhibit 5) was signed on September 7, 2004 and recorded on September 17,
2004. On September 7, 2004 the city commission passed Resolution 96-04 related to the

Agreement declaring it to be an assessment in the form of Exhibit 7. The Resolution incorporates

2 The foreclosure process vested absolute title in the county treasurer: “... the foreclosing governmental unit shall
have absolute title to the property ...”. MCL 211.78k(6) (emphasis added).

3 MCL 211.78k(5)(c).

4 MCL 211.78k(5)(e).

0041b
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provisions of the VSADA agreement into its provisions for deferment. The Agreement also has
various “trigger dates” which would initiate the principal payment to be due some time prior to the
end of the term. Those trigger dates occurred prior to the 10-year maximum term, but are not
relevant in this motion because the 10-year term itself is dispositive that the VSADA was
extinguished by the foreclosure process in 2015.

Post-expiration Efforts to Salvage the VSADA.

In the end, the VSADA is a good example of why municipalities should not act as private
financiers; the project did not take off as anticipated and the developer defaulted. While a couple
areas of the proposed development did move slowly along, others (including the portion that
Plaintiff bought at tax sale — known as parcel B-1) had absolutely zero activity.

The VSADA had a maximum term of 10 years (see paragraph 2(e)(2) of Exhibit 5 and
“Roll A,” paragraph “Term” of Exhibit 7). Both parties agree that the 10 years ran on September
7, 2014 -- that being the 10™ anniversary of both the VSADA and the Resolution. As it pertains
to at least one of the parcels affected by the VSADA (parcel B-2), the City signed an agreement to
provide for later payments (Exhibit 8)° on June 16, 2015. Another part of the original project
(parcels B-3 and B-4) was foreclosed in March of 2014, and the City had a special resolution
related to that Property (Resolution 49-14; Exhibit 9) (see also amendment by contract of another
portion of the project as Exhibit 13). As to Plaintiff’s parcel, the City of Kentwood passed a
- Resolution in June of 2015 to extend the due date for the payments in the form of Exhibit 10 —
based upon the extinguished VSADA contract and signed a new contract (Exhibit 11) based upon
the same extinguished VSADA contract in an effort to revive the amounts that had been
extinguished by the tax foreclosure process . The City had previously attempted to get the property

owner to sign an agreement. See Exhibit 12.

5 Complaint Exhibit 9.
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When the project failed and the property owners failed to make their tax payments,
Defendants started to treat this obligation very much as a contract and not an assessment. Instead
of a singular unified assessment district, they treated it as a contract and piecemeal. First of all,
the City made an agreement with Holland Home to extend the payments (see Exhibit 8). Kentwood
felt free to renegotiat; the contractual VSADA with property owners as illustrated by the
correspondence (Exhibit 12) from Mr. Sluggett indicating that Holland Home restructured its
payments aﬁd the City offered to do the same for the Plaintiff’s predecessor in interest Mr.
Damone. Then, on other parts of éhe project, they attempted to extend the due datc; also by contract

(see attached deposition of Thomas Chase, City of Kentwood Finance Director, Exhibit 14). In
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contrast to the special assessment process which addresses a unified special assessment district,
Mr. Tom Chase, Kentwood’s Director of Finance, testified that Kentwood started handling parts
of the original district differently:

Q: Was there an amendment to the deferred assessment agreement?

A: Tbelieve there was, but I believe it only affected the parcel that Holland Home

purchased.

Q: Is the Holland Home assessment part of the Pfieffer Woods Drive special assessment?

A: Only the portion — well, there are two. There were two resolutions adopted. One was
the — related solely to Holland Home and the other was related to the Ravines parcels.
And with the Holland Home purchasing a portion of one of the Ravines parcels, that’s
when that came into play. So, there’s more than just Ravines.

Exhibit 14, page 83-85.

In regard to the Plaintiff’s property, Defendants claim in their Brief, to have extended the

payments on June 18, 2015.% This clearly illustrates the contractual nature of what Defendants

6 While Defendants attempt to characterize this as an extension, Plaintiff’s position is that it’s an attempted resurrection
since the assessment/contract had already been extinguished by law.

5
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intermittently label as an assessment.” This Court’s July 7, 2017 Opinion clearly also states that
the City’s collection efforts were based upon contract: “The City then attempted to collect special
assessment installment payments from Plaintiff pursuant to the June 18, 2015 City/County
agreement.” (Opinion page 2, emphasis added). Defendants even stated in their initial summary
disposition brief that the Amended VSADA (or “AVSADA™) was not a re-confirmation of the tax
roll (Defendants® Brief, pg. 7). It was simply a contractual atterapt to resurrect a document that
had been extinguished by the tax foreclosure.?
Kentwood contends that it extended the assessment on the subject property by Resolution
50-14. Resolution 50-14 is notable for the fact that it addressed only one of five neighborhoods in
the purported assessment district. The foundation for Resolution 50-14 is recited in the resolution
itself -- that it was based in contract and not any special assessment statute: “The Agreement, as
Section 2(e) provides ...”. (see Exhibit 10, paragraph “T”). That the “amendment” of the VSADA
(“AVSADA?”) was a contractual effort is exposed in some of the correspondence exchanged by
Kentwood in preparation of the “extension” (Exhibit 15).
There is no evidence that the City attempted to comply with the publication requirements
- necessary for a special assessment in either 2014 or 2015. In fact, the Resolution even specifically
disavows that it is an assessment: “Without modifying the confirmation date of the special
assessment rolls ...” (Exhibit 10, section 4) and “Without re-confirming the District’s special
assessment roll ...” (Exhibit 10, paragraph J). Indeed, in addition to triggering publication

requirements if the 2014 resolution was a special assessment, it would have triggered appropriate

7 Labeling a cow to be a horse does not make the animal a horse. Even if one should mount and ride the cow to town,
it still does not become a horse. Similarly, Defendants’ labels, while a detraction, are not conclusive as to the true
nature of the obligation -- which is a contract.

& This Court’s July 7, 2017 Opinion states: “This assessment was amended after the foreclosure.” (Opinion page 5).

6
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challénges -- including jurisdiction of the Tax Tribunal.? It would have also required that the entire

“Assessment District” be involved rather than one isolated portion at a time.

Whatever the nature of the asserted obligation, it was past due.

Multiple factors point to the conclusion that the obligation in question is a contract. Those
factors include the following: Defendants’ initial summary disposition brief,'® Defendants’
pleadings filed with the Court of Appeals,'! the contractual amendments to the VSADA, and

Kentwood’s Resolution No. 50-14,12 and the July 18, 2014 correspondence from attorney Jeff

Sluggett (general counsel for the City of Kentwood) to Mr. Damone (the prior owner of the land |

at issue in this Appeal), all make it clear that the previous owner of the land became delinquent
(i.e. past due) in paying the special assessments due and owing to City — and that per the adopted
special assessment roll confirmed on September 7, 2004 with the final installment (aka balloon

~

payment) under the VSADA becoming due on September 7, 2014.13

% As noted in the Argument portion of this brief, the Court of Appeals recognized the contractual nature of the
obligation.

10 «plaintiff’s predecessors in title, Ravines Capital Management, LLC ("Ravines") and 44th/Shaffer Avenue, LLC
became delinquent on the special assessments owing on the Subject Property, which they forfeited and a Judgment of
Foreclosure was entered on March 31, 2014.” (Kentwood’s Brief in Support of Motion for Summary Disposition,

page 2).

I “Because Ravines Capital Management and Shaffer became delinquent on base taxes and the special assessments
owing on the Subject Property, it was forfeited, and a Judgment of Foreclosure was entered on March 6, 20135, resulting
in absolute title to the Subject Property vesting in the County Treasurer.” (Kentwood’s Brief on Appeal, page 3).

12 “E, Subsequently, the owner of a large tract of real property (i.e., a neighborhood) within the District became
delinquent in paying property taxes and special assessments due and owing on its property. As a result, the property
is at risk of having a judgment of foreclosure entered.” (Exhibit 10, paragraph E).

13 See Exhibit 10, paragraph H: “A balloon payment on the outstanding principal of $403,620.00 and interest of
$22,199.10 (totaling $425,819.10) attributable to the Property is due on September 7, 2014 under the terms set forth
as part of the Agreement and accompanying special assessment roll.”

0045b
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The Foreclosure Process.

Defendants withheld the subject property from the 2014 foreclosure process. In March of
2015, after putting Resolution 50-14 in place, the subject property went to foreclosure. Plaintiff
bought the property at tax sale on October 22, 2015.

Admittedly, when the City of Kentwood set up the VSADA in 2004, the current provisions
of the GPTA were not in effect. In 2008, the Michigan Legislature made significant changes to
the General Property Tax Act as it related to treatment of delinquent taxes. To make the new

process effective, the Legislature determined that it was necessary to strip off virtually all interests

from the propérty and vest the fee interest in the County Treasurer upon the effective date of the -

foreclosure. The new process provides for vesting the County Treasurer with absolute fee title.
MCL 211.78k(6).!* The title was to be stripped free of contracts, (MCL 211.78k(5)(e)) and even
assessments, with the | exception of future installments of special assessments (MCL
211.78k(5)(c)). One of the purposes of such provisions was to raise as much money as possible.!
The Municipality is given the opportunity to take the property into its inventory in lieu of receipt

of the taxes. MCL 211.78m. In this case, the City of Kentwood did not make such an election.

“4MCL 211.78k . . .(6) Except as otherwise provided in subsection (5)(c) and (e), fee simple title to property set forth
in petition for foreclosure filed under section 78h on which forfeited delinquent taxes, interest, penalties, and fees are
not paid on or before the March 31 immediately succeeding the entry of a judgment foreclosing the property under
this section, or in a contested case within 21 days of the entry of a judgment foreclosing the property under this section,
shall vest absolutely in the foreclosing governmental unit, and the foreclosing governmental unit shall have
absolute title to the property, including all interests in oil or gas in that property except the interests of a lessee or
an assignee of an interest of a lessee under an oil or gas lease in effect as to that property or any part of that property
if the lease was recorded in the office of the register of deeds in the county in which the property is located before the
date of filing the petition for foreclosure under section 78h, and interests preserved as provided in section 1(3) of 1963
PA 42, MCL 554.291. The foreclosing governmental unit's title is not subject to any recorded or unrecorded lien and
shall not be stayed or held invalid except as provided in subsection (7) or (9). (emphasis added).

15 This objective was apparently not properly appreciated by the 6% Circuit Court of Appeals in Wayside Church v
Van Buren Cnty, 847 F3d 812 (6th Cir) (2017) when the dissent made the following comment:

“In this case the defendant Van Buren County took property worth $206,000 to satisfy a $16,750
debt, and then refused to refund any of the difference. In some legal precincts that sort of behavior
is called theft. But under the Michigan General Property Tax Act, apparently, that behavior is called
tax collection. The question here is—or at least in my view should be—whether the County’s action
is a taking under the federal Constitution,” Id at 824.
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Thereafter, the County Treasurer is then supposed to sell the property for the greatest price

received at public auction. MCL 211.78m.'® In this instance, that sale took place in October

1201517

did not appeal: |

44th LLC became delinquent on base taxes and the special assessments. On March
6, 2015, Kent County foreclosed on the property pursuant to the General Property
Tax Act ("GPTA"). The foreclosure became final on April 1, 2015. (Defendants'
Exhibit 1).

" On June 18, 2015, the City entered into an agreement with Kent County wherein

the County, as owner of the foreclosed property, agreed to allow one of the
delinquent special assessments - the Voluntary Special Assessment/Development
Agreement initially imposed in 2004- to be repaid in ten installments due annually
until 2024. (Defendants' Exhibit 8).

On November 4, 2015, Plaintiff purchased 40 acres of the subject property at a tax
foreclosure sale (Plaintiffs Complaint, Exhibit 3). The City then attempted to
collect special assessment installment payments from Plaintiff pursuant to the June
18, 2015 City/County agreement. '

July 7, 2017 Opinion, page 2 [recited exhibits in quotation refer to Kentwood’s

- exhibits as submitted with its Motion for Summary Disposition].

The Trial Court made the following findings in its July 7, 2017 Opinion, which Kentwood

Kentwood now asserts that Kentwood extended the VSADA before the final installment

was due. The July 7, 2017 Opinion of this Court clearly stated that the extension occurred after

the foreclosure sale.!® While Petersen does not believe the distinction makes any difference to the

outcome of this case, it is important to observe the formalities of recognizing the impact of law of

16 . at 1 or more convenient locations at which property foreclosed by the judgment entered under section
78k shali be sold by auction sale, which may include an auction sale conducted via an internet website, ...
Each sale shall be completed before the first Tuesday in November immediately succeeding the entry of
judgment under section 78k vesting absolute title to the tax delinquent property in the foreclosing
governmental unit, Except as provided in this subsection and subsection (5), property shall be sold to the
person bidding the minimum bid, or if a bid is greater than the minimum bid, the highest amount above the
minimum bid. MCL 211.78m(2).

17 The deed itself was not signed until November 4, 2015.

18 «“This assessment was amended after the foreclosure.” Opinion page 5.

9
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the case principles. Kentwood did not appeal this aspect of the original decision and therefore
binding in this case.
NATURE OF KENTWOOD’S LEGAL CHALLENGE

Semantics can sometimes have an interesting way of obfuscating issues. In this instance,
the terminology used can, and has been, turned on its head at times by Kentwood to obfuscate the
issues. To be clear, Petersen is not challenging the creation of the obligation. Rather, Petersen is
asserting that the obligation, whatever its nature, was extinguished by the GPTA. To make the
analysis of the obligation, it is necessary to determine whether the obligation is an assessment or

a contract, because a different analysis is required based on the nature of the obligation. What is

NV 8+:00:11 T2T0T/€1/9 DOSIN AQ AAATADTY

not permitted is to take the best features from a “contract” analysis and the best features from an
“assessment” analysis and selectively use each featufe whenever it suits one’s purpose. Kentwood
does so repeatedly in its Motion and Brief. |

DISCUSSION

L THE COURT OF APPEALS STRONGLY SUGGESTED THAT PETERSEN HAS
STANDING.

It might be suggested that “law of the case” controls resolution of Kentwood’s “standing’
objection — again raised by Kentwood in its newest motion. The Court of Appeals stated:
“... any standing issue can certainly be entertained more fully and conclusively
on remand. We do note that the special assessment based on the amended
VSADA encumbers plaintiff’s property to the tune of over half a million
dollars.” COA Opinion, page 9.
The Court of Appeals comments were not made in a vacuum. Michigan recognizes that a
party has standing if there is a legal cause of action. Where there is not a cause of action provided
at law, “if the litigant has a special injury or right, or substantial interest, that will be detrimentally

affected in a manner different from the citizenry at large”. Lansing Sch Educ Ass'n v Lansing Bd

of Educ, 487 Mich 349, 372; 792 NW2d 686 (2010).

10
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But even if law of the case did not control, Kentwood’s entire arguments are misdirected
‘toward the proceedings in 2004. Both in oral argument at the Court of Appeals and in the Court
of Appeals Opinion; it is clear that the Court of Appeals has already rejected this misdirection.
Petersen’s Complaint addresses the invalidation effect of the tax foreclosure provisions of the
GPTA — events that occurred in 2015.
However, the allegations in Count IV of the complaint challenge the legal
validity of the amended VSADA. If the amended VSADA and resulting
assessment are void or voidable, the language in MCL 211.78k(5)(c) excepting

future assessment installments from extinguishment becomes irrelevant,
because there is no assessment to enforce. (COA Opinion, page 9).

A. PETERSEN’S CLAIMS ARE NOT BARRED BY EXPRESS WAIVER.

On page 10 of its Brief, Kentwood claims that Petersen’s claims are barred by waiver. In

support of this schizophrenic argument,’® Kentwood reverts to asserting that the VSADA is a
contract — claiming that the VSADA is somehow a “restrictive covenant™ preserved by the GPTA
(Kentwood’s Brief, page 11). The foundation of this claim is Kentwood’s assertion that the
“normal rules of contract interpretation apply.”® The City then goes on to develop a rather detailed
argument that might have had some relevance — if the GPTA had not extinguished the contract on

March 31, 2015. Whether Kentwood does not get it, or simply feigns lack of comprehension, is

unknown. The fact is that whatever the foundation for its waiver argument, Kentwood failed to.

comprehend what the Court of Appeals so clearly did — that such contractual obligations do not
survive a tax foreclosure.

As alleged by plaintiff, Count I'V presented a question of contract law, as shaped
by the construction of provisions in the GPTA. Count IV does not require any

19 Plaintiff understands Kentwood’s desire to force this approach in light of the Court of Appeals adverse ruling in
this case. Yet, Plaintiff would request some intellectual honesty, because on pages 17 and 18 of its Brief, Kentwood
reverts to asserting that the VSADA is an assessment because that was the result upheld in the Damghani unpublished
decision,

2 Kentwood’s Brief, page 10.

11
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findings of fact nor entail the factual underpinnings of taxes; rather, it concerns
the construction of law—contract law and the GPTA. (COA Opinion, page 9.)

... If the amended VSADA and resulting assessment are void or voidable, the
language in MCL 211.78Kk(5)(c) excepting future assessment installments from
extinguishment becomes irrelevant, because there is no assessment to enforce.
(COA Opinion, page 9.)

MCL 211.78k(5) clearly addresses this extinguishment issue.?! Kentwood then makes an
illogical leap of faith to cite the unpublished case of Ferry Beubien LLC v Centurion Place on
Ferry.St Condo Assn.** Ferry Beaubien stands for the proposition that “restrictive covenants” in
a master deed are not extinguished. Of course they are not. But then liens or mortgages are not
restrictive covenants either. The VSADA never uses the term “restrictive covenant’ or “use
restriction.” What the VSADA uses is the term “lien” six times and the term “obligation(s)”
thirteen times. Kentwood blurs over the question that it needs to answer is how the asserted
VSADA is a restriction on use and not an assertion of amounts owed. Kentwood assumes that this
Court d(;es not understand the distinction. Kentwood would have this Court believe that a
mortgage or lien is a “use restriction.”?

But the terminology the GPTA uses is “private deed restrictions.” Kentwood glaringly

glosses over the term. What makes the VSADA “private?” Certainly, neither Kentwood nor Kent

County would meet that definition. Where is the deed that contains the restriction? Attached as .

Exhibit 18 as an example is a restriction arising out of a deed -- a limitation written on a deed to
restrict control, occupancy or property use. Black’s Law Dictionary Free Online 2™ Edition.
Attached as Exhibit 17 is a printout of an article written by Kentwood’s attorneys describing “deed

restrictions.” Notably, the article does not describe a lien as being within the subset of items that

21 Plaintiff more fully develops the extinguishment of contract in its Motion for Summary Disposition,

22 Ferry Beubien LLC v Cemturion Place on Ferry St Condo Assn, unpublished decision of the Michigan Court of
Appeals on December 14, 2017 (Case No. 335571). '

B Kentwood’s Brief page 12, analogy to Ferry Beubien.

12
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fit the definition of a deed restriction. Resorting to a dictionary definition for what is meant by
“deed restriction” was approved in Ferry Beubien , supra:
Black’s Law Dictionary (10th ed) defines “restrictive covenant,” as the term
pertains to real property, as “[a] private agreement, usu. in a deed or lease, that

restricts the use or occupancy of real property, esp. by specifying lot sizes,
building lines, architectural styles, and the uses to which the property may be

put.” _ .
Id. at 3-4.

The entire history of the origins of the VSADA make it clear that it was not intended to
establish use restrictions or other deed restrictions, but was to place a lien on the property to secure
an obligation. Stfipping the property of obligations is the public policy of a tax foreclosure under
the GPTA.

Kentwood then attempts to use the Lakes of the N Ass'n v Twiga P'ship decision to try to
buttress its claim of “private deed restriction.” While citing Twiga, Kentwood omits the Court’s
underlying determination as to the purpose of the GPTA foreclosure process:

. . . In the present case, the GPTA purpose for canceling past due taxes,
assessments, and liens against foreclosed property is "to attract prospective
buyers and ultimately restore the property to the tax rolls." Wayne Co Chief
(Eix;gc;{.)tive v Mayor of Detroit, 211 Mich. App. 243, 247; 535 N.W.2d 199

Lakes of the N Ass'n v Twiga P'ship, 241 Mich App 91, 98; 614 NW2d 682
(2000). ' '

It is clear that the Twiga Court recognized the public purpose in stripping off obligations to
maximize sale value — a concept contradicted by Kentwood’s efforts of leaving a lien (or
reinstating a lien that had been extinguished).

B. THE STATUTE OF LIMITATIONS IS A NON-ISSUE IN THIS CASE OR
OPERATES IN FAVOR OF PETERSEN.

Before discussing where Kentwood’s statute of limitations argument goes off the rails, it

is helpful to identify the assertions made by Kentwood, that Petersen agrees with:

13
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1. Identifying the true nature of the claim is a necessary prerequisite to determining
the correct statute of limitations (Kentwood Brief, page 12);

2. The VSADA was a development agreement — i.e. a contract (Kentwood Brief, page
12);

3. The amendment of the VSADA or “AVSADA” was also a contract (Kentwood
Brief, page 12); ‘

4. The applicable statute of limitations involved those concering contract law
(Kentwood Brief, page 13);

5. The period of limitations runs from the time the claim accrues (Kentwood Brief,
_page 13).

6. The tax foreclosure became effective in March 2015 (Kentwood Brief, page 5).

7. The amendment of the VSADA was entered into in June 2015 (Kentwood Brief,
page 5).

8. Resolution 50-14 was passed July 15, 2014 (Kentwood Brief, pages 4-5).

Then, for some reason, Kentwood inexplicably jumps to the conclusion that the cause of action in
this case arose in 2004. Resolution 50-14 was in July 2014, the tax foreclosure was in March 2015,
and the AVSADA was entered into in June of 2015. The earliest of these dates is July of 2014.
Plaintiff is not challenging anything in 2004. Either a contract or an assessment was created in
2004, a fact which is not being challenged by the Plaintiff.

While making its statute of limitations arguments, Kentwood again attempts to mislead the
Court — and completely misses the point. Kentwood attempts to convince this Court that Petersen
is “challenging the VSADA and a later amendment to that agreement.” (Kentwood’s Brief, page
12.) Petersen is not challenging the validity of the formation of the VSADA — it was validly a

contract or assessment. Petersen’s claim has been: Look at the VSADA - it clearly is a contract.

14
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However, Petersen’s core assertion is that the VSADA was, in the words of the GPTA,
“extinguished.” The VSADA contract existed from the date it was signed in September of 2004
until it was extinguished by the GPTA in March of 2015. After it was extinguished, it no longer
was a valid contract. The term “extinguish” is defined as “To put an end to...To put out, quench,
stifle, as to extinguish a fire or flame...” Black's Law Dictionary, Fourth Edition West Publishing
Company, 1968. The legal definition closely mirrors that used in common language: 1. “To put
out (a fire, etc.) 2. To destroy.” Webster’s New World Dictionary, Modern Desk Edition, Simon

and Schuster. The noun version (“extinguishment”) is defined as “The destruction or cancellation

of a right, power, contract, or estate. The annihilation of a collateral thing or subject in the subject |

itself out of which it is derived...” Black's Law Dictionary, Fourth Edition West Publishing
‘Company, 1968.

In its futile effort to grasp at virtual straws, Kentwood then jockeys around with a number
of different theories. First of all, Kentwood references MCL 205.735(a)(6)?* and attempts to assert
that Petersen’s original Complaint dealt with the tax year 2005. Kentwood again asserts that the
jurisdiction for Petersen’s Complaint is the Tax Tribunal (with its short period of limitations). This
argument can hardly be made in good faith and warrants sanctions as a frivolous pleading.
Kentwood makes up its own facts. First of all, this statutory citation applies to appeals of
assessments. Just two pages earlier in its Brief (page 12), the City admits the VSADA was a

contract.’ Again on page 13, Kentwood admits that contract law is applicable. Why the City

24 Sec. 35a would not even apply based upon Xentwood’s 2005 theory:

(1) The provisions of this section apply to a proceeding before the tribunal that is commenced after December 31,
2006. (emphasis added)

(6) The jurisdiction of the tribunal in an assessment dispute as to property classified under section 34¢ of the general
property tax act ... .

25 An admission that is pretty well mandated by the Court of Appeals® decision in this case.
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even makes reference to this can only be justified as an effort to mislead the Court. The Court of
Appeals in its Opinion stated:

Resolution of Counts I through III requires construction of the GPTA and the
law of tax foreclosure, having nothing to do with the factual underpinnings of
the special assessments. The proceedings, as framed by plaintiff’s complaint,
did not entail plaintiff seeking direct review of a final decision, finding, ruling,
or determination by the city relating to special assessments under the property
tax laws of this state. MCL 205.731(a). Instead, plaintiff sought review of
various GPTA foreclosure provisions and application of those provisions fo the
existing factual circumstances, which is not within the wheelhouse of MTT’s
expertise.

COA Opinion, page 7, emphasis in original.
Besides being internally inconsistent, Kentwood’s theory is barred by “law of the case.”

Law of the case is a rather simple concept that once a decision has been reached on the issue, it is
binding on the parties and courts in ahy subsequent proceeds — whether those proceedings are in
the trial court upon remand or in an appellant court upon a later appeal.

Under the doctrine of the law of the case, if an appellate court has passed on a

legal question and remanded the case for further proceedings, the legal question

thus determined by the earlier appeal will not be differently determined on a

subsequent appeal in the same case were the facts remain materially the same.

The purpose of the law-of-the-case doctrine is primarily to maintain consistency

and avoid reconsideration of matters once decided during the course of a single

continuing lawsuit. Locricchio v Evening News Ass'n, 438 Mich 84, 109; 476

NWw2d 112 (1991).

Bennett v Bennett, 197 Mich App 497, 499-500; 496 NW2d 353 (1992). - -

Next, Kentwood attempts to measure the statute of limitations under MCL 600.5807(9) —

a six-year statute of limitations applicable to breach of contract cases. Again, Kentwood attempts
to measure from 2004. The claim which accrued was the extinguishment of a contract by statute
in 2015. Petersen filed this case in 2016. By any measurement, any date in 2016 falls within six
years of any date in 2015. But again, Kentwood has thrown up an argument without thinking the
theory through. It is Kentwood that is trying to enforce the contract, not Petersen. Petersen has

asserted that the contract was extinguished, whereas Kentwood is claiming it can be enforced —
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but now apparently hoisting itself with its own petard by claiming the statute of limitations on -

enforcement has expired.

Next, Kentwood jumps to MCL 600.5807(5) with a 10-year statute of limitation.
Kentwood then recognizes that that section is applicable' to actions “founded on a covenant in a
deed or mortgage of real estate.” (Kentwood Brief, Page 15). Again, it appears as if Kentwood
doesn’t seem to recognize that it is Kentwood, and not Petersen, that is attempting to enforce an
obligation “founded on a covenant.” It would appear that Kentwood has a second time hoisted
itself with its own petard — admitting that t‘he obligation they seek to enforce is outside of its
asserted 10-year statute of limitations. Kentwood’s argument should bé called out for the silliness
that it really is. This is not an action founded iﬁ a covenant in a deed or a mortgage, but rather
Plaintiff’s claim that such document was extinguished in 2015.
1L KENTWOOD IS INCORRECT — PETERSEN HAS STATED A CLAIM

AND KENTWOOD DID NOT HAVE “AMPLE AUTHORITY TO AMEND THE

VSADA”.

Under its claim that Petersen has failed to state a claim, Kentwood advances a couple of
somewhat vague sub-theories:

1. The City had authority to create a special assessment district; and

2. The City had authority to Amend the VSADA and extend the terms.

Petersen does not contest that Kentwood had authority to create a.special assessment
distﬁct. But the question has to be: Did it? However, Kentwood’s second assertion is, without
' question, false. The beginning of this analysis (both to the VSADA and the AVSADA) has to be
the admission of Kentwood on pages 15 and 16 of its Brief:

“... Section 10.2 states that a detailed procedure for completing the special
assessments is to be set by ordinance. (7d.) That ordinance is Chapter 50 of the
City Code, which requires the City to provide notice and a public hearing,
followed by a resolution "approving the necessary profiles, plans,

specifications, assessment district, and detailed estimates of cost," and further
"directing the 'treasurer to prepare a special assessment roll in accordance with

17
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the city commission's determination and report the special assessment roll to
the city commission for confirmation .... "Id. ...”

On the other hand, Petersen does challenge the validity of the AVSADA. The Court of
Appeals also acknowledge that the challenge to the AVASDA was an entirely different matter.?
The Court of Appeals clearly ruled that Petersen had stated a claim upon which relief can be
granted,?’ yet Kentwood comes back to this rejected claim on page 15 of its Brief.

Kentwood then incorrectly claims that it had discretion to extend the assessment date and

that it did so on July 15, 2014 “before the final installment was due on the special assessment.”

(Kentwood Brief, page 4 — emphasis in original). Kentwood attempts to blur the distinctions

NV 8+:00:11 220T/€1/9 OSIN A4Q AAATADTY

between the VSADA and the amendment to the VSADA, or “AVSADA.” Kentwood’s effort in
this regard is purposeful to obfuscate the critical analysis needed when looking at each of these
documents. Petersen does not challenge the VSADA — only requesting the court determine
whether it is a contract or assessment and extinguished. The Court of Appeals acknowledged
that.?® But it does not suit Kentwood to acknowledge what is law of the case.

This Court should analyze Kentwood’s assertions under both a contract theory and an
assessment theory instead of allowing Kentwood to blur the theories -~ plucking advantageous
points from conflicting theories whenever it suits its purposes:

1. Contract: Kentwood’s justification for its right to use its discretion is contained in the
following sentence “However, under paragraph 2.(e) of the Terms and Conditions section
of the VSADA, which address terms for the special assessment, the agreement expressly
reserved to the City via authority, through resolution, to establish final terms for the special

assessment district “in its discretion.” (Kentwood Brief, page 4). The important part of
this statement is Kentwood’s agreement that “the agreement expressly reserved to the City

26 “However, the allegations in Count IV of the complaint challenge the legal validity of the amended VSADA. If
the amended VSADA and resulting assessment are void or voidable, the language in MCL 211.78k(5)(c) excepting
future assessment installments from extinguishment becomes irrelevant, because there is no assessment to enforce.”
COA Opinion, page 9.

27 “The legal validity of the amended VSADA must be addressed and resolved on remand.” COA Opinion, page 10.

28 “Instead, plaintiff sought review of various GPTA foreclosure provisions and application of those provisions 7o
the existing factual circumstances ...” COA Opinion, page 7.
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via authority....” Thus, Kentwood’s own pleadings establish that this is an extension
relying on contract — and thus extinguished in the same form and fashion as the contract
upon the tax foreclosure.

2. Assessment Analysis: Kentwood provides no assessment analysis, but a review of
Kentwood’s Ordinances establishes that the change could not have occurred as an
assessment. Section 50.10 concludes with the following statement “Such roll shall have
the date of confirmation endorsed thereon and shall, from that date, be final and conclusive
for the purpose of the improvement to which is applies, subject only to adjustment to
conform to the actual cost of the improvement, as provided in Section 50-14.” A quick
review of Section 50-14 illustrates its very limited application. Section 50-14 provides for
additional assessment or refunds but mandates that such calculations be done “within 60
days after the completion of each local public improvement...”. Furthermore, the 2014
Resolutions expressly disclaim confirmation (re-confirmation) of the roll — obviously
taking it outside of the assessment process specified in Kentwood’s own statutes.?®
Thus, it is clear that Kentwood’s resolution in 2014 was contractual. Being contractual,
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the AVSADA was extinguished by the tax foreclosure in March of 2015. Further hampering 7
Kentwood’s theory is that it did not appeal the following finding of the trial court:

The Defendants have stated, both on the record and in brief form, that they are

only pursuing collection of the Voluntary Special Assessment/Development

Agreement installments referenced in Plaintiff's Count II. This assessment was

amended after the foreclosure.

July 7, 2017 Opinion, page 5.

Kentwood further confuses its claim by discussing another case it was involved with. In

doing so, on page 15 of its Brief, Kentwood again speaks out of both sides of its mouth.3? It cites
the unpublished case of Damghami v City of Kentwood which addressed completely different

issues. In the Damghami decision, the Court was addressing a critically different factual situation

where the foreclosure sale had occurred a year earlier — i.e. before the 10-year period of the

2Should Kentwood attempt to argue that this project is a single lot special assessment under Section 50-19, the
* argument meets with a similar fate. Section 50-19(g) states as follows: “Confirmation of roll. After the hearing, the
city commission may confirm such special assessment roll, with any corrections that were made, and the city clerk
shall endorse the date of confirmation and, upon confirmation, the roll shall be final and conclusive.” Notably, for a
single lot special assessment, there is no adjustment permitted under Section 50-14.

30 While making its arguments supposedly based on contract, Kentwood suddenly attempts to reference the Damghani
decision to suggest that the Court of Appeals panel that decided the Petersen appeal was wrong.
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VSADA and any asserted special assessment had lapsed. In this case, the tax foreclosure occurred
after the 10-year assessment had run. Additionally, Damghami is an unpublished decision. More
importantly, Kentwood overtly misrepresents the finding of Damghami. The Damghami Court
did not hold that the “City had ample authority — to enter into the VSADA and the amendment
thereto.” (Kentwood Brief, page 15). Indeed, no amendment was even in play in the Damghami
case. Then in a stroke of magic, Kentwood switches to an assertion of special assessments stating
“thus the future installments of the valid special assessment were not extinguished by the
foreclosure and remain valid” (Kentwood Brief, page 15) — apparently forgetting that Kentwood
was arguing for the validity of the AVSADA as a contract in this case and not a special assessment.

Obviously, Kentwood relishes its partial success in the unpublished case of Damghami.
Equally obviously, the case has no applicability because Petersen was not a participant in the
Damghami litigation. However, more damaging to Kentwood’s attempt to draw anything from
the Damghami decision is the fact that the Court of Appeals has ruled in this case. The published
decision in this case is controlling on all other panels. More importantly, the doctrine of law of
the case binds Kentwood to the decision made by the Court of Appeals in this case — and not in
any other. Even if the facts were not different, law of the case binds the‘ Defendants and this Court.

Kentwood then finishes its Brief by asserting that, in spite of the provisions of the GPTA,
it was authorized to amend the VSADA. In support of its arguments that it was authorized to do
the amendment, the City’s argument fails for two reasons:

1. Both the amendment of the VSADA and the City’s resolution expressly draws its
authority from the contractual provisions of the VSADA — a document that was extinguished.

2. Kentwood willfully misquotes from the applicable City Code. Kenwood attaches
as Exhibit 8_refere1_1ce to what it refers to as relevant portions of the city charter and ordinances.

Kentwood does this despite that its attention has previously been drawn to the fact that the cited
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ordinances were not in existence at the time. In fact, it is known thaf Section 10-1 reads quite
differently.>' The brevious version of that Section is Exhibit 16.

Plaintiff does not question the authority of the City to create a special assessment district
out of the Home Rule Cities Act but referencing the provisions of the City Code for initiating a
valid special assessment district is, at best, ared herring. Kentwood references the current Section
50.12 ending its quotation on page 16 of its Brief. But Kentwood blurs the end of Section 50.12
which ends with the phrase “and report the special assessment roll to the city commission ‘@

confirmation” (emphasis added). Both the agreement and the 2015 resolutions specifically
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disavow confirmation or re-confirmation:

“Without modifying the confirmation date of the special assessment rolls ...”
(Exhibit 10, Section 4); and

~ “Without re-confirming the District’s special assessment roll ...” (Exhibit 10,
paragraph J).

Interestingly, Kentwood references both resolution 50-14 and the amended agreement on
page 17 of its Brief indicating that “County and City entered into the Amendment, which specified
that the property remained subject to the VSADA.” That is a rather meaningless statement since
the VSADA had been extinguished previously. As noted, Kentwood admits that this action
occurred after the tax foreclosure in March of 2015.

If Plaintiff wished to avoid application of law of the case, it was obligated to seek further
review by the Michigan Supreme Court — something it did not attempt to do. The tax foreclosure
having occurred after the 10-year period set by either resolution in 2014 or contract in 2014, the

obligation was extinguished by operation of law.

31 Chapter 10 in 2004 addressed “Animals” and not special assessments. However, Chapter 50 did address special
assessments. See Exhibit 16.

21

0059b



RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSITION

SUMMARY

Plaintiff, not Defendants, are entitled to summary disposition. Pursuant to MCR 2.116(1),

Plaintiff is entitled to summary disposition at this time.

VISSER AND ASSOCJATES, PLLC
-

Dated: July// 2019

Donald R. Visser (P27961)
Attorneys for Plaintiff

PROOF OF SERVICE

A copy of this document was served upon all parties of
record by delivery or U.S. Mail on July | &_ , 2019,
pursuant to MCR 2.107(C).

Yoty AT

llyA Eefsting) ©
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STATE OF MICHIGAN

COURT OF APPEALS

PETERSEN FINANCIAL LLC, FOR PUBLICATION
November 20, 2018
Plaintiff- Appellant, 9:10 am. :
v No. 339399
Kent Circuit Court
CITY OF KENTWOOD and KENT COUNTY LCNo. 16-011820-CH
TREASURER,
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. Defendants-Appellees.

Before: MURPHY, P.J., and O’CONNELL and BECKERING, JJ.

MURPHY, P.J.

Plaintiff appeals as of right the. circuit court’s order granting summary disposition in
favor of defendants City of Kentwood (the city) and Kent County Treasurer (the county
treasurer) in this action involving claims related to the impact of tax foreclosure proceedings on
special assessment agreements entered into by the city, which assessments were payable in
installments and had encumbered real property purchased by plaintiff at a tax foreclosure sale.
Plaintiff maintained that the judgment of foreclosure extinguished all special assessments
connected to the property. The circuit court determined that it lacked subject-matter jurisdiction
with respect to four of the five counts in plaintiff’s complaint, which sought declaratory relief
regarding three of the underlying special assessment agreements, plus an amended version of one
of those agreements. The court found that the Michigan Tax Tribunal (MTT) had exclusive
jurisdiction over those four counts. The circuit court also summarily dismissed the fifth count of
plaintiff’s complaint that alleged slander of title predicated on special assessment liens and
demands for payment that effectively clouded title. The court concluded that the city and the
county treasurer were shielded by governmental immunity on the slander of title claim. We hold
that the four counts dismissed for lack of subject-matter jurisdiction were within the jurisdiction
of the circuit court, not the MTT, because they did not implicate the MTT’s fact-finding purpose
and expertise but solely presented questions of law. And, for reasons elaborated on below, we
remand for entry of an order providing plaintiff with declaratory relief on two of the counts and

-1-
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for further proceedings on the remaining two counts.! We further hold that plaintiff’s argument
that the circuit court erred in dismissing the slander of title count on the basis of governmental
immunity is unavailing. Accordingly, we affirm in part and reverse and remand in part.

This case concerns real property located within the city. Starting in 2004, the city and the
property owner, along with others, entered into various special assessment agreements relative to
several infrastructure improvements that were to benefit the property for purposes of a planned
unit development.2 These agreements, which were recorded and involved the property owner
making installment payments to the city, indicated that the contractual obligations contained
therein constituted covenants that ran with the land and bound all successors in title. The city
commission adopted multiple resolutions associated with the agreements and prepared and
confirmed special assessment rolls for the improvements. Eventually, the property owner failed
to pay the special assessments, a tax foreclosure action was commenced, a judgment of
foreclosure was entered, the property owner failed to redeem the property or appeal the
judgment, and title vested absolutely in the county treasurer, as the foreclosing governmental
unit. Subsequently, at a tax foreclosure sale, the county treasurer conveyed the property to
plaintiff pursuant to a quitclaim deed.

Over one year later, plaintiff filed its complaint against defendants, alleging that under
the General Property Tax Act (GPTA), MCL 211.1 et seq., its “purchase was free and clear from
all liens except any future installments of special assessments.” Plaintiff asserted that despite the
fact that title by fee simple absolute was conveyed to plaintiff in the tax foreclosure sale, the city
continued to cloud the property’s title “by improperly attempting to revive past installments for
special assessments as well as contractual obligations that were extinguished upon the final
Judgment of Foreclosure.” Plaintiff complained that defendants “wrongfully attempted to recoup
past due special assessment installments and continue[d] to charge Plaintiff for the same.”
Plaintiff insisted that under the GPTA, all previously owed special assessment installments were
extinguished by the judgment of foreclosure and that the county treasurer lacked the authority to
deviate from the GPTA mandates. '

As indicated earlier, the first four counts of plaintiff’s complaint each sought declaratory
relief with respect to a particular special assessment agreement. Count I pertained to a deferred
assessment agreement, which, according to plaintiff, was scheduled to be paid off in full eight
years prior to the tax foreclosure; therefore, any debt owed for unpaid installments was
extinguished by the judgment of foreclosure. Count II concerned a voluntary special
assessment/development agreement (VSADA), which plaintiff alleged was to be paid off within
10 years under the language of the special assessment roll, and which date had elapsed prior to
the entry of the judgment of foreclosure. Therefore, any accrued debt for nonpayment was

! The latter two counts ultimately concern the single question regarding the enforceability of the
special assessment arising out of the amended version of one of the special assessment
p g D

agreements.

% The property consisted of 300 acres, only a portion of which was ultimately purchased by
plaintiff at the tax foreclosure sale.
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extinguished by the foreclosure judgment. Count III regarded a landscape/irrigation agreement,
and plaintiff alleged that the termination date was eight years from the confirmation of the
special assessment roll and that the last scheduled date for an installment payment date had
passed before the tax foreclosure proceedings. Thus, according to plaintiff, the debt owed on the
unpaid balance was extinguished by the judgment of foreclosure. Count IV pertained to an
amended VSADA,’ presenting a somewhat different issue than that posed in the first three
counts. - The amended VSADA was not executed by the prior property owner, but was an
agreement between the city and the county treasurer that was signed after title had vested with
the county treasurer but before plaintiff acquired its interest. In Count IV, plaintiff alleged that
“[tThere was no authority for the Defendants to enter into the [amended] . . . VSADA in an
attempt to restore an assessment that had been voided by the GPTA.” Plaintiff claimed that this
agreement was not supported by any consideration and that it was against public policy. Finally,
in regard to Count V, plaintiff alleged a cause of action for slander of title, seeking money
damages. Plaintiff contended that defendants had maliciously and falsely continued to “assert
that substantial special assessments exist on the Subject Property.” Plaintiff maintained that
defendants® “‘assertions have been published, as the installments claimed owing on the special
assessments appear in title work, the public tax records, and in instruments recorded with the
Kent County Register of Deeds.” Plaintiff alleged that defendants’ misrepresentations had
rendered the property “unmarketable for its true value.”

On competing motions for summary disposition, the circuit court, with respect to Counts
I through IV, agreed with defendants’ position that plaintiff was challenging the nature and
imposition of the special assessments and, therefore, the MTT had exclusive jurisdiction over
those counts. We note that the city, as confirmed in defendants’ appellate brief, “was not
seeking to collect the Deferred Assessment or the Landscape Irrigation Agreement[*] with
respect to the Subject Property.” The circuit court rejected all of plaintiff’s arguments regarding
subject-matter jurisdiction. The circuit court also proceeded to rule:

Even if the court were persuaded that Plaintiff’s claims fall within the
GPTA, Plaintiff’s position is fatally flawed. A foreclosure under the GPTA
specifically states that it extinguishes all liens against the property, including any
lien for unpaid taxes or special assessments, except future installments of special
assessments. MCL 211.78k(5)(c).[’] The Defendants have stated, both on the

3 This was an amendment and extension of the agreement covered by Count II of plaintiff’s
complaint.

* These are the agreements referenced, respectively, in Counts I and IIT of plaintiff’s complaint.

5 We note that MCL 211.78k(5)(c) provides that a circuit court’s final judgment of foreclosure
shall specify, in part, as follows:

That all liens against the property, including any lien for unpaid taxes or
special assessments, except future installments of special assessments and liens
recorded by this state or the foreclosing governmental unit pursuant to the natural
resources and environmental protection act, 1994 PA 451, MCL 324.101 to
324.90106, are extinguished, if all forfeited delinquent taxes, interest, penalties,

3-
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record and in brief form, that they are only pursuing collection of the Voluntary
Special  Assessment/Development Agreement installments referenced in
Plaintiff’s Count II. This assessment was amended after the foreclosure [see
Count IV of plaintiff’s complaint]. Moreover, it addresses future installments that
will be collected until 2024. Therefore, the foreclosure sale does not operate to
extinguish the installments.

The court is also not persuaded by Plaintiff’s claims that the assessment is
actually a contract. As more full[y] discussed in subsection “a” of this opinion,
the issue of whether the assessment is actually a contract is for the MTT to
determine. However, the court notes that Plaintiff is not a party to the
assessment/contract and likely lacks standing to challenge it. Additionally, the
forming document states “the parties agree that, to the extent not otherwise
prohibited by law, the jurisdiction and venue for any such dispute shall be solely
with the state courts located in Kent County, Michigan.” . . . As discussed above,
the MTT has exclusive jurisdiction over this matter. A contract cannot establish or
alter jurisdiction. '

In regard to Count V, slander of title, the circuit court ruled that the claim constitutes a
tort that is covered by governmental immunity and that none of the statutory exceptions to
immunity applied. Accordingly, the circuit court denied plaintiff’s motion for summary
disposition and granted defendants’ summary disposition motion under MCR 2.116(C)(4) and

(-

We review de novo a circuit court’s ruling on a motion for summary disposition. Winkler
v Marist Fathers of Detroit, Inc, 500 Mich 327, 333; 901 NW2d 566 (2017). “We likewise
review de novo questions of subject matter jurisdiction[.]” Id. “Further, the determination
regarding the applicability of governmental immunity and a statutory exception to governmental
immunity is a question of law that is also subject to review de novo.” Snead v John Carlo, Inc,
294 Mich App 343, 354; 813 NW2d 294 (2011). Under MCR 2.116(C)(4), summary disposition
is warranted when “[t]he court lacks jurisdiction of the subject matter.” See also Winkler, 500
Mich at 333. Under MCR 2.116(C)(7), summary disposition is appropriate when a claim is
barred based on “immunity granted by law.” See also Snead, 294 Mich App at 354.

Subject-matter jurisdiction concerns the right of an adjudicative body to exercise judicial
power over a class of cases; not the particular case before it, but rather the abstract power to try a
case of the kind or character of the one pending. Winkler, 500 Mich at 333. The question of
jurisdiction is not dependent on the truth or falsity of the allegations, but upon their nature.
Wayne Co v AFSCME Local 3317, __Mich App __, ;__ NW2d__ (2018);slipop at 11. The

and fees are not paid on or before the March 31 immediately succeeding the entry
of a judgment foreclosing the property under this section, or in a contested case
within 21 days of the entry of a judgment foreclosing the property under this
section.
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inquiry into subject-matter jurisdiction is determinable at the commencement of a case, not its
conclusion. Id. There is a vast difference between want of jurisdiction, in which case a court
has no power whatsoever to adjudicate the matter, and an error in the exercise of undoubted
jurisdiction, in which case the court’s action is not void, even though it may be subject to direct
attack on appeal. 1d.

“Circuit courts have original jurisdiction to hear and determine all civil claims and
remedies, except where exclusive jurisdiction is given in the constitution or by statute to some
other court or where the circuit courts are denied jurisdiction by the constitution or statutes of
this state.” MCL 600.605; see also Const 1963, art 6, § 13 (“The circuit court shall have original
jurisdiction in all matters not prohibited by law[.]”). With respect to the MTT, it has “exclusive
and original jurisdiction” over “[a] proceeding for direct review of a final decision, finding,
ruling, determination, or order of an agency relating to assessment, valuation, rates, special
assessments, allocation, or equalization, under the property tax laws of this state.” MCL
205.731(a) (emphasis added). In Hillsdale Co Senior Servs, Inc v Hillsdale Co, 494 Mich 46,
53; 832 NW2d 728 (2013), our Supreme Court extrapolated four elements from MCL
205.731(a), observing:

Thus, for the tribunal to have jurisdiction pursuant to MCL 205.731(a),
four elements must be present: (1) a proceeding for direct review of a final
decision, finding, ruling, determination, or order; (2) of an agency; (3) relating to
an assessment, valuation, rate, special assessment, allocation, or equalization; (4)
under the property tax laws. Where all such elements are present, the tribunal's
jurisdiction is both original and exclusive.

“The divestiture of jurisdiction from the circuit court is an extreme undertaking[;]”
however, “the Tax Tribunal Act[, MCL 205.701 et seg.,] clearly evidences a legislative intention

8 MCL 600.601(1) provides:

The circuit court has the power and jurisdiction that is any of the
following:

(a) Possessed by courts of record at the common law, as altered by the
state constitution of 1963, the laws of this state, and the rules of the supreme
court.

(b) Possessed by courts and judges in chancery in England on March 1,
1847, as altered by the state constitution of 1963, the laws of this state, and the
rules of the supreme court. '

(c) Prescribed by the rules of the supreme court.
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 that the circuit court not have jurisdiction over matters within the tribunal's exclusive
jurisdiction.” Wikman v City of Novi, 413 Mich 617, 645; 322 NW2d 103 (1982).

MCL 205.731(a) expressly references “special assessments,” and a special assessment “is
a specific levy designed to recover the costs of improvements that confer local and peculiar
benefits upon property within a defined area.” Kadzban v City of Grandville, 442 Mich 495,
500; 502 NW2d 299 (1993). “In contrast to a tax, a special assessment is imposed to defray the
- costs of specific local improvements, rather than to raise revenue for general governmental
purposes.” Id. The Tax Tribunal Act grants the MTT “exclusive jurisdiction over . . . [a]
proceeding seeking direct review of the governmental unit’s decision concerning a special
assessment for a public improvement.” Wikman, 413 Mich at 626.

We conclude that the particular allegations in Counts I through III of plaintiff’s complaint
squarely presented a legal question regarding the effect of a tax foreclosure judgment on overdue
special-assessment installment payments; it is a pure issue of statutory construction. In Romulus
City Treasurer v Wayne Co Drain Comm’r, 413 Mich 728, 737-738; 322 NW2d 152 (1982), the
Supreme Court described the composition of the MTT and the relevance of that composition,
explaining:

The tribunal that was created to exercise such jurisdiction was labeled a
“quasi-judicial agency,” whose membership is to be comprised of persons with
various specified qualifications. Of the seven members, two must be attorneys
with experience either in property tax matters or in judicial or quasi-judicial
office. One member must be a certified assessor; one, an experienced professional
real estate appraiser; and one, a certified public accountant with experience in

state-local tax matters. . . . [Plersons who are not members of any of the
enumerated disciplines are required to have experience in state or local tax
matters.

The expertise of the tribunal members can be seen to relate primarily to
questions concerning the factual underpinnings of taxes. In cases not involving
special assessments, the tribunal's membership is well-qualified to resolve the
disputes concerning those matters that the Legislature has placed within its
jurisdiction: assessments, valuations, rates, allocation and equalization. In special
assessment cases, the tribunal is competent to ascertain whether the assessments
are levied according to the benefits received. Although the tribunal, in making its
determinations, will make conclusions of law, the matters within its jurisdiction
under MCL 205.731 most clearly relate to the basis for a tax . . . . [Citations
omitted; emphasis added.]

In Joy Mgt Co v Detroit, 176 Mich App 722, 728; 440 NW2d 654 (1989), overruled in
part on other grounds by Detroit v Walker, 445 Mich 682, 697 n 20 (1994), this Court noted that
the MTT’s “primary functions are to find facts,” where its expertise chiefly relates “to questions
concerning the factual underpinnings of taxes.” The Joy Mgt Co panel ruled:

In the instant case, plaintiff has not challenged a final decision regarding
valuation, rates, allocation or assessment, nor is plaintiff asking for a refund or a
redetermination of a tax. Rather, plaintiff has challenged the legality of

-6-
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the method used by defendant to enforce collection of the property taxes.
Resolution of this issue depends not on findings of fact, but on conclusions of law
based upon the construction of [MCL 211.47]. This is clearly within the scope of
the circuit court's jurisdiction. Thus, the trial court did not err by denying
defendant's motion for summary disposition pursuant to MCR 2.116(C)(4), lack
of subject-matter jurisdiction. [Joy Mgt Co, 176 Mich App at 728-729.]

In In re Petition of the Wayne Co Treasurer for Foreclosure, 286 Mich App 108, 112~
113; 777 NW2d 507 (2009), this Court indicated that when a “challenge does not require any
findings of fact, but rather only construction of law—where no factual issues requiring the
tribunal’s expertise are present—the circuit court has jurisdiction to consider the issue.” The
Court observed that this “reasoning applies to any challenge to a tax assessment based not on the
validity of the assessment per se, but on peripheral issues relevant to enforcing a tax
assessment.” Id. at ]13. : '

Here, our review of Counts I through III of plaintiff’s complaint reveals that plaintiff is
not challenging the factual basis or the amount of the underlying assessments arising from the
special assessment agreements; rather, plaintiff takes issue with the continuing enforceability of
the assessments, at least in regard to outstanding past due installments, in light of the tax
foreclosure, arguing that past debt was extinguished by the judgment of foreclosure. It is
important to keep in mind that, even though plaintiff’s arguments at the summary disposition
stage may have deviated somewhat from the allegations in its complaint, it is the nature of those
allegations alone that govern our resolution of whether the circuit court has subject-matter
Jjurisdiction. Grubb Creek Action Comm v Shiawassee Co Drain Comm’r, 218 Mich App 665,
668; 554 NW2d 612 (1996) (“A court’s subject-matter jurisdiction is determined only by
reference to the allegations listed in the complaint.”); see also Reynolds v Robert Hasbany, MD
PLLC, 323 Mich App 426, 431; 917 NW2d 715 (2018); Trost v Buckstop Lure Co, Inc, 249
Mich App 580, 586; 644 NW2d 54 (2002); Luscombe v Shedd’s Food Prod Corp, 212 Mich App
537, 541; 539 NW2d 210 (1995). Resolution of Counts I through III requires construction of the
GPTA and the law of tax foreclosure, having nothing to do with the factual underpinnings of the
special assessments. The proceedings, as framed by plaintiff’s complaint, did not entail plaintiff
seeking direct review of a final decision, finding, ruling, or determination by the city relating to
special assessments under the property tax laws of this state. MCL 205.731(a). Instead, plaintiff
sought review of various GPTA foreclosure provisions and application of those provisions fo the
existing factual circumstances, which is not within the wheelhouse of MTT’s expertise. In
Counts I through IIT, there is no allegation challenging the amount or the basis of a contractually-
created special assessment, nor is there an allegation that an improvement did not benefit the

" property in correlation to the cost of the improvement. Counts I through III of plaintiff’s
complaint did not trigger the MTT’s original and exclusive jurisdiction.

NV 8+:00:11 T2T0T/€1/9 DOSIN AQ AAATADTY

With respect to the deferred assessment agreement addressed in Count I and the
landscape/irrigation agreement challenged in Count III, defendants, as recognized by the circuit
court, maintained that the city does not seek to recover or hold plaintiff responsible for any
amounts owing under those agreements/assessments. In light of this position, and given our
ruling on subject-matter jurisdiction, we deem the appropriate course of action to be a remand to
the circuit court for entry of declaratory relief in favor of plaintiff on those two counts, making
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clear that plaintiff owes nothing in regard to those agreements/assessments, nor is plaintiff’s-

property to be subject to any lien or encumbrance connected to the two agreements/assessments.

With respect to Count II and the VSADA and the amendment of the VSADA post-
foreclosure judgment but pre-foreclosure sale, which amended agreement is addressed in Count
IV of plaintiff’s complaint, it is necessary to examine the record in more detail. The VSADA
was entered into in 2004, and it provided that “[t]he term of the special assessment will not
exceed ten (10) years.” The VSADA further stated that it “shall be effective as of the date first
written above and shall remain in effect until all the obligations of the Owner under this
Agreement have been met.” Additionally, the VSADA provided that “the final amount of any
special assessment, the term of years for the special assessment and similar matters associated
with the establishment of a special assessment district for the Owner-Contracted Infrastructure
Improvements will be determined by resolution of the City Commission in ifs discretion.”
(Emphasis added.)

: A resolution adopted by the city on July 15, 2014, indicated that a balloon payment
totaling $403,620 was due on September 7, 2014, under the VSADA. The resolution, referring
back to the city’s right to exercise its discretion as stated in the VSADA, further provided:

Without re-confirming the District’s special assessment roll, the City
Commission has determined that extending the term of the special assessment for
one additional year [September 7, 2015] is in the public interest in order to allow
the owner of the Property an opportunity to cause the balloon payment to be made
and to bring the taxes and special assessment on the Property current, to make the
Property more marketable, and to enhance economic development opportunities
within the City.

On March 6, 2015, before the expiration of the one-year extension adopted by the city,
the judgment of foreclosure was entered, vesting title in the county treasurer. The judgment
became final and unappealable on April 1, 2015. In June 2015, the city and the county treasurer
entered into the amended VSADA. The amended VSADA recited the history of the original
VSADA, noted the foreclosure proceedings, referenced the language, quoted above, found in the
city’s resolution adopted in July 2014, acknowledged the balance of $403,620, and set forth a
payment structure requiring nine annual payments of $54,000 starting on September 7, 2015,
with a final payment of $48,307 due on September 7, 2024. The amended VSADA also
provided:.

The parties acknowledge and agree that the City, consistent with the terms
of the [VSADA] and City Ordinance No. 4-67, as amended, has reserved to itself
the right to extend the term of years for payment of the above-described special
assessment without changing the date of the confirmation of the Roll or exposing
the City to a challenge of the special assessment or Roll, as amended, and that it is
the parties’ intent that all challenges, claims or causes of action to any special
assessment associated with the Property or the Roll are released and waived by
the [county treasurer], its successors and assigns as against the City.

The amended VSADA was recorded with the register of deeds on June 23, 2015. In
November 2015, plaintiff purchased the property at the tax foreclosure sale for $36,500.
-8-
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We have already determined that the circuit court has subject-matter jurisdiction over
Count II of the complaint concerning the VSADA, standing on its own. And we now hold that
the circuit court also has subject-matter jurisdiction over Count IV of the complaint pertaining to
the amended VSADA. With respect to Count IV, as stated earlier, plaintiff alleged that “[t]here
was no authority for the [d]efendants to enter into the [amended] . . . VSADA in an attempt to
restore an assessment that had been voided by the GPTA.” Plaintiff asserted that the amended
VSADA was not supported by any consideration and that it was against public policy.
Regardless of the substantive soundness of plaintiff’s argument, Count IV effectively alleged the
creation or existence of a legally invalid contract that gave rise to a special assessment or the
extension of a special assessment, resulting in an encumbrance on plaintiff’s property.

The MTT does not have subject-matter jurisdiction over contract disputes simply because
the substance of the contract regards special assessments. In Highland-Howell Dev Co, LLC v
Marion Twp, 469 Mich 673, 677-678; 677 NW2d 810 (2004), our Supreme Court, after citing
and quoting the language from Romulus City Treasurer that we alluded to earlier, ruled:

While the Tax Tribunal's membership is particularly competent to resolve
-disputes related to the basis for and amounts of taxes, its membership is not
qualified to resolve common-law tort or contract claims. Clearly, this supports our
conclusion that the Legislature did not intend the Tax Tribunal's exclusive
jurisdiction to encompass matters outside the realm of those tax matters specified
in the statute.

As alleged by plaintiff, Count IV presented a question of contract law, as shaped by the
construction of provisions in the GPTA. Count IV does not require any findings of fact nor
entail the factual underpinnings of taxes; rather, it concerns the construction of law—contract
law and the GPTA. Therefore, the circuit court and not the MTT has jurisdiction over Count I'V.

That conchided, we must nonetheless continue our analysis, because the circuit court
supplemented its jurisdictional ruling with a determination that plaintiff’s action was fatally
flawed even if the court had subject-matter jurisdiction. The circuit court first found that the
judgment of foreclosure was entered before the amended VSADA was executed. And therefore,
pursuant to MCL 211.78k(5)(c), future installments of a special assessment are at issue, which
necessarily could not have been extinguished by the foreclosure judgment. The court’s ruling
assumes the soundness and validity of the amended VSADA from which the special assessment
arose. However, the allegations in Count IV of the complaint challenge the legal validity of the
amended VSADA. If the amended VSADA and resulting assessment are void or voidable, the
language in MCL 211.78k(5)(c) excepting future assessment installments from extinguishment
becomes irrelevant, because there is no assessment to enforce.

The circuit court next observed that plaintiff was not a party to the amended VSADA and
thus “likely lacks standing to challenge it.” We do not find this language to reflect a conclusive
ruling on standing, and any standing issue can certainly be entertained more fully and
conclusively on remand. We do note that the special assessment based on the amended VSADA
encumbers plaintiff’s property to the tune of over half a million dollars. The circuit court did not
address the allegations in Count IV of plaintiff’s complaint that the amended VSADA was
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invalid because there was a lack of consideration and because it violated public policy. The legal
validity of the amended VSADA must be addressed and resolved on remand.

Finally, with respect to Count V, the circuit court summarily dismissed the claim based
on governmental immunity. In Moraccini v City of Sterling Hts, 296 Mich App 387, 391-392;
822 Nw2d 799 (2012), this Court set forth the basic analytical framework concerning
governmental immunity:

Except as otherwise provided, the governmental tort liability act (GTLA),
MCL 691.1401 et seq., broadly shields and grants to governmental agencies
immunity from tort liability when an agency is engaged in the exercise or
discharge of a governmental function. MCL 691.1407(1); Duffy v Dep’t of
Natural Resources, 490 Mich 198, 204; 805 NW2d 399 (2011); Grimes v Dep’t of
Transp, 475 Mich 72, 76-77; 715 NW2d 275 (2006). “The existence and scope of
governmental immunity was solely a creation of the courts until the Legislature
enacted the GTLA in 1964, which codified several exceptions to governmental
immunity that permit a plaintiff to pursue a claim against a governmental
agency.” Duffy, 490 Mich at 204. A governmental agency can be held liable under
the GTLA only if a case falls into one of the enumerated statutory exceptions.
Grimes, 4715 Mich at 77; Stanton v Battle Creek, 466 Mich 611, 614-615; 647
NW2d 508 (2002). . . . This Court gives the term “governmental function” a broad
interpretation, but the statutory exceptions must be narrowly construed. [Citation
omitted.]

NV 8+:00:11 T2T0T/€1/9 DOSIN AQ AAATADTY

“[T)he burden. . . fall[s] on the governmental employee to raise and prove his entitlement
to immunity as an affirmative defense.” Odom v Wayne Co, 482 Mich 459, 479; 760 NW2d 217
(2008). But “[a] plaintiff filing suit against a governmental agency must initially plead his
claims in avoidance of governmental immunity.” Id. at 478-479.

The sole argument posed by plaintiff on appeal is that defendants were not engaged in the
exercise or discharge of a governmental function when attempting to collect an extinguished
obligation. This argument lacks merit, failing to appreciate the difference between having the
authority to generally engage in a particular governmental function and the negligent, improper,
or wrongful performance of the authorized function. A “governmental function” is defined as
“an activity that is expressly or impliedly mandated or authorized by constitution, statute, local
charter or ordinance, or other law.” MCL 691.1401(b).

A “city may in its charter provide . . . [flor assessing and reassessing the costs, or a
portion of the costs, of a public improvement to a special district.” MCL 117.4d(1)(a). The
Kentwood Code of Ordinances (KCO) grants the city authorization to impose special
assessments. See KCO, § 10.1; KCO, § 50-2 (“The whole cost, or any part thereof, of any local
public improvement may be defrayed by special assessment upon the lands especially benefitted
by the improvement in the manner provided in this chapter.””). Furthermore, KCO, § 50-13
authorizes the creation of liens relative to special assessments, providing that “[s]pecial
assessments . . . shall become a personal obligation to the city . . . and, until paid, shall be and
remain a lien upon the property assessed . . . .” Indeed, MCL 211.78k(5)(c) (see footnote 5 of
this opinion), which plaintiff cites in its complaint as supporting extinguishment of existing

-10-
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special assessments, recognizes the authority of governmental entities to record liens against
property for special assessments.

In light of the authorities, the city was plainly engaged in the exercise and discharge of a
governmental function for purposes of MCL 691.1407(1) and governmental immunity with
respect to the special assessments at issue, their collection, and the resulting recorded liens.
Plaintiff’s argument simply challenges the specific manner in which the city carried out the
governmental functions, alleging that the city clouded plaintiff’s title by improperly attempting
to collect payment on special assessments, making payment demands, and allowing recorded
instruments to remain in place, where the special assessments had been extinguished. In
determining whether a governmental agency was engaged in the exercise of a governmental
function, the focus must be on the general activity, not the particular conduct involved at the time
the alleged tort was committed. Tate v Grand Rapids, 256 Mich App 656, 661; 671 NW2d 84
(2003). The improper performance of an activity authorized by law is, regardless of the
impropriety, still authorized for purposes of the governmental function test. Richardson v
Jackson Co, 432 Mich 377, 385; 443 NW2d 105 (1989). A governmental agency is not engaged
in the exercise or discharge of a governmental function when it lacks the legal authority to
perform the activity “in any manner.” Id. at 387. Such is not the situation in the instant case.
Plaintiff has not established that the circuit court erred in summarily dismissing plaintiff’s claim
for slander of title.

Affirmed in part, and reversed and remanded in part for further proceedings. We do not
retain jurisdiction. No party having fully prevailed on appeal, we decline to award taxable costs
under MCR 7.219. '

/s/ William B. Murphy
/s/ Peter D. O'Connell
/s/ Jane M. Beckering

-11-
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Notice of Jadgement of Foreclosure -

Wickipan Department ol Tressory
I 3-04)

Required by seotinn 78k{8) of The General Property Tax Act, 1893 PA 206, as smended, MCL 211L.78K(E).

On March 6, 2015, in Civil Action No. 14-05292-CZ, in the Circuit Court of Kent County,
the Kent County Treasurer entered a Fadgement of Foreclosure in the Matter of the Petition of the County

Treasurer against the property described below, vesting absolute title to the real property in the Connty of Kent,

by the Kent County Treasurer, as provided by Section 78k of The General Property Tax Act,

1893 PA 206, as amended, MCL-211.78k, if not redeemed by April 1, 2015. Under the General Pmpcrty Act, .

the Judgement of Foreclosure became final and unappealable on Apnl 1, 2015.

Parcel No. Property Forfeited to County Treasurer on March 3, 2014,
Ccrtificate of Forfeitore recorded on Instroment #
41-18-22-42.6-001 201404100028284
Property Address (if avaflable): . Owner
4101 SHAFFER AVE SE TH/SHAFFER NUE
KENTWOOD MI 49512 , H AVENUELLC
Comty: KENT COUNTY - LocalU'niiName: CITY OF KENTWOOD - ~ Local UnitCode: 65
Legal Description of the Property:

PART OF E 172 COM AT E 1/4 COR TH S 3D 35M 29S E ALONG E SEC LINE 60.07 FT TH S 88D 090 275 W 40.01
FI TO W LINE OF SHAFFER AVE & REG OF THIS DESC - TH S 3D 10M 025 E ALONG SP W LINE 1263.17 FT
TH S BYD 54M 328 W 629.94 FT TH S 3D 10M 025 E 60.95 FT TH S 501 00M 005 W 70824 FY TH N 45D 00V 005 W
67.38 FT TH S 90D 00M 00S W 530.0 FT TH N 501 00M 00S W 235.0 FT THN 44D 18M 315 E 199.74 FT TH N 77D
07M 455 E 307.02 FT THN 41D 46M 395 E 33495 FT TH N 8D 47M 095 E 226.61 T THN 11D 02M 04S W 245,78
FX TH N 25D 03M 50S B 281.40 FT' TO APT ON E&W 1/4 LINE 5D PT BEING (CONTINUED)

Comnty Treasurer Signature

gl 22,2015 Looirttf P i,
Notary Public, Stats of Michigan, Comty of Kzut Drafied whez recorded, retum to:
My Commission Expires on October 5, 2018 by and to:
Acting in the County of Kent Comnty Treasurer for the County of Kent
Subscribed to and sworn before me on this 220 dey of AL 201, o rcecc 30 MONROE AVE NW

- POBOX Y

DG At Lo GRAND RAPIDS MI 49501

Denise M. Terpsira, Notary Public

NV 8+:00:11 220T/€1/9 DSIN 49 &
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**% CONTINUATION OF LEGAL - Property ID No 41-18-22-426-001 ***

1250.96 FT S 89D 49M 02S W FROM E 1/4 COR TH N 70D 13M 01S ¥, 266.80 I TH S 75D 46M 268 E 333.65
¥T TH S 69D 14M 04S E 227.04 FT TH N 88D 09M 275 E 467.76 FT TOBEG * SEC22 T6NRUW 47.77
A
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DEFERRED ASSESSMENT AGREEMENT

This Deferred Assessment Agreement (the “Agreement”) ie executed this 18th day of
March, 2004, between the City of Kentwood, a Michigan xounicipal corporation, the address
of which is 4900 Breton Avenue SE, PO Box B64B, Kentwood, Michigan 49518-B848 (the
“City”), Ravines Capital Manmpement, LLC, a Mirchigan limited liability company, the
address of which is 301 Douglas Avenue, Holland, Michigan 49424 (“RCM™) and 44/
Shaffer Avenune, LLC, a Michigan limited Hability rompany, the address of which is 850
Stephenson Highway, Suite #200, Troy, MI 48083 ( "44th LLC").

; RECITALS

A 44th LLC and RCM own spproximately 300 acves of real property Jocated at
the northwest corner of 44% Street and Shaffer Avenue in the City of Kentwood, Kent
County, Michigan (the “Property™), more specifically described on the attached Exhshit A,
which ix incorporated by reference.

NV 8+:00:11 T20T/€1/9 DSIN Aq

B. In 1881, 1983, 1995 and 2000, special assessment districts were established
by the City to finance certain public improvements benefiting particular properties in the
City, including the Property. The special assessment rolls corresponding to the special
assesement distriets for the Property were confirmed by the City Commission.

C. In totel, special assesements in the amount $327,004.68, were assessed
npainst the Property (the “Specisl Assessments™). The Special Assessments are a lien on
the Property. :

D.  Under the terms of the rolls confirming the Specia) Assessments, collection of
the Special Assessments was deferred until certain developments occurred on the Property.

B The Property was formerly zoned R1-C, singls family residential. 44th LLC
eought and received approvel from the City to develop the Property in pheses having
multiple nses including commerrial and residential development of Eingle family,
townhounses and attached condominiums (the “Project”). To actomplish this, the Property
was rezoned, at 44th LLCs request, to & R-PUD1 desipnation, high density residential
Planned Unit Deirelnpmeni District (PUDY). A prehmma:_v PUD site plan, s required by
the City’s Zoning Ordinance, depicting the P—o;a:t is stteched as Exhihit B and-
incorporated by reference.

RECD APR 02 2004
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F. 44th L1.C contemplates the sale of all or portions of the Property to third
party builders (“Builder” or “Builders’) who will succeed to and be responsible for
complying with tbe obligations of 44th LLC as to that portion of the Property purchased
from 44th LLC, and 44th 1LC will have oo further obligation with regard to the purchased
Property. Wherever the term “44th LLC" is used, it shall mean during the period that 44th
LIC remaine the owner of the portion of the Property affected and thereafter it shall mean
the Builder or Builders.

G. To facilitate development of the Property in zn orderly fashion, the parties
have apreed to enter into this Agreement with respert to treatment of the outstanding
deferred Special Assesements.

AGREEMENT

For good and valuable consideration including, but not imited to, the covenants nnd
pledges contained herein and the City's willingness to forego payment of all Special
Assessments uwpon sny development of the Property, the sufficiency of which is
acknowledged, the parties agree az follows:

Section 1. | Ackvnowledgmnent of Lien. Notwithstanding the existence of the Agreement or
any provision herein, 44th LLC and RCM acknowledge and agree that the deferred Special
Assessments on the Property, in the total amount of $327,004.68, confirmed pursuant to
City of Eentwood Regolution Nos. 38-81, 68-83, and 28-00 are and shall remain valid and
enforeeable liens that run with the Property.

NV 8+:00:11 220T/€1/9 OSIN AQ AAATADTY

Section 2.  Pavment Schedunle. 44th LLC bas requested, consistent with the terms of the
resalution confirming the rolls for the Special Assessments, that it or its successors be
permitted to pay the Specirl Assessments in three (3) installments, subject to the terms and
conditions of this Agreement, and the City has agreed to this request.

Al Initis} Pavment. Conpurrent with the execution of this Agreement, 44th LLC
shall pay to the City the sum of $110,827.6B, representing the portion of the deferred
Specisl Assesements dune and owing for certain sanitary sewer, watermein and detention
pond improvements for approximately 1020 lineal feet of the Property along Shaffer
Avenue, S.B, as shown on Rxhibit B.

B. Bemainder. The remeinder of the outstanding deferred Specizl Assessment
in the amount of $216,177.00 (the “Bemainder™) chall be paid to the City in accordance with
the following terms and conditions and consistent with the following schedule;

(03] Not less than 60 days following the execution of this Agreement, 44th LLC shall post
with the City an irrevorable letter of credit in the amount of $216,177.00, which letter of
credit shall be in a form satisfsrtory to the City in its reasonsble diseretion. A combination
of irrevocable Jetters of credit from qualified banks may be used by 44th LIC to satisfy this
provision. The leiter(s) of credit shall provide that the City may draw or demand for
payment on the letter(s) of credit if an official desipnated by the City aitests that payments
for the Special Assessments due under the terms of this Agreement have not been made to

__the City s required berein, The letter(s) of credit shall further contain Janguage-providing
that it (they) may not be revoked or rescinded without first providing the City with at least
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thirty (30) days prior wrtten notice. The letter(s) of credit shall be released only npon the
satisfactory payment of the Special Assessments as provided for herein; provided, however,
that the letter(s) of credit shell be released propnriionately as the Special Assessment
payments called for hexein are made to the City. The parties acknowledge end apree that
no foundation or building permite shall be issued for any portion of the Project unless and

until the letter(s) of credit referred to herein are posted with the City.

(2  For purposes of this Agreement the PUD shall be divided into three (3) distinet
component development areas, ms seperately shown and described on Exhibit C,
incorporated by referenca. Prior to the time any foundation or building permit is issued
within any of the development aress in the PUD (ie., the Commerdial Corner, Bosgraaf
Parcel or 44th/Shaffer Parcel)) a psyment in the amount shown for the relevant
development area on Exhibit C, plus interest then due and owing ag provided for herein,
shall be paid to the City by 44th LLC or the successor Builder.

(3) Interest shall acerne on each component constituting the Remeinder, &5 collectively

" identified on Exhibit C, at the rate of ten percent (10%) per annum from the date of the
execution of this Agreement. Any component of the Remainder that remains unpaid shall
continue to accrue interest at the rate of ten percent {(10%) per anoum.

(4)  The parties acknowledpe and agree that the construction of Pieiffer Woods Drive, or
any portion of the same, by 44th LLC or the Builders shall not be constroed to require a
payment under the terms of this Agreement, it being the parties’ interpretation that
development of Pfeiffer Woods Drive is not a development triggering an obligation to pay
any part of the Spedal Assessments, Similarly, the parties acknowledge and agree that the
demclition of any structures existing on the Property a8 of the date of this Agreerment shall
not be construed to require a payment under the terms of this Agreement.

NV 8+:00:11 220T/€1/9 OSIN AQ AAATADTY

(5) Repardless of the particular development schedule for the PUD pursned by 44th
LLC or the Builders, any portion of the Special Assessment remaining unpaid as of
December 32, 2006 shall be pzid to the City with interest accrued to thet date by 44th LLC
or the Builders.

Section3.  Violation of Aereement. Nothing herein shall be deemed & wriver of
the City's rights to seek enforcement of this Agreement or zoning approvals previously
granted, to the extent otherwise zuthorized by law. Violations of the terms and conditions
of this Apreement shall entitle the prevailing party, in the event of litigation to enforce this
Agreement, to recejve its reasonable attorney and consnlting fees incurred.

Section 4.  Amendment, Except as hereafter provided, this Agreement mey only
be amended in writing, signed by all parties. However, any amendment that unly relsies i
& componeni development area shall not reguire the signature of the owners of the other
properties unless such amendment has an effect on their property.

Section 5. Recording 2nd Binding Effect. The oblipations under this Agreement
are covensnts that run with the langd, and shall hind all successors in ‘title. It is the
parties’ intent that this Agreement shall be recorded with the Kent County Register of
Deeds. The City shall be responsible for all costs associated with recording the Agreement.
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Section 6.  Headings and Recitals. The parties 'anknowledge and agree that the

beadings and subbeadinps in this Agreement are for convenience only and shall have no
bearing or effect, The parties further ackpowledge and agree, bowever, that the Recitals
Lereto are and shall be considered an integral part of this Agreement proper o its correct
understanding and interpretation.

Section 7. Miscelleneons,

A, Seversbility. The invalidity or unenforceability of any provision of
this Apreement shall not affect the enforceability or validity of the remaining provisions
and this Agreement shall be construed in all respects as if any invhlid or unenforceable
provision were omitted.

B. Notices. Any and a1l notices permitted or required to be given shall be
in writing end sent either by mail or personal delivery to the address fixst above given.

C. Waiver. No faflure or delay on the part of any party in exercsing any
xight, power, or privilege under this Agreement shall operate as a waiver thereof, nor shall
any sinple or partisl exercise of any right, power, or privilege under this Agreement
precinde further exercise thereof or the exercise of any other right, power, or prvilege. The
rights and remedies provided in this Apreement are cumulative and not exclusive of any
rights and remedies provided by law.

NV 8+:00:11 220T/€1/9 OSIN AQ AAATADTY

D. Governing Law. This Apreement is being executed and delivered and
is intended to be pexformed in the State of Michigan and shall be construed and enforced in
accordance with, and the rights of the parties shall be governed by, the laws thereof

E. Authorization. The parties afficm that their representatives executing
this Agreement on their behalf are authorized fo do so0 and that all resolutions or similar
actions necessary to approve this Agreement have been adopted and approved The
Developer further affirms that it is not in default noder the terms of any land contract for
a1l or part of the Property.
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The parties have executed this Apreement on the day and year Hret above written,

: CITY OF EENTWOOD
sl <7
ARy -7 /;/7}:;/ 2
“ Lot Vea Beel( Rithard Roots Magae” = ¢

j7/ﬁ<: 7

R/~ D!Q_K}5M7 afx "/

s"péE’or MICHIGAN )
) se.
COUNTY OF KENT )

On this Z"L{L day ofM_. 2004, before me a Notary Public, personally appeared Richard
Root and Dan Kasunic, the Mayor and Clerk, respectively, of the City of Kentwood, 2 Michigan mumicipal
corporatipn, who, being first duly sworn, did say they signed this dociument on behalf of the City.

-
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* L £ e
Notary Public, Kent County, Michigan
My Commission Expires: /2 -2
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WITNESSES: ' 44TH/SHAFFER AVENUE, LLC

m Byzﬂ\hj.._i_%:ﬂ
aea.‘?ﬁf.wkjr,r Its_AgAL .\,

MICHAER o PAmonvE

ZxS Coutere
+*
STATE OF MICHIGAN )
)ss
COUNTY OF KENT )
On thiz /&  day nfm_, 2004, beﬁm me a Notary Public, personally
sppeared¥the _ MPmpor e futrel # Michigan limited

Hability company, who, being first duly sworn, did say he si this document gn behalf of
the company.

WANDRIE *
NOTARY gﬁgjsc BARRY COUNTY Notary Public, Kent County, Michigan

I\ KENT COUNTY, MICHIBAN My Commissicn Expires:
ACTRAY COMNISSION BYPIRES
NOVEMBER 15, 2007
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WITNESSES: BAVINES CAPITAL MANAGEMENT,
1LC

/4/// N

__:_éa.ﬁ_s__uat_iv_m__ =~ /;/mu} A .
* / ﬁafjth-F

el Z'r?&-*j (.L’D—Jr:'f

STATE OF MICHIGAN )
)} ss.
COUNTY OF KENT )

On this _{ S day of MJ_\. 2004, before me 2 NntaﬂPubhc, persopally

appearedfthe _mq_gég__ Po.ines G pikl PowecPupclr a” Michigan limited
liability company, who first duly sworn, did say he signed this document on behalf of

the company.
¥ hielucell - Bo.rjreqf W

Nuta.ry Puhhc, EKent County, Michigan
My Commission Expires:
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Drafted By/Retwrn To: CRAIG S. WANDRIE

Jeff Sluggett ROTARY PUBLIC, BARRY GOUNTY
Law, Weathers & Richardson, PC ACTING IN KENT COUNTY, MICHIGAN
333 Bridge, NW, Suite 80D REY GOMMISSION EXPIRES
Grand Rapids, MI 49504 NOVEMBER 15, 2007

616-732-1751
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Exh'bit =g or
Legal Description of Praperty

Part of the NE U4 and part of the SE 1/4, Section 22, T8N, R11W, City of Kentwood, Kent
County, Michigan, described axr BEGINNING at the NE corner of Section 22; thenee
S03°35'29"E 395.00 feet along the Bast line of said NE U4; thence S89°42'31"W 258.00 fee;
thence S03°35"25"E 120.00 feet; thence N8P*42'31"E 258.00 fect; thence 503°35°29"E 703.38
feet mlong the East line of szid NE L1/4; thence N54°47'03™W 395.85 feet; thence
SB9°45'47"W 308.00 feet; thence S03"35'23"E 330.00 feet; thence NBI45'4T'E 424.00 feet
along the South Bne of the N 1/2 of the NE 1/4 of Section 22; thence S03°35'29°E 153.00
feet; thenre NB3°45'4T"E 193.00 feet; thence S03°35°29"E 273.1B feet along the East line of
said NE 1/4; thence SB6*24'81"W 40.00 foef; thence S03°35'25"E 891.81 feet along the West
line of Shaffer Avenue to the South line of said NE 1/4; thence SD3°10'02"E 1324.40 feet
along the West ine of Shaffer Avenne; thence S83°54°32"W £29.94 feet along the North line
of the S 1/2 of the SE 1/4 of Section 22; thence S03°10'02"E 550.00 feet; thence N83°54'32"E
£629.54 feet; thence SD3"10'02"E 325.92 feet along the West line of Shaffer Avenue; thence
SB2°24'32"W 10.03 feet; thence S03°10'02°E 372.08 feet along said West Kne; thenca
S43°24'59"™W 34.36 feet; thence 390°00'00"W 190853 feet slong the North Iine of 44th
Street; thence NO3*04'04"W 40.00 feet and S90°D0'00"W 180.00 feet and S03°04'04*E 40.00
feet and 590°00'00"W 4B1.20 feet alonp said North line; thence N03°02'05"W 2590.11 feet
elong the West line of the SE V4 of Section 22 to the center of said Section; thence
N03°29'48"W 2635.49 feet along the West line of the NE 1/4 of Section 22 to the N 1/4
corner of said Section; thence NB9°42'31"E 2633.71 feet along the North line of said NE 1/4
to the place of begoning. This parcel conteins 28985  acres.
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Leral Description

Part of the SE %, Section 22, T6N, R11W, City of Eentwood, Eent County, Michigan,
described ax: Commencing at the SE comer of Section 22; thence S 90°00°00™W 75.08 feet
along the South line of said SE %; thence N03°10°02"W 50.08 feet to the North line of 44
Street and the PLACE OF BEGINNING of this description; thence S80°00°00"W 585.47 feet
along said North line; themce NOO®DI'00"E 318.04 feet; thence NB2"24'327FE 593.74 feet;
thence 503°10'02"; 372.08 feet along the West line of Shaffer Avenue; thence S43°24'55W
34_.36 feet to the placs of beginning. This parcel contains 4.92 acres.

Portion of Remainder: $32,700.42

Bosgraaf Parcel Neichborbood
scription

Part of the SE ¥, Section 22, T6N, R11W, City of Kentwood, Kent County, Michigan,
described as; Commencing at the § % corner of Section 22; thence N03°0Z'05™W 50.07 feet
along the West line of said SE % to the PLACE OF BEGINNING of this description; thence
NO03=02'05"W 1150.11 feet along said West line; thence N77°56'20"E 333.73 feet; thence
N42°36'50"E 260.00 feet; thence S50°00'00°E 235.00 feet; thence NS0°00'00"E 530.00 feet;
thence 545°00°00"E 67.88 feet; thence N90°D0'D0"E 70824 feet; thence S03°10°02°E 489,05
feet; thence NB9°54'327E 629.94 feet; thence S503°10'02"E 325.92 feet along the West line of
Shaffer Avepue; thence S82°2432Z"W 603.77 feet; thence S00°D0'00W 318.04 feet; thence
S590°D0'00"W 1323.06 feet along the North ine of 44% Street; thence NO3°04'04™W 40.00 feet
and S90°00'00"W 180.00 feet and S03°04'04™E 40.00 feet and S30°00°00"W 48120 feet along
said North line o the place of beginning. This parcel contains 61.44 acres.

Portion of Remainder: $75,210.97
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44th/Shaffer Parcel Neighborhood
Lega] Description

Part of the NE %4 and part of the SE %, Section 22, T6N, R11W, City of Kentwood, Kent
County, Michigan, described as; BBEGINNING at the NE corner of Section 22; thenee
B503"35'28"E 395.00 {eet along the Bast line of ssif NE %; thence S88°42'31"W 258.00 feet;
thence S03°35'29"E 120.00 feet; thence N89*42'31"E 258.00 feet; thence S03"35'23"E 705.38
feet along the East line of said NE ¥; thence N54°4703"W 385.85 feet; thence SBI"45°47"W
308.00 feet; thence S03°35'29E 330.00 feet; thence NBS"45'4TE 424.00 feet along the south
line of the N ¥ of the NE % of Section 2% thepee S03"35'25"E 153.00 feet; thence
N8I°45'47T"E 193.00 feet; thence S03°3529°E 273.1B feet along the East line of said NE %;
thence SB6°24'31"W 40.00 feet; themce S03°35°29"E BYLE1 fest along the West line of
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Shaffer Avenue to the South line of said NE %; thence S03°10°'D2"E 1324.40 feet along the
West Line of Shaffer Avenue; thence 589°54'32"W 629.94 feet along the North Yine of the S
3% of the SE % of Section 22; thence S03°10°02"E 60.95 feet; thence S30°00°00"W 708.24 feet;
thence N45°00'00"W 67.88 feet; thenre S890°00°00°W 530.00 feet; thence NS50°00°00"W
235.00 feel; thenee S42°36°50"W 260.00 feet; thence 577°56'20"W 333.73 feet; thence
N03°02'05"W 1440.00 feet along the West Iine of the SE % of Section 22 fo the center of gaid
Section; thence N03°29'48™W 2635.49 feet along the West line of the NE % of Section 22 to
the N ¥ corner of said Section; thence NB3°42'81"E 2633.71 feet along the Nerth line of said
NE % to the place of beginning. Subject to highway R.O.W. for Shaffer Avenue. This parcel
contains 233.49 acres, including highwey RO.W.

Portion of Remainder $108,265.19

NV 8+:00:11 220T/€1/9 OSIN AQ AAATADTY
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LARDSCAPENTRRIGATION AGREEMENT

This Landscape/Irrigation Agreement i made as of this QL-"} day of Ocbber , 2005 between
the City of Kentwood, 2 Mirhigan municips] corporation, whose address is 4900 Breton Avenoe,
SE, Kentwood, MI 49508 (the “City™), 44%/Shaffer Aveme, LL.C., 2 Michigan mited Eability
company, whoso address s B50 Stephenson Hiphway, Suite #200, Troy, MI 48083 (“44® LLC™),
Holland Home, a Michigan non-profit corporation, the address of which iz 2100 Raybrook
Avemne, SE, Grand Rapids, MI 45546 (“Holland Home™) and Ravines North, LLC, a
Michigan hmited Lability company, whose address is 960 West River Drive, Suite A, Comstock
Park, MI 49321 (“Ravines North™)Y(44th LLC, Holland Horne and Ravines North are collectively
referred 1o herein as “Owner™ or “Owners™).

RECITALS

A 44™L1C recsived approval from the City io rezone property it nwned for a high-density
residentia] plamned unit development project. The propetly is legally described on attached
Exhibit A, which is incorporated by reference (the “Property™).

B. 44th LLC and the City entered info a Volnntary Special Assessment/Development
Agreement dated September 7, 2004 (the “Agreement™) by which the City contracted with 44°
1LC to constrnct certain designated public mprovements, which improvements benefited the
Property (the “Owper-Confracted Infrastroeture Improvements”). The Agreement fiwther
provided that the Owner-Contracted Infrastrocture Improvements would be finzoced fhrough the
estzblishment of a special assestment district The Agresment was recorded with the Kent
County Register of Deeds at 20040017-0125700.

C. Subsequently, 44th LLC sold portions of the Propesty to Holland Home and Ravines
North. As 2 resnlt, 2n Amendment to Vohmtary Special Assessment/Development Agrasment
d=ted March 15, 2005 was enfsred befwesn the parfies, which Ampendment war recorded with e
Kent County Register of Deeds at 20050405-0039643. Holland Bome and Ravines North fook
their interests in the Propecty with knowledge of the Agreement and its provisions. As of the date
first above written, 44th LLC, Hollend Home and Ravines North are the owners of the Property.

D.  Pursumt to the Agreement, 44" TIC i to dedicate 21l of the Owner-Contracted
Infrastrocture hoprovernents to the Cify. Pursmemt to Resolution 32-05, on Mach 15, 2005, the

e JAN 24 206

1

Iy
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City acccpted for dedication certain of the Owner-Conbracted Infrastrcture Improvements
completed to that date for all public prrposes.

E.TheAgrmmtprmuﬂcsﬂxatﬂ:cparh:swﬂ]cntﬂmasq:m
maintenance/conveymnce agrecment for landscaping and imigation System Improvements, which
improvements are part of the Owner-Coniracted Jnfrastrochure Improvemeats, and that the
Owners or their successors will accept the conveyance of the irrigation system bmprovements
npon the fermduation of the special assessment district. The partics desire to implement these
oblipations as scf forth herein.

AGREEMENT

For good and valiable consideration including, but not hmited to, the covenants and

pledges contamed herein, fhie sufficiency of which is acknowledged, the parties apres as follows:

1. Lendscaping Improvements. The landscaping improvements referenced on the approved
bmdscaping plan, sttached a¢ Exhibit B bereto and incorporated by reference, shall, upon
completion, be dedicated and comveyed to the City along with any necessary casemeots
.consistent with the terms of the Apreement, Withonot Homiting the foregoing, the parties agree
that the on-going meaintenance responsibility for those Iandscapmg improvenents in the parkway
_ Incloded m the Owner-Contracted Yofrastrocture Ymprovements shall be assumed by the Owner
or its snccessor(s) ot the Owner or snccessor(s)'s sole cost and expense.  The cn-going
- maimeneamce obligations of the Owner or its snccessor(s) with respect fo the landscaping
improvements are gencrally described iu attached Exhibit C bereto, and incorporated by

reference.  Nothing berein shall be construed or interpreted as granting the Owner or its,

successor(s) eny imtcrest in the landscaping aftex the landscaping is conveyed to the City, it being
the parties’ understanding that the City may remove or modify any landscaping within the public
rights-of-way as the City deczos necessary for the poblic health, safefy and welfare and that the
finememg of these Imdscapmg improvemenfs by creation of a special assessment district shall
not impact the City's rights. The City shall not require the removal or replacement of the Initial
landscaping if doing so will materially ncreass the Owner's borden to maintain the landscaping.

2. Lrigetion Fmprovements. The frigation system improvements referenced on fhe
approved imigation system plan, stiached ps Pyhibit D hereio and incorporated by reference,
shall, upon completion, be dedicated and conveyed to the City along with any necessary
caszments consistent with the teoms of the Agresment  Without Iimiting the foregoing, the
parties agree that the on-going mainfenance responsibility for those imigation system
improvements incloded in the Owner-Contracted Infrastructure Foprovements shall be assumed
by the Owner or its snccessor(s) at the Ownaer or snccessor(s)’s sole cost and expense. As used
in this Secion 2, “maintin™ or “maintenance”™ shall mean inspecting, cleaning out, repaidng,
and replacing sy and all pipes, leads, valves, mains, eqoipment and simitar appurtenamees of the
frrigation systcm such that fdlure to memtain is likely to smpede the fumctioning of the hrigation
system.  Nothing berein shafl be construed or imierpreted as granting the Owner or its
sucoessor(s) mny interest in the frrigation system after the frigation systems is conveyed to the

City; provided, however, that the imigation system will be canveyed by the City back to the

Owner or its ‘snccessox(s) for the of $1.00, and shall be accepted by the Owner or its
sneeessor(s) on the t:mmahon of the special assessment district for the Owner-Contracted

0086b
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Infrastmctare Improvements or on September 7, 2014, whichever is earfier. Copveyance of the
imigation system unpmvcmcuts by the City to the Owner or its saccessor(s) shall be effectuated
by the City’s cxecution of a bill of sale, and the Owner or its successor{s)'s acoeptance of the
same. The bill of sale utilized shall be substantially similar to the example, ettached a5 Exhibit E
beretn and incorporated by reference. The Owner or its snceessor(s) and the City shall execnte
any other doctments reasonably necessary to effectnate the snbsequent transfer and conveyance
of the irrigation system mprovements to the Owner or its successox(s).

3 Allocation of Castx.  For purposes of alloceting meintenznre costs #ad other cblipetions
among the partics (or their successors) to this Agreement, those costs and obligations shall be
spread mmong Neighborhoods B-1 throngh B4 of the Ravines, a5 defined in the Planmed Unit
Development Agreement, dated March 18, 2004, recorded at Instement No. 20040402-0043209
with the Kent Comnty Register of Deeds,  The allocation of those costs and obligations by

NV 8%:00:11 220T/€1/9 OSIN A4Q AAATADTY

neighborhood shall be 25 follows:
Cost/Obligation
| Neighborhood Allocation

B-1 24%

B-2 : 22%

B-3 33%

B4 21%
4. Scpment of Trrjgation System The City’s temporary ownership of the frigation system

as described sbove fa Section 2 shall extend oaly to the public side of the water meter, which
water meter shall be installed within fhe public rights of way in such marmer as approved by the
City, all as designated on Exhibit D.

s, Indemmification. The Owner and its successor(s) shail indemmify and hold hammless the
City and its officers and employees from any and all claims arising out of or related to the Owner
or its snceessor(s)'s construction, ‘operation or inafmenance of the landscaping and Irrigation
systems that sre inchided in the Owner-Contracted Infrastrocture Improvements so long as the
Owner or its snccessor(s) have Dbﬁganons opder the ierms of this Landscape/fmigation

Agreement.

6. Miscellancons.

(a) Interpretation Each party had the advice of Jegal couwsel and was able to
pasticipase in the creation of this egreement, so it shell be constmed 25 mmtnally drafied.
The captions are for convehience only. However, the recitals are deemed an integral part
of this agreement. More than one copy may be signed, but it shall constitute only one
agrecmept, ¥t was drafied in Xent County, Michigan znd is to be interprefed in
accordance with Michigan Jaw. The inferpretation of this agrecment shall not be affected
by any course of dealing between the partics.

(b)  Notices. All notices shall be complete when prov:dad 1o the ofher party at the
first address given above or snch other address as a party shall request by notice.. It may
be made by personal delivery, express courier snch as FedEx, by United States certified
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mail, retum receipt, requested or by pre-paid United State first class mail. Ifmade by fixst
class mail, it shall be desmed complefed 5 bnsiness days after mailing. Otherwise, it
shall be deemed completed when actually delivered.

©

@

Breach and Remedies.

(1)  The parties agres that damages and other legal remedies are adequate
relicf. Only specific pesformance, injuncfive or other equitable refief may be
sufficient. The parties apree that auy breach of thix agreement will resndt
Ireparable harm to the other party.

(2) All remedies are cummlative of =1 remedies available 2t law or In equity.
The pusiit of one remedy does not foreclose the pursuit of other remedies.
Availzble remedies may be exercised simltaneously or individually.

(3) In amy dispuic pursuant 1o this agreement, the parties agree tint, to the
extent aot otherwise prohibited by law, the judsdiction and vame for aoy such
dispofe shell be solely within the state conrts located in Xent County, Michigan,
The parties further agree that in any such dispute the prevailing party shall, in
addition to any other relief o which it may be cotitled, be awarded its actnal cost,
including, withont Mimitation, filing fees, discovery costs, actual reasomzble
attomeys” fees, expert witness fees, and other costs incurred 1o bring, maintain or
defend any such action from fts first acerual or notice thereof through a1l appellate
and collection proceedings,

Recording. The obligations under this agreement are covenants that mon with the

land, and shall bind all snccessors in fitle.  This agresment shall be recorded with the
Fent Connty Repister of Deeds. 44th 1Y.C shall be responsible for all costs associated
with recording the agreement.

{©

Additiona]l Dpcoments.  The parfies agrees fo execnte snch other docnments and

anry one of them may reasonably regrest to folly implemeot this agreement.

The pzrties have executed this Agreement on the day and year first above writfen

CITY OF KENTWOOD, 2 Michigan home
rule city

g

0088b
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STATE OF MICHIGAN ) Kerit t¢ M Rosisler
yss”
COUNTY OF KENT )

sy

On ﬁ:uxéﬁ_d:day of {J1opgz., 2005, before me a Notary PubBie, personally appeared
Rirkard L. Root and Dan Kasumc, the Mayor and Cleck, respectively of the City of Kentwood, a
Michigzn mymcipal corporation, who, being fisst duly sworm, &id say they sigaed this docamest

on behalf of fhe City.

Notary Pablic, State of Michigan, County of Keaf
My Commission Expires:  §- §~ 12
Acting m the Connty of Kent

MARY L. BREMIR
Notry Prhfic, Btaie of Michima
m

Eeot Comty
Cormaission Expirs Agost §, 2010

0089b

NV 8%:00:11 220T/€1/9 OSIN A4Q AAATADTY



RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSITION

44TB/SHAFFER AVENUE, 11.C 2
Michigan Timited Habifity company
Michael J. Dimone, 1&@

STATE OF MICHIGAN ).
OAxionD Ysg
COUNTY OF i )

On this dtihiday of Oct ,2005 before me a Notary Public, persopally appeared
Michae] J. Damone, the Manager of 44%/Shaffer Averme, LY. C., 2 Michipzn bimited Hability
company, who, being first dnly sworn, did say he signed this docvmment on bebalfof the
Compauy.

Ommw%dmx

Notary Poblt, State of Michigan, Countyof
My Commission Expires: msmml

Acting in the Comnty uf_____%

mmmamm

Iﬂﬁlﬂﬂlﬂﬁﬂﬂﬂﬂﬂlﬂﬂlﬂlﬂlﬂlﬂﬂ!ﬂﬂ
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STATEOF MICHIGAN )
)ss
COUNTY OF KENT )

Ontiis /¥ ,Lday of (Delidrs . 2005, before me a Notary Public, personally appeared
Robert R_ Isrzels, thefce heirof Holland Home, a Michigan pon-profit corporation, who,
being first duly sworn, did say be signed this docnment on behalf of the corporation.

NV 8+:00:11 220T/€1/9 OSIN AQ AAATADTY

bt 2. [ Dotk

Notary Public, State of Michigan, Cotmty of 5’ ¥
My Commission Expires: ¢ ~/2-,247/
Acting in the Comty of ket

1} ’;’5
Vary Hallincsks i T2eRs0RR1523
Kanl Cruniy M1 Rupfrter SERL

R
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STATE OFMICEIGAN )
) ss.
COUNTY OF KENT )
On this QE" day ofCefober |, 2005, before me a Notary Public, personally appeared
A Horv 2 meber  of Ravines Norfh, LI.C, a Michigen Hmited liability
company, who, being first duly swom, did say he signed this document on behalf of the
company.
Léiégg=49é225&/
THELEST L TTSORS
Notary Public, State of Michigan, Conaty of AZL/7
My Commission Bxpires: 9 ~7/-08
Acting in the County of A&/
Drafted By/Retum To:
Jeff Shiggett

333 Bridge, NW, Stite 800

R st ieos . mnmrmmmmnmmmnnmmm

Fury o1 Lirake SV
Kant Coumiy 1 Ro.lll-f

Osz,Wwihm&Ricbardsun,PC
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LEGAL DESCRIFTION OF PROPERTY

Part of the Northeast one-quarter and part of the Sontheast one—quarter, Section 22, Town
& North, Range 11 West, Cify of Kemtwood, Xent County, Michigan, described 2s
follows: BEGINNING at the Northeast comer of Section 22; thenee S03°3529°E 395.00
feet along the East Iine of szid Northeast ope-quarter; thence South 8574231 West
258.00 feet; thence South 03°3529™ East 120.00 feet; thence North £9°4231% East
258.0D feet; thence South 03°35729" East 70538 fect along the East Ime of said Northeast
one-quarter; thence North 54°4703" West 33585 fect; thence South 89°45'47" West
308.00 feet; themce South 03°35729" East 350.00 fect; thence North 8994347 East
424.00 feet along the South Jne of the North one-half of the Noxtheast one-goarter of
Section 22; thence Sonth 03°35729" East 153.00 feet; thence North §9°45'47" East 193,00
fect; thence South 03°35°29" East 273.18 feet along the East linc of said Northeast one-
guarier; thence Somh 86°2431" West 40,00 feet; thence Sowh 03°3529" East 851,81
feet zlong the West line of Shaffer Avenoe; thence North 89°49'02" East 0.02 feet along
the East-West one-quarter linc of said Section; thence South 03°10'02" East 1324.40 fect
along the West Iinc of Shaffer Avenne; thence South 89°54'32" West 625.94 feet along
the North Bine of the South one-half of the Sountheast onp-guarter of Section 22; thence
Sowh 03°]0'02" East 60.95 fect; thence South 90°00°00" West 70824 fect; theore North
45°00'00" West 67.88 feet; thence Sowth 90°00'00" West 530.00 feet; thence North
50°00'00" West 235.00 feet; thence South 42°36°50" West 260.00 fect; thence South
7725620 West 333.73 fect; themce North 03°02'05™ West 1258.70 feet alonp the West
linc of the Soatheast one-guarier of Section 22; thence North 63°04°26™ East 356.74 fecty
thence Northwesterly 200.80 feet along a 375.00 foot radins curve 1o the right, the Jong
chord of wiich bears North 12°D6°23" West 198.41 feet; thence North 03°1400" East
22 33 feet; thence Northwesterly 214.05 fect along 1 325.00 foot radius curve to the left,
the Jong chord of which bears Narth 15732'05" West 210.20 feet; thence North 34930'10"
‘West 49,19 feet; thence Northwesterly 159.95 fect along 2 275.00 foot radius curve 1o the
right, the long chord of which bears North 17°5024" West 157.71 fect; thence South
RR=51722" West 78.13 fort; themoe North 07732058 Wast 12192 feotp themce
Northwecterly 16.28 faet 2long 2 47.50 fool radine curve fo the ledt, the Jong chord of
which bears North 17°28'15" West 1620 feef; thence North 27°17'32" West 1347 feefy
theace Nortirwesterly 59.87 feef along a 67.50 foot radins curve to the left, the Tong chord
of which bears North 52°42'11" West 57.93 feet; thence Westerly 60.54 feet along a
460.00 foot radius curve to the Jeft, the long chord of which bears North 81°53'03" West
50.45 fe=t 1o the West line of the Hortheast one-quzzier of said Section 22; thenee Norih -
03°29'48" West 1849.27 foet along the West Ime of the Northeast one-guarter of Secton
22 to the North onc—guarier comer of said Settion; thence North §5°42'31" East 2633.71
feet along the North line of seid Northeast pne-quarter to the point of beginning. Subject
to highway Right-ofiWay for Shaffer Avenue. This parcel comtaing 228.49 acres,

including Highway Right-of-Way.
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APPROVED LANDSCAFPING PLAN

soet
SERt

Certain contract documents for Pieiffer Woods Drive, Contract No, 3, prepared by Dritsenga &
Associates, Inc., dated Aprl 12, 2005, drawings dated April 13, 2005, iocinding, wifhout
Hmitation, Sheets 1100 and 1.101.

10
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LANDSCAPING MAINTENANCE
1. Spring Clean-Up:

(8  All lawn and shrob beds are fo be cleaned of accummlated late fall and winter
dcbris by means of rking and/or mechanical sweeping. AH debris is to be removed from the

site,

(t) Pnme and remove any downed or damaged Embs and branches,

(c)  Remove 2l stakes and staling material from the trees and apply new layer of
bagkmulch thironghout the project.

2. Mowing:

() Mowing height shall be mainfained not Jess than 2” nor more than 3%, Grass shall
be mowed when 11 attains approximately 1 1/3 of itx maximum height.

(b)  The final cut shall leave the prass at2'1/2 “ height.
©)  The contractor shall vary the mowing direction to prevent tracking of the turf

NV 8+:00:11 220T/€1/9 OSIN AQ AAATADTY

(d) All mowing equipment shall be maintzined in order fo provide a clean, sharp cat.

()  Clippings sbhall semain on the lawn, but must be of a size that no grass deposits
czn be seem lying on top of the lawn. Any prass that does accumulate on top of the lawns shall
be removed and disposed of off site.

()  Mowing shall not occur when grass or subsoil is excessively wet.

3. Edping shall copsist of the following:

® All lawns adjacent to walks and curbs shall be edged at 3-4 week intervais with
suitable mechanical edger.

(6) Al edging shall be done in 2 mapnerto leave & sharply defined edge.

(c) Al cdging shall contmue as required throughont the sezson 10 maintain a neat
EppEETEnce.

4. Fertilization shall incinde the following:

(=)  Three (3) applications of lawn fertilizer with a preferred ratio of 2-1-1.

(b) - . The appBcations shall take place arotind May 15®, July 15™ and Septernber 15%.
{t)  Apphcation rate shall be one (1) pormd of Nitrogen per 1,000 sq, ft. |

11
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(@  Fifty (50%) percent of the nitrogen is fo be a slow release fornmiation.

(¢)  Theformiation and brand the confractor desires fo wse must be approved by the
owner. .

5. Weed Coxrtrol shall consist of the following:

() Al lawn areas are 1o receive two (2) applications of broadleaf weed control at
Iafes recommended by the mamnfactorer. The first application shall take place around May 15®
and the sccond application around September 1%, :

(?)  Theweed confrol prodnce and labe] mnst be submitted to the owner for approval.

{¢) Complete weed control shall be the responsihitity of the confractor.

{9  Hand weeding will be necessary where chendes] and/or mechawical means is not
possible, cspecially in the groundeover, ammial flower beds and in the perennials plantings in the
parking lot islands.

(c)  All planting beds are 1o be kept fiee of weeds,

6.  Insecticide spraying shall consist of the following:

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY

()  Allplant material, trees, shrbs and evergreens shall be inspected smd monitored
" every other week for mfestation of insects and/or discases. Plant mateqial, trecs, shrubs and
evergreens shall be sprayed as reasonzbly necessary to prevent or treat jnfestation and/or
discases.

(b)  Theinteatis to treat problems when they arise, and not to blanket spray to prevend
a potential problem,

7. Pruning and trimming shall corsist of the following:

(a) Al plantings shall be pruned and/or trimmed twice a year to encourage growth
and 1o maimtam proper shape,

(b)  Trimming and proning shall be done in 2 manmer that maintains the plants natorat
growth habit and appearance. Under to circumstanee will plantings be sheared in ball or fat top
shapes,

()  Evergrotn trees and shrobs may be pruncd zny time it is decmed necessary after
new growth has emerped. Floweting trees and shrobs shonld be prumed after the fowering is
fmished. Do not prune spring flowering shrubs in the fall '

B. Irrigation and Watering:

(2)  Trees shrmbs, gronmdoover and flowers and planters shall be moniiored for

adequate moistore for the plant material,. Means shall be provided by the contractor to assore

12
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: (b)  Monitoring of the existing irigation system for adequate watering of plants
adjacent to the mall itself is also included.

24 Trask Removal;
z)  The grounds sha®l be walked &t least once par week, nd especially before ihe

mowing of the lawns, and all accumulatzd frash shall be removed and disposed of fom the
Yawns, planfing beds and the pariing Iot islands.

lﬂﬂ!lﬂfﬁ'!ﬂﬂlllﬁliﬂﬂ!ﬂlﬂfhﬂmﬂlﬂ

"t 56254
ﬂ-rv u l 47:«1
Kent :u..l, o ,,,nl'hrmﬁmnm

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY

13

0097b



RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSITION

ZARED1Z5--Bp100B4 B1I2612005
P& of 1T F:562.00 B: 270N
PFary Holllnrake T2oPERRYIH29
Kent County MI Reploter SERL

TRRIGATION SYSTERM

Certain contract documents for Pfeiffer Woods Drive, Contract Na. 3, prepared by Driesengz &
Associates, Inc, dated Aprl 12, 2005, drawings dated April 13, 2008, including, withmnt
Lmitation, Sheets 1100 amd 13161,
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BILL OF SALE AND ASSIGNMENT
(IRRIGATION SYSTEM)

THIS BILL OF SALE AND ASSIGNMENT (“Bill of Sale”) is made a5 of 20 by

the City of Xentwood, 2 Michigan rmumicipal corporation (Cityy m favor of the
(“Ovwmer™).

RECITALS

WHEREAS, City and Owner arc parties fo 2 Landscape/Inrigation Agrecment dated 25 of

, 2005 (th= “Landscape/frigation Agreement™); and

NV 8+:00:11 220T/€1/9 OSIN AQ AAATADTY

WHEREAS, in exchange for the consideration recited in the Landscape/frrigation
A gresment, City hzs agreed 1o convey to Owner City’s right, title and fuierest jo designated
assets of the Irigation Systzm,
AGREEMENT

In consideration of the foregring Recitals and for othar pood and vahmble consideration,

the sufaciency of which are acknowiedged, the parties agree as follows:

SECTION 1. DEFINED TERMS. The terms used in this Bill of Sale and not otherwise
defined in this Bill of Sale shall have the meenings assipned thereio in the Landscape/Trrigation
Agreement.

' SECTION 2. ASSIGNMENT. City does hereby sell, assign, convey, transfiz, set over
and quit claim to Owner and its respective snccessors and assigns, all rght, title and interest of

City in and to the following (the “Assets™):

15
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a. All componsnts of the irigation sysicm improvements and fts apportenances as
described or referenced in the Landscape/Frigation Aprecment;

b. Al record plans of the imigation system improvements;

c. AY engipeering amd constroction contrects entered jmio with respett fo the
design, constmection ;nd Inspection of the im';gaﬁnn system improvements; and

d. Auy and 2lf of City's claims or nghts against any third parties, relating to the
acquisition, design, comstruction, ownership, operation or meintenance of the
irrigation system fmprovements.

SECTION 3. WARRANTY. The imrigation system mmprovements are conveyed hereby
as is without warranty or recourse.

SECTION 4. ENTIRE AGREEMENT. No alteration, amendment, change or addition to

NV 8%:00:11 220T/€1/9 OSIN A4Q AAATADTY

this Bill of Szle shall be binding upon Owner or ity unless reduced o writing and signed by
City and Owner or their lawful successars.,

SECTION 5. CAPTIONS AND SECTION NUMBERS. The capfions and section
munbers appearing in this Bill of Sale ere inserted only as 2 mstter of convenience and in no way
define, Jimit, construe, or descibe the scope or intent of such secions or articles of this Bill of
Sale, nor in any way affect this Bill of Sale.

SECTION 6. FURTHER ASSURANCES. City, for itself, its successors and assigus,
hereby covenants and zgrecs that, at any ime and from fime to time upon the request of Owner,
Chty will =xecute, acknowledge and deliver, or causs o be executed, acknowledged and
delivered, afl soch other end further instroTaents and assurances as may be reasonzbly requested
by Owner in order for Owner and its respective sneoessors and assigns to enjoy the benefits of

the imigation system improvements,

16
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SECTION 7. EFFBCTIVE DATE AND TIME. This Bilf of Sale will be effective for all

pusposes a5 of 12:01 am, local time, on 20 (“Effective Daie and

Time").

SECTION 8. BINDING. This Bill of Sale and all of its provisions shall be binding
upon, inure to the benefit of, end be maforcesble by and agsinst the respective successors and
assigns of the City and Ownee. -

NWTDQESSMEOF. City has duly sipned this Bill of Sale 25 of fhe day and year
first above writter. ‘

CITY OF KENTWOQOD

By:

Tts

I

OWNER

By:

Its

HIBIIHIWHIHHHKMMIWM
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OLUNTAR PECIAL A SSMENT/DEVELOPMENT AGREEMENT

This Voluntary Special Assessment/Development Agreement is made as of September 7, 2004
between the City of Kentwood, a Michigan munlcipal corporafion, the address of which Is 4900
Breton Avenue, SE, Kentwood, Mt 48508 (ihe “Cily™) and 44"/ Shaffer Avenue, LLC, a Michigan
limited liability company, the address of which is 850 Stephenson Highway, Suite #200, Troy, Mi
48083 ("44th LLC" or the "Ownar™).

RECITALS

A 44th LLC cunently owns or controls an approximately 233 acre site generally located at
the nbrthwest comer of 44™ Street and Shaffer Avenue in the City, more specifically described
on the attached Exhibit A, which is incorporated by reference (the "44th LLC Property”).

B. The 44th LLC Property was formerly zoned R1-C, single family residenfial. 44th LLC
sought and recelved approval from the City {o rezone the 44th LLC Property as a phased high
density residential Pianned Unit Development project (the “Ravines™). A preliminary PUD site
plan, as required by the City's Zoning Ordinance, depicting the Ravines is attached as Exhibit B
and incorporated by reference.

C. 44th LLC contemplates the sale of all or porfions of the 44th LLC Properiy o third party
developers and builders (“Bulider” or “Builders”) who will succeed to and be responsible for
complying with the obligations of 44th LLC as fo that portion of the Properly purchased from
44th LLC, and 44th LLC will have no further obligation with regard to the purchased Propenty.
Wherever the term “44th LLC" Is used, it shall mean during the period that 44th LLC remains the
owner of the portion of the Properly affecled and thereafter it shall mean the Builder or Bullders.

D. In order to develop the Ravines as approved, certain improvements must be made
including, without limitation, certain public water, sanitary sewer and storm sewer/drainage
improvements, sfreets, additional street lanes, curbs, guiters, sidewalks, and other public
improvements to accommodate access and other needs. The City has no cument plans to
construct the improvements and has not budgeted funds for the same.

E Consistent with prior City policies, the owner of a project, as the bensfiting party, Is
responsible to install and pay for the types of public improvements outlined in Recital D, abova.
After such improvements are- consiructed and installed to City specifications, they are typically
dedicated to the City or other governmental agency with appropriate jurisdiction.

F. Where appropriate, the City may specially assess the costs of public improvements
against the properiy(ies) especially benefited.

G.  The Owner concedes that the improvements outlined in Recital D, above, will benefit its
parcels and represents that it owns more than fifty percent (50%) of the land proposed to be
assessed for the public improvements as further described herein.

-1- RECD SEP 16 2uu4
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H. The City has determined that construclion of the street and road improvements
associated with the Ravines, and parficulary construcfion of Pfeiffer Woods Drive, will fadilitate
vehicular movement within this area of the City and consfitutes the Instaliation of a necessary
collector roadway as specified in the City's master plan,

L Because the Owner will have one or mare contractors working on thelr parcels that may
also be capable of constructing the improvements outlined in Recital D, above, the paities
believe certain economies can be achieved by allowing the Owner to cause those confractors to
construct some of the improvements.

J. The City has defermined that entering info this Agreement is otherwise in the best
interests of the public health, safety and general welfare and that special circumstances exist
including, but not limited to, the ability to utilize on-site confaciors and engineers and to expedite
construction of a needed colleclor roadway.

TERMS AND CONDITIONS

NOW, THEREFORE, in exchange for the considerafion in and referred to by this Agreement,
the sufficiency of which Is acknowledged, the parties agree as follows:

1. Owner-Contracted Infrastruciurs Improvements, The parties agree that for purposes of
coordination of construction and for purposes of minimizing costs, the public will be best served
if the portion of the public improvements deteiied in the attached BExhibit C (the “Owner-
Contracted Irdrastruciure Improvements”) are made by contraciors retalned by the Owner,
Such an amangement is authorized pursuant to City ordinances and resolutions where special
circumstances are fourd fo exist. Having found that such circumstances exist, the Owner is
hereby engaged by the Clty to design, consfruct and install the Owner-Contracted Infrastructure
Improvements on behalf of the City subject fo the terms of this Agreement.

(a) Construction Plans and Specifications. The Owner shall cause to be prepared
final plans and specifications for the Owner-Confracted Infrastructure Improvements
which comply with all applicable laws, ordinances, es and regulations. Such plans
and spectiications shall be submiited to the City Engineer for review and approval. if
changes are requested by the City Engineer in wrifing, such changes shall be made
before approval of the final plans and specifications for the Owner-Contracted
Infrastructure Improvements (the “Owner-Contracted Infrastruchure lmprovements
Plans™). Any approval shall be effective when in writing signed by the City Engineer. All
City revisws shall be completed on a timely basis.

Without limiting the foregoing, the parties acknowledge that the reviews conducted by
the City as provided for herein shall be limited to a determination of compliance with City
laws, ordinances, rules and regutations and that the plans and specifications must also
be submitied for review and approval to other governmental entiies with appropriate
jurisdiction including the City of Grand Rapids relative 1o alf uiility matters.

The parties further agree that the Owner-Coniracted Infrestruciure Improvements must
incorporate the following provisions:
(1) No lift slations shall be uiiized in the design of the sanitary sewer
syslem. :
(2)  The top course of any roadways shall be left off; it being the parfies’ intent
that the City shall be solely responsible for the Installation and all subsequent
_costs associated with installing the fop course.
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(3)  Manholes shall be raised to the fop of the leveling course,

(4) . Inlets shall be customized with the advance siormwater inlet at the low
point.

(5)  Pre-trestment ponds and detention ponds must be construcled as
required by the City.

(6)  Storm sewer outlets and inlets shall be constructed as part of the

project 2s required by the City. :

(7)  Easements shall be provided as reasonably requested by the City or
piher governmental entity with jurisdiction.

{8)  Sidewalks shall be installed concurrent with the installation of any streets.

(8)  The project shall be designed in full compliance with the City's adopted
soil erosion laws, rules and regulafions.

(10) Sanitary stubs shall be extended {o the next manhole subject to review
and approval by the City of Grand Rapids.

(11) The Owner shall coondinate its efforts in the design and construction
of the Owner-Contracted Infrastructure Improvements with the adjoining
property owner, Holland Home, and the Cily. To this end, representatives of both
property owners shall attend mandatory biweekly progress meetings at City Hall
until such time as the Owner-Contracted Infrastructure Improvements have been
conveyed consislent with Section 1¢h) herein.

(b)  Construction Easements and Pemmits. Pror {o beginning construction, the

Owner shall, at its sole expense, obtain any construction and permanent easemenis,
rights-of-way and permits needed to construct the Owner-Contracted Infrastructure
Improvernents. The City shall cooperate with the Owner’'s efforts {0 do so as reasonably
necessary. All easements and rights-of-way shall be fully assignable to the City or other
appropriate  govemmental enfity upon the complefion of the Owner-Contracted
infrastructure Improvements and copies of the easements, rightsof-way and permits
shall be presented to the City for review and approval prior to beginning construction.

{c)  inspsction, The City and #s agents shall have the right, but not the obligatfion, to
inspect and test all construction of the Dwner-Contracted Infrasiruciure improvements
and be contacied before the water mains, sanitary or storm sewer mains, or any other
portions of the Owner-Contracted Irfrestructure improvements are covered after being
laid. The City will not, simply by making such inspection(s) or festing(s), or by falling io
raise any objections, refieve the Owner or its contractors from any obligations they may
have, or waive any walrantes or guaramtees covering the construction. Al cosis
incurred by the City fo have the inspections or tests performed shall be included in the
special assessments referenced in Seclion 2, herein. The City shall be notified of &l
scheduled progress meetings tonducied by the Owner’s engineer or principal contracior
during the construction period and shall be afforded & reasonable opportunity to atiend
and participate in all such meefings.

(d) Constuction. The Owner shall assure that the Owner-Contracied Infrashructure
improvements. are construcied by a contractor acceptabie io and approved in writing by
the City's Purchasing Agent. The Owner shall further require that the Owner-Contracted
Infrastructuré Improvements are constructed in accordance with the approved Owner-
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Confracied Infrastructure improvements Plans. The Owner shall obtain bids via sealed
bids or by an alternate bid process approved by the City’s Purchasing Agent for such
work based on the Owner-Contracted Infrastructure Improvement Plans and shall open
and/or tabulate those bids in the presence of the City’s Purchasing Agent. The Owner
shall provide the bid tabulation and, if requested by the Cify, the bids fo the City
Purchasing Agent for review and comment prior to any bid award. Owner shall
indemnify and hold harmiess the City for any claims, damages or Fabififies arising ouf of
the bidding process or award for the Owner-Confracted infrasfructure Improvements;
provided, however, that the Owner's obligafions shall not be consirued or interpreted as
applying 1o claims, damages or liabiliies caused by the Cily, its officers or employees.
The City shall have the right to inspect and copy any documents related fo the
consfruction, pricing or administraion of the Owner-Confracted Infrastructure
Improvements in the possession of Owner or its agent(s). Construction of Pfeiffer Woods
Drive on the 44™ LLC Property will be in accordance with the appraved preliminary PUD
site plan for the Ravines. The parlies agree that the Owner-Contracted Infrastructure
Improvements shalf be completed by the Owner within 14 months afer the Owner
Conliracted Infrastructure Improvements Plans are approved in writing by the City.

(e) - Indemnification and Ipsurance. The Owner shall hold the City (including its
officers and employees) harmless from, indemnify it for, and defend it (with legal counsel
reasonably acceptable to the Cify) against any and all demands, daims, lizbilities,
obligations, damages, awards, judgments, administrative or criminal penalfies or other
losses or expenses the Cify may receive ar incur arising out of the Owner’s design,
award, or consfruction of the OwnerConfracted Infrastructure Improvements provided,
however, that the Owner’s obligations shall be limited {o claims made, or which cauld
have been made, prior to the Owmers conveyance of the Owmer-Contracied
Infrastructure Improvements as provided for in Section 1(h) berein. During construction
and unfi! construction Is complefed, the land Is restored and the Cly has accepted the
Owner-Confracted Infrastructure Improvements, the Ovwner shalt obtain and maintain a
genetal fiabiity insurance policy naming the City, Its officers and employees as insureds
and certificate holders with coverages of at least $5,000,000 per occumence. Such
general liabilify insurance poficy shall provide that it may not be canceled, modified or
terminaled without at least 30 days prior wiitten nofice to the Cliy. During construction
and until construction Is completed, the land is restored and the City has aceepted the
Owner-Contracted Infrastructure Improvements, the Owner shall obtain and maintain an
owner and contractor protective liability insurance policy, which palicy names the Cily, its
officers and employees as insureds with coverages of at least §1,000,000 per
occurence and $2,000,000 general aggregate. Such owner and contractor protective
liability insurance policy shall provide that it may not be canceled, modified or ferminated
without at least 10 days prior written notice to the Cify. A copy of the certfficate(s) and
policy(ies) of insurance shall be provided 1o the City Public Works Direchor prior fo the
commencesnent of construction. In addition, the Owner shall assure that all necessary
or required workers® disability compensation, unemployment compensation and other
Insurance has been obtained by its subconiraciors.

9] Liens and Encumbrances. The Owner shall use reasonable commercial efforis
to keep the Dwner-Confracted Infrastructire Improvements and all Cify- property free of
any and all fiens and encumbrances Including, without limitation, contrackxs’,
mei?;z.rﬁm‘ or material supplier's fiens. The Owner may dispute and bond off any liens
SO s
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‘,-.‘:ﬁﬁ@bst with the City: (1) a performance bond in an amount not fess than 25% of the
total value of the Owner-Confracted Imfrastructure Improvements and {2) a payment
bond in the amount of 100% of the total value of the Owner-Confracted infrastruciure
Improvements, The bonds shall be in a form approvsd in advance by the City. :

(h) Conveysnce apd Wamanty. Upon complefion of the Owner-Contracted
Infrastruciure Improvements and the written opinion of the Chty Engineer that they have
been completed in accordance with Owner-Contracted Infrastructure Improvements
Plans and all appficable laws, ordinances, regulations and rules, the Owner shalf convey
and dedicate for public use the Owner-Contracted Infrestructure Improvements to the
City or other appropriate governmental enfity, together with all easements, rights-of-
way, contractual guarantees and warranties, operafions or other manuals and other
information, all with such documentafion in a form reasonably acceptable fo the City.
Owner and its ageni(s) shall execute all documents reasonably requested by the City to
effectuate the conveyancs of the Owner-Contracted infrastructure Improvements to the
City or other appropriate govemmental entity. The City shall then, within a reasonable
fime period, by resolufion of the City Commission, accept such conveyance and
dedicafion, The Owner shall, for a period of one (1) year after the City Commission's
adoption of a resolution of conveyance and dedication, wamrant and guarantee the
construction and use of materials in the Owner-Contracted Infrastructure Improvements;
provided, however, that the foregoing Owner’s warranties and guarantees shall not apply
to the leveling course or fop course of any roadway. Within this ona (1) year period,
Owner will repair or replace, as reasonably detemmined in advance by the Cily in writing,
any materials incorporated in the Owner-Contracted Infrastructure Improvemnents which
may be defective. Owner further warmrants and guarantzes that the construcion of the
OwnerContracied Infrastucture Improvements will be performed in 2 good and
workmanlike manner, and that the Owner will repair any defects resulting from faulty
workmanship. While the warmanfizs referenced herein are in effect, ihe Owner shall post
with the City a performance bond for the same, in a form safisfactory to the City, in the
unt of two percent (2%) of the tolal cost of the Owner-Contracted Infrastruchure
Improvements,
(i) "As Buills®. The Owner shall alsp provide the City with "as built" drawings,
certified by a licensed engineer, showing the exact location of the Cvwner-Contracied
infrastruchre  Jmprovements and any deviations from the Owner-Confracted
Infrastructure Improvements Plans. Such drawings shall be provided to the City prior to
the convayance and dedication required by the preceding subsection (h) and before the
City accepls that conveyance and dedication,

Payment The City shall pay to the Owner the cost of constructing the Owner-
Contracted lnfrashucture Improvements as prowded in this subsed:on
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or erforceability of the special 2ssessments provided for herein. L
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{2)  Progress payments will be made during construction to reimburse the
Owner for payments it has already made ko its contractors and subconiractors.
Such payments shall be made not more frequently than monthly and shall require
City approval. Accordingly, it may take 30 or more days fo process a
reimbursement payment request, however, the Cily shall fimely and diligently
process such requests for payment.

(3)  Af requests for payment shall include statements from the Owrner and its
enginesrs that the work for which payment is sought has been completed in
accordance with the Owner-Contracted Infrastructure improvements Flans and
waivers. of fiens from all contractors, subcontraciors and suppliers are supplied.
They shall be reviewed by the City Engineer before processing for payment and,
if the City’s inspeciors have viewed the work, such payment requests shall also
be subject to the approval of the City’s inspectors,

(4 For up fo one year afier substantial completion of the Owner-Contracted
Infrastruciure Improvements, the City shall have the right to inspect, audit and
copy all invoices, finandal records, books, expense sheets, bilfing statements,
confracts or similar documents in the possession of the Owner or its agent(s)
refated to the constucfion of and payment for the Owner-Confracled
Infrastructure Improvements.

(5) Reimbursement paymenis to the Owner shall be made within 10 days
after appmrval by the Cﬁy

NV 8+:00:11 220T/€1/9 OSIN A4Q AAATADTY
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(a) Defined. The costs of the Owner-Conhacted lnﬁastructure Improvements shail
Indude damgn construction, installafion, construction engineering, inspection, financing,
insurance, administrative and all other casts incurred in connection with the construction,
including all costs and fees incumred by the City relating to the establishment of a spedial
assessment district and those costs associated with the inspecfion, review, approval,
consbuction or acteptance of the Owner-Contracted Infrastructre Improvements
incurred by the City.

(¢} Consent The Owner consents {o the levy of the special assessments and
agrees o execute and deliver to the City such other consents, releases and waivers
regarding the notice, hearing and levies associated with the special assessment as the
City may reasonably request as it proceeds to levy the special assessments as provided
for In this section.

{d)  Nofice of Conveyance. If the Owner conveys any interest in any of its real
. properly to _any. ofber_pary pror{o—the—cenrslusion -of -the--special- -assessment

-6-
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proceedings, the Owner shall provide the City a written copy of the conveying
documents within 3 days of their execution.

(e) Temns for Special Assessment. Consistent with City Ordinance No. 4-67, as
amended, the final amount of any special assessment, the term of years for the special
assessment and similar matters associaled with fthe establishment of a special
assessment district for the Owner-Contracted Infrastruchure Improvements will be
determined by resolution of the City Commission in its discretion. Without limiting the
foregoing, it is the parties’ intent that the special assessments will be consistent with the
following guidefines:

{1}  The public improvements will only be those identified in Exhibit C.

(2) - The term of the spedial assessmenf will not exceed ten (10) years.

(3) The interest rate charged wil be a rate equal fo one percentage (1%)

point over the U.S. prime rate as published in the Wall Street Joumnal, which

prime rate is in effect on the date the roll is confimed as provided for in

Ordinance No. 4-67, as amended.

(4) The following components of the Owner-Contracted Infrastructure

Improvements will be paid for by the City at large as part of the special

assessment . )

(@) Difference in the cross secfion and unit costs between the

standard 30-foot street residential cross section and the cross section as
constructed to meet Clty requirements for the Ravines;

(b) QOversizing the watermain fmm eight (8) inches fo twelve (12)
inches; and

©) Ten percent (10%) of the subcontractors’ fotal costs foriterns
2(e)(4){a) and 2({e){4)(b), above; which figure represents the City’s
proportional share of administrafive, engineering and similar fees
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associated with the project.
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(B) The speclal assessment roll shall be modified so as not to exceed the
actual costs reimbursed o the property owner pursuant io this Agreement and
the costs and expenses of the City io which the Gity is lawfully entiied to be
reimbursed including, but not fimited to, all legal fees incumed by the Cily in
establishing and preparing the speclal assessment district and special
assessment roll.

] Valuation. The City’s abligation to esfablish a spedial assessment district for the
Owner-Caontracted Infrastructure improvements shzll be contingent on the City's receipt
of information, in a form and of a type reasonably satisfactory 10 the City, from the
Owner confirming that the fair market value of the 44th LLC Property will suppart the
anficipated special assessment fiens in the event of a subsequent default. ' The Owner
shall submit such information with thirty (30) days from the date hereof. The City will
promptly review such submissions.
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(1) Except as otherwise provided herein, annual instaliment payments shall
be interest only uniil the end of the tenn of the speclal assessment.  Provision shall be
made such that if any instalimant is not paid when due, then penaliies shall be applied
as are collecied on definquent ad valorem faxes.

(2)  The principal shall be aliocated among the various approved phases for
Neighborhoods B-1 through B-4 of the Ravines as defined in a certain Planned Unit
Development Agreernent, dated March 18, 2004, recorded as Instrument No. 20040402-
0043203 with the Kent Counfy Register of Deeds. The fixed allocation of the special
assessinen district ("SAD") costs by neighborhood shall be as follows:

Fixed
SAD
Cost
Neighborhood | Allocafion
B-1 24%
B-2 22%
B3 33%
B4 21%
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The fixed SAD costs by neighborhood may not be changed except by writlen
amendment to this Agreement. The City has agreed to allow the SAD costs to be further
apportioned to a maximum number of construction phases within each neighborhood as
follows:

Max. # of
Neighborhood | Phases
B-1 2
B-2 2
B-3 4
B4 2

Tha nurnber of phases within each neighborhood may not be changed except by wiritien
amendment to this Agreement The process by which the SAD costs will be apportioned
to each phase Is as follows:

(2}  Unless otherwise agreed to by the Clty, the Owner shall have one

opportunity per neighborhood to appuorfion the SAD costs among the construchion

phases as described herein; provided, however, that any apporficnment must equal the
total fixed SAD costs for the relevant neighborhood.

(b) At the' time Owner files the first application for final zoning
approval for any land within a neighborhood, the Owner will also file an amended
phasing plan for the entire neighborhood. The phasing plan will inciude the total housing
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units. expacted fo be consfructed within the neighborhood and within each phase up fo
the maximum number of units and phases aliowed for that neighborhood,

The Owner will prepare, for the Cily's review and approval, a
proposed apportionment of the SAD costs among the individual construcfion phases.
The following example shows how the costs will be apporfioned assuming a $1.6 Million

)

{otal SAD cost

[1]

Allocate the costs to each neighborhood by multiplying the iotal
SAD costs by the fixed aflocaiion percentages:

Fixed SAD
Total SAD % $
SAD Neighborhood Allocation Allocation
$1,600,000 B-1 24% $384,000
‘B-2 22% $352,000
B-3 33% $528,000
B4 21% $336,000
[2 Detzrmine the final number of housing units in each neighborhood
and within each construction phase:
Final #
of # of Units in Each Phase
Neighborhood Units 1 1 2 1 3 1 4
B-1 248 124 124 N/A N/A
B-2 190 g5 95 NA N/A
B-3 210 S7 59 47 47 -
B-4 i78 100 78 N/A N/A

3] Calculate the percentage of housing units in each phase of a
neighborhood refative fo the tolal number of housing units in that neighborhood as
defermined in Secfion 2.(g}2)(c)}2] above:

Neighborhood

% of Units in Each Phase

t T 2 1 3

4

B-1
B-2
B-3
B4

50% 50% NA
50% 50% N/A
27% 28% - 2%
56% 44% NA

N/A
NIA
22%
N/A

0110b
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[4] Calculate the SAD costs to be apportioned among each
construction phase by multiplying the percentages calculated in the table in 2.(g)(2)(c)3]
above by the total SAD costs aliocated to the neighborhood as caleulated in

2.[@)(2)(S[1] above.
$ 1o be Allocaled 1o Each Phase
Neighborhood 1 I 2 T 3 1 4
B-1 $192,000 $192,000 NA N/A
B-2 $176000 $176,000 N/A N/A
B-3 $143,314 $148,343 $118.171 $118.471
B-4 $188764 $147.236 N/A NIA

{d)  Principal payments, with interest thereon accrued on a pro rata
basis, shall be due within 180 days of final zoning approval for a phase or upon the
City's issuance of a soll erosion permit for the phase, whichever is earfier.

(3) It Is an express condifion of this Agreement that the Owner waives any
right it may have under state or local taw, rule or regulation 1o any further allocation or
apportionment of special assessments for the Owner~Confracted infrastructure
improvernents {(among lots, units, or other divisions of property) beyond that provided for
herein or as otherwise provided for in the City Commission resolution confinming the rolt
for the Owner-Contracted Infrastructure Improvements,

3. The Ravines. The Owner represents and covenanhts that the Owner-Coniracted
Infrastructure Improvement costs incumed in the Ravms when comleted will be at Ieast
$1,200,000.00, not mdudmg the value of Ihe Iand EIE B e
O R I B T THEIO ; 6
4. Other Rates, Fees and Charges. This Agreement shall not affect any rates, fees or
charges for any City services. Accordingly, the Owner, the Builders or thelr successors in
interest to portions of the 44th LLC Property who shall seek or require such conneclions or
services, shall pay on a fimely basis all rales, fees and charges due under City ordinances,
rules, regutations, policies and permit requirements, including without limitation those for:

(a) (Milities. Connection to or use of the Clly’s water or sanitary sewer systems.

(b) Construciion Permits. Building, electrical, plumbing, mechanical, foundation, site
preparation, occupancy and other construction permits and approvals.

(c) inspsctions.  Inspection, approval and acceptance of the Owner-Contracted
Infrastructue Improvernenis. .

(d) On-going_Maintenance. Except as nmed herein, the Chy or other appropriate
governmentzal entity will be responsibie for on-going maintenance after dedication of the
_ Owner-Contracted Infrastruchure Improvements and the Owner, will_be responsbie for

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY
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on-going maintenance for the poriion of the Owner-Contracted Infrastruchure
Improvements located on its property prior to dedication. The parfies acknowledge and
agree that prior to the dedication of the Owner-Confracted Infrastructure improvements,
the parties shal enter Into a separate agreement which incorporates the following
provisions:
(1) On-going maintenance responsibility for landscaping improvernents in
the parkway included In the Owner-Confracied Infrastructure Improvements shall
be assumed by the Owner at the Owner’s sole cost and expense. Nothing herein
shall be construed or interpreted as granting the Owner any property interest in
the landsuapmg, it being the parties’ understanding that the City may remove or
maodify any’\lpndswpmg within the public rights of way as the City deems
necessary fof the public health, safety and welfare and that payment for these
1mpmvements bLspeual assessment shall not impact the City's rights, E&w
S i T e e DA s
el B B e CONACES BB 0 i
(2) On-going maintenance rsponsibmty for the imrigation system
improvements included in the OwnerContracted Infrastructure Improvements
shall be assumed by the Owner at the Owner's sole cost and expense. Nothing
herein. shall be consfrued or interpreted as granting the Owner any immediate
property interest in the imigation system; provided, however, that the agreement
shall further require that the ingaftion system will be conveyed by the City to the
Owner or its successor(s) and shall be accepted by the Owner or its successor(s)
on the termination of the spedial assessment district for the Owner-Contracted
Infrastruciure Improvements.
(3) The Ciy's ownership of the Imigation systemn shall extend only fo the
public side of the water meter, which water meter shall be installed within the
public rights of way in such manner as approved in advance by the City.
{4)  The Owner and Its successor(s) shall indemnify and hold harmiess the
City and its officers and employees from any and all dlaims arising out of or
related fo tha Owner's construction, operation or maintenance of the tandscaping
and irmigation systems that are included in the Owner-Confracted Infrastructure
Improvements so long as the Cwaer's obligstions remain.
Costs. Within 28 days of the Cily's invoice o the Owner therefore, 44th LLC shall

reimburse the Cily for all costs incurred by the Cily related io the preparation of this Agreement.

6.

Temm and Termination. This Agreement shall be effective as of the date first written

a2bove and shall remain in effect until all the cbligations of the Owner under this Agreement have
been met.

7.

Miscellaneous.

{(a) Interpretation. This is the entire agreement between the parties with respect to
its subject matter. It supersedes and replaces all other agreements, whether express or
implied, written or verbal. There are no other agreements. Each pasty had the advice of
legal counsel and was able to participate in its creation, so it shall be construed as
mutually drafted. The captions are for convenience only. However, the recii2ls are
deemed an integral part of this Agreement. More than one copy may be signed, but it
shall constitute only one agreement I was drafted in Kent County, Michigan and s to

-11-
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be interpreted in accordance with Michigan law. The inlerpretation of this Agreement
shall not be affected by any course of dealing between the parties,

{b) Notices. All nofices shall be complete when provided to the other party at the
first address given above or such other address as a party shall request by nofice. It
may be made by personal delivery, express courier such as FedEx, by United States
ceriified mall, retun receipt requested or by prepaid United State first class mail. if
made by first class mall, i shall be deemed completed 5 business days after mailing.
Otherwise, It shall be desmed complefed when actually delivered.

(c)  Breach and Remedies.

(1)  The pariies agree that damages and other legal remedies are inadeqjuate
relief. Only specific performance, injunclive or other equitable relief may be
sufficient. The parfies agree that any breach of this Agreement will result in
ireparable harmm fo the other party.

(2)  All remedies are cumulative of all remedies available at law ar in eguity.
The pursult of one remedy does not foreclose the pursuit of ofher remedies.
Available remedies may be exercised simultaneously or individually.

(3) In any dispute pursuant fo this Agreement, the parties agree that, to the
extent not otherwise prohibited by law, the jurisdiclion and venue for any such
dispute shall be solely within the state courts located in Kent County, Michigan.
The parties further agree that in any such dispute the prevailing parly shatl, in
addifion o any other refief fo which it may be entitled, be awarded its actual cost,
including, without limitation, filing fees, discovery cosls, actyal reasonable
attorneys’ fees, expert witness fees, and other costs incured to bring, maintain
or defend any such action from its first accrual or nofice thereof through all
appellate and collection proceedings. .

{d) Assignment Except as provided in Recital C, nelfther party may assign any of its
interests in or rights, dufies or obligations under this agreement without the prior written
consent of the other party.

] "@.@_BL‘L_ gie L VED A} €Tk

e)  Recording, §HE®D IS Thir)
J‘%E e (O e IR e e e i T d with the
Kent County Register of Deeds. The City shall be responsible for all costs associated

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY

with recording the Agreement
(4] Additional Documents. The parties agree fo execute such other documents and

any one of them may reasomably request to fully implement this Agreement.

(g) No Other Beneficiaries. No other party is infended as a beneficiary of this
Agreement.

(h)  Meaning of 44th [1C. The term “44™ LLC" as used in this Agreement so far as
the covenants, agreements, sfipulafions or obfigafions on the part of 44™ LLC are
concemed is fimited to mean and include only the owner of the 44% LIC Property or
porfion thereof effected at the time in queston. In the event of any sale, transfer or
conveyance of the fifle to such fee, 44® LLC will automatically be freed and refieved from
and after the date of such sale, fransfer or conveyance' of all Eersonal fisbifity for the
performanca of any covenants of obfigations on the part of 44™ LLC contained in this.
Agreement thereafter to be performed as to the portion of the 44% [1.C Property thereof

—sold,-ransferred_or conveyed-and 44" 1L C's successor shall_assume.all comemitments_

-12-
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with respect to said covenants, agreements sfipulations or obiigations as to he portion
of the 44™ LL.C Property acquired from 44™ LLC.

THE PARTIES have caused this Agreement to be executed zs of the date first written above.

CITY OF KENTWOOD

44TH/SHAFFER AVENUE, LLC

Dratted by:
Jeff Sluggett

Law, WEATHERS & RICHARDSON, P.C. ™~
Bridgewater Place, Sutte 300 N
333 Bridge St NW 9} .

Grand Rapids, Ml 48504

STATE OF MICHIGAN

COUNTY OF KENT

Acknowledged before me in Kent County,
Michigan on Sepfember 7, 2004, by Richard
L. Root and Dan Kasunic, respeciively the
Mayor and Clerk of the City of Kentwood, a
Mlchlgan home rule city, on behalf of that

Qé)» 4 Y b

Notary Public, Kent County, Ml
Acting in Kent County
My commission explres: 10}31;/;00'{

STATE OF MICHIGAN
COUNTY OF KENT

Acknowledged bsfore me in Kent County,
kilchigan on September 7, 2004, by

heel J. Bemsne, member of 44ih/Shaffer
Avenue, LLC, a Michigan limited fiability
company, for the company.

&t o« L Lk

Notary Public, Keat _ County, Mi
Acting in County

Kent
My commission expires: !ol.lbl,@‘f

When recorded retumn to:

Dan Kasunic, Clerk —
City of Kentwood

4900 Breton Avenue, SE
PO Box 8848

Kentwood, Ml 42518-BB843

NO TRANSFER TAX IS OWED BECAUSE THIS AGREEMENT DOES NOT CONVEY ANY

REAL PROPERTY.

0114b
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EXHIBIT A
LEGAL DESCRIFTION OF 44TH/SHAFFER AVENUE LLC PROPERTY.

Part of the NE % and part of the SE %, Seclion 22, T6N, R11W, City of Kentwood, Kent County,
Michigan, described as: BEGINNING at the NE comer of Section 22; thence S 03°3529" E
3085.00 feet along the East fine of said NE Y; thence S 89°42'31" W 258.00 feef; thence S
03°3529" E 120.00 feet; thence N 83°42'31" E 258.00 feet; thence S 03°35'29" E 705.38 feet
along the East line of said NE Y; thence N 54°47°03" W 395.85 feel; thence S B9°45'47T W
308.00 feet; thence S 03°3525” E 330.00 feet; thence N 89°45'47" E 424.00 feet along the
South fine of the N ¥ of the NE % of Seclion 22; thence S 03°35°28" E 153.00 feel; thence N
89°45'47 E 183,00 feet; thence S 03°35'28" E 273.18 feet along the East line of sald NE ¥;
thence S 86°24'31" W 40.00 feef: thence S 03°3529" E 891.81 fest along the West iine of
Shaffer Avenue fo the South bne of said NE ¥4 thence S 03°10°02" E 1324.40 feet along the
West line of Shaffer Avenue; thence S 85°54’32° W 629.94 feet alang the North line of the S ¥
of the SE % of Section 22; thence S 03°10'02" E 60.95 feet; thence S 90°00'00" W 70824 feet;
thence N 45°00°00" W 67.88 feet; thence S 90°00°00" W 530.00 feef; thence N 50°00°00" W
235.00 feet; thence S 42°38'50" W 260.00 feef; thence S 77°56°20" W 333.73 feet; thence N -
03°02'05" W 1440.00 feet along the West line of the SE % of Seclion 22 to the center of sald
Section; thence N 03°28'48™ W 2635.48 feel along the West line of the NE ¥ of Sechion 22 1o
the N % comer of said Section; thence N 88°42'31" E 2633.71 feet along the North Jine of said
NE % to the place of beginning. Subject to highway RO.W. for Shaffer Avenue. This parcel
contains 233.48 acres, induding highway R.O.W.,

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY
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EXHIBIT C
OWNER-CONTRACTED INFRASTRUCTURE IMPROVEMENTS

Pfeiffer Woods Roadway
Sanitary Sewer

Water Main
Streetlighting

L andscaping

Irrigation System

Projecl Management
Liability Insurance

Deslgn and Inspection Fees

NV 8+:00:11 220T/€1/9 OSIN AQ AAATADTY

Permits and Fees
City Legal and Other

Project Contingency

3944506
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CITY OF KENTWOOD

PFEIFFER. WOODS DRIVE LANDSCAPING MAINTENANCE SPECTAL ASSESSMENT DISTRICT

(Ravines)
RESOLUTION NO. 8-06
(Resolution No, 5)
A RESOLUTION TO CONFIRM THE SPECIAL ASSESSMENT ROLL

Minutes of the regular meeting of the City Commission of the City of Kentwood, Kent County,
Michigan, held inthe City on Japuary 17, 2006 st 7:30 P.M,

PRESENT: COMMISSIONERS: Brinks, Brown, Clanton, Reha and Mayor Root.
ABSENT: COMMISSIONERS: Coughlin and Crmmings.

The following preamble and resolution were offered by Commissioner Brinks, and supported by
Commissioner Clanton: '

WHEREAS, consistent with City of Kentwood Ordinance No. 4-67 & specizl assessment roll bes
been prepared for the purpose of specially assessing that portion of the cost of the public improvements
mors pertienlarly hereafter described to the properties specially bepefited by the public improvements;
and

WHEREAS, = copy of the special aseessment roll is attached to this resolution as *Roll A” and is
incorporeted by reference; and

WHEREAS, the specizl assessment rofl has been presented to the City Commission by the City
Clerk; and

WHEREAS, the City Commission hes held a public heering to consider objections to the
confirmetion of the special assessment roll, which hearing wae noticed in accordance with state end local
law; and

WHEREAS, no objections having been made to the City either before or during the beering, and
the City Commission baving otherwise fally reviewsd proposed special assessment roll and finding it
proper; and .

WHEREAS, ths City Commission also finds that due to the nature of the present and plenned nse
and development of the premises within the district that it will be fair and equiteble if the special
assessment rof] is confirmed s herelnafier provided which will contain the properties within the district
as identified on “Rol] A.”

THEREFORE BE IT RESOLVED THAT:
1, The Special Assessment Roll marked as “Roll A,” shell be desipnated as follows: Pfeiffer

tabbies”

Y

EXHIBIT

0118b
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Woods Drive Landscaping Msintenance Special Assessment District, Special Assessment District No.
808.051.145.

2. The special assassment roll in the amouxt of $160,859.15, as prepared and reported to the City
Commission be and the same is hereby corfinned, containing the assessments shown on “Rofl A” znd
essodiated attachments, which is atieched to and mede part of this Resolution, ¥nd is-foand to contain
assessments proportional to the benefits received.

3. The spedial assessment roll shall bs applied consisiant with the terms of the Yoluntary Special
Asseasroent/Development Agreement dated December 6, 2005, between the City of Kentwood,
44th/Shaffer Averme, LLC, Holland Home 2nd Ravines North, LLC (the “Agresment™).

4, Interest shal be paid on any unpsid balancs of the spacial assessment roll &t the mte of 8.25%.

5. The special assessment roll shall be filed in the office of the City Cleak end shall bave the dats
of confirmation endorsed thereon, The date of the confinnstion shell be Jarmary 17, 20086,

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY

6. The assessments made in the specis! assessment roll as confirmed shall be deemed o lien on the
property described and ars hereby ordered end direoted 1o be collected consistent with the terms thereof
and the Agreement, and the City Clerk shall deliver & certified copy of the special assessment rell to the
City Treasurer with his warrant attached commanding the Assessor to spread and the Treesurer to collest
the essessments therein in accordance with the ditections of the City Commission with the respect thersto,
and the Treasurer is directed to collect the emounts agsassed ax the same above become dve.

7. All resolutions and parts of resolutions insofar es thoy conflict with the provisions of this
resolution be and the same hereby are rescinded.

YEAS: Commissiontrs: Brinks, Brown, Clanton, Reha and Mayor Root.

NAYS: None,

ABSENT: Commissioners Conghlin and Commings.

RESOLUTION NO. 8-06 DECLARED ADOPTED.

Page 20 Resolotion 5
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CERTIFICATION

The forepoing resolution was adopted at a regular mesting of the Kentwood City Commission held
on Jeoaary 17, 2006,

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY
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ROLL A
CITY OF KENTWOOD
PFEIFFER. WOODS DRIVE LA}U)SCAPNG MAINTENANCB SPECIAT, ASSESSMENT DISTRICT
(Ravines)
CONFIR AS OLL
Date of Confirmatiog: January 17, 2006
Subject Property:

Part of ths NE 1/4 and part of the SE I/4, Section 22, T6N, R11W, City of Kentwood, Kent Connty,
Michigan, described as: BEGINNING et the NE comer of Section 22; thence S 03°35°29° E 395.00 feef
along the East line of sajd NB 1/4; thence S 89°42'31™ W 258.00 feet; thence § 03°35°29” B 120,00 feet;,
thence N 89°42°31" E 258.00 feet; thence 5 03°35°26™ E 70538 feet along the East line of said NE 1/4;
thencs N 54°47'03" W. 395,85 feet; thence S B9°45'47" W 308.00 fect; thenoe 8 03°35"29™ B 330.00 fect;
thence N 89°45"47° B 424.00 feet along the South line of the N 1/2 of the NE 1/4 of Section 22; thence S
03°35'28" B 153,00 feet; thence N 89°45°4 7" B 193.00 feet; thence S 03°35°29™ E 273.18 feet along fhe
East line of said NE 1/4; thence S 86724"31™ W 40,00 feet; thence S 03°35°29” B 891.81 feet along the
West line of Shaffer Avenus to the South line of said NE 1/4; thence S$'03°10°02* B 1324.40 feet along
the West line of Shaffer Avenne; thence 8 89°54°32" W 629.94 feet along the North line of the § 1/2 of
the SE 1/4 of Section 22; thence S 03°10°02” E 60,95 fet; thence S 90°00"00” W 708.24 feet; thence N
45°00°00™ W 67.88 feet; thence S 50°00°00™ W 530.00 feet; thence N 50°00°00™ W 235.00 feet; thence S
42°36°50" W 260.00 feet; thencs S 77°56°20° W 333.73 feet; thence N 03°02°05” W 1440.00 fest along
the West ine of the SE 1/4 of Section 22 to the center of said Section; themce N (03°29"48” W 263549
feet aJong the West fine of the NE 1/4 of Section 22 fo the N 1/4 comer of said Section; thenco N
B9°42'31" E 2633.7] fect along the North Jine of seid NE 1/4 to the place of beginning. Subject to
highway R.O.W. for Shaifer Avenue. This parce] contains 233.49 acres, including highway R.O.W,

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY

Bstimated Pnblic Fmproyement Property Ovwmess'

Costs Totel Costs rtion City's Share

Pfeiffer Woods Drive Landsesping 150,130.15 150,130.15 0.00

Escrow Fee 250,00 250.00 0.00
Total Project Costs 150,380.15 150,380.15 0.00

Total Project Contingency/Inflation

(5%) 7,519.00 7,519.00 0.00

City Legzl and Adminisirative 3.000 3,000 0.00

""SAD Total Costs T160,899.15 160,899.15 X))
Ownes of Property: 44th/Shaffer Aveme, LLC, & Michigen limited liability company, Holland Home, 2

Michigan nan-profit corporation and Ravines North, LLC, a Michizan limited Hability company.

Term: 8 years from confirmation of roll,

Instaliments:

A Interest is charged at 2 mats equal to one percentage (1%) point over the ULS. prime mate ag
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published in the Wil Street Jowrmal, which prims rdde is in effect on the date the roll is confirmed as
provided for in Ordinance No. 4-67, as amended. As of Jamary 17, 2006, this aggrogate interost rate is
8.25%.

B, A payment shall be dus eonually on the anniversary date of the confirmation of the roll (e.g.,
without limitation, Jannary 17, 2007, January 17, 2008, January 17, 2003, etc.) in an amonnt egivalent to
the simple interest on any unpaid principsl amount.

C. Installments shall be collected without penalty until 60 days after the dus date; thersafter, such
penelties es ave provided for in the City Charier for general ad valorent taxes shall be due end collscted.

D, Anticipated nllocations: Ses Vohmtery Special Assersment/Development Agroement dated
December 6, 2005, the terms of which are incorporated by reference.

204509
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EXHIBIT

—

CITY OF KENTWCOD

PFEIFFER WOODS DRIVE CONSTRUCTION
(Ravines Special Assessment District)
STREET, STORM SEWER, NON-MOTORIZED TRAIL, SANITARY SEWER, AND
WATERMAIN
SPECIAL ASSESSMENT DISTRICT.

RESOLUTION NO. 9 04
(Resolution No. 5)

A RESOLUTION TO CONFIRM THE SPECIAL ASSESSMENT ROLL
Minutes of a regular meeting of the City Commission of the City of Kentwood, Kent County,

Michigan, held in the Justice Center Community Room, 4742 Walma Avenue, S.E., in said City on
September 7, 2004 at 7:30 P.M.

NV 8%:00:11 T20Z/€1/9 DSIN'AQ d

Brinks, Clanton, Cooghlin, Cummings, McGoo! key
PRESENT: COMMISSIONERS: _and Mayor Root.

" ABSENT: COMMISSIONERS: __ Brown.-

The following preamble and resolution were offered by Commissioner McGookey  and
supported by Commissioner Counghlin A —

WHEREAS, consistent with City of Kentwood Ordinance No, 4-67 & special assessment rol]
has been prepared for the purpose of specially assessing that portion of the cost of the public
improverments more particulatly hereafter dcscnbed to the properties specxally benefited by the
public fmprovements; and

WHEREAS, a copy of the special assessmant roll is aftached to this resolution as “Roll A” and
is incorporated herein by reference; and

WHEREAS, the special assessment roll has been presented to the City Commission by the
City Clerk; and .

WHEREAS, the City Commission bas held a public hearing to comsider objections to the
confirmation of the special assessment toll, which hearing was noticed in accordance with state and
local law; and

WHEREAS, no objections haying been made to the City either before or during the hearing,
and the City Commission havmg otherwise fully reviewed said proposed special assessment roll and
finding it propcr and

WHEREAS the City Commission also finds that due io the nature of the pmscut and planned
use and dcvclopment of the premises within the district that it will be fair and equitable if the special
assessment roll is confirmed as bereinafter provided which will contain the properties within the
district as identified on “Roll A"

THEREFORE BE IT RESOLVED THAT:
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1. The Special Assessment Roll marked as “Roll A,” shall be designated as follows: Pfeiffer

Woods Drive Construction, Ravines Special Assessment District, Special Assessment District No.
808.051.141

2. The special assessment roll in the amount of $1,942,070.00, as heretofore prepared and
reported to the City Commission be and the same is hersby confirmed, conthining the assessments
shown on “Roll A” and associated attachments, which is attached to and made part of this Rwolutmn,
and is found to contain assessments pmporuona.l to the benefits received.

) 3. The special assessment roll shall be deferred consistent with the ferms of the Voluntary

. Special Assessment/Development Agreement dated September 7, 2004, betweea the City of

Kentwood and 44th/Shaffer Avenue, LLC (the .“Agreement’); provided that annual payments

equivalent to the simple interest on any unpaid balance shall be due and payable on the anniversary
date of the confirmation of this special assessment roll.

NV 8+:00:11 220T/€1/9 OSIN AQ AAATADTY

4. Interest shall be paid on any unpaid balance of the special assessment roll at the rate of
.5.5%. .

5. The special assessment roll shall be filed in the office of the City Clerk and shall have the
date of confinnation endorsed thel:eon. The date of the con;ﬁrmation shall be September 7, 2004.

6. The assessments made in the special assessmeént roll as confinmned shall be deemed a hien
on the property described and are hereby erdered and directed to be collected consistent with the
terms thereof and the Agreement, and the City Clerk shall deliver a certified copy of the special
assessment roll to the City Treasurer with his warrant attached commanding the Assessor to spread
and the Treasurer to collect the assessments therein In accordance with the directions of the City
Commission with the respect thereto, and the Treasurer is directed to collect the amounts assessed s
the same above become due, -

7. All resolutions and parts of resolutions insofar as they conflict with the provisions of this
resolution be and the same hereby are rescinded.

Commissioners: Brirks, Clapton, Coughlin, Cumuings, McGookey

YEAS: and Mayor Root.
NAYS: None.
" ABSENT: Commissioners: Brown. ,

~ RESOLUTION NO. 96-04DECLARED ADOFTED.

€rk

Page 2: Resclution 5
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CERTIFICATION

The foregoing resolution was adopted at 2 regular meeting of the Kentwood City Commission
held on September 7, 2004. ] :

2434903.02
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ROLL A
CITY OF KENTWOOD

" PFEIFFER WOODS DRIVE CONSTRUCTION

(Ravines Special Assessment Distric) .

STREET, STORM SEWER, NON-MOTORIZED TRAIL, SANITARY SEWER, AND
- WATERMAIN

SPECIAL ASSESSMENT DISTRICT

- CONFIRMED SPECIAL ASSESSMENT ROLL .

Date-of éonﬁnﬁaﬁon: September 7, 2004

Subject Property:

Part of the NE'1I4 and part of the SE 1/4, Sécﬁon'22, TeN, R11W, City of Kentwood, Kent

County, Michigan, described as: BEGINNING at the NE comer of Secfion 22; thence S
03°35'28" E 395.00 feet along the East line of said NE 1/4; thence S 89°42'31" W 258.00 feet;
thence S 03°35'29™ E.120.00 feet; thence N 89°42'31" E 258.00 feet; thence S 03°35'29" E
705.38 feet albng the East line of said NE 1/4; thence N 54°47'03" W 395.85 feet; therice S
89°45'47" W 308.00 feet; thence S 03°3529" E 330.00 feet; thence N 89°45'47" E 424,00 fest
along the South line of the N 1/2 of the NE 1/4 of Section 22; thence S 03°35'29" E 153.00 feet;

thence N 88°45'47" E 193.00.feet, thence S 03°35'28" E 273.18 feet along the East line of said

NE 1/4; thence S B6°24°31" W 40.00 feef; thence S 03°35'29" E 891,81 feet along the West line
of Shaffer Avenue to the South line of sald NE 1/4; thence S 03°10°02" E 1324.40 feet along the
West fine of Shaffer Avenue; thence S 89°54°32° W 629.94 feet along the North line of the S 1/2
of the SE 1/4 of Section 22, thence S 03°10'02" E 60.55 feet; thence S 80°00'00" W 708.24 feet;
thence N 45°00'00" W 67.88 feel; thence S 90°00°00" W 530.00 fest; thence N 50°00'00" W

. 235,00 feel; thence S 42°36'50" W 260.00 feet; thence S 77°56'20° W 333.73 feet; thence N
03°02'05" W 1440.00 feet along the West line of the SE 1/4 of Section 22 to the center of said
Section; thence N 03°258'48” W 2635.49 feet along the West line of the NE 1/4 of Section 22 to

_the N 1/4 comer of sald Section; thence N 89°42'31° E 2633.71 feet along the North line of sald
NE 1/4 to the place of beginning. "Subject fo highway R. O W. for Shaffer Avenue. This parcel
contains 233.49 acres, including- hlghway ROW. -

__ Estimated Public Improvement__ ______ " _ — - _—

Costs Total Costs LLC Portion - City’s Share °
Pfeiffer Woods Roadway (22A) 475,000,00 360,000.00 145,000.00
Add for 21AA (Allowance) - 17,000.00 0.00 17,000.00
Storm Sewer 200,000.00 200,000.00 0.00
Water Main 203,000.00 160,000.00 43,000.00
Lighting Allowance 66,000.00 66,000.00 0.00
Landscape Allowance 125,000.00 125,000.00 0.00
Imigation Allowance 50,000.00 50,000.00 0.00
Testing & Construckion Staking 55,000.00 55,000.60 0 0.00
Total Subcontractor Costs 1,191,000.00 1,016,000.00 175, 000 00
Project Management (10%) 119,100.00 101,600.00 17.500.00
Liability Insurance 8,800.00 8,800.00 0.00

0126b
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Design and Inspection Fees 115,000.00 115,000.00 0.00
Permits and Fees 20,000.00 20,000.00 0.00
Bonding Costs 15,000.00 15,000.00 0.00
City Legal and Other 25,000.00 25.000.00 0.00

Total Project Costs 1,493,800.00 1,301,400.00 192,500.00

. Total Project : " :

Contingency/Inflation (30%) 448,170.00 448,170.00 0.00
SAD :Total Costs 1,842,070.00 1,749,570.00 192,500.00

Owner of ProDertv:. 44th/Shaffer Avenue, LLC, a Michigah fimited liability company

Term: 10 years from confirmation of roll; i.e., September 7, 2014, Any Unpald principal and
interest is due in full upon termination date.

Deferred lnstallmen-ts:

- A Interest is charged at a rate equal to one peroentage (1 %) point over the U.S. prime rale
as published in the Wall Street Journal, which prime rate Is in effect on the date the roll is
confirmed as provided for in Ordinance No. 4-67, as amended. As of September 7, 2004, this
aggregate lnterest rate is 5.5%. . : .

B. A payment shali be due anhually on the anniversary dafe of the wﬁﬁm‘.aﬁan of the roli

(e.g., without limitation, September 7, 2005, September 7,-2006, September 7, 2007, etc.)inan’

amount equivalent to the simple Interest on any unpaid principal amount.

C. Principal payments, along with any unpaid simple interest on that portion of the principal,
shall be due upon certain governmental approvals being issued consistent with the terms of a
Voluntary Special Assessment/ Development Agreement dated September 7, 2004, between
the City of Kentwood and 44th/Shaffer Avenue e (the Agreement")

D. In no event shall the amount of the special _assessment exceed .the actual costs-

reimbursed to the property. owner pursuant to the Agreement and the costs and expenses of the
City to which the City Is lawfully entilled to be reimbursed including, but not limited to, all legal

- fees incured by the City In establishing and prepanng the special assessment d:stnct and
spec:al assessment roll.

E.-  Defefred instaliments shall be collected without penalty until 60 days after the due date;
thereafter, such pénalties as are provided for in the City Charter for general ad valorem taxes
shall be due and collected.

F. Anficipated allocations: 'See attachments hereto which are Incorporated by refersnce.
Note that several of the specific dates included in the attachments are incorporated for purposes
‘of example only and the payment amounts actually due will be determined based on the

occurrence of certain govemnmental approvals being issued consistent with the terms of the .

Agreement.

06838 {540) 242816.01

0127b
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CITY OF KENTWOOD
44/Schaffer - Pfeiffer Woods Drive
Special Assessment Roll
Alocation per Neighborhood
Fixed Cost Fixed Cost Principal Portion of BAD for esch Phass
Allocation Amount 1 . 2 . 3 T4
B-1 24,00%  419,896.80 209,948.40 209,948.40 0.00 0.00
B-2 22.00% 384,905.40 192,452.70 192,452.70 0.00 0.00
B-3 33.00% 577,358.10  156,711.48 162,210.13 129,218.24 129,218.24
B-4 721.00% 367.409.70 208,409.94 160,999.76 0.00 - 0.00

. 1,748,570.00 765,523.53 725,61:2.99' 129,221:24 129,222.24
Neighborhood B-1, Phase 1 -

Amount of SA Principal allocated to this Phase C 209;948.40

NV 8%:00:11 220T/€1/9 OSIN A4Q AAATADTY

Effective Date of Special Assessment 8/7/2004
1% over the WSdJ Prime Rate on Effective Date 5.50%
Assumed days per year . ) 360
Interest Only Payment due 9/7 each year 11,547.16
{in effect until Trigger occurs and sets

due date for Phase Payment)

Due Date Triggers

Finzal Zoning Approval for Phase - 812007

180 days from Final Zoning Approval for Phase  1/28/2008

--DR-
Eroéion Permit for a Phase issu;d 9/7/2014
Computed Final Date for Phase payment 1/28/2008
Date Last ].nte,i-est Payment Made 9/712007
Interest from Last Interest Payment Date
To-Due Date of Phase ‘ A 458675
OR- . o |
Date Phase Payment. Actually Made 11/15/2007
(If prior to Due Date) -

Date of last interest payment prior to this date 9/7/2007

" Interest from Last Interest Payment Date
To Date of Actus]l Payment B 2,218.21

Total Dﬁe is the sum of either A or B plus G

For Exampls
A+C: Ifpaid on the Final Date for Phase Payment . 214,535.19
B+C: If payment made on earlier date shown above 212,281.61

"*NOTE: A.U'dates are for demonstration on.ly..
When actual dates are inserted, the interest is automatically recalculated.

SA Ral
0128b
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CITY OF KENTWOOD
44{Schaffer - Pfeiffer Woods Drive

City's and LLC's share of costs for OQwner-Contracted Infrastructure Improve.ments

Subcontractor Costs Total Costs LLC Portion City's Share
Pfeiffer Woods Roadway (224) 475,000.00 "360,000.00 115,000.00.
Add for 21AA (Allowance) 17,000.00 0.00  17,000.00
Storm Sewer $00,000.00  200,000.00 0.00
Water Main 203,000.00 160,000.00  43,000.00
Lighting Allowance © 66,000.00 66,000.00 0.00
Lapdstape Allowance 125,000.00 125,000.00 _0.00
Irrigation Allowance - . 50,000.00 ~ " 50,000.00 0.00
Testing & Construction Staking 55.000.00 55,000.00 0.00

. Total Subcontractor Costs 1,191,000.00 1,016,000.00 '175,000:00
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Project Management (10%) . 119,100.00 101,600.00  17,500.00
Liability Insurance - " 8,800.00  8,800.00 . 0.00
Design and Inspection Fees 115,000.00 115,000.00 0.00

~ Permits and Fees - 20,000.00  20,000.00 . 0.00
Bonding Costs - 15,000.00  15,000.00 0.00 .

City Legal and Other 25.000.00  25.000.00 . 0.00

Total Project Costs 1,493,900.00 1,301,400.00  152,500.00

Project Contingency/Inflation (30%)  448.170.00 44817000 .  0.00
SAD Total Costs 1,942,070.00 1,749,670.00 192,500.00

Costs
0129b
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CITY OF KENTWOOQOD
. 44/Schaffer - Pfeiffer Woods Drive

AL0CALI0N 06 precial

Max. no. Total No. No. of Units in BEach Phase Percent of Units in each Phase

Neighborhood, Phasges of Units|” © 1 2 3] - 4] 1] 2] 8] 4

B-1 .2 248 124 124 - N/A, N/A 50.00% 650.00% .

B-2 2 180 | 95 " 9% T ONIA N/A  50.00% 50.00% .

B-3 4 210 Y 69 47 47 27.14% 28.10% 22.838% 22.38%

B-4 p) 178 100 78 N/A N/A ©§6.18% 43.82%
Amounts per Phase

Fixed Cost  Fixed Coit | Principal Portion of SAD for each Phase
__Allocation Amount| . 1 . 2} ) 4}

B-1 ° 24% 419,896.80 209,948.40 209,948.40 - 0.00 ©0.00

B-2 22%  384,906.40 192:452.70 Hmw.nmw..._.‘c 0.00 . 0.00

B-3 33% ~ 577,858.10 166,711.48 162,210.13 129,218.24 129,218.24

B-4 21% 367.400.70 206.400.04 100.809.76 2.00 0.00
1,749,670.00 766,628.58 725,612.99 129,221.24 129,222.24

RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSITION

06939.537.240784.1 . Allocation per Neighborhood:
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CITY OF KENTWOOD
44/Schaffer - Pfeiffer Woods Drive

WSJ Prime Rate for date Special Assessment Roll is confirmed
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Date Prime Rate Prime Rate plus 1%
9/7/2004 4.60% 5.50%
NRO7Q 577 SA07R4 4 Prime Rate
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AMENDMENT TO VOLUNTARY SPECIAL
ASSESSMENT/DEVELOPMENT AGREEMENT
(RAVINES NEIGHBORHOOD B2 [A AND B])

This Amendment to Voluntary Special Assessment/Development Agreement is dated
July 15, 2014 (“Amendment”) between the City of Kentwood, a Michigan municipal
corporation, the address of which is 4900 Breton Avenue, SE, Kentwood, Michigan 49508
(*City”) and Holland Home, a Michigan non-profit corporation, the address of whick is 2100
- Raybrook Avenue, SE, Grand Rapids, Michigan 49546 (“Holland Home” or “Owner™).

RECITALS

A, On September 7, 2004, 44%/Shaffer Avenue, LLC (“44%/Shaffer”) and the City
entered into a Voluntary Special Assessment/Development Agreement (“Agreement™) to
facilitate 44™/Shaffer’s development of property as a residential planned unit development. The

Agreement was recorded with the Kent County Register of Deeds at Instrument No. 2004091 7-
0125700 on September 17, 2004.

B The Agreement was subsequently amended in recognition of Holland Home’s
purchase of additional real property. The real property owned by Holland Home and which

remains subject to the Agreement, as amended, is legally described on aftached Exhibit A,
which is incorporated by reference (“Property™).

C The obligations set forth in the Agreement were covenants rouning with the land,

and which bind all successors m title. Holland Home is the successor in title to 44™/Shaffer of
the Property. ' o

D. The Agreement provides, in part, that cerfain improvements benefitting the

Property were to be financed through the establishment by the City of a special assessment
district.

E. In accordance with its adopted ordinance and state law, the City Commission, on
September 7, 2004, adopted Resolution No. 96-04 which established the special assessment
district referenced above and confirmed a special assessment roll for the district (the special
assessment roll as subsequently amended referred to herem as the “Roll”). Holland Home has

made the payments attribatable to the Property and required under the terms of the Roll to the
date of this Amendment. '

STATE OF MICHIGAN
COUNTY OF KENT B

0132b

[HA

249 14 'ALNNDT IN3A (HELE

NV 8+:00:11 T20T/€1/9 DSIN Aq



RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSITION

gy

ke P 2/18 11 47RM
Mary Hol v NL Restr08/13/2014 SEAL

F. A balloon payment on the outstanding principal of $369,985.09 and interest of
$12,990.02 attributable to the Property in the total amount of $382,975.11 is due on September 7,
2014 under the terms set forth as part of the Roll and the Agreement.

G. By letter dated June 9, 2014, Holland Home has requested that the City, without
changing the original confirmation date or amount of the Roll, as amended, extend the term of
years for payment of the remaining principal and interest. A copy of the letter is atfached as
Exhibit B and incorporated by reference (“Letter”).

H. In reliance on Holland Home’s representations as set forth in the Letter, and as
permitted under Section 2(¢e) of the Agreement, the parties acknowledge that the City may extend
the term of years for payment of the outstanding principal and interest on the Roll.

. YERMS AND CONDITIONS

. NOW, THEREFORE, for good and valuable consideration in and referred to by this
agreement, the sufficiency of which the parties acknowledge, the parties agree as follows:

1. The parties affirm that the Recitals set forth above are correct, form an integral
part of this Amendment, and are incorporated herein by reference.

2. Section 2(g) of the Agreement is amended to read in its entirety as follows:

() Allocation. Notwithstanding any provision in this Agreement to the
contrary, allocation of the special assessment shall be structured as follows:

()  Installment payments shall be made in accordance with the
schedule attached as Exhibit C to this Amendment, which terms are
meorporated by reference. Provision shall be made such that if any
installment is not paid when due, then penalties shall be applied as are
collected on delinquent ad valorem taxes.

(2)  Itis an express condition of the Agreement that the Owner waives
any nght it may have under state or local law, rule or regulation to any
further allocation or apportionment of special assessments of the Owner-
Contracted Infrastructure Jmprovements (among lots, unmits, or other
divisions of property) beyond that provided for herein or as otherwise
provided for 1n the City Commission resolufion confirmimg the Roll Tot
the Owner-Contracted Infrastructure Improvements, as amended.

(3)  Owner agrees that the special assessment lien imposed against the
Property for the Owner-Contracted Infrastrncture Improvements shall not
be satisfied or released as to the Property or any part thereof until snch
time as the entire aforesaid special assessment is paid in foll.

(4)  Notwithstanding anything herem to the contrary, fhe unpaid
balance may be prepaid in whole without penalty or premrum.

0133b
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3. The parties acknowledge and agree that the City, consistent with the terms of the
Agreement and City Ordinance No. 4-67, as amended, has reserved to itself the right to extend
the term of years for payment of the above-described special assessment without changing the
date of the confirmation of the Roll or exposing the City to a challenge of the special assessment
or Roll, as amended, and that it is the parties” intent that all challenges, claims or causes of action
to the special assessment or Roll are released and waived by Holland Home, its successors and
assigns as against the City. Without limifing the foregoing, Holland Home, on behalf of itself, its
snccessors and assigns, waives and releases any claim it may have against the City predicated
upon the existence of other resolutions, amendments, etc. impacting the special assessment or
Roll.

4. Except as modified herein, the Agreement shall be and remain binding and in
effect as between the parties, their snccessors and assigns.

5. The obligations under this Amendment are covenants that run with the land, and
shall bind all successors in title. This Amendment shall be recorded with the Kent County
Register of Deeds. Holland Home shall be responsible for all costs associated with recording the
Amendment.

6. The parties agree to exccute such other documents as either of them may
reasonably request to fully implement this Amendment.

7. No other party is intended as a beneficiary of this Amendment.

The parties have cansed this Amendment to be executed as of the date first written above.

CITY OF (018)3) STATE OF MICHIGAN
/ COUNTY OF KENT
By:  — Adkmowledged before me in Kent County,
epley, MayCr Michigan on Jygsy e, 2014 , by Stephen

Kepley and Dan Kasunic, respectively the
Mayor and Clerk of the City of Kentwood, a

J,\Clty _Cjk Mizhigan home :2; cit_ty, on behalf of the city.
*® "

MARYL, BREMER Notary Public, Kent Commty, Michigan

¥ Qngﬁf?eﬁ:,mﬁm Acting in Kent County, Michigan
Commission Expires Augest 9, 2016 My commission expires: _ § . 2 -odoile

(Remainder of page left intentionally blank.)
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Hary Hcllmraka P 4/10 1'1
Kent Cnty MI Rgstron/13/2014 SEQL
L]

HOLLAND HOME STATE OF MICHIGAN

W %g/ COUNTY OF KENT

By: Acknowledged before me in Kent County,

H. David Claus, President Michigan on j‘gly_&%m by H
and Chief Execufive Officer David Claus, the #President ‘and Chief

Execufive Officer of Holland Home, a
Michigan pon-profit corporation, for the

cozoxaﬁon. ,
;T' [r B3 A e L te,é C#S'
Notary

lic, Kent County, Michigan
Acting in Xent County, Michigan
My commission expires: __ 1

¥Name must be typed or printed in black ink

beneath signature
Drafted by: 'When recorded retum to:
Jeff Sluggett Dan Kasunic, Clerk
Bloom Sluggett Morgan, PC City of Kentwood
15 Ionia Ave, SW, Suite 640 4900 Breton Avenue, SE
Grand Rapids, MI 49503 PO Box 8848
(616) 965-9341 Kentwood, MI 49518-884

NO TRANSFER TAX IS OWED BECAUSE THIS AMENDMENT DOES NOT CONVEY
ANY REAL PROPERTY.

28933 02
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EXHIBIT A
REAL PROPERTY LEGAL DESCRIPTION

Parcel B2-A: 41-18-22-401-002

PART OF E %4 OF SEC COM 1290.96 FT N 87D 18M 56S W ALONG E&W 1/4 LINE FROM
E %4 COR TH S 27D 55M 528 W 281.40 FT TH S 8D 10M 028 E 245.78 FT TH S 11D 39M
11S W 226.61 FT TH S 44D 38M 418 W 334.95 FT TH S 79D 59M 47S W 307.02 FT TH §
47D 10M 335 W 199.74 FT TH S 45D 28M 52S W 260.0 FT TH S 80D 48M 22S W 333.73 FT
TO N&S % LINE TH N 0D 10M 03S W ALONG N&S ! LINE 1258.70 FT TH N 89D 49M
57S E 180.0 FT TH N 76D 55M 11S E 197.47 FT TH S 83D 25M 40S E 50.0 FT TH NELY
38.06 FT ALONG A 225 FT RAD CURVE TO RT/LONG CHORD BEARS N 11D 25M 06S E
38.01 FI/TH NLY 21322 FT ALONG A 275 FT RAD CURVE TO LTI/LONG CHORD
BEARS N 5D 56M 525 W 207.92 FT/TH N 28D 09M 35S W 415.77 FT TH NLY 112.19 FT
ALLONG A 183.30 FT RAD CURVE .TO RT/LONG CHORD BEARS N 10D 37M 31S W
110.45 FI/TH N 6D 54M 33S E 46.65 FT TH NELY 38.51 FT ALONG A 50.50 FT RAD
CURVE TO RT/LONG CHORD BEARS N 28D 45M 18S E 37.58 FT/TH N 50D 36M 02S E
11.60 FT TH NELY 21.81 FT ALONG A 52.50 FT RAD CURVE TO RT/LONG CHORD
BEARS N 62D 30M 13S E 21.66 FT/TH NELY 88.04 FT ALONG A 777.50 FT RAD CURVE
TO RT/LONG CHORD BEARS N 77D 35M 01S E 87.99 FI/TH N 80D 55M 19S E 199.94 FT
THNELY 102.72 FT ALONG A 840 FT RAD CURVE TO LT/LONG CHORD BEARS N 77D
25M 08S E 102.66 FT/TH S 27D 42M 09S E 393.92 FT TH § 61D 37M 23S E 183.51 FT TH S
51D 02M 19S E 346.87 FT TH S 33D 47M 53S E 187.39 ¥T TO BEG*SEC 22 T6N R11W
4191 A. -

and

Parcel B2-B; 41-18-22-178-003

PART OF N % & SE % COM 184927 FT S 0D 37M 468 E ALONG N&S % LINE FROM N Y%
COR TH ELY 60.54 FT ALONG A 460 FT RAD CURVE TO RT/LONG CHORD BEARS §
79D 0IM 01S E 6049 FT/TH SELY 59.87 FT ALONG A 67.50 FT RAD CURVE TO
RT/LONG CHORD BEARS S 49D 50M 098 E 57.93 FT/TH S 24D 25M 30S E 1347 FT TH
SELY 16.28 FT ALONG A 47.50 FT RAD CURVE TO RT/LONG CHORD BEARS S 14D
36M 13S E 16.20 FT/TH S 4D 46M 565 E 121.91 FT TH S 88D 16M 36S E 78.13 FT TH S 6D
54M 33S W 8.19 FT TH SLY 112.19 FT ALONG A 183.30 FT RAD CURVE TO LT/LONG
CHORD BEARS S 10D 37M 318 E 110.45 FI/TH S 28D 09M 35S E 415.77 FT TH SLY
21322 FT ALONG A 275 FT RAD CURVE TO RT/L.ONG CHORD BEARS S5 56M 528 E
207.92 FT/TH SWLY 38.06 FT ALONG A 225 FT RAD CURVE TO LT/LONG CHORD
BEARS S 11D 25M 06S W 38.01 FT/TH N 83D 25M 40S W 50.0 FT TH S 76D 55M 11S W
197.47 FT TH S 89D 49M 57S W 180.0 FT TON&S % LINE TH N 0D 10M 03S W ALONG
N&S % LINE 181.30 FT TO E&W Y% LINE TH N 87D 21M 58S W ALONG E&W Y% LINE
711.66 FT TH NWLY 115.53 FT ALONG A 333 FT RAD CURVE TO LT/LONG CHORD
BEARS N 35D 54M 55S W 114.95 FT/TH N 45D 51IM 17S W 122.41 FT TH NWLY 5926 FT
ALONG A 267 FT RAD CURVE TO RT/LLONG CHORD BEARS N 39D 29M 47S W 59.14
FT/TH N 33D 08M 185 W 63.38 FT TH N 56D 51M 42S E 741.25 FT TH NELY 323.85 FT
ALONG A 460 FT RAD CURVE TO RT/LONG CHORD BEARS N 77D 0IM 50S E 317.20
FT/TO BEG*SEC 22 TGN R11W 18.00A.
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Senmg Grand Rapads Smee 1892

Holland Home®*
Corporate Office

210D Raybn ook Street SE
Suite 300

Grand Rapids, Ml 49546
Phone 616 235 5000

Fax 616 235 5680

voww hollandhome org

Holland Home Development:

Breton Woaods Campix
Breton Homes

Breton Rehabiliation
& Lrving Centre
Brevon Ridge®

Breton Terrace

Fulton Campus
Fuleon Manor

Raybrook Campus
Raybrook Estates
Raybrock Homes
Raybrook Manor

Faich Hospics®
Faith Hospice 1 community
www fathhospicacare org

Tédhumw;ds‘-

Fardt Hosplee residence

HomeCare of Holland Home
homecsresfhollandhome org

Helpers of Holland Home
helpersofholiandhome org

Admssions
Phone 616 235 5113

June 9, 2014

Stephen C.N. Kepley, Mayor
City of Kentwood

49500 Breton Avenue, SE
Kentwood, Michigan 49508

Re:  INDUCEMENT AND INDEMNITY AGREEMENT
Pfeiffer Woods Drive Special Assessment District

To: Mayor Kepley

We have this day filed with the City of Kentwood {“City”) a request to
modify the payment terms of a pre-existing special assessment district, better
known as the Pfeiffer Woods Drive Construction (Breton North Special
Assessment District) Street, Storm Sewer, Non-Motorized Trall, Sanitary Sewer,
and Watermain Special Assessment District (“District”). The District was finally
established and confirmed by Resolution of the City Commission on September
7, 2004 (“Resolution”).

As an inducement to the City to review and favorably consider and
approve the request and to adopt such resolutions and take such other actions
as are herein contemplated, and whether or not all or any part of the District’s
pre-existing payment terms are modified, the undersigned, on behalf of Holland
Home (“Holland Home”) and its officers, directors, employees, agents and
successors of any kind, irrevocably agrees that it will:

(&) Pay all special assessments heretofore levied pursuant to the Resolution,
on such terms and at such times as determined by the City Commission
without further notice, hearing or appeal.

() At all times indemnify and hold harmless the City and its officers and

———employees against all losses, costs, damages, expenses and liabilities of
whatsoever nature or kind (including, but not imited to Fttomiey’s fees; - -

Iitigation and court costs, amounts pad in settlement, and amounts paid
to discharge judgment} directly or indirectly resutting from, arising out of
or related to the acceptance, constderation and approval or disapproval
of such request by Holland Home &s aforesaid or the approval, adoption,
issuance, or execution of any resolution, motion, contract or other action
by which the Clty adjusts the terms of the pre-existing special assessment
for the District and the property owner’'s on-going obligation to pay for
the benefits received.

In fullilimg Gods callma to serve othet s, we will serve with love znd compassion, commit to excellence,
and {oliowr Chinm's reechinge and exatnple m ol we do
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Iyt Hollinreke P B/10 11 47AK
K::?t' Cnty MI Rgstr08/13/2014 SEAL

It is understood and agreed that this Inducement and Indemmity Agreement shall be
continuing and shall survive and conhnue to be effective after any approval or thsapproval of
the request and the modification or failure to modify any such special assessment, special
assessment term or similar matter, 1t is also understood that additional indemnity agreements
may be required by the City from others such as guarantors, prior to the final approval of the
request. :

This Inducement and Indemmity Agreement shall be effective upon execution by Holland
Home where indicated below as of the date hereof.

Sincerely,

HOLLAND HOME

H. David Claus
President 8 CEO — Holland Home

Approved, accepted and agreed to this Iz day of j‘w E , 2014,

CITY OF KENTWOODD

By:

Stgphen C.N. K Ié{Mayor

2348 docx
{39995-001-00024331.1}
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2014

Hellinraka P 9/12 11 4701
2:1:’{ c:ty M1 Rgstrer/13/2014 SEAL

EXHIBIT C

PAYMENT SCHEDULE

Attached

0139Db
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20140813-0065216

Mary Hollinrake P 10/10

11 4741

Holland Home Kant Cnly MI Rgstr@B/13/2814 SEAL 7/9/2014
Special Assessment District
Proposed Principal & Interest Payments
Ravines PUD Neighborhood B2 (22%)
Initial principal balance $  369,985.09
Interest rate 5.50%
# of days in year 365
Calculate Initial interest from 1/17/2014
Target annual paymentamount $ 48,232.90
Payment Total Outstanding
Date Interest Payment Principal Payment Payment Principal
1/17/2014 s 369,985.09
9/7/2014 S 12,990.02 - § 7,23493 S . 20,224.95 § 362,750.16
9/7/2015 $ 19,951.26 $ 28728164 % 4823290 $  334,468.52
9/7/2016 $ 18,446.17 $ 29,786.73 $ 4823290 $  304,681.79
9/7/2017 S 16,757.50 S 31,475.40 § 48,232.90 §$ 273,206.39
9/7/2018 $ 15,026.35 & 33,20655 $ 43,232.90 $  239,999.84
5/7/2019 S 13,199.39 S 35,03291 $ 48,232.90 §$ 204,566.93
9/7/2020 S 11,304.07 $ 36,928.83 $ 4823290 $  168,038.10
9/7/2021 S 9,242.10 $ 38,95080 $ 48,232.90 $  129,047.30
9/7/2022 S 7,097.60 S 4113530 $ 48,232.90 S 87,5312.00
8/7/2023 S 483516 $ 4339774 S 48,232.50 S 44,514.26
9/7/2024 $ 2,448.28 $ 44,51426 § 46,962.54 §$ -
S 131,298.50 S 369,585.09 $ 501,283.59

0140b
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CITY OF KENTWOQD
XENT COUNTY, MICHIGAN

Motion by _Brinks | seconded by Conghlin | tp adopt the following resolution;

RESOLUTION NO. 49-14

A RESOLUTION TO EXTEND PAYMENT TERMS
FOR A CONFIRMED SPECIAL ASSESSMENT DISTRICT
(RAVINES NEIGHBORHOOD B3-B AND Bd)

RECI"‘ALS

A Pursuant to Crty of Kentwood Resolntion No. 96-04 cntitled “Pfeiffer Woods Drive
Consiruaction (Ravines Spedial Assessment District) Street, Storm Sewer, Non-Motorized Trai,
Samitary Sewer and Waterrnzin Specinl Assessment District,” as amended (*Resolution™), ihe
Pfeiffer Woods Dove Constroction, Ravines Special Asscssment District was established

(*District").

NV 8+:00:11 220T/€1/9 DS 4q (

B. The Resolnfion was adopted to finanece certain public improvements benefitting the
property located within the Districl,

C. The Resolotion included s special assessment roll for the District, which special
assessment roll wes confirmed on September 7, 2004, The amount of the special assessment as
reflected i the roll, by law, beoaune v lien on the property comprising the Distrct,

D. The Resplution was subsequently amended by the City with respect to the amonnt of the
total special agsessment (Resolntion No, 108-D4), and to rednee the arca subject to the special

assesement temns (Resolotion No, 28-05),

E. Subsemuently, the owners of two largs ttaets (1.4, neighborhoods) of roel yroparty within
the District became delinguent in paying property taxes ami special assessments doe and owing
on their respective properties. As & result, md in accordence with Michipen's Geperal Property
Tax Act, Act No, 206 of the Public Acts of 1893, a5 rmended, the properties were forfeifad and
judgment of forcdosnre wes entered with respest ta each of the propertics on March 31, 2014,
As a resnlt of the foreclosure, the properties are now tifled to the Kent Comnty Treaswrer. (The
real properties owned by the Kent Connty Treasmrer within the District ere identified berein,
collectively, as the “Property™)

F. The Property is and remains sbject io 8 Hen for the partion of the special essessment set |
forth in the Resohution, &s amended. The Property is Jegally described on the attached Exhibit 4,
which is incorporated by reference,

G. The Districi was esteblished, in part, purssant to 2 Voluntary Speoial
Assessment/Development Agreement between the City and the owner of the Property dated
September 7, 2004 and reporded with the Kent County Register of Decds al Instument No,
20040917-0125700 an Septcmbcr 17, 2004 (“Agreemenf™),

{D5V3Y-ODA-DOZSNZL1 )
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H. The Agreement, at Section 2(e), provides, in part, that the “term of years™ for the
District's special assessmen! and similar matters are to be determined by resolution of the City

Commission “in its discretion.”

1 Ag further suthorized by the Agreement, and without re-confimming the District’s special
asscsament 1oll, the City Commission hes determined that extending the term of years for
peyment of the District’s &peciel assessment with respect to the Property will serve a valuable
publie purpose incloding, without limitation, making the Property more merketable at public
auction by the foreclosing povernmental unit, enhancing aconomic development opportunities
within the City, and facilitating private investmant to incresse the tax basge.

. NOW, THEREFORE, IT IS RBSOLVED THAT:

1. The City affirms that the Recitals sbove are comect, formm an integral part of this
Resolution, and are incarparated herein by reference,

2. The special assessment roll aitached to the Resolution s amended, and identified as
“Roll A", is attached as Exhibit B and incorporated herein by refarencs ("Roll A™).

3 A revised schedule of payment terms for the portion of the District’s special assessment
roll atiibutable {0 the Property, identified as “Roll A Supplomental®, is attached as Exhibit C
and incorporated herein by reference ("Roll A Supplemental”).

4. Without modifying the confirmation date of the special assessment mll as smended, Roll
A Supplemental thall hereby emend, supersede and replace any term or provision in Roll A to
{he contrary;.-to the extent of a conflict between Roll A and Roll A Supplemantal, the provisions
of Roll A Supplements] chell control. All remaining terms and provisions in Roll A not in
conflict with Roll A Supplemental shall be and remain in effact,

5, Bxcept as provided for herein, the Resolution and its temms are and shell romein binding
end in effect, This resolution shell not be interpreted or construed fo extend the period in which
to challenge ths underlying special assessment, which period has expired.

6. The Mayor, City Clerk and sdministrative officers of the City are hereby ordered and
directed to take &ll actions reasonshly necessary to effectnate this resolution including, without
limitetion, egeocution of the Amendment to Vohmtary Special Assessment/Development

Agreement dated July 15, 2014,
7. The City Clerk shall deliver e certified copy of this resolutjon and accompenying exhibits
to the City Treasurer with his warrant attached commanding the Assessor to spread and the

Treasurer to collect the assessment therein in aocordance with the directions of the City
Commijssion and the Treasurer is directed to collett the amounts assessed as the same become

due.

8. All prior resolutions and perts of resolutions in conflict herewith are, to the extent of such
conflict, hereby repealed. )

{06939-004-00029022.1) ‘ 2
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YEAS: Commissioners: Artz, Brinks, Brown, Coughlin, DeMaagd, Baas and Mayor Kepley.

NAY: None.

ABSENT; _ None.

RESOLUTION NO.45-14ADOPTED.

Ll
P

The foregoing resolution wag adopted &t a regular meeting/pf the City Commission of the

City of Kentwood on July 15, 2014,

NV 8+:00:11 T2T0T/€1/9 DOSIN AQ AAATADTY

an Koy
City Clerk
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EXHIBIT A
PROPERTY LEGAL DESCRIFTION

Parcel B3-B: 41-18-22-201-001]
PART OF NBE % COM AT NE COR OF SEC TH S 3D 35M 295 E ALONG E SEC LINE 395.0

FT TH 5 85D 42M 318 W 258.0 FT TH S 3D 35M 29S E 120.0 FT TH N 89D 42M 318 E
258,0 FT TH 8 3D 35M 288 E 705.38 FT TH N 54D 47M 03S W 395.85 FT TH S 89D 45M
478 ‘W 308.0 FT TH N 48D 05M 088 W 57.70 FT TH NWLY 8515 FT ALONG A 185 FT
RAD CURVE TO LT/LONG CHORD BEARS N 61D 16M 425 W 84.44 FT TH NWLY 317.79
FT ALONG A 726,68 FT RAD CURVE TO LT/LONG CHORD BEARS N 86D 59M 578 W
31527 FI/TH N 6D 29M 368 W 3.24 FT TH NLY 24.30 ALONG A 345 FT RAD CURVE TO
LT/LONG CHORD BEARSE N 8D 46M 495 W 24.29 FT/TH N 10D 47M 538 W 144.99 FT TH
NWLY 31.28 FT ALONG 444.86 FT RAD CURVE TO RT/LONG CHORD BEARS N 57D
59M 278 W 31.27 FT/TH N 55D 58M 358 W 154,50 FT TH N 64D 32M 338 W 11.03 FT TH
N 71D 23M 218 W 55,08 FT TH NWLY 82.21 FT ALONG A 522.84 FT RAD CURVE TO
LT/LONG CHORD BEARS N 76D 45M 273 W 82.13 FT/TH 8 §D 30M 378 W 110.0 FT TH
NWLY 60.08 FT ALONG A 320.0 RAD CURVE TO LT/LONG CHORD BEARS N 86D 52M
078 W 60.0 FI/TH S 2D 14M S2S E 60.0 FT TH 8 5D 37M 0558 E 120.40 FT TH S 21D 10M
348 W 454,76 FT TH 8 0D 45M 275 E 325.54 FT TH S 64D 51M 038 W 319,71 FT TH SWLY
215.67 FT ALONG A 760 FT RAD CURVYE TO RT/LONG CHORD BEARS S 72D 58M 493
W 214,94 FT/TH S 81D 06M 355 'W 155,45 FT TH NWLY 31.99 FT ALONG A 47.5 FTRAD
CURVE TO RT/LONG CHORD BEARS N 79D 35M 41§ W 31.3% FI/TH NELY 4222 FT
ALONG A 177.50 FT RAD CURVE TO RT/LONG CHORD BEARS N 53D 29M 043 W 42,12
FT/TH NWLY 79.46 FT ALONG A 92.5 F'Ji‘ RAD CURVE TO LT/LONG CHORD BEARS N
71D 16M 488 W 77.04 FT/TH NWLY 128.57 FT ALONG A 4515 FT RAD CURVE TO
RT/LONG CHORD BEARS N 87D 45M 01§ W 128,14 FT/TH NWLY 67.97 FT ALONG A
540 FT RAD CURVE TO LT/LONG CHORD BEARS N B3D 12M 588 W 67.92 FT/TO N&S
% LINE TH N 3D 29M 485 W ALONG N&S % LINE 1768.48 FT TON 4 COR TH N 89D
42M 318 EN 89D 42M 318 E 2633.71 FT TO BEG*SEC 22 T6N RIIW 74,11 A,

and

Parcel B4; 41-18-22-276-001
PART OF E % COM AT NE COR OF SEC TH § 3D 35M 295 E 1980.57 FT ALONG E SEC

LINE TH S 89D 49M 028 W 40.07 FT TO W LINE OF SHAFFER AVE & BEG OF THIS
DESC ~TH S 3D 35M 298 E ALONG W LINE OF SD AVE 660.18 FT TO E&W Y LINE TH
N B9D 45M 02S E ALONG E&W % LINE 0.02 FT TH 8 3D 10M 02S E 61.23 FT TH S 88D
09M 278 W 467.76 FT TH N 69D 1414 048 W 227.04 FT TH N 75D 46M 268 W 333.65 FT
TH S 70D 13M 018 W 266.80 FT TO A PT ON E&W Y LINE 8D PT BEING 1250.96 FT §
89D 49M 025 W FROM E %4 COR TH N 36D 39M 555 W 187.39 FT TH N 53D 54M 21S W
345.87 FT TH N 64D 29M 258 W 183.51 FT TH N 30D 34M 115 W 393.92 FT TO § LINE OF
PFEIFFER WOODS DR TH NELY 90.86 FT ALONG 840 FT RAD CURVE TO LT/LONG
CHORD BEARS N 67D 56M 598 E 90.82 FI/TH N 64D 51M 038 E 368.73 FT TH ELY
1119.01 FT ALONG A 960 FT RAD CURVE TO RT/LONG CHORD BEARS S 81D 45M 228
E 1056.72 FT/TH S 41D 54M 248 W 17.75 FT TH S 47D 02M 4758 E 91.85 FT TH SELY
208.54 FT ALONG A 277 FT RAD CURVE TO LT/LONG CHORD BEARS § 68D 36M 538 B
203.65/N 89D 49M 02S E 258,88 FT TO BEG*SEC 22 TEN R11W 34,57 A,

0144b
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EXHIBIT B
ROLL A

Attached
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ROLLA
CITY OF KENTWOOD

PFEIFFER WOODS DRIVE CONSTRUCTION
(Ravines Speclal Assessment Disirict) -
STREET, STORM SEWER, NON-MOTORIZED TRAIL, SANITARY SEWER, AND
WATERMAIN
SPECIAL ASSESSEMENT DISTRICT

CONFIRMED SPECIAL ASSESSMENT ROLL

Date of Confirmaﬁon: September 7, 2004; amended October 18, 2004 and March 15, 2005

Sublec! Property:

Part of the Norlheast one—quarter and part of the Southeast one-quarter, Section
22, T8N, R11W, Clty of Kentwood, Kent County, Michigan, described as:
COMMENCING at the Northeast comer of Section 22 and the POINT OF
BEGINNING of this descripfion; thence S03°35'28"E 398,00 feet along the East
line of said Northeast one-guarier, thence South 89°42°31" West{ 258.00 feet;
thence South 03°35'28" East 120.00 feet; thence North B9°42'31" East 2568.00
teet; thence South 03°35'28" East 705.38 fesl along the East line of said
Northeast one-quarier; thence North 54°47'03" West 395,85 fest; thence South
BB®45'47" West 308.00 feet; thence South 03°35'28" East 330,00 feet; thence
North B8*45'47" East 424,00 feet along the South line of the North one-half of the
Northeast one-guarter of Bectlon 22; thence South 03°35'29" East 153.00 feef;
thence North 89°45'47" East 193.00 feet; thence South 03°35'28" East 273.18
feel along the East line of sald Northeast one-guarter; thence South 86"24'31"
West 40,00 feat; thence South 03°35'28" East 891,81 feet along the West line of
Shaffer Avenue; thence Narth 89°49'02" East 0,02 feet along the East-West one-
quarter line of sald Sectlon; thence South 03°10'02" Easl 1324.40 feet along the
Wiest line of Shaffar Avenus; thence South 88°54'32" West 629,84 fes! along the
North line of the South one-half of the Southeast one-quarer of Sechion 22;
thence South 03°10'02° Eas! 60.95 feet; thence South 80°00°00° West 708.24
feet; thence North 45°00°00" West 67.88 feet; thence South 30°D0'D0" West
530.00 feet; thence Norih 50°00°00° Wes! 235.00 feet; thence Scuth 42°36'50"
West 260.00 feet; thence South 77°56'20" West 333.73 feet; thence “North-
03°02'05" West 1258,70 feel along the West line of the Southeast one-gquarter of
Section 22; thenca North 53°04'26" East 366,74 feet; thence Northwesterly 17,84
feet along a 375,00 fool radius curve {o the right, the chord of which bears North
26°D4'58" Wesl 17.84 fest; thence Northery 182.85 fest along a 375.00 foot
radius curve to ths right, the chord of which bears North 10°44°36" West 181,15
feet: thenca North 03°14'D0° East 22.33 feet; thence Northwesterly 214.05 feet
along a 325.00 foot radius curve o the left, the chord of which bears North
15'38°05" West 210,20 feet; thenca North 34°30°10" West 40,18 feet thense
Norithwesterly 159,95 feet along a 276.00 foef radius curve lo the right, the chord
of which bears North 17°50'24* West 157.71 feet; thence Sauth 88°51'22" Wesi
78,13 feet; thence Norh 07"38'58™ West 121,82 feet; thence Northwesierly 16.28
feel along a 47.50 foot radius curve to the |eft, the chord of which bears North
17°28'15" Wesl 16,20 feet; thence North 27°17°32" West 13,47 feat: thence
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Northwesterly 59.87 feel along a 67.50 fool radius curve to the left, the chard of
which bears Naorth 52°42'11" West 57,93 feet’ thence Westarly 60.54 faet along a
460,00 fool radius curve to the lefi, the chord of which bears North 81°53'03"
Wes! 80.49 feef fo the Wesl line of the Southeast ope-quarer of said Section 22;
thence North 03°29'48" West 1848,27 feel along the West line of the Norlheasi
one-quarter of Section 22 to the North one-quarter corner of said Section; thence
North 88°42'31" East 2633.71 feet along the Norih line of sald Northeast one-
quarter to the polnt of beginning. Subject to highway R.O.W. for Shaffer Avenue.
This parcel contains 228,48 acres, including highway R.O.W,

Estimated Public Improvemeni

Cosis Total Cosls LLC Partlon City's Share
Ffeiffer Woods Roadway (22A) 500,000,00 360,000.00 140,000.00
Add for 21AA (Allowance) 17.000.00 0.00 17,000.00
Storm Sewer 200,000,00 200,000.00 0.00
Water Main 203,000.00 160,000.00 43,000.00
Lighting Allowance 66,000.00 66,000.00 0.00
Landscape Allowance 125,000.00 125,000.00 0,00
Irigation Allowance 50,000,00 50,000.00 0.00
Testing & Gonstruction Staking 55,000,00 55,000.00 0,00
Total Subcontracter Cosis 1,216,000.00 1,016,000.00 200,000.00
Projec! Management (10%) .121,600:00 101,600.00 20,000.00
Liabllity Insurance - 8,800,00 8,800.00 0.00
Design and Inspection Fees - 145,000.00 115,000.00 0.00
Permits and Fees 20,000,600 20,000.00 0.00
Bonding Costs” * 15,000.00 415,000.00 0.00
Clty Legal and Other 25,000.00 25,000.00 0.00
Total Project Costs ‘l', 521,400.00 1,301,400.00 220,000.00
Tatal Project '
Contingency/inflation (25%) 380,350.00 380.350.00 0.00
SAD Total Costs 1,901,750.00 1,681,750.00 220,000,00

Owner of Property: 44th/Shaffer Avenue, LLC, a Michigan limited liabillty company

Temm: 10 years from confirmation of roll; L.e., September 7, 2014. Any unpaid principal and
interes! is due In full upon termination date.

Deferred Installments:

A, Interes! js charged at a rale equal to ons percantege (1%) point over the U.S. prime rate
as published in the Wall Streef Journal, which prime rate is in effecl on the date the roll is
confirmed as provided for In Ordinance No. 467, as amended, As of Seplember 7, 2004, this

aggregaie Inleres| rale s 5.5%,

B. A paymeni shall be due apnually on the anniversary date of the confirmatiop of the roll
{e.g., without Jimltation, September 7, 2005, Seplember 7, 2006, September 7, 2007, efc.) in an
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amount squivalent {o the simple interest on any unpald principal amount,

C. Principal payments, along with any unpaid simple inierest an that pertion of the principal,
shall be due upon certain govemmental approvals being lssued consistent with the terms of a
Voluntary Special Assessment/ Development Agreement dated September 7, 2004, between
the City of Kentwood and 44ih/Shaffer Avenue, LLC (the "Agreemant”).

D. In no event shall the amount of the speclal assessment exceed the acfual costs
reimburaed {o the property owner pursuant {o the Agreement and the costs and expenses of the
City to which the City is lawfully entitled to be reimbursed Including, but not limited 1o, all legal
fees incurred by the City in establishing and preparing the special assessment district and
spacial assessment roll.

E. Deferrad instaliments shall be collected without penalty until 60 days afier the due dale;
thareafter, such penalties as are provided for in the Gity Charter for general ad valorem taxes
shall be dus and collecied,

NV 8+:00:11 T20T/€1/9 DSIN Aq (IE[AIE[C)E[:H::

F. Anticipated allocatlons: See attachments hersio which are incarporated by reference.
Note {hal several of the specific dates included in the attachments are incorporated for purposes
of example only and the payment amounis actually due will be determined based on the
occumence of certain governmental approvals being issued consistent with the terms of the

Agreesment,

)
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? 3

EXHIBIT C

ROLL A SUPPLEMENTAL

-~

Extended Term: Until Séptember 7, 2024,

Installments:

A Interest is charged at a raje egual to one percentage (1%) point over the U.S. prime rafe as
published in the Wall Street Journal, which prime rate was in effsct on the date the roll was
copfirmed as provided for in Ordinance No. 4-67, s emended. As of September 7, 2004, this

aggregate interest rate was 5.5%.

B. A payment shall be dne anmually on the anniversary date of the originel confirmation of
the roll for the remaining term of the roll (e.g., Septomber 7, 2014, September 7, 2015, eto.), -
consistent with the schednle of principal and interest payments set forth on the payment
achedule, attached as Bxhibit C and incorporated by reference.

NV 8+:00:11 220T/€1/9 OSIN AQ AAATADTY

C. Notwithstanding anything herein to the contrary, the unpeid balance may be prepaid in
whole without penalty or pramium,

Payment Schedules:  Attached

H|

{D6939-004-00025022.1) 7
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Pfeiffer Woods Drive 7/3/2014
-Special Assessment District
Proposed Principal & inferest Payments

NV 8+:00:11 220T/€1/9 OSIN A4Q AAATADTY

Ravines PUD Neighborhood B3-B
Initial principal balance $ 396,755.51
Interest rate 5.50%
# of days in year 365
Calculate initial interest fram 1/17/2014

» Target annual payment amount § 50,000.00

Payment ) Total Outstanding
Date Interest Payment Principal Payment Payment Principal

1/17/2014 . 5 396,795.51
5/1/2014 S 13,931.33 § 21,068.67 § 35,000.00 S 375,726.84
9/7/2015 S 20,664.98 § 29,335.02 $ 50,000.00 $ 346,391.82
8/7/2016 S 18,103.75 § 30,856.25 § 50,000.00 5 315,455.57
9/7/2017 $ 17,352.26 § 32,647.74 $ 50,000.00 §  282,847.83
9/7/2018 S 15,556.63 & 34,443.37 § 50,000.00 § 248,404.46
3/7/20139 S 13,662.25 5 36,337.75 § 50,000.00 $  212,065.71
8/7/2020 s 11,95.62 § 38,304.38 & 50,000.00 § 173,762.33
8/7/2021 S 9,556.83 § 40,443,07 3§ 50,000.00 & 133,319.26
8/7/2022 s 733256 § 42,667.44 5 50,000.00 & 90,651,82
9/7/2023 [ 4,585.85 § 45,014.15 § 50,000,00 § 45,637.67
8/7/2024 S 2,510,07 § 45,637.67 § 48,147.74 S -

S 136,352.23 § 396,795.51 S 533,147.74

N T1:0€:9 810T/L1/F VOOW AQ AHATEDTHE
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>

Ptsiffer Woods Drive 7/9/2014
Special Assessment District :
Proposed Principal & interest Payments
Ravines PUD Neighbarhood B4
Initla) principal balance $  353,167.50
Interest rate 5.50% )
# of days In year 365
Calculste initial interest from 1/17/2014
) Target annual psyment amount 5 45,000.00
Payment Total Outstanding
Date Interest Payment Principal Payment Payment Principal
1/17/2014 $  353,167.50
8/7/2014 S 12,399.57 § 17,60043 § 30,000,00 $ 335,567.07
9/7/2015 3 1B,456.19 § 26,543.81 § 45,000.00 § 309,023.26
9/7/2016 g 17,042.84 S 27,957.16 § 45,000,00 $ 281,066,10
8/7/2017 3 15,458.64 29,541.36 $ 45000.00 §  251,524.74
9/7/2018 S 13,833.86 § 31,166.14 $ 45,000,00 $§ 220,358.60
9/7/2019 S 12,119.72 § 32,880.28 $ 45,000.00 § 187,478.32
8/7/2020 s 10,339.56 § 34,660.44 § 45,000,00 S 152,817.88
9/7/2021 5 B,404.98 § 36,595.02 S 4500000 $ 116,222.86
5/7/2022 $ 6,382.26 § 38,607.74 § 45,000.00 S 77,615.12
9/7/2023 § 43I6R83 § 40,731,17 § 45,000.00 $ 36,883.85
8/7/2024 s 2,028.62 S 36,883.95 § 38,912,57 & -
S 12074507 §  353,167,50 §  473,512.57

0151b
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AMENDMENT TO YOLUNTARY SPECIAL
ASSESSMENT/DEVELOPMENT AGREEMENT
(RAVINES NEIGHBORHOOD BI)

This Amendment to Voluntary Special Assessment/Development Agreement is dated
June 16, 2015 (“Amendment™)  between the City of Kentwood, a Michigan municipal
corporation, the address of which is 4900 Breton Avenue, SE, Kentwood, Michigan 49508
(*City™) and the Xent County Treasurer, a Michigan county official, whose address is Kent
County Administration Building, 300 Monroe Avenue NW, Grand Rapids MI 49503 (“KCT” or
“Owner”).
RECITALS

A.  On September 7, 2004, 44%/Shaffer Avenue, LLC (*44%/Shaffer”) and the City
entered info a Voluntary Special Assessment/Development Agreement (“Agreement”) to
facilitate 44%/Shaffer’s development of property as a residential planned unit development. The
Agreement was recorded with the Kent County Register of Deeds at Instrurnent No. 20040917-
0125700 on September 17, 2004,

B. The Agreement was subsequently amended in 2005, which amendment was
recorded with the Kent County Register of Deeds at Jnstrument No. 20050405-0039643 on April
5, 2005, in recognition of the conveyance of certain real property.

C. Subsequently, the owner of a tract of real property (i.e., neighborhood) subject to
thc Agreement became delinquent in paying property taxes and special ‘assessments due and
owing on its property. As a result, and in accordance with Michigan’s General Property Tax Act,
Act No. 206 of the Public Acts of 1893, as amended, the property was forfeited and a judgment
of foreclosure was entered with respect to the property on March 31, 2015. As a result of the
foreclosure, the property is now titled to the KCT.

D. The real property owned by the KCT remains subject to the terms of the
Agreement, as amended, is legally described on attached Exhibit A, which is incorporated by
reference (“Property™).

E. The obligations set forth in the Agreement were covenants running with the Iand
which bind all successors in title. The KCT is the successor in tifle to 44%/Shaffer of the
Property. The Agreement provides, in part, that certain improvements benefitting the Property
‘were to be financed through the establishment by the City of a special assessment district.

EXHIBIT

[O

0153b
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F. In accordance with its adopted ordinances and state law, the City Commission, on
September 7, 2004, adopted Resolution No. 96-04 which established the special assessment
district referenced above and confirmed a special assessment roll for the district (the special
assessment roll as subsequently amended referred to herein as the “Roll”).

G. A balloon payment in the principal amount of $403,620 plus accrued interest is
due on September 7, 2015 under the terms set forth as part of the Roll and the Agreement,

H As permitted under Section 2(e) of the Agreement, and without re-confimming the
district’s special assessment roll, the City Commission has determined that extending the term of
years for payment of the district’s special assessment with respect to the Property will serve a
valuable public purpose including, without limitation, making the Property more marketable,
~ enhancing economic development opportunities within the City, and facilitating the maintenance
of the Property on the tax rolls.

TERMS AND CONDITIONS

NOW, THEREFORE, for good and valuable consideration in and referred to by this
agreement, the sufficiency of which the parties acknowledge, the partics agree as follows:

1..  The parties affimm that the Recitals set forth above are correct, form an integral
part of this Amendment, and are incorporated herein by reference.

2. Section 2(g) of the Agreement is amended to read in its entirety as follows:

(2) Allocafion. Notwithstanding any provision in this Agreement to the
contrary, allocation of the special assessment shall be structured as follows:

(1)  Installment payments for the Property subject to this Amendment
shall be payable in accordance with the schedule attached as Exhibit B to this
Amendment, which terms are incorporated by reference. Provision shall be made
such that if any installment is not paid when due, then penalties shall be apphcd as
are collected on delinquent ad valorem taxes.

(2) It is an express condition of this Agreement that the Owner weives
any right it may have under- state or local law, rule or regulation to any further
allocation or apportionment of special assessments of the Owner-Contracted
Infrastructure Improvements {among lots, units, or other divisions of property)
beyond that provided for herein or as. otherwise provided for in the City
Commission resolution confirming the Roll for the Owner-Contracted
Infrastructure Improvements, as amended.

(3)  Owner agrees that the special assessment lien imposed against the
Property for the Owner-Contracted Imfrastructure Improvements shall not be
satisfied or released as to the Property or any part thereof until such time as the
entire aforesaid special essessment is paid in full.

(4)  Notwithstanding anything herein to the contrary, the unpaid
balance may be prepaid in whole without penalty or premium.

0154b
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3. The parties acknowledge and agree that the Cify, consistent w1th the terms of the
Agrecment and City Ordinance No. 4-67, as amended, has reserved to itself the right to extend
the term of years for payment of the above-described special assessment without changing the
date of the confirmation of the Roll or exposing the City to a challenge of the special assessment
or Roll, as amended, and that it is the parties’ intent that all challenges, claims or canses of action
to any special assessment associated with the Property or the Roll are released and waived by the
KCT, its successors and assigns as against the City. Without limiting the foregoing, the KCT, on
behalf of his office and his successors and assigns, waives and releases any claim he may have
against the City predicated upon the existence of other resolutions, amendments, agreements,
special assessments, etc. which impact the special assessment or Roll as amended herein.

4, Except as modified herein, the Agreement shall be and remain binding and in
effect as between the parties, their suceessors and assigns.

5. The obligations and pledges contained in this Amendment are covenants that run
with the land, and shall bind all successors in title. This Amendment shall be recorded with the
Kent Coumty Register of Deeds. The City shall be responsible for all costs associated with
recording the Amendment.

6. The parties agree to execute such other documents as either of them may .
reasonably request to fully implement this Amendment.

7. No other party is intended as a beneficiary of this Amendment,
The parties have caused this Amendment to be executed as of the date first written above.

STATE OF MICHIGAN

COUNTY QF KENT

Acknowledged before me in Kent County,
Michigan on Judg | 8, 20,5, by Stephen
Kepley and Dan Kasmic, respectively the
Mayor and Clerk of the City of Kentwood, a

jchigan home rule cify, on behalf of the city.
N B B .

* AR Lo BezmeER

Notary Public, Kent County, Michigan

Acting in Kent County, Michigan

My commission expires: _0€ - 09~ Aol s

L BREMER
Notary Fnhlic.smaofmcmm
Qnalified in Keni County
Commission Expires Augnct 9, 2018

KENT COUNTY TREASURER STATE OF MICHIGAN

{06935-004-000D43143.3) 3
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KENT COUNTY TREASURER

Kenneth Parrish

Drafied by:

Jeff Sluggett

Bloom Siuggett Morgan, PC
€. 15 Tonia Ave, SW, Snite 640

Grand Rapids, MI 49503

(616) 965-9341

7 2:03PK
B6/23/2015 SEAL

STATE OF MICHIGAN
COUNTY OF KENT
Acknowledged before me in Kent County,

Michigan on %5&83 2015, by Kemneth
Parrish, the asurer of Kent County,
Michigan, I'Ethai office.

* U i _H e\{s
Notary Public, Kent County, Michigan
Acting in Xent County, Michigan

My commission expires: __5j30/2030

*Name must be fyped or printed in black in
beneath signature.

‘When recorded retum fo:
Dan Xasunic, Clerk

City of Kentwood

4900 Breton Avenue, SE
PO Box 8848

Kentwood, MI 49518-884

NO TRANSFER TAX IS OWED BECAUSE THIS AMENDMENT DOES NOT CONVEY

ANY REAL PROPERTY.

{06939-004-00043143.3}
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EXHIBIT A
REAL PROPERTY LEGAL DESCRIPTION
Parcel B-1: 41-18-22-426-001

PART OF E Y- COM ATE % COR TH S 3D 35M 298 E ALONG E SEC LINE 60.07 FT TH S
88D 09M 275 W 40.01 FT TO W LINE OF SHAFFER AVE & BEG OF THIS DESC—-TH S
3D 10M 02S E ALONG SD W LINE 1263.17 FT TH S 86D 54M 328 W 629.94 FT TH 8 3D
10M 028 E 60.95 FT TH S 90D 00M 003 W 70824 FT TH N 45D 00M 00S W 67.88 FT TH S
90D 00M 00S W-530.0 FT THN 50D 00M 008 W 235.0 FT TH N 44D 18M 31S E 199.74 FT
TH N 77D 07M 458 E 307.02 FT TH N 41D 46M 39S E 334.95 FT TH N 8D 47M 09S E
226.61 FT TH N 11D 02M 04S W 245.78 FT TH N 25D 03M 50S E 281.40 FT TO A PT ON
E&W ¥ LINE SD PT BEING 1290.96 FT S 89D 49M 025 W FROME % COR THN 70D 13M
01S E 266.80 FT TH S 75D 46M 268 E 333.65 FT TH S 69D 14M 04S E 227.04 FT TH N 88D
09M 278 E 467.76 FT TO BEG * SEC 22 T6NR1IW 47.77 A

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY
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EXHIBIT B
PAYMENT SCHEDULE
Attached

{DE533-004-00043143.3} : 6
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Kent Cnty MI Rostr06/23/2015 SEAL

Pfeiffer Woods Drive
Special Assessment District
Proposed Principal & Interest Payments

Ravines PUD Neighborhood B1

Initial principal balance $ 403,620.00
Interest rate 5.50%
# of days in year 3658
Calculate initial interest from 9/7/2014
Target annual payment amount  $ 54,000.00

Payment : Total Outstanding
Date Interest Payment Principal Payment Payment Principal
9/7/2014 $  403,620.00
5/7/2015 $ 22,195.10 $ 31,800.90 $ 5400000 $  371,819.10
9/7/2016 S 20,506.08 $ 33,493.92 § 54,000.00 &  338,325.18
9/7/2017 S 18,607.88 $ 3539212 § 54,00000 $ 302,933.06
9/7/2018 S 16,661.32 § 37,33368 S 54,000.00 $§  265594.38
9/7/2019 $ 14,607.69 $ 39,392.31 § 54,000.00 S  226,202.07
9/7/2020 S 12,475.20 $  41,52480 S 54,000.00 $ 184,677.27
9/7/2021 S 10,157.25 $ 43,84275 $ 54,000.00 $§  140,834.52
9/7/2022 3 7,745.90 $ 46,254.10 $ 54,000.00 $ 94,580.42
9/7/2023 S 5,201.92 $ 48,798.08 $ 54,000.00 ¢ 45,782.34
5/7/2024 $ 2,524.93 $ 4578234 §$ 48307.27 $ -
S 130,687.27 $  403,620.00 $ 534,307.27

2064.xlsx 6/2/2015

0159b
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EXHIBIT

'\

CITY OF KENTWOQOD
KENT COUNTY, MICHIGAN

Motion by Brinks  , seconded by Coughlin | to adopt the following resolution:
RESOLUTION No, 50-14

A RESOLUTION TO EXTEND PAYMENT TERMS
FOR A CONFIRMED SPECIAL ASSESSMENT DISTRICT
(RAVINES NEIGHBORHOOD B1)

RECITALS

A Pursuant to City of Kentwood Resolution No. 96-04 entitled “Pfeiffer Woods Drive
Construction (Ravines Special Assessment District) Street, Storm Sewer, Non-Motorized Trail,
Sanitary Sewer and Watcrmain Special Assessment District,” as amended (“Resolution”), the
Pfeiffer Woods Drive Construction, Ravines Special Assessment District was established
(“District™).

B. The Resolution was adopted to finance certain public improvements benefitting the
property located within the District.

C. The Resolution included a special asscssment roll for the District, which special
assessment roll was confirmed on September 7, 2004. The amount of the special assessment as
reflected in the roll, by law, became a lien on the property comprising the District.

D. The Resolution was subsequently amended by the City with respect to the amount of the
total specijal assessment (Resolution No. 108-04), and to rcducc the area subject to the special
assessment terms (Resolution No. 28-05).

E. Subsequently, the owner of a large tract of real property (i.e., a neighborhood) within the
District biecamne delinguent.in paying property.taxes-and special assessments due and'owing .on
its property. As aresult, the property is at risk of having a judgment of foreclosure entered. (The
subject real property referred to as the “Property™.)

F. The Property is and remains liable for a portion of the special assessment set forth in the
Resolution, as amended. The Property is legally described on the attached Exhibit A, which is
incorporated by reference.

G. The District was established, in part, pursuant to a Voluntary Special
Assessment/Development Agreement between the City and the owner of the Property dated
September 7, 2004 and recorded with the Kent County Register of Deeds at Instrument No.
2004091 7-0125700 on September 17, 2004 (“Agreement™).

H. A balloon payment on the outstanding principal of $403,620.00 and interest of

$22,199.10 (lotaling §425,819.10) attributable 1o the Property is.due on September 7, 2014 under
the terms set forth as part ef'the Agreemont and accompanying special assessment roll.

[06939-004-00029460.1)
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I The Agreement, at Section 2(e), provides, in part, that the “term of years” for the
District’s special assessment and similar matters are to be determined by resolution of the City
Commission “in its discretion.”

I Without re-confinning; the District’s special-assessment roll, the City Commission has
determined that extending the term of the special assessment for one additional year is in the
public interest in order to allow the owner of the Property an opportunity to cause the balloon
payment to be made and to bring the taxes and special assessment on the Property current, to
make the Property more marketable, and to enhance economic development opportunities within
the City.

NOW, THEREFORE, IT 1S RESOLVED THAT:

1. The City affirms that the Recitals above are comrect, form.an integral. part of this
resolution, and are incorporated herein by reference. '

2. The special assessment roll attached to the Resolution as amended, and identified as
“Roll A”, is attached as-Exhibit B and incorporated hetein by reference (“Roll A”).

3. A revised schedule of payment terms for the portion of the District’s special assessment
roll attributable to the Property, identified as “Roll A Supplemental”, is attached as Exhibit C
and incorporated herein by reference (“Roll A Supplemental®’).

4. Without modifying the confirmation date of the special - assessment roll as amended, Roll
A Supplemental shall hereby amend, supersede and replace any term or provision in Roll A to
the contrary; to the extent of a conflict between Roll A and Roll A Supplemental, the provisions
of Roll A Supplementa) shall control. All remaining terms and provisions in Roll A not in
conflict with Roll A Supplemental shal) be and remain in effect.

5. Except as provided for herein, the Resolution and its terms are and shall remain binding
and in effect. This resolution shall not be interpreted or construed to extend the period in which
to challenge the underlying special assessment, which period has expired.

6. The Mayor, City Clerk and administrative officers of the City are hereby ordered and
directed to take all actions reasonably necessary and authorized by law to effectuate this
resolution and to provide notice of its passage to the Property’s owner,

7. The City Clerk shall deliver a certified copy of this resolution and accompanying exhibits
to the City Treasurer with his warrant attached commanding the Assessor to spread and the
Treasurer to collect the assessment thercin in accordance with the directions of the City
Comumission and thie Treasurer is directed {0 collect the amounts assessed as the same become
due.

8. All prior resolutions and parts of resolutions in conflict herewith are, to the extent of such
conflict, hereby repealed.

0161b

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY

NV 02:7€:01 810T/¥1/€ VOO 49 AATHOTT



RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSITION

YEAS: Commissioners: Artz, Brinks, Brown, Coughlin, DeMaagd, Haas and
Mayor Kepley

NAY: _None
ABSENT; _Nome /
I
RESOLUTION NO.50-14ADOPTED.
! N
DaiKasynic| \_J

City Clerk

The foregoing resalution was adopted at a regular meeting'gff the City Commission of the
City of Kentwood on July 15, 2014.

NV 8%:00:11 220T/€1/9 OSIN A4Q AAATADTY

A

Dan\&éxgunic

City Clerk
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EXHIBIT A

PROPERTY LEGAL DESCRIPTION

Parcel B-1: 41-18-22-426-001

PART OF E % COM ATE % COR TH S 3D 35M 29S E ALONG E SEC LINE 60.07 FT TH 8
88D 09M 27S W 40.01 FT TO W LINE OF SHAFFER AVE & BEG OF THIS DESC ~ TH §
3D 10M 028 E ALONG SD W LINE 1263.17 FT TH S 89D 54M 328 W 629.94 FTTH S 3D
10M 028 E 60.95 FT TH § 90D 00M 00S W 708.24 FT TH N 45D 00M 00S W 67.88 FT' TH §
90D 00M 00S W 530,0 FT TH N 50D 00M 00S W 235.0 FT TH N 44D"18M 31S E 199.74 FT
TH N 77D 07M 45S E 307.02 FT TH N 41D 46M 395 E 33495 FT TH N 8D 47M 09S E
226.61 FT TH N 11D 02M 04S W 245.78 FT TH N 25D 03M 508 E 281.40 FT TO A PT ON
E&W % LINE SD PT BEING 1290.96 FT S 89D 49M 025 W FROM E % COR THN 70D 13M
01S E 266.80 FT TH S-75D 46M 268 E 333.65 FT TH S 69D 14M 04S E 227.04 FT TH N 88D
09M 27S E467.76 FTTOBEG * SEC 22 TGN R11W 47.77A
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EXHIBIT B

ROLL A
Attached
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ROLL A
CITY OF KENTWOOD

PFEIFFER WOODS DRIVE CONSTRUCTION
(Ravines Special Assessment District)
STREET, STORM SEWER, NON-MOTORIZED TRAIL, SANITARY SEWER AND
WATERMAIN
SPECIAL ASSESSMENT DISTRICT

CONFIRMED SPECIAL ASSESSMENT ROLL

Date of Confirmation: September 7, 2004; amended Oclober 19, 2004 and March 15, 2005

Subject Property:

Part of the Northeast one-quarter and part of the Southeast one-quarter, Section
22, T6N, R11W, City of Kentwood, Kent County, Michigan, described as:
COMMENCING at the Norlheast comer of Section 22 and the POINT OF
BEGINNING of this description; thence S03°35'29"E 395.00 feet along the East
line of said Northeast one-quarer, thence South 89°42'31" West 258.00 feet;
thence South 03°35'29" East 120.00 feet; thence North 89°42'31" East 258.00
feet; thence South 03°3529" East 705.38 feet along the East line of said
Northeast one-quarier; thence North 54°47°03" Wesl 395.85 feet; thence South
89°45'47" West 308.00 feet; thence South 03°35'28" East 330.00 feet; thence
North 89°45'47" East 424.00 feet along the South line of the North one-half of the
Northeast one-quarter of Section 22; thence South 03°35'28" East 153.00 feet;
thence North 89°45'47" East 193.00 feet; thence South 03°35'29" East 273.18
feet along the East line of said Northeast one-quarier; thence South 86°24'31".
West 40,00 fee!; thence South 03°35'29" East 891,81 feet along the West line of
Shaffer Avenue; thence North 89°49'02" East 0.02 {eet along the East-West one-
quarter line of said Section; thence South 03°10'02" East 1324.40 feet along the
West line of Shaffer Avenue; thence South 89°54'32" West 629.94 feet along the
North line of the South one-half of the Southeast one-quarter of Section 22;
thence South 03°10'02" East 60.95 feef; thence South 90°00'00" West 708,24
feet; thence North 45°00'00" West 67,88 feet; thence South 90°00'00" West
530.00 feet; thence North 50°00'00" West 235.00 feet; thence South 42°36'50"
West 260.00 feet: thence Soulth 77°56'20" West 333.73 feel; thence North
03°02'05" West 1258.70 feet along the West line of the Southeast one-quarter of
Section 22; thence North 63°04'26" East 366.74 feet; thence Northwesterly 17.84
feet along a 375.00 foot radius curve to the right, the chord of which bears North
26°04'58" West 17.84 feel; thence Northerly 182.95 feet along a 375.00 foof -
radius curve to the right, the chord of which bears North 10°44'36" West 181.15
feet; thence North 03°14'00" East 22,33 feet; thence Northwesterly 214.05 feet
along a 325,00 foot radius curve to the lefi, the chord of which bears North
15'38'05" West 210.20 feet; thence North 34°30'10" West 49.19 feet; thence
Northwesterly 158.95 feet along a 275.00 foot radius curve to the right, the chord
of which bears North 17°50'24" West 157.71 feel; thence South 88°51'22" West
78.13 feel; thence North 07°36'58" West 121.92 feet; thence Northwesterly 16.26
feet along a 47.50 foot radius curve fo the left, 1he chord of which bears North
17°28'15" West 16.20 feet; thence North 27°17'32" West 13.47 feel; thence
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Northwesterly 59.87 feet along a 67.50 foot radius curve to the left, the chord of
which bears North 52°42'11" West 57,93 feet; thence Weslerly 60.54 feet along a
460,00 fool radius curve lo the left, the chord of which bears North 81°53'03"
West 60.49 feel lo the West line of the Southeast one-quarler of sald Section 22;
thence North 03°29'48” Wesi 1849.27 feet along the West line of the Northeasi
one-quarler of Seclion 22 to the Norlh one-guarler corner of said Section; thence
North 89°42'31" East 2633.71 feet along the North line of said Northeast one.
quarier to the point of beginning. Subjec! to highway R.O.W. for Shaffer Avenue.
This parcel contains 228.49 acres, in¢luding highway R.OW,

Estimated Public Improvement

Cosls Total Cosls LLC Portion City's Share
Pfeiffer Woods Roadway (22A) 500,000.00 360,000,00 140,000.00
Add for 21AA (Allowance) 17,000.00 0.00 17.000.00
Storm Sewer 200,000.00 200,000.00 0.00
Water Maln 203,000.00 160,000.00 43,000.00
Lighling Allowance 66,000.00 66,000.00 0.00
Landscape Allowance 125,000.00 125,000.00 0.00
Irrigation Allowance 50,000.00 50,000.00 0.00
Testing & Construction Staking 55,000.00 55,000.00 0.00
Total Subcontractor Costs 1,216,000.00 1,016,000.00 200,000.00
Project Management (10%) .121,600:00 101,600.00 20,000.00
Liabillty Insurance _ 8,800.00 8,800.00 0.00
Design and Inspectlon Fees 115,000.00 115,000.00 0.00
Permils and Fees 20,000.00 20,000.00 0.00
Bonding Costs 15,000.00 15,000.00 0.00
City Legal and Other 25,000.00 25,000.00 0.00
Total Project Costs 1,521,400.00 1,301,400.00 220,000.00

Total Project
Contingency/Inflation (25%) 380,350.00 380.350.00 0.00
SAD Total Costs 1,901,750.00 1,681,750.00 220,000.00

Owner of Property: 44th/Shaffer Avenue, LLC, a Michigan limited liability company

Term: 10 years from confirmation of roll, i.e., Seplember 7, 2014. Any unpaid principal and

interest is due in fuli upon termination date.

Deferred Installments:

A. Inferest is charged al a rate equal to one percentage (1%) point over the U.S. prime rate

NV 8%:00:11 220T/€1/9 OSIN AQ AAATADTY

as published in the Wall Streel Journa/, which prime rate is in effect on the date the roll is
confirmed as provided for in Ordinance No. 4-67, as amended. As of Seplember 7, 2004, this
aggregate interest rate is 5.5%.

B. A payment shall be due annually on the anniversary date of the confirmation of the rall
(e.g., without limitation, Seplember 7, 2005, September 7, 2006, September 7, 2007, etc.) in an
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amount equivalent to the simple interest on any unpaid principal amount.

C. Principal payments, along with any unpaid simple interest on that portion of the principal,
shall be due upon certain governmenial approvals being issued consistent with the terms of a
Voluntary Special Assessmenl Development Agreement dated September 7,.2004, between
the City of Kentwood and 44th/Shaffer Avenue, LLC (the “Agreement”).

D, In no event shall the amounl of the special assessment exceed the aclual costs
reimbursed Yo the property owner pursuant to the Agreement and the costs and expenses of the
City to which the City is lawfully entitled to be reimbursed including, bul nol limited to, all legal
fees Incurred by the City in establishing and preparing the speclal assessment district and
special assessment roll.

E. Deferred installments shall be collected without penally until 80 days after the due date;
thereafier, such penallies as are provided for in the Cily Charter for general ad velorem taxes
shall be due and collected.

F. Anticipated allocations: See atlachments hereto which are incorporated by reference.
Note that several of the specific dates included In the ettachments are incorporated for purposes
of example only and the paymenl amounts actuaily due will be determined based on the
occurrence of certain governmental approvals being Issued consistent with the terms of the
Agreement,
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Sgal SL.OO0OM
S SLUGGETT Jefirey V.H. Slupgett
& MORGAN ' Direct Dial (616) 965-9342
) ’ Direct Fax (616) 965-9352
COUNSELORS & ATTORNEYS jsluggeti@bsmlawpe.com

July 18,2014

Mr. Michael J. Damone, President
The Damone Group, LLC

850 Stephenson, Suite 200

Troy, Michigan 48083

Re: City of Kentwood / 44"/Shaffer Avenue, LLC
Ravines Neighborhood B1 Special Assessment District

NV 8+:00:11 T20T/€1/9 DSIN 49 C

Dear Mr. Damone:

As you are aware, we are general counsel to the City of Kentwood. As I believe you also
know the City, several months ago, received a request from Holland Home asking that the City
extend for an additional ten-year period the installment payments due on the portion of the
captioned special assessment district for which Holland Home is the owner. This past Tuesday
the City Commission adopted a resolution granting that request and extending until 2024 the
payment schedule for Holland Home.

We spoke with you several weeks ago to determine if 44"/Shaffer Avenue, LLC
(“44"/Shaffer”) wished to receive a similar cxtension of payment terms on neighborhood Bl,
which is still owned, we understand, by your company. At the conclusion of our discussion we
understood that 44"/Shaffer did not wish to cxpend any further time on the special assessment
process.

Nonetheless, to provide 44"™/Shaffer with additional time to analyze its options, the City _
Commission also adopted at last Tuesday night's meeting a copy of the enclosed resolution. The
resolution extends the balloon payment on the special assessment for the BI Neighborhood for
an additional one year (see Exhibit C). Should 44"/Shaffer have any interest in extending the
balloon payment out beyond the one year period, we would be glad to discuss that matter with

you, . .
Please contact us should there be any questions. /

Very truly yours,

Enclosure

15 lonia SW . Suite 640 . Grand Rapids . Ml 49503 . 1 616.966.9340 . { 616.965.9350 . www.bsmlawpc.com
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EXHIBIT
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DAMGHANI v. CITY OF KENTWOOD, ET AL

TOM CHASE
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November 29, 2016

Prepared by

riReporting /

— STATEWIDE CO RT REPORTERS eommumei

depos@networkreporting.com
Phone: 800.632.2720
Fax: 800.968.8653
www.networkreporting.com

Let us assist you GLOBALLY for all of your deposition needs.
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lSTATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF KENT-
MAJID DAMGHANTI,

Plaintiff,
v File No. 15-11405-CH

HON. DONALD A. JOHNSTON

CITY OF KENTWOOD and
KENT COUNTY TREASURER,

Defendants.

/

DEPOSITICON OF TOM CHASE

Taken by the Plaintiff on the 29th day of November, 2016, at

4900 Breton Avenue, SE, Grand Rapids, Michigan, at 9:30 a.m.

APPEARANCES:

For the Plaintiff: MR. DONALD R. VISSER (P27961)
MR. DONOVAN J. VISSER (P70847)
And
MR. JEREMY J. VOORHEES (P80872)
Visser & Associates PLIC
2480 44th Street, SE, Suite 150
Kentwood, Michigan 49512
(616) 531-9860

For the Defendant MR. DAVID K. QOTIS (P31627)

City of Kentwood: Plunkett Cooney
325 East Grand River Avenue, Suite 250
East Lansing, Michigan 48823
{517) 324-5612

RECORDED BY: Marie de la Vega, CER 7614
Certified Electronic Recorder
Network Reporting Corporation
Firm Registration Number 8151
1-800-632-2720
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DAMGHANI v. CITY OF KENTWOOD, ET AL

DEPOSITION OF TOM CHASE

: TABLE OF CONTENTS PAGE 1 Q And you've shed yoursels of both credit and responsibility
a ) 2 for their ~ for whatever they do now?
,  Damination by e Donaid Visser ... 3 3 A They're now a direct report to the mayor.
: EXHIBIT INDEX 4 Q Canyoutel mea lite bit about your background? Frst
’ : PAGE 5 of all, your residentfal address?
8 Deposition Exhibit L Harked . ..eeve.en . 6 A Ilive in Grand Rapids Township, 3154 Wild Ridge Drive,
. g‘m Chy of 3 to Plalnﬂﬂ's 7 northeast.
Deposition Exhibit 2marked ... oovivuoee. 12 8 Q Andhow long have you resided there?
10 7-16-14 Amendnmtla VollhtafY Speu'al
g 9 A 29years.
N wm :?Kmtvmdmm 'iz;oiﬁéén'ﬁ.;'q'm) 10 Q Reside there with anyone?
12 Exhibit dmarked veveavvriaenns 11 A Mywife.
(1-17-06 Clty of Xentwood Resolution No. 8—06)
13 Deposition Exhibit Smarked <. voveeneenns 12 Q whatabout your educational background?
PR A Ach siouiort ""“"“""""“m" 13 A Igraduated in 1978 from Northwood University, at the time
15 b (B‘.“l. "“;Niﬂs‘;’m“_ 14 called Northwood Institute, with an accounting degree and
(B~4 Phase 1 Spreadsheet) 15 a -- that was my major, accounting.
16 Deposition Exhibit 8 marked . . ... .. ‘.
. (9-7-04 Voluntary Speciat A /L pment i: Q Wasthat a bachelor's?
18 DeP(",;IP;‘"‘:;1ﬂsE;:hl!:’ét)s. e e ™ 18 3 ‘l::;mt time where was Northwood Institute located?
Deposition Exhibit 10 marked . . v v vneeenns. 74 :
19 (Tiat Balance Report 2004 through 2007) 19 A Midland, Michigan.
20 “p&’&?‘ghmiim]i%;g‘; '3'1.05) 20 Q Did you get your degree by in-residence courses or
21 DAL and 52012 Spedal Assessment Bllng 21 comespondence?
22 Deplgijgm‘fs g)d\lbl't Bmarked e e suiinnninns 105 22 A Residence.
(Tax Biling and Payment History for Nelghborhoods B-1, 23 Q@ Thatwas a bachelor's degree I assume?
2 T DR 1Tk e e s ee 105 24 A Correct.
:; (Trial Balance History Report for Special Assessment) 25 Q Afterthat have you had any additional education?
Page 2 Page 4
1 Kentwood, Michigan 1 A No.
2 Tuesday, Novernber 29, 2016 - 9:48 a.m. 2 Q' So you had roughly 15 years in between when you graduated
3 (Deposition Exhiblt 1 marked) 3 and when you started here at Kentwood 2s a financing —
L REPORTER: Do you solemnly swear or affirm that 4 finance Girecior?
5 the testimony you're about to give will be the whole truth? 5 A Yup. Iworked fortwo CPA finms, the first one in Bay City,
6 MR. CHASE: Yes. 6 Michigan and the second one In Grand Raplds.
7 TOM CHASE 7 Q And who was the one In Grand Rapids?
8 having been called by the Plaintiff and sworn: 8 A BDO.
9 EXAMINATION 9 Q And who was in Bay City?
10 BY MR. DONALD VISSER: 10 A Weinlander Fitzhugh. Actualfy it was a longer name at the
11  Q Mr. Chase, canyou simply tell me a bit ~ little bit about 11 time but that's what it's been shortened to now.
12 your history with the city? 12 Q And what did you do for Weinlander? .
13 13 A Idid during the busy season — well, I should say
14 ) i 14 predominantly I worked on government and not-for-profit.
15 Q Haveyou had any other roles at all during that time? 15 audits. Idid do some manufacturing audits. And then of
16 A Under the finance director role I supervised information 16 course during the winter with a small firm you do tax
17 technology and I currently supervise purchasing. Those are 17 returns and things of that sort, but most of the year I was
18 the only things that were added in the interim and since ~ 18 working on government and nonprofit - not-for-profit
19 unti] just recently when IT was split off as a separate 19 audits.
20 department. 20 Q And for BDO Seidman?
21 Q Soyou had — didn't start with I'T, but you ended up with IT 21 A Itended up that because of my background at the local firm
22 for awhfle and now — 22 I was — ended up belng hired and they - I specialized in
23 A 16 years, yup. 23 government auditing and not-for- ~ not so much
24  Q - and now it's off on its own? 24 not-for-profit; mostly governmental auditing.
25 A VYes,itis. 25 Q Somosty auditing there?
Page 3 Page 5

KetworkRenortin
- "‘:71!-7!1’ ""Fé‘r‘t-ﬂi‘—g/
EILE2-2T28

2 (Pages 2 to 5)
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DAMGHANI v. CITY OF KENTWOOD, ET AL

DEPOSITION OF TOM CHASE

Page 7

1 A Yes, 1 the department. And then we have a person that does the
2 Q Tellme~ 2 general ledger and payroll functions, and ancther that
3 A AndI was certified as a CPA In 1981, 3 daes — or another two that do work on accounts payable and
4 Q So tell me, what does the job of financing director at the 4 other functions.
5 dity of Kentwood entail? 5 Q And who's the deputy finance director?
6 versee 6 A Lorna Nenclavini, N-e-n-c-i-a-r-f-n-i, I've had to spell it
7 7 before,
8 B8 Q Youhave? And your buyer, who's that?
5 investinents: 2 hirm 9 A CadaKane, C-a-n-e — or I mean K-a-n-e. I'm sorry.
0 is aniothei area that we Work with.: 10 Q And who does your general ledger payroll functions?
11 Q Anything else that you can think of at least right now? 11 A Susan Stong.
12 A Well, budget and audit take up a lot of the year, but the 12 Q And accounts payable?
13 rest of It -- I used to do some human-resource-type stuff, 13 A Ppatty Smith and Ann Nickels, N-i-c-k-e-I-s.
14 but we now have a human resources director. Ido -- oh. 14 Q The English spefling not the Dutch spelling.
15 Another big one is the pension administration; defined 15 A Uh-huh (affirmative).
16 benefit -~ closed defined benefit plan and a defined 16 Q Now I'd like you to look at a document that I've glven to
17 contribution pension plan; both. 17 you. T've had [t marked as Deposition Exhibit 1. And it's
18  Q Does that incude, like, the police department and so forth? 18 . the Answers to First Interrogatorles. And I think it lists
19 A Uh-huh (affirmative). 19 you as being a signatory. Have you seen these before?
20 " REPORTER; Is that a "yes"? 20 A Ihave,
21 A Includes all city employees, 21 Q Did you provide the answers?
22 REPORTER: I need you to say "yes" Instead of 22 A 1did not. One of my staff members did.
23 “uh-huh.* 23 Q
24 A Oh. I'm somty. Yes. These are geneval plans for all city 24 A {
25 employees, so we don't differentiate. Yup. 25 Q¢
Page 6
1 Q Solsthis~ these funciions other than less human 1 A Iwould say she provided the answers that required documents
2 resources now than what you did at one time, has that pretty 2 to be pravided.
3 well been a steady course of responsibliities during your 3 Q what about the ones that did not have documents fo be
4 employ a8s finance director? 4 provided, just simply — go ahead.
5 A Yes, And I should say - I mentioned earlier about — that S A Those were developed jointly, X believe, amongst our group.
6 purchasing came under -- 6 (Mr. Donovan Visser and My. Jeremy Voorhees enter
7 Q Yes 7 deposition)
B A - finance, centralized under finance, also, so that is a 8 MR DONALD VISSER: If you want, for the record
9 big one. But there's two people that work on that 9 Donovan Visser and Jeremy Voorhees are present.
10 spedifically. 10 Q well, there's a spot there for your signature but it's not
11 Q And who do you — who are 'you responsibie to or who do you 11 signed. Do you know why that 1s?
12 acoount to? 12 A I'mnotsure why. Idoremember sighing some of the
13 A Directly to the mayor, but I serve at the pleasure of the 13 documents, but X don't know whether this one was one,
14 mayor and the city commission. The mayor makes — 14  Q Youelther reviewed or provided the answers that are
15 rec ds appointments of my sort and then the city 15 contalned here?
16 commission confimms. 16 A Xreviewed the document.
17  Q But you're directy account to the mayor? 17 Q The documents that were provided ~- before I go there, the
18 A Thatis correct. 18 answers that are Induded are the ~— when you reviewed them
13 Q Do you have anyone that accounts to you? 19 or efther provided them, were they true?
20 A Yes, 20 A Yes.
21 Q And whowould that be? 21 Q Youwere aware that in 2014 the property that's currently
22 A I have five staff members presently. 22 owned by Mr. Damghani went to tax sale?
23  Who are they? 23
24 A A deputy finance director and purchasing agent, She handles 24
25 two tasks as well as risk management. The buyer Is also in 2s

Page 9
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DAMGHANI v. CITY OF KENTWOOD, ET AL DEPOSITION OF TOM CHASE -
1 A No 1 A Jeff Sluggett.
2 Q You weren't involved with transferring, making demand on the 2 Q And who would have been the treasurer?
3 county for payment of the taxes or — 3 A Ibelieve Laurie Sheldon. We've had some turnover in the
4t A That would be our city tréasirer or the Kent County 4 positions. The mayor In 2014 would have been Stephen
5 treasurer, I believe. 5 Kepley. He's been the mayor for three years now.
6 Q Right. Butyou just — you weren't one that was Involved In 6 Q Isit your testimony that — let me have this marked.
7 that process? It usualty Is from the treasurer to the 7 (Deposition Exhibit 2 marked)
8 county treasurer? 8 Q I'm showing you now what's been marked as Exhibit Number 2.
8 A Thatiscomrect. I was notinvolved. 3 Is that the document that ultimately resulted from those
10 Q Did you become involved after the tax — I'm sonry — after 10 discussions?
11 the foredosure with any efforts to put an agreement 1 (Witness reviews exhlbit)
12 together between the dty of Kentwood and the county of 12 A Ibelieve so, yes. The partthatI had in it was the
13 Kent? 13 payment schedules at the end.
14 A Yes. 14 Q Atthe end. That would have been your role In reviewing
15 Q How did you become involved in that? 15 those?
16 A Twasask a -a 16 A Correct
17 17 Q Now, is it your testimony, then, that that was initiated by
18 18 Holland Home and not by somebody within the city government?
19 approach to the other properties in the Ravinés 3| 19 A No, itisnot. Whatl said is the genesis of the approach
20 Q Who was It at Holland Home that made the request? 20 to revising the payment schedule staried with the Breton
21 A Dave Tiesenga, 21 North payment schedule. But it was found that -- I believe
22 Q And did he make it to you? 22 elther the Kent County ti
23 A Idon'trecall f-- where he made his first request. 23 organization felt that that:
24 Q So tell me, within the city who brought it — who was the 24 with the others as wefl,:
25 first person that brought it to your attention that there 25 Q When did the discussions begin on the Breton North repayment
Page 10 Page 12
1 was a request belng made? 1 schedule?
2 A Idon'trecall. I know thatXwas brought in, hut I don't 2 A Idon'trecall
3 recall exact — who the first person was, 3 Q id'it bejin béFori or after the
4 Q Why were you brought in? 1 A itw iave baen before.:
5 A Toalook at the payment schedule, to check it for accuracy 5 Q And when [ talk about the tex sale, Fm talking about the
6 and make suggestions, if there needed to be any. 6 Damghani parcel?
7 Q Who asked you to check for accuracy? 7 A Uh-huh (affimative).
8 A Dave Tiesenga sent it to us, sa that was the -- again, that 8 Q "Yes7?
9 was the Holland Home repayment schedule. I don't recall 9 A Yes. Somy.
10 exactly who asked me. It came to me. I believe we had a— 10 Q IfI ever catch you, again, just say that I'm not trying to
11 possibly the conversation with the mayor, possibly, but T 11 be —
12 don't recall for sure. 12 A Notatall
13 Q Who all was invoived with the process? 13 Q - disrespectful to you—
14 A Would have ayor; the city att 14 A Notatall
15 thatI — 15 Q - oranything else. Okay?
16 Q Anyoneelse? 16 A Nope I understand. Yup.
17 A Possibiy tréasiirer. 17 Q How much before the tex sale would those discussion have
18 Q So that we just simply have names for the record, the mayor 18 been :going on. with Mr;: Tiesénga?
19 at that time was? 15 A Probablyatieast halfa year: But they — the Holland Home
20 A I'mtrying to remember. There's been some turnover 20 property wasn't going through tax sale. That was
21 recently. 21 independent of the other properties, the special assessments
22 MR. OTIS: 2014, 22 on the other properties.
23 A ‘14 would have been two years ago, so it would have been 23 Q Did you have a partial pay agreement in place for the
24 Stephen Kepley. 24 Tlesenga parcel?
25 Q Who was the city attomey? 25 A What do you mean about partial pay?
Page 11 Page 13
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DAMGHANI v. CITY OF KENTWOOD, ET AL

DEPOSITION OF TOM CHASE

1 Q Did you have — well, maybe I'd just back up. Tell me the 1

2 genesis of why there were discussions with Mr. Tiesenga 2

3 regarding his parcel. 3

4 A The Holland Home parcel? L

5 Q The Holland Home parcel, yes. 5 Q How many parcels did the assessmen!s fnvolve? How many

6 A That, I believe that they were looking at refinancing or 6 parcels did they cover?

7 possibly some other financlal decisions that they needed to 7 A Threeorfour.

8 make and they asked for an extension of the payment terms 8 Q Does BExhibit 2 cover the Holland Home?

9 beyond the balloon payment that would have been due In 8 A No. There's Holland Home and then there's the Ravines
10 10 subdivision, so the other — the parcel that's in question
11 11 ﬂ‘la.t we're discussing is separate from the Holland Home.
12 12 Q 5o we have the Holland Home parcel and we had the Ravines
13 0, i 13 parcef?

14 Q And what was me agreement made at that hme with Holland 14 A Parcels.
15 Home? 15 Q Parcels. And do you know how many there were?
16 A A payment schedule very similar to the last two pages in the 16 A Ithink there were five ultimately. Holland Home bought one
17 exhibit. 17 of them. I think that one of them was split actuaily and
18 Q Weas there a separate agreement then written with Mr. X: Holland Home bought it. So Holland Home actually owns one
19 Tiesenga for — 18 portion -~ one parcel in the Ravines now. They did not
20 A Yes. 20 originally.
21 Q - Holland Home? 21 Q [Hd théy bury that after or before Exhibit'2 was signed?
22 A Holland Home is separate, was entered in — the agreement 22 A Welibefore.:
23 was entered into separately originally and for the extension 23 Q So they bought that before?
24 or the revision to the payment terms. 24 A Yes.
25 Q So we could expect to find somewhere a document somewhat 25 Q Sowhat s your understanding as to the parcels or
Page 14 Page 16

1 similar to — 1 properties that are affected by Exhibit 2?

2 A Yes, 2 A My unders‘landlng Is uﬂs is this was ente“ad |nto with

3 Q - Bxhibit2 for affecting the Holland Home parcel? 3 Ke

1 A Yes. 4

5 Q At that point, so you had a discusslon and actually an 5 s . :

6 agreement with Holland Home as to their parcel. What was it 6 (Deposrbon Exhibit 3 marked)

7 that was then — made the ity or the county decide to go 7 Q Showlng you what's been marked now as Exhiblt Number 3.

8 ahead and execute or develop and execute Fxhibit B? 8 It's a document that I believe is refated to this, but

9 MR. OTIS: Exhibit 27 9 that's why I'm here to ask you questions, Is that document
10 MR. DONALD VISSER: Exhibit 2. I'm so sorry. I 10 refated to Exhibit Number 27
11 can't ready my own writing. Exhibit 2. 11 (Witness reviews exhibit)

12 Q As they were approaching — as we were approaching the tax 12 A Yes,

13 sale, one of the things that was considered Is that — 13 "Q How Is It related?

14 whether or not the parcels would be attractive to purchasers 14 A Inorderta enterinto the agreement that Is Exhibit 2 the
15 through the tax sale. And by extending the payment timing 15 clty commission would have had to adapt the resolution first
16 It was feltthat it wiuld be ore attractive as a"purchase: 16 and this Is the resolution that adopted the -- or that the

7 1 ] [ 17 ity commission adopted.

18 [ ber, thé September’] follownng-l:he taxsale; 18 Q Solf we look at sequending that, Exhibit 3 would come

19 Q Soifyouhada balloon after the tax sale there was a 19 before Exhibit 27

20 thought that it would have a negative effect on buyers 20 A That is comect.

21 Interest because of the huge burden? 21 Q Butk wouldn't have come before basically the contents of

22 A Inthe tax sale it would be the same burden, but it would be 22 Exhibit 2 had essentially been agreed to; right?

23 spread ont over a longer period of time. 23 A Iwould say the general contents certainly it was agreed to
24 21 before, and probably the agreement was drafted as part of
25 A 25  the package of documents related to the resolution,

Page 17
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o
1 Q Who negotiated the Exhibit Number 2 on behalf of the county? 1 A Myguessis— thisis: on
2 A I believe Ken Parrish, county treasurer, 2 -attorneys; Jeff Sluggett;’ [ in the specifics' <
3 Q Didyou ever have any discusslons with him over the 3 because that would — it lnvolved draﬂ:mg documents for the z
1 substance of the document? 4 resolution and the agreements. w
5 A No. 5 Q Butwhowas the nng:_\:vf\o in the city was the initiating — O
6 Q Do you know anybody that had any discussions with him over 6 A Probably Mayor Kepley.:
7 the substance of the document? 7 Q MayorKepley? Okay. That would -- from what you know, and Q
8 A Imean, I know there were people that talked with him about 8 that would be direct or hearsay basically that -- indirect ;
9 it, but 'm not sure who, 9 knowledge? ~
10 MR. OTIS: Did you mean from the city of Kentwood. 10 A Indirect knowledge. 8
11 Q People from the dity of Kentwood having negotiations with 11 Q Anyone else that your knowledge of the cty functioning and N
12 12 so forth here that you might say could have had a lead role o
3 A s 13 In negotiating Exhibit 27 —_—
14 Q Would |t be a fair charactenzatmn tn say that the county 14 A No, notthat I'm aware of. Well, let me see. I'm not sure. '_‘
15 of — Kent County simply was willing to sign anything that 15 We have a deputy administrator position, so there may — -}
16 the city of Kentwood wanted in regards to this parcel? 16 that deputy administrator may have been invofved in some of O
17 A No. 17 the conversations, but I don't know that that’s - to B
18 Q Tell me what, then, was the city of — I'm sory ~the 1B what — oo
19 county’s posiﬁon-rela'tive to this particular amendment as 19 Q And who would that be? >
20 it's called? 20 A Atthe time his name was Rich HouHféman, H-o-i-t-tCe-m-a-i. z
21 A Theywere interested in — It's my understanding at least 2% But Edon't belléve he was the drivér on 1€ He might have
22 they were interested in having the parcels be as attrachive 22 been involved in some of the conversations.
23 as possible during tax sale. 23 Q From your knowledge of how-§fiis develoged dia Mayor Kepley:
24 Q And did they have any advice as to how to make them 2e tave an interest in'amendiiig:this; (indicating)? Did that
25 attractive? 25 start before or after the tax sale?
Page 18 Page 20
1 A Xdon'tknow if— where it might have come from, but 1 A Hefore:
2 certainly there were discussions with the county s my 2 Q Sobefore the tax sale he was — who was he talking to to
3 understanding. 3 your knowledoe about this?
4 Q Who initiated discussions over this documeni? Was it the 1 A Iwouid say city attorney, Jef¥ Sluggett, and — again, I
5 city of Kentwood or — 5 don't know whether he had conversations directly with County
6 MR. OTIS: Which document? Exhibit 22 6
7 MR. DONALD VISSER: Exhibit 2. 7
8 A I'mnotsure. 8
$ Q You don't know that anyone from the county Initiated 9
10 anvthing on this, do you? { I
11 A Idonot Q Any other reason that you would think that?
12 Q Were you the driving factor behind this from the city of 12 A No; no, wait a minute. Walt a minute.
13 Kentwood's perspective? 13 MR. OTIS: To darify the record, what is the date
14 A lexp d support for the change, but not -- I wouldn't 4 of the tax sale in reference o the questions that you're
15 call myself the driving force. 15 asking about the tax sale?
16 Q Soyouweren'tthe person that inftiated the discussion. 16 Q [Ithink the tax sale was in September. So do you know if it
17 You were thete as a supportive — in the supportive role. 17 was before or after the tax sale, the discussions?
18 You reviewed the payments schedule? 18 MR. OTIS: Well, the documents have —
19 A Uh-huh (affimative). I shared what conver-—or 19 A Documents have a date on it.
20 what involve - what was involved with the Holland Home. So 20 MR. OTIS: The documents have dates on them, Mr.
21 ‘when they approached us originally, that X shared with 21 Visser, This — an empirical question.
22 others. And so that started the thought process. 22 MR. DONALD VISSER: Well, I'm talking from his
23  Q So who was on the cily's behalf is your understanding that 23 memory.
24 was involved? If you were only supportive, who was the 2¢  Q Do you want to look ~
25 lead? 25 {Counse] hands documents to witness)
Page 19 Page 21
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1 A Atwhatever pointthe county tnok possession as part of the 1 A I'mnotsure what--

2 tax sale, that's — 2 Q Thankyou. That's probably another good rule. If you don't

3 Q Isthat when the discussions started? 3 understand the question, don't try to answer It.

4 A ‘That's when the action was taken.” I beélieve the' dlsalssldiii:— 4 A Right

5: ; F i 5 Q Because we could be —

8 i : 6 A Right,

7 Q Sobefore the tax sale. What about before the tax 7 Q Inregards to the special assessments that were Involved,

8 foredosure order? 8 were there ever any discussions concering the fact that

9 A IXdon'tknow. 9 without an amendment that some of those spedial assessments
10 Q Before the property was foreclosed on for failure to pay 10 might be terminated through the tax foreclosure sale?

11 taxes? 11 A No.

12 A Again, I'm not familiar with the exact process of - the 12 Q Never had that discussion with anyone?

13 order of the process, What I do know is the county assumed 13 A No, because the balloon payment was due after the

14 ownership at some point. Whether that was before or after 14 foreclosure pmces.

15 the foreclosure step or not, I'm not sure, because I'm not 15 What!do you uiider

16 familiar with that process. 16

17 Q What I'm trying to figure out was whether the discussions 17

18 with the county treasurer began in anticipation of the 18

19 unty taking ownership through the tax foredosure process 19

20 or only after the county had taken possession. 20

21 A YI'mnotsure butI— 21 A They may bea part of it

22 Q How would we ferret that out? 22 Q Have you ever seen land contracts with a payment schedule

23 MR, OTIS: Ferret? Ferret what out? 23 amortized out but the last one has ali remaining payments

24 Q The date when first discussions began. 24 become due on the —

25 A I'mnotsure, 25 A Nota land contvact. Other loans, EDC loan -~ Economic
Page 22 Page 24

1 Q Were there documents, memaos or e-mails that were éxchanged 1 Development Corporation loans.

2 over the Issue? 2 Q Where there's d.amortization schedufe and thi last:

3 A There may have been. Idon't know. 3 i

4 Q Didyou send any? 4

5 A I sentinformation regarding the payment schedules, ' 5

6 Q Uke whatwould you have sent? 6 :

7 A I used the Holiand Home payment schedule as the starting 7 Q And that does'l t mean that everything is deferred unbil the

B point and adapted it to the information related to the other 8 last payment?

9 Ravines properties. 9 A Ifit’s set up with monthly payments or annual payments or
10 Q When you say "adapted it," meaning adiusted It for different io: it could be interest-only payments. Itcould be any number
11 numbers, that type of thing? of things that - there's a number of ways o do an
12 A Yes. amortization schedule.

13 Q Butthen how would you communicate that? Would you walk Q ¥You would uniderstand, theh; a balloGn-payment, then;, as I do-
14 down the haliway and give a presentation to the mayor or L
15 would you send it n an e-mall or what? 15 A' What :
16 A X probably would have sent it in an e-mail but also had 16 Q - whatever the remainder is?
17 conversations about it. 17 A Uh-huh; yes,
18 Q Do you recall who It was that first initiated you to the 18 Q Exhibit 3, you didn't understand that to be a new
19 Idea that you might have to do some work on reviewlng a 19 assessment, did you?
20 proposed amendment? 20 A No. ,
21 A Xdon't recall who initiated It. 21 @ You justunderstood It to be approval of a contract?
22 Q Were there ever any distussions that you recall about 22 A Itwas a revision to the payment terms for an existing
23 concern that the taxes would be foreclosed by the 23 assessment.
24 foreclosure ~ or the past due taxes would be foreclosed by 24 Q And ﬂlat was being doie by contradt With the County:
25 the tax foreciosure process? L 25
Page 23 Page 25
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1 A e r aF;yes. 1 Q Would that have induded, then, the mayor in that
2 A Therewasn't notice being sent out to the propesty owners 2 discussion?
3 and following the normal process for completingan 3 A City attorney as well. The mayorand city attorney.
4. assessment, was there; a special assessment? 4 Q Now, relative to this property there were a number — at
5 A You mean a notice other than talldng to the only owner? 5 least It appears to me to be a number of different
6 Q Comed. There wasn'ta public notice? 6 assessments or charges.
7 A Idon'trecall whether there was public notice or whether 7 MR, OTIS: Speaking of the Damghani property?
8 there was a hearing or not on this particular Item. 8 MR. DONALD VISSER: The Damghani property.
9 Q You're not aware that there wes a public notice and you're 9 Q Isthat your understanding as well?
10 not ~ first of all; right? 10 A I believe there were more than the street and other
11 11 Improvements that were assessed at some polint in the past.
12 12 Q Can you tell me ~ so that I get these probably in a better
13 13 vemacular than what I have — what assessments or what
1% 14 charges eventually became special assessments or labeled
you-hi with-whether— with determining 15 special assessments?
16 whether the dty had any authority to enter into Exhibit 37 16 A You mean as far as related to the present special
17 A My understanding is that the payment terms were developed 17 assessment?
18 18 Q nNo, to any of the —
19 19 A orany?
20 afent could be smended.: 20 Q —yeah~ any of them that were In place, because I see
21 Q Because It was an agreement? 21 that there appear to be a number of them related to this
22 A Yes. That's my understanding of it. 22 property. 1know we have labeled them in various ways, but
23 Q And where did you get that understanding? 23 that might not be the best way to proceed today.
24 A Through reading drafts of the documents. 24 MR. OTIS: We're taiking about in place in 20147
25 Q Soyou thought that the gty had authority to sign this 25 MR. DONALD VISSER: Yes.,
Page 26 Page 28
1 because it was just an amendment of a previous agreement? 1 A Seemsto me thatin 2014 the properties — any past special
2 Is that what I understood? 2 assessments had been added to the tax rofl already, so It
3 A No. Itreferred to the veluntary special acsessment 3 would have been — hut I'm not as familiar with the — I can
4 agreement. I don't recall whether I reviewed the document 4 tell you by the type of assessment there might have been.
5 at that time. S Q Wwhydon't wedothat? And then I'm golng to try to match my
6 Q Doyou know If anybody did an analysis of whether the county 6 terminology fo yours.
7 treasurer had any authority to sign this document? 7 A Okay. Weil, Shaffer Avenue, of course, is adjoining the
B A I helieve so because the - he — the county treasurer of 8 property. And so at some point they prohably put sidewalk,
9 the county was the sucoessor owner and I helieve the 9 water and sewer, other improvements in that area. So again,
1o sessmal 1t anplied to any 10 not baing famillar with the exact special assessments that
11 o) 11 would have been, but that is probablfy where the other
12 Q So by virtue of the agreement you — since ft was an 12 special assessments were, what types they might have been.
13 agreement, the orlginal was an agreement, that the county as 12 Q In 2014 were there more than — )
14 a successor would have the abllity to modify that agreement? 14 A Idon'tbelieve there were — well ~
15 A Yes, Ibelieve so. 15 Q - one spedal assessment that was due?
16 Q Now, Is that —Is just - Is that your analysis or the 16 A There wasa landscaping speclal assessment that was directly
17 discussion that was over here at the clty or where is it — 17 related to the Pfeiffer Woods Drive area. Alf the others
18 where's your understanding coming from? 18 that X desaibed a moment ago were, I belleve, earlier -
19 A I'm thinking it was part of discussions, but I don't know 19 from an earlier time period; not related to the construction
20. ex- -- I can't attribute it to one partcular discussion. 20 of Pfeiffer Woods Drive.
21 Q SoKs notjust something that you came up with yourself, 21 Q Sowhen we talked about the Shaffer Avenue sidewalk, sewer
22 I's part of a collective discussion — 22 and so forth, were there any amounts due and owing —
23 A Yes. 23 A Idon'tbelieve so.
24 Q - thatocoumred here at the clty? 24 Q -in2014at—
25 A Yes. 25 A Idon'tbelieve there were because I believe they were added
Page 27 Page 29
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1 to taxes at an earficr point. 1 Q Otherthan the Damghanl parcel does this cover any other

2 Q 5o there were none — so that would not then be a charge 2 parcels? )

3 currently against ~ currently or In the future against the 3 A Itdoes. Itcovers — I'm not sure which parcel it is, but

1 Damghani property for the — what you call the Shaffer 4 it's B-3, I believe. We designated the neighborficods by B

5 Avenue Improvements? S and then a number following.

6 A That's correct 6 Q Sosimply for the record, what would the Damghani parcel be

7 Q Now, there's landscaping. Would that have had some amounts 7 referred to in Exhibit 27

8 due and owing on itin 2014? ) 8 A B-4. Ravines neighborhood B~4.

3 A I believe it came due -- seems to me it came due befora the 9 Q Other than that spedal assessment are you aware that there
10 tax sale. 10 are any other special assessments due by — due and payable
11 Q And do you know —ckay. Any other ones? 11 against or by the Damghanl parcei?

12 A Not that I'm aware of. 12 A Currently?
13 Q I'mgoing to try to match up what — then what we have and 13 Q Yes.
14 use your terms, We had something listed which we called 14 A Atthe current date?
15 a — came due by resolution, I think, 8-06, orlginally about 15 Q Atthe current date.
16 $160,899.15. Do you know, would that be that — what you 16 A The only one that I'm aware of is this Pfeiffer Woods
117 call the landscaping special assessment? 17 construction -- Drive construchon special assessment,
A 18 (Deposition Exhibit 4 marked)
rangs,: 19 Q Let me show you number — Exhibit Number 4; may make some of
.Q’: :About 35,0007 20 my questions a lot shorter. That's Resolution B-06, I
A Something in that range. 21 belleve, with what we call ~ what we have referred to as
22 Q That's dose enough. All ight. So you had & -- that one 22 the landscaping spedal assessment. I'm not sure If it's
23 was due prior to 2014 or In 2014, you're not sure? 23 the same one that you called landscaping spedal assessment.
24 A Idon'trecall exacty. 24 A I beliave this relates to the landscaping special
25 Q Were there any other spedal assessments that you're aware 25 assessment.
Page 30 Page 32

1 of? 1 Q Sothat’s the one that you indicated there's nothing owing

2 A Other than the street and landscaping for Pleiffer Woods and 2 on it anymore by this parcel?

3 ﬂne earlier speclal assessments, no. 3 A Itwas added to taxes and I believe it was on the tax — in

4 Q Whatdid Exhiblt 2 — what was that Intended to apply to? 4 the tax — well, I believe it's not due and payabie anymore,

S5 A Justthe construction special assessment. S but I guess I would need to Iook at it further.

6 Q Sothereis a construction special assessment. 6 Q When you say it was added to the taxes, is that part of the

7 A Right 7 before or after the foreclosure?

8 Q Is thatone of those that you've been talking about before? 8 A IX'dhave to check on it, I guess, at this point.

9 A That's what X referred to when I talked about Pfeiffer Woods 8 Q How would you checkon it?

10 Drive, the construction of Pfelifer Woods Drive. 10 A I would check with the treasurer, city treasurer to get
11 Q So we cll that Peiffer — 11 specific dates.
12 A Pfeiffer Woods Drive. 12 Q Soyoubelleve it wasadded to'the taxes hut not sure when
13 Q --Woods Drive special assessment, is that — 13 It was added to the taxes?
14 A Thatwould be a reasonable description of it. 14 A Comect
15 Q And that's what Exhibit 2 Is intended to apply to? 15 Q Why was itadded to the taxes?
16 A That's correct. Justthe construction. 16 A Because it was not paid.
17 Q And do you know roughly how much the original assessment 17 Q Forthis special assessment reflected by Exhibit Number 4,
18 was? 18 was that done by agreement, also?
19 A The original assessment was exactly what was due and payable 19 A X'mnotsure.
20 atthe time that this schedule was putin place. Forthe 20 Q Were you involved with the process?
21 property that we're talking about it was the outstanding 21 A Nao.
22 principal, $353,167.50, 22 Q Were you involved in making any payment schedules?
23 Q Now, that was the portion that had been attributed to the 23 A There was only 2 balloon payment for this, I believe.
24 Damghan parcel? 24 Q When was that balloon due?
25 A That's cormect. 25 A Iwould have to check record -- X would have to check back
Page 31 Page 33
9 (Pages 30 to 33)
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Page 35

1 in my notes. Idon’t have any notes with me. 1 Q Didyou know about it?
2 Q Youdont? 2 A Iwasaware of it, but not invelved in the creation of it.
3 A No. 3 Q bid you do any accounting for 1t?
4 Q Are they in your office? 4 A Only following the special assessment roll being levied.
5 A Ido have some documents in my office, yes., 5 Q Soup to that time you had no involvement with the numbers
6 Q Becrause probably then maybe when you take a break we can 6 assodated with the special assessment: at: all?
7 figure that out then. 7 A That's correch
8 A Uh-huh (affinmative). Okay. 8 Q Youweren'tinvolved in negotiating the underying contract
9 Q Was this supposed to be an interest-only assessment as well? 9 with the propesty owners?
10 A Ibelieve so, but I'd have to Iook at that as well. 10 A No.
11 Q Where would that be in this particular document that — 11 Q You're aware that this was passed?
12 MR. OTIS: Talking about Exhibit 47 12 A Yes.
13 13 Q When did you first become aware that it was passed?
14 A - 14 A Whena speaal assssment, Hne nsoluuon 5 is adopted ﬂ1en
45 3 1 e, 15 1
16 on page 2 —or3 I guess |twould be. 8.25 percent. So ig ; it
17 I'm not sure what the timing of the payments was for the 17 ‘genéral ledgér.. So that would be foliowing - I would have
18 interest. 18 found out about it following —
19 (Deposition Exhibit 5 marked) 18 Q Sosometime—
20 MR. OTIS: Are those two-sided documents? 20 A --adoption.
21 MR. DONALD VISSER: Yes, they are. 21 Q Sometime, probably a reasonably short time period after
22 MR. OTIS: 1t looks to me like you've gottwo 22 passing, you wouid have been aware that this resolution
23 copies of the same document there, but that's just from 23 passed? Certainly within a matter of weeks, maybe a matter
24 eyeballing them across the table. 24 of days?
25 MR. VOORHEES: Yeah. 25 A Well, again, I attend alf city commission — basically most
Page 34 Page 36
1 MR, DONALD VISSER: Seriously? 1 of the city commission meetings, so I'm aware of the
2 MR. OTIS: Yeah. Ithink you have one document 2 dacuments working their way through the process, but I did
3 starting at the top and the copy of it starting from the 3 not have a hand in preparing them.
4 bottom, but that's — 'm just looking across the table. 4 Q Soyouwere aware that this was ongolng from attending dity
3 MR. VOORHEES: No, that's the start of the next 5 commission meetings?
6 one. 6 A Yes
7 MR. DONALD VISSER: We may have to — 7 Q And you were aware that there were negotiations with some
8 MR. OTIS: Which document — or do you have there 8 property owners for doing some improvements and reaching
9 96042 9 agreement on them and then passing a special assessment
-10 MR. VOORHEES: Yup. 1o roll?
11 MR. DONALD VISSER: Why do we have this on the 11 A Yes,
12 back page? 12 Q Then you say that you — after this occurs that you do
13 MR. VOORHEES: That's the start of the next — 13 something with the dity's books?
14 MR. DONALD VISSER: Let's go off the record a 14 A Irecord the recefvable on the city's hooks,
15 second. 15 Q And how is that recorded? Just simply as a recetvable?
16 MR. OTIS: All right. 16 A We setup a separate account for this and we recorded it in
17 (Off the record) 17 that account on the general ledger.
18 Q Showing you what's been marked as Exhibit Number S. 18 Q Where doesit show up on the clty's balance sheet then?
19 A Yes. 19 A Itshows up in the special assessment revolving fund as an
20 Q And simply for the record here, it appear — these are 20 asset of that fund.
21 double-sided pages. And the last page appears to be a 21 Q And that's simply one llne item?
22 different resolution, so I have put a line through that and 22 A Yes.
23 as that's not part of this exhibit as I at least understand 23 Q AndIf somebody wanted to know what was In that revolving
24 it. So were you involved in the passing of this resolution? 24 fund and needed to know details, what would they need to
25 A No. 25 have or what would they need to ask you for?

Page 37
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1 A On the actual record they would just ask — have to ask for 1 Q Ifto your knowledge, and again going over what you recalt S‘
2 a trial balance. 2 about the treasurer’s office, if there were muitiple phases «
3 Q So that'd be a trial balance of all of the accounts or just 3 would there be a separate record, then, for each phase? z
4 the spedal assessment revolving fund account? 1 A There were not separate ph The whole street was put In
5 A Youwould get it just fram the special assassment revolving 5 all at once. %
6 fund trial balance. It wouldn't be in any of the other 6 Q So asingle phase?
7 documentsor any of the other funds. 7 A Right D
8 Q And that would show there as to what total amounts were due 8 Q Now, as we go through Exhibit Number S, I'm just -- and 1 —_
9 or just grosses or would it be by parcel or how would you 9 want to confess, sir, that T am not sure that all of the Q
10 record that? 10 docments belong together. That's going to be the scope of o
11 A Itwould just be the gross amount due for all parcels. 11 our inquiry here. 1 understand that the first. three pages 8
12. Q Where would the information be recorded as to the gross 12 would be part of the resolution and then the next page is (\©]
13 amount due for each parcel? 13 roll A. Is that part of the resolution as well? —_—
14 A Ibelieve that would bein the treasuresr’s office. 14 A T believe it's incorporated by reference in the resolution. —_
15 Q And how would that be recorded there to your knowledge? 15 Q Sothenpage numb& 5, which has "design and inspection O
16 A At the time it was manual records or in spreadsheets, 16 fees™ at the top of the page, that would be also part of the O
17 Q@ Would the spreadsheet have also been manual at that time? 17 resolution? AN
18 A I'massumingso- I'mnot sure, I. mean, it wouldn't have 18 MR. OTIS: (Pointing) o0
19 been generated from an accounting system. 19 A Yes, that's part of roll A document. :>
20 Q@ Well, I know under Exce! and so forth we can do spreadsheets 20  Q Now we go to another page. And the reason that I question z
21 and so forth, so — 21 whether it's part: of the roll Is it seems to have a
22 A Right; right. 22 different document number in the lower left-hand comer.
23 Q - It's tough to know, when you say a spreadsheet, if that 23 See, it says 0693-537. -- I'm sorry. Start over again.
24 was different than manual. So you believed at that point 24 06939.537.240784.1. See that?
25 that would be a manual — 25 A Yes, Ido.
Page 38 Page 40
1 A It would be manual as well, 1 Q HFrstofall, do you know whose document numbers those are?
2 Q Whattypes of — or physically describe those records to 2 A That's Law Weathers. It's a Law Weathers document number.
3 your knowledge. Is there a separate sheet for each 3 Q Now, the previous page had a different document number, so
4 assessment or is there a separate sheet for each property or 4 that suggests to me the one that has "design and inspection
] both? 5 fees® In the — on the first fine. Do you know whether this
6 MR. OTIS: Are you falking about records in the 6 Is or Is not part of the spedal assessment roll? In the
7 treasurer’s office? 1 lower right comer it says "SA Roll"?
8 MR. DONALD VISSER: In the treasurey's office. 8 A Lower right comer? What, you mean as far as the next page?
9 A I'mnotsure what — to what level they went as far as the 9 Q Yes.
10 detail. I believe what I've seen is each parcel had a 10 A Okay.
11 separate tab in the spreadsheel, 5o that wouid have been 11 Q
12 what I would have — what I recall seéing It refated to the 12
13 special assessment roll. i 13
14 Q Soas you—atleastas your mind tends to remember it at
15 this point, and I'm admitting you're not saying it's
16 absolute, but you think each of the manual records were kept
17 by assessment with a tab then for each property?
1B A Inaspreadsheetfor a tab ~ with a tab for each prop- —
19 or with the — for each neighborhood, each one that was
20 designated as a B number.
21 Q@ Now, were there more than one phase to your recollection?
22 Was there more than one phasa for this improvement? i the fesolution.”
23 A No,Idon'tbelieveso. 1 Phage L™
24 Q Justa single phase? ?: '
25 A Yes, I believe there was only one phase. o
Page 39 Page 41
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1 Q Whatabout the next page, which has "B-1 Phase 2"? 1 Q Sowe might not have to go to your computer? We might be
2 A IXdon'tknow. 2 able to get those directly from the treasurer?
3 Q The nextonehas "B-2 Phase 1." Do you know if that's part 3 A Uh-huh (affirmative). This (indicating) included --
4 of the resolution? 4 MR. OTIS: Are we talking about a document that
5 A IXdonot 3 we're actually looking at right now?
6 Q The next page, "B-2 Phase 2," do you know if that's part of 6 MR. DONALD VISSER: No.
7 the resolution? 7 MR OTIS: What do we need to get if we're fooking
8 A Idonot 8 at the document?
5 Q What about "B-3 Phase 1"? 9 MR. DONALD VISSER: Explanation as to what this is
10 A Idonot 10 for that — from the spreadsheets.
11 Q "B-3 Phase 2," which is on the next page? 11 MR. OTIS: Well, that's a different question. We
12 A Xdonot 12 haven't established that such a document exists. We've been
13 Q Would it be the same for the next two pages, which are phase 13 talking about the documents that are right in front of us.
14 3 and 4? 14 Are you asking him if there's some other document that he's
15 A Yes, 15 aware of that explains the documents you just asked him
16 Q And then the next two pages, which reference B4 Phase 1 and 16 about?
17 Phase 2, be the same thing? 17 MR. DONALD VISSER: Well, that’s what he testified
18 A It wouid be the same answer, yes. . 18 to, the spreadsheet.
19 Q Now, while you're on the last page, what — do you know what 19 MR. OTIS: Noj; no; no. He didn't testify to that.
20 thé intention of what these pages say? “Let’s star at the 20 You were asking him if he had these (indicating) actual
21 {ast page, B4 phase 25 21 documents on his computer.
22 A Ythinkit was intended to: pro E 22 MR. DONALD VISSER: No, I was asking about the
23 treasiirer. on how to go:about administering the roll. 23 spreadsheets. Let's make the question clear.
24  Q You're just guessing or Is that something you've seen before 24 Q Did you understand my question to be that I was asking about
" 25 or you know that? 25 the spreadsheets that the treasurer had sent to you?
Page 42 Page 44
1 A TI've seen this before. 1 A Idon't know thatthey included these (indicating).
2 Q Inwhat context? 2 Q. Right. Butyou have received spreadsheets?
3 A TI've seenitin some of the spreadsheets that X received 3 A Ihave received some spreadsheets related to the specdial
1 from -- 1 have received it in the past from the treasurer’s 4 assessments.
5 office. 5 Q And that's what you were referring to were on your computer?
6 Q And what was the purpose that you would recelve the 6 A Yes,
7 spreadsheets? 7 MR. DONALD VISSER: I understood him cormectly.
8 A Ifwe were — it would have been included in other 8 MR. OTIS: Well, Mr. Visser, Just so the record's
9 spreadsheets - or in the spreadsheets related to the — 9 clear, I believe the spreadsheets you're talking about are
10 that I mentioned earlier about a tab for each -~ 10 the spreadsheets that we produced to you earfier this summer
11 Q Sothose would have been sent to you? 11 that have a spreadsheet for each parcel.
12 A I have received them, yes. - 12 MR. DONALD VISSER: It may or may not. Idon't
13 Q Have you maintained copies of any of them? 13 know at this point-
14 A Yes 14 MR. OTIS; Well, I don't want to be there a bunch
15 Q And are they in your office? 15 of confusion in the record. I want you to ask him about
16 A They're on my computer. 16 those documents so that we're not in front of the court, you
17 Q On yourcomputer? Okay. Can they be printed? 17 asking the judge to send us on a wild goose chase for
18 A Well, let me-- 18 spreadsheets that were produced to you earier this summer.
19 Q Ordowehavetnl 18 You have spreadsheets that are associated with the documents
20 A 20 you just asked the witness about. So I don't want there to
21 21 be confusion on the record about this.
22 22 MR. DONALD VISSER: Well, I think what ~
23 23 MR. OTIS: And we held up that spreadsheet In
24 24 court on your motion to compel. .
25 25 MR, DONALD VISSER: You held up a spreadsheet.
Page 43 Page 45
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1 MR. OTIS: Right. 1 that's actually a good idea.
2 R. DONALD VISSER: I guess. 2 (Depasition Exhibtt 6 marked)
3 MR. OTIS: We can clarify that right now because 3 Q Whenwe're talking about spreadsheets, you're talking about
4 you have that spreadsheet. That's my point. 4 documents or spreadsheets that fook like Exhibit Number 62
5 Q Now, when you talk about spreadsheets, did they look like S A Thatls correct.
6 this? 6 Q Why were those provided to you?
7 A 1Idon't believe so, no. 7 A Aswe have turnover in a posiiion, §t's helpful tn have
8 MR. DONALD VISSER: I think, Counsel, that answers 8 documents of that sort that carry on some of the
9 the question. 9 institutional knowledge. So it would have been solely for
10 MR. OTIS: It doesn't answer any question at all. 10 purposes of trying to make sure we had historical documents.
11 These (indicating) are obviously not a spreadsheet, Mr. 11 Q What s Exhibit Number 6 teling us?
12 Visser, and they wouldn't look like -~ 12 A FWstelling us that there were interest-only payments made
13 THE WITNESS: It's a Word document. 13 in the time between — or the time since the special
14 MR. OTIS: — a spreadsheet because they're not a 14 assessment roll was adopted.
15 " spreadsheet. 15 Q SoasI lookat that — and what are you refering to there,
16 MR. DONALD VISSER: Correct. So you told me you 16 the —
17 produced the spreadsheets, they looked like this and he just 17 A TI'm referring to the lines at the top.
18 testified — . 18 Q Top, the horizontat —
19 MR. OTIS: I didn't say they looked like that I 19 A Yes.
20 just said they don't - 20 Q - lines, maybe — what? — six, seven lines, eight lines
21 MR. DONALD VISSER: You did. You held -- 21 deep?
22 MR. OTIS: - they don't look like that. 22 A Yes. It would be —
23 _MR. DONALD VISSER: You held |t upin court. It 23 Q Gong—
24 looks like that 24 A - the subtotal; would show the subtotal,
25 MR. OTIS: Mr. Visser, you're trying to create 25 Q And it starts with 2005 and ends with 20147
Page 46 Page 48
1 confusion here and this is not going to be the proper basis 1 A Correct.
2 for a motion to compel later on. 2 Q And then what s the remainder of the information below that
3 MR. DONALD VISSER: David, we're here. We're here 3 secton?
4 with the understanding that you have records that we can 4 A Iwas jusk Ithink, mirroring the — intended to mirror the
5 look at today. I'm golng to nammow those down. We're going 5 information in the other document.
6 to pull some of those records. We're going to look at it 6 Q And this was obviously — well, do you know when this — I
7 and there won't be any confuslon because we'll have the 7 guess not obviously. Do you know when this was completed?
8 records In front of us. 8 A Idonot.
9 A The spreadsheets that I'm referring to were ones that were 9 Q Itwas obviously, though, completed elther after 2013 or
10 prep by the treasurer to keep track of interest-only 10 after 2014; right?
11 payments made along the way. That's what I'm seferring to, 11 A Xt probably was used many times over a severai-year
12 not anything in this format. 12 period —
13 Q Not the original - 13 Q Well, Ithas—
14 {(Witness reviews document) 14 A -~ and the last one -~ last —
15 THE WITNESS: Yes, these are the spreadsheets that 15 Q@ I'msormy.
16 T'm referring to. 16 A — entry probably would have been related to the — added
17 MR. OTIS: The spreadsheets that the witness has 17 the 2013 winter tax.
18 been referring to are part of the documents that were 18 Q Solthas spedfic information — and I'm sony, sir. 1did
19 produced to you in response to the dity’s Answers to 13 not mean to start talking while you —~ I thought you were
20 Interrogatories. And it Is the document that I held up in 20 done.
21 court on your motion to compel. There's no confusion about 21 A Ub-huh (affirmative).
22 this Issue. You have the spreadsheets that the witness has 22 Q Sodid not mean to cut you off. It has Information under
23 been testfying to. Now, shall we mark one of these, Mr, 23 the column 2013?
24 Visser, so there's no confusion? 24 A Yes,
25 MR. DONALD VISSER: Sure we can mark one. I think 25 Q Sothatis spedfic iInformation indlcating that at least
Page 47 Page 49
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1 after September 12 of 2013 this information was put in, 1 What does that mean?
2 efther that day or after; right? 2 A Thatmeans that’s the same neighborhood as the other, B-4.
3 A 1Ibelleve so. 3 Appears there were two phases originally or may- -- at least
4 Q We have 2014, but there's no Information listed there; 4
5 right? So we don't know if that’s just a column there in 5
6 anticipation of 2014 or whether It was prepared in 2014? &
7 A Itdoesn'tlook like it was updated in 2014. 7
8 Q And who provided the Information on this spreadsheet? You 8
9 oris thls from Ihe treasurer? 9
10 A ave T 10
AL ;"Qﬁ;: 1L
13 Q Do you know any reason that |4 wuuld not be accurate? 13 due from the Damgham pan:el’
14 A Ido not know any reason v'uhy it would not be accurate, 14 A No.
15 Q Now, it says —in the bottom right-hand comer it's got a 15 Q You think that's the number?
16 couple of notations there. What does It say on yours? 16 A I'd have to add it up and compare it to something, but these
17 A “B-4Phase " 17 were prepared at the time that the spedial assessment roll
18 Q Whatdoes that refer to? 18 was created, so — and there were no paymeénts on — of
19 A Thatrefers to the Ravines nelghborhuod B-4, and then 19 principal on the -- on that neighborhood.
20 there -- I believe there were two -- but it refers to 20 Q Ifyou look at Exhibit 7 do you belleve — well, again, that
21 neighborhoad B-4. 21 docu ent provided to you by th trveasuner7
22 Thns suggests that there was more than one phase; right? 22 A vtained |
23 bat 23 Q And did you make any alterations b it?
24 24 A rdidnot
25. 25 Q So to vour knowledge does this contaln true and accurate
Page 52
1 1 Information?
2 : 2 A Yes, to my knowledge.
3 Q What does B4 stand for? 3 1 Sent | olr'c
4 A B-4isthe peighborhood that was assigned ~- the number — X
5 neighborhood number that was assigned to that parcel Sk
6 Q Isthata speific parcel? &
7 A Ibelleve it's the Damghani property. T har.:
8 Q Are there similar schedules or spreadsheets like this for 8 Q Now, other than this (indlcating) do you have any
9 the other parcels? 9 spreadsheets? I just want to make sure because I understood
10 A Ibglieve zo. 10 differently. Do you have any spreadsheets that you've
11 Q How many other parcels? 11 malntained?
12 A Ithinkthere was 1 through 4; B-1 through'4. 12 A These are the ones that I'm referring to. The only other
13 Q Andso there we should expect to be able to find similar 13 ones would be the revised payment schedule that I've
14 spreadsheets for parcels B-1, B-2 and B-3? 14 maintained — or that I created for the — that’s in the
15 A Ibelieve so. I think we've just identified them in the 15 earlier exhibit.
16 exhibits or in the documents already provided. 16 Q Oh, that Exhibit 2 when the payments were extended?
17 MR. OTIS: They're all B4. 17 A Yes.
18 THE WITNESS: They're all B4? 1B Q Butyou haven't maintained any other schedules or
19 MR. OTIS: Ithink so. 19 spreadsheets?
20 THE WITNESS: -- narrowed it down tp that? 20 A Ifwe did it was in connection with the annual audit or
21 (Deposition Exhiblt 7 marked) 21 other things of that sort.
22 Q I'mshowling you now what's been marked B-7 and I think this 22 Q And do you have similar sheets as Exhibit 7 here for B-1,
23 Is a copy that we were -- or Bxhiblt 7 — copy that we were 23 B-2 and B-3?
24 provided in court the other day. That's a similar type of 24 A Ibelieve they are — that — those are the tabs I was
25 schedule, but this one says at the bottom "B-4 Phase 1. 25 referring to on the spreadsheet, similar to this, but for

Page 53

14 (pPages 50 to 53)

NetmrkRepoﬁz:_:g/

860-532-2725

REN RORAEE,

0183b

00-

NV 8%



RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSITION

DAMGHANI v. CITY OF KENTWOOQOD, ET AL

DEPOSITION OF TOM CHASE

11 2207/€1/9 DS AQ AATIDTI

1 those neighborhoods, 1 agreament. -
2 Q Soyou would have those on your computer as well? 2 Q You've seen that document before?
3 A Well, yes, I would have those and the treasurer's office 3 A Ibhave
L wolild also have those. ¢ Q Didyou see that back when the resolution was passed?
3 MR. DONALD VISSER: ['ll make — when we go off S A Idon‘tbelieveso.
6 the record I'll give you a list of a couple things — gather € Q Youdidnot? )
7 them and then we can come back together, 7 A Ho, I don't believe so. Well, I just don't recall.
B (Deposition Exhiblt 8 marked) 8  Q Do you know what that is? Have you seen It since?
9 Q I'm showing you what's been marked as Exhibit 8 now. 9 A TYhave.
10 A Yes. 10 Q What doyou understand that document to be?
11 Q By the way, maybe before I forget, on Exhibit 5 we had those 11 A It'sthe agreement between the city of Kentwood and 44th and
12 additional pages that you weren't sure that — whether they 12 Shaffer Avenue LLC related to the improvements made on
13 were or were not part of the spedal assessment — I mean of 13 Pfeiffer Woods Drive.
14 the assessment roll? 14 Q what refationship does that have with tha ~- what you have
15 A Well, normally what I see is the resolution and the list of 15 termed as the Pfeiffer Woods Drive speciat assessment, if
16 the parcels from a special assassment roll. That’s more 16 any?
17 than what I would normally see with a special assessment 17 A This would be related to the construction, not the
18 resolution. 18 landscaping.
19 Q@ Where would we go today to figure out what — whether those 19 Q SoExhibit8 ks related to the construction, Do you know
20 are or are not really part of the assessment — the 20 when it was — was it negotiated before or after the special
21 resolution? 21 ass&sment roll7
22 A The city clerk’s office maintains the record, but sometimes 22 ! .
23 what's actually in the resolution along with the resolution 23:
24 may be just extra information that isn't necessarily part of 24: 1 8 0 idoption of the resolution.
25 the resolution. So say, for example, when I do a budget 25 Q Do you know whether that was the controlling document or
Page 54 Page 56
1 adoption, because I want the record to show a little bit 1 whether the spedial assessment was the controffing document
2 more — or some more detall than what is specificaily dealt 2 for what's referred to now as the Pfeiffer Woods Drive
3 with In the resolution, I include in the derk’s file 3 spedal assessment?
1 documents that provide additional information so that I have, 4 A I believe the special assessment resoiution would be because
5 only one plaoeln go backtu ifI wantln find I:hat 5 I believe it refers to this document in that, if I recall.
& e ese’ 6 It refers to it on Exhibit 5, number 3,
7 7 Q Bxhiblt5, number 37 I'm somy.
8 B A It's Resolution 96-04 and item number 3 refers to the
5 Q Just because they were provnded fur lnfurmabon at the ime? 9 voluntary spechal assessment/development agreement. dated
10 A Ibelieve so. That's what I would speculate. It's not 10 September 7th, 2004.
11 referred to in the resolutior. 11 Q Well, as we go — If you could also grab number 5 for me.
12 Q Sowe could go to the offidal books and records, and even 12 I'd just kind of like to walk through both of those. Keep
13 though it's not in the — part of the resolution stif find 13 both of those in frant of you.
14 them appended to or next to the resolution as part of the 14 A Uh-huh (affimative).
15 materials that are in the city’s books? 15 Q Exhibit Number 5 refers to, on what I would have there as
16 A Inthe city clesk's files. 16 page 5, the design and Inspection fees, Now, do you know
17 Q So the best way to figure it out Is whether the Information 17 whether this was part of the special assessment now? This
18 is actually referenced to in the resolution itself? 18 s part of roll A, wasn't It?
19 A Thatwould be my — 19 A Thisis parkof roll A, yes.
20 'Q Tunderstand. Allright Sorry for that little deviation. 20 Q Sothis page would — you belleve would be part of the
2L A No,that'sall right. 21 special assessment; right?
22 Q You're looking now at Exhibit - 22 A Yes. ’
23 A Exhibit 8. 23 Q [seetherethat —a paragreph called "Deferred
24 Q - Number 8; right? 24 Installments.”
25 A Yup; yup. Voluntary speclal assessment development 25 A Okay.
Page 55 Page 57
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1 Q Doyou see that? 1 Engincering omice would b involved i
2 A Yes, Ido. 2 Q Theywould ~
3 Q Ythere anythihg that's there that says "Interest only"?. 3 A --orlnspections and engineering.
4 A NEthose wordssiechiclly; nod 1 Q Wouldthat be'tfieir responsibiiity of yoiirs?
5 Q Now, It does — "Term" up there does talk about a balloon — 5 A} né, .no.
6 right? ~ upon termination date? 6 §: [éxpected‘thatanswer,
7 A That the principal is due — 7 A Un-huh (aifirmative).
8 Q Anyunpad~ 8 @ -Youjust piit the niimbers wheie they belong ‘and you'e not.
9 A —ten years from confirmation of the roil. 9 doing! asically, the enforcement 3spect:of the spedal-
10 Q Yeah, and it says, "Any unpaid principal and Interest Is dye 10 3
11 in full upon termination date”; right? it A
12 A Itdoessay that there, yes. Q-
13 Q Itdoesntsay "balloon payment,” but that's what a — A
14 A That's what it's intended to be. Q- I youdon’t Get the'money you show it as an account
15 Q W ' payment terms, but that's wha recelvable?
16:  @n 16 A Right Itremains In accounts recelvable, yes.
17 A Tha palise 17 Q Yes, It remains there?
18 Q Then paragraph C says, R 18 A Uh-huh (affirmative).
19 "Principal payments, along with unpald simple 19 Q Betause you put it there —
20 Interest on that portion of the principal shait be due 20 A Initially.
21 upon certaln governmental approvals being Issued 21 Q - initially on that special assessment?
22 consistent with the terms of a Voluntary Spedial 22 A When it was adopted or established. I think that what they
23 Assessment/ Development Agreement dated September 7.” 23 were contemplating is that construction would actually take
24 What does that mean as far as you know? 24 place on the parcel and that if construction were to take
25 A Tm potsire whatthat medns. AS far a8 the feim ~certain! 25  place, thatthat would trigger the special assessment's
Page 60
1 ‘fovernmental approvals,” I'tm not si 1 recefvabie payments and principal payments.
2% ) -That does refér though; to 2 Q Soas]unpderstand this, there was an agreement in place,
3 3 and maybe that's ~ ] need to foflow that up, make sure my
4 4 understanding is correct, that there was an agreement in
5 5 place but there — at the time the spedal assessment roll
6 Hid 5 6 was passed that there were still loose ends that needed to
T A To.that datey iight:: 7 be done before everything would get going?
8 Q Tothatdate., "Shall be due upon certain governmental 8 A Probably the biggest uncertainty would have been when would
9 approvals — consistent with the term (sic)" — would you L] the developer move forward with development.
10 agree that that paregraph anticipates that payments are 10 Q Yeah. Certeln things that the city didn't have in its
11 going to be principal payments on the assessment sre golng 11 control, basically this ~ corect?
12 to be made In acoordance with whatever's set forth in the 12 A Itwould not be in our control.
13 13 Q And since I'm familiar with some of these, 1 basically look
14 14 at this as a financing tool for a developer to put certain
is 15 improvements In that obviously the dity’s in favor of or
18 16 willing to go along with, bt that allows the dity's
17 that's when they would be due; right? 17 finances to basically ~ to be used t do the development
18 A Based on the voluntary special t/ develop t 18 and then recoup &t over time?
1s agreement it basically says when that shafl be due, so 19 A Toconstruct the street--
20 principal payments would be due upon certain governmental 20 Q To constrict the street.
21 approvals. 21 A --and the improvements refated to this that were adjacent
22 Q To your knowledge did anybody In the dty brack the —~ any 22 or under the streat,
23 of those events under paragraph — under that paragraph, 23 Q Things that would typically be Infrastructure for a
2 paragraph C? 24 developer oftentimes eventually in dedicated roads and so
25 A Ibelieve the treasurer's office in coordination with the 25 forth that would become city improvements, but necessary for
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1 development of a property? 1 words, it refers to "for the phase.” So these -- the
2 A That would be - H: would faCIIII:ate it 2 neighborhoods B-1 through B-4 in the table above are - it
3 3 doesn‘t show the individual phases that there might be for
4 4 each neighborhood.
5 5 Q Does this refresh your recollection that there was actually
& 6 intended to be four phases?
T A That's coirect: 7 A There's four neighborhoods. I'm not — weil, fet me -- the
8 Q 5Sowhen I talk about it as a financing tool back in those 8 construction of the street was only one phase. There were
9 days, that was not atypical for a city to use or a 9 neighborhoods that were anticipated to be developed over a
10 munidpality to use a spedial assessment agreement to 10 period of time and I belfeve those phases refer to those
11 basically finance infrastructure within the city's -~ within 11 phases that they anticlpated for development of the
12 new streets and so forth? 12 propertics.
13 A For the purposes of putting a street through it's not 13 Q Ifyou look horizontelly for the — under the B-3,
14 uncommon for a spedal assessment — 14 A Uh-huh (affirmative).
15 @ Todo that? 15 Q - there it reflects actually four phases; right? The fast
16 A - to dothat 16 two phases belng $118,171 each time?
17 Q Under the Exhibit 8 that you're looking at, it's -- if you'd 17 A Yes, it appears that there's two phases for neighborhoods
18 turn to paragraph 10 with me -- or page 10, I'm sorry. 18 B-1, 2 and 4, and four phases for B-3. But that's
19 A Yes. 19 construction of the properties themselves, not the street,
20 Q Do you have that? 20 Q So now, did any of these phases recelve — or any of these
21 A Ido. 21 parcels receive final zoning approval? They all did; right?
22  Q Does that -- let me get there a minute. That lays out 22 A No.
23 certain cost at the top of the page of calculation 23 Q Which ones did not?
24 apportionment between properties? 24 A well, I can't— Ty Gt siiré what final zoning approval
25 A Yes. 25 would ke I think that's related to not the planned unit
Page 62 Page 64
1 Q Asyou look down there under paragraph sub (d), which is 1
2 about a third of the way down there right after the chart 2
3 there, does it set forth when principal payments are going 3
1 to be due? 4
5 A Under certain drcumstances, yes. 5
6 Q Hrst of all; what are’ l:he crrcumst:mcnﬁ7 6 ep.w
A A A i 7 . not as familiar with that
8 i 8 process. Ithmkonoeﬂleydeudedm mave forward with the
9 W 9 actual development of a phase they would have to go through
10 1 10 some additional approval processes.
11 A I think I:he balloon pavment's due on September 7ih of 2014, 11 Q Approval processes for what?
12 Q Anything in that paragraph, conditions reflected — or that 12 ° A Toactuaily commence development of the phase.
13 subparagraph? 13  Q To actually, like, get pesmits; right?
14 A Otherthan that it discusses a pro rated bas- —a pro rata 14 A I'massuming that.
15 basis, other than that, no. 15 Q Forconstruction?
16 Q Does that pro rata refer to the chart above showing 16 A I'massuming that.
17 neighborhood B-1, B-2, B-3 and B-4? 17 Q That's what you're — when you're refefring need some
18 A Itrelates to that, but I think that's where the phases come 18 additional approvals?
19 in. So ifthe phase 1 of nelghborhood B-4 were to be 13 A XIwould believe S0, ys.
20 started, construction were -- or developnent were to be 20  else I
21 started -~ 21 triat was-Conteiplated by
22 Q Thischart— 22
23 A —that would be the — 23 t
24  Q I'msony. 24 /as-just testifying in
25 A It's associated with it, but it's not exacty — in other 25 relation to the document that you're asking him about.
Page 63 Page 65
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1 K ot the actual process of the zoning or the.approvais.: 1 that date that's listed there?
2 Q Paragraph 3 indicates that It's estimated that the 2 A Itshows October 28th, 2006,
3 construction will be completed by December 31 of 2005. See 3 Q DoYyou believe that to be true and accurate?
4 that? 4 A Xdanot
5 A Iseethat 5 Q Youdo not?
6 Q Do you know when it was actually completed? 6 A Because the parcel has not been developed.
7 A No,Ido not. Thisis— 7T QT i g approval.equals:
8 MR. OTIS: — Lakking about — 8
9 A Again, thisis referring to the street. 9 A videnced by developmient::
10 Q Yes, 10 Q So |t would be evidenced. What do you think final zoning
11 MR. OTIS: Pfelffer Woods Drive; cormect? 11 approval Is then? Or T guess what T'm looking for is your
12 Q That's what we're talking about, We're not talking about 12 foundation as to why you don't think that's an accurate
13 the individual houses and — 13 number, even though the treasurer put it in there.
14 A Correct. 142 A Xdon't know that the treasurer put it In there, It may
15 Q —or condos or whatever was going to go In; right? 15 have been hypothetical at the time that it was created by
16 A We're talking about the construction of the street itself, 16 the attorney anticipating that there would be construction
17 Q Are there any other contracts that are related to the 17 at some point in the near — mose near term as opposed to
18 special assessment that we've talked about now as the 18
19 Pfeiffer Woods Drive spedal assessment, other than Exhibit
20 87
21’ THE WITNESS: Would amendments of this constitute
22 separate agreements or — hal
23 MR. OTIS: I don't think the witness understands Q Soyou're assoaatmg ﬁnal development with final zonlng
24 your question, Mr. Visser. approval?
25 Q Pror to the adopticn of the spedal assessment for Pfeiffer 25 A Atleast the commencement of it, I believe. ButIdon't —
Page 66 Page 68
1 Woods, were there any other contracts that were in place 1 again, I don't deal with the zonlng.
2 that impacted that resolution? 2 Q Wplld it be; then; contrary to your thinking thiat somebody;
3 a 3 N
14 Q 4 -.
3 % 5 A
6 R ] 6 Q Trmjust tryin el to your experience in the areas
7 Q3 hat.done also by agreement with the owner or owners? 7 beause you have an oplnion. I'm just trying to figure
8 A Ys, I belleve so. 8 out —
9 Q 1 9 A Right
: 10 Q - whatthe foundation of that opinion is.
K T ¢ 11 A Yup.
Q But you belleve Itwas done pursuant tD just simply 12 Q If you go down on your exhiblt there, it says phase date —
agreement? 13 or date phase payment actually made. What's the date there
14 A Ibelieve that the amendment was documented in a -~ any 14 do you see?
15 amendments to this document were carried out through the 15 A IXbelieve it says September 16th, 2006, I believe, or 8. Is
16 dty commission resolution adoption process, 16 it82
17 Q@ Now, if you'll tum with me to Exhibit Number 7, who put — 17 Q Do you know when the final — when that payment was made?
18 If you go down the - about a third of the way down where It 18 A IXdon'tbelieve it has been made yet.
19 ‘says “due date friggers,” who put that information in?- Did 19 Q You had refiected on your books as to when you made
20: ) 20 payments; right?
21 21 A We would reflect a payment if it were made.
22 22 Q Corredt. That's what I'm saying?
23; 23 A Right.
24 Q Atsome point — I'm assuming you do a double entry
25 Q 25 system —

So when it says 180 days from final zoning approval, what's
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1 A Yes. 1 A Yes
2 Q --with your bookkeeping? 2 Q Soall of those payments would also be — that you've made
3 A Yes. 3 on this special assessment would be reflected if we get a
4 Q Sowhen you put an account receivable in for the special 4 trial balance for that account?
5 assessment, what did you do for the corresponding entry? 5 A W act ICHON Was:
6 Where did that go? 6 f 61 X would have to look back at
7 A We recorded it as deferred revenue. 7 ‘thee property:
8 Q Sodefered — well, that would be — 8 owher
5 A I¥'s notshown as revenue at the time, so it's shown as a 9 Q Butall those payments directly to the excavating contractor
10 liability — or in the liability section of the balance 10 or the Consumers Power, whoever is putting the electric in
11 sheet as a deferred revenue. . i1 or all of those Improvements, they get paid for it? They
12 Q Soyouwould have a — you would show it as a liability 12 get paid for it to somebody, elther through the owner or
13 called deferred revenue, and then as you made payment for 13 directly to the contractor; right?
14 the improvements that were made, that liabllity would be 14 A It would be in this case to the owner, I believe.
15 reduced; right? 15 Q If we get a trial-balance for that special assessment fund,
16 A What would happen is the receivable would be reduced by the 16 would those payments be reflected on there as well?
17 cash payment. 17 A Inthetrial balance, yes,
18 Q Butifyou had — 18 Q Soifwe get that during our break we should be able to
19 A And then we would recognkze the special assessment revenue 19 figure out when payments were made on the spedal
20 as a revenue by reducing the deferred revenue. 20 assessment; right? We wouldn't have to guess anymore;
21 Q Ithink we might be not talking about the same here. 21 right?
22 A Ohay. 22 A I wouldn't think so.
23 Q I'm notlooking at the spedial assessment money coming in 23 MR. DONALD VISSER: [ think this would probably be
24 and so forth. What I'm talking about is at the same time 24 a good time to get a couple of documents,
25 that you're showing that being entered as deferred income or 25 MR, OTIS: That’s fine. )
Page 70 Page 72
1 an account recelvable, you now have an asset; right? 1 MR. DONALD VISSER: Let’s do the trial balance.
2 A Thereisa receivable, yes. 2 And I'm going to want the spreadsheets, also, for B-1, B-2
3 Q You have a receivable as an asset and you have same type of 3 and B-3,
1 liabliity; rightz Don'tyou have a liability for the 4 A Thattxal balance would include in that expenditure account
5 improvements that you've contracted by the agreement to 5 any projects that might have happened in that same year. It
6 make? 6 would not bave been detalled by just solely this project.
7 A No, that doesn't — tiat transaction would not establish a 7 Q Sowe might have some extra lines?
] Hability of that sort. 8 A Some extra cost in that line.
9 Q You have a contract that says you're going to get in X 9 Q Yeah. Okay. Your trial balance shows dates and so forth?
10 fnumber of dollars pursuant & the spedal assessment? 10 A Itwould show by year.
11 A Uh-huh (affirmative), 11 Q 1If we need dates further how do we — how would we dill
12 Q And you're going to pay the same number of dollars out for 12 down to the actual date that the check was cut, if we need
13 the improvement. Where does that reflect the obligation to 13 that? ’
14 make the payment? u ay t
15 A It wouldnt be reflected until the costs were incurred for 15 courtd em.
16 the improvements. So as the constriction happened, as the 16: MR-DONALD VISSER: So why don't we get what we
17 street construction happened, the bills- were paid and it was 17 figure out -- what we can figure out now?
18 expensed. 18 MR. OTIS: What Is It that we're trying to figure
19 Q Let me follow that when you — from that end. Let's say you 19 out that's possibly relevant to this case?
20 pay $100,000 out for excavating. 20 MR. DONALD VISSER: Well, we'll see when other
21 A Uh-huh (affirmative). 21 prindipal payments are made on the other accounts when
22 Q Where does that get charged to? 22 they're billed to see K they're consistent with this one,
23 A Itwould be charged to a construction expenditureaccount In | 23 That'sit. Tdont think Its a huge thing to — fooks Iike
24 the spedial assessment revolving fund. 24 to me another six sheets,
25 Q In the revolving fund? 25 MR. OTIS: All right. Shall we go look for them?
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1 THE WITNESS: Uh-huh (affirmative). 1 Q Follow that across. It says In 2005 it says interest — or
2 (OfF the record) 2 1 think that's "int" stands for "interest” — only payments?
3 {Deposition Exhibit 9 and 10 marked) 3 A Only payments; right.
4 Q Showing you now what's been marked as Deposition Exhibit 9. 4 Q I'm correct with that assumption?
5 Is that coples of simllar spreadsheets that you've obtained 5 A Thatlscorrect,
6 from your computer regarding parcels? 6 Q Then the next column, 2006, i says 11-29 of 2007 instead of
7 A Isthe— 7 interest onfy. Why is that?
8 Q Remalning three parcels? 8 A I'm notsure why except that to the left of the — of that
5 A - the tabs -~ prints of the tabs on the same spreadsheet 9 line where it says interest only payments, if you took just
10 that were used to g the other doc 10 to the left, it said "paid.” It may be that the treasurer
11 MR. OTIS: For B-1, B-2 and B-3. 1 entered those dates In there as the dates that payment was
12 A Yes, 12 actually made.
13 Q And these were alsp things that were sent to you by the 13 Q You don't know?
14 treasurer? 14 A Ido notknow. It jooks like — but it appears at least
15 A  The treasurer sent them to me, yes. 15 that the first -- the line above that was the date it was
16 Q Andyou maintained them? 16 billed and the second line is the date It was paid is what
17 A 1do not maintain them. X have not changed them. I have 17 it appears, and what check number It viras paid by Is the next
18 not revised them at all with the exception of preparing them 18 {ine.
19 for printing that document. 13 Q Then the line just above it says, "Amount of SA” — I assume
20 Q Andthat was probably a bad word to use as far as 20 that stands for spedal assessment?
21 maintaining. You've just simply kept them as they were sent 21 A Yes.
22 to you by the treasurer? 22 Q - “principal allocated to this phase*?
23 A Thatis correct. 23 A Yes. :
24 Q There is a page in here, the fifth page in, which seems to 24 Q And then it has dates in there, 11-6 of 2007 going all the
25 be a different format. What is that? 25 way up ‘til 2008, then it's 10-15 of 2008. What does that
Page 74 Page 76
1 A That's a page that shows what actually bappened for the only 1 refer to?
2 neighborhood and phase that actually has been developed in 2 A Ibelieve it refers to the date that It was billed by the
3 the Ravines area. So this one -- and that's the only ene of 3 freasurer. The 112,000 is what was used as the basis for
4 those special assessment receivable that are actually pald 4 the interest caicuiation. Butjust to the right of that
5 off. 5 112,000 is the word "billed." And then the dates I believe
6 Q Thisis for parcel B-3; comect? 6 drive -- or are based on what date it was bllled, not what
7 A Neighborhood B-3, phase 1, 7 date the principal was due.
8 Q Phase 1. Did you receive other documents similar to that 8 Q Forthat fifth page, that odd — the one that's different,
9 for any of the other parcels or any of the other phases? 9 It has a number of dates entered under “due date triggers.”
10 A Ne, 10 See that?
1 Q Sa this ks the only one like this that you received from the 11 A Ub-huh (affirmative).
12 treasurer? o 12 Q "Yes"? ’
13 A This isthe only one that in that spreadsheet was like that. 13 A Yes, Iseeit I'msorry.
14 Q And this is as recefved from the treasurer again? 14  Q No problem. Then on the right-hand side & Indicates
15 A Thatis correct. And the reason why It differs is because 15 apparently where the source is?
16 the ~— that’s the only neighborhood and phase that actally 16 A Forthatdate, I befieve.
17 has been constructed. And that recelvable is paid off. 17  Q Forthat date. And for the first one, final zoning would be
18 Q As we look at the fast page of that document - 18 from planning?
19 MR. OTIS: Talking about Exhibit 92 13 A Yes.
20 MR. DONALD VISSER: Exhibit 9; correct. 20 Q And then from — then the next calculation is per the
21  Q Again, on the top 2 inches or 50, 3 Inches of the document 21
22 In the horizontal spreadsheet there, on the — what appears
23 to be the second line, It says, "Effective date of spedal
2¢ assessment." See that?
25 A 1doseethatline,
Page 75 Page 77
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1 8ith,: 2005, date s 180 day -thii as calculated by 1 A That's comrect.
2 Focmuta; is what T thiiik it means.: 2 Q We're going to want to see the balance of those. Okay. So
3 Q Then the next one for the erosion permits and so forth, this 3 what we're looking for Is 051.141; correct?
4 indicates that data was derived from engineering and 4 A Thatis the one that has all of the Ravines neighborhoods in
5 inspections? E it including the parcel that we're discussing.
6 A I helieve that's the case, yes. 6 Q So now as you get payments of principal back, would you
7 Q And that would be typically where erosion permits would be 1 assign it to that same line Item?
8 issued? 8 A We would record it as a reduction of that [ine fem.
9 A Yes 9 Q Solnthe first column under general ledger number, we
10 Q And then the final date of phase payment indicates is April 10 would — you would be utilizing the same assignment number
11 21 of 2005; coirect? 11 for that; corvedt?
12 A Thatis the date that's entered there, yes. 12 A As we collect money on that receivable we would record it to
13 Q And that's alsp the same date that's entered a little lower 13 that account
14 and where it says, bold, "Date Phase Payment Achisally Made"? 14 Q So what I take from this is that in the — sometime between
15 A Yes, that is the same date there. 15 June 30 of 2004 and June 30 of 2005 the city of Kentwood cut
16 Q Now, you've also given us what's been marked as Exhibit 16 a check to somebody, or muttiple checks, a combination
17 - Number 10, which is a fist of apparently payments and 17 totaling 1,585,926.23; right?
18 receipts related to this spedal assessment; corect? 18 A Actually this batance reflects only the recording of the
19 A Thisis whatI described previously as a trial balance. 19 recelvable based on the resolution that was adopted by the
20 What it shows solely is a printout from our general ledger 20 city commission.
21 system for the special assessment revolving fund for the 21  Q Where do we get — arethe payments here then?
22 period when the construction was done and when the ~ also 22 A wWhere you would see that is In the -- on the last page near
23 when the receivable was set up. 23 the bottom, accounts 378 — the 978 account numbers. So it
24 Q So this shows all the payments that were made? 24 would be in the expenditures area. During those two years
25 A No, it shows in the summary — 25 we made --
Page 78 Page 80
1 Q Wwell let's go through It 1 Q Justasecond here. I'm looking for 978. I'm not—
2 A -Yup. Ihave acopy of itaswell. 2 A Yup.
3  Q So the first entry shows in column number 1, that’s a 3 Q way atthe bottom of the —
4 general ledger number? 4 A Yup, nearthe bottom.
5 A Thatis correct. 5 Q -~ pagethere? Okay.
6 Q And this one happens to be 003 of line number 0407 6 A And you can see that in 20- — fiscal year 20- - that ended
7 A This actually — it does say that but that is not related to 7 in June of 2005 and June of 2006 that there were costs
8 the — what — this is what comes off of our financial ] that - or expenditures made for right-of-way costs, Ravines
9 accounting system. 9 special -- or Pfeiffer Woods Drive and Breton North Pleiffer
10 Q Corect 10 Weods. And the total of all that should ba the total of Hha
11 A Andif you're looking for the receivable that's applicable 11 amounts that were billed in special assessments.
12 inthis casé, you need ta look on the second page. And it 12 Q So aswe look at this, there's expenditures for certaln —
13 has the GL number as 808000051141 It's defeired Pfeiffer 13 you sald 9787 .
1¢ Woods Ravines. And it shows that as of June 30, 19- - or 14 A Yeah, the 978's. They have it as .001, 006 and .007 are
15 June 30, 2004, there was a zero balance for that. During 15 most likely what it Is.
16 that next fiscal year the receivable was set up; in the June 16 Q Whataboutthe 0002
17 30, 2005, fiscal year. 17 A I'm notsure as far as that, whether that particular one is
18 Q Correct. 18 relabed to this project,
19 A §o thiat shows whenthe receivable was established orwhen'it. | 19 %5 e have rolighty:1;780,000.being sipended in betweén June.
20 Was res od ?-
21 @ “onily fhraiigh3ine. 3D of 20077: approXimitely; conect:’ Yeali; between 1.7.and:
27 R oG 22 - illio]
23 & that's’the’ patameters that you. juk in?. 23: E-And theni in 2006 you showed it 2.66 total for all of
20 A Thatiscorrect; 24 the columns, but maybe 108,000 isn't attributable?
25 Q Wa could have run It through 2014 or 20157 25 A It may or may not be, depending on haw the accounts were —
Page 79 Page 81
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1 how the payments were coded. 1 A Because the property was no longer theirs.
2 Q Sowe have between 1.55— or 2.55 and 2.6 probably being — 2 Q Thankyou. Were you involved at all with the foreclosure
3 A Yes. 3 sale process?
4 Q — expended on the project in that year? 4 A Notfrom the actual process.
5 A Inthatyear, yes. Well, in--yes. 5 Q Comect Youseemed to hesitate a little bit, so there
6 Q And then after that and for the next year from 2006 to 2007 6 might — apparently I maybe didn't ask a broad enough
7 we have $424 for legal expenses that may or may not be 7 question. You say not with the actual process. What —
8 related to this project? 8 A Iwas familiar with it because it was discussed In meetings
9 Y guess isprobably they were not relatid o the project.: 9 and that sort, so — but I wasn't involved in the actual -
400 Q But certainly we have no construction costs belng disbursed 10 our treasurer would have been involved in that.
11 anymore? 11 Q Are there any other revisions or amendments ko spedal
12 A Notinthatyear. My understanding was — from an easdier 12 assessments for any spedal assessment districts in the city
13 document that we looked at was that the construction was to 13 that you're aware of?
14 be done by December 31st of 2005, so that would have been 14 y tinderstandingis
15 during 2006 fiscal year. 15
16 Q And we can safely draw a condusfon that at least by June 30
17 of 2006 all of the funds that were going to be expended by E: L
18 the city on this project for construction had been expended? 18 Q Butare you aware that there - that thls other than this
19 A Yes, 139 particular assessment are you aware that it's ever been done
20 Q In Damghani's Complaint there was also another assessment 20 in regards to any other spedal assessments?
21 which was referred to as the — go back to you to Exhibit 1 21 A Xcan'tanswer that.
22 as the ADAA assessment. Do you know which one that is? 22 Q Soyou're not aware of any?
23 T'll give you a chance to get caught up with me. And I want 23 A I'mnot saying that. What I'm saying is that I was not
24 to focus your attention on — 24 involved in any of the process for it, so I can’t speak to
25 A Which page are you referring to? 25 it directly,
Page 82 Page B84
1 Q The question number 32 and 37. I just wantto confim. 1 MR. OTIS: Maybe I'm confused but I thought we
2 (Witness reviews exhibit) 2 started out with testimony about Hoiland Home's and this
3 A Whatdoes ADAA refer to? 3 amendment with regard to the Damghant property arising out
14 Q You're not familiar? 4 of the discussions refating to Holland Home's.
5 A In the conu:xt of this document I'm not sure that it's not 5 MR. DONALD VISSER: Let me darify that
6 6 Q Isthe Holland Home assessment part of the Pfeiffer Woods
7 1 Drive special assessment?
8 8
9 9
g, o i 10 .
1 (Peposition Exhibit 11 marked), 1 ‘parcels:‘And with Holiand Home pun:has!ng a porﬂon of one
12 Q Hopefully we get éoples of this later. Here's a resofution 12 of the Ravines parcels, that's when that came into play. So
13 with an amendment. And K's our undevstanding — and the 13 there’s more than just Ravines.
14 reason I'm asking Is because it currently isn't pairing the 14 Q Sothereis— Holland Home Is involved with more than
15 Htle to the Damghan property. And I don't believe there's 15 Ravines, but was the spedal assessment not dealing with the
16 any amounts due and owing, but the titte company can't get 16 Ravines, only with Holland Home? Was that renegotiated as
17 that straight. So that's what we refer to in the Complaint 17 well?
18 as the ADAA, the amendiment to the deferred assessment 18 A I'd have to look at it, but not -- oh. From what
19 agreement. And in questions number 32 and 37 I think you 19 standpoint? Renegotiated how?
20 confinmead that those —~ that there was nothing due from the 20 Q To change the term — or repayment terms.
21 Damghan! parcel arising out of this (Indicating) document? 21 A Yes.
22 A 1 believe that's correct. 22 Q Bothassessinents were?. The:Rivines and:te Holland Hore:
23 Q Basically what that did s it took part of the assessment [} pairce’
24 and put I elsewhere — actually took it off the Damghan{ 24 A th parcels hiad payment.
25 parcel; right? 25 s o what was for the Damghan!
Page 83 Page B85
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1 propesty. 1 Q Wwho wasinvolved in that discussion?
2 Q Sothe spedal assessment dealing with - that's what I'm 2 A TheDamone Group, the original owner of the property before
3 trying to hone In on. Is the spedial assessment dealing 3 it was — went through the tax sale, offered it to sale
4 only with Holland Home property, not that acquired from the 4 for — or for sale to us and we declined,
5 Ravines? That repayment schedule was also modified? 5 Q Did you ever talk —
6 A Yes 6 A Thecity declined, X should say.
7 MR. OTIS: I thought that's where we started out 7 Q Did the dity ever talk about piciking it up as part of the
8 at the very beginning of the deposition. 8 tax foreclosure sale, in other words, between the time that
-9 MR, DONALD VISSER: I understood that only to be 9 the county treasurer acquired title to it and the time it
10 the Ravines, so that's — 10 went up for public auction?
11 MR. OTIS: Oh. Okay. Al right. 11 A No.
12 MR, DONALD VISSER: And you may have undesstoed it 12 Q You never heard of anybody discussing that option?
13 differently because you have a different background than minated the owriership of the parcel i iis'
14 what I do. So if you have more knowledge, you have to share that even. '
15 that with me, you see. ’
16 MR. OTIS: I'm just glad we're getting things !
17 darified. _ 1% A Rights
18 Q Whywastheciy concemned at the — when the taxes went 18 Q Haveyou had any involvement at all with any of the tax
19 up for — or the property went up for sale, the Damghani 19 foredosure sales?
20 property? Why was the dty concemed as to how much money 20 A No.
21 the parcel would bring at tax sale, if the city was 21  Q Anybody here in the city that's been Involved with the
22 concerned at all? 22 foreclosure sales as you —
23 € 23 A My understanding Is the treasurer s Involved because the
24 24 tax roll -- she maintains the tax rolL
25 25 Q And whatis your understanding as to how she's Involved —
Page 88
1 1 she or he? Because I know ft's apparently switched.
2 2 A Well, she malntains the tax ioll, so levies the taxes and
3 3 posts the collections. She also settles with the county at
4 4 the end of the tax coliection period, so ~- and then
5 5 that's -- if there's unpaid taxes for two or three years, 1
6 6 think, it's when it actually goes up for tax sale, is
7 thefirst s 7 when —~ if it's three — I think it's the third year is when
8 Q Youaware of county inttlatives on any other properties 8 it actually goes tn the tax sale,
9 where they've tried to make It more attractive? 8 Q Butother than turning It over to the treasurer do you —
10 A I'mnotaware of it Ttdoesn't mean it doesn't— 10 does the treasurer have any involvement at alf with —
11 Q Corect 11K Twollddtthinkth
12 A - hasn't happened, but I'm not aware of it, 12 Q - thetaxsale?
13 Q Right Okay. That's all I can ask you, Is about what 13 A No,Idon't Iwouldn'tthinkthatthey would have any
14 you're aware of, 14 involvement other than turning over the delinquent taxes to
15 A Uh-huh (affirmative). 15 the county treasurer.
16 Q Sothisls the first one where you've been aware that the 16 Q So pastthat you're not aware that your city treasurer has
17 county was concerned about that? 17 had fingers ~
18 A Solely on that 18 A No; no. That's solely —
19 Q Anyreason why the city didn't exerclse an option to take 19  Q --in the process?
20 the property prior to going to tax sale? 20 A --county process.
21 A We're not a developer, 21  Q Are you aware of any other spedial assessment districts in
22 Q That'sthe only reason? Was it discussed? 22 this city that have a ten-year interest only with a balloon
23 A Itwas actually offered to s and we declingd: 23 at the end assessments?
24 Q When you say "we," who was — 24 A I'mnotawareofany. I'm not sure.
25 A The city I mean. 25 Q Did anyone from the dty have any discussions with the owner
Page 87 Page B9
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1 of the Damghani parcel prior to the tax sale and offer them 1 Q In your experience once a speclal assessment roll has been
.2 the same terms as the Holland Home agreement? 2 levied are you allowed to simply modify it by resolution or
“| 3 A Idon'tknaw. 3 what steps do you have to go through to your —
4 Q Do you know how the amount that was due at the tax sale was 4 A I'mnotsure what they are.
5 determined; the minimum bid? 5 Q How Is the Interest booked Into your special assessment
6 A Idon't know. 6 revolving fund?
7 Q Were any portions of the special assessment Included In the 7 A It was recorded as interest at the time it was collected.
8 amount due to avoid the tax foredlosure? 8 Q Is it recorded then into the special assessment revolving
9 A No, not that I'm aware of. 9 fund?
10 Q Taxonly? 10 A Yes.
11 A Well, there would be special assessment — unpaid special 11 Q s the amount that's due ever recorded as a account
12 assessments, but not the construction-related special 12 recelvable or Is it handled on a cash basis only?
13 assessments. 13 A Historically it was handled on a cash basis. I'm not sure
14 Q What unpaid special assessments would have been induded? 14 what the system is presentiy, whether the billing records it
15 A Ithink the landscaping might have been, but I'd have to 15 in the system or not. We've integrated our accounting
16 verify that. , 16 systems. But historically it's been recorded as it's been
17 Q When you indicated that the — strike that. When you 17 collected. ‘
pL:N indicated that the spedal — Jandscape special assessment 18 Q Soit's been recorded as it's been collected. So If
19 was added to the taxes is that becausa it wasn't paid? 19 somebody doesn't make the payment, it doesn't get recorded?
20 A: When it was added to tha faxes -5 I'd have te.check with the: 20 A That would be what it was histocically, yes.
2T ‘treasirer about that to see 21 Q Asfaras Bxhiblt 10 am I correct that the flrst two pages
22 Q Thatwouldbea~ 22 are one printout or one — one spedification for general
23 A — exactly when it was added and for what reason, It might 23 ledger information and the third page is a separate — has
24 have been that it was due. 24 separate search criteria?
25 Q That would be a question I really should direct to the 25 A No.
Page 90 Page 92
1 treasurer? 1 Q Itsall-—~
2 A Probably so. 2 A It'sall the same printout.
3  Q Youindicated earlier that the county treasurer could enter 3 Q Soitsone—
4 Into the agreement. I think that's — what is that? — 4 A It's one printout.
] Exhibit Number 2, You Indicated that that could be amended 5 Q The payments, where would — as I see this sheet extended,
6 because it was a — originally an agreement, so that the 6 if we would go out through 2015, where would the payments be
1 agreement could be amended. I just want {n probe your 1 reflected? .
8 understanding or your bellef there. Is that because the 8 A The payments agalnst the speclal assessment recelvable, this
9 county treasurer suoceeded to the contrachual rights of the 9 particular one would be shown in that account number that I
10 owmer or s It because of some legal provision under the 10 mentionad earlior, the 808000051141,
11 11  Q So that it would be shown as a —on the same line number,
12 12 just simply as a negative?
13 13 A No. Onlyif there's a payment will that number change. So
14 that number is the balance that's receivable and only at the
15 point where there's a payment made would that account
16 balance change.
L1sy. 17 Q SoasTI'm looking on the second page, about three-quarters
And because they became 18 of the way down, there's a 051,99 and it has the parentheses
became owner and succeeded to the — 19 -referencing a negative number there.
20 A Ibelieve so. 20 A Uh-huh (affirmative).
21 Q -—interestof the ~ 21 Q Is that how a payment would show up?
22 A Ibelieveso. 22 A Noj no. Thatwas set up solely at that time to have on the
23 Q — priorowner? 23 record what we — itwas called suspense because it's -- we
24 A Yes, because the original agreement did flow to the new 24 needed to take some additional actions, do some additional
25 owners, any new owners, I believe. 25 analysis in order to handie it. So from that — that's the
Page 91 Page 93
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1 [ why that sh up at all. That was later adjusted. 1 Q Isthereany doubt that in 2012 that was the amount of
2 You'lf end up seeing — if we run this out to 2015 you'll 2 principal due?
3 see that as being eliminated. 3 A Absolutely because it was not —
4 Q Somaybe I better just wait until I — what I'm trying to do 4 Q Itwasnt—
5 Is envislon what payments look like, how they're reflected, 5 A Itwasn'tinterest-only payments during that time period as
6 If they're a bracketed number, a negative number, a positive 6 is reflected on the — and what you'll find in the tax
7 number, a separate line — 1 record at least, what was added to the taxes was solely the
8 A No, there's no — it'll only be — if there's a payment made 8 interest
9 on the account it will only he shown because the balance is 9 Q Waell, when you say that was only due, where are you drawing
10 a different balance on that particular line. 10 that from?
11 Q Oh. Okay. Sowe would look at the line and have to do the 11 A From the previous exhibits that we provided.
12 math, subtracting the prior — using the prior fine, 12 G I'mgoing tn give you a chance to ook at that again and
13 subtracting the current fine to determine the payments that 13 show me where ~
14 were made in that year's period? 14 A MightI see that exhibit then, please?
15 A That's correct. 15 Q Oh,sure.
16 Q That'swhy Ididn'tunderstand. Because I was thinking of 16 (Witness reviews documnents)
17 it more In the line of detali, like you have on your third 17 A Exhibit 7 for B-4, phase 1, the amount that was added - It
18 page and thought, well, it's going to reflect who made 18 says was added to the 2012 taxes is 10,912.46 ~ .48.
19 payments and so forth. It be which a gross payment —a 19 @ And which column Is that, sir?
20 gross change in number? 20 a Thatwould be the — I believe it was the 2011.
21 A That’s correct. The third page, though, the reason why it 21 Q That's just your accounting there that does -- that's not
22 looks different is because there's not as many accounts, 22 the actual establishment of what's due; right?
23 But you can see at the top of the page that there's total 23 A Thisis what's — what was actualfy added to the tax roll.
24 " assets, which is a continuation from the previous first two 24 @ Butasfaras the assessment documents themselves, is there
25 pages. This is the subtotal for total assets, which 25 any document that says interest only? We went over some
Page 94 Page 96
1 includes alt the lines above. And then you see liabilitles 1 other ones that talked about when principal was due 180 days
2 and equity, revenues and expenditures on the third page. It 2 after. Is there any that says that interest only Is due
3 Jjust happens that in a trial balance it's justa 3 forever or the first — well, I mean, for the first nine
4 different - these are different types of accounts and so 4 years?
5 they're showing separately. S (Witness reviews documents)
6 (Deposition Exhibit 12 marked) 6 A Imarked it on the copy that I had read.
1 owing yo s 2 7 Q Pardonme?
8 y : 8 A Imarkedit. Ido remember marking it on the copy thatI
9 ; 9 reviewed.
10 Q Aswe'resitting here right: now, though, you're not able to
A ) : 1n identify a provislon in either the resolution or the
Hile, not my process= any process that I 12 agreement that says "interest only™?
Q I assume that this goes out on an annual basls? 13 A Ibelieve line — or section 3 of 96-04.
14 A I believe so, yes. This is the interest billing for the ~ 14 Qg Resolution 96-047
15 appears B-1 phase 1 and phase 2 and B-4 phase 1 and phase 2. 15 A Yup, Exhibit--
16 Q Thatd be for the Damghani parcel; right? 16 Q Theone that tatks —
17 A B-4,yes. 17 A —5Is whereit discusses the annual payments equal and to
18 Q And what does it show is due for interest? 18 simple interest on any unpaid batance shall be due and
19 A For B-4 phase 1 and phase 2 the total shows as $19,424.21. 13 payable on the anniversary date of tha confirmation of this
20 Q Is there also a number for total due for principal? 20 special assessment rofl.
21 A Jtshowsa principal number, but the interest was the only 2L Q That, you belleve, is the —
22 amount that was due at that time, 22 A I belleve that's the section that deals with the interest:
23 Q What does that bill show, though, as far as the principal 23 only.
24 due? 24 Q Now, other—
25 A Itshows a total 353,167.50 -- ,607 — .50. 25 A Oh, Waita minute. Actually I'd found It now. Let's see.
Page 95 Page 97
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Page 99

1 Yup. It's actially in the deferred installment. So it's in 1 ¥ can't think of them at the moment.

2 a -~ it's on — put this back together — roil A under 2 Q Well, that's what I'm trying to ferret out, because I'm

3 "deferred instaliments.” Let's see. A payment shall be due 3 aware of these, and I think my cllent takes a different

1 annuaily on the anniversary date of the confirmation of the 1 pasition, which you've probably heard, than what the city

5 roll in an amount equivalent to simple interest on any 5 does as to what these mean, But we all need to get on the

6 unpaid principal amount. It's section B. 6 same page at least as to what documents are involved with

7 Q Sothat provision charges interest on any deferred payment; 1 that process. So that's why I'm trying to identify if

8 corredt? 8 you're aware of any other documents that we need —

9 A Anyunpaid princpal balance. 9 A IXbelieve we've identified the ones that are attributable or
10 Q Unpaid principal balance. So basically it establishes 10 refated to this,
11 that — you agree with me that it establishes interest if 11  Q No other back room, unrecorded agreements or anyl:hlng else
12 there's an unpaid principal balance, but it doesn't say that 12 that you're aware of?
13 all prindipal Is going to be deferred, does it? 13 A Y'm notaware of anything of that sort. X think really
14 A Xthink that's dealt with in the — X am not finding it 14 where we're Iookmg at in the'volunitary s SessH
15 right now. is.
16 Q Well, let's go back to where you were because I think that’s 16
17 agood point. You were looking at subparagraph (b) under 17 assess n
18 "Deferred Instaliments™ — right? — of the resolution? And 18 fixes September Zth —
13 we're talking about, I think, roff A. 13 Q Sure.
20 A We're talking about the resolution — 20 A - of 2014 as the date of the balloon payment.
21 Q Roll-- ’ 21  Q Everything has to be done by that date is what that
22 A --96-04, roll A document. 22 paragraph means; right?
23 Q RollA; right? 23 A (Uhless other things happen; such as that would tigg
24 A Yes. That's where I was pointing to. 24 otfierwiss.:
25 Q Atleastlook at it with me and see if you agree that it 25 Q Butthat’sIn the agreement part; right?

Page 98 Page 100

1 could be read this way. That subparagraph (2) there under 1 A That's In the agreement, which is referred to in the

2 "Deferred Instaliments® tatks about interest — what the 2 resolution.

3 interest rate’s going to be? 3  Q And that's the agreement that you helieve was modified by

4 R Uh-huh; yes. 4 the agreement with -- between the county treasurer and the

5 Q Subparagraph (b} apph&s that interest rate to the unpaid 5 dty of Kentwood in 20147

6 prindpal amount; right? It says *and that payment shall be 6 A Xbelieve k was, yes.

1 due annually™; correct? 7T Q Now, are you aware of any discussions that occurred with the

"B A Yes 8 previous owner back in 2011 or so?

9 Q And then subparagraph (c) tells when the principal payments 9 A Xmentioned earlier that the owner — the previous owner did
10 will be come due; right? Sa those three paragraphs all do a 10 offer the property to the city.
11 different function? Is that a falr reading of that 11 Q Was thatas a result of the dity saying that principal
12 document? 12 payments needed to start being made pursuant to the terms of
13 A IXttalisabout pnnupal payments belng due ~ shall be dua 13 the agreement?
14 upon certain governmental approvals belng consistent with 14 A No.
15 the terns of the voluntary special assessment agreement, 15 Q Rwesn'tany discusslon — do you know what his name was,
16 Q Correct. Would you agree that that's a fair reading of how 16 by the way?
17 that document's supposed to WDI"K? 17 A Mike Damone,
18 A Ithink it would cause me to go and look at the voluntary 18 Q Any discussions that you're aware of with him that said the
19 special assessment agreement. 19 triggering events of the agreement had been reached, it
20 Q Iunderstand. Now, you're not aware of any — well, 20 laoks like you're going to probably need to start making
21 let's — are you — Other than the role and the agreement 21 some payments In addition to Interest
22 itself are you aware of any other documents that 22 A No.
23 contractually or by resolution affect how much Is due and 23 Q - on the property?
2 when it's due? 24 A Because nathing had occurred of that sort. There wasno —
25 A Theremay be some but I'm not — I couldn't think of them - 25 again, as I mentioned earlier, the trigger was development

Page 101
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1 of the property as at least in my understanding. 1 I'm getting close, You want: to take a lunch break or you
2 Q Did he inform you back in — inform the city back in 2011 2 want me to —
3 that he couldn't make the payments and was going to stop 3 A No, let's just keep going.
4 making tax payments? 4 Q - finish and get done withiyou?
5 A Hedid. 5 A Let's just keep going.
6 Q Whodid he talk to? 6 MR. DONALD VISSER: Same with you?
7 A Ibelieve he -- I was in the meeting with bim and the mayor. i MR. OTIS: Yup.
8 Q Andthe mayor? 8 MR. DONALD VISSER: 1'd fike the extended
9 A Yes. 9 spreadsheet for the ledger.
10 Q So would you tell me about that? Just one meeting? 10 MR. OTIS: Yup.
11 A I think there may have been two. 11 MR. DONALD VISSER: And also I'd like the tax
12 Q Could you tell me about the first one, what was said? 12 bills for 8-1, B~2 and 8-3 for 2012, 2013, '14 and '15. And
13 A He provided what he wanted to sell the property for and 13 "16?
14 askeed the city if we would be Interested in buying it. And 14 MR. DONOVAN VISSER: (Nodding head in affirmative)
15 the second meeting X believe was after some -- giving some 15 MR. DONALD VISSER: That's right. We're in ‘16.
16 thought to it we came back and dedined. 16 Yes. So '12 through '16. I dont need them before then,
17 Q So did you discuss the taxes at alf during those meetings? 17 A So which parcels again?
18 A Well, he did say that he was not going to be able ta pay the 18 Q B, 2and3. Idon't know if you have those or if we have
19 taxes. 19 to run over to the treasurer's -- I mean, the -- yeah, it
20 Q Didyou disass special assessments at all? 20 would be the treasurer’s.
21 A Idon't recall that we did. 21 A dlewouid get them from'the treasirer.
22 Q Didhe? 22 Q Orthey're in the big boxes. I don't know.
23 A He may have mentioned knowing that the baltoon pay was 23 THE WITNESS: Through 20162
24 coming up in 2014, but I don‘t recall that that -- it was 24 MR. OTIS: —"16.
25 basically before that was going to be when he was going to 25 THE WITNESS: Well, that's the tax bills, but I
Page 102 Page 104
1 be past due so far enough that it would have to go to tax 1 want to make sure that I understand —
2 sale. 2 MR, OTIS: The trial balance?
3  Q Ithink I covered it, but I want to make sure. I may not 3 THE WITNESS: Yeah.
4 have got entirely dear, Other than this special assessment 4 MR. OTIS: What do you want the frial balance
5 that — of some $300,000 that supposedly was carried over or 5 through, Don?
6 extended pursuant to cniract between the county treasurer 6 MR. DONALD VISSER: I'd like It through present.
7 and the city, are there any other spedial assessments that 7 MR. OTIS: Anything else?
B are due on this property, either now or in the future on —~ B MR, DONALD VISSER: Nope, I think that's it.
3 A Onlythe conshuction special assessments are due as future 9 (Off the record)
10 instaliments. 10 (Deposition Exhibit 13 and 14 marked)
11 @ Thats the one spedal assessment covered by the agreement 11 Q You've given me now a couple of documents. Frst of all,
12 with the treasurer; correct? 12 sir, one of them is what's been marked as Exhibit 13. 1t
13 A Thatis momect. 13 alo has a "B-1" that somebody handwrote in blue on, which I
14 Q There was a landscape speclal assessment — 14 think Is your counsel. T assume that wasn't on there to
15 A Uh-hub (affirmative). 15 start with.
16 (Q - also that's — but that's no longer due and payable for 16 A Iwrote iton to identify because what you have there is the
17 this property; right? 17 tax billing history. And there's three different printouts,
18 A I believe that's comvect. It may be billed, but it may not 18 One Is for properties that have been designated as B-1, B-2
19 be due and payable. 13 and B-3, one each, in that packet.
20 Q And it's not payable — It's not an assessment in the future 20 Q@ Now, I assume that for — that this Is internal compilation?
21 either against this property? 21 A Isright off of our tax system.
22 A Itisnota future assessment that would be billed -- or an 22  Q Now, I assume for each of those parcels, though, that
23 assessment that would be billed In the future. 23 there's documents that look ke Exhibit 12; correct?
24 Because that's also another one of the tax cloud — or title 24 A Iwould say that they're — I'd have to check. There
25 douds on the property that we need to get deared. 1 think 25 probably Is. It was just going ta be tak- — it would take
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1 more time to get it. 1 A: n

2 Q Ithink whatwe'll do, I'm golng to conclude the deposition 2 @ Wasitapayinentor a reduction In - a recapture of unspent

3 today but ask you to provide those through your counsel for 3 funds?

4 the years ~ the individual tax bills for thosa B-1, B-2 and 4 A Y'm notsure, but there was ane — one of them that paid

5 B-3, same years for ~ S off. Let's see my earlier document.

6 A This is actually a special assessment billing, not a tax 6 {Witness reviews documents)

1 billing. 1 THE WITNESS: This one, 92

8 Q Sothat's what I'll be [ooking for, Is — 8 MR. OTIS: Page 5, yeah.

5 A You're looking for this (indicating)? 9 A I'mnotsure what the reason was. I'll have to look at —
10 Q For the spedal assessment bllling for those years for the 10 I'll have to do some research, I guess. But it changed. My
11 parcels, 1 guess Is that the amount, it is related to an adjustment,

12 A Okay. 12 but ¥'m not sure.

13  Q And if you do them at your leisure over the next week or so 13 Q How would we find that out?

14 and glve them to your counsel. 14 A xd have to research it.

15 MR. OTIS: For what years now, Don? 15 Q Would there be another detail sheet that would provide that

16 MR. DONALD VISSER: '12 through ‘16 far the 16 information?

17 three — 17 A Itmay.

18 A So you're looking actually for the special assessment 18 Q Because this appears to be a summary sheet?

19 billing rather than the billing? 19 A’ This isthe general ledger; at the general ledger level. So

20 Q I probably siipped up in what I was saying. 20 it just shows what the account balance was year to year.

21 A No worries. 21  Q It's possible to ask for the same thing with detail? That

22 Q Thankyou. 22 would probably expand it by volumes, but —

23 A So what you have here Is the tax billing in Exhibit ~ 13 is 23 A Waell, I guess the question would be -- it would probably ba

24 it? . 24 only forthat particular account that you'd he looking for,

25 Q And there would be something like this, IF I had said the 25 sa I'd have to see what we can run — we could run from our
Page 106 Page 108

1 right word, for special assessments maybe? 1 system on that. In other words, I wouldn't suggest running

2 A Actually we're headed toward, I think, individual pages like 2 the entire fund. What I would suggest was - Is if you're

3 that is my guess. 3 interested in just seeing how that particular account

4 Q Thankyou. Appredate your efforts in that and F'm somy 1 4 changed, we may be able to run that. '

5 used the wrong terminology. 5 Q Iwiltcommunicate, if it's acceptable to you, with your —

6 A Noworries. 6 after 1 take a look at this a litle bit more — detail with

7 Q - Now, Exhibit 14 Is the extended spreadsheet of the prior 7 your counsel,

8 sheet? 8 A Uh-huh (affirmative),

9 A Yes 8 Q Alrght And then the — after 2014 to 2015 the amount
10 Q AndIam-~ oh, man. Iforgotthe numbers I'm looking for. 1.0 dropped agaln. Was that because of pavments?

11 A 141 isthe last three numbers, so it's about two-thirds of 11 A Yes. That would be because the payment schedules were put
12 the way down the second page. 12 in place and so payments were actually being made at that
13 Q Andsoon this one we see that the same number extends all 13 point. :

14 of the way through June 30 of 2014 of the 1 milfion 523; is 14 Q Now, you indicated you did the audit of the spedial

15 that correct? ) 15 assessment revolving fund or do you have an outside auditor

16 A T started outas 1 miltion 585, chariged in jurie of 09: 16 that looks at those?

17 Q And then continued — 17 A We have an outside auditor that provides audit services and
18 A Yup. 18 provides us with financlal statements on an annual basis.

19 Q - with that number until June of 2005; comect? 19 Q Andwholsthat?

20 A UntilJuneof— 20 A Ppresently it's Vredeveld Haefner LLC,

21 Q Oof'is? 21 Q And who was it —

22 A’ --2014, and then '15 -- 2015 year was when the payment 22 A Previously it was Rehmann Robson.

23 schedules were put in place. And so payments started to 23 Q In the years from 2004 through present has that independent

2 come In fram other -- 24 or outside auditor ever ralsed any questions about the

25 Q What aused the change between 2008 and 2009? 25 special assessment revolving fund?

Page 107
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w
1 A No. 1 counsel, including those tax bills from the — I mean the on
2 Q Do you know of any other instances where one ownerina 2 assessment bills — <
3 special assessment district has been able to negotiate a new 3 A Yes. z
4 repayment schedule? 4 Q -- special assessment bills from your counsel, I am finished wn
5 A The ordinance provides for either payment in full or a 5 and I much appredate your time, sir. ®
6 ten-year payment schedule on any other type of assessment, 6 A Verywell. Thank you.
7 7 MR, DONALD VISSER: Thank you. Q
B 8 MR. QTIS: Idon't have any questions, ;
) L] {Deposition conduded at 2:00 p.m.) ~
10 I0; g
ir 1in ©0-0-0- o
12 [\
13 [E—
-
i hef situatioft other than this where one 16 <
property’s within a spedal assessment district has been 17 B
18 able to negotiate a different schedule than what the 18 oo
19 assessment — special assessment provided? 13 >
2D A YX'm notawareof any. 20 z
21  Q 1 thoughtT heard you indicate that your interpretation of 21
22 the assessment was that the trigger for the prindpal was 22
23 development of the property? R 23
24 A Whatever steps moved forward with development. That's my 24
25  understanding of it 23
Page 110 Page 112

Q Now, the Damghani parcel B4 isn't belng developed, is it?
No.
Q Why Is the ity seeking to collect principal now if the goal

was to defer until development?

The ten-year term -- if it had developed prior to September
7th of 2014, some portion of it might have been due --or
would have been due and payable. It's hecause we're past
the September 7th, 2014, date, which was the term of the
voluntary special assessment agreement.

»

[T N I N P R I
>

10 Q So your belief that prior to the ten vears the only thing

11 ° that would have triggered it is development?

12 A Right; that's correct.

13 Q And development of the parcel or development of any of the

4 parcel within the distrdct?

15 A They woukl have had prohably to move forward with a phase,
16 an entire phase, in order to move forward with development.
17 Q Andwhatdo you mean by “phase™?

1B A Well, as we saw on the earlier one there's one of them that
19 has four phases, the rest have two phases, designatéd phases
20 as part of the - probably as part of the planned unit

21 development approval,

22 Q So then It would be moving forward with one of those phases

23 that would Lrigger 1t?

24 A That would be what I would belleve.

25 Q Other than a couple foliow-ups that I'll da with your

Page 111
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w
5 I certify that this transcript, consisting of 112 pages, is )
-
6 a complete, true and correct record of the testimony of Tom Chase Ej
7 held in this case on November 238, 2016. -
8 I also certify that prior to taking this deposition, Tom Eg
9 Chase was duly sworn to tell the truth. éz
" >
11
12
13
14
15
16
17
18 December 12, 2016
- i
N\ 1A i
2 Vanie e da Vega
20 Marie De La Vega, CER 7614
Notary Public, State of Michigan
21 County of Kent
My commission expires 05/2017
.22 Network Reporting Corporation
23 2604 Sunnyside Drive
Cadillac, Michigan 49601-8749
24
25 Page 113

0199b



RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSIT

ON EXHIBIT

Cheryl Poley
From: ; B T Jeff Sluggett i _
- *sﬁﬁt. e lllulbudy, Jullé LD, lU.L‘} J Dl l"lVl =

To: . Ken.Parrish@kentcountymi.gov

Ce: Chase, Tom; Rich Houtteman

Subject: Kentwood Matter

Attachments; Kentwood-KCT-B3-B and B4 - Amendment to Voluntary SAD Agreement
(00029024).docx; Kentwoood - Resolution to Extend Payment Term -KCT-B3-B and B-4
(00029022).docx

Ken:

Attached for your review are drafiy of the documentation which I anticipate using for the extension of payment
terms which we*ve discussed.

1 know that there will be some provisions/additions/subtractions to these, but this should give you an overview
of the approach I"d recommend faking. The documentation for the Holland Home portion of the SAD will be
treated in a similar fashion.

1have not included the various exhibits, etc. and those will of course need to be finalized over the next couple
of weeks. Still, this should give your office and the City an opportunity to start fine tuning.

Would be glad to discuss questions or concems. Otherwise, will plan to finalize by end of next week so you can
review before City Commission meeting on the 15" of July.

Thanks.

Jeff

CITYD00004
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Direct Fax: (616) I65-935T
Email: jsluggett@bsmlawpe.com

June 29, 2015

Mr. Kenneth Parrish

Kent County Treasurer

Kent County Administration Building
300 Monroe Ave. NW

Grand Rapids, MI 49503-2288

Re:  City of Kentwaod / Ravines Neighborhood B1
Amendment to Voluntary Special Assessment/Development Agreement

Dear Xen:

- Enclosed for your records is an original Amendment to Voluntary Special
Assessment/Development Agreement (Ravines Neighborhood B1) recorded with the Kent County
Register of Deeds on June 23, 2015. Also enclosed is a copy of 4 Resolution to Extend Payment
Terms jor a Confirmed Special Assessment District (Ravines Neighborhood B1), adopted by the
Kentwood City Commission on June 16, 2015.

Please contact us should there be any questions. Thank you for all your help on this
matter, .

Very truly yours,

Jeffrey V.H. Sluggett

Enclosures

{065939-004-00044121.1}

CITY000016
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B53765°  gp13 Jui 23 P 2

Hary Hnlllnrake PMI7 2:03PH
Kent Cnty NI Rosir08/23/20i5, SERL

AMENDMENT TO VOLUNTARY SPECIAL
ASSESSMENT/DEVELOPMENT AGREEMENT
(RAVINES NEIGHBORHOOD B1)

This Amendment to Voluntary Special Assessment/Development Agreement is dated
June 16, 201S (“Amendment”) between the City of Kentwood, a Michigan municipal
corporation, the address of which is 4900 Breton Avenue, SE, Kentwood, Michigan 49508
(“City”) and the Kent County Treasurer, a Michigan county official, whose address 1s Kent
County Administration Building, 300 Monroe Avenue NW, Grand Rapids MI 49503 (“KCT” or
“Owner™).
RECITALS

A. On September 7, 2004, 44"/Shaffer Avenue, LLC (“44%/Shaffer”) and the City
entered into a Voluntary Special Assessment/Development Agreement (“Agreement”) to
facilitate 44"/Shaffer’s development of property as a residential planned unit development. The
Agreement was recorded with the Kent County Register of Deeds at Instrument No. 20040917—
0125700 on September 17, 2004.

B. The Agreement was subsequently amended in 2005, which amendment was
recorded with the Kent County Register of Deeds at Instrument No. 20050405-0039643 on April
5, 2005, in recognition of the conveyance of certain real property.

C. Subsequently, the owner of a tract of real property (i.e., neighborhood) subject to
the Agreement became delinquent in paying property taxes and special assessments due and
owing on its property. As a result, and in accordance with Michigan’s General Property Tax Act,
Act No. 206 of the Public Acts of 1893, as amended, the property was forfeited and a judgment
of foreclosure was entered with respect to the property on March 31, 2015, As a result of the
foreclosure, the property is now titled to the KCT.

D. The real property owned by the KCT remains subject to the terms of the
Agreement, as amended, is legally described on attached Exhibit A, which is incorporated by
reference (“Property”™).

E. The obhgatxons set forth in the Agreement were covenants running with the land
which bind all successors in title. The KCT is the successor in title to 44%/Shaffer of the
Property. The Agreement provides, in part, that certain improvements benefitting the Property
were to be financed through the establishment by the City of a special assessment district,

CITY000017
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Hary Ho“mrake P:217 2 3
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dlstnct refcrenced above and conﬁrmed a special asscssrnent roll for the d1str1ct (thc specw.l
assessment roll as subsequently amended referred to herein as the “Roll)

'G. A balloon payment in the principal amount of $403,620 plus accrued interest is
due on September 7, 2015 under the termos set forth as part of the Roll and the Agreement,

H. As permitted under Section 2(e) of the Agreement, and without re-confirming the
district’s special assessment roll, the City Commission has detenmined that extending the term of
years for payment of the district’s special assessment with respect to the Property will serve a
valuable public purpose including, without limitation, making the Property more marketable,
enhancing economic development opportunities within the City, and facilitating the maintenance
ofthe Property on the tax rolls,

NV 8+:00:11 220T/€1/9 DOSIN AQ AAATADTY

TERMS AND CONDITIONS

NOW, THEREFORE, for good and valuable consideration in and referred to by this
agreement, the sufficiency of which the parties acknowledge, the parties agree as follows:

1. . The parties affirm that the Recitals set forth above are correct, form an integral
part of this Amendment, and are incorporated herein by reference.

2. Section 2(g) of the Agreement is amended to read in its entirety as follows:

(g)  Allocation. Notwithstanding any provision in this Agreement to the
contrary, allocation of the special assessment shall be structured as follows:

(1)  Installment payments for the Property subject to this Amendment
shall be payable in accordance with the schedule attached as Exhibit B to this
Amendment, which terms are incorporated by reference. Provision shall be made
such that if any installment is not paid when due, then penalties shall be applied as

_are collected on delinquent ad valorem taxes.

(2)  Itis an express condition of this Agreement that the Owner waives
any right it may have under state or local law, rule or regulation to any further
allocation or apportionment of special assessments of the Owner-Contracted
Infrastructure Improvements (among lots, units, or other divisions of property)
beyond that provided for herein or as otherwise provided for in the City
Commission resolution confirming the Roll for the Owner-Contracted
Infrastructure Improvements, as amended.

(3)  Owner agrees that the special assessment lien imposed against the
Property for the Owner-Contracted Infrastructure Improvements shall not be
satisfied or released as to the Property or any part thereof until such time as the
entire aforesaid special assessment is paid in full.

(4)  Notwithstanding anything herein to the contrary, the unpaid
balance may be prepaid in whole without penalty or premium.

CITY000018
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to any spec1al assessment assoclated w1th the Property or the Roll are rc]eased and wawcd by the
K.CT, its successors and assigns as against the City. Without limiting the foregoing, the KCT, on
behalf of his office and his successors and assigns, waives and releases any claim he may have
against the City predicated upon the existence of other resolutions, amendments, agreements,
special assessments, etc. which impact the special assessment or Roll as amended herein.

4, Except as modified herein, the Agreement shall be and temain binding and In
effect as between the parties, their successors and assigns.

5. The obligations and plcdges contained in this Amendment are covenants that run
with the land, and shall bind all successors in title. This Amendment shall be recorded with the
Kent County Register of Deeds. The City shall be responsible for all costs associated with
recording the Amendment.

NV 87:00:11 2202/€1/9 DOSIN A9 QIAIEDTY

6. The parties agree to execute such other documents as either of them may
réasonably request to fully implement this Amendment.

7. No other party is intended as a beneficiary of this Amendment.

The parties have caused this Amendment to be executed as of the date first written above.

CITY OF KENTWOOD STATE OF MICHIGAN
COUNTY OF KENT
By: ] Acknowledged before me Kent County,
pley, Mayj Michigan on J urlg 18, 3015, by Stephen
. Kepley and Dan Kasunic, respectively the
By: TN\ Mayor and Clerk of the City of Kentwood;-a~ - -
ic,{City Qlerk Michigan home rule city, on behalf of the city.
‘"\'\\mf 3 ré*« s

*Maey L. Besusk

Notary Public, Kent County, Michigan

Acting in Kent County, Michigan

My commission expires: 0§ - 09 ~ Aotls

MARY L, BREMER
Notary Public, Stats of Michigan
Qualified in Kent County -

Commission Expires August 9, 2016

KENT COUNTY TREASURER STATE OF MICHIGAN

106939-004-00043143.3} ‘ 3
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= ——KENJ‘-QQJMIY:JZREASUR:BL____ -——-STATE AN e

Falatfs Vit atrlh /s vl b iadl

ACkno“’ledng beforc me in Kent Colmt}', —
Mlchwan on

.'"Mlchngan fo thatofﬁce
N Jc\wf)

*
Prose Hey,
Notary Public, Kent County, Michigan "5

Acting in Kent County, Michigan

My commission expires: 5@ i [ 2020

*Name must be typed or printed in black in

NV 8+:00:11 220T/€1/9 OSIN A4Q AAATADTY

beneath signature.
Drafted by: ‘When recorded retum to:
Jeff Sluggett Dan Kasunic, Clerk
Bloom Sluggeit Morgan, PC City of Kentwood
. 15 lonia Ave, SW, Suite 640 4900 Breton Avenne, SE
Grand Rapids, MI 49503 PO Box 8848
(616) 965-9341 Kentwood, MI 49518-884

NO TRANSFER TAX IS OWED BECAUSE THIS AMENDMENT DOES NOT CONVEY
ANY REAL PROPERTY.

{06939-004-00043143.3) 4
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REAL PROPER’FY LEGAL DESCRIPTION

curyy

PART OFE 2 COM ATE % COR TH S 3D 35M 298 E ALONG E SEC LINE 60.07 ET TH S
88D 09M 27S W 40.01 FT TO W LINE OF SHAFFER AVE & BEG OF THIS DESC - TH S
3D 1OM 025 E ALONG SD W LINE 1263.17 FT TH S 89D 54M 328 W 629.94 FT TH S 3D
10M 0285 E 60.95 FT TH S 90D 00M 00S W 708.24 FT TH N 45D 00M 00S W 67.88 FT TH §
90D 00M 00S W 530.0 FT TH N 50D 00M 00S W 235.0 FT TH N 44D 18M 31S E 199.74 FT
TH N 77D 07M 45S E 307.02 FT TH N 41D 46M 39S E 334.95 FT TH N 8D 47M 09S E
226.61 FT TH N 11D 02M 04S W 245.78 FT TH N 25D 03M 50S E 281.40 FT TO A PT ON
E&W % LINE SD PT BEING 1290.96 FT S 89D 49M 028 W FROM E %4 COR TH N 70D 13M
018 E 266.80 FT TH S 75D 46M 26S E 333.65 FT TH S 69D 14M 04S E 227.04 FT TH N 88D
09M 27S E 467.76 FT TO BEG * SEC 22 T6N R11W 47.77 A

106939-004-00043143.3) 5
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Pfelffer Woods Drlve

Proposed Prinmpal & Interest Payments

Ravlnes PUD Neighborhood B1
[nitial principal balance $ 403,620.00
Interest rate 5.50%
# of days in year 365
Calculate initial interest from 9/7/2014
Target annual payment amount $ 54,000.00
Payment Total Outstanding
Date {nterest Payment Principal Payment Payment Principal
9/7/2014 $  403,620.00
9/7/2015 $ 22,199.16 $ 31,800.90 $ 54,000.00 $ 371,819.10
9/7/2016 5 20,506.08 $ 33,493.92 S 54,000.00 $§ 338,325.18
9/7/2017 $ 18,607.88 $ 3539212 $ 54,00000 $  302,933.06
9/7/2018 S 16,661.32 $ 37,33868 $ 54,000.00 $  265,594.38
9/7/2019 $ 14,607.69 $ 39,352.31 $ 54,00000 $  226,202.07
9/7/2020  § 12,475.20 § 41,524.80 $ 54,000.00 S5 - 184,677.27
9/7/2021 S 10,157.25 $ 43,842.75 $ 54,000.00 $  140,834.52
9/7/2022 5 7,745.90 5 46,254.10 § 54,000.00 § 54,580.42
9/7/2023 S 520192 § 48,798.08 S 54,000.00 $ 45,782.34
9/7/2024 S 2,524.93 § 45,782.34 S 48,307.27 S -
S 130,687.27 S 403,620.00 S 534,307.27
2064.xlsx 6/2/2015
CITY000022
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Cheryl Poley

Ken.Parrish@kentcountymi.gov

A

" PWE Kéntwood-Ravines Neighborhood B3-B and B4 Resoldtion & Amiendment ™" ™7
Attachments: Kentwood- Ravines Neighborhood B3-B and B4 Resolution Amendment
(00029510).PDF

Ken: This is going in next week’s agenda packet for Kentwood’s Commission. I've asked that they approve
Thursday night. Assuming they do, we’ll get copies for you signature on Wednesday if you are available.(?)
Thanks.

Jeff

NV 8+:00:11 220T/€1/9 DSIN Aq (IE[AIE[C)E[H::

From: Sandra Cameron

Sent: Thursday, July 10, 2014 9:58 AM

To: Jeff Sluggett

Suhject: Kentwood-Ravines Neighborhood B3-B and B4 Resolution & Amendment

CiTY000024
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Cheryl Poley
From: Jeff Sluggett it
— Sent: ' ~ Monday, April 06, 2015 136 PM

T POTEDKERE,

Thanks.

From: Parrish,Kenneth [mailto:ken.parrish@kentcountymi.aov]
Sent: Monday, April 06, 2015 12:04 PM

To: Jeff Sluggett
Subject: Re: Questions

1. land sale proceeds account

NV 8+:00: 1T TT0T/€1/9 DSIN A9 IATHOTY

2. Youare correct.
Ken
Sent from my iPhone
On Apr6, 2015, at 10:51 AM, Jeff Sluggett <|sluggett@bsmlawpc.com> wrote:
Ken: Sorry to bother you but had two quick questions if you have a momeént --

1. The fund into which delinquent property revenues (from foreclosure sales) is deposited is
' called what?

2. My recollection is that so long as the overall sales revenues from the annual foreclosure
process exceed taxes and special assessments due, that County typically does not seek

reimbursement for taxing units, is that correct?

Thanks.

Jeffrey V.H, Sluggett

<image003.jpg> .
15 lonla Ave. SW, Suite 640 Direct Dial (616) 965-9341

Grand Rapids, M[ 49503 Direct Fax {616) 965-9351
(616) 965-9340 isluggett@bsmlawpc.com

Confidentiality Notice: This electronic mall transmission s privileged and confidentlal and Is Intended only for review and use
by the Intended recipient. If you have recelved this transmission in error, please Immediately return it to the sender and delete
the message from your system, Unintended transmission of this message shall not constitute walver of the attormey-client or
any other privilege.

Tax Advice Disclosure: RS regulations require that we inform you that to the extent this communication {or any attachments)
contains any statement regarding federal taxes, that staterment was not written or intended to be used, and It cannot be used,

CITY000048
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Ken, I'm really hoping to get the amendment for neighborhoods B3-B and B-4 to the Kent County Register of
Deeds tomorrow if possible so changes can be made to the County’s auction website (if there is one and as
relevant) and to the City’s records.

amendments back for those propcrtles I wal ‘mail the oti gma]s to you J ack, askmg lhat you refurn to me for
e -Yeeording (or-that-you proeeed ta get-recorded- with-copiesto.me [Pm-fine-ejither-way. IR LTI,

My assistant, Sandra, has been asked to coordinate the above and so feel free to direct questions her way.

Thanks again to everyone for all of your help on this project.

Jeff

Jeffrey V.H. Sluggett

BLOOM
SLUGGETT
MORGAN

15 lonia Ave. SW, Suite 640 Direct Dial (616) 965-9341
Grand Rapids, Ml 49503 Direct Fax {616) 965-9351
(616) 965-9340 jsluggett@bsm!awpc.com

NV 8+:00:11 T2T0T/€1/9 DOSIN AQ AAATADTY

recipient. If you have received this transmission in error, please immediately return it to the sender and delete the message from your

system. Unlintended transmission of this message shall not constitute waiver of the attorney-client or any other privilege.

Tax Advice Disclosure: IRS regulations require that we inform you that to the extent this communication {or any attachments) contains any
statement regarding federal taxes, that statement was not written orintended to be used, and it cannot be used, by any person for the purpose of
avoiding penalties that may be imposed under the Internal Revenue Code, or promoting, marketing or recommending to another person any

transaction or matter addressed in the communication.

|
|
|
|
|
Confidentiality Notice: This electronic mail transmission is privileged and confidential and is intended only for review and use by the intended
|
\

CITY000047
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Cheryl Poley
Sent: ay, April 06, 2015 1:36 PM

Thanks.

From: Parrish,Kenneth [mailto:ken.parrish@kentcountymi.gav]
Sent: Monday, April 06, 2015 12:04 PM

To: Jeff Sluggett
Subject: Re: Questions

1. land sale proceeds account

2. Youare correct.

Ken

Sent from my iPhone

OnApr6, 2015, at 10:51 AM, Jeff Sluggett <jsluggett@bsmlawpc.com> wrote:

Ken: Somry to bother you but had two quick questions if you have a moment --

1. The fund into which delinquent property revenues (from foreclosure sales) is deposited i3
called what?

2. My recollection is that so long as the overall sales revenues from the annual foreclosure
process exceed taxes and special assessments due, that County typically does not seek
reimbursement for taxing units, is that correct?

" Thanks,

Jeffrey V.H. Sluggett

<image003.jpg>
15 lonla Ave. SW, Suite 640 Direct Dial {616) 965-9341
Grand Rapids, M 49503 Direct Fax (616) 965-9351
{616) 965-9340 isluggett@bsmlawpc.com

Confidentlality Notice: This electronic mall transmission is privifeged and confidentlal and Is intended only for review and use
by the intended reciplent. If you have received this transmission in error, please Immediately return it to the sender and delete
the message from your system. Unintended transmission of this message shall not constitute waiver of the attorney-client or
any other privilege.

Tax Advice Distlasure: IRS regulations require that we inform you that to the extent thls communication (or any attachments)
contains any statement regarding federal taxes, that statement was not written or intended to be used, and it cannot be used,

CITY000048
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Cheryl Poley

CFrome . L L Jeff Sluggett
To: Alex Sa ntos
-Subject:____- - - - . - .- - FW: Bl Tax Foreclosure SAD_Resfructure .
Attachments: Darfiohexlsx; Vollintary SAD Amendment B3-B4™ 2014 pdf Ravings FP Presentatlon
2014.pptx
PPT

From: Houtteman, Rich [mailto:HouttemanR@d.kentwood. mi.us]

Sent: Monday, April 27, 2015 1:46 PM

Ta: Sheldon, Laurle; 'ken_parrish@kentcounty.org’

Cc: Jeff Sluggett; Chase Tom; Ring, Debby; Johnson, Andy; Kasunic, Dan; Terpstra,Denise’
Subject: B1 Tax Foreclosure SAD Restructure

Good Afterno on,

The attachments (| believe} provide clues to how we proceed with the restructuring
of B-1. Tom stopped by and was wondering if it may make more sense to have a 9 year
payback so that all the SADs’ get paid back In full at the same time,

As you may recall, we were unable to restructure B1 because it was not yet in the
Tax Foreclosure process. | suppose we should get clarification of the deadline
when the current property owner has lost all rights to the property. We should
also establish when City Commission action is desired to enact the restructuring
and have filed with the County.

Ok, Thanks for your input in advance!

Rich

CITYDDDD49

0212b
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44th Shaffer/LLC

(Damene Properiv}

2013 41.18.22.426.001 41.18.22.274.001 Total
B-1 B-4
2013 Delinquent Taxes 57,412.77 45,543.73 102,956.50
Construction BalloonDue 9/1/201 4 403,600.00 353,167.50 756,767.50
Landscape Balloon Due 1/1/2014 38,615.80 33,788.82 72,404.62
Landscape Interest Due 2014 3,185.80 2,787.58 5,973.38
Construction Interest Due 2014 22,192.10 19.424.21 41,623.3]
525,013.47 454,711.84 979,725.31
2012 41.18.22.426.001 41.18.22.2746.001 Total
B-1 B-4
2012 Summer Tax 25,055.42 18,131.92  43,187.34
2012 Winter Tax 12,574.62 10,165.89 22,740.51
SA Construction (added o WTAX) 98,712.77 97,121.05 19583382
SA Landscape (added to WTAX) 6,371.60 557516  11,946.76
142,714.41 130,994.02 273,708.43
2011 41.18.22.426.001 41.18.22.276.001 Total
B-1 B-4
2011 Summer Tax 24,262.64 17,558.20 41,820.84
2011 Winter Tax 8,093.54 5,857.05 13,950.59
32,356.18 23,41525  5§5,771.43
CITY0D0058
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Cheryl Poley

From: _ Jeff Sluggett

Sent: Thursday, May 28, 2015 5:2Z2 PM

Ta: Parrish,Kenneth

Subject: RE: Pfeiffer Woods Neighborhood B-1

Thanks Ken, this will help

From: Parrish,Kenneth [mailto: ken. parrish@kentcountymi.gov]
Sent: Thursday, May 28, 2015 2:57 PM

To: Jeff Sluggett; Rich Houtteman (houttemanr@d, kentwood.mi.us)
Cc: Sheldon, Laurle; Chase, Tom
Subject: RE: Pfeiffer Woods Neighborhood B-1

All,

The date of Judgment of foreclosure is March 31, 2015.

$383,397.30 is the minimum bid for the first auction. That includes taxes, special assessments, local administration fees
and interest, and delinquent fees and interest. The special assessments break down as follows:

2011: No assessments

2012: Construction $98,712.77
Landscape  $6,371.60

2013: Construction $22,199.10
landscape  $3,185.80

2014: Landscape  $44,568.45
{ agree with the other statements.

Ken

This message has been prepared on resources owned by Kent County, MI.
It is subject to the Acceptable Use Policy and Procedures of Kent County.

ken.parrish@kentcountymi.gov
Kenneth D. Parrish CPA, CGMA

Kent County Treasurer
Treasurer's Office
{(p16) 632-7513

From: Jeff Sluggett [mailto:jsluggett@bsmlawpc.com]
Sent: Wednesday, May 27, 2015 5:02 PM
To: Rich Houtteman (houttemanr@ci.kentwood.mi.us}

CITYD00069
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Cheryl Poley

From: Jeff Sluggett

Sent: Tuesday, June 09, 2015 10:42 AM
To: ' Johnson, Andy

Subject: RE: Ravines B1 Neighborhood
Thanks.

From: Johnson, Andy [mailto:johnsona@d. kentwood.mi.us]
Sent: Tuesday, June 09, 2015 10:40 AM

To: Jeff Sluggett; Ken.Panlsh@kentcountymi.gov; Houtteman, Rich
Cc: Sheldon, Laurle; Chase, Tom

Subject: RE: Ravines B1 Nelghborhood

I have verified the legal and the parcel numbers to make sure they are correct. They match our tax description. { also
sketched it to make sure the parcel according to the legal looked correct and it does.

Andy Johnson, MMAO .
Deputy Assessor
City of Kentwood

From: Jeff Sluggett |mailto:jsluggett@bémlawpc.com]
Sent: Monday, June 08, 2015 5:07 PM

To: Ken.Parrish@kentcountymi.gov; Houtteman, Rich
Cc: Sheldon, Laurie; Chase, Tom; Johnson, Andy
Subject: Ravines B1 Neighbarhood

Am attaching my initial drafts of the proposed Resolution to extend the payment terms for the SAD for
Neighborhood B1, and to amend the Voluntary SAD Agreement. Please review the legal description, numbers,
ete. The pattern follows that which we used last year, but also acknowledges that the history on this parcel is.
dlfferent Anyway, I’ ll wait for yom comments.

As an aside, please look at what 1 calculated to be the balloon payment on the P&1 for the SAD (Recital G in
Amendment). T used that figure based on 44" Shaffer/LLC worksheel | got from the City in April, If I'm
mistaken feel free to mark up and send back to me.

Would appreciate any comments as soon as possible. Thanks.
Jeff

Jeffrey V.H. Sluggett

BIL.OOM
SLUGGETT
MORGAN

15 lonia Ave. SW, Suite 640 Direct Dial (616) 965-9341

1

CiTY000071
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From: Parrish,Kenneth [mailto:ken.parrish@kentcountymi.gov]
Sent: Tuesday, June 09, 2015 4:35 PM

To: leff Sluggett

Cc: Houtteman Rich; Sheldon, Laurle, Chase Tom Johnson, Andy

I reviewed yesterday's version and thought they looked fine. I'm sure today's version is Just as fine.
Ken

Sent from my iPhone

On Jun 9, 2015, at 4:16 PM, Jeff Sluggett <jsluggett@bsmlawpc.com> wrote:

Am attaching what 1 think will be the final drafts,
Changes made to what you were sent yesterday were minimal.

Anyway, if you can get your comments/questions to me by early afternoon tomorrow that will
allow us to make any final changes and get to City Clerk for inclusion in City Comnuission
packet. Particular]y 1’d like Tom and Taurie to weigh in on the balloon amount shown as due
and owing in Recital “G” of the Amcndment which is {o be spread as part of the Payment
Schedule.

NV 8+:00:11 220T/€1/9 OSIN A4Q QAATADTT

Ken, if you see anything of concern please advise.

Thanks.
Jeff
Jeffrey V.H. Sluggett .
SBILL.OOM
SLUGGETT
MORGAN
15 Ionia Ave. SW, Sulte 640 Direct Dial (616) 965-9341
Grand Rapids, M| 49503 Direct Fax (616) 965-9351
(616} 965-934D jsluggett@bsmlawpc.com

Confidentiality Notice: This electronic mail transmission is privileged and confidential and is intended only for review and use
by the intended recipient. If you have recelved this transmission In error, please immediately return It to the sender and delete
the message from your system. Unintended transmission of this message shall not constitute walver of the attorney-client or
any other privilege,

Tax Advice Disclosure: IRS regulations require that we inform you that to the extent this communication {or any attachments}
contains any statement regarding federal taxes, that statement was not written or intended to be used, and it cannot be used,
by any person for the purpose of avoiding penalties that may be imposed under the internal Revenue Code, or promoting,
marketing or recommending to another person any transaction or matter addressed in the communication.

CITY000088
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AMENDMENT TO VOLUNTARY SPECJIAL
ASSESSMENT/DEVELOPMENT AGREEMENT
(RAVINES NEIGHBORHOOD B3-B AND B4)

This Amendment to Voluntary Special Assessment/Development Agreement is dated
July 15, 2014 (“Amendment™) between the City of Kentwood, a Michigan municipal
corporation, the address of which is 4900 Breton Avenue, SE, Kentwood, Michigan 49508
(“City”) and the Kent County Treasurer, a Michigan county official, whose address is Kent
County Administration Building, 300 Monroe Avenue NW, Grand Rapids MI 49503 (“KCT” or
“Owner™).
RECITALS

A On September 7, 2004, 44%/Shaffer Avenue, LLC ( ‘44™/Shaffer™) and the City
entered into a Voluntary Special Assessment/Development Agreement (“Agreement™) to
facilitate 44”/Shaffer’s development of property as a residential planned unit development. The
Agreement was recorded with the Kent County Register of Deeds at Instrument No. 20040917-
0125700 on September 17, 2004. :

B. The Agreement was subsequently amended in 2005, ' which amendment was
recorded with the Kent County Register of Deeds at Instrument No. 20050405 0039643 on April
5, 2005, in recognition of the purchase of additional real propetty by 44™/Shaffer.

C. Subsequently, the owners of two large fracts of real property (i.¢., neighborhoods)

subject to the Agreement became delinguent in paying property taxes and special assessments

due and owing on their respective properties. As a result, and in accordance with Michigan’s
General Property Tax Act, Act No, 206 of the Public Acts of 1893, as amended, the properties
were forfeited and judgments of foreclosure were entered with respect to each of the properties
on March 31, 2014. As a result of the foreclosure, the properties are now titled to the KCT.

D. The real properties owned by the KCT, and which remain subject to the terms of
the Agreement, as amended, are legally described on attached Exhibit A, which is incorporated
by reference (collectively referred to herein as the “Property™).

E. The obligations set forth in the Agreement were covenants runnin g with the land,
and which bind all successors in title. The KCT is the snccessor in title to 44" /Shaffer of the
Property. The Agreement provides, in part, that certain improvements benefitting the Property
were to be financed through the establishment by the City of a special assessment district.

F. In accordance with its adopted ordinance and state law, the City Commission, on
September 7, 2004, adopted Resolution No. 96-04 which established the special assessment

0217b
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district referenced above and confirmed a special assessment roll for the district (the special
assessment 1oll as subsequently amended referred to herein as the “Roll”).

G. A balloon payment on the outstanding principal and interest attributable to the
Property in the amount of $791,210.98 is due on September 7, 2014 under the terms set forth as
part of the Roll and the Agreement, allocated as follows:

Neighborhood | Principal Interest Total

B3-B $396,795.51 $21,823.76 $418,619.27
B4 $353,167.50 $19,424.21 $372,591.71
Total $749,963.01 $41,247.97 $791,210.98

NV 8%:00:11 220T/€1/9 DSIN Aq AAATIDTYT

H As permitted under Section 2(c) of the Agreement, and without re-confirming the
district’s special assessment roll, the City Commission has determined that extending the term of
years for payment of the district’s special assessment with respect to the Property will serve a
valuable public purpose including, without limitation, making the Property more marketable at
public auction by the foreclosing governmental unit, enhancing economic development
opportunities within the City and facilitating the maintenance of the Property on the tax rolls.

TERMS AND CONDITIONS

NOW, THEREFORE, for good and valuable consideration in and referred to by this
agreement, the sufficiency of which the parties acknowledge, the parties agree as follows:

1. The parties affirm that the Recitals set forth above are correct, form an integral
part of this Amendment, and are incorporated herein by reference.

2, Section 2(g) of the Agreement is amended to read in its entirety as follows:

() Allocation. Notwithstanding any provision in this Agreeinent to the
conirary, allocation of the special assessment shall be strnctured as follows:

(1) Installment payments for the Property subject to this Amendment
shall be made in accordance with the schedules attached as Exhibit B to
this Amendment, which terms are incorporated by reference. Provision
shall be made such that if any mstallment is not paid when due, then
penalties shall be applied as are collected on delinquent ad valorem taxes.

(2)  ltis an express condition of this Agreement that the Owner waives
any right it may have under state or local law, rule or regulation to any
further allocation or apportionment of special assessments of the Owner-
Contracted Infrastructnre Improvements (among lots, umits, or other
divisions of property) beyond that provided for herem or as otherwise
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provided for in the City Commission resolution confirming the Roll for
the Owner-Contracted Infrastructare Improvements, as amended.

(3)  Owmer agrees that the special assessment lien imposed against the
Property for the Owner-Contracted Infrastructure Improvements shall not
be satisfied or released as to the Property or any part thereof until such
time as the entire aforesaid special assessment is paid in full,

(49  Notwithstanding anything herein to the contrary, the unpaid
balance may be prepaid in whole without penalty or premium.

3. The parties acknowledge and agree that the City, consistent with the terms of the
Agreement and City Ordinance No. 4-67, as amended, has reserved to itself the right to extend
the term of years for payment of the above-described special assessment without changing the
date of the confirmation of the Roll or exposing the City to a challenge of the special assessment
or Roll, as amended, and that it is the parties*® intent that all challenges, claims or causes of action
to the special assessment or Roll are released and waived by the KCT, its successors and assigns
as against the City. Without limiting the foregoing, KCT, on behalf of his office and his
successors and assigns, waives and releases any claim he may have against the City predicated
upon the existence of other resolutions, amendments, etc. impacting the special assessment or
Roll.

NV 8%:00: 1T TTOT/€1/9 DS £q AAAIADTY

4, Except as modified herein, the Agreement shall be and remain binding and in
effect as between the parties, their snccessors and assigns.

5. The obligations under this Amendment are covenants that run with the land, and
shall bind all successors in title. This Amendment shall be recorded with the Kent County
Register of Deeds. The City shall be responsible for all costs associated with recording the
Amendment. '

6. The parties agree to execute such other documents as either of them may
reasonably request to fully implement this Amendment.

7. No other party is intended as a beneficiary of this Amendment.

The parties have caused this Amendment to be executed as of the date first written above.

(Remainder of page left intentionally blank.)
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STATE OF MICHIGAN

COUNTY OF KENT

Acknowledged before me m Kent County,
Michigan on SJuy b, 2074 , by Stephen
Kepley and Dan Kasunic, respectively the
Mayor and Clerk of the City of Kentwood, a

Michigan home rule gjty, on behalf of the city.
* M : @war/

Notary Public, Kent County, Michigan

MARYL BREMER
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Notaty Public, State of Michigaa Acting in Kent County, Michigan
Qualified in Kent County My commission expires: -9 - g lo
Commisslon Expires August 9, 2016
KENT COUNTY TREASURE STATE OF MICHIGAN
Wg COUNTY OF KENT
By: Acknowledged before me in Kent County,
Kenneth Parrish Michigan on 7 jig—jdd _, by Kenneth
Parish, the Treasurer of Xent County,
Mic , for that office.
h%ﬂ(_k_ %{ ‘@f')ﬂs"}r“’
® 7
DENISE M, TERPSTRA_ Notary Public, Kent County, Michigan
Notary Publxg,tys,gtekgfﬁ Michigan Acting In Kent County, Michigan
My °Xé“u‘.‘1‘é‘|’.i°t‘t‘.e 'ﬁ; 1‘}’1122"/%018 My commission expires:
*Name must be typed or printed in black in
beneath signature.
Drafted by:
Jeff Sluggett ' When recorded return to:
Bloom Sluggett Morgan, PC Dan Kasunic, Clerk
15 JIoma Ave, SW, Suite 640 City of Kentwood
Grand Rapids, MI 49503 4900 Breton Avenue, SE
(616) 965-9341 PO Box 8848

Kentwood, Ml 49518-884

NO TRANSFER TAX IS OWED BECAUSE THIS AMENDMENT DOES NOT CONVEY
ANY REAL PROPERTY.

29024
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EXHIBIT A
REAL PROPERTY LEGAL DESCRIPTION

Parcel B3-B: 41-18-22-201-001

PART OF NE % COM AT NE COR OF SEC TH S 3D 35M 298 E ALONG E SEC LINE 395.0
FT TH S 89D 42M 31S W 258.0 FT TH S 3D 35M 29§ E 120.0 FT TH N 89D 42M 31S E
258.0 FT TH S 3D 35M 29S E 705.38 FT TH N 54D 47M 03S W 395.85 FT TH S 89D 45M
47S W 308.0 FT TH N 48D 05M 08S W 57.70 FT TH NWLY 85.19 FT ALONG A 185 FT
RAD CURVE TO LT/LONG CHORD BEARS N 61D 16M 42S W 84.44 FT TH NWLY 317.79
FT ALONG A 726.68 FT RAD CURVE TO LT/LONG CHORD BEARS N 86D 59M 57S W
315.27 FT/TH N 6D 29M 365 W 3.24 FT TH NLY 24.30 ALONG A 345 FT RAD CURVE TO
LT/LONG CHORD BEARS N 8D 46M 49S W 24.29 FT/TH N 10D 47M 53S W 14495 FT TH

NWLY 31.28 FT ALONG 444.86 FT RAD CURVE TO RT/LONG CHORD BEARS N 57D '

59M 27S W 31.27 FT/TH N 55D 58M 35S W 154.50 FT TH N 64D 32M 33S W 11.03 FT TH
N 71D 23M 218 W 59.08 FT TH NWLY 82.21 FT ALONG A 522.84 FT RAD CURVE TO
LT/LONG CHORD BEARS N 76D 45M 27S W 82.13 FI/TH S 8D 30M 378 W 110.0 FT TH
NWLY 60.08 FT ALONG A 320.0 RAD CURVE TO LT/LONG CHORD BEARS N 86D 52M
07S W 60.0 FT/TH S 2D 14M 528 E 60.0 FT TH S 5D 37M 058 E 120.40 FT TH S 21D 10M
34S W 464.76 FT TH S 0D 45M 27S E 325.54 FT TH S 64D 51M 03S W 319.71 FT TH SWLY
215.67 FT ALONG A 760 FT RAD CURVE TO RT/LONG CHORD BEARS S 72D 58M 498
W 214.94 FT/TH S 81D 06M 35S W 155.45 FT TH NWLY 31.99 FT ALONG A 47.5 FT RAD

CURVE TO RT/LONG CHORD BEARS N 79D 35M 41S W 31.39 FT/TH NELY 42.22 FT -

ALONG A 177.50 FT RAD CURVE TO RT/LONG CHORD BEARS N 53D 29M 048 W 42.12
FT/TH NWLY 79.46 FT ALONG A 92.5 FT RAD CURVE TO LT/LONG CHORD BEARS N
71D 16M 48S W 77.04 FI/TH NWLY 128.57 FT ALONG A 452.5 FT RAD CURVE TO
RT/LONG CHORD BEARS N 87D 45M 015 W 128.14 FT/TH NWLY 67.97 FT ALONG A
540 FT RAD CURVE TO LT/LONG CHORD BEARS N 83D 12M 58S W 67.92 FT/TO N&S
% LINE TH N 3D 29M 48S W ALONG N&S % LINE 1768.48 FT TO N % COR TH N 89D
42M 31S EN 89D 42M 318 E 2633.71 FT TO BEG*SEC 22 T6N R11W 74.11 A.

and

Parcel B4: 41-18-22-276-001
PART OF E % COM AT NE COR OF SEC TH S 3D 35M 295 E 1980.57 FT ALONG E SEC
LINE TH S 89D 45M 025 W 40.07 FT TO W LINE OF SHAFFER AVE & BEG OF THIS
DESC —TH S 3D 35M 29S E ALONG W LINE OF SD AVE 660.18 FT TO E&W % LINE TH
N 89D 49M 02S E ALONG E&W % LINE 0.02 FT TH S 3D 10M 02S E 61.23 FT TH S 88D
09M 27S W 467.76 FT TH N 69D 14M 04S W 227.04 FT TH N 75D 46M 26S W 333.65 FT
TH S 70D 13M 01S W 266.80 FT TO A PT ON E&W % LINE SD PT BEING 1290.96 FT S
89D 49M 02S W FROM E % COR TH N 36D 39M 55S W 187.39 FT TH N 53D 54M 218 W
346.87 FT TH N 64D 29M 255 W 183.51 FT TH N 30D 34M 11S W 393.92 FT TO S LINE OF
PFEIFFER WOODS DR TH NELY 90.86 FT ALONG 840 FT RAD CURVE TO LT/LONG
CHORD BEARS N 67D 56M 598 E 90.82 FT/TH N 64D 51M 03S E 368,73 FT TH ELY
1119.01 FT ALONG A 960 FT RAD CURVE TO RT/LONG CHORD BEARS S 81D 45M 228
E 1056.72 FI/TH S 41D 54M 248 W 17.75 FT TH S 47D 02M 47S E 91.85 FT TH SELY
208.54 FT ALONG A 277 FT RAD CURVE TO LT/LONG CHORD BEARS § 68D 36M 53S B
203.65/N 89D 49M 028 E 258.88 FT TO BEG*SEC 22 T6N R11W 34.57 A.

5
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EXHIBIT B

PAYMENT SCHEDULES

Attached

0222b
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Pleiifer Woods Drive e S s et R 1jo/2014

Special Assessment District
Proposed Principal & Interest Payments
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Ravines PUD Neighborhood B3-B
Initial principaT'balance S 396,795.51
Interest rate 5.50%
# of days in year 365
Calculate initial interest from 1/17/2014
Target annual payment amount $ 50,000.00
Payment ' Total Outstanding
Date Interest Payment Principal Payment . Payment Principal
1/17/2014 ' $  396,795.51
8/7/2014 ) 13,931.33 $ 21,068.67 $ 35,000.00 § 375,726.84
9/7/2015 S 20,664.98 5 29,335.02 $ 50,000.00 $ 346,391.82
a9/7/2016 S 19,103.75 § 30,896.25 5 50,000.00 $ 315,495.57
9/7/2017 S 17,352.26 § 32,647.74 § 50,000.00 $ 282,847.83
9/7/2018 S 15,556.63 $ 34,443.37 S 50,000.00 $ 248,404.46
9/7/2019 $ 13,662.25 $ 36,337.75 $ 50,000,00 $  212,066.71
9/7/2020 $ 11,695.62 § 38,304.38 S 50,000.00 $ 173,762.33
9/7/2021 $ 9,556.93 $ 40,443.07 $ 50,000.00 $  133,319.26
9/7/2022 [ 7,33256 § 42,667.44 S 50,000.00 § 90,651.82
9/7/2023 S 4,985.85 $ 45,014.15 § 50,000.00 $ 45,637.67
9/7/2024 s 2,510.07 §$ 45,637.67 S 48,147.74 $ -
S 136,352.23 § 396,795.51 5 533,147.74
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Pfeiffer Woods Drive
Special Assessment Districe

Mary Hollinrake P BI8

Kant Cnty MI Rastr

Proposed Principal & Interest Payments

A

1
g7{16/2014 SEAL

7/9/2014

Ravines PUD Neighborhood B4

Initial principal balance $  353,167.50
Interest rate 5.50%
# of days in year 365
Calculate initial interest from 1/17/2014
Target annual payment amount S 45,000.00
Payment , _ Total Outstanding
Date Interest Payment Principal Payment Payment Principal
1/17/2014 : . $  353,167.50
9/7/2014 S 12,399.57 S 17,60043 S 30,000.00 § 335,567.07
9/7/2015 $ 18,456.19 $ 26,543.81 $ 45,000.00 $  309,023.26
9/7/2016 s 17,042.84 S 27,957.16 § 45,000.00 $ 281,066.10
9/7/2017 S 15,458.64 S 2954136 $ 45,000.00 S 251,524.74
9/7{2018 S 13,833.86 S 31,166.14 $ 45,000.00 $ 220,358.60
9/7/2019 [ 12,119.72 $ 32,880.28 § 45,00000 S 187,478.32
9/7/2020 S 10,339.56 § 34,660.44 S 45,000.00 $ 152,817.88
9/7/2021 $ 8,404.98 $ 36,595.02 $ 45,000.00 $  116,222.86
9/7/2022 $ 6,392.26 $ 38,607.74 $ 45,000.00 $ 77,615.12
9/7/2023 S 4,268.83 S 40,731.17 S 45,000.00 S 36,883.55
9/7/2024 S 2,028.62 S 36,883.95 § 38,91257 S -
S 120,745.07 § 353,167.50 S 473,912.57

0224b
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Kentwood, MI Code of Ordinances

Chapter 10 - ANIMALS
FOOTNOTE(S):

2% Cross reference— Environment, ch. 78,

ARTICLE 1. - IN GENERAL

Sec. 10-1. - Definitions.

The following words, terms and phrases, when used in this chapter, shall have the meanings
ascribed to them in this section, except where the context clearly indicates a different meaning;

Animal means a dog, cat, bird, reptile, mammal, fish or any other dumb creature.

NV 8%:00:11 220T/€1/9 DSIN Aq (Yl

Animal controf officer means the agent of the county department of animal control and any

other person designated for such duties by the Mayor.

Animal shelter means the county animal shelter or another facility designated by the City

Commission.
Department means the county health department, division of animal control.
Director means the director of the county health department, division of animal control.

Impounded means any animal received into the custody of any animal shelter pursuant to

this chapter or any state statute.

Kenne/means any establishment which keeps or boards dogs or cats for profit, whether for

breeding, sale, or sporting or grooming purposes.

Ownermeans, when applied to the proprietorship of an animal, every person having a right
of property in the animal, and every person who keeps or harbors the animal or has it in his care,
and every person who permits the animal to remain on or about any premises occupied by him.
For the purposes of this chapter, any person keeping or harboring any animal for seven
consecutive days shall be deemed the owner thereof within the meaning of this chapter.

(Comp. Ords. 1987, 8§ 35.321—35.332)

INd 92:+0:9 8107/4/¥ VOO 49 AAATADTY

Cross reference— Definitions generally, § 1-2.

about:blank 41212018
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Sec. 10-2. - Construction.

It is deemed by the City that the ownership of an animal carries with it responsibilities to the

City and its residents with regard to the care and custody of such animal. In interpretation and

application, the provisions of this chapter shall be construed to impose a primary responsibility

for compliance with the provisions of this chapter on the owner of such animal.

(Comp. Ords, 1987, §35.311)

Sec. 10-3. - Enforcement responsibility.

Responsibility for enforcement of this chapter shall be vested in the county sheriff's

department, City police department, state police and the county health department, division of

animal control, its agents and employees. Primary responsibility for enforcement is vested in the

on duty agent or employee of the county health department, division of animal control.

(Comp. Ords. 1987, § 35.313)

Sec. 10-4. - Care guidelines.

Every animal and pet owner, and every person who owns, conducts, manages or operates

any animal establishment for which a license is required shall comply with each of the followlng

conditions:

about:blank

(1) Housing facilities for animals shall be structurally sound and maintained in

(2)

(3)

(4)

(5)

good repalr to protect the animals from injury, contain the animals and

restrict the entrance of other animals.

All animals shall be supplied with sufficient, good, wholesome food and water

as often as the feeding habits of the respective animals require.

All animals and animal buildings or enclosures shall be maintained in a clean
and sanitary condition. '

No animal shall be without attention more than 24 consecutive hours.
Whenever an animat is left unattended at a commercial animal facility, the
name, address and telephone number of the responsible person shall be
posted in a conspicuous place at the front of the property.

Every reasonable precaution shall be used to ensure that animals are not
teased, abused, mistreated, annoyed, tormented or in any manner made to

suffer by any person or means.

4/2/2018
0226b
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about:blank

(6)

(7)

(8)

(12)

(13)

(14)

(15)

(16)

(7.

No condition shall be maintained or permitted that is or could be injurious to
the animals.

All reasonable precautions shall be taken to protect the public from the
animals and animals from the public:

Every animal establishment shall sufficiently isolate sick animals so as not to
endanger the health of other animals.

Every building or enclosure wherein animals are maintained shall be
constructed of easily cleaned materials, and shall be kept in a sanitary
condition. The building shall be properly ventilated to prevent drafts and
remove odors. Heating and cooling shall be provided as required, according
to the physical need of the animals, with sufficient light to allow observation
of animals and sanitation.

The owner or custodian shall take any animal to a veterinarian for
examination and treatment if the director or his agent finds it necessary in
order to maintain the health of the animal and orders such action.

All animal rooms, cages, kennels and runs shall be of sufficient size to provide
adequate and proper accommodations for the animals kept therein.

Every violation of an applicable regulation shall be corrected within a
reasonable time to be specified by the director.

Proper shelter and protection from the weather shall be provided at all times.,
This shall mean a minimum of a roofed, three-sided shelter of suitable size.
No person shall give an animal any alcoholic beverage, unless prescribed by a
veterinarian. '

No person shall allow animals which are natural enemies, temperamentally
unsuited or otherwise incompatible to be quartered together or so near each
other as to cause injury, fear or torment. If two or more animals are so
trained that they can be placed together and do not attack each other or
perform or attempt any hostile act to each other, such animals shall be
deemed not to be natural enemies.

No person shall allow the use of any tack, equipment, device, substance or
material that is, or could be, injurious or cause unnecessary cruelty to any

animal.

41212018
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Working animals shall be given rest periods. Confined or restrained animals

shall be given exercise proper for the individual animal under the particular

conditions.

(18)

(19)

(20)

21

(22)

(23)

(24)

No person shall work, use or rent any animal which is overheated, weakened,
exhausted, sick, injured, diseased, lame or otherwise unfit,

No person shall allow any animal which the animal shelter has suspended
from use to be worked or used until such animal is released by the animal

shelter.

No person shall allow any animal to constitute or cause a hazard or be a
menace to the health, peace or safety of the community.

No person who has injured or killed any domestic animal or pet in a motor
vehicle shall fail to notify the director or owner of the animal or the City police
department,

No person having a female domestic animal or pet in heat shall permit such
animal to be contained in such a fashion that stray animals have access to
such animal, or that permits the animal to escape.

No person shall confine an animail on a chain for more than four hours unless
the chain permits movement over at least 30 square feet and allows the

animal free access to a suitable shelter.

No person shall keep any animal in a manner which creates a nuisance

because of odor.

(Comp. Ords. 1987, § 35.371)

State law reference— Crimes relating to animals and birds, MCL 750.49 et seq.

Sec. 10-5. - Abuse.

A person shall not:

about:blank

M

@)

(3

Sell, offer for sale, barter or give away as pets, toys, premiums or novelties
any baby chickens, ducklings or other fowl under three months of age, or
rabbits under two months of age.

Color, dye, stain or otherwise change the natural color of the fowl or rabbits
described in subsection (1) of this section. ‘

Bring or transport the fowl or rabbits described in subsection (1) of this

4/2/2018
0228b
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section into the City.

(4) Molest, injure, kill or capture any wild bird, or molest or disturb any wild
bird's nest, or the contents thereof, on either public or private property, with
the exception of the legal hunting of game birds as permitted under state
law.

(5) Tease, abuse, mistreat, annoy, torment or in any manner make any animal
suffer, except in the lawful hunting of such animal, or as otherwise provided
under state or federal law.

(Comp. Ords. 1987, § 35.372)

State law reference— Crimes relating to animals and birds, MCL 750.49 et seq.; dying fowl or
game, MCL 752.91.

Sec. 10-6. - Defecation on public and private property.

No person owning or having custody or control of an animal shall intentionally, or through
failure to exercise due care, permit the animal to defecate on any public or private property, other
than the property of such person, unless such person immediately collects and properly disposes
of all such fecal matter. .

(Comp. Ords, 1987, § 36.373)

Sec. 10-7. - Violations, penélties.

A violation or refusal to comply with any provision of sections_10-1 through_10-4, inclusive, or

section 10-6 of Article 1, or a violation or refusal to comply with any provision of sections_10-41

through_10-104, inclusive, of Article 2 of this chapter, shall be deemed a municipal civil infraction

and shall subject the violator to such fines, costs and other relief as provided for in_section 1-7 of
this Code.

(Ord, No. 14-05, § 7, 7-28-2005)

Secs. 10-8—10-40. - Reserved.

ARTICLE 2. - ADMINISTRATION AND ENFORCEMENT

FOOTNOTE(S):

about:blank 4/2/2018
‘ 0229b
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22) Cross reference— Administration, ch. 2.
DIVISION 1. - GENERALLY

Sec. 10-41. - Representative investigations.

Representatives of the county animal shelter, police department or other duly designated
representatives may enter any premises where animals are maintained, for the purpose of
investigation or inspection as to whether or not any portion of such premises, building, structure,
enclosure, pen or cage is being used, kept or maintained in violation of this chapter or any other
county ordinance. No person shall deny, prevent or obstruct, or attempt to deny, prevent or
obstruct such access. This section does not permit any person to enter a private dwelling, except

‘where necessary to rescue an animal. A search warrant shall be used, where required.

(Comp. Ords. 1987, § 35.374)
Secs. 10-42—10-60. - Reserved.
DIVISION 2. - IMPOUNDMENT

Sec. 10-61. - Generally.

Any animal which is in violation of the provisions of this chapter shall be subject to being

impounded, and any animal which is so impounded shall be held at the county animal shelter and

~shall be cared for, released or disposed of as provided in the county animal control health

regulations and the rules and regulations of the county for the operation of the county animal
shelter.

(Comp. Ords. 1987, §35.361)

Sec. 10-62, - Animals found by individuals.

Persons, other than animal control officers or police officers, taking up and impounding any

animal, shall, within 12 working hours thereafter, give notice to the county animal shelter of the:

(1) Factthat he has such animal in his possession.
(2) Complete description of such animal.
3)

about:blank 4/2/2018
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License number of such animal, if any, and the name of the county or
municipal corporation which issued such license. If such animal has no

license, he shall so state.

(4) Place where such animal is confined and shall surrender such animal to the

division of animal control, upon demand.

(Comp. Ords. 1987, § 35.362)

Sec. 10-63. - Fees for reclaiming animal.

ff any person appears and reclaims any animal prior to the time disposition has been made of
the animal, the animal shelter shall collect the fees set forth by the county board of

commissioners.

{Comp. Ords. 71987, § 35.363)

Sec. 10-64. - Notification of owners.

When an animal wearing a current valid license tag issued by the county or any municipality
within the county is impounded pursuant to this division, the director shall, within 12 working
hours after receiving such animal, give written notice of the location of such animal to the person

to whom the current license for such animal was issued.

(Comp. Ords, 1987, § 35.364)

Secs. 10-65—10-100. - Reserved,

~ ARTICLE 3. - DOGS
FOOTNOTE(S):

@3 State Law reference— Dog Law of 1919, MCL 287.261 et seq.

Sec. 10-101, - Licenses; tags.

(a) All dogs within the City over the age of six months shall at all times be currently
licensed in accordance with the requirements of state law and the county animal

contro! heaith regulations.

(b)

about:blank 4/2/2018
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A license tag issued by the county shall be securely affixed to a collar, harness or
other device which shall be worn by the dog at all times unless the dog is within
the confines of the residence of the owner or of a dog run or other secure

enclosure on the owner's premises.
(Comp. Ords. 1987, §35.347)

State law reference— Dog licensing, MCL 287.262 et seq.

Sec. 10-102. - Kennel license.

Kennels may be permitted as governed by the City zoning ordinance (see appendix A) and by
the requirements of the director of animal control of the county. Only under these circumstances
will more than three dogs over six months old be permitted in one person's care, custody or
control in the City.

(Comp. Ords. 1987, § 35.345)

State law reference— Kennel licenses, MCL 287.270b.

Sec, 10-103. - Barking, yelping and howling.

No person owning or having charge, care, custody or control of a dog shall permit such dog at
any time, by toud, frequent or habitual barking, yelping or howling, to cause a nuisance or
annoyance to the neighborhood.

(Comp. Ords. 1987, § 35.343)

Sec. 10-104. - Running at large.

No person owning or having charge, care, custody or control of any dog shall cause, permit or
allow the dog to run at large or be upon any highway, street, lane, alley, court or other public
place, or upon any private property or premises, except for hunters with the consent of the owner
of such property and persons owning or having charge, care, custody or control of such dog
within the City, unless such dog is restrained by a substantial chain or leash not exceeding six feet
in length and is in the charge, care, custody or control of a person with the ability to restrain such
dog.

(Comp. Ord’s. 1987, § 35.344)

Secs. 10-105—10-140. - Reserved.

about:blank : 4/2/2018
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ARTICLE 4. - CATS

Sec. 10-141. - Reserved.
Editor's note—

Ord. No, 12-04, § 1, adopted Dec. 7, 2004, repealed_§ 10-141, which pertained to licenses, rabies

vaccinations, late fees, tags, and concealment and derived from 8 35.352 of the Comp. Ords. 1987.

Sec. 10-142. - Nuisances.

A person having custody of a cat shall not permit such cat to create a nuisance by way of

noise, odor or in any other manner.
(Comp. Ords. 1987, § 35.354)

Cross reference— Nuisances, ch. 30.

Sec. 10-143. - Reserved.
Editor's note—
Ord. No, 19-06, adopted Dec. 5, 2006, repealed 8 10-143 in its entirety. Former_8 10-143 pertained
to running at large and derived from § 35.351 of the 1981 Comp. Ords.

Secs. 10-144—10-170. - Reserved.

ARTICLE 5. - VICIOUS ANIMALS
FOOTNOTE(S):
24 Crass reference— Environment, ch. 78.
4 State Law reference— Dangerous animals, MCL 287.321 et seq.; dogs attacking or biting
persons, MCL 287.288, 287.351.

Sec. 10-171. - Definitions.

The following words, terms and phrases, when used in this article, shall have the meanings

ascribed to them in this section, except where the context clearly indicates a different meaning;

about:blank ‘ 4/2/2018
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Vicious animal/ means any:

(1) Animal that, when unprovoked, approaches, in a dangerous or terrorizing
manner, any person in an apparent attitude of attack in any public place or
upon any private property not occupied by the animal's owner;

(2) Animal with a known propensity, tendency or disposition to attack when
unprovoked, to cause injury or to otherwise endanger the safety of human
beings or domestic animals;

(3) Animal which bites, inflicts injury, assaults or otherwise attacks a human
being or domestic animal without provocation, on public or private property;
or

(4) Dogowned or harbored primarily or in part for the purpose of dog fighting or

NV 8%:00:11 220T/€1/9 DSIN A4q AAATADTT

any dog trained for animal fighting.
(Comp. Ords. 1987, § 35.381)

Cross reference— Definitions generally, § 1-2.

Sec. 10-172. - Exceptions.

No animal shall be declared vicious pursuant to this article if the threat, injury or damage
caused by such animal was sustained by a person who, at the time, was committing an assault, a
criminal trespass or other crime upon the property occupied by the owner, harborer or keeper of
the animal, or was physically abusing or assaulting the animal; nor shall any animal be declared

vicious if it was responding to pain or injury, or was protecting itself, its kennels or its offspring.

(Comp. Ords. 71987, § 35.385)

Sec. 10-173. - Responsibility of parents and legal guardians.

If the owner or keeper of a vicious animal is a minor, any parent or legal guardian of such
minor shall be liable for all injuries and property damage sustained by any person or domestic

animal caused by an unprovoked attack by such vicious animal.

(Comp. Ords. 1987, § 35.386)

Sec. 10-174. - Enforcement responsibility.

Nd 9T:%0:9 810T/¥/¥ VOO 49 QHATADTT
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If any law enforcement officer, animal control officer or county health department

employee has probable cause to believe that a vicious animal is being harbored in

violation of this article, the officer or employee may:

(b)

(o)

(d)

(e)

(1) Order the violation immediately corrected and cite the owner, keeper or
harborer to appear in court for the violation;

(2) Ifthe violation cannot be immediately corrected and the animal is posing an
imminent and serious threat to the safety of human beings or other domestic
animals, the vicious animal may be seized and ihpounded atthe owner's
expense. The owner, harborer or keeper will be cited to appear in court for
the violation.

The animal may be released to the owner only after payment of any fees and
penalties, and upon presentation of proof that either the animal will now be kept
in accordance with the restrictions of this article or will be permanently removed
from the City.

If the owner, harborer or keeper of an alleged vicious animal fails to appeaf orto
either provide proof that the animal will now be kept in compliance with this article
and if the animal cannot be adopted by a person providing proof that the animal
will be kept restrained or confined as specified in this article, the animal will be
humanely euthanized.

Each day that a violation of this article continues shall be deemed a separate
offense.

In addition, any person who violates this article shall pay all expenses, including
shelter, food, handling, veterinary care and testimony, necessitated by the
enforcement of this article. Court costs, and legal and administrative expenses of
the City for such action shall be taxed against the owner, keeper or harborer of the

animal against whom the complaint was issued.

(Comp. Ords. 1987, § 35.384)

Sec. 10-175. - Determination of a vicious animal.

about:blank

(a)

(b)

Written complaint. The Mayor shall have the authority to make a determination
that an animal is vicious upon the written complaint of any person.

Informal hearing/notice. Prior to such a determination, the Mayor shall conduct an
informal hearing, written notice of which shall be given to the complainant and the

owner of the animal, where the owner's address can be reasonably ascertained by

4/2/2018
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the City. The hearing shall be held no less than ten days, nor more than 20 days

after such notice is mailed, by first class mail, to the owner of the animal. At such

hearing, all interested persons shall have the opportunity to present evidence on

the issue of the animal's viciousness.

() Immediate impoundment. If the animal in question has caused severe injury to any

person, the Mayor or his designee, prior to the hearing, may order the immediate
impoundment of the animal, at the owner's expense, pending the determination.
Mandatory compliance or removal from City. If, as a result of the hearing, the
Mayor determines that the animal is vicious, the owner, at his expense, must,
within ten calendar days, either comply with the requirements in_section 10-176 or

remove the animal from the City.

(Comp. Ords. 1987, § 35.382)

Sec. 10-176. - Leash and muzzie.

(a)

(b)

@

No person shall permit a vicious animal to go outside the owner's home, or its
kennel or pen unless such animal is securely leashed with a leash that is of
sufficient strength that the animal cannot break or tear it, and that is no more than
four feet in length.

No person shall permit a vicious animal to be kept on a chain, rope or other type of
leash unless a competent person, of adequate size and strength, is in physical
control of the leash.

Vicious animals may not be chained, tethered, tied or otherwise leashed to

inanimate objects, such as trees, posts, buildings, etc.

(d) While outside the owner's home or the animal's kennel or pen, all vicious animals

must be muzzled by a muzzling device sufficient to prevent the animal from biting

persons or other animals.

(Comp. Ords. 1987, & 35.383(a))

Sec. 10-177. - Confinement outdoors.

about:blank

(a) Owners of vicious animals who maintain their animal out of doors must, within ten

days of the effective date of a determination that such animal is a vicious animal,
fence a portion of their property with a perimeter or area fence. Within the
perimeter fence, the vicious animal must be humanely confined inside a pen or

kennel, which shall be a minimum of five feet wide, ten feet long and five feet in

4/2/2018
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height above grade. The pen or kennel may not share common fencing with the
area or perimeter fence. The kennel or pen must have secure sides and a secure
top attached to all sides, which shall all be at least nine gauge chainlink fencing,
with necessary steel supporting posts. The sides must be either buried two feet
into the ground, sunken into a concrete pad or secdrely attached to a wire bottom.
The gate to the pen or kennel must be of the same material as the fencing, fit
closely and be securely locked with a key or combination lock when such animals
are within the structure.
(b) All pens or kennels erected to house such animals must comply with all zoning and
building regulations of the City and must be adequately lighted, appropriately

ventilated and kept in a clean and sanitary condition.
(Comp. Ords. 1987, § 35.383(b))

Sec. 10-178. - Confinement indoors.

Owners of vicious animals may maintain their animal indoors, provided that no vicious
animal may be kept on a porch, patio or in any part of a house or structure that would allow the

animal to exit such building on its own volition.

(Comnp. Ords. 1987, § 35.383(c))

Sec. 10-179. - Signs.

All owners, keepers or harborers of vicious animals within the City shall display in a

prominent place on their premises a sign, easily readable by the public, using the following words:
"Beware of Vicious Animal."

In addition, a similar sign is required to be posted on the kennel or pen of such

animal if the dog will not be confined exclusively indoors.

(Comnp. Ords, 1987, § 25,383(d))

Sec. 10-180, - Insurance.

All owners, keepers or harborers of vicious animals must provide proof to the City of public
liability insurance for a single incident amount of $100,000.00 for bodily injury to, or death of, any
person which may result from such animal. Such insurance policy shall provide that no
canceliation of the policy will be made unless 30 days' written notice is first given to the City Clerk.

about:blank ' 4/2/2018
0237b

N 97109 810T/7/¥ VOOIN £4q QIATHOTE

NV 8%:00: 1T T20T/S1/9 DS A4 QHATHOTY




RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSITION
Kentwood, MI Code of Ordinances Page 14 of 14

(Comp. Ords. 1987, § 35.383(e))

Sec. 10-181. - Identification photographs.

All owners, keepers or harborers of vicious animals must provide the City Clerk with two color
photographs, clearly showing the color and approximate size of the animal.

(Comp. Ords. 1987, § 35.383(f))

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY
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Chapter 50 - SPECIAL ASSESSMENTS
FOOTNOTE(S):
@3 Charter reference— Special assessments, 8 10.1 et seq.

“5) Cross reference— Any ordinance levying or imposing any special assessment saved from
repeal, § 1-11(10); administration, ch. 2; streets, sidewalks and other public places, ch. 54;

planning and miscellaneous restrictions, ch. 86.

Sec. 50-1. - Definitions.

The following words, terms and phrases, when used in this chapter, shall have the meanings
provided in this section, except where the context clearly indicates a different meaning:

Costincludes, when referring to the cost of any local public improvement, the cost of
services, plans, condemnation, spreading of rolls, notices, advertising, financing, construction and
legal fees and all other costs incidental to the making of such improvement, the special

assessments and the financing.

Local public improvementmeans any public improvement which is of such a nature as to
especially benefit any real property or properties within a district in the vicinity of such

improvement.

(Comp. Ords, 1987, % 12.101)

Cross reference— Definitions generally, § 1-2.

Sec. 50-2. - Authority to assess.

The whole cost, or any part thereof, of any local publicimprovement may be defrayed by
special assessment upon the lands especially benefitted by the improvement in the manner

provided in this chapter.

(Comp. Ords. 1987, 5 12,102)

Sec. 50-3. - Project initiation.

Proceedings for the making of local public improvements within the City may be commenced
by resolution of the City Commission. Such action may be requested by the filing with the City

Clerk of a petition signed by at least 50 percent of the owners of the property to be assessed for

about:blank 4/2/2018
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the improvement, requesting that the improvement be made and the cost be defrayed by special -
assessment upon the property benefitted, but such petition shall be advisory to the City

Commission only.

(Comp. Ords. 1987, § 12.103)

Sec. 50-4. - Report of City Clerk.

Before the City Commission shall consider the making of any local public improvement, it
shall be referred by resolution to the City Clerk, directing the City Clerk to prepare a report which
shall include necessary plans, profiles, specifications and detailed estimates of costs, an estimate
of the life of the improvement, a description of the assessment districts and such other pertinent
information as will permit the City Commission to decide the costs, extent and necessity of the
improvement proposed and what part, or proportion thereof, should be paid by special
assessments upon the property especially benefitted and what part, if any, shouid be paid by the
City at large. The City Commission shall not finally determine to proceed with the making of any
local public improvement until such report of the City Clerk has been filed, nor until after a public
hearing has been held by the City Commission for the purpose of hearing objections to the

making of such improvement.

(Comp. Ords. 1987, § 12.104)

Sec. 50-5. - Determination; notice of hearing,

After the City Clerk has presented the report required in_section 50-4 for making any local
public improvement as requested in the resolution of the City Commission, and the City
Commission has reviewed the report, a resolution may be tentatively passed, determining the
necessity of the improvement, setting forth the nature thereof, prescribing what part or
proportion of the cost of such improvement shall be paid by special assessment upon the
property especially benefitted, a determination of benefits received by affected properties and
what part, if any, shall be paid by the City at large, designating the limits of the special assessment
district to be affected, designating whether it is to be assessed according to frontage or other
benefits, placing the complete information on file in the office of the City Clerk, where it may be
found for examination, and directing the City Clerk to give notice of a public hearing on the
proposed improvement, at which time and place an opportunity will be given to interested

_ persons to be heard. Such notice shall be given by one publication in a newspaper published or
circulated within the City and by first class mail addressed to each owner of, or person interested

about:blank _ 4/2/2018
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in, the property to be assessed as shown by the last general tax assessment roll of the City. Such
publication and mailing is to be made at least ten full days prior to the date of the hearing. The
hearing required by this section may be held at any regular, adjourned or special meeting of the

City Commission.

(Comp. Ords. 1987, § 12.105)

Sec. 50-6. ~ Hearing.

At the public hearing on the proposed improvement, all persons interested shall be given an
opportunity to be heard, after which, the City Commission may modify the scope of the local
public improvement in such a manner as they shall deem to be in the best interest of the City as a
whole, provided that, if the amount of work is increased or ad_ditio ns are made to the district,

then another hearing shall be held pursuant to the notice prescribed in section 54-5. If the

NV 87:00:11 T2OZ/€1/9 DS A9 AIAIEDTY

determination of the City Commission is to proceed with the improvement, a resolution shall be
passed approving the necessary profiles, plans, specifications, assessment district and detailed
estimates of cost, determining the probable useful life of the improvement, and directing the
assessor to prepare a special assessment roll in accordance with the City Commission's
determination and report the special assessment roll to the City Commission for confirmation;
provided that, if, prior to the adoption of the resolution to proceed with the making of the public
improvement, written objections thereto have been filed by the owners of property in the district,
which, according to the City Clerk's report, will be required to bear more than 50 percent of the
cost thereof, or by a majority of the owners of property to be assessed, no resolution determining
to proceed with the improvement shall be adopted while such objections remain, except by the

affirmative vote of five members of the City Commission.,

{Comp. Ords, 1987, § 12.106)

Sec. 50-7. - Making special assessment roll.

The assessor shall make a special assessment roll of all lots and parcels of land within the
designated district benefitted by the proposed improvement and assess to each lot or parcel of
land the proportionate amount benefitted thereby. The amount spread in each case shall be

based upon the detailed estimate of the City Clerk as approved by the City Commission.

(Comp. Ords. 1987, § 12.107)

Wd 92-¥0-9 810C/v/v VOO Aq QIATADTT

Sec. 50-8. - Filing assessment roll.
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When the assessor shall have completed the assessment roll, he shall file it with the City Clerk

for presentation to the City Commission for review and certification by the City Commission.

(Comp, Ords. 1987, § 12,108)

Sec, 50-9. - Meeting to review special assessment roll,

Upon receipt of the special assessment roll, the City Commission by resolution shall accept
such assessment roll and order it to be filed in the office of the City Clerk for public examination,
shall fix the time and place the City Commission will meet to review such special assessment roll,
and direct the City Clerk to give notice of a public hearing for the purpose of affording an
opportunity for interested persons to be heard. Such notice shall be given by one publicationin a
newspaper published or circulated within the City and by first class mail addressed to each owner

NV 8+:00:11 220T/€1/9 OSIN A4Q AAATADTY

of, or person interested in, property to be assessed as shown by the last general tax assessment
roll of the City. Such publication and mailing is to be made at least ten full days prior to the date
of such hearing. The hearing required by this section may be held at any regular, adjourned or
special meeting of the City Commission. At such meeting, all interested persons or parties shall
present, in writing, their objections, if any, to the assessments against them. The assessor shall be

present at every meeting of the City Commission at which a special assessment is to be reviewed.

(Comp. Ords. 1987, § 12, 109)

Sec. 50-10. - Changes and corrections in special assessment roll.

The City Commission shall meet at the time and place designated for the review of such
special assessment roll, and at such meeting, or a proper adjournment thereof, shall consider all
objections thereto submitted in writing. The City Commission may correct such roll as to any
special assessment or description of any lot or parcel of land or other errors appearing therein, or
it may by resolution annul such assessment roll and direct that new proceedings be instituted.
The same proceedings shall be followed in the making of the new roll as in the making of the
original roll. If, after hearing all objections and making a record of such changes as the City
Commission deems justified, the City Commission determines that it is satisfied with the special
assessment roll and that assessments are in proportion to benefits received, it shall thereupon
pass a resolution reciting such determinations, confirming such roll, placing it on file in the office

of the clerk and directing the clerk to attach his warrant to a certified copy thereof within ten

N 9T:#0:9 810Z/v/y VOO 49 QAATADTY

days, therein commanding the assessor to spread, and the treasurer to collect, the various sums

and amounts appearing thereon as directed by the City Commission. Such roll shall have the date

about:blank ’ 4/2/2018
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of confirmation endorsed thereon:aj

(Comp. Ords. 1987, § 12.110)

Sec. 50-11. - Due date.

All special assessments, except such installments thereof as the City Commission shall make
payable at a future time as provided in this chapter, shall be due and payable upon confirmation

of the special assessment roll.

(Comp. Ords. 1987, 5 12.111)

Sec. 50-12. - Payments,

(a) The City Commission may provide for the payment of special assessments in
annual installments. Such annual instaliments shall not exceed 20 in number, and
the first installment shall be due upon confirmation of the roll or on such date as

the City Commission may determine.

(b) Interest shall be charged on all deferred instaliments at a rate equal to the project
bond interest rate, plus one percentage point; or in the case that a bond is not sold
for the project, then, a rate equal to one percentage point over the prime rate in
effect as stated in the Wall Street jou rnal_ on the date the roll is confirmed,
commencing on the due date of the first installment and payable on the due date
of the first instaliment and payable on the due date of each subsequent
installment; the full amount of all or any deferred instaliments, with interest
accrued thereon to the date of payment thereof.

(c) If the full assessment or the first installment thereof shall be due upon
confirmation, each property owner shall have 60 days from the date of
confirmation to pay the full amount of such assessment or the full amount of any
instaliments, without interest or penalty. Following the 60-day period, the
assessment or first installment shall, if unpaid, be considered as delinquent and
the same penalties shall be collected on such unpaid assessments or first
installments as are provided in the City Charter to be collected on delinquent

general City taxes,

(d)

about:blank 4/2/2018
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Deferred installments shall be collected without penalty until 60 days after the due
date thereof, after which time, such instaliments shall be considered as delinquent
and such penalties on such installments shall be collected as are provided in the

City Charter to be collected on delinquent general City taxes.
(e) After the City Commission has confirmed the roll, the City Treasurer shall notify by

mail each property owner on such roll that such roll has been filed, stating the
amount assessed and the terms of payment. Failure on the part of the City
Treasurer to give such notice or of such owner to receive such notice shall not
invalidate any special assessment roll of the City or any assessment, nor excuse

the payment of interest or penalties.
(Comp. Ordss, 1987, 512.112)

Sec. 50-13. - Creation of lien.

Special assessments and all interest, penalties and charges thereon from the date of
confirmation of the roll-shall become a personal obligation to the City from the persons to whom
they are assessed, and, until paid, shall be and remain a lien upon the property assessed, of the
same character and effect as the lien created by general law for county and school taxes and by
the City Charter for City taxes, and the lands upon which such amounts are a lien shall be subject
to sale the same as are lands upon which delinquent City taxes constitute a lien. In addition to the
procedures established in section 54-12 for the coliection of special assessments levied against
property, the City may recover such amounts in a suit in any court of competent jurisdiction. In
any such suit, the confirmed special assessment roll upon which the special assessment
concerned appears shall be prima facie evidence of the existence of the special assessment, of
the regularity of the proceedings in making the special assessment and of the right of the City to

recover judgment therefor.

(Comp. Ords. 1987, 5 12.113)

Sec. 50-14. - Additional assessments; refunds.

The City Clerk shall, within 60 days after the completion of each local public improvement,
compile the actual cost thereof and certify such cost to the City Commission. When any special
assessment roll shall prove insufficient to meet the cost of the improvement for which it was
made, the City Commission may make an additional pro rata assessment; provided, however, that
no property shall be assessed in excess of benefits received. The excess by which any special |

assessment proves farger than the actual cost of the improvement and expenses incidental

about:blank 4/2/2018
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thereto may be placed in the general fund of the City if such excess is less than five percent of the
total amount of the assessment roll, but should the assessment prove larger than such amount
by five percent or more, the entire excess shall be refunded on a pro rata basis to the owners of
the property assessed. Such refund shall be made by credit against future unpaid installments to
the extent such installments then exist and the balance of such refund shall be in cash. No
refunds may be made which contravene the provisions of outstanding evidence of indebtedness

secured, in whole or in part, by such special assessment.

(Comp. Ords, 1987, 5§ 12.114)

Sec. 50-15. - Additional procedures.

In any case where the provisions of this chapter may prove to be insufficient to fully carry out

NV 8+:00:11 22T0T/€1/9 OSIN AQ AAATADTY

the making of any special assessment, the City Commission shall provide by ordinance any
additional steps or procedures required.

(Comp. Ords. 1987, § 12.115)

Sec. 50-16. - Reassessment for benefits.

Whenever the City Commission shall deem any special assessment invalid or defective for any
~ reason whatsoeve'r, or if any court of competent jurisdiction shall have adjudged such assessment
to be illegal for any reason whatsoever, in whole or in part, the City Commission shall have the
power to cause a new assessment to be made for the same purpose for which the former
assessment was made, whether the improvement, or any part thereof, has been completed and
whether or not any part of the assessment has been collected. All proceedings on such
reassessment and for the collection thereof shall be made in the manner as provided for the
original assessment. If any portion of the original assessment shall have been collected and not
refunded, it shall be applied upon the reassessment and the reassessment shall, to that extent,
be deemed satisfied. If more than the amount reassessed shall have been collected, the balance
shall be refunded to the person making such payment.

(Comp. Ords. 1987, § 12.118)

Sec. 50-17. - Combination of projects.

The City Commission may combine several districts into one project for the purpose of

Nd 9T:+0:9 8107/7/¥ VOIIN 49 QIATHOHT

effecting a savings in the costs; provided, however, that for each district, there shall be

established separate funds and accounts to cover the cost thereof.

about:blank 41212018
0245b




RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSITION

Kentwood, MI Code of Ordinances Page 8 of 9

(Comp. Ords. 1987, § 12,119)

Sec. 50-18. - Postponement of payment due to impoverishment.

The City Commission may provide that any person who, in the opinion of the assessor and
City Commission, by reason of poverty, is unable to contribute toward the cost of making a public
improvement, by special assessment, may execute to the City an instrument creating a lien for the
benefit of the City on all or any part of the real property owned by him and benefitted by any
public improvement, which lien will mature and be effective from and after the execution of such
instrument shall be recorded with the register of deeds of the county and.shall not be discharged
or released until the terms thereof are met in full. The City Commission shall establish the

procedure for maki'ng this section effective.

(Comp. Ords. 1987, § 12.120)

Sec. 50-19. - Single lot special assessments.

'(a) Report to commission. When the City incurs an expense for or in respect to any
single lot or parcel, which expense is chargeable aga’inst the lot or parcel pursuant
to law and is not otherwise to be prorated among several lots or parcels in a
special assessment district, the amount of labor and material, or any other
applicable expense, with a description of the lot or parcel for which the expense
was incurred, and the name of the owner, if known, shall be reported to the City
Commission. '

(b) Determination of City Commission. After reviewing the report, the City Commission
may determine by resolution what amount or part of such expense will be charged
and the premises upon which the charge will be levied asa special assessment. By
resolution, the City Commission will determine the number of instaliments in
which the assessment may be paid, determine the rate of interest to be chérged, ,
designate the premises upon which the special assessment may be levied and
direct the preparation of a special assessment roll in accordance with the City
Commission's determination. As the City Commission deems expedient, it may
require that notice of the assessments be given to each owner of or party in
interest in the property to be assessed whose name appears upon the last local tax

assessment records, by mailing by first-class mail addressed to such owner or

about:blank 4{2/2018
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party at the address shown on the tax records which notice shall also advise the
owner{s) or party(ies) in interest of any hearing scheduled pursuant to subsection
50-19(d).
() Certificate of roll. When the assessment roll has been completed, it shall be filed
with the City Clerk who will present it to the City Commission.

(d) Resolution; notice of hearing. After the special assessment roll is filed in the office
of the City Clerk, the City Commission shall, by resolution, fix the time and place
when it will review the roll, which meeting shall not be less than ten days after
notice of the time and place has been mailed to the owner of or party in interestin
the property to be assessed, whose name appears on the last City tax assessment

- records in accordance with state law.

(e) Odbjections to roll. Any person deeming himself aggrieved by the special

NV 8+:00:11 T2T0T/€1/9 DOSIN AQ AAATADTY

assessrnent roll may file his objections and protest in writing with the City Clerk at
or prior to the time of hearing, which objections shall specify how he is aggrieved.
If the objections are timely and properly filed, the objecting person's appearance in
person is not required at the hearing,

(f) Review of ro/l. The City Commission shall meet and review the special assessment
roll at the time and place appointed or an adjourned date and shall consider any
objections. The City Commission may correct the roll as to any assessment or
description of any lot or parcel of land or other errors. Any changes made in the

roll shall be noted in the minutes.

(8) Confirmation of rofl, After the hearing, the City Commission may confirm such

(Ord, No. 5-08, § 1, 3-28-2008)
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“YOU CAN’T DO THAT!”

What Is a deed restriction? Is a deed restriction the same as a restrictive ARCHIVED

covenant, covenant, or plat restriction? In genetal, all of those words and phrases PUBLICATIONS
Involve the same concept. | will refet to all of those restrictions in this article

collectively as "deed restrictions.”

Deed restrictions are rules and regulations that govern one or more lots or > APPELLATE CASES
parcels of land. Deed restrictions “bind" land. Typlcally, a deed restriction is

created in a document that is recorded with the county register of deeds records = MUNICIPAL ARTICLES
where the property Is located. Most deed restrictions are permanent and “run with > PRESENTATIONS

the land;" that Is, they generally bind all current and future owners of the lot or > RIPARIAN/WATER LAW
parcels Involved.
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Deed restrictions can only be created with the written consent of the owner of the
lot or parcels involved at the time the deed restrictions are created. In most
cases, deed restrictions constitute a comprehensive set of regulations Imposed
by a land developer when creating a plat (sometimes called a subdivision),
condominium development, multi-parcel land division, or other development.
However, any property owner can impose deed restrictions on one lot or
numerous parcels of land owned by that Individual before the lot or parcels of
land are sold to third partles.

In most cases, deed restrictions are negative or restraints on the use of land
(“Thou shatt not...."). Typlcal deed restriction regulations include prohibitions on
mobile homes, junk, commercial or business activities in a residential area,
dwellings under a certain size, further dividing the lot involved, multi-family use,
nulsances, farm animals, or large pole barns. Other deed restrictions can be
“posiltive;" for example, deed restrictions thaf indicate that a property can be used
for horses, home occupations, or farming. Still other deed restrictions are
relatively “neutral;” for example, the setting up of a mandatory property owners
assoclation and the Imposition of annual dues or assessments.

The overwhelming maljority of properties in Michigan are not subject to any deed
restrictions. Deed restrictions are private contractual matters that bind real estate.
If none of the prior owners of the lot or properties involved Imposed any deed
restrictions, they do not exist. Prior to buying any property, a prospective
purchaser should obtain either a title search or title Insurance commitment by a
reputable title insurance company in order to determine whether the property at
issue Is subject to deed restrictions, and If so, the nature of the deed restrictions
involved,
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In general, deed restrictions are enforceable in Michigan. See Bloomfield Estates
Improvement Ass'n, Inc v City of Birmingham, 479 Mich 206 (2007); Rofe v
Robinson (on Second Remand), 126 Mich App 157 (1983); Terrien v Zwit, 467
Mich 56 (2002). Furthermore, the penalty for violating deed restrictions can be
quite severe. On occaslon, the Michigan courts have ordered that dwellings or
buildings be torn down that do not comply with mandatory setbacks or other deed
restrictions. See Webb v Smith (After Second Remand), 224 Mich App 203 (207);
Bloomfield Estates Improvement Ass'n, Inc v Gity of Birmingham, 479 Mich 206
(2007); Thom v Palushaj (unpublished decision by the Michigan Court of Appeals
dafed February 12, 2012—Case No, 301568).

In general, deed restrictions protect property owners and property values. If you
are purchasing property in a deed restricted development or community, the deed
restrictions represent somewhat of a guarantee that certain matters will not oceur,
As with any contract, however, deed restrictions are not infalllble,

Even a non-developer property owner who is splitting a parce| into several lots for
sale or Is selling a ot next to the landowner’s dwelling may want to consider
imposing deed restrictions on any lots or properties sold (particularly if the
landowner Intends to keep one or more of the adjolning lots or lots in the area).
Far example, If you are going to sell the parcel next to the (ot with your dwelling
(which you will keep), you may want to consider imposing certain deed
restrictions on the lot to be sold (for example, that the lot to be sold cannot have a
mobile home located thereon, there can be no barking dogs, and no commerclal
or business uses will be allowed to occur thereon), Anyone seeking to impose
deed restrictions on any property should retain the services of an experienced
real estate attornay,

Common deed restrictions can regulate the following areas:

Types of housing

Single-family residentlal dwellings only

Proper usage of the waterfront

Setbacks

Minimum house size

Maximuin accessory bullding size

Prohibition on selling or transferring propenty to governmental units the public use
Easements and usage of easements

Property owners association

Dues or annual assessments

No nuisances

Limits on pets

Architectural rules (and mandatory review and approval of all structures by a
committee)

No livestock

No further splits or land divisions

No outdoor storage of junk, RV's, trailers, etc.

Page 3 of 5
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Required building exterior materlals
Mandatory compliance with local government zoning regulations and bullding
codes

‘A common misperception among laypeople is that if a deed restriction s not
stated or referenced in the deed to land that you purchase, even if there was an
earlier deed restriction binding the land, it will no longer be applicable to you. That
is Incorrect. Once a deed restriction is propetly recorded, It remains in the “chain
of title" for the property involved forever (or untll the time limlt specified in the
deed restriction), regardless of whether or not later deeds to the property mention
or reference the deed restriction. In some cases, deed restrictions can lle dormant
and unknown far years regarding one or more properties, but could potentially still
be enforceable,

Deed restrictions are a serious matter. They can either help protect one’s real
estate or prove to be a nightmare when they prevent another person from using
their land the way they desire,

By Ciifford H. Bloom, Esq., Bioom Sluggett Morgan, P.C., Grand Rapids,

Michigan
Comments (0) | Trackbacks (0} | Permalink

Comments

Post has no comments.

Post a Comment

Name (aplianal)

L |

Website (optianal)

[ ]

Email Address (optional)

[ |

Enter Ward Verification in box below

I |

Page 4 of §

7/11/2019

0251b

NV 8+:00:11 220T/€1/9 OSIN A4Q AAATADTY



RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSI

Example Deed Restriction Template

THIS DEED RESTRICTION is made this day of PR
date month year
by ,
name
street address city/town
County, New Hampshire,
county zip code

(hereinafter referred to as the “Grantor”, which includes the plural of the word where the
context requires, and shall, unless the context clearly indicates otherwise, include the
Grantor’s heirs, administrators, legal representatives, devisees, successors, and assigns)
and hereby imposes the following deed restrictions on those lots specified herein and as
described on a plan entitled,

name of plan _
dated , consisting of sheets, by
date #
survey/engineering firm
recorded at Book # Page # at the

county
County Registry of Deeds (hereinafter referred to as the “Plan”), as follows:

Select one or more as appropriate:
Natural buffer conservation area
Wetland buffer conservation area
Critical habitat protection area
Open space area
Limited fertilizer application area
Limited insecticide and/or herbicide application area
Limited road salt application area
Other

To all lots which contain
enter designated area from above
as referred to on the Plan, and marked with permanent survey monuments on each lot:

That within the ,
enter designated area from above
which consists of a designated area on said plan, the following restrictions apply:

0252b

NV 8+:00:11 220T/€1/9 OSIN AQ AAAIDTY



RESPONSE TO DEFS MOTION FOR SUMMARY DISPOSITION

Select one or more as appropriate:

Removal of vegetation is prohibited, except for removal of dead, diseased, or invasive
species.

Fertilizer application is prohibited except for fertilizer that contains nomorethan %
of phosphorus and % of nitrogen by weight. Fertilizer shall be applied no more than
once in the spring and once in the fall at an application rate not to exceed Ibs/acre.
Fertilizer application is prohibited.

Insecticide and/or Herbicide application is prohibited or limited as follows:

Use of road salt shall be minimized as follows:

Other (specify)

Include if appropriate:

To all lots which contain on lot best management practices (BMPs) as referred to on the
Plan, including, but not limited to rain gardens, bioretention areas, vegetated swales, or
other management practices intended to retain and treat stormwater runoff:

The Grantor acknowledges and agrees to:

Assume responsibility for proper maintenance of stormwater quality best management
practices.

Perform maintenance and inspection of best management practices, not less than once
annually in accordance with NHDES approved planof (date).

Retain written proof that the inspection and maintenance were performed, with said proof
being retained for a period of not less than five (5) calendar years and provided to
NHDES upon request.

This deed restriction shall run with the land and shall be binding upon the Grantor,
tenants and any subsequent owners and tenants, their successors, heirs or assigns. Any
lease of said specific parcels shall be subject to this restriction.

The above represent enforceable conditions established by the New Hampshire
Department of Environmental Services that are necessary to meet NH Surface Water
Quality Standards. These conditions are intended to be complied with in perpetuity.

0253b
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IN WITNESS WHEREOF, I hereby set my hand this day of
date
month year
GRANTOR:
By:
Witness to Grantor representative name, title
Duly Authorized
STATE OF NEW HAMPSHIRE
County of
On this day of , , before me _
date month year
, the undersigned officer,
name of notary public
personally appeared _, who
representative name
acknowledged himself/herself to be the of
representative title

, and that he, as such

grantor name
, being so authorized to do so,

representative title
executed the foregoing instrument for the purposes contained therein.

In witness whereof, I have set my hand and official seal.

Notary signature

Commission Expiration Date: enter notary name and date
(Seal)
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