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If this opinion indicates that it is “FOR PUBLICATION, " it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN, UNPUBLISHED
October 04, 2024
Plaintiff-Appellee, 2:01 PM
v No. 365184
Ingham Circuit Court
EVAN TAYLOR ARMOGEDA, LC No. 21-000260-FC

Defendant-Appellant.

Before: BORRELLO, P.J., and MURRAY and LETICA, JJ.
PER CURIAM.

Defendant appeals by right his convictions of, and sentences for, assault with intent to
murder, MCL 750.83, carrying a dangerous weapon with unlawful intent, MCL 750.226, and third-
degree fleeing and eluding, MCL 257.602a(3). The trial court sentenced defendant to serve
concurrent prison terms of 360 months (30 years) to 600 months (50 years) for the assault
conviction, 22 to 60 months (5 years) for the weapons conviction, and 12 to 60 months for the
fleeing-and-eluding conviction. For the reasons set forth in this opinion, we affirm defendant’s
convictions, but remand to the trial court to conduct a hearing to determine the proper assessment
of Prior Record Variable 2 (PRV 2) and other relief as outlined in this opinion.

I. BACKGROUND

Defendant was convicted of stabbing Zackary Wickizer, an acquaintance of his ex-
girlfriend, Abby O’Connor. O’Connor had informed defendant that she was pregnant with his
child. Defendant moved from California to Michigan in November 2020 to pursue a relationship
with O’Connor. O’Connor testified that by December 2020, she told defendant that she did not
want to be in a relationship with him but that he could still be involved in their child’s life. In the
weeks leading up to the crime on January 11, 2021, defendant communicated multiple times with
O’Connor, primarily through text messages. Defendant also showed up uninvited at O’Connor’s
residence, expressing resistance to the breakup and a desire to co-parent the expected child. Close
to the time of the attack, Wickizer sent defendant a message showing himself with O’Connor and
using kissing-face symbols, although Wickizer denied having a romantic relationship with
O’Connor.
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According to trial testimony, on the day of the stabbing, defendant sent messages to
Wickizer threatening to fight him, and arrived at O’Connor’s in the evening with a knife.
Defendant parked behind a vehicle containing friends who were visiting O’ Connor and Wickizer,
walked up to Wickizer, who was talking to the occupants of the vehicle, with the knife concealed
behind him. Defendant struck Wickizer without speaking and pulled his body onto the knife.
Defendant quickly fled the scene and discarded the knife, but was soon arrested. Wickizer survived
the attack after emergency surgery. Five people at O’Connor’s residence witnessed the crime, and
multiple security cameras recorded it. The defense was that defendant acted out of spontaneous
emotional distress and did not intend to murder Wickizer.

Defendant raised several arguments on appeal. First, defendant argues that the visiting
judge presiding at his trial was unconstitutionally assigned to that position. Second, defendant
claims that the trial court improperly excluded evidence of defendant’s emotional state as it related
to his relationship with his father. Finally, defendant argues that resentencing is required because
the trial court sentenced him using an inaccurate sentencing guidelines range. While we do not
find merit in any of these appellate claims, we agree with defendant that the trial court must
establish the correct assessments for PRV 2 and OV 12 on the record, adjust the operable
guidelines sentencing range accordingly, and correct the presentence investigation report (PSIR)
to reflect those adjustments.

II. STANDARDS OF REVIEW

This Court reviews a trial court’s decision to grant or deny a motion for a new trial for an
abuse of discretion. People v Muniz, 343 Mich App 437, 441; 997 NW2d 325 (2022). Likewise,
a trial court’s denial of a motion for resentencing. See People v Divietri, 206 Mich App 61, 66;
520 NW2d 643 (1994). A court abuses its discretion when it chooses an outcome that is not within
the range of principled outcomes. People v Orlewicz, 293 Mich App 96, 100; 809 NW2d 194
(2011). However, to the extent that a motion for resentencing was based on an issue of law, review
is de novo. See People v Latham, 334 Mich App 501, 505; 965 NW2d 248 (2020). This Court
reviews a trial court’s evidentiary decisions for an abuse of discretion. People v Martzke, 251
Mich App 282, 286; 651 NW2d 490 (2002). This Court reviews “the constitutional question
whether a defendant was denied the constitutional right to present a defense™ de novo. People v
Kurr, 253 Mich App 317, 327; 654 NW2d 651 (2002).

However, unpreserved claims are reviewed for plain error affecting substantial rights.
People v Carines, 460 Mich 750, 763; 597 NW2d 130 (1999). Reversal is warranted only if the
plain error resulted in the conviction of an innocent defendant, or if “the error seriously affected
the fairness, integrity, or public reputation of judicial proceedings independent of the defendant’s
innocence.” Id.

III. VISITING JUDGE

Defendant argues that the Michigan Supreme Court, through the State Court
Administrative Office, lacked the authority to assign the defendant’s presiding judge because the
assignment violated the Michigan Constitution. Defendant’s primary argument is that the
assignment of the visiting judge created a new judicial seat because it carried a four-year term,
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renewable annually, that could properly be filled only by election or gubernatorial appointment
rather than by assignment.

The Michigan Constitution provides as follows:

A vacancy shall occur in the office of judge of any court of record or in the
district court by death, removal, resignation or vacating of the office, and such
vacancy shall be filled by appointment by the governor. The person appointed by
the governor shall hold office until 12 noon of the first day of January next
succeeding the first general election held after the vacancy occurs, at which election
a successor shall be elected for the remainder of the unexpired term. Whenever a
new office of judge in a court of record, or the district court, is created by law, it
shall be filled by election as provided by law. The Supreme Court may authorize
persons who have been elected and served as judges to perform judicial duties for
limited periods or specific assignments. [Const 1963, art 6, § 23.]

This provision plainly sets forth the procedures for filling vacancies or new judicial seats, as well
as for “specific assignments” of judges “for limited periods.”

Defendant argues that because there was no vacancy or new judicial seat created in the
Ingham County Circuit Court, assigning a judge to that court was a constitutional violation to clear
a backlog of cases. This argument was rejected by this Court in People v Sardy, 216 Mich App
111; 549 NW2d 23 (1996), wherein we rejected a defendant’s argument that Const 1963, art 6,
§ 23 “restricts the authority of the Supreme Court to appoint visiting judges to only those situations
in which a vacancy occurs in the office to which the judge is appointed,” and therefore that “the
visiting judge in the case at bar was improperly appointed because no such vacancy existed.”
Sardy, 216 Mich App at 117. In rejecting the argument, this Court noted that an earlier version of
that constitutional provision “did restrict the Supreme Court’s authority to appoint visiting judges
to the filling of a vacancy until a successor judge was elected and qualified,” but that restriction
was omitted from the current version, indicating an “intent to broaden the use of visiting judges,”
and we concluded that the Supreme Court now had the general authority to “authoriz[e] the
appointment of visiting judges ‘to perform judicial duties for limited periods or specific
assignments.” ” Id. Here, the order assigning defendant’s visiting judge, David L. Jordon, states
that it did so as part of an effort to relieve the “significant backlog in pending criminal trials caused
by the prolonged COVID-19 pandemic.”

Defendant further argues that the assignment of a visiting judge for years violates the
requirement that such assignments be for “limited periods.” However, the constitutional provision
includes no time limitation other than “limited periods,” and apparently, no statute or case law
defines “limited period” for this purpose. Further, in People v Fleming 185 Mich App 270, 274-
276; 460 NW2d 602 (1990), this Court affirmed the Michigan Supreme Court’s assignment of
visiting judges to open-ended terms. Thus, defendant has not demonstrated that the assignment of
the visiting judge presiding over his case was contrary to the constitution, or otherwise not
authorized by law.
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Defendant further argues that the assignment of a visiting judge when there is no vacancy
on the court violates the separation of powers doctrine. The separation of powers doctrine is
expressed in Const 1963, art 3, § 2, as follows: “The powers of government are divided into three
branches: legislative, executive and judicial. No person exercising powers of one branch shall
exercise powers properly belonging to another branch except as expressly provided in this
constitution.” The legislative power for the state is reserved to the two houses composing the
Legislature as follows: “Except to the extent limited or abrogated by article IV, section 6 or article
V, section 2, the legislative power of the State of Michigan is vested in a senate and a house of
representatives.” Const 1963, art4, § 1.

Defendant argues that “by creating and filling the newly created position in the sole
discretion of the judiciary, Ingham County violated the separation of powers doctrine because the
filling of a new position is left exclusively to the election by the citizens of the county or the
temporary appointment to a vacated judicial seat by governmental (Executive) appointment.”
However, the Supreme Court “has exclusive rulemaking authority with respect to matters of
practice and procedure for the administration of our state’s courts.” People v Watkins, 277 Mich
App 358, 363; 745 NW2d 149 (2007)." Further, MCL 600.219 provides as follows:

The [Michigan] [S]upreme [Clourt has a general superintending control
over all inferior courts and tribunals. The [SJupreme [CJourt has the authority to
issue any writs, directives, and mandates that it judges necessary and expedient to
effectuate its determinations and to take any action it deems proper to facilitate the
proper administration of justice.

See also Const 1963, art 6, § 4 (granting the Supreme Court “general superintending control over
all courts™). Additionally, MCR 8.110(C)(3)(g) authorized the chief judge of the Ingham Circuit
Court to exercise “administrative superintending power and control” to “request assignments of
visiting judges and direct the assignment of matters to the visiting judges.” According to the clear
language of the Michigan Constitution of 1963, Article 6, Section 23, visiting judges can be used
broadly to provide judicial services for limited periods. Defendant’s claim that his judge was
assigned to a newly created position is an inaccurate description as it disregards the explicit
authority of the Michigan Supreme Court to assign visiting judges for specific purposes, such as
reducing COVID-19-related docket congestion, for specified periods.

IV. EVIDENCE

Defendant argues that evidence of his lack of a relationship with his father and how it
affected his behavior was erroneously excluded from his trial. Defendant believes that this error
violated his fundamental right to present a defense, pointing to instances during where the trial
court denied defendant attempts to offer evidence regarding his emotional state.

! See also Const 1963, art 6, § 5 (“The supreme court shall by general rules establish, modify,
amend and simplify the practice and procedure in all courts of this state.”).
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During trial, defense counsel asked defendant’s aunt, Kathleen Boss, “We learned earlier
in the trial that [defendant’s] father was absent from his life after he was born. Is that true?” The
prosecuting attorney objected, and the trial court sustained the objection on grounds of relevance.
Additionally, while testifying about defendant’s hopes for moving to Michigan, Boss stated that
“he was excited to be able to be a dad himself and do a better job than what his father had done
with him and how he was raised,” which the trial court struck from the record as irrelevant.

The United States Constitution gives criminal defendants the right “to present a complete
defense.” People v King, 297 Mich App 465, 473; 824 NW2d 258 (2012). “Few rights are more
fundamental than that of an accused to present evidence in his . . . own defense.” People v Unger,
278 Mich App 210, 249; 749 NW2d 272 (2008). A “fundamental element of due process” is the
right to present the defendant’s version of events through witnesses. Washington v Texas, 388 US
14, 18-19; 87 S Ct 1920; 18 L Ed 2d 1019 (1967). However, the right to present a defense is “not
unlimited and is subject to reasonable restrictions.” King, 297 Mich App at 473-474. A defense
“must still comply with established rules of procedure and evidence designed to assure both
fairness and reliability in the ascertainment of guilt and innocence.” Id. at 474 (quotation marks
and citation omitted). The right to present a defense is thus limited “to relevant and admissible
evidence.” People v Solloway, 316 Mich App 174, 198; 891 NW2d 255 (2016).

“Generally, all relevant evidence is admissible at trial.” People v Aldrich, 246 Mich App
101, 114; 631 NW2d 67 (2001). See also MRE 402. Evidence is relevant if it has “any tendency
to make the existence of any fact that is of consequence to the determination of the action more
probable or less probable than it would be without the evidence.” MRE 401. “Under this broad
definition,” evidence that is useful in shedding light on any material point is admissible. Aldrich,
246 Mich App at 114. To be considered material, evidence does not necessarily have to relate to
an element of the charged crime or an applicable defense. People v Brooks, 453 Mich 511, 518;
557 NW2d 106 (1996). Rather, the “relationship of the elements of the charge, the theories of
admissibility, and the defenses asserted governs what is relevant and material.” People v Yost, 278
Mich App 341, 403; 749 NW2d 753 (2008) (quotation marks and citation omitted).

Defendant argues that Boss’s testimony regarding the lack of a healthy relationship
between defendant and his father was relevant to defendant’s theory that he did not intend to kill
Wickizer, but was acting out of his emotional distress at the prospect of being excluded from caring
for his child with O’Connor.

However, the record makes clear that the trial court provided the jury with appropriate
instructions regarding defendant’s emotional state as a potential mitigating factor in determining
his intent. This included clarifying that defendant could only be found guilty of assault with intent
to commit murder if he would have met the intent requirement for murder had the victim died.
The court also explained that acting on “emotional excitement to the point that an ordinary person
might have acted on impulse without thinking twice” did not meet that standard.

O’Connor testified that she told defendant that she was pregnant in December 2020, after
defendant moved to Michigan in November 2020, and that she consistently communicated to
defendant that she did not want to be involved with him but that he could be a part of the child’s
life, and that account was supported by evidence of text messages she sent to defendant in the two
days before the assault. Defendant testified that O’Connor had not always been supportive of his
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involvement in their child’s life, but eventually communicated that he could have access to the
child. Defendant further testified that Wickizer communicated to him that he was planning on
raising the baby with O’Connor, and that he felt “betrayed” and “devastated” by Wickizer’s
relationship with O’Connor.

Wickizer denied communicating that he was dating O’Connor or offering to help with the
child, and no messages were admitted suggesting that Wickizer wanted to be involved with the
anticipated child. Wickizer testified that he was not in a romantic relationship with O’Connor, but
admitted that he sent defendant the message showing Wickizer with O’Connor and a “’kissing face”
character because he was angry over defendant’s messages to O’Connor. Wickizer stated that
defendant sent messages asserting his refusal to allow Wickizer to raise his child, and threatening
to fight Wickizer.

Defendant stated that he was “falling apart from the inside out,” and that the emotional
intensity of fighting with O’Connor on the phone for the three weeks up to the day of the attack
produced a state of “mental chaos,” with “debilitating” anxiety and depression. Defendant’s
friend, Ashley Pfister, testified that defendant was having “a nervous breakdown’ on the evening
of the attack, and had been upset for about two weeks from communications with O’Connor.

We conclude that it was not an abuse of discretion to exclude Boss’s testimony that
defendant did not have a good relationship with his father, and was excited for the opportunity to
be active with a child because there was no link between the excluded testimony from Boss and
any acute emotional state that might have compelled defendant to attack Wickizer. Boss’s
testimony about defendant’s aspirations as a result of childhood deprivation did not provide
information about defendant’s emotional state at the time of his attack. Defendant’s distress at the
prospect of not having the opportunity to co-parent his expected child with O’Connor was not
implicated by Boss’s excluded testimony, and the excluded testimony did not provide information
about whether defendant’s emotional state on January 11, 2021, compelled him to attack Wickizer.

Alternatively, an evidentiary error does not merit reversal in a criminal case unless it
appears “more probable than not that the error was outcome determinative.” People v Lukity, 460
Mich 484, 495-496; 596 NW2d 607 (1999). Defendant cannot prove that excluding Boss’s
testimony significantly impacted the trial’s outcome. Boss’s testimony about defendant’s absent
father and its impact would have been redundant, as similar testimony was already provided by
the defendant and O’Connor. Additionally, the objection to the question about defendant’s
relationship with his father was overruled, allowing defendant to answer and provide evidence to
the jury. Therefore, the jury did hear about the impact of defendant’s absent father without any
interference from the trial court.

Although cited by neither party, another such instance occurred when O’Connor was asked
on cross-examination, “How would you describe [defendant’s] upbringing,” the trial court
overruled the prosecuting attorney’s objection, and O’Connor testified that defendant had an
adverse relationship with his father.

Additionally, as noted, defendant was allowed to freely describe his emotional state
preceding the attack, including feeling “betrayed” and “devastated” by Wickizer’s relationship
with O’Connor, that he was “falling apart from the inside out,” and in a state of “mental chaos,”
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with “debilitating” anxiety and depression after weeks of emotional wrangling with O’Connor. As
also noted, Pfister testified that defendant was upset, even having “a nervous breakdown,” for
about two weeks from his interactions with O’Connor. Thus, defendant’s emotional state at the
time of his crime was fully presented and explored, leaving the jury informed of the antecedents
of the distress, mainly O’Connor’s leaving defendant while reportedly pregnant, and Wickizer’s
support of her, and including how lingering attachment issues from an absent father contributed to
defendant’s psychological state, despite the limitations on Boss’s testimony.

Defense counsel extensively argued in closing that defendant did not intend to kill
Wickizer, but acted because of his agitated state. The argument included that defendant’s distress
resulted partly from his childhood experience, which exacerbated his urgent desire to parent any
child that he had with O’Connor. Defense counsel made the case that impending fatherhood
overwhelmed defendant: “I failed as a father with my son. I’ve done the best I can with my
daughter. And I didn’t want to lose another opportunity. This is what was driving him . . .. It was
based on emotion. He didn’t plan to murder this man, premeditated.” Defense counsel closed by
arguing that the jury could not properly find defendant guilty because of the mitigating
circumstance of his emotional impairment.

Defendant argued that his emotional state at the time, including his difficult childhood and
his hopes for parenthood, affected his intent to kill.

The trial court’s decision to limit testimony about defendant’s relationship with his father
was correct and did not prevent the defendant from presenting his defense. Accordingly, defendant
is not entitled to relief on this issue.

V. SENTENCING

“A defendant is entitled to be sentenced by a trial court on the basis of accurate
information.” People v Francisco, 474 Mich 82, 88; 711 NW2d 44 (2006). “[ A] sentence is invalid
if it is based on inaccurate information.” People v Miles, 454 Mich 90, 96; 559 NW2d 299 (1997).
At issue in this case is the assessment of PRV 2, which concerns “prior low severity felony
convictions,” MCL 777.52(1), and was initially assessed at 30 points for “4 or more prior low
severity felony convictions.” MCL 777.52(1)(a). With that score, the guidelines range for
defendant’s minimum sentence for his assault conviction was 270 to 450 months, and the minimum
sentence imposed, 360 months, fell within that range.

The (PSIR) included defendant’s 31 prior convictions in California, four of which were
felonies, based on information from the defendant, district court proceedings, and the Law
Enforcement Information Network (LEIN). However, during the hearing on the posttrial motions,
both parties agreed that the state of California had reclassified some of those felonies as
misdemeanors. Defendant argued, based on California’s registers of actions, that he had no prior
felony convictions, while the prosecution argued, based on a LEIN report, that three of the
convictions listed on the PSIR remained felonies.

With no low-severity felony convictions, as asserted by defendant, no points could be
assessed for PRV 2, MCL 777.52(1)(e), and the guidelines range would be 171 to 285 months.
With the three low-severity felony convictions, as asserted by the prosecution, 20 points could be

40a

NV 0€:$7:01 STOT/S1/9 OSIN AQ AIATADTY



assessed for PRV 2, MCL 777.52(1)(b), and the guidelines range would be 225 to 375 months.
Either calculation thus produced a lesser range than the 270 to 450 months before the sentencing
court.

The trial court noted that the parties “are in agreement” that the “first reduction of
guidelines, if the people are arguing for between 225 and 275 [sic, 375], and the other one would
have been 171 to 285,” but denied the motion for resentencing even if considering a reduced
guidelines range.

When imposing a sentence, a court must consult the sentencing guidelines. MCR 6.425(D).
This requires the court to score the sentencing variables, calculate the recommended range for the
minimum sentence, and take that range into consideration when determining a sentence. People v
Lockridge, 498 Mich 358, 391-392; 870 NW2d 502 (2015). A sentence that is “based upon an
inaccurate calculation of the guidelines range” is “inconsistent with the law,” and requires
resentencing. Francisco, 474 Mich at 92.

However, in Francisco, 474 Mich at 91, the trial court was unaware that it was sentencing
the defendant with reference to an inaccurate guidelines range. Here, the trial court confirmed
with the parties that a reduction in the guidelines ranges was in order, but stated that it would stay
with the sentence it had imposed despite any change in the guidelines range. The trial court noted
that the guidelines range was advisory, and explained, “Even if the guidelines had been . . .
appropriately 170 [sic, 171] to 285, I think 360 months is the lowest minimum sentence that I felt,
in my discretion, was appropriate.” The Court emphasized that the victim was fortunate to survive,
and concluded that, in light of “the harm to the victim . . ., regardless of these scores, I’'m just not
able to go any lower than that on the minimum.” Thus, the trial court made clear that, regardless
of the guidelines range, it would issue a minimum sentence of 360 months.

In Latham, 334 Mich App at 506, this Court stated that resentencing was not required when
the trial court had indicated its “intent to maintain the same sentence, regardless of the prior scoring
error.” Latham differed somewhat from the current case because the trial court had corrected the
guidelines scoring before deciding to remain with its original sentence, which was within the
guidelines range as corrected. Id. In this case, however, the trial court knew that a corrected
guidelines range would have recommended a lesser minimum sentence, and asserted that,
regardless, it was going to exercise its discretion to stay with the original sentence.

A sentencing court may depart from the advisory guidelines range without stating
substantial and compelling reasons for doing so, but the sentence must be reasonable. Lockridge,
498 Mich at 365, 392. In this case, the trial court acknowledged two possible corrected guideline
ranges but clearly stated that it intended to impose the same minimum sentence regardless so that
resentencing was unnecessary. It was not an error of law to do so. Latham, 334 Mich App at 506.

However, even though the trial court did not commit an error requiring resentencing, a
remand is needed for a hearing to determine the proper scoring of PRV 2 and establish the
operative guidelines range on the record.

The parties agreed that OV 12, contemporaneous felonious criminal acts, MCL 777.42,
was improperly scored and should have been assessed zero points, doing which would not itself
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alter the guidelines range. The parties also agreed that PRV 2 was incorrectly scored but did not
agree on the correct assessment, and the trial court did not resolve that dispute, thus leaving an
incorrect assessment of PRV 2 and resulting in an incorrect guidelines recommendation on the
defendant’s record. “Critical decisions are made by the Department of Corrections regarding a
defendant’s status based on the information contained in the presentence investigation report.”
People v Norman, 148 Mich App 273, 275; 384 NW2d 147 (1986). When errors are found in the
PSIR , it is necessary to send the case back to the trial court. This allows the court to fix the report
and send a corrected version to the Department of Corrections. As a result, remand is necessary
to ensure that the sentencing information record accurately reflects zero points for OV 12, correctly
assesses PRV 2, and adjusts the guidelines sentencing range appropriately. /d. at 276

For the reasons stated, we affirm defendant’s convictions and sentence, but remand for a
hearing to clarify the correct assessment of PRV 2, and adjustment of the guidelines sentencing
range to consider the correct scoring of PRV 2 and OV 12, and correction of the PSIR to reflect
these determinations. We do not retain jurisdiction.

/s/ Stephen L. Borrello
/s/ Christopher M. Murray
/s/ Anica Letica

-9-
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24 hours a day, seven days a week?

Yes, we do.

S0 seven officers on staff, what does that look
like for a normal patrol night or a patrel day
for an officer?

Generally during the days of the week we have
our chief in. His hours vary. Then we have one
patrol officer for the remainder of that day and
one patrol officer for the night shift.

If you're working and you need backup, what
would you do if there was only one officer
working?

Our agency has a mutual aid agreement with
outside agencies such as Meridian Township,
Ingham County Sheriff's Office, state police, so
they will come in to assist us on higher
priority calls or calls for service. That's
generally our protocol and what we do.

Given that Williamston is a small town and a
small community, would you say that it is likely
that you know the majority of the residents
within Williamston?

I would say I know quite a few of them.

Does that necessarily mean that if you know

somebody that they have had dealings with law

19
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>

>

enforcement -- by that I mean that they were
either a suspect of a crime or a defendant in a
criminal case =-- or could it just be that they
are residents?

Could be just that they're a resident. Our
department focuses on community policing, so we
know a lot of people in the community. That's
one of our missions as a department is to be
involved in the community as a whole.

I want to bring your attention to the evening of
January 11, 2021. Were you working that night?
I was.

And what shift were you working?

I was working the afternoon shift at that time.
What time frame is that?

I believe back then we were still on eight-hour
shifts, so it would be 3:00 p.m. to 11:00 p.m.
And at this time back on January 11 of 2021, did
your department have body-worn cameras?

We did not.

Okay. During your shift that night, did vou
have a reason to respond to an 875 West Grand
Avenue (s8ic)?

I did.

Is that Lot Number 37

20
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>

A S

It was.
Approximately what time was that response at?
Shortly after 7:00 p.m.
That's, again, in the city of Williamston?
Correct.
Ingham County, Michigan?
Yes, ma'am.
Okay. What is located at 875 West Grand River?
It's a mobile home community. It's called
Village Square. There's a variety of mobile
home residences at that location.

MS. MACOMBER: Your Honor, may I
approach?

THE COURT: Yes.

BY MS. MACOMBER:

Q.

I'm handing you what was marked as People's
Proposed Exhibit 1. Do you recognize that
exhibit?

I do.

What do you recognize that ( inaudible? )

I recognize that as the map layout of Village
Square.

( Inaudible )} accurate ( inaudible )?

Yes, ma'am.

( Inaudible }?

48a
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THE COURT: You have had a chance to
review this?

MR. NYAMFUKUDZA: I have. Without
objection, ves.

THE COURT: It's admitted.

( People's Exhibit Number 1 was admitted and received at

9:29 a.m. )

MS. MACOMBER: Thank you, Your Honor.
( Inaudible ).

THE COCURT: Sure.

BY MS. MACOMBER:

Q.

Where this red mark is here, is that
approximately the location that you responded to
that day?

No, ma'am. It would be right off of Village
Drive West.

Can you peoint to where that would be? I think
you can mark your screen. Yes.

It would be approximately right in that
location.

Okay. ©So we're talking about an area right
around here?

Yes, ma'am.

Okay. And when you responded to that, prior to

ending up at that address did you know who the

22
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resident of that address would be?

I did not.

What was the purpose for your response there
that day?

I was dispatched to a stabbing that had
occurred.

When you arrived on scene, what did you observe?
When I arrived on scene, I observed what
appeared to be blood outside the residence on
the sidewalk leading up to the residence. I
heard people inside loudly talking and yelling.
I announced myself and went inside then.

You said you announced yourself. Why did you do
that?

To let them know who I was coming inside the
residence. And that's part of our standard
protocol is to announce ourselves prior to
entry.

At that time did you know whether or not vyou
would have a suspect at all or did you just know
that there was a stabbing?

All I knew is there was a stabbing. I didn't
know much more than that at that time.

After you announced yourself did you make

contact with anybody?

23
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I did.

And do you recall who that was with?

It was with Zackary Wickizer and Abby O'Connor
at their residence.

Can you describe the demeanor of Abby O'Connor
when you made contact with her?

Abby O'Connor was highly emctional, talking very
loudly, quickly. She appeared frantic, as I
said, talking wvery quickly and loudly.

Where was she positioned at inside the residence
when you made contact?

We were near the front entrance of the entrance
of the residence. It would be kind of like
where the living room area of that residence
would be.

And what about Zackary Wickizer? Where was he
at when you made contact?

Zackary was with Ms. O'Connor in the same area,
laying on the floor.

What was his demeanor like?

He was mostly quiet. He was holding his chest
area, laying on his back on the floor.

You said walking up to the residence you
observed blood outside on the sidewalk leading

in. Did you observe any blood inside the

24
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residence?

Yes, ma'am.

What did you observe?

I observed that same consistent appearance of a
red liquid, looked like blood, that went inside
that front entrance of the residence and then
stopped where Mr. Wickizer was laying. There
was a larger pool of it underneath where he was
laying.

What did you do when you cbserved somebody
laying on the ground in a pool of blood?

I updated our dispatch that we did have a victim
with a wound. I asked what happened and I tried
to render aid to Mr. Wickizer by applying
pressure to control some of the bleeding. I
also turned Mr. Wickizer over to see the extent
of the wound, if it went through the back part
of his body.

Did you observe any other wound on Mr. Wickizer?
No. I did a quick assessment to see whether
there was any other wounds. I did not find any.
You said you rendered aid by holding a
compression, you said?

Pressure.

Pressure?

25
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With my hand or —— I don't remember if there was
a scarf or some other object there I held over
and applied pressure. Ms. O'Connor was trying
to assist with that as well.

Okay. What did you do after beginning to apply
pressure on the wound?

I was trying to establish more information.

They said that the --

MR. NYAMFUKUDZA: Objection. Hearsay.

MS. MACOMBER: Your Honor, it is not
being offered for the truth of the matter. It
is offered to show what the officer did in his
investigation to find out what was happening as
he responded to a stabbing incident.

MR. NYAMFUKUDZA: I'm sorry. The
response was -—-

MS. MACCMBER: It is not being offered
for its truth. It is being asked to show what
the officer did in response to the stabbing
incident and steps he took.

MR. NYAMFUKUDZA: I think he could just
explain what he did rather than the hearsay that
she was about to elicit, Your Honor.

MS. MACOMBER: It would only be hearsay

if it is offered for the truth, and it's not.

26
53a

NV 0€:$7:01 STOT/S1/9 OSIN AQ AIATADTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

People v Armogeda, 21-260-FC, Trial Vol II of V, 12/8/22

asked what happened and I was told that the
victim was stabbed with a knife. And I asked
who the suspect was and they said it was an Evan
Boss. And then I also asked where he went and
at that time they said that they did not know.
With that information, what did you do?

I put out an area broadcast, and other agencies
were already en route to assist me with this
call for service. I gave them the information
for that suspect over the radio for them to
attempt to locate as they were entering that
area.

You said that you were given the name Evan Boss?
Yes, ma'am.

What suspect information did you put out over
the radio for assisting law enforcement
officers?

I put out that information and I also put out
the information that I remembered him as. I
don't recall if it was his exact name. I gave a
vehicle description from the prior call for
service.

Okay. We're going to back up a little bit.

Evan Boss, that name was familiar to you?

Yes, ma'am.

28
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Q.

PO o

© » o o ¥

Okay. And as far as you knew, the person that
would go by the name of Evan Boss?

Yes, ma'am.

You knew what that person looked like?

Yes, ma'am.

You knew what their car would look like?

Yes, ma'am.

Do you know if that was that person's legal name
at that time?

I knew it was not their legal name. I knew that
it was a secondary name used on social media.
Okay. What kind of physical description did you
give out for the responding law enforcement that
was backing you up?

I asked the people on the scene what the suspect
was seen wearing. I relayed that information.

I believe I said that he was a white male and I
requested dispatch to pull up his wvehicle
information, as I said, based on a prior call
for service. I believe that was the extent of
what I broadcasted at that time.

So at some point does an ambulance arrive?

Yes, ma'am.

Which ambulance service was that?

NIESA, Northeast Ingham Emergency Service

29
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Authority.

When they arrived were you still on scene?

I was.

And what happened -- what physically happened
when the ambulance arrived?

The medical personnel came inside and began to
render aid to Mr. Wickizer. They ended up
transporting him to the back of the ambulance
where they further cared with him before taking
him to the hospital.

Once Mr. Wickizer was removed from the
residence, what next procedural steps were taken
within the residence?

S0 once he was transported, I had a
consent-to—-search form completed by the cwner of
that residence, Ms. O'Connor. I contacted the
Michigan State Police to come in and process the
crime scene with their technicians.

By the time that you had a consent-to-search
form filled out by Ms. O'Connor were you still
the only officer on scene?

I was not.

Okay. What other departments, if any, had
responded at that time?

Both Ingham County Sheriff's Office as well as

30
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the Meridian Township Police Department arrived
on scene and were assisting me at that time.

You said you had a consent to search that
residence. Eventually was a search of that
residence conducted?

Yes, ma'am.

Was anything of evidentiary value found within
that residence other than the victim and his
blood?

I know the Michigan State Police took photos and
processed it and -- according to their protocol.
We didn't obtain any other evidence directly
that night from that residence, but we did
obtain surveillance footage from that residence
as well.

And why did you obtain that surveillance
footage?

Because we found out that it actually captured
the whole incident on camera.

I'll go back to that in just a moment.

Were you given a description of the
object used in the stabbing during your
investigation?

I was. I was told that it was a large knife.

Did you find a large knife on scene?

31
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c o ¥

I did not.
Were you given a description of how large it
would be?
I was told approximately ten inches. It was
described multiple times as a large knife.
Going back to the Evan Boss that you were given
the name ¢f, you said you had dealt with that
person before?
Yes, ma'am.
And that that was their social media name?
Yes, ma'am.
The person you knew to have the social media
name of Evan Boss, would you recognize him if
you saw him again?
Yes, ma'am.
Do you see him in the courtroom today?
Yes, ma'am.
Can you describe where he's sitting and an
article of his clothing?
Sitting at the defendant's seat in a red shirt.
MS. MACOMBER: If the record may
reflect identification of the defendant.
THE COURT: Without objection, sir?
MR. NYAMFUKUDZA: Without objection.

THE COURT: It does.

58a
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individual?

As in the report, we found one wound.

Where was that at?

I believe it was in the -- according to the
report, the left upper quadrant of the torso.
When you were responding, were you informed as
to what happened to the victim as to how they
obtained that injury?

During the response to the call?

Yes.

Or after we were on scene?

During the response as you were determining what

type of medical treatment to provide, were you

provided with the cause of injury?

The only information that we had from dispatch

was the possibility of a stabbing.
During your treatment of the victim -- I guess

is my question -- did you learn during that

treatment what had caused the injury or did you

learn something after treatment?
During treatment in speaking with the patient,
according to the report, he had explained
that --
MR. NYAMFUKUDZA: Objection. Hearsay

MS5. MACOCMBER: Your Honor, the

59a
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statement was made for a medical purpose. It's
not hearsay.

THE COURT: Medical purpose, sir?
Overruled.

MS. MACCOMBER: Thank you.

THE WITNESS: According toc -—— I'm
sorry. Could you repeat the question just to
make sure I answer it appropriately?

BY MS. MACOMBER:
Q. Yes. When you were treating the patient, what
did you learn had happened to him as far as the

injury?

A. During a conversation with the patient, as

stated in the report, he explained that he had
been outside speaking with another individual
when a third party came up to him and appeared
to want to fight with him.

Q. And did his statement continue on to how the

injury occurred?

A. As in the report, patient stated that he

believed the individual was going to take a
swing at him and then suddenly felt a burning
sensation and felt warm and wet, and at that
time apparently realized he was bleeding.

Q. Did he realize what had caused the bleeding?
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A,

SO

He believed -- he believed at the time that it
was a knife.

Now, to be clear, you didn't see a knife on
scene; is that correct?

I did not.

Okay. And you weren't there when this happened?
That is correct. I was not.

Why is it important to know what type of tool
may have caused an injury when treating a
patient -- or is it important, I guess?

It is absolutely important.

Why is it important?

In order to determine where -- in this instance,
having the possibility of being stabbed, it
would make a difference how long the knife was,
how wide the knife was, to try to get an idea of
the depth of possible injuries and organs that
may or may not have been in the line of the
penetrating wound.

And in that same fashion were you able to
determine an idea of how long the knife was?

At one point in the report I was told that the
knife was approximately ten inches long.

Now, what did you do after immediately cbserving

and assessing your initial assessment with the

152
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S

right.

Okay. So initially the person that got into the
passenger side of that wvehicle, was that Zack?
I believe so, yes.

Or was that -- is there somebody else still in
the passenger side of that wvehicle?

I did not see anyone get up. So, I mean, that
might have been -- because I believe that's
Alexis's wvehicle, that might have been Ricky
coming up to the door and then getting in.

And we see Zack coming from the far right side
of the screen --

Yes.

-- into view; is that correct?

Yep. That would be where the front dcor is.
Okay. Now, at this time, thinking back on your
memory of this event, when you see Evan
approaching, do you remember if he was saying
anything?

I remember when he was standing out by his door
they exchanged a little bit of words, but that
might have been just -- you know, as far as I'm
aware from all that I can remember is really
just kind of, like, fighting words like "I'm

gonna mess yocu up," blah, blah, blah, blah,
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blah, that type of thing.

Those fighting words, were those -- was that
Zack saying those things to Evan or vice versa?
Evan saying that to Zack.

And what was Evan's demeanor at this point?

To me it looked like he was just kind of walking
up, getting ready to fight. As far as I'm
concerned, like, how every fight starts, it
starts with a shove, you know. So that's how I
was taking it.

At this point how long had you been with Zack
that day?

I was with him earlier on in the day. 2&And then
I went home, you know, did some stuff at home
that I needed to do around the house. Then I
came back to hang out with Abby and Zack, but we
did not plan that at first.

At any point that you were with Zack that day,
did you ever see him with any sort of weapon?
No.

When Evan is exchanging fighting words and
saving fighting words toc Zack, at any point did
you hear Zack threaten Evan with any weapons?
No.

At this point in time, thinking back on your

174
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( Media

memory, did you —-- what did you assume was going
to happen when Evan got up to Zack?
Like I said, just a shove, you know, just for a
basic fistfight to start.
At this point in time did you have any reason to
believe that Evan may have a weapon on him?
No.
Just for your information and also for the jury,
this is Exhibit 6-B. So the time is slowed down
to show the incident happening in a slower
motion. It's not a glitch, just so you're
aware.
presented at 2:24 p.m. )

MS. MACOMBER: I'll pause it at one

minute and 42 seconds.

BY MS. MACOMBER:

Q.

oo ¥ oo v

We just saw what loocked like some sort of
contact between Evan and Zack when Evan
approaches Zack?

Yes.

And you appear to step in front of Zack?

Yes.

Why is that?

Because, like I said, at first I thought it was

just a shove and so I didn't really want a fight
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© ® o o

BMW.

Later it was updated that the
individual was named Evan Armcgeda. And then
while we got on scene -— I believe as scon as I
arrived on scene we also got the update that he
had a California plate on the back of his
vehicle. That was the main description we had
gotten through dispatch.

Now, you say when you arrived on scene. Where
did you arrive first?

I first arrived at the Creek Club Apartments,
which was saild to be where he was residing,
according to dispatch, most recently.

Was that in Williamston, the city?

Yes.

Ingham County, Michigan?

Correct.

Now, prior to responding to this incident, had
you had any contact with Evan Armogeda?

I did not.

Aside from being a white male, was there any
time in which you became aware of what his
physical description was?

I don't recall if I looked up his photograph on

his license prior to my arrival. I don't

199
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remember if they had added an attachment or not
into the call either.
When you say vyou don't remember if you had
looked at the photo -- his license photo -—-
Mm—hrom .
-- do you mean at all during your investigation
Or as you were arriving on scene?
As I was arriving on scene. I was responding
with lights and sirens, sc I wasn't able to look
him up in our computer system.
When you arrived on scene at Creek Club
Apartments what did you do?
We went to go make contact at his apartment,
which was —- I believe 923 was the apartment
number. We got out on foot and kind of looked
in the lot for the wvehicle.

That's when we had seen a silver BMW
going to pass myself and Officer Anderson. I
seen -- once I shined the light I had seen the
white male in the driver's seat kind of gave me
a4 real wide-eyed look and then the car sped up
rapidly through a parking lot. I'd say maybe 30
or 40 miles an hour in the parking lot. And
that's when we had seen the California plates.

And he had a smashed window in the back as well.
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He took off pretty quick towards Grand River.

Q. And the vehicle, just to be clear, that was the
same approximate color and type of vehicle that
you were looking for as well?

A. That's correct.

Q. Now, in regards to whether or not you had looked
at his photograph ahead of time, would reviewing

your report help refresh your memory on that

aspect?
A, Sure.
Q. Okay.

MS. MACOMBER: May I approach,
Your Honor?

THE COURT: Please.

MS. MACCMBER: 1I'll take that back.
Now may I approach the witness?

THE CCURT: Sure.

MS. MACOMBER: ( Inaudible ) to
yourself.
BY MS. MACOMBER:
Q. Did that refresh your memory?
A. Yes, it did.
Q. Were you able to observe a photograph of Evan

Armogeda prior to?

A, I was and I think it was an attachment that was
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posted by dispatch. But, ves, I do remember
shining a wvehicle in the light as he passed and
seeing the tattoos that matched.
You said tattoos that matched. Which tattoos
are you referring to specifically?
I think it was the neck tattoos. It wasn't a
specific tattoo. It was just the neck tattoo.
And wearing a black shirt was given out by
dispatch as well, which he was also.
Now, as this wvehicle passed you, did it attempt
to slow down at all?
No. It did the opposite —-- sped up very
rapidly.
Were you in a full police uniform?
I was.
Okay. What did you do once that wvehicle sped
up?
Once the wvehicle sped up we confirmed again,
like I said, as it passed us that it did have
the matching California plate that was put out
by dispatch.

We ran back to our vehicles. At that
point I believe it was Officer Velasquez that

initiated a wehicle pursuit. We tried to light

up the vehicle as it approached Grand River Ave.
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and the vehicle continued, so we fell in line
with Officer Velasquez and followed him to Grand
River and to the dead end at Churchill Downs in
Williamstomn.

Now, you say you tried to "light up"™ the
vehicle. What do you mean by that?

Officer Velasquez initiated his overhead lights.
The vehicle did not stop. And once he called
that out over dispatch, he then initiated his
sirens indicating to dispatch that he was
involved in a pursuit

You said that you kind of fell in line behind
Officer Velasquez and trailed vehicles?
Correct.

Were your overhead lights on as well?

They were.

And is your vehicle a fully marked police
vehicle?

It was.

You said that the wvehicle continued onto
Churchill Downs?

Correct.

Is that a street?

It is a street, yep.

Approximately how fast were you going in vyour
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attempts to continue to follow the vehicle to
attempt a traffic stop?
Approximately on Grand River I was doing around
90 miles an hour to catch up. Going north on
Churchill Downs, probably around 60 or 70.
You said that eventually the vehicle came to a
stop at a dead end?
Correct.
Is that a short street —- relatively short
street or is it a longer street?
It's a relatively shorter street, probably about
a quarter of a mile or so.

MS. MACOMBER: Your Honor, may I
approach the witness?

THE COCURT: Sure.

BY MS. MACOMBER:

Q.

>

o

I'm handing you what was marked as People's
Proposed Exhibit 889.

Mm—hmm .

Do you recognize what that exhibit depicts?
Yeah, I believe so.

And what does that exhibit depict to you?
That would be the Creek Club Apartments area
that I initially responded to, I believe.

Okay. 1Is there any other area on that map?

204
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Q.

>
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Okay. Which side did you see the defendant
speeding out of, if you recall?

So I had originally entered this area of the
complex, and then we had later seen the subject
in this lot as he had passed us and then exit
onto Grand River.

Okay. Going back to People's Exhibit No. 89,
can you highlight on here where Churchill Downs
is?

Yes.

Where is that?

Right over here.

At the top of the left-hand side of this map is
where you have circled?

Correct.

And then this very top area here is where we see
the dead end at?

Correct.

Is that where the traffic stop initially

ended --

That's where --

-- where the traffic pursuit ended?

Correct.

Okay. ©Once that vehicle came to a stop, what

did you do?
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A,

>

?o©o

L@

Once the wvehicle came to a stop, we immediately
started what we consider a felony stop.

So Officer Velasquez was one of the
point cars. I parked behind him and took up a
position on his passenger door with my weapon
drawn and then Officer Dietz and Anderson fell
to the west of them, positioned their wvehicle in
a traditional way we would do a felony stop.

We started to give verbal commands for
the driver to exit the wvehicle and get on the
ground so we could apprehend him.

And why do you conduct that type of stop?
Because of the nature of the call, the danger of
dispatch advising whether he may have a weapon
still, obviously the fact that he had just
seemingly run from us, all of those officer
safety reasons.

And so was that driver then detained?

He was.

Was he put into handcuffs?

Correct.

Were you able to identify him positively at that
point?

Correct, I was.

Would you recognize Mr. Armogeda if you saw him
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BY MS.

again?

I would, yes.

Do you see him in the courtroom today?

I do.

And where is he sitting? 2And an article of his
clothing, please.

Yes. He's directly in front of me in the red
button-up shirt.

MS. MACOMBER: Your Honor, if the
record may reflect identification of the
defendant.

THE COURT: Without objection, sir?

MR. NYAMFUKUDZA: Without objection.

THE COURT: The record will so reflect,
and the jury may note that.

MACOMBER:

After Mr. Armogeda was taken into handcuffs,
what happens next?

From there he was -- at this point it should be
noted that we were assisting Williamston with
the call. So we didn't handle it as typically
as we would if this was in our jurisdiction.

So he was, at that point, seated in one
of our patrol vehicles. The whole situation was

slowed down at that point. We didn't gquestion
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That's correct.

Prior to this incident had you had any dealings
with Mr. Armogeda-?

Not persocnally, no.

Had you ever met him before?

No.

When you came into contact were you able to view
the suspect in this case within the apartment
complex? What happens next?

He was leaving the area in the suspect vehicle
at a high rate of speed. Appeared like he was
going toward the exit of the complex toward the
main road, which was Grand River.

Coming back out this way?

Correct.

Okay. Was there anything that indicated to you
that a vehicle was approaching before you saw
the wvehicle?

Headlights. I saw headlights approaching from a
distance. And then as it passed by is when I
identified the vehicle and the suspect itself
driving.

You were able to see the suspect that was
driving?

Yes.
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Q.

Once the wvehicle sped past you and out towards
Grand River what happened next?

I was, at that time, on foot. I ran back to my
patrol vehicle and attempted to catch up to the
suspect in the vehicle.

You were driving on Grand River at this point?
I was in the complex traveling north, got onto
Grand River and began traveling west, which is
the path the suspect had taken.

In looking at People's Exhibit No. 889, you came
out this way and went in this direction?

That's correct.

In following that wehicle, did you indicate to
that wvehicle in any way that you were trying to

approach the vehicle or make contact?

Yes. Once I was able to catch up closer to it I

did.

How did you do that?

I activated my overhead lights, and I would
activate my siren as well.

Okay. Were you in a fully marked police
vehicle?

Yes, I was.

Fully marked police uniform?

Yes.
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Q.

>

o ©

What happened after you activated your overhead
lights? Did the vehicle slow down or stop?

I activated the lights and siren as I pulled
into Churchill Downs. The vehicle continued its
speed and would turn off their lights and go
into the wrong lane of travel. They went to the
opposite lane of travel. Seemed that their
speed also appeared to increase and was above
the posted speed limit for that area as well?
What is the posted speed limit for that area?

I believe that would have been 25.

Why do you believe that?

That's the -- it was a residential area there.
Again, coming out from the complex, coming this
way -- and this is Churchill Downs that I'm
highlighting from the upper left-hand corner.
Yes, ma'am.

You said at some point the wvehicle turned off
its lights. How did you know the wvehicle did
that?

I could no longer see its taillights and I did
not see any lights to its direct front
indicating the headlights appeared to be off as
well.

When this is occurring, when you initiate vyour
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>

>

© ® ©

overhead lights initially, your sirens, when
you're continuing to try to stop the vehicle, is
it light ocutside or is it dark outside?

It's dark.

And the lights on your wvehicle, are they pretty
bright?

Very bright.

After the wvehicle extinguished its own lights,
what happened next?

I believe it was at that point that it went into
the wrong lane of travel and continued
northbound on Churchill Downs.

So continued up toward the top of the map here?
That's correct.

At some point did the vehicle come to a stop?
Yes, once it reached a dead end.

Is that this top area right up here?

Yes.

Now, you said earlier that vyou were in a fully,
marked police vehicle at this time?

That's correct.

Did that police vehicle have any sort of camera
or recording device on it?

Yes, it does.

What does that camera or recording device

225
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Q.

>

P00 o

L@

And who lived at the Creek Club Apartments in
Williamston at that time?

Initially, it was a guy named Chuck or Charles,
whatever he prefers to go by.

Okay.

But apparently he was allowing Evan to stay
there.

Okay. I'm going to show you what's already been
admitted as People's Exhibit No. 4. 1Is this an
accurate depiction of the Creek Club Apartment
complex layout?

Yes.

Okay. And where did you then meet Evan on
January 11, 2021 -- which building, if you
recall?

I think it was seven maybe.

Okay.

Oh, wait. No, hold on. Three, I think.

So one of these buildings?

It was right next to the dog park. It was the
building closest to the dog park.

Okay. So cne of these buildings here?

Yeah.

Okay. And at this time did you also live in the

Creek Club apartment complex?
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I did.
Can you circle which building you lived in at
that time? Building number nine?
Yes.
Okay. When you first received the phone call
from Evan, were you at your apartment?
I was.
How long did it take you to get over to this
area here?
Maybe two minutes.
Now, when you arrived, what was Evan's demeanor?
He seemed very upset. He literally looked like
he had had a rough day all day. Like -- I,
like, felt bad. I didn't know what tec deo. I
was like, "Are you ockay?"
Now, was he able to tell you what was upsetting
him?
Initially he showed me his phone, which had
multiple text messages. And this had also gone
on for a couple weeks of text messages of things
that were upsetting him and everything.

So I was reading through all the text
messages and stuff and kind of just gave him a
point of view like, "Don't let this stuff bother

you; like, it's not that big of a deal.”
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Q.

o o o ¥ o

>

L@

S A T A S

P00 o

At this time did you know a person by the name
of Zackary Wickizer?

I do.

How do you know Zack?

That was my ex-boyfriend.

When did you and Zack date, approximately?

We started dating on October 9 of 2016.

When did your relationship end?

Roughly three years later.

About 2019 --

Yeah.

End of 20197

Somewhere around there we did, vyeah.

After your relationship ended with Zack, did you
remain in contact with him?

Sometimes.

What about any members of his family?

Yes.

Who did you remain in contact with?

Abigail Wickizer, Megan Wickizer, their dad
Brian Wickizer sometimes, but --

Who is Abigail?

Abigail and Megan are both Zack's sisters.
Okay. When you arrived at Evan's apartment was

there anybody else there with him?
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THE COURT: Ma'am, just before you're
seated, please raise your right hand.

Do you swear or affirm any testimony
you'll give will be the truth, the whole truth,
and nothing but the truth?

THE WITNESS: ( Inaudible ).

THE CCURT: Have a seat, state your
full name for the record and spell your last
name, please.

THE WITNESS: My full name is Abby
Reese 0'Connor, O-c—-o-n—-n-o-r.

THE COURT: Thank you. Go ahead,

ma'am.
MS. MACOMBER: Thank you, Your Honor.
THE COURT: And try sitting up close to
the microphcne. It does pick up your voice.

THE WITNESS: Thank you.
THE COURT: You have a low voice.
ABBY O'CONNOR,
( At 9:30 a.m., having been called by Ms. Macomber and
sworn in by the Court, testified as follows:)
DIRECT EXAMINATION

BY MS. MACOMBER:
Q. Good morning.

A. Good morning.
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Abby, do you know a Zackary Wickizer?
Yes.

And how do you know Zack?

We have been friends for quite a few years now.

Do you know an Ashley Pfister?

Yes.

How do you know Ashley?

We used to be friends.

Can I take it that you are no longer friends?
Yes.

About when did that friendship dissolve?

A few times throughout the term of knowing her.

But most recently a few months, I believe,
before the incident.

The incident being the reason that we are all
kind of here today?

Yes, ma'am.

Okay. Do you know a Ron Holbrooke?

Yes.

How do you know Ron?

We have also been friends for qgquite a few years.

Do you know an Evan Armogeda?
Yes.
How do you know Evan?

I met him through Ashley.
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L@

Hoo o Hoo o

Hoo o

Through Ashley Pfister?

Yes.

About how long ago did you meet Evan?

I saw him for the first time over a video call
she was having with him a few years ago.

At any point did you become closer to Evan?
Yes.

How so?

We started having what I guess could be
described as an online relationship.

About when did that begin?

September of the year just before the incident.
September of 20207

Yes.

Okay. At some point did that relationship
evolve from an online relationship to where you
were more in person?

Yes. He ended up coming out from California
around November, I believe, of 2020.

So when you were first having a relationship
with him he was living in California?

Yes.

Okay. When he moved to Michigan, where in
Michigan did he move?

He came to try to stay with me at first. Thing

s
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BY MS.

did not work out there, so he ended up staying
with Ashley.
Would you recognize Evan if you saw him again?
Yes.
Do you see him in the courtroom today?
Yes.
Can you describe where he's sitting and an
article of his clothing?
I believe he's got on a blue shirt.
Sitting at the second table?
Yes.

MS. MACOMBER: Your Honor, if the
record may reflect identification of the

defendant.

THE COURT: Without objection, Counsel?

MR. NYAMFUKUDZA: Without objection.
THE COQURT: Okay. It does.
MS. MACOMBER: Thank you, Your Honor.

MACOMBER:

You said that your relationship with Evan didn't

really work out?

No.

Prior to your relationship kind of dissolving
did you become pregnant?

I was, but I didn't know it vyet.
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Q.

When did you become aware that you were
pregnant?

Just about the time that we started splitting up
and I realized things were not working for us
after he had moved out and was already staying
with Ashley.

Was that in December of 20207

Yes.

Okay. When that relationship came to an end,
did you inform Evan that you were pregnant?

I did when I found out, yes.

And because your relationship was ending did you
have any intentions as to whether or not you
would allow him to be part of that baby's life?
I did make it very clear to him that he was --
as long as that was something he wanted he could
be part of the baby's life. I did not want a
relationship with him, but I wasn't going to
keep him from seeing the baby.

S0 am I to understand you would have a
co-parenting relationship but not a romantic
relationship?

Yes.

Okay. How did Evan handle the end of your

relationship?
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Not well.

Why do you say that?

After he called it quits with me there were a
few times where he showed up at my house
unannounced. There was a time I remember waking
up in the morning and he was sitting on my back
porch in a chair staring at my bedroom window.

A few incidents like that, I suppose, where he
would just randomly pop up and, you know, we
would argue. Things would not go well.

And this may be a silly question, but in those
times when he would just show up unannounced,
how did that make you feel?

Nervous. Not to the extent that I thought
something like what happened would happen, but
nervous.

Did you continue to engage in communication with
Evan during this time?

I did. I did.

And what was the purpose of that communication?
Making things clear to him that I did not want
to be with him, but that he could be part of the
baby's life if he chose. But he did not seem to
be interested in that.

The communication that you had with Evan, was it
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>

A S

wanted to fight.

Okay.

And it was at least partially about that.

So you had contacted Evan about something vou
had heard or had Evan contacted you?

I'm not sure who contacted who first.

Okay.

I don't know if I remember.

Okay. But the intention was to address that ——
Yes.

-- what you had heard as a threat?

Yes.

Okay. Now, on January 11, 2021, where were you
living?

I lived in a trailer in Williamston, Michigan.
I'm showing you People's Exhibit No. 1. 1Is that
kind of a map or outline of where you were
living on that day?

Yes.

Okay. And, again, this is the same location
that you had lived prior, and so Evan knew this
location?

Yes.

Is this the same location Evan had shown up to

unannounced?
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Yes.

On January 11, 2021, during the daytime, had you
seen Evan at all that day?

I don't believe so.

During the evening hours did there come a time
in which you saw Evan?

When the incident happened.

At that time who was at your home?

I was there. Ron Holbrooke was there, Zack
Wickizer, and for a brief moment Hector had
dropped by.

Hector Pence?

I think so.

Okay. 1Is that somebody that you know well or is
that somebody that --

No, not very well at all.

Okay. When you -- this evening yocu came into
contact with Evan and that was at your home, had
you invited him over there that day?

No.

Had you asked him to come over that day?

No.

To your knowledge had anybody invited Evan to
your home that day?

No.
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Okay. Were you surprised to see him show up?
I was. I know when we had talked he had
mentioned something about fighting, but nobody
ever thought he would show up at my house.
Okay. And why not?

MR. NYAMFUKUDZA: Objection. Asking
what other people may think and why calls for
speculation.

MS. MACOMBER: Sure. I can rein that
guestion in.

THE COURT: Rephrase it.

MS. MACOMBER: Yes.

THE COURT: Okay. That gquestion is
withdrawn. We're going to kind of start over.

THE WITNESS: Thank you.

BY MS. MACOMBER:

Q.

Why didn't you believe that Evan was going to
show up that day?

I didn't believe he was going to show up that
day because I had witnessed him say things like
that to other people before and nothing
happened. S0 I mean he had a history of this
kind of behavior.

Kind of saying something but not necessarily

following through?
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A,

I figured Evan would see that he was not out
there alone and that if he -- you know, I
figured he wouldn't be willing to try anything
with three adults standing outside, you know.
Now, we see Evan getting out of the vehicle and
approaching the wvehicle. Just so you're aware,
this video was modified to slow down for the
approach.

In real time as you were experiencing
this, did Evan slow down at all as he approached
the wvehicle?

No.

When you asked Evan what he was doing there, did
he respond?

He looked at me and just said, like --

THE COURT: I'm sorry. Sort of shushed
you? Was that what that —--

THE WITNESS: Yes.

THE COURT: Okay.

MS. MACOMBER: Playing from one minute

and 16 seccnds in on Exhibit 6-B.

( Media presented at 9:52 a.m. )

MS. MACOMBER: I'm going to pause it at

one minute and 44 seconds in.

BY MS. MACOMBER:
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Q.

At this point we kind of see you in a state
where your hands are out tc the side.

Do you recall what was going through
your mind in this moment?
I think I was in shock. I was pretty confused.
I didn't know what had just happened.
Before ingquiring as to what had happened or
learning information, what did you think
happened based off what you had physically seen?
It wasn't until Zack said that he stabbed him
that I knew what was happening. I thought he,
like, punched him or something. You know, I
just saw him bring him in close.
Okay. And after you had heard Zack say, "He
stabbed me," did you notice anything in Evan's
hand?
Yeah. When I looked over and saw him, like,
heading back, I saw the knife in his hand.
And can you -- the best that you can descrike
that knife?
It was serrated, a longer blade, larger than a
steak knife, I'd say, or maybe just like a very
large steak knife.
For context if we were to go to Texas Rcadhouse

and they have steak knives there, would it be
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longer than that knife?
Yeah, I'd say so.
MS. MACOMBER: I'm going to play the

video from one minute and 44 seconds in.

( Media presented at 9:54 a.m. )

MS. MACOMBER: I'm going to stop it at

two minutes and three seconds out.

BY MS. MACOMBER:

Q.

Abby, we see Evan get into a vehicle and vyou
kind of -- as he's getting in, you're chasing
after him. Why were you deing that?

I felt like we needed to know at least where he
was, you know. Like, I didn't want him to leave
because I knew the police needed to come and
arrest him.

At that point as you're chasing you know at that
point that he had stabbed Zack?

Yeah.

Okay. Now, we see you hit something. Are you
hitting Evan, the wvehicle, or something else?
His back driver's side window. Like the back
passenger driver -- I'm scrry. The rear
driver's side window.

Okay. Why did you hit the window?

For whatever reason I thought that would keep

a7
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© ® o ® o

him from going anywhere if I could break it. I
don't know why. But I guess that was all I
could think to do in the moment.

To be clear, were you able to break that window?
No.

Cause any damage to it?

No.

We see something in your hand at that time.
What's in your hand?

A piece of plastic. A disposable, like, vape
cartridge for nicotine.

Okay. Then we see you kind of run back towards
your home. What do you do at that point?

At that point I was going in to find Zack. He
had walked back into my house and I was going to
look for him so I could try to help him.

And did you, in fact, find Zack?

Yeah. I found Zack. I tock a jacket cff of the
coat rack and put it owver the hole in his chest
and tried to call the police. Something had
happened with my phone. I had a horrible phone
at the time. It wasn't working, so I went next
door and had my neighbors call an ambulance.
When you came back from asking the neighbor to

call the ambulance -- or did you go back to your
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home after asking the neighbor to call?
Yes.
Okay. When you went back, was Zack still in
your home?
Yes. He was laying on the floor. Right before
I told him I needed to go find somebody to call
him an ambulance, I told him to, like, hecld the
jacket as tight as he could. I went back inside
and he was still awake.
What was his demeanor like at that time?
He was super pale, barely there. He just kept
saving he wanted to go to sleep.

THE COURT: Ma'am, we do have a tissue
there if you want to have one.

THE WITNESS: Thanks.

BY MS. MACOMBER:

S S < B S

Did you stay with Zack until help arrived?

Yes, I did.

If you recall, who arrived first on the scene?
Pintar -- Officer Pintar.

And what happened once Officer Pintar arrived?
He moved the jacket for, like, just a second to
check the bleeding, and then he called for an
ambulance and he started helping him. He asked

me what happened.
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Q.

Hoo o

L@

Okay. As you were approaching Evan's vehicle or
Evan, what was his demeanor like at this point?
Calm. Calm. When I was approaching the car as
he was pulling away after it, he was almost
laughing.
You're familiar with Evan's mannerisms?
Yeah.
Yes?
Yes. BSorry.
That's okay. At any point on January 11, 2021,
did you see Zack with a weapon?
No.
At any point on January 11, 2021, did you hear
Zack threaten Ewvan?
No.
At any point did you hear anvybody threaten Evan
that day?
( Inaudible ).

MS. MACOMBER: Nothing further. Thank
you.

THE WITNESS: Thank you.

THE COURT: Okay. Cross, sir?

MR. NYAMFUKUDZA: Yes. Thank you.
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CROSS-EXAMINATION

BY MR. NYAMFUKUDZA:

Q. Good morning, Ms. O'Connor.

A. Good morning.

Q. My name is Takura Nyamfukudza. I represent
Mr. Armogeda. I have some questions for vyou.

A. Okay.

Q. When Mr. Armogeda moved from California to

Michigan, it was specifically for the purpose
for pursuing a romantic relationship with you?

A. Yes, sir.

Q. It was your understanding that California is
where he was born and raised and most of his
family was?

A, Yes.

Q. As the two of you advanced in your online
relationship from September '20 --

September 2020 until he ultimately moved -- I
think you said in November?

A. Yes. I believe mid-November.

Q. Did you discuss each other's upbringing,
childhood, and so on?

A, Yes.

Q. How would you describe his upbringing?

MS. MACCMBER: Objection, Your Honor.

97a
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( Inaudible ) speculation and potentially
hearsay.

THE COURT: I'm sorry. Speculation
and --

MS. MACOMBER: Potentially hearsay
based on what her answer would be. If she's
going to say what Evan told her about her (sic)
upbringing that would be hearsay. If she's to
say her interpretation of his upbringing that
would be speculation.

THE CCURT: Response?

MR. NYAMFUKUDZA: Speculation? If she
is going to relay exactly what he told her --

MS. MACOMBER: That would be hearsay,
Your Honor.

THE COURT: Would that not be hearsay?

MR. NYAMFUKUDZA: Well, Your Honor,
again -- I'll rephrase.

THE CQURT: Fair enough. So he means
he's going to start over again.

THE WITNESS: Okay.

BY MR. NYAMFUKUDZA:

In your discussions about each other's
childhood, did he describe his upbringing as a

difficult one?
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Q.

Q.

And so all of the organs that you just outlined,

were you concerned that there was a potential

that any of those organs could have been

impacted based on the injury that you observed?

True.

Based on your information prior to completing

surgery, did you believe this could potentially

be a life-threatening injury?

Prior to surgery, ves.

And not knowing what type of tool was used, was

there any concern that there may be an
infection?

Yes. All traumatic wounds, by nature of how
they happen -- not material in the operating
room -- are at risk for an infection.

Turning back to the medical chart --

( Discussion held off the record at 1:31 p.m. )

( Back on the record at 1:31 p.m. )

BY MS. MACOMBER:

Q.

Looking at page one of that chart, we see an
events timeline down here.
Mm—hrm.

Can you go through that events timeline and

explain what those events are and the time that

they happened at?
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A,

Yes. ©So when a trauma comes in and everyone
gets alerted, a nurse gets assigned to that
trauma and a nurse immediately goes to the
operating room —-- "to the operating room;" my
apologies -- to the emergency room trauma bay,
the big room where the trauma goes in, and opens
up the computer and starts typing. And they
type in when the patient was admitted, when the
patient arrived, when the patient arrived into
the room -- that's E.D. room -- to when the
patient was transferred from the room to the
operating room or to CT or to wherever they may
go. So that's the timeline that the nurse has
been typing in.

When the patient goes to either CT or
the O.R., a different nurse receives the patient
and starts typing in that medical record and
continues the flow of events so there is

continuity in documentation. That's what you're

seeing.
Okay. And so according to this —-- a little
crooked there -- according to this chart, it

looks like he was admitted at 8:36 or 20:36.

Correct.

And that he was transferred in at 20:55. What
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does "transferred in" mean?

I believe that's when they started moving him
from the trauma bay to the hallways en route to
the operating room.

So approximately 20 minutes from the time he
made it into Sparrow, had an assessment, is how
it took to go to the next stage to go to an
operating room?

Yes.

It was that urgent that it was a 20-minute span
where that decision had been made?

It was emergent. So there was more of an alert
than an urgency. An emergency is it needs to
happen now. I make a call downstairs or I look
at the O.R. nurses and I say, "Start opening the
room," and they get it ready for me.

Now, can you explain to the jury what type of
surgery was performed on Mr. Wickizer that day?
Per the documentation, we did an exploratory
laparotomy, which means that it was exploratory;
we didn't know what we were going to find.
Laparotomy is a fancy word for opening the
belly, top to bottom, and loccking to control
hemorrhage and to control contamination, if you

will, if there is contamination.
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Q.

Okay. Looking at page 41 of that medical
record, is this an outline or overview of the
procedure that vyou performed on Mr. Wickizer?
That looks like the operative note.

Can you -- not necessarily reading word for
word, but go through the note and explain the
different steps that were taken during the
procedure?

Sure. So when a patient arrives into the

operating room, we -- in a trauma specifically,

we —- if we have time, we try to coordinate with

the anesthesia team, get anesthesia going,

verify that there is consent if we have time.

In an emergency the patient is brought

down semi-running into the operating room and

this happens a lot more quickly. So anesthesia

is usually ready to go. We basically -- the

patient gets down. We put warm blankets on

them. We transfer them tc the operating room

table. Anesthesia puts the gas mask on, and

they start working to induce the anesthetic,

get

him comfortable, get in position so that we can

start working.
Now, depending on how stable the

patient is that may be happening at the same
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time that I'm getting dressed and ready to
operate. Yeah. And then the operation will
happen.

Going through the operation itself, what did you
have to do to ensure that you were providing
medical care to the best of your ability? How
did that procedure come out?

So ensuring that we were providing good medical
care, he was transferred to the OC.R. table. We
sterilely washed his belly. If he had any hair,
we removed it. And then we made a cut straight
through the middle, just like we were talking
about. It has some of the medical jargon on the
note.

We divided some of the ligaments to try
to get at his organs a little bit better and
move the liver around and get into the different
body cavities that we could -- so that we can
explore all of the four quadrants of the abdomen
including the dome of the liver and where the
spleen is at and the dome of the diaphragm,
which is a breathing muscle. That was key to
make sure we didn't have to go into the chest in
addition to going into the belly.

So once I know that I got in, there is
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no hemorrhage, we can proceed to try to explocre
to figure out where exactly the injury is and
whether or not there is any organs damaged. So
that's how that goes.

To be clear, during this procedure did you
notice any damage to any organs?

I don't recall seeing any damage to any organ
specifically, no.

Did you notice damage -- well, I guess let me
ask you this: There is your skin. Are there
any layers between your skin and your organs
medically?

Yes.

What are those layers?

So there is the abdominal wall and the abdominal
wall. The very bottom layer is fascia and the
peritoneal lining.

Was there any damage to those layers, i1f vyou
recall®

Do you mind if I look? I don't want to give you
an answer -—-

Yes, please do. Yes.

Just to confirm. It did not appear toc violate
the peritoneumn.

What is the peritoneum?
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A,

The innermost lining of the layers of the
abdominal wall. The little Saran Wrap that
covers the organs.
And is there muscle between the peritoneum and
the skin?
The peritoneum is the very bottom layer under
the muscle.
Okay. Were you able to determine whether or not
there was any injury to the muscle?
There was injury to the muscle.
Is that what we are seeing up here at the top —--
( inaudible ) the muscle bleeding?
Yes.
Do you know —-- when surgery happens you have to
obviously make an incision. How is that then
finalized? How is the patient closed, I guess,
for lack of a better question?
Patients can be closed in different ways.
Because he didn't have a severe injury to his
organs we were able to close him primarily, so
we stitched him closed.

Those layers of the abdominal wall can
come together with a suture and then staples
overlying the midline incision.

The staples that were used, are those staples —-
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>

o ® o ® O

how are those —-- I guess, do they stay in the
patient forever? Are they removed? Do they
dissolve or something else?

They are metal staples —-- skin staples, sc they
are sterile. They are usually removed
approximately 10 to 14 days after surgery once
the skin edges are healed nicely.

Going back to page two of the medical records,
we see in this second entry here a discharge.
Mm—hmm .

Can you tell us what date that discharge from
Sparrow Hospital was?

I can't tell if that's a six or a five. 1It's a
little blurry.

I can zoom in.

Looks like 1/15/21.

S0 he would have been in Sparrow for four days?
Correct.

The 11lth through the 15th?

Correct.

Typically speaking, what is the overall healing
time for somebody who has had that type of
invasive surgery?

It depends on the person and their pain

tolerance and whether or not they had any other
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BY MS.

injuries. For the surgery that we did with what
we found on him, it's somewhere between three
and five days, sometimes a little bit longer.
Would there still be -- after the three- to
five-day range the staples would probably still
be in the person?
Correct.
When we look at post discharge from the hospital
and even post staples being removed from the
patient, would there still be pain there?
It depends on the person, but, yes, there's
healing that happens for weeks later.
Okay.
THE COURT: I'm sorry, was that "for a
week later" you said?
THE WITNESS: For weeks.
THE COURT: For weeks later. Thank
you.
MACOMBER:
And all of the treatment that was performed on
Mr. Wickizer, that was all deemed medically
necessary?
Yes, that's correct.
MS. MACOMBER: Okay. I have nothing

further. Thank you.
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in contact with Evan?

Not really. Not very much. I might have talked
to him a little bit, but I really can't recall.
Did there come a time when Evan had discussed
with you in some way or talked to you about
potentially fighting?

Yes.

Okay. I'll show you People's Exhibit No. 100.
Again, is this the same type of Messenger
conversation?

Yeah.

And, again, you being the black speech bubbles
and Evan being the blue?

Yes.

Who was this person here?

That's Abby.

And so you send Evan a picture of Abby; i1s that
correct?

( Inaudible ).

Why did you do that?

I was angry. He was sending Abby a bunch of
messages and they were about both of us and it
was just really upsetting, and I just sent him
that.

And was this on January 10, 20217
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Um --

Or —- I'm sorry —-- January 11, 20217

I was going to say I'm pretty sure it was the
same night.

Yes, January 1l1.

It was right before everything.

And so you said you were angry. Is that why you
also included these two kissy faces?

Yeah.

These emojis?

The nature of what was being said about
you, what was the nature of that?

MR. NYAMFUKUDZA: Sounds like that's
going to be hearsay. Who are you asking him
to --

MS. MACOMBER: I can make it more
clear, yes.

MR. NYAMFUKUDZA: Yep.

THE COURT: You're going to rephrase?

MS. MACOMBER: Yes.

THE COURT: So ignore where we are.

We'll start over.

BY MS. MACOMBER:

Q.

What things was Evan saying about you that was

causing you to be upset?
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A,

I don't remember exactly what he was saying
about me. It's been quite a long time now. But
I remember him saying something about raising
his baby and that he wanted to fight. Like -- I
don't remember a whole lot more than that.

At any point had you told Evan you were going to
raise his baby?

No.

At any point had you told ARbby that you wanted
to raise the baby as your cwn?

No.

At this point were you in a relationship with
somebody, or a new relationship?

I was freshly out of a relationship and still
trving to, like, figure that relationship out.
And, again, that was not with Abby?

Correct.

MR. NYAMFUKUDZA: Your Honor, we're
having to let it go, but there is a lot of
leading here. I'm not sure who's testifying at
this point. She's telling him that it's not
with Abby. I think if it is open-ended because
it's direct, that may be more appropriate. A
lot of leading.

MS. MACOMBER: I don't know that I
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necessarily agree, Your Honor. I don't believe
that just because a question calls for a yes or
no answer it is leading, but I can try to make
them more open-ended if it makes Defense
Counsel --
THE COURT: Fair enough. Fair enough.

Up to this point it's gone and then maybe now,
back a little more open-ended.

BY MS. MACOMBER:

Q. Now, this text bubble here, who is that

responding back to you?

A. That was Evan responding back to me.
Q. Can you read those two exchanges?
A. Ha-ha, okay. Come see me when you're ready.

Fists only. About to teach you something.

Don't worry. Let your girlfriend know.

Q. When Evan says fists only, what does that mean
to you?

A. Fight hands only, no weapons.

Q. Were you concerned or scared when you received

that message?

A, No.
Q. Why?
A. I didn't think that he was going to show up with

a weapon. He'd always talked about, like, how
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kind of the exchange that we just saw?
Yeah.
MS. MACOMBER: I'm going to pause this

at one minute and 20 seconds in.

BY MS. MACOMBER:

Q.

S

I just saw two other persons enter the screen.
Can you tell the jury who those persons are?

Ron and Abby.

The furthest to the right, Ron?

Yes.

And the person standing to the left of the trash
can, Abby?

Yeah.

At this point in time, what did you believe was
going to happen, i1f anything?

I didn't really know what was about to happen.

I thought that he wanted tco fight, and I didn't
really realize that he had his arm hidden behind
his back. I wasn't trying to ( inaudible ) or
anything. I guess I was just ready for him to
start something.

At any point during the time that we either are
watching you on scene or, actually, at any point
at all that day, did you have a weapon on you?

No.
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Q.

BY MS.

At any point did you threaten Evan with a
weapon?

No.

When Evan is coming -- even at this point as
Evan is approcaching you, did you threaten to
harm him in any way?

No.

Again, nothing in your hands that could have
been used as a weapon?

No.

MS. MACOMBER: I'm going to play this
from one minute and 20 seconds forward.
MACOMBER:
Zack, just for your knowledge, this wvideo has
been slowed down in order to observe what
happens. { Inaudible ) just so that you know.
If we pause this at one minute and 44

seconds, you see —- Or we saw an altercation in
which Evan apprcached you. Can you describe
what happened in that moment?

He walked up and he stabbed me, and I hit him as
he was stabbing me.

And why did you do that?

Well, at first I thought he was just, like,

trving to shove me until I felt something in my
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chest.

When you and Evan kind of break away from each
other, we see you go behind Ron. At that point
were you aware that you had been stabbed or did
you know what had happened at that point?

I —— I was, like, just starting to realize that
I had gotten stabbed. I didn't really know
exactly what had happened yet until I looked
down and saw blood all over my body.

When you saw that blood, what did you do?

I started to go back to the stairs. I told
everybody that he just stabbed me and started
walking into the house.

Why did you do that?

Because I was trying to, like, calmly get into
the house and sit down before, like, I passed

out or something worse happened.

You said before you passed out. At the point at

which you are going back intc the house, did you

feel like you were going to pass out?

I felt very warm and started -- I almost
immediately started to feel light-headed.

As this altercation that we just saw take place,
do you recall if Evan said anything to you at

all?

150
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A,

No. I think he just took off and got in his car
at that point.

At the time when Evan leaves, to be clear, did
you know where he was going?

Not a clue.

What happened after you went inside Abby's
house?

Abby put something on -- I walked in and I fell
over on the floor and Abby started pushing
something into my chest and then told me to hold
it there.

Then she ran to get somebody to call
the ambulance, 911, I guess. And I don't really
remember a whole lot after that. I was, like,
having a hard time keeping my eyes open.

I just remember after that Officer
Pintar showing up and pushing pressure on my
chest and just I was in and out a lot.

Do you know if you received any sort of medical
treatment?

Yes.

And where did you receive that treatment at, if
you know?

Sparrow Hospital.

Broadly speaking, what type of treatment did you

151
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look at LEIN, whether it's admissible before this
court, to a certain extent, and then whether it's
correct, is my concern. Because as Califecrnia
updated, they might not have updated all of these
things.

S0 I have a few concerns. But I am going
to do what the Court orders for either me to loock at
it or not look at it. But I insulate myself from
the Court, if you don't mind.

MS. MACOMBER: If the Court wants to wait
for him viewing it, I can discuss some of Mr.
Wickman's concerns about whether it's been updated
or not, and how we know that the convictiocons that we
are relying on are felony convictions, for
argument's sake, and then make decisions from there,
if that's easier.

THE COURT: Let's just do that. And,
really, this has got a string to the Ccourt cof
Appeals, I should say a rubber band, as all that

stuff will go up to them. And they can figure it

out. I guess I can loock at it. I'm not sure if you
can share with Defense counsel. And he doesn't want
to -- I appreciate this. Sc go ahead.

MS. MACOMBER: Thank you, Your Honor.

In looking at conviction number four, we
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do see in the certified LEIN copy, that that is, as
it stands, a felony conviction. There was a prison
sentence attached to that. There is neo further
entry into that conviction that states that it has
been reduced to any sort of misdemeancr.

The same thing happens with conviction
number 7 and conviction number 11. In reviewing
conviction number 8, that Defense counsel cites in
his brief, the Pecople did not have access to the
case that he attached.

Based on that case, Your Honcr, there's no
argument that we can make that would say that that
would count as a low severity felony, given the
(inaudible) from the Court of Appeals says it's a
misdemeanor.

So we concede that conviction number 8
would be treated as a misdemeancr, which would lower
the PRV's to 65, given a PRV-3, 20 points, total
points being 65. That would make it an E-6 range,
that range being 225 to 375,

If I can put a pin in that for just one
second, Your Honor.

In reviewing the rest of the LEIN, there
are entries, Your Honor, from California, in which

the Defendant had a felony conviction, applied to
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have that conviction reduced to a misdemeanor, and
successfully did reduce that convictien te a
misdemeanor.

And in those cases, Your Honcr, there 13 a
notation that says: Reduce to misdemeancr. That is
how we know that these three remaining convictions
are actually felony convictions, absent some other
information that we may have. We have no orders
showing that those had been reduced to misdemeanors.
We had no cases showing that those had been reduced
to a misdemeanor.

The public ROA, as the Court is well
aware, can be fallible. It can be incorrect. It
happens gquite often, which is why, when we lcck at
the certified criminal history, we use that when
we're looking at what to score as a felony versus a
misdemeanor as far as a conviction versus an
acquittal versus a dismissal.

So based on the information that we have
that is certified, we have convictions that defense
counsel lists as number four, seven and 11 that are
certified felony convictions. And, again, that puts
us in that 225 to 375 range.

This Court sentenced Mr. Armogeda toc 360

months at the minimum. So that 360 months is within
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read from?

MR, WICKMAN: Yes, The way I understand
from Ms. Macomber, and I'll make it for the record,
I have not viewed any LEIN Infeormation, I don't plan
to, because based on Ms. Macomber's argument, I
actually don't think I need to. BAnd I think we are
going to resentencing at this point, Your Honor.

Sco I will leave it to argument with the
Michigan Department of Corrections, and try to get
certified records on resentencing.

I believe what Ms. Macomber is saying that
one place indicates felony, and in another place it
indicates reduced to misdemeanor. Bnd I am not
doubting Ms. Macomber. She is representing that
three other felonies do not have an indication that
they were reduced to misdemeancors; is that correct,
Ms. Macomber?

MS. MACOMBER: Yes. I'm going over the
entire cycle, but, yes.

MR, WICKMAN: Okay. Okay. I'm going to
argue, based on that information, once again, I have
not reviewed that, and I am not geoing to prior to
leaving the building today.

THE COURT: I am going to say I haven't

either. Ms. Macomber was authorized to loock at
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whatever the LEIN had and has given some conclusory
statements that we are accepting for purposes cof
this argument.

MR. WICKMAN: Yes. And I would ask to
adjourn if we have more of an issue to have, but I
don't think we need to get there. Based on
Ms. Macomber's arguments, I believe her ocffice is
conceding that the guideline range changes.

"If the minimum sentence --" and this is
gquoting from People v Francisco:

"If the minimum sentence falls within the

appropriate guideline range, a defendant

is not entitled to be resentenced unless

there has been a scoring error, or

any inaccurate information has been

relied upon.”™

There has been a scoring error. Even if
Ms. Macomber is correct and we are wrong as the
Defense, there has been a scoring error.

"A sentence --"

Continuing from People v Francisco, 474
Mich 82, and this is at page nine of my mection for
resentencing, slash, the motion to correct invalid
sentence:

"A sentence is invalid if it's based on
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inaccurate information.

Continuing:

"When the appropriate guidelines range

changes upon proper guidelines of the --

I am sorry -—- proper calculation of the

guidelines, the defendant is entitled to

resentencing, even if the original
sentence was within the new guidelines
range."

I believe that is what Ms. Macomber's
position here is that we are -- the guideline range
has changed. We're within it.

Our argument is, and I have not reviewed
LEIN Information, that none of these should be
counted. I think before resentencing we are going
to have to get more information, with regards to
what happened in these, making sure, confirming that
they were reduced, because we know that there was an
unpublished court opinion conviction that eight of
31 has been reduced,

S50 I think that Ms. Macomber's position is
that, under the law, under People v Francisco, which
I have no indication has been coverturned in any
shape or form, that resentencing is required, Your

Honor.
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THE COURT: Okay. Thank you. BAny further

response to that?

MS. MACOMBER: No, Your Honor.

THE COQURT: Well, let me see 1f counsel
are in agreement. The first reduction of
guidelines, if the people are arguing for between
225 and 275, and the other one would have been 170
to 285; is that correct?

MS. MACOMBER: 171 to 285, if there were
no prior --

THE COURT: If there were none. Okavy.

Well, I'm going to deny resentencing for
the feollowing reasons:

First of all, as judges always say, the
guidelines are advisable. Even if the guidelines
had been, and are -- were appropriately 170 to 285,
I think 360 months is the lowest minimum sentence
that I felt, in my discretion, was appropriate.

This act didn't kill the victim by a

confluence of a lot of very fortuitous things. That

there were people on the scene to stop bleeding.

That there was very qguick transmittal, emergency run

to Sparrow Hospital. That the knife almost

miraculously didn't go any higher or any lower, and

it didn't hit enocugh of a major blood vessel to
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cause the victim to bleed out. And the harm that
was done was grave,

I -- the harm to the wvictim just didn't --
just in my discretion, then and now, regardless of
these scores, I'm just not able to go any lower than
that on the minimum. S0 I deny the motion for new
trial, deny the motion for resentencing. Bnd those
are the reasons.

It's nothing scientific, honestly. It's
just not a scientific thing. It's because there was
a -- there was a video that probably got played
several times in the car. And -- but for just the
confluence of a lot of fortuitous circumstances, the
victim wouldn't have been at the trial to testify,
because he would have been dead. And he lost a
great percentage of bleocoed in his body. I can't
remember, for the record, what it was, but 1t was a
big number.

So, with respect, are there other
findings, subsidiary findings that ycu want me to
make clear, for me to decide? I am happy to do it.

MR. WICKMAN: Thank you, Your Honeor. For
the Defense, just why People v Francisco doesn't
apply. It's very clear law.

Thank you, Your Honor.
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THE COURT: Ms. Macomber?

M3. MACOMBER: No, Thank vou, Your Honor.

THE COQURT: Well, I'm just telling you, it
sounds -- I'm sure sure it's a little comfort to
Defendant and Defense counsel. But there's neo
mechanical guidelines scoring that could controvert
the severity of this crime, and impact on the victim
to lead tec any lower number than what I did. And
that's not out of malice toward the victim or the
Defendant. It's just what it came down to. Fair
enough?

MR. WICKMAN: I think the record is clear,
Your Honor.

THE COURT: Qkay. That will ke all feor
the record, then. I guess we'll get an order for
the reasons stated on the record. Do you want to
prepare the order?

MR. WICKMAN: I'm sorry, Yocur Honor?

THE COURT: One of you will get to submit
an order for the reasons stated con the record.

MR. WICEKMAN: I can prep it, Your Honcor.

THE COQURT: Okay. Very fine. That's all.

MS. MACOMBER: Thank you.

(Proceedings concluded at 11:43 a.m.)

133a

NV 0€:$7:01 STOT/S1/9 OSIN AQ AIATADTY



RECEIVED by MSC 6/13/2025 10:45:30 AM

35

190

11

12

13

14

15

16

17

18

19

20

21

22

23

24

STATE OF FLORIDA

25

134a



	Table of Contents
	Appendix A - Judgment of Sentence
	Appendix B - Order Denying Motion to Correct Invalid Sentence
	Appendix C - Trial Court Register of Actions
	Appendix D - Presentence Interview Report
	Appendix E - Court of Appeals Opinion
	Portion of Opinion Regarding Resentencing

	Appendix F - Stipulation to Proper Sentencing Guidelines
	Appendix G - 12-08-2022 Trial Transcript Excerpts
	Appendix H - 12-09-2022 Trial Transcript Excerpts
	Appendix I - 12-12-2022 Trial Transcript Excerpts
	Appendix J - 08-14-2023 Motion to Correct Invalid Sentence Transcript Excerpts
	Concession by the Plaintiff that the Guidelines Would Change
	Argument by the Defense Regarding Francisco Applying
	Trial Court's Decision on Denying Resentencing


