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Court Explorer

 Go Back Available Documents

Case Number
2020-393904-CZ
Entitlement
MARY MALLOY
Judge Name
DANIEL A. O'BRIEN

Date Code Desc

07/20/2021 POS PROOF OF SERVICE

07/20/2021 NOH NOTICE OF HEARING

07/20/2021 OPN OPINION/ORDER FILED

06/30/2021 WTL WITNESS LIST

03/29/2021 MFR MOTION FOR RECONSIDERATION AND REHEARING

03/15/2021 POS PROOF OF SERVICE

03/12/2021 ORD ORDER FILED

03/04/2021 POS PROOF OF SERVICE

03/04/2021 NE7 NOTICE ENTRY 7 DAY ORDER

03/02/2021 DPN DISPOSITION SHEET

02/16/2021 REP REPLY FILED

02/16/2021 POS PROOF OF SERVICE

02/16/2021 SDO SCHEDULING ORDER

02/10/2021 STO STIPULATION/ORDER FILED

02/04/2021 POS PROOF OF SERVICE

02/04/2021 ADJ ADJOURNMENT

02/01/2021 WTL WITNESS LIST

02/01/2021 POS PROOF OF SERVICE

02/01/2021 REP REPLY FILED

01/29/2021 POS PROOF OF SERVICE
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Date Code Desc

01/29/2021 SDO SCHEDULING ORDER

01/19/2021 RSP RESPONSE FILED

01/15/2021 POS PROOF OF SERVICE

01/08/2021 NOH NOTICE OF HEARING

01/08/2021 MOT MOTION FILED

01/08/2021 POS PROOF OF SERVICE

01/08/2021 SDO SCHEDULING ORDER

01/08/2021 STO STIPULATION/ORDER FILED

01/06/2021 DPN DISPOSITION SHEET

01/05/2021 STO STIPULATION/ORDER FILED

12/23/2020 POS PROOF OF SERVICE

12/21/2020 WTL WITNESS LIST

12/21/2020 POS PROOF OF SERVICE

12/21/2020 MSD MOTION SUMMARY DISPOSITION

12/15/2020 POS PROOF OF SERVICE

12/15/2020 RSP RESPONSE FILED

11/04/2020 WTL WITNESS LIST

10/16/2020 NOH NOTICE OF HEARING

10/16/2020 MOT MOTION FILED

09/02/2020 POS PROOF OF SERVICE

09/02/2020 SDO SCHEDULING ORDER

09/02/2020 DPN DISPOSITION SHEET

07/28/2020 POS PROOF OF SERVICE

07/28/2020 NOH NOTICE OF HEARING

06/10/2020 POS PROOF OF SERVICE

05/08/2020 DFN DEMAND FOR NOTICE

04/24/2020 ATC ANSWER TO COMPLAINT

03/05/2020 CMP COMPLAINT

03/05/2020 SUM SUMMONS ISSUED
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STATE OF MICHIGAN 
IN THE PROBATE COURT FOR THE COUNTY OF OAKLAND 

THE ESTATE OF MARY ANN MALLOY, 
a Legally Incapacitated Individual, by 
Darren Findling and Kathern Malloy, as Co-Guardians;  and 
THE DARREN FINDLING LAW FIRM, PLC, 

Plaintiffs, 

AUTO-OWNERS INSURANCE COMPANY, 
a foreign corporation, 

Defendant. 

Case No. 2020-323,9PrCZ 

DANIEL A. O'BRIEN 

Andrew J. Black (P64606) 
Tyler M. Knurek (P81896) 
The Darren Findling Law Firm, P.L.C. 
Attorneys for Plaintiff 
414 W. Fifth Street 
Royal Oak, MI 48067 
(248) 399-3300 

A civil action between these parties or other parties arising out of the 
traasoetion or Qeettrrence alleged in the Complaint has been previously 
filed in this court, where it was given docket mashers 2003-310364-GA 
and was assigned to Judge Daniel A. O'Brien. The action remains 
open ant cave. 

PI. 	 OR Pt 

COMPLAINT FOR PAYMENT ,OF PERSONAL INJURY PROTECTION BENEFITS, 
ATTORNEY FEES, COSTS, AND INTEREST 

Plaintiffs, the Estate of Mary Ann Malloy, a Legally Incapacitated Individual, by Darren 

Findling and Kathern Malloy, as Co-Guardians, and The Darren Findling Law Firm, PLC;  for their 

Complaint, state as follows: 

The Parties  

1, Plaintiff, the Estate of Mary Ann Malloy, a Legally Incapacitated Individual, is pending in 

the Oakland County Probate Court, Case No. 2008-316364-GA, administered by Darren 

Findling and Kathern Malloy. 

2. Plaintiff, The Darren Findling Law Firm, PLC, is a Michigan Professional Corporation. 

3. Defendant, Auto-Owners Insurance Company, is a Florida CorpOqitiOnl,d:ointi.biiiSine-g. in 

49-1S3,.0d00-  
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A 	1 

the County of Oakland. State of Michigan. 

Venue and Jurisdiction  

4. This cause of action is within the jurisdiction of this Court pursuant to MCL 700.1302, 

MCL 700.1303 and/or MCL 300.1604. 

5. Venue for this action is appropriate under MCL 600.1621. 

General Allegations 

6. On August 10, 1979, Mary Ann Malloy sustained serious injuries as the result of an 

automobile accident. 

7. Her injuries included a traumatic brain injury. 

8. Darren Findling and Kathern Malloy are the duly appointed Co-Guardians of Mary Ann 

Malloy, and are represented by The Darren Findling Law Firm, PLC, in their role as 

fiduciary. 

9. The necessity of the Guardianship results from the automobile accident. 

10. Defendant, Auto-Owners Insurance Company ("hereinafter referred to as Auto-Owners or 

Defendant") is the personal injury protection carrier for Mary Ann Malloy. 

11. Under the terms and conditions of the applicable automobile insurance policy, Auto-

Owners became obligated to pay, on behalf of Mary Ann Malloy, certain expenses or 

losses in the event he sustained bodily injury in a motor vehicle accident. 

12. As a result of the accident, the Co-Guardians and The Darren Findling Law Firm, PLC, 

have rendered services to the ward, thus the Estate has incurred reasonable and necessary 

attorney and fiduciary fees and costs. 

13. Proof for full payment of the above-mentioned obligations has been provided to Auto-

Owners on a monthly basis. 

14. For services rendered, the Estate has incurred fees and costs in the amount of $8,040.45 
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from March 27, 2019 through February 1,2020, and continues on an ongoing basis. 

Exhibit A, Billing Statements. 

15. The fiduciary and attorney fees and costs incurred are allowable expenses as defined by 

Michigan Law and were required to be paid by Defendant upon submission. 

Count I-Payment of No Fault Benefits, Interest and Attorney Fees 

16. Plaintiffs incorporate by reference all previous paragraphs of this Complaint as though 

fully stated herein. 

17. Pursuant to MCL 500.3107 and the applicable insurance policy, Defendant is responsible 

for payment of fiduciary and attorney fees and costs incurred which are allowable expenses 

and that are reasonably necessary for an injured person's care, recovery or rehabilitation. 

18. The services of the Co-Guardians and counsel as laid out in Exhibit A fall within the 

parameters described herein. 

19. Defendant has unreasonably refused to pay, or has unreasonably delayed in making proper 

payments, of no-fault benefits to the Estate, Co-Guardians, and/or The Darren Findling 

Law Firm, PLC. 

20. Plaintiffs are entitled to, and request a grant of, attorney fees and costs incurred in bringing 

this Complaint, as a result of the insurer unreasonably refusing to pay the claim or 

unreasonably delaying in making the proper payment pursuant to MCL 500.3148(1). 

21. Plaintiffs are entitled to 12% per annum simple interest on the overdue portion of the bill 

pursuant to MCL 500.3142. 

Count II - Breach of Contract Claim 

22. Plaintiffs incorporate by reference all previous paragraphs of this Complaint as though 

fully stated herein. 

     

 

" 
or' 

 

     

 

tO1 
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23. On or about August 10, 1979, Plaintiff was insured with Defendant under the provisions of 

an automobile insurance policy issued by Defendant that was then in effect in accordance 

with the provisions of the Michigan No-Fault Automobile Insurance Act (No-Fault Act), 

MCL 500.3101 el seq., and for which applicable premiums were paid. 

24. Under the terms and conditions of the automobile insurance policy, Defendant became 

obligated to pay to or on behalf of Plaintiff certain expenses or losses if Plaintiff sustained 

bodily injury or death in an accident arising out of the ownership, operation, maintenance, 

or use of a motor vehicle. 

25. Plaintiff was an occupant of a motor vehicle that was involved in a collision in which 

Plaintiff sustained accidental bodily injuries within the meaning of Defendant's policy and 

MCL 500.3105. Plaintiffs injuries necessitated the appointment of a co-guardians and/or 

conservator which resulted in the Estate incurring reasonable and necessary attorney and 

fiduciary fees and costs for administration related to the care, recovery and rehabilitation of 

Mary Ann Malloy. 

26. Defendant has refused to pay Plaintiff all personal protection insurance benefits in 

accordance with the applicable no-fault and contract provisions related to reasonable and 

necessary attOrney and fiduciary fees and costs for administration related to the care, 

recovery and rehabilitation of Mary Ann Malloy. 

27. Reasonable proof for full payment of all personal protection insurance benefits has been or 

will be supplied, but Defendant has failed, refused, or neglected to pay. 

28. Defendant has unreasonably refused to pay or has unreasonably delayed making proper 

payments to Plaintiff contrary to MCL 500.3142 and MCL 500.3148 and continues to do 

SO. 

Count III - Declaratory Relief 
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1 

29. Plaintiffs incorporate by reference all previous paragraphs of this Complaint as though 

fully stated herein. 

30. An actual controversy exists between Plaintiffs and Defendant. 

31. The court must determine the following: 

a. the applicability of the No-Fault Act to Plaintiff's claims; 

b. The reasonableness of attorney and fiduciary fees and costs for administration and 

that they are related to the care, recovery and rehabilitation of Mary Ann Malloy; 

c. That the failure to pay was "overdue" and not paid within 30 days of submission; 

and 

d. other determinations, orders, and judgments necessary to fully adjudicate the rights 

of the parties. 

32. Plaintiffs seek payment and are entitled to $8,040.45, plus interest of 12% per annum 

simple interest on the overdue portion of the bill pursuant to MCL 500.3142, of reasonable 

and necessary attorney and fiduciary fees and costs for administration related to the care, 

recovery and rehabilitation of Mary Ann Malloy. 

WHEREFORE, Plaintiffs, the Estate of Mary Ann Malloy, a Legally Incapacitated Individual, 

by Darren Findling and Kathern Malloy, as Co-Guardians, and The Darren Findling Law Firm, 

PLC, ask that this Court grant the following relief: 

A) Compel Auto-Owners to pay the Co-Guardians and/or The Darren Findling Law Firm, 

PLC's fees and costs associated with the care, recovery and rehabilitation of the ward in the 

amount of $8,040.45 plus interest; 

B) Award Plaintiffs' attorney fees and costs incurred in this matter; and 

C) Any other relief deemed appropriate. 
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Respectfully submitted, 
The D rren Fin ng Law Firm, PLC 

A r 

Dated: February 14, 2020 
Andre 	Black (P64606) 
Atto - eys for Plaintiffs 

= 
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PROBATE 
PR 0 

..... %,.110.• 0,•••• 	I 

414 W., Fifth Street 

Royal Oak, MI 48067 

July 9, 2019 

Estate of Mary Ann Malloy, LII 
Auto Owners 
PO BOX 30512 
Lansing, MI 48909 
Jennifer Bulling 

Claim #: 004-0004547-1979 

(248)399'3300  

— (243)556-9771  

www,TheProbatePi.o.orn 

Thank you for entrusting your important legal matters to The Darren Findling Law Firm. Attached is a 

billing statement. My firm accepts payment in the form of Check, cash, money order, VISA, MasterCard, 

DiscoverCard and American Express. Please make all checks payable to "The Darren Pindling Law Firm, 

PLC" and reference your file name on the check. Our Tax ID is 46-0739550. 

'Billing Summary 

Attorney Pees 

Costs and Expenses 
Payments (and Credits) 

r
revious 	Balance  

rk,o,;' 

ww w. THE PROBATE PRO.com/PAYM  NI T 

$4,496.00 
$132.58 

$0.00 
$0.00 

 

• : 
1/1.5A.  ' • 

Thank you for your confidence in our office. We are committed to serving you. Prompt payment of 

the balance is appreciated. If you should have any questions, please call my billing department at 
(248) 399-3300. 
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V 

THE .  

PROBATE 
a 0;000..1 11,. Calren itadha Ivo ;Pm. PLC 

414 W. Fifth Street 
Royal Oak, MI 48067 

(248)399-3300  

:1. (248)556-9771 

www.TheProbatePro.com  

Estate of Mary Ann Malloy, LI! 
Auto Owners 
PO BOX 30512 
Lansing, MI 48909 
Jennifer Bulling 

July 9, 2019 
File Name: 	 Estate of Mary Ann Malloy, LII 

Filo Typo 	 Censor/Guard-PIP 

Contact Person: 	Esselly,Angola 

Professional Services  

gwww:THE PROBATE PRO.com/PAYMENT  

• 
oissoveR 

Claim at 004-0004547-1979 

77me Amount 

3/27/2019 PL Receipt and review of intake sheet to open file within system. Place information into 
computer to correctly reflect client information, address, contact information, assigned 
attorney and prepare sticker for physical file. Return file with task Information for 
proper follow up. 

	

4/17/2019 AE 	Phone call from Rochelle Greenburg at Medical Alternatives Inc. Discussed file and 
Schedule in-person meeting at facility. 

	

4/23/2019 AE 	Prepared for hearing in Oakland County Probate Court 

	

4/24/2019 PL 	Telephone call from R. Greenburg regarding upcoming meeting with A. Esselly; 
correspondence to A. Esselly regarding the same. 

	

AE 	Attended hearing at Oakland County Probate Court regarding Petition to Modify 
Guardianship. Attended to necessary follow-up. Attempted to contact co-guardian 
regarding Petition. Spoke with Rochelle at Medical Alternatives regarding same. 

	

4/30/2019 PL 	Team meeting at Medical Alternatives. 

	

AE 	Preparation for meeting at Medical Alternatives. Teem meeting at Medical Alternatives 
regarding Mary's care, recovery, and rehabilitation. 

	

PL 	Telephone conference with Interested Party, Patrick Malloy, regarding Ward's care. 

1.00 9140.00 

0.50 $117.50 

0.40 $94.00 

0.20 $25.00 

2.60 $611.00 

1.80 5270.00 

2.50 $587.50 

0.10 $14.00 
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Estate of MaryAnn Malloy, LH Page 

77me 

2 

Amount 

5/1/2019 AE Review of notes and Medical status from Medical Alternatives. Phone call with Pat 1.00 8235.00 
Malloy regarding Mary's care, recovery, and rehabilitation. Letter to Kathem enclosing 
Acceptance of Appointment, Email to Pat Malloy regarding same. 

5/2/2019 PL Communication with PM&R office. 0.20 $30.00 

5/6/2019 AE Receipt of email from Ward's care manager regarding ward's needs 0.10 $23.50 

5/7/2019 AE Phone conference with Jennifer at Srporfn's office regarding Ward's care 0.10 823.50 

5/8/2019 AE Receipt of authorizations from MAM. Review of same. Receipt of signed Acceptance of 040 $117.50 
Appointment from co-guardian. Task to VR to Acceptance of Appointment with the 
Court. 

5/9/2019 AE Receipt of email from care manager regarding Ward's care. Review of executed 
medical authorizations 

0.20 847.00 

PL Prepared letter to Interested Parties with service of Order Regarding Modification of 0.90 $112.50 
Guardian; prepared Proof of Service for filing; scanned all documents to file; 
Preparation of Acceptance of Appointment for Ming. 

5/10/2019 PL Receipt and review of status reports from Medical Alternatives. 0.40 $60.00 

AE Conference with AO regarding ward's needs 0.20 847.00 

6/13/2019 PL Travel to Probate Court. Filed Acceptance of Appointment with probate clerk. 1.00 $95.00 
Qualified Fiduciary. Obtained 2 certified copies of Letters of Authority. Returned 
certified copy to The Probate Pro. 

5/15/2019 PL Correspondence to the Co-Guardian with a copy of the Letter of Guardianship; 
scanned in letters to file; correspondence to A. Esselly regarding the same. 

0.20 825.00 

5/21/2019 PL Team meeting with PM & R doctor. Guardianship visit. 3.00 8450.00 

AE Review of Medical Alternatives Summary of Ward's care 0.30 $70.50 

PL Team meeting with family and attorney/Guardian. 0.70 8105.00 

AE Team meeting regarding Ward's care. Attended to necessary follow up regarding same. 1.40 8329.00 

PL Letter to litigation counsel, Bob Logeman, enclosing Letters of Guardianship for his 
records. 

0.30 $42.00 

5/22/2019 PL Correspondence with L Vaara-Lewis regarding Social Security. 0.10 815.50 
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Estato of Mary Ann Malloy, LH Page 

Time 

3 

Amount 

5/22/2019 PL 	Meeting at Social Security Administration. 1.50 $225.00 

AE 	Receipt of email from Ward's brother regarding wards care and documentation 
received from Court. Response to the same. Conference with LVL regarding 
coordination of payment for ward's care and Guardianship review. 

0.40 $94.00 

5/24/2019 PL 	Monthly progress notes received and reviewed from Feinburg Consulting. 0.30 $45.00 

5/30/2019 AE 	Email correspondence with Med Alternatives regarding correspondence from Auto 020 $47.00 

Owners 

6/3/2019 PL 	Dr. Perlman notes received and reviewed. 0.20 $30.00 

AE 	Phone call from Guardian ad Utem regarding Guardianship review. 0.10 $23.50 

6/13/2019 PL 	Receipt and review of two status reports from Medical Alternatives. 0.30 $45.00 

6/24/2019 PI. 	Communication with brother. Communication with case manager. 0.40 $60.00 

- AE 	Phone call from Jeff regarding Guardianship Review. Email correspondence with Pat 0.40 $94.00 
Malloy regarding same. Conference with Uisa regarding ward's care. 

6/25/2019 PL 	Meeting at Social Security office. 0.50 $75.00 

AE 	Phone conference with Co-GA and son regarding Ward's care. 020 $47.00 

6/28/2019 AE 	Email correspondence from interested party regarding ward's care. 0.10 $23.50 

Total Time Charges 24.30 $4,496.00 

4/23/2019 MARY ANN MALLOY:LOG $24.00 
Check 8 27390 

4/24/2019 MILEAGE REIMBURSEMENT $6.96 
FEDERAL RATE: .68 per mite 
TOTAL MILES:12 

4/30/2019 MJLEAGE REIMBURSEMENT $26.68 
FEDERAL RATE: .58 per mile 
TOTAL MILES:46 

5/9/2019 Postage. $3.00 
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Estate of Maly Ann Malloy, LH 

5/20/2019 MILEAGE REIMBURSEMENT 
FEDERAL RATE: .58 per mile 
TOTAL MILES:92 

5/31/2019 MILEAGE REIMBURSEMENT 
FEDERAL RATE: .58 per mite 
TOTAL M1LES:36 

4-3049 

6/25/2019 MILEAGE REIMBURSEMENT 
FEDERAL. RATE: .58 per mile 
TOTAL MILES:4 

Total Filing Fees and Costs 

Total Amount of this Bill 

BALANCE DUE 

Page 	4 

Amount 

$50.14 

$19.62 

$2.18 

032.58 

$4,628.58 

$4,628.58 
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Estate of Mary Ann Molloy, LII Page 5 

_ Avg Rate Name 
Effective Ming Rate 

Time 
Angela Esselly 1120 $235.00 
Amy Pomponlo 1.00 $140.00 
Llisa Vaara-Lewis 9.30 $150.00 
Sharon McCarthy 0.40 moo 
Tracy McGinnis 0.10 $155.00 
Vematla Roddy 1.30 $125.00 
Marvin tithes 100 $95.00 
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Attorney Fees 

Costs and Expenses 
Payments (and credits) 

Previous Balance 
gialgagga• TaMtr 

$502.50 

$0.00 

($1,204.96) 

$4,628.58  
.Bnekarigit 

THIS 

P OBAT E 
P 

ne.:1,o• Ai The VI.". ,1•0 	I .0. $.1.. C 

414 W. Fifth Street 

Royal Oak, MI 48067 

September 6, 2019 

a (248)399-3300 

— (248)556-9771  

www.TheProbatePro.com  

Estate of Mary Ann Malloy, LII 

Auto Owners 

PO BOX 30512 

Lansing, MI 48909 

Jennifer Bulling 

Claim #: 004-0004547-1979 

Thank you for entrusting your important legal matters to The Darren Findling Law Firm. Attached is a 

billing statement. My firm accepts payment in the form of check, cash, money order, VISA, MasterCard, 

DiscoverCard and American Express. Please make all checks payable to "The Darren Findling Law Firm, 

PLC" and reference your file name on the check. Our Tax ID is 46-0739550. 

Billing Summary 

iy,A)www.1-1-4E PROBATE PRO.com/PAYMENT  

VISA' 
	 VER. ' 

Thank you for your confidence in our office. We are committed to serving you. Prompt payment of 

the balance is appreciated. If you should have any questions, please call my billing department at 

(245) 399-3300. 
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www• THE PRO BATE PRO.com/PAYMENT  
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www.TheProbatePro.com  

 

• 011•lon 41 The Comm ilataks tow Cl,... PLC 

414 W. Fifth Street 
Royal Oak, MI 48067 

Estate of Mary Ann Malloy, LII 
Auto Owners 
PO BOX 30512 
Lansing, MI 48909 
Jennifer Bulling 

September 6, 2019 
File Namet 	 Estate of Mary Ann Malloy, LII 

File Type 	 Conser/Guard-PIP 

Contact Person: 	Esseily,Angela 

Claim or, 004-00045474979 

Professional Services 

lime Amount 

7/1/2019 AE Reviewed documentation related to Ward's care. 0.20 $47.00 

7/3/2019 At Receipt of correspondence regarding wards care 0.10 $23.50 

7/8/2019 At Phone conference with Co-GA regarding coordination of ward's needs. 0.50 $117.50 

7/10/2019 PL Requested HIPPA release requests for client, and media release for recreational 
therapy from NeuroRestorative completed. Guardian signature obtained. Mailed 
completed forms in envelope provided. 

0.30 $45.00 

7/12/2019 At Receipt of status up date on Mary's care. 0.10 $23.50 

7/15/2019 PL Receipt and review of June and July status reports from Medical Alternatives. 0.20 $30.00 

7/16/2019 At Coordination of wards care needs 0.60 575.00 

Pl. Conference with A. Esseily regarding wards care and needs. 0.10 $15.50 

8/22/2019 AO Spoke with Rebekah (Auto Owners) regarding status of PIP claims/benefits. 0.20 $57.00 

8/26/2019 PL Receipt and review of therapeutic status report from Cassell and Associates. 0.30 $45.00 

AE Receipt of medical record regarding Ward's treatment and work program. 0.10 $23.50 
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Estate of Mary Ann Malloy, LH Page 	2 

171770 	Amount 

Total lime Charges 2.70 	$502.50 	• 

Previous Balance $4,628.58 

8/19/2019 Thank you for your Payment!. Check No. 358456540 ($1,204.96) 

Total Payments and Credits ($1,204.96) 

BALANCE DUE $3,926.12 
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Rabb of Mary Ann Malloy, LH Page 	3 

  

' Name 
Effective Wing-Rate 

  

The  Avg Rate 
020 $285.00 
1.60 	$193.75 
aso 	$150.00 
wo moo 

   

 

Amanda Orlando 
Angela Esselly 
Llisa Vaara•Lewis 
Tracy McGinnis 

   

Current 	 30 Days 	 90 Days 	 180 Days 	Collections 
$502.50 	$3,423.62 	 $0.00 	 $0.00 	 $0.00 
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— (248)556-9771 

www.TheProbatePro.com  

October 29, 2019 

Estate of Mary Ann Malloy, LII 

Auto Owners 
PO BOX 30512 

Lansing, MI 48909 
Rebekah Moritz 

Claim #: 004-0004547-1979 

Thank you for entrusting your important legal matters to The Darren Findling Law Firm. Attached is a 

billing statement. My Firm accepts payment in the form of check, cash, money order, VISA, MasterCard, 
DiscoverCard and American Express. Please make all checks payable to "The Darren Findling Law Firm, 

PLC" and reference your file name on the check. Our Tax ID is 46-0739550. 

Billing Summary 

Attorney Fees 
Costs and Expenses 
Payments (and credits) 

[
Previous Manse - 

$717.50 
$12.00 

$0.00 
$3,907.62  

riVirMargiittltnNi 
I 

v-Liwww.11-1E PROBATE PPO.com/PAYmENT  

OiSC.  "VE-12' 

Thank you for your confidence in our office. We are committed to serving you. Prompt payment of 
the balance is appreciated. If you should have any questions, please call my billing department at 

(248) 399-3300. 
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www.TheProbatePro.com  

Estate of Mary Ann Malloy, LII 
Auto Owners 
PO BOX 30512 
Lansing, MI 48909 

Rebekah Moritz 

October 29,2019 
File Name, 	 Estate of Mary Ann Malloy, Ul 

File Type 	 Censer/Guard-PIP 

Contact Person; 	Esseily,Angela 

Ptofessional Services 

Claim 01004-0004547-1979 

Tine,  Amount 

0.90 $211.50 

0.60 $90.00 

0.20 $47.00 

0.40 $9400 

0.30 $45.00 

0.50 $75.00 

0.40 $60.00 

1.00 $95.00 

	

10/8/2019 AE 	Began preparation of Annual Report of Guardian. Prepared and mailed letter to 
coGuardian enclosing report. Email correspondence with CM and brother regarding 
same. 

	

10/12/2019 PL 	Receipt and review of Cassell and Associates status report. Communication with case 
manager. 

	

10/14/2019 A E 	Assisted in preparation of Annual Report of Guardianship. Phone call from Ward's 
brother regarding coordination of same. 

	

10/16/2019 AE 	Receipt of email from ward's family. Review of completed Annual Report Task to Liisa 
to file, serve, and File Proof of Service. 

	

PL 	Meeting with case manager to assist with the completion of the Annual Report. 

	

10/17/2029 PL 	Prepared correspondence to Interested Parties and mailed Annual Report of 
Guardianship. Prepared Proof of Service. Filed Annual Report of Guardianship with 
Oakland County Probate Court. 

	

10/21/2019 PL 	Letters of Authority received from Oakland County Probate Court. Prepared 
correspondence to Guardian with same. Communication with brother and team and 
provided them with updated Letters of Authority. 

	

PL 	Travel to Probate Court. Filed Annual Report of Guardian with probate court clerk 
Returned time-stamped copy to The Probate Pro. 
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Estate of Mary Ann Monoy. LII 
	

Page 	2 

Time Amount 

Total Time Charges 	 4.30 $777.50 

10/17/2019 MARY A MALLOY:ANNUAL RPT/UPDATED LOA 	 $12.00 

Check gl 29401 

Total Filing Fees and Costs 	 $72.00 

Total Amount of this Bill 	 $729.50 

Previous Balance 	 $3,907.62 

BALANCE DUE $4,637.72 

  

Appellant Appendix 041

R
EC

EIV
ED

 by M
SC

 6/8/2023 2:58:43 PM



Current 	 30 Days 
$813.00 	 $502.50 

	

90 Days 	 180 Days 	 Collections  

	

$0.00 	 $3,321.62 	 $0.00 

Is 

• 

Rapt° of MoryAln Malloy. MI 

 

Page 

tslame 

 

Effective Bitting Rafe 
Time Avg Rate 

   

Angekt Esselly 1.50 $235.00 

Visa Vaara-Lewis 7.80 $750.00 

Joe Kassab 7.00 $95.00 
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Royal Oak, MI 48067 

October 4, 2019 

Estate of Mary Ann Malloy, LII 

Auto Owners 

PO BOX 30.512 
Lansing, MI .48909 

Rebekah Moritz 

Claim #: 004-0004547-1979 

a (24.8)399-3300 

— (248)556-9771 

www.TheProbatePro.com  

Thank you for entrusting your important legal matters to The Darren Findling Law Firm. Attached is a 

billing statement. My firm accepts payment in the form of check, cash, money order, VISA, MasterCard, 
DiscoverCard and American Express. Please make all checks payable to "The Darren Pindling Law Firm, 

PLC" and reference your file name on the check. Our Tax ID is 46-0739550. 

Billing Summary 

Attorney Fees 	 $83.50 

Costs and Expenses 	 Moto 

Payments (and credits) 	 ($102.00) 

r
revious 1321since 	._ $3,926.12  

tagEtWASIMARMIragialterirMa 

",••••viv..w TI-IE PO6ATi PRO.coni/PAY:-IIINT • • • 	 
VISA' 

; 	• 
-7;m 	• - 

t.;.q V E R 

Thank you for your confidence in our office. We are committed to serving you. Prompt payment of 
the balance is appreciated. If you should have any questions, please call my billing department at 

(248) 399-3300. 
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Estate of Mary Ann Malloy, LII 
Auto Owners 
PO BOX 30512 
Lansing, MI 48909 
Rebekah Moritz 

Octobor 4,2019 
Pilo Nemo; 	 Estate of Mary Ann Malloy, LII 

File Type 	 Censor/Guard-PIP 

Contact Person: 	Essolly,Angola.  

ciwww.THE PROBATE PRacom/PAYMENT 
t=a1=1•111 47" 

vzisAr 	r,f, 'CRAM 12ISSZPIR  

1:=1 

--: 	'7. • •-•.1.sin. 

Claim gs 004-0004547-1979 

170.1:e.:11 
••,,!1•Pl.",44,  

Professional Services 

lime Amount 

9/5/2019 AE 	Receipt of correspondences regarding Ward's care. 0.10 $23.50 

9/6/2019 PL 	Report from Medical Alternatives received and reviewed. 0.40 $60.00 

Total Time Charges 0.50 $63.50 

Previous Balance $3,926.12 

9/19/2019 Thank you for your Payment!. Check No. 358561310 ($45.00) 
9/19/2019 Thank you for your Payment!. Check No. 358561300 ($57.00) 

Total Payments and Credits ($102.00) 

BALANCE DUE 	 $3,907.62 
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Estate of Mary Ann Malloy, Lll Page 	2 

  

1.. 

a 

Effective Billing Rate 
Name 	Time Avg Rate 
Angela Esseily 	 0.10 	$235.00 
Lllsa Vaara•Lewis 	 0.40 	$150.00 

....1.11••• 
Current 
$586.00 

	

30 Days 	 90 Days 	 180 Days 	Collections 

	

$0.00 	 $3,321.62 	 $0,00 	 $0.00 
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December 3, 2019 

Estate of Mary Ann Malloy, LII 

Auto Owners 

PO BOX 30512 

Lansing, MI 48909 

Rebekah Moritz 

Claim #: 004-0004547-1979 

Thank you for entrusting your important legal matters to The Darren Findling Law Firm. Attached is a 

billing statement. My firm accepts payment in the form of check, cash, money order, VISA, MasterCard, 

DiscoverCard and American Express. Please make all checks payable to "The Darren Findling Law Firm, 

PLC" and reference your file name on the check. Our Tax ID is 46-0739550. 

Billing Summary 

Attorney Fees 

Costs and Expenses 

Payments (and credits) 

. revious Balance r  

is„.1.4www.THE PROBATE PRO.com/PAYMENT  

$2,845.00 

$102.88 

$0.00 

$3,907.62  

tiALJAKet ribE  

VISA' 

• 

EXF•RESS 

Thank you for your confidence in our office. We are committed to serving you. Prompt payment of 

the balance is appreciated. If you should have any questions, please call my billing department at 

(248) 399-3300. 
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Estate of Mary Ann Malloy, LII 
Auto Owners 
PO BOX 30512 
Lansing, MI 48909 
Rebekah Moritz 

December 3, 2019 
File Name: 	 Estate of Mary Ann Malloy, LII 

File Type 	 Conser/Guard-PIP 

Contact Person: 	Esseily,Angela 

Professional Services 

Claim #: 004-0004547-1979 

10/8/2019 AE 

10/12/2019 PL 

10/14/2019 AE 

10/16/2019 PL 

AE 

10/17/2019 PL 

DF 

10/21/2019 PL 

Time Amount 

Began preparation of Annual Report of Guardian. Prepared and mailed letter to 
coGuardian enclosing report Email correspondence with CM and brother regarding 
same. 

0.90 $211.50 

Receipt and review of Cassell and Associates status report. Communication with case 
manager. 

0.60 $90.00 

Assisted in preparation of Annual Report of Guardianship. Phone call from Ward's 
brother regarding coordination of same. 

0.20 $47.00 

Meeting with case manager to assist with the completion of the Annual Report. 0.30 $45.00 

Receipt of email from ward's family. Review of completed Annual Report. Task to Liisa 
to file, serve, and file Proof of Service. 

0.40 $94.00 

Prepared correspondence to Interested Parties and mailed Annual Report of 0.50 $75.00 
Guardianship. Prepared Proof of Service. Filed Annual Report of Guardianship with 
Oakland County Probate Court. 

Prepared the final draft of the Annual Report of Guardian on Condition of Legally 0.50 $175.00 
Incapacitated Individual for filing with the Probate Court. 

Letters of Authority received from Oakland County Probate Court. Prepared 
correspondence to Guardian with same. Communication with brother and team and 
provided them with updated Letters of Authority. 

0.40 $60.00 

www.THE PROBATE PRO.com/PAYMENT  
aormaram. 
VISA' • .47:411 JSCVE 
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Estate of Mary Ann Malloy, LH 
	

Page 	2 

Time Amount 

	

10/21/2019 PL 	Travel to Probate Court. Filed Annual Report of Guardian with probate court clerk. 
	1.00 	$95.00 

Returned time-stamped copy to The Probate Pro. 

	

10/30/2019 PL 	Prepared Notice of Hearing and court filing memo for filing of Petition to Compel 
	

0.30 	$42.00 

Payment of PIP Benefits. 

	

11/1/2019 PL 	Prepared a cover letter to the interested parties to serve the Petition and Notice of 
	

1.50 	$210.00 

Hearing. Also served the resident agent for Auto Owners. Prepared a Proof of Service 
for filing with probate court and mailed. 

	

PL 	Travel to Probate Court. Met with clerk to file Petition. Filed documents with probate 	1.50 	$142.50 

court. Paid filing fee. Returned Notice of Hearing with hearing date to The Probate 
Pro. 

	

11/4/2019 PL 	Receipt and review of Medical Alternatives progress note for ward's care, recovery and 	0.20 	$30.00 

rehabilitation. 

	

11/6/2019 PL 	Drafted proposed order. 	 0.20 	$28.00 

	

11/7/2019 AE 	Receipt of medical summaries regarding Mary's care, recovery and rehab. Follow up 	0.30 	$70.50 

with social worker regarding same. 

	

11/12/2019 PL 	Guardian visit and doctor appointment. 	 3.50 	$525.00 

	

AE 	Receipt of documentation regarding ward's care. 	 0.20 	$47.00 

	

11/15/2019 PL 	Case management service agreement received and reviewed from Feinburg consulting 	0.30 	$45.00 

for ward's care. Guardian signature obtained. Returned to Feinburg via email as 
requested. 

	

11/18/2019 AE 	Conference with AB regarding Petition to Compel. 	 0.20 	$47.00 

	

11/19/2019 PL 	Phone call with Ominique regarding request for an adjournment. Prepared memo to 	0.10 	$13.50 
file owner regarding the same. 

	

AE 	Email correspondence with Defense Counsel regarding hearing at Oakland County 	0.20 	$47.00 

Probate Court. Receipt of Objection and Appearance. 

	

AE 	Preparation of Petition to Compel at Oakland County Probate Court. 	 0.50 	$117.50 

	

11/20/2019 AE 
	

Attended hearing at Oakland County Probate Court regarding Petition to Compel. 	2.50 	$587.50 
Attended to necessary follow-up. 

Total Time Charges 	 16.30$2,845.00 
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Estate of Mary Ann Malloy, LII 	 Page 	3 

10/17/2019 MARY A MALLOY:ANNUAL RPT/UPDATED LOA 
Check it 29401 

10/30/2019 MARY A MALLOY:PET TO COMPEL PYMT 
Check # 29537 

Amount 

$12.00 

$20.00 

11/1/2019 Postage. 	 $9.40 

11/12/2019 MILEAGE REIMBURSEMENT 	 $51.04 

FEDERAL RATE: .58 per mile 
TOTAL MILES:88 

11/20/2019 MILEAGE REIMBURSEMENT 
	

$10.44 

FEDERAL RATE: .58 per mile 
TOTAL MILES:18 

Total Filing Fees and Costs 	 $102.88 

Total Amount of this Bill 	 $2,947.88 

Previous Balance 	 $3,907.62 

BALANCE DUE 	 $6,855.50 
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Estate of Mary Ann Malloy, LH 
	

Page 	4 

Name 
Effective Billing Rate 

 

Time 	Avg Rate 

      

Darren Fin dung 
	

0.50 	$350.00 
Angela Esseily 
	

5.40 	$235.00 
Amy Pomponio 
	 2.00 	$140.00 

Desiree Hippler 
	

0.10 	$135.00 
Liisa Vaara-Lewis 
	 5.80 	$150.00 

Joe Kassab 
	

2.50 	$95.00 

	

Current 	 30 Days 	 90 Days 	 180 Days 	Collections 

	

$2,947.88 	 $0.00 	 $586.00 	 $0.00 	 $3,321.62 
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January 13, 2020 

Estate of Mary Ann Malloy, LII 

Auto Owners 

PO BOX 30512 

Lansing, MI 48909 

Rebekah Moritz 

Claim #: 004-0004547-1979 

Thank you for entrusting your important legal matters to The Darren Findling Law Firm. Attached is a 

billing statement. My firm accepts payment in the form of check, cash, money order, VISA, MasterCard, 

DiscoverCard and American Express. Please make all checks payable to "The Darren Findling Law Firm, 

PLC" and reference your file name on the check. Our Tax ID is 46-0739550. 

Billing Summary 

Attorney Fees 

Costs and Expenses 
Payments (and credits) 

revious Balance r 
BAL 

$785.50 
$0.00 

($814.50) 
$6,855.50  

011,WW6T21.101 

"51www.THE PROBATE PRO.com/PAYMENT  

etemumenamt ratsct v E R 

4.14201viNt 
VISA' 

. 
 Chi

411111i4L1 
b..,SPRESS. I 

Thank you for your confidence in our office. We are committed to serving you. Prompt payment of 

the balance is appreciated. If you should have any questions, please call my billing department at 

(248) 399-3300. 
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Estate of Mary Ann Malloy, LII 
Auto Owners 

PO BOX 30512 

Lansing, MI 48909 

Rebekah Moritz 

January 13, 2020 

File Name: 	 Estate of Mary Ann Malloy, LII 

File Type 	 Conser/Guard-PIP 

Contact Person: 	Esselly,Angela 

Claim #: 004-0004547-1979 

Professional Services 

	

12/2/2019 PL 	Preparation of correspondence to Interested Parties with service of Order; 
preparation of correspondence and Proof of Service for Oakland County Probate 
Court for filing; scanned all documents to file. 

	

12/3/2019 PL 	Receipt and review of Dr. Perlman notes. 

	

12/16/2019 PL 	Communication with court about adjournment of hearing. Email to File Owner and 
attending attorney. 

	

12/19/2019 PL 	Telephone call from Interested Party regarding updated address. 

	

12/23/2019 ES 	Review of file to determine necessity for tax letter. 

12/26/2019 AJB 	Receipt and review of response and research and preparation of Reply. 

	

12/27/2019 KB 	Review and revise reply to response to petition to compe 

Time Amount 

0.80 $100.00 

0.20 $30.00 

0.20 $23.00 

0.10 $12.50 

0.20 $47.00 

1.50 $487.50 

0.30 $85.50 

Total Time Charges 	 3.30 $785.50 

Previous Balance 	 $6,855.50 

12/18/2019 Thank you for your Payment!. Check No. 358838936 	 ($814.50) 

Total Payments and Credits 	 ($814.50) 
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Estate of Mary Ann Malloy, LH 
	

Page 	2 

Amount  

BALANCE DUE 	 $6,826.50 
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Current 	 30 Days 
$785.50 	 $2,947.88 

	

90 Days 
	

180 Days 	 Collections 

	

$0.00 	 $83.50 	 $3,009.62 

Estate of Mary Ann Malloy, LH 

Effective Billing Rate 
Name 
Andrew Black 
Kristy Biddinger 
Elyka Symington 
Liisa Vaara-Lewis 
Vemetia Roddy 
Sean Boughton  

Page 	3 

Time Avg Rate 
1.50 $325.00 

0.30 $285.00 
0.20 $235.00 
0.20 $150.00 
0.90 $125.00 
0.20 $115.00 
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THEPROBATEPRO 
414 W. Fifth Street 
Royal Oak, MI 48067 

A-Division of the Darron Pin(!ling Law Pirm, PLC 

(877) YOUR-FIRM 

www.THEPROBATEPPO.com  
Estate of Mary Ann Malloy, LII 
Auto Owners 

PO BOX 30512 
Lansing, MI 48909 
Rebekah Moritz 

Claim #: 004-0004547-1979 

February 6,202' 

Billing Summary 

Attorney Fees $1,202.50 

Costs and Expenses $11.45 

Payments (and credits) $0.00 

Previous Balance $6,826.50 

rifraFARcgiffu,E 
r  .14 www THE PROBATE PRO.com/PAYMENT  

Please be advised of certain changes to our billing practices. 
1. Effective January 1, 2020, we have implemented modest increases to some attorneys' hourly rates. 
2. Effective February, 1, 2020, we have implemented a three percent administrative fee for expenses such as postage, copying, 
and legal research. This fee does not include certain file-specific costs which will be separately detailed on your bill, such as 
certified mail, FedEx. UPS, filing fees, courier services, people searches and mileage fees. 
If you have any questions about the changes, please don't hesitate to contact us via phone"or email. 

Thank you for entrusting your important legal matters to The Darren Findling Law Firm, PLC. 
We accept payment in the form of check, cash, money order, VISA, MasterCard, DiscoverCard and American Express. 
Pay online at www.TheProbatePro.com/Payment.  
Please make all checks payable to "The Darren Findling Law Firm, PLC" and reference your file name on the check. 
Our Tax ID is 46-07locs0 
Thank you for your confidence in our office. We are committed to serving you. Prompt payment of the balance is appreciated. 

If you should have any questions, please call the billing team at (248) 399-3300. 
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(877) youR-FIRM 

www.THEPROBATEPRO.com  PROBATE 
414 W. Fifth Street 

Royal Oak, MI 48067 A Division of The Darren Findling Law Firm. PLC 

Estate of Mary Ann Malloy, LII 
Auto Owners 

PO BOX 30512 
Lansing, MI 48909 

Rebekah Moritz 

February 6, 2020 

File Name: 	 Estate of Mary Ann Malloy, LII 

File Type 	 Conser/Guard-PIP 

Contact Person: 	Esseily,Angela 

Claim #: 004-0004547-1979 

Professional Services 

Time Amou, 

1/2/2020 PL Served Reply to Response to Petition to Compel on Interested Parties. Prepared Proof 
of Service. Prepared court filing memo. 

0.6 $90.01 

AE Receipt of correspondence regarding ward's care. 0.2 $49.01 

1/3/2020 PL Travel to Probate Court Filed Proof of Service with probate court clerk. Returned 
filed-stamped copy to The Probate Pro. 

0.7 $66.51 

1/6/2020 AJB Preparation and appearance in Oakland County Probate Court for hearing on Petition. 2.0 $700,01 

1/21/2020 PL Receipt and review of NeuroRestorative report. 0.2 $30.01 

1/23/2020 AE Review of documentation regarding ward's care. 0.2 $49.01 

1/24/2020 AE Email correspondence regarding care of ward. 0.2 $49.01 

1/29/2020 PL Communication with Medical Alternatives regarding ward's care and recovery. 0.2 $30.01 

AE Receipt of numerous emails regarding concerns for ward's care. Follow up regarding 
same. 

0.2 $49.01 

1/30/2020 PL Prepared letter to Kathrin regarding tax documents. 0.3 $45.01 

1/31/2020 PL Phone conference with Social Security Administration discussing benefits for ward's 
care. Communication with attorney. 

0.3 $45.01 
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Estate of Mary Ann Malloy, LI! 	 Page 	2 

Time 	Amou, 

Total Time Charges 	 5.10 $1,202.5( 

1/2/2020 Postage. 	 $7.81 

1/3/2020 Postage. 	 $3.6 

12/2/19 

Total Filing Fees and Costs $11.4: 

Total Amount of this Bill $1,213.9: 

Previous Balance $6,826.5( 

BALANCE DUE 	 $8,040.4, 
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Estate of Mary Ann Malloy, LII 
	

Page 	3 

Average Billing Rate 
Name 
	 Time 	Avg Rai 

Andrew Black 
	

2.00 	$350.0 
Angela Esseily 
	 0.80 	$245.0 

Amy Pomponio 
	

0.60 	$150.0 
Desiree Hippler 
	

a30 	$150.0 

Visa Vaara-Lewis 
	 0.70 	$15a0 

Joe Kassab 
	

0.70 	.105.0 

	

Current 
	

30 Days 
	

90 Days. 	• 180 Days 	 Collections 

	

$1,999.45 
	

$0.00 
	

$Z947.88 
	

$0.00 	• 	$3,093.12 
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STATE OF MICHIGAN

IN THE PROBATE COURT FOR THE COUNTY OF OAKLAND

THE ESTATE OF MARY ANN MALLOY,
A Legally Incapacitated Individual, by
Darren Findling and Kathern Malloy, as Co-
Guardians, and THE DARREN FINDLING
LAW FIRM, PLC,

Plaintiffs,

vs

AUTO-OWNERS INSURANCE COMPANY,
a foreign corporation,

Defendant.

Case No.: 2020-393904-CZ
Hon. Daniel A. O’Brien

THE DARREN FINDLING LAW FIRM PLC
ANDREW J. BLACK (P64606)
TYLER M. KNUREK (P81896)
Attorneys for Plaintiffs
414 W. Fifth Street
Royal Oak, MI 48067
(248) 399-3300 / (248) 556-9767 – Fax
andrew@findlinglaw.com

COLLINS EINHORN FARRELL PC
LAUREN A. FREDERICK (P75167)
MARYRACHEL DYSARZ (P77780)
Attorney for Defendant
4000 Town Center, 9th Floor
Southfield, MI  48075
(248) 355-4141
(248) 355-2277 (fax)
lauren.frederick@ceflawyers.com
maryrachel.dysarz@ceflawyers.com

AUTO-OWNERS’ RESPONSE TO FINDLING LAW’S
MOTION FOR PARTIAL SUMMARY DISPOSITION AND

COUNTER-MOTION FOR SUMMARY DISPOSITION UNDER (I)(2)

Interested Party Auto-Owners requests that this Court deny Findling Law’s

motion for partial summary disposition brought under MCR 2.116(C)(9) and (C)(10)

and grant summary disposition in favor of Auto-Owners under MCR 2.116(I)(2). In

support, Auto-Owners relies on the attached brief.
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THEREFORE, Auto-Owners requests that the Court deny Findling Law’s motion

and enter summary disposition in Auto-Owners’ favor.

Respectfully submitted,

COLLINS EINHORN FARRELL PC

/s/ Lauren A. Frederick
LAUREN A. FREDERICK (P75167)
MARYRACHEL DYSARZ (P77780)
Attorneys for Defendant
4000 Town Center, 9th Floor
Southfield, MI  48075
(248) 355-4141 / (248) 355-2277 – Fax
lauren.frederick@ceflawyers.com
maryrachel.dysarz@ceflawyers.com

Dated: January 15, 2020

BRIEF IN SUPPORT OF AUTO-OWNERS’ COUNTER-MOTION FOR
SUMMARY DISPOSITION UNDER (I)(2)

Auto-Owners is entitled to summary disposition, not Findling Law. No authority

exists to support Findling Law’s claim that attorney Darren Findling can delegate

guardianship duties to employees at his firm in the manner that he has—that is, without

a power of attorney, without court notification and supervision, and for a period greater

than 180 days. Findling Law cites five cases, none of which address the issue. Findling

Law also cites two statutes that don’t apply. So neither the statutes nor any case law

lend support to Findling’s argument. To that end, delegating guardianship duties in the

business model that Darren Findling has created defies public policy. It misplaces the

trust in which courts and families have in a guardian by permitting a delegatee to make

life-impacting decisions without court supervision and outside the court’s reach
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indefinitely.

Because no law supports Findling Law’s argument that Darren Findling can

delegate his guardianship duties and because delegation of those crucial duties defies

public policy, Auto-Owners is entitled to summary disposition on the bills in which

someone else performed Darren Findling’s guardianship duties.

Factual Background

Mary Ann Malloy has been legally incapacitated from a car accident since

August 10, 1979. This Court appointed attorney Darren Findling, a professional

fiduciary, as her legal guardian on April 24, 2019. Darren Findling delegated his duties

as guardian to other employees in his law firm without executing a valid power of

attorney. Those employees performed guardianship duties from April 29, 2019, through

June  3,  2020  (401  days)  and  continue  to  do  so.1 The employees charged attorney rates

ranging from $165 to $295 an hour for guardianship duties that family members

generally perform without legal training. Darren Findling never notified this Court that

others were performing his guardianship duties.

Findling Law sought reimbursement for those services performed by Darren

Findling’s delegatees under MCL 500.3107, which requires insurers to reimburse

guardians of their insureds for reasonable and reasonably necessary guardianship

expenses. Auto-Owners refused to reimburse Findling Law for guardianship duties

performed by anyone other than Darren Findling absent a validly executed and short-

term power of attorney in compliance with MCL 700.5103. Findling Law now seeks

1 See Findling Law’s Exhibit A
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partial summary disposition under MCR 2.116(C)(9) because it believes that Auto-

Owners has failed to state a valid defense.

Darren Findling also serves as professional fiduciary in 17 other cases in which

Auto-Owners is the no-fault insurer and has also delegated his guardianship duties in

those cases as well. This is one of the issues in a declaratory judgment action pending in

Kent County.

Legal Standard

Under MCR 2.116(C)(9), a plaintiff may seek summary disposition if the

opposing party fails to state a valid defense to the asserted claim. Nicita v Detroit, 216

Mich App 746, 750; 550 NW2d 269 (1996), on remand. A motion brought under (C)(9)

tests the sufficiency of a defendant’s pleadings by accepting all well-pleaded allegations

as true. Lepp v Cheboygan Area Schools, 190 Mich App 726, 730; 476 NW2d 506 (1991). If

the defenses are “so clearly untenable as a matter of law that no factual development

could possibly deny plaintiff's right to recovery, then summary disposition under (C)(9)

is proper.” Id. (quotations and citations omitted).

Under MCR 2.116(C)(10), a party may move for summary disposition on the

grounds that, “[e]xcept as to the amount of damages, there is no genuine issue as to any

material fact and the moving party is entitled to judgment as a matter of law.” Id. A

genuine  issue  of  material  fact  exists  “when  reasonable  minds  could  differ  on  an  issue

after viewing the record in the light most favorable to the nonmoving party.” Allison v

AEW Capital Mgmt, LLP, 481 Mich 419, 425; 751 NW2d 8 (2008). For a motion brought

under (C)(10), courts must consider documentary evidence submitted by the parties, if
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its content or substance would be admissible as evidence to establish or deny the

grounds stated in the motion. MCR 2.116(G)(5)-(G)(6). Maiden v Rozwood, 461 Mich 109,

121; 597 NW2d 817 (1999).

Under MCR 2.116(I)(2), courts may render summary disposition in favor of the

opposing party, if it appears that the opposing party, rather than the moving party, is

entitled to judgment. Enbridge Energy, LP v State, ___ Mich App ___, ___; ___ NW2d ___

(2020) (Docket No. 351366); slip op at 1.

Argument

Auto-Owners, not Findling Law, is entitled to summary disposition. Attorney

Darren Findling cannot delegate his guardianship duties to people in his law firm

without a validly executed power of attorney. Nor can he delegate his duties for more

than 180 days and without notification to the Court. No law supports Findling Law’s

argument otherwise, and its business model defies public policy. This Court should

enter summary disposition in favor of Auto-Owners.

A. None of the cases that Findling Law cites support its argument that a
guardian may delegate guardianship duties

Findling Law argues that it can delegate Darren Findling’s guardianship duties

to  others.  It’s  wrong,  and  a  brief  review  of  every  case  that  Findling  Law  cites  reveals

that no authority exists to support its proposition.

Findling Law cites Heinz v Auto Club Ins Ass’n, 214 Mich App 195; 543 NW2d 4

(1985), to support the proposition that Darren Findling can delegate his guardianship

duties. (Brief at 4). But Heinz doesn’t address delegating a guardian’s duties. Heinz
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simply recognizes that guardians can be entitled to reimbursement under MCL

500.3107, which Auto-Owners doesn’t contest. Findling Law’s use of Heinz is  a  red

herring.

Next, Findling Law cites In re Larry Jerome LeBoeuf, unpublished per curium

opinion of the Court of Appeals, issued October 27, 2009 (Docket No. 286499). (Brief at

5). Like Heinz, LeBoeuf says that the guardian may receive reimbursement under MCL

500.3107 so long as it meets the criteria established in Nasser v Auto Club Ins Ass’n, 435

Mich 33, 49-50; 457 NW2d 637 (1999), which, again, is not disputed here. LeBoeuf does

not address the question of whether a guardian may delegate guardianship duties. Id.

Findling Law also cites In re Geror, 286 Mich App 132, 134; 779 NW2d 316 (2009),

to support its assertion that Darren Findling can delegate his guardianship duties. (Brief

at 5). But again, Geror is a red herring. Geror doesn’t address the delegation question.

In Geror, the court appointed the mother as guardian. Id. at 134. But the dad,

believing that the mother’s actions as guardian negatively affected the protected

individual, hired an attorney to conduct discovery and file three emergency petitions.

Id. at 136. Geror held that the attorney could receive reimbursement under MCL

500.3107 because those actions were reasonably necessary for the protected person’s

care. Id. Geror did not address whether the mother could delegate her duties. So

Findling Law’s use of this case to support its argument is misplaced.

Findling Law also cites In re Carroll, 292 Mich App 395; 807 NW2d 70 (2011).

(Brief at 5). That case was vacated. In re Carroll, 493 Mich 899; 822 NW2d 790 (2012).

Findling Law notes that it was vacated on other grounds, but that doesn’t matter: a
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vacated opinion has no precedential value. People v Akins, 259 Mich App 545, 550 n 8;

675 NW2d 863 (2003). But irrespective of this technicality, neither the original Carroll

opinion nor the subsequent Carroll opinion supports Findling Law’s proposition that

Darren Findling may delegate his guardianship duties. In re Carroll, 300 Mich App 152;

832 NW2d 276 (2013). In fact, neither case even addresses the issue.

Carroll is closely related to Heinz and LeBoeuf in that applies the framework for

analyzing reimbursement under MCL 500.3107 for services performed by conservators

instead of guardians. Id. at 175. Carroll ultimately held that the insurance company only

had to reimburse the conservator for services performed as a conservator, not for other

care-taking roles. Id. Carroll does not address whether a guardian or conservator can

delegate duties. So the case provides no support to Findling Law’s argument.

Last, Findling Law cites Pirgu v United States Auto Ass’n, unpublished per curium

opinion of the Court of Appeals, issued December 16, 2014 (Docket No. 314523),

reversed by Pirgu v United States Auto Ass’n, 499 Mich 269; 884 NW2d 257 (2016). (Brief

at 6). But that case doesn’t support Findling Law’s argument either. In Pirgu, the

guardian retained her duties and in performing them, she hired an attorney to obtain

PIP benefits from the insurer. The dispute in Pirgu centered on how to calculate

attorney’s fees under MCL 500.3148, which grants attorney’s fees for recovering

overdue PIP benefits. Pirgu does not address delegating guardianship duties because

the guardian in that case never delegated her duties. The case, along with all of the

others that Findling Law cited, does not support Findling Law’s argument. So Auto-

Owners is entitled to summary disposition on the bills in which Darren Findling
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permitted someone else to perform his duties as court-appointed guardian.

B. Findling Law mishandles MCL 700.5103 and MCL 700.5106.

Findling Law says that Auto-Owners ignores the delegation-of-services

provision in MCL 700.5103 and 5106.2 (Brief  at  7).  In  footnotes  1  and  2,  Findling  Law

cites what it believes are the relevant provisions of the statute that permit Darren

Findling to delegate his guardianship duties. (Id., n. 1-2). But neither statute authorizes

Findling Law’s conduct.

Findling Law’s first statute, MCL 700.5103, allows delegation under certain

conditions—and Findling Law has not complied with those conditions. It allows a

delegation of duties through a “properly executed power of attorney.” MCL

700.5103(1). Findling has not executed power-of-attorney forms for his employees. Even

if he had, MCL 700.5103(1) only allows delegation “for a period not exceeding 180

days.” That’s a far cry from Findling’s indefinite delegations to his employees in this

case and the 17 other cases in which he is guardian. Findling Law also fails to comply

with MCL 700.5103(4), which requires a guardian to notify the court “within 7 days

after execution of the power of attorney and provide the court the name, address, and

telephone number of the attorney-in-fact.” MCL 700.5103(4).

Findling Law’s business model is fundamentally at odds with this statute. He

gets himself appointed in as many cases across the state as possible. Then, to maintain

his guardianship volume, he permits various people in his firm to handle his

2 Findling Law’s brief mistakenly cites MCL 700.5104, but the statutory language at
issue is from MCL 700.5106.
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guardianship duties, in violation of MCL 700.5103. He then makes a profit by charging

attorney rates for non-attorney duties that EPIC prioritizes family members to perform.

See e.g., MCL 700.5106(2)(b) and In re Guardianship of Gerstler, 324 Mich App 494; 922

NW2d 168 (2018) (holding that the probate court abused its discretion by appointing a

professional fiduciary instead of a capable family member).

So section 5103 does not apply here—Findling never executed powers of attorney

and his business model belies the short-term, court-monitored delegations that the

Legislature allowed in MCL 700.5103.

Likewise, Findling Law mishandles MCL 700.5106. First, Findling Law

mistakenly cites MCL 700.5104, but the statutory language in footnote 2, (Brief at 7),

actually comes from MCL 700.5106(5)-(6). Next, the statute does not speak to the

delegation of guardianship duties. Rather, it imposes the duty on the guardian, in

performing guardianship duties, to establish a schedule of visitation for care-providers and

ensure the protected individual has enough care-providers:

(5) A professional guardian appointed under this section shall
establish and maintain a  schedule  of  visitation  so  that  an
individual associated with the professional guardian who is
responsible for the ward's care visits the ward within 3
months after the professional guardian's appointment and not
less than once within 3 months after each previous visit.

(6) A professional guardian appointed under this section shall
ensure that there are a sufficient number of employees
assigned  to  the  care  of  wards  for  the  purpose  of  performing
the necessary duties associated with ensuring that proper and
appropriate care is provided. [MCL 700.5106(5)-(6) (italics
added).]
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Findling Law provides protected individuals with guardianship services and

does  not  purport  to  provide  care  to  Findling’s  wards.  So  the  statute  does  not  address

Darren Findling’s conduct in delegating his duties, and to construe it as doing so, does

violence to the statute. Malone v Lambrect, 305 Mich 58, 62; 8 NW2d 910 (1943) (holding

that construing the wording of a statute to say something it doesn’t does violence to the

statute); see also Nelson v Assoc Financial Services Co. of Indiana, Inc, 253 Mich App 580,

590; 659 NW2d 635 (2002) (holding same). This Court should deny Findling Law’s

motion and grant summary disposition in favor of Auto-Owners.

C. Darren Findling’s delegation of guardianship duties defies legislative
intent and public policy.

Darren Findling has devised a business model that takes advantage of a novel

area between Michigan’s EPIC statutes and its no-fault law. But his business model

defies legislative intent and public policy, and this Court should put an end to it.

MCL 700.5106(2)(b) says that a professional guardian may only be appointed,  if

“there is no other person that is competent, suitable, willing, to serve that fiduciary in

accordance with section 5212, 5313, or 5409.” Id. MCL 700.5313(3)(a)-(e) prioritizes

spouses, adult children, parents, certain other relatives, or someone nominated by a

caretaker to serve as legal guardian of the incapacitated person. A professional

guardian may only serve as a last resort: “If none of the persons as designated or listed

in subsection (2) or (3) are suitable or willing to serve, the court may appoint any

competent  person  who  is  suitable  and  willing  to  serve,  including  a  professional

guardian as provided in section 5106.” MCL 700.5313(4). In re Guardianship of Gerstler,
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324 Mich App at 514 (holding that the probate court abused its discretion by appointing

a professional fiduciary instead of the ward’s sole adult child); Matter of Estate of

Williams, 133 Mich App 1; 349 NW2d 247 (1984) (holding that the probate court abused

its discretion by appointing professional guardian in lieu of capable adult daughter).

Furthermore, if a guardian needs to delegate guardianship duties because the

guardian cannot perform them, MCL 700.5103(1) requires a properly executed power of

attorney and restrains the delegation to a period of fewer than 180 days:

By a properly executed power of attorney, a parent or
guardian of a minor or a guardian of a legally incapacitated
individual may delegate to another person, for a period not
exceeding 180 days, any of the parent's or guardian's powers
regarding  care,  custody,  or  property  of  the  minor  child  or
ward . . . .

And Section (4) mandates that the guardian must notify the Court of the delegation

within 7 days.

If a guardian for a minor or legally incapacitated individual
delegates any power under this section, the guardian shall notify
the court within 7 days after execution of the power of attorney and
provide the court the name, address, and telephone number of
the attorney-in-fact. [MCL 700.5103].

So a plain reading of the statutes indicates that the Legislature wanted family

involvement, properly executed, short-term powers of attorney, if necessary, and court

notification if anyone other than legal guardian performs guardianship duties.

Here, however, Darren Findling’s conduct defies not only the plain requirements

of  the  statutes  but  also  their  overall  purpose.  He  has  made  a  mint  by  being  a

professional guardian in lieu of capable family members. He charges attorney rates for
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non-attorney duties that family members with no legal training can perform. And then

to maintain his volume of court appointments, (18 cases with Auto-Owners alone), he

delegates his guardianship duties to various staff members of his law firm for an

indefinite period of time and without a validly executed power of attorney. He has

never notified any court of any of these delegations. His conduct disregards the intent

of the legislature that prioritizes family members to serve as guardians, properly

executed, short-term delegations, and court supervision.

This Court should discard Findling Law’s bills for guardianship duties

performed by staff members at Findling Law’s firm in defiance of the statutes and their

purpose. Auto-Owners is entitled to summary disposition on those bills.

Request for Relief

Auto-Owners  requests  that  this  Court  deny  Findling  Law’s  motion  based  on

Findling Law’s inability to cite any law to support its argument and enter summary

disposition in favor of Auto-Owners.

Respectfully submitted,

COLLINS EINHORN FARRELL PC

/s/ Lauren A. Frederick
LAUREN A. FREDERICK (P75167)
MARYRACHEL DYSARZ (P77780)
Attorneys for Defendant
4000 Town Center, 9th Floor
Southfield, MI  48075
(248) 355-4141 / (248) 355-2277 – Fax
lauren.frederick@ceflawyers.com
maryrachel.dysarz@ceflawyers.com

Dated: January 15, 2021
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CERTIFICATE OF SERVICE

The  undersigned  hereby  certifies  that  on  this  15th day of January, 2021, she

caused to serve the following foregoing pleadings upon counsel of record listed on the

above-referenced caption, via Regular U.S. Mail:

Auto-Owners’ Response To Findling Law’s Motion For Partial Summary
Disposition And Counter-Motion For Summary Disposition Under (I)(2);

Brief in Support of Auto-Owners’ Counter-Motion For Summary Disposition
Under (I)(2);

Certificate of Service.

/s/ Stacy Czech
Stacy Czech
for Collins Einhorn Farrell PC
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STATE OF MICHIGAN
IN THE PROBATE COURT FOR THE COUNTY OF OAKLAND

THE ESTATE OF MARY ANN MALLOY,
A legally incapacitated individual, by
Darren Findling and Kathern Malloy, as Co-
Guardians, and THE DARREN FINDLING LAW
FIRM, PLC,

Plaintiffs,

vs.

AUTO-OWNERS INSURANCE COMPANY, a
foreign corporation,

Defendant.

Case No.: 2020-393904-CZ
Hon. Daniel A. O’Brien

THE DARREN FINDLING LAW FIRM PLC
ANDREW J. BLACK (P64606)
TYLER M. KNUREK (P81896)
Attorneys for Plaintiffs
414 W. Fifth Street
Royal Oak, MI 48067
(248) 399-3300 / (248) 556-9767 – Fax
andrew@findlinglaw.com

COLLINS EINHORN FARRELL PC
LAUREN A. FREDERICK (P75167)
MARYRACHEL DYSARZ (P77780)
Attorneys for Defendant
4000 Town Center, 9th Floor
Southfield, MI  48075
(248) 355-4141 / (248) 355-2277 – Fax
lauren.frederick@ceflawyers.com
maryrachel.dysarz@ceflawyers.com

AUTO-OWNERS’ REPLY TO FINDLING LAW’S RESPONSE TO AUTO-OWNERS’
COUNTER-MOTION FOR SUMMARY DISPOSITION UNDER (I)(2)

 Findling Law’s response falls short in three ways and makes a fatal concession. Auto-

Owners is entitled to summary disposition.

A. Findling Law’s argument regarding MCL 700.5103 functions as a concession.

In its motion, Findling Law relied on MCL 700.5103 as the authority by which Darren

Findling could delegate duties. (Brief at 7). But now it says MCL 700.5103 does not apply.

(Response at 2-3). It says MCL 700.5103 does not apply because it only pertains to the delegation

of powers, not duties. (Response at 2). Auto-Owners agrees that MCL 700.5103 does not apply,

albeit for different reasons. (Auto-Owners’ Brief at 7-9). And if section 5103 does not apply, as

Appellant Appendix 118

R
EC

EIV
ED

 by M
SC

 6/8/2023 2:58:43 PM



- 2 -

Findling Law now concedes, Findling Law has no statutory authority to support its motion for

summary disposition—leaving its motion devoid of any provision under EPIC that permits Darren

Findling to delegate his duties. So Auto-Owners is entitled to summary disposition.

Findling Law attempts to salvage its motion by saying in its response that Darren Findling

can delegate his duties as guardian because “duties by their very nature are assignable, transferable,

and dischargeable by others.” (Response at 3). But this conclusion also falls short. First, Findling

Law does not cite any law in support of the statement. So its claim is unsupported. Second, the

issue of delegation at play here isn’t a common law issue. The issue turns on whether EPIC permits

delegation of duties. Findling Law concedes that section 5103 doesn’t apply and doesn’t point to

any other provision in EPIC permitting Darren Findling to delegate his guardianship duties. If the

Legislature wanted to permit delegation of duties in the manner that Darren Findling has practiced,

it could have said so. It didn’t, and this should be the end of the matter.

Auto-Owners is entitled to summary disposition on the bills in which Darren Findling

delegated his guardianship duties. This Court should grant Auto-Owners’ counter-motion for

partial summary disposition.

B. Findling Law continues to conflate different issues

Like in its Motion for Partial Summary Disposition, Findling Law continues to conflate the

issue of whether guardianship duties are reimbursable under the no-fault act and the issue of

whether a guardian can delegate duties. (Response at 3-4). No one contests that guardianship duties

are reimbursable under the no-fault act. The issue here is whether EPIC allows a guardian to

delegate duties in the manner that Darren Findling has. Findling law still hasn’t pointed to any

applicable statute or case law that says EPIC permits delegation. And Findling Law’s continued

conflation of the delegation and reimbursement issues is a distraction.
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C. Pirgu has no precedential value, but even if it did, it would not apply.

To support its argument that it can delegate guardianship duties, Findling Law again cites

Pirgu v United States Auto Ass’n, unpublished per curium opinion of the Court of Appeals, issued

December 16, 2014 (Docket No. 314523), reversed by Pirgu v United States Auto Ass’n, 499 Mich

269; 884 NW2d 257 (2016). But this case does not apply.

First, Pirgu has no precedential value because it’s unpublished. MCR 7.215(C)(1). But

even if the Court of Appeals published it, it still wouldn’t have any precedential value, since the

Michigan Supreme Court reversed it. Dunn v DAIIE, 254 Mich App 256, 262; 657 NW2d 153

(2002) (holding that “a prior court of appeals decision that has been reversed on other grounds has

no precedential value.”).

Second, as Auto-Owners pointed out in its response and counter-motion for partial

summary disposition, Pirgu doesn’t address delegation. In fact, it doesn’t even address

reimbursement for guardianship duties.

In Pirgu, the guardian, who was the wife of the incapacitated individual, retained her duties

as guardian, and in performing them, she hired an attorney to obtain reimbursement for attendant

care, lost wages, and medical expenses—not guardianship fees. The dispute in Pirgu centered on

how to calculate attorney’s fees under MCL 500.3148, which grants attorney’s fees for recovering

overdue PIP benefits. Pirgu does not address delegation because the guardian in Pirgu never

delegated her duties. To that end, Pirgu doesn’t  even  address  reimbursement  for

guardianship duties because the wife wasn’t seeking reimbursement for her duties as

guardian. So Pirgu doesn’t apply, and this Court should dismiss Findling Law’s use of it.

Auto-Owners is entitled to summary disposition on the bills in which Darren Findling

unlawfully delegated his guardianship duties. This Court should grant its counter-motion.
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Respectfully submitted,

COLLINS EINHORN FARRELL PC

/s/ Lauren A. Frederick
LAUREN A. FREDERICK (P75167)
MARYRACHEL DYSARZ (P77780)
Attorneys for Interested Party, Auto-Owners
4000 Town Center, 9th Floor
Southfield, MI  48075
(248) 355-4141 / (248) 355-2277 – Fax
lauren.frederick@ceflawyers.com
maryrachel.dysarz@ceflawyers.com

Dated: February 12, 2021

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 12th day of February, 2021 she caused to

serve the following foregoing pleadings upon counsel of record listed on the above-referenced

caption, via E-Mail and US First Class Mail:

Auto-Owners’ Reply To Findling Law’s Response To Auto-Owners’ Counter-Motion
For Summary Disposition Under (I)(2); and

Certificate of Service.

  /s/  Stacy Czech
STACY CZECH
for Collins Einhorn Farrell PC
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Transcribed by:  Theresa's Transcription Service 

                 P.O. Box 21067 

                 Lansing, MI  48909-1067 

                 (517) 882-0060 

STATE OF MICHIGAN 

 

IN THE PROBATE COURT FOR THE COUNTY OF OAKLAND 

 

THE GUARDIANSHIP ESTATE OF  

DANA JENKINS, 

 

   Plaintiff, 

 

v       File No. 2020-393903-CZ 

 

AUTO OWNERS INSURANCE COMPANY, 

 

   Defendant. 

_________________________________/ 

 

THE GUARDIANSHIP ESTATE OF  

MARY MALLOY, 

 

   Plaintiff, 

 

V       File No. 2020-393904-CZ 

 

AUTO OWNERS INSURANCE COMPANY, 

 

   Defendant. 

________________________________/ 

 

 

MOTION HEARING 

 

BEFORE THE HON. DANIEL A. O'BRIEN, PROBATE JUDGE 

 

Pontiac, Michigan - Tuesday, March 2, 2021 
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 4 

   Pontiac, Michigan 1 

   Tuesday, March 2, 2021 - 1:35 p.m. 2 

   THE COURT:  The Guardianship Estate of Dana 3 

Jenkins versus Auto Owners Insurance, 2020-393903-CZ and 4 

Guardianship Estate of Mary Malloy versus Auto Owners 5 

Insurance Company, 2020-393904-CZ. 6 

   Your appearances, please? 7 

   MR. BLACK:  Good afternoon.  Good afternoon, 8 

Your Honor, Andrew Black appearing on behalf of the 9 

Plaintiffs in both matters. 10 

   MS. DYSARZ:  Good afternoon, Your Honor.  11 

MaryRachel Dysarz appearing in behalf of the Defendants 12 

in both matters. 13 

   THE COURT:  Okay.  All right.  Well, I can 14 

tell you my disposition sheet says I have a December 21, 15 

2020 motion for partial summary disposition, I believe 16 

it is.  Yeah.  And a January 19th, 2021 countermotion 17 

for -- or cross-motion, whatever, countermotion for 18 

summary disposition up.  Is there anything else up 19 

today? 20 

   MS. DYSARZ:  Your Honor, we do have our two 21 

motions for release; however, we can address those after 22 

the summary disposition motions if that’s Your Honor’s 23 

preference? 24 

   Web 3-2-21 1:38:00 25 
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 5 

   THE COURT:  That’s fine with me. 1 

   So, why don’t we have -- there’s nobody on 2 

Judge online, right? 3 

   DEPUTY CLERK:  No. 4 

   THE COURT:  Mr. Black, why don’t you -- why 5 

won’t this shut off? 6 

   Why don’t you go ahead with your motion, 7 

please? 8 

   MR. BLACK:  Sure, Your Honor.   9 

   So, the purpose of this motion, and it’s a 10 

partial motion, was to address one of the principal 11 

arguments that Auto Owners had put forth, and that’s 12 

that because Mr. Findling, who is the appointed 13 

Guardian, did not perform services that they would not 14 

be compensable.   15 

   And a lot of that analysis relies on 700.5103.  16 

We addressed it in our brief, but briefly, I’ll state 17 

that 700.5103 addresses the delegation of powers of the 18 

Guardian, the ultimate decision-making power.  And it 19 

does not address delegation of duties.  Delegation of 20 

duties is handled by 700.5106, and clearly a Guardian 21 

can delegate their duties to have them performed by 22 

someone else.  So, I believe their argument simply is 23 

incorrect as it pertains to 5103.   24 

   I think it’s further incorrect as it applies 25 
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 6 

to the established case law around what is compensable.  1 

We went over that pretty thoroughly in our brief.  I -- 2 

I don’t know that there’s any point in -- in belaboring 3 

it.  I’m happy to discuss it if the Court wants to, but 4 

that is essentially our argument, and I’ll rely on my 5 

brief beyond that. 6 

   THE COURT:  Okay.  So, it’s strictly a de -- 7 

you’re -- you’re attacking a defense because you haven’t 8 

put in front of me any arguments related to any specific 9 

billing entries.  It’s just the general defense to all 10 

billing entries other than those directly attributed to 11 

Mr. Findling as being not properly -- not performed by 12 

the Guardian and not properly designated -- delegated to 13 

someone else.   14 

   MR. BLACK:  That -- that’s correct --  15 

   THE COURT:  And therefore, not --  16 

   MR. BLACK:  -- Your Honor.  And I --  17 

   THE COURT:  -- and therefore, not compensable.  18 

You’re seeking --  19 

   MR. BLACK:  That’s correct. 20 

   THE COURT:  -- summary disposition of that.  21 

Okay. 22 

   MR. BLACK:  Yeah, I -- I -- I view that --  23 

   THE COURT:  All right. 24 

   MR. BLACK:  -- as what would still be 25 
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 7 

outstanding the issues of were -- was it related to the 1 

care, recovery, and rehabilitation, therefore 2 

compensable, and then obviously, any arguments they 3 

would have about the time spent, the rate charged, all 4 

those things would still survive this.  It is -- it is 5 

only against that particular defense. 6 

   THE COURT:  Okay.  All right.  Then, Auto 7 

Owners, go ahead. 8 

   MS. DYSARZ:  Thank you, Your Honor.  I’ll 9 

begin by what we agree on.   10 

   Counsel and I agree that the issues that are 11 

not in dispute in this -- in this current Plaintiffs’ 12 

motion for summary disposition and our countermotion.  13 

We are not disputing whether or not Guardianship fees 14 

are compensable under no fault, not at issue, and we’re 15 

also not in this motion addressing any claims for 16 

reimbursement or work that Darren Findling himself 17 

performed in his Guardianship role, none of those at 18 

all.  We are only discussing those claims in which 19 

Darren Findling himself delegated those -- those powers 20 

and duties, and therefore, are now seeking 21 

reimbursement. 22 

   So, let me address Counsel’s -- I’ll try and 23 

go in the same order that he did and respond to those.  24 

The first is that Counsel suggests that there is a 25 
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 8 

difference between powers and duties in EPIC.  He agrees 1 

with our position that if a Guardian is going to 2 

delegate powers under EPIC that, in fact, the Guardian 3 

needs to issue a Power of Attorney.  The Court needs to 4 

be put on notice.  And that Power of Attorney should 5 

last no more than a hundred and eighty days, which of 6 

course, we know is what is contained within 5103.   7 

   The question then becomes is -- is -- 8 

Plaintiffs’ counsel then tries to create a distinction 9 

and says but duties do not need to meet the requirements 10 

of 5103, and duties can be delegated at the Guardian’s 11 

discretion with no -- no involvement with the court, no 12 

requirements.  They are -- they can be delegated without 13 

any parameters, is what the -- is what Counsel is asking 14 

this Court to adopt, therefore, saying that the 15 

delegation of Mr. Findling’s duties was appropriate 16 

under EPIC. 17 

   First, Your Honor, we submit that there is no 18 

case law to suggest that that interpretation of EPIC is 19 

correct.  Plaintiff does not cite any.  We also would 20 

state that that --  21 

   THE COURT:  There is no -- there is no what? 22 

   MS. DYSARZ:  There is no case law that 23 

specifically indicates that that is how EPIC should be 24 

interpreted.   25 
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 9 

   In addition to that, Your Honor, it is not 1 

specifically -- the fact that the words powers and 2 

duties are used as two separate words, Plaintiffs’ 3 

counsel offers to the Court an interpretation that that 4 

then means that there is a distinction when it comes to 5 

delegation, but that also is not articulated in EPIC.  6 

EPIC does not say that, Your Honor.  And I would argue 7 

that the words power and duties are intrinsically 8 

related so much so that they are -- truly cannot be 9 

separated.   10 

   And Your Honor, I would also add that at the  11 

 -- at the very, very tail end of this, we come to the 12 

idea of what was the Legislature’s intent with EPIC.  13 

Your Honor, we see throughout the entire EPIC, including 14 

the statutes, that it is -- the priorities in EPIC are 15 

having families first involvement, and then of course, 16 

there’s a list of priorities.  And next is having --  17 

   THE COURT:  Okay.  Could you hold on a second?  18 

Right there.  Okay.  Before you go any farther with 19 

that, please explain to me how that argument -- I -- I 20 

don’t even understand the argument.  It’s as if you’re 21 

saying that Mr. Findling should not have been appointed 22 

the Guardian.  But the fact is that he was appointed the 23 

Guardian, not in this case, but in a different case, for 24 

example, Dana Jenkins.  He was appointed Guardian in the 25 
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Dana Jenkins Guardianship case.  A decision was made by 1 

the Court, by me specifically, after appointing an 2 

attorney for Mr. Jenkins, after advising him of all his 3 

rights, and at a hearing, he agreed.  In fact, I think 4 

even in the Petition, it was indicated that he wanted 5 

Darren Findling.   6 

   But however it happened, he is the Guardian.  7 

And that’s nothing -- not something you can argue 8 

against in this case.  It is a -- it is a fact, a given 9 

fact that he is Guardian.  So any argument about 10 

priorities for appointment and so on is completely 11 

outside the bounds of this case, this civil action.  It 12 

just is. 13 

   MS. DYSARZ:  Your Honor, I -- oh. 14 

   THE COURT:  Go ahead, disagree. 15 

   MS. DYSARZ:  Your Honor, I actually was going 16 

-- I’m -- I’m going to agree with you.  So, I apologize 17 

if you misheard me.  My -- my description of family 18 

first was just starting to outline the principles of 19 

EPIC, which I was then going to go to another point. 20 

   THE COURT:  So, what’s the point?  What is the 21 

point of arguing the priority statute?   22 

   MS. DYSARZ:  Your Honor, I’m --  23 

   THE COURT:  What does that have to do with 24 

whether an insurer under the No-Fault Act is liable to 25 
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pay for expenses incurred by or on behalf of the ward 1 

for services -- for -- for products, services, or 2 

accommodations for the care, recovery, and 3 

rehabilitation of that injured person.  What does that 4 

priority statute --  5 

   MS. DYSARZ:  I agree with you, Your Honor. 6 

   THE COURT:  -- have to do with it? 7 

   MS. DYSARZ:  I agree with you, Your Honor, 8 

that is not an issue in this motion. 9 

   THE COURT:  All right.   10 

   MS. DYSARZ:  It is -- I agree with you, Your 11 

Honor.  The -- the issue is that one of the overarching 12 

principles throughout EPIC is the Court’s involvement in 13 

what is occurring between the wards and the Guardian, 14 

and we can see the -- the slew of requirements that the 15 

Guardian has to report to advise the Court what’s 16 

happening, to, you know, file all the annual reports, et 17 

cetera that we see that seems to have.  But the Court 18 

needs to have a very close eye on what’s going on, 19 

obviously, due to the responsibility of -- of what’s 20 

going -- occurring. 21 

   And so, the idea that Darren Findling could 22 

delegate any and all of his duties without ever telling 23 

the Court flies in the face of all of the principles of 24 

EPIC, Your Honor.  For -- for example, one of the -- if 25 
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-- if we -- if we assume that Plaintiffs’ Counsel’s 1 

argument is true, and there’s a difference between duty 2 

and powers, in EPIC, filing the annual report is 3 

technically listed as a duty, not a power.  So if we 4 

adopted Plaintiffs’ Counsel’s argument, that would mean 5 

that Darren Findling could appoint Jim-Bob to file the 6 

annual report, would not have to have any permission 7 

from the Court, and could submit it accordingly, because 8 

according to Findling, all duties may be delegated with 9 

no approval, no notice to the Court whatsoever.  So if 10 

we adopted that interpretation, technically speaking  11 

 Mr. Findling could have Jim-Bob submit the annual report 12 

with Jim-Bob’s name, and that would be legitimate under 13 

their interpretation.   14 

   We argue that that flies in the face of what 15 

EPIC intends.  That in fact, if a Guardian is going to 16 

delegate a duty, it must -- he or she must comply with 17 

5103 and must have a Power of Attorney, must provide 18 

notice to the Court, and it must only last for a hundred 19 

and eighty days.  And the reason that EPIC should be 20 

interpreted as such is because of the public policy 21 

explanation that I just provided.  That it is very 22 

important that those who are performing the duties for a 23 

ward that the Court is aware that there’s a proper Power 24 

of Attorney in place, and that it is not just -- again, 25 
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if we adopt Plaintiffs’ Counsel’s interpretation of 1 

EPIC, then -- then technically speaking, every duty that 2 

is being performed for every Guardian in the State of 3 

Michigan could be occurring without any notice to the 4 

Court and without any Power of Attorney involved.  5 

That’s -- that is technically the argument that’s being 6 

put forth. 7 

   And we’re saying, Your Honor, there is no 8 

distinction between power and duty.  Both -- regardless 9 

of the definition, both require compliance with 5103, 10 

which is Power of Attorney properly executed between 11 

Darren Findling and whoever he is going to delegate his 12 

duties to as well as notice to the Court, Your Honor. 13 

   THE COURT:  Okay.  Is that it? 14 

   MR. BLACK:  Your Honor, if I briefly could 15 

respond. 16 

   THE COURT:  Hang on a second.  I’m just 17 

asking, are you done? 18 

   MR. BLACK:  Oh. 19 

   THE COURT:  Is that the end of your argument, 20 

Counsel? 21 

   MS. DYSARZ:  Your Honor, are you speaking to 22 

me? 23 

   THE COURT:  Yes.  You -- you -- he --  24 

   MS. DYSARZ:  Oh, I -- I would allow -- if you 25 
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have any questions, Your Honor, I (indecipherable words) 1 

that. 2 

   THE COURT:  Oh, I do have questions.  Okay?  3 

The way I read it, the No-Fault Law provides in MCL 4 

500.3105, “Under personal protection insurance,” and 5 

this is subsection (1), “Under personal protection 6 

insurance, an insurer is liable to pay benefits for 7 

accidental bodily injury arising out of the ownership, 8 

operation, maintenance, or use of a motor vehicle as a 9 

motor vehicle.”   10 

   In 3107, sub -- subsection (1)(a) it states, 11 

“Personal protection insurance benefits are payable for 12 

the following:  (a) Allowable expenses consisting of 13 

reasonable charges incurred for reasonably necessary 14 

products, services, and accommodations for an injured 15 

person’s care, recovery, or rehabilitation.”   16 

   And 3112 provides, “Personal protection 17 

insurance benefits are payable to or for the benefit of 18 

an injured person.” 19 

   So, my question to you is, if a person 20 

sustains accidental bodily injury in a motor vehicle 21 

accident and another person provides reasonably 22 

necessary products, services, or accommodations for the 23 

injured person’s care, recovery, or rehabilitation, is 24 

the personal protection insurance insurer liable to pay 25 
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 15 

benefits to the injured person for the expenses incurred 1 

for the products, services, or accommodations?  What’s 2 

the answer? 3 

   MS. DYSARZ:  Your Honor, my answer to that 4 

question is yes.   5 

   THE COURT:  Is yes. 6 

   MS. DYSARZ:  You’ve stated this --  7 

   THE COURT:  Yes. 8 

   MS. DYSARZ:  -- is yes, you’ve stated the 9 

statutes are correct. 10 

   THE COURT:  Thank you. 11 

   MS. DYSARZ:  However, provides in different 12 

circumstances differ. 13 

   THE COURT:  Okay. 14 

   MS. DYSARZ:  But it is not an issue --  15 

   THE COURT:  Can you --  16 

   MS. DYSARZ:  -- in these motions. 17 

   THE COURT:  -- oh -- okay.  Can you tell me -- 18 

oh, it is an issue.  It is.  Can you tell me --  19 

   MS. DYSARZ:  Well, we got --  20 

   THE COURT:  -- can you tell me where in the 21 

No-Fault Code it’s -- it says -- except for, I 22 

understand, like Darren Findling’s secretary cannot 23 

provide medical care to the ward or psychiatric services 24 

to the ward.  But where appropriate, okay, for other 25 
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persons, does the statute anywhere distinguish who 1 

performs the reasonably necessary products, services, 2 

and accommodations.  Who provides those things?  Does 3 

the statute say that only certain persons can provide 4 

those products, services, and accommodations? 5 

   MS. DYSARZ:  Your Honor, the No-Fault Law 6 

does, in fact, direct us to define guardianship services 7 

according to the Guardianship Law, EPIC. 8 

   THE COURT:  Okay.  Where does --  9 

   MS. DYSARZ:  For instance --  10 

   THE COURT:  -- but where does it say that in 11 

the No-Fault Act because you never cited it. 12 

   MS. DYSARZ:  Your Honor, for example, there is 13 

distinction in the case law that --  14 

   THE COURT:  No, no, no. 15 

   MS. DYSARZ:  -- guardianship services --  16 

   THE COURT:  No, no, no, no.  You said the No-17 

Fault Law describes guardianship -- what are 18 

guardianship services.  So, I want you to tell me where 19 

the No-Fault Law says that. 20 

   MS. DYSARZ:  Your Honor, it describes the 21 

word, in fact, guardianship services, in the words --  22 

   THE COURT:  Where? 23 

   MS. DYSARZ:  -- guardianship services --  24 

   THE COURT:  Where?  Where?   25 
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   MS. DYSARZ:  -- we take from EPIC. 1 

   THE COURT:  Where in the No-Fault Law? 2 

   MS. DYSARZ:  Does it use the word 3 

guardianship? 4 

   THE COURT:  Yes.  You said -- you just said it 5 

describes guardianship services.  Where does it say that 6 

in the No-Fault Law?  That’s all I want to know.  I’m 7 

not trying to be harsh or anything. 8 

   MS. DYSARZ:  I -- I see what Your Honor’s -- 9 

what you’re saying, Your Honor.  I think you’re asking 10 

me does it then go on to --  11 

   THE COURT:  No. 12 

   MS. DYSARZ:  -- define guardianship in the No-13 

Fault?  Is that what you’re asking? 14 

   THE COURT:  I’m asking where in the No-Fault 15 

Law does it say -- does -- does it make a limitation on 16 

who provides the product, services, and accommodations 17 

that you are liable for.  Where does it describe or 18 

limit the person who may perform those -- who provides 19 

those things?  Where does it do that? 20 

   MS. DYSARZ:  By use of the word guardianship 21 

services --  22 

   THE COURT:  Who --  23 

   MS. DYSARZ:  -- it is --  24 

   THE COURT:  -- who uses --  25 
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 18 

   MS. DYSARZ:  -- directing us to utilize EPIC. 1 

   THE COURT:  -- but who uses the word 2 

guardianship services?  The No-Fault Law?  3 

   MS. DYSARZ:  The No-Fault Law describes 4 

guardianship --  5 

   THE COURT:  And --  6 

   MS. DYSARZ:  -- and we then --  7 

   THE COURT:  -- Ms. --  8 

   MS. DYSARZ:  -- turn to EPIC. 9 

   THE COURT:  -- okay.  Tell me -- I’m asking 10 

you.  You say -- you said it several times.  I’m not 11 

trying to give you a hard time, Counsel.  You’ve said 12 

three times at least the guardian -- the No-Fault Law 13 

describes guardianship services.  Where in the No-Fault 14 

Act, 500 point, I guess, 3101 et seq, s-e-q for the 15 

court reporter, where in that act does it provide -- 16 

describe guardianship services.  Where does it do that? 17 

   MS. DYSARZ:  Your Honor, it -- it uses the 18 

words guardianship services --  19 

   THE COURT:  Where? 20 

   MS. DYSARZ:  -- which we then turn to EPIC 21 

law. 22 

   THE COURT:  Where -- Ms. -- but where?  Can 23 

you show me where it uses the words guardianship 24 

services?  That’s all I’m asking. 25 
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   MS. DYSARZ:  Yes, Your Honor.  If you’d give 1 

me just a moment --  2 

   THE COURT:  I’ll give you all the time you 3 

want. 4 

   MS. DYSARZ:  -- I will give you the specific 5 

cite. 6 

   THE COURT:  I have today till four-thirty, and 7 

then, we -- you can come back tomorrow if you need more 8 

time. 9 

   MS. DYSARZ:  I appreciate it, Your Honor.  I 10 

just want to make sure I answer your question directly.   11 

   THE COURT:  Well, I hope you do.  ‘Cause I’m 12 

really -- I would really be interested to see where in 13 

the No-Fault Act it uses the word guardian or 14 

guardianship service. 15 

   (Long pause) 16 

   THE COURT:  Hum.  Well, I can tell you right 17 

now the word guardian is not in it.  I just did a 18 

search.  So, let’s try guardianship.  Hum.  Guardianship 19 

is also not in what is known as Chapter 31 of the 20 

Insurance Code of 1966.  The Motor Vehicle Personal and 21 

Property Protection Act, I guess. 22 

   (Long pause) 23 

   THE COURT:  If you’d like, we can take a 24 

break.  Do you want to do that? 25 

Appellant Appendix 141

R
EC

EIV
ED

 by M
SC

 6/8/2023 2:58:43 PM



 20 

   MS. DYSARZ:  Yes, Your Honor.  That would be 1 

great.  I just want to make sure I --  2 

   THE COURT:  All right. 3 

   MS. DYSARZ:  -- I articulate exactly to solve 4 

your question. 5 

   THE COURT:  Sure.  I -- what I’m trying to 6 

find is where -- my question was, “Where is there a 7 

limitation on who provides the products, services, and 8 

accommodations?”  You said that the No-Fault Act 9 

describes guardianship services.  I am asking you where 10 

in the Act it either, A, places a limitation on who 11 

provides the products, services, and accommodations.  12 

And I’m talking about other than what is a bona fide 13 

medical or psychiatric treatment that requires a doctor 14 

or licensed psychologist to perform.  Other than that -- 15 

or -- or a  hospital -- where -- where in the Act does 16 

it place a limitation on who can provide products, 17 

services, or accommodations, and where in the Act does 18 

it, as you say, describe guardianship services. 19 

   So, we can take a fifteen-minute break.  Is 20 

that going to be good enough?  If you want a half an 21 

hour?  What do you want? 22 

   MS. DYSARZ:  No, Your Honor, just a few 23 

minutes.  I’m -- I’m just looking for -- for an 24 

illustration to respond to your question. 25 
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   THE COURT:  From the Act. 1 

   MS. DYSARZ:  Correct, Your Honor, yes. 2 

   THE COURT:  Okay.  All right.   3 

   Why don’t you just go off the record until 4 

she’s ready. 5 

   (At 2:01:57 p.m., court recessed.) 6 

   (At 2:13:11 p.m., court reconvened.) 7 

   THE COURT:  All right.  We’re back on the 8 

record in Malloy and Jenkins versus Auto Owners cases.  9 

Okay.   10 

   MS. DYSARZ:  Thank you, Your Honor.  I -- I 11 

did find the cite that I wanted to address.   12 

   So, Your Honor, the -- the Code specifically 13 

that addresses the guardianship service, 500.3107, which 14 

this Court already addressed, and the reason we know 15 

that --  16 

   THE COURT:  You say it does specifically 17 

address guardianships. 18 

   MS. DYSARZ:  Your Honor, those words -- that  19 

 -- those words are not in there; however, the Court has 20 

found that -- that that category of allowable expenses 21 

does include that.  The reason we then know that what 22 

type of guardianship services are compensable and 23 

whether or not -- you know, what are the requirements 24 

for that.  We know that we have to turn to EPIC for all 25 
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of that interpretation, which includes delegation --  1 

   THE COURT:  Hang on. 2 

   MS. DYSARZ:  -- from the --  3 

   THE COURT:  Hang on.  There are a number of 4 

cases that have concluded that guardianship services do 5 

come under the definition of allowable expenses in 3107, 6 

okay?  They have said that. 7 

   MS. DYSARZ:  Right. 8 

   THE COURT:  But they didn’t say that -- 9 

anywhere in those cases that only guardianship services 10 

are compensable, and that’s why I asked you the real 11 

question, which is, is there any -- any limitation in 12 

the No-Fault Law, 500.3101 et seq, okay?  Is there any 13 

limitation on -- in there on who may provide the 14 

necessary product services and accommodations for an 15 

injured person’s care?  Is there any limitation in the 16 

Act? 17 

   MS. DYSARZ:  Your Honor, I would argue yes, 18 

but I --  19 

   THE COURT:  Whoa, whoa. 20 

   MS. DYSARZ:  -- would say in response to your 21 

question --  22 

   THE COURT:  Based on what? 23 

   MS. DYSARZ:  -- the -- the words --  24 

   THE COURT:  Based on what? 25 
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   MS. DYSARZ:  Based upon all of the law.  For 1 

example -- but let me answer.  I think what you’re 2 

asking is are those exact words in there.   3 

   THE COURT:  No.  My --  4 

   MS. DYSARZ:  No, I would agree with you, Your 5 

Honor.  The words are not --  6 

   THE COURT:  -- specific question, and it’s 7 

easy to understand, is there any limitation on who may 8 

provide the products, services, and accommodations?  Is 9 

there any limitation in the No-Fault Law? 10 

   MS. DYSARZ:  Your Honor, I’m --  11 

   THE COURT:  You don’t want to answer --  12 

   MS. DYSARZ:  -- sure it’s the best way to 13 

answer it, but --  14 

   THE COURT:  -- I know you don’t want to 15 

answer. 16 

   MS. DYSARZ:  -- I’m just trying to answer it 17 

directly. 18 

   THE COURT:  The answer is no.  The answer is 19 

no.  Nowhere in here.  It simply says it defines what an 20 

accidental bodily injury is.  Okay?  It says -- and it 21 

says, “Personal protection insurance -- under personal 22 

protection insurance an insurer is liable to pay 23 

benefits for accidental bodily injury arising out of the 24 

ownership, operation, maintenance, or use of a motor 25 
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vehicle as a motor vehicle.”  And then it says, 1 

“Personal protection insurance benefits,” okay, meaning 2 

what insurance companies are liable for, “consist of 3 

reasonable charges incurred for reasonably necessary 4 

products, services, and accommodations for an injured 5 

person’s care, recovery, or rehabilitation,” and it 6 

says, “personal protection insurance benefits are 7 

payable,” meaning the personal protection insurer is 8 

liable to pay the benefits to or for the benefit of an 9 

injured person.  And there is no limitation in the No-10 

Fault Act.  None, none. 11 

   MS. DYSARZ:  Your Honor, and that’s where we 12 

have to look at the law because we have to have a 13 

definition for what is included within that.  For 14 

example, the 2012 Douglas versus All State case that 15 

draws a distinction between guardianship services and 16 

replacement care services. 17 

   THE COURT:  Sure. 18 

   MS. DYSARZ:  The only way the --  19 

   THE COURT:  But to add --  20 

   MS. DYSARZ:  -- Court of Appeals can do  21 

 that --  22 

   THE COURT:  -- but -- but Ms. -- Ms -- I’m 23 

sorry.  How do you pronounce your last name, ma’am? 24 

   MS. DYSARZ:  Dysarz. 25 
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   THE COURT:  Dysarz.  Ms. Dysarz, those are 1 

issues that are reserved, whether it’s replacement 2 

services, whether it’s -- what were the other things 3 

that you said?  And I have a letter here. 4 

   MS. DYSARZ:  I just said that it was --  5 

   THE COURT:  Okay.  And one of the things you 6 

say in the letter, your company, August 13, 2019 to 7 

Darren Findling regarding your claimant -- your insured, 8 

Roger Lydon, and Claimant, Mary Ann Malloy, one of the 9 

reasons you give for rejecting payment for certain 10 

things are any activities con -- and this I’m quoting, 11 

“any activities considered to be replacement services,” 12 

okay?  That’s there.  But later here you said, “Lastly, 13 

at this time, the documentation that we have on file 14 

indicates that Darren M. Findling, Esquire, is the co-15 

guardian for Ms. Mary Ann Malloy.  Charges that have 16 

been labeled on the enclosed invoice by, quote ‘(i),’ 17 

unquote, are not being considered.  It does not appear 18 

Ms. Malloy’s guardian performed the guardianship 19 

services being claimed.  Should letters of authority 20 

exist for the individuals providing these services, 21 

please forward them for consideration.”   22 

   So, we’re not talking about replacement 23 

services, Ms. Dysarz.  We’re talking about this  24 

   Web 3-2-21 2:19:35 25 
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 objection here.  This one objection, that Mr. Findling 1 

did not perform the service, the Guardian did not 2 

perform the service, but somebody performed them on his 3 

behalf.  That’s what we’re talking about here, and 4 

that’s all Mr. Black is seeking summary dis -- 5 

disposition of.  So, the argument about replacement 6 

services, not before me today.  But I agree with you.  7 

Replacement services are not compensable. 8 

   MS. DYSARZ:  Your Honor, my illustration of 9 

replacement versus guardian is not to suggest those are 10 

at issue but only to suggest that we must look for the 11 

definition of what is compensable guardianship work, and 12 

we do that by turning to EPIC.  And we -- in order for 13 

them to claim guardianship services, it must be in line 14 

with EPIC, and EPIC mandates --  15 

   THE COURT:  Okay. 16 

   MS. DYSARZ:  -- that delegation of those --  17 

   THE COURT:  All right. 18 

   MS. DYSARZ:  -- must, in fact, comply --  19 

   THE COURT:  All right. 20 

   MS. DYSARZ:  -- with 5103.  So that’s what I’m 21 

explaining.  That if they’re going to claim compensation 22 

for guardianship services, then, all of the requirements 23 

of EPIC must be met. 24 

   THE COURT:  Okay.  Where does it say that in 25 
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the No-Fault Law?  It just simply refers to --  1 

   MS. DYSARZ:  I --  2 

   THE COURT:  -- when a person has sustained an 3 

accidental bodily -- bodily injury for which they 4 

require products, services, and accommodations for their 5 

care, recovery, and rehabilitation, when they incur ex  6 

 -- expenses for those things, it simply says the 7 

insurance com -- company is liable to pay to or for the 8 

benefit of that person those allowable expenses.  That’s 9 

all it says. 10 

   MS. DYSARZ:  Your Honor, I -- I -- we then 11 

turn to the Michigan Court of Appeals and Michigan 12 

Supreme Court and all of the law that then interprets 13 

what are allowable expenses.  That’s where we find, in 14 

fact, where a court has indicated guardianship services 15 

are compensable.  But we have to then turn to --  16 

   THE COURT:  Okay. 17 

   MS. DYSARZ:  -- where guardianship --  18 

   THE COURT:  Ms. Dysarz --  19 

   MS. DYSARZ:  -- and that is EPIC. 20 

   THE COURT:  -- Ms. Dysarz, I know we don’t 21 

have these facts before us in this case today.  But I 22 

can just about guarantee that in one or more of those 23 

cases, whether it’s Hines (ph) or Gurrora (ph) or what’s 24 

the other one you cited, Douglas, whatever --  25 
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   MS. DYSARZ:  Yes, Your Honor. 1 

   THE COURT:  -- that in one more of those 2 

cases, it wasn’t just compensation for the guardian.  It 3 

was for the guardian and people who assisted the 4 

guardian.  I -- I would --  5 

   MS. DYSARZ:  I --  6 

   THE COURT:  -- I would bet every penny I had, 7 

which is not much, but it’s all I have.   8 

   MS. DYSARZ:  Your Honor, with all due respect, 9 

I would say that Findling has not -- Plaintiffs’ 10 

Counsel’s office has not offered any cases where that is 11 

the factual scenario --  12 

   THE COURT:  I -- I know.  I know. 13 

   MS. DYSARZ:  -- and that’s what we addressed 14 

in our response brief. 15 

   THE COURT:  I know.  Because nobody raised 16 

this argument before.  I mean, it’s -- I’ll -- I’ll -- 17 

I’ll say it’s novel.   18 

   Okay.  So anyway, you’ve tried to answer my 19 

question.  Whether I’m satisfied with your answer or not 20 

is another issue.  Is it your contention that there is 21 

no legal distinction between the word “power” and the 22 

word “duty”?  There’s no distinction in the law between 23 

those two words.  And further, is it your contention 24 

that when the Legislature in the No-Fault Act uses power 25 
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and -- the word power in some places and duty in another 1 

that they do not recognize any distinction, any legal 2 

distinction between those terms?  Is that what you’re 3 

saying? 4 

   MS. DYSARZ:  As it pertains to 5103 and 5 

obtaining delegation of power and duties, I would say 6 

correct, Your Honor. 7 

   THE COURT:  Hang on.  Hang on. 8 

   MS. DYSARZ:  There is no distinction. 9 

   THE COURT:  You’re reading -- you are reading 10 

a word into 5103 that is not there.  5103 does not talk 11 

about delegation of duties.  5103 talks only about 12 

delegation of power.  We can read the statute if you’d 13 

like.  I have it right here.   14 

   It says, “By a properly” -- and this is 15 

5103(1).  “By a properly executed power of attorney, a 16 

parent or guardian of a minor or a guardian of a legally 17 

incapacitated individual may delegate to another person, 18 

for a period not exceeding one hundred and eighty days, 19 

any of the parent’s or guardian’s powers regarding care, 20 

custody, or property.”  The word duty is nowhere in 21 

there.  Why do you insert the word duty in there when 22 

you talk about 5103 governs the delegation of powers and 23 

duties is what you said?  Where in 5103 does it say the 24 

word duty?  And going back to my question --  25 
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   MS. DYSARZ:  Your Honor --  1 

   THE COURT:  -- is it your contention --  2 

   MS. DYSARZ:  -- to answer your question,  3 

 duty --  4 

   THE COURT:  -- is it your contention that when 5 

the -- when the Legislature uses the power in one -- 6 

word power in one place and the word duty in another 7 

place that they recognize no distinction between those 8 

two words? 9 

   MS. DYSARZ:  As it pertains to delegation of 10 

power and duties, yes. 11 

   THE COURT:  Wait!  Why do you say --  12 

   MS. DYSARZ:  And the reason I --  13 

   THE COURT:  -- okay.  Please explain to me why 14 

you say delegation of powers and duties?  What is your 15 

basis for saying that? 16 

   MS. DYSARZ:  My basis for saying that, Your 17 

Honor, is that we believe that Plaintiffs’ Counsel is 18 

reading in the statute something that does not exist, 19 

and here is why -- here’s -- here’s an example of that.  20 

We also believe it flies in the face of the legislative 21 

-- legislative intent and public policy.  And here’s why 22 

I say that.  This is the statute that outlines the 23 

powers and duties of guardians.  One of the descriptions 24 

is the duty to file a report.  So according to 25 
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Findling’s -- according to Plaintiffs’ Counsel’s 1 

definition, that means that filing the annual report is 2 

a duty not a power, meaning if we adopt Plaintiffs’ 3 

Counsel’s explanation of 5103, that means that 4 

Plaintiffs’ Counsel is -- Plaintiffs’ Counsel’s office 5 

is -- Mr. Findling himself is able to delegate the, 6 

quote, “duty,” to author every annual report.  And like 7 

I said before, therefore, every case in which he’s a 8 

guardian they could submit annual reports to this 9 

Honorable Court, and on that signature block it could 10 

say Jim-Bob.  They would have no requirement to have 11 

Jim-Bob sign a Power of Attorney, no requirement to give 12 

the Court advance notice.  It could be indefinite for 13 

thirty years Jim-Bob.  And the re -- and -- and that 14 

doesn’t make sense.  That’s illogical.   15 

   The reason I say that is, filing an annual 16 

report is both a duty and a power because in that annual 17 

report that -- that -- that individual who signs that is 18 

making a recommendation to the Court, who in fact -- 19 

whether or not, in fact, the guardianship should remain 20 

or not, and there are other recommendations. 21 

   So if we look at the word “duty,” yes, filing 22 

the annual report is described as a quote, “duty.”  But 23 

it -- the Legislature must have intended it to be a 24 

power and a duty.   25 
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   THE COURT:  No. 1 

   MS. DYSARZ:  Because otherwise, it -- it’s 2 

illogical because clearly the annual report --  3 

   THE COURT:  Okay. 4 

   MS. DYSARZ:  -- provides for this Court a 5 

recommendation as to whether or not to continue the --  6 

   THE COURT:  Is that what we’re talking about 7 

here?  Is that what we’re talking about is filing an 8 

annual report?  Let me ask you another question.  You 9 

haven’t addressed 700.5106, subsection (6).  It says, “A 10 

professional guardian appointed under this section shall 11 

ensure that there are a sufficient number of employees 12 

assigned to the care of wards for the purpose of 13 

performing the necessary duties of -- with -- associated 14 

with ensuring that proper and appropriate care is 15 

provided.”  Isn’t that saying right there that the 16 

Legislature envisions the guardian, a professional 17 

guardian, retaining employees to perform some of the 18 

necessary duties associated with ensuring that proper 19 

and appropriate care is provided?  Isn’t that what the 20 

Legislature is saying?  And if it’s not what they’re 21 

saying, then what is the point of the employees if 22 

they’re doing nothing for the guardian? 23 

   MS. DYSARZ:  Good question, Your Honor. 24 

   THE COURT:  Thank you. 25 

Appellant Appendix 154

R
EC

EIV
ED

 by M
SC

 6/8/2023 2:58:43 PM



 33 

   MS. DYSARZ:  One, I would -- Your Honor, I 1 

would say that -- that while that may be the case, 2 

employees may be doing some of those duties, that does 3 

not make them exempt from the requirements of 5103.  4 

They still must do a Power of Attorney, and I would say 5 

that this was a different situation because Darren 6 

Findling does not actually employ the individuals that 7 

he has delegated in Malloy and Jenkins.  It’s not the 8 

Darren Findling Law Firm or Probate Pro that is, in 9 

fact, appointed guardian in this case.  It’s Darren 10 

Findling in his personal capacity.  And it is not -- it 11 

is not the case that Darren Findling personally employs 12 

say the paralegal that he has doing the work.   13 

   So, therefore, that 5106, it -- you know, it 14 

kind of goes both ways, Your Honor.  And it -- it 15 

wouldn’t apply to his situation potentially because he 16 

does not, in fact, employ his paralegal.  His law firm 17 

employs his paralegal but not him in his personal 18 

capacity.  So, Your Honor, I would argue that, you know, 19 

under that language of -- and even if we accepted 20 

Plaintiffs’ Counsel’s argument, it wouldn’t apply in 21 

this situation. 22 

   THE COURT:  Okay.   23 

   MS. DYSARZ:  You know, Your Honor, that still 24 

doesn’t explain why Plaintiffs’ Counsel argues that 25 
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they’re exempt from 5103. 1 

   THE COURT:  I -- I -- actually, I don’t think 2 

he’s -- says he’s exempt from 5103.  I think he says 3 

5103 doesn’t apply because I haven’t delegated any 4 

power.  In fact, he said I think in his reply that 5 

Darren Findling remains the only person with authority 6 

to consent to medical procedures, psychiatric 7 

procedures, placement, and so on.  I think he just said 8 

in his reply.  So, he’s saying --  9 

   MS. DYSARZ:  He --  10 

   THE COURT:  -- I’m not delegating any power.  11 

I’m having --  12 

   MS. DYSARZ:  Your Honor, so even --  13 

   THE COURT:  -- employees assist me with 14 

performing my duties. 15 

   MS. DYSARZ:  So even if we put aside the 16 

argument that -- that in this -- in these specific 17 

cases, the individuals performing them are not actually 18 

employees of Darren Findling in his personal capacity.  19 

If we -- if we set that aside for a moment, Your Honor, 20 

it still goes back to what -- to -- to the -- to the 21 

main argument, which is 5106 does not say that a 22 

delegation of duty is exempt, and you may delegate 23 

duties without any restrictions, without any 24 

requirements.  It does not say that, Your Honor, with --  25 
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   THE COURT:  It -- it says --  1 

   MS. DYSARZ:  -- within the statute. 2 

   THE COURT:  -- it specifically says “employees 3 

assigned to the care of wards for the purpose of 4 

performing the necessary duties.”  It says specifically, 5 

“assign employees to the care of wards to perform 6 

necessary duties.”  It’s -- that’s what it’s saying to 7 

do with the employees.  It’s not --  8 

   MS. DYSARZ:  So, Your Honor -- and again, I -- 9 

I --  10 

   THE COURT:  Okay. 11 

   MS. DYSARZ:  -- I go back to my twofold --  12 

   THE COURT:  I’m not going to -- Counsel, I 13 

don’t want to go back and forth.  I -- I figure you’ve 14 

answered as best you can.  Do you -- my questions.  Do 15 

you have anything else you want to say? 16 

   MS. DYSARZ:  Your Honor, I do -- I do not 17 

believe so at this time. 18 

   THE COURT:  Okay.  Thank you.   19 

   Mr. Black, do you have a reply or response or 20 

whatever? 21 

   MR. BLACK:  It’s -- it’s pretty clear to me 22 

that the Court understands the issues.  Unless you’ve 23 

got any questions for me, Your Honor, I’ll -- I’ll -- 24 

I’ll leave it at that. 25 
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   THE COURT:  I don’t.  Um, I don’t.   1 

   So, I’m going to go ahead and make my decision 2 

on this.  All right.  So both of these -- and there’s 3 

motions in both cases, and we’ve argued them all as one 4 

case, one issue really.   5 

   I’ve taken an example, a letter, from the Mary 6 

Malloy case.  I think it’s attached as Exhibit A to the 7 

motion for summary disposition.  The letter is dated 8 

August 13, 2019 addressed to the Probate Pro, Darren 9 

Findling, Esquire.   10 

   It says, “Regarding our ensured Roger F. 11 

Lydon, L-y-d-o-n, and Claimant, Mary Ann Malloy,” and it 12 

states -- and I’m just pulling out, you know, as I go 13 

along.  “The itemized activities have been reviewed for 14 

relatedness, reasonable necessities, and compensability 15 

as outlined by the Michigan No-Fault Statute.  For your 16 

records, enclosed is a copy of the submitted invoice 17 

with an itemization of any reductions taken.  There are 18 

several activities that may have been invoiced -- that 19 

may have been invoices for which we will not consider 20 

for reimbursement.  These activities include” -- and it 21 

states -- “any activities considered to be replacement 22 

services.  These activities include but are not limited 23 

to Social Security administration activities and 24 

corresponding mileage.”  Another bullet point under this 25 
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heading is “letters/documentation to litigation 1 

counsel.”   2 

   The next paragraph states, “There are also 3 

several activities that may have been invoiced for which 4 

we will not consider reimbursement without additional 5 

information and/or documentation.”  And they list a few 6 

of them there.   7 

   Then the next paragraph is, “Lastly” -- and 8 

this is the paragraph that it’s -- that’s at issue in 9 

this motion.  “At this time, the documentation that we 10 

have on file indicates that Darren M. Findling, Esquire, 11 

is the Co-Guardian for Ms. Mary Ann Malloy.  Charges 12 

that have been labeled on the enclosed invoice by, 13 

quote, ‘(i)’ close quote, are not being considered.  It 14 

does not appear Ms. Malloy’s Guardian performed the 15 

guardianship services being claimed.  Should letters of 16 

authority exist for the individuals providing these 17 

services, please forward them for further 18 

consideration.” 19 

   Okay.  So, a similar letter was received in 20 

the -- letters were received in the Mary Malloy case and 21 

also the Dana Jenkins case, and a lawsuit was filed by 22 

Mr. Findling on behalf of the Estate of Mary Malloy and 23 

the Estate of Dana Jenkins.  By the way as an aside, you 24 

know, as to who should be the guardianship in this case, 25 
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we just had that issue in the Dana Jenkins case.  We 1 

worked through that issue with Mr. Jenkins.  And at the 2 

last hearing on February 19th -- I’d love to show it to 3 

you, but it’ll just cause a bunch of feedback here.   4 

 Mr. Jenkins himself participated in the hearing by Zoom, 5 

and we had a very nice conversation, Mr. Jenkins and I 6 

and several others who showed up, all of whom  7 

 Mr. Jenkins knew, all of whom Mr. Jenkins had good 8 

things to say about them, and those were care providers, 9 

support coordinators, a lawyer from Mr. Findling’s law 10 

firm, and so on.  And we had been working through 11 

problems that Mr. Jenkins had brought to my attention by 12 

a letter that he sent to me that my staff received and 13 

forwarded to me.   14 

   So, we set a number of hearings to try and 15 

work with him through those issues.  And he’s extremely 16 

happy with Mr. Findling, the services he provided.  17 

That’s, as I said, an aside.  I brought that up because 18 

of some issue that was raised by counsel in their 19 

pleading and also began to bring it up on the record 20 

priority, who should be Guardian, family, and all that 21 

stuff.  Mr. Jenkins is very happy with Mr. Findling and 22 

-- and the services being provided at this point.  He 23 

apparently was not happy with the past guardian.  He 24 

sought a change, and he obtained one. 25 
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   Okay.  So, we move back into the -- into these 1 

civil actions here.  And the first thing I note, um, you 2 

know, they said, as I read, the first sentence that I 3 

read, it’s the second sentence here, that “the itemized 4 

activities have been reviewed for relatedness, 5 

reasonable necessity, and compensability as outlined by 6 

the Michigan No-Fault Statute.”  And presumably they 7 

believe that under the No-Fault Statute, which they 8 

reviewed these -- the invoices under, they believe that 9 

any services provided by any employee and not by Darren 10 

M. Findling, Esquire, himself are not compensable 11 

pursuant to the Michigan No-Fault Statute. 12 

   So, I had a little conversation with Counsel, 13 

and I read through the three relevant statutes, and I’ll 14 

read through them briefly again.  MCL 500.3105, 15 

subsection (1), provides:  “Under personal protection 16 

insurance, an insurer is liable to pay benefits for 17 

accidental bodily injury arising out of the ownership, 18 

operation, maintenance, or use of a motor vehicle as a 19 

motor vehicle.” 20 

   The next relevant section is 500.3107, 21 

subsection (1), “Personal protection insurance benefits 22 

are payable for the following:”  Paragraph (a), 23 

“Allowable expenses consisting of reasonable charges 24 

incurred for reasonably necessary products, services, 25 
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and accommodations for an injured person’s care, 1 

recovery, or rehabilitation.” 2 

   And the next relevant section is 500.3112, 3 

(coughing) excuse me, “Personal protection insurance 4 

benefits are payable to or for the benefit of an injured 5 

person.” 6 

   I’ve asked if there is any limitation in the 7 

statute on who -- who -- who is a lawful provider of 8 

reasonably necessary products, services, and 9 

accommodations for an injured person’s care, recovery, 10 

or rehabilitation the incurred expenses for which the 11 

personal protection insurance insurer is liable to pay.  12 

I’ve asked if there is any limitation on who may provide 13 

the products, services, or accommodations, and the 14 

answer is there is none.  There is an argument -- ment 15 

made that in case law that case law has discussed 16 

guardianship services being a compensable.   17 

   But I don’t -- I don’t find anywhere in there 18 

that the courts have read a limitation into the No-Fault 19 

Act that is simply not there.  And I don’t think -- the 20 

courts would not do that.  What they’re being asked to 21 

decide was whether certain guardianship services were 22 

compensable, and they said, yes, if they meet the 23 

requirements of the statute.  So, we don’t find any 24 

limitation under the Michigan No-Fault Statute as to who 25 
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may provide the services, nonetheless, the products, 1 

services, or accommodations. 2 

   Nonetheless, the argument is made that only 3 

the guardian -- that we have to look to EPIC to see 4 

whether the services are compensable, and I -- I don’t  5 

 -- I don’t see it.  Okay.  I simply do not see it.  6 

There is no question that if services, products, or 7 

accommodations were made within the dep -- within the 8 

No-Fault Act, that it does not matter who provided them.  9 

It simply matters whether the injured person incurred an 10 

expense, and if the injured person incurred an expense, 11 

the personal protection insurance insurer is liable to 12 

pay to or for the benefit of that injured person the 13 

allowable expenses.  Nonetheless, even assuming that 14 

EPIC might have something to say about that -- well, 15 

assuming the EPIC has something to say about it, let’s 16 

look at what EPIC has to say. 17 

   First of all, EPIC provides for the 18 

appointment of a guardian in MCL 700.5306, subsection 19 

(1).  It states, “The Court may appoint a guardian if 20 

the Court finds by clear and convincing evidence both 21 

that the individual for whom a guardian is sought is an 22 

incapacitated individual, and that the appointment is 23 

necessary as a means of providing continuing care and 24 

supervision of the in -- incapacitated individual, which 25 
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-- with each finding supported separately on the 1 

record.”   2 

   So, we look to the statute for the definition 3 

of an incapacitated individual.  MCL 700.1105 (a) 4 

provides:  “Incapacitated individual means an individual 5 

who is impaired by reason of mental illness, mental 6 

deficiency, physical illness or disability, chronic use 7 

of drugs, chronic intoxication, or other cause, not 8 

including minority, to the extent of lacking sufficient 9 

understanding or capacity to make or communicate 10 

informed decisions.”  So, that’s what a Court has to 11 

find by clear and convincing evidence. 12 

   It is a given in this case that a guardian was 13 

appointed.  Thus, it’s a given that those findings were 14 

made.  And again, like I said, we -- we’ve had more 15 

hearings with Mr. Jenkins to confirm this as recently as 16 

February 19th.   17 

   The definitional section goes on to say in 18 

paragraph (i), “Legally incapacitated individual” -- and 19 

the reason I bring this up is because through the rest 20 

of EPIC the reference is to legally incapacitated 21 

individual, and I contend that legally incapacitated is 22 

a -- a loaded phrase.  Each word in there means 23 

something.  “Legally incapacitated individual means an 24 

individual other than a minor for whom a guardian is 25 

Appellant Appendix 164

R
EC

EIV
ED

 by M
SC

 6/8/2023 2:58:43 PM



 43 

appointed under this Act.”   1 

   Okay.  And the reason I bring up legally is 2 

this:  A ward by virtue of having a guardian appointed 3 

for them is legally incapacitated, in other words, 4 

legally unable to enter into any binding contract.  5 

Okay?  Any kind of contractual relation.  That would be 6 

for legal services.  He cannot legally contract for 7 

that.  That would be for medical services.  He cannot 8 

legally contract for that.  That would be for 9 

residential services.  He cannot legally enter into a 10 

lease for a premises where he would stay.  He cannot 11 

legally contract with service providers, such as 12 

rehabilitation service providers.  He cannot legally 13 

consent to medical care.  He can’t legally consent to 14 

psychiatric care.  He can’t legally consent to any of 15 

those things.  He cannot be bound by his consent because 16 

he has been found to be incapacitated from doing that.  17 

He is -- in fact, he -- it -- there is a finding, in 18 

fact, that he lacks, as I read, sufficient understanding 19 

or capacity to make or communicate informed decisions, 20 

particularly legal decisions. 21 

   There’s a discussion here about 5103(1) and 22 

5106(6).  In those two statutes, the sections of the -- 23 

of EPIC, it states in Protected Individuals Code the 24 

Legislature uses two different words.  In 5103, it uses 25 
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the word power, and in 5106(6), it uses the word duties.  1 

In 5103(1), it states, “By properly executed power of 2 

attorney a guardian of a legally incapacitate -- a 3 

legally incapacitated individual may delegate to another 4 

person the guardian’s powers regarding care, custody, or 5 

property.”   6 

   In (4), it says, “The guardian must give 7 

notice to the Court of doing that.”  There’s a reason 8 

for doing that.  ‘Cause the Court in making a decision 9 

as to who to appoint a guardian and as to who to empower 10 

with the authority conferred by the -- by EPIC, the 11 

Court has to make a finding as to suitability of the 12 

person.  So if a guardian were to delegate a power, in 13 

other words to consent to medical care, to consent to 14 

psychiatric care, to enter into a binding lease, the 15 

Court gave that power to the guardian that the Court 16 

found suitable.  If the guardian attempts to give that 17 

power to another person, the Court should certainly have 18 

the right and the opportunity to pass on whether that 19 

person selected is suitable.  It certainly wouldn’t do 20 

for the Court to make a finding of suitability in the 21 

guardian and for the guardian to confer those powers on 22 

somebody who was unsuitable.  That’s the purpose of that 23 

statute, but it refers to power. 24 

   In 5106(6), it states, “A professional 25 
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guardian,” which Mr. Findling is, “a professional 1 

guardian appointed under this section shall ensure that 2 

there are a sufficient number of employees assigned to 3 

the care of wards for the purpose of performing the 4 

necessary duties associated with ensuring that proper 5 

and appropriate care is provided.”  The Legislature used 6 

the word duties here.  I think another important 7 

phrasing here is “employees assigned to the care of the 8 

wards.”  In other words, employees who are given a task 9 

of caring for the ward. 10 

   The -- it is clear that in the law -- it -- 11 

it’s presumed, okay, when interpreting a statute, that 12 

the Legislature chose its words for a purpose.  That if 13 

it’s not accidental, then it’s not flippant, and that 14 

the Court should -- should enforce legislative statutes, 15 

sections, subsections as written, period.  Therefore, 16 

when the Court -- when the Legislature uses different 17 

words, the Court is compelled to apply their appropriate 18 

meaning.  If it happens to be a legal term, it is the 19 

legal meaning that applies this Court finds. 20 

   A power, according to Black’s Law Dictionary, 21 

Tenth Edition, I don’t know what year, it’s quite a 22 

lengthy definition, but the one that really applies here 23 

-- it has one, “the ability to act and not act.”  That 24 

doesn’t seem to help us much.  Two, “dominance, control, 25 
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or influence over another, control over one’s 1 

subordinates.”  That’s not one that applies in this 2 

case.  The specific one that I find that applies in the 3 

case of a guardian and the power granted to them is “the 4 

legal right or authorization to act or not act.  A 5 

person’s or organization’s ability to alter by an act of 6 

will the rights, duties, liabilities, or other legal 7 

relations either of that person or of another.”  And 8 

then, it goes on and says, “A power is the capacity to 9 

change a legal relationship.”  And that’s from a 10 

treatise that’s quoted here by um.....by Black’s Law 11 

Dictionary. 12 

   And it defines duty as a “legal obligation 13 

that is owed or due to another and that needs to be 14 

satisfied.  That which one is bound to do and for which 15 

somebody else has a corresponding right.”  So, we see in 16 

law they have different meanings.   17 

   A duty is -- a power is an authority to change 18 

the legal relation -- legal relations or -- or to fix 19 

legal relations between a ward and another person or 20 

entity.  Like I said, to consent to medical treatment, 21 

content -- consent to psychiatric treatment, to be 22 

placed in a -- in a particular residential setting and 23 

sign a lease for that.  Those are changes in legal 24 

relations between a ward and another person or entity 25 
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that a guardian has authority to do.   1 

   And the guardian has duties as well.  So, 2 

let’s go into what the statute actually says.  And we 3 

see in MCL 700.5314, “Powers and Duties of Guardian.”  4 

And the statute describes specific powers and specific 5 

duties, and right off the bat it starts off with a duty.  6 

“If meaningful communication is possible, a legally 7 

incapacitated individual’s guardian shall consult with 8 

the legally incapacitated individual before making a 9 

major decision affecting the legally incapacitated 10 

individual.”  That phrasing “shall consult” imposes a 11 

duty.   12 

   It states further, “The guardian is 13 

responsible for the ward’s care, custody -- well, to the 14 

extent a guardian of a legally incapacitated individual 15 

is granted powers by the Court under section 5306, the 16 

guardian is responsible for the ward’s care, custody, 17 

and control.  In particular, without qualifying the 18 

previous sentences, a guardian has all of the following 19 

powers and duties to the extent granted by Court order. 20 

   (A), The custody of the person or the ward and 21 

the power to establish the ward’s place of residence in 22 

or outside the state.”  That describes a power.  Again, 23 

a legal relation.  It goes on, “The guardian shall visit 24 

the ward quarterly,” is what it states, but then -- what 25 
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it means.  “The guardian shall visit the ward.”  That’s 1 

a duty.  “The guardian shall notify the Court of any 2 

change in residence,” another duty.  “If entitled to the 3 

custody of the ward, the duty to make provisions for the 4 

ward’s care, comfort, and maintenance,” a duty, not a 5 

power, a responsibility, an obligation to act. 6 

   And I want to talk about something here.  The 7 

Auto Owners’ attorney talked about a duty to report 8 

annually to the Court.  That the guardian couldn’t have 9 

Jim-Bob sign it.  Well, maybe not.  But the guardian can 10 

certainly have Jim-Bob or Jill or whatever name you want 11 

to come up with, gather all the information and prepare 12 

the report, and the guardian review it for accuracy and 13 

sign it, and have Jim-Bob or Jill file it with the 14 

Court.  So, we can see that most of that duty of the 15 

guardian is fulfilled by someone else, and it matters 16 

not one wit to the Court.   17 

   The issue ultimately is who is responsible for 18 

the performance of that duty, and that’s where we get 19 

back into Black’s Law Dictionary.  “A duty for which the 20 

principal retains primary as opposed to vicarious 21 

responsibility for due performance even if the principal 22 

has delegated performance to an independent contractor.  23 

For example, a landlord’s duty to maintain common areas 24 

though delegated to a servant contractor remains the 25 
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landlord’s responsibility if someone was injured by 1 

improper maintenance.”   2 

   So any duty, even the preparation of reports, 3 

gathering of the information that Mr. Findling might 4 

have someone else do, he remains responsible for.  He 5 

hasn’t really delegated anything.  He’s merely -- merely 6 

assigned a task to them, to use the language of 5106, 7 

“employee assigned to perform, to assist with duties,” 8 

wherewith, “The power to give the consent or approval 9 

that is necessary to enable the ward to receive medical, 10 

mental health, or other professional care, counsel, 11 

treatment or service.”  I specifically spoke about that.  12 

Giving consent is changing a legal relation between the 13 

ward and the person providing the service whether it’s 14 

medical, mental health, or other professional care.  The 15 

ward can’t consent.  The ward is legally unable to give 16 

informed consent to medical care, psychiatric care, or 17 

any other type of care.   18 

   (D), “The power to execute, reaffirm, and 19 

revoke a Do Not Resuscitate Order.”  Then it describes 20 

some duties with regard to that.  The -- the guardian 21 

has the power to do that, but it says, “If a guardian 22 

executes a Do Not Resuscitate Order -- or executes a Do 23 

Not Resuscitate Order, the guardian has the duty to do 24 

all of the following:  One is visit the ward and consult 25 
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with the ward.  Consult directly with the ward’s 1 

attending physician,” and so on.  So, there’s a power, 2 

an ability to affect a legal relation between the ward 3 

and the care provider by executing a Do Not Resuscitate 4 

Order, and two, “A duty to perform these acts to make 5 

sure that the ward is involved and that the guardian has 6 

a full understanding of the ward’s desire and the needs 7 

to the ward’s true -- both the ward and the medical 8 

provider.” 9 

   (F), “The power to execute, reaffirm, and 10 

revoke the nonopioid direct form on behalf of a ward.” 11 

   (G), “The power to execute, reaffirm, and 12 

revoke a physician orders for scope of treatment form on 13 

behalf of a ward,” again, a power, to affect a legal 14 

relationship between the ward and treatment provider.  15 

But then, it imposed a duty on the guardian.  “However, 16 

a guardian shall not execute a physician order for scope 17 

of treatment unless the guardian does all of the 18 

following:  Visit the ward, and if meaningful 19 

communication is possible, consult with the ward about 20 

executing it.”  Two, “Consulting directly with the 21 

attending physician about the specific indications,” and 22 

so on. 23 

   And then it goes on.  It has other powers, and  24 

   Web 3-2-21 3:02:28 25 
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 it lists other duties.  This Court finds it’s crystal 1 

clear in the statute that the Legislature knew that 2 

there was a difference between the word “power” and the 3 

word “duty” and the law, and it intended their 4 

correlative meanings when using each word. 5 

   Therefore, I find that -- now mind you, they 6 

haven’t put a specific line item in front of me, an 7 

itemized billing entry, for me to judge whether a 8 

particular billing entry is an attempt by the Guardian 9 

to delegate a power or simply an assignment by the 10 

Guardian to an employee of a -- of a function or 11 

performance of an act to assist the Guardian in 12 

performing, in this case, Darren Findling’s duties.  13 

Okay?  So, they haven’t put that in front of me.  All 14 

right?  But to the extent for -- that it is simply the 15 

assignment to an employee of a duty, this Court finds 16 

that it is not in violation of the -- of EPIC, 17 

specifically section 700.5103, because it is not a 18 

delegation of a power.  The ability to change the words 19 

legal relations with another person or another entity.  20 

It is simply an assignment of an employee to the care of 21 

the wards of certain duties.  Okay. 22 

   So the -- to the extent it is that, okay, then 23 

even if there was, which I find there is not, but even 24 

if there was a limitation under the No-Fault Act that 25 
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the -- the a guardian not be found for delegate -- un -- 1 

im -- improperly delegated a power, I would find that it 2 

was not a delegation of power.   3 

   And secondly, I find that even if it was a 4 

delegation of a power, okay, the No-Fault Act does not 5 

place any limitation whatsoever on who may provide 6 

services, and it doesn’t give authority to a personal 7 

protection insurance insurer, a provider, it doesn’t 8 

give authority to them to enforce the provisions of 9 

EPIC.  Again, the -- the No-Fault Law clearly provides 10 

that where a person has sustained an accidental bodily 11 

injury out of the ownership, operation, maintenance, or 12 

use of a motor vehicle injury that they -- that the 13 

insurance company is liable to reimburse them for any 14 

allowable expenses incurred for reasonably necessary 15 

products, services, and accommodations for the injured 16 

person’s care, recovery, or -- or rehabilitation 17 

regardless of who provides them.   18 

   Lastly, this -- this argument that was brought 19 

up, I think belatedly, that these are not employees of  20 

 Mr. Findling there’s -- I don’t think there’s any 21 

argument or evidence that they’re not employees, or that 22 

even that is a requirement.  So, I -- it wasn’t argued.  23 

So, I -- I’ll find the argument as waived for purposes 24 

of this motion.  It’s clear as -- to me as -- that Auto 25 
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Owners’ position is fatally flawed because they ignore 1 

the difference between a duty and a power as stated by 2 

Findling in his reply that was filed February -- I can’t 3 

tell what it is.  Um, ignores the difference between a 4 

duty and a power in the statute, and again, there is no 5 

limitation in the No-Fault Act.   6 

   Just the -- the expenses, the benefits are 7 

payable to the ward or for the ward’s benefits 8 

regardless of who provides them.  So, I am granting the 9 

motion for partial summary disposition.  And that’s my 10 

ruling, and denying the --  11 

   MR. BLACK:  Do I need to prepare an order, 12 

Your Honor? 13 

   THE COURT:  -- denying the countermotion for 14 

summary disposition. 15 

   MS. DYSARZ:  Your Honor, may I ask a quick 16 

question on your ruling? 17 

   THE COURT:  Yep. 18 

   MS. DYSARZ:  Does your ruling imply that there 19 

would be -- there would then need to be a separate 20 

hearing on the specific line-item bills themselves to 21 

determine whether or not they were a delegation of power 22 

or delegation of a duty? 23 

   THE COURT:  No. 24 

   MS. DYSARZ:  Would -- would that --  25 
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   THE COURT:  No, because --  1 

   MS. DYSARZ:  Oh. 2 

   THE COURT:  -- I’m just saying.  I just tried 3 

to cover all the bases, but in the end, I said I don’t 4 

find that there is any such limitation in the No-Fault 5 

Law that gives the personal protection insurer authority 6 

to deny benefits to the injured person, which is what 7 

you’re doing.  You’re denying benefits -- -- you’re 8 

denying benefits to the injured person by your 9 

interpretation of EPIC, and there is no limitation in 10 

there on your duty to pay personal protection insurance 11 

benefits to an injured person for allowable expenses 12 

that meet the definitions in -- in 3107.  There is no 13 

limitation.  It is the injured person who’s the object 14 

of the statute.  It’s reimbursement of that person, and 15 

the payment of benefits to that person for expenses 16 

incurred.  That’s what the statute is about. 17 

   So, no, I’m not going to go back over it.  I 18 

was just pointing out that nobody’s shown me exactly 19 

what -- whether there was a delegation of power, and if 20 

there was, if I do see one, perhaps what I’ll do is I’ll 21 

set the other case for a hearing and decide something 22 

there, which I think would be the only proper place to 23 

decide it.  Again, there is --  24 

   MS. DYSARZ:  Your Honor, which other case? 25 
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   THE COURT:  -- there is -- again, there is no 1 

limitation on the insurer’s duty to pay the injured 2 

person for expenses incurred obtaining reasonably 3 

necessary products, services, and accommodations, 4 

reasonable charges for reasonably necessary products, 5 

service, and accommodations.  That’s my answer.   6 

   MS. DYSARZ:  Okay, Your Honor.  Just - I 7 

thought -- you had called both cases.  You said you 8 

would make a ruling on the other case.  Which case are 9 

you not ruling on currently? 10 

   THE COURT:  Huh? 11 

   DEPUTY CLERK:  I think you (indecipherable 12 

words). 13 

   MS. DYSARZ:  You just said it -- you said 14 

potentially in another case you would actually review 15 

the bills, but you said you wouldn’t make --  16 

   THE COURT:  No, I never said --  17 

   MS. DYSARZ:  -- a ruling on that, which --  18 

   THE COURT:  -- I never said I would review -- 19 

review the bills.  I said if it is shown to me that the 20 

guardian is delegating powers, okay.  Okay, I said I -- 21 

that would be for me to look at in another case, which  22 

 -- in other words, is the guardianship case, which is 23 

the only place, I think, to look at it. 24 

   MS. DYSARZ:  Okay, Your Honor.  You’re not 25 
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mentioning Malloy or Jenkins.  You’re talking about 1 

outside of that.  Thank you, Your Honor.  I appreciate 2 

it. 3 

   THE COURT:  I’m not mentioning what? 4 

   MS. DYSARZ:  When you say that would be 5 

addressed in another case, you’re referring to some 6 

other case outside of Malloy and Jenkins.  I was just 7 

trying to make --  8 

   THE COURT:  I’m not -- Miss --  9 

   MS. DYSARZ:  -- sure I understood that. 10 

   THE COURT:  -- Miss?  Malloy and Jenkins each 11 

have a guardianship case.  What I’m saying is that the 12 

proper place to address misconduct of the guardian is in 13 

-- if it’s in reference to Mr. Jenkins, it’s in the Dana 14 

Jenkins guardianship case.  We have a case number for 15 

that.  It 15-362728-GA.  It is not this case.  And if 16 

it’s in Malloy --  17 

   MS. DYSARZ:  Thank you. 18 

   THE COURT:  -- then it is in the Mary Ann 19 

Malloy guardianship case 08-316364-GA.  It is not in 20 

this case.  Okay? 21 

   MS. DYSARZ:  Thank you, Your Honor.  Yes, I 22 

understand.  Thank you. 23 

   THE COURT:  I hope you do.  I’m -- I’m not 24 

getting the impression you do. 25 
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   MS. DYSARZ:  Thank you for the clarification 1 

on your ruling, Your Honor.  I do appreciate it. 2 

   THE COURT:  Okay.  Do you want to do that 3 

other motion now or not? 4 

   MS. DYSARZ:  Yes, Your Honor.  The motions are 5 

motions for relief.  Specifically, we are asking for a 6 

stay on these proceedings so that the issues in 7 

declaratory action can be ruled upon.  We can get 8 

rulings as to a whole, and I would rely upon the briefs 9 

for the reasons that we’ve articulated. 10 

   THE COURT:  Mr. Black? 11 

   MR. BLACK:  Your Honor, one thing I would 12 

point out to the Court that I don’t think was in those 13 

briefs is that the Kent County case, which is also 14 

pending, there was a ruling on a summary disposition 15 

motion specifically dismissing the matter as it applies 16 

to these two cases.   17 

   I think a -- I think at this point, it seems 18 

like the only request is for a stay.  I think these 19 

matters should move forward.  There’s -- there’s nothing 20 

tied to that other case that -- that can’t be decided in 21 

this case.  This case is about payment of fees.  At this 22 

point, it is really a pretty simple issue, I think, of 23 

the reasonableness of the fee, and um, whether it’s a 24 

replacement service or -- or the care, recovery, and 25 
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rehabilitation.  Those are issues unique to this case, 1 

and I don’t see any reason to stay it. 2 

   THE COURT:  Do you have any rebuttal? 3 

   MS. DYSARZ:  We would just rely on our 4 

briefing, Your Honor.  Thank you. 5 

   THE COURT:  Okay.   6 

   (Long pause) 7 

   THE COURT:  Okay.  In light of the -- the new 8 

position I guess it would be, I want to point out there 9 

was a motion -- a revised motion.  Defendant Auto 10 

Owners’ Insurance Company revised motion for relief in 11 

light of declaratory action.  Um.....and at -- and in 12 

it, legal law and analysis, they had option one, formed 13 

on convenience.  Option two, transfer venue.  14 

Apparently, those two arguments have been abandoned.  15 

The third option, stay pending the declaratory action.   16 

   It says, “If this Court declines to either 17 

dismiss the case under doctrine of formed on convenience 18 

or transfer venue, under the relevant Court Rule, Auto 19 

Owners seeks to stay this case pending a decision in the 20 

declaratory action to avoid duplicative litigation and 21 

the potential for inconsistent judgments.”   22 

   You know, um.....you know, it -- it states, 23 

“This Court has in -- inherent authority to stay this 24 

case as part of its vested power to maintain its docket 25 
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in an orderly manner and preserve judicial economy.  1 

Doing this would promote the cause of justice, preserve 2 

judicial economy, and prevent the increased chances of 3 

the threat of COVID-19 by permitting Auto Owners to 4 

litigate the issue” -- hum.  I can’t really read that 5 

word.   6 

   Okay.  So, it’s interesting.  I mean, the idea 7 

that there would be duplicative litigation.  It seems to 8 

me in every single one of those cases there’s going to 9 

have to be evidence presented unique -- you know, 10 

particular to those specific cases regarding the 11 

injuries sustained by the -- the injured person in each 12 

case.  The need of -- of those persons in light of their 13 

injuries, the need in each of those cases for a specific 14 

product, service, or accommodation, and the 15 

determination as to whether those products, services, or 16 

accommodations were reasonably necessary in that case in 17 

light of that person’s particular injury and the state 18 

of their recovery and rehabilitation, where they are in 19 

the process, and what the prospects are for improvement.  20 

You know, for continued rehabilitation, for continued 21 

recovery, and so on.  And those are all going to be 22 

unique or particular to each case.  So, it seems to me 23 

that that testimony would be provided regardless.  So, 24 

it’s not clear to me what would be du -- duplicative 25 
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beyond the attorneys making arguments. 1 

   Another thing that comes to mind is apparently 2 

there’s -- what, there’s seventeen, nineteen cases, 3 

whatever they said it was.  And as Auto Owners put it, 4 

what’d they say, “throughout the State.”  So, they’re 5 

not all in this jurisdiction.  And the determination of 6 

the reasonableness of certain fees is a -- is in part 7 

determined by the venue in which the injured person 8 

happens to be located.  Whether it’s attorney fees or 9 

assisted care that’s provided, there’s going to be a 10 

rate for services in any given area that’s appropriate 11 

for a particular service and a particular provider of 12 

that service.   13 

   Um, so it seems to me the best court to make a 14 

decision on what’s appropriate in a given area of the 15 

State, the best court to do that is one that sits in the 16 

same area where the injured person finds himself and is 17 

receiving the care.  So, I find that it is appropriate 18 

and proper and not duplicative for this Court to deny 19 

the request to stay this action and await a decision by 20 

another court in these other cases.  I -- I don’t know 21 

if that other court is even going to get to the issues 22 

that I’m going to get to.  And I’ve already made a 23 

decision.   24 

   So, what happens there?  I stay this while 25 
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that court decides what it wants to do on, for example, 1 

the arguments that have already been made here today.  I 2 

don’t know if that’s an issue in those other cases, but 3 

assuming it is, what happens to this case if that court 4 

says no.  Mr. Fi -- I’m going to deny your motion,  5 

 Mr. Findling, and the case proceeds without it.  I’ve 6 

already made my decision on the motion for summary 7 

disposition.  I don’t think it’s worthwhile to wait. 8 

   As far as spreading COVID-19, you know, as far 9 

as I know, this is going to be done by Zoom.  All the 10 

attorneys in this case are local.  All the witnesses are 11 

local.  Probably a lot of this testimony will be done by 12 

Zoom.  I don’t know exactly when it’s set for trial, but 13 

I don’t see how it would be any less chance of spreading 14 

COVID-19 by litigating it in Kent County.  Maybe they’re 15 

better at preventing COVID-19 than we are.  I don’t 16 

know.  But I certainly don’t have any evidence for that.  17 

So, I’m denying the request for a stay at this time. 18 

   So, Mr. Black, if you would prepare the orders 19 

granting the motion for summary -- your motion for 20 

summary disposition, denying the countermotion for 21 

summary disposition for the reasons stated on the 22 

record.  And too, denying their request for relief. 23 

   MR. BLACK:  Do you want that as one order or 24 

two, Your Honor? 25 
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   THE COURT:  I don’t care how you do it. 1 

   MR. BLACK:  Okay.  Very well. 2 

   THE COURT:  All right.  And let the other 3 

counsel say it, but if you just limit it to for the 4 

reasons stated on the record, there could hardly be any 5 

objection. 6 

   MR. BLACK:  Sounds good.  I will do that. 7 

   THE COURT:  Good.  So long everyone.  Have a 8 

good day. 9 

   (At 3:23:33 p.m., proceedings concluded.) 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

   Web 3-2-21 3:23:33 25 
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CERTIFICATE OF REPORTER 

 

( STATE OF MICHIGAN ) 

(    SS  ) 

( COUNTY OF INGHAM  ) 

 

 

  I hereby certify that this transcript represents 

the complete, true and correct rendition of the video of the 

proceedings as recorded. 

  I further state that I assume no responsibility for 

any events that occurred during the above proceedings or any 

inaudible responses by any party or parties that are not 

discernible on the video of the proceedings. 

Dated: 4-6-2021 

 

      /s/ Roana F. Smith_____________ 

      Roana F. Smith, CER 8160 
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STATE OF MICHIGAN 
 

IN THE CIRCUIT COURT FOR THE COUNTY OF KENT 
 

AUTO-OWNERS INSURANCE COMPANY and 
HOME-OWNERS INSURANCE COMPANY,  Case No:  20-06393-CB 

         
Plaintiffs,       Hon. T.J. Ackert 

          
v. 

 
THE DARREN FINDLING LAW FIRM PLC 
D/B/A THE PROBATE PRO, 
 

 Defendant. 
_____________________________________/ 
 
COLLINS EINHORN FARRELL PC 
PATRICK D. CRANDELL (P76249) 
LAUREN A. FREDERICK (P75167) 
MARYRACHEL DYSARZ (P77780) 

Attorneys for Plaintiffs 
4000 Town Center, 9th Floor 
Southfield, MI 48075 
(248) 351-5471  

patrick.crandell@ceflawyers.com 
lauren.frederick@ceflawyers.com 
maryrachel.dysarz@ceflawyers.com 

  
LISS, SEDER & ANDREWS, PC 
NICHOLAS S. ANDREWS (P42693) 
Attorneys for Defendant 
39400 Woodward Avenue, Suite 200 

Bloomfield Hills, MI  48304 
(248) 647-9700 
nandrews@lissfirm.com 

_____________________________________/ 
 

RE-NOTICE OF HEARING REGARDING  
PLAINTIFF AUTO-OWNERS INSURANCE COMPANY’S  

MOTION FOR PARTIAL SUMMARY DISPOSITION 
 

PLEASE TAKE NOTICE that Plaintiff Auto-Owners Insurance Company’s 

Motion for Partial Summary Disposition in the above-entitled cause will be brought on 

for hearing and disposition before the Hon. T.J. Ackert of the Kent County Circuit Court 

on Wednesday, August 11, 2021 at 10:00 a.m., or as soon thereafter as counsel may be 

heard. See Zoom instructions below.  
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KENT COUNTY CIRCUIT COURT 
Remote Participation in Hearing using Zoom Instructions 

 
Please use one of the following four options for connecting to a court hearing using 
Zoom: 

• Option 1 – Polycom Systems (hospitals and facilities with IVT 
equipment) 

1. From the Polycom system, dial the numbers below: 
 

Judge Meeting ID 
JUDGE T.J. ACKERT 162.255.37.11##3519423253 

Alternatively, from the Polycom system you can dial the meeting ID 
followed by an “@” symbol and the IP address (e.g. 
XXXXXXXXX@162.255.37.11) 
 

• Option 2 – Zoom App for Smartphones and Tablets  
1. This option requires an Apple or Android device, and an internet 

connection 
2. Install the Zoom App from the App Store or Play Store prior to the call 
3. Launch the Zoom app 
4. Tap “Join a Meeting” 
5. In the Meeting ID field, enter the appropriate Meeting ID, as listed below 

 
Judge Meeting ID 

JUDGE T.J. ACKERT 3519423253 
 

6. Enter your name and case number in the “Personal Link name” 
field 

7. In join options  
 Don’t connect to audio – turn off 
 Turn off my video – turn on if audio only, turn off if participating by 

video 
8. Ensure your device has the microphone (audio)  and camera (video) on 
9. Tap “Join” 
10. In the prompt, “to hear others please join audio” 

 Select “call using Internet audio”  
11. Once your participation is no longer needed, leave Zoom by tapping  

“Leave” 
 

• Option 3 – PCs and Laptops  
1. This option requires an internet connection 

2. Go to www.zoom.us 

3. Click “Join a Meeting” 

Enter the appropriate Meeting ID listed below  
 

Judge Meeting ID 
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JUDGE T.J. ACKERT 3519423253 
 

4. Follow the download instructions 
5. Select Computer Audio or Phone Call 

 

 If joining with Computer Audio – click “Join with Computer Audio” 

(there must be a microphone and speakers on the device) 

 If joining via phone call – click “Phone Call” and follow the 

instructions given 

6.  Enter your name and case number in the “Personal Link name” 
field 
 

• Option 4 – Telephone (audio only) 
1. Call (646) 876-9923 or (669) 900-6833 

Enter the appropriate Meeting ID listed below  
 

Judge Meeting ID 
JUDGE T.J. ACKERT 3519423253 

 
1. Press #  
2. Enter your name and case number in the “Personal Link name” 

field 
 

 
 

It is your obligation and responsibility to ensure you have the equipment and 
networking needed for a successful call.  If you are unable to appear you must 
contact your attorney and reply to this email to alert the court.  
Technical Responsibilities:  The court does not provide technical assistance for 
testing or troubleshooting.   In addition, the court does not provide time during court 
proceedings to troubleshoot issues.   It is your responsibility to insure that your 
connection works, before your court date.   
Testing Windows, Apple, or Android devices:   Directions for testing your device 
and networking prior to the proceeding can be found at 
https://support.zoom.us/hc/en-us/articles/201362313-How-Do-I-Test-My-Video-   
Technical Support:   The court uses Zoom meeting services for the Virtual Court 
Room experience.  If you are having TECHNICAL issues with your equipment you 
should review Zoom training and support materials at Zoom.us.     Please 
understand Zoom is an independent service provider and will have NO knowledge of 
your court case or legal issues. 
Local Court Policy: 
• The call is a court proceeding and therefore an extension of the court room and 

appropriate conduct and attire is expected and required. 
• Remote participants should use a good WiFi connection or a substantial LTE 

mobile data plan to ensure a quality connection.  (Note:  Mobile data use may 
incur substantial cellular carrier charges which are the responsibility of the 
remote participant.) 
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• Remote Participants must use a private and quiet room that will be free of 
interruptions.  (Outdoor, car, or public places are not permitted.)   Also, video 
meetings also need good, consistent lighting so avoid rooms with bright windows 
and / or back-lighting. 

• Remote Participants must place their mobile devices on a solid surface with the 
camera at eye level.    Do not hand-hold mobile devices and do not lay phones or 
tablets flat on a desk or tabletop!   

• Remote Participants should take time prior to the call to become familiar with the 
controls and test the mic and speaker controls. 

• If the court determines the quality of the video experience is not acceptable it has 
the right to terminate the call. 

• The judge has full power over remote participants as if they were present in the 
physical court room. 

 

Respectfully submitted, 

COLLINS EINHORN FARREL PC 

       /s/ Patrick D. Crandell   
PATRICK D. CRANDELL (P76249) 

LAUREN A. FREDERICK (P75167) 
Attorneys for Plaintiffs 
4000 Town Center, 9th Floor 
Southfield, MI 48075 
(248) 351-5471  
patrick.crandell@ceflawyers.com 
lauren.frederick@ceflawyers.com 

Dated: July 15, 2021 

 

CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that on this 15th day of July 2021, Re-Notice of 
Hearing Regarding Auto-Owners Insurance Company’s Motion for Partial Summary 
Disposition was served upon counsel of record listed on the above-referenced caption, 
via e-service. 

 
     /s/ Patrick D. Crandell     

PATRICK D. CRANDELL (P76249) 

LAUREN A. FREDERICK (P75167) 
Attorneys for Plaintiffs 
4000 Town Center, 9th Floor 
Southfield, MI 48075 

(248) 351-5471  
patrick.crandell@ceflawyers.com 

      lauren.frederick@ceflawyers.com 
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Court of Appeals, State of Michigan 

ORDER 

 
In re Guardianship of Mary Ann Malloy 

Docket No. 358006 

LC No. 2020-393904-CZ 

Elizabeth L. Gleicher  
 Presiding Judge 

Mark J. Cavanagh  

Kathleen Jansen  
 Judges 

 
The motion for immediate consideration is GRANTED.   

The application for leave to appeal is DENIED for failure to persuade the Court of the need 
for immediate appellate review.   

 

 

_______________________________ 
Presiding Judge 

 

 

. ,,._ __ .,,,y-
L/ lW .A':N'ruV 

A true copy entered and certified by Jerome W. Zimmer Jr. , Chief Clerk, on 

Date 

September 13, 2021
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STATE OF MICHIGAN

THE PROBATE COURT FOR THE COUNTY OF GRAND TRAVERSE

PATRICK B. OBESHAW ESTATE, 

Plaintiff,
  

vs.                                 File 20-32,793-CZ

AUTO-OWNERS INSURANCE COMPANY,

Defendant.

___________________________/

DEFENDANT'S MOTION FOR SUMMARY DISPOSITION

  BEFORE THE HONORABLE MELANIE D. STANTON, PROBATE JUDGE 

Traverse City, Michigan - Tuesday, May 25, 2021

ZOOM APPEARANCES:

ANDREW J. BLACK  (P64606)
414 West 5th Street
Royal Oak, Michigan  480676
(248)399-3300
  Appearing on behalf of Plaintiff

MARYRACHEL DYSARZ  (P77780)
Collins Einhorn Farrell PC
4000 Town Center, Suite 909
Southfield, Michigan  48075
(248)351-6026
  Appearing on behalf of Defendant

  Janet McGee, CSR 3361
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TABLE OF CONTENTS

WITNESSES:  

None

EXHIBITS:  

None

- - -

Traverse City, Michigan

Tuesday, May 25, 2021 at 1:07 p.m.

THE COURT:  I will call the file of 

Patrick Obeshaw versus Auto-Owners Insurance 

Company.  We are here today on Defendant 

Auto-Owners Insurance Company motion for summary 

disposition.  I do have MaryRachel is it Dysarz?  

MS. DYSARZ:  Yes, Your Honor.

THE COURT:  Dysarz, who is representing 

the Auto-Owners Insurance Company.  And I do have 

Andrew Black who is the attorney for the Plaintiff 

in this matter, the Plaintiff.  

And I received a motion for summary 

disposition from Auto-Owners on April 15th, 2021 

indicating that it was an unlawful delegation of 
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the guardianship duties to other members of the 

firm, and therefore they were not going to pay for 

those.  

I did not receive any kind of responsive 

pleading from the Plaintiff in this matter 

pursuant to MCR 2.116(C)(10), that must be filed 

within seven days before the hearing.  And I 

received nothing, so essentially I have an 

uncontested motion for summary disposition, which 

leaves me in a position that I must grant that 

motion for summary disposition.  

MR. BLACK:  Your Honor, if I can make a 

record?  

THE COURT:  A record of what?  

MR. BLACK:  Your Honor, we did file a 

response.

THE COURT:  Sir, did you file it in time 

with this Court?  

MR. BLACK:  Your Honor, we did not.  And 

to that end --

THE COURT:  No.  You didn't file it in 

time, it was not read.  I am not going to be 

proceeding forward with that.  I have made a 

record here that it wasn't filed in time, and it 

wasn't read.  
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And I also do know -- I haven't even seen 

it to be honest with you, because I wouldn't see 

them after the time frame is up.  There was also a 

reply brief from the Defendant, I did not read 

that either because that's not appropriate under 

the Court Rules.  Okay?  

So based on the fact that the only record 

that I have appropriately before me is the motion 

for summary disposition that has been filed by 

Auto-Owners, none of the facts in there have been 

disputed by any evidence, at this time I am going 

to grant the motion.  

Ms. Dysarz, I will anticipate that you 

will file an order with respect to that.

MS. DYSARZ:  Yes, Your Honor, we will.

THE COURT:  And this matter is done for 

here today.  

MS. DYSARZ:  Thank you, Your Honor.

THE COURT:  Thank you.  We are all set.  

(At 1:10 p.m. hearing concluded.)

--ooOoo--
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STATE OF MICHIGAN                                       
ss:

COUNTY OF GRAND TRAVERSE 

I, Janet McGee, Official Court 

Reporter for the Grand Traverse County Probate 

Court/Circuit Court-Family Division, State of 

Michigan, do hereby certify that the foregoing 

transcript comprises a complete, true, and correct 

transcription of the proceedings and testimony 

taken in the above-captioned matter on the 25th 

day of May 2021.

 6-1-21         /s/  Janet McGee
 ________      _________________________ 
 Date Janet McGee, CSR 3361

Certified Shorthand Reporter
280 Washington Street

     Traverse City, Michigan  49684
(231)922-4644
jmcgee@gtcountymi.gov
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Michigan Supreme Court 
Lansing, Michigan 

 
Bridget M. McCormack, 

  Chief Justice 
 

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh 
Elizabeth M. Welch, 

Justices 

 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

March 23, 2022 
m0316 

Order  

  
 

 

Clerk 

March 23, 2022 
 
163553 & (23) 
 
 
 
In re GUARDIANSHIP OF MARY ANN  
MALLOY. 
___________________________________________ 
 
DARREN FINDLING, as Co-Guardian of MARY 
ANN MALLOY, LIP, 

Plaintiff-Appellee, 
and 
 
PATRICK MALLOY, as Co-Guardian of MARY 
ANN MALLOY, LIP, and KATHREN MALLOY, 
  Plaintiffs, 
 
v        SC:  163553 
        COA:  358006  

Oakland PC:  2020-393904-CZ 
AUTO-OWNERS INSURANCE COMPANY, 

Defendant-Appellant.  
__________________________________________/ 
 
 On order of the Court, the motion for leave to provide supplemental authority is 
GRANTED.  The application for leave to appeal the September 13, 2021 order of the Court 
of Appeals is considered and, pursuant to MCR 7.305(H)(1), in lieu of granting leave to 
appeal, we REMAND this case to the Court of Appeals for consideration as on leave 
granted.   
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If this opinion indicates that it is “FOR PUBLICATION,” it is subject to 
revision until final publication in the Michigan Appeals Reports. 

 
 
 
 

-1- 

S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 
 
 
In re Guardianship OF MARY ANN MALLOY. 
 
 
DARREN FINDLING, Coguardian of MARY ANN 
MALLOY, a legally protected person, and DARREN 
FINDLING LAW FIRM, PLC, 
 
 Plaintiffs-Appellees, 
 
and 
 
PATRICK MALLOY, Coguardian of MARY ANN 
MALLOY, a legally protected person, and 
KATHREN MALLOY,1 
 
 Plaintiffs, 
 

 
FOR PUBLICATION 
October 13, 2022 
9:05 a.m. 

v No. 358006 
Oakland Probate Court 

AUTO-OWNERS INSURANCE COMPANY, 
 

LC No. 2020-393904-CZ 

 Defendant-Appellant. 
 

 

 
In re Guardianship of DANA JENKINS. 
 
  

 

 
                                                 
1 The probate court’s April 2019 Order Regarding Modification of Guardianship identified 
Kathren Malloy and Darren Findling as coguardians.  A May 21, 2021 Letters of Guardianship 
filed with the probate court identified Patrick Malloy as a coguardian with Darren Findling.  The 
Letters of Guardianship were filed after entry of the order appealed in this matter.  Accordingly, 
both Kathren Malloy and Patrick Malloy are listed as plaintiffs, though it does not appear that 
Kathren Malloy is currently a coguardian of Mary Ann Malloy. 

Appellant Appendix 242

R
EC

EIV
ED

 by M
SC

 6/8/2023 2:58:43 PM



 

-2- 

DARREN FINDLING, Guardian of DANA 
JENKINS, a legally incapacitated person, and 
DARREN FINDLING LAW FIRM, PLC, 
 
 Plaintiffs-Appellees, 
 
v No. 358021 

Oakland Probate Court 
AUTO-OWNERS INSURANCE COMPANY, 
 

LC No. 2020-393903-CZ 

 Defendant-Appellant. 
 

 

 
Before:  SWARTZLE, P.J., and CAVANAGH and REDFORD, JJ. 
 
REDFORD, J. 

 In the cases before the Court, in the context of two persons who are the subject of 
guardianships necessitated by two different motor vehicle accidents, we address the powers and 
duties of a guardian under MCL 700.5314, and the distinction between the delegation of a duty 
and a power of a guardian under MCL 700.5103 and MCL 700.5106. 

The matters arise out of separate motor vehicle accidents after which guardianships were 
established for the two wards.  This Court ordered the consolidation of these two appeals.  In re 
Guardianship of Mary Ann Malloy, unpublished order of the Court of Appeals, entered July 5, 
2022 (Docket Nos. 358006 and 358021).  In Docket No. 358006, defendant appeals by leave 
granted2 the probate court’s order granting the Malloy plaintiffs’3 motion for partial summary 
disposition, and denying defendant’s countermotion for summary disposition.  In Docket 
No. 358021, defendant appeals by leave granted4 the probate court’s order granting the Jenkins 

 
                                                 
2 On March 23, 2022, our Supreme Court, in lieu of granting leave to appeal, remanded this case 
to this Court for consideration as on leave granted.  In re Guardianship of Malloy, ___ Mich ___; 
970 NW2d 886 (2022). 
3 Regarding Docket No. 358006, because multiple individuals in this matter share the last name of 
Malloy, for clarity, we will refer to plaintiff, Darren Findling, as “plaintiff”; plaintiff, Darren 
Findling Law Firm, PLC, as “plaintiff firm”; plaintiff, Patrick Malloy, as “Patrick”; plaintiff, 
Kathren Malloy, as “Kathren”; and the ward, Mary Ann Malloy, as “Malloy.”  Further, we 
collectively refer to plaintiffs, Darren Findling, Darren Findling Law Firm, PLC, Patrick Malloy, 
and Kathren Malloy, as the “Malloy plaintiffs.” 
4 On March 23, 2022, our Supreme Court, in lieu of granting leave to appeal, remanded this case 
to this Court for consideration as on leave granted.  In re Guardianship of Jenkins, 970 NW2d 889 
(Mich, 2022). 
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plaintiffs’5 motion for partial summary disposition and denying defendant’s countermotion for 
summary disposition.   

Because we conclude that the trial court correctly determined that many of the duties 
performed on behalf of the wards were able to be delegated by the court-appointed guardian, we 
affirm in part.  Because there is a factual question as to whether or not actions taken on April 23, 
2019 and April 24, 2019, on behalf of both wards were delegable by the court-appointed guardian, 
we reverse in part, and remand for further proceedings consistent with this opinion. 

I.  FACTS AND PROCEDURAL HISTORY 

A.  DOCKET NO. 358006 

 On August 10, 1979, Malloy suffered serious injuries including a traumatic brain injury 
from a motor vehicle accident.  She is a legally incapacitated individual.  She lived with her mother, 
who served as her coguardian and caregiver for approximately 40 years after the 1979 accident, 
though Malloy moved to a group home for 24-hour care and supervision after her mother sustained 
a fall.  Plaintiff, Patrick, and Kathren, were later named Malloy’s coguardians.  The court appointed 
plaintiff, an attorney and professional fiduciary, as Malloy’s legal guardian.  Defendant is Malloy’s 
no-fault insurer.  Plaintiff provided legal and guardianship services for Malloy through plaintiff 
firm.  Malloy’s estate incurred fees and costs totaling $8,040.45 for services provided by her 
coguardians and plaintiff firm.  Defendant refused to pay for the legal and guardianship services 
for Malloy provided by plaintiff and plaintiff firm.  In six letters sent to plaintiff between 
August 13, 2019 and July 23, 2020, defendant indicated that it would “not consider reimbursement 
without additional information” because it did “not appear Ms. Malloy’s guardian performed the 
guardianship services being claimed.” 

 The Malloy plaintiffs filed a complaint against defendant in Oakland Probate Court, 
requesting that defendant pay Malloy’s coguardians or plaintiff firm fees and costs associated with 
the care, recovery, and rehabilitation of Malloy in the amount of $8,040.45 plus interest, attorney 
fees, and costs.  The Malloy plaintiffs alleged that defendant was “responsible for payment of 
fiduciary and attorney fees and costs incurred which are allowable expenses and that are reasonably 
necessary” for Malloy’s care, recovery, or rehabilitation pursuant to MCL 500.3107.  Further, the 
Malloy plaintiffs asserted that defendant refused to pay the proper no-fault benefits to the estate of 
Malloy, Malloy’s coguardians, and plaintiff firm.  Defendant filed an answer and asserted in its 
affirmative defenses that the “services allegedly provided by [the Malloy] Plaintiffs were not 
lawfully rendered.” 

 The Malloy plaintiffs moved for partial summary disposition under MCR 2.116(C)(9) and 
(C)(10), arguing that fees and costs for a ward’s guardianship “are allowable expenses 
compensable by the No-Fault Insurance Carrier under the no[-]fault act no matter who provides 
 
                                                 
5 Regarding Docket No. 358021, we refer to plaintiff, Darren Findling, as “plaintiff”; plaintiff, 
Darren Findling Law Firm, PLC, as “plaintiff firm”; and the ward, Dana Jenkins, as “Jenkins.”  
Further, we collectively refer to plaintiffs, Darren Findling and Darren Findling Law Firm, PLC, 
as the “Jenkins plaintiffs.” 
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them.”  Further, the Malloy plaintiffs asserted that a guardian “may employ an attorney, perform 
work themselves, and/or employee [sic] others, and all of those services are compensable under 
the no-fault act, MCL 500.3101 et seq., if they are for the care, recovery and rehabilitation of the 
ward.”  Defendant responded to the Malloy plaintiffs’ motion for partial summary disposition and 
filed a countermotion for partial summary disposition pursuant to MCR 2.116(I)(2).  Defendant 
argued that no authority—including MCL 700.5103 or MCL 700.5106—supported the Malloy 
plaintiffs’ claim that plaintiff could delegate his guardianship duties to employees at his firm.  The 
probate court granted the Malloy plaintiffs’ motion for partial summary disposition, reasoning that 
plaintiff did not violate MCL 700.5103 because he delegated only duties and not his guardianship 
powers, and he remained responsible for the delegated duties.6 

B.  DOCKET NO. 358021 

 On November 20, 2013, Jenkins suffered a traumatic brain injury as a pedestrian in a motor 
vehicle accident.  The court appointed plaintiff, an attorney and professional fiduciary, as Jenkins’s 
legal guardian because Jenkins is a legally incapacitated individual.  Defendant is the no-fault 
insurer for Jenkins.  Plaintiff and plaintiff firm provided legal and guardianship services to Jenkins, 
and Jenkins’s estate incurred fees and costs in the amount of $28,853.59 between March 27, 2019 
and February 1, 2020.  Defendant refused to pay for services provided by plaintiff and plaintiff 
firm on behalf of Jenkins.  In six letters sent to plaintiff between August 16, 2019 and June 17, 
2020, defendant indicated that it would “not consider reimbursement” for “[g]uardian services 
completed by someone other than” plaintiff. 

 The Jenkins plaintiffs filed a complaint against defendant in Oakland Probate Court, 
requesting that defendant pay plaintiff or plaintiff firm fees and costs associated with the care, 
recovery, and rehabilitation of Jenkins.  The Jenkins plaintiffs alleged that defendant was 
“responsible for payment of fiduciary and attorney fees and costs incurred which are allowable 
expenses and that are reasonably necessary” for Jenkins’s care, recovery, or rehabilitation pursuant 
to MCL 500.3107.  Further, the Jenkins plaintiffs asserted that defendant had refused to pay the 
proper no-fault benefits to Jenkins’s estate, plaintiff, and plaintiff firm.  Defendant answered the 
Jenkins plaintiffs’ complaint.  Defendant asserted that the “services allegedly provided by [the 
Jenkins] Plaintiffs were not lawfully rendered.”  The Jenkins plaintiffs moved for partial summary 
disposition pursuant to MCR 2.116(C)(9) and (C)(10), making virtually identical arguments as 
those made by the Malloy plaintiffs in their motion for partial summary disposition.  Defendant 
responded to the Jenkins plaintiffs’ motion for partial summary disposition and filed a 
countermotion for partial summary disposition pursuant to MCR 2.116(I)(2) similar to the 
response and countermotion filed by defendant in Docket No. 358006.  The probate court heard 
the Jenkins plaintiffs’ motion along with the Malloy plaintiffs’ motion, and the court granted both 
motions in favor of the Malloy plaintiffs and Jenkins plaintiffs, and denied defendant’s 
countermotions for summary disposition. 

 
                                                 
6 The Oakland Probate Court heard the Malloy plaintiffs’ motion for partial summary disposition 
at the same time as the Jenkins plaintiffs’ motion for partial summary disposition.  The court 
granted both motions. 
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II.  STANDARDS OF REVIEW 

 “This Court reviews de novo a trial court’s decision on a motion for summary disposition.”  
Powell-Murphy v Revitalizing Auto Communities Environmental Response Trust, 333 Mich App 
234, 242; 964 NW2d 50 (2020) (citation omitted).  A party may move for summary disposition 
when the “opposing party has failed to state a valid defense to the claim asserted against him or 
her.”  MCR 2.116(C)(9).  “When deciding a motion under MCR 2.116(C)(9), which tests the 
sufficiency of a defendant’s pleadings, the trial court must accept as true all well-pleaded 
allegations and properly grants summary disposition where a defendant fails to plead a valid 
defense to a claim.”  Slater v Ann Arbor Public Schs Bd of Ed, 250 Mich App 419, 425; 648 NW2d 
205 (2002).  “Pleadings include only complaints, cross-claims, counterclaims, third-party 
complaints, answers to any of these, and replies to answers.”  Id.  “Summary disposition under 
MCR 2.116(C)(9) is proper when the defendant’s pleadings are so clearly untenable that as a matter 
of law no factual development could possibly deny the plaintiff’s right to recovery.”  Id. at 425-
426.  When the trial court considers documentation beyond the pleadings, a motion for summary 
disposition is properly reviewed under MCR 2.116(C)(10).  McJimpson v Auto Club Group Ins 
Co, 315 Mich App 353, 357; 889 NW2d 724 (2016). 

 A trial court may properly grant a motion for summary disposition pursuant to MCR 
2.116(C)(10) “when the affidavits or other documentary evidence, viewed in the light most 
favorable to the nonmoving party, show that there is no genuine issue as to any material fact and 
the moving party is therefore entitled to judgment as a matter of law.”  Lowrey v LMPS & LMPJ, 
Inc, 500 Mich 1, 5; 890 NW2d 344 (2016).  “If the moving party properly supports his or her 
motion, the burden shifts to the nonmoving party to establish that a genuine issue of material fact 
exists.”  Redmond v Heller, 332 Mich App 415, 438; 957 NW2d 357 (2020).  “A genuine issue of 
material fact exists when the record, giving the benefit of reasonable doubt to the opposing party, 
leaves open an issue upon which reasonable minds might differ.”  Id. (quotation marks and citation 
omitted).  “Where the burden of proof at trial on a dispositive issue rests on a nonmoving party, 
the nonmoving party may not rely on mere allegations or denials in pleadings, but must go beyond 
the pleadings to set forth specific facts showing that a genuine issue of material fact exists.”  
Lowrey, 500 Mich at 7, quoting Quinto v Cross & Peters Co, 451 Mich 358, 362; 547 NW2d 314 
(1996) (quotation marks omitted).  “If the opposing party fails to present documentary evidence 
establishing the existence of a material factual dispute, the motion is properly granted.”  Lowrey, 
500 Mich at 7, quoting Quinto, 451 Mich at 363 (quotation marks omitted).  Our “review is limited 
to the evidence that had been presented to the circuit court at the time the motion was decided.”  
Innovative Adult Foster Care, Inc v Ragin, 285 Mich App 466, 475-476; 776 NW2d 398 (2009).  
We review questions of statutory interpretation de novo.  Sterling Hts Pain Mgt, PLC v Farm 
Bureau Gen Ins Co of Mich, 335 Mich App 245, 249 n 1; 966 NW2d 456 (2020). 

III.  ANALYSIS 

 Because the arguments of defendants, the Malloy plaintiffs, and the Jenkins plaintiffs, and 
the applicable statutes and legal reasoning in both consolidated cases in this matter are virtually 
identical, we address both appeals together. 

 Defendant essentially argues that it could refuse to pay and has no liability to pay no-fault 
benefits to the Malloy plaintiffs and the Jenkins plaintiffs because guardianship services were 
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provided to Malloy and Jenkins by individuals other than plaintiff.  Specifically, defendant 
contends that plaintiff alone could provide guardianship services and because he had his law firm 
staff perform his duties he cannot obtain no-fault benefits for such services because MCL 700.5103 
only allows a guardian to delegate his role to another person for 180 days if the guardian executed 
a power of attorney to the person and notified the court.  Defendant contends that because of 
plaintiff’s failure to comply with MCL 700.5103, the guardianship services were not lawfully 
rendered.  We disagree. 

 These appeals require us to interpret the no-fault act and the way it intersects with the 
Estates and Protected Individuals Code (EPIC), MCL 700.1101 et seq., and determine whether the 
probate court properly applied the law.  “The primary goal of statutory interpretation is to ascertain 
the legislative intent that may be reasonably inferred from the statutory language.”  Dep’t of Talent 
& Economic Dev/Unemployment Ins Agency v Great Oaks Country Club, Inc, 507 Mich 212, 226; 
968 NW2d 336 (2021) (quotation marks and citation omitted).  “Unless statutorily defined, every 
word or phrase of a statute should be accorded its plain and ordinary meaning . . . .”  Id. at 226 
(quotation marks and citation omitted).  “[C]ourts must give effect to every word, phrase, and 
clause in a statute and avoid an interpretation that would render any part of the statute surplusage 
or nugatory.”  Johnson v Recca, 492 Mich 169, 177; 821 NW2d 520 (2012) (quotation marks and 
citation omitted).  “Provisions must be read in the context of the entire statute so as to produce a 
harmonious result.”  Mericka v Dep’t of Community Health, 283 Mich App 29, 38; 770 NW2d 24 
(2009).  “When the Legislature uses different words, the words are generally intended to connote 
different meanings.”  US Fidelity & Guaranty Co v Mich Catastrophic Claims Ass’n (On 
Rehearing), 484 Mich 1, 14; 795 NW2d 101 (2009).  “If a statute does not define a word, it is 
appropriate to consult dictionary definitions to determine the plain and ordinary meaning of the 
word.”  Epps v 4 Quarters Restoration, LLC, 498 Mich 518, 529; 872 NW2d 412 (2015). 

 The no-fault act provides that “an insurer is liable to pay benefits for accidental bodily 
injury arising out of the ownership, operation, maintenance or use of a motor vehicle as a motor 
vehicle, subject to the provisions of this chapter.”  MCL 500.3105(1).  MCL 500.3107(1)(a) 
provides that “personal protection insurance benefits are payable for . . . (a) [a]llowable expenses 
consisting of reasonable charges incurred for reasonably necessary products, services and 
accommodations for an injured person’s care, recovery, or rehabilitation.”  “[I]f a person is so 
seriously injured in an automobile accident that it is necessary to appoint a guardian . . . for that 
person, the services performed by the guardian . . . are reasonably necessary to provide for the 
person’s care” and are allowable expenses under MCL 500.3107.  Heinz v Auto Club Ins Ass’n, 
214 Mich App 195, 198; 543 NW2d 4 (1995). 

 EPIC governs the appointment of a guardian for an incapacitated person and sets forth in 
MCL 700.5314 a guardian’s powers and duties.  MCL 700.5314 plainly distinguishes between a 
guardian’s powers and duties.  The two terms are not interchangeable.  A guardian’s powers to the 
extent granted by the court under MCL 700.5306 include the power to establish the ward’s 
residence, MCL 700.5314(a); give consent or approval to enable the ward to receive medical care, 
mental health care, professional care, counseling, treatment, or service, MCL 700.5314(c); 
execute, reaffirm, revoke a ward’s do-not-resuscitate order with some requirements, MCL 
700.5314(d); execute, reaffirm, revoke a ward’s nonopiod directive, MCL 700.5314(f); execute, 
reaffirm, revoke a physician’s orders for scope of treatment for the ward with some requirements, 
MCL 700.5314(g); take action to compel persons responsible to support the ward, to pay money 
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for the ward’s welfare, and apply money and property for the ward’s support, care, and education, 
MCL 700.5314(i). 

A guardian’s duties include being responsible for the ward’s care, custody, and control and 
communicating and consulting with the ward if possible before making decisions, MCL 700.5314.  
A guardian also has the duty to make provisions for the ward’s care, comfort, maintenance, and 
when appropriate education, secure services for the ward’s mental and physical well-being, care 
for and protect the ward’s personal and real property or dispose of it if in the ward’s best interest, 
MCL 700.5314(b).  Further, if a guardian executes a do-not-resuscitate order, the guardian has the 
duty to visit, communicate, and consult with the ward and consult directly with the ward’s 
attending physician, MCL 700.5314(d).  Similarly, respecting physician orders for scope of 
treatment, a guardian has the duty to visit, communicate, and consult with the ward about such 
orders, MCL 700.5314(h).  A guardian has the duty to report at least annually the ward’s condition 
and the ward’s estate to the court, MCL 700.5314(j).  Under MCL 700.5106, among other duties, 
a professional guardian appointed by the court has the duty to “ensure that there are a sufficient 
number of employees assigned to the care of wards for the purpose of performing the necessary 
duties associated with ensuring that proper and appropriate care is provided.” 

MCL 700.5103 governs a guardian’s delegation of powers and in relevant part provides: 

 (1) By a properly executed power of attorney, . . . a guardian of a . . . legally 
incapacitated individual may delegate to another person, for a period not exceeding 
180 days, any of the . . . guardian’s powers regarding care, custody, or property of 
the . . .ward . . . . 

*   *   * 

 (4) If a guardian for a . . . legally incapacitated individual delegates any 
power under this section, the guardian shall notify the court within 7 days after 
execution of the power of attorney and provide the court the name, address, and 
telephone number of the attorney-in-fact. 

 Defendant contends that plaintiff had the obligation but failed to satisfy any of the 
requirements set forth in MCL 700.5103 by not executing and granting powers of attorney to his 
law firm staff members to act as guardian, by not providing the probate court with names or contact 
information of his staff members, and by delegating his entire role as guardian to his law firm staff.  
To support its argument that plaintiff violated MCL 700.5103, defendant asserts that, under EPIC, 
MCL 700.1101 et seq., a guardian’s duties and power to act are indivisible.  According to 
defendant, MCL 700.53147 delineates a guardian’s powers and duties, and this statute establishes 
 
                                                 
7 MCL 700.5314 provides, in part: 

 If meaningful communication is possible, a legally incapacitated 
individual’s guardian shall consult with the legally incapacitated individual before 
making a major decision affecting the legally incapacitated individual.  To the 
extent a guardian of a legally incapacitated individual is granted powers by the court 
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that duties flow from powers because it directs the guardian to perform certain tasks and melds 
these duties with the power to do so.  We disagree. 

 Defendant’s interpretation of EPIC overlooks the statutory language in which the 
Legislature makes distinctions between “duties” and “powers.”  The probate court highlighted that 
EPIC uses the word “power” in MCL 700.5103(1) and the word “duties” in MCL 700.5106(6).  
As noted above, “[w]hen the Legislature uses different words, the words are generally intended to 
connote different meanings.”  US Fidelity & Guaranty Co, 484 Mich at 14. 

Defendant seeks to rely on Michigan’s State Court Administrative Office (SCAO) form 
PC 633 which cites MCL 700.5103, which states that a guardian delegating his or her powers to 
“notify the court when you delegate duties under a durable power of attorney.”  SCAO 
recommendations, memorandums, interpretations, and forms, however, are not binding authority.  
See Chelsea Investment Group, LLC v Chelsea, 288 Mich App 239, 260; 792 NW2d 781 (2010) 
(stating that “an agency’s interpretation is not binding on this Court and it cannot overcome the 
statute’s plain meaning.”). 

 EPIC does not define “power” or “duties.”  According to Black’s Law Dictionary, “power” 
is defined as 

1.  The ability to act or not act; esp., a person’s capacity for acting in such a manner 
as to control someone else’s responses.  2. Dominance, control, or influence over 
another; control over one’s subordinates.  3. The legal right or authorization to act 
or not act; a person’s or organization’s ability to alter, by an act of will, the rights, 
duties, liabilities, or other legal relations either of that person or of another.  
[Black’s Law Dictionary (11th ed)]. 

 Black’s Law Dictionary defines “duty” as 

1.  A legal obligation that is owed or due to another and that needs to be satisfied; 
that which one is bound to do, and for which somebody else has a corresponding 
right.  [Black’s Law Dictionary (11th ed)]. 

Accordingly, when granted a power pursuant to EPIC by a court, a guardian is authorized and 
holds the legal right to alter the “rights, duties, liabilities, or other legal relations” of the ward. 

 Regarding Docket No. 358006, plaintiff largely delegated the performance of duties to 
other individuals to assist in his care of his wards.  He did not delegate powers.  Therefore, he did 
not violate MCL 700.5103 as defendant contends.  Specifically, billing records of plaintiff and 
plaintiff firm indicate that services performed by others—that is, other individuals at plaintiff firm 

 
                                                 

under section 5306, the guardian is responsible for the ward’s care, custody, and 
control, but is not liable to third persons because of that responsibility for the ward’s 
acts.  In particular and without qualifying the previous sentences, a guardian has all 
of the following powers and duties, to the extent granted by court order . . . . 
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who were delegated tasks by plaintiff to perform on behalf of Malloy—included attending 
meetings with Malloy’s doctors, attending guardianship visits, attending team meetings with 
Malloy’s family, telephone conferences with Patrick and Kathren, and meeting at a Social Security 
Administration office.  Defendant points out in its brief on appeal that other tasks that plaintiff 
delegated included preparing Malloy’s annual guardian report, overseeing Malloy’s work 
program, and attending a hearing to modify Malloy’s guardianship.  Virtually every task delegated 
to staff members by plaintiff did not alter the “rights, duties, liabilities, or other legal relations” of 
Malloy.  Black’s Law Dictionary (11th ed).  Rather, these delegated tasks, such as telephone 
conferences with Patrick and Kathren, were merely “legal obligation[s] that [were] owed or due to 
[Malloy] and that [needed] to be satisfied.”  Black’s Law Dictionary (11th ed). 

 However, we agree with defendant that there is a genuine issue of material fact regarding 
whether plaintiff violated MCL 700.5103 when he delegated tasks that altered the “rights, duties, 
liabilities, or other legal relations” of Malloy without complying with the requirements of MCL 
700.5103.  Specifically, there is a genuine issue of material fact that preparing for a hearing to 
modify Malloy’s guardianship on April 23, 2019, and attending an April 24, 2019 hearing 
regarding the petition to modify Malloy’s guardianship altered Malloy’s rights and legal relations.  
Plaintiff appears to have assigned these two tasks to employees at his law firm but it is unclear 
whether and to what extent plaintiff engaged the services of the law firm or individuals and if he 
did so on behalf of the ward.  Because these hearings involved adding and removing Malloy’s 
coguardians, these tasks altered Malloy’s rights and legal relations—an act fitting the definition of 
a power.  Black’s Law Dictionary (11th ed).  Therefore—because plaintiff did not prepare for or 
attend the April 24, 2019 hearing himself—there is a genuine issue of material fact regarding 
whether plaintiff delegated his guardianship powers as to these two tasks and, in doing so, violated 
MCL 700.5103.  Because there is a genuine issue of material fact as to whether plaintiff delegated 
his guardianship powers as to the preparation for and attendance at a hearing to modify Malloy’s 
guardianship, there is also a genuine issue of material fact as to whether these services were 
“lawfully rendered” within the meaning of the no-fault act and whether these services are 
compensable under the no-fault act.  Therefore, the probate court erred in granting partial summary 
disposition in favor of the Malloy plaintiffs with regard to these two tasks. 

 Similarly, regarding Docket No. 358021, plaintiff largely delegated duties—and not 
powers—to other individuals as it relates to Jenkins’s guardianship.  Therefore, he did not violate 
MCL 700.5103 as to nearly all delegated tasks.  Specifically, the Jenkins plaintiffs’ billing records 
indicate that services performed by individuals other than plaintiff on behalf of Jenkins included 
attending guardianship visits and communicating with Jenkins.  Defendant also notes in its brief 
on appeal that services provided on behalf of Jenkins by individuals other than plaintiff included 
coordinating Jenkins’s care needs, reviewing medical reports, meeting with Jenkins’s doctors, 
meeting with individuals from Jenkins’s banks, and meeting with officials from the Social Security 
Administration.  Similar to Docket No. 358006, virtually every task delegated to these staff 
members by plaintiff did not alter the “rights, duties, liabilities, or other legal relations” of Jenkins.  
Black’s Law Dictionary (11th ed).  Nearly all of these delegated tasks were merely “legal 
obligation[s] that [were] owed or due to [Jenkins] and that [needed] to be satisfied.”  Black’s Law 
Dictionary (11th ed). 

 However, we again agree with defendant that a genuine issue of material fact exists 
regarding whether plaintiff violated MCL 700.5103 by delegating tasks that altered the “rights, 
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duties, liabilities, or other legal relations” of Jenkins without complying with the requirements of 
MCL 700.5103.  Specifically, viewing the evidence in a light most favorable to defendant, there 
is a genuine issue of material fact regarding whether preparing for a hearing to modify Jenkins’s 
guardianship on April 23, 2019, and attending an April 24, 2019 hearing regarding the petition to 
modify Jenkins’s guardianship altered Jenkins’s rights and legal relations.  Plaintiff appears to 
have assigned these two tasks to employees at his law firm but it is unclear whether and to what 
extent plaintiff engaged the services of the law firm or the individuals and if he did so on behalf 
of the ward.  Because these hearings involved modifying Jenkins’s guardianship and adding or 
removing a guardian, these tasks altered Jenkins’s rights and legal relations—an act fitting the 
definition of a power.  Black’s Law Dictionary (11th ed).  Therefore, because plaintiff did not 
prepare for or attend the April 24, 2019 hearing himself, there is a genuine issue of material fact 
regarding whether plaintiff delegated his guardianship powers as to these two tasks and, in doing 
so, violated MCL 700.5103.  Because a genuine issue of material fact exists as to whether plaintiff 
improperly delegated his guardianship powers to modify Jenkins’s guardianship, there is also a 
genuine issue of material fact as to whether these services were “lawfully rendered” and whether 
these services are compensable under the no-fault act.  Therefore, the probate court erred in 
granting summary disposition in favor of the Jenkins plaintiffs with regard to these two tasks. 

 Defendant also argues that the probate court erred in determining that a guardian’s duties 
and power to act were divisible.  Defendant asserts that the probate court’s determination “threw 
discord between MCL 700.5103 and [MCL 700.5314.]”  Defendant notes that MCL 700.5103’s 
“reference to a guardian’s ‘powers’ naturally includes the guardian’s duties in light of the 
indivisible nature of the two under EPIC.”  We disagree. 

As previously discussed MCL 700.5314 distinguishes between the powers and duties of a 
guardian.  Although both duties and powers are discussed in MCL 700.5314, duties and powers of 
a guardian bear separate qualities that comport with the definitions described above.  For example, 
while MCL 700.5314(a) lists the establishment of “the ward’s place of residence” as a power of 
the guardian, this establishment is referring to a guardian’s “ability to alter . . . the rights, duties, 
liabilities, or other legal relations” of the ward.  Black’s Law Dictionary (11th ed).  Conversely, 
the portion of the statute instructing the guardian to “visit the ward within [three] months after the 
guardian’s appointment” establishes a duty—that is, a “legal obligation that is owed” to the ward.  
Black’s Law Dictionary (11th ed).  Accordingly, defendant’s contention that “powers” and 
“duties” are inseparable lacks merit.  Further, there is no discord between MCL 700.5103 and 
MCL 700.5314.  The references to both powers and duties in MCL 700.5314 also demonstrates 
that the Legislature intended that these two terms have different meanings under EPIC, and do not 
constitute the same things. 

 Further, as both the Malloy and Jenkins plaintiffs’ briefs point out, MCL 700.5106 
demonstrates that the Legislature anticipated that a guardian would employ or task other 
individuals with caring for a ward.  MCL 700.5106(5) and (6) provide: 

 (5) A professional guardian appointed under this section shall establish and 
maintain a schedule of visitation so that an individual associated with the 
professional guardian who is responsible for the ward’s care visits the ward within 
3 months after the professional guardian’s appointment and not less than once 
within 3 months after each previous visit. 
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 (6) A professional guardian appointed under this section shall ensure that 
there are a sufficient number of employees assigned to the care of wards for the 
purpose of performing the necessary duties associated with ensuring that proper 
and appropriate care is provided. 

MCL 700.5106 expressly permits that “an individual associated with the professional guardian” 
may be “responsible for the ward’s care” and that a professional guardian “shall ensure that there 
are a sufficient number of employees assigned to the care of wards” in order to carry out the 
necessary duties.  The plain language of the statute demonstrates that the Legislature contemplated 
that individuals other than the guardian would perform duties on behalf of a ward. 

 Accordingly, the probate court was correct in part and erred in part. 

Specifically, a genuine issue of material fact exists regarding whether plaintiff delegated 
tasks that altered the “rights, duties, liabilities, or other legal relations” of Malloy and Jenkins when 
he allowed other individuals to prepare for and attend hearings regarding the modification of 
Malloy’s and Jenkins’s guardianships.  Because “an insurer is required to pay benefits only for 
treatment lawfully rendered,” there also remains a genuine issue of material fact regarding whether 
defendant is responsible for the payments for these two tasks in each case.  Sterling Hts Pain Mgt, 
PLC, 335 Mich App at 249. 

Respecting all other contested matters, the probate court properly granted plaintiffs’ 
motions and denied defendant’s motions. 

 Affirmed in part, reversed in part, and remanded for further proceedings consistent with 
this opinion.  We do not retain jurisdiction. 

/s/ James Robert Redford   
/s/ Brock A. Swartzle   
/s/ Mark J. Cavanagh   
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I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

April 27, 2023 
t0420 

 

 
 

 
 

2 

Clerk 

 
 On order of the Court, the applications for leave to appeal the October 13, 2022 
judgment of the Court of Appeals are considered.  We direct the Clerk to schedule oral 
argument on the applications.  MCR 7.305(H)(1).  The parties shall file supplemental briefs 
in accordance with MCR 7.312(E), addressing whether the Court of Appeals properly 
construed and applied the relevant provisions of the Estates and Protected Individuals 
Code, MCL 700.1101 et seq., in determining that there is a genuine issue of material fact 
whether the guardianship services provided by the appellee and the appellee firm were 
“lawfully rendered” so as to be payable under MCL 500.3107 of the no fault act, MCL 
500.3101 et seq. 
 
 The Probate and Estate Planning Section of the State Bar of Michigan is invited to 
file a brief amicus curiae.  Other persons or groups interested in the determination of the 
issue presented in these cases may move the Court for permission to file briefs amicus 
curiae.  Motions for permission to file briefs amicus curiae and briefs amicus curiae 
regarding these cases should be filed in In re Guardianship of Mary Ann Malloy, Docket 
No. 165018, only. 
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