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Antrim County 13TH CIRCUIT COURT-- Phone (231) 533-6353
PO BOX 520 -- 207 CAYUGA ST
BELLAIRE, MI 49615

Circuit Court Civil Records
13th Circuit Court

Case #: 2016-9008 CH County: Antrim
Case Type: HOUSING AND REAL ESTATE
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Trial Type: Jury Demand: N

Judge: ELSENHEIMER, KEVIN A. P-Number: 49293

Date Issued: 05/09/2016 Date Closed: 05/17/2017 Date Expired:
Date Reopened: 07/21/2017 Date Reclosed: 04/16/2018
Disposition: OTHER Code: IS INACTIVE STATUS

Disposition Date: 05/17/2017 Judgment for:

1of9

Litigants
Name Plaintiff/Defendant|Attorney P-Number |Alias
SCHAAF, CINDY Plaintiff WHITTEN, JENNIFER L.|75487
FRYER, COLLEEN  |Plaintiff WHITTEN, JENNIFER L.|75487
MASON, GWEN Plaintiff WHITTEN, JENNIFER L.|75487
FORBES, CHARLENE |Defendant
FORBES, ANGIE Defendant
Court Proceedings
Date Action|Proceeding
05/09/2016 Sl SUMMONS ISSUED-(1) TO EXPIRE ON 8/8/2016-COMPLAINT
FILED RCPT#19496
05/17/2016 |SV DEF'T CHARLENE FORBES SERVED BY COURT OFFICER ON
5/11/2016
09/29/2016 CORRESPONDENCE FROM COURT ADMIN REGARDING LACK OF
ACTIVITY IN CASE
10/12/2016|D DEFAULT REQUEST AFFIDAVIT AND ENTRY
10/12/2016|MO DEF'TS MOTION FOR SUMMARY DISPOSITION
10/12/2016|HRG ~ |NOTICE OF HEARING-DEF'TS MOTION FOR SUMMARY DISPO
11/21/2016 @2PM IN BELLAIRE
10/12/2016 TRUEFILING PROOF OF SERVICE- DEFAULT REQUEST AND
ENTRY
10/12/2016 TRUEFILING PROOF OF SERVICE- NOH ON DEFT'S MSD
10/13/2016 PROOF OF SERVICE-DEFAULT
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10/13/2016|OR ORDER VACATING ENTRY OF DEFAULT ON 10/12/2016

10/13/2016 TRUEFILE SERVICE-ORDER VACATING ENTRY OF DEFAULT

10/18/2016|CPT COURTS CIVIL PRE TRIAL STATEMENT

10/19/2016 |PTS PLTF'S PRE TRIAL STATEMENT

10/20/2016 TRUEFILE SERVICE-PRE TRIAL STATEMENT

10/28/2016 |PTS PLTF'S PRE TRIAL STATEMENT-AMENDED

10/28/2016 |PTS DEF'TS PRE TRIAL STATEMENT

10/28/2016|AN ANSWER AND AFFIRMATIVE DEFENSES

10/28/2016 TRUEFILE SERVICE-AMENDED PRE TRIAL STATEMENT

10/28/2016 TRUEFILE SERVICE -DEF'TS PRE TRIAL STATEMENT

10/31/2016 TRUEFILE SERVICE-ANSWER TO AFFIRMATIVE DEF'S

11/01/2016 |HRG NOTICE OF HEARING-SETTLEMENT CONFERENCE-
3/10/2017 @SAM IN TC

11/01/2016 [NJT NOTICE OF ONE DAY NON JURY TRIAL 4/11/2017 @8:30AM
IN BELLAIRE

11/01/2016 |SCO COURTS CIVIL SCHEDULING CONFERENCE ORDER

11/10/2016 MO PLTF'S STIPULATED MOTION TO AMEND COMPLAINT

11/10/2016 TRUEFILE SERVICE

11/15/2016 |AC PLT'S FIRST AMENDED COMPLAINT FOR PARTITION

11/15/2016 |OR ORDER GRANTING STIPULATED MOTION TO AMEND
COMPLAINT/TGP ON 11/11/2016

11/16/2016 TRUEFILE SERVICE-AMENDED COMPLAINT

11/16/2016 TRUEFILE SERVICE-ORDER

11/17/2016 MR WITHDRAWAL OF DEF'TS MOTION FOR SUMMARY DISPO.

11/17/2016 TRUEFILING PROOF OF SERVICE- WITHDRAWL OF DETS
MSD

11/22/2016 PROOF OF SERVICE

11/22/2016 PLTF'S REQUESTS FOR ADMISSIONS TO DEF'T

11/22/2016 TRUEFILE SERVICE-PLTF'S REQUEST FOR ADMISSIONS

11/29/2016 |AN DEF'TS ANSWER TO FIRST AMENDED COMPLAINT AND
AFFIRMATIVE DEFENSES

11/30/2016 TRUEFILE SERVICE-ANSWER TO AMENDED COMPLAINT

12/05/2016 PROOF OF SERVICE

12/05/2016 PLTF'S WITNESS AND EXHIBIT LIST

12/05/2016 TRUEFILE SERVICE-PLTF'S WITNESS AND EXHIBIT LIST

12/05/2016 DEF'TS W/E LIST

12/06/2016 TRUEFILE SERVICE-DEF'TS WITNESS/EXHIBIT LIST

12/07/2016 DEF'TS AMENDED WITNESS AND EXHIBIT LIST

12/07/2016 TRUEFILE SERVICE-DEF'TS AMENDED WITNESS EXHIBIT
LIST

12/20/2016|MO STIPULATED MOTION TO AMEND PLEADINGS AND EXTEND
TIME TO ANSWER DISCOVERY REQUESTS

12/21/2016 TRUEFILE SERVICE-STIP MOTION TO AMEND PLEADINGS

12/27/2016|OR ORDER GRANTING STIP MOTION TO AMEND PLEADINGS AND

EXTEND TIME TO ANSWER DISCOVERY REQUESTS/TGP
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12/27/2016 TRUEFILING PROOF OF SERVICE- ORDER GRANTING
STIP MOTION

01/06/2017|AC PLTF'S SECOND AMENDED COMPLAINT TO DETERMIN
INTEREST IN PROPERTY AND FOR PARTITION

01/09/2017 TRUEFILE SERVICE-PLTF'S SECOND AMENDED COMPLAINT

01/09/2017 DEF'TS RESPONSE TO PLTF'S REQUESTS FOR ADMISSIONS

01/09/2017 PROOF OF SERVICE

01/09/2017 TRUEFILE SERVICE-RESPONSE TO PLTF'S REQUESTS FOR
ADMISSIONS

02/10/2017|AN ANSWER COUNTER COMPLAINT AND AFFIRMATIVE DEFENSES
CHARLENE FORBES

02/10/2017 STIPULATION TO EXTEND TIME TO ANSWER SECOND
AMENDED COMPLAINT

02/13/2017 TRUEFILE SERVICE-ANSWER 2ND AMEND COMPLAINT

02/13/2017 TRUEFILE SERVICE-STIP TO EXTEND

02/13/2017|MO COUNTER PLT'FS MOTION AND BRIEF FOR ORDER TO SHOW
CAUSE WHY PRELIM INJUNC SHOULD NOT ISSUE FOR
COUNTER DEF'TS IMMEDIATE PAYMENT OF PROPERTY
TAXES TO PREVENT TAX FORFEITURE ON 3/1/2017

02/14/2017 TRUEFILE SERVICE-ORDER TO SHOW CAUSE

02/14/2017 |HRG NOTICE OF HEARING ON COUNTER PLTF'S ORDER TO
SHOW CAUSE-3/1/2017 INTC

02/14/2017 TRUEFILE SERVICE-HEARING ON ORDER TO SHOW CAUSE

02/17/2017|MR PLTF/COUNTER DEF'TS RESPONSE TO DEFT/COUNTER PLTFS
MOTION TO SHOW CAUSE WHY A PRELIM INJUNC SHOULD
NOT ISSUE FOR COUNTER DEF'TS IMMEDIATE PAYMENT OF
PROPERTY TAXES TO PREVENT A TAX FORFEITURE FROM
OCCURING ON 3/1/2017

02/17/2017 TRUEFILE SERVICE-RESPONSE TO DEF'TS MOTION TO
SHOW CAUSE

02/21/2017|OR STIP AND ORDER TO EXTEND DEADLINES /KAE

02/21/2017 TRUEFILE SERVICE- STIP AND ORDER TO EXTEND

02/22/2017 |HRG AMENDED NOTICE OF SETTLEMENT CONFERENCE-5/19/17
@9AM INTC

02/22/2017|{NJT AMENDED NOTICE OF JURY TRIAL-6/20/2017 @8:30AM IN
BELLAIRE

02/22/2017|SCO COURTS AMENDED CIVIL SCHEDULING CONFERENCE ORDER

02/23/2017|OR ORDER DENYING COURNTER PLTF'S MOTION FOR ORDER TO
SHOW CAUSE WHY A PRELIM INJUNC SHOULD NOT ISSUE

02/23/2017 TRUEFILE SERVICE-ORDER DENYING

02/27/2017 TRUEFILE SERVICE- PROPOSED ORDER COMPELLING
PAYMENT OF PROPERTY TAXES

03/10/2017|AN PLTF'S/COUNTER DEFT'S ANSWER TO COUNTER COMPLAINT
AND AFFIRMATIVE DEFENSES

03/10/2017 TRUEFILE SERVICE-ANSWER
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04/07/2017|MO DEF'TS MOTION AND BRIEF FOR SUMMARY DISPOSITION

04/07/2017 INDEX OF EXHIBITS

04/07/2017 TRUEFILE SERVICE-MOTION FOR SUMMARY DISPO.

04/07/2017 TRUEFILE SERVICE-DEF'TS EXHIBITS 1-7

04/11/2017 REQUEST FOR PRODUCTION OF DOCUMENTS

04/11/2017 NOTICE OF TAKING DEPOSITION

04/11/2017 TRUEFILE SERVICE- NOTICE OF TAKING DEPOSITION

04/11/2017 TRUEFILE SERVICE- REQUEST FOR PRODUCTION OF DOCS

04/11/2017 |HRG NOTICE OF HEARING- DEF'TS MOTION FOR SUMMARY
DISPOSITION 5/8/2017 @8:30AM IN BELLAIRE

04/18/2017 PLTF'S AMENDED W/E LIST

04/18/2017 TRUEFILE SERVICE- PLTF'S AMENDED W/E LIST

04/18/2017|MO PLTF'S MOTION FOR PARTIAL SUMMARY DISPOSITION

04/18/2017 |HRG NOTICE OF MOTION HEARING- PLTF'S MOTION FOR
PARTIAL SUMMARY DISPOSITION

04/18/2017|MB PLTF'S BRIEF IN SUPPORT OF MOTION FOR PARTIAL
SUMMARY DISPOSITION

04/18/2017 TRUEFILE SERVICE- PLTF'S MOTION FOR PARTIAL
SUMMARY DISPOSITION

04/18/2017 TRUEFILE SERVICE-BRIEF IN SUPPORT

05/01/2017 |HRG AMENDED NOTICE OF MOTION HEARING-PLTF'S MOTION FOR
PARTIAL SUMMARY DISPOSITION 5/15/2017 @10:30AM IN
TRAVERSE CITY

05/01/2017 |HRG AMENDED NOTICE OF MOTION HEARING-DEF'TS MOTION FOR
SUMMARY DISPOSITION 5/15/2017 @ 10:30AM IN
TRAVERSE CITY

05/05/2017|MB PLTF'S BRIEF IN RESPONSE TO DEF'TS MOTION FOR
SUMMARY DISPOSITION

05/05/2017 TRUEFILE SERVICE- PLTF'S BRIEF IN RESPONSE TO MSD

05/09/2017|MR DEF'TS BRIEF IN OPPOSITION TO PLTF'S MOTION FOR
SUMMARY DISPOSITION & REPLY BRIEF IN SUPPORT OF
DEF'TS MOTION FOR SUMMARY DISPOSITION

05/09/2017 TRUEFILE SERVICE- BRIEF IN OPP TO MSD REPLY BRIEF
IN SUPPORT

05/17/2017|0OR ADMINISTRATIVE ORDER OF STAY /KAE

07/10/2017 |HRG NOTICE OF MOTION-STATUS CONFERENCE SET FOR
07/19/2017 AT 1:30PM IN TRAVERSE CITY

07/17/2017|{NOE NOTICE OF ENTRY OF 7 DAY ORDER

07/18/2017 TRUEFILE SERVICE -NOTICE OF ENTRY OF ORDER

07/21/2017|SCO COURTS SECOND AMENDED CIVIL SCHEDULING CONFERENCE
ORDER

07/24/2017|0BJ OBJECTION TO PLTF'S PROPOSED ORDER ON SUMMARY
DISPOSITION

07/24/2017 TRUEFILE SERVICE- OBJECTION TO RECORDING OF

PROPOSED ORDER
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07/25/2017 |HRG NOTICE OF HEARING- DEF'TS OBJECTION TO PLTF'S
PROPOSED ORDER ON SUMMARY DISPOSITION
8/14/2017 @11AM IN BELLAIRE

08/01/2017 |HRG NOTICE OF SETTLEMENT CONFERENCE- 8/25/2017 @9AM IN
TC

08/01/2017|{NJT NOTICE OF ONE DAY NON JURY TRIAL 9/21/2017 @8:30AM
IN BELLAIRE

08/02/2017 |HRG NOTICE OF MOTION -8/14/2017 @11AM IN BELLAIRE
MOTION REGARDING PARTITION

08/10/2017|MB PLT'S SUPPLEMENTAL BRIEF IN SUPPORT OF MOTION FOR
PARTIAL SUMMARY DISPOSITION

08/11/2017 TRUEFILE POS-PLT'S SUPPLEMENTAL BRIEF IN SUPPORT
OF MSD

08/11/2017 DEF'S EXHIBIT 2

08/11/2017 DEF'S EXHIBIT 3

08/11/2017 |MR DEF'S BRIEF IN SUPPORT OF AN EVIDENTIARY HRG TO
DETERMINE WHETHER THE PROPERTY CAN BE PARTITIONED

08/11/2017 DEF'S EXHIBIT 1

08/11/2017 TRUEFILE POS-EXHIBIT 2

08/11/2017 TRUEFILE POS-EXHIBIT 3

08/11/2017 TRUEFILE POS-DEF'S BRIEF RE PARTITION

08/11/2017 TRUEFILE POS-EXHIBIT 1

08/15/2017 TRUEFILE SERVICE- ORDER

08/15/2017|OR ORDER /KAE

08/15/2017 TRUEFILE SERVICE- ORDER

08/24/2017|TB PLTF'S TRIAL BRIEF

08/25/2017 TRUEFILE SERVICE- PLTF'S TRIAL BRIEF

08/25/2017 DEFT'S/COUNTER PLTF'S EXHIBITS F-I

08/25/2017 DEF'T COUNTER PLTF'S EXHIBITS A-E

08/25/2017|TB DEF'T COUNTER PLTF'S TRIAL BRIEF

08/25/2017|OR DECISION AND ORDER REGARDING PARTITION/KAE

09/05/2017|MO DEF'TS MOTION FOR RECONSIDERATION

09/05/2017 TRUEFILE SERVICE- MOTION FOR RECONSIDERATION

09/11/2017 |OR ORDER REGARDING MOTION FOR RECONSIDERATION

09/18/2017|MO DEF'TS MOTION FOR RECONSIDERATION

09/18/2017 TRUEFILE SERVICE- MOTION FOR RECONSIDERATION OF
PARTITION

09/21/2017|MB PLTF/COUNTER DEF'TS BRIEF IN OPPOSITION TO DEF'TS
MOTION FOR RECONSIDERATION

09/21/2017 TRUEFILE SERVICE- PLTF'S BRIEF IN OPPOSITION

09/22/2017|OR ORDER RE: MOTION FOR RECONSIDERATION

09/25/2017|OR DECISION AND ORDER DENYING DEFT'S MOTION FOR
RECONSIDERATION/KAE

10/05/2017 |MB PLTF'S BRIEF IN OPPOSITION TO DEF'TS MOTION FOR

RECONSIDERATION
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10/05/2017 TRUEFILE SERVICE- PLTF'S BRIEF OPPOSITION MOTION
RECONSIDER
10/10/2017|OR DECISION AND ORDER DENYING DEF'TS MOTION FOR
RECONSIDERATION /KAE
10/30/2017 |NOE NOTICE OF ENTRY OF ORDER UNDER 7 DAY RULE
10/30/2017 TRUEFILE SERVICE- NOTICE OF ENTRY OF ORDER
11/06/2017 |OBJ DEF'TS OBJECTION TO PLTF'S PROPOSED ORDER OF SALE
11/07/2017 TRUEFILE SERVICE- OBJECTION TO ORDER OF SALE
11/09/2017 |HRG DEF'TS OBJECTION TO PLTF'S PROPOSED ORDER OF SALE
12/11/2017 @11AM IN BELLAIRE
11/21/2017 |MR PLTF'S RESPONSE TO DEF'TS OBJECTION TO PLT'S
PROPOSED ORDER OF SALE
11/21/2017 TRUEFILE SERVICE- PLTF RESPONSE TO OBJECTION TO
PLTF PROPOSED ORDER OF SALE
12/11/2017 |OR ORDER OF SALE/KAE
12/11/2017 TRUEFILE SERVICE-ORDER OF SALE
12/12/2017 |HRG NOTICE OF ONE DAY NON JURY TRIAL- 1/11/2018 @8:30
AM IN BELLAIRE
12/12/2017 |NJT AMENDED NOTICE OF ONE DAY NON JURY TRIAL 1/23/2018
@8:30AM IN BELLAIRE
12/14/2017 TRUEFILE SERVICE
12/28/2017 REPORTER/RECORDER CERTIFICATE OF ORDERING
TRANSCRIPTS ON APPEAL
12/29/2017 |MB DEFT'S MOTION & BRIEF FOR RECONSIDERATION
12/29/2017 TRUEFILING PROOF OF SERVICE-MOTION/PETITION-MO
01/03/2018|TRA TRANSCRIPT FILED -MOTION FOR PARTITION HEARD ON
8/14/2017 REPORTED BY CSR JAYNES 7597 RPR
01/03/2018| TRA TRANSCRIPT FILED- HEARING ON 12/11/2017 REPORTED
BY CSR JAYNES 7597 RPR
01/04/2018|OR DECISION AND ORDER DENYING DEF'TS MOTION FOR
RECONSIDERATION/KAE 1/3/2018
01/22/2018|TB PLTF'S SUPPLEMENTAL TRIAL BRIEF 1/22/2018
EXHIBIT 12 TO SUPP TRIAL BRIEF
EXHIBITS 1-11 TO SUPP TRIAL BRIEF
EXHIBITS 15-16 TO SUPP TRIAL BRIEF
EXHIBITS 13-14 TO SUPP TRIAL BRIEF
EXHIBITS 17-19 TO SUPP TRIAL BRIEF
TRUEFILE SERVICE-TRIAL BRIEF AND EXHIBITS,
01/22/2018 NOTICE OF FILING OF TRANSCRIPT
02/20/2018 DEF'TS TRIAL EXHIBITS A-L
TRUEFILE SERVICE--SUPPLE TRIAL BRIEF EXHIBITS
02/20/2018|TB DEF'TS SUPPLEMENTAL TRIAL BRIEF
TRUEFILE SERVICE- SUPPLEMENTAL TRIAL BRIEF
EXHIBITS A-L
02/20/2018 PLTF'S AMENDED EXHIBITS 15A AND 16A 2/20/2018
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TRUEFILE SERVICE-AMENDED SC 15 AND 16

02/20/2018|TB PLTF'S SUPPLEMENTAL TRIAL BRIEF
TRUEFILE SERVICE-PLTF'S SUPPLEMENTAL TRIAL BRIEF

02/20/2018 PLTF'S EXHIBIT 29 TO SUPPLEMENTAL TRIAL BRIEF
TRUEFILE SERVICE-EX 29

02/20/2018 PLTF'S EXHIBITS 24-27 TO SUPPLEMENTAL TRIAL BRIEF
TRUEFILE SERVICE-EX 24-27

02/20/2018 PLTF'S EXHIBITS 20-23 TO SUPPLEMENTAL TRIAL BRIEF

02/20/2018 PLTF'S EXHIBIT 28 TO SUPPLEMENTAL TRIAL BRIEF
TRUEFILE SERVICE-EX 28

03/06/2018 PLTF'S EXHIBIT 30

03/06/2018| MR PLTF'S RESPONSE TO DEF'TS SUPPLEMENTAL TRIAL
BRIEF 3/6/2018
TRUEFILE SERVICE-PLTF RESPONSE TO DEF SUPP TRIAL
BRIEF

03/06/2018 PLTF'S EXHIBIT 32 3/6/2018
TRUEFILE SERVICE- EX 32 DEP TRANSCRIPT

03/06/2018 PLTF'S EXHIBITS 33-36 3/6/2018
TRUEFILE SERVICE-EX 33-36 TO PLTF RESPONSE TO
DEF'S SUPP TRIAL BRIEF

03/06/2018 PLTF'S EXHIBIT 31 3/6/2018
TRUEFILE SERVICE-EX 31 DEP TRANSCRIPT MASON

03/06/2018|TB DEF'TS REPLY TO PLTF'S TRIAL BRIEFS 3/6/2018
TRUEFILE SERVICE-DEF'TS TRIAL REPLY BRIEF

03/06/2018 DEFT'S EXHIBIT M 3/6/2018
TRUEFILE SERVICE-DEF'TS EXHIBIT M

04/03/2018|TRA TRANSCRIPT FILED-MOTION HEARD ON 5/15/17 BY
JUDGE ELSENHEIMER -REPORTED BY CSR COPELAND 6054

04/17/2018|OR DECISION AND ORDER-CLOSING CASE/KAE 4/16/2018

05/08/2018 EXHIBTS A DOCUMENTS 05/07/2018

05/08/2018|MO DEFT'S/APPELLANT'S MOTION TO STAY ENFORCEMENT OF
THIS COURT'S ORDERS WITHOUT BOND PENDING APPEAL
05/07/2018

05/08/2018 TRUEFILE POS-EXH A-MOTION TO STAY JUDGMENT

05/08/2018 TRUEFILE POS-MOT TO STAY ENFORCEMENT OF JDGMNT
PENDING APPEAL

05/09/2018|HRG NOTICE OF MOTION SET FOR 05/21/2018 AT 11AM IN
BELLAIRE 05/09/2018

05/15/2018|HRG NOTICE OF HEARING-PLT'S MOTION FOR BOND PENDING
APPEAL 5/21/2018 @11AM IN BELLAIRE
TRUEFILE SERVICE- NOTICE OF HEARING

05/15/2018|MO PLTF/COUNTER DEF'TS MOTION FOR BOND PENDING APPEAL
TRUEFILE SERVICE-MOTION FOR BOND

05/15/2018| MR PLT'FS OBJECTION TO DEF'TS MOTION TO STAY

ENFORCEMENT OF THIS COURTS ORDERS WITHOUT BOND
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PENDING APPEAL

TRUEFILE SERVICE-OBJECTION TO MOTION TO STAY

05/17/2018

HRG

PLTF'S /COUNTER DEF'TS MOTION FOR BOND PENDING

APPEAL 6/18/2018 @11AM IN BELLAIRE

05/17/2018

HRG

AMENDED NOTICE OF MOTION HEARING-PLTF'S MOTION FOR

BOND PENDING APPEAL 5/21/2018 @11AM IN BELLAIRE

05/21/2018

MR

DEF'TS/APPELLANTS BRIEF IN OPPOSITION TO PLTS

MOTION FOR BOND PENDING APPEAL

TRUEFILE-RESPONSE TO MOTION FOR BOND

05/21/2018

TRA

MOTION TRANSCRIPT-5/15/2017 HEARD BY HON.KEVIN

ELSENHEIMER REPORTED BY CSR COPELAND 6054

05/22/2018

NOTICE OF FILING OF TRANSCRIPT AND AFFIDAVIT OF

MAILING

TRUEFILE SERVICE- FORBES

05/29/2018

OR

ORDER OF STAY WITHOUT BOND PENDING APPEAL /KAE

5/29/2018

TRUEFILE SERVICE- PROPOSED ORDER ON BOND

06/25/2018

OR

ORDER ON BOND PENDING APPEAL/KAE 6/25/2018

TRUEFILE SERVICE-ORDER REVISED

08/03/2018

UOR

BOND ON APPEAL FILED W/ COUNTY CLERK RCPT# 28416

$33000

08/06/2019

ORDER FROM THE COURT OF APPEALS-REVERSING IN PART,

AFFIRMING IN PART, VACATING IN PART, AND

REMANDING TO THE CIRCUIT COURT FOR FURTHER

PROCEEDINGS/8/69/2019

08/06/2019

DISSENTING OPINION FROM MICHIGAN COURT OF APPEALS

8/6/2019

08/07/2019

HRG

NOTICE OF HEARING-STATUS CONFERENCE 9/9/2019 @11AM

IN BELLAIRE

09/11/2019

HRG

NOTICE OF MOTION HEARING-STATUS CONFERENCE-

1/21/2020 @11AM IN BELLAIRE

09/30/2019

COURT OF APPEALS ORDER-MOTION FOR RECONSIDERATION

IS DENIED/9/30/2019

01/15/2020

OR

STIPULATED ORDER TO ADJOURN STATUS CONFERENCE

/KAE 1/14/2020

TRUEFILE SERVICE-STIP ORDER

07/06/2021

COURT OF APPEALS ORDER-ON REMAND/7/6/2021

07/06/2021

COURT OF APPEALS-ORDER ON REMAND/7/6/2021

07/16/2021

MO

PLTF'S MOTION TO LIFT STAY AND AMEND AND ENFORCE

ORDER OF SALE/7/16/2021

MIFILE POS

07/19/2021

HRG

NOTICE OF HEARING-PLTF'S MOTION TO LIFT STAY AND

AMEND AND ENFORCE ORDER OF SALE-8/9/2021 @8:30AM

IN BELLAIRE VIA ZOOM

07/20/2021

HRG

NOTICE OF HEARING-PLTF'S MOTION TO LIFT STAY AND
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13th Circuit Court Civil Records http://online.co.grand-traverse.mi.us/iprodp/cccivild.cgi?casekey=00000...

AMEND AND ENFORCE ORDER OF SALE 8/9/2021 @8:30AM
IN BELLAIRE

08/06/2021|OR STIPULATION AND ORDER TO ADJOURN HEARING
08/06/2021/KAE

MIFILE POS

08/06/2021|HRG AMENDED NOTICE OF MOTION/PLAINTIFF'S MOTION TO
LIFT STAY AND AMEND AND ENFORCE ORDER OF SALE
SET FOR 09/13/2021 AT 11:15AM BELLAIRE

08/06/2021

09/10/2021 |MR PLTF'S WITHDRAWAL OF MOTION TO LIFT STAY AND AMEND
AND ENFORCE ORDER OF SALE/9/10/2021

MIFILE POS
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STATE OF MICHIGAN

IN THE 13" CIRCUIT COURT FOR THE COUNTY OF ANTRIM

Cindy Schaaf, Colleen M. Fryer, and Gwen Mason,

Plaintiffs,

YV
Charlene Forbes a/k/a Angie Forbes,

Defendant.

Thomas Alward (P31724)

Jennifer L. Whitten (P75487)
Alward Fisher Rice Rowe & Graf, PLC
Attorneys for Plaintiff

202 E. State St., Ste. 100

Traverse City, MI 49684

(231) 346-5400

CASE NO. 16-9008-CH

Honorable Philip E. Rodgers, Jr.

. Bracé Kem(P75695) S

BEK Law, PLC
Attorney for Defendant
3434 Veterans Drive
Traverse City, MI 49684
(231)-492-0277

PLAINTIFFS’ SECOND AMENDED COMPLAINT TO DETERMINE INTEREST IN

PROPERTY AND FOR PARTITION

NOW COMES Plaintiffs Cindy Schaaf, Colleen M. Fryer, and Gwen Mason by and through

their attorneys, Alward Fisher Rice Rowe & Graf, PLC, and for their Second Amended Complaint

against Defendant Charlene Forbes a/k/a Angie Forbes, states the following:

GENERAL ALLEGATIONS

1. Plaintiffs, Cindy Schaaf, Colleen M. Fryer, and Gwen Mason (“Plaintiffs”), are

individuals residing in Howard County, Indiana, Antrim County, Michigan aﬁd Kalkaska County,

Michigan respectively.

2. Defendant, Charlene Forbes a/k/a Angie Forbes (“Defendant™) an individual, resides in

Antrim County, Michigan.
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3. Jurisdiction is proper in this court because the amount in controversy exceeds $25,000,
exclusive of interest and costs, and because Plaintiffs seek equitable relief.

4. Venue is proper in this court because the property, which is the subject of this action, is
situated in Antrim County, Michigan. See MCL § 600.1605.

FACTUAL ALLEGATIONS

S. The property which is the subject of this partition (“Property”) is located in the
Township of Milton, County of Antrim of Michigan described as follows:
A strip of land off the North side of the Northwest fractional quarter of
the Northwest fractional quarter (NW fr % of NW fr %) and of
Government Lot 1 of sufficient width, North and South, to contain sixty
(60) acres, being in Section 18, Town 29 North, Range 8 West.
6. The Property is a 60 acre parcel on Torch Lake.
7. The Property was previously owned by Leo Bussa (“Leo”) and Mae Fitzpatrick
(“Mae”), as joint tenants with rights of survivorship.
8. By instrument dated August 27, 1998, and recorded on August 28, 1998 at Liber 496,
Page 753, Mae and Leo transferred the Property to the Mae E. Fitzpatrick Trust uad 05/08/1998, as
amended (“Mae Trust”) and the Leo Bussa Trust uad 05/08/98, as amended (“Leo Trust”) to each an
undivided one-half interest as tenants in common. See paragraph 17 in the Title Search attached hereto
as Exhibit A.
9. By instrument dated December 7, 2010 and recorded December 9, 2010 at Liber 810
Page 2981, Leo as Trustee of the Leo Trust transferred his undivided 50% interest in the Property to
Leo, an individual. See Exhibit A paragraph 20.
10. By instrument dated December 7, 2010 and recorded December 9, 2010 at Liber 810
Page 2983, Leo transferred his undivided 50% interest in the Property (subject to an enhanced life

estate of Leo Bussa and the power to convey during his lifetime) to Leo, Cindy Schaaf, Colleen Fryer

and Charlene A. Forbes as joint tenants with rights of survivorship. See Exhibit A paragraph 21.
2
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11. On April 26, 2004 Mae passed away and Leo became trustee of the Mae Trust.

12. By instrument dated February 9, 2011, recorded February 10, 2011 at Liber 812 Page
2584, Leo as Trustee of the Mae Trust transferred an undivided 50% interest in the Mae Trust’s
undivided 50% interest in the Property (subject to an enhanced life estate of Leo as Trustee and the
power to convey during his lifetime), to Leo as Trustee of the Mae Trust and Gwen Mason as joint
tenants with full rights of survivorship. See Exhibit A paragraph 23.

13. That same day, by instrument dated February 9, 2011 recorded February 10, 2011 at
Liber 812, Page 2586 Leo as Trustee of Mae Trust transferred an undivided 50% interest in the Mae
Trust’s undivided 50% interest (subject to an enhanced life estate of Leo as Trustee and the power to
convey during his lifetime) to Leo as Trustee of the Mae Trust, Cindy Schaaf, Colleen Fryer and
Charlene Forbes as joint tenants with rights of survivorship. See Exhibit A paragraph 24.

14. Upon information and belief, Leo made the aforementioned transfers at the advice of
Charlene Forbes and Attorney John Unger that such transfers, in the form of lady bird deeds, would
avoid probate and uncapping of property taxes.

15. Leo passed away on March 16, 2011.

16. Section 5.1.2 of the Fourth Amendment to the Leo Trust, executed on November 12,
2010 provided that the Trust’s undivided 50% interest in and to the Property should be given to Cindy
Schaaf, Colleen M. Fryer and Charlene Forbes. See Fourth Amendment to Leo Trust attached hereto as
Exhibit B.

17. Section 5.1.3 of the Fourth Amendment to the Leo Bussa Trust provided the following:

[ have deleted Gwen Mason as a beneficiary hereunder not because [ do not love her,

but Gwen received fifty percent of the undivided 50% interest in the 60 acre parcel held

by the trust of Mae E. Fitzpatrick, which Cindy, Colleen and Charlene each received

one third (1/3) of the other one half of the undivided 50 % interest in the 60 acre parcel.

When my trust is distributed, Gwen, Cindy, Colleen and Charlene will each own an

undivided twenty five percent (25%) of the 60 acre parcel and will be treated equally,
which is my desire. [emphasis added]. See Exhibit B.
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18.  Upon information and belief, Mae’s Trust provides that Gwen shall receive 50% of the
Mae Trust’s undivided 50% interest in the Property and Cindy Schaaf, Colleen Fryer and Charlene
Forbes are to share in the other 50% of the Mae Trust’s undivided 50% interest.

19.  Leo’s Trust did not provide that the parties should hold the property as joint tenants
WITH FULL RIGHTS OF SURVIVORSHIP.

20.  Upon information and belief, Mae’s Trust did not provide that the parties should hold
the property as joint tenants WITH FULL RIGHTS OF SURVIVORSHIP.

21. All presumptions are against joint tenancies and an express declaration of joint tenancy
is required. Weiler v Heuple, 4 Mich App 654; 145 NW2d 352 (1966).

22. Upon information and belief, neither Leo nor Mae intended for the property to be
transferred as joint tenants with rights of survivorship.

23. Furthermore, a trust cannot hold property as a joint tenant with full rights of
survivorship as the trust is a legal entity and the “life” of the trust could extend far beyond the life of
an individual.

24, Thus, the deed in 2011 from Leo as Trustee of the Mae Trust to Leo as Trustee and
Gwen Mason as joint tenants with full rights of survivorship ( See Exhibit A paragraph 23) and the
deed from Leo as Trustee of the Mae Trust to Leo as Trustee and to Cindy Schaaf, Colleen Fryer and
Charlene Forbes as joint tenants with full rights of survivorship (See Exhibit A paragraph 24) were not
effective in transferring the property as “joint tenants with full rights of survivorship” and actually
transferred the property as “tenants in common.”

25. On April 22, 2011, Gwen Mason as Successor Trustee of the Mae E. Fitzpatrick trust
conveyed an undivided 50% interest in the Trust’s undivided 50% interest to Gwen Mason. See Quit

Claim Deed attached hereto as Exhibit C. The deed provided that it was given to confirm title already
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vested in the Grantee and to cure a technical defect in the chain of title; however, the deed was never
recorded.

26. Also, on April 22, 2011 Gwen Mason as Successor Trustee of the Mae E. Fitzpatrick
trust conveyed an undivided 50% interest in the Trust’s undivided 50% interest to Cindy Schaaf,
Colleen Fryer and Charlene Forbes as Joint Tenants with Rights of Survivorship. See Quit Claim Deed
attached hereto as Exhibit D. The deed provided that it was given to confirm title already vested in the
Grantee and to cure a technical defect in the chain of title. The deed was never recorded.

27. The deed mentioned in the preceding paragraph above, was not effective to transfer the
Mae Trust’s interest to Cindy Schaaf, Colleen Fryer and Charlene Forbes because the Mae Trust had
already transferred this interest via the February 10, 2011 deed recorded at Liber 812, Page 2586 (See
Exhibit A paragraph 24).

28. As joint owners of the Property, all parties are responsible for the payment of Property
taxes.

29. In 2012, the parties were involved in litigation involving the Property.

30. The litigation concerned the right of the Property owners to use an Easement (Bussa
Lane) to access the Property.

31 Bussa Lane provides the only access to the Property and the waterfront.

32. The Property owners hoped to use the easement to access proposed subdivisions of the
Property.

33. This Court’s Order dated October 2, 2012, held that the Bussa Lane Easement could not
be used to access proposed subdivisions of the Property.

34, Upon information and belief, Defendant has purchased a parcel of property adjacent to
the Property, which would allow Defendant to create an additional easement/road to access the back

section of the Property.
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35. Plaintiffs have requested that Defendant purchase their interests in the Property or sell
the Property and split the proceeds; however, Defendant has refused.

36. Gwen Mason is 65 years old, Cindy Schaaf is 53 years old, Colleen Fryer is 54 years
old and Charlene Forbes is 43 years old.

37. Upon information and belief, Defendant wishes to “outlive” Plaintiffs and then take title

to the Property.

COUNT I- ACTION TO DETERMINE INTERESTS IN LAND

38. Plaintiffs restate and incorporate by reference the allegations in the preceding
paragraphs as though fully set forth in this complaint.

39. As mentioned above, any transfers from Mae’s Trust to Plaintiffs and Defendant as joint
tenants with rights of survivorship (See Exhibit A paragraphs 23 and 24) were ineffective at
transferring the property “with rights of survivorship” because the Mae Trust could not own the
property as “with rights of survivorship”.

40. Thus, the transfers from Mae’s Trust to Plaintiffs and Defendant as joint tenants with
rights of survivorship actually transferred the property to Plaintiffs and Defendant as “tenants in
common.”

41. In addition, the unrecorded deed from Gwen as trustee of the Mae Trust to Cindy
Schaaf, Colleen Fryer and Charlene Forbes as joint tenants with rights of survivorship was ineffective
because the Mae Trust had already conveyed this interest in the Property via the February 10, 2011
deed recorded at Liber 812, Page 2586 (See Exhibit A paragraph 24).

42. Thus, current ownership of the portion of the Property formerly in Mae’s Trust (an

undivided 50% interest in the Property) is as follows:
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(1) Gwen Mason owns an undivided 50%; (2) Cindy Schaaf, Colleen Fryer and Charlene
Forbes own an undivided 50% interest as tenants in common.

(2) The portion of the Property formerly in Mae’s Trust (an undivided 50% interest in the
Property) is held by the owners as tenants in common with the portion of the property formerly
in Leo’s Trust (an undivided 50% interest in the Property).

COUNT II- PARTITION

43. Plaintiffs restate and incorporate by reference the allegations in the preceding
paragraphs as though fully set forth in this complaint.

44, Plaintiffs and Defendant are co-owners of the subject Property.

45. No persons other than Plaintiffs and Defendant have any interest in or title to the
Property or any part of it, in possession, remainder, reversion, or otherwise.

46.  Plaintiffs and Defendant own an undivided interest in the Property with the concomitant
right to enjoy and possess the whole.

47. Plaintiffs and Defendants are obligated to pay taxes on the Property; however, if
Defendant’s ownership interest is that of a joint tenant with rights of survivorship, and because
Plaintiffs are significantly older than Defendant, and Plaintiffs cannot subdivide the Property, Plaintiffs
prospect of any future beneficial use of the Property is extinguished.

48. For all practical purposes, it has become impossible for Plaintiffs and Defendant to
jointly possess and enjoy the whole of the Property.

49. Because the subject Property can be accessed only by the Bussa Easement and the
Court’s prior order prohibited increased access on the Easement including access by proposed
subdivisions of thev Property, partition in-kind is impossible. Accordingly, the Property should be sold
and the proceeds divided between Plaintiffs and Defendant.

COUNT III- CONTRIBUTION
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50. Plaintiff restates and incorporates by reference the allegations in the preceding
paragraphs as though fully set forth in this complaint.

51. Plaintiffs and Defendant own an undivided twenty five percent (25%) interest in the
Property with the concomitant right to enjoy and possess the whole.

52. Defendant has failed to share the responsibilities of ownership of the Property including
the equal contribution for property taxes, expenses associated with the farmhouse on the Property,
property maintenance expenses such as mowing and plowing, and fees associated with the previous
litigation concerning the Property (Antrim County Circuit Court Case No 11-8633-CH).

53. Plaintiffs are entitled to contribution for paying more than their share of the
aforementioned expenses associated with the Property.

WHEREFORE, Plaintiffs respectfully request the following relief:

A. That the Court hold that the deed in 2011 from Leo as Trustee of the Mae Trust to Leo
as Trustee and Gwen Mason as joint tenants with full rights of survivorship ( See Exhibit A paragraph
23) and the deed from Leo as Trustee of the Mae Trust to Leo as Trustee and to Cindy Schaaf, Colleen
Fryer and Charlene Forbes as joint tenants with full rights of survivorship (See Exhibit A paragraph
24) were not effective in transferring the property as “joint tenants with full rights of survivorship” and
actually transferred the property as “tenants in common.”

B. That the Court hold that the deed conveying an undivided 50% interest in Mae’s Trust’s
undivided 50% interest in the Property from Mae’s Trust to Cindy Schaaf, Colleen Fryer and Charlene
Forbes as joint tenants with rights of survivorship (Exhibit D) was defective and Cindy Schaaf,
Colleen Fryer and Charlene Forbes own the Property as tenants in common.

C. That the Court hold that the current ownership of the portion of the Property formerly in

Mae’s Trust (an undivided 50% interest in the Property) is as follows:
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(1) Gwen Mason owns an undivided 50%; (2) Cindy Schaaf, Colleen Fryer and Charlene

Forbes own an undivided 50% interest as tenants in common.

(2) The portion of the Property formerly in Mae’s Trust (an undivided 50% interest in the

Property) is held by the owners as tenants in common with the portion of the property formerly

in Leo’s Trust (an undivided 50% interest in the Property).

D. That a just and equitable division and partition of the Property be made between
Plaintiffs and Defendant, according to their respective rights and interests, according to the course of
practice in this court, and to the applicable statute.

E. [f it appears that a partition cannot be made without manifest injury to the rights of the
parties, then the Property should be sold under the judgment and by the direction of this court, and that
the proceeds of that sale, after payment of the expenses and the costs of this action, be divided between
the parties according to their respective rights and interests in the subject Property.

F. That the rights and interests of the parties in and to the Property and in the proceeds of
the Property once sold be ascertained and declared by the judgment of this Court.

G. That a receiver be appointed to lease and manage the Property and to protect the
Property from waste, trespass, and damage to the Property.

H. That Plaintiffs recover costs, including attorney fees, incurred in obtaining a partition.

L. That pursuant to MCL § 600.3336, the court consider equity and reimburse Plaintiffs
for paying part of Defendant's share of the expenses associated with the Property, and that a reasonable
rate of interest be applied to such reimbursement amount.

1. That Plaintiffs may have any other relief warranted by law, equity and good conscience.
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Dated: Joswion 52017

ALWARD FISHER RICE ROWE & GRAF, PLC

Oprades st
Jennifé L. Whitlen (P75487)
Attorneys for Plaintiff
202 E. State St., Ste. 100
Traverse City, Michigan 49684
(231) 346-5400
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= o Riverside Title LLC
” 1402 8, Bridge Street
# = | PO Box 817
SR\ Elk Rapids, M1 49629

#19024

Legal Description:

TOWNSHIP OF MILTON, COUNTY OF ANTRIM, STATE OF MICHIGAN

A strip of land off the North side of the Northwest fractional ¥% of the Northwest fractional %
and of Government Lot T of sufficlent width, North and South, to contain sixty (60) acras, being
in Section 18, Town 29 North, Range 8 West.

We have examined the records of the Office of the Register of Deeds for Antrim County,
Michigan, and find ho instruments of record affecting the above described property recorded
from Octaber 26, 1973 @ 1:00 p.m. to July 17, 2014 @ 8:00 a.m., except the following:

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY

1) Quit Claim Deed  Liber 210, Page 240
Instrument dated October 9, 1963, racorded October 26, 1973 '
Grantor: Mae E, Fitzpatrick, same person as Mae E. Bussa
Grantee: Mae E, Fitzpatrick and Leo Bussa, mather and son, as joint tenants, not as tenants
in common, with full rights of survivorship ’

2) Declaration of Restrictions. Liber 348, Page 6
Instrument recorded )anuary 25, 1990
NOTE: Places restrictions of Parcels 1-7

3) Grant of Easement Liber 348, Page 14 ;
Instrument dated December 29, 1989, recorded January 25, 1930 :
Grantor: Mae E. Fitzpatrick, a single woman and Leo Bussa, a single man
Grantee: Elton Bussa and Sue Bussa, husband and wife; Mary Bussa, a single woman; Larry

and Claudia Penzel, husband and wife

4) Grant of Easement Liber 348, Page 19
Instrument dated December 28, 1989, recorded January 25, 1990
Grantor: Mae E. Fitzpatrick, a single woman; Neal Way and Evelyn Way, husband and wife;
Elton Bussa and Sue Bussa, husband and wife; Mary K. Bussa, a single woman
Grantee: Larry and Claudia Penzel, husband and wife; and Leo Bussa, a single man

continued
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#19024

5) Land Contract Liber 348, Page 27 Parcel 5, Section 7
Instrument dated December 29, 1889, recordead January 25, 1990
Seller: Leo Bussa, a single man
Purchaser: Larry Penzel and Claudia Penzsl, husband and wife

6) Survey Liber 353, Page 577 Parcels 1-7, Section 7
Instrument dated July 26, 1989
Certified to; Mr, Leo Bussa
Surveyor: Lennox and Associates, P.C.

7) Survey Liber 368, Page 1186 Parcels 1, T-A and 2, Section 7
Instrument dated July 26, 1989
Certified to: Mr. Leo Bussa
Surveyor: Lennox and Associates, P.C.

B8)-QuitClaim Deed  Liber 421, Page 569 ' Parcel 1, Section 7
Instrument dated December 20, 1994, recorded December 21, 1994
Grantor: Evelyn M. Way, a single woman
_ Grantee: Mae E, Fitzpatrick
NOTE: Parcel 1 descript:on from Survey in Liber 368, Page 1186 (#7 abuve)

- 9) Warrantv Deed Liber 422, Page 228 o Parce! 1, Section 7 -

. Instrument dated December 29, 1994, recorded January 8 ‘1995
Grantor: Mae E. Fitzpatrick, a single woman
Grantee: Ronald H. Ring and Joan Kay Ring, husband and wife
WOTE: Parcel 1 description from Survey in Liber 368, Page 1186 (#7 above)

10) Warranty Deed  Liber 429, Page 707 2 -Parcel 4, Section 7
Instrument dated June 23, 1895, recorded fune 30, 1995 Co ’
Grantor: Mary K. Bussa Trust, uad September 19, 1994
Grantee: William M. iCennedy, a married man

11) Land Contract Liber 434, Page 656 Parcels 6 and 7, Section 7
Instrument dated September 28, 1995, recorded Qctober 3, 1995
Seller: Leo Bussa, a single man
Purchaser: Rick J. Whiteherse and Rebecca Whiteherse, husband and wife

continued

Page 2
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12) Extenslon of Land Contract Liber 438, Page 785 Parcel 5, Section 7
Instrument dated January 24, 1985, recorded December 20, 1995
Seller: Leo Bussa, a single man .
Purchaser: Larry Penzel and Claudia Penzel, husband and wife
NOTE: Extends bailoon payment of Land Contract dated December 29, 1989

13) Warranty Deed  Liber 459, Page 326 Parcel 5, Section 7
Instrument dated February 14, 1997, recorded February 21, 1997
Grantor: Leo Bussa, a single man
Grantee: Larry A. Penzel and Claudia Penzel, husband and wife

14) Easement Liber 459, Page 523 Parcel 6, Section 7
Instrument dated june 12, 1996, recorded February 24, 1997
Grantor: Rick Whiteherse and Rebecca Whiteherse, husband and wife; and Leo Bussa, a -
single man
Grantee: - Top O' Michigan Rural Electric Company

15) Warranty Deed  Liber 463, Page 450 ~ Parcels 6 and 7, Section 7
instrument dated May 14, 1997, recorded May 20, 1997 N
Grantor: Leo Bussa, a single man o -
Grantee Rick J. Whiteherse and Rebecca thteherse, husband and wife

: 16) Land Contract Liber 470, Page 794 : o --Parcel 3, Sectlon 7
instrument dated September 2, 1997, recorded September 11, 1997 o
Seller: EltonJ. Bussa and Susan T. Bussa, husband and wife
Purchaser: RichardJ. Haener and Sandra Haener, husband and wife

17) Quit Claim Deed Liber 496, Page 753
Instrument dated August 27, 1998, recorded August 28, 1998
Grantor: Mae E. Fitzpatrick and Leo Bussa, a single man
Grantee: Mae E. Fitzpatrick, Trustee of the Mae E. Fitzpatrick Trust uad 05/08/98, as
amended and Leo Bussa, Trustee of the Leo Bussa Trust uad 05/08/98, as
amended, to each an undivided one-half Interest as tenants in common

continued
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18) Warranty Deed  Liber 520, Page 871 Parcel 3, Section 7
Instrument dated June 25, 1999, recorded July 1, 1999
Grantor: Elton J. Bussa and Susan T. Bussa, husband and wife
Grantee: Richard J. Haeper and Sandra L. Haener, husband and wife

19) Reciprocal Easement Agreement Liber 581, Page 1125
Instrument recorded july 27, 2001
Parties: Mae E, Fitzpatricl, a single woman; Leo Bussa, a single man; Evelyn M, Way, a
widowed woman; Elton Bussa and Sue Bussa, husband and wife; William M.
Kennedy, a married man; Mary K. Bussa; Larry Penzel and Claudia Penzel, hushand
and wife; Ronald H. Ring and Joan Kay Ring, husband and wife.

20) Quit Claim Deed Liber 810, Page 2981
Instrument dated December 7, 2010, recorded December 9, 2010
Grantor: Leo Bussa, Trustee of the Leo Bussa Trust uad 05/08/98, as amended
Grantee: Leo Bussa a/flc/a Leo ). Bussa
NOTE: conveys undivided 50% interest

21) Quit Claim Deed Liber 810, Page 2983 ,
Instrument dated December 7, recorded December 8, 2010 - : T
Grantor: Leo Bussa a/k/a Leo ). Bussa . ’ :
- Grantee: Leo Bussa a/k/a Leo ], Bussa, Cindy Schaaf, Colleen M. Fryer and Charlene A.
‘ Forbes, a/k/a Angie Forhes, as joint tenants with rights of survivorship

NOTE: conveys undivided 50% Interest, subject to enhanced life estate of Leo Bussa a/k/a
Leo J. Bussa, a life estate coupled with unrestricted power to convey thé premises
during his lifetime pursuant to Land Title Standard 9.3.

22) Quit Claim Deed Liber 812, Page 2582

Instrument dated February 9, 2011, recorded February 10, 2011

Grantor: Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust dated may 8, 1998 as amended

Grantee: Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust-dated May 8, 1998, as amended

and Charlene Forbes a/k/a Angie Forbes, as joint tenants with rights of survivorship

NOTE: conveys ONLY UNDIVIDED 50% INTEREST IN OIL, GAS AND MINERAL RIGHTS, subject
to enhanced life estate of Leo Bussa, Trustee of the Mae E, Fitzpatricl Trust dated
May 8, 1998, as amended, a life estate coupled with unrestricted power to convey the
premises during his lifetime pursuant to Land Title Standard 8.3.

continued

Page 4
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23) Quit Claim Deed Liber 812, Page 2584

Instrument dated February 9, 2011, recorded February 10, 2011

Grantor: Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust dated May 8, 1998, as amended

Grantee: Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust dated May 8, 1998, as amended

and Gwen Mason as joint tenants with rights of survivorship

NOTE: conveys an undivided 50% interest in the Mae E. Fitzpatrick Trust's undivided 50%
Interest, subject to enhanced life estate of L.eo Bussa, Trustee of the Mae E.
Fitzpatrick Trust dated May 8, 1998, as amended, a life estate coupled with
unrestricted power to convey the premises during his lifetime pursuant to Land Title
Standard 9.3.

24) Quit Claim Deed Liber B12, Page 2586
Instrument dated February 8, 2011, recorded February 10, 2011 ~
Grantor: Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust dated May 8, 1998, as amended
Grantee: Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust dated May 8, 1998, as
. amended, Cindy Schaaf, Colleen M. Fryer and Charlene Farbes a/k/a Angxe
Forbes, as joint tenants with rights of survivorship
NOTE: conveys an undivided 50% interest in the Mae E. Fitzpatrick Trust's undivided 50%
interest, subject to enhanced life estate of Leo Bussa, Trustee of the Mae E.
Fltzpatritk Trust dated May 8, 1998, as amended, a life estate coUpled'with‘
y unrestncted power to convey the premises dunng his Ilfetime pursuant ta Land
- Title Standard 9. 3. - BT

25) Mortgage Liber 821, Page 2918 $14,780.27
Instrument dated December 15, 2012, recorded December 16, 2011
Mortgagor: Colieen M. Fryer, a single woman :
Mortgagee: Charlene A. Forbes, a mairied woman

© 26) Death Certificate Liber 824, Page 326
Instrument recorded March B, 2012, date of death March 16, 2011
Leo Bussa, deceased

27) Letters of Authority Liber 844, Page 83
Instrument dated October 7, 2013, recorded October 24, 2013
Estate of: Leo Bussa afi¢/a Leo ], Bussa
Personal Representative: Charlene A. Forbes

continued

Page 5
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28) Order Liber B47, Page 2276
instrument dated November 23, 2011, recorded Aprit 17, 2014
Plaintiffs: Cindy Schaaf, Gwen Mason, C. Angelic Forbes and Colieen M. Fryer
Defendants: Ronald H, and Joan K. Ring; Richard S. and Sandra L. Doornbos; Rick J. and
Rebecca J. Whiteherse; Richard D. and Linda L, Gruss; William M. Kennedy;
taurel ). Mayer, Trustee of the Laurel J. Mayer Trust uad January 20, 1994;
Richard J. and Sandra L. Haener, husband and wife

29) Declsion and Order Liber 847, Page 2281
Instrument dated Qctober 2, 2012, recorded April 17, 2014
Plaintiffs: Cindy Schaaf, Gwen Mason, C. Angelie Forbes and Colleen M. Fryer
Defendants: Reonald H. and Joan K. Ring; Richard 5. and Sandra L. Doornhos; Rick J. and
: Rebecca J. Whiteherse; Richard D. and Linda L. Gruss; William M. Kennedy;

Laurel J. Mayer, Trustee of the Laurel ). Mayer Trust uad January 20, 1904;

Richard ). and Sandra L. Haener, husband and wife

-30) Decision and Order Liber 847, Page 2292
Instrument dated December 6, 2013, recorded April 17, 2014
" Plaintiffs: Cindy Schaaf, Gwen Mason, C. Angelie Forbes and Co!leen M. Fryer

Defendants Ronald H. and Joan K. Ring; Richard S. and Sandra L. Doornbos Rick_l and’
- Rebecca J. Whiteherse; Richard D. and Linda L, Gruss; ‘William M. Kennedy;

Laurel J, Mayer, Trustee of the Laurel J. Mayer Trust uad Januvary 20, 1994;
Richard J. and Sandra L. Haener, husband and wife.

31) PROPERTY TAXES PAID THROUGH 2013 o
2014 SUMMER TAX; $4,703.57, OUT AND PAYABLEJULY 1, 2014 ~
2013 WINTER TAX: $1,333.23 ,

PROPERTY TAX NUMBER: 05-12-218-001-00
SEV: $1,019,700 TV: $294,539 PRE: 100%
NO-SPECIAL ASSESSMENTS ACCORDING TO TOWNSHIP TREASURER

continued

Page 6
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#15024

Under this form of search, this company is not an Insurer of the above title nor does it
guarantee the title or any evidence thereto.

instruments (however designated) filed in the Office of the Register of Deads as “Financing
Statements” pursuant to the Uniform Commercial Code PA 1962, No 174 effective January 1,
1964, are not included in the matters covered by this certificate.

This search does not cover matters of survey nor any items determinable only by inspectijon of
the premises. The [fability of the company Is limited to the amount paid for the search.

Authorized Signatory

Page 7
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#19825

Legal Description:

TOWNSHIP OF MILTON, COUNTY OF ANTRIM, STATE OF MICHIGAN

A strip of land off the North side of the Northwest fractional % of the Northwest fractional %
and of Government Lot 1 of sufficient width, North and South, to contain sixty (60) acres, heing
in Section 18, Town 29 North, Range 8 West.

We have examined the records of the Office of the Register of Deeds for Antrim County,
Michigan, and find no instruments of record affecting the above described property recorded
from July 17, 2014 @ 8:00 a.m. to April 8, 2016 @ 8:00 a.m., except the following:

No instruments of record

PROPERTY TAXES PAID THROUGH 2014

2015 TAXES CWING: $2,890.14, IF PAID APRIL 2016

2015 SUMMER BASE TAX: $4,760.67 (PARTIAL PAYMENT MADE)
2015 WINTER BASE TAX: 31,857.67

PROPERTY TAX NUMBER: 05-12-218-001-00

SEV: $1,038,500 TV: $299,251 PRE: 100%

NOC SPECIAL ASSESSMENTS ACCORDING TO TOWNSHIP TREASURER

Under this form of search, this company is not an insurer of the above title nor does it
guarantee the title or any evidence thereto.

Instruments (however designated) filed in the Office of the Register of Deeds as "Financing
Statements” pursuant to the Uniform Commercial Code PA 1962, No 174 effective January1,
1964, are not included in the matters covered by this certificate.

This search does not cover matters of survey nor any items determinable only by inspection of
the premises. The liability of the company is limited to the amount paid for the search.

Authorized Signatory
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#19825

Legal Description:

TOWNSHIF OF MILTON, COUNTY OF ANTRIM, STATE OF MICHIGAN

A strip of land off the North side of the Northwest fractional % of the Northwest fractional
and of Government Lot 1 of sufficient width, North and South, to contain sixty (60) acres, being
in Section 18, Town 29 North, Range 8 West.

We have examined the records of the Office of the Register of Deeds for Antrim County,
Michigan, and find no instruments of record affecting the above described property recorded
from July 17,2014 @ 8:00 a.m. to April 8, 2016 @ 8:00 a.m., except the following:

No instruments of record

PROPERTY TAXES PAID THROUGH 2014

2015 TAXES OWING: $2,890.14, IF PAID APRIL 2016

2015 SUMMER BASE TAX: $4,760.67 (PARTIAL PAYMENT MADE)
2015 WINTER BASE TAX: $1,857.67

PROPERTY TAX NUMBER: 05-12-218-001-00

SEV: $1,039,500 TV: $299,251 PRE: 100%

NO SPECIAL ASSESSMENTS ACCORDING TO TOWNSHIP TREASURER

Under this form of search, this company is not an insurer of the above title nor does it
guarantee the title or any evidence thereto. :

Instruments (however designated) filed in the Office of the Register of Deeds as “Financing
Statements” pursuant to the Uniform Commercial Code PA 1962, No 174 effective January 1,
1964, are not included in the matters covered by this certificate.

This search does not cover matters of survey hor any items determinable only by inspection of
the premises. The liability of the company is limited to the amount paid for the search.

Authotized Signatory

PO Box 817, 402 S Bridge St, Elk Rapids, MI 49629 - www.riversidetitle.org * Phone (231)264-6462 * Fax (231) 264-6344
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BORRH, PETERSON, FOWLER & REENS, P. C.

o . . ATTORNEYS Al LAV Erpran,

44 LATIRTTER T, t
7.0, DOX 1767
GRAND RATIDS, MICHIGAN 495013767

REVOCABLE LIVING TRUST AGREEMENT

ARTICLE X
ESTABLISHMENT OF TRUST

1.1  Creation of Trust. I hereby establish this trust agreement on
Yz, § 199 £, Tam the grantor of this trust and also the initial sole trustee.
T am cnxrently a {esident of the Sta State of Michigan.

L2  Name of Trust. This trust shail be known as the LEO BUSSA TRUST.

1.3 Declaration. I currently have no children.

1.4  Punding of Trust. Assets may be added to this trust at any time by me or by any
~ other person in any manner. All such assets shall be subjectto the tenns and conchtmns of this
trust agreement and must be acceptable to my trustee.

L 1 5  Suceessor Trustees. Upon my death, I appomt GWEN MASON anc‘l ELTON
- BUSSA, or the survivor of the two, as my successor co-trustees. '

In the event no named trustees are available, a majority of the beneﬁcxams then
eligible to receive mandatory or discretionary distributions of net income under this agresment

shall name a corporate fiduciary 4s soon as practicable. The corporate fiduciary must be a bank

of trust company situated in the United States having trust powers under applicable federal or-state
law.

A successor trustes shall begin to serve in its fiduciary capacity upon execution of
an acceptance of trust to be delivered to the then current beneficiaries of this trust.

ARTICLE I
ADVMINISTRATION OF MY TRUST DURTNG MY TIFE

2.1 My Lifefime Poweys. During my lifetime, my trustee shall pay to me as much of

the jncome and principal from the trust as I request. Any income not distributed shall be added”

to the principal. I shall have the absolute right to add or remove trust property at any time. I
shall also have the absolute right to revoke or amend this trust at any time. After my death ﬂns
trust shall be jrxevocable. : . .

o
'
. E E
s

029a

NV 0%:7€:01 T20T/0T/L OSIN AQ AAATADTY



2.2 Distributions During My Disability. During any period of my disability my
trustee shall distribute as much of the principal and income from my trust as my trustee deems
necessary, in its sole discretion, for the education, health, maintenance and support of me and

. those persons deemed by my trustee to be dependent on me. My trustee in its sole and absolute
discretion may make distributions to me and one or more dependents to the complete exclusion
of other dependents, in equal or unequal shares, as my needs and the needs of my respective
dependents require. My trustee may also make distributions to the holder of my durable power
of attorney for the purpose of malking gifts to my lineal descendants (and their spouses), including
any trustee of this trust and including the holder of the power of attorney, in du amoust, ot
exceeding the amount of the annmal gift tax exclusion (whether I am the actnal donor or the
consenting spouse) annually with respect to any one of them,

Any distribution made to any of my dependents shall not be charged against the
share that such dependent may ultimately receive under the texms of this frust,

ARTICLE I
ADMINISTRATION OF MY TRUST UPON MY DEATH

- 31 Pa ayment of Expenses, Upon my death my trustee is authonzed but not directed,
to pay the followm [:H

(8)  Expenses of my last illness, fumeral and burial;
: (by  Legally enforceable claims against my estate;.
(¢  Expenses with regard to the administration of my estate;

(@  Federal estate tax, applicable state inheritance or estate taxes, or
any other taxes accasioned by my death; o

()  Statutory or court ordered allowances for my family members.

The payments authorized under this Section 3.1 are discretionary, and no claims
or right to payment by third parties may be enforced against my trust by viriue of such
discretionary authority. My trustee shall be free from all liability in connection with such
payments, The payments authorized under this-Section-3.1 shall only be paid io the extent that
the probate assets are insufficient or impracticable to make these payments.

3.2 Gifts in Will, All beguests and devises whether specific, general or residuary
appearing in my will, to the extent such bequests and devises are unable, or in the discretion of

2
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my trustee, impractical to be satisfied by my pmbate estate, shall be paid by my trust. To the
extent fhat there are insufficient fands remaining in the trust to fulfill. all.specific gifts of either
real or personal property to be distributed from this frust, then my trustee shall not be required
to pay a greater percentage of any bequest or devise contained in the will than it is able to pay fo
any specific beneficiary of a gift set forth in this trust.

3,3 _ Nonapportionment. All expenses and claims and all estate, ivheritance and death
taxes resulting from my death, shall be paid without apportionment and withont rejimbursement
from any person except as otherwise specifically provided in this trust, Notwithstanding anything
to the contrary, any estate, inheritance or death tax assessed with regard to property passing
outside of this trust or outside my probate estate, but incinded in my gross estates for estate fax
purposes, shall not be paid by this trust but shall be the Hability of the person receiving such
propetty.

ARTICUE TV
DISTRIBUTION OF PERSONAL PROPERTY

- Upon my death my trustee shall distribute the jewelry, clothing, household furiture,
furnishings and fixfures, chinaware, silver, photographs, works of art, books, boats, antomobiles,
sporting goods, artifacts relating to hobbjes, and all other tangible articles of household or
personal use in accordance with any list or statement written or signed by me directing the
distribution. of such property. Any such list or statement shall be deemed to be incoxporated by
reference into this trust, If there are multiple written lists left by me,.then the last dated list or
statement shall control. IfI have left no list directing distribution of oy personal property, then
all snch personal property shall be distributed in accordance with the terms of my will.

Any property passing under this Article shall pass subject to all liens, mortgages or other
encumbrances on the property. Further, any policies of fnsurance covering any personal property
shall be transferred to that beneficiary who receives ownership to such property by reason of my
death.
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CLEV
DISTRIBUTION OF TRUST PROPERTY

51 MaeBE. Fitzpatrick, .Upon my death, the remaining trust property shall be held
in trnst for the benefit of MAE E. FITZPATRICK during her lifetime. While satd property is
contimued in trust:

(d) my trustee shall pay the enfire net income therefrom to MAE E.
BITZPATRICK at quarter-annual or more frequent installments.

(b) my trustee shall distribute to MAE E. FITZPATRICK so much of the
principal thereof as my trustes, in its sole and absolute discretion shall consider necessary or
advisable for her education, health, maintenance and support in accordance with the standard of
living she enjoyed during my lifetime.

Upon the death of MAE E. FITZPATRICK, the remaining trust property shall be
disposed of in accordance with Section 5.2 below.

52 Final Distribution. Upon the death of MAE E. FITZPATRICK or if she
redeceases me, the amount remaining in trnst shall he .divided into the following percentags
p : gD
shares: : ‘ . '
(@  0.1% thereof shall be distribted to ROGER C, VELIQUETTE.
()  0.1% thereof shall be distributed to SARA M. VELIQUEITE McGUIRE,
“(©)  0.1% thereof shall be distributed to M. JUDITH VELIQUETTE.
(@  0.1% thereof shall be distributed to RACHEL A, BUNNER.
(&)  0.1% thereof shall be distributed to CHARLOTTE M. VELIQUEITE.
®  0.1% thereof shall be distributed to TYLOR G. YELIQUETTE.
(g)  0.1% thereof shall be distributed to NELS D, VELIQUETTE.
(h)  0.1% thereof shall be distributed to CARISTOPHER D. VELIQUETTE.

@) 0.1% thereof shall be distributed to BRUCE E. VELIQUETTE.,
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0.1% thereof shall be distributed to SHIRLEY M. CISNEROS.
0.1% fhereof shall be distributed to CARMEN CISNEROS.
0.1% thereof shall be distributed to ABEL CISNEROS.

0.1% thereof shall be distributed to JESSICA CISNEROS.

0,29 thereof shall be distributed to TRUDY L, CULLIMORE,
O.i% thereof shall be distributed o DAMON M. CULLIMORE.
0.1% thereof shall be distributed to STEVEN J. CULLIMORE.
0.2 % thereof shall be distributed to JAN R VELIQUETTE.
0.1% thereof shall be distributed to JASON R. VELIQUETTE.
0.1% thereof shall be distributed to KEVIN I. VELIQUETTE.

0.3% thereof shall be distributed to NEVA VELIQUETTE.

0.3% thereof shall be distributed to CHRISTOPEER M. LANDAU. -

0.3 % thereof shall be distributed to KATIE LANDAU.
0.3% thereof shall be distributed to MICHELLE L. LANDAU,
0.6% thereof shall be distributed to JAMES N. VELIQUETTE.

1.7 % thereof shall be distributed to COLLEEN M. FRYER.

0.3 % thereof shall be distributed to JONATHAN T, VELIQUETTE.
0.1% thereof shall be distributed to ALYSSA M. VELIQUETTE.

0.1% thereof shall be distributed to NATHAN J. VELIQUETTE.

0.3% thereof shall be distributed to TONI V. MORRISON.

033a

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY



(dd)
(ee)
(€29)
(&8)
(b
@D
)
(k)
an
(mom)
(nm)
(00}
D)
(ag)
()
(ss)
(tt)
()
(vv)

(wWw)

0.1% thereof shall be distributed to SANDY SWARTHOUT.
44.4% thereof shall be distributed to ELTON BUSSA.

0.3% thereof shall be disiributed to MERRIE LOU NELSON.
0.3% thereof shall be distributed to ALAN BUSSA,

0.3% thereof shall be distribnted to BECKY KLINGENBERG,

5.0% thereof shall be distributed to EVELYN M. WAY,

0.3% thereof shall be distributed to CATHLEEN STERNAMAN.

0.1% thereof shall be distributed to STEPHEN E, ROWE.
0.1% thereof shall be distributed to CHERYL A. ROWE.
0.3% thereof shall be distributed to C., ANGELIE FORBES.
30.0% thereof shall be distril;uted to GWEN MASON.
0.3% thereof shall be distribunted to TERESA GALLIGAN,
0.3% thereof shall be distributed to TONIA GALLIGAN.
0.3% thereof shall be distributed to TAMERA GALLIGAN.
0.5% thereof shall be distributed to JANET PARRY.

0.1% thereof shall be distributed to JESSICA PARRY.
4.8% thereof shall be distributed to BARBARA BARBER,
0.2 % thereof shall be distributed t0 KATRINA ELLIOTT.
0.6% thereof shall be distributed to DANIEL WAY.

5.0% thereof shall be distributed to CINDY SCHAAFR.
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(x%) 0.6% thereof shall be distributed to DONALD WAY.

If any beneficiary listed in this Section 5.2 (a) through (xx) dies while a beneficiary
of this trust, my tustee may distribute his or her share as GWEN MASON and ELTON BUSSA
may appoint during his or her lifetime; such appointment shall be exercised only in favor of the
beneficiaries listed in this Section 5.2(a) through (xx). It is my intention that this power shall be
consirued as a special power of appoinfment under the applicable provisions of the Internal
Revenue Code and that the assefs of such beneficiary’s share shall not be jncluded in the estates
of GWEN MASON and EL'TON BUSSA.

If GWEN MASON and ELTON BUSSA. do not exercise such appointment, such
deceased beneficiaty’s share shall be divided and distributed equally among his or her then
surviving issue per stirpes. If such beneficiary has no then living issue, his or her share shall be
divided and distributed equally among his or her then surviving siblings.

53  Distributions with Regard to Minors or Disabled Beneficiaries. Whenever a
distributifon is authérized or required by a provision of this agreement to any beneficiary who is
legally incapacitated or a minor, such distribution shall be made by my trustee in any one or more
of the following ways:

) . Direcly to the beneficiary;
(b} . To the guardiau or conservator of such hepeficiary;

(©)  To any other person deemed by my trustee to be responsible, and
who has assumed the responsibility of caring for the beneficiary;

(@  To any person or duly licensed financial institution, including ny
- tmstee, as a custodian voder the Michigan Uniform Gifts to Minorzs
Act or the Uniform Tranpsfer to Minors Act or any similar act of any
state or in any mauner allowed by any state statute dealing with gifts
or distributions to minors or other individuals under legal disability;

or .

-(e) By my tusiee, using such amounts to pay directly for such
beneficiary's care, support and education.
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5.4  Statement of Imfent. For reasons satisfactory to myself, I havé made no
provisions in this frust for any of my heirs-at-law not listed in Sections 5.1 and 5.2 above.

ARTICLE VI .
IRUST ADMINISTRATION

6,1  Resignation of Trostee. Any trustee may resign by giving thirty (30) days prior
written notice fo any other frustee and fo each of the beneficiaries then eligible to receive
mandatory or discretionary distritmtions of net income from any frust created under this
agreement.,

IV 0F:¥€:01 220T/07/L DOSIN AQ QIATTOTY

6.2 Removal of Trustee by Court or Co-frustee, A trustee may be removed by any
other trusiee when, in the opinion of two licensed physicians, because of illness, age or any other
cause, such frustee is unable to effectively manage the trast property or its financial affairs. Also,

_a trustee may be removed by any court of competent jurisdiction which has declared ihat such
trustee has become legally incapacitated or otherwise legally unable to effectively manage this trust
propetly or its financial affairs. Such court may also remove a corporate trustee and name a
replacement individual trustee if, in the opinion of such coust, a coiporate trustee, for cost,
efficiency, or other reasons is not best snited to carry out the provisions of the trust; and all of the
current income beneficiaries consent to such removal and appointment,

63  Removal of 'i‘gugtee hy Beneficiaries. I give a majority of the beneﬁcia:;ieévthen
- eligible to receive mandatory or discretionary distributions of net income in their sole discretion,
the power to remove any trusiee and substitute another trustee in any of the following instances:

(a)  Removal of corporate trustee if:

) My trustee has failed to carcy out the terms of this agreement or its
duties as trustee,

(i) The corporate trustee does not provide the trust with investment
results consistent with reasonable objectives established for the frust
by the individual trustee (if any) npon consultation with the adnit
beneficiaries. ’

(iii)  The fee charged by my trustee is twenty percent (20 %) greater than

the average normal fe¢ of the three (3) largest banking institutions
within a fifty (50) mile radiuvs of the current corporate frustee.
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()  Removal of individual trustee if:

@ My trustee has failed to carry out the texms of this agreement or its
duties as trostee.

Notice of removal shall be effective when made in writing and personally delivered
to all trustees,

A corpotate trustee shall be appointed to replace a removed corporate tmstee.
Subjectto Section 1.4 above, an individual or cotporate trustee may replace a removed individual
trastee.

The substituted corporate trustee shall have 2 minimum combined cap1ta1 and

surplus of not less than Ten Million Dollars ($10,000,000.00).

. 6.4  Limitation on Trustee wha is 2 Bepeficiary. Notwithstanding any other provision

in this agreement, any trustee, other than the Grantor, who is a beneficiary or who has any vested
or contingent inferest in this trust, whether income or principal, shall not exercise any power or
. act upon any matter relating to himself or herself (or anyone to whom such trustee owes a legal
, oblxgatmn) which mvolves the use of discretion. .

65 Ne Regnirement to Furnish Bond. My trustee shall not be requmad to fmmsh
any bond for the faithfil performance of its dnties. If a bond is required by any law or court of
competent jurisdiction it is my desire that no surety be reqmred on such bond.

. 6.6 Court Supervision Not Regmred ATl trusts created under ﬂns agwament shall
be administered free from the act of supervision of any conrt. .

. 67  Majority of Trnstees Reguived to Confrol, ‘When more than two (2) trustees are
acting, the concurrence and joinder of a majority of trustees shall control in all matters pertaining
to the administration of any trusts created under this agreement. I only two (2) trustees ate
acting, then the concurtence of both shall be required. ‘When more than two (2)-trustees are
acting, any dissenting or abstaining trustee may be absolved from personal Hability by registering
a written dissent with the records of the trust and the dissenting trustee shall thereafter act with
the other trusiees in any manner necessary or appropriate.to effectuate the decision of the majority.

6.8  Trustee Accounfing. My trustee shall report, at least annually, to the beneficiartes
then eligible to receive mandatory or discretionary distributions of the net income from the various
trusts created in this agreement, all of the receipts, disbursements, and distributions occurring
during the reporting period along with a complete statement of the trust property. The trust books
and records, along with all trust documentation, shall be available and open at all reasonable times
to the inspection. of the trust beneficiaries and their representatives. My trustee shall not be
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tequired to furnish trust records or documentation to any mdmdual,cnrporanon or entity that 1s
ot 2 beneficiary, does not have the express written approval of a beneficiary, or is not requesting
such pursuant fo a court order.

6.9  Trustee Fee. My trustee (whether corporate or individual) shall be entitled to fair
and reasonable compensation for the services it renders as a fiduciary, The amount of
comypensation shall be an amount equal to the customary and prevailing charges for services of a
similar nature during the same period of time and in the same geographic locale. My trustee shall

- be reimbursed for the reasonable costs and expenses incurred in connection with its fiduciary
dnties under this agreement.

6.10 Small Tyust Termination. If at any time after my death my trustee shall defermine
that the trust is of a size that is no longer economical to administer, that trustee, without further
responsibility, may (but need not) distribute the trust to the beneficiaries for whom the trust assets
are being administered.

6.11 OQther Provisions.

: 6.11.1 Trustee Powers. My irustee shall have the power to deal with Ieal and
: personal property held in trust as freely as I might have, without prior ot subsequent approval by
any court or judicial authority and shall have those powets allowed to irustees under Michigan law
and thelaws of any state where this agreement may be administered. No person dealing with my
trostee shall be required to inguire into the propriety of any of my trusiee's actions nor shall any
~ person paying money or delivering money to the trust be required to see to its application.
- 'Without in any way limiting the generality of the foregoing, my trustee is granted the rights and

powers set forth on Schedule "A", which shall be deemed part of this trust and is mcorporated
herein by reference, ; ,

6.11.2 State Taw. This Agreement shall be governed and interpreted in
accordance with the laws of the State of Michigan.

10
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IN WITNESS WHEREOF, I have hereunto set my hands the day and year first above
wriiten,

Witnesses:

1LE USSA Grantor

LEOQ BUSSA, Trustee
STATE OF MICHIGAN ) _
D )5{,(;/2,75"
COUNTY OFG'%W 7 /
On / “az qu 199 5/ before me, 2 Notary Public, in and for said

County, personally appeared I ‘EO BUSSA to me lmoth to be the person described in and who

Notary Public, . County,MI
My Commission Expires:
Prepared by:
Borze, Peterson, Fowler & Reens, P.C. Notary b Eu EN V. BORRE
P.O.Box 1767 Ay ,ngr gh;g:g%aé Lﬁ'ff;’"“" Me
. Grand Rapids, Michigan 49501 ) My Qommission Explres March' 18, &7
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SCHEDULE A
-TO
TRUST AGREEMENT

A, Tatroduction fo Trustee's Powers. Except as otherwise provided in the trust
agreement, my frustee shall have both the adminisivative and investment powers nnder this
Schedule and any other powers granted by the laws of the State of Michigan with respect to the

various trusts created by this agreement. These powers shall mclude those powers enummerated

under MCLA. Section 700.801 et seq,

B.  Adminisirative and Fuvestrent Powers. My trustee is hereby . granted the
following administrative and investment powers:

1. Cormmon Fund Powers., For the purpose-of convernience with regard to
. the administration and investment of the trust property, my trustee may hold the several trusts
~ created under this agreement as a common fund. My frustee may make _mmt investments with

- xespect to the funds comprising the trust property.

: . letrgbutmg Powers., My trusiee is spcmﬁcally authorized to make

d1v1smns and distributions of the frust property either in cash or in kind, or pattly in cash and
partly in kind, or in any proportion it deems advisable. It shall be under no obligation or
responsibility to make pro Tata divisions and distributions in kind. My trustee may allgeate
specific property to any beneficiary or share although the property may differ in kind from the
- praperty allocated to any other beneficiary or share. The foregoing powers may be exercised
regardless of the income tax basis of any of the property.

3. Investment Powers. My trusies may invest and reinvest in such classes of
stocks, bonds, securities, or other propeity, real or personal, as it shall determine. It may invest
in investment trusts as well as in common trust funds. It may purchase life, annuity, accident,
sickmess, and medical insurance on the hehalf of and for the benefit of any trust beneficiary.

4, Loaning or Borrowing, My trustee may loan money fo any beneficiary,
with or withont inferest, on any term or on demand, with or without collateral, as it deems in the
hest interest of the trust beneficiaries. It may borrow money upon such terms and conditions as
it shall deem advisable, including, in the case of a corporate fiduciary, the power to borrow from
its own banking or commercial loan department. It shall have the power to obligate the trust
prope:ty for the repayment of any sums borrowed where the best inferests of the beneficiaries have

12
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been taken into consideration. My trustee shall have the power to encumber the trust propetty,
in whole or in part, by mortgage, pledge, hypothecation or otherwise.

5. Income and Principal Powers. My trustee shall determine (in accordance
with sourd trust accounting principles and without regard to the Michigan Uniform Principal and
Income Act) in. a fair, equitable, and practical manner how all disbuzsements, receipts, and
wasting assets shall be credited, charged or apportioned between principal and income.

6.  Real Estate Paowers. My trustee shall have the power to buy or sell any
interest in real estate on any terms deemed appropriate by my trostee. My trustee may improve
any real estate held as trust property, including the power to demolish any buildings in whole or

. inpaxt, and to erect any buildings; to lease and grant options to lease for any term and upon such
terms and conditions as it deems reasonable even though the term of said lease may extend beyond
the termination of any trust created under this agreement,

' My trostee may also grant or release any easements or other interests with
respect to real estate and may dedicate parks, streets and alleys or vacate any, stIeet or alley or
construct, repair, alter, remodel or abandon any improvements. . ’

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY

7. . Environmental Mgttegg My trustee may use and expend the trust income
-and principal to (@) conduct or cause to be conducted environmental investigations of the trust
~ property, inclnding environmental andits, assessments, site monitoring, laboratcry analyses,
testmg, title histories, aerial photographs, public and private records reviews, and any related
. inguiries arising out of or in any way related to liability or claims under federal, state or local
_ environmental statutes, regulations, ordinances, Tequirements, demands of government authorities
or policies or nnder common law ("environmental laws "); (i) take appropriate remedial action fo
contain, clean up or remove any actual or threatened environmental hazard, including a spill,
release, discharge or contamination, and conduct site restoration work on the trust property and
notify the appropriate federal, state or local authorities either on its own accord or in response to
an actual or threatened violation of environmental laws; (iii) institute legal proceedings, claims
and demands concerning environmental hazards, contamination or condition of the trust property,
or contest, pay, compromiise, settle or comply with Iegal proceedings, claims, demands, orders,
penalties, fines and damages bronght or imposed by federal, state or local government authorities
or by a private litigant; and (iv) employ agents, consultants and legal counsel.to assist with or
perform the above undertakings or actions.
No trusfee shall be lidble for any loss or deprecidtion in value of trust assets
as the result of the trustee retaining any property that is polluted or contaminated.-or has an adverse
environmental condition unless the trustee caused the loss or depreciation in value through willful
default, willful conduct, or gross negligence.

13
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8. Securities Powers, In addition to those other securities powers granted
throughout this Schedule A, my trustee may retain, exercise, or sell rights of conversion or
subscription with tespect to any securities held as part of the trust property, My trustee may vote
or xefrain from voting at corporate meetings either in person or by proxy, whether general or
limifed, and with or without substitutions,

9. Sale, Lease, and Other Dispositive Powers, My trustee may sell, lease,
fransfer, exchange, grant options with respect to, or otherwise dispose of the trust property. My

trustee may make such contracts, deeds, leases, and any other instruments it deems proper under
the immediate circumstances, and may deal with the trust properfy in all other ways in which a
natural person could deal with his or her property.

10.  Life Josurance Powers, My trustee may purchase, accept, hold, and deal
with as owners, policies of insurance on the life of any trust beneficiary, or on the Iife of any
person in whom any irust beneficiary has an insurable interest, My trustee may borrow money
with which to pay premiums due on any policy either from the company issuing the policy” or from
any other source and may assign any such policy as security for the Joan. My trustee shall have
the power fo exercise auy option in a policy with regard to any dividend or share of surplus
apportioned to the policy; to reduce the amount of a policy or convert or exchange the policy; or

to sumrender a policy at any time for its cash value. My trustee may elect any paid-up insurance
or any extended term insurance nonforfeiture option contained in a policy. My trustee shall have
. the power to sell policies at their fair market value to the insured or to anyone having an.insurable
interest in the policies. My trustee shall have the rlght to exercise any other right, option, or
benefit contained in a policy or permitied by the insurance compary issuing that policy. Upon
termaination of any trust created under this agreement, my trustee shall have the power to transfer
and. assmgu the policies held by the trust as a distribution of trust property, :

. 11, Non-Productive Property, My trostee may hold property which is non-
income producmg or is otherwise nonproduictive if the holding of such property is, in the sole and
absolute discretion of my trustee, in the best interests of the beneficiaries,

12.  Settlement Powers. My irustee may compromise, adjust, atbitrate, alter.

the terms of, or #bandon auy claim in favor of or against any trust created under this agreement.

13.  Trust Addition and Retention Powers. My trustee is authorized 1o receive

additional trust property, whether by gift, will, or otherwise, eifbér from me, or from any dther

pexrson, corporation, or enmtity, Upon receipt of any additional property, my trustes shall
administer and distribute the same as part of the trust property, My trustee-may retain, without
liability for depreciation or loss resulting from such retention, all property constituting the trust

14.
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estate ar the time of its creation or thereafter received from other sources. The foregoing shall be
acceptable even though such property may not be of the character prescribed by law for the
investment of trust funds, or may result in inadequate diversification of the trust property, My
tustee may reject additions to trust property if the acceptance of such trust property would likely
result in a potentially greater liability than the fair value of the addiiion.

14.  Business Powers. My irnstee may retain and continue any business in
which I had an inferest as a shareholder, partner, sole proprietor, or as a participant in a joint
venture, even though that interest may constitute all or a substantial portion. of the trust property.
It may directly participate in the conduct of any such business or employ others to do so on behalf
of the beneficiaries. It may execute paxtnership agreements, buy-sell agreements, and any
amendments to them. Tt may participate in the incorporation of amy trust property, any corporate
Teorganization, merger, consolidation, recapitalization, liguidation, dissolution, or any stock
redemption or cross purchase buy-sell agreement, It may hold the stock of any corporation as
trust property, and may elect or employ directors,” officers, employees, and agents, and
compensate them for their services. It may-sell or liquidate any business interest that: is part-of
the trust property. It shall carry out the provisions of any agreement entered into by e for the
sale of any business interest or the stock thereof,

My trustee may exercise all of the busmess powers granted in this agreement

regardless of whether may trustee is personally interested or an involved party with respect to any -

busmess enterprme forming a part of the trust property.

, © 15, Agrienitural Po;gzexs My trustee may refain, acquue and continue any
faa:m or ranchmg operation whether as a sole proprietorship, partership, or corporation. It may
* engage in the production, harvesting, and marketing of both farm and ranch products either by
~ operating directly or with management agencies, hired labor, tenants, or sharecroppers. It may
- engage and participate in any government farm program, whether state or federally sponsored.
Tt may purchase or rent machinery, equipment, livestock, poulicy, feed, and seed. It may jmprove
and Iepan: all farm and ranch properties, construct buildings, fences, and drainage facilities;
acquire, retain, improve, and dispose of wells, water rights, ditch rights, and priotities of any
Tature.
My trustee may, in general, do a]l things customary or desitable to operate
a farm or ranch operation for the benefit of the beneficiaries of the various trusts created under
this agreement,

C.  Instructions of Agent. My trustee shall follow and comply with the instructions
of any agent of niine designated to act for me or on my behalf, provided that my trustee shall have
no liability for following such instructions,

15

043a

NV 0%:7€:01 T20T/0T/L OSIN A4Q AAATADTY



.
R A T
e P S R R A O B D SRR A T Fise

D.  Reshietion of Assignment - Spendthrift. No beneficiary of the trust shall have
any right to or interest in the income or principal of the trusts hereby created until it shall have
been paid to him or her, Both principal and income of the trust created shall be free fiom the
interference and control of the creditors of any beneficiary and neither the principal nor income
of any trust shall be subject to assignment or other anticipation by any beneficiary nor to seizure
under any Jegal, equitable or other process whatsoever, and iu the event that my trustee believes
that this provision may be violated or if it believes the protection of any beneficiary requires, it
shall have the power to withhold any part or all of the income and principal payments to which
any such beneficiary may at any time be entitled and to use and pay directly such portion thereof
as to it in #s discretion may seem advisable to carry out the purposes of the trust. However, the
provisions of this section shall in no way limit the rights given to my spouse with regard to those
portions of the trust intended to qualify for the marital deduction.

E. Rule Against Perpetuities. Notwnhstandmg any ofher provision of the trust
agteement, at the end of ninety (90) years after the date of my death, my trustee shall distribute
the principal and all acerued or undisiributed net-income of the trust to the beneficiary for whom
such funds are being held.

T Definitions,

(1)  Disapility. For purposes of this agreement, -the term “disability" shall be
defined as any period when (a) in the opinion of two (2) Yicensed physicians, because of illness,
' ageor any other canse, T am unable to effectively manage my property or financial affaits; or (b)
‘a conrt of competent jurisdiction has declared that I am legally mcapamtated or oﬂlerwxse legally
nnable to effectively manage my property or ﬁnancxal affaus A L

(2)  Child, Children, "Child" or “chﬂdren" sha]l be as defined in the thhlgan
Revised Probate Code in effect on the date of this agreement excludmg however, persons
adopted after attaining age twenfy-one (21).

~(3)  Issue. "Issue" meams all of the designated persori‘s descendants of all
generations with the relationship of parent and child determined at each generation as defined
above.

@  Education. "Education" includes education at a preparatory school, trade
school, college, university, professional or postgraduate school, or other institution of higher
education and travel, lodging ot other expenses incidental or supplemental thereto.

(5)  TaxTerminology. Tax terms shall have the meaning those terms, or their
equivalents, have under the Federal Internal Revenue Code in effect from time to time,

16
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Section 2611 of the Internal Revenu.. Lm‘na oF W} —@5&% EEe
fraction determined as follows: The mummeraior sholl e Sur aemam&a@»r
denominator shall be thie total amount of all wausfers subject t0 generaton-sUppivs wr. For
purposes of this paragraph "beneficiary" shall mean that person defined as & “skip person™ i
Section 2613 of the Internal Revenne Code of 1986. My trustee shall have the right and full
anfhority to determine and allocate the peneration-skipping exemption and any generation-skipping
taxes. The decisions of my trustee imvolving these matters or in connection with any
interpretations of the general provisions of this trust agreement shall be concluswe and binding
on all interested parties.

3. S Corporation Election.

. Nothﬂ:standmg any other provision mﬂ::s tmst agreement, if fhere is cap1tal stock
“of 2 "small business corporation” as defined in Seetion 1361(b) of the Internal Revenue Code of
1986, as amended, allocable to or comprising a part of the principal of: this trust agreement, then
my trustee, shall allocate all of the capital stock of such: "small business, corporation” to a separate
- trust for: the benefit of one beneficiary, or prior to making an election under said Section 1362(a)
- my trustes shall either allocate or sever the capital stock of such "small business corporation” from
such trust and allocate the capital stock to a separate trust for the benefit of one beneficiary. The
trust created hereunder shall be known as the “gualified S Corporation trust FBO" said
beneficiary. The following terms and conditions of such trust shall supplement or override, if to
the confrary, any othet terms or conditions contained eJsewhere in this trust agreement to the trust
for the benefit of the designated beneficiary:

(@) All income, within the meaning of Section 643(b) of the Internal Revenue
Code of 1986, as amended, of the trust shall be distributed to the
designated bepeficiary while the small business corporation is an "S
corporation”,

(i} The income aud principal of the tiust may be disiributed only to the
designated beneficiary or, while the designated beneficiary is under any

17
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legal disability, may be paid by my trustee to any court-appointed guardian
or similar appointee with respect to such legally disabled designated
beneficiary,

(iif) The trust terms and conditions, not to the contrary that would otherwise
apply if this trust was not created, shall control the administration and
disposition of any trust created hersunder.

4. Alterpative Valuation Date, My trusice shall have the right to elect any
alternate valnation date for federal estate tax or inheritance tax purposes.

5. Ewmployee Benefit Plans, My trustee shall have the right, in its sole and
absolute discretion, to elect to receive any retirement plan death proceeds, whether under a
qualified pension, profit sharing, individual retirement account, or any other retirement plan,
. eifher in a Tumap sum or in any other manner permitted by the terms of the particular retirement
plan, fo the extent of my interest. My trustee shall not be liable to any beneficiary for the death
benefit election ultimately selected, My trustee may disclaim the benefits of any retirement plan
payable to this trist including any individual retirement accounts. Such disclaimed benefits shall
be payable in accordance with such plan.

I hereby acknowledge that this Schedule A was attached to my trust agreemfmt
when executed and js intended to be incorporated therein. . 3

Grantor

18
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FIRST AMENDMENT
TO THE
TRUST AGREEMENT
OF
LEO BUSSA.

This is the First Amendment to the Trst Agreement dated May 8, 1998, by and between
LEO BUSSA, presently of%@éﬁ County, Michigan, Grantor; and LEO BUSSA, Trustee.

In accordance with the provxsmns contained in the Trust Agreement, I hereby amend the
original Trust Agreement by deleting Sectjon 5.2 thereof and by substituting a new Section 5.2
in place thereof which shall consist of the following:

“5,2 Final Distribution. Upon the death of ‘MAE E. FITZPATRICK. or if she
predeceases me, the amount remammg in trust sha]l be divided into the following percentage

shares:

@

(b)

©
@

(e

®
®
®
®
o
®

0.1% thereof shall be distributed to ROGER C. VELIQUETTE.
0.1% thereof shall be distributed to SARA M, VELIQUETTE McGUIRE.

0.1% thereof shall be distributed to M. TUDITH VELIQUETTE.

0.1% thereof shall be distribitted to RACHRL A. BUNNER.

0.1% thereof shaH e distributed to CHARLOTI'E M. VELIQUETI‘E

0.1% thereof shall be dlstubuted to TYLOR G. VELIQUETTE.

0.1% thereof shall be distributed to NELS D. VELIQUETTE.

0.1% thereof shall be distributa:d to CHRISTOPHER D. VELIQUETTE.
0.1% thereof shall be distributed to BRUCE E, VELIQUETTE.

0.18% thereof shall be distributed to TRUDY L. CULLIMORE.

0.3% thersof shall be distributed to NEVA VELIQUETTE.
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(aa)
(bt)
(ce)
(dd)
(e8)

0.3 % thereof shall be distributed to CHRISTOPHER M. LANDAU,

0.3 % thereof shall be distributed to KATIE LANDAT.
0.3 % thereof shall be distributed to MICHELLE L. LANDAU.
1.00% thereof shall be distributed to JAMES N, VELIQUETTE.

2.00% thereof shall be distributed to COLLEEN M. FRYER.

0.3 % thereof shall be distributed to JONATHAN T, VELIQUETTE,

0.3 % thereof shall be distributed to TONI V. MORRISON.
40.03% thereof shall be distributed to BLTON BUSSA.

0.3 % thereof shall be distributed to MERRIE LOU NELSON.
5.00% thereof shall be distributed to ALAN BﬁSéA.

0.3% thereof shall be disteibuted to BECKY KUINGENBERG.

5.0% thereof shall be distributed to EVELYN M. WAY.

0.3% thereof shall be distributed to CATHLEEN STERNAMAN,

0.1% thereof shall be distributed to STEPHEN E. ROWE. -
0.1% thereof shall be distributed to CHERYL A, ROWE.

0.3 % thereof shall be distributed to C. ANGELIE FORBES.
30.0% thereof shall be distributed to GWEN MASON.

0.3% thereof shall be distributed to TERESA GALLIGAN.
0.3% there;)f shall be distritmted to TONIA GALLIGAN.

0.3 % thereof shall be distributed to TAMBRA GALLIGAN.
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(f)  5.0% thereof shall be distributed to BARBARA BARBER,

(gg) 0.2% thereof shall be distributed to KATRINA ELLIOTT.

(kh)* 0.6% thereof shall be distributed to DANIEL WAY.

@)  5.39% thereof shall be distributed to CINDY SCHAAF,

) 0.6% ﬂlen_eaf shall be distributed to DONALD WAY.

If any beneficiary listed in this Section 5.2 (a) throvgh (xx) dies while a beneficiary
of this tmist, my trustee may distribute his or her-share as GWEN MASON and ELTON BUSSA
may appoint during his or her lifetime; such appointment shall be exercised only in favor of the

beneficiaries listed in this Section 5.2(2) through (xx) exceptthemselves or their estates. Itismy
intention that this power shall be construed as a special power of appointment under the applicable

provisions of the Internal Revenue Code and that the assets of such beneficiary’s share shall not -

be included in the estates of GWEN MASON and ELTON BUSSA,
- If GWEN MASON and ELTON BUSSA do not exercise such appoiniment, such
deceased beneficiary’s share shall be divided and distributed equally among his or her then

- gurviving issue per stirpes. If such beneficiary has no then living issue, his or her share shall be.

d1v1ded and dlsmbuted equally among his or her then surviving s1b11ngs "
In all other respects the Trust Agreement shall remain, in fu]l force ami eﬂ"ect

N WITNESS ‘WHEREOF, the parties have hereunto set then‘ hands th:s Hay 21 ,
199 8, .

Witnesses:

B s fase LS)
agica L. Schwab LEO BUSSA, Grantor :

: 7,/1/20 M @.S.)

Julia Coleman . LEO BUSSA, Trustee
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STATE OF MICHIGAN )
) ss
COUNTY OF Antrim )

On this May 22 , 1998 , before me, 2 Notary Public, in and for said
County, personally appeared LEO BUSSA fo me known fo be the person described in and who
execited the within instrument and who acknowledged the same fo be his free act and deed.

Notary Public, . Comty, MI
My commission expires:
of JEGSIOA Ly SCHAB————
Notary PubllcKalkaska Caunly, Michigan
Acting in Anirlm Counly
. My Gommisslon Expitas July 80, 2001
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SECOND AMENDMENT
TO THE
TRUST AGREEMENT .
OF
LEO BUSSA

This is the Second Amendment to the Trust Agreement dated May 8, 1998, and May 22,
1998, by and between LEO BUSSA, presently of Amnm County, MIchlgan, Grantor; and LEO
BUSSA, Trustee.

~ In accordance with the provisions.contained in the Trust Agreement, I hexeby amend the
- original Trust Agreement by deleting Article V thereof and by substituting a new Atticle V in
place thereof which shall consist of the following:

“ARTICIEV
DISTRIBUTION OF TRUST PROPERTY

51 Maek. Etzgatncl Upon my death, the remaining trust property shall be held
in trugt for the benefit of MAE E. H’I‘Z’PATRICK during her lifetime. Whﬂe said property is
continued in trust:

: - (@) my ftrustee shall pay the entire net income therefrom to MAE E,
FI‘I‘ZPATRICK at quarter-annual or more frequent installments.

: (b)  my trustee shall distribute to MAE E. FITZPATRICK so mmuch of the
prmmpal thereof as my trustee, in its sole and absolute discretion shall consider necessary or
advisable for her education, health, maintenance and support in accordance with the standard of
living she enjoyed during my lifetime. - -

Upon the death of MAE E. FITZPATRICK, the remaining trust property shall
be disposed of in accordance with Sections 5:2 and 5.3 below.

5.2 Gift. Upon the death of MAE E. FITZPATRICK or if she predeceases me, I
give the 80 acrg farm located in Milton Township, Antrim County, Michigan, described as:

That part of Government Lot 4 Section 7, T20N, R8W, lying West of a line

starting on the South line of said Section 7, 2645 feet East of the SW corner of
the Section and renning North. 1°30° West

AND
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The SW fractional 1/4 of the SW fractional 1/4 of Section 7, T29N, R8W.

to CINDY SCEAAP. ¥ CINDY SCHAAF is pot then suryiving, this gift shall be divided and
distributed equally between COLLEEN M. FRYER and ANGIE FORBES.' If COLLEEN M.
FRYER or ANGIE FORBES is not then surviving, het portion shall lapse,

53  Final Distribution, Upon the death of MAE E. FITZPATRICK or if she
predeceases me, the amount remaining in trust shall be divided into the fallowmg percentage
shares:

5.3.1 Elton Bussa. Fifty percent (50%) thereof shall be distributed to ELTON"
BUSSA. If ELTON BUSSA. is not then surviving, his share shall be divided.and distributed

equally among CINDY SCHAAF, COLLEEN M. FRYER, and ANGIE FORBES. If CINDY
SCHAAF, COLLEEN M. FRYER, or ANGIE FORBES is not thcn survlvmg, her portlon shall
lapse.

5. 3 2 Gwen Mason. Fifty percent (50%) thereof shall be distributed to GWEN
MASON, If GWEN MASON is not then surviving, her share shall be divided and distributed

equally among CINDY SCHAATF, COLLEEN M. FRYER, and ANGIE FORBES. If CINDY .

SCHAAF, COLLEEN M. FRYER, or ANGIE FORBES is not then survwmg, her poruon shall
lapsa .

. 5.4  Distribntions with Regard to Minors or I)isabled Beneﬁciaries. Whenever a

" distribution is anthorized or reqm:ed by a provision of this agresment to any beneficiary who

is legally incapacitated or 2 minor, such distribution shall be maﬂe by my trustee in any one or
more of the followmg ways: : -

()  Directly to the beneficiary;

(b)  To the gnardian or conservator of such beneficiary;
(©)  To any other person deemed by my trustee to be responsible, and
who has assumed the Tesponsibility of caring for the beneficiary;

@ To any person. or duly licensed financial insfitufion, including my
trustee, as a custodian under the Michigan Uniform Gifts to
Minors Act or the Uniform Transfer to Minors Act or any similar
act of any state or in any manner allowed by any state statute
dealing with gifts or distributions to minors or other individuals
under legal disability; or )
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(& By my trustee, using such amounts to pay directly for such
beneficiary’s care, support and education.

55  Statement of Yotent. For reasons satisféctory to myself, I have made no
provisions in thig trust for any of my heirs-at-law not listed in Sections 5.1, 5.2 and 5.3 above.”

In ali other respects the Trust Agreement shall remain in full force aud effect.

IN WITNESS WHEREOF, the parties have herennto set their hands this 12 ,
199 8., .

‘Witnesses:

‘%A ﬂt:/dni—ﬁ./ (iJ.S.)

LEO’BUSSA, Grantor

Qﬂmﬁw OMOMW _ g B _A'(L.s.>

Goleman ) LEG BUSSA, Trustee

W e A Y c
Butch Bartd,

STATE OF MICHIGAN )
' ) ss
COUNTY OF Antrin )

Onthis _ Novembex 2, 19998, before me, a Notary Public, in and for =

said County, personally appeared LEO BUSSA to me known to be the person described in and
who executed the within instrument and who aclmowledged the same fo be his frea act and deed.

BUTGH BARTZ, JR,
Notary Public Antrim County, Michigan ’(///
My Gummission Expires Ocfaber 03, 2002

Butch Bart
Notary Public, An County’
My commission expires:10-03~2002
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Third Amendment to the Leo J. Bussa Revoeable Living @@ PQXK

1, Leo J. Bussa on February 12, 2010, sign this Third Amendment (“Amendment”) to my
Revocable Living Trust Agreement (“Agreement”) dated May 8, 1998, with a first
amendment dated May 22, 1998 and Second Amendment dated, November 2, 1998.

Tamend my living trust by expanding the Successor Trustees (sec. 1.5 of Trust) as follows:
A, X Gwen Mason is unable to serve for any reason, I name Angie Forbes as
Suiccessor Trustee, if she is unable to serve for any reason, I name Cindy Schaaf, if
she is unable to serve for any reason, I name Colleen Fryer.

Inall other respects, I ratify and confirm the balance of the Trust provisions dated
May 8, 1998, as amended.

Executed in multiple original connterparts and delivered to Trustee as of the date first
written above.

Isign my name to this Amendment on the date that is first written above. I declare under
penalty of perjury under the laws of the State of Michigan that the statements in this
Amendment are true; that this document is my Third Trust Amendment; that Isignit
willingly or willingly direct another to sign for me; that I execute it as my voluntary act
for the purposes expressed in this Amendment; and that] am 18 years of age or older, of
sound mind, and under no consiraint or undue influence.

LedT.Bussa - -

Individually and as Trustee .
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'We, thie witnesses, sign our names to this Amendment on the date that is first written
- above and declare under: penalty of perjury under the laws of the State of Michigan that
all of the following statements are frue of the individual signing this Amendment: he
executes it as a voluntary act for the purposes expressed in this Amendment; each of us,
 inthe individual’s presence, signs this Amendment as a witness to the individnal’s
signing; and, to the best of onr knowledge, the individual is 18 years of age or older, of
sound mind, and vnder no constraint or undue mﬂuence

o w@ﬁ e Y mszgi@ﬂﬁa

.- Anthony\R.{Wittbrodi Terti Armstrong
S'I'ATE OF MICHIGAN ) -
COUNTY OF ANTRIM )

Subseribed and sworn to before me on February 12, 2010 Igy Léeo J. Bussa.

Y. 94&475;&@4 &

Theresa Armstrong, Notary public,
State of Michigan, County of Antrim
My commission expires February 4, 2014.
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Prepared by: e F 4‘:“\ ““\‘ﬁ;f’?
Anthony R, Witibrodt-Attorney e b
P%?O% ‘)
By:/s/ ‘}QW%
112 Fourth St. (]
_P.0.Box 905
Elk Rapids, MI. 49629
231-264-5650
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FOURTH AMENDMENT
TO THE

LEO BUSSA TRUST

1, Leo Bussa (“Trustee™), do hereby make, publish and declare this to be the FOURTH
AMENDMENT to the LEO BUSSA TRUST dated May 8, 1998 (“Trust™), as amended by the
JFIRST AMENDMENT to the Trust dated May 22,1998, as amended_by the SECOND
AMENDMENT to the Trust dated November 2, 1998, and as amended by the THIRD
AMENDMENT to the Trust dated February 12, 2010.

WHEREAS, the Tmséee has reserved the right at any time to amend the terms of the
Trust, Therefore pursuant to Article IT, Administration of my Trust Duriﬁg my Life, pavagraph
2.1, Trustee hereby amends the Trust as follows:

* Trustee hereby deletes Axticle I, paragraph 1.5 in its entirety and repleices with a new
Article], paragraph 1.5.as follows: |
ARTICLEI
ESTABLISHMENT OF TRUST

1.5  Successor Trustees. Uimnmy death or diss;bi]ity, Cindy Schaaf and Charlene A.
Forbes alk/a Angie Forbes shall serve as Co-Trustees, If one of those persons is unavaila'ble, she
shall be rel;laced by Colleen M. Fryer. Ifno named Successor Trustees are available, a bankor -

trust company shall so serve.
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.’,ef Trostee hereby deletes Article Vin 1ts entirety, and a new Article V, is hereby substituted
f’g as follows:

i

z

/ : ARTICLEY.

f,‘f DISTRIBUTION OF TRUST PROPERTY

51  Distribution of Trust property. Upon my death, Mae E, Fitzpatrick having
predeceased me, my Successor Trustees shall distiibute my trust estate as follows:

5.1.1 The 80 acre parcel. That certain parcel of real property described as,

That part of Government Lot four (4), Section 7, Township 29 North,

Range 8 West, lying West of the * North and South line; ALSO, the

Southwest fractional one-quarter (SW fir 1/4) of the Southwest fractional

one-quarter (SW it 1/4) of Section 7, Township 29 North, Range 8 West.

* North and South line starting on the South line of said Section
seven (7). 2645 feet East of the Southwest comer of the Section
and runnthg NorthI°30” West. ‘

sometimes lnown within the family as “the 80. dcre parcel”, to Cmdy

Schaaf, if she survives me. o EERRN R
51.2 The 60 acre parcel, The trust®s undivided ﬂfty (50%) mterest in and to

that certain parcel of real property descnbed as, V l

A strip of land off the North side of the NorthWest j‘xat:lionql quarter of the

Northwest fractional quarter (NW f 1/4-0f N'W. £ 1/4)-and: of GoVeérmineént.

Lot 1 of sufficient width, North and South, to contain sixty (60) acres,
being in Section 18, Town 29 North, range 8 West.

" semetimes known within the family as “the 60 acre parcel™ to Cindy
Schaaf, Colleen M, Fryer and Charlene A. Forbes a/l/a/ Angie Forbes, If
any of said beneficiaries shall not survive me, her or their beneficial

interest shall lapse.

Page 2 of 4

057a

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY



 F

o F

L
.,?'J 5.1.3 Gwen Mason. Thave deleted Gwen Mason as a beneficiary hereunder,

i :
' ‘,/ ’ not because I do not love her, but Gwen received fifty percent (50%) of
i .
}.rj? the undivided fifty percent (50%) interest in the 60 acte parcel held by the
7 _ trust of Mae E. Fitzpatrick, while Cindy Schaaf, Colleen M. Fryer and

Charlene A. Forbes a/l/a Angie Forbes, each received third (1/3) of the
other one-half (1/2) of the undivided fifty percent (50%) interest in the 60
acte parcel, When my trust is distributed, Gwen, Cindy, Colleen and
Charlene will each own an undivided twenty-ﬁvé percent (25%) of'the 60

acre parcel and will be treated equally, which is my desire.

Trustee hereby adds Article VI:

ARTICLE VI
CONTESTIBILITY

6] ' Contestability. If any person shall contest this frust or any of its provisions, that

person shall take nothing as a benefit from my irust.

- In all other respects the Trust Agreemeiit shall remain in full force and effect.

IN WITNESS WHEREOF, I do sign, seal, publish and declare this as the FOURTH
AMENDMENT TO THE LEO BUSSA REVOCABLE LIVING TRUST AGREEMENT dated
MAY 8,1998, in the presence of the peisons witnessing if, this 12™ day of November, 2010.

g (Foiiii ~ T reslees

Le6 Bussa, Trustee
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We, the witnesses, sign our narhes to this Amendment on the date that is first written
above and declare under penalty of pegjury under the laws of the State of Michigan that all of the
following statements are true: the individual signing this Amendment executes it as a voluntary
act for the purposes expressed in this Amendment; each of us, in the individual’s presence, sigos

this Amendment as a witness fo the individnal’s signing; and, to the best of.ourknowledge, the

individual is eighteen (18) years of age or older, of sound mind, and under no constraint or undne

influence.
‘ Voot 0.3 Voo =
K}élm W.-Unger Michelle D. Valuet

STATE OF MICHIGAN )

. )8
COUNTY OF ANTRIM )

Stibscribed and swom to before me in Antrim County by Leo Bussa, the Trustee, onthe

12" day of November, 2010. L R
wg. ‘IJ M
Notary Public; Michelle D. Valuet
Antrim County, Michigan
My commission expires August 27, 2017
Acting in the County of Anirim

Pt:epared by:

John W, Unger (P21679)

John W, Unger, P.L.L.C.

107 E., Broad St,, PO, Box 1079

Bellaire, M{ 49515

(231) 533-6566
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COPY

UIT CLATM DEED
The Grantor: ... . . GWEN.MASON,.Successor. Trustee of the Mae E. Fitzpatr-ick; s
Trust dated May 8, 1998, as amended,
- 'Whose address is: 3662 ISLAND LAKE KALKASKA, MICHIGAN 49646,
C_or_ryeyg and qu1t claims t0' GWEN MASON (“Grantee?), U
Whose address i is: 3662 ISLAND LAKE, KALKASKA MICHIGAN 49646,

An undivided fifty percent (50%) interest in the Mae E. Fltzpamck Trust’s tundivided fifty
- percent (50%) interest’in and to certain real property 111 the Townshlp of Mﬂton, County of
Aninm State of Michigan, descnbed as follows: -~

A stup of Jand off the North side of the Northwest fractlonal quarter of the Nonhwest
“fractional quarter (NW T 1/4 of NW - 1/4) aud of Government Lot 1 of sufficient width,

. North and South, to contain sixty (60) acres, being in Secﬁon 18, Town 29 North Range
8 West.

To gefher Wlﬂl all'the stmchures and appurienances and also subject to easements, restnctmns and
" reservations, and ‘mortgages of prior record, if any. Not including oil, gas and mineral rights
* which have prewously been severad. . .

T.hls~deed1s-g1ven-to-conﬁm‘hﬂe-alreaﬂyvested'm‘the'Grantee'and tocure a"te'chm?:al defest im0
fhe chain of hﬂe : .

For. no. consrderatton Exempt ﬁ:om tansfer tax pursuant to MCL 207. 526 Section 6(n) and

MEL 207.505; Sectior 5(1):

‘The Grantor also grants to the Grantee the right to make all 1awﬁ11 d1vxs1on(s) nnder Section 108
of the Land Dmsmn Act, Act Nb. 288 of Puiblic Acts of 1967.

The a]:ova—descnbed premises may be located within the vicinity;c;f farmland or 2 farm

operation. Generally accepted agricultural apd management practices which may generatenoise,
dust, odors, and other associated condmons may be. used and are protected by the Mzchlgan )

.:.nghttomeA.ct e e e e ar e =
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Dated this 22° day of April, 2011,

e e e e e SiEDEADYE e s e

en Mason, Successor Trustee of e
Mae-E. Fitzpatrick Trust dated May 8, 1998

e e e e e . .. .-' asamended_ Tl R

STATE OF MICHIGAN )
Jss.
COUNTY OF ANTRIM )

The foregomg inStrument was aclcnuwledged before me this 22™ day of Apnl, 2011, By
© Gwen Mason, Successor Trstee of the Mae E. Fitzpatrick Truist dated May 8 1998 as amended

- Notary Pubhc Michelle D. Valuet

Antrim County, Michigan _
My commission expires: Augnst 27 2017
Acting in the County of Antrim
.

Drafted by and when recorded return fo: Send subsequent tax bﬂ]s fo:

-John W. Unger (P21679) . . Granlee

John W. Unger P.LIL.C. -

(Without 6pinion as fo Tifle & W1thout

Opinion.as to.Division Rights.)

"107 E. Broad St., P.O. Box 1079 .

Bellaire, ME 49615

Tax Parcel # Recording Fee: $17.00 Transfer Tax: State: $0.00

05-12-218-001-00 . : . County: $ 0.00
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" Conveys and quit claims to: _CINDY SCHAAF, COLLEEN M, FRYER and CHARLENE

COPY

QUIT CLAIM DEED
The Grantor: GWEN MASC;N,.:Suécessor.Trustee aof the Mae E. Fitzpafrick
Trust dated May 8, 1998, as amended, -
‘Whose address is: ; 3662 ISLAND LAXE, KALKASKA, MICHIGAN 49646,

FORBES.A/K/A ANGIE FORBES (“Grantees”) as Joint
* .Tenants w1th Rlohts of Sumvorshlp,

whose addresses are - 5532 N. Meridian Road, Peru, Indiana, 46970; 10191 Bates
- ' 'Road, Williainsburg, MI 49690; and 4136 Hollow Haven Lane,
Mancelona, MI 49659, respectively; -

Anundivided fifty percent (5 0%) interest in the Mae E. Fltzpatnck Trust’s uindivided fifty
pexcent (50%) interest in and to certain real property in the Townsh1p of Milton, County of
Antrim, State of Mmtngan described as follows:

A strip of land off the N orth side of the Norﬂﬁveat fractional éuaxtet of the Northwest
fractional guarter (NW fr 1/4 of NW fr 1/4) and of Government Lot 1 of sufficient width,
North and South, t6 contain sixty (60) acres, bemg in Section 18, Town 29 North Range
& West. S

Together w:th all the structures and appurtenances and also sub_]ect to éas:eménts restrictions and
reservations, and mortgages of prior record, if any. Not mcludmg oil, gas and mineral rights
which have premously been severed. -

Thls deed is given to conﬁrm title already vested in ﬂm Grantee and to cure a techmcal defect in
the chain of title. .

For no consideration. Exempt from tramsfer tax pursuant to MCL 207. 526 Section 6(n) and" -
MCL 207.505, Sectton 5(1) ;

The Grantor also grants to the Grantees the right fo mdke all lawful division(s) under Sectlon 108
_ ofthe Land Division Act, Act No..288 of Public Acts of 1967.

L., ‘.u.'» s ‘.~..'-:‘:_

D
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The above-described premises may be located within the vicinity of farmland or ¢ farm
operation. Generally accepted agriculiural and management practices which may generate noise,
dust, odors, and other associated conditions may be used and are protected by the Michigan
Right to Farm Act. e ..

Dated this 22™ day of April, 2011,

Si gned by

Gﬂ‘@ﬁ Mason, Successor '.[l-ustee of the
Mae E. Fitzpatrick Trust dated May 8, 1998,
as amended

STATEOF MICHIGAN )
)ss.
COUNTY OF ANTRIM )

The foregomg instrument was aclmowledged before me this zz“d day of Apnl 2011, by
Gwen Mason, Quccessor Trusfee of the. MaeE. F1tzpatuclc Trust dated May 8, 1998 as amended.

U S | | o | Wg JW

- ‘Notary Public: Michelle D. Valuet

" Antim County, Michigan
My commission expires: August 27, 2017
) Actmg in the County of Antnm
) . EE O y
"Drafted by and when Fecorded return fo: """ Send subsequent tax lels to:
John 'W. Unger (P21679) ’ Grautees
John 'W. Unger, P.L.L.C. .
(Without opinion as fo Title & Without
Opinion as to Division Rights.)
107 E. Broad'St., P.0O. Box 1079
Bellaire, MI49615 )
.. TaxParcel#. .  Recording Fee: $17.( _(');:-_-_--..Ir;ansf&)ﬂax:;_Sfétea $°0.00 - e

05-12-218-001-00 - County: § 0.00
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ANTRIM COUNTY CLERK Receipt: 19496 05/09/16
PO BOX 520
BELLAIRE, MI 49615 i )
(231) 533-6353 Cashier: hockingm
The sum of: 175.00
Received Of: ALWARD, FISHER, RICE, ROWE & GRAF PL
FILINGFE 16 9008 CH 175.00
101000-000-608.010 31.00
701000-000-228.580 119.00
701000-000-228.560 25.00
Total 175.00
TENDERED: CHECK 3522 175.00

Signed: %
7 A 4 /A
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REVOCABLE LIVING TRUST AGREEMENT

ARTICLET
ESTABLISHMENT QF TRUST
1.1 Creation' of Trust. - I hereby establish this tmst agreement on
Yidge & , 199 &". I am the grantor of this trust. I am currently a resident of

the State of Michigan.

1.2 Name of Trust. This trust shall be known as the MAE E. FITZPATRICK
TRUST. '

1.3  Declaration. I currently have six (6) children, namely: EDMOND BUSSA
(deceased), LEO BUSSA, MARIE E. VELIQUETTE, LLOYD BUSSA (deceased), ELTON
BUSSA, and EVELYN M. WAY.

All references to my children are to these children.

1.4 Fanding of Trust. Assets may be added to this trust at any time by me or by any
other person in any mannper. All such assets shall be subject to the terms and conditions of this
trust agreement and must be acceptable to my trustee.

1.5 Trustees. Iappoint MYSELF and LEO BUSSA as my co-trustees.

If ¥ am unwilling or unable to serve, or 1 canuot continue to serve, then LEO
BUSSA shall serve alone.

If LEO BUSSA is unwilling or unable to serve, or he cannot continne to serve, then
I appoint GWEN MASON and ELTON BUSSA, ar the survivor of the two, to serve in place
thereof.

In the event no named trustees are available, a majority of the bepeficiaries then
eligible to receive mandatory or discretionary distributions of net income under this agreement
shall name a corporate fiduciary as scon as practicable. The corporate fiduciary must be a bank
or trust company situated in fhe United States having trust powers under applicable federal or state
law. -

A success/a%rustee shall begin to serve in its fiduciary capacity upon execution of
an acceptance of trust 0 be delivered to the then current beneficiaries of this trust. .

EXHIBIT
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. ARTICLE I
ADMINISTRATION OF MY TRUST DURING MY LIFE

2.1 My Lifetime Powers. During my lifetime, my trustee shall pay to me as much of
the income and principal from the trust as I request. Any income not distributed shall be added
to the principal. I shall have the absolute right to add or remove trust property at any time. I
shall also have the absolute right to revoke or amend-this trust at any time. After my death this
trust shall be jrrevocable.

2.2  Distributions Dnring My Disability. During any period of my disability my

trustee shall distribute as much of the principal and income from my trust as my trustee deems

necessary, in its sole discretion, for the education, health, maintenance and support of me-and-

those persons deemed by my trustee to be dependent on me. My trustee in its sole and absolute
discretion may make distcibutions to me and one or more dependents to the complete exclusion
of other dependents, in equal or unequal shares, as my needs and the needs of my respective
dependents require: My trustee may also make distributions to the holder of my durable power
of attorney for the purpose of making gifts to my lineal descendants (and their spouses), including
any trustee of this trust and including the holder of the power of attorney, in an amount, not
exceeding the amount of the annual gift tax exclusion (whether I am the actnal donor or the
consenting spouse) annually with respect to any one of them.

. Any distribution made to any of my dependents shall not be charged against the
share that such dependent may ultimately receive under the terms of this trust.

ARTICLE I
ADMINISTRATION OF MY TRUST UPON MY DEATH

3.1  Payment of Expenses. Upon my death my trustee is authorized, but not directed,
to pay the following: ‘

(a) Expenses of my last illness, funeral and burial;
(b)  Legally enforceable claims against my estate;
(c)  Expenses with regard to the administration of my estate;

(d)  Federal estate tax, applicable state inheritance or estate taxes, or
any other taxes occasioned by my death;

(e) Statutory or court ordered allowances for my family members.

2
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The payments authorized under this Section 3.1 are discretionary, and no claims
or right to payment by third parties may be enforced against my trust by virtue of such
discretionary autherity. My trustee shall be free from all liability in connection with such

payments. The payments authorized under this Section 3.1 shall only be paid to the extent that

the probate assets are insufficient or impracticable to make these payments.

3.2  Gifts in Will. All bequests and devises whether specific, general or residuary
appearing in my will, to the extent such bequests and devises are unable, or in the discretion of
my trustee, impractical to be satisfied by my probate estate, shall be paid by my trust. To the
extent that there are insufficient funds remaining in the trust to fulfill all specific gifts of either
real or personal property to be distributed from this trust,then my trustee shall not be required
to pay a greater percentage of any bequest or devise contained in the will than it is able to pay to
any specific beneficiary of a gift set forth in this trust.

3.3 Nonapportionment. All expenses and claims and all estate, inheritance and death
taxes resulting from my death, shall be paid without apportionment and without reimbursement
from any person except as otherwise specifically provided in this trust. Notwithstanding anything
to the contrary, any estate, inheritance or death tax assessed with regard to property passing
outside of this trust or outside my probate estate, but included in my gross estates for estate tax
purposes, shall not be paid by this trust but shall be the liability of the person recciviﬁg such
property.

ARTICIE IV
DISTRIBUTION OF PERSONAL PROPERTY

Upon my deatk my trustee shall distribute the jewelry, clothing, household furniture,
furpishings and fixtures, chinaware, silver, photographs, works of art, books, boats, automobiles,
sporting goods, artifacts relating to hobbies, and all other tangible articles of household or
personal use in accordance with any list or statement written or signed by me directing the
distribution of such property. Any such list or statement shall be deemed to be incorporated by
reference into this trust, If there are multiple written lists left by me, then the last dated list or
statement shall control. If I have left no list directing distribution of my personal property, then
all such personal property shall be distributed in accordance with the terms of my will.

Any property passing under this Article shall pass subject to all liens, mortgages or other
encumbrances on the property. Further, any policies of insurance covering any personal property
shall be transferred to that beneficiary who receives ownership to such property by reason of .my
death.
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ARTICILE V
DISTRIBUTION OF TRUST PROPERTY

51  LeoBussa. Uponmy death, the remaining trust property shall be held in trust for
the benefit of LEO BUSSA during his lifetime. While said property is continued in trust:

(a) my trustee shall pay the entire net income therefrom to LEQ BUSSA at
quarter-annual or more frequent instaliments. .

(b)  my trustee shall distribute to LEQ BUSSA so much of the principal thereof
as my trustee, in its sole and absolute discretion shall consider necessary or advisable for his
education, health, maintepance and support in accardance with the standard of living he enjoyed
during my lifetime.

Upon the death of LEOQ BUSSA, the remaining trust property shall be disposed of
in accordance with Section 5.2 below.

5.2  Fipal Distribution. Upon the death of LEO BUSSA ar if he predeceases e, the
amount remaining in trust shall be divided into the following percentage shares:

(8  0.1% thereof shall be distributed to ROGER C, VELIQUETTE,

(b)  0.1% thereof shall be distributed to SARA M. VELIQUETTE McGUIRE.
(6  0.1% thereof shall be distributed to M. JUDITH VELIQUETTE.

(@ 0.1% thereof shal} be distributed to RACHEL A. BUNNER.

{e) 0.1% thereof shall be distributed to CHARLOTTE M. VELIQUETTE.
® 0.1% thereof shall be distributed to TYLOR G. VELIQUETTE.

(2 0.1% thereof shall be distributed o NELS D. VELIQUETTE.

() 0.1% tbéreof shall be distributed to CHRISTOPHER D. VELIQUETTE.
6] 0.1% thereof shall be distributed to BRUCE E. VELIQUETTE.

1) 0.1% thereof shall be distributed to SHIRLEY M. CISNEROS.
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0.1% thereof shall be distributed to CARMEN CISNEROS.
0.1% thereof shall be distributed to ABEL CISNEROS.
0.1% thereof shall be distributed to JESSICA CISNEROS.

0.2% thereof shall be distributed to TRUDY L. CULLIMORE.

'0.1% thereof shall be distributed to DAMON M. CULLIMORE.

0.1% thereof shall be distributed to STEVEN J. CULLIMORE.
0.2% thereof shall be distributed to JAN R. VELIQUETTE.

0.1% thereof shall be distribnted to JASON R. VELIQUETTE.

-0.1% thereof shall be distributed to KEVIN J. VELIQUETTE.

0.3% thereof shall be distributed to NEVA VELIQUETTE.

0.3 % thereof shall be distributed to CHRISTOPHER M. LANDAU.
0.3% thereof shall be distributed to KATIE LANDAU.

0.3% thereof shall be distributed to MICHELLE L. LANDAU.
0.6% thereof shall be distributed to JAMES N. VELIQUETTE.
1.7% thereof shall be distributed to COLLEEN M. FRYER.

0.3% thereof shall be distributed to JONATHAN T. VELIQUETTE.
0.1% thereof shall be distributed to ALYSSA M. VELIQUETTE.
0.1% thereof shall be distributed to NATHAN J. VELIQUETTE.

0.3% thereof shall be distributed to TONI V. MORRISON.

0.1% thereof shall be distributed to SANDY SWARTHOUT.
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44.4% thereof shall be distributed to ELTON BUSSA.

0.3 % thereof shall be distributed to MERRIE LOU.NELSON,
0.3% thereof shall be distributed to ALAN BUSSA.

0.3 % thereof shall b? distributed to BECK'Y KLINGENBERG.

5.0% thereof shall be disiributed to EVELYN M. WAY.

0.3% thereof shall be distributed to CATHLEEN STERNAMAN.

0.1% thereof shall be distributed to STEPHEN E. ROWE.
0.1% thereof shall be distcibuted to CHERYL A. ROWE.
0.3 % thereof shall be distributed to C. ANGELIE FORBES.
30.0% thereof shall be distributed to GWEN MASON.
0.3% thereof shall be distributed to TERESA GALLIGAN.
0.3 % thereof shall be distributed to TONIA GALLIGAN.
0.3% thereof shall be distributed to TAMERA GALLIGAN.
0.5% thereof shall be distributed to JANET PARRY.

0.1% thereof shall be distributed to JESSICA PARRY.
4.8% thereof shall bc.distributcd to BARBARA BARBER.
0.2% thereof shall be distributed to KATRINA ELLIOTT.
0.6% thereof shall be distributed to DANIEL WAY.

5.0% thereof shall be distributed to CINDY SCHAAF.
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(xx) 0.6% thereof shall be distributed to DONALD WAY.

If any beneficiary listed in this Section 5.2 (a) through (xx) dies while a beneficiary
of this trust, my tfustee may distribute his or her share as GWEN MASON and ELTON BUSSA
may appoint during his or her lifetime; such appointment shall be exercised only in favor of the
beneficiaries listed in this Section 5.2(a) through (xx) except themselves or their estates. It is my
intention that this power shall be construed as a special power of appointment under the applicable
provisions of the Internal Revenue Code and that the assets of such beneficiary’s share shall not
be included in the estates of GWEN MASON and ELTON BUSSA.

If GWEN MASON and ELTON BUSSA do not exercise such appointment, such
deceased beneficiary’s share shall be divided and distributed equally among his or her then
surviving issue per stirpes. If such beneficiary has no then living issue, his or her share shall be
divided and distributed equally among his or her then surviving siblings.

5.3  Distributions with Regard to Minors or Disabled Beneficiaries. Whenever a

distribution is authorized or required by a provision of this agreement to any beneficiary who-is
legally incapacitated or a minor, such distribution shall be made by my trustee in any one or more
of the following ways:

(@  Directly to the beneficiary;
® To the guardian or conservator of such beneficiary;

© To any other person deemed by my trustee to be responsible, and
who has assumed the responsibility of caring for the beneficiary;

@ To any person or duly licensed financial institution, including my

' trustee, as a custodian under the Michigan Uniform Gifis to Minors
Act or the Uniform Transfer to Minors Act or any similar act of any
state or in any manner allowed by any state statute dealing with gifts
or distributions to minors or other individuals under legal disability;
or

(¢) By my trustee, using such amounts to pay directly for such
beneficiary’s care, support and education.

5.4 Statement of Inteni. For reasons satisfactory to myself, 1 have made no
provisions in this trust for any of my heirs-at-law not listed in Sections 5.1 and 5.2 above.
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ARTICLE VY
TRUST ADMINISTRATION

6.1  Resignation of Trustee. Any trustee may resign by giving thirty (30) days p~-or
vritten notice 1o.any other trustee and to each of the beneficiaries then eligible to receive
mandatory or discretionary distributions of net income from any trust created under this
agreement.

‘6.2  Removal of Trustee by Court or Co-trustee. A trustee may be removed by any
other trustee when, in the opinion of two licensed physicians, because of illness, age or any other
cause, such trostee is unable to effectively manage the trust property or its financial affairs, Also,
a trustee may be removed by any court of competent jurisdiction which has declared that such
trustee has become legally incapacitated or otherwise legally unable to effectively manage this trust
property or its financial affairs. Such court may also remove a corporate trustee and name a
replacement individual trustee if, in the opinion of such court, a corporate trustee, for cost,
efficiency, or other reasons is not best suited to carry out the provisions of the trust, and all of the
current income beneficiaries consent to such removal and appointment.

6.3  Removal of Trustee by Beneficiaries. I give a majority of the beneficiaries then
eligible to receive mandatory or discretionary distributions of net income in their sole discretion,
the power to Temove any trustee and substitute another trustee in any of the following instances:

(2) Removal of corporate trustee if:

6 My trustee has failed to carry out the terms of this agreement or its
duties as trustee.

(i)  The corporate trustee does not provide the trust with investment
results consistent with reasonable objectives established for the trust
by the individual trustee (if any) upon consultation with the adult
beneficiaries.

(iii)  The fee charged by my trustee is twenty percent (20%) greater than
the average normal fee of the three (3) largest banking institutions
within a fifty (50) mile radius of the current corporate trustee.

(b)  Removal of individual trustee if:

(i) My trustee has failed to carry out the terms of this agreement or its
duties as trustee. .
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Notice of removal shall be effective when made in writing and personally delivered
to all trustees. . : ’
A corporate trustee shall be appointed to replace a removed corporate trustee.

Subject to Section 1.4 above, an individual or corporate trustee may replace a removed individual .

trustee.
The substituted corporate trustee shall have a minimum combined capital and
surplus of not less than Ten Million Dollars ($10,000,000.00).

6.4. - Limitation on Trustee who is a Beneficiary. Notwithstanding any other provision

in this agreement, any trustee, other than the Grantor, who i a beneficiary or who has any vested
or contingent interest in this trust, whether income or principal, shall not exercise any power or
act upon any matter relating to himself or herself {or anyone to whom such trustee owes a legal
obligation) which involves the use of discretion.

6.5 No Regnirement {o Furnish Bond. My trustee shall not be required to furnish
any bond for the faithful performance of its dutics. If a bond is required by any law or court of
competent jurisdiction it is my desire that no surety be required on such bond.

6.6  Court Supervision Not Required. - All trusts created under this agreement shall
be administered free from the act of supervision of any court,

6.7  Majarity of Trustees Regnired to Control. When more than two (2) trustees are

acting, the concurrence and joinder of a majority of trustees shall control in all matters pertaining
to the administration of any trusts created under this agreement. If only two (2) trustees are
acting, then the concurence of both shall be required. When more than two (2) tustees are
acting, any dissenting or abstaining trostee may be absolved from personal liability by registering
a written dissent with the records of the trust and the dissenting trustee shall thereafter act with
the other trustees in any manner necessary or appropriate to effectuate the decision of the majority.

6.8  Trustee Accounting. My trustee shall report, at least annvally, to the beneficiaries
then eligible to receive mandatory or discretionary distributions of the net income from the various
trusts created in this agreement, all of the receipts, disbursements, and distributions occurring
during the reporting period along with a complete statement of the trust property. The trust books
and records, along with all trust documentation, shall be available and open at all reasonable times
to the inspection of the trust beneficiaries and their representatives. My trustee shall not be
required to furnish trust records or documentation to any individual corporation or entity that is
not a beneficiary, does not have the express written approval of a beneficiary, or is not requesting
such pursuant to a court order.
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6.9  Trustee Fee, My trustee (whether corporate or individual) shall be entitled to fair
and reasonable compensation for the services it renders as a fiduciary. The amount of
compensation shall be an amount equal to the customary and prevailing charges for services of a
similar nature during the same period of time and in the same geographic locale, My trustee shall
be reimbursed for the reasonable costs and expenses incurred in connection with its fiduciary
duties under this agreement.

6.10 Small Trust Termination. If at any time after my death my trustee shall determine
that the trust is of a size that is no longer econormical to administer, that trustee, without further
responsibility, may (but need not) distribute the trust to the beneficiaries for whom the trust assets
are being administered. -

A Y

6.11 Other Provisions.

6.11.1 Tristee Powers. My trustee shall have the power to deal with real and
personal property held in trust as freely as I might have, without prior or subsequent approval by
any court or judicial authority and shall have those powers allowed to trustees under Michigan law
and the laws of any state where this agreement may be administered. No person dealing with my
trustee shall be required to inquire into the propriety of any of my tristee's actions nor shall any
person paying money or delivering money to the trust be required to sée to its application.
Without in any way limiting the generality of the foregoing, my trustee is granted the rights and
powers set forth on Schedule "A", which shall be deemed part of this trust and is incorporated
herein by reference.

6.11.2 State Law. This Agreement shall be governed and interpreted in
accordance with the laws of the State of Michigan.

IN WITNESS WHEREOF, 1 have hereunto set my hands the day and year first above
written.

Witnesses:

Trjas Foo LS Aie Frek
MAE E. FITZPATRICK, Grantor

R " 93 A e ELE
s - ° - P . . - "" '. o £ I..r_ i .ﬁ/
;,ZL-M..’HQQ gf’( [ Z/{d/ Z’Ze___. 7' fas gt ;( !
' MAE E. FITZPATRICK, Trustee
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}_.
STATE OF MICHIGAN ?)/
. g PSS
COUNTY OF it TG
o |
Oo /{ / /(H{ 5( . 199§i,/bcfore me, a Notary Public, in and for said

County, personally appeared MAE E. FITZPATRICK to me kuown to be the person described
in and who executed the within instrument and who acknowledged the same to be her free act and
deed. ‘ !

-

VP Ry
L-' / . / .
7 P o
—
Notary Public, County, Ml
My Commission Expires:
Prepared by: Notary puc B Y. BCRKG
Borre, Peterson, Fowler & Reens, P.C. ey i Kot G
P.O. Box 1767 - Commission Expirea March' 13, £1s

Grand Rapids, Michigan 49501
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SCHEDULE A
TO
- TRUST AGREEMENT

A. Introduction to Trustee's Powers. Except as otherwise provided in the trust
agreement, my trustee shall have both the administrative and investment powers under this
Schedule and any other powers granted by the laws of the State of Michigan with respect-to the
various trusts created by this agreement. These powers shall include those powers enumerated
nnder MCLA Section 700.801 gt seq.

B. Administrative and Jnvestment Powers. My trustee is hereby granted the
following administrative and investment powers:

1. - Common Fnnd Powers. For the purpose of convenience with regard to
the administration and investment of the trust property, my trustee may hold the several trusts
created under this agreement as a common fund. My trustee may make joint investments with
respect to the funds comprising the trust property.

2. Distribution Powers. My trustee is specifically authorized to make
divisions and distributions of the trust property either in cash or in kind, or partly in cash and
partly in kind, or in any proportion it deems advisable. It shall be under no obligation or
responsibility to make pro rata divisions and distributions in kind. My trustee may allocate
specific property to any beneficiary or share although the property may differ in kind from the
property allocated to any other beneficiary or share. The foregoing powers may be exercised
regardless-of the income tax basis of any of the property.

3. Investment Powers, My trustee may invest and reinvest in such classes of
stocks, bonds, securities, or other property, real or personal, as it shall determine. It may invest
in investment trusts as well as in common trust funds. It may porchase life, annuity, accident,
sickness, and medical insurance on the behalf of and for the benefit of any trust beneficiary.

4. Loaning or Borrowing. My trustee may loan money to any beneficiary,
with or withont interest, on any termo or on demand, with or without collateral, as it deems in the
best interest of the trust beneficiaries. It may borrow money upon such terms and conditions as
it shall deem advisable, including, in the case of a corporate fiduciary, the power to borrow from
its own banking or commercial loan department. Tt shall have the power to obligate the trust
property for the repayment of any sums borrowed where the best interests of the beneficiaries have
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been taken into consideration. My trustee shall have the power to encumber the trust property,
in whole or in part, by mortgage, pledge, hypothecation or otherwise.

5. Income aud Principal Powers. My trustee shall determine (in accordance
with sound trust accounting principles and without regard to the Michigan Uniform Principal and
Income Act) in a-fair, equitable, and practical manner how all disbursements, receipts, and
wasting assets shall be credited, charged or apportioned between principal and income.

6 Real Fstate Powers. My trustee shall have the power to buy or sell any

interest in real estate on any terms deemed appropriate by my trustee. My trustee may improve:

any real estate held as trust property, including the power to demolish any buildings in whole or
in part, and to erect any buildings; to lease and grant options to lease for any term and upon such
terms and conditions as it deems reasonable even though the term of said lease may extend beyond
the termination of any trust created under this agrecment. ’

My trustee may also grant or release any easements or other interests with
respect to real estate and may dedicate parks, streets and alleys or vacate any street or alley or
construct, repair, alter, remodel or abandon any improvements.

7. Environmental Matters. My trustee may use and expend the trust income
and principal to (i) conduct or cause io be conducted environmental investigations of the trust
property, including environmental audits, assessments, site moniforing, laboratory analyses,
testing, title histories, aerial photographs, public and private records reviews, and any related
inquiries arising out of or in any way related to liability or claims under federal, state or local
environmental statutes, regulations, ordinances, requirements, demands of government authorities
or policies or under coromon law ("environmental laws"); (ii) take appropriate remedial action to
contain, clean up or remove any actual or threatened environmental hazard, including a spill,
release, discharge or contamination, and conduct site restoration work on the trust property and
notify the appropriate federal, state or local authorities either on its owa accord or in response to
an actual or threateped violation of environmental laws; (iii) institute legal proceedings, claims
and demands concerning environmental hazards, contamination or condition of the trust property,
or contest, pay, compromise, settle or comply with legal proceedings, claims, demands, orders,
penalties, fines and damages brought or imposed by federal, state or local government authorities
or by a private litigant; and (iv) employ agents, consultants and legal counsel to assist with or
perform the above undertakings or actions.

No trustee shall be liable for any loss or depreciation in value of trust assets
as the result of the trustee retaining any property that is polluted or contaminated or has an adverse
environmental condition unless the trustee cansed the loss or depreciation in value through willful
default, willful conduct, or gross negligence,
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8. Securities Powers. In addition to those other securities powers granted
throughout this Schedule A, my trustee may retain, exercise, or sell rights of conversion or
subscription with respect to any securities held as part of the trust property. My trustee may vote
or refrain from voting at corporate meetings either in person or by proxy, whether general or
limited, and with or without substitations.

9. Sale, Lease, and Other Dispositive Powers. My trustee may sell, lease,
transfer, exchange, grant options with respect to, or otherwise dispose of the trust property. My
trustee may make such contracts, deeds, Ieases, and any other instruments it deems proper under
the immediate circumstances, and may deal with the trust property in all other ways in which a
natural person could deal with his or her property.

10.  Life Insurance Powers. My trustee may purchase, accept, hold, and deal
with as owners, policies of insurance on the life of any trust beneficiary, or on the life of any
person in whom any trust beneficiary has an insurable interest. My trustee may borrow money
with which to pay premiums due on any policy-either from the company issuing the policy or from
any other source and may assign any such policy as security for the loan. My trustee shall have
the power to exercise any option in a policy with regard to any dividend or share of surplus
apportioned to the policy; to reduce the amount of a policy or convert or exchange the policy; or
to surrender a policy at any time for its cash value. My trustec may elect any paid-up insurance
or any extended term insurance nonforfeiture option contained in a policy. My trustee shall have
the power to sell policies at their fair market value to the insured or to anyone having an insurable
interest in the policies. My trustee shall have the right to exercise any other right, option, .or
benefit contained in a policy or permitted by the insurance company issuing that policy. Upon
termination of any trust created under this agreement, my trustee shall have the power to transfer
and assign the policies held by the trust as a distribution of trust property.

11.  Non-Productive Property. My trustee may hold property which is non-
income producing or is otherwise nonproductive if the holding of such property is, in the sole and

absolute discretion of my trustee, in the best interests of the beneficiaries,

12.  Settlement Powers. My trustee may compromise, adjust, arbitrate, alter
the terms-of, or abandon any claim in favor of or against any trust created under this agreement.

13,  Trust Addition and Retention Powers. My trustee is authorized to receive

additional trust property, whether by gift, will, or otherwise, either from me, or from any other
person, corporation, or entity. Upon receipt of any additional property, my trustee shall

administer and distribute the same as part of the trust property. My trustee may retain, without
liability for depreciation or loss resulting from such retention, all property constituting the txust
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estate at the time of its creation or thereafter received from other sources. The foregoing shall be
acceptable even though such property may not be of the character prescribed by law for the
investment of trust funds, or may result in inadequate diversification of the trust property. My
trustee may reject additions to trust property if the acceptance of such trust property would likely
result in a potentially greater liability than the fair value of the addition:

14. Business Powers. My trustee may retain and continue any business in
which I had an interest as a shareholder, partner, sole proprietor, or as a participant in a joint
venture, even though that interést may constitute all or a substantial portion of the trust property.
It may directly participate in the conduct of any such business or employ others to do so on behalf
of the beneficiaries. It may execute partnership agreements, buy-sell agreements, and any
amendments to them. It may participate in the incorporation of any trust property, any corporate
reorganization, merger, consolidation, recapitalization, liquidation, dissolution, or any stock
redemption or cross purchase buy-sell agreement. It may hold the stock of any corporation as
trust property, and may elect or employ directors, officers, employees, and agents, and
compensate them for their services. It may sell or liquidate any business interest that is part of
the trust property. It shall carry out the provisions of any agreement entered into by me for the
sale of any business interest or the stock thercof.

’ My trustee may exercise all of the business powers granted in this agreement
regardless of whether my trustee is personally interested or an involved party with respect to any
business enterprise forming a part of the trust property.

15.  Agricultural Powers. My trustee may retain, acquire, and continue any

farm or ranching operation whether as a sole proprietorship, partnership, or corporation. It may
engage in the production, harvesting, and marketing of both farrn and ranch products either by
operating directly or with management agencies, hired labor, tenants, or sharecroppers. It may
engage and participate in any government farm program, whether state or federally sponsored.
It may purchase or rent machinery, equipment, livestock, poultry, feed, and seed. It may improve
and repair all farm and ranch properties, construct buildings, fences, and drainage facilities;

acquire, retain, improve, and dispose of wells, water rights, diich rights, and priorities of any -

nature.

My trustee may, in general, do all things customary or desirable to operate
a farm or ranch operation for the benefit of the beneficiaries of the various trusts created under
this agreement.

C. Instructions of Agent. My trustee shall follow and comply with the instructions

of any agent of mine designated to act for me or on my behalf, provided that my trustee shall have
no liability for following such instructions,
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D. Restriction of Assignment - Spendthrift. No beneficiary of the trust shall have

any right to or interest in the income or principal of the trusts hereby created until it shall have
been paid to him or her. Both principal and income of the trust created shall be free from the
interference and control of the creditors of any beneficiary and neither the principal nor income
of any trust shall be subject to assignment or other anticipation by any beneficiary nor-to seizure
under any legal, equitable or other process whatsoever, and in the event that my trustee believes
that this provision may be violated or if it believes the protection of any beneficiary requires, it
shall have the power to withhold any part or all of the income and principal payments to which
any such beneficiary may at any time be entitled and to use and pay directly such portion thereof
as fo it in Its discretion may seem.advisable to carry ont the purposes of the trust. However, the
provisions of this section shall in no way Iimit the rights given to my spouse with regard to those
portions of the trust intended to qualify for the marita) deduction.

E. Rule Against Perpetuities. Notwithstanding any other provision of the trust
agreement, at the end of ninety (90) years after the date of my death, my trustee shall distribute
the principal and all-accrued or undistributed net income of the trust to the beneficiary for whom
such funds are being held.

. Definitions.

) Disabhility. For purposes of this agreement, the term "disability” shall be
defined as any period when (2) in the opinion of two (2) licensed physicians, because of illness,
age or any other cause, I am unable to effectively manage my property or financial affairs; or (b)
a court of competent jurisdiction has declared that I am legally incapacitated or otherwise legally
unable to effectively manage my property or financial affairs.

#A) Child, Children. "Child" or "children" shall be as defined in the Michigan
Revised Probate Code in effect on the date of this agreement, excluding, however, persons
adopted afier attaining age twenty-one (21). .

K1) Issue. "Issue” means all of the designated person's descendants of all
generations with the relationship of parent and child determined at each generation as defined
above.

(4)  Education. "Education" includes education at a preparatory school, trade
school, college, university, professional or postgraduate school, or other institution of higher

education and travel, lodging or other expenses incidental or supplemental thereto.

5 Tax Terminology. Tax terms shall have the meaning those terms, or their
equivalents, have under the Federal Internal Revenue Code in effect from time to time.
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G. Tax Eleciions.

1. Authority of Trustee to Male Flection, My trustee may exercise any
available election with regard to state or federal income, inheritance, estate, succession, or gift
tax law. Further, my trustee may make elections under any employee benefit plans.

2, Generation-Skipping Tax Election. FEach beneficiary's share of any
distribution from this trust shall be reduced by that proportion of the GST tax (as defined in
Section 2611 of the Internal Revenne Code of 1986) paid by the trust and represented by the
fraction determined as follows: The numerator shall be that beneficlary's share and the
denominator shall be the total amount of all transfers subject to generation-skipping tax. For
purposes of this paragraph "beneficiary” shall mean that person defined as a "skip person” in
Section 2613 of the Internal Revenue Code of 1986. My trustee shall have the right and full
anthority to determine and allocate the generation-skipping exemption and any generation-skipping
taxes. The decisions of my trustee involving these matters or in connection with any
interpretations of the general provisions of this trust agreement shall be conclusive and binding
on all interested parties.

3. S_Corporation Election.

Notwithstanding any other provision in this tust agreement, if there is capital stock
of a "small business corporation” as defined in Section 1361(b) of the Internal Revenue Code of
1986, as amended, allocable to or comprising a part of the principal of this trust agreement, then
my trustee shall allocate all of the capital stock of such "small business corporation” to a separate
trust for the benefit of .one.beneficiary, or prior to making an election under said Section 1362(a)
rny trustee shall either allocate or sever the capital stock of such "small business corporation” from
such trust and allocate the capital stock to a separate trust for the benefit of one beneficiary. The
trust created hereunder shall be known as the "qualified S Corporation trust FBO" said
beneficiary. The following terms and conditions of such trust shall supplement or override, if to
the contrary, any other terms or conditions contained elsewhere in this trust agreement to the trust
for the benefit of the designated beneficiary:

Q) All income, within the meaning of Section 643(b) of the Internal Revenue
Code of 1986, as amended, of the trust shall be distributed to the
designated beneficiary while the small business corporation is an S
corporation”.

(i)  The income and principal of the trust may be distributed only to the
designated beneficiary or, while the designated beneficiary is under any
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legal disability, may be paid by my trustee to any court-appointed guardian
or similar appointee with respect to such legally disabled designated
beneficiary.

(iii)  The trust terms and conditions, not to the contrary: that would otherwise
apply if this trust was not created, shall control the administration and
disposition of any trust created hereunder.

4. Alternative Valnation Date. My trustee shall have the right to elect any
alternate valuation date for federal estate tax or inheritance tax purposes.

5.  Employee Benefit Plans, My trustee shall have the right, in its sole and
absolute discretion, to elect to receive any reticement plan deafh proceeds, whether under a
qualified pension, profit sharing, individual retirement account, or any other retivement plan,
either in a Jump sum or in any other manner permitted by the terms of the particular retirement
plan, to the extent of my interest. My trustee shall not be liable to any beneficiary for the death

benefit election ultimately selected. My trustee may disclaim the benefits of any retirement plan -

payable to this trust including any individual retirement accounts. Such disclaimed benefits shall
be payable in accordance with suich plan.

I hereby acknowledge that this Schedule A was attached to my trust agrecment
when executed and is intended to be incorporated therein.

L
T e D i
TFat e J’/c-fzj;j-- iex ‘

Grantor '
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Cop -

FIRST AMENDMENT
TO THE
TRUST AGREEMENT
OF
MAE E. FITZPATRICK

MAE E. FITZPATRICK, presently of County, Michigan, Grantor; and MAE

This is the First Amendment to the Tgst ggreement dated May 8, 1998, by and between
E. FITZPATRICK and LEO BUSSA, Co-Indstees, therein collectively referred to as Trustee.

In accordance with the provisions contained in the Trust Agreement, Y hereby amend the
original Trust Agreement by deleting Section 5.2 thereof and by substituting a new Section
5.2 in place thereof which shall consist of the following: ‘

“5.2  Final Distxibution. Upon the death of LEO BUSSA or if he predeceases me, the
amonnt remaining in trust shall be divided into the following percentage shares:

(a) 0.1% thereof shall be distributed to ROGER C. VELIQUETTE.

(b) 0.1% thereof shall be distributed to SARA M. VELIQUETTE McGUIRE.
{©) 0.1% thereof shall be distributed to M. YUDITH VELIQUETTE.

(@) 0.1% thereof shall be distributed to RACHEL A. BUNNER.

(e) 0.1% thereof shall be distributed to CHARLOTTE M. VELIQUETTE.
3] 0.1% thereof shall be-distributed to-TYLOR G. VELIQUETTE. '

(g)  0.1% thereof shall be distributed to NELS D. VELIQUETTE.

(h) 0.1% thereof shall be distributed to CHRISTOPHER D. VELIQUETTE.
{1) 0.1% thereof shall be distributed to BRUCE E. VELIQUETTE.

6)] 0.18% thereof shall be distributed to TRUDY L. CULLIMORE.

(49) 0.3% thereof shall be distributed to NEVA VELIQUETTE.
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M
(m)
(n)
(o)
®
(@
®
(s)
®
(w)
W)
(W)
)
o)
@)
(aa)
(bb)
(c0)
(dd)

(ee)

0.3% thereof shall be distributed to CHRISTOPHER M. LANDAU.

0.3 % thereof shall be distributed to KATIE LANDAU.
0.3% thereof shall be distributed to MICHELLE L. LANDAU,
1.00% thereof shall be distributed to JAMES N. VELIQUETTE.

2.00% thereof shall be distributed to COLLEEN M. FRYER.

0.3% thereof shall be distributed to JONATHAN T. VELIQUETTE.

0.3% thereof shall be distributed to TONI V. MORRISON.
40.03 % thereof shall bfz distributed to ELTON BUSSA.

0.3% thereof shall be distributed to MERRIE LOU NELSON.
5.00% thereof shall be distributed to ALAN BUSSA.

0.3% thereof shall be distributed to BECKY KLINGENBERG.

5.0% thereof shall be distributed to¢ EVELYN M. WAY.

0.3 % thereof shall be distributed to CATHLEEN STERNAMAN.
0.1% thereof shall be distributed to STEPHEN E. ROWE.

(0.1% thereof shall be distributed to CHERYL A. ROWE.

0.3% thereof shall be distributed to C. ANGELIE FORBES.
30.0% thereof shall be distributed to GWEN MASON.

0.3% thereof shall be distributed to TERESA GALLIGAN.

0.3% thereof shall be distributed to TONIA GALLIGAN.

0.3% thereof shall be distributed to TAMERA GALLIGAN.
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(ffy  5.0% thereof shall be distributed to BARBARA BARBER.
(gg) 0.2% thereof shall be distributed to KATRINA ELLIOTT.
(Wh) 0.6% thereof shall be distributed to DANIEL WAY. |

(i) 5.39% thereof shall be distrib‘ut.ed to. CINDY SCHAAF,
Gi 0.6% thereof shall be distributed to DONALD WAY.

If any beneficiary listed in this Section 5.2 (a) through (xx) dies while a beneficiary
of this trust, my trustee may distribute his or her share as GWEN MASON and ELTON BUSSA
may appoint during his or her lifetime; such appointraent shall be exercised only in favor of the
beneficiaries listed in this Section 5.2(a) through (xx) except themselves or their estates. It is my
intention that this power shall be construed as a special power of appointment under the applicable
provisions of the Internal Revenue Code and that the asséts of such beneficiary’s share shall not
be inclunded in the estates of GWEN MASON and ELTON BUSSA. .

If GWEN MASON and ELTON BUSSA do not exercise such appointment, such
deceased beneficiary’s share shall be divided and distributed equally among his or her then

surviving issue per stirpes. If such beneficiary has no then living issue, his or her share shall be.

_ divided and distributed equally among his or her then surviving siblings.”
In all other respects the Trust Agreement shall remain in firll force and effect.

8 IN WITNESS WHEREQF, the parties have hereunto set their hands this May 22 )
199 ° .

Witnesses:

‘ | A hwed By ! (L.S.)
essica L. Schwab MAE E. FITZPATRICK, Grantor

0 pia Qﬂiﬂxh¢unu Mee & L. Terc S5
Jjia Coleman MAE E. FITZPATRICK, Trustee

%zzé'féz », (L.S.)
LEOBUSSA, Trustee
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STATE OF MICHIGAN )
) s8
COUNTY OF Antrim )

Onthis __ May 22 , 199 8 , before me, a Notary Public, in and for said
County, personally appeared MAE E. FITZPATRICK to me known to be the person described
in and who executed the within instrument and who acknowledged the same to be her free act and

d;ed.
. é;ga:m ;é? Qgéftlg-ﬁ

Notary Public, _____ County, MI
My commission expires:
JESSICA L. SCHWAR
Notary Public Katkaska County, Michigan

Acting In Antrim County
My Commission Expires July 30, 2001
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SECOND AMENDMENT
TO THE
TRUST AGREEMENT
OF
MAE E. FITZPATRICK

This is the Second Amendment to the Trust Agreement dated May 8, 1998, as amended
May 22, 1998, by aud between MAE E. FITZPATRICK, presently of Antrim County,
Michigan, Grantor; and MAE E. FITZPATRICK and LEO BUSSA, Co-Trustees, therein
collectively referred to as Trustee. '

NV 0%:7€:01 T20T/0T/L OSIN A4Q AAATADTY

In accordance with the provisions contained in the Trust Agreement, T hereby amend the
original Trust Agreement by deleting Article V thereof and by substituting a new Article V in
place thereof which shall consist of the following:

“ARTICLE V .
DISTRIBUTION OF TRUST PROPERTY

5.1 Leo Bussa. Upon my death, the remaining trust property shall be held in trust
for the benefit of LEO BUSSA during his lifetime. While said property is continued in trust:

(@  my trustee shall pay the entire net income therefrom to LEO BUSSA at
quarter-annnal or more frequent instaliments.

) my trustee shall distribute to JEO BUSSA so mnuch of the principal thereof
as my trustee, in its sole and absolute discretion shall consider necessary or advisable for his
education, health, maintenance and support in accordance with the standard of living he enjoyed.
during my lifetime. N ’

Upon the death of LEO BUSSA, the remaining trust property shall be disposed
of in accordance with Section 5.2 below.

5.2  Final Distribution. Upon the death of LEO BUSSA or if he predeceases me, the
amount remaining in trust shall be divided into the following percentage shares:

5.2.1 Elton Bussa. Fifty percent (50%) thereof shall be distributed to ELTON
BUSSA. If ELTON BUSSA is not then surviving, his share shall be divided and distributed
equally among CINDY SCHAAF, COLLEEN M. FRYER, and ANGIE FORBES. If CINDY
SCHAAF, COLLEEN M. FRYER, or ANGIE FORBES is not then surviving, her portion shail
lapse. . '
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5.2.2 Gwen Mason. Fifty percent (50%) thereof shall be distributed to GWEN
MASON. If GWEN MASON is not then surviving, her share shall be divided and distributed
equally among CINDY SCHAAF, COLLEEN M. FRYER, and ANGIE FORBES. If CINDY
SCHAAF, COLLEEN M. FRYER, or ANGIE FORBES is not then surviving, her porticn shall
lapse. .

53 Distributions with Regard to Minors or Disabled Beneficiaries. Whenever a -

distribution is authorized or required by a provision of this agreement to any beneficiary who

is legally incapacitated or a minor, such distribution shall be made by my trustee in any one or

more of the following ways:
(a) Directly to the beneficiary;
)] To the guardian or conservator of such beneficiary;

{© To any other person deemed by my trustee to be respopsible, and
who has assumed the responsibility of caring for the beneficiary;

@ To any person or duly licensed financial institution, including my
trustee, as a custodian under the Michigan Uniform Gifts to
Minors Act or the Uniform Transfer to Minors Act or any simitar
act of any state or in any manner allowed by any state statute
dealing with gifts or distributions to minors or other individuals
under legal disability; or '

()] By my trustee, using such amounts to pay directly for such
-+ -beneficiary’s care, support and education.

5.4  Statement of Intent. For reasons satisfactory to myself, I have made mo
provisions in this trust for any of my heirs-at-law not listed in Sections 5.1 and 5.2 above.”

In all other respects the Trust Agreement shall remain in ful} force and effect.
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IN WITNESS WHEREOQF, the parties have hereunto set their hands this 11-2 ,

1998 .
Witnesses: .
] vl
, Yoo & Falsfoakectis)
Butch Barte; JLZHS/. _ MAE E. FITZPAJRICK, Grantor
: W e et Al dze ba.s.)
Julfk Coleman MAE E. FITZPATRICK, Trustee

% W (L.S.)

LEO BUSSA, Trustee

STATE OF MICHIGAN )
) ss
COUNTY OF Antrim )

On this  November 2, , 199 8 | before me, a Notary Public, in and for
said -County, personally appeared MAE E: FITZPATRICK to me known to be the person
described in and who executed the within instrument and who acknowledged the same to be her
free act and deed.

BUTCH BARTZ, JR.
Notary Public Antim Gounty, Michigan
My Gommission Expires Octobar 03, 2002

Butch Baktz,—i—k’. .
Notary Public,A_:_éﬂoumy, MI

My commission expires: - 10-03-2002
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Instrument l.iber Page
2010006809430 OR 810 2089

201600009430

Filed for Record in

ANTRIM COUNTY MICHIGAN

PATTY NIEPOTH - 248

12-01-2010 At 12:01 pn.

QUIT CLAIN 17.00

OR Liber 810 Pase 2089 - 209

QUIT CLAIM DEED

NV 0F:+€:01 TTOT/0T/L DSIN AQ AIATZDHY

The Grantor: Leoc Bussa, Trustee of the Leo Bussa Trust UAD
05/08/98, as amended,

Whose address is: 11148 Bussa Road, Rapid City, Michigan, 496786,

Conveys and quit claims to: Leo Bussa a/k/a Leo J. Bussa, ("Grantee”),

Whose address is: 11148 Bussa Road, Rapid City, Michigan, 496786,

the following described premises situated in the Township of Milton, County of Antrim and the
State of Michigan:

That part of Government Lot four (4), Section 7, Township 29 North, Range 8 West, lying West
of the * North and South line; ALSO, the Southwest fractional one-quarter (SW fr 1/4) of the
Southwest fractional one-quarter (SW fr 1/4) of Section 7, Township 29 North, Range 8 West.
* North and South line starting on the South line of said Section

seven (7). 2645 feet East of the Southwest corner of the Section

and running North1°30’ West.

Together with all the structures and appurtenances and also subject to easements, restrictions
and reservations, and merigages of prior record, if any.

For no consideration. Exempt from transfer tax pursuant to MCL 207.526, Section 6(a) and
MCL 207.505, Section 5(a).

The Grantor also grants to the Grantee the right to make al! lawful division({s) under Section 108
of the Land Division Act, Act No. 288 of Public Acts of 1967.

The above-described premises may be located within the vicinity of farmland or a farm
operation. Generally accepted agricultural and management practices which may generate
noise, dust, odors, and other associated conditions may be used and are protected by the
Michigan Right to Farm Act.

Dated this 30" day of November, 2010

wa JG:80 GIOZ-0E-11
NVOTHIIN ALNHNGD HINIRV
paaladay



STATE OF MICHIGAN )
)ss.
COUNTY OF ANTRIM )

The foregoing instrument was acknowledged before me this 30™ day of November,

2010, by Leo Bussa, Trustee.

Drafted by and when recorded return to:
John W. Unger (P21679)

John W. Unger, P.L.L.C.

(Without opinion as to Title & Without
Opinion as to Division Rights. Legal
Description provided by Grantor.)

107 E. Broad St., P.O. Box 1079
Bellaire, M) 49615

Tax Parcel #
05-12-207-023-00

Recording Fee: $17.00

Instrument
2031000009430 OR

Signed by:

oy Hecoue 1.7,

Leo Bussa, Trustee

bt Q. Julot™

Notary Public: Michelle D. Valuet

Antrim County, Michigan

My commission expires: August 27, 2017
Acting in the County of Antrim

* ok Kk * *k

Send subsequent tax bills to:
Grantee

Transfer Tax; State: $0.00
County: $ 0.00

Liber Pase
810 2090
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" .-""_—
Instrument Libar Pgse
201000069852 DR 81D 2981
201000009862 _
Filed for Record in
ANTRIN COUNTY HICHIGAR
. PATTY MIEPOTH - %68
i 12-09-2010 At 07:47 an.
QUIT CLAIM 17.00
OR Liber 810 Pose 2981 - 2982
QUIT CLAIM DEED
The Grantor: Leo Bussa, Trustee of the Leo Bussa Trust UAD
05/08/98, as amended,
Whose address is: 11148 Bussa Road, Rapid City, Michigan, 49678,
Conveys and quit claims to: Leo Bussa a/k/a Leo J. Bussa, (“Grantee”),
Whose address is; 11148 Bussa Road, Rapid City, Michigan, 496786,

An undivided fifty percenl (50%) interest in and to the following described premises situated in
the Township of Milton, County of Antrim and the State of Michigan:

A strip of land off the North side of the Northwest fractional quarter of the Northwest fractionai
quarter (NW fr 1/4 of NW fr 1/4) and of Government Lot 1 of sufficient width, North and South, to
contain sixty (60) acres, being in Section 18, Town 29 North, Range 8 West.

Together with all the structures and appurtenances and also subject to easements, restrictions
and reservations, and mortgages of prior record, if any.

For no consideration. Exempt from transfer tax pursuant to MCL 207.526, Section 6(a) and
MCL 207.505, Section 5(a).

The Grantar also grants to the Grantee the sight to make all lawful division(s) under Section 108
of the Land Division Act, Act No. 288 of Public Acts of 1967.

The above-described premises may be located within the vicinity of farmland or a farm
operation. Generally accepted agricultural and management practices which may generate
noise, dust, edors, and other associated conditions may be used and are protected by the
Michigan Right to Farm Act.

Dated this 7 day of December, 2010

Signed by:

? A 77
Leo Bussa, Trustee / Z:’

NV 0%:7€:01 220T/07/L DOSIN A4Q AAATADTY

“wd 9586 0I0Z-80-T1
paAlasay

HVOIHOIN ALNAOJ WIMLINY
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STATE OF MICHIGAN )
)ss.
COUNTY OF ANTRIM )

Instruwent
201000009852 DR

Liber Pgge

810 2082

The foregoing instrument was acknowledged before me this 7" day of December, 2010,

by Leo Bussa, Trustee.

Notary Public: Michelle D. Valuet

Antrim County, Michigan

My commission expires: August 27, 2017
Acting in the County of Antrim

L B

Drafted by and when recorded return to:
John W. Unger (P21679)

John W. Unger, P.L.L.C.

(Without opinion as to Title & Without
Opinion as to Division Rights. Legal
Description provided by Grantor.)

107 E. Broad St., P.O. Box 1079
Bellaire, M! 49615

Tax Parcel # Recording Fee: $17.00
05-12-218-001-00

Send subsequent tax bills to:
Grantor

Transfer Tax: State: $0.00
County: $0.00

093a
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trusent Liter Pase
232%00009863 OR 810 2983

201000009863

Filed for Record in

ANTRIH COUNTY NMICHIGAM

FATTY HIEPDTH - 248

12-09-2010 At 09:47 am.

QUIT CLAIRN 17.00

OR Lizer B10 Pose 2983 - 2984

QUIT CLAIM D_E_E_Q
{subject to enhanced life estatg)

Subject to the enhanced life estate below, the Grantar, Leo Bussa a/k/a Leo J. Bussa, whose
address is 11148 Bussa Road, Rapid City, Michigan, 49676, quit claims to,

Grantees, Leo Bussa a/k/a Leo J. Bussa, Cindy Schaaf, Colleen M. Fryer and Charlene A.
Forbes a/k/a Angie Forbes whose addresses are 11148 Bussa Road, Rapid City, Michlgan,
49676; 55632 N. Meridian Road, Peru, Indiana, 46970; 10191 Bates Road, Williamsburg, M|
49690; and 4136 Hollow Haven Lane, Mancelona, MI 49659, respectively, as Joint Tenants
with Rights of Survivorship,

An undivided fifty percent (50%) interest in and to certain real property in the Township of
Milton, County of Antrim, State of Michigan, described as follows:

A strip of land off the North side of the Northwest fractional quarter of the Northwest fractional
quarter (NW fr 1/4 of NW fr 1/4) and of Government Lot 1 of sufficient width, North and South, to
contain sixty (60} acres, being in Section 18, Town 29 North, Range 8 West.

Together with all the structures and appurtenances and also subject to easements, restrictions
and reservations, and mortgages of prior record, if any, excepting therefrom all oil, gas and
mineral rights which are reserved to Grantor.

The Grantor reserves and grants unto Leo Bussa a/kfa Leo J. Bussa, a life estate coupled with
an unrestricted power to convey the premises during his lifetime pursuant to Land Title Standard
9.3. This power to convey includes the power to sell, gift, mortgage, lease, including the right to
lease oil, gas and mineral rights, divide as allowed by law, and otherwise dispose of the

property.

For no monetary consideration. Exempt from transfer tax pursuant to MCL 207.526, Section
6(a) and (r); and MCL 207.505, Section 5(a) and (o).

The Grantor also grants to the Grantees the right to make all lawfu! division(s) under Section
108 of the Land Division Act, Act No. 288 of Public Acts of 1967..

- T»

N

[ |
The above-described premises may be located within the vicinity of farmland or a farm $§m
operation. Generally accepted agricultural and management practices which may generate § gﬁ
noise, dust, odors, and other associated conditions may be used and are protected by the ol =
Michigan Right ta Farm Act. g=<&

. =p

&5

-
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x
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Instrumant Liber Pase
201000099843 DR 810 2984

Dated this 7* day of December,

Signed by:

Boos o

Leo Bussa afl/a Leo J. Bussa

STATE OF MICHIGAN )

)ss.
COUNTY OF ANTRIM )

The foregoing instrument was acknowledged before me in Antrim County this 7" day of
December, 2010, by Leo Bussa aik/a Leo J. Bussa.

Mocsten Q Vnteoot
Notary Public: Michelle D. Valuet
Antrim County, Michigan

My commission expires: August 27, 2017
Acting in the County of Antrim

AARERW AT RPN EAAE

Drafted by and when recorded return to: Send subsequent tax bills to:
John W. Unger (P21679) Granter

John W. Unger, P.L.L.C.

(Without opinion as 1o Title & Without

Opinion as to Division Rights. Legal

Description provided by Grantor.)

107 E. Broad St., P.O. Box 1079

Bellaire, M1 49615

Tax Parce| # Recording Fee: $17.00 Transfer Tax; State: $0.00
05-12-218-001-00 County: $0.00

095a
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Instrument Libter Prae
201100008975 DR 812 2584

g?%IED?DOP?S

ed for Record in

ANTRIN COUNTY HICHIGAM

PATTY NIEPOTH - 248

02-10-2011 Atk 10205 gu.

QUIT CLAIN 17.00

OR Liber 812 Pase 2584 - 2585

QUIT CLAIM DEED
{subject to enhanced life estats)

Subject to the enhanced life estate below, the Grantor, Leo Bussa, Trustee of the Mas E.
Fitzpatrick Trust dated May 8, 1998, as amaended, whose address is 11148 Bussa Road,
Rapid Clty, Michlgan, 496786, quit claims to,

Grantees, Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust dated May 8B, 1998, as
amended, and Gwen Mason, whose addresses are 11148 Bussa Road, Rapid City,
Michigan, 49676, and 3662 Island Lake, Kalkaska, Michigan, 49646, respectively as Joint
Tenants with Rights of Survivorship,

NV 0%:7€:01 220T/07/L OSIN A4Q AAATADTY

An undivided fifty percent (50%) interest in the Mae E. Fitzpatrick Trust’s undivided fifty percent
(50%) interest in and to certain real property in the Township of Milton, County of Antrim, State
of Michigan, described as follows:

A strip of land off the North side of the Northwest fractional quarter of the Northwest fractional
quarter (NW fr 1/4 of NW fr 1/4) and of Government Lot 1 of sufficient width, North and South, to
contain sixty (60) acres, being in Sectlon 18, Town 29 North, Range 8 West.

Together with all the structures and appurtenances and also subject to easements, restrictions
and reservations, and mortgages of prior record, if any. Not including oil, gas and mineral rights
which have previously been severed.

The Grantor reserves and grants untc Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust
dated May 8, 1998, as amended, a life estate coupled with an unrestricted power to canvey the
premises during his lifetime pursuant to Land Title Standard 9.3. This power to convey Includes
the power to sell, gift, mortgage, lease, including the right to divide as ailowed by law, and
otherwise dispose of the property.

For no monetary consideration. Exempt from transfer tax pursuant to MCL 207.526, Section
6(a) and (r); and MCL 207.505, Section 5(a) and (o).

The Grantor also grants to the Grantees the right to make all lawful division{s) under Sectlon

108 of the Land Division Act, Act No. 288 of Public Acts of 1967. SE
S
The above-described premises may be located within the vicinity of farmland or a farm é:ﬁ‘
operation. Generally accepted agricultural and management practices which may gensarate :gﬁ.
noise, dust, odors, and other associated conditions may be used and are protected by the a:i
Michigan Right to Farm Act. s ox
g4s
- =
B o
B

o
(o]
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Instrument Liber Pas
201100000975 OR 812 ISBE

Dated this.9™ day of February, 2011

Signed by:

ﬁéé—ﬁ“ﬂ@—é_
Led Bussa, Trustee of the Mae E. Fitzpatrick

Trust dated May 8, 1998, as amended.

STATE OF MICHIGAN )
)ss.
COUNTY OF ANTRIM )

The foregoing instrument was acknowledged before me in Antrim County this 9™ day of
February, 2011, by Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust dated May 8, 1998, as
amended.

Notary Public: John W. Unger

Antrim County, Michigan

My commissioh expires: April 29, 2011
Acting in the County of Antrim

e e o e e e ek i

Drafted by and when recorded return to: Send subsequent tax bills to:
John W, Unger (P21679) Grantor

John W. Unger, P.L.L.C.

{Without opinion as to Title & Without

Opinion as to Division Rights. Legal

Description provided by Grantor.)

107 E. Broad St., P.O. Box 1079

Bellaire, M1 49615

Tax Parcel # Recording Fee: $17.00 Transfer Tax: State: $0.00
05-12-218-001-00 County: $ 0.00
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Instrument Liber Pase
201100000976 OR Bi2 25856

2?i120?00976

e for Record jn
ANTRIN COUNTY NI

PATTY MIEPOTH - gggﬁﬁﬂ

02-10-2011 At 10305 qn,

QUIT CLAIM 17.0

N - 0
OR Liber B12 Pnse 2586 - 2587

QUIT CLAIM DEED
{subject to enhanced life estate)

Subjecl to the enhanced life estate below, the Grantor, Leo Bussa, Trustee of the Mae E.
Fltzpatrick Trust dated May 8, 1998, as amended, whose address is 11148 Bussa Road,
Rapld City, Michigan, 496786, quit claims to,

Grantees, Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust dated May 8, 1998, as
amended, Cindy Schaaf, Colleen M. Fryer and Charlene Forbes a/k/a Angle Forbes, whose
addresses are 11148 Bussa Road, Rapid Clty, Michigan, 49676, 5532 N. Meridian Road,
Peru, Indlana, 46970; 10191 Bates Road, Willlamsburg, M 49690; and 4136 Hollow Haven
Lane, Mancelona, Ml 49659, respectively as Joint Tenants with Rights of Survivorship,

An undivided fifty percent (50%) interest in the Mae E. Fitzpatrick Trust's undivided fifty percent
(50%) interest in and to certain real property in the Township of Milton, County of Antrim, State
of Michigan, described as follows:

A strip of land off the North side of the Northwest fractional quarter of the Northwest fractional
quarter (NW fr 1/4 of NW fr 1/4) and of Government Lot 1 of sufficient width, North and South, to
contain sixty {60) acres, being in Section 18, Town 29 North, Range 8 West.

Together with ail the structures and appurtenances and also subject to easements, restrictions
and reservations, and mortgages of prior record, if any. Not including oil, gas and mineral rights
which have praviously been severed.

The Grantor reserves and grants unto Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust
dated May 8, 1998, as amended, a life estate coupled with an unrestricted power to convey the
premises during his lifetime pursuant to Land Title Standard 9.3. This power to convey includes
the power to sell, gift, morigage, lease, Including the right to dlvide as allowed by law, and
otherwise dispose of the property.

For no monetary conslderation. Exempt from transfer tax pursuant to MCL 207.526, Section
6(a) and (r); and MCL 207.505, Section 5(a) and (o).

The Grantor also grants to the Grantees the right to make all lawful division(s) under Section
108 of the Land Division Act, Act No. 288 of Public Acts of 1967.

AINNOY UIHINY

“wa (G300  110Z-60-20
WUSTHOTH 414000
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Instrument Liber Poae
2011600009746 OR B12 2587

The above-described premises may be located within the vicinlty of farmland or a farm
operation. Generally accepted agricultural and management practices which may generate
nolse, dust, odors, and other associated conditions may be used and are protected by the

Michigan Right to Farm Act.
Dated this.9" day of February, 201

Signed by:

‘3‘3/\ M_’J

LedBussa, Trustee of the Mae E. Fitzpatrick
Trust dated May 8, 1998, as amended.

STATE OF MICHIGAN )
)ss.
COUNTY OF ANTRIM )

The foregoing instrument was acknowledged before me in Antrim County this 9" day of
February, 2011, by Leo Bussa, Trustee of the Mae E. Fitzpalrick Trust dated May B, 1998, as

amended.

—

Notary Publig’ John W. Unger

Antrim

ty, Michigan

My commission expires: April 29, 2011
Acting in the County of Antrim

drdrdedeir et de e g il

Drafted by and when recorded return to;
John W. Unger (P21679)

John W. Unger, P.L.L.C.

(Without opinion as to Title & Without
Opinion as to Division Rights. Legal
Description provided by Grantor.)

107 E. Broad St., P.O, Box 1079
Bellaire, MI 49615

Tax Parcel #
05-12-218-001-00

Recording Fee: $17.00

Send subsequent tax bills to:

Transfer Tax: State: $0.00

County: $ 0.00
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STATE OF MICHIGAN

IN THE 13™ CIRCUIT COURT FOR THE COUNTY OF ANTRIM

Cindy Schaaf, Colleen M Fryer, and Gwen Mason,
Plaintiffs, CASE NO. 16-9008-CH
V. Honorable Kevin A. Elsenheimer

Charlene Forbes, a/k/a Angie Forbes,

Defendant.
Thomas Alward (P31724) Brace Kern (P75695)
Jennifer L. Whitten (P75487) BEK Law, PLC
Alward Fisher Rice Rowe & Graf, PLC Attorney for Defendant
Attorneys for Plaintiffs 3434 Veterans Drive
202 E. State Street, Suite 100 Traverse City, MI 49684
Traverse City, M1 49684 (231) 492-0277

(231) 346-5400

AFFIDAVIT OF CINDY SCHAAF

STATE OF INDIANA )
}ss
COUNTY OF )

The undersigned, being duly sworn, does hereby state and affirm as follows:

1. Tam a co-owner of the property located in the Township of Milton, County of Antrim, State of
Michigan, described as follows:
A strip of land off the North side of the Northwest fractional quarter of the
Northwest fractional quarter (INW fr Y4 of NW fr 14) and of Government Lot 1 of

sufficient width, North and South, to contain sixty (60) acres, being in Section 18,
Town 29 North, Range 8 West.

(“Property™).
EXHIBIT

0251{10:\
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10.

11.

12.

13.

14.

15.

The co-owners of the Property are me, Charlene Forbes, Gwen Mason, and Colleen Fryer (“Co-
owners”).

Prior to becoming a Co-owner, the Property was owned by my Uncle Leo Bussa and his mother
Mae.

I was named co-personal representative of my Uncle Leo Bussa’s estate (“Estate”) with
Defendant, Charlene Forbes (“Defendant™).

Defendant put herself in control of the Estate.

Initially, I believed I could trust Defendant.

However, eventually I became concerned that Defendant utilized Uncle Leo’s money for her
personal benefit thereby reducing what should have been available to pay expenses associated
with Uncle Leo’s Estate and the Property.

As expenses were incurred by the Estate, Defendant informed me and the other Co-owners that
there was insufficient money in the Estate to pay for expenses associated with the Property.
Defendant requested that all Co-owners contribute equally as individuals to all Property expenses.
Prior to my Uncle Leo Bussa’s passing he initiated a lawsuit regarding the use of the Bussa Lane
Easement, Case NO 11-8633-CH (“Easement Litigation).

After Uncle Leo passed away, the Co-owners became Plaintiffs (replacing Leo Bussa) to the
Easement Litigation.

Defendant was the primary contact between the attorneys who represented me and the other Co-
owners in the Easement Litigation.

As a result of the Easement Litigation, me and the other Co-owners incurred expenses such as
attorney and mediation fees.

All of the Co-owners of the Property understood that we would pay an equal one quarter share of
all expenses associated with the Property.

As bills for the Property would come in, Defendant would tell each of the Co-owners the amount

of our “quarter share”.
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16.

17.

19.

20.

21.

22,

23.

24,

25.

26.

. Exhibits 1-4 to Plaintiffs’ Supplemental Trial Brief are copies of check registries for checking

Initially after Uncle Leo’s passing, I paid my share of the expenses for the Property directly to
Defendant.
I became concerned that Defendant was not handling money properly so I started paying for

Property expenses directly to third parties.

accounts used to pay expenses related to the Estate of Leo Bussa and the Property.

Exhibits16B -16c¢c to Plaintiffs” Supplemental Trial Brief are copies of checks written by me to
Defendant or third parties for expenses related to the Property.

Exhibit 16A to Plaintiffs’ Supplemental Trial Brief is a spreadsheet listing of all my checks paid

for Property expenses, including the check number, date, amount, the specific expense for which

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY

the Check was to be used (if known) and whether it was deposited into one of the checking
accounts Defendant used to pay Estate and Property expenses.

At the time of the Easement Litigation, I also owned an 80 acre parcel of property adjacent to the
Property that was given to me by Uncle Leo Bussa.

Often times when paying property taxes [ would pay property taxes for both the Property and the
80 acre parcel.

On January 25, 2012, I wrote Defendant a check for $482.19, of which $92.77 was for property
taxes related to the 80 acre parcel.

On August 16, 2012, I wrote Defendant a check for $1,531.43, of which, $390.45 was for
property taxes for the 80 acre parcel.

On February 4, 2013, I wrote Defendant a check for $1,723.07. $101.96 of that check was to be
used for property taxes for the 80 acres and the remainder was for attorney fees related to the
Easement Litigation.

On December 4, 2013, I wrote a check to Milton Township for Property taxes for $447.34, of

which $117.02 was for property taxes related to the 80 acre parcel.
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27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

Uncle Leo and I planned to move the farmhouse located on the Property to the 80 acre parcel
once the Property was developed.

[ planned to retire to the 80 acre parcel.

[ never had plans to develop the 80 acre parcel and therefore never discussed development of the
80 acre parcel with attorneys.

Exhibits 5B-5M to Plaintiffs’ Supplemental Trial Brief are copies of invoices from Attorney Bill
Garratt for the services he provided for representing the Co-owners in the Easement Litigation.
Exhibit 5A to Plaintiffs’ Supplemental Trial Brief is a spreadsheet identifying the invoices from
Attorney Bill Garratt.

Exhibits 6B-6T to Plaintiffs’ Supplemental Trial brief are copies of invoices from Attorney Gary
Ford for the services he provided for representing the Co-owners in the Easement Litigation.
Exhibit 6A to Plaintiffs’ Supplemental Trial brief is a spreadsheet identifying the invoices from
Attorney Gary Ford.

Exhibits 7B -7C to Plaintiffs’ Supplemental Trial brief are a letter from Attorney Ford and an
invoice for mediation services from Sondee Racine & Doren for mediation that occurred in
March 2012 related to the Easement Litigation.

A subsequent mediation with Sondee, Racine and Doren related to the Easement Litigation
occurred in March 2014. The total amount due for that mediation was $1,444.00 of which I paid
my quarter share: $361.00.

Exhibit 7A to Plaintiffs’ Supplemental Trial brief is a spreadsheet identifying the mediation fees.
Exhibits 10B-10E to Plaintiffs” Supplemental Trial brief are invoices from Gourdie Fraser for
engineering and survey costs related to the Easement Litigation.

The Gourdie Fraser surveys and engineering costs were related to development of the Property.
Exhibits 13B-13-H-3 to Plaintiffs’ Supplemental Trial brief are Property Tax Bills and Receipts
from Milton Township and Antrim County for property taxes associated with the Property from

2011 to present.
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40.

41.

42.

43.

44,

45.

46.

47.

48.

49.

50.

51,

An inventory for Leo Bussa’s estate was done shortly after Leo Bussa’s passing at which time
Defendant had access to all buildings on the Property and continued to have access to all
buildings for two years after all personal property was distributed to heirs according Leo Bussa’s
will.

Per Leo Bussa’s wishes I was to take ownership of the farmhouse on the Property and move the
farmhouse to the 80 acres.

From the beginning of 2012 going forward, I paid for the maintenance expenses associated with
the farmhouse on the Property, including paying for heat and electricity, snow plowing, mowing,
and tree removal.

Exhibits 17B through 17T-2 are copies of checks and receipts for miscellaneous expenses such as
fuel from Blarney Castle for heating the farmhouse on the Property, Farm Bureau Insurance for
the farmhouse on the Property, and snow plowing and landscaping.

Exhibits 17A of Plaintiffs’ Supplemental Trial Brief is a spreadsheet identifying the
miscellaneous Property expenses paid by me.

Exhibits 18B-18X to Plaintiffs’ Supplemental Trial Brief are copies of statements from Great
Lakes Energy showing that I paid for the electricity associated with the farmhouse on the
Property.

Exhibit 18A is a spreadsheet identifying all of the Great Lakes Energy Bills I paid for the
Property.

In January 2014, I gave my brother, Don Way, permission to remove dead ash trees from the
Property.

Don Way removed dead ash trees from the Property.

None of the ash trees which were removed were sold.

I gave Don Way and his brother, Dan Way, permission to use the wood from the trees to heat
their homes through the winter.

I never received any money for the trees.
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52. After Leo Bussa passed, Defendant removed large boulders of significant value from the Property
without my permission.

53. Istopped paying Property taxes on the Property when Defendant made it clear that she refused to
sell the Property and that she was going to wait it out and attempt to outlive the Co-owners in

order to take title to the Property.

Further, your affiant sayeth not.

SIGNATURE ON NEXT PAGE
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Dated: DQ: G- | Z O\N\ﬂ{/‘ﬁ ‘;Q@{L&ﬁ//_{

Cindy Schhaf

STATE OF INDIANA )
_ ) ss
COUNTY OF Jacoonalo

7('_ Fern CRS

On this _Zﬁ_d‘z}f' of 2A47/2018, before me personally appeared Cindy Schaaf, to me
known and known to me to be the person described in and who executed the foregoing
instrument, who being duly sworn, did depose and say that he duly executed the same as and for
his voluntary act and deed.

(s> &4y

Acting in
My commission expires:
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF ANTRIM

SCHAAF, FRYER & MASON,

Plaintiff,
V. Case No. 16-9008-cH
CHARLENE ANGIE FORBES,
Defendant,
/
MOTION

Traverse City, Michigan - Monday, May 15, 2017
BEFORE THE HONORABLE KEVIN A. ELSENHEIMER

APPEARANCES:

For the Defendant: MR. BRACE KERN (P75695)

3434 veterans Dr.

Traverse City, Michigan 49684

231-492-0277

MR. THOMAS ALWARD (P31724)
202 E. State St.

For the Plaintiff:

Traverse City, Michigan 49684

231-346-5400

REPORTED BY: Karen M. Copeland (CSR-6054)

231-922-2773
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Bellaire, Michigan

Monday, May 15, 2017 - at 10:29 a.m.

(Court, counsel and parties present)

THE COURT: This is the time, date and place
set for oral argument on cross motions for summary
disposition in the matter of Schaaf, et al versus Forbes
16-09008-CH.

Again, we have cross motions for summary
disposition. I'm not sure who wishes to proceed first, I
guess 1it's whoever filed first.

So the parties are aware, the Court has had an
opportunity to review all of the documents and has spent
a considerable amount of time going over the title 1issues
with regard to the property. The Court has some
familiarity of the property as a long time resident of
Antrim County.

But, let's go ahead and proceed with oral
argument.

Mr. Kern, you go ahead and lead off.

MR. KERN: This is really a fascinating case.
what we have for Count I is determination of the parties
interest by virtue of the deeds that were issued after
Mr. Bussa's death. And, the plaintiff is actually -- was
a co-personal representative of the estate issued deeds

to Gwen Mason, who is a tenant in common, 25 percent
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interest, she received half of May's undivided one-half,
and the other one-half of May's went to joint tenants
with the right of survivorship, which is the deed
plaintiff's counsel 1is challenging.

Leo Bussa's one-half of the property passed to
the three joint tenants with rights of survivorship
without passing through a trust. He took it out of his
trust and put it in his own name and then transferred 1it,
so that's not at issue. We know half of the property is
joint tenants with rights of survivorship, so we are only
talking about May's one-half. oOf May's one-half, we are
only talking about one-half of that because Gwen Mason
has one-half as tenant in common from that. we don't
deny the ability to partition the property, that she
should be able to take off 25 percent and go ahead and
sell that property.

Now, the partition is a bit premature and not
yet ripe since we don't know exactly that's all we're
taking off the property. Plaintiff's counsel's 1issue is
quite novel as far as I can tell from my research.
Interestingly you'll see Exhibit 1 from our motion for
summary disposition went into an article that was written
by a well esteemed attorney talking about this is how
Tady bird deeds operate in the State of Michigan and how

trusts are used to accomplish that.
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THE COURT: I don't think there is any dispute
as to whether lady bird deeds are lawful mechanisms 1in
Michigan, I think we can move right past there. I don't
think there 1is opposition regarding that.

MR. KERN: Sure. Next argument that
plaintiff's counsel has is that the grantor cannot be a
trust. He cites to authority saying, well, a corporation
can't be and an LLC can't be therefore the trust can't
be. which, the essence of that argument can't pass on
rights of survivorship because it never dies; well,
that's not necessarily what I believe we have the case to
be here. The actual deed does not pass it to the trust,
it passes to Leo Bussa, as trustee. The importance of
that is that is the 1life of being, which is why I go into
the analysis of the rule of perpetuities isn't being
addressed here. If you take the argument the trust
cannot hold survivorship to its ultimate end, the reason
being is the rules against perpetuities would apply. I
think plaintiff's counsel has failed to come forward and
meet his burden necessary in order to be able to over
turn all of the trusts in the state as well as the
country that currently use a trust to prevent uncapping
of taxes. His argument is essentially going to be
anybody's trust who holds survivorship rights is thus

invalid and you must take the property out of the trust,

111a

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY



A W N R

O 0 N O U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

put it in your own name plus the co-owners name at the
time of death, it must be personally owned before you can
pass it without uncapping the taxes. None of the parties
dispute that is the purpose behind this preventing
uncapping taxes standard 9.3 which provides the legality
of lady bird deeds, but that's as far as it goes. Even
the article we cite from Attorney Frank does not cite
authority for that proposition, when he says your trust
can be used in order to hold survivorship rights and
that's where I think counsel's argument is novel and
hasn't been addressed in this state and in this Court. I
suggest their evidence has not come forward to meet the
burden necessary to over turn status quo of the
successful use of trusts to hold it, especially in
consideration of the fact the life in being is specified,
as Leo Bussa Corporation does not have a life in being,
LLC does not have a life in being. But, if it was
transferred to Leo Bussa, as president of this company
that's a 1ife in being as soon as he passes a way or he's
no longer president then it no longer survives and it
would pass to the other people.

THE COURT: One of the challenges that I'm
having with that argument is that it places frankly a
choice on the part of the grantor as to whether or not,

or I suppose anybody taking from the grantor, as to
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whether or not the grantor 1is transferring on behalf of
the trust or transferring individually, in other words
using the same language. I think if you were in a
different position in this Tawsuit you could come in and
say no, no, no the transfer was intended to be on behalf
of the trust and not necessarily on behalf of Mr. Bussa.

MR. KERN: So that presents a good question,
which 1is, is there a difference between this deed when it
says Leo Bussa as trustee of May's trust versus if it
just said May's trust, is that different? Are we talking
about two different things or not? Because one seems
Tike it would be trust as grantor, the May Fitzpatrick
trust and the other one saying Leo Bussa. To me it seems
Tike a difference. That's a question to be addressed
aside from can the trust hold survivorship rights.

THE COURT: How would the trust transfer
property other than through the actions of the trustee?

MR. KERN: I don't doubt -- I agree the trustee
would be the one that transfers it. Does the trustee
have to have that personal name on that deed when Leo
Bussa, trustee, is no longer trustee. Let's say he steps
down, he doesn't pass he steps down as trustee and a new
one is appointed, do you have to issue a new deed to say
now it's Angie Forbes as trustee of the May Fitzpatrick

trust?
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THE COURT: 1Is there a land title standard on
point, I didn't Took that up, but, with regard to the
transfer of trust property that there is a destination?
Again, I'm digging.

MR. KERN: I'm not familiar with 1it.

THE COURT: I apologize for bringing the issue
up.

Continue.

MR. KERN: That's one question, does it make a
difference with Leo Bussa trust versus just saying May
Fitzpatrick trust, that's a question to be answered
before you get to the question can the trust hold
survivorship rights, that's essentially my argument.

I will leave it to counsel to carry the burden
to say the trust does not hold survivorship and then
reserve the opportunity to discuss the partition aspect
of it since that came from plaintiff's motion rather than
mine.

we have explored the option, but we've stopped
at a point of trying to decide to pay an engineer to do
this split for us because we don't know the percentage of
the split to be.

THE COURT: Let's talk about partition in a
moment.

First, I agree, we need to resolve the issues
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with regard to the title itself. So, Mr. Kern, thank
you.

Mr. Alward, I I'l1 let you proceed. But, I am
interested in your position. I know what your position
is, your support for the idea as to whether or not a
trust can hold a remainder in interest, please.

MR. ALWARD: Your Honor, we didn't file this
motion to invalidate the deeds, as counsel suggests.
we're simply having the Court determine what those
interests are in those deeds and whether you name them a
Tady bird deed or hummingbird deed doesn't matter, they
are deeds.

we put forth three arguments as to why those
deeds in our opinion conveyed the property to the parties
as tenants in common.

First argument, which is the one Mr. Kern's
addressed both orally and in his response, has to do with
whether a trust can hold property as a joint tenant with
the rights of survivorship, and our position is that the
trust never dies and therefore you cannot hold property
as -- a trust can't as a joint tenant with rights of
survivorship when it never dies.

THE COURT: Because you are not a person.

MR. ALWARD: Exactly. Same reason you would

have as a corporation, it doesn't die. Leo could die, we
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could change to successor trustee, but the trust remains.

In addition, your Honor, we had two other
arguments. We don't believe that the May trust granted
the parties the authority to transfer the property as
joint tenants with rights of survivorship. Nothing 1in
the trust specifically allows for that transfer to be
done as joint tenants with rights of survivorship. And,
the statute is clear, if there is not specific authority
then those conveyances are as tenants to the parties, as
tenants in common.

THE COURT: That's consistent with the language
actually 1in the trust, is it not?

MR. ALWARD: That is correct. That is correct.

THE COURT: Please continue.

MR. ALWARD: Third argument we had dealt with
the four unities, your Honor. And, I must confess that
wasn't my original argument, that came from one of our
associates but I thought it was a good one once I started
Tooking at it.

Four unities are:

Parties must receive interest in the property
at the same time. Now, what we have to remember when we
talk property, we're talking the entire parcel. There
are two undivided 50 percent interests, but the property

is the whole. There is no suggestion that the parties

10 116a

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY



A W N R

O 0 N O U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

receive title to that property at the same time because
they did not, they didn't receive from a single deed
which is another one of the requirements of the unities
argument. There were several deeds. 1In fact, one of the
deeds conveyed the property to Gwen Mason as a tenant in
common.

The parties didn't meet the requirements of the
four unities, therefore the conveyances that were made,
although they say joint tenants with rights of
survivorship, clearly don't pass the test to be that,
therefore the conveyances were as tenants in common.

Did the Court want to hear the argument on the
partition, or did it have questions with respect to the
arguments I already raised?

THE COURT: I understand the arguments with
regard to title.

Let's give Mr. Kern an opportunity to reply on
the title issue. I think the best approach here 1is for
me to go ahead and rule on the title issues then we can
proceed to talk if necessary about partition.

All right, Mr. Kern, please reply.

MR. KERN: Thank you.

I won't reply to argument number one
considering that was the basis of my starter argument.

Argument two is that May's trust didn't convey

11
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survivorship rights. Number one, it's the deed that
conveyed survivorship rights, not May's trust. If you
are challenging the deed does not properly represent the
intent of May's trust, that's a probate challenge.

THE COURT: Mr. Kern, does the powers vested in
the trustee by the trust convey the power to -- from the
settler of the trust convey the power to the trustee to
grant property, to grant assets, by joint tenancy?

MR. KERN: Yes, it granted Leo Bussa full
authority to dispose of that property as he saw fit. 1If
he added survivorship rights when he passed it on there
is nothing wrong with that according to the trust. what
counsel's argument is in the trust that did not contain
specific language of passing on survivorship rights. If
you are going to argue the deed didn't represent what the
trust said then you do that in Probate Court.

The reason they didn't make that argument in
Probate Court: Number one, one of the plaintiffs was the
personal representative that signed those deeds and added
the survivorship right that was conveyed so she would be
challenging her own actions saying I did it then but I
did it wrong; and, two, there is a no contest provision,
if they brought that argument up in Probate Court they
would lose everything they were supposed to inherit on

the argument, that's why the argument is being brought

12
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here in a back door version of saying this deed shouldn't
have conveyed survivorship rights. You are saying the
deed does not reflect testator's intent as to the trust,
there is a reason that argument was never made and they
have been Titigating in Probate Court for years and
that's not one of the arguments made there. That's the
reason why, no contest provision, as well as a person who
executed it as plaintiff herein.

Now, that goes into the same argument of number
three, he says four unities are not present, he says they
are not present for the four parties. Nobody is talking
about four parties, we are talking about three parties,
that's where his faulty logic starts. If you add in Gwen
Mason you can say, sure, it wasn't a single deed, sure it
doesn't convey the same interest, sure you can break-up
the unities by adding in Gwen Mason. Gwen Mason 1is not
part of it. The four unities are in the deed that passed
on survivorship. The four unities are all there, time,
title, interest, everything. 1It's a single deed, that's
one deed that's being challenged here. So the argument
is flawed from the beginning of the four unities because
it starts with the premise the four parties are to be
considered. Wwe admit Gwen was not part of it, only these
three received all the same interest at the same time and

those unities are present.

13
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THE COURT: Thank you.

Go ahead, Mr. Alward.

MR. ALWARD: Mr. Kern's argument fails to
address the issue that one deed that did have three
parties on it was only for half of the property, it did
not convey, as unities require, the entire property,
because the entire property is a full 60 acres, not
one-half of one-half.

THE COURT: All right.

This is a motion for summary disposition.
There are cross motions for summary disposition, both of
which focus on title issues involving a 60 acre property
Tocated on Torch Lake, Michigan with 894' of frontage, a
beautiful piece of property, and certainly one that has
apparently been in the Bussa/Fitzpatrick family for some
time and is now, as we see often with some of the larger
pieces of property, particularly those that border
waterfront, is being fought over between various
interests and various parts of families. And, it's to
the Court's judgment now as to whether or not certain
transfers of property were valid under Michigan Taw.
And, to determine what the appropriate title, current
title, 1is, at least with regard to the recorded documents
and, frankly, a couple of unrecorded documents.

So, let's go through some of the facts.
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This property goes back to 1963, when it was
transferred from Ms. Fitzpatrick who we have called I
think throughout this hearing, Mae, M-A-E, to herself and
Leo Bussa, B-U-S-S-A, as to full rights of survivorship.
In 1998 there were amendments to a trust that Mr. Bussa
had and amendments to a trust Ms. Fitzpatrick had as well
and there were transfers into their trusts, individual
trusts, an undivided one-half interest in the subject
property as tenants in common. Now, the next transfers
occurred in 2010, which 1is when Mr. Bussa's trustee
transferred 50 percent interest in his property to
himself as an individual subject to the Tlady bird deed
that we've been talking about, which is an enhanced 1ife
estate and power to convey during his lifetime. He has
an individual transferred and undivided 50 percent in his
property, again subject to the enhanced 1ife estate and
power to convey to himself, Schaaf, S-C-H-A-A-F, Fryer,
and Forbes, as joint tenants with rights of survivorship.

Now, looking at the Fitzpatrick side of the
property. Fitzpatrick died in 2004 and Bussa became
trustee of the Fitzpatrick trust in 2011. Bussa's the
trustee of the Fitzpatrick estate -- pardon me, trust not
estate, transferred an undivided 50 percent interest in
property to Bussa as Fitzpatrick trustee and Mason as

joint tenants with full rights of survivorship. And,

15
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Bussa as Fitzpatrick trustee transferred an undivided 50
percent interest to himself as trustee and Schaaf, Fryer
and to Forbes as joint tenants with full rights of
survivorship.

Now, in 2011, in March of 2011, Leo Bussa, the
transferor in the deeds I just described passed away.
And, in April of 2011 Mason, as successor to the
Fitzpatrick trust conveyed an undivided 50 percent
interest to Mason as an individual, but this deed was
never recorded and Mason as successor to the Fitzpatrick
trust conveyed an undivided 50 percent interest to
Schaaf, Fryer and Forbes as joint tenants with rights of
survivorship. But, this deed also was never recorded.

It's apparent that the parties have been
Titigating with regard to this property and other matters
involving family assets for some period of time, but this
particular complaint for partition initially was filed
back in May of 2016, so just about a year ago. There
were various matters that were handled late last year,
there was a default that was resolved, there was a motion
for summary disposition that was filed in October of
2016, that was withdrawn, and the parties amended their
complaints and we wound up where we are today, with the
plaintiff's first amended complaint being for partition

in Count I and Count II for contribution and the second
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amended complaint adding an action to determine the
interest in land, which is again why we're here today.
The answer and counter complaint seeks contribution and
unjust enrichment, and in Count II, quantum meruit,
breach of contract and claim of quiet title, and Count
III, statutory and common law conversion.

wWe're here today on defendant's motion for
summary disposition as to Count I, that is an action to
determine interest in land, and plaintiff's cross-motion
for partial summary disposition, as to Count I, that is
an action to determine interest in land, and Count II,
which is the partition issue.

So, that's the history.

Let's talk a Tittle bit about the standard of
review with regard to the legal issues. Motions for
summary disposition can be brought pursuant to one of
several different themes, they are set forth in the Court
Rules that the parties are well aware. Specifically with
regard to these motions we're looking at MCR 2.116(C)(8),
these are failure to state a claim motions, essentially
they are saying that relief -- pardon me, relief cannot
be granted and legal sufficiency of the claim must be
tested, and that is Spiek, S-P-I-E-K, versus Department
of Transportation 456 Mich 331, that's a 1998 case.

wWhen reviewing a (C)(8) motion only the legal
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basis of the complaint is examined, the factual
allegations are accepted as true, along with any fair
inferences that may be drawn from them, and unless a
claim is so clearly unenforceable as a matter of law that
no factual development could possibly justify recovery.
Motions under (C)(8) should be denied, and that is Mills
versus White Castle Systems Incorporated, 167 Mich App
202, a 1988 case.

Now, the motions have also been filed under
() (10), which tests the factual support for a claim, and
that should be granted when there is no genuine issue of
material fact and the moving party is therefore entitled
to judgment as a matter of law. Again, these cases are
well-known to the parties, Dressel versus an Ameribank,
468 Mich 557, and that's a 2003 case. Under a (C)(10)
motion a party can move for dismissal of a claim saying
there is no genuine 1issue as to fact and the moving party
is entitled to judgment or partial judgment as a matter
of law. A genuine issue of material fact exists when the
record, giving the benefit of reasonable doubt to the
opposing party, open an issue as to whether reasonable
minds can differ on a particular point, and that is west
versus General Motors Corporation, 469 Mich 177, also a
2003 case. The moving party is required to specifically

identify undisputed factual issues and support its

18
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position with documentary evidence. The non-movant then
has the burden of showing that there is a genuine 1issue
of disputed fact, that is Meagher, M-E-A-G-H-E-R, versus
wayne State University, 222 Mich App 700, 1997.

All right. Let's talk a Tittle bit about some
of the principles involved in this case. A standard or
ordinary joint tenancy is characterized by four unities:
first is unit of interest; the second unit of title;
third unit of time; and, fourth, is unit of possession.
The chief characteristic of an ordinary joint tenancy is
right of survivorship, which means that upon the death of
one of the joint tenants the surviving tenants take or
assume ownership of the whole, and this is wengel versus
wengel, W-E-N-G-E-L, 207 Mich App 286, a 2006 case, and
it's set forth by statute MCL 554.44. 1In an ordinary
joint tenancy right of survivorship can be destroyed by
severances of the joint tenancy through the act of one
tenant, such as a conveyance to a third party or levy or
sale and remaining joint grantee become tenants 1in
common. A joint tenancy requires an expressed
declaration of joint tenancy in order to be created, and
that is weiler, W-E-I-L-E-R, versus Hempel 4 Mich App
654, 1966.

A joint tenancy with full rights of

survivorship is a more unique animal and created by

19 125a

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY



A W N R

O 0 N O U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

express language directly referencing words of
survivorship as contained in the granting instrument, and
thus this tenancy 1is comprised of a joint life estate
with dual contingent remainders, and that is again the
wengel case as cited above.

The operative remainder in the joint tenancy
with full rights of survivorship is in fee simple, when a
survivorship feature of the ordinary joint -- pardon me,
while the survivorship of the ordinary joint tenancy may
be defeated by the act of a co-tenant the dual contingent
remainders of the joint tenancy full rights of
survivorship are indestructible. The contingent
remainder of a co-tenant is not subject to being
destroyed by the actions of other co-tenants. Again,
also the wengal case.

Although a joint tenant with rights of
survivorship can achieve partial partition through the
conveyance of the life estate the partition does not
effect the remainders, wengal again.

Importantly, joint tenancy is an estate in fee
simple for life, for years, or a will arising by purchase
or grant between two or more persons, and that is direct
from Black's Law Dictionary, fourth edition.

Estates in joint tenancy are not favored and

all presumptions are against them. Conveyance in which
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the grantor or one or more of the grantors are named
among the grantees shall have the same force and effect
as they would if the conveyance was made by a grantor or
grantors who are not named by the grantees, MCL 565.49.

Conveyances expressing an intent to create a
joint tenancy or tenancy by the entireties in the grantor
or grantors together with the grantee or grantees shall
be effected to create the type of ownership indicated by
the terms of the conveyance, again 565.49.

All right, joint property -- strike that.

we've been discussing trusts here as well.

And, trusts are fiduciary relationships with respect to
property that subject the person who holds the title to
the property to equitable duties to deal with the
property for the benefit of another person, which
fiduciary relationship rises out of a manifestation of an
intent to create it, and that's of course MCL
700.29011(1D (3.

Importantly, when the trust shall be expressed
in the instrument creating the estate every sale,
conveyance or other acts of the trustees in contravention
of the trust shall be absolutely void, MCL 555.21.

There has been some discussion about a ladybird
deed, and I want to discuss that briefly, it's simply a

transfer of real property by a warranty or quitclaim deed
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to a contingent grantee that reserves a life estate and
the 1ifetime power to convey the property and
unilaterally defeat the grantee's interest because the
grantor still has unrestricted interest in the property,
the transfer is not an investment. Tenants in common,
joint tenants or tenants by the entireties can be used to
designate multiple remainder persons. The grantor can
also name his or her revocable trust as a remainder
person.

All right. As to analysis, this property has
been divided since 1998 through two separate lineages if
you will. The first lineage, as indicated earlier, I
call the Fitzpatrick side, the second Tineage I called
the Bussa side. And, they transferred somewhat
differently. There is dispute regarding some portion of
the transfers, but I will discuss where the Court feels
the title 1is currently vested, how and why.

Again, ladybird deeds are permitted under MCL
211.27(A)(7), and have been used effectively for years to
prevent property tax on capping, so, that apparently is
the reason the deeds were used initially in this case.
The Court has no information as to whether or not that
was effective, but that is certainly one of the reasons
that they are used.

It's clear that Mr. Bussa saw to avoid property
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taxes on capping for the property by transferring his 50
percent of the property to himself Shaaf, Fryer and
Forbes, with joint tenants with full rights of
survivorship, and these transfers were done properly.
And, his undivided 50 percent is currently held by Shaaf,
Fryer and Forbes as joint tenants with full rights of
survivorship. Now, Bussa as May Fitzpatrick's trustee
sought to transfer May Fitzpatrick's undivided 50 percent
to Mason and the trust, and subsequently the trust
remaining interest to Shaaf, Fryer and Forbes as joint
tenants with full rights of survivorship. It {PAERS/} to
the Court that these transfers were not done properly.
May as trustee could have transferred the property naming
herself and others as grantees to avoid uncapping;
however, it does appear upon her death there was no way
to avoid uncapping. A trust cannot hold property as
joint tenants with rights of survivorship because joint
tenancies are limited to natural persons and a natural
person has a lifetime and a specific date of death. A
trust can have a perpetual succession and does not
necessarily have to die. A conveyance attempting to
transfer property to a trust as joint tenant with rights
of survivorship is therefore voidable.

Here, the transfer from May's trust to Mason

and May's trust as joint tenants with a right of
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survivorship is voidable, and voided subsequent transfers
are voidable and are voided. The trustee acts as the
agent of the trust and not in an individual capacity;
therefore, whether or not a trustee has a measurable
l1ife, as with Mr. Bussa in this case, is not relevant.
Mr. Bussa could transfer trust property to Mason and the
trust as tenants in common but not as joint tenants with
the right of survivorship because, again, the trust does
not have a measurable life. The language of May's trust
indicates that she wanted her 50 percent to be conveyed
to the grantees as tenants in common, she does not
include any power in the trust to grant a joint tenancy
or to grant survivorship language and the Court believes
that language 1is necessary under Michigan Taw.

The trust is very clear, 50 percent shall be
distributed to Gwen Mason. If Ms. Mason 1is not
surviving then her share shall be divided and distributed
equally among Shaaf, Fryer and Forbes and 50 percent
distributed to Elton Bussa. If Elton Bussa is not
surviving his shall be divided and distributed equally
among Shaaf, Fryer and Forbes; thus, by the terms of the
trust Mason would own one-half of May's 50 percent, that
being 25 percent of the whole property, and Shaaf, Fryer
and Forbes would each own 16.6 percent of May's 50

percent of the joint tenancy or 8.3 percent of the whole
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as tenants in common -- pardon me, I said joint tenancy,
I meant of the tenants in common. Let me restate that.
Thus, Mason would own one-half of May's 50 percent, or 25
percent of the whole property and Shaaf, Fryer, and
Forbes would each own 16.6 percent of May's 50 percent,
or 8.3 percent of the whole as tenants in common.

All right. under Leo's 50 percent, and this is
not necessarily in dispute, under Leo's 50, Shaaf, Fryer
and Forbes each own 16.6 percent of that property --
pardon me, of the entire property. Under May's 50
percent, Mason owns 25 percent of the entire property,
and Shaaf, Fryer and Forbes each own 8.3 percent of the
total property. If we were to remove the form of
ownership then Mason, Shaaf -- Shaaf, Fryer and Forbes
would each own approximately a 25 percent interest in the
property. This appears to the Court to be essentially
what was intended by Leo and May in the long run.
However, because Leo did transfer property with joint
full rights 50 percent of the property is owned by Shaaf,
Fryer and Forbes as joint tenants with rights of
survivorship. The deeds conveying May's 50 percent
however are invalid for reasons already stated, but
pursuant to her trust, ownership is as follows, Mason,
Shaaf and Fryer and Forbes would each own May's 50

percent as tenants in common. Mason would own 50 percent
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of her share, Shaaf, Fryer and Forbes 16.6 percent each,
thus, one-half of the property is owned as joint tenants
with rights of survivorship and one-half of the property
is owned as tenants in common.

All right. Having found how the property is
titled currently, the next question we need to go to is
the question of partition. The Court again has had the
opportunity to take a look at the drawings that were
provided by the parties, the exhibits provided by the
parties with regard to the property itself, the Court has
some limited familiarity with the property.

This would be your argument, Mr. Alward.

MR. ALWARD: Can I take a minute to collect my
thoughts now that we had the first part decided?

Having determined that there is an ownership as
tenants in common, the law provides that we can now go
forward with the partition, which is what my clients
would Tike to do.

In determining the partition, however, we have
to look at this Court's prior ruling, Judge Rodgers'
opinion, with respect to --

THE COURT: The access.

MR. ALWARD: The access, Bussa Lane.

The property, according to that opinion, at

least the way I read, is we cannot put any more houses or
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make any more divisions to that property and still have
access on Bussa Lane, it is limited to that single
property having access. Thus, it is our position the
property in order to be partitioned must be sold as a
whole because that then would allow the owner to provide
a single dwelling or single use, a single family, for
that single property and not violate the Court's order
with respect to use of that easement, and I believe that
is the only alternative available.

The defendants have argued because defendant
owns a piece of abutting property that access could be
made that way, perhaps the defendant can use that as
access, the plaintiff certainly can't, we have no
interest in that property. The only access my clients
have is on Bussa Lane; therefore, it's our opinion the
property needs to be partitioned and needs to be sold.
There is no way to make an equitable division of that
property where you would divide and have additional

parcels that would need to have access through Bussa

Lane.

THE COURT: Would your position be different if
the lane -- pardon me, not the lane, if the abutting
access -- some rights were granted to the subject

property from the abutting access? Or, are your clients

seeking sale of the property and that's 1it?
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MR. ALWARD: Although I've only been involved
in this action, I do know that there have been three or
four other actions as Mr. Kern has eluded to. And, I
think the Court has -- I don't want my parties back
involved in the situation where there is going to be more
issues, more fighting, more whose got what rights and
whatnot. The simplest in my opinion, easiest and most
practical way to handle it, is to sell it, and that then
resolves the issue.

Now, keep in mind if there is other access, if
the defendant had some interest she can be a buyer, but I
believe it needs to be sold. I don't believe we want
these parties to have to continue to work together with
another piece of property when we can't work together on
the one we have.

THE COURT: Mr. Kern, as to partition?

MR. KERN: Sure.

I think you put plaintiff's counsel in a quick
answer position by asking him what you did, which 1is are
your clients still forcing the sale. Now, having heard
my decision when the purpose of the sale was to joint
tenants with rights of survivor were never going to
collect any money during their Tifetime the way deed is
set, now that your position is they are joint tenants 1in

common they collect regardless if you sell the entire
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property. Now, you asked him a question and he hasn't
had an opportunity to consult with them to see if that's
adequate, that's my point. Wwe are prematurely moving
into the idea of partition without having taken now some
time to analyze that and go to our engineers and say
here's what we need to do to get 8.3 percent for one, 8.3
percent for this one, 16.6 percent for this one.

THE COURT: Do the parties have currently
scheduled a facilitative mediation on this matter?

MR. KERN: We did it already without the
benefit of Count I being determined and it was un
successful for primarily the reason for determining whose
getting paid out or not.

THE COURT: Partition can go several ways as
these parties know, I can appoint a special master to
review and approve the sale or division proposal, or the
parties could take that upon themselves.

MR. KERN: Save the money, themselves, right.

THE COURT: I'm simply looking for an interest
here. I agree making a decision today with regard to
sale is likely 1inappropriate given the fact you just had
the opportunity to ear my ruling with regard to the title
issues, which I think are necessary in order for you to
make decisions going forward for all parties. So, I

would 1like to give the parties an opportunity to
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constructively develop a solution on their own; however,
I would Tike that to have a deadline so if you are unable
to do so the Court would then appoint a special master to
go ahead and make those determinations.

THE COURT: Mr. Alward.

MR. ALWARD: May I?

THE COURT: Please, Mr. Alward, yes.

MR. ALWARD: I have no problem sitting down
trying to come to a resolution, we tried that, it hasn't
worked. Now with the Court's determination on Count I we
will have a better result. But, the bottom line 1is with
that easement the way it is, I don't know how you're
going to divide the property. I don't know if the Court
has any thoughts it wants to express. Quite candidly,
you looked at this, it was a quick response to after we
just found this but quite candidly it's an easy response
because I don't believe there is any other resolution.

THE COURT: Counsel, you may be right. I'm not
going to intrude on what is a long standing set of 1issues
between these parties. But, looking at the documents you
provided to me, it does appear the adjoining property
could certainly be deeded if there was a desire, an
easement could be deeded over to the plaintiffs in order
to access, also while there is a judgment with regard to

Bussa Lane, judgments can be revisited, particularly, I
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don't know if there are other parties to that particular
action, I know the Tane provides access -- appears to
provide access, again, I am only looking at the exhibit,
it appears to provide access to some other properties
other than Bussa property, perhaps that particular
judgment could be revisited. I'm not trying to put ideas
in your head, I'm not trying to tell you how to
ultimately decide this. And the best solution might
ultimately be to have a sale of the property; however,
the Court's not in a position to make that determination
today without the parties having a full opportunity to
see whether or not there is a resolution now you know how
the Court views the title issue.

So, Mr. Alward?

MR. ALWARD: Excuse me, your Honor, I
apologize. Wwe have deadlines the Court has imposed with
respect to I think a settlement conference is coming up
Friday if I'm not mistaken. I have no problem in sitting
down quickly and you put the deadline on us how quickly
we have to sit down, but I would 1like the Court to move
those other deadlines out while we focus on this issue,
if that's okay with the Court.

THE COURT: Mr. Kern?

MR. KERN: Agreed.

THE COURT: All right.
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well, it sounds like if everybody is going to
be here Friday anyway that might be a very good day to
begin work on this.

would the parties be able now that you have an
idea as to the title issues to work constructively on
Friday to come up with a solution?

why wouldn't the parties be?

MR. KERN: Because it's a little too soon for
starters. You mentioned the other properties, that's how
the other lawsuit started, you first had to ask other
neighbors whether they consent to the split, we have to
figure out how to split it, and maybe neighbors are
agreeable to it. The last one was going to Court because
the proposed subdivision, 80 acres up here, was going to
be split Tike crazy and this 60 acres split like crazy
and neighbors said we don't agree with that, that's how
the lawsuit started. In this situation we have to have
engineers map out how is best to do that, if we're going
to physically divide it, if not just a buy out, and, two,
what do neighbors think of this proposed plan of
engineers will they consent or no, that would mute the
point of whether you are overextending the use of it.

So, I think there is more work to do than party trial
briefs, exhibits to be filed as well in advance, so.

THE COURT: Fair point.
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would the parties be amenable to an
administrative stay to give you 60 days to work on the
various legal and engineering issues with regard to this
matter? And, after 60 days, the Court would reopen the
file and set it for a conference, a final conference, and
we fish or cut the bait at that point, Mr. Alward?

MR. KERN: Yeah.

THE COURT: I don't want to extend the period
so long as to get you out of the sale season, if in fact
we are heading towards a sale.

MR. ALWARD: My point exactly, your Honor.
Frankly, the issue of Bussa Lane is the one that's
driving this. Because we can go spend as much 1in
engineering, or defendants can, but if you can't have
access on Bussa Lane it isn't going to matter.

THE COURT: Unless there is access on the --

MR. ALWARD: Unless --

THE COURT: -- the LLC property.

MR. ALWARD: Unless defendant wants to come up
with some proposal that's going to take access that's not
going to take 60 days for that to take place.

THE COURT: Well, I think what I'11 do is this,
I'l1 put this matter on administrative hold for 30 days,
that takes it off my docket essentially so I don't have

to report on progress and I give you folks an opportunity

33

139a

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY



~ w N R

O 0 N O U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

to work through those issues. we'll put this on
administrative hold for 30 days, during that time period
it's my expectation the parties will proceed in good
faith to resolve these outstanding issues. And, if 1it's
necessary we'll go ahead in 30 days and have a final
conference, at which we'll discuss the resolution of the
parties issue.

Are there any other matters we need to deal
with today?

MR. KERN: No, your Honor.

MR. ALWARD: I don't believe so, your Honor.

THE COURT: Parties have their marching orders.

MR. KERN: we do.

THE COURT: Mr. Alward, can I get an order from
you with regard to today's motions?

MR. ALWARD: Yes, your Honor.

THE COURT: Thank you.

Good Tuck to you all.

(11:25 a.m. - proceedings concluded)
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CERTIFICATE OF OFFICIAL COURT REPORTER

STATE OF MICHIGAN
COUNTY OF ANTRIM

I, Karen M. Copeland, Official Court Reporter in and for
the County of Antrim, State of Michigan, do hereby
certify that this is a true and correct transcript of my
stenotype notes with the assistance of Computer-Assisted
Transcription to the best of my ability of the
proceedings held before the Honorable Kevin A.
Elsenheimer, Circuit Court Judge in the matter of SCHAAF,
FRYER & MASON v. FORBES, File No. 16-9008-CH, on Monday,
May 15, 2017.

S/: Karen M. Copeland
Karen M. Copeland, CSR-6054, RPR

official Court Reporter

Dated: This 2nd day of April, 2018
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STATE OF MICHIGAN

IN THE 13" CIRCUIT COURT FOR THE COUNTY OF ANTRIM

Cindy Schaaf, Colleen M. Fryer, and Gwen
Mason,

Plaintiffs/ Counter-Defendants CASE NO. 16-9008-CH
Honorable Kevin A. Elsenheimer
v
Charlene Forbes a/k/a Angie Forbes,

Defendant/ Counter-Plaintiff.

Thomas Alward (P31724) Brace Kern (P75695)
Jennifer L. Whitten (P75487) BEK Law, PLC

Alward Fisher Rice Rowe & Graf, PLC Attorney for Defendant
Attorneys for Plaintiff 3434 Veterans Drive
202 E. State St., Ste. 100 Traverse City, MI 49684
Traverse City, MI 49684 (231)-492-0277

(231) 346-5400

ORDER
At a session of said Court held at the Grand
Traverse County Courthouse in Traverse City,

Michigan on the day of July, 2017

PRESENT: THE HONORABLE KEVIN A. ELSENHEIMER
Circuit Court Judge

This matter having come before the Court for hearing on the Defendant/Counter-
Plaintiff’s Motion for Summary Judgment and the Plaintiffs’/Counter-Defendants’ Motion for
Partial Summary Judgment, the Court having read the parties’ briefs, heard oral argument and

being otherwise duly advised in the matter,
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NOW THEREFORE, for the reasons set forth on the record,
IT IS HEREBY ORDERED as follows with respect to the 60 acre parcel located in
Milton Township, Antrim County, Michigan (“Property”) legally described as follows:
A strip of land off the North side of the Northwest fractional
quarter of the Northwest fractional quarter (NW fr %4 of NW fr )
and of Government Lot 1 of sufficient width, North and South, to
contain sixty (60) acres, being in Section 18, Town 29 North,
Range 8 West.
(1) The conveyances, as detailed hereafter, to the parties from the Mae E. Fitzpatrick
Trust uad 05/08/1998, as amended (“Trust”), of the Trust’s undivided 50% interest in
the Property are void for the reason that a Trust cannot hold Property as a joint tenant
with rights of survivorship and because the Trust had no authority to convey the
Property as joint tenants with rights of survivorship. The void conveyances include:
(2) Deed dated February 9, 2011and recorded on February 10, 2011 in Liber 812,
Page 2584 from Leo Bussa as Trustee of the Trust to Leo Bussa as Trustee and
Gwen Mason, as joint tenants with rights of survivorship

(b) Deed dated February 9, 2011 and recorded on February 10, 2011 in Liber 812,
Page 2586 from Leo Bussa as Trustee of the Trust to Leo Bussa as Trustee, Cindy
Schaaf, Colleen M. Fryer and Charlene Forbes, aka Angie Forbes, as joint tenants
with rights of survivorship.

(c) Deed dated April 22, 2011 but never recorded from Gwen Mason as Trustee of

the Trust to Cindy Schaaf, Colleen M. Fryer and Charlene Forbes, aka Angie

Forbes, as joint tenants with rights of survivorship.
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(2) The parties currently hold the following interest in the Property, formerly held by the
Trust:

(a) Gwen Mason owns an undivided 50% interest in an undivided 50% interest in the

Property (which is equivalent to a 25% interest in the entire Property) as a tenant in -

common with the other parties.

(b) Cindy Schaaf, Colleen Fryer and Charlene Forbes collectively own an undivided
50% interest in an undivided 50% interest in the Property (which is equivalent to a
25% interest in the entire Property) as tenants in common.

(3) The conveyance, dated December 7, 2010 and recorded on December 9, 2010 at Liber
810, Page 2983, from Leo Bussa to Leo Bussa, Cindy Schaaf, Colleen Fryer and
Charlene Forbes, of an undivided 50% interest in the Property as joint tenants with
rights of survivorship is a valid conveyance. Thus, Cindy Schaaf, Colleen Fryer and
Charlene Forbes currently hold an undivided 50% interest in the Property, formerly
owned by Leo Bussa, as joint tenants with rights of survivorship.

(4) This Order is not a final order and does not resolve this matter.

(5) Upon entry of a final order by this Court, this Order may be recorded by any party to

confirm ownership of the Property.

KE -
Circuit Court Judge

W:\Fryer, Colleen\Trust Real Estate Matter\Order for Summary Judgment.docx
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FILED

Sheryl Guy

Antrim 13th Circuit Court
082572017

STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF ANTRIM

CINDY SCHAFF, COLLEEN M. FRYER,
and GWEN MASON,

Plaintiff,
v File No. 2016009008CH
HON. KEVIN A. ELSENHEIMER
CHARLENE FORBES a/k/a ANGIE FORBES,

Defendant.

Thomas Alward (P31724)
Jennifer L. Whitten (P75487)
Attorneys for Plaintiffs

Brace Kern (P75695)
Attorney for Defendant

DECISION AND ORDER REGARDING PARTITION

Decedents Leo Bussa and Mae Fitzpatrick jointly owned property on the west shoreline
of Torch Lake, located in Milton Township, Michigan, and the associated littoral rights. In the
1980°s and 1990’s, a portion of the waterfront property was divided into seven separate parcels
for residential development.' After the division, the remaining Bussa/Fitzpatrick property was
an 80-acre northern parcel, which was sold in 2015, and a 60-acre southern parcel.” The 60-acre
parcel (hereinafter the “Parcel”) is currently owned by Cindy Schaaf, Colleen Fryer, Gwen
Mason and Charlene Forbes (collectively the “Parties”), as descendants and relatives of Bussa
and Fitzpatrick. The present owners disagree as to how the Parcel should be divided and sought
the assistance of the Court in resolving their disputes.

Pursuant to the Court’s previous Order, issued August 15, 2017, the current ownership of

the Parcel is as follows:

' The original division, pursuant to the Grant of Easement, recorded with the Antrim County Register of Deeds:
Liber 348, pages 14-26, indicates the north-castern portion of property was divided into seven individual parcels or
home sites.

* See Antrim County Register of Deeds, Liber 856, Page 685.
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Gwen Mason (Plaintiff) An undivided one-half interest in a one-half undivided interest in
the entire Parcel as a tenant in common with the other parties;

Cindy Schaaf (Plaintiff) An undivided 16 %; percent interest in a one-half undivided
interest in the entire Parcel as a tenant in common, and
An undivided Y5 interest in a one-half undivided interest in the
entire Parcel as a joint tenant with right of survivorship as to the
other interests in that one-half;

Colleen Fryer (Plaintiff) An undivided 16 %; percent interest in a one-half undivided
interest in the entire Parcel as a tenant in common, and
An undivided Y5 interest in a one-half undivided interest in the
entire Parcel as a joint tenant with rights of survivorship as to the
other interests in that one-half;

Charlene Forbes (Defendant) An undivided 16 %; percent interest in a one-half undivided
interest in the entire Parcel as a tenant in common, and
An undivided ¥ interest in a one-half undivided interest in the
entire Parcel as a joint tenant with rights of survivorship as to the
other interests in that one-half.
The question currently before the Court is whether the Parcel may be partitioned between
the Parties, pursuant to MCR 3.402, or whether partition would result in undue prejudice and a
sale in lieu of partition should be ordered.” The Court heard oral arguments on August 14, 2017,
has reviewed the briefing and now issues this decision and order for the reasons set forth herein.
In an action for partition, the court determines whether the premises can be partitioned
without great prejudice to the parties, the property’s value and use and any other matters the
court finds pertinent.* Partition of lands held in joint tenancy or tenancy in common may be
accomplished voluntarily by cotenants or by judicial action.” Physical division of jointly held
property is preferred method of partition.® Although partition in kind is favored, the court may
order sale and division of proceeds when it concludes that equitable physical division cannot be
achieved.” Where partition of jointly held property by physical division results in inequalities in
owner’s shares, court may award money payments to offset the difference.® Dual contingent

remainders of joint life estates are not subject to partition, as they are not possessory estates.”

> MCR 3.401(B).

Inre Temple Marital Trust, 278 Mich App 122, 144; 748 NW2d 265 (2008).
> Albro v Allen, 434 Mich 271; 454 NW2d 85 (1990).

°Id.

TId.

$Id.

°Id.
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The relevant statute allowing for partition is MCL § 600.3308, which states:

Any person who has an estate in possession in the lands of which partition is
sought may maintain a claim for partition of those lands, but a person who has
only an estate in reversion or remainder in the lands may not maintain a claim for
their partition.

Partition is also controlled by MCR 3.401, which reads in pertinent part as follows:

(A) Matters to Be Determined by Court. On the hearing of an action or
proceeding for partition, the court shall determine
(1) whether the premises can be partitioned without great prejudice to the
parties;
(2) the value of the use of the premises and of improvements made to the
premises; and
(3) other matters the court considers pertinent.

(B) Partition or Sale in Lieu of Partition. If the court determines that the premises

can be partitioned, MCR 3.402 governs further proceedings. If the court

determines that the premises cannot be partitioned without undue prejudice to the

owners, it may order the premises sold in lieu of partition under MCR 3.403.

As the Court has already determined that each party to this litigation has a possessory
estate in the Parcel, the statutory requirement to seek a partition is met. The remaining question
is whether the special characteristics of the Parcel warrant a partition in kind or a sale in lieu of
partition.

Plaintiffs, relying on MCR 3.403, make several arguments in favor of a sale in lieu of
partition. First, Plaintiffs suggest that a partition of the subject property which reflects its unusual
ownership structure would necessarily result in (at least) five distinct “sub” parcels. As per the
Court’s ownership determination above, an undivided one-half of the Parcel is held by the
Parties as tenants in common. The other undivided half of the Parcel is owned by Plaintiff
Schaaf, Plaintiff Fryer and Defendant Forbes as joint tenants with full rights of survivorship.
Without consideration of other objections raised by Plaintiffs, a physical partition of the tenancy
in common ownership is essentially mathematical. Plaintiff Mason would be entitled to one-half
of the interest, which would result in a parcel equal to 25% of the entire property. The remaining
interests in the tenancy in common would be divided equally among Schaaf, Fryer and Forbes,
resulting in three parcels each having 8 '3 percent of the whole.

When the joint tenancy is divided, however, the matter becomes more complex. As

discussed above, the survivorship interests in a joint tenancy with full rights of survivorship

cannot be partitioned and cannot be terminated absent the agreement of the parties holding the

3
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contingency. While the joint tenancy itself could be divided equally among them, joining Schaaf,
Fryer and Forbes’ interests in the joint estate with their interests in the tenancy in common
subjects the latter to the dual contingent remainders held by the joint tenants. A tenancy in
common may not be encumbered with a survivorship feature as that would destroy the unity of
possession. ™

The Court agrees with Plaintiffs that to equitably partition the Parcel in a manner that
protects the tenancy in common from the operation of the joint tenancy’s dual contingent
remainders would require subdividing the Parcel into minimum of five “sub” parcels. One-half
of the Parcel would be split among the Parties as their interests appear as tenants in common and
the other half of the property would be held by Schaaf, Fryer and Forbes and joint tenants with
full rights of survivorship. The latter half could be further partitioned to reflect the three owners’
possessory interests, but would retain the survivorship feature.

This analysis is further compounded by the fact that the subject Parcel does not adjoin a
public road. Bussa Road, which is a public road, is south of and parallel to the Parcel. Bussa
Lane, a private road created by Grant of Easement, begins approximately at the intersection of
Bussa Road and Wallen Lane, crosses over the Parcel and provides access to the seven
residential properties developed in the 1980’s and 1990’s. While the Parties may lawfully access
the Parcel using Bussa Lane, the easement has been the subject of litigation in this circuit. "

In addressing the easement, Judge Philip Rodgers, Jr. determined that the Parties, “as
Owners of [the] Parcel...the servient estate, have all the ‘rights and benefits of ownership
consistent with the easement’ and [retained] the ‘right to use the property in common’ with the

. 12
[dominant estate owners].”

Further, the Court held that the Parties may use the portion of Bussa
Lane that crosses the Parcel for ingress and egress purposes, but did not have the ability to
exceed the scope or increase the burden on the easement by providing access to “additional
parties, such as new lot owners.”"

The Parties’ rights to access the Parcel via Bussa Lane are associated with their

ownership interests and would therefore continue post-partition. However, creating five or more

1% Devries v Brydges I, 94 Mich 957 (1892). See Sections 9.2 and 9.4 of Cameron’s Michigan Real Property Law.
' Collectively, the Parties were the plaintiffs in Antrim Case No. 2011008633CH, Cindy Schaaf et al v Ronald Ring
etal
12 See Decision and Order Granting Plaintiff/Counter-Defendants” Motion for Summary Disposition and Granting in
Part and Dismissing in Part Defendants/Counter-Plaintiffs’ Motion for Summary Disposition, filed October 3, 2012.
13

1d.
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“sub” parcels to preserve the survivorship interest in the joint tenancy would arguably be adding
“additional parties” and thus, an impermissible expansion of the easement.'* Such an expansion
would seem to violate the Court’s holding in the prior case of Schaaf v Ring.

In contrast, the Defendant argues that partition in kind is warranted because alternative
methods for accessing the Parcel exist. Bussa Road LLC owns real property located on Bussa
Road and adjacent to the Parcel.”> Defendant, as a member of Bussa Road LLC, suggests that
the Parties could use the LLC property to access the Parcel, which would avoid the issue of
ingress and egress on Bussa Lane. Further, Defendant maintains that she could grant the
Plaintiffs access rights as part of a partition in kind of the Parcel. However, there is no firm
proposal to do same before the Court. Currently, only the Defendant has guaranteed access to the
Parcel over the LLC property and thus, the Court will not consider the LLC property in
determining whether to allow partition in kind.'®

For the reasons stated herein, a partition in kind would result in undue prejudice to the
Plaintiffs and an equitable physical division of the Parcel cannot be achieved. As such, it is the
finding of this Court that sale of the Parcel and division of the proceeds between the Parties is the
appropriate relief in this case. The Court orders the entire Parcel be sold, in lieu of partition,
pursuant to MCR 3.403.

IT IS SO ORDERED.

\
; / 08/25/2017
: 09:23AM

‘ KEVIN A. ELSENHEIMER, CIRCUIT COURT JUDGE, P49293 ‘

HONORABLE KEVIN A. ELSENHEIMER
Circuit Court Judge

' All of the lots created pursuant to a partition of the property would be alienable, although the lot(s) held as a joint
tenancy with full rights of survivorship would still be subject to the dual contingent remainder.

"> Antrim County Parcel No. 05-12-218-002-45.

'® An ecasement over the LLC property would require a unanimous agreement by the Parties and it is clear to the
Court that it is the Parties’ inability to agree on solutions that brought them to Court to begin with. Therefore, the
Court will not compound this matter by requiring the Parties to reach an agreement on access across the LLC

property.
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FILED

Sheryl Guy

Antrim 13th Circuit Court
1211172017

STATE OF MICHIGAN

IN THE 13" CIRCUIT COURT FOR THE COUNTY OF ANTRIM

Cindy Schaaf, Colleen M. Fryer, and Gwen

Mason,

Plaintiffs,

v

Charlene Forbes a/k/a Angie Forbes,

CASE NO. 16-9008-CH

Honorable Kevin A. Elsenheimer

Defendant.
Thomas Alward (P31724) Brace Kern (P75695)
Jennifer L. Whitten (P75487) BEK Law, PLC
Alward Fisher Rice Rowe & Graf, PLC Attorney for Defendant
Attorneys for Plaintiff 3434 Veterans Drive

202 E. State St., Ste. 100
Traverse City, MI 49684
(231) 346-5400

Traverse City, MI 49684
(231)-492-0277

ORDER OF SALE

At a session of said Court held at the Courthouse
in the Village of Bellaire, Antrim County, Michigan

onthe  dayof

This matter having coming before the Court on Motions for Summary Disposition
brought by both Plaintiffs and Defendant; the Court having entered a Decision and Order on
August 25, 2017, requiring that the 60-acre parcel located in Milton Township, Antrim County,

Michigan (“Premises”), which is the subject of this litigation, be sold as one parcel in lieu of

, 2017

partition; and the Court having denied Defendant’s Motion for Reconsideration;
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NOW, THEREFORE, pursuant to the Court’s Order and in order to complete the sale of

the Premises in lieu of partition, IT IS HEREBY ORDERED:

A.

Attorney R. Edward Kuhn is hereby appointed as Commissioner to administer the
sale of the Premises. The Commissioner shall be paid his fee from the proceeds of the
sale of the Premises pursuant to MCR 3.402.

The Premises, which is more fully described as

A strip of land off the North side of the Northwest fractional quarter of the
Northwest fractional quarter (NW fr % of NW fr %) and of Government Lot 1
of sufficient width, North and South, to contain sixty (60) acres, being in
Section 18, Town 29 North, Range 8 West

shall be sold as a single parcel.
There is no minimum price at which the Premises may be sold.
The sale shall be a cash sale with no credit terms.

No proceeds shall be retained for the benefit of unknown owners, infants, parties
outside Michigan or parties who have dower interest or life estates.

The Premises shall be listed for sale by the Commissioner through Bob and Tia Rieck
of Coldwell Banker Schmidt Realtors at an initial listing price of $2,250,000.00.

Upon receipt of a purchase agreement acceptable to the Commissioner, the
Commissioner shall, pursuant to MCR 3.403(B)(4) file a report with the Court,
requesting the Court to confirm the sale. The Court may confirm the sale at a hearing
with reasonable notice to Plaintiffs and Defendant.

If the Court confirms the sale, pursuant to MCR 3.403(B), the Commissioner shall be
authorized to execute conveyances pursuant to the sale, and pursuant to MCR
3.403(C) deduct the costs of expenses of the proceeding, including the Plaintiffs’
reasonable attorney fees as determined by the Court, from the proceeds of the sale
and pay them to Plaintiffs’ attorney. Thereafter, the Commissioner shall, pursuant to
MCR 3.403(D), deduct any other costs and divide the proceeds of the sale among the
parties in proportion to their respective interests, i.e. each party having a 25% interest
in the entire Premises.

IT IS SO ORDERED. &@\% 1211112017
, 12:10PM

Dated:

‘ KEVIN A. ELSENHEIMER, CIRCUIT COURT JUDGE, P49293 l

Honorable Kevin A. Elsenheimer, Circuit Court Judge

W:\Fryer, Colleen\Trust Real Estate Matter\Order for Partition REVISED 10.30.17docx.docx
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF ANTRIM

CINDY SCHAFF, COLLEEN M. FRYER,
and GWEN MASON,

Plaintiffs,
\% File No. 2016009008CH
HON. KEVIN A. ELSENHEIMER
CHARLENE FORBES a/k/a ANGIE FORBES,

Defendant.
/

DECISION AND ORDER

Leo Bussa and Mae Fitzpatrick, both deceased, jointly owned real property on the west
shoreline of Torch Lake. In the 1980°s and 1990’s, a portion of the waterfront property was
divided into seven separate parcels (hereinafter “Residential Parcels”) for residential
development.! After the division, the remaining Bussa/Fitzpatrick property was an 80-acre
northern parcel, which was sold in 2015, and a 60-acre southern parcel with 894 feet of frontage
on Torch Lake.?

The 60-acre parcel (hereinafter the “Property”) is described as follows:

A strip of land off the North side of the Northwest fractional quarter of the
Northwest fractional quarter (NW fr ¥4 of NW fr %) and of Government Lot 1 of
sufficient width, North and South, to contain sixty (60) acres, being in Section 18,

Town 29 North, Range 8 West.

The Property is currently owned by Cindy Schaaf, Colleen Fryer, Gwen Mason and

Charlene Forbes (collectively the “Parties”), as descendants and relatives of Bussa and

Fitzpatrick. The Property is accessed using Bussa Lane. Bussa Lane, a private road, begins

' The original division, pursuant to the Grant of Easement, recorded with the Antrim County Register of Deeds:
Liber 348, pages 14-26, indicates the north-castern portion of property was divided into seven individual parcels or
home sites, which have the following tax identification numbers: 05-12-207-023-25; 05-12-207-023-50; 05-12-207-
023-50; 05-12-207-023-40; 05-12-207-023-30; 05-12-207-023-10; and 05-12-207-023-60.

* See Antrim County Register of Deeds, Liber 856, Page 685. This parcel is described as: A strip of land off the
North side of the Northwest fractional quarter of the Northwest fractional quarter (NW fr ¥4 pf MW fr %) and of
Government Lot 1 of sufficient width, North and South, to contain sixty (60) acres, being in Section 18, Town 29
North, Range 8 West.
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approximately at the intersection of Bussa Road and Wallen Lane, crosses over the Property and
runs along the western portion of the Residential Parcels.” The Bussa Lane Easement was created
by a Grant of Easement (“Easement”), dated December 29, 1989, however, Bussa and
Fitzpatrick did not reserve any right to use Bussa Lane in the document.

In a prior case, Antrim County File No. 2011008633CH, Judge Philip E. Rodgers, Jr.
held that the scope of the Easement limits use of Bussa Lane to ingress and egress by residential
traffic to and from family residences located on the Residential Parcels and, while the Parties
may use Bussa Lane to access the Property, they are prohibited from extending rights of ingress
and egress to additional lot owners.* The Court’s ruling effectively prevented Schaaf, Fryer,
Mason and Forbes from developing and/or creating subdivisions on the Property.

A Complaint for Partition was filed in the above captioned case on May 6, 2016.
Plaintiffs filed a First Amended Complaint for Partition on November 9, 2016, and a Second
Amended Complaint to determine Interest in Property and for Partition on January 6, 2017.
Defendant filed a Counter-Complaint on February 10, 2017.°

The Defendant filed a Motion for Summary Disposition on April 7, 2017, and Plaintiffs
filed a Motion for Summary Disposition on April 18, 2017. After hearing oral arguments by the
Parties, the Court determined the ownership of the Property in an Order dated August 15, 2017,
and further, ordered the sale of the Property, in lieu of partition, in a Decision and Order

Regarding Partition, dated August 25, 2017.” The Court signed an Order of Sale, with an initial

> The southern entrance to Bussa Lane is located on Parcel No. 05-12-582-001-00.

% See Decision and Order Granting Plaintiff/Counter-Defendants’ Motion for Summary Disposition and Granting in
Part and Dismissing in Part Defendants/Counter-Plaintiffs’ Motion for Summary Disposition, issued October 2,
2012. In Antrim County File No. 2011008633CH, Cindy Schaff, Colleen Fryer, Gwen Mason and Charlene Forbes
were the Defendants/Counter-Plaintiffs and were jointly represented.

> Plaintiffs” Second Amended Complaint includes the following counts: Count I — Action to Determine Interests in
Land; Count II — Partition; Count III - Contribution

® Defendant’s Counter-Complaint includes the following counts: Count I — Contribution/Unjust Enrichment; Count
IT — Quantum Meruit/Breach of Implied Contract/Claim to Quiet Title; and Count IIT — Statutory and Common Law
Conversion

7 The ownership of the Property is as follows: Gwen Mason - An undivided one-half interest in a one-half undivided
interest in the entire Property as a tenant in common with the other parties; Cindy Schaaf - An undivided 16 %
percent interest in a one-half undivided interest in the entire Property as a tenant in common, and an undivided Y4
interest in a one-half undivided interest in the entire Property as a joint tenant with right of survivorship as to the
other interests in that one-half, Colleen Fryer - An undivided 16 %5 percent interest in a one-half undivided interest in
the entire Property as a tenant in common, and an undivided % interest in a one-half undivided interest in the entire
Property as a joint tenant with rights of survivorship as to the other interests in that one-half; Charlene Forbes - An
undivided 16 % percent interest in a one-half undivided interest in the entire Parcel as a tenant in common, and an
undivided ' interest in a one-half undivided interest in the entire Property as a joint tenant with rights of
survivorship as to the other interests in that one-half.
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listing price of $2,250,000, on December 11, 2017. The remaining unresolved claims in this
litigation are Plaintiffs’ Claim for Contribution and Defendant’s Counter-Claim for Contribution,
Quantum Meruit/Implied Contract, and Conversion.

The general rule of contribution is that one who is compelled to pay or satisfy the whole
or to bear more than his aliquot share of the common burden or obligation, upon which several
persons are equally liable or which they are bound to discharge, is entitled to contribution against
the others to obtain from them payment of their respective shares.® The doctrine of contribution
between cotenants is based upon purely equitable considerations and is premised upon the simple
proposition that equality is equity;, however, contribution is not to be enforced unless reason and
justice require that each of the cotenants contribute their proportionate share of the common
burden.” The granting of equitable relief is ordinarily a matter of grace, and whether a court of
equity will exercise its jurisdiction, and the propriety of affording equitable relief, rests in the
sound discretion of the court, to be exercised according to the circumstances and exigencies of
each particular case.'’

As cotenants and beneficiaries of Leo Bussa, the Parties are jointly and equally
responsible for the costs and attorney fees associated with Antrim County File No.
2011008633CH, and for the real estate taxes and expenses associated with maintenance of the
Property.!'  Currently, Property related expenses total approximately $150,135.63, which
includes verified payments to the following entities: $56,164.37 for legal services provided by
Attorney Garratt; $48,348.47 for legal services provided by Attorney Ford;, $3,001.03 for
mediation costs; $33,532.30 for property taxes; $6,929 to Gourdie-Fraser; $606 to Farm Bureau;
$289.45 to Great Lakes Energy; $255 to Jim Veliquette Snow Plowing; and $1,010.01 for

miscellaneous expenses. Plaintiffs have provided documentation which confirms that they have

¥ Caldwell v Fox, 394 Mich 401; 231 NW2d 46 (1975).

? Strohm v Koepke, 352 Mich 659; 90 NW2d 495 (1958).

' Youngs v West, 317 Mich 538, 545; 27 NW2d 88 (1947).

' The prior litigation was initiated to establish the scope of the Easement and was necessary to determine whether
the Easement was so narrowly construed as to prevent subdivision development of/on the Property. The prior
litigation resulted in a final determination as to the scope of the Easement, which was a “benefit” to all litigants,
regardless of the outcome. Plaintiffs’ correctly note that the result of litigation is not dispositive of the benefit
conferred. Moreover, the outcome of the casement litigation was necessary and relevant to each Schaaf, Fryer,
Mason and Forbes as co-owners of the Property, and potential developers of the Property. While Defendant claims
that the prior litigation was voluntary, did not confer a benefit on the Property and that she should not be liable for
litigation expenses because they are not a common burden, these claims are disingenuous at best for the reasons
stated.
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paid $142,602.59 of the Property related expenses.'> To date, Plaintiff Mason has paid
$62,877.58, of the above total spent; Plaintiff Fryer has paid $25,435.46, of the above total spent,
and Plaintiff Schaaf has paid $54,289.55, of the above total spent.”” Based on the figures
provided, Defendant has only paid $7,533.04, a mere 5%, of the total spent on property related
expenses.

The Court finds that Plaintiffs are entitled to contribution by the Defendant in this matter.
Reason and justice require that the Defendant is responsible for one-quarter of the costs and
attorney fees associated with Antrim County File No. 2011008633CH, and for the real estate
taxes and expenses associated with maintenance of the Property. Pursuant to the total
expenditure amount of $150,135.63, each litigant/co-owner is responsible for $37,533.90.
Defendant previously paid $7,533.04, therefore, she owes the Plaintiffs $30,000.86. This
amount, $30,000.86, shall be withheld from the Defendant’s portion of the sales proceeds for the
Property and shall be distributed to the Plaintiffs.'*

Furthermore, as to Defendant’s contribution claim, Plaintiffs have paid the delinquent
2016 property taxes and acknowledge they are responsible for paying their portion, or
$5,256.62, for of the 2017 property taxes. The Court finds that due to the Plaintiffs’ verified
payments, in conjunction with the individual litigants’ proportional responsibility for Property
related expenses, the Defendant is not entitled to contribution from the Plaintiffs. However, the
Court orders that, within 30-days from the date of this Decision and Order, the Plaintiffs shall
make current the 2017 property taxes.

Defendant’s Count II alleges that she was locked out of the farmhouse and out buildings
located on the Property from 2012 through 2015 and is, therefore, entitled to reimbursement for
property taxes for this period.”” According to the Plaintiffs, Bussa wanted Schaaf to have the

'2 Plaintiff Mason has paid 41.8% of the total spent; Plaintiff Fryer has paid 16.9% of the total spent, and Plaintiff
Schaaf has paid 36.1% of the total spent. The three Plaintiffs have paid a combined 94.9% of the property related
expenses, versus the 75% they are required to pay as co-owners.

13 Moreover, Plaintiff Schaaf has paid an additional $11,651.78 for costs associated with the Property ($1,985 to
Great Lakes Energy and $9.666.78 for fuel, insurance, maintenance, plowing and tree removal), however, the
$11,651.78 is not included in the $150,135.63 listed above.

' The Court declines to apportion the $30,000.86 amongst the Plaintiffs, but is confident that they can determine an
appropriate division of the funds based on their prior payment history.

!> The theory underlying quantum meruit recovery is that the law will imply a contract in order to prevent unjust
enrichment when one party inequitably receives and retains a benefit from another. Morris Pumps v Centerline
Piping, Inc., 273 Mich App 187; 729 NW2d 898 (2006). Generally, an implied contract may not be found if there is
an express contract between the same parties on the same subject matter. /d. In order to sustain a claim of quantum
meruit or unjust enrichment, a plaintiff must establish: (1) the receipt of a benefit by the defendant from the plaintiff

4
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farmhouse. Plaintiffs were also aware of Schaaf’s desire to eventually transfer the farmhouse/out
buildings from the Property to her 80-acre parcel and were amenable to this plan. Because of
this, Fryer and Mason treated the farmhouse/out buildings as belonging to Schaaf. Additionally,
from 2012 through 2015, Plaintiff Schaaf was paying all maintenance expenses associated with
the farmhouse/out buildings, such as fuel costs, utilities, snow removal and landscaping.

The Court finds that Defendant is not entitled to reimbursement of property taxes for
years 2012 through 2015, as she had no legitimate expectancy of regularly accessing the
farmhouse/out buildings due to Schaaf’s residence.

Defendant’s Count IIT alleges conversion, claiming: (1) that Plaintiffs failed to account
for and/or removed personal property from the farmhouse for their own use and benefit, and (2)
that Plaintiffs committed waste/conversion by removing and selling timber from 50 ash trees and
failing to provide Defendant with her portion of the proceeds. Under common law, conversion is
any distinct act of dominion wrongfully exerted over another’s personal property in denial of or
inconsistent with his rights therein. '

Plaintiffs note that an inventory for Bussa’s probate estate was conducted shortly after his
death, a time when Defendant had unlimited access to the farmhouse/out buildings, and that
subsequent to this inventory, all personal property was distributed according to Bussa’s will.
Defendant has failed to allege what specific personal property was converted and further, has
provided no evidence to sustain this claim except for speculation and conjecture. The Defendant
is not entitled to compensatory damages for conversion of personal property based on the
complete lack of evidence to support this allegation.

With regard to the Ash trees, the Plaintiffs were informed by Don Way, owner of a tree
servicing company, that the Ash trees were dead and should be removed. The Court takes notice
of the spread of the Emerald Ash Borer, an insect which devastated Ash trees throughout
Michigan during this time period. Plaintiffs reasonably relied on Way’s knowledge and
expertise in assessing the health of the trees. Way requested permission to use the Ash trees that
he removed as kindling, and the Plaintiffs agreed. Plaintiffs dispute Defendant’s claims that the
trees were: (1) healthy and (2) sold for profit. To bolster her claim, Defendant has submitted two

and (2) an inequity resulting to the plaintiff because of the retention of the benefit by the defendant. /d. Not all
enrichment is unnecessarily unjust. /d. at 195-196. The key to any quantum meruit recovery from a noncontracting
party is proof that he or she unjustly received and retained an independent benefit from the plaintiff’s contractual
services. Id

6 Aroma Wines & Equip, Inc. v Columbian Distribution Services, Inc., 497 Mich 337; 871 NW2d 136 (2015).

5
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photographs of the alleged ash trees, purported showing that the trees were not infected with
Emerald Ash Borer and/or not dead. However, Defendant has not provided any evidence (e.g.
receipts, invoices, etc.) demonstrating that the trees were sold for a profit and again relies on
speculation and conjecture. For the same reasons discussed previously, the Defendant is not
entitled to compensatory damages for conversion of personal property based on a lack of
evidence.

In conclusion, and for the reasons stated herein, the Plaintiffs are entitled to $30,000.86
of Defendant’s share from the sales proceeds of the Property. Defendant is not entitled to
contribution from the Plaintiffs, nor is she entitled to compensatory damages. This Decision and
Order resolves all remaining issues in this litigation and closes the case.

IT IS SO ORDERED.

3
; / 04/16/2018
= 04:21PM

‘ KEVIN A. ELSENHEIMER, CIRCUIT COURT JUDGE, P49293 ‘

HONORABLE KEVIN A. ELSENHEIMER
Circuit Court Judge
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STATE OF MICHIGAN
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CINDY SCHAAF, COLLEEN FRYER, and GWEN MASON,
Plaintiffs-Appellees,

Court of Appeals Case No. 343630
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CHARLENE ANGIE FORBES,
Defendant-Appellant,
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STATEMENT OF APPELLATE JURISDICTION

Jurisdiction is conferred on the Court of Appeals pursuant to MCR 7.203(A)(1) and MCR
7.204(A)(1)(a). Defendant-Appellant filed a Claim of Appeal from a Decision and Order entered
by Judge Kevin A. Elsenheimer on April 16, 2018 in the 13th Circuit Court for the County of
Antrim. Defendant-Appellant is challenging the Court’s orders dating August 15, 2017; August
25, 2017, December 11, 2017; and the final order on April 16, 2018. Copies of those Decisions

and Orders were submitted with the Claim of Appeal.

The April 16, 2018 Decision and Order is a final judgement, pursuant to MCR
7.202(6)(a)(i), because it disposed of all the claims and adjudicated the rights and liabilities of the
parties. On May 1, 2018, this Court received Defendant-Appellant’s Claim of Appeal. Since the
Claim of Appeal was Received by this Court within 21 days after a final order, it was filed timely

pursuant to MCR 7.204(A)(1)(a).

ii
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STATEMENT OF THE QUESTION PRESENTED

1. Whether the Circuit Court erred by determining that a trust is incapable of holding

and conveying property with rights of survivorship?

Court’s Answer:

Appellant’s answer:

Appellees’ answer:

No, a trust cannot hold or convey survivorship rights

Yes, a trust can hold and convey survivorship rights

No, a trust cannot hold or convey survivorship rights

2. Whether the Circuit Court erred in finding that the 60-acre parcel that is the subject

of this litigation is incapable of partition in kind and that a sale in lieu of partition was necessary,

relying on its interpretation of a prior court case order regarding an easement on the property?

Court’s Answer:

Appellant’s Answer:

Appellees’ Answer:

No, the property cannot be partitioned in kind without great
prejudice to the parties because of the prior order restricting
expansion of the easement on the property, leading to a sale
in lieu of partition

Yes, the property can be partitioned in kind without great
prejudice to the parties because only one split needs to be
made and additional ingress and egress exists to ensure that
use of the Bussa Lane easement would not expand

No, the property cannot be partitioned in kind without great
prejudice to the parties because of the prior order restricting
expansion of the easement on the property, leading to a sale
in lieu of partition.

3. Whether the Circuit Court’s conclusion that massive sums of evidence, marked as

trial exhibits, dumped on the eve of trial were admissible?

Court’s Answer:

The evidence was relied upon to award Plaintiffs $30,000 on
their contribution claim for attorney fees

iv
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Appellant’s Answer: The document dump on the eve of trial violated the
Scheduling Order, and prejudiced Appeilant by an inability
to cross examine the admitted evidence

Appellee’s Answer: Unknown

4. Whether the Circuit Court erred when it granted Appellees’ contribution claim

under MCL 600.3336(2) for non-beneficial, elective litigation?

Court’s Answer: Contribution for the prior litigation is permissible

Appellant’s Answer: Yes, contribution cannot be sought because the prior
litigation was not a common burden of ownership that the
co-tenants were bound to discharge, and the unsuccessful

litigation conferred no benefit upon Appellant

Appellee’s Answer: Contribution for the prior litigation is appropriate
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I. INTRODUCTION

This case focuses on a trust’s ability to hold and convey property as a joint tenant with
rights of survivorship. The 13th Circuit Court for Antrim County improperly concluded that a trust
could not hold property as a joint tenant with survivorship rights and this is an appeal of that
decision. From that, an improper partition in lieu of sale was ordered due to the incorrect parcel
division, which resulted in five estates, or “Parcels” being found instead of the proper two estates.
Therefore, if the property interests and rights of survivorship are corrected by this Court, then only
Ms. Mason’s 25% interest in the property is capable of partition and the other 75% interest held
by the other parties is incapable of partition due to the survivorship rights held by those parties. In
the alternative, if this Court concludes that a trust cannot hold or convey survivorship rights, a
partition in kind of 41%/3% of the property is the proper outcome. Additionally, the Circuit Court
erred in its contribution order by including voluntary, non-beneficial litigation costs in that award.
In making that determination, the Circuit Court also wrongly relied on a document dump on the
eve of trial of materials that were never produced during discovery or in compliance with the

Scheduling Order. Thus, such documents should have been ruled inadmissibile.

II. STATEMENT OF FACTS

This action concerns a 60-acre parcel of land on Torch Lake in Antrim County, Michigan.
It was previously owned by Mae Fitzpatrick, and her son, Leo Bussa. In May of 1998, both Mae
and Leo created separate trusts. In August of that year, they transferred, to their respective trusts,
each of their undivided one-half interests as tenants in common. In 2004, Mae passed away and
Leo became Trustee of Mae’s Trust. When his mother died, Leo received a life estate in her
undivided one-half interest in the 60-acre parcel. When Leo passed away in 2011, his life estate in

his mother’s one-half interest terminated, and his own one-half interest vested in the joint tenant
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remainderpersons (subject to total divestment if they failed to outlive their co-tenants with rights
of survivorship). The parties to this action inherited the entire 60-acre parcel of land on Torch

Lake.

Before Leo died, he executed 5 ladybird deeds to the parties to this action. Collectively,
those five deeds conveyed [100% of the 60-acre parcel on Torch Lake. Upon the advice of counsel,
Leo started with his own undivided one-half interest in the 60-acre parcel, which was held by his
trust at that time. So, the first ladybird deed transferred Leo’s undivided one-half interest in the
60-acre parcel from his trust to himself personally.! Second, Leo conveyed, through ladybird deed
number 2, that same undivided one-half interest in the 60-acre parcel to Appellees Ms. Schaaf and
Ms. Fryer, and the Appellant Mrs. Forbes.? As the deed states, those three inherited Leo’s one-half
interest “as Joint Tenants with Rights of Survivorship.”® Their interests are classified as vested
remainders subject to total divestment if they do not outlive their joint tenants. This is not in

dispute.

Leo’s third ladybird deed conveyed the property’s mineral rights to Mrs. Forbes. Appellees
are not challenging these 3 deeds because the property passed through Leo personally; not through
Leo’s trust. Consequently, there is no dispute that Ms. Schaaf, Ms. Fryer and Mrs. Forbes inherited
Leo’s undivided one-half interest in the 60-acre parcel “as Joint Tenants with Rights of

Survivorship.”

Leo’s fourth and fifth ladybird deeds conveyed his mother’s undivided one-half interest in

the 60-acre parcel. Leo, as trustee of his mother’s trust, conveyed % of Mae’s one-half interest to

L Exhibit 1 — Quit Claim Deed from Leo Bussa, Trustee of the Leo Bussa Trust AUD (Grantor) to Leo Bussa (Grantee)
1 Exhibit 2 - Quit Claim Deed (subject to an enhanced life estate) from Leo Bussa (Grantor) to Leo Bussa, Ms. Schaff,
Ms. Fryer, and Ms. Forbes {Grantees)

3 See Exhibit 2, ] 2
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Appellee Ms. Mason,* and the other ¥2 of Mae’s one-half interest to Ms. Schaaf, Ms. Fryer, and
Mrs. Forbes “as Joint Tenants with Rights of Survivorship.”® Appellees are challenging the latter,
but not the former because the former did not convey survivorship rights. Thus, upon Leo’s death,
Ms. Mason received her ¥2 of Mae’s one-half (i.e. 25% of the whole) without any survivorship
rights, which is undisputed.’ Conversely, the other 3 grantee remainderpersons received the other
Y of Mae’s one-half interest in the 60-acre parcel (i.e. 25% of the whole) “as Joint Tenants with
Rights of Survivorship.”’ This is the deed being challenged because it involves survivorship rights

being held by a trust.

It should be noted that if Leo intended for the survivorship rights to restrict Ms. Mason’s
V4 share, then Leo would have used only one ladybird deed to convey his mother’s V2 interest to
the four grantees “as Joint Tenants with Rights of Survivorship.” Instead, Leo used two ladybird
deeds to craft this result to coincide with his mother’s trust that did not recite survivorship rights
with respect to Ms. Mason’s inheritance. Importantly, this is exactly how the parties transferred
the title shortly after Leo’s death.®
III. ARGUMENT

A. STANDARD OF REVIEW
The standard of review for questions of law, such as the proper interpretation of statutes or

Q «

court rules is reviewed de novo.” “[E]quitable actions are reviewed de novo with the trial court’s

4 Exhibit 3 — Quit Claim Deed {(subject to enhanced life estate) from Leo Bussa, Trustee of the Mae E. Fitzpairick
Trust (Grantor) to Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust and Ms. Mason (Grantees)

3 Bxhibit 4 — Quit Claim Deed (subject to enhanced life estate) from Leo Bussa, Trustee of the Mae E. Fitzpatrick
Trust (Grantor) to Leo Bussa, Trustee of the Mae E. Fitzpatrick Trust, Ms. Schaaf, Ms. Fryer, and Ms. Forbes
(Grantees)

6 See Exhibit 3

7 See Exhibit 4

8 Exhibit 5 — Quit Claim Deed from Ms. Mason, Successor Trustee of the Mae E. Fitzpatrick Trust (Grantor) to Ms.
Mason (Grantee)

? Silich v Rongers, 302 Mich App 137, 143; 840 NW2d 1 (2013)

3
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findings of fact reviewed for clear error. . . .”'® Additionally, a common law doctrines’
applicability, such as the rule against perpetuities, is reviewed de novo. Therefore, this Court will
review de novo whether a trust can hold and convey property as a joint tenant with rights of
survivorship and the trust’s relation to the rule against perpetuities. This Court also reviews
contribution actions, founded in equity, de novo.!! Partition actions are equitable actions, so the
finding of a partition will be reviewed de novo, only overturning the circuit court’s factual findings
for clear error.'? Finally, this Court will review the discovery violation de novo because it is a

Court Rule interpretation.'?

B. A TRUST CAN CONVEY SURVIVORSHIP RIGHTS BECAUSE A TRUST
MAY HOLD AND CONVEY ANY INTEREST IN PROPERTY THAT A
PERSON MAY HOLD OR CONVEY

While it is understood that tenancies in common are the default interest in property,
“[clonveyances expressing an intent to create a joint tenancy . . . in the grantor or grantors with
the grantee or grantees shall be effective to create the type of ownership indicated by the terms of
the conveyance.”'* The deeds at the heart of this litigation all use the express language “as Joint
Tenants with Rights of Survivorship,” clearly indicating that the grantor intended to create a joint

tenancy with rights of survivorship.””

Appellees argue that the four unities establishing a joint tenancy (time, title, interest, and

possession) are not met and, therefore, the conveyance merely creates a tenancy in common, ‘¢

Specifically they argue that the unities of time and title were not satisfied because “[the parties]

W I4. quoting In re Temple Marital Trust, 278 Mich App 122, 141; 748 NW2d 265 {2008)
W Tkachik v Mandeville, 487 Mich 38, 44-45; 790 NW2d 260 (2010)

24

3 Silich at 143

M MCL § 565.49 (emphasis added)

15 See Exhibits 1-4

16 Exhibit 6 — Plaintiffs’ Brief in Support of Motion for Partial Summary Disposition, pg. 9

4
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did not obtain those interests simultaneously . . . nor by the same instrument.”!” However, the unity
of title is no longer needed in creating a joint tenancy under MCL § 565.49.'® Specifically that
statute states: “Conveyances expressing an intent to create a joint tenancy . . . in the grantor or
grantors together with the grantee or grantees shall be effective to create the type of ownership
indicated by the terms of the conveyance.”!? Additionally, “rigid adherence to the requirement of
the four unities in creating a joint tenancy is not warranted where such adherence will defeat the
intent of the grantor(s).”*” This means that the intent of the grantor is the most important aspect in
determining the interests that are conveyed. Here, all we have to do is look at the grantor, Leo
Bussa’s language to discern his clear intent to transfer rights of survivorship by using those exact

words.

The type of joint tenancy created here is a life estate with dual contingent remainders due
to the language used in the deed conveying that interest. The deed in question here conveys “an
undivided fifty percent (50%) interest in the Mae F. Fitzpatrick Trust’s undivided fifty percent
(50%) interest” in the property to Leo Bussa, Trustee of the Mae F. Fitzpatrick Trust, Ms. Schaaf,
Coleen M. Fryer, and Charlene Forbes a/k/a Angie Forbes “as Joint Tenants with Rights of
Survivorship.”*! “The Court of Appeals_has repeatedly recognized that the express words of
survivorship create a joint life estate with dual contingent remainders.”” Express words of
survivorship are exactly what we have here.* The contingent remainders that are established are

in fee simple.*

714

18 See In re Estate of Ledwidge, 136 Mich App 603, 606; 358 NW2d 18 (1934)

1 MCL § 565.49

20 Estate of Ledwidge at 606 (emphasis added) (interpreting MCL § 565.49)

2t Exhibit 4 (emphasis added)

22 Albro v Allen, 434 Mich 271, 277; 454 NW2d 85 (1990)

23 Id, at 275, quoting Ballard v Wilson, 364 Mich 479, 481; 110 NW2d 751 (1961)
¥ Id at 277-78
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The Circuit Court ruled that a “Trust cannot hold property as a joint tenant with rights of
survivorship” and voided three?’ of the conveyances.?® However, this ruling is inconsistent with
principles of trusts and, if upheld, would place a great hindrance on the viability of transferring
real estate via trusts despite widespread use in Michigan. Accordiné to the Restatement of Trusts
“[a]lny property which can be voluntarily transferred by the owner can be held in trust” including
“contingent interest[s], if transferable.”?” Here, ladybird deeds were used to transfer the interests
in property from the trusts to the parties. A ladybird deed is merely “a transfer of real property to
a contingent grantee that reserves a life estate and the lifetime power to convey the property.”*®
Additionally, as discussed earlier, when a conveyance uses specific words of survivorship, as the
deeds in question did, then the joint tenancy is a life estate with dual contingent remainders. Since
a trust can hold any transferable interest in property, including contingent remainders, and the joint
tenancy we have in this situation is a joint life estate with dual contingent remainders, it is clear

that a trust may properly convey the attempted rights of survivorship.

While the Circuit Court, in its Order determining this parties’ property interests, did not
specify why a trust cannot hold property as a joint tenant,* the Plaintiffs’ Complaint and Brief in
Support for their Motion for Summary disposition makes an argument that essentially attempts to
stretch the rule against perpetuities over this issue.® They state that, “[a] corporation, limited

partnership, or LLC may not be a joint tenant, since an artificial person does not ‘die’ in the

23 Exhibit 7 - Quit Claim Deed from Ms. Mason, Successor Trustee of the Mae E. Fitzpatrick Trust (Grantor) to Ms.
Schaaf, Ms. Fryer, and Ms. Forbes {Grantees) (this deed was not filed with the register of deeds for Antrim County)
26 Exhibit 8 — 13th Circuit Court Order determining interests in 60-acre parcel (voiding conveyances dated February
9, 2011 {Exhibit 3), February 9, 2011 (Exhibit 4), and April 22, 2011 (Exhibit 7)

¥ Restatement (Second) of Trusts §§ 78, 85 (1959)

28 Exhibit 9 — 95-Jun Mich BJ 30

» Exhibit 8, (1)

30 Exhibit 10 — Plaintiffs” Second Amended Complaint, { 23; Exhibit 6, pg. 6

6
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ordinary sense.”?! Then, without citing any authority, assert, “[t]hus, a trust cannot own property

99332

as a joint tenant with ‘rights of survivorship. Essentially what the Appellees are claiming is
that since a trust does not die there is not life in being, and if there is no life in being, then the rule
against perpetuities is violated. However, a trust is nothing like a corporation, limited partnership
or LLC. It is measured by the life of the trustee and the beneficiaries, all of whom, at least in the
present case, have vested interests in the property that the trust possessed. Upholding the Circuit
Court’s ruling that a trust cannot hold property as a joint tenant with rights of survivorship would
be setting precedent that vastly undermines the usability of trusts and ladybird deeds together.
These deeds have become paramount instruments in conveying property in Michigan, and it is
common practice to hold property in a trust. Therefore, if this Court eliminates a trusts ability to
pass survivorship rights via these ladybird deeds, it will be greatly restricting the viability of

survivorship rights in the state of Michigan, because every time someone wanted to pass

survivorship rights using a ladybird deed in a trust they would violate the rule against perpetuities.

The rule against perpetuities states: “The rule against perpetuities is violated if, at the time
an instrument creating a future estate (interest in property) comes into operation, it is not certain
that the estate will vest or fail to vest within 21 years of the death of a person named in the

instrument.”*® Additionally, the rule has been adopted by statute.* That statute says:

The common law rule known as the rule against perpetuities now in force in this
state as to personal property shall hereafter be applicable to real property and estates
and other interests therein, whether freehold or non-freehold, legal or equitable, by
way of trust or otherwise, thereby making uniform the rule as to perpetuities
applicable to real and personal property.™

3 Id, a1 2 (citing 4 Thompson on Real Property § 1775, at 14 (1979)

¥

33 Stenke v Masland Development Co., 152 Mich App 562, 570; 394 NW2d 418 (1986)
3 MCL § 554.51

33 Id. (emphasis added)
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The fact that that the legislature included the language of “by way of trust or otherwise” highlights
(the inverse) that a trust can pass future interests in property without violating the rule against
perpetuities, which brings Plaintiffs’ argument crashing down. In the present case, all parties’
interests vested within 21 years of the death of Leo Bussa, a person named on the instrument.
Being that all the property interests have vested, and the language of the statute includes trusts,
there was no basis for the Court essentially finding that the rule against perpetuities had been

violated.

The Circuit Court incorrectly ruled that a trust cannot hold rights of survivorship. It is not
clear if this is because it believed that a trust violated the rule against perpetuities or because a
trust is like a corporation which does not die; either line of reasoning does not support the law
surrounding trusts or joint tenancies. A trust is capable of holding any property interest that a
person can, including contingent remainders, as long as those interests are transferrable. This type
of joint tenancy is a life estate with a dual contingent remainder, created via the language of
survivorship rights in the conveyance. Therefore, it follows that a trust can transfer this joint life
estate with dual contingent remainders as any person could and there is nothing in the law or
literature surrounding the issue barring a trust from doing so. Being that a trust is completely
capable of conveying this type of joint tenancy, the Circuit Court’s ruling that “a Trust cannot hold

2136

Property as a joint tenant with rights of survivorship’™* should be overturned.

36 Exhibit 6, page 6, 2

171a

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY

Nd 6v7:¥T'€ 8T02/€2/. YOO IN Ad dIAIFD3H



C. THE 60-ACRE PARCEL THAT IS THE CENTER OF THIS LITIGATION IS
COMPLETELY CAPABLE OF BEING PARTITIONED IN KIND BECAUSE
THE RULING ON THE EASEMENT CROSSING THE PROPERTY DOES
NOT PROHIBIT SUCH PARTITION

“All persons holding lands as joint tenants or as tenants in common may have those lands
partitioned,”*” “but a person who has only an estate in reversion or remainder in the lands may not
maintain a claim for their partition.”*® Thus, Appellees may only maintain a claim to partition
lands that they currently possess i.e. as tenants in common. Appellees may not partition those lands
that they hold only a remainder interest in, i.e. those requiring their survival to acquire.
Consequently, Appellee Ms. Mason may only maintain a claim to partition 25% of the property,
whereas Appellees Ms. Schaaf and Ms. Fryer cannot maintain a claim for partition because all of
their interests in the property is subject to the remainder created by the survivorship rights
previously discussed. In the alternative, if this Court determines that a trust cannot pass
survivorship rights, the land can be partitioned in kind, without great prejudice to the parties,
because a prior ruling on the easement crossing the property is not prohibitive. Therefore, if this
Court correctly determines that a trust can hold and convey survivorship rights then only Ms.
Mason’s 25% interest in the property may be partitioned. In the alternative, if this Court finds that
a trust cannot hold or convey survivorship rights, a partition in kind of 50% is possible and

preferable for this unique piece of property.

The first step in the partition analysis is to determine whether the property can be

partitioned without great prejudice to the parties.

On a hearing of an action or proceeding for partition, the court shall determine (1)
whether the premises can be partitioned without great prejudice to the parties, (2)

ITMCL § 600.3304
38 MCL § 600.3308
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the value of the use of the premises and of improvements made to the premises; and
(3) other matters the court considers pertinent.>

“If the court determines that the premises can be partitioned, MCR 3.402 governs further

240

proceedings.”* “If the court determines that the premises cannot be partitioned without undue

prejudice to the owners, it may order the premises sold in lieu of partition,” in which case MCR

3.403 governs the further proceedings.*!

Physical division of the jointly held property is the preferred method of partition.
Normally a physical division of the property confers upon each cotenant his
respective fractional portion of the land. Where such a division results in
inequalities in owners’ shares, the court may award money payments to offset the
difference. Although partition in kind is favored, the court may also order sale and
division of the proceeds when it concludes that an equitable division cannot be
achieved.*

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY

Appellees’ assert that “any physical partition of the property would have to result in five
parcels,” causing great prejudice to the parties because a prior ruling restricting expansion of the
easement crossing the property. However, the Circuit Court and Appellees incorrectly interpreted
Judge Rodger’s ruling in the prior case addressing the Bussa Lane easement. The prior ruling states

in part, “To add additional benefited properties . . . the Easement would need to be amended via a

‘written agreement signed by the owner of both the [currently] benefited and burdened parcels.””*

The Court in the present case applied the prior case as:

The parties’ rights to access the Parcel via Bussa Lane are associated with
their ownership interests and would therefore continue post-partition. However,
creating five or more “sub” Parcels to preserve the survivorship interests in the joint
tenancy would arguably be adding “additional parties” and thus, an impermissible
expansion of the easement. Such an expansion would seem to violate the Court’s
holding in the prior case of Schaaf v Ring.**

¥ MCR 3.401(A)

O MCR 3.401(B)

g,

2 Albro v Allen, 434 Mich 271, 284; 454 NW2d 85 (1990) (citations omitted)

43 Exhibit 11 — Judge Rodgers’ Decision and Order on Bussa Lane easement {October 2, 2012), pg. 11,4 1
4 Exhibit 12 - 13th Circuit Court’s Decision and Order Regarding Partition, pgs. 4-5

10
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However, there was no need to assume the partition would result in five sub parcels. Either (1) Ms.
Mason’s 25% may be partitioned in kind while the remaining undivided 75% remains owned by
the other three with rights of survivorship, or (2} 50% may be partitioned in kind while the
remaining 50% (Leo Bussa’s pre-death transfer) remains unpartitionable due to survivorship
rights. If the Circuit Court had correctly determined the property interests as only creating one split
into 2 parcels, then there would not have been an assumed expansion of the easement (or assumed
unwillingness of the dominant tenement owners to provide their consent). There are no “additional
benefited properties” being added because the rights of ingress and egress already exist for the
current parties/60-acre property owners. Judge Rodgers’ decision about the easement was
primarily focused on the neighboring 80-acre lot and its subdivision proposal to use Bussa Lane
for ingress and egress to the 80 acres. When only 2 parcels are considered, the 60 acres may easily
be partitioned in kind without expanding the use of the easement. To be sure, Ms. Forbes purchased
a lot adjoining the 60-acre parcel to add an alternative to Bussa Lane for ingress and egress to a
County Road.*® When this parcel is considered with the 60-acre parcel, partition in kind can be

accomplished while fairly compensating the parties for any inequities in their ownership interests.

If this Court correctly finds that a trust can hold and convey survivorship rights, then 75%
of the interest will be held by Ms. Schaaf, Ms. Fryer, and Mrs. Forbes. This entire interest in the
property is not permitted to be partitioned because it will be subjected to the survivorship rights
and the dual-contingent remainder created therein. Therefore, only Ms. Mason’s 25% interest in
the land as a tenant in common will be capable of partition. When the proper division of interests

in the property is applied, there are only two parcels: Ms. Mason’s 25% interest and Ms. Schaaf,

45 Exhibit 13 — Affidavit of Ms. Forbes® contributing additional parcel for partition in kind analysis / usage

11
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Ms. Fryer, and Mrs. Forbes’s 75% interest with survivorship rights. Since Ms. Mason’s 25%
interest in the property is completely capable of partition in kind, and the other Parties’ interests
are not permitted to be partitioned we are left with two parcels (and additional ingress and egress

across the property of Bussa Road, LLC).

D. THE CIRCUIT COURT’S DECISION ON CONTRIBUTION WAS
INCORRECT BECAUSE IT IMPROPERLY RELIED ON DOCUMENTS
DUMPED ON THE EVE OF TRIAL THAT HAD NOT BEEN PRODUCED BY
APPELLEES DURING DISCOVERY.

Less than 24 hours before trial, Appellees filed 305 pages of proposed trial exhibits, which
should have been precluded from admission at trial. The 2™ Amended Scheduling Order
(“Scheduling Order”) mandated that *“‘counsel shall electronically file... COMPLETE copies of
PRE-MARKED TRIAL EXHIBITS” “PRIOR TO the Final Pre-Trial/Settlement Conference.”*
As per the terms of the Scheduling Order, “[f]ailure to comply with every requirement of this
conference paragraph may result in a default or a dismissal as may be appropriate against the
offending party or attorney and an award of sanction to each non-offending party.”*’ Pursuant to

MCR 2.401(G):

The court shall excuse a failure to... participate as directed by the court, and
shall enter a just order other than one of default or dismissal, if the court finds
that (a) entry of an order of default or dismissal would cause manifest injustice,
or (b) the failure was not due to the culpable negligence of the party or the
party’s attorney. '

The court may condition the order on the payment by the offending party or
attorney of reasonable expenses as provided in MCR 2.313(B)(2).%8

46 Exhibit 14 - Second Amended Civil Scheduling Conference Order, July 21, 2017, pg. 4,1 4
17 Exhibit 14, pe. 5,9 2, citing MCR 2.401(G)
8 MCR 2.401(G) - Failure to Attend or to Participate
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In response to Appellees’ attempt at gotcha law, exhibits that were not identified as trial exhibits

in compliance with the Scheduling Order should have been precluded from admission at trial.

Additionally, the only documents that Appellees ever exchanged during the entire course

of this case were attached as exhibits to pleadings. The Scheduling Order requires:

Counsel shall... exchange copies of exhibits no later than February 5, 2017.

Witnesses or exhibits not under the control of party and which become known or
made available to a party through the discovery process may be later added so long
as the disclosure is prompt and no prejudice is shown.

Failure to comply with this paragraph will bar the introduction of the evidence or

testimony at trial.*
Given that Appellees never provided any discovery that was not attached to a pleading, these 305
pages of proposed exhibits were never disclosed. Appellees appear to have obtained documents
from the various prior court proceedings between or amongst these parties, and then introduced
them into this matter for the first time as voluminous trial exhibits filed on the eve of trial.
Obviously, this surprise disclosure was not prompt, and it clearly prejudiced the Defendant as her
eve of trial was then dedicated to the preclusion of previously undisclosed exhibits (that depart
significantly from the pleadings). Furthermore, both Ms. Mason and Ms. Fryer testified that neither
of them had any such proofs as they pointed to Ms. Schaff, who, while testifying, flat out refused
to produce any such proofs as she hinted at producing them in a way that would only benefit her.
Because of this, the 305 pages of exhibits should have been deemed inadmissible but the Circuit

Court nevertheless relied upon them in awarding Plaintiffs $30,000.

9 Exhibit 13, pg. 2, 9 1-3, citing MCR 2.401(D).
13
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E. THE COURT’S AWARD OF ATTORNEY’S FEES TO CO-OWNERS WAS
IMPROPER BECAUSE THE LITIGATION THAT OCCURRED WAS
ELECTIVE AND CONFERRED NO BENEFIT UPON THE PREMISES

Appellees’ contribution award from the Circuit Court included “fees associated with the
previous litigation concerning the property (Antrim County Circuit Court Case No 11-8633-
CH).”>® This lawsuit ended in 2012, with the decision from Judge Rodgers that prevented the
easement on this 60-acre parcel, known as Bussa Lane, from being utilized to provide access to
the 80-acre neighboring parcel, which Ms. Schaaf owned. This lawsuit was initiated by Leo Bussa
the day before he died (at the time he held a life estate on the 80-acres). Shortly thereafter, all four
parties to this action amended the Complaint to replace Mr. Bussa’s name with their names as Co-
Plaintiffs. Co-Plaintiffs pursued that lawsuit in hopes of obtaining a ruling that would allow them

lSl

to develop the 60-acre parcel (and Ms. Schaaf’s 80-acre parcel”") into multiple lots. Co-Plaintiffs

were unsuccessful in that litigation.

Despite the negative result, Appellees were awarded contribution from Mrs. Forbes based
upon MCL § 600.3336(2).%2 This statute permits the Court to consider “the benefits which a party
has conferred upon the premises.”* Nowhere in the statute does it empower the Court to consider
a failed attempt to increase the property’s value. That unsuccessful litigation cannot be said to have
conferred a “benefit” upon the premises. Quite the contrary, the resulting decision further

encumbered the premises by adding a Court Order to the property’s chain of title. Suing their

30 Exhibit 15 — 13th Circuit Court Decision and Order for contribution, pg. 8, J 52

3t Importantly, Ms. Schaaf solely owned the neighboring 80-acre parcel, in addition to her co-tenant ownership interest
in the 60-acre parcel. So, if the legal bills were going to be shared — wouldn’t one-half of the legal bills be the sole
responsibility of Ms. Schaaf {for her 80-acres), and only the other half would be attributable to the co-tenants (for their
60-acres). Tellingly, Appellees’ claim for contribution sought to give Ms. Schaaf a free ride for her 80-acres while
making her 60-acre co-tenants bear her burden. Similarly, Plaintiffs are also trying to double dip by claiming these
same legal fees in the still pending Antrim County Probate Court matter for the Estate of Leo Bussa.

32 Exhibit 10, pg. 9, 1

3 MCL 600.3336(2)
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neighbors certainly did not confer a “benefit” upon these premises in terms of neighborly relations.
Understandably, a future potential buyer may be deterred from purchasing property that was the
subject of a lawsuit against the neighbors. Thus, Plaintiffs’ claim for contribution must fail as a
matter of law due to the absence of a benefit being conferred upon the premises by the unsuccessful

litigation.

The only benefit that can arguably have arisen from that unsuccessful litigation inured
solely for the benefit of Appellees in this action; not for Mrs. Forbes. “[A] party should not be
charged for costs that did not benefit that party.”™* In this case, Plaintiffs relied upon Judge
Rodgers’s decision in the previous litigation to force the sale of the entire 60-acre parcel. Mrs.
Forbes preferred partition-in-kind to preserve her survivorship rights that apply to 75% or 50% of
the property, depending on this Court’s determination of a trust’s ability to hold and convey
survivorship rights. Now, because of that unsuccessful prior litigation, Mrs. Forbes is going to lose
her entire ownership interest in 60 awe-inspiring and incomparable acres of Torch Lake waterfront
property that has been in her family for well over a hundred years. Therefore, the fees associated
with the previous litigation did not confer a benefit upon the premises from Mrs. Forbes’
perspective. Consequently, Appellees cannot maintain a claim pursuant to MCL § 600.3336(2) for
fees associated with the previous litigation because those fees did not confer a benetfit upon the

premises; and especially not upon Mrs. Forbes’ survivorship interest.

Furthermore, litigation gambling on increasing the property’s development potential is not
a common burden or obligation which co-tenants are bound to discharge. In 2010, the Michigan

Supreme Court explained:

3 Silich v Rongers, 302 Mich App 137, 144; 840 NW2d 1 (2013)
15
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The general rule of confribution is that one who is compelled to pay or satisfy the

whole or to bear more than his aliquot share of the common burden or

obligation, upon which several persons are equally liable or which they are bound

to discharge, is entitled to contribution against the others to obtain from them

payment of their respective shares.?
“It is not, however, enforced unless reason and justice require that each of the cotenants contribute
his proportionate share of the common burden.””® The voluntary decision to sign a retainer
agreement with a law firm (or multiple firms in this case) to partake in a lawsuit against their
neighbors in hopes of increasing their property’s value is not a common burden or obligation of
ownership which co-tenants are bound to di;scharge. Taxes are a common burden of ownership
that several persons may be equally liable and are bound to discharge. The same cannot be said for
voluntary litigation — especially when the litigation ends with a burdensome impact upon the
premises. In no way can it be said that reason and justice require that Mrs. Forbes contribute to
fees associated with a previous unsuccessful litigation that sought to provide Ms. Schaafl’s
neighboring 80-acre parcel with access across Bussa Lane so that it could be developed into
multiple lots. If one of the co-tenants had single-handedly paid for the litigation, won, and
increased the property’s sale price due to its developability, then yes (assuming the property’s
value increased by more than the cost of the endeavor) the out-of-pocket co-tenant could seek
contribution of their aliquot share from the other co-tenants who benefited from the successful
endeavor. That is what the statute allows. But, an unsuccessful attempt to increase the property’s

value is not a benefit conferred upon the premises, and voluntary litigation in hopes of increasing

the property’s value is not a common obligation of ownership that a co-tenant is bound to

3% Tkachik v Mandeville, 487 Mich 38, 47; 790 NW2d 260 (2010} quoting Caldwell v Fox, 394 Mich 401, 417; 231
NW2d 46 (1975) (emphasis added)
36 Strohm v Koepke, 352 Mich 659, 662; 90 NW2d 495 (1958)
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discharge. As such, Appellees failed to carry their burden of proof on their claim for contribution,

and the Circuit Court erred in awarding contribution for that litigation.

1V, CONCLUSION & RELIEF REQUESTED

In conclusion, a trust has all the powers an individual does in terms of holding and
conveying property and, more specifically, future contingent remainders. A joint tenancy is merely
a joint life estate with dual contingent remainders when the instrument conveying that interest uses
express words of survivorship. This is the exact situation in the present case. A trust is vastly
distinct from a Corporation, a Limited Partnership, or an LLC, in that it does not violate the rule
against perpetuities and can hold and convey survivorship rights. Therefore, the Circuit Court erred
in its conclusion that a trust is incapable of holding property as a joint tenant with rights of
survivorship. Using the interests concluded from that prior ruling, the Court incorrectly determined
that partition in kind would result in five parcels, and their ingress and egress would unreasonably
expand the use of the Bussa Road easement. Once the proper interests in property are determined,
there really only needs to be one split. Furthermore, additional ingress and egress thereto can even
be provided across Bussa Road, LLC, with that parcel being absorbed in the partition in kind
outcome. Additionally, the Court incorrectly relied on evidence, that was not provided during
discovery, in determining the contribution award. Finally, the Court should not have included

voluntary litigation that conferred no benefit onto the property in its order of contribution.

17
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WHEREFORE, Defendant/Appellant requests that the 13th Circuit Court’s decisions and
orders dated August 15, 2017; August 25, 2017; December 11, 2017; and April 16, 2018 be
VACATED; for this Court to determine and establish the correct property interests among the
parties; for this Court to allow only partition in kind of Appellee Mason’s 25% share of the

property; and for such other and further relief as this Court deems just and proper.
Respectfully submitted,
BEK Law, PLC

Dated: July 23, 2018 i

L I o il T

3434 Veterans Drive
Traverse City, MI 49684
{231Y492-0277
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If this opinion indicates that it is “FOR PUBLICATION,” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

CINDY SCHAAF, COLLEEN M. FRYER, and UNPUBLISHED
GWEN MASON, August 6, 2019
Plaintiffs/Counterdefendants-
Appellees,
v No. 343630
Antrim Circuit Court
CHARLENE FORBES, also known as ANGIE LC No. 2016-009008-CH

FORBES,

Defendant/Counterplaintiff-
Appellant.

Before: TUKEL, P.J., and SERVITTO and RIORDAN, JJ.
PER CURIAM.

In this dispute among co-owners of real property, defendant appeals as of right the circuit
court’s orders voiding certain purported conveyances, ordering that the property be sold intact in
lieu of partitioning it, and awarding plaintiffs contribution relating to the costs associated with
certain earlier litigation connected with the subject property. We reverse in part, affirm in part,
vacate in part, and remand to the circuit court for further proceedings consistent with this
opinion, including consideration of whether, in light of this holding, the circuit court has subject
matter jurisdiction to hear this case.'

" In her reply brief on appeal, defendant challenged the jurisdiction of the circuit court to hear
and decide this case, on the basis of MCL 700.1302(b)(vi)’s grant of “exclusive legal and
equitable jurisdiction” to the probate court over “[a] proceeding that concerns the . . . distribution

. of a trust; or the declaration of rights that involve a trust, trustee, or trust beneficiary,”
including to “determine relative to a trustee the existence or nonexistence of an immunity,
power, privilege, duty, or right.” Although a party may not normally raise a new issue in a reply
brief, MCR 7.212(G), “a challenge to subject-matter jurisdiction may be raised at any time.”
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I. FACTS

Mae Fitzpatrick and Leo Bussa, mother and son, jointly owned property on the west
shoreline of Torch Lake, located in Milton Township, Michigan, and the associated littoral
rights. In the 1980s and 1990s, a portion of the waterfront property was divided into seven
separate parcels for residential development. Access to the seven lots was through the subject
parcel by an easement on a private road, Bussa Lane. After the division, the remaining
Bussa/Fitzpatrick property was an 80-acre northern parcel, which was sold in 2015, and a 60-
acre southern parcel. Bussa Lane provided the only means of access to the latter parcel as well.

Fitzpatrick died in 2004, leaving Bussa as the trustee of the Fitzpatrick Trust. Bussa
endeavored to restructure ownership of the subject 60-acre parcel by executing five conveyances.
First, he, as trustee of the Bussa Trust, conveyed to himself, as an individual, the trust’s half
interest. He then conveyed that interest to himself, defendant, and plaintiffs Schaaf and Fryer,
“as Joint Tenants with Rights of Survivorship,” while retaining his own enhanced life estate.’
This left the Fitzpatrick Trust retaining its half interest in the subject parcel as a tenant in
common, and the other half, formerly that of the Bussa Trust, shared by Bussa personally, along
with defendant and plaintiffs Schaaf and Fryer, as joint tenants with rights of survivorship.

Bussa then, as trustee of the Fitzpatrick Trust, simultaneously conveyed half of the latter
trust’s interest to himself as trustee of the Fitzpatrick Trust, and to plaintiff Mason, “as Joint
Tenants with Rights of Survivorship,” while retaining his own personal enhanced life estate, and
the other half of that interest to himself, again as trustee of the Fitzpatrick Trust, and to
defendant, and plaintiffs Schaaf and Fryer, “as Joint Tenants with Rights of Survivorship,” while
again retaining his own enhanced life estate.

Shortly before he died, Bussa commenced litigation relating to a proposed subdivision of
the parcel and use of the Bussa Lane easement. The owners of the seven adjacent parcels
objected to any increased burden on that easement, and they contested the litigation. Upon
Bussa’s death, the instant parties were substituted as plaintiffs in the case, who continued the
litigation. That case ended in a ruling that acknowledged that the 60-acre parcel had the right to
use the easement, but prohibited the further burdening of the easement by allowing additional
owners or newly created parcels to use it.

Plaintiff Mason, as successor trustee of the Fitzpatrick Trust, drew up and filed deeds
confirming the transfers from Bussa to the remaindermen. Plaintiffs contested the validity of the
conveyances that purport to have the Fitzpatrick Trust as a joint tenant with rights of
survivorship. The circuit court agreed that “a Trust cannot hold Property as a joint tenant with
rights of survivorship,” and thus that the Fitzpatrick Trust “had no authority to convey the

Adams v Adams, 276 Mich App 704, 708-709; 742 NW2d 399 (2007). However, we conclude
that it is appropriate to permit the circuit court to decide this issue in the first instance.

* An enhanced life estate is “a life estate reserved in the grantor and enhanced by the grantor’s
reserved power to convey.” Frank, Ladybird Deeds, Mich BJ 30, 30 (June, 2016).

-
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Property as joint tenants with rights of survivorship.” The court voided the attendant
conveyances, which left the interests in the Fitzpatrick Trust’s half of the subject parcel to pass
in accord with the terms of the trust itself. The circuit court recognized the resulting interests in
the subject property as follows:

Gwen Mason (Plaintiff) An undivided one-half interest in a one-half
undivided interest in the entire Parcel as a tenant
in common with the other parties;

Cindy Schaaf (Plaintiff) An undivided 16%/; percent interest in a one-half
undivided interest in the entire Parcel as a tenant
in common, and

An undivided one-third interest in a one-half
undivided interest in the entire Parcel as a joint
tenant with right of survivorship as to the other
interests in that one-half;

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY

Colleen Fryer (Plaintiff) An undivided 16%/; percent interest in a one-half
undivided interest in the entire Parcel as a tenant
in common, and

An undivided one-third interest in a one-half
undivided interest in the entire Parcel as a joint
tenant with rights of survivorship as to the other
interests in that one-half;

Charlene Forbes (Defendant) An undivided 16%/; percent interest in a one-half
undivided interest in the entire Parcel as a tenant
in common, and

An undivided one-third interest in a one-half
undivided interest in the entire Parcel as a joint
tenant with rights of survivorship as to the other
interests in that one-half.

The court summarized the ownership situation as “an undivided one-half of the Parcel . . .
held by the Parties as tenants in common” and “[t]he other undivided half . . . owned by Plaintiff
Schaaf, Plaintiff Fryer and Defendant Forbes as joint tenants with full rights of survivorship.”
The parties do not dispute that the circuit court correctly identified the interests of the parties if
indeed Bussa’s and Mason’s conveyances of the Fitzpatrick Trust’s real property are set aside.

The circuit court concluded that given the existence of the survivorship rights resulting
from the valid conveyances of the real property from the Bussa Trust, and the subject parcel’s
reliance on an easement for access to and from the nearest public road, which easement could not
be further burdened, “partition in kind would result in undue prejudice to the Plaintiffs and an
equitable physical division of the Parcel cannot be achieved.” Accordingly, the court ordered

3
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that the property be sold intact.

The circuit court further held that the parties, “[a]s cotenants and beneficiaries of Leo
Bussa,” were “jointly and equally responsible for the costs and attorney fees” associated with the
earlier litigation concerning the easement, and also “for the real estate taxes and expenses
associated with maintenance of the Property.” The court set forth detailed findings and
calculations, and concluded that plaintiffs were “entitled to $30,000.86 of Defendant’s share
from the sales proceeds of the Property.” This appeal followed.

II. STANDARD OF REVIEW

This Court reviews de novo questions of law, Merkur Steel Supply Inc v City of Detroit,
261 Mich App 116, 124; 680 NW2d 485 (2004), including matters of statutory interpretation,
Bank v Michigan Ed Ass’'n-NEA, 315 Mich App 496, 499; 892 NW2d 1 (2016).

III. JOINT TENANCY WITH RIGHTS OF SURVIVORSHIP HELD BY A TRUST

The circuit court held, without reference to any legal authority, that the conveyances from
the Fitzpatrick Trust failed by operation of law. On appeal, plaintiffs argue, without citation to
any legal authority, that the circuit court correctly decided this issue. We disagree.

Plaintiffs’ position finds some support in the common law, where corporations and
sovereigns could not hold title as a joint tenant because the “king and corporation can never die.”
2 Blackstone, Commentaries on the Laws of England, p *184. Presumably, the lack of
reciprocity in survivorship precluded these entities from holding and conveying land in this
manner. See 6A Fletcher, Cyclopedia of the Law of Corporations § 2816; 2 Tiffany Real Prop
§423 (3d ed); 10 McQuillin Mun Corp §28:19 (3d ed). Notably, the common law rule was
limited to corporations and sovereigns, and was not explicitly extended to trusts, which do not
enjoy a perpetual existence because of the rule against perpetuities.” However, to the extent that
the common law does support plaintiffs’ position, it has been abrogated by statute.

MCL 554.44 states that, “[a]ll grants and devises of lands, made to 2 or more persons,
except as provided in the following section, shall be construed to create estates in common, and
not in joint tenancy, unless expressly declared to be in joint tenancy.” (Emphasis added.) Thus,
§ 554.44 creates a presumption in favor of tenancy in common. Matter of Estate of Kappler, 418
Mich 237, 239; 341 NW2d 113 (1983). MCL 554.45 provides an exception to this rule, stating
that, “[t]he preceding section shall not apply to mortgages, nor to devises or grants made in
trust, or made to executors, or to husband and wife.” (Emphasis added.) These statutes
abrogate the common law principles regarding joint tenancy, and because they are not limited to
natural persons or otherwise exclude trusts, the conveyance at issue does not fail by operation of
law.

’ The common law rule against perpetuities has been adopted in Michigan by statute, but has
been amended to allow for perpetual trusts of personal property. MCL 554.51, et seq.; MCL
554.71, et seq.; 554.91 et seq.; Moffit v Sederlund, 145 Mich App 1, 14; 378 NW2d 491 (1985).

4-
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MCL 8.3 states, “In the construction of the statutes of this state, the rules stated in
sections 3a to 3w shall be observed, unless such construction would be inconsistent with the
manifest intent of the legislature.” MCL 8.3/ states that “[t]he word ‘person’ may extend and be
applied to bodies politic and corporate, as well as to individuals.” Although this definition does
not expressly include trusts, it does show the intention that the term “person” include entities
other than natural persons.* Additionally, the legislature could have limited the term “person” in
§ 554.44 to mean only natural persons. We cannot read into a statute what the legislature did not
include, Book-Gilbert v Greenleaf, 302 Mich App 538, 547; 840 NW2d 743 (2013), and limiting
§ 554.44 to apply only to natural persons would require this Court to rewrite the statute.

Moreover, the presumption established in § 554.44 is limited by § 554.45, which
expressly exempts “grants made in trust.” Words in a statute should not be construed in a
vacuum, but should be read together to harmonize the meaning, giving effect to the act as a
whole. GC Timmis & Co v Guardian Alarm Co, 468 Mich 416, 421; 662 NW2d 710 (2003).
The express exemption in § 554.45 of “grants made in trust,” along with its cross-reference to
§ 554.44, further evidences the legislative intent to expand the meaning of “person” to include
trusts.

Additional textual support is found in MCL 565.49, which states:

Conveyances in which the grantor or 1 or more of the grantors are named among
the grantees therein shall have the same force and effect as they would have if the
conveyance were made by a grantor or grantors who are not named among the
grantees. Conveyances expressing an intent to create a joint tenancy or tenancy
by the entireties in the grantor or grantors together with the grantee or grantees
shall be effective to create the type of ownership indicated by the terms of the
conveyance.

* Notably, MCL 8.3/ does not state that the term “person” can extend and “be applied only to
bodies politic and corporate, as well as to individuals” as the dissent concludes. MCL 8.3/ does
not limit “individuals” to mean only natural persons. Because so, we apply the ordinary meaning
of the term, Grossman v Brown, 470 Mich 593, 598; 685 NW2d 198 (2004), and turn to Black’s
Law Dictionary (11th ed), which defines “individual” as “1. Existing as an indivisible entity. 2.
Of, relating to, or involving a single person or thing, as opposed to a group.” (Emphasis added.)
Returning to the definition of “person” we note that Black’s Law Dictionary (11th ed) defines the
term as follows:

1. A human being — Also termed natural person. 2. The living body of a human
being <contraband found on the smuggler’s person>. 3. An entity (such as a
corporation) that is recognized by law as having most of the rights and duties of a
human being ¢ In this sense, the term includes partnerships and other associations,
whether incorporated or unincorporated. [Emphasis added.]

Thus, the plain and ordinary meaning of the terms “individual” and “person” aligns with the
definition provided by MCL 8.3/.
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Again, the legislature abrogated the common law by statute, and abolished strict adherence to the
four unities doctrine. Albro v Allen, 434 Mich 271; 454 NW2d 85 (1990). However, the statute
includes no language which hints at an intent to limit to natural persons the ability to hold a joint
tenancy with rights of survivorship. Moreover, the statute requires that this Court to give full
effect to the conveyance despite a grantor-trustee also being a grantee on an instrument
attempting to convey a joint tenancy with a right of survivorship.

Finally, there are no provisions in EPIC’ that suggest any legislative intent to prohibit a
trust from holding and conveying real property in this manner. Rather, in the definitions section
of EPIC, MCL 700.1106(0), defines “person” as “an individual or an organization.” MCL
700.1106(1), further defines “organization” as, “a corporation, business trust, estate, trust,
partnership, limited liability company, association, or joint venture; governmental subdivision,
agency, or instrumentality; public corporation; or another legal or commercial entity.” (Emphasis
added.) In Article IT of EPIC, which concerns intestacy, wills, and donative transfers, the
legislature has limited the term “persons” in the following manner:

(1) This part shall be known and may be cited as the “disclaimer of
property interests law”.

(2) As used in this part:

skokok

(h) “Person” includes an entity and an individual, but does not include a
fiduciary, an estate, or a trust. [MCL 700.2901 (emphasis added).]

“Generally, when language is included in one section of a statute but omitted from
another section, it is presumed that the drafters acted intentionally and purposely in their
inclusion or exclusion.” People v Peltola, 489 Mich 174, 185; 803 NW2d 140 (2011). “Courts
cannot assume that the Legislature inadvertently omitted from one statute the language that it
placed in another statute, and then, on the basis of that assumption, apply what is not there.” Id.
(cleaned up).

When reading the act as a whole, it is apparent the legislature knew how to limit the
definition of person to exclude trusts from the definition of “person” as it did so in § 700.2901.
However, this Court cannot read that same limiting language into the statutes regarding property
conveyances, §§ 554.44-45 and § 565.49, or read as surplusage the provisions in § 700.1106
which recognize a trust as a person. Robinson v City of Lansing, 486 Mich 1, 21; 782 NW2d 171
(2010) (“In interpreting a statute, we must avoid a construction that would render part of the

> The Estates and Protected Individuals Code, Act 386 of 1998 (EPIC). “In 1998, the Michigan
Legislature enacted EPIC, 1998 PA 386, which became effective April 1, 2000. The new law,
which repealed and replaced the Revised Probate Code, 1978 PA 642, MCL 700.1 et seq., was
intended to modernize probate practice by simplifying and clarifying the law concerning
decedents’ affairs and by creating a more efficient probate system. MCL 700.1201; MCL
700.1303(3).” In re Leete Estate, 290 Mich App 647, 661; 803 NW2d 889 (2010).

-6-
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statute surplusage or nugatory.”) (cleaned up).°

Accordingly, we hold that a trust may hold and convey real property as a joint tenant with
rights of survivorship. The conveyances from the Fitzpatrick Trust to itself, plaintiffs, and
defendant, as joint tenants with rights of survivorship, do not fail by operation of law, and we
reverse the circuit court’s ruling on this issue.

IV. PARTITION AND CONTRIBUTION

Additionally, the circuit court’s ruling on Count II, requesting partition of the property,
was based on the proportionate property interests of the parties, which in turn was based on an
erroneous legal conclusion, and is therefore vacated.

With regard to Count II1, plaintiffs’ request for contribution, we affirm. “Contribution is
an equitable remedy based on principles of natural justice.” Tkachik v Mandeville, 487 Mich 38,
47; 790 NW2d 260 (2010). The circuit court’s ruling on this issue was not made with regard to
the respective property interests of the parties. In fact, it was made in disregard of those
interests, assessing the four parties equal shares of the costs, relying on the equitable maxim that
“equality is equity.”

% The dissent presumably concludes that the legislature has not abrogated the common law, and
therefore, a trust cannot hold property as a joint tenant with the right of survivorship because
trusts cannot die as a natural person does. As we stated supra, this is a questionable extension of
the common law, which only prohibited the monarch and corporations from holding property in
this manner. Blackstone and the seminal case, Law Guarantee and Trust Society v Governor &
Co of the Bank of England, 24 QBD 406 (1890), teach that the fundamental principle underlying
the right of survivorship is the reciprocity of survivorship, meaning that no party may exist
perpetually. See 2 Blackstone, Commentaries on the Laws of England, pp **184-185, n 33
(stating that the right of survivorship, or jus accrescendi, “ought to be mutual” but that another
reason for prohibiting corporations from holding such rights is that it might be “ruinous to the
family of the deceased partner” to permit capital or stock to pass in this manner, and thus, “[t]he
right of survivorship, for the benefit of commerce, holds no place among merchants™) (citation
omitted). This reasoning does not apply to trusts that cannot exist in perpetuity. See MCL
554.51, et seq.; MCL 554.71, et seq.; 554.91 et seq. Accordingly, there is no reason why the
right of survivorship should be made exclusive to beings that enjoy a natural life, as opposed to
trusts that also are subject to the rule against perpetuities.

Further, the dissent recites the Black’s Law Dictionary (11th ed) definitions of “right of
survivorship” and “death” for the proposition that the right of survivorship may only be held by a
natural person susceptible to “cessation of all vital functions and signs.” However, the complete
entry for “death” reads as follows: “The ending of life; the cessation of all vital functions and
signs. — Also termed decease; demise.” “Demise” is defined as, “[t]he death of a person or
(figuratively) of a thing; the end of something that used to exist <the corporation’s untimely
demise>.” Black’s Law Dictionary (11th ed). Accordingly, the plain meaning of the terms
associated with rights of survivorship do not limit enjoyment of this right to only natural persons.

-7-

188a

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY



V. LATE-OFFERED DOCUMENTATION

Defendant argues that the circuit court erred by receiving, and considering, more than
300 pages of documentation plaintiffs offered only as the case proceeded to the issue of
contribution. We disagree. We review a circuit court’s evidentiary rulings for an abuse of
discretion. Price v Long Realty, Inc, 199 Mich App 461, 466; 502 NW2d 337 (1993). This
includes a court’s decisions concerning discovery. Baker v Oakwood Hosp Corp, 239 Mich App
461, 478; 608 NW2d 823 (2000). “A trial court does not abuse its discretion when its decision
falls within the range of principled outcomes.” Rock v Crocker, 499 Mich 247, 260; 884 NW2d
227 (2016).

Defendant characterizes plaintiffs’ late submission of documents as occurring less than
24 hours before trial, but, in fact, it was on the eve of the day originally scheduled for trial on the
issue of contribution, but which proceeding brought to light that plaintiff Fryer could not be
present because of a medical issue, and also that the parties had agreed to have the court decide
the question of contribution on the basis of briefing to be completed several weeks hence.

In responding to defendant’s motion to disallow the recent submissions, the circuit court
took into account, among other things, that a decision on contribution was still several weeks
away:

First, any documents that were identified either formally as trial exhibits or that
were produced as part of discovery are available as trial documents in this case,
which would include largely apparently, based on the representations of counsel,
the documentation that has been offered or is intended to be offered by the plain-
tiff in this case; however, any documents that were not specifically identified or
reasonably identified pursuant to the normal general identifications that attorneys
use in their witness and exhibit lists would not be admissible. There will be an
opportunity in reply briefs for argument with regard to admissibility of docu-
mentation. So, my expectation is that probably largely in the reply briefs there
will be arguments regarding admissibility of individual documents, the parties are
welcome to make those for any reason whatsoever and the Court will rule on
those in a case by case basis. But, again, these documents were largely provided
by the defense, they are known to the defense, while they were not specifically
identified as trial exhibits and while defendant is correct the initial trial was to be
heard I believe in the fall of 2016, which would mean the initial trial exhibits
would have been due in the fall or late summer, August probably of 2016, we are
now six months beyond that, we have had multiple hearings on this matter since
that time, the element of surprise if you will particularly with regard to matters
that have been produced pursuant to discovery requests simply doesn’t exist. The
parties know what the files are, they know what the potential exhibits are, so,
again, we’ll allow matters that are at least identified somehow in the witness and
exhibit list and we’ll take argument regarding anything that isn’t or any objections
to matters that are on the witness exhibit list in the reply briefs and the Court will
decide those on a case by case basis.

On appeal, defendant continues to complain about the filing of “305 pages of proposed
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trial exhibits,” without any of the differentiation that the circuit court called for. Further,
defendant does not dispute the validity of the court’s distinguishing between documents that
were and were not “specifically identified or reasonably identified pursuant to the normal general
identification that attorneys use in the witness and exhibit lists,” does not take issue with the
court’s statement concerning what would and would not be deemed admissible thereafter, and
does not assert that she acted on the invitation to specify objectionable documents in the briefing
to follow, let alone that the circuit court made any erroneous decisions in connection with such
activity.

To summarize, defendant on appeal reiterates the general objection to plaintiffs’ offering
of more than 300 pages of documents collectively, with no acknowledgement that the circuit
court was prepared to distinguish the offerings in meaningful ways and issue decisions on
admissibility accordingly. Defendant’s failure to offer cogent argument relating to the circuit
court’s thoughtful ruling from the bench on her objection to plaintiffs’ recent offering of
abundant production, or to assert that she accepted the court’s invitation to sort through the
documents and offer more nuanced reasons for objecting to the admission of some, constitutes
abandonment of the issue. See DeGeorge v Warheit, 276 Mich App 587, 594-595; 741 NW2d
384 (2007) (“It is not enough for an appellant to simply announce a position or assert an error in
his or her brief and then leave it up to this Court to discover and rationalize the basis for the
claims, or unravel and elaborate the appellant’s arguments, and then search for authority either to
sustain or reject the appellant’s position.”).

VI. CONCLUSION

We reverse in part, vacate in part, affirm in part, and remand to the circuit court for
further proceedings consistent with this opinion, including consideration of whether, in light of
this holding, the circuit court has subject matter jurisdiction to hear this case.

/s/ Jonathan Tukel
/s/ Michael J. Riordan
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Before: TUKEL, P.J., and SERVITTO and RIORDAN, JJ.

Servitto, J. (dissenting).

I respectfully dissent. While I agree with the majority that the circuit court did not abuse
its discretion in receiving and considering more than 300 pages of documentation that plaintiffs
offered as the case proceeded to the issue of contribution, I disagree with the majority’s
conclusion that a trust can hold and convey property as a joint tenant with rights of survivorship.

At the outset, I would find that the trial court had jurisdiction to hear and decide this case.
“Jurisdiction of the subject matter is the right of the court to exercise judicial power over a class
of cases, not the particular case before it; to exercise the abstract power to try a case of the kind
or character of the one pending.” Altman v Nelson, 197 Mich App 467, 472; 495 NW2d 826
(1992). The circuit court is a court of general jurisdiction, extending to “all civil claims and
remedies except where exclusive jurisdiction is given in the constitution or by statute to some
other court or where the circuit courts are denied jurisdiction by the constitution or statutes of
this state.” MCL 600.605. See also Const 1963, art 6, § 1. The Legislature exercised its
prerogative to limit the jurisdiction of the circuit court when it vested the probate court with
“exclusive legal and equitable jurisdiction” over “[a] proceeding that concerns the . . .
distribution . . . of a trust; or the declaration of rights that involve a trust, trustee, or trust
beneficiary,” including to “determine relative to a trustee the existence or nonexistence of an
immunity, power, privilege, duty, or right.” MCL 700.1302(b)(vi).
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The Legislature indicated that its grant of exclusive jurisdiction to the probate court over
the administration and distribution of trusts did not extend to plaintiffs’ real property claims by
having set forth and retaining specific statutory authorization for the circuit court to hear and
decide matters concerning rights to real property. See MCL 600.2932(1) (a person “who claims
any right in, title to, equitable title to, interest in, or right to possession of land, may bring an
action in the circuit courts against any other person who claims or might claim any interest
inconsistent with the interest claimed by the plaintiff”); MCL 600.3301 (“Actions containing
claims for the partition of lands may be brought in the circuit courts . . . . Such actions are
equitable in nature.”).

Further, the Legislature did not grant the probate court exclusive jurisdiction over
necessarily any cause of action that might incidentally touch on such issues as a settlor’s
intentions, but instead confined that grant to “[a] proceeding that concerns the . . . distribution . .
. of a trust; or the declaration of rights that involve a trust, trustee, or trust beneficiary . . . .”
MCL 700.1302(b)(vi) (emphasis added). “[T]he meaning of the Legislature is to be found in the
terms and arrangement of the statute without straining or refinement, and the expressions used
are to be taken in their natural and ordinary sense.” Gross v Gen Motors Corp, 448 Mich 147,
160; 528 NW2d 707 (1995). The statutory reference to “a proceeding” that “concerns” trust
matters suggests that the exclusive jurisdiction of the probate court under MCL 700.1302(b)(vi)
covers not necessarily every issue that might arise from involvement of a trust, but rather to
whole causes of action fundamentally arising from issues concerning the distribution of trusts, or
the rights and duties of affected persons.

The issue in this case primarily concerned the legal question of whether a trust—any
trust—may hold and convey property as a joint tenant with rights of survivorship. Plaintiffs set
forth three specific causes of action in “Plaintiffs’ Second Amended Complaint to Determine
Interest in Property and For Partition”: (1) an “Action to Determine Interests in Land”, (2)
“Partition”, and (3) “Contribution.” In count I, plaintiffs specifically asserted that any transfers
from the Fitzpatrick Trust to plaintiffs and defendant, as joint tenants with rights of survivorship,
were ineffective because the trust could not own the property with rights of survivorship. In
count II, plaintiffs asserted that they and defendant are co-owners of the subject property with
each owning an undivided interest in the whole property, and that because it has become
impossible for all to jointly possess and enjoy the whole of the property, the property should be
sold and the proceeds divided. In count III, plaintiffs asserted that defendant has not shared in
the responsibilities of ownership of the property, and that they were entitled to contribution for
paying more than their fair share of the expenses associated with the property. The parties
brought to the circuit court disputes among living co-owners of real property over identification
and realization of their respective but overlapping interests, not issues concerning the distribution
of, or rights under, the trusts that largely engendered those interests. Plaintiffs did not ask the
circuit court to construe, invalidate, or modify the Fitzpatrick Trust, or any other testamentary
instrument involved in the chain of title in the subject property, and defendant does not suggest
that plaintiffs’ claims for determining interests in land, partition, and contribution were not
actionable in the circuit court. Moreover, the circuit court did not rule on any issue concerning
any trust settlor’s intent, the scope of any trust, or the administration of any trust, and need not
have done so because, as it recognized, the issue for resolution was the legal issue of whether a
trust can hold property as a joint tenant with rights of survivorship. I believe that jurisdiction
over this matter properly lies with the circuit court.

-
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Next, I agree with the trial court that a trust cannot own or convey property as a joint
tenant with rights of survivorship. First, I am not convinced that the majority’s interpretation of
MCL 554.44 is correct. MCL 554.44 states that all grants and devises of lands:

made to 2 or more persons, except as provided in the following section, shall be
construed to create estates in common, and not in joint tenancy, unless expressly
declared to be in joint tenancy.

The majority relies upon the definition of “person” in MCL 8.3/ to conclude that use of
the word “persons” in MCL 554.44 includes a trust. However, MCL 8.3/ explicitly states that
the word “person” can extend to “bodies politic and corporate, as well as to individuals.” Thus,
in clear and unambiguous terms, “person” is extended to political and corporate bodies under
that provision. The majority concludes that MCL 8.3/, because it does not contain the word
“only”, can be extended to include trusts. I disagree.

First, MCL 8.3/ does not state that “person” may include, but is not limited to, “bodies
politic and corporate, as well as to individuals.” It simply states that it may include those three
specifically named things. Absent any legislative expression indicating that it intended to
include other entities, the statute must be read according to its plain language. It is axiomatic
that “if the statute's language is clear and unambiguous, then judicial construction is
inappropriate and the statute must be enforced as written.” People v Lewis, 503 Mich 162, 165;
926 NW2d 796 (2018). To apply MCL 8.3/, this Court need not, and indeed must not, look any
further than the unambiguous statutory language.'

While the majority indicates that “bodies politic and corporate as well as to individuals”
is not meant to be an exhaustive list included in the definition of “person” under MCL 8.3/, the
legislature is wholly capable of indicating when its use of listed items in a statute is not meant to
be an exhaustive list. See, e.g., People v Feeley, 499 Mich 429, 438; 885 NW2d 223 (2016)(“the
Legislature's use of the phrase ‘including, but not limited to’. . . indicates that it intended an
expansive and inclusive reading . . . this particular phrase is not ‘one of limitation,” but is instead
meant to be illustrative and purposefully capable of enlargement.). “This Court cannot assume
that language chosen by the Legislature is inadvertent. Bush v Shabahang, 484 Mich 156, 169;
772 NW2d 272 (2009).

I find further guidance on this issue in McCormick v Carrier, 487 Mich 180, 188; 795
NW2d 517 (2010). Overruling precedent, the McCormick Court held that the Court in Kreiner v
Fischer, 471 Mich 109; 683 NW2d 611 (2004), improperly expanded the language of MCL
500.3135. “[T]he Kreiner majority went astray and gave the statute a labored interpretation
inconsistent with common meanings and common sense.” McCormick, 487 Mich at 205. The
McCormick Court noted that the Kreiner Court applied “its chosen definition” to certain terms in

' The majority cites various legal treatises to support its position. Treatises, however, “are not
binding authority; rather, they are considered only as potentially persuasive authority.” Fowler v
Doan, 261 Mich App 595, 601; 683 NW2d 682 (2004). Where, as here, we are presented with
an unambiguous statute, reference to nonbinding authority is unnecessary.

3
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the statute, and interjected two terms that were not in MCL 500.3135, thereby shifting the
meaning of one word “from the most natural contextual reading of the word.” Id. at 206.

In the matter before this Court, I believe that the majority, too, has judicially expanded
MCL 8.3/, applying its chosen definition, and has given the statute an interpretation inconsistent
with its plain meaning and common sense. Again, the statute states very clearly that the word
person “may extend and be applied to bodies politic and corporate, as well as to individuals.”
The majority focuses on the term “individuals” and relies upon a definition of that term to
include a single “thing” as a basis for determining that a trust (presumably as a thing) is included
in the definition of “person” for purposes of MCL 8.3/. I, however, look at the context, and do
not isolate that word in determining its meaning. After all, when interpreting statutes, “we must
not read a word or phrase of a statute in isolation; rather, each word or phrase and its placement
must be read in the context of the whole act.” Alvan Motor Freight, Inc v Dept of Treasury, 281
Mich App 35, 40; 761 NW2d 269 (2008). In context, it is clear that the Legislature intended in
MCL 8.3/ to clarify that when the word “person” is used (and not otherwise specifically defined)
in a statute, that word does not only refer to “person” in its most commonly understood
definition (an individual, i.e. single, human being), but that it additionally refers to political and
corporate bodies. In other words, I would read MCL 8.3/ to mean that “person” applies not just
to individuals (understood as single human beings), but also to political and corporate bodies.
This interpretation takes into consideration that the Legislature stated that the word “person”
may “extend” (“to spread or stretch forth; to increase the scope, meaning, or application of.”
Merriam-Webster’s Collegiate Dictionary (1 1" ed.)) to corporate and political bodies in addition
to the previously understood (“as well as”) individuals. And, trusts are distinctly dissimilar to
political and corporate bodies such that their inclusion into the two specified bodies cannot be
fairly inferred. I would therefore find that the word “person” as it appears in MCL 554.44 refers
only to individuals, political bodies, and corporate bodies. Consequently, I would find that
neither the presumption set forth in MCL 554.44, nor the exception to that presumption set forth
in MCL 554.45, applies in this matter.

I believe that the primary issue before this Court, whether a trust may own and transfer
real property as a joint tenant with rights of survivorship, can be very simply resolved by looking
to the plain, unambiguous statutory language of MCL 8.3/, and taking a common sense approach
by additionally looking at the definition of and explanation concerning ownership as joint tenants
with rights of survivorship. The earliest recognition of a joint tenancy with rights of survivorship
in this state appears in Schulz v Brohl, 116 Mich 603; 74 NW 1012 (1898). In that case:

the interest created by a deed to Peter Brohl and Christine Schulz “and to the
survivor of them” was described as “a moiety to each [party] for life, with
remainder to the survivor in fee.” 116 Mich at 605, 74 NW 1012. Peter
conveyed his interest to a third party, Joseph Brohl, reserving a life estate.
Subsequent to Peter's death, Christine Schulz brought an action to quiet title. The
Court held in her favor, stating that “[n]either grantee could convey the estate
so as to cut off the remainder.” Albro v Allen, 434 Mich 271, 276; 454 NW2d
85 (1990). [Emphasis in original]

Since that time, both this Court and our Supreme Court have consistently defined and applied a
joint tenancy with rights of survivorship as concerned with the /ife and death of one joint tenant.

4-
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See e.g., Jackson v Estate of Green, 484 Mich 209, 213; 771 NW2d 675 (2009) (“the principal
characteristic of the joint tenancy is the right of survivorship. Upon the death of one joint tenant,
the surviving tenant or tenants take the whole estate.”); Walters v Leech, 279 Mich App 707,
711; 761 NW2d 143 (2008), citing 1 Cameron, Michigan Real Property Law (3d ed.), § 9.14, p.
328 (.. . at the heart of a tenancy by the entirety is the right of survivorship, meaning that when
one party dies, the other party automatically owns the whole property.”). Indeed, “right of
survivorship” is even defined in Black’s Law Dictionary (11" ed.) as “[a] joint tenant’s right to
succeed to the whole estate upon the death of the other joint tenant.” “Death”, in turn, is defined

as “I;Lhe ending of life; the cessation of all vital functions and signs.” Black’s Law Dictionary
(11" ed.).

Logically, survivorship rights obviously address the interests of natural persons,
including the uncertainties normally attending to natural persons’ life spans. A trust, not being a
natural person, has no actual residential needs, cannot occupy real property in fact, and does not
“die.” Common sense indicates that it cannot end its life or that all of its vital functions and
signs could cease. Instead, a trust comes to an end on its own terms or by other orderly
processes. As plaintiffs point out, if a trust could maintain its own interest in real property as a
joint tenant with the right of survivorship, the survivorship interests of any joint tenants who are
natural persons would be substantially “illusory—because the trust would never ‘die’ and thus
those other tenants would have nothing more than a life estate in the property.” I would thus
affirm the circuit court’s orders voiding the purported conveyances concerning the Fitzpatrick
Trust property as a joint tenant with rights of survivorship.

I would also affirm the circuit court’s holding that the parties’ interests were better served
by sale of the subject parcel than by attempting partition in kind. Defendant asserts that,
according to MCL 600.3304, “[a]ll persons holding lands as joint tenants or as tenants in
common may have those lands partitioned,” but that, according to MCL 600.3308, “a person
who has only an estate in reversion or remainder in the lands may not maintain a claim for their
partition.” However, the limitation in MCL 600.3308 applies to persons having “only an estate
in reversion or remainder” (emphasis added), and thus, does not apply to holders of current
possessory rights, whether or not those holders of existing possessory rights also happen to hold
rights of reversion or remainder. Here, I believe that the trial court did not err in concluding that,
given the existence of the survivorship rights resulting from the valid conveyances of the real
property from the Bussa Trust and the subject parcel’s reliance on an easement for access to and
from the nearest public road, which easement could not be further burdened, “partition in kind
would result in undue prejudice to the Plaintiffs and an equitable physical division of the Parcel
cannot be achieved.”

I would affirm the circuit court’s rulings in their entirety.

/s/ Deborah A. Servitto
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On order of the Court, the application for leave to appeal the August 6, 2019
judgment of the Court of Appeals is considered and, pursuant to MCR 7.305(H)(1), in
lieu of granting leave to appeal, we VACATE the Court of Appeals judgment and we
REMAND this case to the Court of Appeals to determine whether the circuit court was
vested with subject matter jurisdiction of the case, see MCL 700.1302; MCL 700.1303.
The Court of Appeals erred in reaching the merits before the threshold jurisdictional issue
was resolved. See Bowie v Arder, 441 Mich 23, 56 (1992) (“When a court lacks subject
matter jurisdiction to hear and determine a claim, any action it takes, other than to
dismiss the action, is void.”). Once the determination of subject matter jurisdiction is
made, the Court of Appeals shall reconsider (if necessary) the legal issue raised by the

defendant on appeal.

We do not retain jurisdiction.

October 30, 2020
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ON REMAND

Before: TUKEL, P.J., and SERVITTO and RIORDAN, JJ.
SERVITTO, J.

This case is again before us following an order by our Supreme Court which vacated our
judgment in Schaaf v Forbes, unpublished opinion of the Court of Appeals, issued August, 6, 2019
(Docket No. 343630) (Schaaf 1), and remanded the case with the directive that we first consider
defendant’s challenge regarding the circuit court’s subject-matter jurisdiction before we consider
any remaining legal issues. Schaafv Forbes,  Mich ;949 NW2d 726 (2020). We now hold
that the circuit court had subject-matter jurisdiction to hear and decide this case and, on the merits,
we conclude that the circuit court properly held as a matter of law that a trust cannot hold and
convey real property as a joint tenant with rights of survivorship. We also reject defendant’s
arguments that the circuit court abused its discretion in receiving and considering more than 300
pages of documentation that plaintiffs offered regarding the issue of contribution as the case
proceeded, and conclude that the trial court properly ordered defendant to contribute to prior
easement litigation expenses concerning the property. Accordingly, as we find no error in any of
the trial court’s rulings, we affirm its judgment.

I. FACTS & PROCEDURAL HISTORY

We previously summarized the pertinent facts as follows:

1-
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Mae Fitzpatrick and Leo Bussa, mother and son, jointly owned property on
the west shoreline of Torch Lake, located in Milton Township, Michigan, and the
associated littoral rights. In the 1980s and 1990s, a portion of the waterfront
property was divided into seven separate parcels for residential development.
Access to the seven lots was through the subject parcel by an easement on a private
road, Bussa Lane. After the division, the remaining Bussa/Fitzpatrick property was
an 80-acre northern parcel, which was sold in 2015, and a 60-acre southern parcel.
Bussa Lane provided the only means of access to the latter parcel as well.

Fitzpatrick died in 2004, leaving Bussa as the trustee of the Fitzpatrick
Trust. Bussa endeavored to restructure ownership of the subject 60-acre parcel by
executing five conveyances. First, he, as trustee of the Bussa Trust, conveyed to
himself, as an individual, the trust’s half interest. He then conveyed that interest to
himself, defendant, and plaintiffs Schaaf and Fryer, “as Joint Tenants with Rights
of Survivorship,” while retaining his own enhanced life estate.! This left the
Fitzpatrick Trust retaining its half interest in the subject parcel as a tenant in
common, and the other half, formerly that of the Bussa Trust, shared by Bussa
personally, along with defendant and plaintiffs Schaaf and Fryer, as joint tenants
with rights of survivorship.

Bussa then, as trustee of the Fitzpatrick Trust, simultaneously conveyed half
of the latter trust’s interest to himself as trustee of the Fitzpatrick Trust, and to
plaintiff Mason, “as Joint Tenants with Rights of Survivorship,” while retaining his
own personal enhanced life estate, and the other half of that interest to himself,
again as trustee of the Fitzpatrick Trust, and to defendant, and plaintiffs Schaaf and
Fryer, “as Joint Tenants with Rights of Survivorship,” while again retaining his
own enhanced life estate.

Shortly before he died, Bussa commenced litigation relating to a proposed
subdivision of the parcel and use of the Bussa Lane easement. The owners of the
seven adjacent parcels objected to any increased burden on that easement, and they
contested the litigation. Upon Bussa’s death, the instant parties were substituted as
plaintiffs in the case, who continued the litigation. That case ended in a ruling that
acknowledged that the 60-acre parcel had the right to use the easement, but
prohibited the further burdening of the easement by allowing additional owners or
newly created parcels to use it.

Plaintiff Mason, as successor trustee of the Fitzpatrick Trust, drew up and
filed deeds confirming the transfers from Bussa to the remaindermen. Plaintiffs
contested the validity of the conveyances that purport to have the Fitzpatrick Trust
as a joint tenant with rights of survivorship. The circuit court agreed that “a Trust
cannot hold Property as a joint tenant with rights of survivorship,” and thus that the
Fitzpatrick Trust “had no authority to convey the Property as joint tenants with

! An enhanced life estate is “a life estate reserved in the grantor and enhanced by the grantor’s
reserved power to convey.” Frank, Ladybird Deeds, Mich BJ 30, 30 (June, 2016).
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rights of survivorship.” The court voided the attendant conveyances, which left the
interests in the Fitzpatrick Trust’s half of the subject parcel to pass in accord with
the terms of the trust itself. The circuit court recognized the resulting interests in
the subject property as follows:

Gwen Mason (Plaintiff) An undivided one-half interest in a one-half
undivided interest in the entire Parcel as a tenant
in common with the other parties;

Cindy Schaaf (Plaintiff) An undivided 16%/5 percent interest in a one-half
undivided interest in the entire Parcel as a tenant
in common, and

An undivided /5 interest in a one-half undivided
interest in the entire Parcel as a joint tenant with
right of survivorship as to the other interests in
that one-half;

Colleen Fryer (Plaintiff) An undivided 162/5 percent interest in a one-half
undivided interest in the entire Parcel as a tenant
in common, and

An undivided /5 interest in a one-half undivided
interest in the entire Parcel as a joint tenant with
rights of survivorship as to the other interests in
that one-half;

Charlene Forbes (Defendant) An undivided 16°/5 percent interest in a one-half
undivided interest in the entire Parcel as a tenant
in common, and

An undivided /5 interest in a one-half undivided
interest in the entire Parcel as a joint tenant with
rights of survivorship as to the other interests in
that one-half.

The court summarized the ownership situation as “an undivided one-half of
the Parcel . . . held by the Parties as tenants in common” and ““[t]he other undivided
half . . . owned by Plaintiff Schaaf, Plaintiff Fryer and Defendant Forbes as joint
tenants with full rights of survivorship.” The parties do not dispute that the circuit
court correctly identified the interests of the parties if indeed Bussa’s and Mason’s
conveyances of the Fitzpatrick Trust’s real property are set aside.

The circuit court concluded that given the existence of the survivorship
rights resulting from the valid conveyances of the real property from the Bussa
Trust, and the subject parcel’s reliance on an easement for access to and from the
nearest public road, which easement could not be further burdened, “partition in
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kind would result in undue prejudice to the Plaintiffs and an equitable physical
division of the Parcel cannot be achieved.” Accordingly, the court ordered that the
property be sold intact.

The circuit court further held that the parties, “[a]s cotenants and
beneficiaries of Leo Bussa,” were “jointly and equally responsible for the costs and
attorney fees” associated with the earlier litigation concerning the easement, and
also “for the real estate taxes and expenses associated with maintenance of the
Property.” The court set forth detailed findings and calculations, and concluded
that plaintiffs were “entitled to $30,000.86 of Defendant’s share from the sales
proceeds of the Property.” [Schaaf I, unpub op at 1-3.]

Defendant appealed as of right to this Court.

In a split, unpublished opinion this Court rejected defendant’s claims of error related to the
more than 300 pages of documentation but held that the trial court committed error requiring
reversal when it concluded, as a matter of law, that a trust may not hold land as a joint tenant with
rights of survivorship. Regarding defendant’s jurisdictional challenge, we concluded that it was
appropriate for the circuit court to make the initial determination on remand. Accordingly, we
reversed in part, vacated in part, affirmed in part, and remanded the case to the circuit court for
further proceedings. Schaaf I, unpub op at 3-7.

Plaintiffs sought leave to appeal in the Michigan Supreme Court, raising the sole question
of whether a trust can own property as joint tenants with rights of survivorship. In lieu of granting
leave, the Supreme Court vacated our judgment in Schaaf I, and remanded the case to this Court
to consider in the first instance plaintiff’s jurisdictional challenge before reaching the merits of the
remaining legal issues. Schaaf Il,  Michat .

I1. JURISDICTION

Defendant contends on appeal that the circuit court exceeded its jurisdiction, and
encroached on the exclusive jurisdiction of the probate court, when it voided the deeds executed
by the Fitzgerald Trust’s trustee and reallocated trust distributions in accord with its own
interpretation of the terms of the trust. We disagree.

The existence of jurisdiction is a question of law that may be raised at any time and that
this Court reviews de novo. Adams v Adams, 276 Mich App 704, 708-709; 742 NW2d 399 (2007).
Because the jurisdiction of the probate court is entirely a matter of statute, the question of the scope
of the probate court’s exclusive jurisdiction is an issue of statutory interpretation, calling for review
de novo. See Thompson v Thompson, 261 Mich App 353, 358; 683 NW2d 250 (2004).

“Jurisdiction of the subject matter is the right of the court to exercise judicial power over a
class of cases, not the particular case before it; to exercise the abstract power to try a case of the
kind or character of the one pending.” Altman v Nelson, 197 Mich App 467, 472; 495 NW2d 826
(1992). “When a court is without jurisdiction of the subject matter, any action with respect to such
a cause, other than to dismiss it, is absolutely void.” Fox v Bd of Regents, 375 Mich 238, 242; 134
NW2d 146 (1965).
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The circuit court is a court of general jurisdiction, which jurisdiction extends to “all civil
claims and remedies except where exclusive jurisdiction is given in the constitution or by statute
to some other court or where the circuit courts are denied jurisdiction by the constitution or statutes
of this state.” MCL 600.605. See also Const. 1963, art. 6, 8 1. The Legislature exercised its
prerogative to limit the jurisdiction of the circuit court when, in MCL 700.1302, it vested the
probate court with “exclusive legal and equitable jurisdiction” over the following relevant matters:

(a) A matter that relates to the settlement of a deceased individual’s estate, whether
testate or intestate, who was at the time of death domiciled in the county or was at
the time of death domiciled out of state leaving an estate within the county to be
administered, including, but not limited to, all of the following proceedings:

(i) The internal affairs of the estate.

(it) Estate administration, settlement, and distribution.

(iii) Declaration of rights that involve an estate, devisee, heir, or fiduciary.
(iv) Construction of a will.

(v) Determination of heirs.

(vi) Determination of death of an accident or disaster victim under section
1208.

(b) A proceeding that concerns the validity, internal affairs, or settlement of a trust;
the administration, distribution, modification, reformation, or termination of a trust;
or the declaration of rights that involve a trust, trustee, or trust beneficiary,
including, but not limited to, proceedings to do all of the following:

(i) Appoint or remove a trustee.

(ii) Review the fees of a trustee.

(iii) Require, hear, and settle interim or final accounts.
(iv) Ascertain beneficiaries.

(v) Determine a question that arises in the administration or distribution of
a trust, including a question of construction of a will or trust.

(vi) Instruct a trustee and determine relative to a trustee the existence or
nonexistence of an immunity, power, privilege, duty, or right.

(vii) Release registration of a trust.

(viii) Determine an action or proceeding that involves settlement of an
irrevocable trust.
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In addition to the probate court’s exclusive jurisdiction under MCL 700.1302, the probate
court also has concurrent jurisdiction over certain matters concerning the estate of a decedent,
protected individual, ward, or trust. These include concurrent jurisdiction to determine a property
right or interest, to authorize partition of property, to hear and decide claims by or against a
fiduciary or trustee for the return of property, and to hear and decide a contract proceeding or
action by or against an estate, trust, or ward. MCL 700.1303.

Notably, by having set forth and retaining specific statutory authorization for the circuit
court to hear and decide matters concerning rights to real property, the Legislature provided that
its grant of exclusive jurisdiction to the probate court over the administration and distribution of
trusts did not extend to plaintiffs’ real property claims. See MCL 600.2932(1) (a person “who
claims any right in, title to, equitable title to, interest in, or right to possession of land, may bring
an action in the circuit courts against any other person who claims or might claim any interest
inconsistent with the interest claimed by the plaintiff”); MCL 600.3301 (“Actions containing
claims for the partition of lands may be brought in the circuit courts . . . . Such actions are equitable
in nature.”).

Further, the Legislature declined to grant the probate court exclusive jurisdiction over every
cause of action that might incidentally touch on such issues as a settlor’s intentions, but instead
confined that grant of exclusive jurisdiction to “[a] proceeding that concerns the . . . distribution .
.. of atrust; or the declaration of rights that involve a trust, trustee, or trust beneficiary . ...” MCL
700.1302(b)(vi) (emphasis added). “[T]he meaning of the Legislature is to be found in the terms
and arrangement of the statute without straining or refinement, and the expressions used are to be
taken in their natural and ordinary sense.” Gross v Gen Motors Corp, 448 Mich. 147, 160; 528
NwW2d 707 (1995). The statutory reference to “a proceeding” that “concerns” trust matters
suggests that the exclusive jurisdiction of the probate court under MCL 700.1302(b)(vi) covers not
every issue that might arise from involvement of a trust, but rather to whole causes of action
fundamentally arising from issues concerning the distribution of trusts, or the rights and duties of
affected persons.

Here, plaintiffs did not ask the circuit court to construe, invalidate, or modify the
Fitzpatrick Trust, or any other testamentary instrument, involved in the chain of title in the subject
property. The parties brought to the circuit court disputes among living co-owners of real property
over identification and resolution of their respective but overlapping interests, not issues
concerning the distribution of, or rights under, the trusts that largely engendered those interests.
Specifically, plaintiffs’ complaint contained claims to determine interests in real property, for sale
of the property, and for defendant’s monetary contribution to the ownership responsibilities of the
property. Defendant does not suggest that plaintiffs’ claims for determining interests in real
property, for sale of the property, and contribution were not actionable in the circuit court. Indeed,
she could not validly make such a suggestion. Given the above, none of plaintiffs’ claims fall
within the exclusive jurisdiction of the probate court, and the circuit court thus did not err in
exercising subject-matter jurisdiction in the present matter.
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I1l. TRUST AS JOINT TENANT WITH RIGHTS OF SURVIVORSHIP

Defendant next argues that a trust may hold property as a joint tenant in common with
rights of survivorship and the trial court erred in finding otherwise and in thereafter voiding certain
conveyances to the parties from the Fitzpatrick Trust. We disagree.

In Michigan, there are five common types of concurrent ownership that are recognized
relative to the ownership of real property: tenancies in common, joint tenancies, joint tenancies
with full rights of survivorship, tenancies by the entireties, and tenancies in partnership. Wengel
v Wengel, 270 Mich App 86, 93; 714 NW2d 371 (2006). Although an ordinary joint tenancy may
be destroyed by an act that severs the joint tenancy (such as a conveyance of interest by one of the
joint tenants), no act of a co-tenant can defeat the other co-tenant’s right of survivorship in a joint
tenancy with rights of survivorship. Townsend v Chase Manhattan Mortg Corp, 254 Mich App
133, 136; 657 NW2d 741 (2002).

Relevant to the instant matter, MCL 554.44 states that all grants and devises of lands:

made to 2 or more persons, except as provided in the following section, shall be
construed to create estates in common, and not in joint tenancy, unless expressly
declared to be in joint tenancy.

The above thus creates a presumption in favor of tenancies in common. Because estates in joint
tenancy are not favored, all presumptions are against them. Atha v Atha, 303 Mich 611, 615; 6
NW2d 897 (1942).

In arguing that a trust may hold property as a joint tenant with rights of survivorship,
defendant leans heavily upon the fact that the language used to convey the property interest to the
trust specifically stated that the trust was to hold its property rights in that manner. However,
simply saying something is intended or shall be does not necessarily make the intended act
permissible or lawful. Common sense and relevant law establish that, contrary to defendant’s
position, a trust may not hold property as a joint tenant with rights or survivorship.

Under MCL 554.43, estates are divided into estates in severalty, in joint tenancy, and in
common “the nature and properties of which respectively, shall continue to be such as are now
established by law . . . .” Since the earliest recognition in Michigan of a joint tenancy with rights
of survivorship in Schulz v Brohl, 116 Mich 603; 74 NW 1012 (1898), both this Court and our
Supreme Court have consistently defined and applied the right of survivorship as it relates to the
life and death of one joint tenant. “[T]he principal characteristic of the joint tenancy is the right
of survivorship. Upon the death of one joint tenant, the surviving tenant or tenants take the whole
estate.” Jackson v Estate of Green, 484 Mich 209, 213; 771 NW2d 675 (2009). “A right of
survivorship, which means that a surviving tenant takes ownership of the whole estate upon the
death of the other joint tenant, does not exist in tenancies in common.” Wengel, 270 Mich App at
94 & n 4. See also Walters v Leech, 279 Mich App 707, 711; 761 NW2d 143 (2008), citing 1
Cameron, Michigan Real Property Law (3d ed.), § 9.14, p. 328 (. . . at the heart of a tenancy by
the entirety is the right of survivorship, meaning that when one party dies, the other party
automatically owns the whole property.”).
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It has long been recognized that parties holding property as joint tenants with full rights of
survivorship hold joint life estates with contingent remainders. Albro v Allen, 434 Mich. 271, 275;
454 NW2d 85 (1990). “Life estate” is defined as “[a]n estate held only for the duration of a
specified person’s life.” Black’s Law Dictionary (11 ed.). The key word in the definition is “life.”
The duration of a life estate is determined by a particular person’s life and a trust, as an artificial
entity, does not have a lifetime. With life comes the expectation of its antonym, death. “[T]he
contingency is surviving the cotenants, and at the moment of death, the decedent’s interest in the
property passes to the survivor or survivors.” Albro, 434 Mich at 274-275. A trust, however does
not and cannot die. Rather, it terminates only through specifically required actions of a non-
biological character. MCL 700.7410-MCL 700.7414.

Survivorship rights address the interests of natural persons, including the uncertainties
normally attendant to natural persons’ life spans. A trust, not being a natural person, has no actual
residential needs, cannot occupy real property, and does not die. It is true that a trust cannot exist
in perpetuity. A trust can, however, exist far beyond the lifespan of a natural person.? A trust
holding property as a joint tenant with rights of survivorship thus potentially renders any such right
of survivorship illusory.

MCL 565.48 provides further support for the premise that literal, physical death of a joint
tenant is the key to the law’s purpose in having created a joint tenancy with rights of survivorship.
That statute provides:

A register of deeds shall not record a deed or other instrument in writing that
purports to convey an interest in land by the survivor or survivors under a deed to
joint tenants or tenants by the entirety, unless, for each joint tenant or tenant by the
entirety who is indicated in the deed or instrument to be deceased, a certified copy
of the death certificate or other proof of death that is permitted by the laws of this
state to be received for record by the register, is shown to have been recorded in the
register’s office by liber and page reference or is filed concurrently with the deed
or other instrument and recorded as a separate document.

Because a trust does not die but instead terminates, MCL 554.44 leaves no room to conflate the
definition of death beyond its practical meaning for purposes of joint tenancy with rights of
survivorship. In short, we find that the trial court properly concluded that, as a matter of law, a
trust may not hold real property as a joint tenant with rights of survivorship.

IV. PARTITION

Defendant asserts that the trial court erred in finding that the property was not fairly capable
of being partitioned in kind. We disagree.

2 The dissent points out that at common law, a trustee may hold title as a joint tenant. While that
may be true, a trustee is different than a trust itself. The powers of a trustee are thus irrelevant for
our purposes today. Moreover, a trustee may be a trustee for a natural person.
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In deciding whether or how to partition real property, a court exercises its equitable powers.
See MCL 600.3301 (“Actions containing claims for the partition of lands . . . are equitable in
nature.”). When reviewing equitable matters, this Court reviews for clear error the findings of fact
in support of the equitable decision rendered and reviews de novo the ultimate decision. LaFond
v Rumler, 226 Mich App 447, 450; 574 NW2d 40 (1997).

Defendant asserts that, according to MCL 600.3304, “[a]ll persons holding lands as joint
tenants or as tenants in common may have those lands partitioned,” but that, according to MCL
600.3308, “a person who has only an estate in reversion or remainder in the lands may not maintain
a claim for their partition.” However, the limitation in MCL 600.3308 applies to persons having
“only an estate in reversion or remainder” (emphasis added), and thus, does not apply to holders
of current possessory rights, whether or not those holders of existing possessory rights also happen
to hold rights of reversion or remainder.

Moreover, a court entertaining an action for partition is obliged to determine “whether the
premises can be partitioned without great prejudice to the parties.” MCR 3.401(A)(1). If the court
determines that partition cannot be achieved “without undue prejudice to the owners, it may order
the premises sold in lieu of partition . . . .” MCR 3.401(C). The trial court specifically and
carefully considered whether partition could be achieved without undue prejudice to the owners.
It concluded that given the existence of the survivorship rights resulting from the valid
conveyances of the real property from the Bussa Trust, and the subject parcel’s reliance on an
easement for access to and from the nearest public road, which easement could not be further
burdened, “partition in kind would result in undue prejudice to the Plaintiffs and an equitable
physical division of the Parcel cannot be achieved.”

We find no clear error in the trial court’s determination regarding partition and prejudice
to plaintiffs. Partition in kind of the subject parcel is not entirely practical in light of the attendant
survivorship rights, and partition to the extent possible likely would engender further burdening of
the use of Bussa Lane.

V. DOCUMENTATION

Defendant asserts that the trial court’s decision on plaintiffs’ contribution claim was flawed
because the court relied on 305 pages of documents that plaintiffs withheld from discovery then
suddenly produced less than 24 hours before trial. We disagree.

This Court reviews the trial court’s evidentiary rulings, including those concerning
discovery, for an abuse of discretion. Price v Long Realty, Inc, 199 Mich App 461, 466; 502
NW2d 337 (1993); Baker v Oakwood Hosp Corp, 239 Mich App 461, 478; 608 NW2d 823 (2000).
An abuse of discretion occurs when a trial court makes an error of law or its decision falls outside
the range of principled outcomes. Ronnisch Constr Group, Inc v Lofts on the Nine, LLC, 499 Mich
544, 552; 886 NW2d 113 (2016).

We first note that defendant claims plaintiffs’ late submission of the challenged documents
occurred less than 24 hours before trial. However, the documents were submitted 24 hours prior
to the date originally scheduled for trial on the issue of contribution. The matter did not actually

205a

NV 0%:7€:01 T20T/07/L OSIN A4Q AAATADTY



proceed to trial at that time given that the parties agreed to have the trial court decide the question
of contribution on the basis of briefing to be completed several weeks later.

In ruling on defendant’s motion to disallow the documentation, the trial court specifically
considered, among other things, the fact that a decision concerning the contribution issue was still
several weeks away. Defendant fails to meaningfully address the trial court’s reasoned ruling or
the fact that the trial court stated it would evaluate previously unidentified documents and
thereafter issue decisions concerning admissibility on a document-by-document basis. Defendant
has therefore abandoned this issue on appeal. Thompson, 261 Mich App at 356.

VI. CONTRIBUTION

Defendant contends that the trial court erred in granting plaintiffs’ claim for full share
contribution from defendant for litigation that concluded in 2012 concerning the Bussa Lane
easement. We disagree.

As noted, a court deciding whether or how to partition real property exercises its equitable
powers. See MCL 600.3301. This includes its decisions concerning how to divide the proceeds
of any sale to account for the equities of the situation. MCL 600.3336(2). “When partitioning the
premises or dividing the money received from a sale of the premises among the parties the court
may take into consideration the equities of the situation, such as the value of the use of the premises
by a party or the benefits which a party has conferred upon the premises.” MCL 600.3336(2).

“The general rule of contribution is that one who is compelled to pay or satisfy the whole
or to bear more than his aliquot share of the common burden or obligation, upon which several
persons are equally liable or which they are bound to discharge, is entitled to contribution against
the others to obtain from them payment of their respective shares.” Caldwell v Fox, 394 Mich
401, 417; 231 NW2d 46 (1975). “The doctrine of contribution between cotenants is based upon
purely equitable considerations. It is premised upon the simple proposition that equality is equity.
It is not, however, enforced unless reason and justice require that each of the cotenants contribute
his proportionate share of the common burden.” Strohm v Koepke, 352 Mich 659, 662; 90 NW2d
495 (1958). Such equitable relief should be granted at the court’s discretion « ‘according to the
circumstances and exigencies of each particular case,” ” as suggested by the evidence and guided
by “ ‘the fixed principles and precedents of equity jurisprudence.” ” Youngs v West, 317 Mich
538, 545; 27 NW2d 88 (1947), quoting 39 CJS, Equity, 8 10, pp 328-329.

In this case, the trial court held that, “[a]s cotenants and beneficiaries of Leo Bussa, the
Parties are jointly and equally responsible for the costs and attorney fees associated with Antrim
County File No. 2011[-]008633[-]CH, and for the real estate taxes and expenses associated with
maintenance of the Property,” and thus that “Plaintiffs are entitled to contribution by the Defendant
in this matter,” including “for one-quarter of the costs and attorney fees” associated with the earlier
litigation. While defendant contends that the prior litigation was elective and conferred no benefit
on the property, she admits that she was among the parties who were substituted for Leo Bussa in
the prior litigation upon his death and makes no claim that she did not agree with plaintiffs’
position in the matter.
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Moreover, defendant’s assertion that MCL 600.3336(2) does not authorize a court “to
consider a failed attempt to increase the property’s value” has no merit. The ultimate merits or
outcome of litigation bears no impact on the question of responsibility for maintaining it. And
litigation intended to benefit an interest in real property does not necessarily cease to be beneficial,
for purposes of determining responsibility for its costs, even if it is ultimately unsuccessful. As
recognized by the trial court, the prior litigation was initiated to establish the scope of the easement
and, ultimately, whether the scope of the easement prevented subdivision development of the
property. The outcome of the prior easement litigation was necessary and relevant to each co-
owner of the property such that the litigation was a common burden among them. Although the
several easement litigants had substantial, if unequal, affected property interests, the presumption
that “equality is equity” remains valid and defendant has failed to show that the trial court erred in
ordering her to contribute equally to the expenses attendant to the earlier easement litigation.

Affirmed.

/s/ Deborah A. Servitto
/s/ Jonathan Tukel
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If this opinion indicates that it is “FOR PUBLICATION, ” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

CINDY SCHAAF, COLLEEN M. FRYER, and FOR PUBLICATION
GWEN MASON, July 1, 2021
Plaintiffs/Counterdefendants-
Appellees,
v No. 343630
Antrim Circuit Court
CHARLENE FORBES, also known as ANGIE LC No. 2016-009008-CH

FORBES,

Defendant/Counterplaintiff-
Appellant.

ON REMAND

Before: TUKEL, P.J., and SERVITTO and RIORDAN, JJ.

RIORDAN, J. (concurring in part and dissenting in part).

I concur with the majority that the circuit court had subject-matter jurisdiction over this
case, that it did not abuse its discretion by considering more than 300 pages of documentation
offered by plaintiffs, and that it did not err by requiring contribution to plaintiffs. However, I
respectfully dissent from the majority’s conclusion that the circuit court did not err by ruling that
a trust cannot hold title to real property as a joint tenant with rights of survivorship.?

“The common law, which has been adopted as part of our jurisprudence, remains in force
until amended or repealed.” Wold Architects & Engineers v Strat, 474 Mich 223, 233; 713 NW2d
750 (2006). See also MCL 554.43 (“Estates, in respect to the number and connection of their
owners, are divided into estates in severalty, in joint tenancy, and in common; the nature and
properties of which respectively, shall continue to be such as are now established by law, except
so far as the same may be modified by the provisions of this chapter.”). It is true that the common

1 Because | would conclude that the circuit court erred in this regard, | also disagree with the
majority that the circuit court’s corresponding partition ruling should be affirmed as well.
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law provided that neither corporations nor sovereigns may hold title as a joint tenant because “king
and corporation can never die.” 2 Blackstone, Commentaries on the Laws of England, p *184.
That is, “because a corporation can survive indefinitely, which is contrary to the right of survival
of a joint tenancy,” a corporation may not hold title as a joint tenant under the common-law rule.
6A Fletcher, Cyclopedia of the Law of Corporations § 2816.

However, as the majority acknowledges, a trust could not exist in perpetuity under the
common law. See Scudder v Security Trust Co, 238 Mich 318, 320; 213 NW 131 (1927). Thus,
the basis for the common-law rule precluding a corporation from holding title as a joint tenant is
inapplicable here. Indeed, the majority does not cite any authority providing that a trust may not
hold title as a joint tenant under the common law. Rather, the majority offers “common sense”
arguments to reach its conclusion. In my view, the common law and statutory framework provide
to the contrary, and that is what we should follow to resolve the matter before us.

“A trust is a right, enforceable solely in equity, to the beneficial enjoyment of property the
legal title to which is vested in another.” Fox v Greene, 289 Mich 179, 183; 286 NW 203 (1939).
“ “Trusts’ in the broadest sense of the definition, embrace, not only technical trusts, but also
obligations arising from numerous fiduciary relationships, such as agents, partners, bailees, etc.”
Id. (cleaned up). See also Restatement (Third) of Trusts 8 2 (“A trust . . . is a fiduciary relationship
with respect to property, arising from a manifestation of intention to create that relationship and
subjecting the person who holds title to the property to duties to deal with it for the benefit of
charity or for one or more persons. . ..”).

Our common law recognizes that a trustee may hold title as a joint tenant. See, e.g., Norris
v Hall, 124 Mich 170, 176, 82 NW 832 (1900) (“The deed from Dyson to the five trustees expressly
stated that they were to hold ‘as joint tenants, and not as tenants in common.” ’); Fox, 289 Mich at
184 (“[P]roperty held by a trustee who is a joint tenant, or tenant in common with another, may be
partitioned at the instance of the trustee, or of any person beneficially interested in the trust.”).? If
a trustee may hold title as a joint tenant, it seemingly follows that the trust itself may be deemed
as holding title as a joint tenant to the same extent. See Ford v Wright, 114 Mich 122, 124; 72
NW 197 (1897) (explaining that a trustee holds trust property). The conclusion that a trust may
hold title as a joint tenant is consistent with the Restatement (Third) of Trusts § 40, which explains
that “a trustee may hold in trust any interest in any type of property.” Comment b to that section
further explains:

[L]egal or equitable present interests in real or personal property for life or for a
term of years, and presently existing future interests, whether legal or equitable,
whether reversionary interests, executory interests, or remainders (contingent,
vested, or vested subject to being divested), may be held in trust.

2 | acknowledge that Norris and Fox concerned properties in which the joint tenants were all
trustees. Nonetheless, such cases illustrate that there was no blanket common-law prohibition
against a trustee holding title as a joint tenant.
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Accordingly, in my view, the common-law authorities cited above weigh in favor of a rule
that a trust may hold title as a joint tenant, or at a minimum, fail to establish a contrary rule.

Alternatively, even if there was a common-law rule providing that a trust may not hold title
as a joint tenant, | would conclude that such a rule has been superseded and replaced by statute.
The Michigan Trust Code, which is set forth as Article VII of the Estates and Protected Individuals
Code, MCL 700.1101 et seq., is a comprehensive scheme with dozens of provisions addressing
virtually every aspect of trust law. “In general, where comprehensive legislation prescribes in
detail a course of conduct to pursue and the parties and things affected, and designates specific
limitations and exceptions, the Legislature will be found to have intended that the statute supersede
and replace the common law dealing with the subject matter.” Trentadue v Buckler Lawn
Sprinkler, 479 Mich 378, 390; 738 NW2d 664 (2007) (quotation marks and citations omitted).
Thus, for example, this Court has held that the Michigan Trust Code sets forth the exclusive
grounds for removal of a trustee and that a trustee cannot be removed for additional grounds at
common law. In re Gerald L Pollack Trust, 309 Mich App 125, 161-163; 867 NW2d 884 (2015).

Relevant to this case, there is no provision within the Michigan Trust Code that precludes
a trust from holding title to real property in the same manner as a natural person. This absence is
noteworthy because the Michigan Trust Code includes several provisions otherwise limiting trusts
and trustees. See, e.g., MCL 700.7404 (“A trust may be created only to the extent its purposes are
lawful, not contrary to public policy, and possible to achieve.”); MCL 700.7815(3)(b) (‘A trustee
may not exercise a power to make distributions pursuant to a discretionary trust provision in a
manner to satisfy a legal obligation of support that the trustee personally owes another person.”).
Further, the Michigan Trust Code includes several provisions conferring broad powers upon trusts
and trustees to hold, manage, and distribute trust property. See, e.g., MCL 700.7816(1)(b)(ii) (“A
trustee, without authorization by the court, may exercise all of the . . . [p]owers appropriate to
achieve the proper investment, management, and distribution of the trust property.”); MCL
700.7817(g) (“[A] trustee has . . . [the power to] acquire property, including property in this or
another state or country, in any manner for cash or on credit, at public or private sale; and to
manage, develop, improve, exchange, partition, or change the character of trust property.”). In my
view, the express conferral of such powers, coupled with the absence of any express limitation that
would be controlling here, shows the Legislature’s intent to supersede and replace any common-
law rule that may have existed to prohibit a trust from holding title as a joint tenant.

| respectfully disagree with the majority that “[clJommon sense and relevant law establish
that . . . a trust may not hold property as a joint tenant with rights of survivorship.” The common-
law rule against a corporation holding title as a joint tenant—which the majority extends here to
trusts—is, according to one court, “universally criticized and generally ignored in the United
States.” Bank of Delaware v Bancroft, 269 A2d 254, 255 n 1 (Del Ch 1970).2 Indeed, the rule

% In Bancroft, the Delaware Court of Chancery ruled that a trust company may hold title as a joint
tenant with rights of survivorship because a Delaware statute conferring the powers of “a legally
qualified individual” upon such companies superseded the common-law rule to the contrary.
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was revoked in England in 1899 by the Bodies Corporate (Joint Tenancy) Act, 1899, 62 & 63
Vic.C. 20. 1d. As illustrated by this case itself, application of the rule results in a division of
interests that, in all likelihood, was completely unforeseeable by both the grantor and the grantees
at the time of the trust’s creation. Even if such a peculiar outcome is compelled by the common
law applicable to corporations and joint tenancies, our Legislature has sensibly abrogated that
common law with respect to trusts in order to provide stability and certainty to trustees and those
who engage with them.

Accordingly, I respectfully dissent from the majority’s conclusion that a trust cannot hold
title to real property as a joint tenant with rights of survivorship.

/s/ Michael J. Riordan

See also Bogert, Trusts & Trustees (2d ed) 8 145 (“In the United States, where a trust company or
bank is made co-trustee with an individual, it is usual to provide in the trust instrument for

survivorship in the corporate trustee. If such a provision is not made, . . . the ancient law with
regard to the inability of corporations to act as joint tenants is deemed to be still in force . . . .”).
-4-
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/
On order of the Court, the application for leave to appeal the July 1, 2021
judgment of the Court of Appeals is considered, and it is GRANTED. The parties shall
include among the issues to be briefed: (1) whether the circuit court was vested with
subject matter jurisdiction of the plaintiffs’ complaint, which sought a determination of
interests in the subject property and partition, see MCL 700.1302; MCL 700.1303;
(2) whether Michigan law allows a trust to hold title to real property as a joint tenant with
right of survivorship; and (3) whether the deeds in dispute in this case were valid insofar
as they granted the trustee of a trust a life estate in the real property as a joint tenant with
right of survivorship. The time allowed for oral argument shall be 20 minutes for each
side. MCR 7.314(B)(2).
The Real Property Law and Probate & Estate Planning Sections of the State Bar of
Michigan are invited to file briefs amicus curiae. Other persons or groups interested in
the determination of the issues presented in this case may move the Court for permission
to file briefs amicus curiae.
I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.
March 23, 2022 T e
“Clerk N 212a
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58 JUSTICE WINDHAM'S CASE 5 CO. REP.Ta.

of 1 Eliz. of Leases made by bishops are, “other than for the term of 21 years, or
three lives (without saying, or under) from such time as any such grant or assurance
shall begin, whereupon the old accustomed yearly rent, or more” (without limitation
of any time) “shall be reserved, &e.” And yet a lease for a lesser time is good, and
the rent ought to be reserved during the whole term. The stat. of (@) 18 Eliz. e. 10.
says, “other than for the term of 21 years, or three lives (without saying, or under),
from the time as any such lease or grant shall be made, whereupon the accustomed
vearly rent, or more, shall be reserved, &e.” And many other matters were moved
by the counsel on both sides at the Bar in this case, which I purposely omit because
the Court gave no resolution of them.

And take great care (good reader) if you contract for any lease, under any of the
said, or any other statutes, or with any person who hath power to make leases, by
auy of the provisoes newly invented and put into indentures, you take good advice of
counsel on the sight and good consideration of them in making of your lease; and
my hope is, that the report of these cases concerning leases will bring to their memory
some things tending to the repose and quiet of poor farmers.

[7Ta] JusticE WINDHAM'S CASE.
Mich. 31 & 32 Eliz.
In the King’s Bench, in a Writ of Error.

A man made a lease of S. Meadow to A. for 10 years, and of C. Meadow to B. for 20
years; and afterwards by indenture reciting the said two leases, makes a lease to
another of both for 40 years, to begin after the end or determination of the said
several leases made to A. and B. And afterwards the first lease of S. Meadow ends,
and the lease of C. Meadow still continues. Held that the Aabendum in the latter
lease shall be taken respective, and the last lease of S. Meadow shall begin presently
after the end of the first lease thereof, and shall not wait till the lease of C.
Meadow be ended.

Joint words shall be taken respectively and severally :—1Ist. In respect of the several
interests of the grantors. 2nd. In respect of the several interests of the grantee.
3rd. Inrespect that the grant cannot take effect but at several times. 4. In respect
of the incapacity and impossibility of the grantees to take jointly. 5th. In respect
of the cause of the grant, or ratwne subjecie materice. 6th. Ne res destruatur e ut
evitetur absurdum.

*Held by Wray. J.C. If tenant in fee lease one acre to A. for life, another acre to
B. for life, and another to C.in tail; and afterwards by deed (reciting the said
estates) covenants with his brother that after all the estates ended and determined,
he and his heirs will stand seised of the said three acres to the use of his brother in
tail, upon the death of B. the brother shall have the acre leased to B.* 8. C.
Moor, 191.

In trespass between Francis Wyndham one of the Justices of the Common Pleas
plaintiff, and John Debney and others defendants, in the Common Pleas, for trespass
done in a meadow called Sexten’s Meadow in Trowse in the county of Norfolk, the
case was such ; the Dean and Chapter of the Holy and Individed Trinity of Norwich
were seised of the said meadow called Sexten’s Meadow, and of another meadow in
the said town called Cheese Meadow ; and by indenture under their common seal,
37 H. 8. demised Cheese Meadow to Howlins for 40 years: and afterwards 4 & 5
Phil. & Mary, by indenture under their common seal, demised Sexten’s Meadow to
the said Howlins and Debney for 21 years. And afterwards 12 Eliz. the said dean
and chapter demised to Nicholas Manne both the meadows, with a several habendum,
scil. to have and to hold Cheese Meadow for 40 years after the end of the first lease

(@) Co. Lit. 44 b. 6 Co. 37. b. 38. a.
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5 CO. REP. 7h. JUSTICE WINDHAM'S CASE 59

thereof made ; and to have and to hold Sexten’s Meadow for 40 years after the first
lease thereof made, with several reservations of rents. The said Manne assigned his
interest to John Hoe, who 15 Eliz. surrendered and took a new lease by indenture of
the said dean and chapter under their common seal (in which the first leases were
recited) of both the meadows, habendum sibi ab & post determination’ pred’ separalivin
dimission’, videlicet, preed’ dimissionis preed.  Rob. Howlyns in forme pred. fact, & pred,
dimissionis preef.  Rob. Howlyns & J. Debney, de. in forma preed. fact', sivd esset per surs,
reddit, determinat’, e usque ad fin' & [T D] termin’ 40 annor’ extunc prorim. sequen’,
existen’ verum numerum annor’, mentionat in dict. sursum reddif’. Indentus’. dict’. Nicholao
Manne made : veddendo, dic. the ancient rent severally for the said meadows; so that
in effect the case is ; a man makes a lease of Sexten’s Meadow to A. for ten years,
and of Cheese Meadow to B. for twenty years; and afterwards by indenture reciting
the said two leases, makes a lease to another of both for forty years, to begin after
the end and determination of the said several leases made to A. and B. And after-
wards the former lease of Sexten’s Meadow ends, and the lease of Cheese Meadow
continues ; and when the last lease as to Sexten’s Meadow now in question should
begin, was the question ; for if it should not begin till the lease of Cheese Meadow be
ended, then the plaintiff had entered before his time, for the former lease of Cheese
Meadow hath yet continuance. But if the said habendum in the later lease shouid be
taken “ T respectivé or distributive,” (a) veddendo singula singulis, so that when the lease
in Sexten’s Meadow determines, the new term for forty years therein should begin,
then judgment ought to be given for the plaintiff. And after many arguments at Bar
and Bench in the Common Pleas, it was resolved and adjudged, that the habendim in
the later lease should be taken respectiz?, that is to say, the lease of Sexten’s Meadow
to John Hoe for forty years should begin (a) presently after the end of the first lease
thereof made. For every deed shall be taken more (b) strongly against the grantor,
and more beneficially for the grantee, and it is more strong against the lessor, and
more beneficial for the lessee to have the lease of Sexten’s Meadow to begin presently
after the expiration of the first lease made thereof than to tarry till the lease of
Cheese Meadow be ended. Asin (¢)9 E. 4. 42. b. & 19 H. 6. 4. a. If I release unto
you all actions which I have against you and another, in this case notwithstanding the
joint words, all actions which I have against you alone are released, for it shall be
most beneficially for him to whom the release is made, and most strongly against him
who makes it ; and the joint words of the parties shall be taken respectively and
severally.

1. Sometimes in respect of the several interests of the grantors; as if two
() tenants in common, or several tenants join in a grant of a rent-charge, yet in law
this grant shall be several, although the words are joint, as Sir Robert Catlyn, Chief
Justice, held in Browning’s case in Plow. Commentaries.

2. Sometimes in respect of the (¢) several interests of the grantees, &e. (16) 19 H.
6. 63, 64. a warranty made to two of certain lands shall enure as several warranties
in respect that they are severally seised, the one of [8 a] part of the lands, and the
other of the residue in severalty, 6 E. 2. ¥ Covenant Br. 49. A joint (f)covenant

T 1 Mod. Rep. 33.

(2) Moor, 291. Or. Jac. 259. 9 Co. 27. b. 10 Co. 85. b. 2 Roll. Rep. 411,
412. Cr. EL 471. Palm. 390. 1 Saund. 184.

(@) Jenk. Cent. 272. Cr. Jac. 35. 259. 656. 10 Co. 85. b. 11 Co. 48. a.
Plowd. 4. b. 1 Lev. 212. Yelv. 183. 1 Bulst. 42. 1 Brownl. 147. 3 Keb. 85.
1 Sand. 184. Moor. 191. 2 Leon. 106. Cr. EL 199. 3 Keb. 85.

(6) Jenk. Cent. 272. Lit. Rep. 371. Co. Lit. 42. a. 9. a. 183. a. 197. a. 6 Co.
36.a. Plowd. 103. b. 287. b. Winch. 96. 7 Co. 23 a. 8 Co. 145. a.

() Fitz. Release, 14. 4 Co. 50. a. Br. Release, 29.

(d) Plowd. 140. b. 161. b. 171. a. 289. a. b. Perk. sect. 106, 107. Hetly, 9.
Yelv. 189. Co. Lit. 197. a. 267. b.

(¢) Postea, 19. a.

* Postea, 19. a.

(f) Posten, 19. a.
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60 JUSTICE WINDHAM'S CASE 5 CO. REP. 82,

taken several in respect of the several interests of the covenantees (A). Vide 16 Eliz.
Dyer, 337, 338. between Sir Anthony (g) Cook and Wotton, a good case.

3. Sometimes in respect that the grant cannot take effect, but at several times, as
24 E. 3. 29. a. a remainder limited to the right of heirs of J. S. (¢)and J. N. (J. S.
and J. N. being alive) in which case the words are joint, and yet the heirs shall take
severally ; for they shall not join in action.

4. Sometimes in respect of the incapacity and impossibility of the grantees to take
jointly, as a lease made to an abbot and (z) secular man, or a gift to two men, or to
two women, and to the heirs of their two bodies begotten, the inheritance is (k) several,
T H. 4. 17. vide Chapman’s case, Pl. Com.

5. Sometimes in respect of the cause of the grant, or ratione subjectee materice, as
15 H. 7. 14. a. One (a) coparcener grants & rent to two other coparceners for owelty
of partition, although the words are joint, yet the cause of the grant shall be respected,
and the rent shall be of the quality of the land, and therefore they shall have the rent
in degree and quality of coparcenary, and not jointly. And Knivet, Ch. Just. and
Chancellor, said in 38 E. 3. 26. that if two coparceners make a feoffment in fee,
rendering rent to them and their heirs, the heirs of both shall inberit, because their
right in the land was several, (5) 22 E. 4. 25. b. and (¢) 2 R. 3. 18.b. A joint submis-
sion to arbitrament taken severally in respect of the several causes, &c.(B).

6. Sometimes Ne res destruatur, & ut evitetur absurdum, as in 6 H. 7. 7. b. in
(d) cessavit, where the tenure is alleged by homage, fealty, and rent, and the demandant
counts, that in faciendo servitia preed’ cessavif, shall be by construction taken to such
services only, of which a man may cease (¢} 17 E. 6. 1. b. & 2.a. The Prior of
Tikeford’s case in a Scire facias against the successor of the prior on a judgment given
in a writ of annuity for the arrearages in the time of the predecessor, and of the
successor, and the writ was that the predecessor and successor nondum reddiderunt : to
which, exception was taken that the predecessor was supposed not to render fat

(a) The general rule established by the authorities ecited in the note to Eccleston v.
Clipsham, 1 Saund. 153. is, that wherever the interest of the covenantees is joint,
although the covenaut be in terms joint and several, the actions follow the nature of
the interest and must be brought in the name of all the covenantees, but where the
interest of the covenantees is several, they may maintain separate actions although the
language of the covenant be joint, per Curiam Withers v. Bircham, 3 B. & C. 255. S. C.
5 Dow. & Ryl. 106 ; and accordingly where by a deed reciting the grant of two dis-
tinet annuities to A. & B. during the life of the grantors and the survivor, it was
witnessed that C. covenanted with A. & B., and their executors to pay the annuities,
or either of them, when the grantors should make default in payment ; A. died: the
Court held that the interest in the annuities being several, the covenant was also
several, and that the annuity granted to A. being in arrear, his executor might
maintain an action against C. 7Vid. also James v. Emery, 5 Price, 533. & post.
note. A. Slingsby's case, 18. b.

(9) 1 Anders. 53, 54. N. Benl. 228, 229. Dyer, 337, 338. pl. 39. Postea, 19. a.

() Co. Lit. 188. a. 2 Roll. 89. 13 Co. 57. Fitz. Joinder in Action, 10.
30 Ass. pl. 47.

(?) Perk. sect. 106. Lit. sect. 296, 297. Co. Lit. 190. a. 2 Saund. 319.

(k) Co. Lit. 183. a. b. 184.a. 8 Co. 87.a. 7 H. 4. 16. b. 17. a. Lit. sect. 283,
284. 1Co.84. b. 2 Anderson, 12. 138. Br. Joint-tenants, 40.

(a) Hob. 172. Br. Rent, 8. Br. Joint-tenants, 20. 3 Keb. 215. Co. Lit. 169. b,
Dy. 153. pl. 14. 29 Ass. pl. 23.  Fitz. Partition, 12. Plow. 134. b.

(5) Br. Condition, 182. Br. Arbitrement, 41. 8 Co. 98. a. b,

(¢) Bridg. 91. Plowd. 289. b. Br. Arbitrement, 44.

(B) Words in deeds or wills, receive a different construction according to the
pature of the estate to which they are applied. Southby v. Stonchouse, 2 Ves. 616.
Elliot v. Jekyl, 2 Ves. 683. Vid. Mansell v. Burridge, 7 T. R. 852. a joint and several
contract taken jointly in respect of the joint subject-matter.

(d) Fitz. Cessavit, 5. Br. Cessavit, 23. Br. faux latin 76. ' Doctrine placit, 97.
289, 290. 15 Ed. 4. 33.

(¢) Fitz. Brief. 663. 6 Ed. 3. 12. pl. 5.
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5 CO. REP, 8D. BRUDNEL'S CASE 61

which the successor ought, & non allocatur ; for reddendo singula singulis, by reasonable
construction, the words may well stand together. Vide 21 E. 3. 48. a. in a per que
servitia, F. N. B. 14. in monsfraverunt : and the reason of all these cases is, either quod
(f) res mon destruatur, or that the grant shall be taken more strong against the grantor,
and shall take effect as near as may be according to the intent of the parties. And
such construction concurs with two of the said reasons in the principal case. 1. It
shall be taken more strongly against the lessor. 2. This [8 b] construction will
concur with the intent and meaning of the parties, for after the habendum and the
number of the years these words are added, exisien’ verum numerum annor’ in dict
sursum reddif’ indent mentionat’, in which indenture the habendum was several, so that
the intent of the parties was to have several beginnings in this new lease, &c. and
the lessor and lessee never imagined but that the leases should begin severally, and
not that the lessee should wait for Sexten’s Meadow, until the lease of Cheese Meadovw,
which is another distinet lease, and a distinet thing, should end. And so it was
adjudged, and the plaintiff bad execution. Upon which judgment a writ of error was
brought ; and after many arguments it was resolved by Sir Christoph. Wray, Sir
Thomas Gawdy, and the whole Court of King’s Bench, that the lease to Hoe should
have several beginnings. And so this case was resolved by both Courts, And
afterwards the same term in a case between Pollard and Alcocke in the Court of
Wards, Wray, Chief Justice, clearly held, that if a man be seised of three acres of
land in fee, and makes a lease of one acre to A. for life, of another acre to B. for life,
and of the other to C.in tail, and afterwards by deed (veciting the said estates)
covenants with his brother, that after all the said estates ended and determined, he
and his heirs would stand seised of the said three acres to the use of his brother in
tail, &e. That in this case presently by the death of B. the brother should have the
acre leased to B. and should not tarry till all the estates, scil. the other estate for life,
and the estate-tail be ended : but reddendo singula singulis, by the covenant the estate
in the several acres should vest presently in the brother, and should take effect in
possession, as the several estates in possession end or determine : which was granted
by the whole Court. And in the case of Pollard, Wray cited and relied on the said
case of Justice Windham. And afterwards the plaintiffs in the writ of error,
perceiving the opinion of the Court, did not proceed in their writ of error (C).

[9a)- BRUDNEL’s CASE.
Trin. 34 Eliz.
In the King’s Bench.

An administrator obtained judgment and died, his executors sued a scire facizs on
the judgment, and outlawed the defendant. Held the outlawry is erroneous. If
a lease be made to A. during the life of several, upon the death of one of the
cestui que vies, the estate is not determined, but A. shall have the land during the
life of the survivor of them.

But if 2 man lease land for 100 years, if A. and B. shall so long live, if one die the
lease is ended.

Also, if a freehold lease be made during the time that C. and D. shall be justices of
the peace, &c. on failure of one of them to continue justice, the estate shall
determine.

Qy. Whether an administration committed to one during the minority of four, is
determined by the death of one, the others still being within age?

Thomas Brudnel, administrator of Authony Rone, brought an action of debt on

(f) 1 Co. 76.a. 2Co.72.b. 8 Co.95.b. 3 Keb. 288. 2 Jones, 69. 5 Co. 55. b.
1 Mod. Rep. 109. 2 Leon. 106. Cr. EL 199. Jenk. Cent. 272. Lit. Rep. 220.
2 Bulstr. 132,

(c) Vid. Veal v. Roberts, Oro. Eliz. 199. 8. C. 2 Leon. 105. Ayler v. Chep., Cro.
Jae. 259. Cook v. Gerrard, 1 Saund. 180, and the cases cited there.
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.§ 102 TRUSTS, SECOND Ch. 4

vests in the transferor, and the transferee cannot thereafter by

. acceptance vest the title.in himself. If, however, the trust is a
testamentary trust in course of administration by a court, the
court may allow him to withdraw his disclaimer. The court will
not allow such withdrawal if it would be prejudicial to the inter-
ests of the beneficiaries.

f. Disclaimer in part. If a trustee manifests an intention
to accept a trust in part and to disclaim in part, this will have the
effect of an acceptance of the whole. If the trustee accepts the
trust as to a part of the trust property, this is an acceptance of
the trust of the whole trust property.

If two separate trusts are created and the same person is
named as trustee of both, he may accept one and disclaim the oth-
er, unless a different intention of the settlor is manifested by the
terms of the trust.

Unless a different intention of the settlor is properly mani-
fested, if the same person is appointed both executor and trustee
under a will, he may accept as executor and disclaim as trustee,
and conversely he may disclaim as executor and accept as trustee.

If the trustee accepts the title to the trust property, this is
an acceptance of the trust although the trustee at the same time
states that he refuses to perform the trust. He cannot accept the
property and disclaim as to the duties.

9. Effect of disclaimer. If the trustee disclaims, the effect
of the disclaimer is to pass the title back to the transferor or his
estate and retroactively to free the trustee of any liability as trus-
tee to the beneficiary or as holder of the title to the trust property
to any one. The trust, however, does not fail. See § 35.

§ 103. Death of One of Several Trustees

Upon the death of one of several trustees, the title fo
the trust property is-in the survivors as frustees.

Comment: .

a. Trustees as joint tenants. If there are two or more trus-
tees, they hold as joint tenants. When one dies, the other or oth-
ers hold the title to the trust property by survivorship.

Although in most of the.States by statute joint tenancy is
abolished or the presumption of a joint tenancy is abolished or

See Appendix for Reporter’s Notes, Court Citatlons, and'cross References
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Ch. 4 TRUSTEE § 105

survivorship as between joint tenants is abolished, these statutes
do not apply to trustees.

The rule stated in this Section is applicable where a corpora-
tion and an individual are co-trustees. If the individual trustee
dies, the corporation becomes sole trustee.

b. On the question whether a new trustee will be appointed
to take the place of the deceased trustee, see § 108, Comment b.

§ 104. Death Intestate of Sole Trustee

Upon the death intestate of a sole trustee, the title to
the trust property passes subject fo the trust, if realty,
to his heir, and, if personalty, to his personal representa-
tive, unless it is otherwise provided by the terms of the
trust or by statute.

Comment:

a. The common-law rule. Although the title to the trust
property passes to the heir or administrator, he is not permitted
to administer the trust unless by the terms of the trust he is so

authorized. If he is not so authorized, a new trustee will be ap-

pointed. See § 108.

b. BStatutory provisions. In many States it is provided by
statute that on the death of a sole trustee the title to the trust
property shall vest in a court or shall be suspended until a new
trustee is appointed by the court,

§ 105. Death Testate of Sole Trustee

Upon the death of a sole trustee who has devised or be-
queathed the trust property, the title to the trust prop-
erty passes subject to the trust to the devisee or legatee,
unless it is otherwise provided by the terms of the trust
or by statute.

Comment:

a. The common-law rule. Although the title to the trust
property passes to'the devisee or legatee, he is not permitted to
administer the trust unless by the terms of the trust he is so au-
thorized. If he is not so authorized, a new trustee will be appoint-
ed. See § 108.

See Appendix for Reporter’s Notes, Court Citations, and Cross References
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§ 103.1 829

two trustees as tenants in common; but in that case there are in
reality two trusts, each trustee holding an undivided interest in trust.
Thus in Livermore v. Livermore® a testator left his estate to his four
children in equal shares to be held by each of them during his life in
trust to receive the income for his own use for life, and after his
death the share of each child was to go to his issue. He gave the
children a power of sale. The court said that the children were ten-
ants in common, each holdihg an undivided quarter in trust for him-
self and his issue, and held that all the trustees together could make
an effective conveyance of any part of the property.

In several states it is provided by statute that on the death, renun-
ciation or discharge of one of several co-trustees, the trust survives
to the others.*

The question whether on the death of one of several trustees a
new trustee will be appointed to fill the vacancy is considered else-
where.’

THE TRUSTEE

§ 103.1. Where a corporation and an individual are co-trustees.
An interesting question arises where property is conveyed inter
vivos or by will to a corporation and an individual as joint trustees.
At common law it was said that a corporation and an individual or
two corporations could not hold property as joint tenants but only
as tenants in common.’ The notion was that since the corporation
might have a life of unlimited duration there never could be surviv-
orship in favor of the individual. This is not true, however, since the
life of the corporation may be limited in duration or it may dissolve.

3231 Mass. 293, 121 N.E. 27 (1918).

Compare Boston Franklinite Co. v.
Condit, 19 N.J. Eq. 394 (1869).

4 Alabama: Code 1940, tit. 58, § 73.

California: Civil Code, § 2288,

Idaho: Code 1947, § 68-102.

Maine: Rev. Stat. 1964, tit. 33, § 160.

Michigan: Stat. Ann, § 27.3178
(302).

Montana: Rev. Codes 1947, § 86-607.

North Dakota: Cent. Code, § 59-02-
21.

Ohio: Rev. Code, § 219.27.

South Dakota: Code 1939, § 59.0219.

Compare Ore. R.S., § 93.190.

5See § 108.1.

As to the right of surviving trustees
to exercise powers conferred upon the
original trustees, see § 195.

§ 103.1. 1 Co. Lit. 190a; 2 Saunders
716 (Williams ed. 1871).

See De Witt v. San Francisco, 2 Cal.
289 (1852); Moore Lumber Co., Inc. v.
Behrman, 144 Misc. 291, 259 N.Y.
Supp. 248 (1932), noted in 32 Colum.
L. Rev. 749; Telfair v. Howe, 3 Rich.
Eq. 235, 55 Am. Dec. 637 (S.C. 1851).

See Bank of America National Trust
& Savings Association v. Long Beach
Federal -Savings & Loan Association,
141 Cal. App. 2d 618, 297 P.2d 443
(1956), holding that there may be a
joint tenancy of the beneficial interest
although some of the joint tenants are
charitable corporations.

But compare American Bible Society
v. Mortgage Guarantee Co., 217 Cal. 9,
17 P.2d 105 (1932).
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830 SCOTT ON TRUSTS §.104

At any rate, it was formerly held in England that since an individual
and a corporation could not hold as joint tenants, and since trustees
hold as joint tenants, an individual and a corporation could not be
made co-trustees.? By an English statute enacted in 1899 it was
provided that bodies corporate might hold as joint tenants with indi-
viduals.® After the enactment of this statute the English court held
that where a person had power on the death of one of two trustees
to appoint a successor trustee, he might name a corporate trustee to
act as co-trustee with the survivor.* All this ancient and technical
learning has been generally ignored in the United States; and there
is no question that the not uncommon practicg¢ of naming a trust
company and an indiyidual as co-trustees is perfectly valid.° The
two trustees can act as joint trustees as long as each of them is in
existence and has not for any reason ceased to be trustee; and when
the individual dies the corporation.becomes sole trustee, and can
continue to act as sole trustee unless it is otherwise provided by the
terms of the trust.

§ 104. Death intestate of sole trustee. At common law the
rules governing the descent and distribution of property on the
death of the owner were applied to property held in trust. If a sole
trustee died, real property held by him in trust passed to his heir and
personal property to his personal representatives.' Neither the heir
nor the personal representatives, however, .were authorized to ad-
minister the trust, unlgss it was otherwise provided by the terms of
the trust.? They took the legal title to the property and held it not as
express trustees but as constructive trustees. The court would ap-
point a new trustee and would compel a conveyance of the property
by the heir or personal representatives to the trustee so named. All
this was the result of the separate administration of law and equity.

2 Law Guarantee & Trust Society v.
Bank of England, 24 Q.B.D. 406
(1890). .

3 Bodies Corporate (Joint Tenancy)
Act, 1899, 62 & 63 Vict,, c. 20.

4 In re Thompson’s Settlement Trusts,
[1905] 1 Ch. 229.

5 See Hofheimer v. Seaboard Citizens
National Bank, 154 Va. 392, 896, 153
S.E. 656 (1931), cert. denied, 283 U.S.
855 (1931).

See 1 U. Chi. L. Rev. 629 (1934).

In Matter of Connolly, 158 Misc. 93,

285 N.Y. Supp. 126 (1935), where a
testator named as co-trustees a trust
company and his widow who was life
beneficiary, the court held that it would
not permit the corporate trustee to re-
sign without the appointment of a new
co-trustee. See § 108.1.

§ 104, 1See In re Crunden and
Meux’s Contract, [1909] 1 Ch. 690.

2 Mortimer v. Ireland, 11 Jur. 721
(1847); In re Ingleby, 13 L.R. Ir. 326
(1883).
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PRropPERTY INTEREST—QUALIFICATION § 145
the benefits that the testator desired to give the beneficiaries
could not be given them otherwise.™

The attitude of the common law courts toward deeds to
trustees was probably influenced by the exception for the
conveyance of equitable fees. Equitable estates in fee were
allowed to be transferred by deed without use of formal
words.”™ Hence an equitable fee might be vested in beneficia-
ries without the use of the word “heirs.” Since the principal
trust estate, the equitable or beneficial interests, could pass
at common law without formality, it would seem logical to
hold that the secondary trust estate, the representative or
bare legal estate, even though a fee, could also pass without-
the use of “heirs.” The equitable fee could, so to speak, carry
the legal fee along with it because of its greater importance.

As previously stated, the estate or interest of the trustee
may be of any type or size. It may, for example, be a
contingent right or defeasible or subject to a condition,” or it
may consist of a fractional or undivided interest in property.*
§ 145 Character of the trustee’s holding—dJoint
tenancy

Individual Trustees as Joint Tenants

It is advantageous that co-trustees hold as joint tenants
because of the nature of their powers and duties and the ad-
vantages of survivorship. As will be shown later,' trustees of
a private trust are usually required to act unanimously. For
purposes of administration they are regarded as a unit. This

not apt for that purpose. If the 277, 1881 WL 5899 (1881); Foster

language conveys to the trustee and
his heirs forever, while the trust
requires a more limited estate ei-
ther in quantity or duration, only
the latter will vest.”

®Fisher v. Fisher, 41 N.J. Eq.
16, 2 A. 608 (Ch. 1886); Blount v.
Walker, 31 S.C. 13, 9 S.E. 804
(1889).

" Pringham’s Trusts [1904], 2
Ch. 487; Holmes v. Holmes, 86 N.C.
205, 1882 WL 2756 (1882); Fulbright
v. Yoder, 113 N.C. 456, 18 S.E. 713
(1893); Bratton v. Massey, 15 S.C.

v. Glover, 46 S.C. 522, 24 S.E. 370
(1896); Hayward v. Ormsbee, 11
Wis. 3, 1860 WL 4568 (1860).

Contra: Nelson v. Davis, 35
Ind. 474, 1871 WL 5263 (1871);
McElroy v. McElroy, 113 Mass. 509,
1873 WL 9148 (1873).

®own of Franklin v. Gillespie,
157 Tenn. 78, 6 S.W.2d 323 (1928).

*IRestatement Third, Trusts
§ 40 (2003).

[Section 145]
See § 554, post.

51
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§ 145

BogerT TrUsTS AND EsTaTES

result fits in very well with the theory of joint tenancy that,
for certain purposes at least, there is a group or unitary
holding.? It is almost universal, therefore, to construe grants
to trustees as creating a joint tenancy between them, if a
contrary intent is not otherwise expressed.®

The joint tenancy of trustees is not like the ordinary joint

2See generally Restatement
Third, Trusts § 34, cmt. d (2003)
(also stating that if one co-trustee
resigns or dies, the remaining co-
trustees may act without appoint-
ment of a successor); Unif. Trust
Code §§ 703, 704 and comments
(same).

As to the features of joint
tenancy, see American Law of
Property §§ 6.1 to 6.4.

Where a testamentary trust
created by a resident of New Jersey
and administered in New Jersey
named four trustees, one a trust
company in New Jersey and three
individuals who were residents of
Pennsylvania, the latter were not
subject to a personal property tax
in Pennsylvania on three-fourths of
the value of the trust intangibles.
The trust was a unit and had a
situs in New Jersey. In re Dorrance’s
Will, 333 Pa. 162, 3 A.2d 682, 127
A.L.R. 366 (1939). Cf. Greenough v.
Tax Assessors of City of Newport,
331 U.S. 486, 67 S. Ct. 1400, 91 L.
Ed. 1621, 172 A.L.R. 329 (1947)
rehearing denied 332 U.S. 784
(trust property subject to tax on
basis of one trustee’s proportionate
interest in the trust’s intangibles
having a situs in another state.)

When two or more persons

“are named as trustees in a trust
instrument and one of them fails or
ceases to be trustee for any reason,
the remaining trustee may continue
to act alone, even when the instru-
ment authorizes the naming of a
successor trustee, unless the instru-

52

ment requires that the vacancy be
filled. Rubinson v. Rubinson, 250
IlII. App. 3d 206, 190 Ill. Dec. 10,
620 N.E.2d 1271 (1st Dist. 1993).

Parsons v. Boyd, 20 Ala. 112,
1852 WL 270 (1852); Webster v.
Vandeventer, 72 Mass. 428, 6 Gray
428, 1856 WL 5698 (1856); Gray v.
Lynch, 8 Gill 403, 1849 WL 3217
(Md. 1849); Jackson ex dem. Erwin
v. Moore, 6 Cow. 706, 1827 WL
2295 (N.Y. Sup 1827).

Where three trustees held
the trust property as joint tenants
each did not own a pro rata share
of stock held in the names of the
trustees. Nor could constructive
ownership be attributed to the
trustees individually for federal
income tax purposes. Rothenberg v.
U.S., 233 F. Supp. 864, 64-2 U.S.
Tax Cas. (CCH) P 9753, 14 A.F.T.
R.2d 5759 (D. Kan. 1964), judgment
aff'd, 350 F.2d 319, 65-2 U.S. Tax
Cas. (CCH) P 9663, 16 A.F.T.R.2d
5591 (10th Cir. 1965).

Two persons decreed to be
constructive trustees are joint ten-
ants, so that the successors of one
who died are not necessary parties
to an action to compel the transfer
of the property. Pierce v. Smith, 253
Mich. 45, 234 N.W. 162 (1931).

While joint tenancy has gen-
erally been abolished in Washing-
ton, an exception is made of prop-
erty conveyed to trustees. Wash.
Rev. Code § 64.28.020(1). And see
statutes cited in n. 51.

See also Colo. Rev. Stat. Ann.
§ 38-31-101(3).
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PrOPERTY INTEREST—QUALIFICATION § 145

tenancy of persons who hold property for their own benefit.
The latter owners may partition and each may sell his inter-
est and change the relationship into a tenancy in common.*
In the ordinary case, however, trustees have no power to
partition the trust property and sever the trust® by a convey-
ance or other action. Their powers are confined to joining
Withstheir cotrustees in conveying the whole estate or a part
of it.

The power which a settlor has to mold the trust to his in-
dividual taste no doubt enables him to vest an estate in
trustees as tenants in common,’ or to change their usual
rights and powers as joint tenants.®

The settlor can provide for successors to the original trust-
ees,’ but upon assuming office a successor named by the set-
tlor normally holds the trust property in joint tenancy with
the other trustees."

To make the trustees tenants in common and not joint
tenants would be to abolish survivorship among them and
thus indirectly provide for successorship. While ordinarily
this would be undesirable, there seems to be no reason why
a settlor may not do so. Tt is probable also that a settlor
could give each of several trustees a power to partition the
trust, either by direct action or by conveyance of a share in

the property to a successor trustee. Such provisions,
however, would be unusual.

Corporation as Joint Tenant

The common law theory was that a corporation could not
be a joint tenant because it customarily had perpetual life.
Hence there could generally be no survivorship in another
with whom the corporation was joined."" This disability of

‘American Law of Property generally Restatement Third, Trusts

§6.20. § 34 and comments.
SBaldwin v. Humphrey, 44 YSee generally Restatement
N.Y. 609, 1871 WL 9644 (1871). Third, Trusts § 34, cmt. d and Re-
%See § 1002, post. Porteﬁ’iNotg@OO& ] -
7 aw Guaranty Soc. v. Ban
Cal. 595, al‘g;ie{;;'l 4SAx°1}’f‘{§$}lzfe’ 49 of England, 24 QBDiv. 406.
8See § 542, post. Herbert T. Tiffany and Basil

0 Jones, The Law of Real Property
Unif. Trust Code § 704; see § 423 (3rd ed.).

53
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. § 145 BogEerT TRUsTS AND EsTATES
the corporation has been abolished in England by statute.”
In the United States, where a trust company or bank is made
co-trustee with an individual, it is usual to provide in the
trust instrument for survivorship in the corporate trustee. If
such a provision is not made, and the ancient law with
regard to the inability of corporations to act as joint tenants
is deemed to be still in force,” the corporate and private
trustees will be tenants in common. Upon the death of the
natural person, in the absence of statute, title to a half inter-
est will pass to the representatives of the deceased trustee.
A progressive court might well hold that the ancient disabil-
ity of the corporation to be a joint tenant was dependent on
reasons that are no longer important in modern society, and
that a corporation may be a joint tenant as a trustee."

Statutes on Joint Tenancy and Trustees

Many states’ joint tenancy statutes either abolish it
entirely, or exclude from it the feature of survivorship, or
create a presumption against joint tenancy and in favor of
tenancy in common. Under the more modern rule the
statutes provide that a joint tenancy is created by a transfer
to trustees.™

In a number of states the statutes regarding successor

Bodies Corporate Act, 62 &
63 Vic. c. 20.
And see In re Thompson’s
Settlement Trusts [1905], 1 Ch.
229,

¥See De Witt v. City of San
Francisco, 2 Cal. 289, 1852 WL 566
(1852); Moore Lumber Co. v.
Behrman, 144 Misc. 291, 259 N.Y.S.
248 (Mun. Ct. 1932); Telfair v.
Howe, 3 Rich.Eq. (5.C.) 235 (1851).
A corporation can be a joint
tenant with an individual, even
though the doctrine of survivorship
does not fully apply. Bank of
America Nat. Trust & Sav. Ass'n v.
Long Beach Federal Sav. & Loan
Ass'n, 141 Cal. App. 2d 618, 297
P.2d 443 (2d Dist. 1956).
An individual and a trust
company were named as co-trustees
of testamentary trusts. No provi-

54

sion was made in the will in the
event the individual trustee died or
resigned during the existence of the
trusts. The court held that where
by law a trust company was capable
of holding trust property in the
same manner as a legally qualified
individual, the trust company be-
came sole trustee by right of survi-
vorship upon the death of the indi-
vidual trustee. Bank of Delaware v,
Bancroft, 269 A.2d 254 (Del. Ch.
1970), citing text, § 145.

®Alaska Stat. §34.15.110;
Ariz. Rev. Stat. Ann. § 33-431; Cal.
Civ. Code § 683; Colo. Rev. Stat.
Ann. § 38-31-101; Del. Code Ann.
tit. 25, § 701; D.C. Code § 42-516;
Haw. Rev. Stat. Ann. § 509-1; Idaho
Code § 55-508; 765 Ill. Comp. Stat.
Ann. 1005/2; Ind. Code § 32-17-2-1;
Iowa Code Ann. § 557.15; Ky. Rev.
Stat. Ann. § 381.130; Me. Rev. Stat.
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PRrROPERTY INTEREST—QUALIFICATION § 146

trustees expressly provide for survivorship among multiple
trustees.'

In a number of states following the New York statutory
system of trusts, statutes provide that the trustee of an
express trust takes the whole estate, and the beneficiaries
take no estate or interest.” The construction of these statutes

will be discussed in considering the nature of the interest of
the beneficiary."

§ 146 Trustee’s interest—Creditors—Dower and
curtesy

The trustee’s interest is a bare legal interest, not entitling
him to any benefit or profit from the trust property. This
interest cannot be taken for the benefit of his creditors. The
beneficial equitable interest is in the beneficiary and the
creditors of the trustee cannot attach or garnish that
interest.’ On the death of the trustee the trust assets do not

Ann. tit. 33, § 160; Mass. Gen. Laws
Ann. ch. 184, § 7; Mich. Comp. Laws
§ 554.45 (real property); Minn. Stat.
Ann. § 500.19(2); Miss. Code Ann.
§ 89-1-7 (presumption in favor of
tenancy in common excludes de-
vises or conveyances in trust); Mo.
Rev. Stat. Ann. § 442.450; Mont.
Rev. Code Ann. § 70-1-307; Nev.
Rev. Stat. Ann. §§ 111.060, 111.065;
N.J. Stat. Ann. 3B:11-3; N.Y. Est.
Powers & Trusts Law § 6-2.2; N.C.
Gen. Stat. Ann. § 28A-13-5; Or.
Rev. Stat. Ann. §§ 93.190, 93.200;
S.D. Codified Laws § 43-2-12; Va.
Code Ann. § 55-21 (treats a joint
tenant as a tenant in common, does
“not apply to any estate which joint
tenants have as executors or trust-
ees, nor to an estate conveyed or
devised to persons in their own
right when it manifestly appears
from the tenor of the instrument
that it was intended the part of the
one dying should then belong to
others”); Wash. Rev. Code § 64.020;
W.Va. Code § 36-1-20.

%760 Il. Comp. Stat. Ann.
5/13; N.J. Stat. Ann. 3B:14-1; Wis.
Stat. Ann. § 701.17,

And see § 6(b) of the Uniform
Trustees’ Powers Act, as follows:

(b) If 2 or more trustees are ap-
pointed to perform a trust, and if
any of them is unable or refuses to
accept the appointment, or, having
accepted, ceases to be a trustee, the
surviving or remaining trustees
shall perform the trust and succeed
to all the powers, duties, and discre-
tionary authority given to the trust-
ees jointly.

"For adoptions of this Act, see
§ 551, post.

"Mich. Comp. Laws Ann.
§ 555.16; Mont. Rev. Code Ann.
§ 72-36-206; N.Y. Estate Powers &
Trusts Law § 7-2.1; S.D. Codified
Laws § 43-10-14; Wis. Stat. Ann.
§ 701.05.

®See § 184, post.
[Section 146]
'Equitable Trust Co. of New

b5
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