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If this opinion indicates that it is “FOR PUBLICATION,” it is subject to 
revision until final publication in the Michigan Appeals Reports. 
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 Defendant-Appellee/Cross-Appellant. 
 

 

 
Before:  CAVANAGH, P.J., and GARRETT and YATES, JJ. 
 
YATES, J. 

 Nothing in life is perfectly predictable, even when the Michigan no-fault act is involved.  
The passage of decades has revealed holes in what was intended to be a comprehensive scheme to 
simplify automobile insurance and expedite the payment of benefits to victims injured in motor-
vehicle collisions.  This case reveals yet another hole in the no-fault act that the courts must fill.  
Plaintiff’s son, Justin Childers, was severely injured in a 2011 automobile accident and received 
no-fault personal protection insurance (PIP) benefits from plaintiff’s insurer, which was the first-
priority insurer.  But when that insurer was declared insolvent, plaintiff filed this action against 
defendant, Progressive Marathon Insurance Company (Progressive), as the next-highest-priority 
insurer because Progressive insured a relative of the driver of the vehicle involved in the accident.  
Michigan Property & Casualty Guaranty Association (MPCGA), which had assumed liability for 
payment of no-fault benefits after the highest-priority insurer was declared insolvent, intervened 
in the action and agreed that Progressive was primarily liable for the payment of no-fault benefits.  
But Progressive responded that the complaints were untimely filed and Progressive was not in the 
line of priority insurers.  On cross-motions for summary disposition, the trial court denied relief to 
plaintiff and MPCGA and granted summary disposition to Progressive on the basis that the driver 
of the relevant vehicle was uninsured.  Plaintiff and MPCGA then appealed, and Progressive filed 
a cross-appeal, arguing that the complaints of plaintiff and MPCGA were barred by the one-year 
statute of limitations in MCL 500.3145(1).  We conclude that the complaints were timely filed and 
the driver of the vehicle was an insured person under Progressive’s policy.  Therefore, we reverse 
and remand for entry of orders granting summary disposition in favor of plaintiff and MPCGA. 

I.  FACTUAL BACKGROUND 

 On August 6, 2011, Justin Childers was severely injured in a motor-vehicle accident while 
riding as a passenger.  Shaina Groulx owned and was driving the vehicle in which Justin was riding 
when the collision occurred.  Everybody agrees that Shaina’s vehicle was uninsured at the time of 
the accident, which caused injuries to Justin’s head and spine that rendered him quadriplegic.  As 
a result of his injuries, Justin was declared legally incompetent and plaintiff, Susan Childers, was 
appointed as his conservator. 

 At first, Justin received no-fault PIP benefits from American Fellowship Mutual Insurance 
Company (American Fellowship) under an automobile policy issued to plaintiff that extended 
coverage to Justin as a resident relative of plaintiff’s household.  But on June 12, 2013, American 
Fellowship was declared insolvent and MPCGA assumed responsibility for its obligations, giving 
MPCGA a “covered claim” under Michigan’s property and casualty guaranty association act, MCL 
500.7901 et seq.  Because MPCGA is a last-resort insurer, it investigated whether there were any 
other potential insurers liable for no-fault benefits for Justin’s care.  Progressive was identified as 
a potential responsible insurer under a policy it issued to Shaina’s brother, Matthew, for a vehicle 
he owned.  Progressive was informed of Justin’s claim in September 2013, and it denied the claim 
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in October 2013.  In its denial letter, Progressive relied upon a policy exclusion that made Shaina 
ineligible for PIP benefits under the circumstances of the accident. 

 Plaintiff and MPCGA filed this action, seeking to hold Progressive responsible for Justin’s 
PIP benefits.  They asserted that Shaina, as the driver of the vehicle involved in the accident that 
injured Justin, was an insured under the no-fault policy that Progressive issued to Matthew for a 
vehicle he owned.  That policy defined an “eligible insured person,”1 in part, as “you or any relative 
who sustains accidental bodily injury in an accident involving a motor vehicle.”  At the time of the 
accident in August 2011, Shaina had been living with Matthew since October 2010, and she had 
no other residence.  She had changed her address to receive mail at Matthew’s apartment.  Shaina 
testified at her deposition that she sustained injuries in the accident, including bruises, fractured 
ribs, and a sprained ankle.  All parties filed cross-motions for summary disposition.  Moving under 
MCR 2.116(C)(10) (no genuine issue of material fact), plaintiff and MPCGA argued that Shaina 
was an insured person under Matthew’s policy, which warranted holding Progressive liable for no-
fault coverage under MCL 500.3114(4)(b).  Progressive sought summary disposition under MCR 
2.116(C)(7) (statute of limitations) and (10).  Progressive not only denied that Shaina qualified as 
an insured person under its policy issued to Matthew, but also insisted that the claims of plaintiff 
and MPCGA were barred by the one-year statute of limitations in MCL 500.3145(1). 

 For purposes of their competing motions for summary disposition, the parties agreed to the 
following stipulated facts: 

 1.  Justin S. Childers was severely injured in a motor vehicle accident on 
August 6, 2011.  As a result of his injuries, including quadriplegia, he has incurred, 
and continues to incur, expenses for his care.   

 2.  The motor vehicle in which Childers was a passenger when the accident 
occurred, a 1988 Oldsmobile, was owned, registered and operated by Shaina Lee 
Groulx, only.  Shaina Lee Groulx did not possess any valid automobile insurance 
policy in her name at the time of the accident.  Her 1988 Oldsmobile was itself 
uninsured at the time of the accident. 

 3.  At the time of the subject automobile accident, Justin S. Childers did not 
own a motor vehicle, but he and his mother, Susan Childers, were domiciled in the 
same household.  Since Susan Childers was at that time a named insured on a valid 
no-fault automobile insurance policy issued by American Fellowship Mutual 
Insurance Company, Justin S. Childers was entitled to receive whatever personal 
protection insurance (“PIP”) benefits to which he was entitled from American 
Fellowship. 

 
                                                 
1 Some opinions of this Court at times use the phrase “contractual insured.”  Because the relevant 
inquiry in this case is whether Shaina is an “insured person” as defined by the Progressive policy, 
we use that terminology. 
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 4.  For a period of time PIP benefits were paid to and for the benefit of Justin 
S. Childers by American Fellowship. 

 5.  On October 29, 2012, a Rehabilitation Order was entered in the Ingham 
County Circuit Court placing American Fellowship Mutual Insurance Company 
into rehabilitation under MCL 500.8112.  During this time American Fellowship 
continued to pay certain PIP benefits to or on behalf of Justin Childers. 

 6.  On or about June 12, 2013, American Fellowship was declared insolvent 
by Order of the Ingham County Circuit Court, within the meaning of the property 
and casualty guaranty association act, MCL 500.7901, et seq. 

 7.  Pursuant to its statutory duties under MCL 500.7901, et seq., and subject 
to any rights and limitations set forth in the act, the Intervening Plaintiff, Michigan 
Property and Casualty Guaranty Association” [sic] (hereinafter, “MPCGA”) 
became responsible for the insolvent insurer’s obligations that qualify as “covered 
claims” within the meaning of MCL 500.7925.  Justin S. Childers’ claim for PIP 
benefits against American Fellowship qualifies as a “covered claim” under MCL 
500.7925.   

 8.  After assuming responsibility for American Fellowship’s “covered 
claims,” the MPCGA investigated whether PIP benefits were recoverable by 
claimant Justin S. Childers from any other insurance policy since, under the 
governing statute, (a) Childers is required to exhaust all coverage provided under 
any other insurance policy, (b) any such benefits recoverable by Childers would be 
a credit against the “covered claim” payable by the MPCGA, and (c) to the extent 
of any benefit payments actually made by the MPCGA, Childers is deemed to have 
assigned to the MPCGA any rights he may have against any other insurer for 
payment of the “covered claim.”  MCL 500.7931(3); MCL 500.7935(2). 

 9.  On or about September 24, 2013, Defendant, Progressive Marathon 
Insurance Company (hereinafter, “PMIC”), for the first time received notification 
of the injuries suffered by Justin S. Childers on August 6, 2011. 

 10.  On November 22, 2013, this lawsuit was initiated on behalf of Justin S. 
Childers and his conservator, Susan Childers, against Defendant PMIC. 

 11.  Defendant PMIC had issued an auto insurance policy to one Matthew 
M. Groulx, Policy Number 18940781-7 (a true and complete copy of which is 
attached hereto), which policy was in effect at the time of the subject accident on 
August 6, 2011.  The only “Named Insured” on the policy is Matthew M. Groulx, 
and the only motor vehicle identified on the policy, a 2002 Buick Century, was not 
in any way involved in the Childers accident of August 6, 2011.  The name of 
Shaina Lee Groulx does not appear in the policy issued to Matthew M. Groulx. 

 12.  Matthew M. Groulx is the brother of Shaina Lee Groulx.  Some months 
prior to the subject accident, Shaina Lee Groulx had begun staying with her brother 
in his apartment in Bloomfield Hills, Michigan, intending to remain there 
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temporarily until she could move into an apartment of her own, although she was 
still staying at the apartment on the date of the accident, August 6, 2011.  Whether 
Matthew M. Groulx and Shaina Lee Groulx were domiciled in the same household 
is not a stipulated fact but is a disputed point.  Additionally, whether Shaina Lee 
Groulx was injured in the motor vehicle accident of August 6, 2011 is not a 
stipulated fact, but is a disputed point.  For purposes of the issues presented in the 
parties’ cross-motions for summary disposition, only, the parties will assume that 
Matthew M. Groulx and Shaina Lee Groulx were domiciled in the same household 
at the time of the subject accident and that Shaina Lee Groulx was injured in the 
accident. 

 Addressing the motions, the trial court disagreed with Progressive’s statute-of-limitations 
defense, but agreed that Shaina was not an insured person under the terms of the Progressive policy 
issued to Matthew.  Therefore, the trial court denied summary disposition to plaintiff and MPCGA 
and granted summary disposition under MCR 2.116(C)(10) to Progressive on the basis that Shaina 
was not an insured person under its policy.  These appeals followed. 

II.  LEGAL ANALYSIS 

 The competing parties have presented a host of issues on appeal.  First, Progressive argues 
in its cross-appeal of the denial of relief under MCR 2.116(C)(7) that the claims of plaintiff and 
MPCGA are time-barred under the statute of limitations set forth in MCL 500.3145(1).  We review 
de novo the legal question of whether a claim is barred by a statute of limitations.  Citizens Ins Co 
of America v Univ Physician Group, 319 Mich App 642, 647; 902 NW2d 896 (2017).  “Pursuant 
to MCR 2.116(C)(7), a party may be entitled to summary disposition if a statute of limitations bars 
the claim.”  Id. at 648.  “ ‘Which statute of limitations applied, whether the limitations period was 
tolled, and when the limitations period ended are questions of law.’ ”  Id. at 647-648.  “In deciding 
a motion under MCR 2.116(C)(7), the court considers all documentary evidence submitted by the 
parties in the light most favorable to the nonmoving party.”  Id. at 648.  “If the pleadings or other 
documentary evidence reveal no genuine issues of material fact, the court must decide as a matter 
of law whether the claim is statutorily barred.”  Holmes v Mich Capital Med Ctr, 242 Mich App 
703, 706; 620 NW2d 319 (2000).  We review de novo all questions of statutory interpretation.  
Citizens Ins Co, 319 Mich App at 648.  “The primary goal of statutory interpretation is to give 
effect to the Legislature’s intent[.]”  Id. 

Because we conclude that plaintiff and MPCGA timely filed their complaints, we must 
next turn to their arguments that the trial court erred when it awarded summary disposition under 
MCR 2.116(C)(10) to Progressive based upon the conclusion that Shaina was not an insured person 
under the no-fault policy that Progressive issued to Matthew.  “We review de novo a trial court’s 
decision on a motion for summary disposition.”  El-Khalil v Oakwood Healthcare, Inc, 504 Mich 
152, 159; 934 NW2d 665 (2019).  A summary disposition motion under MCR 2.116(C)(10) “tests 
the factual sufficiency of a claim.”  Id. at 160.  “A motion under MCR 2.116(C)(10) may only be 
granted when there is no genuine issue of material fact.”  Id.  “ ‘A genuine issue of material fact 
exists when the record leaves open an issue upon which reasonable minds might differ.’ ”  Id.  The 
court must consider the pleadings, affidavits, depositions, admissions, and any other documentary 
evidence submitted by the parties, and must view that evidence in the light most favorable to the 
nonmoving party.  MCR 2.116(G)(5); Maiden v Rozwood, 461 Mich 109, 119-120; 597 NW2d 
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817 (1999).  Like matters of statutory interpretation, the interpretation of an insurance contract is 
a question of law that is reviewed de novo.  Meemic Ins Co v Jones, ___Mich ___, ___; ___ NW2d 
____ (2022) (Docket No. 161865), slip op at 10.  With these principles in mind, we shall address 
the statute-of-limitations issues first, and then we shall consider the issues raised by the competing 
motions for summary disposition under MCR 2.116(C)(10). 

A.  STATUTE OF LIMITATIONS  

 Progressive moved for summary disposition under MCR 2.116(C)(7), contending that the 
complaints filed by plaintiff and MPCGA should have been dismissed because they were untimely 
filed pursuant to the one-year statute of limitations prescribed by MCL 500.3145(1) of the no-fault 
act.  As a threshold matter, plaintiff and MPCGA insist that Progressive did not timely assert this 
defense, so Progressive is barred from relying upon it by dint of the “mend-the-hold” doctrine.  
We agree with the trial court and conclude that the doctrine is not applicable here, so Progressive 
may properly rely upon a statute-of-limitations defense.  Nonetheless, we also agree with the trial 
court that the complaints of plaintiff and MPCGA were timely filed and, therefore, not time-barred 
by MCL 500.3145(1). 

1.  “MEND-THE-HOLD” DOCTRINE 

 As an initial matter, we must consider whether Progressive’s statute-of-limitations defense 
is barred by the “mend-the-hold” doctrine.  In response to Progressive’s argument that the claims 
of plaintiff and MPCGA were untimely under the one-year statute of limitations set forth in MCL 
500.3145(1), plaintiff and MPCGA contend that Progressive was estopped from raising the statute-
of-limitations defense by the “mend-the-hold” doctrine because Progressive did not identify that 
defense as a basis for rejecting plaintiff’s claim in its October 2013 denial letter.  We disagree. 

 The “mend-the-hold” doctrine is an old concept, so we must repair to venerable precedent 
to explain how it operates.  “ ‘Where a party gives a reason for his conduct and decision touching 
anything involved in a controversy, he cannot, after litigation has begun, change his ground, and 
put his conduct upon another and a different consideration.  He is not permitted thus to mend his 
hold.  He is estopped from doing it by a settled principle of law.’ ”  CE Tackels, Inc v Fantin, 341 
Mich 119, 124; 67 NW2d 71 (1954), quoting Ohio & Mississippi Railway Co v McCarthy, 96 US 
258, 267, 268; 24 L Ed 693; 6 Otto 258 (1877).  In 1926, our Supreme Court stated in the insurance 
context that: 

it must be accepted as the settled law of this State, that, when a loss 
under an insurance policy has occurred and payment refused for 
reasons stated good faith requires that the company shall fully 
apprise the insured of all of the defenses it intends to rely upon, and 
its failure to do so is, in legal effect, a waiver, and estops it from 
maintaining any defenses to an action on the policy other than those 
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of which it has thus given notice.  [Smith v Grange Mut Fire Ins Co 
of Mich, 234 Mich 119, 122-123; 208 NW 145 (1926).]2 

Much more recently, we stated that “[t]he doctrine is essentially an equitable theory of estoppel 
designed to prevent a party from changing positions after litigation has commenced.”  Hahn v 
Geico Indemnity Co, unpublished per curiam opinion of the Court of Appeals, issued June 12, 
2018 (Docket No. 336583), pp 7-8.3  In other words, the “mend-the-hold” doctrine appears to be 
an amalgamation of what we today consider waiver and estoppel.   

But as with most legal concepts, there are some exceptions to the doctrine.  For instance, 
it does not operate to “protect the insured against risks that were not included in the policy . . . .”  
Kirschner v Process Design Assoc, Inc, 459 Mich 587, 594; 592 NW2d 707 (1999).  And while it 
has been applied to no-fault insurance policies, see Gividen v Bristol West Ins Co, 305 Mich App 
639, 646-647; 854 NW2d 200 (2014), the doctrine’s applicability is limited to only those defenses 
that are based upon the terms of the policy.  Ruddock v Detroit Life Ins Co, 209 Mich 638, 652-
655; 177 NW 242 (1920).  In other words, the purpose of the doctrine is to prevent an insurance 
company from misleading an insured about the reasons for denying coverage under the terms of a 
policy.  In those circumstances, the insurer is estopped from advancing new theories for denying 
coverage under the policy’s provisions, particularly considering that the insurer is expected to be 
more intimately aware of the policy’s terms.   

Here, plaintiff and MPCGA cannot contend that Progressive misled them.  Additionally, 
Progressive’s statute-of-limitations defense is not predicated upon the terms of the policy.  Instead, 
Progressive’s argument relies upon statutes, and our Supreme Court has instructed courts not to 
employ equitable doctrines when they intersect and conflict with the edicts of our Legislature.  See 
Trentadue v Buckler Lawn Sprinkler, 479 Mich 378, 406-407; 738 NW2d 664 (2007).4  In any 
event, considering the history of the “mend-the-hold” doctrine, it seems unwarranted to extend the 
doctrine beyond defenses that involve the terms of a policy.  Moreover, plaintiff and MPCGA were 
ultimately responsible for the timing of this action, even if that timing was eminently reasonable. 

 
                                                 
2 This Court recently discussed the Smith case in Bartlett Investments, Inc v Certain Underwriters 
at Lloyd’s London, 319 Mich App 54, 57-58; 899 NW2d 761 (2017). 
3 “Although MCR 7.215(C)(1) provides that unpublished opinions are not binding under the rule 
of stare decisis,” they may still be considered “for their instructive or persuasive value.”  Cox v 
Hartman, 322 Mich App 292, 307; 911 NW2d 219 (2017). 
4 Although we are not persuaded by Progressive’s statutory argument on the present question, we 
acknowledge our Supreme Court’s admonition that “if courts are free to cast aside a plain statute 
in the name of equity, even in such a tragic case as this, then immeasurable damage will be caused 
to the separation of powers mandated by our Constitution.”  Trentadue, 479 Mich at 406-407.  
“Statutes lose their meaning if an aggrieved party need only convince a willing judge to rewrite 
the statute under the name of equity.”  Id. at 407 (quotation marks and citations omitted). 
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 Finally, we note that, under MCR 2.111(F)(3)(a), a statute of limitation is an affirmative 
defense that must be raised in a party’s responsive pleading.  The October 2013 denial letter was 
not issued during litigation.  In its responsive pleadings, Progressive properly raised its statute-of-
limitations defense.  Consequently, the trial court did not err by refusing to apply the “mend-the-
hold” doctrine, and thereby allowing Progressive to assert a statute-of-limitations defense. 

2.  APPLICABLE STATUTE OF LIMITATIONS 

 Having determined that Progressive may assert a statute-of-limitations defense pursuant to 
MCR 2.116(C)(7), we must turn to Progressive’s argument on cross-appeal that MCL 500.3145(1) 
applies and mandates dismissal of the complaints.  We disagree, concluding as the trial court did 
that the one-year limitations period in MCL 500.3145(1) does not apply. 

 At the time of the accident in 2011 and when this case was filed in 2013, MCL 500.3145(1) 
provided as follows:5  

 An action for recovery of personal protection insurance benefits payable 
under this chapter for accidental bodily injury may not be commenced later than 1 
year after the date of the accident causing the injury unless written notice of injury 
as provided herein has been given to the insurer within 1 year after the accident or 
unless the insurer has previously made a payment of personal protection insurance 
benefits for the injury.  If the notice has been given or a payment has been made, 
the action may be commenced at any time within 1 year after the most recent 
allowable expense, work loss or survivor’s loss has been incurred.  However, the 
claimant may not recover benefits for any portion of the loss incurred more than 1 
year before the date on which the action was commenced.  The notice of injury 
required by this subsection may be given to the insurer or any of its authorized 
agents by a person claiming to be entitled to benefits therefor, or by someone in his 
behalf.  The notice shall give the name and address of the claimant and indicate in 
ordinary language the name of the person injured and the time, place and nature of 
his injury. 

Plaintiff timely sought benefits from the first-priority insurer, American Fellowship.  But 
the uncommon issue presented here concerns which statute of limitations applies to supplemental 
proceedings to obtain PIP benefits after a first-priority insurer has been declared insolvent.  Indeed, 
this case differs from most cases because plaintiff and MPCGA are not seeking PIP benefits under 
the no-fault act; they are seeking credit for payments MPCGA made on behalf of a no-fault insurer, 
American Fellowship, which became insolvent. 

 MPCGA is not an insurance company.  It was created by, and operates under, the guaranty 
act, MCL 500.7901 et seq., Mathis v Auto-Owners Ins Co, ___ Mich App ___, ___; ___ NW2d 
___ (2021) (Docket No. 354824), slip op at 2, and MPCGA’s purpose “is to protect the public 
 
                                                 
5 “[C]ourts commonly apply the version of the no-fault act in effect at the time of the accident.”  
Andary v USAA Cas Ins Co, ___ Mich App ___, ___; ___ NW2d ___ (2022) (Docket No. 356487), 
slip op at 4. 
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against financial losses to either policyholders or claimants due to the insolvency of insurers.”  
Yetzke v Fausak, 194 Mich App 414, 418-419; 488 NW2d 222 (1992).  “The act accomplishes this 
purpose by imposing a statutory duty on the MPCGA to pay the obligations of insolvent insurers 
that constitute ‘covered claims’ as defined by MCL 500.7925.”  Id.  But “MPCGA is not obligated 
to pay benefits for all ‘covered claims[,]’ ” as MCL 500.7931(3) states that it “shall receive a credit 
against a covered claim if damages or benefits are recoverable by a claimant or insured under an 
insurance policy other than a policy of the insolvent insurer.”  Mathis, ___ Mich App at ___; slip 
op at 3.  In other words, MPCGA’s role “ ‘is that of an insurer of last resort,’ which an insured of 
an insolvent insurer can look to for coverage ‘only if there is no other insurance company to turn 
to for coverage.’ ”  Id.  Thus, it is not merely a reinsurer, and the guaranty act “is not designed for 
the purpose of the MPCGA to step into the shoes of insolvent insurers.” 6  Id. 

 Given the structure and purpose of MPCGA, we hold that the one-year limitations period 
in MCL 500.3145(1) does not govern because MPCGA is not generally subject to the no-fault act 
and has not brought this action directly under the no-fault act.  Instead, MPCGA’s right to proceed 
against Progressive flows from its authority to file a claim for reimbursement from another insurer 
in the chain of designated priority insurers.  For this reason, we agree with MPCGA that because 
there is no specified limitations period for covered claims, the default six-year limitations period 
prescribed by MCL 600.5813 for actions not subject to other limitations periods applies.  See Titan 
Ins Co v Farmers Ins Exch, 241 Mich App 258, 263; 615 NW2d 774 (2000). 

 To be sure, the one-year limitations period in MCL 500.3145(1) applies when one insurer 
seeks subrogation from another higher-priority insurer.  See Titan Ins Co v North Pointe Ins Co, 
270 Mich App 339, 343-344; 715 NW2d 324 (2006).  But MPCGA does not simply stand in the 
shoes of an insured.  Mathis, ___ Mich App at ___; slip op at 3.  Because the Legislature has seen 
fit to largely exempt MPCGA from the Insurance Code, MCL 500.7911(3), MPCGA is not subject 
to the one-year limitations period that applies to a party pursuing benefits under the no-fault act, 
including other insurers asserting rights to subrogation.  And because no such limitations period 
has been adopted for covered claims brought by MPCGA, it is appropriate to apply the default six-
year limitations period in MCL 600.5813 to such claims. 

 Furthermore, even if MPCGA’s claim against Progressive is governed by the one-year 
limitations period in MCL 500.3145(1), that claim could not have accrued until the highest-priority 
insurer was declared insolvent.  Until American Fellowship became insolvent, MPCGA did not 
have any claim against the next-priority insurer.  Under MCL 600.5827, unless otherwise expressly 
provided, the limitations period begins to run from the date the claim accrues.  In a case where the 

 
                                                 
6 This Court explained this process and MPCGA’s duties in Auto Club Ins Ass’n v Meridian Mut 
Ins Co, 207 Mich App 37, 41-42; 523 NW2d 821 (1994).  There, this Court observed that when a 
no-fault insurer becomes insolvent, MPCGA is the insurer of last resort and an injured claimant 
must look first to other possible insurers at lower levels of priority than the insolvent insurer before 
MPCGA will be obligated to cover the insolvent insurance company’s obligations.  Id.  MPCGA, 
the Court said, “would be liable for the payment of personal protection insurance benefits only if 
there were no solvent insurer at any level of priority.”  Id. 
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applicable statute does not address accrual, MCL 600.5827 makes clear that “the claim accrues at 
the time the wrong upon which the claim is based was done regardless of the time when damage 
results.”  In other words, the claim accrues on the date the plaintiffs first incurred the harms they 
assert, not the date the defendant breached its duty.  Frank v Linkner, 500 Mich 133, 150; 894 
NW2d 574 (2017).  Considering MPCGA’s purpose as an insurer of last resort for injured parties 
and that MPCGA’s potential liability for PIP benefits does not arise until a higher-priority insurer 
is found to be insolvent, MPCGA should be afforded, at a bare minimum, one year from the date 
of insolvency to pursue its right to a covered claim.  Any other approach would defeat the purpose 
of the guaranty act if MPCGA could only pursue covered claims that occur within the limitations 
period for the underlying automobile accident.   

In this case, MPCGA filed its complaint against Progressive less than a year after American 
Fellowship was declared insolvent.  Accordingly, the complaint was timely filed, regardless of 
whether the claim is subject to the one-year limitations period in MCL 500.3145(1) or the six-year 
limitations period in MCL 600.5813.  And turning to plaintiff’s complaint, even viewing plaintiff’s 
claim as independent from MPCGA’s claim, we agree that it, too, was timely filed.  Plaintiff had 
timely filed a claim and received PIP benefits from American Fellowship, the original responsible 
insurer.  Only after American Fellowship was declared insolvent did MPCGA become involved.  
But under MCL 500.7931(3), plaintiff was obligated to seek lower-priority insurers who might be 
required to provide PIP benefits for Justin Childers.  Although the priority of insurers is governed 
by MCL 500.3114(4), plaintiff’s obligation to pursue other priority insurers arises under MCL 
500.7931(3) of the guaranty act.  Because the Legislature has not adopted any limitations period 
for claims pursued under the guaranty act, the six-year limitations period applies.  Alternatively, 
to the extent that the one-year limitations period under MCL 500.3145(1) applies, plaintiff’s claim 
against Progressive did not accrue until American Fellowship was declared insolvent, and plaintiff 
filed this action less than one year after that event.  Therefore, Progressive cannot rely on a statute-
of-limitations defense to deny PIP benefits to Justin. 

B.  INSURED PERSON 

 We next take up the argument of plaintiff and MPCGA that the trial court erred by ruling 
that Progressive was not an insurer in the chain of priority insurers responsible for payment of no-
fault benefits to Justin because Shaina, the driver of the vehicle involved in the accident, was not 
a contractually insured person under the terms of Matthew’s policy with Progressive.  “Michigan’s 
no-fault insurance system aims to provide victims of automobile-related accidents with assured, 
adequate, and prompt payment for economic losses.”  Miller v Farm Bureau Mut Ins Co, 218 Mich 
App 221, 225; 553 NW2d 371 (1996).  In Detroit Automobile Inter-Ins Exch v Home Ins Co, 428 
Mich 43, 49; 405 NW2d 85 (1987), our Supreme Court noted that it was “the Legislature’s intent 
that persons, not vehicles, be insured against loss[.]”  This is especially true when the statutory 
provision at issue—like the former MCL 500.3114(4)—ties priority to an individual.  Lee v Detroit 
Automobile Inter-Insurance Exch, 412 Mich 505, 508, 515; 315 NW2d 413 (1982); Turner v 
Farmers Ins Exch, 507 Mich 858, 863 n 2; 953 NW2d 204 (2021) (VIVIANO, J., dissenting). 

Plaintiff and MPCGA contend that Progressive is a designated priority insurer under MCL 
500.3114(4), which at the time of the accident in 2011 stated: 
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 Except as provided in subsections (1) to (3), a person suffering accidental 
bodily injury arising from a motor vehicle accident while an occupant of a motor 
vehicle shall claim personal protection insurance benefits from insurers in the 
following order of priority: 

 (a) The insurer of the owner or registrant of the vehicle occupied. 

 (b) The insurer of the operator of the vehicle occupied.  

Accordingly, we must consider whether Shaina, the operator of the vehicle, qualified as an insured 
person under Progressive’s policy.   

The trial court properly concluded that, under Dobbelaere v Auto-Owners Ins Co, 275 Mich 
App 527; 740 NW2d 503 (2007), whether Shaina was an “insured” under Matthew’s policy with 
Progressive should be determined by the terms of the policy.  In Dobbelaere, this Court ruled that 
“whether the issuer of a no-fault insurance policy is the ‘insurer’ of a household member or family 
member for purposes of MCL 500.3114(4) ‘depends on the language of the relevant insurance 
policy.’ ”  Id. at 532-534; quoting Amerisure Ins Co v Coleman, 274 Mich App 432, 436 n 1; 733 
NW2d 93 (2007).  We also explained that although a vehicle owner may be otherwise uninsured, 
the owner may still qualify as an insured person for purposes of MCL 500.3114(4).  Dobbelaere, 
275 Mich App at 533.  In Coleman, the relevant insurance policy defined “insured” as including 
“you or any family member[,]” so this Court concluded that the plaintiff’s uncle, who resided with 
the policyholder (his wife), was an insured for purposes of MCL 500.3114(4)(b).  Coleman, 274 
Mich App at 436.  In Dobbelaere, we ruled that the relevant relatives were not contractual insureds 
for purposes of MCL 500.3114(4)(b) because “the policy at issue here does not define who is an 
insured for purposes of the no-fault endorsement,” and we were “unable to discover anything in 
the plain language of the policy’s declaration or general verbiage to indicate an intent by the parties 
to that contract.”  Dobbelaere, 275 Mich App at 534.7  Applying the Coleman/Dobbelaere rule in 
the case before us, Shaina would be an insured person under Matthew’s policy if she was residing 
with him at the time of the accident.  In other words, because Coleman and Dobbelaere clarify that 
whether MCL 500.3114(4) applies to an insurer depends upon how the insurer’s policy defines the 
term “insured,” we must examine the relevant policy language to determine if Shaina is an insured 
person under the policy.   

The Progressive policy provides that PIP coverage is available in accordance with the no-
fault act “for accidental bodily injury to an eligible insured person arising out of the ownership, 
 
                                                 
7 In another case decided several years later, a plaintiff sought survivor benefits after the decedent, 
his wife, died in an automobile accident.  Stone v Auto-Owners Ins Co, 307 Mich App 169, 171; 
858 NW2d 765 (2014).  The decedent’s vehicle was a covered auto under her parents’ no-fault 
policy.  Id. at 171-172.  But neither the plaintiff nor the decedent was a named insured on the 
policy, and neither was domiciled with the policyholders.  Id. at 172.  We held that because the 
decedent (the plaintiff’s wife) did not live with the policyholders (the decedent’s parents) and was 
not a named insured under their policy, she was not an insured for purposes of the statute even 
though her vehicle was added to the policy and the plaintiff and the decedent were both named as 
drivers on the policy.  Id. at 177-178. 

12

R
EC

EIV
ED

 by M
SC

 7/20/2023 4:22:48 PM



-12- 

operation, maintenance or use of a motor vehicle as a motor vehicle, subject to the exceptions, 
exclusions and limitations specified herein and as additionally provided by the law of the State of 
Michigan.”  Subsection (2)(a) of the Progressive policy defines an “eligible insured person” in part 
as “you or any relative who sustains accidental bodily injury in an accident involving a motor 

vehicle.”  Significantly, subsection (2)(b) also defines an “eligible injured person” as “any other 
person who sustains accidental bodily injury while occupying a covered auto.”  Therefore, whereas 
the definition in subsection (2)(b) applies to a “covered auto,” the definition in subsection (2)(a) 
applies more broadly to “a motor vehicle,” which is not limited to a “covered auto.”  These policy 
terms indicate that a covered vehicle need not be involved in order for coverage to be available to 
a relative injured in a motor-vehicle accident under subsection (2)(a).  So now we must determine 
whether Shaina was Matthew’s relative by dint of the Progressive policy.  We conclude that, under 
the policy and the record evidence before us, she was.   

 The Progressive policy defines a “relative” as 

a person residing in the same household as you, and related to you by blood, 
marriage, or adoption, and includes a ward, stepchild, or foster child.  Your 

unmarried dependent children temporarily away from home will qualify as a 
relative if they intend to continue to reside in your household.   

The first sentence plainly applies here.  Shaina, Matthew’s sister, testified at her deposition that 
she had been residing exclusively at Matthew’s apartment for several months before the accident.  
Moreover, she had changed her address to that location and was receiving her mail there.  Although 
Progressive would not concede that Shaina was residing with Matthew at the time of the accident, 
Progressive offered no evidence that Shaina was not residing at Matthew’s apartment at the time 
of the accident.  Consequently, there existed no genuine issue of material fact that Shaina was a 
resident relative under the Progressive policy at the time of the accident. 

 As the final element required to satisfy the definition of an insured person under subsection 
(2)(a) of Progressive’s policy, Shaina must have suffered accidental bodily injuries in the involved 
accident.  Although Progressive did not concede that Shaina suffered injuries in the accident, at 
her deposition Shaina described suffering suspected rib fractures and other injuries in the accident.  
Even though she did not receive medical treatment for her injuries, that is not a requirement under 
the Progressive policy.  Progressive did not present any evidence to refute Shaina’s testimony on 
the subject of her injuries.  Therefore, the record contained no genuine issue of material fact as to 
whether Shaina suffered accidental bodily injuries in the accident. 

 But our inquiry is not yet complete.  Progressive directs us to a policy exclusion that it says 
prevents Shaina from receiving PIP benefits under the circumstances of the accident because she 
was not driving a covered vehicle at that time.  Turning once again to Progressive’s policy, Part I, 
¶ 14, on pages 3-4 of the policy explains that “[c]overage . . . will not apply to any insured person 
for bodily injury or property damage arising out of the ownership, maintenance, or use of any 
vehicle owned by a relative or furnished or available for the regular use of a relative, other than 
a covered auto for which this coverage has been purchased.”  Essentially, Progressive argues that 
this exclusion defeats the claims of plaintiff and MPCGA because Shaina was driving an uninsured 
vehicle at the time of the accident.  We reject this argument because it conflicts with the analysis 

13

R
EC

EIV
ED

 by M
SC

 7/20/2023 4:22:48 PM



-13- 

set forth in Sours v Titan Ins Co, unpublished per curiam opinion of the Court of Appeals, issued 
December 27, 2011 (Docket No. 301328).   

In Sours, a vehicle owned and operated by Nakeysha Vond was not insured, but Nakeysha 
resided with her father, Daniel Vond, who had coverage with Westfield Insurance Company under 
a policy that defined an “insured” as “you or any family member for the ownership, maintenance 
or use of any auto or trailer.”  Id. at 2.  The policy defined “family member” as “a person related 
to you by blood . . . who is a resident of your household.”  Id.  Citing Coleman, 274 Mich App 
at 432, this Court concluded that because Nakeysha was a “family member” under the policy and 
the policy extended coverage to “family members” who were not named insureds, Westfield was 
an “insurer” for purposes of applying MCL 500.3114(4).  Sours, unpub op at 2.  We also rejected 
Westfield’s contention that exclusions under the policy prevented Nakeysha from being treated as 
an insured, explaining: 

 Westfield attempts, however, to distinguish this case from Coleman by 
arguing that a policy exclusion applied to negate liability coverage under the 
circumstances of this case.  That is, the policy indicated that liability coverage was 
not provided “for the ownership, maintenance or use of . . . any vehicle, other than 
your covered auto, which is owned by any family member . . . .”  However, this 
exclusion is not relevant to defining who is an “insured” for purposes of MCL 
500.3114(4).  The exclusion merely sets forth a circumstance not covered by 
insurance.  It is the presence of a contractual insured-insurer relationship, not the 
terms of that relationship, which is the determinative inquiry for defining the 
“insurer” under the plain language of MCL 500.3114(4).  

 Similarly, Westfield argues that it was not the insurer of Vond for purposes 
of PIP benefits because of a policy exclusion.  That is, under the PIP coverage 
section, an “insured” was defined as “anyone else injured in an auto accident . . . if 
the accident involves any other auto . . . which is operated by you or any family 
member . . . .”  However, Westfield argues, an exclusionary provision indicated 
that it did not provide PIP coverage for bodily injury “sustained by the owner or 
registrant of an auto involved in the accident and for which the security required 
under the Michigan Insurance Code is not in effect.”  Again, this exclusion merely 
sets forth a circumstance not covered and is not relevant to defining who is an 
“insured” for purposes of MCL 500.3114(4).  And, in any case, there is no 
requirement that an owner’s PIP claim be successful for purposes of MCL 
500.3114(4).  [Sours, unpub op at 3.] 

As in Sours, the case before us presents a policy exclusion that excludes coverage under a specific 
circumstance.  Specifically, the exclusion purports to preclude Shaina from recovering PIP benefits 
under the policy because she was not driving a covered auto at the time of the accident.  But as in 
Sours, the exclusion does not change who is an insured person under the policy, so it does not alter 
the application of MCL 500.3114(4).  Indeed, the exclusion only applies to an “insured person,” 
so Progressive’s reliance upon it is an admission that Shaina was an insured person. 

Progressive not only points out that Sours is not binding because it is unpublished, but also 
contends that it conflicts with Dobbelaere and Coleman and should not be followed for that reason.  
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Progressive correctly highlights that “unpublished opinions are not binding under the rule of stare 
decisis,” but they may be considered “for their instructive or persuasive value.”  Cox v Hartman, 
322 Mich App 292, 307; 911 NW2d 219 (2017).  But because Sours is so factually similar to this 
case, it properly may be considered instructive in deciding this case.  Moreover, we disagree that 
Sours conflicts with the earlier published cases upon which it (and we) rely.  On the contrary, this 
Court in Sours followed Coleman, which in turn was followed in Dobbelaere.  The Sours opinion 
offers a helpful reminder that the no-fault act generally covers persons, not vehicles.  And just as 
in Sours, the fact that a policy exclusion may be grounds to deny Shaina PIP benefits does not alter 
our analysis for purposes of MCL 500.3114(4).8 

 In sum, the trial court erred by awarding Progressive summary disposition with respect to 
whether Shaina was an insured person under Progressive’s policy issued to Matthew.  Furthermore, 
the record reveals that there was no genuine issue of material fact that Shaina is Matthew’s relative, 
she was residing in Matthew’s household at the time of the accident, and she sustained accidental 
bodily injuries in the accident.  Accordingly, Progressive qualifies as the next insurer in the chain 
of priority under MCL 500.3114(4)(b) because Progressive was the insurer of the operator of the 
vehicle occupied by Justin Childers at the time of the accident.  Thus, we reverse the order granting 
summary disposition in favor of Progressive and remand for entry of an order awarding summary 
disposition to plaintiff and MPCGA. 

III.  CONCLUSION 

 We hold that the trial court correctly ruled that the “mend-the-hold” doctrine does not apply 
to Progressive’s statute-of-limitations defense, and we further conclude that the trial court properly 
determined that the actions filed by plaintiff and MPCGA were timely.  Additionally, we hold that 
the trial court erred by granting summary disposition in favor of Progressive on the basis that 
Shaina was not an insured person under Matthew’s policy with Progressive.  We find that there is 
no genuine issue of material fact that Shaina is Matthew’s relative, she was residing in Matthew’s 
household at the time of the accident, and she suffered bodily injuries in the accident.  Thus, Shaina 
qualifies as an insured person under the terms of Matthew’s Progressive policy.  Because Shaina 
is an insured person under Progressive’s policy and Shaina was the operator of the vehicle involved 
in the accident that injured Justin, Progressive qualifies as a designated priority insurer under MCL 
500.3114(4)(b).  Consequently, plaintiff and MPCGA were entitled to summary disposition under 

 
                                                 
8 Progressive argues that Sours ignored Dobbelaere, as evidenced by a lack of citation to that case.  
Specifically, Progressive directs us to the proposition, stated in Dobbelaere, that “the fact that an 
individual might derivatively claim PIP benefits through a named insured under MCL 500.3114(1) 
does not render the policy issuer the ‘insurer’ of that individual for purposes of MCL 500.3114(4).”  
Dobbelaere, 275 Mich App at 532.  Although Progressive correctly identifies this proposition, it 
ignores that the Dobbelaere Court was simply rejecting a bright-line rule that qualifying for PIP 
benefits and being an “insured” under MCL 500.3114(4) are synonymous by citing the exact 
language Sours relied on from Coleman: “this Court has held that whether the issuer of a no-fault 
insurance policy is the ‘insurer’ of a household member or family member for purposes of MCL 
500.3114(4) ‘depends on the language of the relevant insurance policy.’ ”  Dobbelaere, 275 Mich 
App at 532-533. 
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MCR 2.116(C)(10).  Therefore, we reverse the trial court’s order awarding summary disposition 
to Progressive and remand for entry of an order granting summary disposition in favor of plaintiff 
and MPCGA. 

 Reversed and remanded for entry of an order granting summary disposition in favor of 
plaintiff and MPCGA.  We do not retain jurisdiction. 

/s/ Christopher P. Yates 
/s/ Mark J. Cavanagh 
/s/ Kristina Robinson Garrett 
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Opinion and Order Following Parties’ 
Respective Motions for Summary 

Disposition Pursuant to MCR 2.116(C)(7) 
and (10), 3/29/2021 
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OPINION AND ORDER FOLLOWING PARTIES' 
RESPECTIVE MOTIONS FOR SUMMARY DISPOSITION 

PURSUANT TO MCR 2.116(C)(7) AND (10) 

INTRODUCTION 

Background 

Plaintiff Justin Childers (hereinafter "Plaintiff") was seriously/severely injured 

in a motor-vehicle accident on August 6, 2011. As a result of the injuries, including 

quadriplegia, he has incurred and continues to incur expenses for his care. This is an 

action for "no fault" personal-injury-protection benefits (hereinafter "no fault' benefits" 

or "PIP benefits") against Defendant Progressive Marathon Insurance Company 

(hereinafter "Defendant"). 

More specifically, in this action filed on November 22, 2013 (i.e., more than two 

years after the accident), based upon an insurance policy (hereinafter "the policy") 

issued by Defendant to Matthew Groulx (i.e., the brother of Shaina Groulx, whose 

uninsured vehicle was occupied by Plaintiff during the accident), Plaintiff and 

• Intervening-Plaintiff Michigan Property & Casualty Guaranty Association (MPCGA) 

(hereinafter "Intervening-Plaintiff") seek to impose liability on Defendant for the PIP 

benefits. Intervening-Plaintiff has paid PIP benefits to or on behalf of Plaintiff since 

2012. In addition to seeking a declaration from the Court that Defendant is the insurer 

highest in priority, Intervening-Plaintiff seeks also reimbursement for all such benefits 

so paid. Many facts have been largely agreed to by the parties. 

2 
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Plaintiff and Intervening-Plaintiff argue essentially that: 1) by virtue of the 

language of the policy, Defendant is deemed to be the "insurer of the owner, registrant, 

operator of the motor vehicle" [MCL § 500.3114(4)(a) and (b)] occupied by Plaintiff at 

the time of the accident because: a) Ms. Groubc herself suffered accidental bodily injury 

as a result of the accident, thereby rendering her as an "eligible injured person" under 

the subject insurance policy (hereinafter "the policy"); and b) Plaintiff's claim is not 

excluded under "Exclusion 7" of the policy, which is the only exclusion upon which 

Defendant relied in its first letter denying coverage to Plaintiff and referencing MCL § 

500.3114 of October 29, 2013 (hereinafter "the 'denial' letter"); 2) Defendant is now 

rendered the insurer of next-highest order of priority in place of the now-insolvent 

American Fellowship Mutual Insurance Company; 3) any attempt by Defendant to set 

forth any other reason(s) why coverage cannot and does not apply to Plaintiff 

must/should be disregarded by this Court as being in violation of the "mend the hold" 

doctrine; and 4) Defendant occupies a higher order of priority and is responsible for 

payment of: a) the PIP benefits (past and future)  incurred by Plaintiff as a result of the 

injuries and due and owing to or on behalf of him in accordance with MCL § 500.3101 et 

seq.; b) reimbursement to Intervening-Plaintiff for all the PIP benefits it paid to or on 

behalf of Plaintiff; c) statutory interest and penalty interest of 12% on all such benefits; 

d) "loss adjustment" cost; and e) reasonable attorney fees as provided under the 

Michigan No-Fault Act [MCL § 500.3148(1)] (hereinafter "the No-Fault Act"). 

In contrast, Defendant argues essentially that: 1) it is not the insurer of Ms. 

Groulx and the policy does not extend coverage to Plaintiff as an. occupant of Ms. 

3 
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Groubc's uninsured vehicle such that there is no substantive basis for coverage of the 

subject loss to be imposed on Defendant; and 2) even if there were a basis for imposing 

coverage on Defendant, the claims of Plaintiff and Intervening-Plaintiff for recovery of 

the PIP benefits from Defendant are explicitly barred by the one-year statute of 

lineations of MCL § 500.3145(1) since notice of the injuries was not given to Defendant 

until September 24,2013 and the action was not commenced until November 22, 2013. 

The Court incorporates herein by reference the facts, law, and arguments laid out 

in the record documents submitted to and considered by the Court (identified below) 

and, thereby, dispenses with a lengthy presentation here of same. 

Issues to be Decided by Court 

1) Whether Defendant waived the "one-year statute of limitation? defense 

contained in MCL § 500.3145(1) under the doctrine of "mend the hold," whereby, once 

Defendant set forth its lone "policy exclusion" defense (in conjunction with MCL § 

500.3114) in the "denial" letter, Defendant could not then assert the new "one-year 

statute of limitations" defense during litigation; 

2) Whether, assuming Defendant did not waive the "one-year statute of 

limitations" defense, this action is time-barred under MCL § 500.3145(1), whereby, 

subject to two listed exceptions that do not apply here, an action against a "no fault" 

insurer for recovery of PIP benefits may not be commenced more than one year after the 

date of the accident; and 

4 
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3) Whether Ms. Groulx [who was living with Mr. Groulx (her brother) at the 

time of the accident] qualifies as an "insured" under the policy so as to render 

Defendant the "insurer" of the owner or registrant of the vehicle occupied by Plaintiff at 

the time of the accident (i.e., whether Plaintiff is entitled to claim "no fault" benefits 

from Defendant). 

As can easily be seen, this matter presents questions concerning merely the 

proper interpretation of contractual or statutory language. 

SUMMARY OF THIS COURT'S DETERMINATIONS  

In short, under the facts and surrounding circumstances presented in this case, 

this Court determines that, first, Defendant did not waive the "one-year statute of 

limitations" defense contained in MCL § 500.3145(1) under the doctrine of "mend the 

hold." Once Defendant set forth its lone "policy exclusion" defense (in conjunction 

with MCL § 500.3114) in the "denial" letter, Defendant could still then assert the new 

"one-year statute of limitations" defense during litigation. 

Second, this action is not time-barred under MCL § 500.3145(1). Accordingly, the 

action against Defendant (i.e., a "no fault" insurer) for recovery of PIP benefits may be 

commenced more than one year after the date of the accident. 

Third, Ms. Groulx does not qualify as an "insured" under the policy so as to 

render Defendant the "insurer" of the owner or registrant of the vehicle occupied by 

Plaintiff at the time of the accident. As a result, Plaintiff is not entitled to claim "no 

fault" benefits from Defendant. 

5 
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As such, summary disposition is GRANTEt) as to Defendant and, in turn, 

DENIED as to Plaintiff and intervening-Plaintiff. 

RECORD DOCUMENTS CONSIDERED BY COURT 

In attempting to resolve these issues, this Court has considered to various extents 

the following documentsjrecord 出汰出isis case, including corresponding exhibits thereto 

(identified in chronolo al鰍al order): 

1) "Stipulated Facts" (dated September 2, 201黝； 

斗 "Plaintiff's Motion for Summary Disposition" and "Plaintiff's Brief in 

Support of Motion for Summary Disposition" (dated September 3, 2015); 

3) "Intervening Plaintiff Michigan Property &Casualty Guaranty 

Association's Motion for Summary Disposition" and "Intervening Plaintiff Michigan 

Property &Casual Guaranty勿Guaranty Association's Brief in Support of Motion for Summary 

Disposition" (dated September 3, 2015); 

4) "Defendant Progressive's Motion for Summary Disposition" and "Brief in 

Support of Defendant Progressive's Motion for Summary Disposition" (dated 

September 3, 2015); 

黝 "Intervening Plaintiff Michigan Property &Casualty Guaranty 

Association's Answer to Defendant Progressive Marathon Insurance Comt,anv's 

Motion for Summary Disposition" and "Intervening Plaintiff Michigan Property & 

Casualty Guaranty Association's Brief 汰SupportjAnswer to Defendant Progressive 

6 
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Marathon Insurance Company's Motion for Summary Disposition" (dated October 8, 

2015); 

6) "Plaintiff's Response to Defendant Progressive Marathon Insurance 

Company's Motion for Summary Disposition" (dated October 8, 2015); 

7) "Defendant Progressive's Response in Opposition to the Motions for 

Summary Disposition of Plaintiff Childers and the Intervening Plaintiff MPCGA" 

(dated October 8, 2015); 

8) "Defendant Progressive's Reply to the Responses of Childers and the 

MPCGA to Defendant's Motion for Summary Disposition" (dated October 28, 2015); 

9) "Intervening Plaintiff MPCGA's Reply to Defendant Progressive's 

Response in Opposition to the Motions for Summary Disposition of Plaintiff Childers 

and the Intervening Plaintiff MPCGA" (dated October 28, 2015); 

10) "Plaintiff's Reply to Defendant Progressive Marathon Insurance 

Company's Response to Motion for Summary Disposition" (dated October 29,2015); 

11) Transcript of Hearing on Motions for Summary Disposition (dated 

October 29,2016); 

12) "Plaintiff Childers' Two-Page Argument Summary in Support of Motion 

for Summary Disposition" (dated November 15,2016); 

13) "Defendant Progressive's Supplemental Outline Brief in Support of its 

Motion for Summary Disposition" (dated November 16,2016); 
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RELEVANT PROVISIONS OF SUB! ECT INSURANCE POLICY 

Auto Insurance Coverage Summary 
This is your Renewal Declarations Page 

Your coverage begins on July 14, 2011 at 12:01 a.m. This policy expires on January 14, 
2012 at 12:01 a.m. 

MATTHEW M. GROULX Named insured 

2002 Buick Century 

MICHIGAN AUTO POLICY 
GENERAL DEFINITIONS 

5. "Covered auto" means: 
a. any auto . . . shown on the declarations page for the coverages applicable 

to that auto . . . . 
6. "Declarations page" means the document showing your coverages, limits of 

liability, covered autos, premium, and other policy-related information. . . . 
9. "Relative" means a person residing in the same household as you, and related to 

you by blood. 
13. "You" and "your" mean: 

a. a person shown as a named insured on the declarations page . . . 

PART I - LIABILITY TO OTHERS 

INSURING AGREEMENT - BODILY INJURY AND PROPERTY DAMAGE 
LIABILITY COVERAGE 

If you pay the premium for this coverage, we will pay damages for bodily injury and 
property damage for which an insured person becomes legally responsible because of 
an accident. 

ADDITIONAL DEFINITION 

When used in this Part I: 
"Insured person" means: 
• you or a relative with respect to an accident arising out of the ownership, 

maintenance, or use of an auto. 
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EXCLUSIONS - READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN 
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS 
PART I. 

Coverage under this Part I, including our duty to defend, will not apply to any insured 
person for: 
14. bodily injury . . . arising out of the ownership, maintenance, or use of any vehicle 

owned by a relative or furnished or available for the regular use of a relative, 
other than a covered auto for which this coverage has been purchased. . . 

PART II- PERSONAL PROTECTION INSURANCE 
AND PROPERTY PROTECTION INSURANCE COVERAGE 

INSURING AGREEMENT - PERSONAL PROTECTION INSURANCE COVERAGE 
(PIP) 

If you pay the premium for this coverage, we will pay Personal Protection Insurance 
Benefits required by the Michigan No-Fault Law, Chapter 31 of the Michigan Insurance 
Code, as amended, for accidental bodily injury to an eligible injured person arising out 
of the ownership, operation, maintenance, or use of a motor vehicle as a motor vehicle, 
subject to the exceptions, exclusions, and limitations specified herein and as 
additionally provided by the law of the State of Michigan. 

ADDITIONAL DEFINITIONS 

When used in this Part II: 
2. "Eligible injured person" means: 

• you or any relative who sustains accidental bodily injury in an accident 
involving a motor vehicle . . . 

EXCLUSIONS - READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN 
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS 
PART II. 

Coverage under Personal Protection Insurance does not apply to accidental bodily 
injury: 
8. sustained by the owner or registrant of a motor vehicle... involved in an 

accident which is not covered by security as required by the Michigan No-Fault 
Law, Chapter 31 of the Michigan Insurance Code, as amended . . . . 

11. sustained by a relative while occupying. . . a motor vehicle, other than a covered 
auto, which is: 
a. owned or registered by that relative; and 

10 

27

R
EC

EIV
ED

 by M
SC

 7/20/2023 4:22:48 PM



b. not covered by security as required by the Michigan No-Fault Law, 
Chapter 31 of the Michigan Insurance Code, as amended. 

LIMITS OF LIABILITY 

No coverage will be provided under this Part II except as required by the Michigan No-
Fault Law, Chapter 31 of the Michigan Insurance Code, as amended. 

RELEVANT PROVISIONS OF DEFENDANT'S "DENIAL OF 
COVERAGE" LETTER TO PLAINTIFF DATED OCTOBER 29, 2013 

According to the terms of the Progressive policy issued to 
MATTHEW GROULX effective July 14, 2011, Part ll 
EXCLUSIONS as well as the Michigan No-Fault Act MCL 
500.3114, COVERAGE DOES NOT EXIST for JUSTIN 
CHILDERS. 

Part II EXCLUSIONS of the Progressive policy states that 
Personal Protection Insurance coverage does not apply to: 

. . . any person, other than our POLICY HOLDER or 
domiciled relative of our POLICY HOLDER who is 
occupying a motor vehicle, which is not a COVERED 
VEHICLE; operated by policy holder or domiciled relative; 
and covered by security as required by the Michigan No-
Fault Law Chapter 31 of the Michigan Insurance Code; 

With regard to the Michigan No-Fault Act (MCL 500.3114), it 
provides a specific order of priority as to who pays an 
individual's allowable benefits. The following is  the order of 
priority in which you must proceed to obtain Michigan No-
Fault benefits: 

Occupant of Motor Vehicle . . . 

1. Injured person's own policy, and if none. 
2. Policy insuring any relative living in the same 

household, and if none . . . 
3. Policy insuring the owner of the vehicle occupied, 

and if none . . 
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4. Policy insuring operator of the vehicle occupied, 
and if none . . . 

5. Assigned Claims Plan. 

Our investigation has revealed that another insurance 
company should be providing your No-Fault benefits. 

LEGAL STANDARDS  

Michigan Court Rule 2.116(0(7)  

Summary disposition may be granted pursuant to MCR 2.116(C)(7) where 

"leintry of judgment, dismissal of the action, or other relief is appropriate because of . . . 

prior judgment. . . or other disposition of the claim before commencement of the 

action." MCR 2.116(C)(7). A party is not required to submit any material in support of 

a motion under MCR 2.116(C)(7); the motion can be evaluated on the pleadings alone. 

Maiden v Rozwood, 461 Mich 109, 119 (1999). "The contents of the complaint are 

accepted as true unless contradicted by documentation submitted by the movant." Id. 

"A party may support [or oppose] a motion under MCR 2.116(C)(7) by affidavits, 

depositions, admissions, or other documentary evidence," Maiden, 461 Mich at 119, 

which "shall only be considered to the extent that the content or substance would be 

admissible as evidence to establish or deny the grounds stated in the motion." MCR 

2.116(G)(6). 

"In reviewing the motion, a court must review all documentary evidence 

submitted by the parties, accepting as true the contents of the complaint unless 

affidavits or other appropriate documents specifically contradict them." Yono v Dep't of 
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Transp (Yono I), 495 Mich 982,982-983 (2014); see also MCR 2.116(G)(5). "If the movant 

properly supports his or her motion by presenting facts that, if left unrebutted, would 

show that there is no genuine issue of material fact that the movant [is entitled to 

summary disposition], the burden shifts to the nonmoving party to present evidence 

that establishes a question of fact." Yono v Dep't of Transp (On Remand) (Yono II), 306 

Mich App 671, 679-680 (2014), revid on other grounds, 499 Mich 636 (2016). "If the trial 

court determines that there is a question of fact as to whether the movant [is entitled to 

summary disposition], the court must deny the motion." Yono II, 306 Mich App at 680, 

citing Dextrom v Wexford Co, 287 Mich App 406,431 (2010). 

Michigan Court Rule 2.116(C)(10)  

Summary disposition may be granted where "[e]xcept as to the amount of 

damages, there is no genuine issue as to any material fact, and the moving party is 

entitled to judgment or partial judgment as a matter of law." MCR 2.116(C)(10). This 

motion tests the factual sufficiency of the complaint and "must specifically identify the 

issues as to which the moving party believes there is no genuine issue as to any material 

fact." MCR 2.116(G)(4). The moving party bears the initial burden of supporting its 

position. Smith v Globe Life Ins Co, 460 Mich 446, 455 (1999). "Affidavits, depositions, 

admissions, or other documentary evidence in support of the grounds asserted in the 

motion are required. . . when judgment is sought based on [MCR 2.116(C)(10)1." MCR 

2.116(G)(3)(b). "The burden then shifts to the opposing party to establish that a genuine 

issue of disputed fact exists. Where the burden of proof at trial on a dispositive issue 
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rests on a nonmoving party, the nonmoving party may not rely on mere allegations or 

denials in pleadings, but must go beyond the pleadings to set forth specific facts 

showing that a genuine issue of material fact exists. If the opposing party fails to 

present documentary evidence establishing the existence of a material factual dispute, 

the motion is properly granted." Smith, 460 Mich at 455 (citations omitted; emphasis 

added). "[Witten a witness's credibility is at issue, summary disposition is 

inappropriate." Taylor Estate v 1.1niv Physician Group, Mich App (2019). 

It is not appropriate for the court to consider whether a record "might be 

developed" in an attempt to give the non-movant the benefit of reasonable doubt. 

Smith, 460 Mich at 455 n 2. The reviewing court should evaluate a motion for summary 

disposition under MCR 2.116(C)(10) by considering the substantively admissible 

evidence actually proffered in opposition to the motion. Smith, 460 Mich at 455 n 2; 

MCR 2.116(G)(6). A reviewing court may not employ a standard citing the mere 

possibility that the daim might be supported by evidence produced at trial. Smith, 460 

Mich at 455 n 2. A promise is insufficient under the current court rules. Id. 

In evaluating a motion for summary disposition on this ground, a trial court must 

consider any affidavits, pleadings, depositions, admissions, and other evidence 

submitted by the parties, subject to the limitations in MCR 2.116(G)(6) (material 

submitted for consideration must be admissible as evidence). MCR 2.116(G)(5). This 

evidence should be considered in the light most favorable to the non-moving party. 

Brown v Brown, 478 Mich 545, 551-552 (2007). 
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MOST RELEVANT STATUTORY PROVISIONS 
AND COURT RULES CITED BY PARTIES 

MCL § 500.3030 

In the original action brought by the injured person, or his or 
her personal representative in case death results from the 
accident, as mentioned in section 3006, the insurer shall not 
be made or joined as a party defendant, nor, except as 
otherwise provided by law, shall any reference whatever be 
made to such insurer or to the question of carrying of such 
insurance during the course of trial. 

MCL 500.3113 

A person is not entitled to be paid personal protection 
insurance benefits for accidental bodily injury if at the time 
of the accident.  

(b) The person was the owner or registrant of a 
motor vehicle. . . involved in the accident with respect to 
which the security required by section 3101. or 3103 was not 
in effect. 

MCL § 500.3114 

(1) Except as provided in subsections (2), (3), and 
(5), a personal protection insurance policy described in 
section 3101(1) applies to accidental bodily injury to the 
person named in the policy, the person's spouse, and a 
relative of either domiciled in the same household, if the 
injury arises from a motor vehicle accident. A personal 
injury insurance policy described in section 3103(2) applies 
to accidental bodily injury to the person named in the policy, 
the person's spouse, and a relative of either domiciled in the 
same household, if the injury arises from a motorcycle 
accident. If personal protection insurance benefits or 
personal injury benefits described in section 3103(2) are 
payable to or for the benefit of an injured person under his 
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or her own policy and would also be payable under the 
policy of his or her spouse, relative, or relative's spouse, the 
injured person's insurer shall pay all of the benefits up to the 
coverage level applicable under section 3107c to the injured 
person's policy, and is not entitled to recoupment from the 
other insurer. 

(4) Except as provided in subsections (1) to (3), a 
person suffering accidental bodily injury arising from a 
motor vehicle accident while an occupant of a motor vehicle 
shall claim personal protection insurance benefits from 
insurers in the following order of priority: 

(a) The insurer of the owner or registrant of 
the vehicle occupied. 

(b) The 
vehicle occupied. 

(5) Subject to subsections (6) and (7), a person who 
suffers accidental bodily injury arising from a motor vehicle 
accident that shows evidence of the involvement of a motor 
vehicle while an operator or passenger of a motorcycle shall 
claim personal protection insurance benefits from insurers in 
the following order of priority: 

(a) The insurer of the owner or registrant of 
the motor vehicle involved in the accident. 

insurer of the operator of the 

MCL 500.3145 

(1) An action for recovery of personal protection 
insurance benefits payable. . . for an accidental bodily injury 
may not be commenced later than 1 year after the date of the 
accident that caused the injury unless written notice of 
injury. . . has been given to the insurer within 1 year after 
the accident . . . . 

MCL § 500.7911  

(3) The [property and casualty guaranty] 
association is subject to the requirements of this chapter and 
chapter 81 but is not subject to the other chapters of this act. 
The association shall be subject to other laws of this state to 
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the extent that it would be subject to those laws if it were an 
insurer organized and operating under chapter 50, to the 
extent that those other laws are consistent with this chapter. 

MCL § 500.7931 

(3) If damages or benefits are recoverable by an 
insurance policy owned or paid for by the claimant or by a 
claimant or insured under an insurance policy other than a 
policy of the insolvent insurer, or under a self-insured 
program of a self-insured entity, the damages or benefits 
recoverable shall be a credit against a covered claim payable 
under this chapter. The claimant, insured, or self-insured 
entity shall first exhaust all coverage provided by any policy 
or the self-insured retention of an excess insurance policy. 

MCL § 500.7935 

(2) An insured or claimant entitled to the benefits 
of this chapter shall be considered to have assigned to the 
association, to the extent of any payment received from the 
association, his or her rights against the estate of the 
insolvent insurer, rights under the policy under which his or 
her claim arose, and any other rights the insured or claimant 
may have against another person for payment of the covered 
claim paid by the association. 

(3) The association shall be entitled to receive, to 
the extent of the amount paid or payable by the association 
by reason of a covered claim, any amount recoverable by the 
receiver or the insolvent insurer by way of right of 
indemnification from the catastrophic claims association 
created in section 3104. 
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MCL L600.5813 

All other personal actions shall be commenced within the 
period of 6 years after the claims accrue and not afterwards 
unless a different period is stated in the statutes. 

Michigan Court Rule 2.111 

(P) Defenses; Requirement That Defense Be Pleaded. 
(3) Affirmative Defenses. Affirmative defenses 

must be stated in a party's responsive pleading, either as 
originally filed or as amended in accordance with MCR 
2.118. Under a separate and distinct heading, a party must 
state the facts constituting 

(a) an affirmative defense, such as . . 
statute of limitations. 

MOST RELEVANT CASE LAW CITED BY PARTIES 

ACIA v Meridian Mutual Insurance Company, 207 Mich App 37, 40-42 (1994) 

Amerisure Insurance Company v Auto-Owners Ins Co, 262 Mich App 10, 15 (2004) 

Amerisure Insurance Company v Coleman, 274 Mich App 432, 435-438 (2007) 

Auto Club Ins Assoc v Meridian Mut Ins Co, 207 Mich App 37, 40-42 (1994) 

Auto-Owners Ins Co v Churchman, 440 Mich 560, 566-567 (1992) 

Bartlett Invs Inc v Certain Underwriters at Llcni'd London, 319 Mich App 54, 61-62 (2017) 

Belcher v Aetna Cas & Surety Co, 409 Mich 231, 251-253 (1980) 

Cardinal Fabricating v Cincinnati Insurance, unpublished opinion, issued 6/18/20 (Docket 
348339) 

CE Tackels, Inc v Fantin, 341 Mich 119(1954) 
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Dobbelaere v Auto-Owners Ins Co, 275 Mich App 527, 532, 534 (2007) 

Felsner v McDonald Rent-A-Car, Inc,173 Mich App 518, 522-524 (1988) 

Heniser v Franicenmuth Mutual Insurance Company, 449 Mich 155, 161, 172 (1995) 

Jackson v SMART, unpublished opinion, issued 7/6/17 (Docket 331253) 

Kirschner v Process Design Associates, 459 Mich 587 (1999) 

Lee v Evergreen Regency Coop & Mgt Syst, 151 Mich App 281, 285-288 (1986) 

Levander v Home Owners Ins Co, unpublished opinion, issued 6/18/15 (Docket 320101) 

Michigan Twp Participating Plan v Federal Insurance Company, 233 Mich App 422,435-436 
(1999) 

Rory v Continental Insurance Company, 473 Mich 457,491 (2005) 

Ruddock v Detroit Life Ins Co, 209 Mich 638, 652-654 (1920) 

Smith v Grange Mut Fire Ins Co, 234 Mich 119, 122-123 (1926) 

Sours v Titan Insurance Company and Westfield Insurance Company, unpublished opinion, 
issued 12/27/11 (Docket 301328) 

South Macomb Disposal Authority v American Ins Co, 225 Mich App 635,695-696 (1997) 

Stone v Auto-Owners Ins Co, 307 Mich App 169, 177-178 (2014) 

Titan Insurance Company/Hughes v State Farm, unpublished opinion, issued 3/27/12 
(Docket 301978) 

Yetzlce v Fausak,194 Mich App 414, 418, 422 (1992) 
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SUMMARY OF RESPECTIVE ARGUMENTS OF PARTIES 

Defendant 

1) Plaintiff is not entitled to claim "no fault" benefits from Defendant 

because he is not a policyholder of Defendant, resident relative of Mr. Groulx (who was 

a policyholder and insured of Defendant), and MCL § 500.3114(4) does not apply. 

2) If Plaintiff were injured while occupying a vehicle owned or being 

operated by Mr. Groulx, Plaintiff could claim benefits under MCL § 500.3114(4)(a) or 

(b), respectively, from Defendant as the insurer of Mr. Groulx (who would be the owner 

or operator of the vehicle). 

3) But, Plaintiff was not occupying a vehicle owned or being operated by Mr. 

Groubc; he was occupying an uninsured vehicle owned and operated by Ms. Groubc. 

4) Plaintiff is not entitled to claim "no fault" benefits from Defendant as the 

insurer of Ms. Groulx because she was not covered by Defendant in any way (i.e., it had 

assumed no risk of loss) — including whatsoever under the policy —in connection with 

her, the accident, or her use of her own uninsured vehicle. 

5) Plaintiff and Intervening-Plaintiff are attempting to bootstrap Ms. 

Groulx's potential entitlement to PIP benefits (i.e., by virtue of her status as a "relative 

domiciled in the same household" as Mr. Groulx) for purposes of characterizing 

Defendant as the "insurer" of Ms. Groulx. 

6) While Ms. Groulx is an "eligible injured person," her claim is excluded 

under "Exclusion 8" of the policy (i.e., providing that no PIP benefits are payable for 
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injuries sustained by "the owner or registrant of a motor vehicle involved in an 

accident" that was not insured for PIP benefits), which operates to exclude Plaintiffs 

claim under the policy. 

7) Intervening-Plaintiff essentially has no greater rights than does Plaintiff; 

Intervening-Plaintiff's right of recovery is limited to a theory of subrogation only. 

8) The determination of whether Defendant must be deemed the "insurer" of 

Ms. Groulx for purposes of applying MCL § 500.3114(4) to the circumstances of this case 

is governed by the controlling authorities of Amerisure and Dobbelaere (i.e., the two 

published and, in turn, precedential and binding opinions from the Court of Appeals 

most directly on point) . . . not on Sours (an unpublished and, thus, non-precedential 

and non-binding opinion). 

9) The governing/operative test is set by Amerisure: an insurance company is 

one's insurer under circumstances in which, by its contract with a person, it assumes 

risk of the person's loss and compensating her/him for the loss. 

10) Dobbelaere directly rejects a broad reading of Amerisure and limits this test 

"[T]he fact that an individual might derivatively claim PIP benefits through a named 

insured under MCL § 500.3114(1) does not render the policy issuer the 'insurer' of that 

individual for purposes of MCL § 500.3114(4)." 

11) The fact that Ms. Groulx (as a resident relative of Mr. Groulx) might be 

able to, for example, from Defendant claim PIP benefits if she were injured as a 

pedestrian or passenger in another vehicle or seek "bodily-injury liability" coverage if 
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she were driving Mr. Groubc's vehicle (i.e., circumstances in which Defendant would 

bear the corresponding risk) does not render Defendant her insurer. 

12) Unlike the derivatively insured in Amerisure (who qualified for coverage 

under the policy of the insurance company of his wife), Ms. Groubc does not qualify for 

coverage under the terms of the policy since no risk of loss was assumed by Defendant, 

which is the test. 

13) Defendant does not qualify as the insurer of Ms. Groulx, she had no 

insurer in this case, MCL § 500.3114(4) does not apply, Plaintiff has no claim against 

Defendant, and Intervening-Plaintiff remains responsible for providing all "no fault" 

benefits owed to Plaintiff. 

14) The policy is nowhere in the order of priority for Plaintiff's loss; had there 

been no policy of American Fellowship Mutual Insurance Company and, thus, no 

involvement of Intervening-Plaintiff in this loss, the Michigan Assigned Claims Plan 

(i.e., not Defendant) would have been responsible for Plaintiff's claim. 

15) This claim against Defendant is barred by MCL § 500.3145(1) in any event 

[with the two listed exceptions of this statutory provision (i.e., "notice" and "prior 

payment") not applying here]. 

16) Plaintiff filed the instant lawsuit against Defendant well after the statute 

of limitations clearly applicable to him had run, and Intervening-Plaintiff joined even 

later. 

17) Intervening-Plaintiffs rights of recovery against Defendant are expressly 

defined by Intervening-Plaintiff's own statutory provisions [i.e., MCL §§ 500.7931(3) 
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and 500.7935(2)1 as consisting of those rights possessed by Plaintiff such that 

Intervening-Plaintiff has a credit only if damages or benefits are recoverable by Plaintiff 

(stated another way, Intervening-Plaintiff stands in Plaintiffs shoes such that its right of 

recovery is no greater than that possessed by Plaintiff). 

18) Feistier said that MCL § 500.7911(3) was intended to merely relieve 

Intervening-Plaintiff from only complying with burdens imposed on insurance 

companies by the insurance code, and MCL § 500.3145(1), by its terms, imposes no 

burden on insurance companies at all such that reliance by Plaintiff and Intervening-

Plaintiff on this statutory provision is misplaced. 

19) Since MCL § 500.3145(1) applies to bar Plaintiff's claim, benefits are 

simply not recoverable. 

20) Any vague claim of unfairness by Intervening-Plaintiff is more than offset 

by the inequity that would be imposed on Defendant for it to be compelled to respond 

to potentially decades-old claims of which it never had notice; Plaintiff has no viable 

claim of unfairness at all, as his benefits would continue to be paid by Intervening-

Plaintiff [in substitution for American Fellowship Mutual Insurance Company (which 

was the ultimately responsible insurer that became insolvent)]. 

21) "Mend the hold" or "waiver/estoppel" is a red herring and does not 

apply to this case because it has no bearing on the substantive issue of coverage and 

may not be applied against a defense of "no coverage" (i.e., used to broaden coverage to 

protect Plaintiff against risks not included in the policy or expressly excluded from the 

policy). 
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22) "Mend the hold" or "waiver/estoppel" does not apply to this case 

because it further does not apply to the affirmative defense of statute of limitations — a 

defense that, by its very nature, is applicable where a lawsuit is filed after the statute of 

limitations has passed, does not exist and need not be raised unless and until a lawsuit 

is initiated, is timely as long as it was asserted in Defendant's first responsive pleadings, 

and is not a "lack of notice" defense. 

23) Defendant does not have nor was there ever occasion for it to assert a 

"lack of notice" defense; rather, Plaintiff clearly is subject to and the action clearly is 

barred by the one-year statute of limitations of the "No Fault Act" [i.e., MCL § 

500.3145(1)1. 

24) Intervening-Plaintiff clearly is subject to such statute of limitations as well 

since Intervening-Plaintiff "stands in the shoes" of Plaintiff (i.e., having no rights 

greater than Plaintiff himself has). 

25) If Defendant had received written "notice" during the first year post-

accident, then, by its terms, the statute of limitations would not apply; "notice" would 

have been for Plaintiff to assert, if available, as an exception to the statute of limitations. 

Plaintiff and Intervening-Plaintiff 

1) MCL § 500.3114 is both a "priority" and "entitlement" statute used to 

determine the next insurer in priority to pay PIP benefits to Plaintiff 

24 

41

R
EC

EIV
ED

 by M
SC

 7/20/2023 4:22:48 PM



2) Plaintiff is entitled to recover the PIP benefits from Defendant since it is 

the next "no fault" insurer in the chain of priority as the insurer of Ms. Groulx. 

3) Defendant is the contractual "insurer" of Ms. Groulx (who qualifies as an 

"insured person" by virtue of her status as an "eligible injured person") pursuant to the 

terms of both the "PIP" section (which extends coverage beyond its "named insured") 

and the "liability" section of the policy such that Defendant is responsible for payment 

of the PIP benefits under MCL § 500.3114(4). 

4) Under MCL § 500.3114, Plaintiff looks to the insurer of Ms. Groulx (i.e., as 

the operator of the vehicle occupied) such that the analysis under this statutory 

provision—for purposes of determining the next insurer in priority for Plaintiff —stops 

at this point. 

5) A "no fault" insurance carrier can be responsible for PIP benefits even if 

the vehicle it insures was not the actual vehicle involved in the accident. 

6) The defense that Ms. Groulx may be disqualified from her entitlement to 

actual payment/recovery of PIP benefits from Defendant under the policy for treatment 

of her injuries [by virtue of the fact that she was the "owner" of the vehicle (which was 

uninsured at the time of the accident)] is irrelevant and of no concern for purposes of 

determining who is the next insurer in line to pay PIP benefits to Plaintiff. 

7) Defendant's argument that both "coverage" and "policy" defenses are 

considered at the same time when determining if Ms. Groulx is an "insured" under the 

policy is flawed and contrary to Heniser 
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8) This is a two-step process: determining whether, first, there is coverage for 

Ms. Groulx's claim and, second, any exclusions apply to the claim. 

9) The statutory mandate of MCL § 500.7831(3) — that a lower-priority "no 

fault" insurer is obligated to pay PIP benefits to Plaintiff before Intervening-Plaintiff 

does so —trumps MCL § 500.3145. 

10) Focus is not on the insurer of the vehicle actually occupied by Plaintiff, 

but, rather, that of the owner, registrant, or operator thereof, and the language of the 

policy is examined to determine whether Defendant is the insurer of Shaina Groulx. 

11) Defendant is the insurer of Ms. Groulx pursuant to MCL § 500.3114(4). 

12) For purposes of "bodily injury" and PIP coverage, Ms. Groulx qualifies as 

an insured person under the policy as it defines the terms "insured person," "relative," 

and "eligible injured person" used in the policy. 

13) The fact that "liability" coverage for Ms. Groulx under the policy may be 

excluded by the "owned vehicle" exclusion therein and MCL § 500.3113(b) does not 

affect the existence of a contractual "insured/insurer" relationship between Defendant 

and Ms. Groulx because such exclusion merely sets forth a circumstance not covered by 

the policy and is  not relevant to defining who is an "insured" for purposes of MCL § 

500.3114(4) [that is to say, it is the presence of such relationship —not the terms of it—

that is the determinative inquiry for defining the "insurer" under the plain language of 

MCL § 500.3114(4)1. 

14) There is no requirement that Ms. Groubc's PIP claim be successful for 

purposes of MCL § 500.3114(4). 
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15) Unlike the policy here, the insurance contract in Dobbelaere did not define 

who was an "insured" thereunder, and there was nothing in the plain language of the 

contract to indicate an intent to render a relative of the insured an insured as well under 

the contract. 

16) The Michigan Court of Appeals addressed this very issue under a set of 

facts strikingly similar to the case at bar in Sours, concluding that the defendant 

occupied a higher order of priority as the insurer of the "owner," "registrant," and 

"operator" of the uninsured motor vehicle occupied by the injured plaintiff at the time 

of the occurrence [i.e., the "liability coverage" and "PIP coverage" exclusions merely set 

forth respective circumstances not covered and are not relevant to defining who is an 

"insured" for purposes of MCL § 500.3114(4)1. 

17) The policy clearly and unequivocally extended coverage beyond just its 

"named insured" (i.e., Mr. Groubc) to "insured persons," who include relatives (such as 

Ms. Groubc) living in the same household as Mr. Groulx. 

18) Intervening-Plaintiff can be liable only if there is no other insurance 

available (irrespective of priority) such that, if Defendant were liable for PIP benefits 

and American Fellowship Mutual  Insurance Company and Intervening-Plaintiff did not 

exist, then Defendant is liable for the benefits (i.e., Plaintiff can obtain the benefits from 

"last resort" Intervening-Plaintiff only if there is no other insurer on the risk). 

19) Intervening-Plaintiff is not a substitute insurer at the highest priority; 

rather, Intervening-Plaintiff is strictly an insurer of last resort and liable only if no other 

solvent insurer exists at any level of priority. 
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20) As a result of the insolvency, the legal effect is that there is no American 

Fellowship Mutual Insurance Company such that there is no question that Defendant 

(indisputably being a solvent insurer at some level of priority) is liable and 

definitionally at a higher priority than Intervening-Plaintiff. 

21) Defendant makes no reference whatsoever to the one and only exclusion 

upon which Defendant relies in the "denial" letter denying Plaintiff's claim (i.e., 

"Exclusion 7.c") and, in such denial, did not assert that Ms. Groubc was operating the 

uninsured vehicle at the time of the accident or Plaintiff failed to provide notice of the 

accident within one year thereof. 

22) Defendant has waived these and any other potential defenses under the 

doctrine of "mend the hold," whereby, once Defendant set forth its defenses in a denial, 

it could not assert new defenses during litigation. 

23) Intervening-Plaintiff is exempted from the "one-year back" rule and "one-

year notice" provision set forth in MCL § 500.3145(1). 

24) When Defendant refused payment, Defendant must have fully apprised 

Plaintiff of all defenses upon which it intended to rely, and its failure to do so 

constituted a waiver and precluded Defendant from asserting any defenses other than 

those of which it had previously given notice (i.e., "mend the hold" or 

"waiver/ estoppel"). 

25) Defendant is precluded from obtaining relief on ay defense not explicitly 

stated in the "denial" letter. 
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26) Plaintiff and Intervening-Plaintiff are not required to show prejudice by 

Defendant's failure to assert the proper defenses in the "denial" letter. 

27) Once Defendant denied coverage to Plaintiff and stated its defenses, 

Defendant waived or was estopped from raising new defenses such that an analysis of 

prejudice needed not be undertaken. 

28) Defendant admitted that it did not raise in the "denial" letter the defense 

of "notice of the claim," upon which Defendant is now relying [i.e., Defendant claims 

that Plaintiff and Intervening-Plaintiff failed to provide notice within one year (which, 

of course, was impossible because American Fellowship Mutual Insurance Company 

was still solvent during that period of time)]. 

29) Once Defendant learned of the claim, Defendant knew or should have 

known that the notice was not timely; despite that, Defendant did not raise nor 

specifically reference the defense of lack of notice in the "denial" letter, so Defendant 

waived that defense. 

30) The daims of Plaintiff are derivative of those of Intervening-Plaintiff. 

31) MCL § 300.7911(3) assures that Intervening-Plaintiff is not subject to the 

other chapters of the insurance code. 
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ANALYSIS OF COURT 

Is "Statute of Limitations" Defense Waived 
Under "Mend the Hold" Doctrine?  

The Court now turns its attention to whether Defendant waived the "one-year 

statute of limitations" defense contained in MCL § 500.3145(1) under the doctrine of 

"mend the hold." In other words, once Defendant set forth its lone "policy exclusion" 

defense (in conjunction with MCL § 500.3114) in the "denial" letter, could Defendant 

then assert the new "one-year statute of limitations" defense during litigation? 

When Defendant denied coverage to Plaintiff on October 29,2013, the only 

rationale given for the denial was the policy exclusion (in conjunction with MCL § 

500.3114). In the "denial" letter, Defendant did not reserve the right for it to rely upon 

other provisions of the policy nor cite to any other provisions of the No-Fault Act. Only 

after litigation commenced did Defendant raise the one-year statute of limitations as a 

potential defense. 

As supported by decades of good case law cited by Plaintiff and Intervening-

Plaintiff in connection with this issue, Michigan subscribes to the "mend the hold" 

doctrine (more commonly referred to as "waiver" and/or "estoppel"). The doctrine 

states essentially that, once an insurance company has denied coverage and stated its 

defenses, it has waived or is estopped from raising new defenses. For instance, an 

insurer cannot deny coverage to Plaintiff on one basis and then seek another rationale to 

support the denial once litigation has commenced. Thus, here, once Defendant cited the 

policy exclusion in the "denial" letter, Defendant could not then backpedal and look for 
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new reasons to support the denial. Defendant is stuck with its original denial. Having 

selected its defense, Defendant was not entitled to raise new defenses for its failure to 

provide PIP coverage once it was sued for doing so. 

With that said, however, Defendant's affirmative "one-year statute of 

limitations" defense is based solely upon the fact that the instant lawsuit was filed more 

than one year after the accident. . . it is not in support of lack of coverage. MCL § 

500.3143(1) contemplates that a lawsuit be commenced (i.e., not merely a claim be filed 

with an insurance company). By its very nature, then, the defense did not even exist 

and needed not be raised by Defendant unless and until the lawsuit was initiated by 

Plaintiff. In that regard, pursuant to MCR 2.111(17)(3)(a), Defendant asserted the 

defense in its first responsive pleadings. The "unless written notice of injury" clause of 

the statutory provision is an exception to the one-year bar that Plaintiff could have used 

in response to the defense (i.e., Defendant was not required to assert that the exception 

did not apply even before the lawsuit was commenced). Therefore, Defendant's 

argument that "mend the hold" does not apply to the defense has merit, and the 

defense is not waived under the "mend the hold" doctrine. 

Is Action Time-Barred under MCL 500.3145ag 

The Court now turns its attention to, assuming Defendant did not waive the 

"one-year statute of limitations" defense, whether this action would be time-barred 

under MCL § 500.3145(1). There is no dispute that the first time Defendant received 

notice of the accident occurred on or about September 24,2013, shortly after the 
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insolvency of American Fellowship Mutual Insurance Company (which was not 

declared insolvent until more than a year after the accident). 

Intervening-Plaintiff contends that it is not subject to the general provisions of 

the Michigan Insurance Code, including the No-Fault Act and, hence, MCL § 500.3145. 

Intervening-Plaintiff contends further that it was not required to put Defendant on 

notice within one year and MCL § 500.3145(1) does not preclude Intervening-Plaintiff 

from seeking reimbursement for PIP benefits from Defendant. Intervening-Plaintiff 

contends even further that MCL § 500.7931(3) shifts any payment burden from 

Intervening-Plaintiff to a solvent insurer. 

In response thereto, Defendant contends that MCL § 500.7911(3) was intended to 

relieve Intervening-Plaintiff from complying only with burdens imposed on insurance 

companies by the insurance code. In this regard, Defendant contends further that MCL 

§ 500.3145(1) imposes no burden on insurers; rather, it benefits them. 

MCL § 500.3145(1), by its terms, imposes that an action must be commenced 

against a "no fault" insurer for recovery of PIP benefits no more than one year after the 

subject accident. In this respect, the Court finds that this statutory provision can apply 

to both individuals and other insurers alike. In this way, the Court  finds further this 

imposition can be a burden/obligation on an insurance company such that Intervening-

Plaintiff is relieved from complying with it. Wherefore, this action is not time-barred 

under MCL § 500.3145(1). 

In addition and as a practical matter, Intervening-Plaintiff s claim against 

Defendant did not and could not even exist until the insolvency of American 
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Fellowship Mutual Insurance Company occurred in June 2013 (i.e., nearly two years 

after the accident) because Plaintiff's claim against Defendant could not accrue until 

that time. Before that time, Intervening-Plaintiff could not have been involved in this 

case for it to investigate the "insurance coverage" issue. Plaintiff would have had no 

reason for him to pursue other potential insurers for coverage because the then-existing 

order of priority made clear that American Fellowship Mutual Insurance Company was 

the insurer highest in priority to pay PIP benefits to Plaintiff. A claim against any other 

insurer (including Defendant) did not and could not exist until the claim accrued. A 

claim against Defendant could not accrue in this case until the insolvency. 

Is Plaintiff Entitled to Claim "No Fault" Benefits from Defendant? 

The Court now turns its attention to whether Ms. Groulx qualifies as an 

"insured" under the policy so as to render Defendant the "insurer" of the owner or 

registrant of the vehicle occupied by Plaintiff at the time of the accident. In so doing, 

the Court notes that this inquiry is not simply to see whether Ms. Groulx is listed as an 

"insured" or an "eligible injured person" under the terms of the policy. Michigan law 

requires "no fault" coverage potentially to extend to a resident relative pursuant to 

MCL § 500.3114(4). 

Yet, Dobbelaere — as binding precedent —held that such coverage does not 

necessarily render an insurance company the "insurer" of the resident relative for 

purposes of MCL § 500.3114(4) (even the resident relative in Dobbelaere was listed in the 

policy at issue there as an "insured," an "eligible injured person," or some equivalent to 
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either of those). Dobbelaere further states that the terin "insurer" is not defined in the 

No-Fault Act and a dictionary defines it as "one who agrees, by contract, to assume the 

risk of another's loss and to compensate for that loss." 

So, the fact that Ms. Groubc can derivatively claim PIP benefits through Mr. 

Groubc does not necessarily render Defendant the "insurer" of Ms. Groubc for purposes 

of MCL 500.3114(4). To the contrary, whether Defendant is such "insurer" depends 

upon the language of the relevant insurance policy. 

Transitioning to Amertsure (also binding precedent), the test is and the Court 

must determine whether, under the terms of the policy, Defendant was the "insurer" of 

Ms. Groubc (i.e., agreed, by contact, to assume the risk of loss on the part of Ms. Groubc 

and compensate her for it). Toward that end, the Court examined the policy (which 

necessarily includes the terms and conditions of coverage, exceptions, and exclusions). 

And, based upon results of such examination, the Court finds that Defendant was not 

an "insurer" of Ms. Groulx. 

More specifically, Ms. Groubc could claim PIP benefits under the policy and 

would have a viable claim against Defendant under certain circumstances (e.g., if she 

were injured as a passenger in Mr. Groulx's vehicle or struck as a pedestrian by a 

stranger's vehicle). But, under the very circumstances presented in this case, Ms. 

Groulx could not claim PIP benefits from Defendant because she was statutorily 

disqualified from PIP benefits, from any source, while operating her own vehicle that 

she had failed to insure. Had she properly insured the vehicle, the corresponding 

insurer would have been her insurer. Her having failed to do so, Defendant did not 
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become her "insurer" (i.e., Defendant assumed no risk whatsoever in connection with 

her use of her own vehicle); rather, she was disqualified from entitlement to PIP 

benefits altogether. 

To elaborate even more, the policy at issue here defines who is an insured, and 

the plain language of the policy indicates an intention by the parties to it to render Ms. 

Groubc an exclusion to coverage under it. Defendant assumed no such risk and would 

not compensate Ms. Groubc for any loss, whether for her own injuries or liability for 

those of someone else. Plus, there is no rational basis for concluding that Defendant 

was her "insurer" when it neither insured the vehicle nor Ms. Groubc [i.e., Ms. Groubc 

did not maintain insurance on the vehicle as she was required to do so under MCL § 

500.3101(1)1. To wit, Ms. Groubc was not only the operator of the uninsured vehicle at 

the time of the accident, but owned the vehicle as well. She was not insured to recover 

PIP benefits and had no coverage with Defendant at such time. Bottom line, Defendant 

had not assumed a risk of loss with respect to operation of the vehicle by Ms. Groubc 

and was not her "insurer." 

MCL § 500.3114(4) does not apply to Defendant. Consequently, Plaintiff is not 

entitled to claim "no fault" benefits from Defendant under the policy. 

CONCLUSION  

Under the facts and circumstances presented in this case with Plaintiff bearing 

the burden of proof on the last issue, the Court finds that: 
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1) Defendant did not waive the "one-year statute of limitations" defense 

contained in MCL § 500.3145(1) under the doctrine of "mend the hold"; 

2) This action is not time-barred under MCL § 500.3145(1); and 

3) Plaintiff is not entitled to claim "no fault" benefits from Defendant. 

In turn, the Court orders that: 

1) Summary disposition be GRANTED as to Defendant and DENIED as to 

Plaintiff and Intervening-Plaintiff; 

2) No costs or fees be awarded to any party; 

3) This is NOT a final order, does NOT resolve the last pending claim, and 

does NOT close the case. 

IT IS SO ORDERED. 

March 29,2021 
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STATE OF MICHIGAN
IN THE 7TH CIRCUIT COURT (COUNTY OF GENESEE)

SUSAN CHILDERS, Conservator for
JUSTIN CHILDERS, 

Plaintiff,

vs Case No. 13-101626-NF

PROGRESSIVE MARATHON INS., et al.,

Defendants.

_______________________________________/

MOTIONS FOR SUMMARY DISPOSITION

BEFORE THE HONORABLE RICHARD B. YUILLE, CIRCUIT JUDGE
FLINT, MICHIGAN - TUESDAY, OCTOBER 25, 2016

APPEARANCES:

For the Plaintiff: RICHARD F. BURNS JR P26189
Attorney at Law
30150 Telegraph Road, Suite 300
Bingham Farms, Michigan 48025
(248) 530-5540

For Intervening RONALD SANGSTER P39253
Plaintiff: Attorney for Michigan

901 Wilshire Drive #230
Troy, Michigan 48084
(248) 269-7040

For the Defendant: MICHAEL J. DE POLO P35733
Attorney for Progressive
10801 S. Saginaw St #D
Grand Blanc, MI 48439
(810) 695-3700

Recorded by: Via Video Recorder
Transcribed by: Shelie Robinson CER 6913

Certified Electronic Recorder
(810) 424-4454
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Argument by Mr. Sangster 19
Argument by Mr. Burns 31
Rebuttal argument by Mr. Saylor 35
Rebuttal argument by Mr. Sangster 39
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1 Flint, Michigan

2 Tuesday, October 25, 2016 - 2:20 PM

3 (All parties present)

4 THE COURT: All right.  I’ll call case 13-

5 101626, Childers and Michigan Property and Casualty

6 Guarantee versus Progressive Marathon Insurance

7 Company.  All right.  Somebody has to go first.

8 MR. SANGSTER: We were just talking about

9 that.  

10 MR. SAYLOR: We all filed summary disposition

11 motions the same day.  I am representing the

12 defendant.  They have a plaintiff and an intervening

13 plaintiff.

14 MR. SANGSTER: Ron Sangster for intervening

15 plaintiff Michigan Property and Casualty Guarantee

16 Association.

17 MR. BURNS: Richard Burns on behalf of Justin

18 Childers.

19 MR. SAYLOR: And Dan Saylor appearing on

20 behalf of Progressive, Your Honor.

21 MR. BURNS: So, who would you like to go

22 first?

23 THE COURT: Well, I guess I’d like

24 Progressive to go first.

25 MR. SAYLOR: All right then.  Good afternoon,
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1 Your Honor.  Again, Dan Saylor appearing on behalf of

2 Progressive.  This is our motion for summary

3 disposition, and, of course, the other parties have

4 moved for summary disposition as well.

5 Progressive is the defendant in this no-

6 fault insurance case in which the plaintiffs are

7 attempting to obtain no-fault benefits from

8 Progressive.  Progressive is advancing two defenses. 

9 They’re entirely independent of each other.  One is

10 that the action is barred by the statute of

11 limitations.  The other is that there is no coverage

12 that applies in any event.

13 I will begin with the one that’s most

14 conceptually simple and that would be the statute of

15 limitations, Your Honor.  Section 3145 of the No Fault

16 Act says -- it’s a little bit long because it talks

17 about a couple exceptions.  Nobody claims that there’s

18 any exception here.  It’s a very simple statement.  An

19 action for recovery of PIP benefits payable under this

20 chapter for accidental bodily injury may not be

21 commenced later than one year after the date of the

22 accident.

23 THE COURT: Let me stop you there because the

24 argument that I read that’s been raised against that

25 one year issue is that the remedial legislation that
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1 permits the Michigan Property and Casualty Guarantee

2 Association to become involved is such that it may

3 occur five years after the accident, ten years after

4 the accident, and if one were to apply the statute of

5 limitations as you are arguing, wouldn’t that defeat

6 the whole purpose of that remedial legislation?

7 MR. SAYLOR: Well, of course let’s begin with

8 the fact that we’ve got two plaintiffs.  One is

9 plaintiff Childers.  He’s the injured person claiming

10 benefits, and the other of course is the Guarantee

11 Association.

12 THE COURT: Right.

13 MR. SAYLOR: As to plaintiff Childers, there

14 really is nowhere to point to for protection from the

15 one year statute of limitations.  So, therefore, it

16 really only -- the question can only pertain to the

17 Guarantee Association.  In that regard--

18 THE COURT: Wait a minute.  So, Childers is

19 out?  He’s done?  He’s through?

20 MR. SAYLOR: Well, he began this case by

21 filing a complaint against Progressive.  Progressive

22 asserts a statute of limitations and he has no valid

23 response to that defense.  There’s nothing he can

24 point to in the statute or anywhere in the law that

25 gives them a way around that statute of limitations,
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1 and, quite frankly, it’s consistent with the Guarantee

2 Association as well because, while you might say but

3 in a general way, but then doesn’t that kind of

4 destroy the purpose of the Guarantee Association.  How

5 could they ever get reimbursement from an applicable

6 carrier?

7 Well, number one -- well, I have two

8 responses to that.  First, by their own -- by the

9 statute’s own terms, the Guarantee Association just

10 stands in the shoes of the injured claimant.  The

11 statute does not purport to suggest that the Guarantee

12 Association will always get its money back when it

13 pays benefits under its mission.

14 If there is available coverage, if there is

15 a source of recovery, certainly, by standing in the

16 claimant’s shoes, the Guarantee Association is allowed

17 to or can proceed by assignment.  The statute actually

18 uses the assignment.  The injured person’s rights are

19 deemed to be assigned to the Association.  It can

20 certainly pursue recovery from any obligor, so to

21 speak.

22 That’s the wrong one.  I wanted to just call

23 attention specifically to the language of the statute. 

24 First of all, this whole thing that elevates

25 Progressive -- let’s assume for the moment that we did
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1 have coverage here, potential coverage here.  The

2 statute says that if damages or benefits -- if

3 benefits are recoverable by a claimant or an insured

4 under an insurance policy, then the damages or

5 benefits recoverable shall be a credit against a

6 covered claim payable under this chapter.  

7 In the case law I quoted too uses the same

8 language.  It’s all contingent on if the injured

9 person would have a right of recovery against such and

10 such insured, then the Guarantee Association either

11 gets a set off or can get their money back, but it’s

12 all contingent on if there’s a viable claim, and the

13 other--

14 THE COURT: Well, let me interrupt here. 

15 Aren’t we assuming that the injured party here has a

16 viable claim?  It’s just a question of--

17 MR. SAYLOR: Well, I’m saying -- well, I’m

18 going back to the fact that their claim under the very

19 express terms of the statute is time barred and

20 there’s no exception--

21 THE COURT: As to you.

22 MR. SAYLOR: --as to the injured person.

23 THE COURT: As to you.

24 MR. SAYLOR: As to -- I am a defendant -- I’m

25 an insurance company in an action for recovery of PIP
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1 benefits, and so no action can be commenced against me

2 more than a year after the accident by -- certainly by

3 the injured person.

4 THE COURT: You’re not saying it’s time

5 barred against Michigan Property and Casualty?

6 MR. SAYLOR: I am saying it is because their

7 rights are no greater or no less than the injured

8 person’s.  They stand in their shoes, and I pointed

9 that out in the statute 500.7931(3) which is the very

10 statute that they claim their ability to claim

11 benefits substantively, but it’s contingent on

12 benefits being recoverable by the injured person.  So,

13 it is -- they stand in their shoes, and the other

14 statute I cite to even reinforce that more--

15 THE COURT: Well, let me back up because

16 you’ve got me really confused now and I thought I read

17 this.  Childers was entitled to get benefits from -- I

18 can’t even remember now -- the company--

19 MR. SAYLOR: American Fellowship originally.

20 THE COURT: --American Fellowship and they

21 paid the benefits and they went under.

22 MR. SAYLOR: That’s right.

23 THE COURT: Okay.  Then there is a statutory

24 provision that brings Michigan Property and Casualty

25 into the mix, right?
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1 MR. SAYLOR: Right.  They stepped in in the

2 shoes of the American Fellowship--

3 THE COURT: American Fellowship.

4 MR. SAYLOR: --and they take over and they

5 pay benefits.

6 THE COURT: Right, and so they’re obligated

7 to pay the benefits by statute.

8 MR. SAYLOR: That’s right.  That’s right.

9 THE COURT: Okay.  Now, they’re saying, well,

10 you know, if all of those stipulated facts that are in

11 the agreement fall into place, that you owe the money. 

12 That’s what they’re saying, right?

13 MR. SAYLOR: Well, I’m not 100 percent--

14 THE COURT: They’re entitled to be reimbursed

15 by you for the monies that they have paid.

16 MR. SAYLOR: To the extent that the injured

17 person would have a claim against another insurer or

18 some other -- it could be a tort case against anyone

19 who is obligated to pay, then they, Guarantee

20 Association, standing in the injured person’s shoes

21 has the right to get their money back.

22 THE COURT: That’s what they’re trying to do

23 with you.

24 MR. SAYLOR: That’s what they’re trying to do

25 with me.
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1 THE COURT: All right.

2 MR. SAYLOR: And -- but they stand in the

3 shoes.  They have no greater or lesser rights than the

4 injured person would have against that alleged

5 obligor, that second source of recovery, and my point

6 about these two statutory provisions, one being the

7 7931(3) is that’s what we’re talking about.  That’s

8 the one that says that when there is somebody else,

9 they can go after them and get their money back or

10 take a credit for what they would owe, but by its very

11 terms, it’s contingent on what the injured person

12 would be able to recover.

13 And the other one that I emphasize to show

14 that it’s truly no greater or lesser than what the

15 injured person would be able to do under the

16 circumstances is -- and that’s 500.7935(2), and that’s

17 the statute that says that an insured or claimant

18 entitled to the benefits of this chapter shall be

19 considered to have assigned to the Association to the

20 extent of any payment received from the Association

21 his or her rights against whoever might they claim to

22 be paid -- whoever they claim to be liable, any other

23 rights the insured claimant may have against another

24 person for payment of the covered claim by the

25 Association.  It says that he is deemed to -- Childers
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1 is deemed to have assigned his rights against whoever

2 to the Association.  

3 So, on those two statutory bases, it’s clear

4 that the Association’s ability to get their money back

5 is dependent on the injured person’s ability to make a

6 claim against that entity, and as far as the purpose

7 of the Guarantee Association, you’re right when you

8 talk about American Fellowship goes under, and so the

9 Guarantee Association, its mission in life is to step

10 in and take the place of that defunct insurer and just

11 be the one who pays the benefits.  

12 As a side note to that, yeah, if there is a

13 way that they can get some of their money back because

14 there’s somebody else who actually received premiums

15 for this loss or for this risk and everything and

16 there’s a viable claim, fine, they can do that, but it

17 doesn’t -- the statute doesn’t expect that that’s

18 always going to be the case for them.  When it’s

19 there, it’s there, but if it’s not, it’s not.

20 And here, I’m done with the statute of

21 limitations, but it’s not here because there just is

22 no legal route to get around the statute of

23 limitations here.  They are subject to it and it’s

24 barred.

25 And then now independent of the statute of
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1 limitations is there is no coverage here anyway. 

2 There just is no -- Progressive never was on the hook

3 or potentially on the hook for Justin Childers’

4 injuries in the first place.  By its terms, I mean

5 nobody claims that Justin Childers qualifies, is

6 entitled to benefits, based on the language of the

7 policy that was issued to this Groulx.  I can’t

8 remember his first name, but the brother.

9 You have this guy who lives in an apartment

10 or a house, and he owns a car, and it’s insured by

11 Progressive.  He’s not involved in the accident.  His

12 car is not involved in the accident.  There is no

13 connection between him and his insurance policy and

14 this accident.

15 The only connection that they claim is

16 Sheila -- what’s her name -- Sheila Groulx, something

17 like that.

18 MR. BURNS: Shaina.

19 MR. SAYLOR: Shaina Groulx.  She was living

20 with him, saying there.  This is in the stipulated

21 facts.  She may have been a resident relative.  We’re

22 assuming for the sake of argument that she’s a

23 resident relative of her brother who has a Progressive

24 policy, but she’s driving her own car, and Childers is

25 in the car, and she gets in an accident.  She failed
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1 to insure her own car.

2 Now, the question is, under the statute, if

3 Progressive was her insurer--

4 THE COURT: She’s not the one seeking

5 benefits however, right?

6 MR. SAYLOR: Correct.   

7 THE COURT: Okay.

8 MR. SAYLOR: She’s not.  Now, under certain

9 circumstances different from this case, could she be

10 in a position to claim benefits from the Progressive

11 policy?  Yeah, under certain circumstances.  For

12 instance, if she was walking on the sidewalk and gets

13 hit by a car, she’s a resident relative of her

14 brother, she gets to claim PIP benefits from her

15 brother’s insurer, Progressive, and that’s the only

16 connection.

17 That’s the closest you can say that, well,

18 maybe Progressive is her insurer, but that’s not the

19 case.  The case law comes down very clearly to say

20 that that connection, that potential ability to make a

21 claim under it’s section 31141, the resident relative. 

22 You can -- you know, a named insured can claim

23 benefits, a spouse can claim benefits, and a resident

24 relative can claim benefits.  That connection, that

25 potential entitlement to claimed benefits is not
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1 enough to say that that insurer is your insurer.  When

2 it comes down to, well now, I’m operating a car or I

3 own a car, I’m driving a car, and someone gets

4 injured, and the statute says you can recover your

5 benefits from the insurer of the owner of the car or

6 from the insurer of the operator of the car.

7 That’s the connection they’re trying to say

8 is, aha, well, Shaina Groulx was the operator of this

9 car.  She was the owner of this car, and since she’s a

10 resident relative of her brother and therefore

11 sometimes she might be able to actually claim benefits

12 from Progressive, we should say that Progressive is

13 her insurer, and that way he can claim his benefits,

14 Childers can, from the insurer of Shaina Groulx.  

15 But the Dobbelaere case, that’s exactly what

16 they argued in Dobbelaere, that, aha, well, she can

17 claim benefits as a resident relative.  So, therefore,

18 that company must be her insurer.  They said no.  Just

19 because you’re a resident relative and you might be

20 able to claim benefits yourself sometime doesn’t mean

21 they’re your insurer.  That’s not good enough.

22 She’s not a named insured or on the policy. 

23 She’s not even a listed driver on the policy.  Her car

24 is not listed on the policy.  There’s no connection.

25 THE COURT: Well, I don’t know that they’re
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1 arguing that she’s an insured, are they? 

2 MR. SAYLOR: Well, they have to -- that’s

3 their only way in.

4 THE COURT: I think they’re arguing that

5 under their view of the facts, your company has a

6 higher priority than the state’s casualty company.

7 MR. SAYLOR: Well, before you can say whether

8 we are higher or lower in priority, first, you have to

9 have -- like, for instance, you have insurer A and

10 insurer B, both providing coverage to the person. 

11 Insurer A, let’s say the typical situation, yeah,

12 well, there’s a named insured here, and then there’s

13 another policy that says, yeah, but they were

14 occupying the insured vehicle or something like that. 

15 Now, you’ve got two coverage situations and you’ve got

16 to look at the priorities.

17 But if there’s no coverage at all, there’s

18 no question of priority.  It’s one to nothing, and

19 there’s just no coverage here.  Progressive is not in

20 the line of priority because Justin Childers is not

21 somebody who is insured under the policy and he was

22 not injured while occupying a vehicle being owned or

23 operated by Progressive’s insured.  Progressive is not

24 Shaina Groulx’s insurer.

25 They are, Your Honor -- they are -- their
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1 position is dependent on establishing that Progressive

2 must be deemed to be Shaina Groulx’s insurer.  If they

3 can’t establish that, I think they will concede they

4 lose.  They have to prove that.  They have to

5 establish that, and my point here is that the only way

6 they can argue that Progressive is her insurer is by

7 saying, well, look at 3114(1), she’s a resident

8 relative.  Sometimes she could actually claim PIP

9 benefits from Progressive, but as I -- but those are

10 different circumstances.

11 She couldn’t in this case because she has no

12 claim for PIP benefits.  She’s disqualified because

13 she was occupying her own car.  It’s uninsured.  She

14 has no claim for PIP benefits from anybody.

15 THE COURT: Why doesn’t her son fall within

16 that category that you just described that would allow

17 her to recover benefits?

18 MR. SAYLOR: Why doesn’t who?

19 THE COURT: What did he do to disqualify

20 himself from receiving--

21 MR. SAYLOR: Childers you’re talking about?

22 THE COURT: Yes. 

23 MR. SAYLOR: He’s not disqualified.  He’s

24 entitled to benefits.  That’s why American Fellowship

25 paid and the Guarantee Association is paying.
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1 THE COURT: Okay.  All right.

2 MR. SAYLOR: But he’s not -- but he still --

3 so, he can claim benefits.  He just can’t claim them

4 from Progressive because Progressive doesn’t have any

5 exposure for this risk.  They might as well say, you

6 know, State Farm should pay because they’re a big

7 company in Michigan and they’ve got enough money to

8 pay it.  There’s no closer connection to this loss for

9 Progressive than there is for State Farm.  They’re

10 just not -- Shaina Groulx is not Progressive’s insurer

11 -- the other way around.  Progressive is not Shaina

12 Groulx insurer.

13 THE COURT: I don’t think anybody says that

14 she is, do they?

15 MR. SAYLOR: Well, I think they will say that

16 Progressive is Shaina Groulx’s insurer.

17 THE COURT: I think they will say Progressive

18 is liable to pay benefits.  I don’t know that they --

19 I’ll let them say what they’re going to say.

20 MR. SAYLOR: Yeah, we’ll see.  Well, I will

21 say, Your Honor, carefully look back and look at the

22 arguments on both sides.  Their only route for Justin

23 Childers to get benefits from Progressive is through

24 3114(4) of the No Fault Act and that’s the provision

25 that says somebody who is injured in an accident while
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1 occupying a motor vehicle can claim benefits from the

2 insurer of the owner of the vehicle, or that person

3 occupying a vehicle and gets injured in an accident

4 can claim benefits from the insurer of the operator of

5 the vehicle.  That’s what 3114(4) says.

6 So, they have to argue that Progressive is

7 that insurer, the insurer of the owner or the insurer

8 of the operator of that vehicle, and my whole point

9 here today is that Progressive is not that insurer

10 because Shaina Groulx didn’t have an insurer.  She’s

11 the owner of the involved car, but she didn’t have a

12 policy, and she’s the operator of that car, but she

13 didn’t have a policy, and Progressive just assumed no

14 risk with regard to her.

15 I believe the Guarantee Fund, Mr. Sangster

16 at one point argued that, well, what about for

17 liability coverage?  There was no risk with regard to

18 no-fault benefits for Shaina Groulx because she’s

19 disqualified.  But what about liability?  If she got

20 in an accident and ran somebody over, wouldn’t she

21 look to Progressive to defend her and pay benefits? 

22 Well, the answer to that is no, too.  They have no

23 exposure to pay liability coverage for a person who is

24 driving their own uninsured car.  Every policy has

25 other owned vehicle exclusion and that certainly would
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1 apply here.

2 Progressive had no risk in connection with

3 Shaina Groulx in connection with her use of her car,

4 and so therefore, Progressive is not her insurer, and

5 you can press them on this.  They will have to concede

6 that if Progressive is not Shaina Groulx’s insurer on

7 this day, they have no claim.

8 THE COURT: That’s not certainly what I read

9 them say, but I’ll listen to what they have to say.

10 MR. SAYLOR: All right, and, you know, if

11 need be -- if they say something surprising, you know,

12 I may have just a minute for rebuttal or something.  

13 Thank you.

14 THE COURT: Everybody -- everybody will want

15 some rebuttal probably.  

16 MR. SANGSTER: Again, good afternoon, Your

17 Honor.  Ron Stangster for defendant Michigan Property

18 and Casualty Guarantee Association.

19 First, with regard to the statute of 

20 limitations argument raised by Progressive, MCL

21 500.7911(3) makes it clear that we, the Guarantee

22 Fund, are not bound by the other provisions of the

23 Michigan insurance code.  That includes the one year

24 notice provision, the one year back rule, what have

25 you.
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1 The reason for that is quite simple and you

2 alluded to it when you questioned Mr. Saylor on this

3 issue.  When a person is involved in a motor vehicle

4 accident, they have no idea if five years down the

5 road, ten years down the road, 20 years down the road,

6 40 years down the road, whether their insurance

7 company will become insolvent.  American Fellowship,

8 for example, was around since the 1920s, a Johnny-

9 come-lately into the Michigan insurance market.  Yes,

10 it was a small carrier, but they managed to survive

11 and do business for, geez, you know, almost 100 years

12 before they went insolvent.

13 The Guarantee Fund is set up to handle the

14 claims of persons who were previously insured by

15 insolvent insurers, but the primary task is to find

16 the next highest priority insurer, and in this case

17 there is no other household insurer for Mr. Childers. 

18 It was only American Fellowship.

19 I’ve been handling cases involving insolvent

20 insurers for going on 30 years.  I, like you, remember

21 the old Cadillac Insurance Company from the 1990s --

22 from the 1980s.  They went insolvent in 1990.  I was

23 three years out of law school and Cadillac was a

24 client of our firm.  Lincoln Mutual Insurance Company

25 went under in 1997.  Reliance Insurance Company went
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1 out in 2000.  American Fellowship went out in 2013.

2 For the past 28 years I’ve been doing

3 insolvent carrier claims.  It’s been a nice, neat

4 system.  You go to the next highest priority insurer. 

5 They pick up the claim whether it’s ten, 20, 30 years

6 out.  They adjust the claim.  They will get a credit

7 for whatever was paid by American Fellowship.

8 So, if, for example, this matter -- this is

9 a CAT loss.  So, if it’s already in the CAT fund or

10 near the CAT fund, they are going to apply whatever

11 American Fellowship paid as a credit against their

12 ultimate exposure.  So, they just basically step into

13 the shoes of American Fellowship, they get credit

14 against their MCC assessment for what was paid, and

15 life goes on.

16 This is the first time that I’ve ever had

17 this argument raised in all my years of doing this,

18 and they, again, conveniently ignore MCL 500.7911(3)

19 that says we’re not bound by any statute of

20 limitations.  We can go after them as the next highest

21 priority insurer for reimbursement of what we paid and

22 to -- we can keep doing that.  We can continue

23 handling the claim and go back after Progressive every

24 year, or every two years.  Sorry.  We’ve paid out

25 $500,000 on this claim.  Reimburse us.  Do they really
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1 want to do that or do they simply want to handle the

2 claim and have control over the claim itself?

3 Now, let’s talk about -- do you have

4 questions on our position--

5 THE COURT: No.

6 MR. SANGSTER: --regarding statute of

7 limitations?

8 THE COURT: I follow you on that.  I guess

9 I’d like you to respond to the argument that was

10 raised that under no circumstance can Progressive be

11 deemed to be the insurer for--

12 MR. SANGSTER: That’s where I’m headed.

13 THE COURT: --these litigants.

14 MR. SANGSTER: Yeah.  That’s where I’m headed

15 right now.

16 THE COURT: All right.  

17 MR. SANGSTER: Okay.  It’s our position that

18 Progressive is the contractual insurer of Shaina

19 Groulx by virtue of their insurance contract, and let

20 me walk you through this argument.  Again, there is no

21 other household insurer in the Childers household.

22 So, now, the next highest order of priority

23 for occupants in motor vehicles is 3114(4), the

24 insurer of the owner, registrant, or operator of the

25 motor vehicle occupied by the injured party, in this
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1 case, Justin Childers, and note that it doesn’t tie

2 insurance to the specific vehicle occupied.  It

3 doesn’t say the insurer of the vehicle occupied.  It

4 says the insurer of the owner, or registrant, or

5 operator of the motor vehicle occupied by the injured

6 claimant.

7 So, now, we have to look to who is the

8 insurer if there is an insurer, and in this case there

9 are.  That insurance company is Progressive by virtue

10 of its contractual language.

11 How do we determine whether or not an

12 insurance company is an insurer of the owner or

13 operator?  We look at the contractual language, and

14 that’s what the Amerisure versus Coleman case was all

15 about.  Amerisure was my case.  I represented Titan

16 Insurance Company in that lawsuit and I was the

17 stuckee on that.  Okay.  In that case, one Reginald

18 Coleman was involved in an auto accident while an

19 occupant of an uninsured motor vehicle that was being

20 driven by a gentleman by the name of Bernard Coleman. 

21 Bernard was married to Tonya Page Coleman.  Okay.

22 THE COURT: You’ve lost me already.

23 MR. SANGSTER: Sure.

24 THE COURT: But go ahead.

25 MR. SANGSTER: Well, Titan insured Tonya. 
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1 Titan insured Tonya.  I’ll just use first names.  The

2 Titan policies has under the definition of the term

3 insured who is an insured.  The person named in the

4 policy Tonya, his or her spouse, Bernard.  So, by

5 virtue of our insurance contract, we were the insurer

6 of the operator, Bernard, of the vehicle occupied by

7 the injured party, Reginald.

8 So, Coleman stands for the proposition that

9 you look to the insurance contract to see how it

10 defines who is or is not an insured and, indeed, even

11 if it uses the term insured because there are some

12 insurance contracts that don’t use the term insured

13 or, in the case of Auto Owners, define it so narrowly

14 as to mean only, to mean only the person named in the

15 policy.  Everyone else is something else, but not an

16 insured.

17 So, you can also look at another case I

18 cited in my motion for summary disposition, a case

19 called Titan Insurance Company versus State Farm,

20 docket number 301978.  It was an unpublished decision

21 released on March 27 , 2012 where I walk the Courtth

22 through an analysis of, you know, how to tear apart a

23 policy language and to see if a person is the insurer

24 of the owner, registrant, or operator of a motor

25 vehicle, and in that case it was ultimately determined
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1 that State Farm was the insurer of the operator by

2 virtue of its contractual language in a case involving

3 an injured motorcyclist.  

4 You’re really delving deep into policy

5 language and trying to understand what it means, but

6 once you do that, it becomes pretty clear in this case

7 that Progressive is the contractual insurer of Shaina

8 Groulx subject to exclusions for Shaina, for example,

9 on the liability side or on the PIP side that don’t

10 apply to Justin Childers.  We contend--

11 THE COURT: Let me ask you this.

12 MR. SANGSTER: Sure.

13 THE COURT: You stipulated for purposes of

14 this motion that she was a resident of the house.

15 MR. SANGSTER: Yes.

16 THE COURT: If it turns out that she was not

17 a resident of the house, does that eliminate coverage

18 for--

19 MR. SANGSTER: Yes.

20 THE COURT: --the injured party, too?

21 MR. SANGSTER: Yes.

22 THE COURT: Because -- okay.

23 MR. SANGSTER: Yes.  We contend that Shaina

24 Groulx qualifies as an insured under two provisions of

25 the policy.  
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1 Under the PIP coverage, it defines the

2 phrase eligible injured person as an insured and the

3 eligible injured person is defined as one who is

4 injured in a motor vehicle accident.  Specifically, an

5 eligible injured person means you, which is Matthew

6 Groulx who was the name insured, or any relative, and

7 there’s no doubt that if she is a resident of that

8 household, she is a relative for purposes of the

9 Progressive policy, who sustains accidental bodily

10 injury in an accident involving a motor vehicle.

11 More importantly, under the BI coverage, she

12 is definitely considered an insured person because of

13 the liability coverage defines the phrase insured

14 person means you, Matthew Groulx, our named insured,

15 or a relative, Shaina, with respect to an accident

16 arising out of the ownership, maintenance, or use of

17 an auto.  The term relative is defined in their policy

18 as meaning a person residing in the same household as

19 you and related to you by blood.

20 So, there is no doubt she’s a relative.  For

21 purposes of today’s proceeding and these motions, you

22 have to assume that she is residing there, if not

23 domiciled there.  She falls within the definition of

24 the term insured person under the Progressive policy

25 by its contractual language.
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1 Therefore, under these two sections, she is

2 what we call a contractual insured.  That renders

3 Progressive the owner or the insurer of the owner,

4 registrant, and operator of the motor vehicle occupied

5 by Justin Childers.

6 The case that is directly on point and that

7 was highlighted in my response to Progressive’s motion

8 is Sours versus Titan and Westfield Insurance Company

9 (phonetic), and if you remember when you reviewed the

10 briefs, I made a nice neat little chart that

11 summarized here is the policy language of the

12 Westfield policy.  Here is the policy language of the

13 Progressive policy.  BI -- take you all the way down. 

14 They match identical.

15 In the Sours case, we had an occupant, a

16 passenger, in an uninsured motor vehicle just as we do

17 here.  We have an owner of a vehicle who was living

18 with a relative, just as we do here.  The relative was

19 insured with Westfield Insurance Company in the Sours

20 case.  The relative here is insured with Progressive.

21 And when you go through the language, the

22 Court of Appeals had no problem concluding that, yes,

23 Westfield was the insurer of the owner, and

24 registrant, and operator of the vehicle occupied by

25 the insured party, Mr. Sours.  Therefore, it occupied
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1 a higher order of priority than did Titan Insurance

2 Company which was assigned to handle that claim by the

3 Michigan Assigned Claims Plan.

4 In the Sours case, the Sours case, the Court

5 of Appeals specifically rejected, specifically

6 rejected, the same arguments relied upon by

7 Progressive in this case.  First, Westfield argued

8 even though she may be considered an insured person

9 under the Westfield policy, we have this other vehicle

10 -- other vehicle exclusion that would bar us --

11 preclude us from having to afford her a defense, and

12 the Court of Appeals said you can’t use that policy

13 exclusion as to the owner and operator of the vehicle

14 to bar the claim of the occupant.

15 Westfield likewise argued that -- in fact,

16 here’s what the Court of Appeals said about the BI

17 exclusion.  It said Westfield attempts to distinguish

18 this case from Coleman by arguing that a policy

19 exclusion applies to negate liability coverage under

20 the circumstances of this case.  That is the policy

21 indicated that liability coverage was not provided for

22 the ownership, maintenance, or use of any vehicle

23 other than your covered auto which is owned by any

24 family member.  That exclusion appears in almost every

25 insurance company I’ve looked at, and it’s in the
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1 Progressive policy.

2 But the Court of Appeals went on to say this

3 exclusion is not relevant to defining who is an

4 insured for purposes of 500.3114(4).  The exclusion

5 merely sets forth a circumstance not covered by

6 insurance.  It is the presence of a contractual

7 insured/insurer relationship, not the terms of that

8 relationship, which is the determinative inquiry for

9 defining the insurer under the plain language of

10 3114(4).  So much for the liability argument. 

11 On the PIP side, they argue, well, Shaina

12 Groulx would be disqualified under MCL 500.3113(b)

13 because she is the owner of an uninsured motor

14 vehicle.  That argument is eerily familiar with what

15 the Court of Appeals addressed in Sours.  

16 Quoting again, similarly, Westfield argues

17 that it was that the insurer of Vond.  Vond was the

18 owner and operator of a motor vehicle occupied by Mr.

19 Sours for purposes of PIP benefits because of a policy

20 exclusion.  The Court sets that aside and says that

21 this exclusion merely sets forth a circumstance not

22 covered and is not relevant, is not relevant to

23 divining who is an insurer for purposes of MCL

24 500.3114(4) and -- the Court went on to say and in any

25 case, there is no requirement that an owner’s PIP
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1 claim be successful for purposes of triggering MCL

2 500.3114(4) as to the passenger.

3 Mr. Childers’ ability to claim benefits

4 under the Progressive policy and indeed the Guarantee

5 Fund’s ability to force Progressive to occupy the

6 highest order -- the next highest order of priority

7 and to reimburse us for what we paid is not contingent

8 upon what Shaina Groulx can or cannot do, what benefit

9 she may or may not be entitled to, what defenses she

10 can or cannot force Progressive to do for her.  

11 All that depends upon is, as quoted by the

12 Court of Appeals, the presence of a contractual

13 insured/insurer relationship, not the terms of that

14 relationship, and that is exactly what we have here by

15 virtue of the Progressive definition of the term

16 insured person on the liability side and the

17 definition of the phrase named or eligible injured

18 person on the PIP side.

19 If it’s there in the contract, as these

20 cases hold, if it’s there in the Progressive contract,

21 Progressive is the insurer of Shaina Groulx, the

22 owner, registrant, and operator of the vehicle

23 occupied by Justin Childers.  It is the next highest

24 priority insurer.  It steps in.  It pays the benefits. 

25 It reimburses us.  It gets credit from American
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1 Fellowship, and then it goes up to the CAT fund and

2 life goes on.  Any questions?

3 THE COURT: No.

4 MR. SANGSTER: Did I -- okay.

5 THE COURT: No.  I don’t have any questions.

6 MR. BURNS: Richard Burns on behalf of Justin

7 Childers, the innocent victim.

8 In this case -- and I’ll address the issues

9 raised by the Court in the same order.  

10 The statute of limitations, on its face, it

11 would seem that 3145 mandates you’ve got a year to

12 give notice.  He didn’t do that.  Notice was given

13 some 13, 14 months after the fact, and that presents a

14 problem except when you look at the Guarantee Act, it

15 is the more specific act, and mandates that Justin

16 Childers must proceed against any lower priority

17 insurer.  It turns the No Fault Act upside down.  Says

18 anybody in the lower priority, you are mandated to go

19 after them, and so we did after receiving notice.

20 Now, the Guarantee Association has a statute

21 that helps it because under 7911(3) it is relieved of

22 any -- of complying with any other provisions within

23 the insurance code.  So, it gets a pass.

24 The only thing that I have is the policy

25 argument that, well, wait a second, if I have to
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1 provide notice under 3145 within a year, that means I

2 have to file my action, anticipate that the insurer,

3 be it AAA, State Farm, American Fellowship, may, in

4 fact, file for liquidation or be forced into

5 liquidation, and therefore, I now have to explore all

6 other possible lower priority insurers and put them on

7 notice. 

8 I don’t think that was the intent either of

9 the Guarantee Association Act or the intent of No

10 Fault.  Certainly we’ve got enough litigation with

11 providers and others that we don’t need additional

12 litigation.

13 I think the statute is properly read and

14 there are no cases directly on point that say that

15 3145 is not applicable.  However, it is clear from the

16 intent of the statute that the Guarantee Association

17 certainly can proceed beyond the one year.

18 Now, the question is as to Progressive, when

19 you look at the statute on priority under 3114, you of

20 course look to the insurer as a resident relative, and

21 in this case Justin Childers did not have a vehicle of

22 his own.  His mother, with whom he resided, was

23 insured with American Fellowship, and they in turn

24 were paid benefits shortly after the accident which

25 was in 2011, this liquidation taking place in 2012 and
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1 then into ‘13.

2 Upon getting notice, we immediately filed

3 against Progressive as far as a claim.  The reasons

4 provided in their claim in response, a denial, was

5 that the same reason they are using today, 3145.  They

6 are attempting to mend the hold.

7 The Court has seen -- and I have briefed

8 extensively mend the hold.  I adopt that argument

9 orally now, but I will focus more importantly on what

10 the Court raised which is, wait a second, is Shaina

11 Groulx insured and is that a basis for Justin Childers

12 to make a claim against Progressive?  Well, under --

13 there’s two Supreme Court cases.  

14 Heniser which is cited which says in

15 examining coverage, you first make a determination if

16 the policy provides coverage to the insured.  In this

17 case, it would be Shaina Groulx, and you look at page

18 seven of the policy that’s attached and Progressive

19 agrees that it will pay to an eligible injured person

20 who is injured no-fault benefits, an eligible injured

21 person means you or any relative, and for the purposes

22 of this argument and this motion, Progressive has

23 agreed that Shaina Groulx is a resident relative and

24 that she was injured.  So, on the face of it, she’s

25 entitled to benefits.
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1 The next question would be does she get

2 benefits actually paid to her.  That’s a separate

3 issue.  She is an insured under the policy, and once

4 she is an insured, then you look to 3114 which is both

5 an entitlement statute and a priority statute, and you

6 drop down because American Fellowship is no longer

7 there, that’s under 3114(1), you drop down to (4) and

8 Shaina Groulx is the owner/operator.  That’s under

9 section four.

10 All right.  Who insures her, and in this

11 case she didn’t have her own policy, but she would be

12 entitled to coverage under her brother’s policy.  If,

13 hypothetically, she were driving a total stranger’s

14 car and that was the first time, she would have been

15 afforded benefits and Progressive could not make the

16 argument its making today.

17 But the trigger is if there is coverage for

18 her, before you look at disqualifiers, that is the

19 point where the analysis stops and you then have your

20 order of priority.  That was the lower priority, and

21 therefore, Justin Childers is entitled to coverage

22 based upon that, the actual language of the policy

23 because you look to the statute under 3114 to

24 determine the next order.  Whether Shaina Groulx is

25 entitled to coverage herself, actual payment, is a red

101

R
EC

EIV
ED

 by M
SC

 7/20/2023 4:22:48 PM



35

1 herring, a separate issue.

2 Now, and also cited in the brief is the case

3 of Belcher which sets forth that 3114 is both an

4 entitlement and a priority statute and is mandated

5 under the Guarantee Association act.  I, Justin

6 Childers, have to proceed against the lower priority

7 insurer, and that’s what we’ve done here.  Thank you,

8 Your Honor.

9 THE COURT: Thank you.

10 MR. SAYLOR: May I respond to--

11 THE COURT: You get the final word here. 

12 Yes.

13 MR. SAYLOR: Thank you.  Your Honor, Dan

14 Saylor again for Progressive.

15 Responding to Mr. Burns’ last point, and, in

16 fact, it was his first point, too, that he says that

17 the Guarantee Act requires that the injured person

18 must go after the next highest insurer in priority. 

19 It doesn’t say that anywhere.  There’s nothing -- you

20 can look at all of the citations of the statutes and

21 read all of the case -- all of the subsections that

22 are cited or quoted.  There’s nothing in there that

23 talks about where an injured claimant should go after

24 the next highest priority.  It’s the Guarantee

25 Association that pays and then the Guarantee
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1 Association, as I said before, when available if

2 there’s actually an action, a recoverability, the

3 Guarantee Association can seek reimbursement.

4 But -- and while I’m talking about

5 misstatements of what the statute says.  On the

6 statute of limitations issue, Mr. Sangster said

7 relying on 7911(3) that, you know, it says that we’re

8 not bound by the statute of limitations, the Guarantee

9 Association.  It says we’re not bound by the statute

10 of limitations.  It doesn’t say anything close to

11 that.  

12 It’s a very general statute that simply says

13 that the Guarantee Association is not subject to other

14 laws, other chapter -- you know, the requirements of

15 the insurance code and the case law -- there’s a case

16 cited that kind of fleshes that out, but basically

17 burdens imposed on insurance companies by statute are

18 not imposed on the Guarantee Association.  That’s what

19 the statute is that they’re relying on for saying that

20 we get a free pass on statute of limitations.  It’s a

21 very general provision that just says the Guarantee

22 Association is not subject to the burdens of the

23 insurance code.

24 But the 3145 statute of limitations is not a

25 burden imposed on insurance companies.  It’s very much
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1 a benefit to an insurance company.  I’m not exposed to

2 a lawsuit if more than a year has gone by and I’ve

3 never had notice of the injury.

4 So, that’s all I’ll say about the statute of

5 limitations.  I believe that it totally applies.  The

6 statute definitely puts the insurer -- the Guarantee

7 Association in the shoes of the claimant, and any

8 claimant, their action against an insurance company

9 who never heard of this accident for five or ten

10 years, as the examples were given, would have no

11 viable claim.  So, therefore, neither does the

12 Guarantee Association.

13 And as for the coverage question, I think

14 you heard both Mr. Burns and Mr. Sangster are

15 scrambling around trying their best to show that, in

16 fact, Progressive is the insurer of Shaina Groulx.  It

17 is necessary for their claim.  I hope you picked up on

18 that.  That was -- they’re scrambling to try to make

19 that showing that Progressive is her insurer.

20 Mr. Sangster says that, well, his theory

21 that Progressive is the insurer is she is a

22 contractual insured, that if you just really look at

23 the Progressive policy, you’ll find that Progressive

24 is her insurer, and he relies on the Sours case.  It’s

25 unpublished.  So, therefore, it’s a nonbinding.  It’s
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1 none precedential.  If you find it persuasive, then

2 you can rely on it to the extent that you desire, but

3 I would submit that Sours is entirely unpersuasive

4 because it is fundamentally wrong.  

5 It reaches the wrong result for the wrong

6 reason.  It says that because she can make a claim as

7 his resident relative, albeit in other situations,

8 that makes Progressive her insurer.  That because she

9 could look to Progressive for protection to indemnify

10 her loss, that makes Progressive her insurer even

11 though she couldn’t collect in this situation.

12 Well, that flies directly in the face of the

13 two pillar cases on this issue.  One is Dobbelaere and

14 one is the Coleman case which Mr. Sangster was

15 involved in, and Coleman specifically says that you

16 are someone’s insurer if you assume the risk of

17 another’s loss, and it proceeds to say very

18 specifically at the time of the accident.

19 Now, so, you have to ask yourself what risk

20 was Progressive assuming with respect to Shaina Groulx

21 on that day?  No risk whatsoever.  If she’s driving

22 her uninsured motor vehicle out there, Progressive has

23 no obligation to protect her, and, in fact, if she

24 made a claim of any sort, it would be turned back

25 because she just has no ability to get benefits from

105

R
EC

EIV
ED

 by M
SC

 7/20/2023 4:22:48 PM



39

1 Progressive, and therefore, under the very tests that

2 Coleman lays out, Progressive cannot be deemed her

3 insurer.

4 And the Dobbelaere case, as I pointed out

5 before, specifically answered the question, well, what

6 about the fact that, you know, she is a resident

7 relative.  She could claim under the statute to get

8 benefits from Progressive.  They said that’s not

9 enough.  That’s specifically that was exactly what

10 Dobbelaere addressed, and they said that’s not enough

11 to make a company her insurer.

12 So, Your Honor, I would just ask that you

13 grant summary disposition in favor of Progressive

14 unless you have any further questions.

15 THE COURT: I do not.

16 MR. SAYLOR: Thank you.

17 THE COURT: Thank you.  

18 MR. SANGSTER: Any further rebuttal?

19 THE COURT: Just responding to what -- I know

20 you were writing notes furiously during some of his

21 comments.  If you want to respond to those comments?

22 MR. SANGSTER: I have two very short --

23 first, it did assume the risks associated with Shaina

24 Groulx when it used the term relative in its policy. 

25 It didn’t have to.  Progressive could have simply
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1 defined the term insured as meaning the person named

2 in the policy, period, and called everyone else

3 something else, but it did not.  It assumed the risk

4 of relatives driving automobiles in the household

5 subject to other exclusions.

6 The statute of limitations -- I’m just

7 applying the -- by statute of limitations, I want to

8 make it clear that I am simply referring to the

9 statute of limitations on the one year back rule set

10 forth in the insurance code.  I’m not referring to RJA

11 statute of limitations 79 -- or MCL 500.7911 makes it

12 clear that we are not bound by the other provisions of

13 this chapter unless we choose to be, but it’s -- we’re

14 not bound by it because, again, what if you have an

15 insurance carrier that goes belly up after 40 years of

16 handling a claim, and we know Michigan’s lifetime

17 unlimited no-fault benefits is unique.  It’s one of a

18 kind out of all 50 states.  We’re the only state that

19 has the system.  How do you know if your insurer is

20 going to be around in 40 years?  You don’t.

21 As Mr. Burns points out, it is impossible,

22 unduly burdensome, and indeed would produce an absurd

23 result if an injured claimant had put every

24 conceivable insurer on notice of a claim within one

25 year in order to guard against the remote possibility
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1 of their highest prior insurer becoming insolvent. 

2 It’s not what the system was designed to do.

3 Again, in 30 years of handling claims of

4 insolvent insurers, this is the first time I have any

5 carrier raise this argument.  Everyone else accepts

6 the claim, picks it up, and life goes on.  Thank you,

7 Your Honor.

8 THE COURT: Thank you.  I’m going to order a

9 transcript of today’s proceedings and I’ll see that

10 you get copies.  I’m also going to ask you for some

11 assistance.  You are not from Genesee County, but

12 you’ve probably heard about our water issues here, and

13 I have been assigned the water cases.

14 MR. BURNS: Oh my goodness.

15 THE COURT: Well, I do the first one and I

16 guess they all follow.  We’re up to about 500 or 600,

17 and we had a session here two weeks ago with attorneys

18 from California, New York, Virginia, and they come,

19 and the estimate is it will be somewhere in the area

20 of 9,000 when we get all done.  

21 So, I know we’re not going to try all of

22 those, but the administration of that has become

23 problematic.  In fact, effective just a day or so ago

24 I’m not getting any new civil cases until we get

25 through this process.
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1 So, I would like to ask you so that you can

2 get an opinion while I’m still here and hopefully

3 within -- before the end of the year, if you could

4 outline your arguments that you made to me.  Just not

5 more than two pages with cases that you feel that I

6 should look at.  With that and with the transcript of

7 the proceedings, I think I’ll be able to put something

8 together hopefully before, don’t quote me, but

9 hopefully before the end of the year.  The water cases

10 won’t really pick up momentum until sometime next

11 year, but it’s going to be fun.  Anything further?

12 MR. SANGSTER: When would you like the two

13 page outline submitted to your Honorable Court?

14 THE COURT: Ten days.  I mean next Friday, a

15 week from Friday.  Is that doable?

16 MR. SANGSTER: That takes us to October 28 ?th

17 THE COURT: No.  October 28  is this Friday. th

18 It would be November--

19 MR. SANGSTER: November 4.

20 THE COURT: --4 .th

21 MR. SANGSTER: No problem.

22 THE COURT: Okay.

23 (At 3:15 PM, proceedings concluded)

24 Tape No. 10/25/16 3:15 PM

25
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1

2

3

4

5 STATE OF MICHIGAN )

6 COUNTY OF GENESEE )

7

8 I, Shelie Robinson, do hereby certify that this

9 transcript, consisting of 43 pages, is a complete,

10 true and correct transcript to the best of my ability

11 of the videotaped proceedings taken in this case on

12 Tuesday, October 25, 2016, before the Honorable

13 Richard B. Yuille, Circuit Judge.

14

15 October 29, 2016 Shelie Robinson

16 SHELIE ROBINSON CER 6913

17 Circuit Courthouse

18 900 S. Saginaw Street

19 Flint, Michigan 48502

20 (810) 424-4454
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EXHIBIT 6 
 
 

Progressive Michigan Auto Policy issued to 
Matthew Groulx, 7/14/2011 to 1/14/2012 

(submitted below as an exhibit to the parties’ 
Stipulated Facts, ¶10) 
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Defendant Progressive’s Motion for 
Summary Disposition, 

9/3/2015 
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