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Defendant-Appellee/Cross-Appellant.

Before: CAVANAGH, P.J., and GARRETT and YATES, JJ.

YATES, J.

Nothing in life is perfectly predictable, even when the Michigan no-fault act is involved.
The passage of decades has revealed holes in what was intended to be a comprehensive scheme to
simplify automobile insurance and expedite the payment of benefits to victims injured in motor-
vehicle collisions. This case reveals yet another hole in the no-fault act that the courts must fill.
Plaintiff’s son, Justin Childers, was severely injured in a 2011 automobile accident and received
no-fault personal protection insurance (PIP) benefits from plaintiff’s insurer, which was the first-
priority insurer. But when that insurer was declared insolvent, plaintiff filed this action against
defendant, Progressive Marathon Insurance Company (Progressive), as the next-highest-priority
insurer because Progressive insured a relative of the driver of the vehicle involved in the accident.
Michigan Property & Casualty Guaranty Association (MPCGA), which had assumed liability for
payment of no-fault benefits after the highest-priority insurer was declared insolvent, intervened
in the action and agreed that Progressive was primarily liable for the payment of no-fault benefits.
But Progressive responded that the complaints were untimely filed and Progressive was not in the
line of priority insurers. On cross-motions for summary disposition, the trial court denied relief to
plaintiff and MPCGA and granted summary disposition to Progressive on the basis that the driver
of the relevant vehicle was uninsured. Plaintiff and MPCGA then appealed, and Progressive filed
a cross-appeal, arguing that the complaints of plaintiff and MPCGA were barred by the one-year
statute of limitations in MCL 500.3145(1). We conclude that the complaints were timely filed and
the driver of the vehicle was an insured person under Progressive’s policy. Therefore, we reverse
and remand for entry of orders granting summary disposition in favor of plaintiff and MPCGA.

I. FACTUAL BACKGROUND

On August 6, 2011, Justin Childers was severely injured in a motor-vehicle accident while
riding as a passenger. Shaina Groulx owned and was driving the vehicle in which Justin was riding
when the collision occurred. Everybody agrees that Shaina’s vehicle was uninsured at the time of
the accident, which caused injuries to Justin’s head and spine that rendered him quadriplegic. As
a result of his injuries, Justin was declared legally incompetent and plaintiff, Susan Childers, was
appointed as his conservator.

At first, Justin received no-fault PIP benefits from American Fellowship Mutual Insurance
Company (American Fellowship) under an automobile policy issued to plaintiff that extended
coverage to Justin as a resident relative of plaintiff’s household. But on June 12, 2013, American
Fellowship was declared insolvent and MPCGA assumed responsibility for its obligations, giving
MPCGA a “covered claim” under Michigan’s property and casualty guaranty association act, MCL
500.7901 et seq. Because MPCGA is a last-resort insurer, it investigated whether there were any
other potential insurers liable for no-fault benefits for Justin’s care. Progressive was identified as
a potential responsible insurer under a policy it issued to Shaina’s brother, Matthew, for a vehicle
he owned. Progressive was informed of Justin’s claim in September 2013, and it denied the claim

-
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in October 2013. In its denial letter, Progressive relied upon a policy exclusion that made Shaina
ineligible for PIP benefits under the circumstances of the accident.

Plaintiff and MPCGA filed this action, seeking to hold Progressive responsible for Justin’s
PIP benefits. They asserted that Shaina, as the driver of the vehicle involved in the accident that
injured Justin, was an insured under the no-fault policy that Progressive issued to Matthew for a
vehicle he owned. That policy defined an “eligible insured person,”! in part, as “you or any relative
who sustains accidental bodily injury in an accident involving a motor vehicle.” At the time of the
accident in August 2011, Shaina had been living with Matthew since October 2010, and she had
no other residence. She had changed her address to receive mail at Matthew’s apartment. Shaina
testified at her deposition that she sustained injuries in the accident, including bruises, fractured
ribs, and a sprained ankle. All parties filed cross-motions for summary disposition. Moving under
MCR 2.116(C)(10) (no genuine issue of material fact), plaintiff and MPCGA argued that Shaina
was an insured person under Matthew’s policy, which warranted holding Progressive liable for no-
fault coverage under MCL 500.3114(4)(b). Progressive sought summary disposition under MCR
2.116(C)(7) (statute of limitations) and (10). Progressive not only denied that Shaina qualified as
an insured person under its policy issued to Matthew, but also insisted that the claims of plaintiff
and MPCGA were barred by the one-year statute of limitations in MCL 500.3145(1).

For purposes of their competing motions for summary disposition, the parties agreed to the
following stipulated facts:

1. Justin S. Childers was severely injured in a motor vehicle accident on
August 6, 2011. As aresult of his injuries, including quadriplegia, he has incurred,
and continues to incur, expenses for his care.

2. The motor vehicle in which Childers was a passenger when the accident
occurred, a 1988 Oldsmobile, was owned, registered and operated by Shaina Lee
Groulx, only. Shaina Lee Groulx did not possess any valid automobile insurance
policy in her name at the time of the accident. Her 1988 Oldsmobile was itself
uninsured at the time of the accident.

3. At the time of the subject automobile accident, Justin S. Childers did not
own a motor vehicle, but he and his mother, Susan Childers, were domiciled in the
same household. Since Susan Childers was at that time a named insured on a valid
no-fault automobile insurance policy issued by American Fellowship Mutual
Insurance Company, Justin S. Childers was entitled to receive whatever personal
protection insurance (“PIP”) benefits to which he was entitled from American
Fellowship.

!'Some opinions of this Court at times use the phrase “contractual insured.” Because the relevant
inquiry in this case is whether Shaina is an “insured person” as defined by the Progressive policy,
we use that terminology.
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4. For a period of time PIP benefits were paid to and for the benefit of Justin
S. Childers by American Fellowship.

5. On October 29, 2012, a Rehabilitation Order was entered in the Ingham
County Circuit Court placing American Fellowship Mutual Insurance Company
into rehabilitation under MCL 500.8112. During this time American Fellowship
continued to pay certain PIP benefits to or on behalf of Justin Childers.

6. On or about June 12, 2013, American Fellowship was declared insolvent
by Order of the Ingham County Circuit Court, within the meaning of the property
and casualty guaranty association act, MCL 500.7901, ef seq.

7. Pursuant to its statutory duties under MCL 500.7901, ef seq., and subject
to any rights and limitations set forth in the act, the Intervening Plaintiff, Michigan
Property and Casualty Guaranty Association” [sic] (hereinafter, “MPCGA”)
became responsible for the insolvent insurer’s obligations that qualify as “covered
claims” within the meaning of MCL 500.7925. Justin S. Childers’ claim for PIP
benefits against American Fellowship qualifies as a “covered claim” under MCL
500.7925.

8. After assuming responsibility for American Fellowship’s “covered
claims,” the MPCGA investigated whether PIP benefits were recoverable by
claimant Justin S. Childers from any other insurance policy since, under the
governing statute, (a) Childers is required to exhaust all coverage provided under
any other insurance policy, (b) any such benefits recoverable by Childers would be
a credit against the “covered claim” payable by the MPCGA, and (c) to the extent
of any benefit payments actually made by the MPCGA, Childers is deemed to have
assigned to the MPCGA any rights he may have against any other insurer for
payment of the “covered claim.” MCL 500.7931(3); MCL 500.7935(2).

9. On or about September 24, 2013, Defendant, Progressive Marathon
Insurance Company (hereinafter, “PMIC”), for the first time received notification
of the injuries suffered by Justin S. Childers on August 6, 2011.

10. On November 22, 2013, this lawsuit was initiated on behalf of Justin S.
Childers and his conservator, Susan Childers, against Defendant PMIC.

11. Defendant PMIC had issued an auto insurance policy to one Matthew
M. Groulx, Policy Number 18940781-7 (a true and complete copy of which is
attached hereto), which policy was in effect at the time of the subject accident on
August 6, 2011. The only “Named Insured” on the policy is Matthew M. Groulx,
and the only motor vehicle identified on the policy, a 2002 Buick Century, was not
in any way involved in the Childers accident of August 6, 2011. The name of
Shaina Lee Groulx does not appear in the policy issued to Matthew M. Groulx.

12. Matthew M. Groulx is the brother of Shaina Lee Groulx. Some months
prior to the subject accident, Shaina Lee Groulx had begun staying with her brother
in his apartment in Bloomfield Hills, Michigan, intending to remain there

-
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temporarily until she could move into an apartment of her own, although she was
still staying at the apartment on the date of the accident, August 6, 2011. Whether
Matthew M. Groulx and Shaina Lee Groulx were domiciled in the same household
is not a stipulated fact but is a disputed point. Additionally, whether Shaina Lee
Groulx was injured in the motor vehicle accident of August 6, 2011 is not a
stipulated fact, but is a disputed point. For purposes of the issues presented in the
parties’ cross-motions for summary disposition, only, the parties will assume that
Matthew M. Groulx and Shaina Lee Groulx were domiciled in the same household
at the time of the subject accident and that Shaina Lee Groulx was injured in the
accident.

Addressing the motions, the trial court disagreed with Progressive’s statute-of-limitations
defense, but agreed that Shaina was not an insured person under the terms of the Progressive policy
issued to Matthew. Therefore, the trial court denied summary disposition to plaintiff and MPCGA
and granted summary disposition under MCR 2.116(C)(10) to Progressive on the basis that Shaina
was not an insured person under its policy. These appeals followed.

II. LEGAL ANALYSIS

The competing parties have presented a host of issues on appeal. First, Progressive argues
in its cross-appeal of the denial of relief under MCR 2.116(C)(7) that the claims of plaintiff and
MPCGA are time-barred under the statute of limitations set forth in MCL 500.3145(1). We review
de novo the legal question of whether a claim is barred by a statute of limitations. Citizens Ins Co
of America v Univ Physician Group, 319 Mich App 642, 647; 902 NW2d 896 (2017). “Pursuant
to MCR 2.116(C)(7), a party may be entitled to summary disposition if a statute of limitations bars
the claim.” Id. at 648. “ “Which statute of limitations applied, whether the limitations period was
tolled, and when the limitations period ended are questions of law.” ” Id. at 647-648. “In deciding
a motion under MCR 2.116(C)(7), the court considers all documentary evidence submitted by the
parties in the light most favorable to the nonmoving party.” Id. at 648. “If the pleadings or other
documentary evidence reveal no genuine issues of material fact, the court must decide as a matter
of law whether the claim is statutorily barred.” Holmes v Mich Capital Med Ctr, 242 Mich App
703, 706; 620 NW2d 319 (2000). We review de novo all questions of statutory interpretation.
Citizens Ins Co, 319 Mich App at 648. “The primary goal of statutory interpretation is to give
effect to the Legislature’s intent[.]” Id.

Because we conclude that plaintiff and MPCGA timely filed their complaints, we must
next turn to their arguments that the trial court erred when it awarded summary disposition under
MCR 2.116(C)(10) to Progressive based upon the conclusion that Shaina was not an insured person
under the no-fault policy that Progressive issued to Matthew. “We review de novo a trial court’s
decision on a motion for summary disposition.” El-Khalil v Oakwood Healthcare, Inc, 504 Mich
152, 159; 934 NW2d 665 (2019). A summary disposition motion under MCR 2.116(C)(10) “tests
the factual sufficiency of a claim.” Id. at 160. “A motion under MCR 2.116(C)(10) may only be
granted when there is no genuine issue of material fact.” Id. “ ‘A genuine issue of material fact
exists when the record leaves open an issue upon which reasonable minds might differ.” ” Id. The
court must consider the pleadings, affidavits, depositions, admissions, and any other documentary
evidence submitted by the parties, and must view that evidence in the light most favorable to the
nonmoving party. MCR 2.116(G)(5); Maiden v Rozwood, 461 Mich 109, 119-120; 597 NW2d

-5-
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817 (1999). Like matters of statutory interpretation, the interpretation of an insurance contract is
a question of law that is reviewed de novo. Meemic Ins Co v Jones, Mich |, ; Nw2d
_(2022) (Docket No. 161865), slip op at 10. With these principles in mind, we shall address
the statute-of-limitations issues first, and then we shall consider the issues raised by the competing
motions for summary disposition under MCR 2.116(C)(10).

A. STATUTE OF LIMITATIONS

Progressive moved for summary disposition under MCR 2.116(C)(7), contending that the
complaints filed by plaintiff and MPCGA should have been dismissed because they were untimely
filed pursuant to the one-year statute of limitations prescribed by MCL 500.3145(1) of the no-fault
act. As a threshold matter, plaintiff and MPCGA insist that Progressive did not timely assert this
defense, so Progressive is barred from relying upon it by dint of the “mend-the-hold” doctrine.
We agree with the trial court and conclude that the doctrine is not applicable here, so Progressive
may properly rely upon a statute-of-limitations defense. Nonetheless, we also agree with the trial
court that the complaints of plaintiff and MPCGA were timely filed and, therefore, not time-barred
by MCL 500.3145(1).

1. “MEND-THE-HOLD” DOCTRINE

As an initial matter, we must consider whether Progressive’s statute-of-limitations defense
is barred by the “mend-the-hold” doctrine. In response to Progressive’s argument that the claims
of plaintiff and MPCGA were untimely under the one-year statute of limitations set forth in MCL
500.3145(1), plaintiff and MPCGA contend that Progressive was estopped from raising the statute-
of-limitations defense by the “mend-the-hold” doctrine because Progressive did not identify that
defense as a basis for rejecting plaintiff’s claim in its October 2013 denial letter. We disagree.

The “mend-the-hold” doctrine is an old concept, so we must repair to venerable precedent
to explain how it operates. ““ ‘Where a party gives a reason for his conduct and decision touching
anything involved in a controversy, he cannot, after litigation has begun, change his ground, and
put his conduct upon another and a different consideration. He is not permitted thus to mend his
hold. He is estopped from doing it by a settled principle of law.” ” CE Tackels, Inc v Fantin, 341
Mich 119, 124; 67 NW2d 71 (1954), quoting Ohio & Mississippi Railway Co v McCarthy, 96 US
258,267,268;24 L Ed 693; 6 Otto 258 (1877). In 1926, our Supreme Court stated in the insurance
context that:

it must be accepted as the settled law of this State, that, when a loss
under an insurance policy has occurred and payment refused for
reasons stated good faith requires that the company shall fully
apprise the insured of all of the defenses it intends to rely upon, and
its failure to do so is, in legal effect, a waiver, and estops it from
maintaining any defenses to an action on the policy other than those
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of which it has thus given notice. [Smith v Grange Mut Fire Ins Co
of Mich, 234 Mich 119, 122-123; 208 NW 145 (1926).]?

Much more recently, we stated that “[t]he doctrine is essentially an equitable theory of estoppel
designed to prevent a party from changing positions after litigation has commenced.” Hahn v
Geico Indemnity Co, unpublished per curiam opinion of the Court of Appeals, issued June 12,
2018 (Docket No. 336583), pp 7-8.° In other words, the “mend-the-hold” doctrine appears to be
an amalgamation of what we today consider waiver and estoppel.

But as with most legal concepts, there are some exceptions to the doctrine. For instance,
it does not operate to “protect the insured against risks that were not included in the policy . ...”
Kirschner v Process Design Assoc, Inc, 459 Mich 587, 594; 592 NW2d 707 (1999). And while it
has been applied to no-fault insurance policies, see Gividen v Bristol West Ins Co, 305 Mich App
639, 646-647; 854 NW2d 200 (2014), the doctrine’s applicability is limited to only those defenses
that are based upon the terms of the policy. Ruddock v Detroit Life Ins Co, 209 Mich 638, 652-
655; 177 NW 242 (1920). In other words, the purpose of the doctrine is to prevent an insurance
company from misleading an insured about the reasons for denying coverage under the terms of a
policy. In those circumstances, the insurer is estopped from advancing new theories for denying
coverage under the policy’s provisions, particularly considering that the insurer is expected to be
more intimately aware of the policy’s terms.

Here, plaintiff and MPCGA cannot contend that Progressive misled them. Additionally,
Progressive’s statute-of-limitations defense is not predicated upon the terms of the policy. Instead,
Progressive’s argument relies upon statutes, and our Supreme Court has instructed courts not to
employ equitable doctrines when they intersect and conflict with the edicts of our Legislature. See
Trentadue v Buckler Lawn Sprinkler, 479 Mich 378, 406-407; 738 NW2d 664 (2007).* In any
event, considering the history of the “mend-the-hold” doctrine, it seems unwarranted to extend the
doctrine beyond defenses that involve the terms of a policy. Moreover, plaintiff and MPCGA were
ultimately responsible for the timing of this action, even if that timing was eminently reasonable.

2 This Court recently discussed the Smith case in Bartlett Investments, Inc v Certain Underwriters
at Lloyd’s London, 319 Mich App 54, 57-58; 899 NW2d 761 (2017).

3 “Although MCR 7.215(C)(1) provides that unpublished opinions are not binding under the rule
of stare decisis,” they may still be considered “for their instructive or persuasive value.” Cox v
Hartman, 322 Mich App 292, 307; 911 NW2d 219 (2017).

4 Although we are not persuaded by Progressive’s statutory argument on the present question, we
acknowledge our Supreme Court’s admonition that “if courts are free to cast aside a plain statute
in the name of equity, even in such a tragic case as this, then immeasurable damage will be caused
to the separation of powers mandated by our Constitution.” Trentadue, 479 Mich at 406-407.
“Statutes lose their meaning if an aggrieved party need only convince a willing judge to rewrite
the statute under the name of equity.” Id. at 407 (quotation marks and citations omitted).
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Finally, we note that, under MCR 2.111(F)(3)(a), a statute of limitation is an affirmative
defense that must be raised in a party’s responsive pleading. The October 2013 denial letter was
not issued during litigation. In its responsive pleadings, Progressive properly raised its statute-of-
limitations defense. Consequently, the trial court did not err by refusing to apply the “mend-the-
hold” doctrine, and thereby allowing Progressive to assert a statute-of-limitations defense.

2. APPLICABLE STATUTE OF LIMITATIONS

Having determined that Progressive may assert a statute-of-limitations defense pursuant to
MCR 2.116(C)(7), we must turn to Progressive’s argument on cross-appeal that MCL 500.3145(1)
applies and mandates dismissal of the complaints. We disagree, concluding as the trial court did
that the one-year limitations period in MCL 500.3145(1) does not apply.

At the time of the accident in 2011 and when this case was filed in 2013, MCL 500.3145(1)
provided as follows:?

An action for recovery of personal protection insurance benefits payable
under this chapter for accidental bodily injury may not be commenced later than 1
year after the date of the accident causing the injury unless written notice of injury
as provided herein has been given to the insurer within 1 year after the accident or
unless the insurer has previously made a payment of personal protection insurance
benefits for the injury. If the notice has been given or a payment has been made,
the action may be commenced at any time within 1 year after the most recent
allowable expense, work loss or survivor’s loss has been incurred. However, the
claimant may not recover benefits for any portion of the loss incurred more than 1
year before the date on which the action was commenced. The notice of injury
required by this subsection may be given to the insurer or any of its authorized
agents by a person claiming to be entitled to benefits therefor, or by someone in his
behalf. The notice shall give the name and address of the claimant and indicate in
ordinary language the name of the person injured and the time, place and nature of
his injury.

Plaintiff timely sought benefits from the first-priority insurer, American Fellowship. But
the uncommon issue presented here concerns which statute of limitations applies to supplemental
proceedings to obtain PIP benefits after a first-priority insurer has been declared insolvent. Indeed,
this case differs from most cases because plaintiff and MPCGA are not seeking PIP benefits under
the no-fault act; they are seeking credit for payments MPCGA made on behalf of a no-fault insurer,
American Fellowship, which became insolvent.

MPCGA is not an insurance company. It was created by, and operates under, the guaranty
act, MCL 500.7901 et seq., Mathis v Auto-Owners Ins Co, __ Mich App __, ;  NW2d
_(2021) (Docket No. 354824), slip op at 2, and MPCGA’s purpose “is to protect the public

5 “[CJourts commonly apply the version of the no-fault act in effect at the time of the accident.”
Andaryv USAA Cas Ins Co, __ MichApp __, ;  NW2d  (2022) (Docket No. 356487),
slip op at 4.
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against financial losses to either policyholders or claimants due to the insolvency of insurers.”
Yetzke v Fausak, 194 Mich App 414, 418-419; 488 NW2d 222 (1992). “The act accomplishes this
purpose by imposing a statutory duty on the MPCGA to pay the obligations of insolvent insurers
that constitute ‘covered claims’ as defined by MCL 500.7925.” Id. But “MPCGA is not obligated
to pay benefits for all ‘covered claims[,]” ”” as MCL 500.7931(3) states that it “shall receive a credit
against a covered claim if damages or benefits are recoverable by a claimant or insured under an
insurance policy other than a policy of the insolvent insurer.” Mathis,  Mich App at __; slip
op at 3. In other words, MPCGA’s role “ ‘is that of an insurer of last resort,” which an insured of
an insolvent insurer can look to for coverage ‘only if there is no other insurance company to turn
to for coverage.” ” Id. Thus, it is not merely a reinsurer, and the guaranty act “is not designed for
the purpose of the MPCGA to step into the shoes of insolvent insurers.” ¢ Id.

Given the structure and purpose of MPCGA, we hold that the one-year limitations period
in MCL 500.3145(1) does not govern because MPCGA is not generally subject to the no-fault act
and has not brought this action directly under the no-fault act. Instead, MPCGA’s right to proceed
against Progressive flows from its authority to file a claim for reimbursement from another insurer
in the chain of designated priority insurers. For this reason, we agree with MPCGA that because
there is no specified limitations period for covered claims, the default six-year limitations period
prescribed by MCL 600.5813 for actions not subject to other limitations periods applies. See Titan
Ins Co v Farmers Ins Exch, 241 Mich App 258, 263; 615 NW2d 774 (2000).

To be sure, the one-year limitations period in MCL 500.3145(1) applies when one insurer
seeks subrogation from another higher-priority insurer. See Titan Ins Co v North Pointe Ins Co,
270 Mich App 339, 343-344; 715 NW2d 324 (2006). But MPCGA does not simply stand in the
shoes of an insured. Mathis, _ Mich App at ___; slip op at 3. Because the Legislature has seen
fit to largely exempt MPCGA from the Insurance Code, MCL 500.7911(3), MPCGA is not subject
to the one-year limitations period that applies to a party pursuing benefits under the no-fault act,
including other insurers asserting rights to subrogation. And because no such limitations period
has been adopted for covered claims brought by MPCGA, it is appropriate to apply the default six-
year limitations period in MCL 600.5813 to such claims.

Furthermore, even if MPCGA'’s claim against Progressive is governed by the one-year
limitations period in MCL 500.3145(1), that claim could not have accrued until the highest-priority
insurer was declared insolvent. Until American Fellowship became insolvent, MPCGA did not
have any claim against the next-priority insurer. Under MCL 600.5827, unless otherwise expressly
provided, the limitations period begins to run from the date the claim accrues. In a case where the

6 This Court explained this process and MPCGA’s duties in Auto Club Ins Ass’n v Meridian Mut
Ins Co, 207 Mich App 37, 41-42; 523 NW2d 821 (1994). There, this Court observed that when a
no-fault insurer becomes insolvent, MPCGA is the insurer of last resort and an injured claimant
must look first to other possible insurers at lower levels of priority than the insolvent insurer before
MPCGA will be obligated to cover the insolvent insurance company’s obligations. /d. MPCGA,
the Court said, “would be liable for the payment of personal protection insurance benefits only if
there were no solvent insurer at any level of priority.” Id.
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applicable statute does not address accrual, MCL 600.5827 makes clear that “the claim accrues at
the time the wrong upon which the claim is based was done regardless of the time when damage
results.” In other words, the claim accrues on the date the plaintiffs first incurred the harms they
assert, not the date the defendant breached its duty. Frank v Linkner, 500 Mich 133, 150; 894
NW2d 574 (2017). Considering MPCGA’s purpose as an insurer of last resort for injured parties
and that MPCGA’s potential liability for PIP benefits does not arise until a higher-priority insurer
is found to be insolvent, MPCGA should be afforded, at a bare minimum, one year from the date
of insolvency to pursue its right to a covered claim. Any other approach would defeat the purpose
of the guaranty act if MPCGA could only pursue covered claims that occur within the limitations
period for the underlying automobile accident.

In this case, MPCGA filed its complaint against Progressive less than a year after American
Fellowship was declared insolvent. Accordingly, the complaint was timely filed, regardless of
whether the claim is subject to the one-year limitations period in MCL 500.3145(1) or the six-year
limitations period in MCL 600.5813. And turning to plaintiff’s complaint, even viewing plaintiff’s
claim as independent from MPCGA’s claim, we agree that it, too, was timely filed. Plaintiff had
timely filed a claim and received PIP benefits from American Fellowship, the original responsible
insurer. Only after American Fellowship was declared insolvent did MPCGA become involved.
But under MCL 500.7931(3), plaintiff was obligated to seek lower-priority insurers who might be
required to provide PIP benefits for Justin Childers. Although the priority of insurers is governed
by MCL 500.3114(4), plaintiff’s obligation to pursue other priority insurers arises under MCL
500.7931(3) of the guaranty act. Because the Legislature has not adopted any limitations period
for claims pursued under the guaranty act, the six-year limitations period applies. Alternatively,
to the extent that the one-year limitations period under MCL 500.3145(1) applies, plaintiff’s claim
against Progressive did not accrue until American Fellowship was declared insolvent, and plaintiff
filed this action less than one year after that event. Therefore, Progressive cannot rely on a statute-
of-limitations defense to deny PIP benefits to Justin.

B. INSURED PERSON

We next take up the argument of plaintiff and MPCGA that the trial court erred by ruling
that Progressive was not an insurer in the chain of priority insurers responsible for payment of no-
fault benefits to Justin because Shaina, the driver of the vehicle involved in the accident, was not
a contractually insured person under the terms of Matthew’s policy with Progressive. “Michigan’s
no-fault insurance system aims to provide victims of automobile-related accidents with assured,
adequate, and prompt payment for economic losses.” Miller v Farm Bureau Mut Ins Co, 218 Mich
App 221, 225; 553 NW2d 371 (1996). In Detroit Automobile Inter-Ins Exch v Home Ins Co, 428
Mich 43, 49; 405 NW2d 85 (1987), our Supreme Court noted that it was “the Legislature’s intent
that persons, not vehicles, be insured against loss[.]” This is especially true when the statutory
provision at issue—like the former MCL 500.3114(4)—ties priority to an individual. Lee v Detroit
Automobile Inter-Insurance Exch, 412 Mich 505, 508, 515; 315 NW2d 413 (1982); Turner v
Farmers Ins Exch, 507 Mich 858, 863 n 2; 953 NW2d 204 (2021) (VIVIANO, J., dissenting).

Plaintiff and MPCGA contend that Progressive is a designated priority insurer under MCL
500.3114(4), which at the time of the accident in 2011 stated:

-10-
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Except as provided in subsections (1) to (3), a person suffering accidental
bodily injury arising from a motor vehicle accident while an occupant of a motor
vehicle shall claim personal protection insurance benefits from insurers in the
following order of priority:

(a) The insurer of the owner or registrant of the vehicle occupied.
(b) The insurer of the operator of the vehicle occupied.

Accordingly, we must consider whether Shaina, the operator of the vehicle, qualified as an insured
person under Progressive’s policy.

The trial court properly concluded that, under Dobbelaere v Auto-Owners Ins Co, 275 Mich
App 527; 740 NW2d 503 (2007), whether Shaina was an “insured” under Matthew’s policy with
Progressive should be determined by the terms of the policy. In Dobbelaere, this Court ruled that
“whether the issuer of a no-fault insurance policy is the ‘insurer’ of a household member or family
member for purposes of MCL 500.3114(4) ‘depends on the language of the relevant insurance
policy.” ” Id. at 532-534; quoting Amerisure Ins Co v Coleman, 274 Mich App 432,436 n 1; 733
NW2d 93 (2007). We also explained that although a vehicle owner may be otherwise uninsured,
the owner may still qualify as an insured person for purposes of MCL 500.3114(4). Dobbelaere,
275 Mich App at 533. In Coleman, the relevant insurance policy defined “insured” as including
“you or any family member][,]” so this Court concluded that the plaintiff’s uncle, who resided with
the policyholder (his wife), was an insured for purposes of MCL 500.3114(4)(b). Coleman, 274
Mich App at 436. In Dobbelaere, we ruled that the relevant relatives were not contractual insureds
for purposes of MCL 500.3114(4)(b) because “the policy at issue here does not define who is an
insured for purposes of the no-fault endorsement,” and we were “unable to discover anything in
the plain language of the policy’s declaration or general verbiage to indicate an intent by the parties
to that contract.” Dobbelaere, 275 Mich App at 534.” Applying the Coleman/Dobbelaere rule in
the case before us, Shaina would be an insured person under Matthew’s policy if she was residing
with him at the time of the accident. In other words, because Coleman and Dobbelaere clarify that
whether MCL 500.3114(4) applies to an insurer depends upon how the insurer’s policy defines the
term “insured,” we must examine the relevant policy language to determine if Shaina is an insured
person under the policy.

The Progressive policy provides that PIP coverage is available in accordance with the no-
fault act “for accidental bodily injury to an eligible insured person arising out of the ownership,

7 In another case decided several years later, a plaintiff sought survivor benefits after the decedent,
his wife, died in an automobile accident. Stone v Auto-Owners Ins Co, 307 Mich App 169, 171;
858 NW2d 765 (2014). The decedent’s vehicle was a covered auto under her parents’ no-fault
policy. Id. at 171-172. But neither the plaintiff nor the decedent was a named insured on the
policy, and neither was domiciled with the policyholders. /d. at 172. We held that because the
decedent (the plaintiff’s wife) did not live with the policyholders (the decedent’s parents) and was
not a named insured under their policy, she was not an insured for purposes of the statute even
though her vehicle was added to the policy and the plaintiff and the decedent were both named as
drivers on the policy. Id. at 177-178.
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operation, maintenance or use of a motor vehicle as a motor vehicle, subject to the exceptions,
exclusions and limitations specified herein and as additionally provided by the law of the State of
Michigan.” Subsection (2)(a) of the Progressive policy defines an “eligible insured person” in part
as “you or any relative who sustains accidental bodily injury in an accident involving a motor
vehicle.” Significantly, subsection (2)(b) also defines an “eligible injured person” as “any other
person who sustains accidental bodily injury while occupying a covered auto.” Therefore, whereas
the definition in subsection (2)(b) applies to a “covered auto,” the definition in subsection (2)(a)
applies more broadly to “a motor vehicle,” which is not limited to a “covered auto.” These policy
terms indicate that a covered vehicle need not be involved in order for coverage to be available to
a relative injured in a motor-vehicle accident under subsection (2)(a). So now we must determine
whether Shaina was Matthew’s relative by dint of the Progressive policy. We conclude that, under
the policy and the record evidence before us, she was.

The Progressive policy defines a “relative” as

a person residing in the same household as you, and related to you by blood,
marriage, or adoption, and includes a ward, stepchild, or foster child. Your
unmarried dependent children temporarily away from home will qualify as a
relative if they intend to continue to reside in your household.

The first sentence plainly applies here. Shaina, Matthew’s sister, testified at her deposition that
she had been residing exclusively at Matthew’s apartment for several months before the accident.
Moreover, she had changed her address to that location and was receiving her mail there. Although
Progressive would not concede that Shaina was residing with Matthew at the time of the accident,
Progressive offered no evidence that Shaina was not residing at Matthew’s apartment at the time
of the accident. Consequently, there existed no genuine issue of material fact that Shaina was a
resident relative under the Progressive policy at the time of the accident.

As the final element required to satisfy the definition of an insured person under subsection
(2)(a) of Progressive’s policy, Shaina must have suffered accidental bodily injuries in the involved
accident. Although Progressive did not concede that Shaina suffered injuries in the accident, at
her deposition Shaina described suffering suspected rib fractures and other injuries in the accident.
Even though she did not receive medical treatment for her injuries, that is not a requirement under
the Progressive policy. Progressive did not present any evidence to refute Shaina’s testimony on
the subject of her injuries. Therefore, the record contained no genuine issue of material fact as to
whether Shaina suffered accidental bodily injuries in the accident.

But our inquiry is not yet complete. Progressive directs us to a policy exclusion that it says
prevents Shaina from receiving PIP benefits under the circumstances of the accident because she
was not driving a covered vehicle at that time. Turning once again to Progressive’s policy, Part I,
9 14, on pages 3-4 of the policy explains that “[c]overage . . . will not apply to any insured person
for bodily injury or property damage arising out of the ownership, maintenance, or use of any
vehicle owned by a relative or furnished or available for the regular use of a relative, other than
a covered auto for which this coverage has been purchased.” Essentially, Progressive argues that
this exclusion defeats the claims of plaintiff and MPCGA because Shaina was driving an uninsured
vehicle at the time of the accident. We reject this argument because it conflicts with the analysis
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set forth in Sours v Titan Ins Co, unpublished per curiam opinion of the Court of Appeals, issued
December 27, 2011 (Docket No. 301328).

In Sours, a vehicle owned and operated by Nakeysha Vond was not insured, but Nakeysha
resided with her father, Daniel Vond, who had coverage with Westfield Insurance Company under
a policy that defined an “insured” as “you or any family member for the ownership, maintenance
or use of any auto or trailer.” Id. at 2. The policy defined “family member” as “a person related
to you by blood . .. who is a resident of your household.” Id. Citing Coleman, 274 Mich App
at 432, this Court concluded that because Nakeysha was a “family member” under the policy and
the policy extended coverage to “family members” who were not named insureds, Westfield was
an “insurer” for purposes of applying MCL 500.3114(4). Sours, unpub op at 2. We also rejected
Westfield’s contention that exclusions under the policy prevented Nakeysha from being treated as
an insured, explaining:

Westfield attempts, however, to distinguish this case from Coleman by
arguing that a policy exclusion applied to negate liability coverage under the
circumstances of this case. That is, the policy indicated that liability coverage was
not provided “for the ownership, maintenance or use of . . . any vehicle, other than
your covered auto, which is owned by any family member . . . .” However, this
exclusion is not relevant to defining who is an “insured” for purposes of MCL
500.3114(4). The exclusion merely sets forth a circumstance not covered by
insurance. It is the presence of a contractual insured-insurer relationship, not the
terms of that relationship, which is the determinative inquiry for defining the
“insurer” under the plain language of MCL 500.3114(4).

Similarly, Westfield argues that it was not the insurer of Vond for purposes
of PIP benefits because of a policy exclusion. That is, under the PIP coverage
section, an “insured” was defined as “anyone else injured in an auto accident . . . if
the accident involves any other auto . . . which is operated by you or any family
member . . ..” However, Westfield argues, an exclusionary provision indicated
that it did not provide PIP coverage for bodily injury “sustained by the owner or
registrant of an auto involved in the accident and for which the security required
under the Michigan Insurance Code is not in effect.” Again, this exclusion merely
sets forth a circumstance not covered and is not relevant to defining who is an
“insured” for purposes of MCL 500.3114(4). And, in any case, there is no
requirement that an owner’s PIP claim be successful for purposes of MCL
500.3114(4). [Sours, unpub op at 3.]

As in Sours, the case before us presents a policy exclusion that excludes coverage under a specific
circumstance. Specifically, the exclusion purports to preclude Shaina from recovering PIP benefits
under the policy because she was not driving a covered auto at the time of the accident. But as in
Sours, the exclusion does not change who is an insured person under the policy, so it does not alter
the application of MCL 500.3114(4). Indeed, the exclusion only applies to an “insured person,”
so Progressive’s reliance upon it is an admission that Shaina was an insured person.

Progressive not only points out that Sours is not binding because it is unpublished, but also
contends that it conflicts with Dobbelaere and Coleman and should not be followed for that reason.
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Progressive correctly highlights that “unpublished opinions are not binding under the rule of stare
decisis,” but they may be considered “for their instructive or persuasive value.” Cox v Hartman,
322 Mich App 292, 307; 911 NW2d 219 (2017). But because Sours is so factually similar to this
case, it properly may be considered instructive in deciding this case. Moreover, we disagree that
Sours conflicts with the earlier published cases upon which it (and we) rely. On the contrary, this
Court in Sours followed Coleman, which in turn was followed in Dobbelaere. The Sours opinion
offers a helpful reminder that the no-fault act generally covers persons, not vehicles. And just as
in Sours, the fact that a policy exclusion may be grounds to deny Shaina PIP benefits does not alter
our analysis for purposes of MCL 500.3114(4).8

In sum, the trial court erred by awarding Progressive summary disposition with respect to
whether Shaina was an insured person under Progressive’s policy issued to Matthew. Furthermore,
the record reveals that there was no genuine issue of material fact that Shaina is Matthew’s relative,
she was residing in Matthew’s household at the time of the accident, and she sustained accidental
bodily injuries in the accident. Accordingly, Progressive qualifies as the next insurer in the chain
of priority under MCL 500.3114(4)(b) because Progressive was the insurer of the operator of the
vehicle occupied by Justin Childers at the time of the accident. Thus, we reverse the order granting
summary disposition in favor of Progressive and remand for entry of an order awarding summary
disposition to plaintiff and MPCGA.

[II. CONCLUSION

We hold that the trial court correctly ruled that the “mend-the-hold” doctrine does not apply
to Progressive’s statute-of-limitations defense, and we further conclude that the trial court properly
determined that the actions filed by plaintiff and MPCGA were timely. Additionally, we hold that
the trial court erred by granting summary disposition in favor of Progressive on the basis that
Shaina was not an insured person under Matthew’s policy with Progressive. We find that there is
no genuine issue of material fact that Shaina is Matthew’s relative, she was residing in Matthew’s
household at the time of the accident, and she suffered bodily injuries in the accident. Thus, Shaina
qualifies as an insured person under the terms of Matthew’s Progressive policy. Because Shaina
is an insured person under Progressive’s policy and Shaina was the operator of the vehicle involved
in the accident that injured Justin, Progressive qualifies as a designated priority insurer under MCL
500.3114(4)(b). Consequently, plaintiff and MPCGA were entitled to summary disposition under

8 Progressive argues that Sours ignored Dobbelaere, as evidenced by a lack of citation to that case.
Specifically, Progressive directs us to the proposition, stated in Dobbelaere, that “the fact that an
individual might derivatively claim PIP benefits through a named insured under MCL 500.3114(1)
does not render the policy issuer the ‘insurer’ of that individual for purposes of MCL 500.3114(4).”
Dobbelaere, 275 Mich App at 532. Although Progressive correctly identifies this proposition, it
ignores that the Dobbelaere Court was simply rejecting a bright-line rule that qualifying for PIP
benefits and being an “insured” under MCL 500.3114(4) are synonymous by citing the exact
language Sours relied on from Coleman: “this Court has held that whether the issuer of a no-fault
insurance policy is the ‘insurer’ of a household member or family member for purposes of MCL
500.3114(4) ‘depends on the language of the relevant insurance policy.” ” Dobbelaere, 275 Mich
App at 532-533.
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MCR 2.116(C)(10). Therefore, we reverse the trial court’s order awarding summary disposition
to Progressive and remand for entry of an order granting summary disposition in favor of plaintiff
and MPCGA.

Reversed and remanded for entry of an order granting summary disposition in favor of
plaintiff and MPCGA. We do not retain jurisdiction.

/s/ Christopher P. Yates
/s/ Mark J. Cavanagh
/s/ Kristina Robinson Garrett
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EXHIBIT 2

Opinion and Order Following Parties’
Respective Motions for Summary
Disposition Pursuant to MCR 2.116(C)(7)
and (10), 3/29/2021
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Register of Action

Enter New Searchl Nxt Actionl

ADR CASE REGISTER OF ACTIONS 10/06/21 PAGE 1
13-101626-NF JUDGE PICKELL FILE 11/22/13
GENESEE COUNTY JDF COD
P 001 CHILDERS,JUSTIN, VS D 001 PROGRESSIVE MARATHON INS,,
CNS-CHILDERS, SUSAN, , RES-BONTEMPO, CHRISTOPHER, ,

46333 FIVE MILE RD SUITE 100
PLYMOUTH MI 48170

ATY :BURNS, RICHARD F ATY:JOHN,R. MICHAEL

P-26189 248-530-5540 P-29468 810-695-3700
SERVICE/ANS 01/15/14 ANS

XP001 PROGRESSIVE MARATHON INS CO,, VS XD001 MICHIGAN PROPERTY & CASUALTY,,
ATY:SAYLOR, DANIEL S 04/29/21 ATY:FEUER, SCOTT L., 04/29/21
P-37942 313-446-5520 P-38185 248-723-7828

SERVICE/ANS 10/01/21 ROS

IV001 MICHIGAN PROPERTY & CASUALTY,,
-INTERVENING PLAINTIFF,,
ATY:FEUER, SCOTT L., 06/09/14
P-38185 248-723-7828

IP001 BEAN,TEDD,E,
ATY:BEAN, TEDD E., 08/22/16
P-26530 810-695-6460

Actions, Judgments, Case Notes

Num Date Judge Chg/Pty Event Description/Comments
1 11/22/13 FULLERTON SUMMONS AND COMPLAINT FILED
RECEIPT# 00392586 AMT $150.00
2 YUILLE CASE REASSIGNMENT

FROM: FULLERTON, JUDITH ANNE,
TO: YUILLE,RICHARD B.,

ORDER REASSIGNING CASE FROM

JUDGE FULLERTON TO JUDGE

YUILLE PER CASE NO.12-98500-NI

FILED

3 12/04/13 D 001 RETURN OF SERVICE

OF SUMMONS FILED 12/12/13

(BY ACKNOWLEDGMENT OF SERVICE

BY CLAIMS PROCESSOR CHERYLA

55
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5 01/08/14

6 01/14/14

7 01/15/14

10 01/31/14

11
12 02/07/14

13

14

15

16 03/03/14

D 001

D 001

D 001

D 001

WILLSON)
RETURN OF SERVICE
OF SUMMONS FILED 12/16/13
(CERT MAIL)
APPEARANCE

ATTORNEY: P-35733 DE POLO
AND PROOF OF SERVICE FILED.
PLTF'S REPLY TO DEFT'S
SPECIAL AND/OR AFFIRMATIVE
DEFENSES FILED
RELIANCE ON JURY DEMAND FILED
PROOF OF SERVICE 1/10/14 ON
DEFT ATTY FILED
JURY DEMAND PAID
RECEIPT# 00394495 AMT $85.00
ANSWER FILED

ATTORNEY: P-35733 DE POLO
AFFIRMATIVE DEFENSES AND
JURY DEMAND
PROOF OF SERVICE 1/9/14 ON
PLTF ATTY FILED
JURY DEMAND FILED

ATTORNEY: P-35733 DE POLO
CASE MANAGEMENT ORDER DATES:

WIT LIST - 3/7/14
EXPERTS P - 3/7/14
EXPERTS D - 4/4/14
DISC CUTOFF -  7/3/14
SDM CUTOFF - 8/1/14
FAC/MED BY - 7/3/14
CEV AFTER - 9/1/14

FACILITATIVE MEDIATION (ADR)

MOTION FEE PAID

RECEIPT# 00395561 AMT $20.00

SET NEXT DATE FOR: 03/03/14 9:00 AM
MOTION HEARING
HON. RICHARD B. YUILLE

PLTF/TO REMOVE CASE FROM

MEDIATION

MOTION & NOTICE OF HEARING &

PROOF OF SERVICE FILED

NOTICE OF HEARING FILED

PLTF'S MOTION TO REMOVE CASE

FROM MEDIATION FILED

AFFIDAVIT IN SUPPORT OF MOTION

TO REMOVE CASE FROM MEDIATION

FILED

SET NEXT DATE FOR: 03/03/14 9:00 AM
MOTION HEARING
HON. RICHARD B. YUILLE

PLTF/TO COMPEL DISCOVERY

MOTION & NOTICE OF HEARING &

PROOF OF SERVICE FILED

NOTICE OF HEARING FILED

MOTION TO COMPEL DISCOVERY

FILED

AFFIDAVIT IN SUPPORT OF MOTION

TO COMPEL DISCOVERY FILED

MOTION HEARING
ATTORNEY PRESENT: BURNS

PROCEEDING DIGITALLY RECORDED
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17

18 03/04/14

19 03/10/14

20 03/12/14

21 03/18/14
22

23 06/02/14

24

25 06/09/14

26

27

28 06/10/14

29 08/14/14

PLTF'S MOTION TO REMOVE CASE
FROM MEDIATION HEARD. MOTION
GRANTED.

STIPULATED ORDER COMPELLING
DISCOVERY FILED

ORDER REMOVING CASE FROM
MEDIATION FILED

PLAINTIFF'S WITNESS LIST FILED
& EXPERT LIST

PROOF OF SERVICE OF SAME UPON
ATTY DEPOLO ON 3/7/14 FILED
PROGRESSIVE MARATHON INS.
CO.'S PRELIMINARY WITNESS LIST
& EXHIBIT LIST & PROOF OF
SERVICE ON 3/10/14 FILED
RETURN FROM ADR

PROOF' OF SERVICE FILED

OF DEFT'S RESPONSE TO PLTF'S
NOTICE FOR PRODUCTION OF
DOCUMENTS DATED 11/20/13 UPON
ATTYS OF RECORD ON 3/14/14
MOTION FEE PAID

RECEIPT# 00400809 AMT $20.00
SET NEXT DATE FOR: 06/09/14 9:00 AM

MOTION HEARING

HON. RICHARD B. YUILLE
MOTION TO INTERVENE
NOTICE OF HEARING FILED
MICHAIGAN PROPERTY & CASUALTY
GUARANTY ASSOC.'S MOTION TO
INTERVENE AS INTERVENING PLTF
FILED
BRIEEF IN SUPPORT & PROOF OF
SERVICE ON 5/30/14 FILED
MOTION HEARING

ATTORNEY PRESENT: SANGSTER
PROCEEDING DIGITALLY RECORDED
ATTY BURNS, JR PRESENT FOR
ATTY SANGSTER'S MOTION TO
INTERVENE. MOTION HEARD &
AGREED UPON BY ATTY BURNS.
MOTION GRANTED.
ORDER GRANTING MOTINO FOR
LEAVE TO INTERVENE ON BEHALF
OF MICHIGAN PROPERTY &
CASUALTY GUARANTY ASSOC FILED
COMPLAINT OF INTERVENING
PLTF MICHIGAN PROPERTY &
CASUALTY GUARANTY ASSOC FILED
PROOF' OF SERVICE FILED
OF ORDER GRANTING MOTION TO
INTERVENE AND INTERVENING
COMPLAINT UPON ALL ATTYS OF
RECORD ON 6/9/14 FILED
PROGRESSIVE MARATHON INS.
CO'S ANSWER TO COMPLAINT OF
INTERVENING PLTF. MICHIGAN
PROPERTY & CASUALTY GUARANTY
ASSOC. AND PROOF OF SERVICE OF
SAME UPON ATTYS OF RECORD ON
08/12/14 FILED
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30

31

32

33

34

35

36

37

38

39

40

41

42

10/09/14

10/10/14

10/13/14

10/27/14

10/28/14

12/10/14

12/18/14

01/09/15

Iv0o01l

DENIAL OF AND DEMAND FOR
SPECIFIC RECITATION OF FACT
CONSTITUTING EACH AND EVERY
AFFIRMATIVE DEFENSE SET FORTH
BY DEFENDANT, PROGRESSIVE
MARATHON INSURANCE COMPANY AND
PROOF OF SERVICE ON 09/30/14
FILED

MOTION FEE PAID

RECEIPT# 00407432 AMT $20.00
SET NEXT DATE FOR: 10/27/14 9:00 AM

MOTION HEARING

HON. RICHARD B. YUILLE
IV1- EXTEND CASE MANAGEMENT
DATES
NOTICE OF HEARING AND PROOF OF
SERVICE ON 10/8/14 FILED
INTERVENING PLAINTIFF,
MICHIGAN PROPERTY & CASUALTY
GUARANTY ASSOCIATION'S MOTION
TO EXTEND CASE MANAGEMENT
DATES FILED
INTERVENING PLAINTIFF,
MICHIGAN PROPERTY & CASUALTY
GUARANTY ASSOCIATION'S
PRELIMINARY EXHIBIT LIST AND
PROOF OF SERVICE ON 10/08/14
FILED
INTERVENING PLAINTIFF,
MICHIGAN PROPERTY & CASUALTY
GUARANTY ASSOCIATION'S
PRELIMINARY WITNESS LIST AND
PROOF OF SERVICE ON 10/08/14
FILED
MOTION HEARING
NOT RECORDED. COURT GRANTED
AND SIGNED MOTION.
ORDER FOR EXTENSION OF CASE
MANAGEMENT DATES

DISCOVERY - 02/08/15
EXP WIT - 01/08/15
SUM DISP - 04/08/15

CONCURRENCE IN MOTION FOR
EXTENSION OF CASE MANAGEMENT
DATES AND PROOF OF SERVICE ON
10/23/14 FILED

PROOF OF SERVICE FILED

ON 12/04/14 OF ORDER FOR
EXTENSION OF CASE MANAGEMENT
DATES UJPON ALL COUNSEL ON
RECORD BY MAIL

STIPULATED ORDER COMPELLING
DEFT, PROGRESSIVE MARATHON
INS CO'S DISCOVERY RESPONSES
FILED

PLNT'S WITNESS AND EXPERT
LIST FILED

PROOF OF SERVICE FILED

ON 01/07/15 OF PLNT'S WITNESS
LIST AND EXPERT LIST UPON
ATTYS DEPOLO AND SANGSTER
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43 01/14/15

44

45 01/26/15

46

47

48

49

50 01/27/15

51
52

53 01/30/15

54 02/02/15

55 02/23/15

56 03/03/15

BY MAIL
INTERVENING PLNT, MICHIGAN
PROPERTY & CASUALTY GUARANTY
ASSOCATION'S, SUPPLEMENTAL
WITNESS LIST AND PROOF OF
SERVICE ON 01/08/15 FILED
PROOF OF SERVICE FILED
ON 01/9/15 OF ORDER COMPELLING
DEFT, PROGRESSIVE MARATHON
INS CO'S, DISCOVERY RESPONSES
UPON ALL COUNSEL ON RECORD BY
MAIL
MOTION FEE PAID
RECEIPT# 00411829 AMT $20.00
PLNT'S CONCURRENCE TO DEFT,
MPCGA'S MOTION TO EXTEND
CASE MANAGEMENT DATES FILED
PROOF OF SERVICE FILED
ON 01/22/15 OF PLNT'S
CONCURRENCE TO DEFT, MPCGA'S
MOTION TO EXTEND CASE
MANAGEMENT DATES UPON ATTYS
DEPOLO AND SANGSTER BY MAIL
SET NEXT DATE FOR: 02/02/15 9:00 AM
MOTION HEARING
HON. RICHARD B. YUILLE
IV/MI PROP - EXTEND CASE
MANAGEMENT DATES
RE-NOTICE OF HEARING AND PROOF
OF SERVICE ON 01/23/15 FILED
INTERVENING PLNT, MICHIGAN
PROPERTY & CASUALTY GUARANTY
ASSOCIATION'S, MOTION TO
EXTEND CASE MANAGEMENT DATES
FILED
MOTION FEE PAID
RECEIPT# 00411878 AMT $20.00
NOTICE OF HEARING FILED
INTERVENING PLAINTIFF, MI
PROPERTY & CASUALTY GUARNATY
ASSOCIATION'S, MOTION TO
EXTEND CASE MANAGEMENT DATES
FILED
CONCURRENCE IN MOTION FOR
EXTENSION OF CASE MANANEMENT
DATES AND PROOF OF SERVICE ON
01/27/15 FILED
ORDER GRANTING MOTION FOR
SECOND EXTENSION OF CASE
MANAGEMENT DATES FILED

DISCOVERY CUTOFF - 05/08/15
LAY & EXP. WIT - 04/08/15
DISP. MOTIONS - 07/08/15

PROOF' OF SERVICE FILED

ON 02/19/15 OF ORDER GRANTING
SECOND EXTENSION OF CASE
MANAGEMENT DATES UPON ALL
COUNSEL BY MAIL

TENDER PAID OUT

IN THE AMOUNT OF $20.00 TO
ATTY SANGSTER DUE TO
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57

58

59

60

61

62

63

65

66

67

68
69

70

72

73

74

75

76

04/09/15

05/20/15

05/27/15
06/02/15

08/07/15

08/31/15

09/03/15

09/08/15

DUPLICATE PAYMENT

PLNT'S WITNESS AND EXPERT LIST
FILED

PROOF OF SERVICE FILED

ON 04/07/15 OF PLNT'S WIINESS
LIST UPON ATTYS DEPOLO AND
SANGSTER BY MAIL

STIPULATED ORDER EXTENDING
DISCOVERY DEADLINE THROUGH
CASE EVALUATION HEARING FILED

CASE EVALUATION ORDERED MCR 2.403

PROOF OF SERVICE AND NOTICE TO
APPEAR FOR ADR HEARING
8/13/15 @ 9:00

STIPULATION TO REMOVE MATTER
FROM CASE EVALUATION AND TO
ESTABLISH DATES FOR FILING
FOR SUMMARY DISPOSITION FILED
ORDER TO REMOVE MATTER FROM
CASE EVALUATION AND TO
ESTABLISH SUMMARY DISPOSITION
FILING DATES FILED
STIPULATION TO AMEND PREVIOUS
ORDER REGARDING DATES FOR
FILING MOTIONS FOR SUMMARY
DISPOSITION FILED

ORDER TO AMEND PREVIOUS ORDER
REGARDING SUMMARY DISPOSITION
FILING DATES FILED

MOTION FOR SUMMARY DISPOSITION
DUE BY 09/03/15

MOTION FEE PAID

RECEIPT# 00421891 AMT $20.00

MOTION FEE PAID

RECEIPT# 00421893 AMT $20.00

NOTICE OF HEARING FILED
PLAINTIFF'S MOTION FOR
SUMMARY DISPOSITION FILED
PROOF OF SERVICE FOR PLTF'S
MOTION FOR SUMMARY
DISPOSITION, BRIEF IN SUPPORT,
NOTICE OF HEARING UPON ATTY'S
OF RECORD ON 09/03/15 FILED
NOTICE OF HEARING FILED
INTERVENING PLAINTIFF MI
PROPERTY & CASUALTY GURANTY
ASSOCIATION'S MOTION FOR
SUMMARY DISPOSITION FILED
INTERVENING PLTF MI PROPERTY
& CASUALTY GUARANTY
ASSOCIATION'S BRIEF IN SUPPORT
OF MOTION FOR SUMMARY
DISPOSITION FILED

CERTIFICATE OF SERVICE FOR
NOTICE OF HEARING, MOTION AND
BRIEF IN SUPPORT OF SUMMARY
DISPOSITION UPON ATTY'S OF
RECORD ON 09/03/15 FILED
MOTION FEE PAID

RECEIPT# 00421927 AMT $20.00

NOTICE OF HEARING FILED
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77

78
79

80 09/18/15

81 09/30/15

82

83 10/05/15

84 10/08/15

85

86

87

88

DEFENDANT PROGRESSIVE'S MOTION
FOR SUMMARY DISPOSITION FILED
STIPULATED FACTS FILED

PROOF OF SERVICE FOR
PROGRESSIVE MARATHON INSURANCE
COMPANY'S MOTION FOR SUMMARY
DISPOSITION UPON ATTY'S OF
RECORD ON 09/03/15 FILED

SET NEXT DATE FOR: 10/19/15 3:30 PM

SHOW CAUSE HEARING

HON. RICHARD B. YUILLE
MICHAEL DE POLO OWES ADR FEES
ORDER FOR SHOW CAUSE FILED
STIPULATION TO AMEND COURT'S
SCHEDULING ORDER REGARDING
DATES FOR FILING RESPONSES TO
MOTIONS FOR SUMMARY
DISPOSITION FILED
ORDER TO AMEND PREVIOUS
SCHEDULING ORDER REGARDING THE
FILING OF RESPONSES TO MOTIONS
FOR SUMMARY DISPOSITION FILED
MOTIONS FOR SUMMARY
DISPOSITION DUE: 10/08/15

REMOVE NEXT EVENT: 10/19/15 3:30 PM

SHOW CAUSE HEARING
HON. RICHARD B. YUILLE
ATTY DE POLO PAID FEES
INTERVENING PLAINTIFF MI
PROPERTY & CASUALTY GUARANTY
ASSOCIATION'S ANSWER TO
DEFENDANT PROGRESSIVE
MARATHON INSURANCE COMPANY'S
MOTION FOR SUMMARY DISPOSITION
FILED
INTERVENING PLAINTIFF MI
PROPERTY & CASUALTY GUARANTY
ASSOCIATION'S BRIEF IN SUPPORT
OF ANSWER TO DEFENDANT
PROGRESSIVE MARATHON INSURANCE
COMPANY'S MOTION FOR
SUMMARY DISPOSITION AND PROOF
OF SERVICE OF THE SAME UPON
ATTY'S OF RECORD ON 10/08/15
FILED
PLAINTIFF'S CONCURRENCE TO
INTERVENING PLAINTIFF,
MICHIGAN PROPERTY & CASUALTY
GUARANTY ASSOCIATION'S MOTION
FOR SUMMARY DISPOSITION FILED
PLAINTIFF'S RESPONSE TO
DEFENDANT PROGRESSIVE MARATHON
INSURANCE COMPANY'S MOTION
FOR SUMMARY DISPOSITION FILED
PROOF OF SERVICE FOR
PLAINTIFF'S RESPONSE TO
DEFENDANT PROGRESSIVE
MARATHON INSURANCE COMPANY'S
MOTION FOR SUMMARY DISPOSITION
UPON ATTY'S OF RECORD ON
10/08/15 FILED
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89

90 10/28/15

91

92 10/30/15

93

94

95

97 07/14/16

98 08/03/16

99

100 08/22/16

101 09/29/16

102

P 001

DEFENDANT PROGRESSIVE'S
RESPONSE IN OPPOSITION TO THE
MOTIONS FOR SUMMARY
DISPOSITION OF PLAINTIFF
CHILDERS AND THE INTERVENING
PLAINTIFF MPCGA AND PROOF OF
SERVICE OF THE SAME UPON
ATTY'S OF RECORD ON 10/08/15
FILED

DEFT. PROGRESSIVE'S REPLY

TO THE RESPONSES OF CHILDERS
AND THE MPCGA TO DEFT'S
MOTION FOR SUMMARY DISP.
FILED

PROOF OF SERVICE FILED

OF SAME UPON ATTYS OF RECORD
ON 10/28/15 FILED

INTERVENING PLTF. MPCGA'S
REPLY TO DEFT. PROGRESSIVE'S
RESPONSE IN OPPOSITION TO THE
MOTIONS FOR SUMMARY DISP. OF
PLTF. CHILDERS AND THE
INTERVENING PLTF. MPCGA

FILED

CERTIFICATE OF SERVICE OF
SAME UPON ATTYS OF RECORD ON
10/28/15 FILED

PLAINTIFF'S REPLY TO DEFENDANT
PROGRESSIVE MARATHON INSURANCE
COMPANY'S RESPONSE TO MOTION
FOR SUMMARY DISPOSITION FILED
PROOF OF SERVICE FOR
PLAINTIFF'S REPLY TO
DEFENDANT'S RESPONSE TO MOTION
FOR SUMMARY DISPOSITION UPON
ATTY'S OF RECORD ON 10/29/15
FILED

NOTICE SENT FOR: 08/25/16 2:00 PM

MISCELLANEOUS HEARING

HON. RICHARD B. YUILLE
ORAL ARGUMENT ON SUMMARY
DISPOSITION MOTION

REMOVE NEXT EVENT: 08/25/16 2:00 PM

MISCELLANEOUS HEARING
HON. RICHARD B. YUILLE

NOTICE SENT FOR: 09/29/16 3:30 PM

MISCELLANEOUS HEARING

HON. RICHARD B. YUILLE
ORAL ARGUMENT ON SUMMARY
DISPOSITION MOTION. ADJ FROM
8/25/16.
APPEARANCE AS CO-COUNSEL FOR
PLTF FILED

REMOVE NEXT EVENT: 09/29/16 3:30 PM

MISCELLANEOUS HEARING

HON. RICHARD B. YUILLE
ADJ TO A DATE TO BE SET/COURT
GAVE ATTYS DATES/THEY WILL
CALL COURT WITH AGREED UPON
ADJOURN DATE.

NOTICE SENT FOR: 10/25/16 2:00 PM
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103

104

105

106

107

109

110
111

112

114

115

10/25/16

11/02/16

11/16/16

11/17/16

11/18/16

11/21/16

06/15/17

06/22/17

07/24/17

P 001

Iv0o01l

Ivool
Ivoo1l

Iv0ool

MISCELLANEOUS HEARING

HON. RICHARD B. YUILLE
ORAL ARGUMENT ON MOTION FOR
SUMMARY DISPOSITION ADJ FROM
9/29/16
MISCELLANEOUS HEARING
PROCEEDING DIGITALLY RECORDED
CROSS MOTIONS FOR SUMMARY
DISPOSITION HEARD.
COUNSEL TO
SUMMARIZE THEIR ARGUMENTS
AND FILE THEIR BRIEFS.
COURT ORDERED THAT THE
TRANSCRIPT OF THIS HEARING
BE PRODUCED. BRIEFS ARE DUE
14 DAYS AFTER THE FILING OF
THE TRANSCRIPT.
TRANSCRIPT OF PROCEEDINGS FILED
(MOTIONS FOR SUMMARY
DISPOSITION 10/25/16) FILED
PLTF CHILDERS TWO PAGE
ARGUMENT SUMMARY IN SUPPORT OF
MOTION FOR SUMMARY DISPOSITION
FILED.
PROOF OF SERVICE OF SAME UPON
ATTY MICHAEL DEPOLO ON
11/16/2016. FILED.
INTERVENING PLTF MICHIGAN PROP
& CASUALTY GUARANTY ASSOC'S
OUTLINE OF ORAL ARGUMENT FROM
10/25/2016 WITH CERT OF
SERVICE UPON ALL PARTIES ON
11/16/2016. FILED.
PROOF OF SERVICE REGARDING
COPY OF PLTF'S CHILDERS TWO
PAGE ARGUMENT SUMMARY IN
SUPPORT FOR SUMMARY DISP. ON
11/16/2016. FILED.
PROOF OF SERVICE UPON ALL
PARTIES ON 11/16/2016. FILED
SUBSTITUTION OF ATTYS. FILED
APPEARANCE

ATTORNEY: P-38185 FEUER
ORDER OF SUBSTITUTION OF ATTYS
FILED.

FROM: SANGSTER,RONALD M., JR.

TO: FEUER,SCOTT L.,

INTERVENING PLTF. MICHIGAN
PROPERTY & CASUALTY GUARANTY
ASSOCIATION'S SUPPLEMENTAL
BRIEF IN SUPPORT OF MOTION
FOR SUMMARY DISP. FILED
PROOF OF SERVICE FILED
OF SAME UPON ALL PARTIES ON
06/20/17 FILED
**ATTY BURNS AND SAYLOR HAVE
21 DAYS FROM TODAY TO RESPOND
TO INTERVENING PLTF MICH PROP
& CASUALTY GUARANTY ASSOC'S
SUPPLEMENTAL BRIEF IN SUPPORT
OF MOTION FOR SD**
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116

117

118

119

120

121

122

123

124

125

126

127

128

129

130

131

133

134

07/31/17

08/29/17

09/08/17

12/23/19

01/07/20

01/27/20

02/07/20

02/19/20

03/24/20

04/03/20

05/20/20

PICKELL

Ivool

D 001

D 001

D 001

D 001

INTERVENING PLTF MI PROP & CAS

GUARANTY ASSOC'S SECOND SUPP
BRIEF IN SUPPORT OF MOTION

FOR SUMMARY DISPOSITION. FILED

PROOF OF SERVICE OF SAME UPO
ATTYS OF RECORD ON 07/27/201
FILED.

DEFT PROGRESSIVE'S RESPONSE
TO INTERVENING PLTF MPCGA'S
SECOND SUPPLEMENTAL BRIEF IN

L

N
7.

SUPPORT OF MOTION FOR SUMMARY

DISPOSITION. FILED.

PROOF OF SERVICE OF SAME UPON

ALL PARTIES ON 08/29/2017.
FILED.

DEFT PROGRESSIVE'S RESPONSE TO
INTERVENING PLTEF MPCGA'S SUPPL
BRIEF IN SUPPORT OF MOTION FOR

SUMMARY DISPOSITION. FILED.
PROOF OF SVC OF SAME UPON
ATTYS OF RECORD ON 09/05/201
FILED.

CORRESPONDENCE TO COURT

FROM ATTY STUART FRASER IV
RE: PARTIES HAVE NOT REACHED

AGREEMENT DURING FACILITATION_

FILED

CASE REASSIGNMENT ORDER

(PURSUANT TO MCR 8.11(C) (1)

FILED

CASE REASSIGNMENT

FROM: YUILLE,RICHARD B.,
TO: PICKELL,BRIAN S.,

PARTY NOTIFICATION FILED

FROM: DE POLO,MICHAEL J.,
TO: JOHN,R. MICHAEL,

7

SUBSTITUTION OF COUNSEL/ORDER

FILED

PROOF OF SERVICE FILED

OF SUBSTITUTION OF COUNSEL;

CONSENT TO SUBSTITUTION AND

ORDER ON 1/31/20 BY MAIL AND

EMAIL

NOTICE SENT FOR:
STATUS CONFERENCE

REMOVE NEXT EVENT: 03/25/20 10:

STATUS CONFERENCE
COMPANION CASE WITH 12-09870
AND STATUS CONFERENCE HELD
3/18/20.

SET NEXT DATE FOR: 04/07/20

DOCKET CONTROL
STATUS OF CASE.

REMOVE NEXT EVENT: 04/07/20

DOCKET CONTROL

SEND NOTICE FOR: 05/08/20
DOCKET CONTROL

STATUS OF CASE.

NOTICE SENT FOR: 07/15/20

STATUS CONFERENCE
**ONLY COUNSEL APPEAR - VIA

03/25/20 10:

5

10:

00

00

:01

:01

:01

PM

PM

PM
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135 06/11/20

136

137 07/15/20

138

139 07/20/20

140

141 10/19/20

1

N

2 11/03/20

143

144 01/13/21

145

146

147 01/29/21

Z0O0M; INSTRUCTIONS ATTACHED**

CODEFENDANT/CONSOLIDATION

W/12-98705-NF

STIP/ORDER TO CONSOLIDATE

CASES FILED

NOTICE SENT FOR: 10/16/20 5:01 PM
DOCKET CONTROL

**COUNSEL DO NOT APPEAR**

ADVISE COURT STATUS OF CONT'D

FACILITATION.

** SECRETARY NOTE **

STATUS CONFERENCE HELD 7/15/20

SCOTT FEUER-AFM; DAN SAYLOR,

PROGRESSIVE & PLT ATTY BURNS

APPEARED VIA ZOOM. DKC DATE

10/16/20 - ADVISE CT STATUS OF

CONT'D FACILITATION. THEN

COURT WILL DECIDE MSD

RULINGS.

** END NOTE **

INTERVENING PLTEF, MICHIGAN

PROPERTY & CASAULTY GUARANTY

ASSOCIATION'S, SUPPLEMENTAL

BRIEF IN SUPPORT OF MOTION FOR

SUMMARY DISPOSITION FILED

PROOF' OF SERVICE FILED

OF SAME ON 7/16/20 BY MAIL

SET NEXT DATE FOR: 12/04/20 5:01 PM
DOCKET CONTROL

** COUNSEL DO NOT APPEAR **

ADVISE COURT OF FACILITATION.

SET TRIAL DATE.

** SECRETARY NOTE **

ATTY SAYLOR OFFICE CALLED &

ADVISED FACILITATION IS

1/12/21. 1 WILL SET NEW

DKC DATE.

** END NOTE **

NOTICE SENT FOR: 02/01/21 5:01 PM
DOCKET CONTROL

**COUNSEL DO NOT APPEAR**

ADVISE COURT STATUS OF

FACILITATION.

SET TRIAL DATE.

FACILITATION 1/12/21

** SECY NOTE **

PARTIES ADVISED COURT THEY

HAVE NOT REACHED RESOLUTION

THROUGH FACILITATION. ASK

THE COURT TO RULE ON CROSS-

MOTIONS FOR SD.

** END NOTE **

REMOVE NEXT EVENT: 02/01/21 5:01 PM
DOCKET CONTROL

NOTICE SENT FOR: 02/19/21 5:01 PM
DOCKET CONTROL

**COUNSEL DO NOT APPEAR**

ADVISE COURT STATUS OF

FACILITATION.

RULE ON MOTIONS FOR SD.

DEFT PROGRESSIVE RESPONSE TO
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148

149 02/18/21

150

151 03/29/21

152

153 04/12/21

154 04/19/21

155 04/21/21

156
157

158

159 04/26/21

160

161 04/29/21
162

163 06/04/21

164
165 10/01/21 XDOO01
166 XDOO01

INTERVENING PLTF MPCGA'S THIRD

SUPPLEMENTAL BRIEF IN SUPPORT

OF MOTION FOR SUMMARY DISPOSI-

TION FILED

PROOF OF SERVICE FILED

OF SAME ON 1/28/21 BY MAIL

AND EMAIL

REMOVE NEXT EVENT: 02/19/21 5:01 PM
DOCKET CONTROL

SET NEXT DATE FOR: 03/12/21 5:01 PM
DOCKET CONTROL

HAS OPINION BEEN ISSUED?

OPINION AND ORDER FOLLOWING

PARTIES RESPECTIVE MOTIONS FOR

SUMMARY DISPOSITION PURSUANT

TO MCR 2.116(C) (7) AND (10)

FILED

CERTIFICATE OF MAILING FILED

OF SAME ON 3/29/21 BY MAIL

NOTICE SENT FOR: 06/04/21 9:00 AM
STATUS CONFERENCE

TO BE HELD VIA ZOOM - COUNSEL

ONLY. 834 487 7653. COUNSEL TO

HAVE CONSULTED W/CLIENTS

PRIOR TO STATUS CONFERENCE.

APPEAL FROM CIRCUIT COURT

RECEIPT# 00495367 AMT $25.00

APPEAL FROM CTRCUIT COURT

RECEIPT# 00495410 AMT $25.00

CLAIM OF APPEAL FILED

INTERVENING PLTF, MICHIGAN

PROPERTY & CASUALTY GUARANTY

ASSOCIATION'S NOTICE OF CLAIM

OF APPEAL AS OF RIGHT FILED

PROOF OF SERVICE FILED

OF SAME ON 4/21/21 BY EMAIL

COPY OF OPINION & ORDER

BEING APPEALED FILED

CLAIM OF CROSS-APPEAL

NOTICE OF FILING CLAIM OF

CROSS-APPEAL COPY OF

OPINION & ORDER BEING

APPEALED; REGISTER OF

ACTIONS; JURISDICTIONAL

CHECKLIST; PROOF OF SERVICE

FILED

CLAIM OF CROSS-APPEAL FILED

NOTICE OF FILING CLAIM OF

CROSS-APPEAL FILED

*% SECY NOTE **

STATUS: CASE IN COA -- SET

DOCKET CONTROL DATE TO

CHECK ON STATUS OF COA.

*% END NOTE **

SET NEXT DATE FOR: 10/22/21 5:01 PM
DOCKET CONTROL

STATUS OF COA.

RE-ASSIGNED PRO-PER TO FEUER

RETURN OF SERVICE

**ATTORNEY APPEARANCE**

END OF SUMMARY .t ititit it ittt iieieininennnns
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EXHIBIT 4

Hearing Transcript,
10/25/2016
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STATE OF M CHI GAN

IN THE 7TH CIRCU T COURT ( COUNTY OF GENESEE)

SUSAN CHI LDERS, Conservator for
JUSTI N CHI LDERS,

Pl ai ntiff,

Vs Case No. 13-101626- NF

PROGRESSI VE MARATHON INS., et al.,
Def endant s.

/

MOTI ONS FOR SUMVARY DI SPCSI T1 ON

BEFORE THE HONORABLE RI CHARD B. YU LLE, CIRCU T JUDGE
FLINT, M CH GAN - TUESDAY, OCTOBER 25, 2016

APPEARANCES:

For the Plaintiff: R CHARD F. BURNS JR P26189

Attorney at Law

30150 Tel egraph Road, Suite 300
Bi ngham Farns, M chi gan 48025

(248) 530- 5540

For I ntervening RONALD SANGSTER P39253

Plaintiff: Attorney for M chigan
901 WIlshire Drive #230
Troy, M chigan 48084
(248) 269- 7040

For the Def endant: M CHAEL J. DE POLO P35733

Attorney for Progressive
10801 S. Sagi naw St #D
G and Blanc, M 48439
(810) 695-3700

Recor ded by: Via Video Recorder
Transcri bed by: Shel i e Robi nson CER 6913

Certified El ectronic Recorder

(810) 424- 4454

1
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Flint, M chigan

Tuesday, Cctober 25, 2016 - 2:20 PM

(Al'l parties present)

THE COURT: All right. [1’'Il call case 13-
101626, Childers and M chigan Property and Casualty
Guar ant ee versus Progressive Marathon | nsurance
Conpany. All right. Sonebody has to go first.

MR. SANGSTER: W were just tal king about
t hat .

MR. SAYLOR W all filed sumrmary di sposition
notions the sane day. | amrepresenting the
defendant. They have a plaintiff and an intervening
plaintiff.

MR. SANGSTER: Ron Sangster for intervening
plaintiff M chigan Property and Casualty Cuarantee
Associ ati on.

MR. BURNS: Richard Burns on behalf of Justin
Chi | ders.

MR, SAYLOR And Dan Sayl or appearing on
behal f of Progressive, Your Honor.

MR, BURNS: So, who would you like to go
first?

THE COURT: Well, | guess I'd like
Progressive to go first.

MR. SAYLOR: All right then. Good afternoon,

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY
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Your Honor. Again, Dan Sayl or appearing on behal f of
Progressive. This is our notion for summary

di sposition, and, of course, the other parties have
noved for summary di sposition as well.

Progressive is the defendant in this no-
fault insurance case in which the plaintiffs are
attenpting to obtain no-fault benefits from
Progressive. Progressive is advanci ng two defenses.

They' re entirely independent of each other. One is

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

that the action is barred by the statute of
limtations. The other is that there is no coverage
that applies in any event.

I will begin with the one that’'s nost
conceptual ly sinple and that would be the statute of
limtations, Your Honor. Section 3145 of the No Fault
Act says -- it'’s alittle bit |ong because it talks
about a coupl e exceptions. Nobody clains that there’s
any exception here. |It’s a very sinple statenent. An
action for recovery of PIP benefits payable under this
chapter for accidental bodily injury may not be
comrenced | ater than one year after the date of the
acci dent .

THE COURT: Let ne stop you there because the
argunment that | read that’s been rai sed agai nst that

one year issue is that the renedial |egislation that

4
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permts the Mchigan Property and Casualty Cuarantee
Associ ation to becone involved is such that it may
occur five years after the accident, ten years after
the accident, and if one were to apply the statute of
limtations as you are arguing, wouldn't that defeat
t he whol e purpose of that renedial |egislation?

MR. SAYLOR: Well, of course let’s begin with
the fact that we’ve got two plaintiffs. One is
plaintiff Childers. He's the injured person claimng
benefits, and the other of course is the Guarantee
Associ ati on.

THE COURT: Right.

MR. SAYLOR As to plaintiff Childers, there
really is nowhere to point to for protection fromthe
one year statute of limtations. So, therefore, it
really only -- the question can only pertain to the
Guar antee Association. In that regard--

THE COURT: Wait a mnute. So, Childers is
out? He's done? He’'s through?

MR. SAYLOR: Wl |, he began this case by
filing a conplaint against Progressive. Progressive
asserts a statute of Iimtations and he has no valid
response to that defense. There s nothing he can
point to in the statute or anywhere in the |aw that

gives thema way around that statute of |imtations,

5
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and, quite frankly, it’s consistent with the Guarantee
Associ ation as well because, while you m ght say but
in a general way, but then doesn’'t that kind of
destroy the purpose of the Guarantee Association. How
coul d they ever get reinbursenent froman applicable
carrier?

Wl l, nunber one -- well, | have two
responses to that. First, by their own -- by the
statute’s own terns, the Guarantee Associ ation just
stands in the shoes of the injured claimnt. The
statute does not purport to suggest that the Guarantee
Association will always get its noney back when it
pays benefits under its m ssion.

If there is available coverage, if there is
a source of recovery, certainly, by standing in the
claimant’ s shoes, the Guarantee Association is allowed
to or can proceed by assignnent. The statute actually
uses the assignnment. The injured person’s rights are
deened to be assigned to the Association. It can
certainly pursue recovery fromany obligor, so to
speak.

That’s the wong one. | wanted to just cal
attention specifically to the | anguage of the statute.
First of all, this whole thing that el evates

Progressive -- let’s assunme for the nonent that we did
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have coverage here, potential coverage here. The
statute says that if danages or benefits -- if
benefits are recoverable by a claimnt or an insured
under an insurance policy, then the damages or
benefits recoverable shall be a credit against a
covered cl ai m payabl e under this chapter.

In the case law | quoted too uses the sane
| anguage. It’'s all contingent on if the injured
person woul d have a right of recovery agai nst such and
such insured, then the Guarantee Association either
gets a set off or can get their noney back, but it’'s
all contingent on if there’s a viable claim and the
ot her - -

THE COURT: Well, let ne interrupt here.
Aren’t we assuming that the injured party here has a
viable clain? [It’s just a question of--

MR. SAYLOR: Well, I'msaying -- well, I'm
goi ng back to the fact that their clai munder the very
express ternms of the statute is tine barred and
there’s no exception--

THE COURT: As to you.

MR. SAYLOR --as to the injured person.

THE COURT: As to you.

MR SAYLOR As to -- | ama defendant -- |I'm

an i nsurance conpany in an action for recovery of PIP

7
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benefits, and so no action can be commenced agai nst ne
nore than a year after the accident by -- certainly by
the injured person.

THE COURT: You're not saying it’s tine
barred agai nst M chigan Property and Casual ty?

MR. SAYLOR: | amsaying it is because their
rights are no greater or no less than the injured
person’s. They stand in their shoes, and | pointed
that out in the statute 500.7931(3) which is the very
statute that they claimtheir ability to claim
benefits substantively, but it’'s contingent on
benefits being recoverable by the injured person. So,
it is -- they stand in their shoes, and the other
statute | cite to even reinforce that nore--

THE COURT: Well, let nme back up because
you’ ve got ne really confused now and | thought | read
this. Childers was entitled to get benefits from-- |
can’t even renenber now -- the conpany--

MR. SAYLOR: Anerican Fellowship originally.

THE COURT: --Anerican Fellowship and they
paid the benefits and they went under.

MR. SAYLOR: That’s right.

THE COURT: Okay. Then there is a statutory
provi sion that brings Mchigan Property and Casualty

into the mx, right?
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MR. SAYLOR: Right. They stepped in in the
shoes of the Anerican Fell owshi p--

THE COURT: Anerican Fell owshi p.

MR. SAYLOR: --and they take over and they
pay benefits.

THE COURT: Ri ght, and so they’'re obligated
to pay the benefits by statute.

MR. SAYLOR: That’'s right. That’s right.

THE COURT: Okay. Now, they’'re saying, well,
you know, if all of those stipulated facts that are in
the agreenent fall into place, that you owe the noney.
That’ s what they’'re saying, right?

MR. SAYLOR: Well, |I'mnot 100 percent--

THE COURT: They're entitled to be reinbursed
by you for the nonies that they have paid.

MR. SAYLOR: To the extent that the injured
person woul d have a cl ai m agai nst anot her insurer or
sonme other -- it could be a tort case agai nst anyone
who is obligated to pay, then they, Guarantee
Associ ation, standing in the injured person’s shoes
has the right to get their noney back.

THE COURT: That’s what they're trying to do
with you.

MR. SAYLOR: That’'s what they're trying to do

with ne.
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THE COURT: All right.

MR. SAYLOR: And -- but they stand in the
shoes. They have no greater or |esser rights than the
i njured person woul d have agai nst that alleged
obligor, that second source of recovery, and ny point
about these two statutory provisions, one being the
7931(3) is that’'s what we’re tal king about. That’'s
the one that says that when there is sonebody el se,
they can go after them and get their noney back or
take a credit for what they would owe, but by its very
ternms, it’s contingent on what the injured person
woul d be able to recover.

And the other one that | enphasize to show
that it’s truly no greater or |esser than what the
I njured person would be able to do under the
circunstances is -- and that’s 500.7935(2), and that’s
the statute that says that an insured or clai mant
entitled to the benefits of this chapter shall be
consi dered to have assigned to the Association to the
extent of any paynent received fromthe Association
his or her rights agai nst whoever mght they claimto
be paid -- whoever they claimto be |iable, any other
rights the insured claimant may have agai nst anot her
person for paynent of the covered claimby the

Association. It says that he is deened to -- Childers

10
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I's deenmed to have assigned his rights agai nst whoever
to the Association

So, on those two statutory bases, it’s clear
that the Association’s ability to get their noney back
I's dependent on the injured person’s ability to nmake a
cl ai m agai nst that entity, and as far as the purpose
of the Guarantee Association, you' re right when you
tal k about American Fell owshi p goes under, and so the
Guar antee Association, its mssioninlifeis to step
in and take the place of that defunct insurer and just
be the one who pays the benefits.

As a side note to that, yeah, if there is a
way that they can get sone of their noney back because
there’ s sonebody el se who actually received prem uns
for this loss or for this risk and everything and
there’s a viable claim fine, they can do that, but it
doesn’t -- the statute doesn’'t expect that that’s
al ways going to be the case for them \Wen it’s
there, it’s there, but if it’s not, it’s not.

And here, I’mdone with the statute of
l[imtations, but it’s not here because there just is
no legal route to get around the statute of
limtations here. They are subject to it and it’s
barr ed.

And then now i ndependent of the statute of

11
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limtations is there i s no coverage here anyway.
There just is no -- Progressive never was on the hook
or potentially on the hook for Justin Childers’
injuries in the first place. By its terns, | nean
nobody clains that Justin Childers qualifies, is
entitled to benefits, based on the | anguage of the
policy that was issued to this Goulx. | can’t
remenber his first nane, but the brother.

You have this guy who lives in an apartnent
or a house, and he owns a car, and it’s insured by
Progressive. He's not involved in the accident. Hi's
car is not involved in the accident. There is no
connecti on between himand his insurance policy and
this accident.

The only connection that they claimis
Sheila -- what’s her nane -- Sheila Goul x, something
i ke that.

MR. BURNS: Shai na.

MR. SAYLOR: Shaina Goul x. She was |iving
with him saying there. This is in the stipulated
facts. She may have been a resident relative. Wre
assum ng for the sake of argunent that she’'s a
resident relative of her brother who has a Progressive
policy, but she's driving her own car, and Childers is

in the car, and she gets in an accident. She failed

12
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to insure her own car

Now, the question is, under the statute, if
Progressive was her insurer--

THE COURT: She’s not the one seeking
benefits however, right?

MR. SAYLOR: Correct.

THE COURT: Ckay.

MR. SAYLOR: She’s not. Now, under certain

circunstances different fromthis case, could she be

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

in a position to claimbenefits fromthe Progressive
policy? Yeah, under certain circunstances. For

i nstance, if she was wal king on the sidewal k and gets
hit by a car, she’s a resident relative of her

brot her, she gets to claimPIP benefits from her
brother’s insurer, Progressive, and that’s the only
connecti on.

That’'s the closest you can say that, well,
maybe Progressive is her insurer, but that’s not the
case. The case | aw cones down very clearly to say
that that connection, that potential ability to nake a
claimunder it’s section 31141, the resident relative.
You can -- you know, a naned insured can claim
benefits, a spouse can claimbenefits, and a resident
rel ative can claimbenefits. That connection, that

potential entitlenment to clained benefits is not

13
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enough to say that that insurer is your insurer. Wen
it comes down to, well now, |’moperating a car or

own a car, I'’mdriving a car, and soneone gets
injured, and the statute says you can recover your
benefits fromthe insurer of the owner of the car or
fromthe insurer of the operator of the car.

That’'s the connection they’'re trying to say
is, aha, well, Shaina Goulx was the operator of this
car. She was the owner of this car, and since she's a
resident relative of her brother and therefore
sonetinmes she mght be able to actually claimbenefits
from Progressive, we should say that Progressive is
her insurer, and that way he can claimhis benefits,
Childers can, fromthe insurer of Shaina G oul x.

But t he Dobbel aere case, that’'s exactly what
they argued in Dobbel aere, that, aha, well, she can
claimbenefits as a resident relative. So, therefore,
that conpany nust be her insurer. They said no. Just
because you're a resident relative and you m ght be
able to claimbenefits yourself sonetine doesn’t nean
they’re your insurer. That's not good enough.

She’s not a naned insured or on the policy.
She’s not even a listed driver on the policy. Her car
Is not listed on the policy. There's no connection.

THE COURT: Well, | don’'t know that they' re

14
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argui ng that she’s an insured, are they?

MR. SAYLOR: Well, they have to -- that’s
their only way in.

THE COURT: | think they re arguing that
under their view of the facts, your conpany has a
hi gher priority than the state’s casualty conpany.

MR, SAYLOR Well, before you can say whet her
we are higher or lower in priority, first, you have to
have -- like, for instance, you have insurer A and
i nsurer B, both providing coverage to the person.
Insurer A let’s say the typical situation, yeah,
well, there’'s a named insured here, and then there’s
anot her policy that says, yeah, but they were
occupying the insured vehicle or sonmething |ike that.
Now, you’'ve got two coverage situations and you’ ve got
to look at the priorities.

But if there’s no coverage at all, there's
no question of priority. 1It’s one to nothing, and
there’s just no coverage here. Progressive is not in
the line of priority because Justin Childers is not
sonebody who is insured under the policy and he was
not injured while occupying a vehicle being owned or
operated by Progressive’ s insured. Progressive is not
Shai na G oul x’s insurer.

They are, Your Honor -- they are -- their

15
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position is dependent on establishing that Progressive
nmust be deened to be Shaina Groulx’s insurer. |[|f they
can’'t establish that, I think they will concede they

| ose. They have to prove that. They have to
establish that, and ny point here is that the only way
they can argue that Progressive is her insurer is by
saying, well, look at 3114(1), she’s a resident
relative. Sonetinmes she could actually claimPIP

benefits from Progressive, but as | -- but those are
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di fferent circunstances.

She couldn’t in this case because she has no
claimfor PIP benefits. She's disqualified because
she was occupying her own car. [It’s uninsured. She
has no claimfor PIP benefits from anybody.

THE COURT: Wiy doesn’t her son fall within
that category that you just described that would all ow
her to recover benefits?

MR. SAYLOR: Wiy doesn’t who?

THE COURT: What did he do to disqualify
hi nsel f from receiving--

MR. SAYLOR: Childers you' re tal king about?

THE COURT: Yes.

MR, SAYLOR He’'s not disqualified. He's
entitled to benefits. That’s why Anmerican Fell owship

pai d and the Guarantee Association is paying.
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THE COURT: Ckay. All right.

MR SAYLOR: But he’'s not -- but he still --
so, he can claimbenefits. He just can’t claimthem
from Progressi ve because Progressive doesn’'t have any
exposure for this risk. They mght as well say, you
know, State Farm shoul d pay because they're a big
conpany in M chigan and they’ ve got enough noney to
pay it. There’ s no closer connection to this loss for

Progressive than there is for State Farm They're
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just not -- Shaina Goulx is not Progressive’'s insurer
-- the other way around. Progressive is not Shaina
G oul x insurer.

THE COURT: | don’t think anybody says that
she is, do they?

MR. SAYLOR: Well, | think they will say that
Progressive is Shaina Goul x’s insurer.

THE COURT: | think they will say Progressive
is liable to pay benefits. | don’'t know that they --
"Il et themsay what they’ re going to say.

MR SAYLOR Yeah, we'll see. Well, I wll
say, Your Honor, carefully |ook back and | ook at the
argunments on both sides. Their only route for Justin
Childers to get benefits from Progressive is through
3114(4) of the No Fault Act and that’s the provision

t hat says sonebody who is injured in an accident while
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occupyi ng a notor vehicle can claimbenefits fromthe
i nsurer of the owner of the vehicle, or that person
occupying a vehicle and gets injured in an acci dent
can claimbenefits fromthe insurer of the operator of
the vehicle. That’'s what 3114(4) says.

So, they have to argue that Progressive is
that insurer, the insurer of the owner or the insurer
of the operator of that vehicle, and nmy whol e point
here today is that Progressive is not that insurer
because Shaina Goul x didn’t have an insurer. She's
t he owner of the involved car, but she didn't have a
policy, and she’'s the operator of that car, but she
didn’t have a policy, and Progressive just assuned no
risk with regard to her

| believe the Guarantee Fund, M. Sangster
at one point argued that, well, what about for
liability coverage? There was no risk wth regard to
no-fault benefits for Shaina Goul x because she’s
di squalified. But what about liability? If she got
in an acci dent and ran sonebody over, wouldn’t she
| ook to Progressive to defend her and pay benefits?
Well, the answer to that is no, too. They have no
exposure to pay liability coverage for a person who is
driving their own uninsured car. Every policy has

ot her owned vehicle exclusion and that certainly would

18
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apply here.

Progressive had no risk in connection with
Shai na G oul x in connection with her use of her car,
and so therefore, Progressive is not her insurer, and
you can press themon this. They will have to concede
that if Progressive is not Shaina Goul x’s insurer on
this day, they have no claim

THE COURT: That’s not certainly what | read
themsay, but I'Il listen to what they have to say.

MR. SAYLOR: All right, and, you know, if
need be -- if they say sonething surprising, you know,
I may have just a mnute for rebuttal or sonething.
Thank you.

THE COURT: Everybody -- everybody wi Il want
sonme rebuttal probably.

MR. SANGSTER: Agai n, good afternoon, Your
Honor. Ron Stangster for defendant M chigan Property
and Casualty CGuarantee Associ ation

First, with regard to the statute of
limtations argunent raised by Progressive, ML
500. 7911(3) nmakes it clear that we, the Guarantee
Fund, are not bound by the other provisions of the
M chi gan i nsurance code. That includes the one year
notice provision, the one year back rule, what have

you.

19

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

86



© 00 ~N oo o b~ w N Bk

N NN N NN R R R R R R R R R R
a A~ W N P O © 00O N oo 0o~ W N +—» O

The reason for that is quite sinple and you
alluded to it when you questioned M. Saylor on this
i ssue. \When a person is involved in a notor vehicle
acci dent, they have no idea if five years down the
road, ten years down the road, 20 years down the road,
40 years down the road, whether their insurance
conpany will becone insolvent. Anerican Fell owship,
for exanple, was around since the 1920s, a Johnny-

cone-lately into the M chigan insurance market. Yes,
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it was a small carrier, but they nanaged to survive
and do business for, geez, you know, alnost 100 years
bef ore they went insolvent.

The CGuarantee Fund is set up to handle the
clai ms of persons who were previously insured by
I nsol vent insurers, but the primary task is to find
the next highest priority insurer, and in this case
there is no other household insurer for M. Childers.
It was only Anerican Fell owship.

|’ ve been handling cases involving insol vent
insurers for going on 30 years. |, like you, renenber
the old Cadillac I nsurance Conpany fromthe 1990s --
fromthe 1980s. They went insolvent in 1990. | was
three years out of |aw school and Cadillac was a
client of our firm Lincoln Mitual Insurance Conpany

went under in 1997. Reliance |Insurance Conpany went

20

87



© 00 ~N oo o b~ w N Bk

N NN N NN R R R R R R R R R R
a A~ W N P O © 00O N oo 0o~ W N +—» O

out in 2000. Anerican Fellowship went out in 2013.

i nsol vent carrier clains. It’s been a nice, neat

system

They pick up the claimwhether it’s ten, 20, 30 years
out. They adjust the claim They will get a credit

for whatever was paid by Anerican Fell owship.

a CAT loss. So, if it’s already in the CAT fund or

near the
Ameri can

ul ti mat e

For the past 28 years |’ve been doing

You go to the next highest priority insurer.

So, if, for exanple, this matter -- this is
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CAT fund, they are going to apply whatever
Fel l owship paid as a credit against their

exposure. So, they just basically step into

the shoes of American Fell owship, they get credit

agai nst their MCC assessnent for what was paid, and

life goes on.

This is the first tine that |1've ever had

this argunent raised in all ny years of doing this,

and t hey,

agai n, conveniently ignore MCL 500.7911(3)

that says we’re not bound by any statute of

limtations. W can go after them as the next highest

priority
to -- we
handl i ng
year, or
$500, 000

i nsurer for reinbursenent of what we paid and
can keep doing that. W can continue

the claimand go back after Progressive every
every two years. Sorry. W’ ve paid out

on this claim Reinburse us. Do they really
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want to do that or do they sinply want to handl e the
cl ai m and have control over the claimitself?

Now, let’'s talk about -- do you have
guestions on our position--

THE COURT: No.

MR. SANGSTER: --regarding statute of
limtations?

THE COURT: | follow you on that. | guess
I’d like you to respond to the argunent that was
rai sed that under no circunstance can Progressive be
deened to be the insurer for--

MR, SANGSTER That’s where |’ m headed.

THE COURT: --these litigants.

MR. SANGSTER Yeah. That’s where |’ m headed
ri ght now.

THE COURT: All right.

MR. SANGSTER Okay. It’s our position that
Progressive is the contractual insurer of Shaina
G oul x by virtue of their insurance contract, and |et
me wal k you through this argunent. Again, there is no
ot her househol d insurer in the Childers househol d.

So, now, the next highest order of priority
for occupants in notor vehicles is 3114(4), the
i nsurer of the owner, registrant, or operator of the

not or vehicle occupied by the injured party, in this

22
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case, Justin Childers, and note that it doesn't tie

i nsurance to the specific vehicle occupied. It
doesn’t say the insurer of the vehicle occupied. It
says the insurer of the owner, or registrant, or
operator of the notor vehicle occupied by the injured
cl ai mant .

So, now, we have to |ook to who is the
insurer if there is an insurer, and in this case there
are. That insurance conpany is Progressive by virtue
of its contractual |anguage.

How do we determ ne whether or not an
i nsurance conpany is an insurer of the owner or
operator? W | ook at the contractual |anguage, and
that’ s what the Anerisure versus Col eman case was al
about. Anmerisure was ny case. | represented Titan
I nsurance Conpany in that lawsuit and | was the
stuckee on that. ay. |In that case, one Reginald
Col eman was involved in an auto accident while an
occupant of an uninsured notor vehicle that was being
driven by a gentleman by the nanme of Bernard Col eman.
Bernard was married to Tonya Page Col eman. Ckay.

THE COURT: You’ ve |ost ne already.

MR, SANGSTER: Sure.

THE COURT: But go ahead.

MR. SANGSTER: Wl |, Titan insured Tonya.

23

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

90



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R R
gag o W N P O O 00 N oo o1 M W N -, O

Titan insured Tonya. |'Il just use first names. The
Titan policies has under the definition of the term
insured who is an insured. The person nanmed in the
policy Tonya, his or her spouse, Bernard. So, by
virtue of our insurance contract, we were the insurer
of the operator, Bernard, of the vehicle occupied by
the injured party, Reginald.

So, Col eman stands for the proposition that
you | ook to the insurance contract to see how it
defines who is or is not an insured and, indeed, even
if it uses the terminsured because there are sone
I nsurance contracts that don’t use the terminsured
or, in the case of Auto Owers, define it so narrowy
as to nmean only, to nean only the person naned in the
policy. Everyone else is sonething else, but not an
I nsur ed.

So, you can al so | ook at another case |
cited in ny notion for sunmary di sposition, a case
called Titan I nsurance Conpany versus State Farm
docket nunmber 301978. It was an unpublished deci sion
rel eased on March 27", 2012 where | wal k the Court
t hrough an anal ysis of, you know, how to tear apart a
policy | anguage and to see if a person is the insurer
of the owner, registrant, or operator of a notor

vehicle, and in that case it was ultinately determ ned
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that State Farm was the insurer of the operator by
virtue of its contractual |anguage in a case involving
an injured notorcyclist.

You're really delving deep into policy
| anguage and trying to understand what it neans, but
once you do that, it becones pretty clear in this case
that Progressive is the contractual insurer of Shaina
Groul x subject to exclusions for Shaina, for exanple,
on the liability side or on the PIP side that don’t
apply to Justin Childers. W contend--

THE COURT: Let nme ask you this.

MR, SANGSTER: Sure.

THE COURT: You stipul ated for purposes of
this notion that she was a resident of the house.

MR. SANGSTER: Yes.

THE COURT: If it turns out that she was not
a resident of the house, does that elimnate coverage
for--

MR. SANGSTER: Yes.

THE COURT: --the injured party, too?

MR. SANGSTER: Yes.

THE COURT: Because -- okay.

MR. SANGSTER: Yes. We contend that Shaina
Groul x qualifies as an insured under two provisions of

the policy.
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Under the PIP coverage, it defines the
phrase eligible injured person as an insured and the
eligible injured person is defined as one who is
injured in a notor vehicle accident. Specifically, an
eligible injured person neans you, which is Mtthew
Groul x who was the nane insured, or any relative, and
there’s no doubt that if she is a resident of that
househol d, she is a relative for purposes of the
Progressive policy, who sustains accidental bodily
injury in an accident involving a notor vehicle.

More inportantly, under the Bl coverage, she
is definitely considered an i nsured person because of
the liability coverage defines the phrase insured
person neans you, Matthew Groul x, our naned insured,
or arelative, Shaina, with respect to an acci dent
ari sing out of the ownership, maintenance, or use of
an auto. The termrelative is defined in their policy
as neaning a person residing in the sane househol d as
you and related to you by bl ood.

So, there is no doubt she’s a relative. For
pur poses of today’s proceedi ng and these notions, you
have to assune that she is residing there, if not
domciled there. She falls within the definition of
the terminsured person under the Progressive policy

by its contractual | anguage.
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Therefore, under these two sections, she is
what we call a contractual insured. That renders
Progressive the owner or the insurer of the owner,
regi strant, and operator of the notor vehicle occupied
by Justin Childers.

The case that is directly on point and that
was highlighted in ny response to Progressive s notion
is Sours versus Titan and Westfield I nsurance Conpany
(phonetic), and if you renenber when you reviewed the
briefs, | made a nice neat little chart that
summari zed here is the policy | anguage of the
Westfield policy. Here is the policy |anguage of the
Progressive policy. Bl -- take you all the way down.
They match identical.

In the Sours case, we had an occupant, a
passenger, in an uninsured notor vehicle just as we do
here. W have an owner of a vehicle who was |iving
with a relative, just as we do here. The relative was
insured with Westfield I nsurance Conpany in the Sours
case. The relative here is insured with Progressive.

And when you go through the | anguage, the
Court of Appeal s had no problem concl uding that, yes,
Westfield was the insurer of the owner, and
regi strant, and operator of the vehicle occupied by

the insured party, M. Sours. Therefore, it occupied

27

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

94



© 00 ~N oo o b~ w Nk

N NN N NN R R R R R R R R R R
g o W N P O © 0O N o 0o M W N -, O

a higher order of priority than did Titan |Insurance
Conmpany whi ch was assigned to handl e that claimby the
M chi gan Assi gned C ai ns Pl an.

In the Sours case, the Sours case, the Court
of Appeals specifically rejected, specifically
rejected, the sane argunents relied upon by
Progressive in this case. First, Wstfield argued
even though she nmay be consi dered an i nsured person
under the Westfield policy, we have this other vehicle
-- other vehicle exclusion that would bar us --
preclude us fromhaving to afford her a defense, and
the Court of Appeals said you can’t use that policy
exclusion as to the owner and operator of the vehicle
to bar the claimof the occupant.

Westfield |i kew se argued that -- in fact,
here’ s what the Court of Appeals said about the B
exclusion. It said Westfield attenpts to di stinguish
this case from Col enan by arguing that a policy
excl usion applies to negate liability coverage under
the circunstances of this case. That is the policy
indicated that liability coverage was not provided for
t he ownershi p, mai ntenance, or use of any vehicle
ot her than your covered auto which is owned by any
famly nmenber. That exclusion appears in al nbst every

i nsurance conpany |’ ve |ooked at, and it’s in the
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Progressive policy.

But the Court of Appeals went on to say this
exclusion is not relevant to defining who is an
i nsured for purposes of 500.3114(4). The exclusion
nmerely sets forth a circunstance not covered by
insurance. It is the presence of a contractua
i nsured/insurer relationship, not the terns of that
relationship, which is the determ native inquiry for

defining the insurer under the plain | anguage of
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3114(4). So much for the liability argunent.

On the PIP side, they argue, well, Shaina
Groul x woul d be disqualified under MCL 500. 3113(b)
because she is the owner of an uninsured notor
vehicle. That argunent is eerily famliar with what
the Court of Appeals addressed in Sours.

Quoting again, simlarly, Wstfield argues
that it was that the insurer of Vond. Vond was the
owner and operator of a notor vehicle occupied by M.
Sours for purposes of PIP benefits because of a policy
exclusion. The Court sets that aside and says that
this exclusion nerely sets forth a circunmstance not
covered and is not relevant, is not relevant to
di vining who is an insurer for purposes of MCL
500. 3114(4) and -- the Court went on to say and in any

case, there is no requirenent that an owner’s PIP
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cl ai m be successful for purposes of triggering MCL
500. 3114(4) as to the passenger.

M. Childers’ ability to claimbenefits
under the Progressive policy and indeed the Guarantee
Fund’s ability to force Progressive to occupy the
hi ghest order -- the next highest order of priority
and to reinburse us for what we paid is not contingent
upon what Shai na Groul x can or cannot do, what benefit

she may or may not be entitled to, what defenses she

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

can or cannot force Progressive to do for her.

Al that depends upon is, as quoted by the
Court of Appeals, the presence of a contractual
i nsured/insurer relationship, not the terns of that
rel ati onship, and that is exactly what we have here by
virtue of the Progressive definition of the term
i nsured person on the liability side and the
definition of the phrase nanmed or eligible injured
person on the PIP side.

I[f it’s there in the contract, as these
cases hold, if it’s there in the Progressive contract,
Progressive is the insurer of Shaina Goul x, the
owner, registrant, and operator of the vehicle

occupied by Justin Childers. It is the next highest

priority insurer. It steps in. It pays the benefits.
It reinburses us. It gets credit from Anerican
30
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Fel | owshi p, and then it goes up to the CAT fund and
life goes on. Any questions?

THE COURT: No.

MR. SANGSTER: Did | -- okay.

THE COURT: No. | don’t have any questi ons.

MR. BURNS: Richard Burns on behalf of Justin
Chil ders, the innocent victim

In this case -- and 1’| address the issues
rai sed by the Court in the sane order.

The statute of limtations, onits face, it
woul d seem that 3145 nmandates you’ ve got a year to
give notice. He didn't do that. Notice was given
sonme 13, 14 nonths after the fact, and that presents a
probl em except when you | ook at the Guarantee Act, it
is the nore specific act, and nmandates that Justin
Chi | ders must proceed agai nst any |ower priority
insurer. It turns the No Fault Act upside down. Says
anybody in the lower priority, you are mandated to go
after them and so we did after receiving notice.

Now, the CGuarantee Association has a statute
that helps it because under 7911(3) it is relieved of
any -- of conplying with any other provisions within
the insurance code. So, it gets a pass.

The only thing that | have is the policy

argunent that, well, wait a second, if | have to
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provi de notice under 3145 within a year, that neans |
have to file nmy action, anticipate that the insurer,
be it AAA, State Farm Anerican Fellowship, may, in
fact, file for liquidation or be forced into

i qui dation, and therefore, | now have to explore al

ot her possible lower priority insurers and put them on
noti ce.

| don’t think that was the intent either of
t he Guarantee Association Act or the intent of No
Fault. Certainly we’ve got enough litigation with
providers and others that we don’t need additiona
litigation.

| think the statute is properly read and
there are no cases directly on point that say that
3145 is not applicable. However, it is clear fromthe
intent of the statute that the Guarantee Associ ation
certainly can proceed beyond the one year.

Now, the question is as to Progressive, when
you | ook at the statute on priority under 3114, you of
course ook to the insurer as a resident relative, and
in this case Justin Childers did not have a vehicle of
his owmn. H's nother, with whom he resided, was
insured with American Fellowship, and they in turn
were paid benefits shortly after the accident which

was in 2011, this liquidation taking place in 2012 and
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then into ‘13.

Upon getting notice, we immedi ately filed
agai nst Progressive as far as a claim The reasons
provided in their claimin response, a denial, was
that the sane reason they are using today, 3145. They
are attenpting to nend the hold.

The Court has seen -- and | have briefed
extensively nend the hold. | adopt that argunent
orally now, but I wll focus nore inportantly on what
the Court raised which is, wait a second, is Shaina
Goul x insured and is that a basis for Justin Childers
to make a cl ai m agai nst Progressive? WlIl, under --
there’s two Suprene Court cases.

Heni ser which is cited which says in
exam ni ng coverage, you first make a determ nation if
the policy provides coverage to the insured. 1In this
case, it would be Shaina Goul x, and you | ook at page
seven of the policy that’'s attached and Progressive
agrees that it will pay to an eligible injured person
who is injured no-fault benefits, an eligible injured
person neans you or any relative, and for the purposes
of this argunent and this notion, Progressive has
agreed that Shaina Goulx is a resident relative and
that she was injured. So, on the face of it, she's

entitled to benefits.
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The next question woul d be does she get
benefits actually paid to her. That’'s a separate
i ssue. She is an insured under the policy, and once
she is an insured, then you look to 3114 which is both
an entitlenent statute and a priority statute, and you
drop down because Anerican Fellowship is no | onger
there, that’s under 3114(1), you drop down to (4) and
Shaina Goul x is the owner/operator. That’s under
section four.

Al right. Wo insures her, and in this
case she didn’t have her own policy, but she would be
entitled to coverage under her brother’s policy. If,
hypot hetically, she were driving a total stranger’s
car and that was the first tinme, she would have been
af forded benefits and Progressive could not make the
argument its maki ng today.

But the trigger is if there is coverage for
her, before you |look at disqualifiers, that is the
poi nt where the analysis stops and you then have your
order of priority. That was the lower priority, and
therefore, Justin Childers is entitled to coverage
based upon that, the actual |anguage of the policy
because you | ook to the statute under 3114 to
determ ne the next order. \Wether Shaina Goul x is

entitled to coverage hersel f, actual paynent, is a red
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herring, a separate issue.

Now, and also cited in the brief is the case
of Bel cher which sets forth that 3114 is both an
entitlement and a priority statute and i s nmandated
under the Guarantee Association act. |, Justin
Chil ders, have to proceed against the |ower priority
insurer, and that’s what we’ ve done here. Thank you,
Your Honor.

THE COURT: Thank you.

MR, SAYLOR My | respond to--

THE COURT: You get the final word here.

Yes.

MR. SAYLOR: Thank you. Your Honor, Dan
Sayl or again for Progressive.

Responding to M. Burns’ last point, and, in
fact, it was his first point, too, that he says that
the Guarantee Act requires that the injured person
must go after the next highest insurer in priority.

It doesn’t say that anywhere. There’'s nothing -- you
can look at all of the citations of the statutes and
read all of the case -- all of the subsections that
are cited or quoted. There’'s nothing in there that
tal ks about where an injured claimant should go after
the next highest priority. |It’s the Guarantee

Associ ation that pays and then the Guarantee
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Associ ation, as | said before, when available if
there’s actually an action, a recoverability, the
Guar ant ee Associ ati on can seek rei nbursenent.

But -- and while |I’mtal ki ng about
m sstatenments of what the statute says. On the
statute of limtations issue, M. Sangster said
relying on 7911(3) that, you know, it says that we're

not bound by the statute of Iimtations, the Guarantee
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Association. It says we're not bound by the statute
of limtations. It doesn’t say anything close to
t hat .

It’s a very general statute that sinply says
that the Guarantee Association is not subject to other
| aws, other chapter -- you know, the requirenents of
t he i nsurance code and the case law -- there's a case
cited that kind of fleshes that out, but basically
burdens i nposed on insurance conpanies by statute are
not inposed on the Guarantee Association. That’'s what
the statute is that they're relying on for saying that
we get a free pass on statute of limtations. It's a
very general provision that just says the CGuarantee
Associ ation is not subject to the burdens of the
I nsurance code.

But the 3145 statute of |imtations is not a

burden i nposed on insurance conpanies. |It’s very mnuch
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a benefit to an insurance conpany. |’mnot exposed to
a lawsuit if nore than a year has gone by and |’ ve

never had notice of the injury.

So, that’s all 1"l say about the statute of
limtations. | believe that it totally applies. The
statute definitely puts the insurer -- the Guarantee

Associ ation in the shoes of the claimant, and any
clai mant, their action agai nst an insurance conpany
who never heard of this accident for five or ten
years, as the exanples were given, would have no
viable claim So, therefore, neither does the

Guar ant ee Associ ati on.

And as for the coverage question, | think
you heard both M. Burns and M. Sangster are
scranbling around trying their best to show that, in
fact, Progressive is the insurer of Shaina Goulx. It
I's necessary for their claim | hope you picked up on
that. That was -- they're scranbling to try to nake
that show ng that Progressive is her insurer.

M. Sangster says that, well, his theory
that Progressive is the insurer is she is a

contractual insured, that if you just really | ook at

the Progressive policy, you |l find that Progressive

Is her insurer, and he relies on the Sours case. It’s

unpubl i shed. So, therefore, it’s a nonbinding. 1It’s
37
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none precedential. If you find it persuasive, then
you can rely on it to the extent that you desire, but
| would submt that Sours is entirely unpersuasive
because it is fundanentally w ong.

It reaches the wong result for the wong
reason. It says that because she can nmake a cl aim as
his resident relative, albeit in other situations,

t hat makes Progressive her insurer. That because she
could look to Progressive for protection to i ndemify
her | oss, that nakes Progressive her insurer even

t hough she couldn’t collect in this situation.

Well, that flies directly in the face of the
two pillar cases on this issue. One is Dobbel aere and
one is the Col eman case which M. Sangster was
i nvolved in, and Col eman specifically says that you
are sonmeone’s insurer if you assume the risk of
another’s loss, and it proceeds to say very
specifically at the tinme of the accident.

Now, so, you have to ask yourself what risk
was Progressive assumng with respect to Shai na G oul x
on that day? No risk whatsoever. |If she's driving
her uni nsured notor vehicle out there, Progressive has
no obligation to protect her, and, in fact, if she
made a claimof any sort, it would be turned back

because she just has no ability to get benefits from
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Progressive, and therefore, under the very tests that
Col eman | ays out, Progressive cannot be deened her
i nsurer.

And t he Dobbel aere case, as | pointed out
before, specifically answered the question, well, what
about the fact that, you know, she is a resident
relative. She could claimunder the statute to get
benefits from Progressive. They said that’s not

enough. That’s specifically that was exactly what
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Dobbel aere addressed, and they said that’s not enough
to make a conpany her insurer

So, Your Honor, | would just ask that you
grant summary di sposition in favor of Progressive
unl ess you have any further questions.

THE COURT: | do not.

MR. SAYLOR: Thank you.

THE COURT: Thank you.

MR. SANGSTER: Any further rebuttal ?

THE COURT: Just responding to what -- | know
you were witing notes furiously during sone of his
comments. |If you want to respond to those comments?

MR. SANGSTER: | have two very short --
first, it did assume the risks associated with Shai na
Goul x when it used the termrelative in its policy.

It didn't have to. Progressive could have sinply
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defined the terminsured as neaning the person naned
in the policy, period, and called everyone el se
sonething else, but it did not. It assuned the risk
of relatives driving autonobiles in the househol d
subj ect to other exclusions.

The statute of limtations -- |’ mjust
applying the -- by statute of limtations, | want to
make it clear that | amsinply referring to the
statute of limtations on the one year back rule set
forth in the insurance code. |I'mnot referring to RIA
statute of limtations 79 -- or MCL 500. 7911 nakes it
clear that we are not bound by the other provisions of
this chapter unl ess we choose to be, but it's -- we're
not bound by it because, again, what if you have an
I nsurance carrier that goes belly up after 40 years of
handling a claim and we know Mchigan’s lifetine
unlimted no-fault benefits is unique. |It’s one of a
kind out of all 50 states. W're the only state that
has the system How do you know if your insurer is
going to be around in 40 years? You don’t.

As M. Burns points out, it is inpossible,
undul y burdensone, and indeed woul d produce an absurd
result if an injured claimant had put every
concei vabl e insurer on notice of a claimw thin one

year in order to guard against the renote possibility
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of their highest prior insurer becom ng insolvent.
It’s not what the system was designed to do.

Again, in 30 years of handling clains of
i nsolvent insurers, this is the first tine | have any
carrier raise this argunent. Everyone el se accepts

the claim picks it up, and |ife goes on. Thank you,

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

Your Honor.

THE COURT: Thank you. |1’mgoing to order a
transcript of today’'s proceedings and |I'll see that
you get copies. |I'malso going to ask you for sone

assi stance. You are not from Genesee County, but
you’ ve probably heard about our water issues here, and
| have been assigned the water cases.

MR. BURNS: Ch ny goodness.

THE COURT: Well, | do the first one and |
guess they all follow. W’'re up to about 500 or 600,
and we had a session here two weeks ago with attorneys
fromcCalifornia, New York, Virginia, and they cone,
and the estimate is it will be somewhere in the area
of 9,000 when we get all done.

So, | know we’'re not going to try all of
t hose, but the adm nistration of that has becone
problematic. In fact, effective just a day or so ago
I’mnot getting any new civil cases until we get

t hrough this process.
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So, | would like to ask you so that you can
get an opinion while I’'mstill here and hopefully
within -- before the end of the year, if you could

outline your argunents that you nmade to nme. Just not
nore than two pages wth cases that you feel that |
should ook at. Wth that and with the transcript of
the proceedings, | think 1'Il be able to put sonething
t oget her hopefully before, don’t quote ne, but
hopefully before the end of the year. The water cases
won't really pick up nonmentumuntil sometinme next
year, but it’s going to be fun. Anything further?

MR. SANGSTER: Wien woul d you like the two
page outline submtted to your Honorable Court?

THE COURT: Ten days. | nean next Friday, a
week from Friday. |s that doable?

MR. SANGSTER: That takes us to Cctober 28'"?

THE COURT: No. Cctober 28" is this Friday.
It would be Novenber--

MR. SANGSTER: Novenber 4.

THE COURT: --4'h

MR, SANGSTER: No probl em

THE COURT: Ckay.

(At 3:15 PM proceedi ngs concl uded)
Tape No. 10/ 25/16 3:15 PM
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STATE OF M CH GAN )
COUNTY OF GENESEE )

I, Shelie Robinson, do hereby certify that this

transcript, consisting of 43 pages, is a conplete,
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true and correct transcript to the best of ny ability
of the videotaped proceedings taken in this case on
Tuesday, Cctober 25, 2016, before the Honorabl e
Richard B. Yuille, Grcuit Judge.

Oct ober 29, 2016 Shelie /@0//}(@0/(

SHEL| E ROBI NSON CER 6913
Circuit Courthouse

900 S. Sagi naw Street
Flint, M chigan 48502
(810) 424- 4454
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF GENESEE

SUSAN CHILDERS,
Conservator for
JUSTIN S. CHILDERS, LIP,

Plaintiffs, Case No. 13-101626-NF
and , Hon. Richard B. Yuille
MICHIGAN PROPERTY & CASUALTY
GUARANTY ASSOCIATION,

Intervening Plaintiff,

V.
PROGRESSIVE MARATHON
INSURANCE COMPANY,
Defendant.-
Richard F. Burns, JIr, (P261 89) Ronald M. Sangster, Jr. (P39253) Michael J. DePolo (P35733)
Law Offices of Richard F. Law Offices of Ronald M. Daniel S. Saylor (P37942)
Burns Jr. P.C. Sangster PLLC Garan Lucow Miller, P.C.
Attomney for Plaintiff Childers Attorney for Int. Plaintiff MPCGA  Attorneys for Defendant Progressive

31780 Telegraph Road, Suite 130 901 Wilshire Drive, Suite 230
Bingham Farms, Michigan 48205 Troy, Michigan 48084

(248) 530-5540 (248) 269-7040

8332 Office Park Drive
Grand Blanc, MI 48439
(810) 695-3700

STIPULATED FACTS

NOW COME the above-captioned parties, by and through their undersigned counsel,

and hereby stipulate to the following facts:

1. Justin S. Childers was severely injured in a motor vehicle accident on August 6,

2011. As a result of his injuries, including quadriplegia, he has incurred, and continues to

incur, expenses for his care.
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2. The motor vehicle in which Childers was a passenger when the accident
occurred, a 1988 Oldsmobile, was owned, registered and operated by Shaina Lee Groulx, only.
Shaina Lee Groulx did not possess any valid automobile insurance policy in her name at the
time of the accident. Her 1988 Oldsmobile was itself uninsured at the time of the accident.

3. At the time of the subject automobile accident, Justin S. Childers did not own
a motor vehicle, but he and his mother, Susan Childers, were domiciled in the same household.
Since Susan Childers was at that time a named insuréd on a valid no-fault automobile insurance
policy issued by American Fellowship Mutual Insurance Company, Justin S. Childers was
entitled to receive whatever personal protection insurance (“PIP”) benefits to which he was
entitled from American Fellowship.

4. For a period of time PIP benefits were paid to and for the benefit of Justin S.
Childers by American Fellowship.

5. On October 29, 2012, a Rehabilitation Order was entered in the Ingham County
Circuit Court placing American Fellowship Mutual Insurance Company into rehabilitation
under MCL 500.8112. During this time American Fellowship continued to pay certain PIP
benefits to or on behalf of Justin Childers.

6. On or about June 12, 2013, American Fellowship was declared insolvent by
Order of the Ingham County Circuit Court, within the meaning of the property and casualty
guaranty association act, MCL 500.7901, et seq.

7. Pursuant to its statutory duties under MCL 500.7901, ef seq., and subject to any
rights and limitations set forth in the act, the Intervening Plaintiff, Michigan Property and

Casualty Guaranty Association” (hereinafter, “MPCGA”’) became responsible for the insolvent
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insurer’s obligations that qualify as “covered claims” within the meaning of MCL 500.7925.
Justin S. Childers’ claim for PIP benefits against American Fellowship qualifies as a “covered
claim” under MCL 500.7925.

(13

8. After assuming responsibility for American Fellowship’s “covered claims,” the
MPCGA investigated whether PIP benefits were recoverable by claimant Justin S. Childers
from any other insurance policy since, under the governing statute, (a) Childers is required to
exhaust all coverage provided under any other insurance policy, (b) any such benefits
recoverable by Childers would be a credit against the “covered claim” payable by the MPCGA,
and (c) to the extent of any benefit payments actually made by the MPCGA, Childers is
deemed to have assigned to the MPCGA any rights he may have against any other insurer for
payment of the “covered claim.” MCL 500.7931(3); MCL 500.7935(2).

9. On or about September 24, 2013, Defendant, Progressive Marathon Insurance
Company (hereinafter, “PMIC”), for the first time received notification of the injuries suffered
by Justin S. Childers on August 6, 2011,

10. On November 22, 2013, this lawsuit was initiated on behalf of Justin S. Childers
and his conservator, Susan Childers, against Defendant PMIC.

11.  Defendant PMIC had issued an auto insurance policy to one Matthew M. Groulx,
Policy Number 18940781-7 (a true and complete copy of which is attached hereto), which
policy was in effect at the time of the subject accident on August 6, 2011. The only “Named

Insured” on the policy is Matthew M. Groulx, and the only motor vehicle identified on the

policy, a 2002 Buick Century, was not in any way involved in the Childers accident of
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August 6, 2011. The name of Shaina Lee Groulx does not appear in the policy issued to
Matthew M. Groulx.

12. Matthew M. Groulx is the brother of Shaina Lee Groulx. Some months prior to
the subject accident, Shaina Lee Groulx had begun staying with her brother in his apartment
in Bloomfield Hills, Michigan, intending to remain there temporarily until she could move into
an apartment of her own, although she was still staying at the apartment on the date of the
accident, August 6, 2011. Whether Matthew M. Groulx and Shaina Lee Groulx were
domiciled in the same household is not a stipulated fact but is a disputed point. Additionally,
whether Shaina Lee Groulx was injured in the motor vehicle accident of August 6, 2011 is not
a stipulated fact, but is a disputed point. For purposes of the issues presented in the parties’
cross-motions for summary disposition, only, the parties will assume that Matthew M. Groulx
and Shaina Lee Groulx were domiciled in the same household at the time of the subject
accident and that Shaina Lee Groulx was injured in the accident.

Respectfully submitted,

Law Offices of Richard F. Law Office of Ronald M. Garan Lucow Miller, P.C.

Burns Jr. P.C. Sangster PLLC

,_ W, ow/ ' _
By: ,2 ékw / Q‘”"m“f/ By: /g %‘M/W& /@Z, By: /é/{f/gé 74&"':
Richard F. Burns, Jr., Esq. Ronald M. Saﬁgster, Jr., Esq.d‘effVI‘ichael J. DePolo, Esq.

Attorney for Plaintiff Childers  Attorney for Int. Plaintiff Daniel S. Saylor, Esq.

31780 Telegraph Rd., Ste. 130 901 Wilshire Drive, Ste. 230  Attorneys for Defendant

Bingham Farms, MI 48025 Troy, MI 48084 8332 Office Park Drive

(248) 530-5540 (248) 269-7040 Grand Blanc, MI 48439
(810) 695-3700

September 2, 2015
1236162.1
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EXHIBIT 6

Progressive Michigan Auto Policy 1ssued to
Matthew Groulx, 7/14/2011 to 1/14/2012

(submitted below as an exhibit to the parties’
Stipulated Facts, §10)
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PROGRESSIVE
P.0. BOX 31260
TAMPA, FL 33631 DIRECT

Policy umber: 108407 1-2
Underwiitien by;
Progressive Marathon Ins.rance Co
Jne 16, 2011
mﬂ"ﬂuﬁﬁsgﬁ 611 Policy Periad: Jul 14, 2011 - an 14, 2012
BLOOMFIELD HILS, M1 48302 Page1 of 1

veco
Oniine
Maka payments, check bl ng activity, update
policy iormation or check status of a claim.
S 1-800-PROGRESSIVE (1-200-776-4237)

For ™ claims sapdca,
r 2% 7 wek

This is your Renewal
Declarations Page

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

The taverages, limits and policy pericd shown apply only if you pay for this pollcy to renew.
Your begins an luly 14, 2011 at 12:01 am. T4is policy expires on January 14, 2012 at 12:01 a.m,

Your | policy and any policy endorsements contain a full egplanation of your . The policy contract is
form 9610D M (05/06). The contract is modifiad by forms 2445 M1 (07/10) and 4884 MI (03/07),

Drivers nd hou id d Additons! ixfarmation
BRI GRBUR e e e
Outlin of
2002 Century
VIN 2G4Ws52/121138169
Primary use of the vehicle; Commute
Limiks Duductibla Premium
$191
Uiability $20,000 each persony/$40,000 each accidert
$10,000 each accident
Primary Workiass
’ 6
Insurance $0 17
Su
recois 7250
Statutory assessment 850
Total 6 munth pelicy $571.00
Premium discounts
7 Quote, ContinuaLs [nsurance;
Flatinum, Elecironic Funds Transfer (EFT) and J1 aredit
Yehicla
Airbag
Century
| CERTIFY THIS DOGUHMENTF0

TO BE A TRUE AND ACCURATE COPY.
BY: DEBRA HENRY
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LOYAL CUSTOMER SINCE 2008

CERTIFICATE OF NO-FAULT | ~Michigan

Dute: 07/242011 to 01/14/2012
I
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Sarvim Named insurad:

1-800-T76- 4727 GROAX 1you.
Yowr L]
2082 Buick 211

who

YOURVEHICLE AT ALL
you will be
Fomm 1 (03/18)
Rest easy. We're here 24/7 when you nead us. To report a Contact Customer Service at 1-800-7764737

daim, go to cleims progressive.com or cal 1-800-274-4499, Manage your poficy onilne at progressive.com
When it comes to where your car Is repalred, it your choke - Sign up ontine far e-mail reminders and alerts - you can even go
always. You can use a shap of your own, of use a shop inour and stop receiving mail though USPS

newwork. And, you may be able to choose Progressive's

conciérge level of service, 00, When you use our condierge

sevice of yse a shop fn our etwork, repairs are quaranteed by

the shop and Pragressive,

Conderge o llabl in:

Sterling n

Livenia,

LOYAL CUSTOMER SINCE 2008

CERTIFICATE QF rt

SECRETARY OF STATE'S COPY
Policy Nismbar: 1 ne7 Effective Date: 07/14/2011 t0 09/14/2012
Inmirer:
Sarviex Trmsnerod:
1-800-776-4737

v
2002 PBaick 2 201

TR

fam M51  (08/10)
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Policy Number: 18940781-7
MATTHEW M GROULX
Pagel of 2
Driving history
Progressive uses driving and daims history to determine your premium. Driving and claims history may include events
such as mator vehide violations, at-fault accidents, not-at-fault accidents and comprehensive daims. We obtain driving
and daims history from one or move of the following sources:

o Your application (APP) = Motor Vehicle Reposts - provided by state agencies (MVR)
Progressive daims history (PROG) Comprehensive Loss Un ing Exchange - provided by
ChoicePoint, Inc. (CLUE)
We considered the following events:
Drfver and Description Date Souroe
driving under the influence of alcoholfdnigs Aug 1, 2008 MVR
Please contact Customer Sewvice if any of the information above is inaccurate.
Fom 5481 D505)
I nt notice

Unlike most other insurers, Progressive may lower your rate in the middie of a policy term in certain drcumstances.

When:we determine your rate, we consider the driving history for all drivers on the policy. The accidents and violations
that we have considered are set forth in the Driving History sedtion of your Dedla Page.

If you don't call, we will re-evaluate the driving history of the drivers on your pollcy at next renewal,
FomT570 (09A07)

Do still ify?

As you unt {f you are na longer
aff foup nol .
FormZ675 &l (008
Impa nti ion about yo r policy premium
OurUs ofCreditHistory D ing Your
drive, the of
0 Use you
.Yo
the
iively
uch our
a ustomer Service. We can also provide additionat information about

ive Marathan | Ci
| CERTIFY THIS DOCURENfMrathon Insurance Co

TO BE A TRUE AND ACCURATE COPY..
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| CERTIFY THIS DOCUME

Policy Numbes: 18940781-7
MATTHEW M GROULX
Page2 of 2

Risk Tier Reviews

When we detemmine the rate foi your policy, we review certain Infonnatlon to place you in a"risk tier.* A risk tler s a
category of customers with certain similar risk characteristics, Once we've determined your tier, we ook &t additional
information to refine and finalize your rate.

We review and ad]ust your risk tier if you make dhanges to your policy mid-term and at renewal. These are partial reviews
because we make adjustments only for certain changes.

Afteryou have been with us for a few years, we look at your payment, dalm, and driving history to see If you qualfy fora
Tull risk tier review. If you qualify, we'll look at all of the information used to determine your risk tier, and make appropriate
adjustments. Please note  our practices may change oves time.

Because we don't review all of your tier information at every renewal, you may be in a different tier at renewal than you
would be in if you came to us as & new customer. That means your rate as a new customer could be different. You always
have the right to cancel your policy and apply for a new one. Our practices may change over time.

Rate Stability

Customers tell us they like more stable insurance rates over time, so we've made some changes that will help us give you
what you want.
Your insurance rate ks affected both by what you do and by how we Glculate rates. Now, with this program, when we
need to revise the way we calculate rates, f the tatal effect of our changes would cause your rate to change up or down

i ful

. ed based
on where customers live, types of accidents or violations, vehicle types, particular imits and deductibles, age groups, or
marital status.
On the ather hand, your rate will change fully when things about you, other drivers on your policy, or the vehides on your
policy change. For example, your rate genesally will change when you mave to a new lacation, have an accident, receive
aviolation, change a vehicle or driver, change your limits or deductibles, or change your marital status.
Because of this program, yout renewal rate may be higher or lower than the rate you would pay if this program were aot
in effect. (Note that you always have the option of canceling your current policy and purchasing a new policy, if you
preker.) This approach will help us dellver more stable rates over ime to you.
FemaT}19 M (06/K)

i& Marathan Insurance Co

TO BE A TRUE AND ACCURATE COPY,
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Policy Number: 189407817
MATTHEW M GROULX
Page1 of 1

Provider Network Program Notification

This notification Is to advise you that, in the event you are injured as a tesult of an accident, you may have available
toyout call 1 166, 0 PPOM.com, 24
hours a reind PPOM

This program is designed to provide better customer service. You are under no obligation to use the netwark
shove. You are freata sea medical service provider of your choice. This natice is for informational purposes
only. Using a provider within the network should not be considered confimation of coverage.

for 2272(12/05)

P i thon | C
| CERTIFY THIS DOCURE N arethon Insurance Co
TO BE A TRUE AND ACCURATE COPY.,
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PROGRESSIVE
P.O. BOX 31260
TAMPA, FL 33631

MATTHEW M GROULX
1641 PLDR 611
BLOOMRELD HILS, MI 48302

Thank you for ing you as:our custamey.

Following is your updated payment schedule for your review.
Date

An Instaflment fee of $1.00 has been induded in each payment.

eto nt ime, yo
orh yo will be
H you have questions, please call us.
Form 6213 (0708)
| CERTIFY THIS DOCUMENT

TO BE A TRUE AND ACCURATE COPY.
BY: DEBRA HENRY

Nov 14, 2011 ... :
Dec 14, 2011 e

DRECT
MATTHEW M GROULX
Policy 1 781-7
v by:
Pro Insurance Co

Date of Mailing: Jue 15, 2011
Polley Feitod: Jul 14, 2011 - jan 14, 2012
Page 1 of 1
Onfine Sarvica
va.com
Custo
1-800-776-4737
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Policy information

state code: M|
company code: 30
rate revislon: 201103
agent code: 1C-94601
rate plan: D

quote amount: $0.00
fixed charge: $85.00
pay plan: H2

factor: 1.000

user ID:

Confimation number;
RS end factor: 1.000

oqR 0.955
red de: N

pip claims:
Nuni ity

Cliy code;

City tax percent:

County code:

Coumty tax percent;
Primary garaging address;
City:

D i

#  fist last

001 MATTHEWM  GROULX

AL last

001 MATTHEW M  GROULX

Drivi g history
# violation
01 DW

icle tion
# year make
1 2002 Buick

date

1 2002 Buick

R

- 2002 Buick

4 CERTIFY THIS DOCUMENT

Aug 1, 2009

upload mkt: MM
final mkt: MM
expnd mkt:
comm level: A
comm amt: 0.0%
upload ufw: 2B
final ufw: 1Y
cession:

inel sdip:

famfly size: 01
Ipif count:

nsf count;

Length of Residency: Z

omitted incident: 00

non change accident:
non charge comp loss:
at fault accident:
proof of piior; Y

pop eff:

pap exp:

pop lapse days: 0
pop fimits:

pop company:

Pollcy Number: 18940781-7
Prirt Date: June 18, 2011

finat FR; 1

upload FR: )1

app source: 9

rate cap factor; 0.00
unit code: 12
branch code: 09
rate manual: 3(
muni-tax: 000
no-fault: 0

canler name: PROGRESSIVE - INTERNAL CONVERSION

prior carier type: N
advance shopping date:
health insurance:
excess resldents: N

DSV indicatar;
State: 2P code; 00000
relation- yis i NB
sex  mbs vehicle dab fic exp  tler driver
M s i 001 Dec9, 1979 Q0 00
prindpalf ocupationy  total driver  driver suppressed
B e S0 edyn
Rated A 001 000
source
1 MVR
UBI  UBI UBI  UBI
mode} VIN value deviceid status  disc% ter dr#¥
Century 2G4WS52)121138169  0.000 0% 48302 27 001
Isa annual  ops
{, style symbol awdiary veh use mies
BU (E X 0D XX bood Commute $48.00
Iso  Isp acquisition
00 00 $0.00
Cont!

TO BE A TRUE AND ACCURATE COPY.
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=
T
@)
T
sta factors 2
# Bl ) UM MED/IP COMP coLL OTHER s
001 1.032 1036 1057 1129 0.000 0.000 0.000 w
i discount and su codas g
QD IPP EFT %
@)
Driver ~J
~
[\
S
~
=

Vehicle
001 e
>
[\
&)
AN
o0
2
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$610D M) 0506*

AUTO POLICY
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Form 96100 Ml (0506)
varsion 2.0

DIRECT
I CERTIFY THIS DOCUMENT
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INSURING AGREEMENT . ......
GENERAL DEFINITIONS. . .. . ...... e

B R S G ILI S < S NI RN A e XY vmine 1
PART | - LUABILITY TO OTHERS

Insuring Agreement - Bodily Injury and Property Damage Liability 00verage .2
Insuring Agreement - Limited Property Damage Cov

Additional Definition . .........:........a oF
Additional Paymenis
Exclusions. .......... Cieen
Limits of Liability . ... .
Financial Responsibility Laws e
Other Insurarce ........... free aeeeesereesers
PART |-PERSONALP INSURANCE AND
PROPERTY INSURANCE COVERAGE
S . 7
= e 7

arvaroersasssacanron

lerls of Liability .
Other Insurance .
Arbitration ......
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PART IV - DAMAGE TO A VEHICLE
PARTV-R DE COVERAGE

Insuring Agreement ..........c........ . S e e e e s . 2B
nal nitions ; ; ..25
Exclusions........coovunn. s S S T S N 26
Un Service Provider .. eene...26
OtherInsurance .................... : ; ..27
PART Vi - DUTIES IN CASE OF AN ACCIDENT ORLOSS ;... .,......... 27

PART Vil - GENERAL PROVISIONS

I CERTIFY THIS DOCUMENT
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apply the policy. terms nted in
the sa g whether i gular, or any
I auto™ mearns r-of
does not perm ‘on
page if:
a insure all other autos you own;
b. auto is red by any other ;
C. within of becoming th additional
auto; and
d. you pay any additional premium due.
l auto
. auto
more than you owner, any coverage we provide will
begin at th uest '
“Auto” means a land motor vehicle:
a o van type;
b. roads;
c.
d.

of 12,000 pounds or less, according to

However, “auto” does not include step-vans paroeldeﬁvery vans or cargo

S. "Covered auto” means:
a. any auto or on the declarations page for the coverages
applicable to ilor; o
b. any
c. any » ;or
d. atraller owned by you.
6. page” means the document showing your coverages, limits of
ICERTI N
“['I'gEBE :\ TRUE AND ACCURTATE COPY. 1

BY: DEBRA HENRY
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premium
also be
7. means in, on,
8. mage” mean to, destruction of, or loss of use

of, tangible property.

b. as an office, store, or for display purposes; or
C. &s apassenger conveyance.

12. ) rwriting company providing the insurance,
0
13. “You" and “your” mean;
a. aperson shown redon
b. the spouse of a if rosi at the

time of the loss.

INSURING = BODILY INJURY AND PROPERTY DAMAGE

UABILITY
bod
ly re

Damages include prejudgmerit interest awarded against an insured persan.
We will settle or defend, at our option, any claim for damages covered by this Part I.

| CERTIFY THIS DOCUMENT
TO BE A TRUE AND ACCURATE COFY. 2
BY: DEBRA HENRY
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INSURING AGREEMENT - LIMITED PROPERTY DAMAGE COVERAGE

Iif th for ve
u m tys ns
mes | y sible se cc ng within the
igan, h out o wn m or use of an
auto, to the extent that such damage is not otherwise covered by insurance.
ADDITIONAL DEFINITION
When used in this Part I;
“Insured means:
a. th to an nt arising out of the ownership,
of ortra

b. any person with respect to an accident arising out of that person’s use of
a covered auto with the permission of you or a relative;

c. any person or organization with respect only to vicarious liability for the
acts or omissions of a person described in a or b above; and

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

d. an on respact only
fo om edinaorb
above.

ADDITIONAL ENTS

In addition to our limit of habmty, we will pay for an ineured peraon:
all expenses we incur in the settlement of any claim or defense of any lawsuit;

2. interest accrumg after entry of judgment, until we have paid, offered to pay,
or deposited in court, that portion of the judgment which does not exceed our
limit of liability. This does not apply if we have not been given notice of suit or
the opportunity to defend an Insured person;

3. the premium on. any appeal.bond or attachment bond required in any lawsuit

injuty or property @ covered under this Part . We have no duty to
apply for or furnish this bond; and

5. reasonable expensaes, inciuding loss of earnings up to $200 per day, incurred
at our request.

= READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION . APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PART L

under this Part |, including our duty to defend, will not apply to any Insured

r:
1. t of ym ce,
dto or for

compensation or a fee, including, but not limited to, pickup or delivery of maga-
| CERTIFY THIS DOCUMENT
TO BE A TRUE AND ACCURATE COPY. 3
BY: DEBRA HENRY
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Is, » Or any other products. This exclusion does not apply to
ca Is;

a. p ed or organized racing, stunting, speed, or demolition con-
o or
b. any driving activity conducted on & permanent or temporary racetrack or
racecourse;
9. whic in
ctual ry
tive, o fo
. This to
15. a ve's a
n own e
| CERTIFY THIS DOCUMENT
TO BE A TRUE AND ACCURATE COPY 4
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If multiple auto policies issued by us are in effect for you, we will pay no more than
the highest limit of liability for this coverage available under any one policy.

An auto and attached trailer are considered one aute. Therefore, the limits of
liability will not be increased for an accident involving an auto that has an attached
traller.

FINANCIAL RESPONSIBILITY LAWS

When we. certify this policy as proof of financial responsibility, this policy will comply
with the law to the extent required. The | pe must reimburse us if we
make a payment that we would not have made if this policy was not certified as
proof of financial responsibifity.

OTHER INSURANCE

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

If there is any other applicable liability insurance or bond, will pay only our

or trailer, other than a , will bé excess aver any other collectihle

Insurance, self-insu , or bond.
Limited Properly Damage Coverage under this policy will be excess over

any other collectible insurance, self-insurance or bond, including, but not limited to,
coverage on the damaged motor vehicle.

OUT-OF-STATE COVERAGE

1. u ofl | v
t i on s
page, this policy will provide the higher limits; or

a. the im types of ;or
b. the ity
| CERTIFY THIS DOQCUMENT
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INSURING AGREEMENT - PERSONAL PROTECTION INSURANCE COVERAGE
(PIP)

If you ium we will Insurance
Benefi the Law,C Insurance
Code, as amended, for accidental bodily injury to an eligible Injured: person arising
out of the ownership, operation, maintenance or use of a motor. vehicle as a motor
vehicle, subject to the exceptions, exclusions and limitations specified herein and as
additionally provided by the law of the State of Michigan.

Personal Protection Insuranoe Benefits consist of:

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

1. allowable
2. replacement setvlcu sustained during the three years after the date of the
accident;

3. work loss sustained during the three years after the date of the accident; and
4. survivors’loss sustained during the three years after the date of the accident.

INSURING AGREEMENT - PROPERTY PROTECTION INSURANCE COVERAGE
(PPI)

if you pay the premium for this coverage, we will pay Property Protection Insurance
Benefits in accordance with the Michigan No-Fault Law; Chapter 31 of the Michigan
Insurance Code, as amended, for accidental damage to tangible property arising
out of the ownership, operation, maintenance or use of a motor vehicle as a motor
vehicle by you or a relative.

ADDITIONAL DEFINITIONS

When used in this Part Il

1. “Allowable expenses” means all reasonable charges incurred for reasonably
necessary products, services and accommeodations for an eliglble Injured per-
s0n’s care, recovery, or rehabilitation. However, “aliowable expenses” shall not
include:

a. charges for a hospital room in excess of a reasonable and customary
charge for semiprivate accommodations excapt when the eligible Injured
person requires special or intensive care; or

b. charges fortotal funeral and burial expenses in excess of $1,750.

2. ‘Eligible Injured person” means:

a. you or any relative who sustains ental bodily injury in an accident in-
volving a motor vehicle;

b. any other person who sustains accidental bodily injury while occupying a
covered auto; and

| CERTIFY THIS DOCUMENT
TO BE A TRUE AND ACCURATE COPY. 7
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c. any person who, while not occupying a motor vehicle, sustains accidental

bodily injury as a result of an accident involving:

(i) acovered auto; or

(i) amotorvehicle owned by, registered to or operated by you, if the person
injured in the is not entitled to personal protection insurance
under any policy de in Section 500.3114(1) of the Michigan No-
Fault Law, Chapter 31 of the Michigan Insu Code, as amended.

3. ‘Motor vehicle” means a vehicle, including a trailer, operated or designed for
operation upon a public highway, by power other than muscular power, which
has more than two wheels. However, “motor vehicle® does not include:

a. motorcycles;

b. mopeds;ar

c. farm tractors or implements of husbandry, which are not required to be regis-
tered pursuant to Section 216 of the Michigan Vehicle Code, as amended.

4. t " means , not ing $20.00 per day, the

eligible Injured : ordependents of the eligible Injured person reasonably
incur in obtaining the benefit of ordinary and ‘sarvices in lieu of those
that the eligible Injured pe would have performed if the eligible Injured

~ had not been injured.

5. "Su I means loss sustained by, depsndent survivors because of the
death of an eligible Injured i to:

a. netlost and contribtions of tangible things of economic value, subject
fo the statutory maximum limit, not including services, that such dependent
survivors would have received for support during their dependency from the
deceased if the deceased had not suffered the injury which caused death;
and

b. expenses, not exceeding $20.00 per day, reasonably incurred by dependent
survivors during their ndency in obtaining ordinary and necessary set-
vices in lieu of those that the deceased n would have performied for
their benefit if the deceased person had not suffered the injury which caused
death.

6. loss” means actual loss of income from work an eligible Injured person
would have performed if the eligible injured had not been injured,

to the statutory maximum limit and not more than 85% of gross income.

However, ‘work loes” does not include any loss of income after the date on

which the eligible injured dies.

_ - READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PART Il

Coverage under Personal Protection Insurance does not apply to accidental bodily
injury:

1.

2. ;
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3. sustained by any person using a motor vehicle or motorcycle that he or she
had taken unlawfully, unless the person reasonably believed that he or she
was ontitled to take and use the vehicle;

4. arising out of the ownership, operation or use of a parked motor vehicle,
uniess:

a. the motor vehlicle was parked in such a way as to cause unreasonable risk
of the accidental bodily injury that occurrad;

b. the accidsntal bodily injury was a direct result of physical contact with equip-
ment permanently mounted on the vehicle, while the equipment was being
operated or used;

c. the accidental bodily injury was a direct result of physical contact with property
being lifted onto or lowered from the vehicle in the loading or unloading pro-
cess; or

d. the accidental bodily injury was sustained by the ellgible Injured person
while: occupying, entering into, or alighting from the motor vehicle;

5. arising out of the ownership, operation, maintenance or use of a parked motor
vehicle whils the eliglble injured person is loading, unloading, doing mechanical
work on, or entering into or alighting from the parked motor vehicle, if:

a. the accidental bodily injury was sustained in the course of amployment; and

b. benefits are available under the Michigan Warkers’ Disability Compensation
Act, as amended;

6. sustained while an operator or passenger of a mator vehicle operated in the
business of transporting passengers which is:

a. notyour covered auto; and

b. insured as required by the Michigan No-Fault Law, Chapter 31 of the Michigan
Insurance Code, as amended.

However, this exclusion does not:apply to a passenger. in the following:

() a school bus providing transporiation not prohibited by law;
(i) abus operated by a common carrer of passengers certified by the depat-
ment of transportation;

(v} abus ope
(v) atexicab 500.3102; or
(vi) a bus operated by a canoe or other watercraft, bicycle or horse livery
usad only to transport passengers to or from a destination point;
7. to any person, other than you or a relative, who is:

a. injured when struck by a motor vehicle or traileroutside the State of Michigan,
while not cccupying & motor vehicle;

b. entitled to Personal Protection Insurance under another policy as a named
insured or ;
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which is:
() nota covered auto;
(i} operatsd by you or a relative; and

31 of the Michigan Insurance Code, as amended; or
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(i) not a covered auto;
i) outside the State of Michigan by you or any relative; and

8. sustainedbythe owner or registrant of a motor vehlcle or motorcycle involved
in an accident which is not covered by security as required by the Michigan
No-Fault Law, Chapter 31 of the Michigan Insurance Code, as amended,;

9. sustalned by a person who resides outside the State of Ml_ch_;gan when occu-
pying a motor vehicle or motorcycle not registered in Michigan, which is
not:insured by a company which has filed a certification in compliance with
Section 500.3163, as amended,;

10. sustained by you while occupying or when struck as a pedestrian by a motor
vehicle, other than. a covered auto, which is owned by or registered to you;

11. sustained by a relative while occupying or when struck as a pedestrian by a
motor vehicle, other than a covered auto, which is:

a. owned or registered by that relative; and
b. not coverad by security as required by the Michigan No-Fault Law, Chapter
31 of the Michigan Insurance Code, as amended;

12. sustained by. you or a relative while occupying a motor vehicle, other than a

covered auto, which is:

a. owned or registered by the employer of you or a relative; and

b. covered by the security required by the Michigan No-Fault Law, Chapter 31
of the Michigan Insurance Code, as amended;

13. sustained by a relative who is entitled to No-Fault benefits under another policy
as a named insured;

14. sustained by you or a relative which is a result of an intentional physical attack
that occurs while occupying a motor vehicle, which does notarise out of the own-
ership, operaticn, maintenance or use of a motor vehicle as a motar vehicle; or

15. excluded by the Michigan No-Fault Law, Chapter 31 of.the Michigan Insurance
Code, as amended, or the law of the State of Michigan.

Coverage under Property Pratection Insurance does not apply to accidental damage

to tangible property:

1. sustained by any person who has intentionally caused the property damage;

2. arising out of the use of amotorveh  as a residence or premises;

3. tomotor vehicles and their contents, including trailers, unless the motor vehicle
is parked in 2 manner so as not to cause unreasonable risk of the damage which
occurred;

4. sustained by you or a relative If a motor vehicle owned by you or a relative is
involved in the accident;

5. sustained in an accident occurring outside the Stats of Michigan;
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6. to utility transmission fines, wires, or cables, which have not been located and
erected as requirad by Michigan law;

7. arisingoutofthe o n, maintenance or use of a motorcycle or motor vehicle
by any personwho hasunl  lly taken the motorcycle or motor vehicle, unless
the person reasonably be that he or she was entitled to take and use the
vehicle;

8. otherthanto a covered auto, arising out of an accident involving a motor vehicie
while being used by.a person in the course of a business of repairing, servicing, or
otherwise maintaining motor vehlcles. However, this exclusion does not apply to
you or a relative when using a covered auto;

8. owned by you or a relative if you or a relative were the owner, operator, or
registrant of a vehicle involved in the motor vehicle accident out of which the

ntal damage to tangible property arose; or

10. excluded by the Michigan No-Fault Law, Chapter 31 of the Michigan Insurance
Coda, as amended, and the law of the State: of Michigan.
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Ll OF LIABILITY

Personal P on Insurance Banefits otherwise shall be by any
benefits: provided or required to be provided under the laws of any state or federal
.govemment, including, but not imited to:

Social Security Survivar Benefits;

Social Sacurity Disability Benefits;

‘Workers® Compensation Benefits; and

Sacial Security Dependent Benefits.

PS"N.‘“

No coverage will be pro under this Part I! except as required by the Michigan
No Fautt Law, Chapter 31 of the Michigan Insurance Code, as.amended.

Parsonal P n insuraice Benelfits atherwise p shall also be reducsd by
any applicable deductible shown on the declarations page.

EXCESS COVERAGE OPTION

1. If you have elected Personal Protection Insurance Benefits for allowable
expen as excess coverage, it is agread that the primary source of pro-
tection will be ail other medical insurance, health care bensfit plans, or simi-
lar benefit insurance, self-insurance or plans available to you and relatives,
including, but not limited to:

a. individual, blanket or group nt disability or hospitalization insurance,
self-insurance, or plans;

b. medical or surgical reimbursement insurarice or plans;

c. automobile or premises insurance affording medical expense henefits; and

.d. Health Maintenance Organization (HMQ) service plans.
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plans, or similar benefit plans.

benefits which are not paid or payable under any other insurance, self-insurance
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or plans.
2. If you have elected Personal Protection Insurance Bensfits for work loes as
that your primary source of on will be all
a. in up  dent, sickness and ident, or disability
b. ) e or motor vehicle loans which provide

provisionsof any  rinsurance, benefit plan, or similar plan.

WORK LOSS BENEFITS WAIVER

OTHER INSURANCE

If there is other applicable Personal Protection Insurance or motor vehicle medical

will

nin
amended, and as specified therein at M.C.L.A. Saction 500.3125 and 500.3127,
as amended.

COORDI N OF BENEFITS

if th an
exp or
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be coordinated with the e available under all such policies and plans so thatup
to, but no more than, 100% of any such expenses or loss shall be recoverable under
this and all such policies and plans combined.

INSURING AGREEMENT

If you pay the premium for this coverage,  will pay for damages that an Insured
n is legally entitled to recover from the owrier or operator of an uninsured

motor vehicle becauss of bodily Injury:

1. “sustained by an Insured ;

2. caused by an accident; and

3. arising out of the ownership, maintenance, or use of an unl motor vehi-
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Woe. will pay under this Part Ili only after the limits of liability under all applicable
bodily injury liability bonds and policies have been exhausted by payment of judg-
ments or seltlements.

Any judgment or settlement for damages against an owner or operator of an
uninsured motor vehlicle that arises out of a lawsuit brought without our written
consent is not binding on us.

ADDITIONAL DEFINITIONS

When used in this Part Iil:
1. 1 " means:
a. you orarelative;
b. any person while operating a co auto with the permission of you or
a relative; ‘
¢. any parson eccupying, but not operating, a covered auto; and
d. any person who is entitled to recover damages covered by this Part llI
because of bodlily Injury sustained by a person described in a, b, or ¢
above.
2. 'Uninsured motor vehicle® means a land motor vehicle or trailer of any type:
a. to which no bodily injury liability bond or policy applies at the time of the
accident;
b. towhich a bodily injury kability bond or policy applies atthe time of the accident,
but the bonding or insuring company:
(). denies coverage; or
(i) is or becomes insoivent;
¢. to which a bodily injury liability bond or policy applies at the time of the
accident, lout its limit of liability for bodily injury is less than the minimum limit
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of liability for bodily injury specified by the financial responsibility law of the

state in which the ¢ auto is principally garaged;
d. thatis a hit-and-run vehicle whose owner or rcannot be identified and
which strikes:
() youora ;
(i) avehicle that you or a relative are occupying; or
(i) a auto;
provided that the pereon, or someone on his or her behalf, reports

the accident to the police or civil authority within 24 hours or as soon as
practicabile after the nt; or
e. towhich abodily injury liability bond or policy applies at the time of the accident,
but the sum of all applicable limits of liability for bodily injury is less than the
coverage limit for Uninsured/Underinsured Motorist Coverage shown on the
dec lons
t
use of

-

youora ;

owned or by a self-insurer under any applicable motor vehicle law,
a self-insurer that is or becomes insolvent;

owned by any governmantal unit or agency;

operated on rails or crawler treads;

designed mainly for use off public roads, while not on public roads;

while located for use as a residence or premises; or

that is a covered auto.

13

@~oap

- READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PART Il

Cove under this Part lll will not apply:
1. to bodilly injury ned by any parson while using or occupying:

a. a auto while being used to carry persons or property for com-
pensation or a fee, including, but not imited to, pickup or delivery of mag-
azines, ,- food, or any other products. This exclusion does not

apply to shared-expense car pools; or

b. a motor vehicle that is owned by or available for the regular use of you
or a relatlve. This exclusion does not apply to a covered auto that is
insured under this Part lll;

2. 1o bodily Injury sustained by you or a rel Ive while using any vehicle, other
than a covered auto, without the permission of the owner of the vehicle or the
person in lawful possession of the vehicle;

3. _directly or indirectly to benefit any insurer or self-insurer under any of the fol-
lowing or similar laws:

a. workers’co  nsation law; or
b. disability henefits law;

| CERTIFY THIS DOCUMENT
TO BE A TRUE AND ACCURATE COPY 14
BY: DEBRA HENRY

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

141



4. to any punilive or exemplary damages; or
5. 1o bodily Injury sustained by any person if that person or the legal repre-
sentative of that person settles without our written consent.

LIMITS OF LIABILITY

The limit of liability shown on the decla  ions page for Uninsured/Underinsured
Motorist rage is the most we will pay regardiess of the number of:
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1. claims made;

2. covered autos;
3.1 ns;

4. lawsuits brought;

5. vehicles involved in the accident; or

6. premiums paid.

if your lons shows a spiit fimit:

1. on the most we will pay for all damages

n; :
2. subject to the “each person” limit, the amount shown for “each accident” is
the most we will pay for all damages due to bodily Injury sustained by two or
more persons in any one accident.

The “each person” limit of liability includes the total of all claims made for bodily
injury to an Insured person and all claims of others derived from such bodlly
Injury, including, but not limited to, emetional injury: or mental anguish resulting
from the bodily Injury of another or from witnessing the bodily Injury to another,

loss loss of companionship, loss of ‘sarvices, loss of consortium, and
wron
If 8 o S
a th m s
rLw it of liability, we will
uire limits.

The limits of liability under this Part il will be reduced by all sums:
paid becausse.of bodily Injury by or on behalf of any persons or organizations
that may be legally responsible;

2. paid under Part | - Lighility To Others; and

3. paid or payable because of bodily Injury under any of the following or similar
laws:
a.  workers’ compensation law; or
b. disability benefits law.

We will not pay under this Part [If any expenses paid or payable under Part Il - Personal
Protection Insurance and Property Protection Insurance Coverage.
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No one will ba entitied to duplicate payments for the same elements of damages.

if multiple auto policies issued by us are in effect for you, we will pay no more than
the highest limit of liability for this coverage available under any one policy.

OTHER INSURANCE

if there is other applicable uninsured or underinsured motorist coverage, we will pay
only our share of the damages. Qur share is the proportion that our limit of ability
bears to the total of all available coverags limits. However, any insurance we provide
with respect to'a vehicle that is not a covered auto will be excess over any other
uninsured or underinsured motorist coverage.

ARBITRATION

If we and an Insured person cannot agree on:

1. the legal liability of the operator or owner of an unin motor vehicle; or

2. the amount of the damages sustained by thel  red ;

this will be determined by on if we and the Insured mutually agree to
arbitration prior to the expiration of the bodily Injury statute of limitations in the state in
which the accident occurred. If we andthe Insured do not agree to arbitration,
the dizsagreement may be resolved in a court of competent jurisdiction. Any lawsuit
against us by an insured person for benefits under this Part lll must be commenced
prior to the expiration of the bodily injury statute of limitations in the:state in which the
accident occumred.
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if we and an Insured person have agreed to , the decision shall be made
by an arbitrator agreed to by the parties. If the parties cannotag onana r
within 30 days, then on joint application by the Insured and us, the arbitrator
will be appointed by a court having jurisdiction.

Each party will pay the expenses it incurs: The costs and fees of the arbitrator will be
shared equally by both parties.

Unless both parties agree otherwise, n will take. place in the county in which
the insured person resides. Local rules of procedure and evidence will apply.

Adecision by the arbitrator will be binding with respect to a determination of:

1. the legal liability of the operator or owner of an uninsured motor vehicle; and
2. the amount of the damages sustained by the insured n.

The arbitrator will have no authority to award an amount in excess of the limit of
liability.

We and an Insured person may agree to an alternate form of on.
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INSURING AGREEMENT - STANDARD COLLISION COVERAGE AND
BROAD FORM COLLISION COVERAGE

if you pay the premium for this coverage, we will pay for sudden, direct, and accidental
loss to a;

1. covered auto, including an attached trailer; or

2. non-owned auto;

and its custom parts or equipment, resulting from collislon.

In n, we will pay the reasonable cost to replace any child safety seat damaged in
an nt to which this coverage applies.

INSURING AGRE  ENT - LIMITED COLLISION COVERAGE
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Ifyou pay the urn for this , we will pay for n, direct, and ental
loss toa: )
auto, including an attached trailer; or
2 non auto,
and its custom parts or equlpmont resulting from collislon, if the of the
auto or auto is not lly at-fault in the from

which the loss arose.

Determination of whether the operator of the auto or n auto is
$ ntially at-fault, and the amount of the loss, willbe made by agreement n
you and us. We may require you to provide reasonable proof that the operator of the

auto or non-owned auto was not ntially It for the accident. If
no agreement is reached as to whether an operator was su lly it, the
dacision will be determined by arbitration in accordance with the. Collision Arbitration
provision specified in this Part IV,

In addition, we will pay the reasonable cost ta replace any chiki safety seat damaged
in an accident to which this coverage applies.

INSURING AGREEMENT - COMPREHENSIVE COVERAGE

If you pay the premium for this coverage, we will pay for sudden, direct, and ac-
cidental loss to a:

1. covered auto, including an attached trailer; or

2. norrowned auto;

and its custom parts or equipment, that is not caused by collision.

A loss not caused by collision includes:
1. contact with an animal (including a bird);
2. explosion or earthquake;
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fire;

malicious mischisf or vandalism;

missiles or falling ;

riot or civil commotion;

theft or larceny;

windstorm, hail, water, or flood; or
breakage of glass not caused by collision.

OCONG O AW

In addition, we will pay for:

1. reasonable transportation expenses incurred by you if a covered auto is sto-
len; and :

2. loss of use damages that you are legally Eable to pay if a non-owned auto is
stolen.

A combined maximum of $900, not exceeding $30 per day, will apply to these ad-

ditional benefits. The additional benefit for transportation expenses will not apply if

you purchased Rental Reimbursemant Coverage for the stolen auto.

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

Co for transportation expensaes and loss of use damages begins 48 hours aiter
you report the theft to us and ends the earllest of:

when the auto has been and refumed to you or its owner;

when the auto has been recovered and rapaired;

whenthe auto hasbeenre  ;or

72 hours after we make an offer to settle the loss if the auto is deemed by us
fo be a total loss.

Eal ol S

We must receive written proof of transportation expenses and loss of use damages.

INSURING AGREEMENT - ADDITIONAL CUSTOM PARTS OR EQUIPMENT
COVERAGE

We will pay for sudden, direct, and accidental loss to custom parts or equipment
on a covered auto for which this coverage has been purchased. This coverage
applies only if you have purchased both Comprehensive Coverage and Coliision
Coverage for that covered uto. and the loss is covered under one of those cov-
erages. This coverage applies in addition to any coverage automatically provided
for custom parts or equipment under Comprehensive Coverage or Collision
Coverage.

INSURING AGREEMENT - RENTAL REIMBURSEMENT COVERAGE

We. will reimburse rental charges incurred when you rent an auto from a rental
agency or auto repair shop due to a loss to a covered auto for which Rental

ly if you
: e for that
covered auto and the loss is covered under one of those coverages.

Additional fees or charges for insurance, damage waivers, optional equipment,

fuel, or accessories are not covered.
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This coverage is limited to the each day limit shown on the decfarations page for
a maximum of 30 days.

If nt rage applies, no other coverage under this policy
fo ap

Rental charges will be reimbursed: beginning:

1. when the covered auto cannot be driven due to a loss; or

2. if the covered auto can be driven, when you deliver the covered auto to an
repair shop or one of our Claims Service Centers for repairs due to the

and ending the earliest of:

1. has n to you;

2. has n

3. whenthe auto has. replaced;

4. 72hoursafter  make an offer to settle the loss if the auto is deemed
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by us to be a total loss; or
5. when you incur 30 days worth of rental charges.

You must provide us writien proof of your rental charges to be reimbursed.

INSU GAGREEMENT-L E PAYOFF COVERAGE
If you pay the premium for this coverage, and the covered auto for which this
ition
1. the actual cash value of the auto at the tims of the total loss; and
2. any greater amount the owner of the auto is legally obligated to pay
under a written loan or lease agreement to which the cavered is subject
at the time of the total loss, reduced by:
a. r such charges;
b.
c. charges for extended warranties or refunds due to the owner for extended
warranties;
d. charges for credit insurance or refunds due to the owner for credit insur-
ance,
6. pastdue payments and charges for past due payments; and
f. collection or on expenses.
er, this coverag tofl ty
on ge. The limit | fthe al
cash value of the auto at the time of the loss.

This coverage applies only if you have purchased both Comprehensive Coverage
and Collision Coverage for that covered auto and the loss.is covered under one
of those coverages.
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ADDITIONAL DEFINITIONS

When used in this Part IV:

1

2.

“Collislon” means the upset of a vehicle or its impact with another vehicle or
object.

“Custom parts or equipment” means equipment, devices, accessories, en-
hancements, and changes, other than those that are offered:by the manu-
facturer specifically for that auto medel, or that are installed by the auto dealer-
ship as part of the original sale of a new.auto, that:

a. are permanently installed or attached; and

b. alter the appearance or performance of the auto.

‘Mechanical parts” means operational parts on a vehicle that wear out over
time or have a finite useful life or duration typically shorter than the life of the
vehicle as a whols. hanical parts do not include-extemal crash parts,
wheels, paint, or windshields and other glass.

“Non-o auto means an uto that is not:owned by or furnished or
available for the regular use of you or a relative whils in the custody of or
being operated by you or a relative with the pemmission of the owner of the
auto or the person in lawful possession of the auto.

“Su  ntlally at-fault” means that the onate share of fault or liability for
the accident is more than 50%.

- READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN

EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PART IV.

Coverage under this Part [V will not.apply for loss:

1.

to any vehicle while being used to carry persons or property for oompensatlon

or a fee, including, but not limited to, pickup or delivery of magazines, news-

papers, food, or dny other products. This exclusion does not apply to shared-

expenss car pools;

to a non-0 uto while being maintained or used by a person while

employed or engaged in any auto bu Iness;

to any vehicle resulting from, or sustained during practice or n for:

a. any.pre-arranged or.organized racing, stunting, speed, or demolition con-
test or activity; or

b. any driving activity conducted on a permanent or temporary or
racecourse;

to any vehicle for which insurance:

a. is afforded under a nuclear energy liability insurance contract; or

b. would be afforded under a nuclear energy liability insurance contract but
for its termination upon exhaustion of its imit of liability;

to any vehicle caused by an intentional act committed by or at the direction

of you, a relative, or the owner of a na auto, even if the actual

damage is different than that which was intended or cted;

to a covered auto while it is leased or  ted to others or given in exchange

for compensation. This exclusion does not apply to.the.operation of a coverad

auto by you or a relative;
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7. uthorities of any

wear and tear;
freezing;
mechanical, electrical, or electronic breakdown or failure; or
road damage to tires.
Thls axclusion does not apply if the damage results from the theft of a vehicle;
9. to portable equipment, devices, accessories, and any other personal effects
that dre not permanently installed. This includes, but is not limited to:
a. tapes, compact discs, cassettes, DVDs, and other recording or recorded
media;
b. any case or other container designed for use in storing or canying tapes,
compact discs, s, DVDs, or other recording or recorded media;
c. radar, laser, or other

d. CB radics, two-way mobile radios, DVD players, personal comput-
ers, digital , Ortelevisions;
10. to any vehicle for diminution of value;
11. ho any vehicle caused directly or indirectly by:
war or undec! or civil war;

b. warlike action by any military force of any government, soversign or other
authority using military personnel or agents. This includes any action taken
to hinder or defend against an actual or expected attack; or

c. insurrection, rebellion, ution, usu  ‘power, or dny action taken by a
governmental authority to hinder or defend againet any of these acts;

12. to any vehicle caused directly or indirectly by:
a. any ntal or intentional disch  , dispersal or release of radioactive,

jeegp
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b. rh ous
or
13. ve acrim
ort . This
LMITS OF LIABILITY
1. mit of d auto, non-owned auto, or custom
or eq

a. the actual cash value of the stolen or damaged property at the time of the
loss reduced by the applicable deductible;
b. the amount necessary to replace the stolen or damaged property reduced
by the applicable deductible;
c. the amount necessary to repair the damaged property to its pre-loss con-
dition reduced by the applicable deductible; or
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on larations page for that covered auto;

for.
c. cu will not cau of
to be increase nt

actual cash value of the auto, including its custom parts

(ii) ent
ng,
e.
f
(i) batteries;
(ii) tires;
iii) nd transmissions, if the engine has greater than 80,000
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(iv) any other mechanical parts that are nonfunctioning or inoperative.
We will not make an adjustment for the labor costs associated with the re-
placement or repair of these parts.

g. The actual cash value is determined by the market value, age, and con-
dition of the vehicle at the time the loss occurs.

h. The limits of liability under this Part IV shall be reduced by any amount of a

any
3. No wind red in-
stead of .
4. Duplicate recovery for the same elements of damages is not permitted.
5. Payments for loss under Broad Form Collision are also subject to the
following provisions:
a. noiwithstanding any other provision contained in this policy, no bie will
b. if no agreement is reached as to whether an operator was ally
at-fault, the decision will be determined by arbitration in accordance with the
Collision Arbitration n specified in this Part IV.
COLLISION ARBITRATION
A of the arbitrators will be binding as to whether an operator
w
as to the amount of damages may be joined in the on by us in lieu
1 CERTIFY THIS DOCUMENT A
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PAYMENT OF LOSS

We may, at our option:
1. pay for the loss in money; or

2. repair or replace the damaged or stolen property.

We may settle any loss with you or the owner or lenholder of the property.

NO BENEFIT TO BAILEE

this Part IV will not directly or indirectly benefit any camier or other

LOSS PAYABLE CLAUSE

actually ¢
criminal a

cy
ag

| CERTIFY THIS DOCUMENT
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OTHER SOURCES OF RECOVERY

APPRAISAL

INSURING AGRE ENT

if P for

re (o] the
cy:

1.

2.

ADDITIONAL DEANITIONS

When used in this Part V:
1.

[iCERTI
TO BE A TRUE AND ACCURATE COPY.
BY: DEBRA HENRY
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2.

“Covered emergency” means a disablement that is a result of:

mechanical or electrical breakdown;

battery failure;

insufficient supply of fuel, oil, water, or other fluid;

flat tire;

lock-out; or

entrapment in snow, mud, water, or sand, within 100 of a road or high-
way.

~Ppoppp

- READ THE FOLLOWING EXCLUSIONS CAREFULLY. F AN

EXCLUSION APPLIES, COVERAGE WILL NOT BE AFFORDED UNDER THIS
PART V.

Coverage under this Part V will not apply to:
1.

Z_ 2.
3.
4

m

S2ooN®

12.
13.
14,
15.

16.

id, lubricants, fusl, or rep kays, or the

installation of products or material not related to the disablement:

labor.not related ta the disablement;

labor on a covered disabled auto for any time periad in excess of 60 minutes

per disablement;
of 1o impoundment, abandonment, illegal parking, or other
ns

assistance with jacks, levelers, aitbags, or awnings;

towing from a service station, garage, or repair shop;

ror rformed at a service station, garage, or repair shop;
sto

. a second service call ortow for a single nt;

. disablement that occurs on roads not regularly maintained, sand beaches,
o el designated as not passable due to construction, weather,
o rth
mouriting or removing of snow tires or chains;
tire repair;
rep service calls fora ¢ dieabled auto:in need of routine main-
tenance or repair;

act or action by you, a
r
a trailer.

UNAUTHORIZED SERVICE PROVIDER
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2. labor on a covered disabled auto atthe placéofd  lement:
which is necessary due to a covered

OTHER INSURANCE

Any coverage provided under this Part V for service rendered by an unauthorized
service provider will be excess over any other collectible insurance or towing
protection coverage.

For coverage to apply under this policy, you or t n ge
must promptly-report each accident or loss even t ng
fault. or the n ki e us
ss info on incl i p nt or

loss happened. You or the person.seeking coverage must also obtain and provide
us the names and addresses of all persons involved in the accident or loss, the
names and addresses of any witnesses, and the license plate numbers of the
vehicles involved.

of a
_ rson
seeking coverage must nofify the police within 24 hours or as soon as reasonably

Coverage will not be denied due to lack of timely notice if:

*  You oran insured person can show that it was not reasonably possible to
notica within the required time; and

¢ notice is provided as soon as reasonably possible.

A person seeking coverage must:

1. cooperate with us in any matter conceming a claim or lawsuit;

2. provide any written proof of loss we may reasonably require;

3. allow us or our representative to take signed and rded statements, includ-

s
e
may ask as often as we may reasonably
require;

4. promptly call to notify us about any claim or lawsuit and send us any and all
legal papers relating to the ciaim or suit;

5. attend hearings and trials as we require;

6. take reasonable steps after a loss to protect the covered auto, or any other
vehicle for which coverage is sought, from further loss. We will pay reasonable
expenses incurred in providing that protection. If failure to provide such pro-
tection results in further loss, any additional damages will not be covered un-
der this policy;
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7. , : uto, or
i _ and ap

8. submit to medical examinations at our expense by doctors we select as often

9. ther records.
POLICY PERIOD AND TERRITORY
CHANGES
1. nof autos;
2.
3. an s marital status;
4, auto;
5.
6.

ask us to te a cle from this pol 0 coverage will apply to that
as of the and youaskustod it.
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DUTY TO REPORT CHANGES

You must promptly notify us when:

1. your mailing or residence address changes;

2. the principal garaging address for a covered auto or a traller shown on the
declarations changes;

3. a nis in your household or the persons

ul
4. an operator's marital status changes; or
5. you or a relative obtain a driver's license or operator’s permit.

SETTLE ENT OF CLAIMS

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

TERMS OF POLICY CONFO  ED TO STATUTES

If any provision of this policy:fails to conform-to the statutes of the state listed on
your application as your residence, the provision shail be deemed amended to

conform to such . All other provisions shall be given full force and effect.
shall be
nce.
TRANSFER

This policy may not be transferred to another person-without our written consent.
However, if a named insured shown on the declarations dies, this policy
will provide coverage until the end of the policy period for the legal representative
of the named insured, while acting as such, and for persons coverad under this
palicy on the date of the named insured's death.

FRAUD OR MISREPRESENTATION

This policy was issued in reliance upon the information provided on your insurance

application.

We may void this policy at any time, including after the occurrence of an accident or

loss, if you:

1. ments or rep ons fo us with regard to any material
2. concealed or misrepresented any material fact or circumstance; or

| CERTIFY THIS DOCUMENT
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PAYMENT OF PREMIUM AND FEES

If your initial premium payment is by check, draft, electronic funds transfer, or
similar form of remittance, coverage under-this policy is conditioned on payment
to us by the financial institution. If the financial institution upon presentment does
not honor the chack, draft, electronic funds transfer, or similar form of remittance,
this policy may, at our option, be deemed void from its inception. This means
we will not be liable under this policy for any claims or damages that would
otherwise be covered if the check, draft, electronic funds transfer, or similar form
of remittance had been honored by the financial institution. -Any action by us to
present the remittance for payment more than once shall not affect our right to
void this: palicy.

In addition to premium, fees may be charged on your policy. We may charge fees
for installment payments, late payments, and other transactions. Payments made
on your policy will be applied first to fees, then to premium due.
CANCELLATION

You may cancel this policy during the policy period by calling or writing us and
stating the future date you wish the cancellation to be effective.

- - -—We may cancel. this policy. during the policy period.by. mailing a notice of cancella-— —....

tion to the named insured shown on the declarations page at the last known ad-
dress appearing in our records.

We will give at least 10 days notice of cancellation if the policy is cancelled for
nonpayment of premium. If we cancel this policy for any reason other than

nonp nt e first 55 d lis
of thi Y, at least 20 t ve
cancellation.
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We will give at least 30 days notice of cancellation in all other cases.

his policy for any reason if the

notice is mailed within the first 55

policy period.

or if this or continuation

followin
2, al misrepresentation or fraud in the submission of any claim under this
3. an 's
reg a
4. ed
for
S. we have agreed to issue a new policy within the same or an affiliated company;

or

6. any other reason permitted by law.

ELLATION REFUND

you
ndis

b
H

NONRENEWAL

if neithe or
will mail of

AUTOMATICTE N N
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If you obtain other insurance on a covered auto, any similar insurance provided by

this poiicy will terminate as to that covered auto on the date of the other
insurance.

If a covered auto is sold or transferred to someone other than you or a relative,

any insurance provided by this policy will terminate as to that covered auto on the
date of the sale or transfer.

LEGAL ACTION AGAINST US

We may not be sued unless there is full compfiance with all the terms of this policy.

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

n the salvage for

OUR RIGHTS TO RECOVER PAYMENT

require to help u  exercise those recovery rights, and do nothing after an accident or
loss to prejudice those rights.

When an insured person has been paid by us and also rs from another, the
for
we
e insured
| CERTIFY THIS DOCUMENT
TO BE A TRUE AND ACCURATE COPY. 32

BY: DEBRA HENRY

159



reduce reimbursement of the deductible based on the proportion that the actual
recovery bears to the total of our payment and the deductible. A proportionate share
and in connection with these recovery

reim ble.
These provisions will be applied in accordance with state law.

JOINT AND INDIVIDUAL INTERESTS

am
be
provided coverage under this policy.
BANKRUPTCY
n rinsolvency of an insured person will not refieve us of any obligations
h
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Pokicy nuraber: 18940781-6
MATTHEW M GROULX
Page | of 7

Window Glass Cova Endorsement

Your policy is amended as o ows:

Past IV - To A Vehicle

The following is added to Part IV - Damage to a Vehide:

| SURING A6 ENT-F  COMPREHENSIVE WI DOW GLASS CO E

Ifyou pay the premium for this coverage, we will pay under Comprehensive Coverage for loss to:

1. glass used in the windshleld, doors, and windows of a covared auto; and ’

2. the glass, plastic or ather materials used in the lights of acovared uto or a non-owned auto.

All other terms, mits, and provisions of this policy ng

Fom 4384 M) (03,07)
Michi n Auto Policy ent
Your policy s amended as follows:
1. Deflnitions

The definition of "you" and "your is deleted and replaced by the following:
You and "your" mean:

a.  aperson shown as a named insured on the declarations page; and

b. the spouse of a named insured f reslding In the same household at the time of the loss. The spouse Is
considered to be a resident of the household when there is a legitimate marital covenant, shared economic
and non-economic burdens, and legitimate reasons for the spouse to be staying in another home or |ocation.
If the spouse ceases to be a resident of the same household during the policy period or prior to the inception
of this palicy, the spause will be considered you and your under this policy but only untll the earfiest of:

() theend of 90 days following the spouse's change of residency;
(i) the effective date of another policy fisting the spause as a named insured; or
(i) the end of the policy perlod.

2. Part |- Lisbility To Others

I CERTIFY THIS DO

a.  The Additional Payments provision is deleted and replaced by the following:

ADDITIONAL PAYMENTS

{n addition to our limit of liability, we will pay for an Insured person:

1. all expenses we incur In the settlement of any daim or defense of any lawsuit;

2. interest accruing after entry of judgment, until we have paid, offered to pay, or depasited in court, that
portion of the judgment which does not exceed our fimit of liability. This does not apply if we have not
been given notice of suit or the opporiunity to defend an insured person. You are permitted to file a
lawsuit against us within the statute of limitations to have any dispute setiled by a court of proper
jurisdiction when you believe we have not appropriately responded to your requests conceming such
proceedings or you believe wa have acted inappropriately in handling your daim;

3. the premium on any appeal bond or attachment bond required in any lawsuit we defend. We have no
duty to purchase a bond in an amount exceeding our limit of llabifity, and we have no duty to apply for
or fumish these bonds;

4. up.to $250 for a bail bond required because of an acddent resulting in bodily injury or property
damaga covered under this Part |. We have no duty to apply for or fumish this bond; and

5.  reasonable expenses, Including foss of earnings up to $200 per day, inourred at our request,

Nngaramun Insurance Co
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Policy number: 18940781-6
MATTHEW M GROULX
Page2 of 7

b.  Exdusion 1 is deleted and replaced by the faltowing:
1. bodily injury or property damage arising out of the ownership, malntenance, or use of any vehide or
wrafler white being used:
a.  tocany persos or property for compensation or a fee; or
b.  for retail or wholesale defivery, including, but not mited to, the pickup, transport, or delivery of
magazines, newspapers, mail, or food.

This exdusion does not apply to shared-expense car pools or to the use of a covered auto for volunteer
or charitable purposes or for which refmbursement for normal operating expenses is recelved;

¢ Exclusion 18 is deleted and replaced by the following:

18. bodily injury ot property dam  caused by, or reasonabiy expected to result from, a
aiminal act or omlssion of that Insured person. This exdusion applies regardiess of whether that
insurad n is actually dharged with, or convicted of, a crime. However, for us to establish a
criminal act or omission for purposes of this exclusion by other than a criminat conviction, we must

INd 8%:TT:¥ €207/0T/L DSIN 4 AIATADTY

independently prove beyond a reasonable in n a act
o omission. For purposes of this exclusion, o n vi
d.  The Other Insurance provision Is deleted and.replaced by the following:
OTHER INSURANCE

If there is any other applicable liability insursnce or hond, we will pay only our share of the damages. Our
share Is the proportion that our limit of liability bears to the total of ail applicable limits. However, any
insurance wa provide for a vehide or trailer, other than a covered auto, will be excess over any other
coltedtible insurance, seff-insurance or bond.

Limited Property Damage Coverage provided under this policy will be aver any ather colledible
insurance, selfinsurance or bond, including, but not limited to, coverage on the damaged motor vehicle. For
Limited Property Damage Coverage provided under this palicy, we will share on a pro rata basis with other
valid:-and collectible Insurance purchased on a primary basls. Our share will be the proportion that aur limit
of Hablifty bears to the total of all applicable limits.

3. Partll- Ry | Insurance and Praperty Protection Insurance Caverage
3. The following exdlusion is deleted from Part il - Personal Pratection Insu and Property Protection
Insurance Coverage:

7. arising out of the operation, maintenance or use of a motorcyde or motor vehicle by any person who
has unlawfully taken the motorcycle or motor vehicle, unless the person reasonably believed that he or
she was entitled to take and use the vehicle;

b. The following is added to the Excess Coverage Option provision:

3. Ifyou have eleded Personal Protection Insurance Benefits a coverage, allowable expanses
and work loss benefits payable to you or a relative who sustains bodily injury in a motor vehicle
acddent shall be reduced by the dedudible shown on the ons . However, this deductible
shall be reduced by any benefits paid by a primary carrier-for similar henefits.

rathon | C
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Policy number: 18940781-6
MATTHEW M GROUIX
Page3 of 7

4. Part lif - Uninsured/Underinsured Motorist Coverage
a.  The Insuring Agreement is deleted and replaced by the followlng:
INSURING AGREEMENT
Ifyou pay the premium for this coverage, we will pay for damages that an insured person is legally
entitled 1o recover from the awner or operator of an uninsured motor vehide because of bodily Injury:
1. sustained by an insured person;
2. caused by an acddent; and
3. arsing out of the ownership, maintenance, of use of an uninsured motor vehicle.
We will pay under this Part lil only after the limits of liability under afl applicable bodily injury liability bonds
and policies have been exhausted by payment of judgments or settlements.

Any judgment or settlement for damages against an owner or operator of an uninsured motot vehicla that
arises out of a lawsuit brought without our written consent is not binding on us. You are permitted to file a
lawsuit against us within the statute of limkations to have any dispute settled by a court of proper jurisdiction
when you believe we have not appropriately responded to your requests conceming such proceedings or
you belleve we have acted inappropriately in handling your daim.

b.  Exdusion 1 is deleted and replaced by the following:
1. to bodily injury sustained by any person while using or occupying:
a. acovered auto while being used:
i.  tocarny persons or property for compensation or a fee; o

I for retall or wholesale delivery, induding but not limited to, the pickup, transpart or delivery of
magazines, newspapers, mail or food.

This exdusion does not apply to shared-expense car pools or to the use of acavered auto for

voluniteer ar charitable purposes or for which reimbussement for normal operating expenses is

received;

b.  amotor vehicle that is owned by or ava able for the regular use of you or a relative. This
exclusion does not apply to a covered auto that is insured under this Part [Il;

¢ Exclusion 5 s deleted and replaced by the following:

5. tobo Injury sustained by any person if that person of the legal representative of that person settles
without our written consent. You are permitted to fle a lawsuit egainst us within the statute of
limitations to have any dispute settfed by a court of proper jurisdiction when you believe we have not
appropriately responded to your requests conceming such pruceedings or you believe we have acted
inappropriately in handling your daim.

5. Part IV -Damage Ta A Vehicle
a  Exdusion 15 deleted and replaced by the following:
1. to any vehide while being used:

a.  tocamy persons or property for compensation or a fee; or
b.  for retail or wholesale delivery, including, but not fimited to, the pickup, transport, or delivery of
magazines, newspapers, mall, or foed.

This exdusion does not apply to shared-expense car pools o to the use of a covered auto for volunteer
or charitable purposes or for which reimbursement for normal operating expenses s received.

. rathon ¢
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Policy number: 18940781-6
MATTHEW M GROULX
Page4 of 7

Exdusion 13 is deleted and replaced by the following:

13. to any vehide caused by, or reasonably expected to result from, a criminal act or omission of you, a
relative, or the owner of a non-owned auto. This exclusion applies regardless of whether you, the
relative, or the owner of the non-owned auto is actually charged with, or convicted of, a crime,
However, for us to establish a ariminal act or omission for purposes of this exclusion by other than a
aiminal conviction, we must independently prove beyond a reasonable doubt that you, the relative, or
the owner of the non-owned awto committed such a criminal-act or omission. For puiposes of this
exclusion, criminal acts or omissions do not indude traffic violations.

The {oss Payable Clause provision is deleted and replaced by the following:
LOSS PAYABLE CLAUSE

Payment under this Part IV for a loss to a covered auto will be made according to your interest and the
Interest of any llenholder shown on the dedlaratians page or designated by you. Atour option, payment
may be made to both jointly, or to either separately. Either way, we will protect the interest of hoth.
However, If the covered auto is not a total loss, we may make payment to you and the repairer of the
auto.

Pratection of the lienholder's finandial interest will not be d by any ad or omission by any person
entitled to coverage under this policy. However, pratection under this dlause does nat apply:

1. inany case of conversion, embezzlement, se  on, or wilfful damaging or destruction, of the
covered auto by or at the direction of you, arelative, or the owner of the covered auto;
2. toany loss caused by, or reasonably expected 1o resuft from, a criminal act of amission of you,a:
relatlve, or the owner of the covared auto. This applies regardless of whether you, the relative,
ar the owner of the co auto is actually charged with, or convicted of, a cime. However, for us to
establish a criminal act or omission for the purposes of this on by other than a aiminal convidtion,
nd a le doubt that you, the . or the owrier of the
aim or admission. For purposes of this dause, aiminal ads
or omissions do not indude traffic violations; or
3.  if the covered auto has Limited Colfision Coverage and the operator was substanti lly at-fault for the
accident.

If this policy.is cancelled, nonrenewed, or voided, the interest of any lienhoider under this agreement will
also terminate.

When we make payment to a lienholder for loss under this policy, we will be subrogated to the rights of
the party we pay, to the extent of our payment. When  pay a flenholder for a foss for which you are
not covered, we are entitled to the llenholder's right of racovery agalnst you to the extent of auwr payment.
Qur right to subrogation will nct impair the lienholder's right to recover the full amaunt of its claim.

arathon Insurance Co
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Policy number: 1689407816
MATTHEW M GROUIX
Page5 of 7

d.  The Appraisal provision is deleted and replaced by the following:
APPRAISAL

If wa cannot agree with you on the amount of a loss, then we or yau may demand an appraisal of the loss.
Within 30 days of any demand for an appraisal, each party shall appoint a competent appraiser and shall
notify the other pasty of that appraisers identity. The appraisers will determine the amount of loss. If they
e the d es umpire ers. 1 the two

~ @euna an .we ol ajudge of 3
court of recard, in the county where you reside, select an umpire. The appralsers and umire will determine
the amount of loss. The amount of loss agreed to by both appraisers, or by one appralser and the umplre,
will be binding. You vl pay your appraiser's fees and expenses. We will pay our appraiser's fees and
expenses. Al other expenses of the appraisal, induding payment of the umpire if one Is selected, will be
shared equally between us and you. Neither wa nor you waive any rights under this policy by agreeing to
an appraisal.

6. Part Vil - General Provisions
a.  The Duty To Report Changes provislon is deleted and replaced by the following:
DUTY TO REPORT CHANGES
You must promptly notify us when;
1. your mailing or residence address changes;

2. the prindpal garaging address for a d changes;

3. there is a change with respect to the residents in your fiousehold or the persons who regularly
operate a covered auto;

4.  an operator's marital status changes; of
5. you or arelative obtain a driver's license or operator's permit

b. The Transfer provislon is deleted and replaced by the following:
TRANSFER OF INTEREST

The rights and duties under this pollcy may not be transferved to another person without our written consent.
However, if a named insured shown on the declarations page dies, this policy will provide coverage until
the end of the policy periad for the fegal representative of the named Insured, while acting as such, and for
persons cavered under this policy on the date of the named insured's death.

¢.  The Canceliation provision is deleted and replaced by the following:
CANCELLATION
You may cancel this policy by notifying us of cancelfation on or before the date of cancellation.
We may cancel this policy during the policy periad by mailing a notice of cance ation to the named Insured
shown on the ons at the last known address appearing in-aur-records:
We will give at least 10 days notice of cancellation if the policy is cance ed for nonpayment of premium. [f
we carke! this policy for any reason.other than nonpayment of premium within the first 55 days following
the inltial issuance of this policy, notice will be mailed at least 20 days before the effective date of
cancellation.
We will give at least 30 days notice of cancellation In all other cases.
We may cancel this policy for any reason if the notice is mailed within the first 55 days of the initial policy
period.
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Policy number: 18940781-6
MATTHEW M GROULX
Paga6 of 7

Adter this policy is in effed for more thaa 55 days, or if this is a renewal or continuation pelicy, we may
cancel only for one or more of the following reasons:

1. nonpayment of premium;
2. material misrepresentation or fraud In the submission of any daim under this policy:

3. loss of driving privileges through suspension or revoaation of an aperator's license isued to you, any
driver in your household, or any regufar operator of a covered aurto;

we have agreed to issue a new policy within the same of an affilisted company; o
5. any other reason permitted by law.
ofn s ragewil ep &
the on of cancel Lth is

neither severable nor divisible. Any cancellation will be effective for all coverages for all persons and all
vehicles.

The Automatic Tenmination provision is deleted and replaced by the folfowing:

AUTO
sto licy and you or your representative does not accept,
cafly e current palicy period. Failure to pay the required
renewal or continuation premium when due will mean thatyou have not actepted our affer.
wa on id o hlei
Our he of ity mto

The Legal Action Against Us provision is deleted and replaced by the following:
STUS
We may not be sued unless there Is full compliance with all.the terms of this policy.
We may not be sued for payment under Part | - Liab ity To Others untll the cbligation of an Insured person

Ito emtaftertrlal  nstt by wrtten
aft Noonewill  any us a pany to a

If we retain salvage, we have no duty to preserve or atherwise retain the salvage for any purpose, including
evidence for any civil or criminal proceeding.

ive Marathon Insurance Co
NT

TO BE A TRUE AND ACCURATE COPY.

BY: DEBRA HENRY
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All other

Policy number: 18940781-6
MATTHEW M GROULX

Page7 of 7
The Our Rights To Recover Payment provision is deleted and replaced by the following:

OUR RIGHTS TO RECOVER PAYMENT

We are entitled to the rights of recovery that the insured person to whom payment was made has against
another, to the extent of our payment. That insured person may be required to sign documents related to
the recovery and must do whatever else wa require to help us exercise those recovery rights, and do nathing
after an accident or loss to prejudice those rights.

When an insured person hes been paid by us and also recavers from another, the amount recovered will be
held by the Insured person In trust for us and reimbursed to us to the extent of qur payment. 1 we are not
reimbursed, we may pursue recovery of that amount directly against that insuted person.

I an insured person recovers from another without our written consent, the Insured person's right to

u ] . You are p stos

e d d by a court u befieve
we have not appropriately responded to your requests concesning such proceedings of you believe we
have aded Inappropriately in handling your dalm.

If we elect to exercise our rights of recovery against anather, wa will also attempt to recover any deductible
incurred by an Insured person under this policy unless we are spedifically instructed by that person not to pursue
the deduaible. We have no obligation to pursue recovery agalnst another for any lass not covered by this policy.
We reserve the right to compromise or settle the deductible and property damage dalms against the responsible
partles for fess than the full amount. We also reserve the right to incur reasonable expenses and attamey fees In
pursuft of the recovery.

If the total recovery is less than the total of our payment and the deductible,  will reduce refmbursement of
the deductible based on the p thal the actual recovery bears to the total of our payment and the

deductible. A proportionate share of collection expenses andattomey fees incurred in connection with these
recovery efforts will also reduce relmbursement of the deductible.

These pravisions will be applied in accordance with state law.

A . dprovisinsof  pokicy .

Foam 2445 M (D7/10)

| CERTIFY THIS DO

arathon Insurance Co

TO BE A TRUE AND ACCURATE COPY,

BY: DEBRA HENRY
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EXHIBIT 7/

Defendant Progressive’s Motion for
Summary Disposition,
9/3/2015
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF GENESEE

SUSAN CHILDERS,
Conservator for JUSTIN S. CHILDERS, LIP,

Plaintiff, Case No. 13-101626-NF
and Hon. Richard B. Yuille
MICHIGAN PROPERTY & CASUALTY
GUARANTY ASSOCIATION,

Intervening Plaintiff,
V.

PROGRESSIVE MARATHON
INSURANCE COMPANY,

Defendant.

Richard F. Burns, Jr. (P26189) Ronald M. Sangster, Jr. (P39253) Michael J. DePolo (P35733)

Law Offices of Richard F. Law Offices of Ronald M. Daniel S. Saylor (P37942)
Burns Jr. P.C. Sangster PLLC Garan Lucow Miller, P.C.
Attorney for Plaintiff Childers Attorney for Int. Plaintiff MPCGA  Attorneys for Defendant PMIC
31780 Telegraph Rd., Ste. 130 901 Wilshire Drive, Ste. 230 8332 Office Park Drive
Bingham Farms, MI 48205 Troy, MI 48084 Grand Blanc, MI 48439

(248) 530-5540 (248) 269-7040 (810) 695-3700

DEFENDANT PROGRESSIVE’S MOTION FOR SUMMARY DISPOSITION

Defendant, PROGRESSIVE MARATHON INSURANCE COMPANY, through its
undersigned counsel, GARAN LUCOW MILLER, P.C., hereby moves pursuant to

MCR 2.1 16(C)(7) and MCR 2.116(C)(10) that summary disposition be granted in its favor on

all claims asserted, stating as follows:

1. Based on a motor vehicle accident, Plaintiff, Justin Childers, received no-fault
insurance benefits from his mother’s insurer, American Fellowship Mutual Insurance Company.

When American Fellowship was declared insolvent, Intervening Plaintiff MPCGA began paying

Childers® benefits.
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2. Plaintiff Childers and Intervening Plaintiff MPCGA seek to impose liability on
Defendant for Childers’ benefits, in this action filed more than two years after the accident, based
on an insurance policy issued to one Matthew Groulx. Mr. Groulx is the brother of Shaina
Groulx, whose uninsured car was the accident vehicle in which Childers was injured.

3. Progressive is not the insurer of Shaina Groulx, and the Progressive policy does
not extend coverage to Childers as an occupant of Ms. Groulx’s uninsured vehicle. Therefore,
as detailed in the ensuing brief, there is no substantive basis for coverage of the subject loss to
be imposed on Progressive.

4. Even if there was a basis for imposing coverage on Progressive, this action for
recovery of PIP benefits from Progressive is explicitly barred by the 1-year statute of limitations
of MCL 500.3145(1), since the accident occurred on August 6, 2011, notice of injury was not
given to Progressive until September 24, 2013, the action was not commenced until
November 22, 2013. Therefore, as detailed in the ensuing brief, the claims of Plaintiff Childers
and Intervening Plaintiff MPCGA are barred by the statute of limitations.

WHEREFORE, Defendant, PROGRESSIVE MARATHON INSURANCE COMPANY,
respectfully requests that the Court render summary disposition against both Plaintiffs and in
favor of Defendant on all claims, by entry of a final order dismissing this matter with prejudice.

Respectfully submitted,

GARAN LUCOW MILLER, P.C.

By:
DANIEL S. SAYLOR (P37942)
MICHAEL J. DePOLO (P35733)
Attorneys for Defendant Progressive
1155 Brewery Park Boulevard, Ste. 200
Detroit, Michigan 48207-2641

(313) 446-5520
September 3, 2015 1235869.1
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BRIEF IN SUPPORT OF DEFENDANT PROGRESSIVE’S
MOTION FOR SUMMARY DISPOSITION

Introduction - Summary of Argument

This is a no-fault automobile insurance case, in which the Defendant, Progressive Marathon
Insurance Company, is alleged to be responsible for payment of personal protection insurance
(“PIP”) benefits for claimant Justin S. Childers. The issues are whether Progressive was “the
insurer of’ Shaina L. Groulx, owner and operator of the involved vehicle, so as to provide
coverage for the loss; and even if so, whether any claim against Progressive nevertheless is barred
by the statute of limitations.

Justin S. Childers was rendered quadriplegic in an automobile accident while riding in an
uninsured 1988 Oldsmobile. Justin was entitled to no-fault benefits for his injuries, and since he
resided with his mother, Susan Childers, he would receive his benefits from her automobile
insurer, American Fellowship Mutual Insurance Company. MCL 500.3114(1). The insurer in fact
paid Justin’s benefits until June 12, 2013, when American Fellowship was declared insolvent. At
that point, the Michigan Property & Casualty Guaranty Association (“MPCGA”) assumed
responsibility for the ongoing payment of Justin’s benefits, and proceeded to pay them, pursuant
to its duties under MCL 500.7901, et seq.

When the MPCGA is compelled to assume responsibility for an insolvent insurer’s claims
it does so essentially as an insurer of last resort. In the event benefits “are recoverable ... by a
claimant or insured under an insurance policy other than a policy of the insolvent insurer,” the
MPCGA’s liability is subordinated to the other “‘available’” coverage. MCL 500.7931(3)
(emphasis added); Auto Club Ins Assoc v Meridian Mut Ins Co, 207 Mich App 37, 40-41; 523
NW2d 821 (1994), quoting Yetzke v Fausak, 194 Mich App 414, 422; 488 NW2d 222 (1992)
(emphasis added). In short, if a claimant who is entitled to benefits from an insolvent insurer has

a viable claim for like benefits from any other insurer, the claimant is required to pursue those
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benefits from the other insurer, and the MPCGA is entitled to pursue reimbursement based on
those benefits being “recoverable” from the other insurer.

This action represents the attempt of the Plaintiff and the Intervening Plaintiff to shift
responsibility for Childers’ no-fault benefits from the MPCGA to Defendant, Progressive
Marathon Insurance Company. Their theory is based on §3114(4) of the No-Fault Act, which
permits auto accident victims to claim benefits from “[t]he insurer of the owner or registrant of the
vehicle occupied” or from “[tlhe insurer of the operator of the vehicle occupied.”
MCL 500.3114(4). Justin Childers sustained his injuries as the occupant of a 1988 Oldsmobile.
The vehicle was owned and registered by Shaina Groulx, and was also being operated by Ms.
Groulx. Accordingly, since Susan Childers’ policy under §3114(1) was no longer available to
provide Justin’s benefits, the question became whether there was an “insurer” of Shaina Groulx --
the owner and operator of the vehicle occupied -- from whom benefits might be available.

In fact, there was and is no insurer of Shaina Groulx. It is undisputed that Ms. Groulx
maintained no insurance policy of her own at the time of the accident, and that her 1988
Oldsmobile itself was uninsured. Plaintiffs’ theory is based on a no-fault policy Progressive issued
to Shaina’s brother, Matthew M. Groulx. According to the plaintiffs, since Shaina was living with
Matthew at the time of the accident,' and therefore could, under the right circumstances, recover
PIP benefits herself from Progressive as a resident relative of Matthew, it follows that Progressive
should be regarded as Shaina’s “insurer” for purposes of §3114(4) so that Justin could claim
benefits from Progressive -- “the insurer of the owner” and “the insurer of the operator” of the

vehicle Justin was occupying.

: Although Shaina has testified that her intent was to remain only temporarily at her

brother’s apartment, for purposes of the instant motion it may be assumed that she was “domiciled”
in the same household as her brother Matthew and qualified as his resident relative. See, Stipulated
Facts, No. 12.
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Plaintiffs’ theory is contrary to law and must be rejected. Since Shaina Groulx is neither
identified as Progressive’s insured on the Matthew Groulx policy nor contractually rendered an
“insured” by its terms, the mere fact that she could derivatively obtain benefits from her brother’s
policy does not make Progressive her “insurer” for purposes of §3114(4). Stone v Auto-Owners
Ins Co, 307 Mich App 169, 177-178; 858 NW2d 765 (2014), citing, Dobbelaere v Auto-Owners
Ins Co, 275 Mich App 527, 534; 740 NW2d 503 (2007). The Court should conclude that no claim
against Defendant Progressive exists for coverage on behalf of Justin Childers, and grant summary
disposition against Plaintiffs Childers and MPCGA accordingly.

Yeteven if there was coverage under the Progressive policy, the claims asserted in this case
would be barred by the statute of limitations. Under MCL 500.3145(1), an action against a no-
fault insurer for recovery of benefits must be filed within 1 year of the accident (unless notice of
the loss was given to the insurer within 1 year of the accident or the insurer already had paid
benefits for the injury, neither of which occurred here). Justin Childers’ accident occurred on
August 6, 2011, and Progressive was first notified of the loss more than two years later on or about
September 24, 2013. Childers filed the instant lawsuit on November 22, 2013, and the MPCGA
joined as intervening plaintiff on June 9, 2014. No tolling or special statutory exemption applies
to free the plaintiffs from the effect of the 1 year statute of limitations having run. On the contrary,
the plain language of §3145(1) must be applied as written. Joseph v Auto Club Ins Assoc, 491
Mich 200, 215; 815 NW2d 412 (2012); Burns v Auto-Owners Ins Co, 88 Mich App 663; 279
NWw2d 43 (1979).

The Court ultimately may not reach the statute of limitations issue since the Progressive
policy did not extend coverage to occupants of Shaina Groulx’s car in any event. But even if
coverage had existed, any claim by Childers was time-barred by the time this action was filed, and
the MPCGA likewise was barred since its rights are limited to those instances in which benefits

3
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“are recoverable” by the “claimant or insured” under the insurance policy at issue.
MCL 500.7931(3) (emphasis added). In other words, the MPCGA has no greater rights than the
claimant himself would have had, and here, any claim for benefits was barred by the statute of
limitations.

Whether on the basis of Progressive’s lack of coverage or on statute of limitations grounds,
therefore, the Court should grant summary disposition in favor of Defendant.

Factual Background

The facts bearing on the issues presented in this motion are undisputed, as the parties have
stipulated to all the material facts: On August 6, 2011, Justin Childers was injured in an
automobile accident (Stipulated Facts, No. 1). He was a passenger in a 1988 Oldsmobile, whose
owner and operator, Shaina L. Groulx, possessed no policy of insurance on the vehicle (Stipulated
Facts, No. 2). Childers was covered under his mother’s no-fault insurance policy issued by
American Fellowship Mutual Insurance Company (Stipulated Fact, No. 3), which paid benefits
for Justin Childers until it was declared insolvent in June 2013 (Stipulated Facts, Nos. 4-6).

Pursuant to its statutory duties, the MPCGA stepped in and began paying Childers’ benefits
in place of American Fellowship, while investigating whether Childers was entitled to PIP benefits
available under any other insurance policy, since the MPCGA’s coverage would be lower in
priority to any other such coverage (Stipulated Facts, Nos. 7-8).

Progressive first received notification of the injuries suffered by Justin Childers on or about
September 24, 2013 (Stipulated Facts, No. 9). Progressive had issued a no-fault insurance policy
to Shaina’s brother, Matthew M. Groulx, which policy was in effect at the time of the August 6,
2011, accident (Stipulated Facts, No. 11). Neither Shaina Groulx nor her 1988 Oldsmobile were
identified on the Progressive policy (id.). Yet on the basis that Shaina was living with her brother
at that time (see Stipulated Facts, No. 12), the MPCGA has alleged that Progressive qualified as

4
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Shaina Groulx’s “insurer” and thus bears responsibility under MCL 500.3114(4) for payment of
Justin Childers’ benefits.

Plaintiff Childers initiated this action on November 2, 2013. Progressive answered by
denying the allegations that it provided coverage for Justin Childers’ injuries and asserting among
its affirmative defenses that the action is barred by the No-Fault Act’s statute of limitations,
MCL 500.3145(1). The MPCGA was granted leave to intervene as plaintiff by Order of June 9,
2014. Progressive answered the Intervening Plaintiff’s Complaint, again denying the allegations
of applicable coverage and asserting, in any event, that the action is time-barred by the statute of
limitations. For the reasons that follow, the Court should grant summary disposition in favor of
Defendant Progressive and enter a final order dismissing the plaintiffs’ claims with prejudice.

Argument

This motion is brought pursuant to MCR 2.116(C)(10), under which summary disposition
is appropriate when no genuine issue of material fact exists and the law, when applied to those
undisputed facts, entitles the moving party to judgment in its favor. Quinto v Cross & Peters Co,
451 Mich 358, 362; 547 NW2d 314 (1996). In this case the material facts are undisputed; the only
areas of dispute concern application of the governing law to the agreed-upon facts. Defendant also
relies on MCR 2.116(C)(7), under which summary disposition is properly granted where the claim
asserted is barred by the applicable statute of limitations.

As the following will show, Progressive did not insure Matthew Groulx’s sister, Shaina
Groulx, and thus did not cover the injuries sustained by the passenger in Ms. Groulx’s car, Justin
Childers. Childers’ claim is properly maintained against the MPCGA, whose coverage substitutes
for the insolvent insurer, American Fellowship, who clearly did provide coverage for Childers’
loss. To be sure, the MPCGA is entitled to last priority status when coverage under another
applicable policy is available, but in this instance there simply is no such alternative coverage.

5
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And independent of the coverage issue, the plaintiffs’ claims in this case are time-barred by MCL
500.3145(1), despite any vague and unsupported assertion that the No-Fault Act’s 1-year statute
of limitations does not apply to the MPCGA.. Based on either or both of the arguments that follow,
summary disposition should be granted in favor of Progressive.

| Progressive was not Shaina Groulx’s “insurer” and, therefore, does

not qualify as “the insurer of the owner” or “insurer of the operator”
of the occupied vehicle so as to trigger coverage under §3114(4).

In order for the claims against Progressive to prevail, Plaintiffs must be able to establish
that, under the Progressive no-fault policy issued to Matthew Groulx, Progressive was the
“insurer” not only of Matthew Groulx but also of Shaina Groulx, whose name does not appear on
the policy. Since Plaintiffs are unable to do so, the essential basis for their claims is lacking.
“[Wilhere a policy only provides for a named insured and does not extend coverage to other
persons, the insurer is only an ‘insurer’ of the named insured.” Stone v Auto-Owners Ins Co, 307
Mich App at 177, citing, Amerisure Ins Co v Coleman, 274 Mich App 432, 438; 733 NW2d 93
(2007), and Amerisure Ins Co v Auto-Owners Ins Co, 262 Mich App 10, 15; 684 NW2d 391
(2004) (holding that a named insured’s insurer was not an insurer of the vehicle owner and
operator under §3114(4) when the policy did not expand the definition of “insured” to include the
vehicle’s owner or operator).

Unquestionably, American Fellowship was the insurer first in priority for providing PIP
benefits to Justin Childers, based on its policy issued to a resident family member of Childers.

American Fellowship was responsible for his loss, regardless of whose vehicle he was occupying

and whether or not it was insured. MCL 500.3114(1).> When American Fellowship was declared

2 In pertinent part, §3114(1) states that “a personal protection insurance policy ...

applies to accidental bodily injury to the person named in the policy, the person’s spouse, and a
relative of either domiciled in the same household, if the injury arises out of a motor vehicle
accident. ”
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insolvent, the MPCGA stepped into this position as the entity responsible for Childers’ benefits --
except when “damages or benefits are recoverable by ... a claimant or insured under [another]
insurance policy[.]” MCL 500.7931(3)’; accord, ACIA v Meridian Mut Ins Co, 207 Mich App at
40 (MPCGA is statutorily intended to be the “insurer of last resort”).

The question presented is whether coverage is, in fact, available under another policy.
Contending that there is, Childers and the MPCGA point to Matthew Groulx’s Progressive policy
since Shaina Groulx was a resident relative of Matthew and was the owner/operator of the vehicle
occupied by Justin Childers. Their claim is based on MCL 500.3114(4):

Except as provided in subsection (1) to (3), a person suffering
accidental bodily injury arising from a motor vehicle accident while

an occupant of a motor vehicle shall claim personal protection
insurance benefits from insurers in the following order of priority:

a. The insurer of the owner or registrant of the vehicle
occupied.
b. The insurer of the operator of the vehicle occupied.

MCL 500.3114(4). Childers alleges that “Shaina Groulx was a contractual insured under the terms
of the Progressive policy [issued to Matthew Groulx]” and, therefore, Progressive was the insurer
of “Shaina Groulx, the owner/operator of the uninsured vehicle in which Justin Childers was a
passenger” (Complaint, §§12-13), citing, MCL 500.3114(4)(b). The MPCGA makes the same
allegation that Progressive was “the ‘contractual insurer’” of Shaina Groulx so as to implicate

MCL 500.3114(4). (Complaint of Intervening Plaintiff, §§12-13), citing, MCL 500.3114(4).

3 3) If damages or benefits are recoverable ... by a claimant or
insured under an insurance policy other than a policy of the insolvent
insurer, or under a self-insured program of a self-insured entity, the
damages or benefits recoverable shall be a credit against a covered
claim payable under this chapter.

MCL 500.7931 (emphasis added).

INd 8%:TT:¥ €207/0T/L DSIN £ AIATADTY

180



Case law conclusively defeats Plaintiffs’ theory. The issue comes down to whether
Progressive was “the insurer” of Shaina Groulx within the meaning of §3114(4) for purposes of
the subject accident. Shaina was not a Progressive policyholder; it is undisputed that she was not
a “named insured” of Progressive. This fact does not by itself defeat the contention that
Progressive was Shaina’s “insurer”-Coleman held that §3114(4) can reach beyond named
insureds—but subsequent case law and the narrow limits of Coleman itself do. Progressive was not
Shaina Groulx’s “insurer.”

The injured claimant in Coleman, as in the case at bar, was a passenger of an uninsured
vehicle. Bernard Coleman was the operator of the uninsured vehicle (it was owned by his mother-
in-law). Although Coleman and his wife, Tonya, had an insurance policy with Titan (for a car
being repaired at the time), only Tonya Coleman was listed as a “named insured” on the Titan
policy. The question was whether Titan nevertheless was also “the insurer” of Bernard, for
purposes of applying §3114(4)(b). The Court relied on a dictionary definition: “Black’s Law
Dictionary (7th ed.) defines “insurer” as “‘[o]ne who agrees, by contract, to assume the risk of
another’s loss and to compensate for that loss.”” Coleman, 274 Mich App at 435.

Applying the dictionary test, the Court held that Titan was Bernard’s insurer as a matter
of contract, based on the terms of the policy. First, even though Bernard technically was not a
“named insured,” the policy’s terms effectively elevated a spouse of the named insured to the

status of another named insured. The insuring agreement stated, “‘[i]n return for your premium

payment, we agree to insure you subject to all the terms of this policy’” — and according to the

(137

policy definitions, the terms you and your applied not only to “‘the named insured’ shown on the
Declarations’” but also to ““a spouse if a resident of the same household.”” Coleman, 274 Mich

App at 43 6 (quoting the policy) (underlining added). Further, in the section specifically devoted
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(113

to no-fault coverages, the Titan policy defined “insured” to include ““you or any family member”

(which by policy definition included a resident spouse). Id. (underlining added).

Bernard thus qualified under the Titan policy both as “you” (equivalent to a named insured)
- and as an “insured” under the no-fault coverage provisions. He was a person as to whom Titan,
by contract, agreed to assume a risk of loss and to compensate for that loss. And since he was the
operator of the vehicle in which the claimént was injured, the Court of Appeals concluded that
Titan must be regarded as “the insurer of the operator of the vehicle occupied” for purposes of
MCL 500.3114(4)(b) and thus obligated to pay the accident victim’s benefits. Coleman, 274 Mich
App at 436-437.

In the case at bar, unlike the insurer in Coleman, Progressive did not agree to assume any
risk of loss as to Shaina Groulx with respect to her use of her 1988 Oldsmobile. The decision in
Coleman turned on the unique terms of the policy contract itself; and when such explicit language
making someone an “insured” under the policy is absent, the holding in Coleman does not apply.
Such was the result in Dobbelaere v Auto-Owners Ins Co, 275 Mich App 527; 740 NW2d 503
(2007), which makes this clear.

In Dobbelaere, the passenger of an uninsured car suffered fatal injuries in an accident. The
car was owned by David Jones, who had no insurance policy in his name, and was operated by
David Jones II, who likewise had no insurance. Since the passenger also had no insurance, the
assigned claims insurer, ACIA, like the MPCGA in this case, would be required to pay PIP
benefits unless somehow there nevertheless was an “insurer of the owner” or an “insurer of the
operator’ of the occupied vehicle. In fact, a no-fault policy had been issued by Auto-Owners to
Ms. Randi Jones—wife of the subject vehicle’s owner (David Jones) and mother of the vehicle’s
operator (David Jones IT). The issue was whether the status of these two individuals as spouse and

resident relative, which typically triggers coverage under such a household policy pursuant to

9
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§3114(1), rendered Auto-Owners the “insurer” of David Jones and David Jones II and, thus, the
“insurer of the owner” and “insurer of the operator” of the involved vehicle. The Court said no.
The Court in Dobbelaere found Coleman distinguishable on grounds that nothing in the
Randi Jones policy issued by Auto-Owners, by its terms, rendered either David Jones or David
Jones II a contractual “insured” for purposes of no-fault PIP coverage:
Unlike the policy at issue in Amerisure [v Coleman], the
policy at issue here does not define who is an insured for purposes
of the no-fault endorsement, and we are unable to discover anything
in the plain language of the policy’s declaration of general verbiage
to indicate an intent by the parties to that contract to render either
David Jones or David Jones II a contractual insured.™
Dobbelaere, 275 Mich App at 534. For its argument that Auto-Owners nevertheless should be
regarded as “the insurer” of David Jones and David Jones II, ACIA relied on the family members’
rights to seek benefits under their resident-relative’s policy under §3114(1): “ACIA argues that
the benefit coverage mandated by MCL 500.3114(1) renders [Auto-Owners] the insurer of both
David Jones and David Jones II, regardless of whether they are named insureds under the policy
issued by [Auto-Owners] to Randi Jones.” Dobbelaere, 275 Mich App at 532. The Court directly
rejected this argument:
[T]he fact that an individual might derivatively claim PIP benefits
through a named insured under MCL 500.3114(1) does not render
the policy issuer the “insurer” of that individual for purposes of
MCL 500.3114(4).
Dobbelaere, 275 Mich App at 532 (emphasis added). Accord, Stone v Auto-Owners Ins Co, 307

Mich App 169, 177-178; 858 NW2d 765 (2014) (“[W]here a policy only provides for a named

4 Although both David Jones and David Jones II were identified as additional drivers

on the Auto-Owners policy, the Court recognized that a listed driver is not regarded as a “named
insured” or “a person named in the policy.” Such a designation does not render the person a
contractual insured. Dobbelaere, 275 Mich App at 534 n. 3, citing, Transamerica Ins Corp v
Hastings Mut Ins Co, 185 Mich App 249, 254-255; 460 NW2d 291 (1990). In the case at bar,
Shaina Groulx’s name does not appear anywhere, in any capacity, in the Progressive policy.

10
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insured and does not extend coverage to other persons, the insurer is only an ‘insurer’ of the named
insured. ... This is true even if the vehicle’s owner, registrant, or operator could derivatively
obtain no-fault benefits under MCL 500.3114(1) through a third person"s policy™); Prishtina v
Auto Club Ins Assoc, COA unpublished opinion (No. 318912, March 10, 2015) (Exhibit A).

Under the combined authorities of Coleman and Dobbelaere, Progressive thus cannot be
held to be the “insurer” of Shaina Groulx for purposes of Childers’ claim for PIP benefits. The
finding of “insurer” status in Coleman was based on Bernard Coleman falling within the definition
of “insured” in the PIP section of the no-fault insurer’s policy, and on his qualifying as “you”—the
equivalent of a named insured—in the policy’s general insuring agreement. These elements were
absent in Dobbelaere and, as a consequence, even though David Jones (husband) and David Jones
II (resident relative) potentially could claim benefits from the named insured’s PIP coverage per
§3114(1), the insurance company was not “the insurer” of David Jones or David Jones II for
purposes of §3114(4).

The case at bar is like Dobbelaere. Shaina Groulx is nof Progressive’s policyholder, either
as a named insured or by any definition making her an additional “You” or “Your” (equivalent to
a named insured, like the spouse in Coleman). And, as in Dobbelaere, nothing in the Progressive
policy declares Shaina to be an “insured” for purposes of PIP coverage. Dobbelaere, 275 Mich
App at 534.

Importantly, it is the Plaintiffs * burden in this case to identify any contractual language that
would make Shaina Groulx an insured of Progressive; it is not Defendant’s burden to cite policy
language affirmatively denouncing her status as an insured. Stone v Auto-Owners Ins Co, 307
Mich App at 178, citing, Dobbelaere, supra, Coleman, supra, and Amerisure Ins Co v Auto-
Owners Ins Co, 262 Mich App 10; 684 NW2d 391 (2004). And yet, very explicitly, the

Progressive policy does affirmatively denounce Shaina’s status as an insured in this instance.

11
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Recall that the applicable test is whether one’s risk of loss has been contractually assumed

41313

by the insurer. Coleman, 274 Mich App at 435 (stating that an “insurer” is “‘[o]ne who agrees,
by contract, to assume the risk of another’s loss and to compensate for that loss’”). Here, in the
context of the subject accident, Progressive did not agree by contract to assume any risk
whatsoever incurred by Shaina Groulx -- it is explicitly excluded. Since the inquiry is whether the
risk was contractually assumed, it is necessary that all relevant contract provisions be considered,
including applicable exclusions. Auto-Owners Ins Co v Churchman, 440 Mich 560, 566-567; 489
NW2d 431 (1992). And here (like the relatives in Dobbelaere), while Shaina might have
potentially qualified as an “Eligible injured person” for purposes of entitlement to PIP benefits

as a resident “relative” who sustains injury in an accident,’ here this risk of loss was affirmatively

disavowed as a matter of contract by Progressive because Exclusion 8 in the PIP section clearly

applies:

EXCLUSIONS - READ THE FOLLOWING EXCLUSIONS CAREFULLY. IF AN
EXCLUSION APPLIES, COVERAGE WILLNOT BE AFFORDED UNDER THIS

PARTIL

Coverage under Personal Protection Insurance does not apply to
accidental bodily injury:
k kK
8. sustained by the owner or registrant of a motor vehicle or
motorcycle involved in an accident which is not covered by
security as required by the Michigan No-Fault Law, Chapter
31 of the Michigan Insurance Code, as amended.

(Policy, pp. 8,10). It is undisputed that the accident in this case involved Shaina Groulx’s

operation of a motor vehicle that she owned and which was not covered by insurance as required

5 The “Insuring Agreement” for “‘Personal Protection Insurance Coverage (PIP)” states

that Progressive will pay benefits “for accidental bodily injury to an eligible injured person ...
subject to the exceptions, exclusions and limitations specified herein and as additionally provided
by the law of the State of Michigan.” (Policy, p. 7, top of page) (underlined emphasis added). The
PIP coverage then defines “Eligible injured person” to include “... any relative who sustains
accidental bodily injury in an accident involving a motor vehicle” (id., para. 2.a.)

12
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by Michigan law. Progressive clearly did not contract to assume any risk of loss on the part of
Shaina Groulx in this matter. Progressive, therefore, cannot be regarded as her “insurer” for
purposes of §3114(4) of the no-fault act. Coleman, supra; Dobbelaere, supra.

Plaintiffs’ claim against Progressive on behalf of Justin Childers, therefore, fails as a matter
of law. Their claim is dependent upon §3114(4) applying to impose liability on Progressive, but
Shaina Groulx is not a “contractual insured” of Progressive; and since Progressive is not Shaina’s
“insurer,” it is not “the insurer of the owner” or “the insurer of the operator” of the motor vehicle
Childers was occupying when he sustained his injuries. The Court should grant summary
disposition in favor of Defendant.

I1. Even if benefits in favor of Childers were available under the

Progressive policy, any action for recovery from Progressive is barred
by the 1-year statute of limitations of MCL 500.3145(1).
This action against Defendant Progressive was filed by Plaintiff Justin S. Childers, the

injured claimant, on November 22, 2013. Intervening Plaintiff, the MPCGA, joined the action by

filing its Complaint on or about June 9, 2014. The motor vehicle accident in which Childers

sustained his injuries occurred two-to-three years earlier on August 6, 2011.

These bare chronological facts immediately suggest that any claims against Progressive
would be barred by the 1-year statute of limitations of MCL 500.3145(1).
In relevant part, the statute provides:

An action for recovery of personal protection insurance benefits
payable under this chapter may not be commenced more than 1 year
after the date of the accident causing the injury unless written notice
as provided herein has been given to the insurer within 1 year after
the accident or unless the insurer has previously made a payment of
personal protection insurance benefits for the injury.

MCL 500.3145(1) (emphasis added). Under this statute, the action filed on behalf of Justin

Childers and by the MPCGA is time-barred -- it “may not be commenced” -- because it was filed

13
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more than 1 year after the subject accident. (And neither of the statutory exceptions—prior payment
by Progressive or notice to Progressive within one year of the accident—is applicable).

Childers thus would have no viable claim for recovery of benefits against Progressive even
if the policy issued to Matthew Groulx did somehow extend coverage to Childers through Shaina
Groulx. And since the MPCGA'’s ability to pursue reimbursement is derivative of Childers’ right
to pursue available benefits, the MPCGA’s claim likewise is time-barred.

The contrary position asserted by the MPCGA, without citation of any applicable legal
authority, is simply that the No-Fault Act’s statute of limitations does not apply to the MPCGA.
Yet under the statutory scheme that governs its operation and duties, the MPCGA clearly is subject
to whatever defenses a defendant-insurer would have against the injured claimant himself,
including the 1-year statute of limitations.

The MPCGA was ordered into creation, MCL 500.7901, et seq., to handle claims against
insolvent insurers to the extent such claims are “covered claims” under MCL 500.7925. There is
no doubt that Justin S. Childers’ claim for PIP benefits against the insolvent insurer American
Fellowship Insurance Company qualifies as a “covered claim” within the meaning of §7925. And
while the MPCGA ’s responsibility for paying the insolvent insurer’s claims is limited by the extent
to which any other coverage for the loss exists, when there simply is no other coverage from which
benefits ““are recoverable,” the MPCGA is responsible for the loss.

Under MCL 500.7931(3), the injured claimant is required to exhaust all coverage provided
under any other insurance policy, and any such benefits thus recoverable by the claimant would
be a credit against the “covered claim” payable by the MPCGA. To be sure, when the MPCGA
steps in to handle an insolvent insurer’s claims, it is regarded as “an insurer of last resort rather
than merely a reinsurer who simply assumes the obligations of an insolvent insurance company.”
Auto Club Ins Assoc v Meridian Mut Ins Co, 207 Mich App 37, 40; 523 NW2d 821 (1994). Yet
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as the Auto Club opinion confirms based on the statute, the MPCGA’s position is only

119

subordinated to other coverage when such other coverage is available: “‘[T]he setoff provision
of [§7931(3)] clearly states that if coverage is available under another valid policy, that coverage
must be exhausted before the MPCGA becomes involved.”” Id., 207 Mich App at 41, quoting,
Yetzke v Fausak, 194 Mich App 414, 422; 488 NW2d 222 (1992) (emphasis added). The statute
itself states as follows:

3) If damages or benefits are recoverable ... by a claimant or

insured_under an insurance policy other than a policy of the

insolvent insurer, or under a self-insured program of a self-insured

entity, the damages or benefits recoverable shall be a credit against
a covered claim payable under this chapter.

MCL 500.7931 (emphasis added). Unambiguously, this statute allows the MPCGA to subordinate
itself to another insurer’s coverage only if benefits from that other insurer are, in fact, fecoverable
— specifically, recoverable by the underlying claimant.

Accordingly, “if damages or benefits are recoverable” by Justin Childers under another
policy, such as the Progressive policy issued to Matthew Groulx (or, as the Auto Club v Meridian
opinion puts it, “if coverage is available” under this other policy), then ultimate responsibility for
the claimed benefits would fall on the issuer of the other policy and not on the MPCGA. Yet
under §7931(3) above, it simply cannot be said that benefits are “available” or “recoverable” —“by
a claimant or insured” — when that person’s claim is barred by the statute of limitations. Unless
notice was given or the lawsuit itself was filed within one year of the accident, benefits are not
available or recoverable under a no-fault policy. §3145(1). Thus, even if Childers was covered
under the Groulx policy issued by Progressive, the MPCGA would be entitled to a “credit” based
on the benefits under that coverage only if those benefits are recoverable by the “claimant or
insured,” and here they would not be recoverable by Childers because the claim is barred by the

1-year statute of limitations.
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another insurer are defined by those the underlying claimant would have had when it comes to
seeking reimbursement from that insurer — i.e., the MPCGA stands in the shoes of the injured

claimant, Childers, against Progressive. MCL 500.7935(2) provides:

Another section of the MPCGA statute reinforces that the MPCGA’s rights as against

(2) An insured or claimant entitled to the benefits of this chapter
[i.e., Childers] shall be considered to have assigned to the
association, to the extent of any payment received from the
association, his or her rights against the estate of the insolvent
insurer, rights under the policy under which his or her claim arose,
and any other rights the insured or claimant may have against any
other person [i.e., Progressive] for payment of the covered claim
paid by the association.

INd 8%:TT:¥ €207/0T/L DSIN £ AIATADTY

MCL 500.7935 (emphasis added).

According to this statute, Childers is deemed to have assigned to the MPCGA any rights

he has against Progressive, to the extent he has received payments from the MPCGA. The

MPCGA s action against Progressive, in other words, is a subrogation action. The rights held by

the MPCGA are those that were assigned to it by Childers. The MPCGA has no greater rights

than Childers would have in pursuing recovery from Progressive. Titan Ins Co v North Pointe Ins

Co, 270 Mich App 339, 343; 715 NW2d 324 (2006) (an insurer who becomes subrogated to the

rights of the insured to whom benefits were paid substitutes for the insured and acquires no greater

rights than those possessed by the insured; thus if the insured’s claim against the primary insurer

for recovery of PIP benefits would be barred by the 1-year statute of limitations, the subrogee-

insurer’s claim to recover those benefits would be barred, as well).

In short, the MPCGA’s right to take “a credit” for benefits under another insurance policy

is dependent upon those benefits being “recoverable ... by [the] claimant or insured,” §7931(3);

and likewise, the MPCGA’s ability to pursue another insurer for reimbursement of benefits it

already paid is based entirely on the rights that the “insured or claimant” has against that insurer,

16
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since they are deemed to have been “assigned” to the MPCGA by the underlying claimant.
§7935(2).

For its contention that it is somehow immune to any time limitations for pursuing a
reimbursement claim against an insurer, the MPCGA has referenced a subsection of the very
statute that creates the MPCGA, MCL 500.7911. The subsection relied upon, §7911(3), states as
follows:

(3) The association is subject to the requirements of this chapter

and chapter 81 but is not subject to the other chapters of this act.

The association shall be subject to other laws of the state to the

extent that it would be subject to those laws if it were an insurer

organized and operating under chapter 50, to the extent those other

laws are not inconsistent with this chapter.
MCL 500.7911(3). The MPCGA apparently would infer from this very general language that it
is not subject to the time limitations of a PIP claim under §3145(1). By its terms, however, the
statute certainly does not say this, and there is no case law supporting this proposition.

Nor could there be: Since the MPCGA’s rights against the insurer (in this case,
Progressive) are expressly based on those possessed by the claimant (in this case, Childers), what

matters is not whether the MPCGA is subject to §3145(1), but the fact that, under §3145(1), any

action for recovery of benefits by Childers “may not be commenced more than 1 year after the date

of the accident causing the injury.” Again, the MPCGA is limited in its reimbursement claim to

whatever rights the claimant himself possesses against Progressive -- MCL 500.7935(2), and is
entitled to a credit only if benefits are “recoverable” by the claimant -- MCL 500.7931(3). And
where, as here, a claim against Progressive by the accident victim is barred by the statute of
limitations, then so is the assigned claim of the MPCGA.

In conclusion, there is no support for any assertion that §3145(1) does not apply to bar the

instant claims of both Childers and the MPCGA. Progressive’s first notice of injury was in
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September of 2013, more than 2 years after the accident. Justin Childers’ claim for PIP benefits
arose on the date of the accident, August 6,2011. To be sure, an action against Progressive at that
time would have been against the wrong insurer, since American Fellowship was the insurer first
in priority. Yet by its terms, §3145(1) clearly states that an action for recovery of PIP benefits --
subject to the two exceptions that do not apply here (notice in the first year or previous payment) --
“may not be commenced later than one year after the date of the accident causing the injury[.]”
There is no statute, and no case opinion, that states a PIP claim can accrue a second time when the
insurer becomes insolvent; and under the statutory provisions of MCL 500.7901, et seq., the
MPCGA has no independent right to receive a credit or recover reimbursement from another
insurer. Ifthe claimant is barred from receiving PIP benefits based upon the statute of limitations,
then the MPCGA is also barred.
Accordingly, whether on the basis of Progressive’s substantive lack of coverage or on
statute of limitations grounds, the Court should grant summary disposition in favor of Defendant.
Relief
For all the reasons set forth above, Defendant, PROGRESSIVE MARATHON
INSURANCE COMPANY, respectfully requests that the Court grant summary disposition in
favor of Defendant on all claims asserted by entry of a ﬁnal_ order dismissing this matter with
prejudice.
Respectfully submitted,
GARAN LUCOW MILLER, P.C.
By:
DANIEL S. SAYLOR (P37942)
MICHAEL J. DePOLO (P35733)
Attorneys for Defendant Progressive
1155 Brewery Park Boulevard, Ste. 200

Detroit, Michigan 48207-2641
September 3, 2015 (313) 446-5520 1235869.1
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EXHIBIT 8

Defendant Progressive’s Response in
Opposition to the Motions for Summary
Disposition of Plaimntiff Childers and the

Intervening Plaintiff MPCGA,
10/8/2015
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF GENESEE

SUSAN CHILDERS,
Conservator for JUSTIN S. CHILDERS, LIP,

Plaintiff, Case No. 13-101626-NF
and Hon. Richard B. Yuille
MICHIGAN PROPERTY & CASUALTY
GUARANTY ASSOCIATION,

Intervening Plaintiff,
v.

PROGRESSIVE MARATHON
INSURANCE COMPANY,

Defendant.

Richard F. Burns, Jr. (P26189) Ronald M. Sangster, Jr. (P39253) Michael J. DePolo (P35733)

Law Offices of Richard F. Law Offices of Ronald M. Daniel S. Saylor (P37942)
Burns Jr. P.C. Sangster PLLC Garan Lucow Miller, P.C.
Attorney for Plaintiff Childers Attorney for Int. Plaintiff MPCGA  Attorneys for Defendant PMIC
31780 Telegraph Rd., Ste. 130 901 Wilshire Drive, Ste. 230 8332 Office Park Drive
Bingham Farms, MI 48205 Troy, MI 48084 Grand Blanc, MI 48439

(248) 530-5540 (248) 269-7040 (810) 695-3700

DEFENDANT PROGRESSIVE’S RESPONSE IN OPPOSITION
TO THE MOTIONS FOR SUMMARY DISPOSITION OF
PLAINTIFF CHILDERS AND THE INTERVENING PLAINTIFF MPCGA

NOW COMES Defendant, Progressive Marathon Insurance Company (“Progressive”),
through its undersigned counsel, and hereby responds to the motions for summary disposition
concurrently submitted by Plaintiff, Susan Childers, conservator for Justin S. Childers, LIP
(“Childers”), and Intervening Plaintiff, Michigan Property & Casualty Guaranty Association
(“MPCGA”™). For the reasons detailed herein, Progressive submits that the motions should be

denied and, instead, pursuant to MCR 2.116(I)(2), and for the reasons detailed in its own motion

\

/0/3/[ S
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for summary disposition previously filed, summary disposition should be granted in favor of
Defendant and the case dismissed.

Introduction

Both Plaintiff Childers and Intervening Plaintiff MPCGA seek to impose liability on
Defendant Progressive for Childers’ no-fault insurance benefits. Progressive has already shown,
and will show further here, that no legal basis for such liability exists.

On the fundamental question of coverage, Childers has no viable basis for claiming
benefits under the Progressive policy principally because the “contractual insured” theory on
which both plaintiffs rely simply does not fit the facts. The theory is that Progressive was
“the insurer” of Shaina Groulx, within the meaning of §3114(4) of the No-Fault Act,
MCL 500.3114(4), which would give Childers a claim for benefits as an occupant of her
automobile—again, assuming Progressive was her “insurer.” The problem with this theory is that
the Progressive policy extended no coverage -- it assumed no risk of loss whatsoever -- with
respect to Shaina Groulx and her use of her own vehicle. This fact is irrefutable; and it means
Progressive cannot be regarded as her “insurer.” See, Stone v Auto-Owners Ins Co, 307 Mich
App 169, 178; 858 NW2d 765 (2014), citing Amerisure Ins Co v Coleman; 274 Mich App 432,
435; 733 NW2d 93 (2007); Dobbelaere v Auto-Owners Ins Co, 275 Mich App 527, 532; 740
NWw2d 503 (2007).

Progressive also has shown, quite apart from the “contractual insured” issue, that the
instant action is barred by the statute of limitations. Itis not a contractual defense (such as lack
of notice, or untimely proofs of loss forms), which would cause a forfeiture of coverage and

which potentially could be waived prior to suit. It is, rather, a statutory, affirmative defense to
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a lawsuit, which was timely asserted in the Affirmative Defenses Progressive raised in response
to both Childers’ Complaint and the MPCGA’s Intervening Complaint, and which, by definition,
comes into play only when litigation is commenced.

Finally, both Childers and the MPCGA assert in their motions what ultimately is a classic
“red herring” argument based on the waiver and estoppel principle known as the “mend the hold”
doctrine. As is detailed below, Progressive’s position is simply that its policy does not, and
never did, provide coverage for the injuries suffered by Justin Childers. Progressive’s denial
letter of October 29, 2013, states this directly, even though, to be sure, it also references an
exclusion provision that does not apply. Yet even if the letter had not asserted that “[a]ccording
to the terms of the Progressive policy ... COVERAGE DOES NOT EXIST for JUSTIN CHILDERS,”
or indeed, even if no denial letter had been sent at all, the so-called “mend the hold” theory
would be of no benefit to plaintiffs because under Michigan law (as with “most jurisdictions™)’
the doctrine does not be apply to make a contract of insurance “cover a loss it never covered by
its terms, to create a liability not created by the contract and never assumed by the defendant
under the terms of the policy.” Ruddock v Detroit Life Ins Co, 209 Mich 638, 654; 177 NW 242
(1920).

The parties ultimately do not dispute the case law stating that no waiver occurs under
“mend the hold” if the insurance policy, by its terms, does not cover the loss at issue. Plaintiffs’
“mend the hold” argument thus is truly a red herring since, either way, both plaintiffs agree (in
identical language) that the issue ultimately comes down to whether Childers’ injury is, in fact,

a loss covered under the terms of the Progressive policy and §3114(4) of the No-Fault Act. See,

! See, Lee v Evergreen Regency Co-op & Mgmt Systems, Inc, 151 Mich App 281, 285;
390 NW2d 183 (1986), quoting, 1 ALR3d 1139, 1144.

3
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Plaintiff Childers’ Motion for Summary Disposition, 918; Int. Plaintiff MPCGA’s Motion for
Summary Disposition, §13. And on this point, simply by consulting the relevant provisions in
the Progressive policy (shown below), it becomes clear that no viable claim against Progressive
on behalf of Childers ever existed.

Argument I -- Progressive’s Policy Does Not Cover Justin Childers’ Injury

Under the Insuring Agreement for the “Personal Protection Insurance Coverage (PIP)”
section of'its policy Progressive promises to pay benefits required under the Michigan No-Fault

Law “for accidental bodily injury to an eligible injured person ...” (Michigan Auto Policy, Part

INd 8%:TT:¥ €207/0T/L DSIN £ AIATADTY

II - Personal Protection Insurance and Property Protection Insurance Coverage, p. 7) (attached
to the “Stipulated Facts” submitted by the parties). The question of Justin Childers’ coverage
thus turns on whether or not he qualified as an eligible injured person under the policy.” He
did not, as the policy’s definition reveals. In full, it states as follows:

When used in this Part 11:

L R
2. “Eligible injured person” means:
a. you or any relative who sustains accidental bodily

injury in an accident involving a motor vehicle;

b. any other person who sustains accidental bodily
injury while occupying covered auto; and

c. any person who, while not occupying a motor
vehicle, sustains accidental bodily injury as a result
of an accident involving:

(1) a covered vehicle; or

2 Actually, since the promise to pay benefits to an “eligible injured person” is

expressly made “subject to the exceptions, exclusions and limitations specified herein”
(Progressive’s Michigan Auto Policy, Insuring Agreement, p. 7), even a person qualifying as an
“eligible injured person” might not be entitled to benefits, depending on whether or not an
exclusion applies. With regard to Justin Childers, however, no exclusion is needed. He did not
qualify as an “eligible injured person” in the first place.

4
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(i)  a motor vehicle owned by, or registered to
or operated by you, if the person injured in
the accident is not entitled to personal
protection insurance under any policy
described in Section 500.3114(1) of the
Michigan No-Fault Law, Chapter 31 of the
Michigan Insurance Code, as amended.

(Progressive’s Michigan Auto Policy, Part II -- “ADDITIONAL DEFINITIONS,” pp. 7-8).

Justin Childers was not an “Eligible Injured Person” under the Progressive policy.
Definition “a.” does not apply, since it only identifies you or a relative -- i.e., the named insured
(Matthew M. Groulx) or a relative of the named insured residing in the same household (see,
Progressive’s Michigan Auto Policy, p. 2 -- “GENERAL DEFINITIONS” Nos. 9 and 13).

Definition “b.” also does not apply, since, although Justin Childers qualifies as “any other
person,” he needs to have been occupying a covered auto, which refers to the automobile
actually listed on the Progressive policy. Childers was occupying an uninsured 1988 Oldsmobile
owned by Shaina Groulx, not the 2002 Buick Century owned and insured by Progressive’s
named insured, Matthew Groulx.

Definition “c.” also does not apply, since it applies only to a person injured “while not
occupying a motor vehicle.” Since Childers was occupying a motor vehicle, this last definition
of “eligible injured person” likewise does not apply to him.

In short, the PIP section of Progressive’s insurance policy promises to pay benefits
(subject to any applicable exclusions) to anyone qualifying as an “eligible injured person.”

According to the basis terms of the policy issued to Matthew Groulx, however, coverage did not,

and does not, exist for Justin Childers.
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Argument II -- Progressive Has Not Waived Non-Coverage by “Mend the Hold”

When Progressive received notice from counsel for Justin Childers that a claim was being
made for benefits on the policy Progressive issued to Matthew Groulx, it responded that,
according to the terms of the policy (including its Exclusions and §3114 of the No-Fault Act),
coverage does not exist for Justin Childers (Progressive letter of October 29, 2013). The letter
also included a quotation of an exclusion that, in addition to being a slightly modified version
of one actually contained in the Matthew Groulx policy, did not by its terms apply to the
circumstances of Mr. Childers’ accident. In fact, there was no need to mention any exclusion
at all, since Childers did not qualify as an “eligible injured person” in the first place.

Yet, in what can only be described as an eager attempt at lawyerly gamesmanship, both
Plaintiff and the Intervening Plaintiff seek to take technical advantage of the mistake in the
Progressive letter with the assertion of the “mend the hold” doctrine. The attempt fails, however,
for at least two reasons.

First, even though the letter included an inapplicable exclusion, it also directly stated that
Childers did not have coverage “[a]ccording to the terms of the Progressive policy,” and that he
did not have coverage according to “the Michigan No-Fault Act MCL 500.3114[.]” Progressive
has shown that, in fact, Childers did not have coverage under the terms of the policy, without
regard to whether any exclusions otherwise would have applied. Further, as all have agreed, the
coverage issue in the case comes down to the “contractual insured” question of whether
Progressive must be deemed “the insurer” of Shaina Groulx (owner and operator of the car

occupied by Childers) so that Childers could claim benefits under MCL 500.3114(4).
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Progressive’s letter directly states that coverage does not exist for Justin Childers under §3114.
In short, the factual predicate for plaintiffs even to raise a “mend the hold” argument is absent.

As indicated above, however, the entire “mend the hold” argument becomes a genuine
red herring, since all agree that it applies only to prevent an insurer from relying on an insured’s
forfeiture based on contractual defenses in claims where otherwise there would be coverage
under the policy. The doctrine is “bottomed on the doctrine of estoppel,” under which the
insured would be misled to its detriment by the content of the insurer’s denial letter; it presumes
that the insured would be prejudiced by the insurer’s failure to inform it of a policy defense that
later is raised in the resulting litigation. See, South Macomb Disposal Authority v American Ins
Co, 225 Mich App 635, 696-696; 572 NW2d 686 (1997), citing, Ruddock v Detroit Life Ins Co,
209 Mich 638; 177 NW 242 (1920), and Lee v Evergreen Regency Co-op & Mgmt Systems, Inc,
151 Mich App 281; 390 NW2d 183 (1986).

In other words, the doctrine can apply where a claimant would have coverage under the
policy, but has failed to meet a pre-condition or claim requirement. In that event, if the insurer
denies on a different ground and thus implies that the claimant’s technical failure is not being
asserted as a forfeiture, a waiver of the defense might occur. But where coverage under the
policy is itself the ultimate issue, “mend the hold” does not apply. “[T]he doctrine may not be
used to broaden policy coverage to protect an insured against risks not included in the policy or
expressly excluded from the policy.” South Macomb Disposal Authority, 225 Mich App at 695.
As the Supreme Court well explained:

The cases where the doctrine of waiver, or estoppel, has
been applied have largely been cases where the insurance

companies have relied on a forfeiture of the contract, upon
breaches of warranties and conditions to work such forfeitures; and
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in many such cases this court and other courts of last resort have
held that if the companies have led the other party, to prejudice, to
his expense, to understand that such forfeitures, such breached
warranties and conditions, would not be insisted upon, then the
companies would be estopped from asserting such defenses. But
here the defendant makes no claim of forfeiture of the
contract; on the contrary, it is insisting upon the contact itself,
and insisting that by its terms it did not insure the deceased when
engaged in military services in time of war. To apply the
doctrine of estoppel and waiver here would make this contract
of insurance cover a loss it never covered by its terms, to create
a liability not created by the contract and never assumed by the
defendant under the terms of the policy. In other words, by
invoking the doctrine of estoppel and waiver it is sought to bring
into existence a contract not made by the parties, to create a
liability contrary to the express provisions of the contract the
parties did make.

Ruddock, 209 Mich at 653-654 (emphasis added). Accord, Lee, 151 Mich App at 285-288
(insurer denied coverage based on lack of timely notice under the contract, then later sought to
defend on grounds that the policy specifically excluded coverage; the trial court disallowed the
later defense, but was reversed by the Court of Appeals since the waiver/estoppel doctrine does
not apply to bar a no-coverage defense).

Plaintiff Childers directly acknowledges that the issue of coverage itself (or lack thereof)
is not waived by “mend the whole,” but simply maintains that Childers’ loss was covered under
the Progressive policy (Plaintiff’s Motion for Summary Disposition, LEGAL ARGUMENT 1V,
pp. 15-18). Intervening Plaintiff MPCGA does not directly acknowledge the limited scope of
the “mend the hold” doctrine (MPCGA’s Motion for Summary Disposition, pp. Argument III,
pp. 9-1 1), but ultimately argues that the case comes down to its “contractual insured” argument

that Progressive was “the insurer” of Shaina Groulx under §3114 of the No-Fault Act and thus
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responsible for injuries suffered by an occupant of her vehicle (MPCGA’s Motion for Summary
Disposition, 13, and Argument IV, pp. 11-15).

The “mend the hold” argument should thus be regarded as a moot point. Progressive
maintains that its letter of October 29, 2013, does not even provide the factual predicate for
asserting the argument; but irrespective of the content of the letter, the issue in the case is
whether or not coverage under the Matthew Groulx policy extended to Childers’ injuries in the
first place. This is a pure question of coverage, to which the waiver and estoppel rule known as
“mend the hold” does not apply. Plaintiffs’ pursuit of relief under this theory is without merit.

Argument III - Progressive Was Not “the Insurer” of Shaina Groulx

At the heart of the case is Plaintiff’s and Intervening Plaintiff’s contention that, under
§3114(4) of the No-Fault Act, Childers is permitted to claim benefits from “the insurer” of
Shaina Groulx, the owner/operator of the motor vehicle in which he was an occupant when he
was injured. Progressive has addressed this contention and shown that, despite Shaina’s status
as Matthew Groulx’s resident relative,” Progressive was not her “insurer” under the
circumstances in this case. The fact that a resident relative might under certain circumstances
be able to claim benefits from another policy issued in the household, §3114(1), does not render
the issuer of that policy “the insurer” of that person. See, Progressive’s Motion for Summary
Disposition, Argument I, pp. 6-13; Dobbelaere v Auto-Owners Ins Co, 275 Mich App at 532;

Stone, 307 Mich App at 177-178.

3 Such status would potentially allow her, under different circumstances, to claim

benefits from his policy. For instance, if she were injured as a passenger in Matthew’s car, or even
if she were a pedestrian and was struck by another car, she would qualify under MCL 500.3114(1)
and MCL 500.3115(1) for benefits under her brother’s policy.

9
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In their cross-motions, Plaintiff and Intervening Plaintiff nevertheless assert that
Progressive was Shaina Groulx’s insurer because, under the terms of the policy, she would
qualify as an “eligible injured person.” What both plaintiffs fail to recognize or acknowledge,
however, is that qualifying as an “eligible injured person” under the PIP section of the policy
(Michigan Auto Policy, pp. 7-8) is not the end of the inquiry to determine whether a person is
entitled to recover PIP benefits. The pertinent question, in other words, is not whether Shaina
Groulx was an “eligible injured person,” but whether Progressive is an insurer who agreed, by
contract, to assume the risk of Shaina’s loss and to compensate her for that loss. Coleman, 274
Mich App at 435 (for purposes of §3114(4) of the No-Fault Act, an “insurer” is “‘[o]ne who
agrees, by contract, to assume the risk of another’s loss and to compensate for that loss.””).

In this case Progressive extended no coverage whatsoever to Shaina Groulx; it did not,
by contract, agree to assume any risk of loss on the part of Shaina and it did not agree to
compensate her for any such loss. This is true both with respect to any injuries she sustained in
the subject accident, and with respect to any liability she might have incurred for negligently
causing Justin Childers’ injuries.

With regard to her own injuries, Shaina never had a valid claim under the Progressive
policy (even if she was an “eligible injured person” under the policy definition) because her
injuries were sustained while operating her own car, which was not listed as a covered vehicle
on the Progressive policy. This factalone removed Shaina from protection under the Progressive
policy, regardless of whether she had maintained her own insurance. (See, Progressive’s
Michigan Auto Policy, PIP “EXCLUSIONS” Nos. 11 and 12.) Yet the fact that Shaina was

operating her own vehicle without any insurance disqualified her altogether from entitlement to

10
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recover PIP benefits -- under the express terms of the Progressive policy (id., PIP “EXCLUSIONS”
No. 8) and the No-Fault Actitself, MCL 500.3113(b). (See, Progressive’s Motion for Summary
Disposition, pp. 12-13.)

Even under the “Part I -- Liability to Others” section of the policy, while not at issue in
this case, any claim for protection from Progressive would be denied Shaina Groulx, again,
because she was operating a vehicle she owned but had not insured on the Progressive policy.
Progressive’s Michigan Auto Policy, Part I -- Exclusions, No. 14, provides that liability coverage
does not apply to any person for “14. bodily injury ... arising out of the ... use of any vehicle
owned by a relative [i.e., Shaina] ... other than a covered vehicle for which this coverage has
been purchased.” In other words, unless the vehicle is listed for insurance coverage on the
policy, and premiums paid for such coverage, a resident relative of the named insured will not
have liability insurance protection for any injury caused by the relative’s use of her own car.

In short, despite her potential status as an “eligible injured person” under the definition
in the Progressive policy, Progressive in fact assumed no risk of loss on the part of Shaina
Groulx in this matter. Progressive was not, and cannot be regarded as, her “insurer” for purposes
of applying §3114(4) of the No-Fault Act. Childers himself was not an “eligible injured person”
under the Progressive policy, and he likewise has no claim under the “contractual insured”
argument based on §3114(4). Plaintiffs’ arguments are without merit, and their motions for
summary disposition must be denied.

Relief

For all the reasons previously stated in Defendant PROGRESSIVE’s motion for summary

disposition, and for all the additional reasons stated here, Defendant respectfully requests that

11
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the Court deny Plaintiff’s and Intervening Plaintiff’s motions for summary disposition, and grant
summary disposition in favor of Defendant on all claims asserted by entry of a final order
dismissing this matter with prejudice.

Respectfully submitted,

GARAN LUCOW MILLER, P.C.

By:
DANIEL S. SAYLOR (P37942)
MICHAEL J. DePOLO (P35733)
Attorneys for Defendant Progressive
1155 Brewery Park Boulevard, Ste. 200
Detroit, Michigan 48207-2641

October 8, 2015 (313) 446-5520 1241151.1

12
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EXHIBIT 9

Defendant Progressive’s Reply
to the Responses of Childers and the
MPCGA to Defendant’s Motion for
Summary Disposition,
10/28/2015
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DEFENDANT PROGRESSIVE’S REPLY
+ TO THE RESPONSES OF CHILDERS AND THE MPCGA
TO DEFENDANT’S MOTION FOR SUMMARY DISPOSITION

NOW COMES Defendant, Progressive Marathon Insurance Company, and hereby
replies to the principal points asserted by Childers and the MPCGA in their response briefs as
follows:

I. Progressive Was Not the Insurer of Shaina Groulx

The determination of whether Progressive must be deemed “the insurer” of Shaina
Groulx for purposes of applying MCL 500.3114(4) to the circumstances of this case is
governed by the two published Court of Appeals cases most directly on point -- Amerisure Ins
Co v Coleman;, 274 Mich App 432 (2007), and Dobbelaere v Auto-Owners Ins Co, 275 Mich
App 527 (2007). Both plaintiffs now rely on an unpublished opinion, Sours v Titan Ins Co,
unpublished COA opinion (No. 301328, December 27, 2011), for the proposition that
Progressive should be regarded as Shaina Groulx’s insurer.

The conclusion reached in Sours, however, directly conflicts with the binding authority
of Coleman and Dobbelaere, as the following will show. An unpublished Court of Appeals
opinion has no precedential force under the rule of stare decisis, MCR 7.215(C)(1), thus the
Court would be free to reject Sours even if it were not in conflict with binding precedent. On
the other hand, published opinions of the Court of Appeals -- particularly those issued after
1990, not only are precedential under the rule of stare decisis but are binding.
MCR 7.215(C)(2) and (J)(1).

In .Sours, whose facts admittedly are equivalent to those in the case at bar, Westfield

Insurance Company had issued a no-fault auto insurance policy to Daniel Vond. His daughter

1
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was driving her own car, which was not insured by Westfield and, in fact, was uninsured
altogether, when an accident occurred in which a passenger, Sours, was injured. The Court
of Appeals regarded Westfield’s potential coverage of the daughter, as a resident relative of
its policyholder, as sufficient to render Westfield her “insurer” for purposes of extending PIP
coverage to Sours under §3114(4). The Court regarded applicable exclusions with respect to
the daughter as insignificant, and instead concluded that the facts in Amerisure Ins Co v
Coleman, supra, “are very similar” to those presented in Sours and that it dictated the holding
against Westfield.

In fact, Coleman directly dictates the opposite holding as was reached in Sours,
Contrary to the analysis asserted both in Sours and by the plaintiffs in the case at bar, the
inquiry is not simply to see whether a resident relative is listed as an “insured” [or an “eligible
injured person”] under the terms of the policy.! Rather, according to Coleman, the test is more
substantive:

The term “insurer” is not defined in the no-fault act. Black’s Law
Dictionary (7th ed.) defines “insuret” as “[o]ne who agrees, by
contract, to assume the risk of another’s loss and to
compensate for that loss.” Accordingly, we must determine
whether, under the terms of the Titan insurance policy, Titan
was the insurer of Bernard, who was the operator of the vehicle
at the time of the accident.

Coleman, 274 Mich App at 435-436 (emphasis added). By examining “the terms of the

[Progressive] policy” in this case -- which necessarily includes the terms of coverage and the

: The test is not that superficial. It can be said with 100% certainty that the resident
relative in Dobbelaere also was listed in the no-fault policy as an “insured” (or “eligible injured
person” or some equivalent), since Michigan law requires no-fault coverage potentially to extend
to resident relatives, MCL 500.3114(1); yet Dobbelaere -- a published Court of Appeals opinion --
held that this potential resident-relative coverage does nof render an insurance company “the insurer”
of the resident relative for purposes of §3114(4).

2
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exceptions and exclusions? -- it is clear that Progressive was not an “insurer” of Shaina Groulx
in this case, as it assumed no risk of loss on the part of Ms. Groulx and would not compensate
her for any loss -- whether for her own injuries (PIP) or her liability for someone else’s
injuries.

Had Shaina Groulx insured her own car as she was required to under the law,
MCL 500.3101(1), that insurer would have been “the insurer of the owner [and] operator” of
the vehicle occupied by Childers, and he would look to that insurer for his benefits under
§3114(4). But where Ms. Groulx did not maintain any such insurance, there is no rational
basis for concluding that Progressive was her insurer when it neither insured her car nor

3 66

Ms. Groulx herself with respect her use of that car, This was not a “risk” “assume[d]” by
Progressive.

The exact opposite was true in Coleman, which is why the Sours court clearly erred in
regarding the facts in Coleman as equivalent. The husband in Coleman (Bernard) was the
operator of the uninsured car occupied by the injured claimant. Bernard’s wife was a named
insured on a policy issued by Titan. Even though Bernard was not expressly listed as a named

insured on the policy, Titan was properly regarded as Bernard’s “insurer” at the time of the

accident because he was insured to recover PIP benefits. The vehicle he was operating, while

uninsured, was not owned by him; he was not disqualified from entitlement to coverage.

Manifestly, Titan had assumed a risk of loss with respect to Bernard’s operation of the vehicle.

2 An insurance policy “is an agreement between the parties in which a court will

determine what the agreement was and effectuate the intent of the parties. [] Accordingly, the court
must look at the contract as a whole and give meaning to all terms.” Auto-Owners Ins Co v
Churchman, 440 Mich 560, 566 (1992).
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In the case at bar, however, Shaina Groulx had no coverage with Progressive at the time
of the accident. Progressive, therefore, was not her “insurer.”

The Court should reject the non-precedential and likewise unpersuasive opinion issued
in Sours, and instead apply the analysis dictated by the binding cases of Coleman and
Dobbelaere, as fully detailed in Progressive’s briefs.

II. Independent of the Coverage Issue, this Action is Time-Barred

Under MCL 500.3145(1), subject to two listed exceptions that do not apply, an action
against a no-fault insurer for recovery of PIP benefits cannot be commenced more than 1 year
after the accident. Childers filed the instant lawsuit against Progressive well after the
applicable statute of limitations had run; and the MPCGA joined as intervening plaintiff even
later. Both plaintiffs contend that the Court should disregard the clear terms of the statute of
limitations, while offering no legal support for the proposition other than MCL 500.7911(3),
which merely assures that the MPCGA, which is not an insurer but an association, is “not
subject to the other chapters of this act [i.e., the insurance code].”

Plaintiffs’ latest suggestion that their position is supported by Felsner v McDonald
Rent-A-Car, 173 Mich App 518 (1989), is without merit. Plaintiffs must acknowledge,
preliminarily, that Felsner does not even address how the no-fault act’s provisions are relevant
to claims assumed by the MPCGA, let-alone the impact of §3145(1) in particular. Felsner
merely held that the MPCGA can enjoy the “benefits” accorded insurance companies by the
insurance code (in that case, MCL 500.3030-the right not to be sued directly by a tort
plaintiff). The plaintiffhad opposed that view, asserting §7911(3) (the MPCGA is “not subject

to the other chapters of this act”), and the court rejected it as inapplicable, Itsaid §7011(3) was
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intended only to relieve the Association from complying with burdens imposed on insurance
companies by the insurance code. 173 Mich App at 522-523. Thus a fatal defect in the
MPCGA’s and Childers’ argument here is that MCL 500.3145(1), by its terms, imposes no
burden on insurance companies at all, Accordingly, even as construed in Felsner, §7011(3)
simply does not apply to the issue presented.

Ultimately, whether or not the insurance code burdens or imposes any obligations on
the MPCGA is not at issue. As Progressive has detailed, the MPCGA'’s rights of recovery
against another insurance company are expressly defined -- Ey its own statutes® -- as consisting
of those rights possessed by the injured claimant. Thereunder, the MPCGA has a credit only
“if damages or benefits are recoverable .., by the claimant.” MCL 500.7931(3) (emphasis
added). And here, since §3145(1) applies to bar Childers’ claim, benefits are simply not
recoverable,

The Court, therefore, is respectfully requested to grant summary disposition in favor of
Defendant on all claims asserted and enter a final order dismissing this matter with prejudice.

Respectfully submitted,

RAN LUCOW MILLER, P.C.

DANIEL S. SAYLOR (P37942)
MICHAEL J. DePOLO (P35733)
Attorneys for Defendant Progressive
1155 Brewery Park Boulevard, Ste. 200
Detroit, Michigan 48207-2641
(313) 446-5520

October 2 8, 2015 1242769.1

3 See, MCL.500.7931(3) and MCL 500.7935(2), quoted and discussed in Progressive’s
Motion for- Summary Disposition, pp. 15-16.
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EXHIBIT 10

Defendant Progressive’s Supplemental
Outline Brief in Support of Its Motion for
Summary Disposition,
11/16/2016
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF GENESEE
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SUSAN CHILDERS,
Conservator for JUSTIN S. CHILDERS, LIP,

Plaintiff, Case No. 13-101626-NF
and Hon. Richard B. Yuille
MICHIGAN PROPERTY & CASUALTY
GUARANTY ASSOCIATION,

Intervening Plaintiff,

. A TRUE COPY
PROGRESSIVE MARATHON Genesee Gounty Clerk
INSURANCE COMPANY,

Defendant.

DEFENDANT PROGRESSIVE’S SUPPLEMENTAL OUTLINE BRIEF
IN SUPPORT OF ITS MOTION FOR SUMMARY DISPOSITION

The Court requested that each party provide a supplemental outline of argument points
and principal authorities relied upon to assist the Court in its preparation of an opinion in this
matter. Pursuantto the Court’s request, Defendant, Progressive Marathon Insurance Company,
submits the following in support of its contention that summary disposition should be granted
in favor of Progressive.

GARAN LUCOW MILLER, P.C.
DANIEL S. SAYLOR (P37942)
MICHAEL J. DePOLO (P35733)
Attorneys for Defendant Progressive
1155 Brewery Park Boulevard, Ste. 200

Detroit, Michigan 48207-2641
(313) 446-5520
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L IS CHILDERS ENTITLED TO CLAIM NO-FAULT BENEFITS FROM PROGRESSIVE?

NO - because he is not a Progressive policyholder, he is not a resident relative of a
Progressive policy holder,! and, fatal to plaintiffs’ claim, §3114(4)* does not apply.

A. Progressive is the insurer of Matthew Groulx (Stipulated Fact No. 11).

® [f Childers was injured while occupying a car owned by Matthew Groulx, he could claim
benefits under §3114(4)(a) from Progressive, the insurer of the owner of the car.

& If Childers was injured in a car being operated by Matthew Groulx, he could claim
benefits under §3114(4)(b) from Progressive, the insurer of the operator of the car.

But Childers was not occupying a car owned or being operated by Progressive’s insured,
Matthew Groulx. (He was occupying a car owned and operated by Shaina Groulx.)

B. Was Progressive also “the insurer of” Shaina Groulx?

NO - because she was not covered by Progressive in any way—it had assumed no risk of
loss—in connection with the subject accident or her use of her own uninsured car.

The controlling authorities are Amerisure Ins Co v Coleman; 274 Mich App 432 (2007),
and Dobbelaere v Auto-Owners Ins Co, 275 Mich App 527 (2007). The governing test is set
by Coleman and limited by Dobbelaere.

7 [14

1. Under Coleman, an insurance company is one’s “insurer” under circumstances in
which, by its contract, it assumes the risk of the person’s loss and of compensating
them for the loss. 274 Mich App at 435.

(In Coleman, “Bernard” was not Titan’s named insured, but as the spouse of Titan’s
policyholder he was covered while driving his mother-in-law’s uninsured car. He
could, and for all we know did, receive no-fault benefits from Titan for his injuries in
the accident.)

But just as “Bernard” was the spouse of Titan’s policyholder and thus had coverage for his
accident, such that Titan, therefore, was his “insurer,” should not Progressive, likewise, be
regarded as Shaina Groulx’s “insurer” where Shaina Groulx was a resident relative of
Progressive’s policyholder (Matthew Groulx)?

NO - Dobbelaere directly rejects this broad reading of Coleman:

2. “[T]he fact that an individual might derivatively claim PIP benefits through a
named insured under MCL 500.3114(1) does not render the policy issuer the ‘insurer’
of that individual for purposes of MCL 500.3114(4).” Dobbelaere, 275 Mich App at
532 (emphasis added),

3. The fact that Shaina Groulx, as a resident relative of Matthew Groulx, might be
able to claim benefits or seek coverage from Progressive in other circumstances does
not render Progressive her “insurer”. While driving Matthew’s car, she would have
the protection of Progressive’s BI liability coverage - Progressive would bear risk. If

! Childers was a resident relative of an American Fellowship policyholder, which is why his

no-fault benefits were properly paid by American Fellowsbip and now are properly paid by the MPCGA,
which assumed responsibility fot the insolvent insurer’s covered claims under MCL 500.7925.

2 “... a person suffering accidental bodily injury arising from a motor vehicle accident while
an occupant of a motor vehicle shall claim [PIP] benefits from insurers in the following order or priority:
(a) The insurer of the owner or registrant of the vehicle occupied. (b) The insurer of the operator of the
vehicle occupied.” MCL 500.3114(4) (eraphasis added).
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she were injured as a pedestrian, or as a passenger in another vehicle, she could claim
no-fault benefits from Progressive - Progressive would bear risk.

But under the circumstance of this case, in which she was driving her own
(uninsured) car, Shaina Groulx had no coverage whatsoever under the Progressive
policy—Progressive assumed no visk with respect to Shaina Groulx (the operative test -
Coleman, 274 Mich App at 435). Thus Progressive was not her “insurer”.

C. Sours (an unpublished opigion) is contrary to the Coleman test and must be rejected.

Plaintiffs rely on Sours v Titan Ins Co, unpublished opinion (No. 301328, 12/27/11),
which erroneously equates its facts with Coleman. In Coleman, “Bernard” qualified
for coverage under his wife’s Titan policy, so Titan was regarded as his “insurer.” But
in Sours (as is the case with Shaina Groulx) the operator of the car would not qualify
for coverage under the circumstances of the accident. Under the terms of the policy
contract, no risk of loss was assumed by the insurer, which is the governing test
(Coleman, supra). The court should reject Sours as a non-binding, and erroneous,
decision. See, Progressive’s Reply Brief, 10/28/15, pp. 1-4.

Progressive, therefore, does not qualify as “the insurer of” Shaina Groulx (she had no insurer in this

case).

Accordingly, §3114(4) does not apply; Childers has no claim against Progressive; and the

MPCGA remains responsible for providing all no-fault benefits owed to Childers.

1L

November 16, 2016

1307924.1

IS THE CLAIM AGAINST PROGRESSIVE BARRED BY §3145(1) IN ANY EVENT?

YES - because this is “[a]n action for recovery of [PIP] benefits” and it “may not be
commenced more than 1 year after the date of the accident...” MCL 500.3145(1).

A. Thete are only two exceptions to the rule (notice and prior payment and neither apply.

B. The statute of limitations clearly applies to Childers, and by the MPCGA’s own statutory
provisions, the MPCGA stands in the injured person’s shoes -~ its right of recovery is no
greater than the right possessed by that person.

® Reliance on MCL 500.7011(3) is misplaced -- this statute merely relieves the
MPCGA. from complying with burdens imposed on insurers by the insurance code. Felsner
v McDonald Rent-A-Car, 173 Mich App 518, 522-523 (1989). Byits terms, §3145(1) imposes
no burdens on insurers.

® Besides, the MPCGA’s rights of recovery against other entities (including insurers)
are expressly defined (by its own statutes) as consisting of those rights possessed by the injured
claimant. MCL 500.7931(3) (allowing the MPCGA to proceed “if damages or benefits are
recoverable ... by the claimant”; MCL 500.7935(2) (the MPCGA'’s rights are those deemed
to have been assigned by the injured claimant).

® Any vague claim of unfaimess by the MPCGA is more than offset by the inequity
it would impose on insurers like Progressive to be compelled to respond to potentially decades
old claims of which they never had notice. And Childers has no viable claim of unfaimess at
all, as his benefits will continue to be paid by the MPCGA, in substitution for the ultimately
responsible insurer that became insolvent.

S. SAYLOR(P37942) ()
Attorneys for Defendant Progressive
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