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TRI COUNTY ORTHOPEDICS, PC, and JACK D. 
LENNOX, D.O., 
 
 Defendants-Appellees. 
 

 

 
Before:  K. F. KELLY, P.J., and CAVANAGH and M. J. KELLY, JJ. 
 
PER CURIAM. 

 In this medical-malpractice action, plaintiff, Lawanna Smith, as the personal representative 
of the Estate of Jacqueline Harris (the decedent), appeals as of right the trial court’s opinion and 
order granting summary disposition in favor of defendant, Beaumont Health, on the basis of an 
allegedly insufficient affidavit of merit, which also resulted in dismissal of the claims against 
defendants, Jack D. Lennox, D.O. and Tri County Orthopedics, PC (TCO).  Beaumont cross-
appeals as of right from the same order.  Plaintiff also challenges the trial court’s order denying a 
motion for leave to amend her witness list.  We vacate the trial court’s orders (1) denying plaintiff’s 
motion for leave to file an amended witness list, and (2) granting summary disposition in favor of 
Beaumont, and remand for further proceedings consistent with this opinion. 

I.  BACKGROUND FACTS AND PROCEDURAL HISTORY 

 Dr. Lennox, a board-certified orthopedic surgeon, was an employee and owner of TCO.  
He was not an employee of Beaumont.  In 2014, the decedent sought care from Dr. Lennox at TCO 
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for pain in her knee.  Dr. Lennox performed a total knee arthroplasty (TKA), which was successful.  
He prescribed the decedent Coumadin, a prescription-strength anticoagulant, to prevent blood clots 
after the surgery.  The decedent recovered well from the surgery. 

 In 2019, the decedent began suffering from pain in her other knee.  She again sought 
treatment from Dr. Lennox at TCO.  He once again informed the decedent the best course of 
treatment was another TKA.  She agreed, and the surgery was performed by Dr. Lennox at 
Beaumont’s hospital in Farmington Hills, Michigan.  Instead of prescribing a prescription-strength 
anticoagulant like he did before, Dr. Lennox instructed the decedent to take aspirin instead.  About 
30 days after the surgery, the decedent suffered an acute pulmonary embolism and died. 

 Plaintiff sued Dr. Lennox, claiming his failure to prescribe Coumadin after the 2019 
surgery was medical malpractice that caused the decedent’s death from a blood clot.  Plaintiff 
asserted Beaumont and TCO were vicariously liable for Dr. Lennox’s negligence.  Attached to the 
complaint was an affidavit of merit (AOM) signed by B. Sonny Bal, M.D.  In it, Dr. Bal averred 
he was a board-certified orthopedic surgeon who had dedicated a majority of his professional time 
in the required field during the relevant time period.  Dr. Bal also asserted the standard of care 
required that Dr. Lennox prescribe a prescription-strength anticoagulant medication and he 
breached the standard of care by not doing so which caused the decedent’s death. 

 Litigation progressed through discovery, which was originally set to end in June 2022, 
before the date was extended in a signed, stipulated order to December 12, 2022.1  In a timely-
filed witness list, plaintiff identified Dr. Bal as her only expert in orthopedic surgery.  Eventually, 
defendants began having issues with scheduling a deposition for Dr. Bal.  When he backed out of 
a deposition in August 2022, defendants moved the trial court to compel his deposition.  In 
response, plaintiff informed defendants that Dr. Bal had unexpectedly cut off communication with 
plaintiff, which was why his deposition could not be rescheduled.  Plaintiff had already begun the 
process of finding a new expert in orthopedic surgery, John H. Hall, M.D.  On September 16, 2022, 
without seeking leave of the trial court to do so, plaintiff filed an amended witness list that removed 
Dr. Bal and added Dr. Hall. 

 The trial court struck the amended witness list because of the procedural error.  Plaintiff 
then moved for leave to file the amended witness list, which would provide plaintiff with a new 
expert in orthopedic surgery.  The trial court denied the motion, citing the age of the litigation and 
the prejudice to defendants.  Plaintiff then moved the trial court to voluntarily dismiss the case 
without prejudice, which would allow plaintiff to refile with a new expert witness.  The trial court 
denied the motion, once again citing prejudice to defendants, who had spent time and money 
preparing for the present case. 

 While these issues with Dr. Bal continued to arise, defendants discovered Dr. Bal had 
previously testified that he retired from the practice of medicine in November 2017.  Defendants 
contended plaintiff was engaged in gamesmanship by trying to shield the truth about Dr. Bal’s 
 
                                                 
1 During this time period, Beaumont moved for summary disposition under MCR 2.116(C)(10), 
arguing there was no genuine issue of material fact that it could not be held vicariously liable for 
the alleged negligence of Dr. Lennox.  The trial court never decided the motion. 
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qualifications to be an expert witness.  Defendants then moved for summary disposition under 
MCR 2.116(C)(8) and (C)(10) on the ground that Dr. Bal had not been qualified to prepare and 
submit the AOM with plaintiff’s complaint.  Plaintiff asserted that the challenge did not warrant 
summary disposition because, with respect to the AOM, the only relevant fact was whether 
plaintiff’s attorney reasonably believed Dr. Bal had been qualified at the time the lawsuit was filed.  
Plaintiff insisted it was reasonable for an attorney to believe an affidavit signed by a doctor under 
oath.  Defendants argued that plaintiff’s attorney’s alleged belief was not reasonable because a 
simple search of the Internet or review of Dr. Bal’s curriculum vitae showed he was retired during 
the relevant time period. 

 The trial court granted defendants’ motions for summary disposition under MCR 
2.116(C)(10).  The trial court determined that Dr. Bal had not been qualified to prepare the AOM 
because of his retirement from the practice and teaching of medicine.  Further, while the trial court 
determined it was reasonable for plaintiff’s attorney to believe Dr. Bal’s averments about his 
qualifications, it concluded the reasonableness of the belief expired after more than a year of 
litigation.  The trial court stated plaintiff’s attorney should have determined Dr. Bal was not 
qualified in a timely manner and cured the error.  The trial court commented that discovery had 
been closed since June 2022, seemingly ignoring the order that extended discovery.  In any event, 
the trial court concluded that summary disposition was warranted because the AOM attached to 
plaintiff’s complaint was insufficient.  The trial court also decided the ruling required a dismissal 
of the complaint with prejudice. 

 Plaintiff moved the trial court to reconsider its decision, asserting it had misapplied relevant 
law regarding AOMs and the correct remedies when errors with them arose.  The trial court denied 
the motion.  This appeal and cross-appeal followed. 

II.  AMENDED WITNESS LIST 

 Plaintiff argues that the trial court abused its discretion by denying the motion to amend 
the witness list without first considering the factors in Dean v Tucker, 182 Mich App 27; 451 
NW2d 571 (1990).2  We agree. 

A.  STANDARD OF REVIEW 

 A trial court’s decision regarding whether to allow a party to amend a witness list is 
reviewed for an abuse of discretion.  Tisbury v Armstrong, 194 Mich App 19, 20; 486 NW2d 51 
(1991).  “A trial court abuses its discretion when its decision falls outside the range of reasonable 
and principled outcomes.”  Danhoff v Fahim, ___ Mich ___, ___; ___ NW3d ___ (2024) (Docket 
No. 163120); slip op at 11.  “A trial court necessarily abuses its discretion when it makes an error 
of law.”  Id. (quotation marks and citation omitted). 

 
                                                 
2 Although Dean “is not strictly binding pursuant to MCR 7.215(J)(1) because it was issued before 
November 1, 1990, as a published opinion, it nevertheless ‘has precedential effect under the rule 
of stare decisis’ pursuant to MCR 7.215(C)(2).”  Legacy Custom Builders, Inc v Rogers, 345 Mich 
App 514, 525 n 1; 8 NW3d 207 (2023). 
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B.  LAW AND ANALYSIS 

 The trial court abused its discretion when it denied plaintiff’s motion for leave to file an 
amended witness list because it resulted in an effective dismissal of the case and the trial court did 
not consider the Dean factors. 

 “Witness lists are an element of discovery,” and “[t]he ultimate objective of pretrial 
discovery is to make available to all parties, in advance of trial, all relevant facts which might be 
admitted into evidence at trial.”  Grubor Enterprises, Inc v Kortidis, 201 Mich App 625, 628; 506 
NW2d 614 (1993).  “The purpose of witness lists is to avoid ‘trial by surprise.’ ”  Id., quoting Stepp 
v Dep’t of Natural Resources, 157 Mich App 774, 778; 404 NW2d 665 (1987).  “MCR 2.401(I)(1) 
provides that all parties must file and serve witness lists within the time allotted by the trial court.”  
Duray Dev, LLC v Perrin, 288 Mich App 143, 162; 792 NW2d 749 (2010).  “ ‘The court may 
order that any witness not listed in accordance with this rule will be prohibited from testifying at 
trial except upon good cause shown.’ ”  Cox v Hartman, 322 Mich App 292, 315; 911 NW2d 219 
(2017), quoting MCR 2.401(I)(2). 

 It is undisputed in this case that the trial court ordered the parties to file their witness lists, 
including proposed expert witnesses, by May 6, 2022.  Plaintiff filed a timely witness list on April 
25, 2022, naming Dr. Bal as the only expert in orthopedic surgery.  Plaintiff attempted to amend 
the list without leave of the trial court to exchange out Dr. Bal for Dr. Hall in October 2022.  The 
trial court struck the amended witness list because plaintiff had not moved for leave to file it.3  
Plaintiff then sought such leave, which the trial court denied. 

 Because plaintiff’s motion for leave to amend the witness list to add Dr. Hall as an expert 
in orthopedic surgery was filed after the deadline set by the trial court, “[i]t was [] plaintiff’s burden 
to demonstrate good cause for the late addition of a new expert witness.”  Cox, 322 Mich App at 
315.  “The denial of a late motion to add a witness ‘is proper where the movant fails to provide an 
adequate explanation and show that diligent efforts were made to secure the presence of the 
witness.’ ”  Id., quoting Tisbury, 194 Mich App at 20.  “A court should consider whether prejudice 
would result from granting a motion to add an expert witness.”  Cox, 322 Mich App at 315. 

 While a showing of good cause is the typical standard when deciding a motion to amend a 
witness list to add an expert after the deadline, this Court has established a more rigorous analysis 
when the denial of such would effectively result in a dismissal.  The parties disagree regarding 
whether the trial court’s decision required the more rigorous analysis.  “Disallowing a party to call 
witnesses can be a severe punishment, equivalent to a dismissal.”  Duray Dev, 288 Mich App at 
164.  “But that proposition does not mean that disallowing witnesses is always tantamount to a 
 
                                                 
3 In part, plaintiff contends the trial court abused its discretion because it promised to grant the 
motion for leave to amend the witness list during the October 12, 2022 hearing regarding the 
motion to strike plaintiff’s amended witness list.  But the trial court never made such a promise.  
The court only indicated at the hearing that such a motion must be filed for the trial court to 
consider it.  And the trial court’s written order entered after the hearing states “that plaintiff may 
file a motion to amend their witness list to be heard on a later date and time.”  Thus, the court 
indicated it would consider such a motion, if filed.  The court did not promise to grant it. 
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dismissal.  Nor does it mean that a trial court cannot impose such a sanction even if it is equivalent 
to a dismissal.”  Id. 

 “A plaintiff in a medical malpractice action bears the burden of establishing (1) the 
applicable standard of care, (2) breach of that standard of care by the defendant, (3) injury, and (4) 
proximate causation between the alleged breach and the injury.”  Danhoff, ___ Mich at ___; slip 
op at 11 (quotation marks and citations omitted).  Except for in circumstances undisputedly not 
present in this case, “[e]xpert testimony is required to establish the applicable standard of care and 
demonstrate a breach of that standard.”  Zehel v Nugent, 344 Mich App 490, 510; 1 NW3d 387 
(2022).  “Failure to prove any one of the [above] elements is fatal” to a medical-malpractice action.  
Id. (quotation marks and citation omitted). 

 In the present case, as noted, plaintiff originally listed Dr. Bal as an expert witness 
regarding orthopedic surgery.  Importantly, this was the same specialty as Dr. Lennox, which 
meant Dr. Bal would be able to testify regarding the standard of care Dr. Lennox should have used 
when treating the decedent and whether that standard was breached.  Establishing the applicable 
standard of care and whether it was breached are necessary elements of a medical-malpractice 
claim.  Danhoff, ___ Mich at ___; slip op at 11.  In his AOM, Dr. Bal explained that he believed 
the applicable standard of care required Dr. Lennox to prescribe the decedent a stronger 
anticoagulant medication than aspirin.  Further, Dr. Bal opined that the failure to do so violated 
the standard of care and resulted in the decedent’s death.  Plaintiff’s original witness list did not 
contain any other experts in orthopedic surgery. 

 When plaintiff moved for leave to amend the witness list, the explanation for the motion 
was that Dr. Bal had unexpectedly become uncommunicative while trying to schedule his 
deposition.  Plaintiff expressed that Dr. Bal’s refusal to participate in litigation required a new 
expert witness to be found.  Plaintiff had already found another expert, Dr. Hall, who was also 
board-certified in orthopedic surgery.  Therefore, plaintiff sought to exchange those two expert 
witnesses.  Defendants argued that the record did not support plaintiff’s contention that Dr. Bal 
became uncommunicative during the litigation.  Nevertheless, defendants agreed that Dr. Bal was 
not capable of testifying as an expert witness regarding the applicable standard of care for Dr. 
Lennox and whether he breached it.  Despite the parties’ disagreement regarding why Dr. Bal was 
no longer available to testify as an expert, they all agreed he was not available.  Because Dr. Bal 
undisputedly was unable to testify as an expert witness in this case, the denial of plaintiff’s motion 
to amend the witness list left plaintiff without an expert witness regarding standard of care and 
breach of it. 

 The trial court’s denial of the motion effectively was a dismissal.  See Duray Dev, 288 
Mich App at 164.  As just discussed, the trial court’s order made it so plaintiff did not have an 
expert witness regarding standard of care and breach.  Further, as the caselaw cited above 
establishes, plaintiff had to prove the standard of care and whether it was breached by using an 
expert witness in the same specialty as Dr. Lennox.  See Zehel, 344 Mich App at 510.  Because 
plaintiff no longer had an expert witness, plaintiff could not prove two necessary elements.  This 
was fatal to plaintiff’s claims in this case.  See id.  As a result, the trial court’s order disallowing 
plaintiff from exchanging Dr. Bal for Dr. Hall was an effective dismissal because plaintiff could 
not possibly prove the claims brought in the complaint.  See id.; Duray Dev, 288 Mich App at 164.  
Indeed, the effect of the order was clear when, just one month later, the trial court ordered the case 
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dismissed because Dr. Bal was not qualified to be an expert witness in the case, which meant he 
had not been qualified to provide the AOM. 

 As noted, when an order that precludes a witness from testifying would effectively result 
in a dismissal, the trial court must engage in more rigorous considerations before doing so.  See 
Dean, 182 Mich App at 32 (“Where the sanction is the barring of an expert witness resulting in 
the dismissal of the plaintiff’s action, the sanction should be exercised cautiously.”).  Trial courts 
have “the broad inherent power . . . to address misconduct and sanction the parties and lawyers 
who appear before the court.”  Tolas Oil & Gas Exploration Co v Bach Servs & Mfg, ___ Mich 
App ___, ___; ___ NW3d ___ (2023) (Docket No. 359090); slip op at 10-11.  While dismissal is 
a potential sanction, Michigan law favors the “disposition [of] litigation on the merits[.]”  Gueye 
v State Farm Mut Auto Ins Co, 343 Mich App 473, 489; 997 NW2d 307 (2022) (quotation marks 
and citation omitted; alterations in original).  “Dismissal is a drastic step that should be taken 
cautiously.”  Vicencio v Jaime Ramirez, MD, PC, 211 Mich App 501, 506; 536 NW2d 280 (1995).  
“Before imposing such a sanction, the trial court is required to carefully evaluate all available 
options on the record and conclude that the sanction of dismissal is just and proper.”  Id.  When a 
trial court fails to consider other options on the record, it abuses its discretion.  Id. at 506-507. 

In addition to requiring the trial court to consider other viable options before effectively 
dismissing a case by barring the testimony of a necessary expert witness, Michigan caselaw 
requires the consideration of a number of factors, generally referred to as the Dean factors.  Dean, 
182 Mich App at 32.  This Court stated the factors in the following manner: 

 Among the factors that should be considered in determining the appropriate 
sanction are: (1) whether the violation was wilful or accidental, (2) the party’s 
history of refusing to comply with discovery requests (or refusal to disclose 
witnesses), (3) the prejudice to the defendant, (4) actual notice to the defendant of 
the witness and the length of time prior to trial that the defendant received such 
actual notice, (5) whether there exists a history of plaintiff engaging in deliberate 
delay, (6) the degree of compliance by the plaintiff with other provisions of the 
court’s order, (7) an attempt by the plaintiff to timely cure the defect, and (8) 
whether a lesser sanction would better serve the interests of justice.  This list should 
not be considered exhaustive.  [Id. at 32-33 (citations omitted).] 

 In the present case, the trial court denied plaintiff’s motion to file an amended witness list.  
Though the trial court did not speak about sanctions for plaintiff’s failure to timely file the 
corrected witness list, the sanction was plain from the decision.  That is, the trial court’s order 
barred plaintiff from changing the expert witness needed to prove standard of care and breach 
related to the alleged medical malpractice of Dr. Lennox.  As a matter of law, and as discussed 
above, this caused plaintiff’s claims to fail, effectively resulting in a dismissal.  The trial court did 
not hold a hearing regarding plaintiff’s motion to file an amended witness list.  In the trial court’s 
opinion and order denying the motion, it commented solely on whether granting the motion would 
be prejudicial to defendants: 

This matter was filed on April 9, 2021.  Witness lists in this matter were due by 
May 6, 2022, with discovery closing on June 7, 2022.  Trial in this matter is 
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currently set for February 7, 2023.  Allowing an amended witness list at this late 
stage is also highly prejudicial. 

The above quotation is the sum total of the trial court’s reasoning with respect to its denial 
of the motion for leave to amend the witness list.  While prejudice to the defense is one of the 
Dean factors, it is not the only one.  Moreover, as this Court has stated, the trial court must consider 
other potential sanctions on the record before entering an order that effectively amounts to a 
dismissal.  Vicencio, 211 Mich App at 506.  In the simplest terms, and as is evident from the above 
quotation, the trial court did not do that; and, as a result, abused its discretion as a matter of law.  
See id.  Additionally, even the trial court’s analysis of prejudice seems to be on the basis of a 
misunderstanding of the procedural status of the case.  Pertinently, the trial court stated discovery 
closed about five months before the order was entered.  However, the record shows the June 7, 
2022 discovery deadline was extended to December 12, 2022.  Thus, discovery was still open, 
which, at the very least, reduces any prejudice to the defense. 

In sum, by denying plaintiff’s motion for leave to file an amended witness list, the trial 
court effectively dismissed plaintiff’s case for a failure to timely file a final witness list.  Although 
the sanction is not named in the same order, the effect was preordained by the substance of the 
order.  Briefly, without an expert witness in orthopedic surgery, plaintiff’s case simply could not 
progress.  Because the trial court’s decision amounted to a dismissal, the trial court was required 
to consider the Dean factors, especially the possibility of sanctions other than an effective 
dismissal, such as a fine for the late amendment and the additional discovery needed to be 
undertaken by the defense.  The trial court’s failure to do so was an abuse of discretion, warranting 
reversal and a remand for further proceedings at which time the trial court can engage in the proper 
analysis with reference to the proper facts.  See Vicencio, 211 Mich App at 506.4 

III.  SUMMARY DISPOSITION 

 Plaintiff argues that the trial court erred when it granted Beaumont’s motion for summary 
disposition and dismissed the case.  We agree. 

 
                                                 
4 The parties urge us to consider whether, if the trial court had considered the Dean factors, it still 
would have chosen to deny the motion and leave plaintiff without an expert witness.  However, as 
an error-correcting court, we generally will not decide issues not ruled upon originally by the trial 
court.  Jawad A Shah, MD, PC v State Farm Mut Auto Ins Co, 324 Mich App 182, 210; 920 NW2d 
148 (2018).  This is especially true when the trial court’s decision failed to apply the appropriate 
legal framework, which is the case here.  See id. (holding that because “it is apparent that the trial 
court’s ruling in the instant case was based on an erroneous application of the pertinent legal 
principles . . . it would be better for any additional matters . . . to be addressed in the first instance 
by the trial court under the proper legal framework”).  To address this issue as suggested by the 
parties, we would have to invent reasoning by the trial court, and then analyze whether the 
imaginary analysis of the trial court was an abuse of discretion.  We decline to do so for the same 
reasons stated in Jawad A Shah, MD, PC, 324 Mich App at 210. 
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A.  STANDARD OF REVIEW 

 “This Court [] reviews de novo decisions on motions for summary disposition brought 
under MCR 2.116(C)(10).”  Pace v Edel-Harrelson, 499 Mich 1, 5; 878 NW2d 784 (2016).  A 
motion for summary disposition under MCR 2.116(C)(10) “tests the factual sufficiency of the 
complaint . . . .”  Joseph v Auto Club Ins Ass’n, 491 Mich 200, 206; 815 NW2d 412 (2012).  “In 
evaluating a motion for summary disposition brought under this subsection, a trial court considers 
affidavits, pleadings, depositions, admissions, and other evidence submitted by the parties, MCR 
2.116(G)(5), in the light most favorable to the party opposing the motion.”  Maiden v Rozwood, 
461 Mich 109, 120; 597 NW2d 817 (1999).  Summary disposition is proper where there is no 
“genuine issue regarding any material fact.”  Id.  “A genuine issue of material fact exists when 
reasonable minds could differ on an issue after viewing the record in the light most favorable to 
the nonmoving party.”  Auto-Owners Ins Co v Campbell-Durocher Group Painting & Gen 
Contracting, LLC, 322 Mich App 218, 224; 911 NW2d 493 (2017) (quotation marks and citation 
omitted).  “A trial court’s rulings concerning the qualifications of proposed expert witnesses are 
reviewed for an abuse of discretion.”  Rock v Crocker, 499 Mich 247, 260; 884 NW2d 227 (2016).  
“A trial court does not abuse its discretion when its decision falls within the range of principled 
outcomes.”  Id. 

B.  LAW AND ANALYSIS 

 In light of the analysis above, the trial court’s summary-disposition decision was 
premature, warranting reversal. 

 Plaintiff argues that the trial court’s order granting summary disposition in favor of 
Beaumont and dismissing the case was erroneous for a number of reasons.  The primary 
disagreement relates to Dr. Bal’s qualifications to provide the AOM in this case.  Our Supreme 
Court provided the following guidance on this issue: 

 Under Michigan’s statutory medical malpractice procedure, plaintiff must 
obtain a medical expert at two different stages of the litigation—at the time the 
complaint is filed and at the time of trial.  With regard to the first stage, under MCL 
600.2912d(1), a plaintiff is required to file with the complaint an affidavit of merit 
signed by an expert who the plaintiff’s attorney reasonably believes meets the 
requirements of MCL 600.2169.  With regard to the second stage, the trial, MCL 
600.2169(1) states that “a person shall not give expert testimony . . . unless the 
person” meets enumerated qualifications (emphasis added).  Thus, while at the 
affidavit-of-merit stage a plaintiff’s attorney need only “reasonably believe” the 
expert is qualified, at trial the standard is more demanding because the statute states 
that a witness “shall not give expert testimony” unless the expert “meets the [listed] 
criteria” in MCL 600.2169(1). 

 The Legislature’s rationale for this disparity is, without doubt, traceable to 
the fact that until a civil action is underway, no discovery is available.  See MCR 
2.302(A)(1).  Thus, the Legislature apparently chose to recognize that at the first 
stage, in which the lawsuit is about to be filed, the plaintiff’s attorney only has 
available publicly accessible resources to determine the defendant’s board 
certifications and specialization.  At this stage, the plaintiff’s attorney need only 
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have a reasonable belief that the expert satisfies the requirements of MCL 
600.2169.  See MCL 600.2912d(1).  However, by the time the plaintiff’s expert 
witness testifies at trial, the plaintiff’s attorney has had the benefit of discovery to 
better ascertain the qualifications of the defendant physician, and, thus, the 
plaintiff’s attorney’s reasonable belief regarding the requirements of MCL 
600.2169 does not control whether the expert may testify.  [Grossman v Brown, 
470 Mich 593, 598-599; 685 NW2d 198 (2004).] 

The required qualifications mentioned above are listed in MCL 600.2169(1), which states as 
follows: 

(1) In an action alleging medical malpractice, a person shall not give expert 
testimony on the appropriate standard of practice or care unless the person is 
licensed as a health professional in this state or another state and meets the 
following criteria: 

(a) If the party against whom or on whose behalf the testimony is 
offered is a specialist, specializes at the time of the occurrence that 
is the basis for the action in the same specialty as the party against 
whom or on whose behalf the testimony is offered.  However, if the 
party against whom or on whose behalf the testimony is offered is a 
specialist who is board certified, the expert witness must be a 
specialist who is board certified in that specialty. 

(b) Subject to subdivision (c), during the year immediately 
preceding the date of the occurrence that is the basis for the claim or 
action, devoted a majority of his or her professional time to either or 
both of the following: 

(i) The active clinical practice of the same health 
profession in which the party against whom or on 
whose behalf the testimony is offered is licensed and, 
if that party is a specialist, the active clinical practice 
of that specialty. 

(ii) The instruction of students in an accredited health 
professional school or accredited residency or 
clinical research program in the same health 
profession in which the party against whom or on 
whose behalf the testimony is offered is licensed and, 
if that party is a specialist, an accredited health 
professional school or accredited residency or 
clinical research program in the same specialty. 

(c) If the party against whom or on whose behalf the testimony is 
offered is a general practitioner, the expert witness, during the year 
immediately preceding the date of the occurrence that is the basis 
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for the claim or action, devoted a majority of his or her professional 
time to either or both of the following: 

(i) Active clinical practice as a general practitioner. 

(ii) Instruction of students in an accredited health 
professional school or accredited residency or 
clinical research program in the same health 
profession in which the party against whom or on 
whose behalf the testimony is offered is licensed. 

Before considering whether the trial court properly concluded summary disposition was 
warranted on the basis of Dr. Bal’s lack of qualifications, we must first determine whether, as 
argued by plaintiff, the trial court’s order granting summary disposition was premature.  
“Generally, a grant of summary disposition is premature before discovery on a disputed issue is 
complete.”  Doe v Gen Motors, LCC, 511 Mich 1038, 1038-1039 (2023).  “However, a party may 
not simply allege that summary disposition is premature.  The party must clearly identify the 
disputed issue for which it asserts discovery must be conducted and support the issue with 
independent evidence.”  Powell-Murphy v Revitalizing Auto Communities Environmental 
Response Trust, 333 Mich App 234, 253; 964 NW2d 50 (2020).  “The dispositive inquiry is 
whether ‘further discovery presents a fair likelihood of uncovering factual support for the party’s 
position.’ ”  Id., quoting Mazzola v Deeplands Dev Co, LLC, 329 Mich App 216, 230; 942 NW2d 
107 (2019). 

 Despite the parties’ treatment of this issue as separate from the issue above, they are 
undeniably intertwined.  The trial court’s order granting summary disposition was on the basis of 
a determination Dr. Bal had not been qualified to provide an AOM in this case.  While plaintiff 
disputed whether this was true, plaintiff had effectively agreed Dr. Bal could not be plaintiff’s 
expert when it came to standard of care and breach.  Plaintiff explained that Dr. Bal had 
unexpectedly become unresponsive during discovery.  In an attempt to remedy that problem, 
plaintiff sought to obtain a new expert in orthopedic surgery, Dr. Hall.  The litigation regarding 
plaintiff’s attempt to do so was discussed in greater depth above.  It is enough to say the trial court 
abused its discretion when it denied plaintiff’s motion for leave to amend the witness list to add 
Dr. Hall as an expert.  Whether the trial court, after performing the appropriate analysis, will decide 
similarly on remand remains to be seen.  But because there is a possibility plaintiff will be 
permitted to amend the witness list and have a qualified expert witness, the trial court’s summary-
disposition order was premature.  See Powell-Murphy, 333 Mich App at 253. 

More specifically, Beaumont’s motion for summary disposition on the basis of plaintiff’s 
failure to file a sufficient AOM with the complaint was filed on November 4, 2022.  Notably, this 
was filed after the trial court struck plaintiff’s amended witness list but before the trial court 
decided plaintiff’s motion for leave to file the amended witness list.  Despite the trial court’s 
apparent confusion, discovery was still open when the motion was filed.  On the basis of a 
stipulated order signed by the parties and the trial court, discovery did not close until December 
12, 2022.  Moreover, absent the trial court’s order precluding plaintiff from replacing Dr. Bal with 
Dr. Hall, discovery could have continued with a deposition of Dr. Hall and the filing of an amended 
AOM by Dr. Hall.  See Legion-London v Surgical Institute of Mich Ambulatory Surgery Ctr, LLC, 
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331 Mich App 364, 376; 951 NW2d 687 (2020) (“In sum, we hold that under MCR 2.112(L)(2)(b), 
an AOM may be amended by submitting an affidavit signed by a different expert when there has 
been a challenge to the ‘qualifications of the signer.’  Such an amendment relates back to the 
original filing.  MCR 2.118(D).”).  In other words, because discovery was still open and plaintiff 
had found and proposed a new expert witness in the appropriate specialty, “ ‘further discovery 
present[ed] a fair likelihood of uncovering factual support for the party’s position.’ ”  Powell-
Murphy, 333 Mich App at 253, quoting Mazzola, 329 Mich App at 230.  Because summary 
disposition was premature, we vacate the order.5  The trial court should consider the motion after 
employing the appropriate framework to determine whether plaintiff should be permitted to amend 
the witness list to add a new expert.6 

IV.  CROSS-APPEAL 

 Beaumont argues that the trial court could have granted summary disposition on the basis 
of there being no question of fact regarding whether Beaumont could be held vicariously liable for 
Dr. Lennox’s alleged medical malpractice, which is an alternative ground for affirmance.  As this 
Court has noted, “[a]s an error-correcting court, this Court’s review is generally limited to matters 
actually decided by the lower court.”  Jawad A Shah, MD, PC v State Farm Mut Auto Ins Co, 324 
Mich App 182, 210; 920 NW2d 148 (2018) (citations omitted).  Even so, “this Court may affirm 
the grant of summary disposition on an alternate ground that was not decided by the trial court 
when the issue was presented to the trial court.”  Id.  Nevertheless, when the circumstances demand 
such, this Court is free to “conclude that it would be better for any additional matters relating to 
[plaintiff’s] complaint to be addressed in the first instance by the trial court . . . .”  Id.  Because it 
would be beneficial for the trial court to consider this argument in the first instance, we decline to 
consider it. 

V.  CONCLUSION 

 For the reasons stated above, we vacate the trial court’s orders (1) denying plaintiff’s 
motion to file an amended witness list and (2) granting summary disposition in favor of Beaumont 

 
                                                 
5 While we decline to consider and decide the issue on the merits, we caution the trial court that 
precedent of our Supreme Court requires challenges to an AOM to be limited to whether a 
plaintiff’s attorney reasonably believed the expert was qualified.  Grossman, 470 Mich at 598-599, 
citing MCL 600.2912d(1). 
6 Plaintiff also challenges the trial court’s order denying the motion for voluntary dismissal without 
prejudice.  However, plaintiff only requested reversal of that order if we affirmed the trial court’s 
orders denying the motion to amend the witness list and for summary disposition.  Because we 
have vacated those orders, plaintiff’s challenge to the trial court’s decision regarding dismissal 
without prejudice is now moot, and we decline to consider it.  See TM v MZ, 501 Mich 312, 317; 
916 NW2d 473 (2018) (quotation marks and citation omitted) (holding that a case is moot when 
“[i]t involves a case in which a judgment cannot have any practical legal effect upon a then existing 
controversy,” and that, “[a]s a general rule, this Court will not entertain moot issues or decide moot 
cases”). 

0011a

R
EC

EIV
ED

 by M
SC

 8/20/2025 12:55:18 PM



-12- 

and dismissing the case.  We remand to the trial court for further proceedings consistent with this 
opinion.  We do not retain jurisdiction. 

 

/s/ Kirsten Frank Kelly 
/s/ Mark J. Cavanagh 
/s/ Michael J. Kelly 
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Opinion

PER CURIAM.

*1  Plaintiff Judy Witt appeals as of right from a circuit court
order granting defendants, Louis Glazer, M.D. and Vitreo–
Retinal Associates, P.C.'s, motion to strike Witt's expert
witness, denying her motion to amend her expert witness list
and to adjourn trial, and dismissing the action. On appeal, Witt
argues that defendants' motion was untimely, that defendants
were estopped from challenging the credentials of Witt's
standard of care expert, that defendants were required to first
challenge Witt's affidavit of merit, and that the trial court
should have permitted Witt to amend her witness list. We
affirm.

I. FACTS

This medical malpractice action arises from Dr. Glazer's
treatment of Witt's right eye. On August 19, 2006, Witt
presented at Sheridan Hospital complaining of loss of vision
in her right eye. She was referred to an ophthalmologist
at Metropolitan Hospital and went there the same day. She
was diagnosed with a “macula-off retinal detachment OD-
tractional” and was directed to follow up with Dr. Glazer
the following day for evaluation and possible surgery. The
next day, Dr. Glazer diagnosed Witt with a “dense vitreous

hemorrhage OD of unknown etiology” but did not diagnose
her with a retinal detachment. On September 22, 2006, Witt
again treated with Dr. Glazer, who at that time diagnosed her
with a “dense vitreous hemorrhage OD with new onset of
detached retina.” Thereafter, Dr. Glazer performed surgery on
Witt's right eye.

On December 18, 2007, Witt filed this medical malpractice
action against Dr. Glazer and his practice, Vitreo–Retinal
Associates, alleging that Dr. Glazer failed to timely diagnose
her detached retina. Witt attached to her complaint the
amended affidavit of merit of Dr. John M. Williams, Sr., M.D.,
a board certified ophthalmologist, who stated that he had
devoted a majority of his professional time to the practice
of ophthalmology and occupational medicine during the year
immediately preceding Dr. Glazer's treatment of Witt.

On December 19, 2008, defendants moved for summary
disposition pursuant to MCR 2.116(C)(7), (8), and (10),
arguing that Witt's notice of intent to file suit was defective.
On the same day, defendants moved for partial summary
disposition under MCR 2.116(C)(8) and (10), arguing, in
relevant part, that they were entitled to summary disposition
on Witt's claims alleging negligence on or after September
11, 2006, because Witt was unable to establish that she would
have had a better outcome if surgery had been performed
sooner. Defendants relied on Dr. Williams's deposition
testimony stating that he was unable to quantify Witt's
chances for a better outcome if surgery had been performed
on September 12, 2006, or thereafter. Dr. Williams stated that
by that date any percentage increase in the chance of a better
outcome was speculative.

On February 20, 2009, the trial court denied defendants'
motion for summary disposition on the basis of the alleged
defective notice of intent. On the same day, the trial court
entered an order dismissing by stipulation Witt's claims of
negligence on or after September 11, 2006.

*2  The trial court scheduled trial for July 27, 2009. On
July 23, 2009, defendants moved to strike Dr. Williams's
testimony and dismiss Witt's claims. They argued that Dr.
Williams was not qualified to testify regarding the appropriate

standard of care under MCL 600.2169(1)(b) because he
did not devote a majority of his professional time to the active
clinical practice or instruction of ophthalmology during the
year immediately preceding Dr. Glazer's treatment of Witt.
Defendants relied on Dr. Williams's deposition testimony
stating that since July 2003, he had been employed as
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the medical director of the occupational health service at
Aspirus Medical Group. In that capacity in 2005 and 2006,
he spent approximately 60 percent of his time performing
administrative duties, 15 percent performing expert witness
work, and 25 percent treating patients. Dr. Williams further
testified that he treated patients at Aspirus Medical Group
in his capacity as an occupational physician rather than as
an ophthalmologist. Between September 1997 and March
2000, Dr. Williams transitioned his practice from full-time
ophthalmology to full-time occupational health. He admitted
that he last held himself out as an ophthalmologist in March
2000 and last performed retinal detachment surgery in 1998.
Defendants contended that without Dr. Williams's testimony,
Witt had no standard of care expert. They also asserted that
their motion was timely.

In response, Witt conceded that Dr. Williams did not

“technically meet the requirements of MCL 600.2169(1),”
but argued that defendants' motion was essentially a motion
for summary disposition that was untimely pursuant to the
trial court's scheduling order. Witt asserted that defendants
had established a pattern of violating the scheduling order
because they also untimely filed their expert witness list
and their two previous summary disposition motions. Witt
further argued that defendants waived the requirements of

MCL 600.2169(1) by relying on Dr. Williams's testimony
in support of their motion for partial summary disposition.
Witt contended that the underlying premise of that motion
was that Dr. Williams had the requisite credentials to offer
opinion testimony. She argued that she stipulated to the relief
requested in the motion based on Dr. Williams's testimony
and the assumption that defendants had conceded that Dr.
Williams was qualified to render his opinion. Thus, Witt
asserted, defendants waived any argument regarding Dr.
Williams's qualifications. Witt further argued that defendants
were equitably estopped from asserting the requirements of

MCL 600.2169(1) on the same basis.

Along with her response brief, Witt moved for leave to amend
her witness list and to adjourn trial if the trial court decided to
grant defendants' motion. She argued that, unlike defendants,
she had strictly complied with the scheduling order. She
further contended that she should be permitted to amend her
expert witness list because barring expert testimony would
result in a dismissal of her action, a harsh sanction that was
not warranted.

*3  In response, defendants argued that Witt had been
familiar with Dr. Williams's qualifications for nearly two
years and failed to obtain a qualified expert. They argued
that Dr. Williams's September 29, 2008 deposition testimony
clearly demonstrated that he was not qualified to testify as an
expert and that Witt was aware at least by that date that he
failed to satisfy the statute. Defendants further contended that
the scheduling order required a showing of good cause for an
expert witness not identified on a party's expert witness list
to testify at trial. Defendants argued that the scheduling order
also required that motions for adjournment strictly comply
with MCR 2.503 and stated that such motions would rarely
be granted.

At a July 27, 2009 hearing, Witt's counsel argued:

I was aware of the potential issue. No question. My
expectation was, it would be addressed by way of a motion
for summary disposition. That deadline came and went.
They—they chose not to challenge it under (C)(10) or (C)
(8).

And so what happened after the motion deadline was—
was over? They filed two subsequent motions: One on the
alleged defective notice of intent; the other, based upon Dr.
Williams' testimony on the issue of lost opportunity.

* * *

And what makes this case different—what I really need
to brief further, quite honestly, Judge, is they relied upon
the opinion testimony of Dr. Williams in their motion for
partial summary disposition....

* * *

I think I had reason to believe, hey, they're—they're not
challenging Williams. They're relying upon his opinions.
They're—underlying all of that, had to be an assumption
that Williams is credentialed. He's offering these opinions
regarding lost opportunity. And as a result, granted us a
motion for partial summary disposition. It was based on
that, that I stipulated to the relief requested in that particular
motion.

The trial court determined that defendants' motion was not a
summary disposition motion and that it was timely filed. The
trial court recognized that instead of granting the motion, it
could wait until trial and grant defendants a directed verdict on
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the ground that Dr. Williams was not qualified to offer expert
testimony. The trial court further determined that defendants
did not waive their challenge to Dr. Williams's qualifications
and that it was not defendants' responsibility to instruct
Witt regarding the law. Addressing Witt's motion to file an
amended witness list, the trial court ruled:

[B]ack when that first deposition was taken, back on
September 29th, of 2008. That's almost a year ago. For
whatever reasons, Mr. Schrotenboer [Witt's counsel], you
made the decision to proceed with this expert, based on
your testimony today, with the clear basis that he was
unqualified by the statute.

* * *

I do not see any good cause at this point in time, based upon
all the arguments, everything that I have read, to say that
this case should be adjourned.

*4  Accordingly, I am not going to adjourn this case.
I'll enter an order dismissing this action, as [Witt] has no
expert and cannot, pursuant to the applicable case law,
establish a standard of care.

On August 10, 2009, the trial court entered an order striking
Dr. Williams's testimony, denying Witt's motion to adjourn
trial and amend her expert witness list, and dismissing Witt's
claims. Witt moved for reconsideration, which the trial court
denied for failure to “demonstrate a palpable error by which
the court has been misled .” Witt now appeals.

II. DEFENDANTS' MOTION TO STRIKE
WITNESS AND DISMISS CLAIMS

A. STANDARD OF REVIEW

Witt argues that the trial court erred by striking her expert
witness's testimony and dismissing her claims. We review
for an abuse of discretion a trial court's decision to strike

a witness's testimony. 1  We also review for an abuse of

discretion a trial court's decision to dismiss an action. 2  “An
abuse of discretion occurs when the trial court's decision is

outside the range of reasonable and principled outcomes.” 3

B. TIMELINESS

In a medical malpractice action, expert testimony is generally
required to establish the applicable standard of care and

breach of that standard. 4  MCL 600.2169 provides, in
relevant part:

(1) In an action alleging medical malpractice, a person shall
not give expert testimony on the appropriate standard of
practice or care unless the person is licensed as a health
professional in this state or another state and meets the
following criteria:

* * *

(b) Subject to subdivision (c), [ 5 ]  during the year
immediately preceding the date of the occurrence that is the
basis for the claim or action, devoted a majority of his or
her professional time to either or both of the following:

(i) The active clinical practice of the same health profession
in which the party against whom or on whose behalf the
testimony is offered is licensed and, if that party is a
specialist, the active clinical practice of that specialty.

(ii) The instruction of students in an accredited health
professional school or accredited residency or clinical
research program in the same health profession in which
the party against whom or on whose behalf the testimony
is offered is licensed and, if that party is a specialist,
an accredited health professional school or accredited
residency or clinical research program in the same

specialty. [ 6 ]

In Kiefer v. Markley, 7  this Court determined that the phrase
“devoted a majority of his or her professional time,” requires
that an expert “spend greater than 50 percent of his or her
professional time practicing the relevant specialty the year
before the alleged malpractice.”

Here, it is undisputed that Witt's expert, Dr. Williams, was
not qualified to offer expert testimony because he did not
spend more than 50 percent of his professional time practicing
or teaching in the field of ophthalmology during the year
immediately preceding Dr. Glazer's treatment of Witt. Witt
argues that defendants' motion to dismiss was, in effect, a
motion for summary disposition under MCR 2 .116 that was
untimely filed and should not have been considered. But,
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pursuant to Greathouse v. Rhodes, 8  Witt's argument lacks
merit.

*5  In Greathouse, the plaintiff moved to strike the
defendant's expert testimony less than one month before trial
on the basis that the experts were not qualified to offer opinion

testimony regarding the appropriate standard of care. 9  The
trial court initially granted the plaintiff's motion but thereafter

determined that MCL 600.2169 was unconstitutional and

admitted the testimony. 10  On appeal, this Court noted that
after the trial court's ruling, the Michigan Supreme Court
determined in a different action that MCL 600 .2169 was

not unconstitutional. 11  This Court nevertheless concluded
that the trial court properly allowed the testimony because
the plaintiff forfeited her ability to challenge it by failing to

timely invoke MCL 600.2169. 12  This Court held that a
party's failure to challenge an expert's qualifications under
the statute within a reasonable time results in forfeiture

of the challenge. 13  In lieu of granting leave to appeal,
the Supreme Court summarily reversed that portion of this
Court's decision, stating “[t]here is no statutory or case law
basis for ruling that a medical malpractice expert must be

challenged within a ‘reasonable time.’ “ 14

Witt erroneously argues that defendants' motion was in
essence a motion for summary disposition. Rather, defendants
moved to strike Dr. Williams's testimony and dismiss the
action as a result of Witt's failure to proffer admissible expert
testimony regarding the standard of care. As in Greathouse,
the motion was timely.

Witt contends that this case is distinguishable from
Greathouse because defendants previously relied on Dr.
Williams's testimony in their motion for partial summary
disposition. However, defendants' mere reliance on Dr.
Williams's testimony in support of their argument regarding
Witt's loss of opportunity claim did not waive their objection
to Dr. Williams's qualifications. Although Witt contends that
she stipulated to the dismissal of her loss of opportunity
claim on the assumption that defendants had conceded
Dr. Williams's qualifications, nothing in the record, the
stipulation, or the order to dismiss supports her argument. If
defendants' concession regarding Dr. Williams's credentials
was a condition of the stipulation, then that should have been
made part of the record.

C. ESTOPPEL

Witt also contends that defendants were equitably estopped

from asserting the requirements of MCL 600.2169.
“Equitable estoppel may arise where (1) a party, by
representations, admissions, or silence intentionally or
negligently induces another party to believe facts, (2) the
other party justifiably relies and acts on that belief, and (3) the
other party is prejudiced if the first party is allowed to deny

the existence of those facts.” 15  Witt argues that defendants
induced her to believe that they did not intend to challenge
Dr. Williams's credentials and that she justifiably relied on
her belief. As previously discussed, defendants' actions did
not indicate that they conceded Dr. Williams's qualifications
to offer standard of care testimony. Further, any reliance on
defendants' actions as indicating such a concession was not
justifiable in light of the fact that Witt's counsel was aware

that Dr. Williams was not qualified under MCL 600.2169.

D. CHALLENGE TO AFFIDAVIT OF MERIT

*6  Witt argues that defendants were required to challenge
Dr. Williams's affidavit of merit if they opposed his
qualifications to offer standard of care testimony. Witt relies

on Kirkaldy v. Rim, 16  in which our Supreme Court stated
that “if the defendant believes that an affidavit is deficient,
the defendant must challenge the affidavit.” Witt's reliance on
Kirkaldy is misplaced because that case involved a challenge
to the plaintiff's affidavit of merit and its effect on the tolling
of the limitations period. That situation is not presented
in this case. In any event, MCL 600.2912d(1) requires a
plaintiff “to file with the complaint an affidavit of merit
signed by an expert who the plaintiff's attorney reasonably

believes meets the requirements of MCL 600.2169.” 17

That standard is different from the trial standard that precludes
an expert's testimony unless the expert meets the criteria listed

in MCL 600.2169(1). 18  In Grossman, the Supreme Court
opined that the rationale for the differing standards stems from
the fact that no discovery is available until a civil action has
been commenced and discovery assists a plaintiff's attorney

to better ascertain a physician's qualifications. 19  Thus, the
standards for challenging an affidavit of merit and seeking to
exclude expert testimony during trial are different and nothing
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requires that a defendant first challenge the affidavit of merit
in order to seek the exclusion of trial testimony.

III. WITT'S MOTION TO AMEND
WITNESS LIST AND ADJOURN TRIAL

A. STANDARD OF REVIEW

Witt argues that the trial court erred by denying her motion to
amend her expert witness list and to adjourn trial. We review

these issues for an abuse of discretion. 20

B. ANALYSIS

Witt argues that the trial court abused its discretion by failing

to consider the factors articulated in Dean v. Tucker, 21  such
as whether the violation was wilful or accidental, and whether
the plaintiff's history indicates a pattern of deliberate delay.
Witt's reliance on Dean is misplaced, however, because that
case involves discovery sanctions rather than the failure

to produce a witness qualified to testify under MCL

600.2169. 22  Thus, the factors articulated in Dean are
inapplicable.

The trial court's scheduling order required that Witt disclose
all expert witnesses by April 25, 2008, and stated, “Absent
a showing of good cause, expert witnesses not identified as
required hereby will not be allowed to testify at trial.” The
scheduling order also provided that motions for adjournment
of trial must strictly comply with MCR 2.503(B) and (C)
(1), and would rarely be granted. MCR 2.503(B)(1) requires

that motions for adjournment be based on good cause, 23

and MCR 2.503(C)(1) provides that motions to adjourn a

proceeding based on the unavailability of a witness must be

made as soon as possible. 24  Thus, the question is whether
Witt's motion to amend her expert witness list and adjourn
trial was based on good cause.

*7  The trial court did not abuse its discretion by determining
that Witt failed to establish good cause to adjourn trial and
to amend her expert witness list. Witt's counsel conceded in
the trial court, as he does in this Court, that he was aware
that Dr. Williams was not qualified to offer expert testimony.
Counsel was aware of this fact at least by the time of Dr.
Williams's September 29, 2008 deposition. Yet counsel chose
not to obtain a witness who was qualified to offer relevant
and necessary standard of care testimony. Although Witt
argues that she relied on defendants' actions indicating that
they did not intend to challenge Dr. Williams's qualifications,
her reliance on such actions, to the extent that it existed,

was not reasonable considering the requirements of MCL
600.2169.

Witt further contends that, while she complied with all
scheduling order deadlines, defendants were permitted to file
untimely motions for summary disposition and an untimely
witness list. The record shows that Witt stipulated to the
relief requested in one motion, the trial court denied the other
motion, and the trial court granted defendants' motion to allow
the belated filing of their witness list. Those motions did not
seek to adjourn trial on the day of trial for reasons known
many months before trial. Accordingly, Witt's argument is
unpersuasive.

We affirm.

All Citations

Not Reported in N.W.2d, 2011 WL 192391

Footnotes

1 Tobin v. Providence Hosp, 244 Mich.App 626, 654; 624 NW2d 548 (2001); Greathouse v. Rhodes, 242
Mich.App 221, 227; 618 NW2d 106 (2000), rev'd on other grounds 465 Mich. 885 (2001).

2 Vicencio v. Ramirez, 211 Mich.App 501, 506; 536 NW2d 280 (1995).
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3 Moore v. Secura Ins, 482 Mich. 507, 516; 759 NW2d 833 (2008).

4 Birmingham v. Vance, 204 Mich.App 418, 421; 516 NW2d 95 (1994).

5 It is undisputed that subdivision (c) is not applicable.

6 Emphasis added.

7 Kiefer v. Markley, 283 Mich.App 555, 559; 769 NW2d 271 (2009).

8 Greathouse v. Rhodes, 465 Mich. 885; 636 NW2d 138 (2001).

9 Greathouse, 242 Mich.App at 224.

10 Id. at 226.

11 Id. at 228, citing McDougall v. Schanz, 461 Mich. 15; 597 NW2d 148 (1999).

12 Id.

13 Id. at 231.

14 Greathouse, 465 Mich. at 885.

15 AFSCME Int'l Union v. Bank One, 267 Mich.App 281, 293; 705 NW2d 355 (2005) (quotations and citations
omitted).

16 Kirkaldy v. Rim, 478 Mich. 581, 586; 734 NW2d 201 (2007).

17 Grossman v. Brown, 470 Mich. 593, 598; 685 NW2d 198 (2004) (emphasis in original).

18 Id. at 599.

19 Id.

20 Tisbury v. Armstrong, 194 Mich.App 19, 20; 486 NW2d 51 (1991).

21 Dean v. Tucker, 182 Mich.App 27, 32–33; 451 NW2d 571 (1990).

22 Id. at 31–33.

23 MCR 2.503(B)(1) states: “Unless the court allows otherwise, a request for an adjournment must be by motion
or stipulation made in writing or orally in open court and is based on good cause.”

24 MCR 2.503(C)(1) states: “A motion to adjourn a proceeding because of the unavailability of a witness or
evidence must be made as soon as possible after ascertaining the facts.”
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Before: Jansen, P.J., and Cavanagh and Riordan, JJ.

Opinion

Per Curiam.

*1  In this medical malpractice action, plaintiff appeals as
of right the trial court's order dismissing all claims against
defendants after, first, the court granted defendants’ motion
to strike plaintiff's standard-of-care expert, Dr. Lily Lam,
D.O., next, ruled that the testimony of plaintiff's causation
expert, Dr. Paul Bader, was inadmissible because it was not
based on sufficient facts or data and was not the product
of reliable principles and methods, and then, accordingly,
granted defendants’ motion for summary disposition under
MCR 2.116(C)(10). Defendants cross-appeal the trial court's
denial in part of its motion for summary disposition on other
grounds. We affirm the trial court in all respects.

I. FACTS AND PROCEEDINGS

Defendant Dr. Barry Braver, D.O., is a specialist in family
practice medicine and was plaintiff's primary care physician.
Plaintiff developed renal cancer in 2006 resulting in the
removal of her left kidney. After the surgery, she regularly
visited Dr. Braver. In September 2015, Dr. Braver ordered
a routine abdominal CT scan without contrast to check for

recurrence or spread of the renal cancer. The CT scan was
performed on December 9, 2015. The CT scan showed a mass
forming in plaintiff's pancreas. Between December 2015 and
June 2017, plaintiff had nine office visits with Dr. Braver, but
he failed to inform her of the results of the December 2015 CT
scan and failed to follow up with additional diagnostic tests
and treatment.

In June 2017, Dr. Braver ordered another routine abdominal
CT scan, which was performed on June 2, 2017. It showed a
small increase in the size of the pancreatic mass and lesions
in the liver. Plaintiff was treated with the drug Votrient then
with Whipple procedure surgery to remove the head of her
pancreas. She underwent liver ablations to treat the cancer in
the liver.

On June 6, 2018, plaintiff brought this malpractice action
alleging that Dr. Braver's failure to follow up with the
December 2015 CT scan cost her the opportunity to timely
treat the metastasis of her cancer. She alleged that there was
a greater than 50 percent likelihood of a more favorable
outcome if the cancer recurrence had been timely diagnosed
and treated.

Plaintiff chose Dr. Lily Lam, D.O., as her expert witness
on the standard of care for family practice specialists, and
Dr. Paul Bader, M.D., as her causation expert. Defendants
moved to strike Dr. Lam on the ground that the majority of
her professional time was not devoted to the instruction or
practice of family medicine in the year before Dr. Braver's
alleged malpractice. The trial court granted the motion and
denied plaintiff's request to amend her witness list to add
a new standard-of-care expert. Defendants also moved for
summary disposition under MCR 2.116(C)(10) on the ground
that Dr. Bader's opinions regarding a causal connection
between Dr. Braver's alleged malpractice and plaintiff's
alleged loss of an opportunity for a more favorable outcome
was not based on reliable science.

*2  Dr. Bader opined that the progression of metastasis from
a solitary site to two or more sites diminished the five-year
survival rate by more than 50 percent. Defendants argued that
this opinion was not supported by the medical literature. The
trial court agreed with defendants that Dr. Bader's opinion was
not the product of reliable principles and methods. However,
the trial court did not agree with defendants’ argument that
the factual issue whether cancer spread to plaintiff's liver
before or after December 2015 was speculative, and thus
not a jury-triable issue. Regardless, because the trial court's
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rulings precluded plaintiff from establishing her malpractice
claim through expert testimony, the court granted defendants
summary disposition under MCR 2.116(C)(10).

II. DISQUALIFICATION OF DR. LAM

Plaintiff first argues that the trial court erred by disqualifying
Dr. Lam as a standard-of-care expert. We disagree.

“This Court reviews for an abuse of discretion the
‘qualification of a witness as an expert and the admissibility
of the testimony of the witness ....’ ” Lenawee Co v
Wagley, 301 Mich App 134, 161; 836 NW2d 193 (2013),

quoting Surman v Surman, 277 Mich App 287, 304-305;
745 NW2d 802 (2007). “An abuse of discretion occurs
when a circuit court chooses a result that falls outside the
range of reasonable and principled outcomes.” Lenawee Co,
301 Mich App at 162. Any preliminary questions of law,
including the interpretation and application of statutes, are
reviewed de novo. Mueller v Brannigan Bros Restaurants
& Taverns, LLC, 323 Mich App 566, 571; 918 NW2d 545
(2018). “Although trial courts have considerable discretion
in determining whether a witness is qualified to testify as
an expert, trial courts must nevertheless accurately apply

the law in exercising their discretion.” Gay v Select
Specialty Hosp, 295 Mich App 284, 291; 813 NW2d 354
(2012). “[T]his Court reviews de novo whether the trial
court correctly selected, interpreted, and applied the law.”
Id. “[W]hen a trial court admits or excludes evidence on the
basis of an erroneous interpretation or application of law, it

necessarily abuses its discretion.” Id. at 292.

“In a medical malpractice case, plaintiff bears the burden
of proving: (1) the applicable standard of care, (2) breach
of that standard by defendant, (3) injury, and (4) proximate
causation between the alleged breach and the injury. Failure

to prove any one of these elements is fatal.” Wischmeyer v
Schanz, 449 Mich 469, 484; 536 NW2d 760 (1995) (citations
omitted).

With respect to the standard of care for a specialist, “the
plaintiff has the burden of proving that in light of the state of
the art. existing at the time of the alleged malpractice” that
the defendant “failed to provide the recognized standard of
practice or care within that specialty as reasonably applied
in light of the facilities available in the community or other

facilities reasonably available under the circumstances ....”
MCL 600.2912a(1)(b). The standard of care applicable to
a specialist in a medical malpractice action is “that of a
reasonable specialist practicing medicine in the light of

present day scientific knowledge.” Naccarato v Grob, 384
Mich 248, 254; 180 NW2d 788 (1970).

The admissibility of expert testimony on the standard of care

in a medical malpractice case is also subject to MCL
600.2169(1), which provides, in pertinent part:

In an action alleging medical malpractice, a person shall not
give expert testimony on the appropriate standard of practice
or care unless the person is licensed as a health professional
in this state or another state and meets the following criteria:

(a) If the party against whom or on whose behalf the
testimony is offered is a specialist, specializes at the time
of the occurrence that is the basis for the action in the same
specialty as the party against whom or on whose behalf the
testimony is offered. However, if the party against whom or
on whose behalf the testimony is offered is a specialist who
is board certified, the expert witness must be a specialist
who is board certified in that specialty.

*3  (b) Subject to subdivision (c), during the year
immediately preceding the date of the occurrence that is the
basis for the claim or action, devoted a majority of his or
her professional time to either or both of the following:

(i) The active clinical practice of the same health profession
in which the party against whom or on whose behalf the
testimony is offered is licensed and, if that party is a
specialist, the active clinical practice of that specialty.

(ii) The instruction of students in an accredited health
professional school or accredited residency or clinical
research program in the same health profession in which
the party against whom or on whose behalf the testimony
is offered is licensed and, if that party is a specialist,
an accredited health professional school or accredited
residency or clinical research program in the same
specialty.

Defendant Dr. Braver is a specialist in family practice
medicine. Therefore, only another specialist in family practice
medicine is qualified to provide testimony regarding the

standard of care that he required in treating plaintiff. MCL
600.2169(1)(a). It is undisputed that Dr. Lam did not
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practice medicine for the one-year period before the alleged
malpractice in December 2015. Therefore, the admissibility
of Dr. Lam's testimony depended on whether plaintiff could

satisfy the requirements of MCL 600.2169(1)(b)(ii) by
demonstrating that during the year immediately preceding
the alleged malpractice, Dr. Lam devoted a majority of her
professional time to the instruction of students in family
practice medicine. Plaintiff fails to do this.

At her deposition, Dr. Lam testified that she was an
assistant professor in the Department of Primary Care at
the Touro College of Osteopathic Medicine (“Touro”) from
July 2014 to December 2016. When asked if she taught
a family medicine course, she replied, “At Touro, no.”
Dr. Lam testified that she taught a physical diagnosis
course for first-year students and a primary care skills
class for second-year students. She stated “that courses for
first-and second-year medical students are core curriculum
general studies,” which she described as “preclinical studies”
covering the “basic sciences.” In the third and fourth
years, the students had “general rotations throughout internal
medicine, pediatrics, ambulatory medicine, general surgery,
OB/GYN and psychiatry.” The fourth year had more elective
courses for students to study the subjects in which they were
interested.

Plaintiff argues that Dr. Lam's courses at Touro came within
the purview of family practice medicine. She suggests
that defendants’ argument is based on the unreasonable
assumption that Dr. Lam's courses did not involve family
practice medicine merely because the term “family practice”
did not appear in the course title. Plaintiff attempted to
establish that Dr. Lam's courses constituted instruction of
family practice medicine with an affidavit in which Dr. Lam
averred that “the physical diagnosis course and the primary
care skills course are within the practice of family medicine.”
She stated that she “consider[ed] then, and I consider now, the
classes I taught at Touro to be critical within the purview of
the practice of family medicine.”

*4  “[A] witness is bound by his or her deposition
testimony, and that testimony cannot be contradicted by
affidavit in an attempt to defeat a motion for summary

disposition.” Casey v Auto Owners Ins Co, 273 Mich
App 388, 396; 729 NW2d 277 (2006). Dr. Lam's attempt
to characterize her 2015 courses at Touro as falling
“within the purview of the practice of family medicine”
contradicted her deposition testimony that first- and second-

year classes are “basic sciences” and “core curriculum”
before students have “general rotations throughout internal
medicine, pediatrics, ambulatory medicine, general surgery,
OB/GYN and psychiatry” in the third and fourth years, and
elective specialty courses in the fourth year. The courses
Dr. Lam taught were generally applicable to all osteopathic
practitioners, and therefore, were not courses in the specialty
of family practice. Indeed, when directly asked if she taught
any family medicine course at Touro, Dr. Lam unequivocally
answered “no.”

Accordingly, the trial court did not err by ruling that Dr. Lam
was not qualified to testify as a standard-of-care expert in the
specialty of family practice medicine.

III. REQUEST TO SUBSTITUTE
STANDARD-OF-CARE WITNESS

Plaintiff also argues that the trial court erred by denying her
request to amend her witness list to add a new standard-of-
care witness after Dr. Lam was disqualified. We disagree with
plaintiff.

The trial court's decision whether to grant a party's request to
add an expert witness is reviewed for an abuse of discretion.

Tisbury v Armstrong, 194 Mich App 19, 20; 486 NW2d 51
(1991). “An abuse of discretion occurs when a circuit court
chooses a result that falls outside the range of reasonable and
principled outcomes.” Lenawee Co, 301 Mich App at 162.

Plaintiff maintains that her request to amend her witness list
to add a new standard-of-care expert to replace Dr. Lam
was reasonable in view of the trial court's delay in deciding
defendants’ motions and her inability to prevail without a
standard-of-care expert, and because defendants would not
have been unfairly prejudiced by the amendment.

Plaintiff emphasizes that a trial date had not yet been set,
and that the trial court failed to explain its delay in deciding

defendants’ motions. Plaintiff cites Tisbury, 194 Mich App
at 20, in support of her argument that the trial court failed to
consider factors related to the fairness of its decision. Unlike
the situation before us, in Tisbury, the trial court granted
the defendant's motion for summary disposition because the
plaintiffs did not have an expert, and thus were unable
to satisfy their burden of proof. Id. In Tisbury, the trial
court previously had denied the plaintiffs’ motions for an
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adjournment and to amend their witness list. Id. This Court
held that the trial court abused its discretion by denying
the plaintiffs the opportunity to add a new expert witness
because the plaintiffs “provided an adequate explanation for
the absence of their expert witness, and we do not believe
any prejudice would have resulted if their motions had been

granted.” Id. at 21. This Court remarked that “[t]he original
expert witness had not yet been deposed and there would
not necessarily have been any effect on mediation.” Id.
There was “no indication on the record that the trial had
been repeatedly postponed because of a lack of diligence on
plaintiffs’ part.” Id. This Court stated that it was “significant
that the court's decision on plaintiffs’ motions put an end
to this lawsuit. Given the policy of this state favoring the
meritorious determination of issues, ... we do not believe
that the drastic remedy of summary disposition is appropriate
in this case.” Id. Thus, the factual scenario does not bear
any resemblance to the record before us where plaintiff had
retained an expert and that expert had been deposed.

Plaintiff argues that the trial court's denial of her request to
amend her witness list is analogous to a court's decision to
preclude a party from presenting witnesses as a sanction for

failing to timely file a witness list. In Duray Dev, LLC v
Perrin, 288 Mich App 143; 792 NW2d 749 (2010), this Court
reviewed the trial court's sanction against a defendant who
failed to timely file a witness list. This Court noted that the
trial court had discretion to impose sanctions against a party

for noncompliance with the court's scheduling order. Id.
at 164. Precluding the party from calling witnesses was a
possible sanction, but “[d]isallowing a party to call witnesses
can be a severe punishment, equivalent to a dismissal.” Id.
This Court stated:

*5  But that proposition does not mean that disallowing
witnesses is always tantamount to a dismissal. Nor does
it mean that a trial court cannot impose such a sanction
even if it is equivalent to a dismissal. Because the decision
is within the trial court's discretion, caselaw mandates
that the trial court consider the circumstances of each
case to determine if such a drastic sanction is appropriate.
The record should reflect that the trial court gave careful
consideration to the factors involved and considered all
of its options in determining what sanction was just and
proper in the context of the case before it. Relevant factors
can include, but are not limited to,

(1) whether the violation was wilful or accidental; (2)
the party's history of refusing to comply with discovery

requests (or refusal to disclose witnesses); (3) the
prejudice to the defendant; (4) actual notice to the
defendant of the witness and the length of time prior to
trial that the defendant received such actual notice; (5)
whether there exists a history of plaintiff's engaging in
deliberate delay; (6) the degree of compliance by the
plaintiff with other provisions of the court's order; (7) an
attempt by the plaintiff to timely cure the defect; and (8)
whether a lesser sanction would better serve the interests
of justice. This list should not be considered exhaustive.

The trial court should also determine whether the party
can prove the elements of his position based solely on the
parties’ testimony and any other documentary evidence.

[ Duray Dev, 288 Mich App at 164-165 (cleaned up).]

This Court concluded that the trial court failed to consider
these factors and failed to consider “all of its options in
determining what sanction was just and proper in the context

of the case before it.” Id. at 165.

Plaintiff's reliance on Duray Dev is misplaced. That case
involved discovery sanctions, in contrast to this case in which
a party's choice of an expert witness is not qualified to provide
the testimony that the party needs to prevail. A trial court's
decision regarding a witness's qualification as an expert and
whether to allow replacement of a disqualified expert is
not equivalent to precluding a witness from testifying as a
sanction for untimely discovery. Both decisions may result in
defeating a plaintiff's claims, but only in the former situation
are the claims defeated because of a lack of admissible and
substantive evidence. Moreover, in Duray Dev, plaintiff had
not yet named a potential standard-of-care expert. Discovery
had already been completed, but would have to be reopened
if a new expert were allowed, and new motions in limine and
dispositive motions would have to be permitted.

Plaintiff emphasizes that a trial date had not yet been set in
the matter before us and that neither party was responsible
for the delay in deciding defendants’ motions. However,
discovery had already closed before defendants filed their
motions here, and the facts plaintiff cites still do not bring
the trial court's decision outside of the range reasonable
and principled outcomes. Moreover, the delay in deciding
defendants’ motions gave plaintiff time to plan an alternative
strategy if defendants’ motion to strike Dr. Lam was granted
but, apparently, she did not avail herself of this opportunity.
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Under these circumstances, the trial court did not abuse its
discretion by denying plaintiff's request to amend her witness
list to name a new standard-of-care expert.

IV. CAUSATION

Plaintiff argues that the trial court erred by ruling that Dr.
Bader's causation testimony was inadmissible and granting
summary disposition for defendants on this basis. We
disagree.

The trial court's decision on a motion for summary disposition
is reviewed de novo. Heaton v Benton Constr Co, 286 Mich
App 528, 531; 780 NW2d 618 (2009). A motion under MCR
2.116(C)(10) tests the factual sufficiency of a claim. Pontiac
Police & Fire Retiree Prefunded Group Health & Ins Trust
Bd of Trustees v Pontiac No 2, 309 Mich App 611, 617-618;
873 NW2d 783 (2015). When deciding a motion for summary
disposition under MCR 2.116(C)(10), a reviewing court
considers the pleadings, affidavits, depositions, admissions,
and other documentary evidence submitted by the parties in

a light most favorable to the nonmoving party. Corley v
Detroit Bd of Ed, 470 Mich 274, 278; 681 NW2d 342 (2004).
Summary disposition should be granted when “there is no
genuine issue regarding any material fact and the moving

party is entitled to judgment as a matter of law.” West v Gen
Motors Corp, 469 Mich 177, 183; 665 NW2d 468 (2003). “A
genuine issue of material fact exists when the record, giving
the benefit of reasonable doubt to the opposing party, leaves
open an issue upon which reasonable minds might differ.” Id.
A trial court's decision regarding the admissibility of expert
testimony is reviewed for an abuse of discretion. Lenawee Co,
301 Mich App at 161.

*6  “In an action alleging medical malpractice, the plaintiff
cannot recover for loss of an opportunity to survive or an
opportunity to achieve a better result unless the opportunity
was greater than 50%.” MCL 600.2912a(2). “Thus, to recover
for the loss of an opportunity to survive or an opportunity
to achieve a better result, a plaintiff must show that had the
defendant not been negligent, there was a greater than fifty

percent chance of survival or of a better result.” Dykes v
William Beaumont Hosp, 246 Mich App 471, 477; 633 NW2d
440 (2001).

In medical malpractice cases, expert testimony is required to
establish the applicable standard of care and to demonstrate

a breach of that standard. Gonzalez v St John Hosp &
Med Ctr (On Reconsideration), 275 Mich App 290, 294-295;
739 NW2d 392 (2007). Expert testimony may not be based
on mere speculation, and there “must be facts in evidence to

support the opinion testimony of an expert.” Teal v Prasad,
283 Mich App 384, 395; 772 NW2d 57 (2009). The admission

of expert testimony is governed by MRE 702 and MCL

600.2955. See Elher v Misra, 499 Mich 11, 22; 878 NW2d
790 (2016).

MRE 702 provides:

If the court determines that scientific,
technical, or other specialized
knowledge will assist the trier of
fact to understand the evidence or to
determine a fact in issue, a witness
qualified as an expert by knowledge,
skill, experience, training, or education
may testify thereto in the form of
an opinion or otherwise if (1) the
testimony is based on sufficient facts
or data, (2) the testimony is the product
of reliable principles and methods,
and (3) the witness has applied the
principles and methods reliably to the
facts of the case.

MCL 600.2955 provides:

(1) In an action for the death of a person or for injury
to a person or property, a scientific opinion rendered by
an otherwise qualified expert is not admissible unless the
court determines that the opinion is reliable and will assist
the trier of fact. In making that determination, the court
shall examine the opinion and the basis for the opinion,
which basis includes the facts, technique, methodology,
and reasoning relied on by the expert, and shall consider all
of the following factors:

(a) Whether the opinion and its basis have been subjected
to scientific testing and replication.

(b) Whether the opinion and its basis have been subjected
to peer review publication.

0023a

R
EC

EIV
ED

 by M
SC

 8/20/2025 12:55:18 PM

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020237746&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_531&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_531 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2020237746&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_531&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_531 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.116&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.116&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035638828&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_617&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_617 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035638828&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_617&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_617 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035638828&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_617&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_617 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035638828&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_617&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_617 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.116&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Idc86b5e3ff7611d98ac8f235252e36df&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6bc98a00579241a6855238652d5f6769&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004600454&pubNum=0000542&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_542_278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_278 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004600454&pubNum=0000542&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_542_278&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_278 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ia59d98a9ff6c11d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6bc98a00579241a6855238652d5f6769&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003507489&pubNum=0000542&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_542_183&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_183 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003507489&pubNum=0000542&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_542_183&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_183 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030586739&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_161 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030586739&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_161&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_161 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2912A&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_58730000872b1 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ibbb77470ff2711d983e7e9deff98dc6f&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6bc98a00579241a6855238652d5f6769&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001522274&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_477&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_477 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001522274&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_477&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_477 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001522274&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_477&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_477 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I5c008a15ef4611dbb92c924f6a2d2928&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6bc98a00579241a6855238652d5f6769&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011992319&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_294 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011992319&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_294 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011992319&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_294 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=I65c4cfeb2a9e11dea82ab9f4ee295c21&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6bc98a00579241a6855238652d5f6769&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018612317&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_395&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_395 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018612317&pubNum=0000543&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_543_395&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_395 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NF7A32FA033AC11DB939AD224E78C99B1&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6bc98a00579241a6855238652d5f6769&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005483&cite=MIRREVMRE702&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2955&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2955&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Ifde85728cf2511e5b4bafa136b480ad2&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6bc98a00579241a6855238652d5f6769&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038251356&pubNum=0000542&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_542_22&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_22 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038251356&pubNum=0000542&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=RP&fi=co_pp_sp_542_22&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_22 
https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=NF7A32FA033AC11DB939AD224E78C99B1&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=6bc98a00579241a6855238652d5f6769&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005483&cite=MIRREVMRE702&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2955&originatingDoc=I51daf290d86611ec8e73e9fd8376c306&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 


Howard-Reed v. Braver, Not Reported in N.W. Rptr. (2022)

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 6

(c) The existence and maintenance of generally accepted
standards governing the application and interpretation of a
methodology or technique and whether the opinion and its
basis are consistent with those standards.

(d) The known or potential error rate of the opinion and its
basis.

(e) The degree to which the opinion and its basis are
generally accepted within the relevant expert community.
As used in this subdivision, “relevant expert community”
means individuals who are knowledgeable in the field of
study and are gainfully employed applying that knowledge
on the free market.

(f) Whether the basis for the opinion is reliable and whether
experts in that field would rely on the same basis to reach
the type of opinion being proffered.

(g) Whether the opinion or methodology is relied upon by
experts outside of the context of litigation.

(2) A novel methodology or form of scientific evidence
may be admitted into evidence only if its proponent
establishes that it has achieved general scientific
acceptance among impartial and disinterested experts in the
field.

(3) In an action alleging medical malpractice, the
provisions of this section are in addition to, and do not
otherwise affect, the criteria for expert testimony provided
in section 2169.

*7  The trial court “may admit evidence only once it ensures,

pursuant to MRE 702, that expert testimony meets that

rule's standard of reliability.” Gilbert v DaimlerChrysler
Corp, 470 Mich 749, 782; 685 NW2d 391 (2004). “This
gatekeeper role applies to all stages of expert analysis.

MRE 702 mandates a searching inquiry, not just of the data
underlying expert testimony, but also of the manner in which

the expert interprets and extrapolates from those data.” Id.
at 782.

The trial court analyzed defendants’ summary disposition
motion from two perspectives: (1) whether Dr. Bader could
provide admissible expert opinion testimony if whether Dr.
Braver had appropriately followed up on the 2015 CT scan,
plaintiff's pancreatic cancer would have been timely treated

and resulted in a more favorable outcome and prognosis;
and (2) whether plaintiff could prove that she did not have
metastasis to the liver in 2015, and that the spread of
cancerous cells to the liver could have been prevented but
for Dr. Braver's malpractice in 2015. With respect to the first
perspective, the trial court concluded:

There is no genuine issue of material
fact that the cancer was in the pancreas
2015 and it grew larger, the extent of
which was measured by a comparison
of the two scans, the 2015 missed
scan and the 2017 scan. The treatment
and consequences of it are not in
issue as there is no genuine issue of
material fact as to it, as evidence by the
agreement of the experts, the deferral
of plaintiff's expert to the treating
physicians and the treating physicians’
testimony the growth was indolent
and the treatment of it not effected
nor changed by the year and a half
delay. The issue of proximate cause is
undisputed.

The trial court summarized Dr. Bader's expert opinion as
follows:

Bader's opinion is that a person
with a single metastasis (i.e. to the
pancreas alone) has a better than 50%
chance of a five-year survival but
that a person, like plaintiff, who had
multiple metastasis (to the pancreas
and the liver) does not. That is,
since there was one organ involved
in the 2015 renal cell carcinoma
metastasis, to the pancreas, and the
2017 showed metastasis to the liver
and the pancreas, not just the pancreas,
plaintiff has a reduced outcome for
recovery.
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The trial court excluded this opinion because Dr. Bader
failed to demonstrate its scientific validity. The article that
plaintiff attached to her response to defendants’ summary
disposition motion did not corroborate Dr. Bader's opinion
that the appearance of a second metastasis in the June 2017
CT scan indicated a sharp reduction in the likelihood of five-
year survival. Thus, the trial court found plaintiff's theory
fatally flawed. The opinion that plaintiff lost an opportunity to
achieve a 50 percent or greater likelihood of a more favorable
outcome because of the 18-month delay between the two CT
scans did not meet the requirements for admissibility in MCL
600.2955 as it was unsupported by any indicia of reliability.
Plaintiff disputes the trial court's conclusion, but her argument
is based mainly on an analysis of whether a question of fact
exists, with little analysis of scientific literature cited by Dr.
Bader in support of her conclusion.

Dr. Bader testified in his deposition that his opinion was
supported by an article posted on the UptoDate website, but
he did not produce the article at the time of his deposition
and he had difficulty identifying it. When asked the title of
the article, he replied, “It is renal cell carcinoma. There may
be some detailed modifier there, but I don't remember.” He
testified regarding the 2017 CT finding of two locations of
metastasis:

*8  Q. So if we go to June 2, 2017, there are two metastatic
lesions, correct?

A. Right.

* * *

Q. Are you aware of any literature that equates to, and I
am going, actually, to your number 12 here, it says that, “In
a situation as this, the prognosis for a solitary metastasis
as opposed to multiple metastasis is considerably better,”
correct?

A. Correct.

Q. Have you seen any literature in which it talks about
the solitary metastasis but also equates it to also a limited
number of distant metastasis?

* * *

A. Oligo; in other words, are there survival statistics for
people with more than one metastatic site?

Q. Correct. You made a statement in your affidavit with
respect to solitary mets.

Is there literature that you are aware of that also discusses
limited distance?

A. With limited but multiple mets, the five-year overall
survival is about 29 percent. It is a – solitary mets is about
55 percent.

Q. So I'm sorry. So limited, which is basically two to what?

A. It's two to several, but they can't be too big and they can't
be in bad places.

Q. And she was limited in June of 2017?

A. Yes.

Q. Okay. And you said that survival rate is what?

A. 29.

Q. Five year?

A. Five-year overall.

Q. And you said the solitary is 50?

A. About 55.

Q. And where was this, all in the up-to-date, or somewhere
else?

A. All in the up-to-date.

Dr. Bader testified that if plaintiff had the solitary pancreatic
metastasis treated in 2015, the five-year overall survival
rate was 73 percent, or “three chances out of four of never
developing another metastasis.” In 2015, plaintiff's metastatic
cancer “only seeded to the pancreatic area by December
2015.” Dr. Bader stated, “[Y]ou got a negative CAT scan
in ‘15 and a positive CAT scan in ‘17, so, plus that thing,
pancreatic lesion, had been around a long time. So I think it
is more likely than not that it had no[t] seeded beyond the
pancreas in ... 2015.” However, he admitted that he was not
certain.

Plaintiff later submitted the UptoDate article on which Dr.
Bader relied, which was entitled Role of surgery in patients
with metastatic renal cell carcinoma (October 2019) (“Role
of Surgery”). The Role of Surgery article discusses treatment
rates for patients with metastatic renal cell carcinoma (RCC)
who received “surgical resection of metastatic foci,” or
“metastasectomy, which is “a treatment option that can yield
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long-term disease-free survival.” The study selected 278
patients “with recurrent RCC in which 51 percent underwent
removal of all of their metastatic disease with curative intent,
25 percent underwent partial resection of their metastatic
disease, and 24 percent were treated without surgery.” The
metastases occurred “most frequently resected from the lung,
brain, bone, and soft tissue.” The article indicates that
“resections of solitary metachronous liver metastases are
possible, although the morbidity may be high.” In selected
patients, “two-year survival is greater than 50 percent.”
In a paragraph regarding pancreatic metastases, plaintiff
underlined the following passages:

Patients with pancreatic metastases seem to have a better
prognosis, which may be a result of a more indolent
biology. In addition, patients who present with pancreatic
metastases also respond better to targeted agents, although
the reason for this is unknown. A systematic literature
review of 384 patients with RCC metastases to the
pancreas managed with (n = 321) or without (n = 73)
metastasectomy revealed five-year overall survivals of 73
and 14 percent respectively. The postoperative in-hospital
mortality associated with pancreatic resection was 2.8
percent. The presence of extrapancreatic RCC metastases
was associated with worse disease-free survival, and
symptomatic metastases were associated with worse
overall survival. Surprisingly, the size of the largest
tumor resected, number of pancreatic metastases, type of
pancreatic resection, and interval from diagnosis of RCC
to pancreatic metastasis were not predictive of survival.

*9  The underlined text does not corroborate Dr. Bader's
opinion that plaintiff's chances for five-year survival dropped
from 73 percent to 29 percent between December 2015
and June 2017. The 73 percent figure stated in the article
is not related to a comparison of single-metastasis to
multiple metastasis patients, or a comparison of success rates
correlated to timeliness of diagnosis and treatment. Nothing
in the article relates to Dr. Bader's opinion.

Plaintiff argues that the difference of opinion between Dr.
Bader and the defense experts is a matter for the jury to decide,
but this argument overlooks the trial court's gatekeeping
role in determining the admissibility of expert testimony.
Dr. Bader's testimony failed to establish that his opinion
regarding plaintiff's lost opportunity for a more favorable
outcome was subjected to scientific testing and replication, or
subjected to peer review publication. MCL 600.2955(1)(a)-
(b). His testimony also fails to show the “degree to which
the opinion and its basis are generally accepted within the

relevant expert community.” MCL 600.2955(1)(e). He did
not demonstrate that “the basis for the opinion is reliable
and whether experts in that field would rely on the same
basis to reach the type of opinion being proffered.” MCL
600.2955(1)(f). There is no evidence related to the factors
in MCL 600.2955(1)(c) (“existence and maintenance of
generally accepted standards governing the application and
interpretation of a methodology or technique”) or (1)(d)
(“known or potential error rate of the opinion and its basis”).
Nor is there any indication in the record that Dr. Bader's
opinion “is relied upon by experts outside of the context of
litigation.” MCL 600.2955(1)(g). Therefore, the trial court
did not err by excluding Dr. Bader's opinion that failure to
timely follow up with the 2015 CT scan cost plaintiff the
opportunity for a better outcome.

Plaintiff argues that there is no factual dispute that the
pancreatic cancer grew in the 18-month period and that liver
cancer also appeared in the June 2017 CT scan. This is
accurate, but it does not address the deficiency in plaintiff's
proofs, namely, the lack of scientific support for Dr. Bader's
lost-opportunity theory and causation. Additionally, the trial
court found that Dr. Bader's testimony failed to support
causation with respect to other unfavorable outcomes, such
as proteinuria or the necessity of the Whipple procedure or
Votrient, but plaintiff does not challenge these conclusions on
appeal.

In sum, the trial court did not err by granting
summary disposition because plaintiff failed to establish by
scientifically acceptable evidence that she lost an opportunity
for a more favorable outcome in the 18 months that elapsed
between the December 2015 and June 2017 CT scans.

V. DEFENDANTS’ ISSUE ON CROSS-APPEAL

Defendants argue in their cross-appeal that the trial court
should have also granted summary disposition on the ground
that the factual basis for plaintiff's causation theory was
speculative. However, because we have rejected each of
plaintiff's claims of error and are affirming the trial court's
dismissal of plaintiff's claims, it is unnecessary to address this
issue.

VI. CONCLUSION
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*10  The trial court did not err by ruling that Dr. Lam was
not qualified to testify as a standard-of-care expert in the
specialty of family practice medicine. The trial court also did
not abuse its discretion by denying plaintiff's request to amend
her witness list to name a new standard-of-care expert, and it
did not err by granting summary disposition as plaintiff fails to

establish, by scientifically acceptable evidence, that she lost
an opportunity for a more favorable outcome. We affirm.

All Citations

Not Reported in N.W. Rptr., 2022 WL 1593795

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Before: Feeney, P.J., and M. J. Kelly and Rick, JJ.

Opinion

Per Curiam.

*1  In this no-fault action, plaintiff appeals as of right an
order granting summary disposition to defendant under MCR
2.116(C)(10) (no genuine issue of material fact). We affirm.

I. FACTUAL BACKGROUND

This action arises out of a car accident that occurred in
July 2018, in Emmet County, Michigan. When the accident
happened, plaintiff was the passenger in a car that was
stopped on M-68, at an intersection with US-31. Defendant
rear-ended the car, causing injury to plaintiff. Plaintiff filed
a complaint, naming defendant and Farm Bureau General
Insurance Company as defendants, and alleging one count
of breach of contract against Farm Bureau only. Plaintiff
claimed that Farm Bureau was required to pay her no-fault
personal protection insurance benefits because defendant was
uninsured when the accident occurred. Farm Bureau was
dismissed as a party by stipulation on August 16, 2021,
and the case continued with defendant Kosar as the only

remaining party. 1

In March 2022, defendant filed a motion for a Daubert 2

evidentiary hearing regarding the qualification of one of
plaintiff's expert witnesses. Defendant indicated that plaintiff
sought to have Margaret Rorick, a nurse practitioner, qualified
as an expert. Defendant further explained that plaintiff
wanted to introduce testimony from Rorick to link her
recent diagnosis of fibromyalgia with the car accident.
Defendant noted that a qualified expert witness's testimony
would be necessary in order for plaintiff to establish a
causal link between her fibromyalgia diagnosis and the car
accident. Defendant questioned whether Rorick could provide
reliable testimony to demonstrate causation and asked that an
evidentiary hearing be held to explore the issue.

In response, plaintiff argued that defendant was not seeking
a Daubert hearing to determine whether Rorick could be
qualified as an expert, but rather sought to exclude her
as an expert on causation as the first step toward filing a
motion for summary disposition. Plaintiff further stated that
the “court should rule that defendant's motion to exclude
expert testimony at this juncture is wholly inappropriate and
untimely because it is not made with the expectation of an
actual trial being conducted, and is instead, being requested
for an improper purpose or use.”

On September 12, 2022, the trial court granted the motion
for a Daubert hearing. A hearing on the matter was held in
October 2022. Rorick testified that she is a board-certified
nurse practitioner and previously worked as a registered
nurse. Rorick treated plaintiff on several occasions and stated
that she was willing to testify that plaintiff's fibromyalgia
was caused by the car accident because plaintiff did not
develop symptoms of the disease until after the accident.
When asked how she arrived at a diagnosis of fibromyalgia,
Rorick testified that she input plaintiff's symptoms into an
online medical database called Epocrates. Rorick testified
that according to the Epocrates database, fibromyalgia can be
brought on by trauma, including the trauma of a car accident.
She attested that she believed Epocrates to be a reliable and
widely-used resource, and agreed that she used Epocrates
to diagnose a causal link between plaintiff's fibromyalgia
diagnosis and her car accident. Rorick agreed that she first
treated plaintiff on October 19, 2019, approximately 15
months after the car accident occurred in June 2018. She
further agreed that in plaintiff's deposition, plaintiff testified
that she experienced some symptoms typical of fibromyalgia
before the June 2018 car accident. Rorick stated that at
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her appointment, plaintiff did not mention experiencing any
fibromyalgia related symptoms before the accident.

*2  Following Rorick's testimony, plaintiff's counsel noted
that he did not intend to call Rorick as an expert witness
and instead wished to call her as a treating physician to give
opinion testimony about plaintiff's condition. Defendant's
counsel responded that plaintiff would need to present an
expert witness on the issue of causation and that the point of
the Daubert hearing was to determine whether Rorick could
be qualified as an expert. Defendant's counsel also noted that
plaintiff had not presented a witness list with any potential
expert witnesses listed on it. Defendant's counsel requested
that the matter be adjourned and indicated that a motion for
summary disposition would be forthcoming. The hearing was
then adjourned.

In March 2023, defendant moved for summary disposition
under MCR 2.116(C)(10). Defendant argued that summary
disposition was proper because plaintiff could not establish
a causal connection between her diagnosis of fibromyalgia
and defendant's alleged negligence. Defendant explained that
in order to show a causal link between the fibromyalgia
diagnosis and the car accident, plaintiff would need to present
expert testimony, particularly because the actual cause of
fibromyalgia is not well understood. Defendant contended
that plaintiff had not presented an expert witness, noting that
Rorick was merely intended to be a fact witness, as admitted
by plaintiff's counsel.

Defendant further argued that even if Rorick were presented
as an expert witness, her testimony regarding causation
was unreliable. Defendant explained that the only source
Rorick cited as a basis for her conclusion that plaintiff's
fibromyalgia was caused by the car accident was the online
resource Epocrates, which is largely meant to be used to
check drug interactions and pharmaceutical information,
rather than to diagnose patients. Further, Rorick's only other
basis for finding a causal link between plaintiff's fibromyalgia
diagnosis and the car accident was the fact that plaintiff
only developed the disease after the car accident occurred.
A temporal relationship, argued defendant, is not enough to
demonstrate causation. Defendant thus argued that plaintiff
could not establish causation, and that her claim against
defendant should be dismissed.

Plaintiff filed an answer on March 20, 2023. She contended
that Rorick could testify as an expert witness in support of
plaintiff's theory of causation even if she was not qualified

as an expert witness. Plaintiff further argued that Rorick's
causation testimony, as presented at the Daubert hearing,
was sound and reliable. She explained that Epocrates was
an application used by over one million doctors nationwide,
and that it could be used for diagnostic purposes, not just
to verify drug interactions or pharmaceutical information.
Thus, said plaintiff, Rorick's causation testimony was based
on a trustworthy foundation, and she could be qualified as an
expert witness.

Additionally, if Rorick could not be qualified as an expert,
plaintiff argued that Dr. Ryan O'Connor, who treated plaintiff
before the Daubert hearing took place, could testify as an
expert in support of plaintiff's causation theory. Plaintiff
acknowledged that Dr. O'Connor was not on her witness list,
but explained that this was so because her counsel was not
made aware that she had seen Dr. O'Connor until after the
Daubert hearing took place. Plaintiff asked that the motion
for summary disposition be denied in order to allow plaintiff
time to submit an amended witness list and to take Dr.
O'Connor's deposition. Plaintiff contended that allowing the
case to proceed at a slower pace before trial would minimize
any prejudice to defendant.

Defendant replied that Rorick's so-called causation theory
confused correlation with causation, was based on unreliable
information, and ultimately amounted to mere speculation.
Defendant further contended that plaintiff should not be
allowed to introduce Dr. O'Connor as an expert witness,
noting that plaintiff's original witness list was untimely and
that plaintiff was only now trying to find an expert to support
her causation theory. Defendant argued that plaintiff had made
no real effort to demonstrate good cause for the late addition.
Defendant thus asked the court to overlook plaintiff's attempts
to keep her case alive and instead grant defendant's motion
for summary disposition.

*3  A hearing on the motion took place in April 2023,
and the parties largely argued consistent with their briefs.
The trial court observed that despite stating at the Daubert
hearing that Rorick was only being presented as a fact witness,
plaintiff was now backpedaling and attempting to have Rorick
introduced as an expert witness. Plaintiff's counsel averred
that he did not mean to state that Rorick was only intended to
be a fact witness and that he wished to have her qualified as
an expert. Regarding plaintiff's attempt to add Dr. O'Connor
as an expert witness, the court observed that it did not believe
plaintiff's counsel acted in bad faith by failing to mention
Dr. O'Connor before the Daubert hearing. Nevertheless, the
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trial court ultimately chose to grant defendant's motion for
summary disposition, reasoning:

I think that I have to grant
summary disposition motion, not
because [plaintiff's counsel] ... said
that they ... didn't intend to call
[Rorick] as an expert, but I think that
her—her testimony, as to causation,
is insufficient to support her. I think
that she's qualified. I think she's very
competent and I think that she could
qualify as an expert and, if asked
to do so, I would certainly be—be
inclined to qualify her, based upon her
years of experience, but the problem
is that, as it relates to her specific
diagnosis with this particular plaintiff,
her testimony fails to establish the
appropriate nexus for causation, under
the requisite case law and I think,
under the circumstances, I think I'm
required to grant the motion for
summary disposition .... [A]s much
as ... I may want to allow you an
opportunity to amend your witness
list and reopen discovery to allow
you to have a new expert added
that—with this new person that she
sought treatment with, after the fact,
I don't think that that would be fair.
I think would be unfairly prejudicial,
at this juncture, to allow you to do
that, and I don't think there is any
basis of authority for me to grant
the alternate relief. Your request is,
respectfully, I think, at this point, given
the amount of—I think if it had been
—the request had been made sooner,
it's—it we're six months after you
guys were here for this and ... at this
point, when the summary disposition
motion that we ... knew or should
have known was forthcoming, after
her testimony, to wait until now to
ask for this alternative relief, would be
unfairly prejudicial to the defendant.
So, I'm gonna [sic] deny your request

for alternate relief and I'm gonna
[sic] grant the motion for summary
disposition on behalf of the defendant,
for the reasons stated on the record.

An order granting the motion for summary disposition was
entered later that same day. This appeal followed.

II. ANALYSIS

Plaintiff argues that the trial court erred by declining to allow
her to introduce either Rorick or Dr. O'Connor as an expert
witness in support of the theory that her fibromyalgia was

caused by the car accident. We disagree. 3

*4  The trial court granted summary disposition to defendant
under MCR 2.116(C)(10). This Court reviews de novo a trial

court's decision on a motion for summary disposition. El-
Khalil v Oakwood Healthcare Inc, 504 Mich 152, 159; 934
NW2d 665 (2019). A motion under MCR 2.116(C)(10) “tests

the factual sufficiency of a claim.” Id. at 160 (citation
and emphasis omitted). In considering a motion under MCR
2.116(C)(10), the trial court “must consider all evidence
submitted by the parties in the light most favorable to the
party opposing the motion.” Id. The motion “may only be
granted when there is no genuine issue of material fact.” Id.
“A genuine issue of material fact exists when the record leaves
open an issue upon which reasonable minds might differ.” Id.
(quotation marks and citation omitted).

This Court reviews a trial court's ruling concerning the
qualification of a proposed expert witness, as well as whether
to permit the addition of an expert witness, for an abuse of
discretion. Crego v Edward W Sparrow Hosp Ass'n, 327 Mich
App 525, 529; 937 NW2d 380 (2019); Cox v Hartman, 322
Mich App 292, 312; 911 NW2d 219 (2017). Questions of
law underlying an evidentiary ruling are reviewed de novo.

Elher v Misra, 499 Mich 11, 21; 878 NW2d 790 (2016).

A. CAUSATION

In general, the no-fault act, MCL 500.3101 et seq., limited
traditional tort liability for automobile accidents in exchange
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for “a compulsory motor vehicle insurance program under
which insureds may recover directly from their insurers,
without regard to fault, for qualifying economic losses arising

from motor vehicle incidents.” McCormick v Carrier, 487
Mich 180, 189; 795 NW2d 517 (2010). Under the no-fault
act, a defendant may be liable in tort for an automobile
accident only in certain circumstances. Id. Specifically, “[a]
person remains subject to tort liability for noneconomic loss
caused by his or her ownership, maintenance, or use of a
motor vehicle only if the injured person has suffered death,
serious impairment of body function, or permanent serious

disfigurement.” MCL 500.3135(1).

Here, the question is whether plaintiff's fibromyalgia was
caused by the car accident. “Causation is an issue that is
typically reserved for the trier of fact unless there is no dispute

of material fact.” Patrick v Turkelson, 322 Mich App 595,
616; 913 NW2d 369 (2018) (citation omitted). Establishing
causation in the no-fault context requires plaintiff to show
that the other driver's conduct was a cause in fact and a legal

cause of their injuries. Wilkinson v Lee, 463 Mich 388, 391;
617 NW2d 305 (2000). Cause in fact “requires the plaintiff to
present substantial evidence from which a jury may conclude
that more likely than not, but for the defendant's conduct,

the plaintiff's injuries would not have occurred.” Patrick,
322 Mich App at 617 (citation and quotation marks omitted).
“[L]egal causation,” on the other hand, is “that which operates
to produce particular consequences without the intervention
of any independent, unforeseen cause, without which the

injuries would not have occurred.” Helmus v Mich Dep't
of Transp, 238 Mich App 250, 256; 604 NW2d 793 (1999).

“To be adequate, a plaintiff's circumstantial proof must
facilitate reasonable inferences of causation, not mere

speculation.” Skinner v Square D Co, 445 Mich 153, 164;
516 NW2d 475 (1994). “[T]he basic legal distinction between
a reasonable inference and impermissible conjecture with
regard to causal proof” is as follows:

As a theory of causation, a conjecture
is simply an explanation consistent
with known facts or conditions, but not
deducible from them as a reasonable
inference. There may be 2 or more
plausible explanations as to how an

event happened or what produced it;
yet, if the evidence is without selective
application to any 1 of them, they
remain conjectures only. On the other
hand, if there is evidence which points
to any 1 theory of causation, indicating
a logical sequence of cause and effect,
then there is a juridical basis for such
a determination, notwithstanding the
existence of other plausible theories
with or without support in the

evidence. [Id., quoting Kaminski v
Grand Trunk Western R Co, 347 Mich
417, 422; 79 NW2d 899 (1956).]

*5  “[A]t a minimum, a causation theory must have some

basis in established fact.” Skinner, 445 Mich at 164.

Id. at 164. It is not “sufficient to submit a causation
theory that, while factually supported, is, at best, just as
possible as any other theory.” Id. Instead, “the plaintiff must
present substantial evidence from which a jury may conclude
that more likely than not, but for the defendant's conduct,

the plaintiff's injuries would not have occurred.” Id. at
164-165.

Because this is an issue of medical causation, lay testimony
alone that the car accident caused plaintiff's fibromyalgia is

insufficient. See, e.g., Elher, 499 Mich at 21-22 (requiring
expert testimony on negligence in a medical malpractice
action unless the matter “is within the common knowledge

and experience” of the average juror); Howard v Feld,
100 Mich App 271, 273; 298 NW2d 722 (1980) (“Where ...
the contested issue involves medical questions beyond the
scope of lay knowledge, such as ... the causal link between
an alleged accident and an injury, testimony by [a] lay
witness may be improper.”). MRE 702, which governs the
admissibility of expert testimony, provides:

If the court determines that scientific,
technical, or other specialized
knowledge will assist the trier of
fact to understand the evidence or to
determine a fact in issue, a witness
qualified as an expert by knowledge,
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skill, experience, training, or education
may testify thereto in the form of
an opinion or otherwise if (1) the
testimony is based on sufficient facts
or data, (2) the testimony is the product
of reliable principles and methods,
and (3) the witness has applied the
principles and methods reliably to the
facts of the case.

Under MRE 702, the trial court must “ensure that each aspect
of an expert witness's testimony, including the underlying data
and methodology, is reliable” per “the standards of reliability
that the United States Supreme Court articulated in Daubert

....” Elher, 499 Mich at 22.

“MCL 600.2955(1) requires the court to determine whether
the expert's opinion is reliable and will assist the trier of
fact by examining the opinion and its basis, including the
facts, technique, methodology, and reasoning relied on by the

expert[.]” Elher, 499 Mich at 23. Under the statute, the
following factors may be considered:

(a) Whether the opinion and its basis have been subjected
to scientific testing and replication.

(b) Whether the opinion and its basis have been subjected
to peer review publication.

(c) The existence and maintenance of generally accepted
standards governing the application and interpretation of a
methodology or technique and whether the opinion and its
basis are consistent with those standards.

(d) The known or potential error rate of the opinion and its
basis.

(e) The degree to which the opinion and its basis are
generally accepted within the relevant expert community.
As used in this subdivision, “relevant expert community”
means individuals who are knowledgeable in the field of
study and are gainfully employed applying that knowledge
on the free market.

(f) Whether the basis for the opinion is reliable and whether
experts in that field would rely on the same basis to reach
the type of opinion being proffered.

(g) Whether the opinion or methodology is relied upon
by experts outside of the context of litigation. [MCL
600.2955(1)(a) through (g).]

However, not every factor identified in MCL 600.2955, nor

every Daubert factor, is relevant in every case. Elher, 499
Mich at 24-25.

*6  The record reflects that on July 11, 2018, plaintiff
treated with Abigail Scott, FNP, who noted that plaintiff
had hypothyroidism and was suffering from lethargy. She
then treated with John Wallace, PAC, on July 13, 2018,
and Dr. Catherine Zimmerman, D.O., on August 1, 2018.
Neither Wallace nor Dr. Zimmerman diagnosed plaintiff
with fibromyalgia at that time. Dr. Zimmerman saw plaintiff
again on August 18, 2019, and once again no mention of
fibromyalgia is included in the medical records. Rorick was
the first individual to diagnose plaintiff with fibromyalgia
in October 2019, at OMH Medical Group in Indian River,
Michigan. In November 2019, plaintiff treated with Dr.
Michael Florek, D.O., at the same facility. Dr. Florek
diagnosed plaintiff with chronic pain syndrome, but did not
confirm the fibromyalgia diagnosis.

In April 2020, plaintiff treated with Dr. Srijana Bakshi, M.D.,
who diagnosed her with fibromyalgia and noted that the “most
likely inciting event is the MVA [motor vehicle accident]
from 2018[.]” However, at her deposition, Dr. Bakshi
stated that she could not conclusively say that plaintiff's
fibromyalgia was caused by the car accident. Additionally,
when presented with evidence that plaintiff experienced
symptoms of fibromyalgia before the car accident at issue
in this case, Dr. Bakshi again confirmed that she could not
definitively find that plaintiff's fibromyalgia was related to
the car accident involving defendant. Thus, of the witnesses
on plaintiff's witness list before the summary disposition
proceedings took place, Rorick was the only potential witness
willing to testify that there was a causal link between the car
accident and plaintiff's fibromyalgia diagnosis.

Defendant does not take issue with Rorick's qualifications as
an expert in her field, and instead states that she could not
testify as to causation because the foundation for her opinion
on that subject was unreliable. Rorick presented two bases for
her causation theory at the Daubert hearing. The first was that
plaintiff did not have fibromyalgia before the car accident,
suggesting that the accident was the most likely cause of the
disease. The second was that plaintiff's symptoms matched
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the symptoms of fibromyalgia listed in the medical database
Epocrates, in which it was also noted that fibromyalgia is
often caused by trauma. Rorick related that the precipitating
trauma in this case could have been the car accident.

To survive summary disposition, plaintiff's “causation theory
must have some basis in established fact[,]” and “plaintiff
must present substantial evidence from which a jury may
conclude that more likely than not” the car accident caused

her fibromyalgia. Skinner, 445 Mich at 164-165. The
rationale that plaintiff's fibromyalgia was related to the car
accident because plaintiff did not have the disease prior
to the car accident is speculative at best. That there is a
temporal connection between an event and an injury is not

in itself evidence of causation. Craig v Oakwood Hosp,

471 Mich 67, 87; 684 NW2d 296 (2004); West v Gen
Motors Corp, 469 Mich 177, 186; 665 NW2d 468 (2003).
Rorick did not elaborate on this theory beyond merely stating
that it seemed likely that the fibromyalgia was related to
the car accident. Moreover, she agreed that plaintiff had
apparently experienced symptoms of fibromyalgia before the
car accident, suggesting that there might have been some
other cause for the disease. Additionally, the information
obtained from the Epocrates medical database does little
to support Rorick's claim; at best, according to Epocrates,
trauma can be a cause of fibromyalgia. On that basis,
Rorick concluded that the car accident caused plaintiff's
fibromyalgia. Notably, Rorick never testified that Epocrates
directly stated that a car accident could cause fibromyalgia,
and she further stated that Epocrates indicated that the disease
could also be caused by “infection ... emotional trauma or war
deployment or major surgical procedure.” Rorick presented
no further scientific data to support her theory of causation.

*7  Ultimately, our Supreme Court has explained that “[t]o
be adequate, a plaintiff's circumstantial proof must facilitate
reasonable inferences of causation, not mere speculation.”

Skinner, 445 Mich at 164. It is not enough “to submit a
causation theory that, while factually supported, is, at best,
just as possible as another theory.” Id. Viewing the transcripts
and medical records in the light most favorable to plaintiff, we
conclude that plaintiff's theory of causation is not sufficiently
supported by scientific data or record evidence. While it is
possible that the car accident at issue here could have caused
plaintiff's fibromyalgia, it is equally likely that some other
factor in plaintiff's life—including emotional or physical
trauma from an entirely separate source—could have been the
onset for the disease. Accordingly, the trial court did not err

by granting defendant's motion for summary disposition and
dismissing plaintiff's claim.

B. AMENDMENT OF WITNESS LIST

As noted, plaintiff also argues that the trial court erred by
declining to allow her to add Dr. Ryan O'Connor as an expert
witness. The original scheduling order in this case was entered
September 23, 2021, and indicated that the filing deadline
for witness lists was December 29, 2021. On February 2,
2022, the trial court entered an order extending discovery and
moving the deadline for filing witness lists to March 6, 2022.
On May 26, 2022, the parties stipulated to extend discovery
through the case evaluation deadline, which, according to
the original scheduling order, was set for July 2022. Plaintiff
did not file a witness list before the July 2022 deadline, and
instead filed her first and only witness list on September 6,
2022, nearly two months after the close of discovery. Plaintiff
first made mention of Dr. O'Connor as a potential expert
witness in her response to defendant's motion for summary
disposition, in which her counsel explained that plaintiff
had not mentioned that she saw Dr. O'Connor before the
Daubert hearing. While that may be so, the Daubert hearing
took place in October 2022, and plaintiff did not file her
response to defendant's motion for summary disposition until
March 2023. Thus, approximately five months passed with
no indication from plaintiff that she had seen another doctor
who could serve as an expert witness. Neither plaintiff nor her
counsel have presented an explanation for the oversight, other
than a general admission from plaintiff's counsel indicating
that he did not know plaintiff had gone to see another doctor
while the trial court proceedings were ongoing.

Plaintiff argues that the trial court's denial of her request to
amend her witness list was a sanction for failing to submit
a timely witness list. A trial court may preclude a party
from introducing expert witnesses as a sanction for failing
to follow discovery orders. MCR 2.313(B)(2)(b). “Witness
lists are an element of discovery,” and are imposed to avoid
“trial by surprise.” Grubor Enterprises, Inc v Krotidis, 201
Mich App 625, 628; 506 NW2d 614 (1993) (quotation marks
and citation omitted). As a case proceeds, the trial court sets
a deadline for submitting witness lists and for disclosing
any expert witnesses. MCR 2.401(I)(1). If a witness is not
disclosed in accordance with the court rule, the trial court
has discretion to prevent the witness from testifying unless
good cause for the nondisclosure is shown. MCR 2.401(I)
(2). “Disallowing a party to call witnesses can be a severe
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punishment, equivalent to a dismissal.” Duray Dev, LLC v
Perrin, 288 Mich App 143; 792 NW2d 749 (2010). However,

that proposition does not mean that disallowing witnesses
is always tantamount to a dismissal. Nor does it mean that
a trial court cannot impose such a sanction even if it is
equivalent to a dismissal. Because the decision is within
the trial court's discretion, caselaw mandates that the trial
court consider “the circumstances of each case to determine
if such a drastic sanction is appropriate.” “[T]he record
should reflect that the trial court gave careful consideration
to the factors involved and considered all of its options
in determining what sanction was just and proper in the
context of the case before it.” Relevant factors can include,
but are not limited to,

*8  (1) whether the violation was willful [sic] or
accidental; (2) the party's history of refusing to
comply with discovery requests (or refusal to disclose
witnesses); (3) the prejudice to the defendant; (4) actual
notice to the defendant of the witness and the length
of time prior to trial that the defendant received such
actual notice; (5) whether there exists a history of
plaintiff's engaging in deliberate delay; (6) the degree
of compliance by the plaintiff with other provisions of
the court's order; (7) an attempt by the plaintiff to timely
cure the defect[;] and (8) whether a lesser sanction would
better serve the interests of justice. This list should not
be considered exhaustive.

The trial court should also “determine whether the party
can prove the elements of his position based solely
on the parties’ testimony and any other documentary

evidence.” [ Duray Dev, 288 Mich App at 164-165.]

We conclude that plaintiff's reliance on Duray Dev and
caselaw concerning discovery sanctions is misplaced.
Although it is true that plaintiff failed to timely file a
witness list, the motion to amend the witness list to add Dr.
O'Connor as an expert is a different matter entirely. Notably,
plaintiff only attempted to amend the witness list in response
to defendant's motion for summary disposition, in which
defendant argued that plaintiff's claim should be dismissed
because Rorick could not provide expert testimony in support
of plaintiff's causation theory. A trial court's decision to allow
for the replacement of a disqualified expert—or, in this case,
one whose disqualification was imminent—is not equivalent
to precluding a witness from testifying as a sanction for
untimely discovery. Plaintiff nevertheless argues that denying
the amendment of the witness list was a severe sanction,
and claims that defendant would not have been prejudiced
by the amendment of the witness list had the court extended
discovery and set a date for trial. But plaintiff overlooks that
by the time she sought to amend her witness list, discovery
had been completed, and would have had to be reopened in
order for a new expert to be admitted. On this record, the
trial court's decision to deny the attempt to amend the witness
list did not fall outside the range of reasonable and principled
outcomes. Thus, the trial court did not abuse its discretion by
denying plaintiff's motion to amend the witness list.

Affirmed.

All Citations

Not Reported in N.W. Rptr., 2024 WL 2795604

Footnotes

1 As a result of the dismissal, Farm Bureau does not participate in this appeal. Accordingly, all references to
“defendant” are references only to Mary Kosar.

2 Daubert v Merrell Dow Pharm, Inc, 509 US 579; 113 S Ct 2786; 125 L Ed 2d 469 (1993).

3 As an initial matter, we note that the table of contents and the substance of plaintiff's brief do not match
her statement of the issues. In the body of the brief, plaintiff's Issue II asks “[w]hether the court erred
in disallowing an alternative witness or subsequent expert witness (doctor) who would have testified that
plaintiff's fibromyalgia diagnosis was linked to her auto accident, who was not previously on plaintiff's witness
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list, but revealed after the evidentiary hearing.” This question is not listed in her statement of the issues; Issue
II instead concerns the weight and admissibility of expert testimony.

In general, if an issue is not contained in the statement of questions presented, it is waived on appeal.
Seifeddine v Jaber, 327 Mich App 514, 521; 934 NW2d 64 (2019); MCR 7.212(C)(5). Similarly, if an issue is
presented in the statement of issues, but is not substantively addressed in the body of the brief, it is considered

abandoned. See Berger v Berger, 277 Mich App 700, 712; 747 NW2d 336 (2008) (“A party abandons
a claim when it fails to make a meaningful argument in support of its position.”). Nevertheless, plaintiff
discusses the issue in full and cites authority in support of her arguments. Likewise, defendant addresses
those arguments despite plaintiff's failure to include them in her statement of the issues. Accordingly, we will

address plaintiff's arguments as though they were properly presented on appeal. See Mack v Detroit, 467
Mich 186, 207; 649 NW2d 47 (2002) (“[A]ddressing a controlling legal issue despite the failure of the parties to
properly frame the issue is a well understood judicial principle.”); Tingley v Kortz, 262 Mich App 583, 588; 688
NW2d 291 (2004) (“[T]his Court possesses the discretion to review a legal issue not raised by the parties.”).

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Jennifer MORRIS, Plaintiff-Appellant,
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ST. CLAIR ORTHOPAEDICS & SPORTS MEDICINE,

PC, and Glenn Minster, M.D., Defendants-Appellees.
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|

September 19, 2024

Wayne Circuit Court, LC No. 21-016798-NH

Before: Letica, P.J., and Garrett and Feeney, JJ.

Opinion

Per Curiam.

*1  In this medical malpractice action, plaintiff, Jennifer
Morris (plaintiff), appeals as of right, the order granting
summary disposition in favor of defendants, St. Clair
Orthopaedics & Sports Medicine, PC (SC Orthopaedics), and
Glenn Minster, MD (Dr. Minster). We affirm.

I. FACTUAL AND PROCEDURAL HISTORY

On December 6, 2021, plaintiff filed a complaint alleging
she suffered from back pain in 2019 and treated with
defendants. As a result of the pain, plaintiff, then 46 years
old, underwent a computed tomography (CT) scan on her
pelvis on February 28, 2019. Additionally, on February 10,
2019, plaintiff had a magnetic resonance imaging (MRI)
scan on her lumbar spine. The MRI scan results revealed
disc bulging and narrowing. Plaintiff reported that she had
a history of low back pain that radiated into her legs,
causing numbness and weakness, and she did not receive
relief through other means, causing her to seek operative
decompression and fusion. Because of the inability to manage
her pain, plaintiff had surgery on June 7, 2019, performed
by defendant Dr. Minster, an orthopedic spine surgeon. Post-
operation, plaintiff experienced significant pain radiating into

her left leg, and medication did not provide pain relief.
A CT scan disclosed that fixation screws were protruding.
Plaintiff sought surgical intervention, and defendant Dr.
Minster recommended hardware removal at L5-S1 on the
left side. Yet, plaintiff did not receive relief after the surgery
occurred on July 27, 2019. Plaintiff asserted that her pain
medications caused her to suffer from a bowel perforation
which required additional surgery, a temporary colostomy,
and reversal surgery. Plaintiff alleged negligence against
defendant Dr. Minster (count I), identifying the breaches
of the standard of care as including: (a) correct use of

neuromonitoring; 1  (b) timely addressing patient complaints
and surgical complications; (c) timely investigation of post-
operative complaints; and (d) other acts and omissions
as uncovered in discovery. In essence, plaintiff claimed
that there was a failure to timely investigate and address
plaintiff's pain complaints following the surgery. Plaintiff
alleged vicarious liability (count II) against defendant SC
Orthopaedics, contending that defendant Dr. Minster was its
employee or agent. Therefore, it was allegedly vicariously
liable for Dr. Minster's negligent acts and omissions. Plaintiff
claimed that these defendants were responsible for her
damages which exceeded $25,000.

With the complaint, plaintiff submitted an affidavit of merit
from Dr. Peter G. Whang, a board-certified orthopedic
surgeon licensed to practice in Connecticut. Dr. Whang
averred that he reviewed plaintiff's hospital medical records
and opined that defendant Dr. Minster breached the standard
of care as set forth in the complaint.

On April 13, 2023, plaintiff filed a motion for leave to
amend the witness list. Plaintiff noted that this medical
malpractice action supported by Dr. Whang's affidavit was
initially assigned the track one scheduling order but was
adjourned by the parties’ stipulation to track two. And, the
court adjourned the scheduling order again on January 17,
2023, which required the exchange of witnesses by February
1, 2023. During Dr. Whang's deposition on the last day before
discovery closed, he identified that the timing of the CT
scan breached the standard of care. But, the timeframe Dr.
Whang cited did not comport with plaintiff's theory of the
case. Rather, plaintiff's theory concluded that there was a five-
week delay in pursuing the hardware removal, not two weeks
as Dr. Whang concluded upon review of the entire medical
record. Plaintiff's counsel sought to replace plaintiff's expert
in light of Dr. Whang's deposition testimony, but the witness
list deadline had passed. Plaintiff asked defense counsel to
stipulate to extend the timeframe to file the witness list. When
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defense counsel did not receive a response from defendants
about the stipulation, plaintiff moved for leave to amend the
witness list.

*2  Plaintiff contended that, under MCR 2.401(I), the trial
court may direct the time for filing and serving witness
lists, and the court may order that a witness cannot testify
except upon good cause shown. Plaintiff acknowledged that
both the decision to allow an expert witness and to grant an
adjournment were discretionary. And, the trial court could
deny a plaintiff's request for leave where the facts involved
multiple requests for continuances, failure to exercise due
diligence, and “lack of injustice to the movant.” In the present
case, plaintiff claimed that there was a prior adjournment
but noted that the medical malpractice action had not been
pending for 18 months. The parties had recently completed
case evaluation, and a trial date was not scheduled. If the
motion were granted, plaintiff would present her expert for
deposition within a short timeframe. The additional expert
would not add new legal theories. And, plaintiff asserted
that she exercised due diligence by seeking a stipulation
to add a new expert upon learning one was necessary.
When the stipulation was not forthcoming, plaintiff filed the
formal motion. Plaintiff claimed that defendants would not
be prejudiced by permitting an amendment to the witness list
to replace Dr. Whang. But, plaintiff alleged that she would
be prejudiced by a denial because the change in Dr. Whang's
testimony addressed the issue of damages.

On April 19, 2023, defendants filed their response in
opposition to plaintiff's motion for leave. Defendants alleged
that, during Dr. Whang's deposition, he noted that he did
not have the complete medical records when preparing his
affidavit of merit. After receipt of those records, Dr. Whang
purportedly abandoned all criticisms of defendants’ treatment
of plaintiff. Additionally, defendants claimed that they had
to make numerous requests to take Dr. Whang's deposition,
first on December 29, 2022, a renewed request on January 17,
2023, and again on February 14, 2023. Dr. Whang was not
produced for deposition until March 31, 2023, the last day
of discovery. And, the case evaluation occurred on April 3,
2023. Accordingly, discovery was now closed, and the case
evaluation completed.

Defendants asserted that the trial court should not exercise
its discretion and allow the addition of an expert witness or
an adjournment because good cause could not be established.
Plaintiff presented an affidavit of merit from an expert
who rendered standard of care criticism without reviewing

the available medical records. Additionally, plaintiff merely
relied on a single standard of care expert and did not produce
the expert until the close of discovery and just prior to case
evaluation. Defendants claimed that “[p]laintiff's lack of a
standard of care expert to bring her case to the jury is not
a reason for the court to reopen discovery.” Accordingly,
defendants requested that the trial court deny the motion
to amend her witness list. Alternatively, if the trial court
granted the motion, defendants asked that the amendment be
limited to the addition of a single standard of care expert,
that the expert be added within 14 days, and that defendants
be entitled to depose the expert within 21 days of the filing
of the amended witness list. If plaintiff's new expert failed
to identify a breach of the standard of care by defendant Dr.
Minster, defendants requested that the case be dismissed with
prejudice.

On April 26, 2023, the trial court heard oral argument
addressing plaintiff's motion for leave to amend the witness
list. The parties argued their positions as reflected in their
written pleadings. The trial court denied the motion for
leave to amend, ultimately adopting defendants’ arguments.
The trial court determined that plaintiff failed to meet her
burden of demonstrating good cause and prejudice. The court
noted that case evaluation was conducted and the cost of Dr.
Whang's deposition incurred. There was no rationale offered
to explain the disparity between Dr. Whang's opinion as set
forth in his affidavit of merit and his deposition testimony.
And, Dr. Whang was not deposed until the last date for
discovery.

On May 8, 2023, defendants filed a motion for summary
disposition under MCR 2.116(C)(10) for plaintiff's failure to
support a breach of the standard of care. Specifically, plaintiff
filed her medical malpractice action, claiming that defendant
Dr. Minster failed to timely address her post-operative surgery
complaints and ongoing neurological problems in her left
leg. In a medical malpractice action, expert testimony was
required to establish the standard of care, breach thereof,
and proximate causation. Although Dr. Whang submitted an
affidavit of merit, identifying breaches of the standard of
care by defendant Dr. Minster, defendants alleged that he
did not identify any such breach during his deposition. That
is, when questioned about medical malpractice, Dr. Whang
stated that nothing came to mind at that time. In light of
plaintiff's failure to support her claim with standard of care
testimony, defendants contended that summary disposition
was warranted.
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*3  On May 18, 2023, plaintiff moved for reconsideration
of the order denying plaintiff's motion for leave to amend
her witness list. Plaintiff alleged that the trial court should
reconsider its decision to deny leave to amend the witness
list because: Dr. Whang changed his opinion during the
deposition; defendants failed to show prejudice; the time
and money expended on Dr. Whang's deposition was
not prejudicial; plaintiff was prejudiced by the change in
opinion; plaintiff exercised due diligence by seeking to
amend the witness list after Dr. Whang's deposition; neither
party accepted the case evaluation thereby not altering the
status of the matter; and defendants moved for summary
disposition premised on Dr. Whang's deposition opinion,
thereby causing plaintiff prejudice. Because plaintiff asserted
and demonstrated good cause in the denial of an amendment,
she alleged that the trial court abused its discretion and should
grant reconsideration.

On June 8, 2023, plaintiff filed a response in opposition
to defendants’ motion for summary disposition, contending
that summary disposition was improper because Dr. Whang
opined that the CT scan should have been obtained on June 27,
2019, and defendants did not obtain the CT scan until July 11,
2019. Furthermore, there had been a substantial breakdown in
the relationship between plaintiff and Dr. Whang because he
elected to withdraw as plaintiff's expert. Therefore, plaintiff
renewed her request to amend her witness list to add
a new expert. In her responsive brief, however, plaintiff
acknowledged that defendants were entitled to summary
disposition because Dr. Whang withdrew as an expert from
the case. Accordingly, plaintiff renewed her request for leave
to amend the witness list to add a new expert and to grant
reconsideration in lieu of deciding the dispositive motion.

On June 14, 2023, defendants filed a reply brief in support of
summary disposition. Defendants asserted that plaintiff failed
to rebut defendants’ claim that she could not support her
medical malpractice action with standard of care testimony.
Although plaintiff alleged that Dr. Whang's deposition
contained sufficient standard of care testimony to survive
summary disposition, Dr. Whang failed to articulate standard
of care criticism in his deposition. Dr. Whang explained the
disparity between his affidavit of merit and his opinion during
the deposition – it was because the medical records were
incomplete at the time of his review. And, in response to
defendants’ motion for summary disposition, plaintiff needed
to produce documentary evidence to establish a genuine issue
of material fact. Plaintiff's recitation of allegations in the
complaint and pledge to retain a new expert was insufficient

to prevent the grant of summary disposition. Because plaintiff
failed to rebut the merits of the dispositive motion, she tacitly
agreed with the dismissal.

On June 22, 2023, the trial court heard oral argument
addressing the motions for reconsideration and summary
disposition. The trial court denied the motion for
reconsideration, citing the prejudice and monetary
expenditures to defendants in light of the posture of the case
for the last 18 months. And it concluded that plaintiff failed
to establish good cause. The trial court granted defendants’
motion for summary disposition determining that Dr. Whang's
testimony did not create a genuine issue of material fact
regarding a breach of the standard of care. Moreover, plaintiff,
in her response brief, acknowledged that summary disposition
was appropriate because Dr. Whang withdrew as an expert
from the case.

II. ANALYSIS

A. MOTION FOR LEAVE TO AMEND WITNESS LIST

Plaintiff first asserts that that the trial court abused its
discretion by denying the motion for leave to amend the
expert witness list. We disagree.

Witness lists constitute a part of discovery. Grubor
Enterprises, Inc v Kortidis, 201 Mich App 625, 628; 506
NW2d 614 (1993) (citation omitted). The primary objective
for engaging in pretrial discovery is to “make available to all
parties, in advance of trial, all relevant facts which might be
admitted into evidence at trial.” Id. Witness lists are designed
to avoid “trial by surprise.” Id. (quotation marks and citation
omitted). The trial court's decision to deny a request for leave
to add an expert witness is reviewed for an abuse of discretion.
Cox v Hartman, 322 Mich App 292, 312; 911 NW2d 219
(2017) (citation omitted). An abuse of discretion occurs if the
decision is outside the range of principled outcomes. Id.

*4  The construction and interpretation of the court rules
also presents an issue reviewed de novo. Associated Builders
& Contractors of Mich v Dep't of Technology, Management,
& Budget, ––– Mich App ––––, ––––Associated Builders &
Contractors of Mich v Dep't of Technology, Management,
& Budget, ––– Mich App ––––, ––––; ––– NW3d ––––
(2024)––– NW3d –––– (2024) (Docket No. 363601), slip
op. at 2. The use of the term “shall” denotes mandatory, not
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discretionary action. Yachcik v Yachcik, 319 Mich App 24,
36; 900 NW2d 113 (2017) (citation omitted). MCR 2.401
addresses pretrial procedure and witness lists, providing in
pertinent part:

(I) Witness Lists.

(1) No later than the time directed by the court under
subrule (B)(2)(a), the parties shall file and serve witness
lists. The witness list must include:

(a) the name of each witness, and the witness’ address,
if known; however, records custodians whose testimony
would be limited to providing the foundation for the
admission of records may be identified generally;

(b) whether the witness is an expert, and the field of
expertise.

(2) The court may order that any witness not listed in
accordance with this rule will be prohibited from testifying
at trial except upon good cause shown.

(3) This subrule does not prevent a party from obtaining an
earlier disclosure of witness information by other discovery
means as provided in these rules.

Thus, the failure to identify a witness on the list results in the
exclusion of the witness from testifying at trial unless good
cause is demonstrated. MCR 2.401(I)(2). Good cause “simply

means a satisfactory, sound or valid reason.” Thomas M
Cooley Law Sch v Doe, 300 Mich App 245, 264; 833 NW2d
331 (2013) (quotation marks and citation omitted). The trial
court has broad discretion regarding what constitutes “good
cause.” Id. (citation omitted). Plaintiff bears the burden of
demonstrating good cause for the late addition of a new expert
witness. Cox, 322 Mich App at 314.

Review of the docket entries reveals that the complaint was
filed on December 6, 2021. An answer was filed on March
1, 2022. On March 14, 2022, a scheduling order issued
indicating that the case was assigned to track one, with the
witness list date of May 30, 2022. On March 28, 2022, the
trial court signed and entered an order adopting the parties’
stipulation to proceed on track two. Under track two, the
witness list date was August 15, 2022. On October 6, 2022,
the trial court signed an order altering the scheduled dates.
The witness list date was November 1, 2022. After the defense
filed a motion to adjourn the scheduling order 90 days (to
which plaintiff did not object), the trial court signed an order

altering the scheduling order on January 17, 2023. This order
provided that the witness list exchange was February 1, 2023,
the discovery cutoff was March 31, 2023, with case evaluation
to occur in April 2023. Dr. Whang was produced for his
deposition on March 31, 2023, the last day of discovery.
Thus, the timeframe to file the witness list was extended three
different times.

Plaintiff alleged that she requested a stipulation to amend the
witness list on the date of Dr. Whang's deposition. Defense
counsel represented that the request would be conveyed
to defendants. When an answer was not received from
defendants, plaintiff filed her motion to amend the witness
list on April 13, 2023 (after the witness list exchange was
due February 1, 2023). On April 26, 2023, the trial court
heard oral argument on the motion and denied it, concluding
that it did not find good cause. It noted that Dr. Whang
signed his affidavit of merit on November 30, 2021, and the
complaint was filed on December 6, 2021. The trial court
concluded that there was no explanation for the divergence
between the opinion offered in the affidavit of merit and at
the deposition. Furthermore, the trial court noted that the
necessity of deadlines, that deposing the expert involved
financial expense, and that good cause was not established by
plaintiff's failure to secure favorable testimony.

*5  Under the circumstances, we conclude that the trial court
did not abuse its discretion in denying the motion for leave
to amend the witness list to add a new expert. Its decision
did not fall outside the range of reasonable and principled
outcomes. Cox, 322 Mich App at 312. Plaintiff failed to meet
the burden of demonstrating good cause for the late addition
of a new expert witness. Cox, 322 Mich App at 312. That
is, plaintiff failed to demonstrate “a satisfactory, sound or

valid reason,” for the late addition of an expert. Thomas
M Cooley Law Sch, 300 Mich App at 264. Plaintiff should
have been aware of the information conveyed or provided to
Dr. Whang and could have avoided this issue by naming an
additional expert witness on her witness list from the outset
or taking the deposition of Dr. Whang earlier. By waiting
until the last day of discovery to depose Dr. Whang, plaintiff
risked that deficiencies in her expert's testimony would fail to
support the medical malpractice alleged or limit her damages
(from five weeks to two weeks), and she would not have a
remedy.

Moreover, we agree with defendants’ contention that it was
speculative whether plaintiff could secure another expert
witness. In her appellate briefs, plaintiff alleged that she
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identified to defendants the expert as Dr. John Tydings, his
board certification, and his unavailability from May 6, to
May 16, 2023. However, defense counsel stated that plaintiff
identified her new expert by name in the breakout session held
before the parties appeared via Zoom. Defense counsel was
unfamiliar with this expert, and the expert was unavailable
one week such that plaintiff was going to pursue another
expert. Although plaintiff had the burden of demonstrating
good cause, she failed to present an affidavit from her
new expert to support the breaches of the standard of care
addressed in Dr. Whang's original affidavit of merit. Without
such evidence, the trial court and this Court do not have
any record support for the medical malpractice action. It
is noteworthy that although the parties dispute whether Dr.
Whang's deposition testimony supports a limited breach of
the standard of care, Dr. Whang withdrew his expert opinion.
Under the circumstances, the trial court did not abuse its
discretion in denying plaintiff's motion for leave to amend the
witness list.

Our conclusion is buttressed by caselaw. In Cox, 322 Mich
App at 296-297, the plaintiff alleged that the defendant
Tracey McGregor, R.N., negligently assisted in the delivery
of the plaintiff's minor daughter and that defendant Port
Huron Hospital was vicariously liable for McGregor's
negligence. After discovery, the defendants moved for
summary disposition under MCR 2.116(C)(10), contending
that the plaintiff's proposed nursing expert was not qualified
to offer standard-of-care testimony against McGregor;
therefore, the defendants were entitled to dismissal of the
nursing malpractice claim. The trial court agreed and granted
summary disposition on this claim. Id. at 297-298. The
plaintiff moved for leave to name a new nursing expert
and to amend the affidavit of merit addressing the nursing
malpractice claim. The trial court denied this motion, and the
plaintiff appealed. Id. at 298.

Initially, this Court determined that the nursing care expert
was not qualified to testify regarding the appropriate standard
of care. And therefore, the trial court properly granted
summary disposition to the defendants. Id. at 306-307. This
Court then concluded that the trial court did not abuse its
discretion by denying the plaintiff's motion to add an expert
witness. Id. at 312. First, this Court determined that the trial
court did not err in concluding that the plaintiff's motion
was untimely. Specifically, the plaintiff did not move to add
a new expert until June 10, 2016, which was four days
after the trial court entered an order granting the defendants’
summary disposition motion. When the plaintiff opposed the

defendants’ dispositive motion, the plaintiff relied entirely on
her expert's affidavit and failed to seek to add another expert
at that time. Indeed, the crux of the trial court's ruling was that
the plaintiff's expert was unqualified, and the plaintiff “had
presented no other expert to testify concerning the standard
of care.” Id. at 312-313.

*6  This Court also addressed the trial court's other grounds
for denying the motion:

In any event, the trial court's decision was not premised
solely on the untimeliness of the motion. After concluding
that the motion was untimely, the trial court went on to
state that even if the motion was properly before the court,
the court would deny the motion given the prejudice to
[the] defendants. The trial court's decision fell within the
range of principled outcomes. MCR 2.401(I)(1) provides
that parties must file and serve witness lists no later than the
time directed by the trial court. “The court may order that
any witness not listed in accordance with this rule will be
prohibited from testifying at trial except upon good cause
shown.” MCR 2.401(I)(2). The trial court's scheduling
order required [the] plaintiff to file and serve her witness
lists by March 6, 2015. Hence, [the] plaintiff's June 10,
2016 motion to add a new expert witness was filed more
than one year and three months after the due date for
filing and serving witness lists. It was thus [the] plaintiff's
burden to demonstrate good cause for the late addition of
a new expert witness. The denial of a late motion to add
a witness “is proper where the movant fails to provide an
adequate explanation and show that diligent efforts were

made to secure the presence of the witness.” Tisbury,
194 Mich App at 20. A court should consider whether
prejudice would result from granting a motion to add an

expert witness. Id. at 21; Levinson v Sklar, 181 Mich
App 693, 698-699; 449 NW2d 682 (1989). [Cox, 322 Mich
App at 314-315.]

As in Cox, our plaintiff failed to explain the disparity between
Dr. Whang's affidavit and his deposition testimony as well
as his complete withdrawal from the litigation. Additionally,
plaintiff did not delineate the diligent efforts that she made
to secure Dr. Whang's opinion in accord with the affidavit.
And, plaintiff failed to demonstrate good cause for the late
addition of an expert. The parties obtained three extensions
of the witness list and discovery cutoff dates. Despite these
extensions, plaintiff did not depose Dr. Whang until the last
day of discovery. The trial court did not abuse its discretion
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by denying plaintiff's motion for leave to amend her witness

list to add a new expert. 2

B. SUMMARY DISPOSITION 3

*7  Next, plaintiff contends that the trial court erred in
granting summary disposition in favor of defendants because
it should have granted her motions for leave to amend and for
reconsideration. We disagree.

A trial court's decision on a motion for summary disposition is
reviewed de novo. Charter Twp of Pittsfield v Washtenaw Co
Treasurer, 338 Mich App 440, 448; 980 NW2d 119 (2021). A
motion for summary disposition premised on MCR 2.116(C)
(10) tests the factual sufficiency of the complaint. Id. at 449.
The moving party must identify and support the issues to
which the moving party believes there is no genuine issue
of material fact, and the affidavits, pleadings, depositions,
admissions, and other documentary evidence submitted with
the motion must be examined. Id. Once the moving party
makes and supports its motion, the opposing party may not
rest on mere allegations or denials in the pleadings, but must

submit documentary evidence setting forth specific facts to
demonstrate a genuine issue for trial. Id. (quotation marks and
citation omitted).

Defendants made and supported their dispositive motion. In
response, plaintiff conceded that defendants were entitled to
summary disposition in light of Dr. Whang's withdrawal as an
expert in the case. It is noteworthy that plaintiff did not submit
an affidavit from another expert to validate the breaches of
the standard of care as delineated in Dr. Whang's affidavit
of merit. This affidavit possibly would have caused the trial
court to determine that summary disposition was unwarranted
because the previously expressed and withdrawn opinion by
Dr. Whang was validated by another orthopedic surgeon.
Plaintiff simply took no action in response to the motion
for summary disposition. Under the circumstances, the trial
court did not err in granting defendants’ motion for summary
disposition.

Affirmed.

All Citations

Not Reported in N.W. Rptr., 2024 WL 4249304

Footnotes

1 On February 28, 2023, the parties stipulated to dismiss plaintiff's claim addressing neuromonitoring after
receipt of the pertinent medical records.

2 Plaintiff contends that the trial court should have imposed graduated sanctions and analyzed the factors

underlying the exclusion of the witness. See Duray Development, LLC v Perrin, 288 Mich App 143, 165;

792 NW2d 749 (2010); Dean v Tucker, 182 Mich App 27, 32; 451 NW2d 571 (1990). This case does not
involve the complete failure to file a witness list. Additionally, the plain language of MCR 2.401(I)(2) does not
contain a degree of sanction contingent on the violation at issue. (“The court may order that any witness not
listed in accordance with this rule will be prohibited from testifying at trial except upon good cause shown.”).
Instead, MCR 2.401(I)(2) requires an analysis of whether the party met their burden of showing good cause.
Furthermore, a medical malpractice action differs from other types of actions. Specifically, since April 1, 1994,
it requires that a party submit a notice of intent to sue, MCL 600.2912b, and obtain an affidavit of merit from
an expert addressing the validity of the claim, MCL 600.2912d. In this case, plaintiff obtained an affidavit of
merit from Dr. Whang in November 2021, filed the complaint on December 6, 2021, and deposed Dr. Whang
on March 31, 2023, the date discovery closed. There is no indication that plaintiff consulted with Dr. Whang
to ensure that additional review of plaintiff's medical records did not alter Dr. Whang's opinion. And, plaintiff
could have named an additional expert witness as a precaution but did not do so. More importantly, when
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plaintiff filed her motion for leave to amend her witness list, she did not attach an affidavit from a new expert to
support her claims of medical malpractice. Thus, it was speculative whether plaintiff could support her claim.

3 In her statement of questions presented, plaintiff challenged the trial court's failure to grant her motion for
reconsideration. But, plaintiff failed to address the merits of this issue. Therefore, this claim was abandoned.

In re Murray, 336 Mich App 235, 260-261; 970 NW2d 372 (2021) (citation omitted).

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

RED FIT, LLC and Cali Red, LLC, Plaintiffs-Appellants,

v.

RED EFFECT INTERNATIONAL FRANCHISE,

LLC, Red Effect Holdings, LLC, Red Effect La

County, LLC, Red Effect Orange County, LLC,

Allie Mallad, Carlos Guzman, Erica Mallad, Robert

Vendittelli, and Chelsie Bender, Defendants-Appellees.

No. 363686
|

May 30, 2024

Oakland Circuit Court, LC No. 2021-186383-CB

Before: Feeney, P.J., and M. J. Kelly and Rick, JJ.

Opinion

Per Curiam.

*1  Plaintiffs, Red Fit, LLC, and Cali Red, LLC, appeal as
of right, challenging the trial court's final order of involuntary
dismissal and many of the court's earlier orders. We affirm in
part, reverse in part, and remand for further proceedings.

I. BACKGROUND

The underlying facts generally are not in dispute. Brothers
Hayden Epstein and Joshua Epstein are the members of
plaintiffs Red Fit, LLC and Cali Red, LLC. On September
26, 2017, Hayden and Joshua entered into agreements with

defendant Red Effect International Franchise, LLC. 1  These
agreements allowed the Epstein brothers to own and operate
three separate franchise locations in the San Diego area
(the San Diego Franchise Agreements). That same day, the
Epsteins executed with Red Effect International an Area
Development Agreement (ADA) for the San Diego County

territory. 2  The San Diego Franchise Agreements and the San

Diego ADA all contain the same arbitration provision, which
provided:

17.1 Binding Arbitration

Except for actions described in Section 17.6, all
controversies, disputes or claims between: (i) Franchisor
and/or its Affiliates and their respective owners, officers,
directors, members, managers, employees, agents or
representatives; and (ii) Franchisee, and/or its Affiliates
and their respective owners, officers, directors, members,
managers, employees, agents or representative; arising
out of or related to (1) this Agreement or any other
agreement between Franchisor and Franchisee or any
provision of such agreement; (2) Franchisor's relationship
with Franchisee; or (3) the scope and validity of this
Agreement or any other agreement between Franchisee and
Franchisor or any provisions or such agreements (including
the validity and scope of the arbitration obligations under
this Article, which the parties acknowledge is to be
determined by an arbitrator and not a court); must be
submitted for binding arbitration in accordance with the
provisions of this Article 17 on the demand of either
party....

Also on September 26, 2017, Hayden entered into three
other franchise agreements to own and operate three franchise
locations in Illinois (the Illinois Franchise Agreements).
Hayden also executed a contemporaneous ADA associated
with the Illinois locations.

The Epstein brothers wanted to acquire area development
and franchise rights to Orange County, California. At their
request, Red Effect agreed to swap the Illinois ADA and
Illinois Franchise Agreements with area development and
franchise rights to Orange County. As a result, on July 10,
2018, Hayden signed a Franchise Termination Agreement
terminating the Illinois Franchise Agreements. On that same
date, Red Fit and Red Effect International entered into
ADAs for Orange County and Los Angeles County and three
franchise agreements for franchises to be operated in each
county. On May 30, 2019, Red Fit assigned its rights in the
San Diego ADA to plaintiff Cali Red.

*2  Red Fit sold its rights to the Orange County ADA and
its rights to the Los Angeles County ADA to defendant Red
Effect Orange County and defendant Red Effect LA County,
respectively, in repurchase agreements dated November 5,
2019. On November 12, 2019, Red Effect International and
Red Fit executed Franchise Termination and Mutual Release
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Agreements (the 2019 TRAs) for the Los Angeles County
and Orange County ADAs. The TRAs contained a release
provision, in which both sides released the other side “from
all liability, right, claim, debt and cause of action whatsoever,
known or unknown, suspected or unsuspected ... arising under
or related to the [ADA] or any other agreement entered into
between the parties on or before the date of this Agreement.”

Red Effect International and Red Fit then entered into
three franchise agreements for Orange County (the 2019
Orange County Franchise Agreements) and three franchise
agreements for Los Angeles County (the 2019 LA County
Franchise Agreements). These agreements do not contain
arbitration provisions and instead state:

Franchisee and Franchisor have
negotiated regarding a forum in
which to resolve any disputes
which may arise between them and
have agreed to select a forum
in order to promote stability in
their relationship. Therefore, unless
expressly provided for otherwise in
this Agreement, if a claim is asserted
in any legal proceeding involving
Franchisee (or its owners, officers,
directors, or Affiliates) and Franchisor
(or its officers, directors, members,
Affiliates, or sales employees) both
parties agree that the exclusive
jurisdiction for disputes between them
shall be the U.S. Federal Courts
for the Eastern District of Michigan
or the State Courts for Oakland
County, Michigan and each waive
any objection either may have to the
personal jurisdiction of or venue in the
State of Michigan.

A dispute arose regarding franchise royalties owed on the San
Diego Franchise Agreements. Red Effect International filed a
demand for arbitration against plaintiffs, and Red Fit objected,
arguing that the matter was not subject to arbitration. Red
Fit maintained that the 19 subsequent agreements it executed
with Red Effect International provide that “any” claims are
to be resolved in Michigan court. The arbitrator ruled that the
arbitration clauses in the San Diego Franchise Agreements

controlled because “each of the several agreements here
is a discrete agreement, and disputes arising under each
agreement are to be resolved within the four corners of
the particular agreement involved, including their respective
dispute resolution clauses.”

On February 12, 2021, plaintiffs filed the instant complaint
in the Oakland Circuit Court, alleging the following counts:
Count I (breach of contract based on Red Effect International's
arbitration demand), Count II (breach of contract based
on the 2019 Repurchase Agreements), Count III (violation
of Michigan's Franchise Investment Law (MFIL), MCL
445.1501 et seq., regarding the November 2019 Agreements),
Count IV (violation of California's Franchise Investment
Law (CFIL), Cal. Corp. Code 31000 et seq., regarding the
November 2019 Agreements), Count V (reformation of the
Orange County and LA County Agreements), Count VI
(violation of the CFIL regarding the San Diego Agreements),
Count VII (violation of the MFIL regarding the San Diego
Agreements), Count VIII (violation of the CFIL regarding the
San Diego Agreements), Count IX (violation of the MFIL as
to the San Diego Agreements), Count X (violation of the CFIL
as to the San Diego Agreements), Count XI (violation of the
MFIL as to the Orange County and LA County Agreements),
Count XII (discharge of the San Diego ADA and San Diego
Franchise Agreement by frustration of purpose), Count XIII
(discharge of the San Diego ADA and San Diego Franchise
Agreements by impracticability), Count XIV (declaratory
judgment—modification and waiver of two of the San Diego
Franchise Agreements), Count XV (breach of contract and
covenant of good faith and fair dealing regarding the San
Diego ADA), Count XVI (unjust enrichment), Count XVII
(breach of contract and covenant of good faith and fair dealing
regarding the San Diego Franchise Agreements), and Count
XVIII (breach of contract regarding the San Diego ADA
commissions.

*3  In lieu of filing an answer, defendants moved for partial
summary disposition under MCR 2.116(C)(7) and argued that
all of the counts except for Count II were subject to mandatory
arbitration or barred by release. Defendant alternatively
argued that Counts III and IV failed to state a claim for relief,
warranting summary disposition under MCR 2.116(C)(8) on
those counts. In response, plaintiffs argued, among other
things, that defendants ignored the 19 subsequent agreements
between Red Fit and Red Effect International that supersede
the arbitration agreements and that provide for resolution in
the Oakland Circuit Court.
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On June 11, 2021, the trial court entered an amended
scheduling order that provided, in pertinent part, that lists
of witnesses and proposed exhibits were to be submitted to
opposing counsel and the court by December 15, 2021 and
disclosure of expert witnesses were due by November 30,
2021.

On August 26, 2021, the trial court granted in part and denied
in part defendants’ motion. The court ruled that because
Counts I, VI-X, and XII-XVIII all related to the San Diego
Agreements, which were subject to binding arbitration, those
claims should be dismissed in favor of arbitration. The court
rejected plaintiffs’ argument that the subsequent agreements
superseded the San Diego Agreements. The court noted
that because the agreements were “separate and distinct,”
the earlier agreements were not superseded. The trial court
also ruled that Counts V and XI were barred because of
release. To the extent that Counts III and IV, which sought
rescission, related to the 2019 ADA Repurchase Agreements
and TRAs, those claims were barred by release. But to the
extent that Counts III and IV pertained to the 2019 Franchise
Agreements, they were not barred by release. The trial court
denied defendants’ motion with respect to MCR 2.116(C)

(8). 3  Consequently, only Count II and certain aspects of
Counts III and IV remained.

Defendants filed their expert-witness list on November 30,
2021, and their lay-witness and proposed-exhibit list on
December 15, 2021. Both filings stated that they were being
made pursuant to the court's “Amended Scheduling Order
Dated June 11, 2021.” Plaintiffs, as of those dates, had not
filed any witness or exhibit lists.

On January 31, 2022, defendants filed another motion
for summary disposition. This motion sought summary
disposition under MCR 2.16(C)(8) and (10). Defendants
argued that under MCR 2.116(C)(8), the remaining Counts
II, III, and IV against the individual defendants should be
dismissed because they are not individually liable and are not
individual parties to the contracts at issue. Defendants further
argued that those counts should be dismissed in their entirety
under MCR 2.116(C)(10) because, with plaintiffs having
failed to file witness lists, they were unable to substantiate
their claims.

On February 2, 2022, plaintiffs filed a motion to extend dates,

stay proceedings, and stay arbitration pending appeal. 4  In the
motion, plaintiffs’ counsel acknowledged that he “dropped
the ball” by failing to recognize that the court had entered

the June 11, 2021 scheduling order and failing to file any
witness list. Plaintiffs argued that judicial economy favored a
stay and that defendants would not be prejudiced if one were
granted. Regarding this latter argument, plaintiffs averred that
“[d]efendants are not without fault” and have “unclean hands”
because they failed to file an answer.

*4  The trial court denied plaintiffs’ motion. The court found
that there was no good cause asserted, that there were no
unforeseen or exceptional circumstances present, and that
the motion did not comply with MCR 2.503(B)(2) or (3)
because the motion failed to specify how many adjournments
have already been granted or how many adjournment requests
have been made. The court noted that “[s]elf-inflicted wounds
do not void the Court's scheduling order.” The court also
sanctioned plaintiffs because the section in their brief starting
with “Defendants are not without fault” was “completely
devoid of factual and legal merit.” Plaintiffs were to pay
defendants their reasonable attorney fees and costs for having

to respond to that argument. 5

The day after the trial court entered its order denying
plaintiffs’ motion to extend dates, plaintiffs filed with the
trial court their witness and exhibit lists. Plaintiffs also filed
with the court clerk notices of default against defendants.
Defendants immediately filed a motion to strike and for
involuntary dismissal pursuant to MCR 2.504(B). Defendants
sought to strike the notices of default and the witness
and expert lists. Defendants also argued that plaintiffs’
complaint should be involuntarily dismissed because of
plaintiffs’ failure to abide by two court orders: the June 11,
2021 scheduling order and the court's recent order denying
plaintiffs’ motion to extend dates.

The trial court issued an opinion and order granting in part
and denying in part defendants’ motion. The court noted
that because the underlying notices of default were never
accepted for filing, the issue regarding them was moot. The
trial court granted defendants’ motion to strike plaintiffs’
witness lists and ruled that meeting the deadline was entirely
within plaintiffs’ control and that negligence or carelessness
does not constitute good cause. The court, however, denied
defendants’ request for involuntary dismissal under MCR
2.504(B), reasoning that any issues with regard to the defaults
were moot and the striking of the untimely witness lists was
an appropriate and proportional lesser remedy.

The remaining claims had proceeded to case evaluation.
The case evaluation panel unanimously determined that
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plaintiffs’ action (the remaining portions of Counts II, III,
and IV) was frivolous. Defendants accepted the award, while
plaintiffs rejected it. Plaintiffs never sought review of the
frivolous determination. See MCR 2.403(N)(2) (allowing
a party to have a court review a case evaluation panel's
frivolous finding). Plaintiffs also never posted any bond.
See MCR 2.403(N)(3) (“[I]f a party's claim or defense was
found to be frivolous under subrule (K)(4), that party shall
post a cash or surety bond ....”). Defendants subsequently
moved for the dismissal of plaintiffs’ remaining claims with
prejudice. Defendants argued that plaintiffs’ failure to post
the required bond required dismissal under MCR 2.403(N)

(3)(c). 6  Plaintiffs asserted that the court rule pertaining to
frivolous claims only applies to tort claims and that while
Counts II, III, and IV were submitted to case evaluation, none
of the claims was a tort claim.

The trial court granted in part and denied in part defendants’
motion to dismiss. The court noted that “[t]he lynchpin of
the Motion is whether any of the Plaintiff's [sic] various
Counts actually constitute torts.” The court ruled that Count
II “obviously” is a breach-of-contract claim and that because
piercing the corporate veil is a theory of recovery and not
a separate cause of action, the motion was denied “with
regard to those claims and the Defendants named therein.”
However, the trial court granted the motion with respect to
Counts III and IV. The court ruled that the claims against
the individual defendants sounded in tort. The court also
noted that the Michigan Supreme Court has previously held
that any civil wrong that is not based on contract sounds in
tort. The court therefore granted the motion “as to individual
Defendants Allie Mallad (“Mallad”), Carlos Guzman, Erica
Mallad, Robert Vendittelli, and Chelsie Bender.”

*5  On August 30, 2022, the trial court denied defendants’
January 31, 2022 motion for summary disposition. The court
acknowledged that because of the intervening partial grant of
defendants’ motion to dismiss, there was only a single count,
Count II, that was up for consideration. The court denied
defendants’ motion because it concluded that defendants did
not adequately argue or cite any authority that there was no
genuine issue of material fact for trial.

Trial on the remaining Count II commenced on October
11, 2022. In his opening statement, counsel for plaintiffs
reiterated his point from his trial brief that because defendants
never filed an answer to the complaint, the allegations in
the complaint are deemed admitted. In defense counsel's
opening statement, he moved for involuntary dismissal under

MCR 2.504(B)(2), maintaining that because plaintiffs were
precluded from presenting any witnesses or exhibits, they
could not meet their burden to prove a prima facie case
of breach of contract. With regard to failing to file an
answer, defense counsel averred that it was irrelevant because
he received an “indefinite extension” from plaintiffs in
December 2021. Moreover, defense counsel argued that,
assuming the failure to file an answer had a consequence,
that consequence would be liability, but damages would still
need to be proven, which plaintiffs could not do without any
witnesses. The trial court recognized that both sides argued
that trial was not warranted for differing reasons. The court
took the matter under advisement and stated it would issue a
written opinion.

The trial court issued an opinion and order on October 14,
2022. The court framed the issues as follows:

In their Opening Statements, the
parties, who disagree on just about
everything, agreed on one thing—
the case should not go to trial. This
tortuous journey presents a couple of
civil procedure questions that would
be excellent for a final exam in law
school. What happens when a party
never files an answer, but no default is
ever entered? Or what occurs when a
party's witness list is struck, can they
still present witnesses at trial? This
Opinion and Order unravels these and
a few more mysteries.

Regarding the first issue, the trial court ruled that defendants’
failure to file an answer resulted in them admitting liability
in connection with Count II. This was the case despite no
default having ever been entered. But the court ruled that this
admission did not extend to “the amount of damage or the
nature of the relief demanded.”

Related to the second issue, the trial court held that plaintiffs’
failure to follow the scheduling order did not constitute
good cause to reopen discovery and adjourn trial. The court
also ruled that plaintiffs’ request to allow them to present
witnesses is an untimely motion for reconsideration of the
court's February 25, 2022 order and should be denied for that
independent reason. The court further ruled that, assuming
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the request was timely, plaintiffs abandoned the argument by

failing to address the pertinent factors from Dean v Tucker,
182 Mich App 27, 32-33; 451 NW2d 571 (1990), and instead
“cursorily declar[ing] that the Defendants knew who the
witnesses were and that to bar the Plaintiffs’ witnesses is too
harsh a remedy equivalent to dismissing the case.” Moreover,
the trial court determined that assuming the issue was not
abandoned, after analyzing many facts, it would exercise
its discretion to not allow plaintiffs to present witnesses.
Consequently, with plaintiffs unable to prove any damages,
the trial court dismissed the sole remaining Count II.

*6  This appeal followed.

II. FIRST MOTION FOR SUMMARY DISPOSITION

Plaintiffs challenge the trial court's grant of summary
disposition under MCR 2.116(C)(7) on the basis of an
agreement to arbitrate and release. We find no error.

This Court reviews a trial court's decision to grant or deny
a motion for summary disposition de novo. PNC Nat'l Bank
Ass'n v Dep't of Treasury, 285 Mich App 504, 505; 778
NW2d 282 (2009). Likewise, the proper interpretation of a
contract and whether a particular issue is subject to arbitration

are issues that this Court reviews de novo. Altobelli v
Hartmann, 499 Mich 284, 295; 884 NW2d 537 (2016).

“Under MCR 2.116(C)(7), summary disposition is
appropriate if a claim is barred because of ‘an agreement
to arbitrate.’ Id. Summary disposition also is warranted
under that subrule if a claim is barred “because of release.”
MCR 2.116(C)(7). “A movant under MCR 2.116(C)(7) is
not required to file supportive material, and the opposing
party need not reply with supportive material. Moreover,
the contents of the complaint are accepted as true unless
contradicted by documentation submitted by the movant.”

Fisher Sand & Gravel Co v Neal A Sweebe, Inc, 494 Mich
543, 553; 837 NW2d 244 (2013).

The trial court granted summary disposition in favor of
defendants on plaintiffs’ Counts I, VI-X, and XII-XVIII
because those claims involved disputes related to the San
Diego Agreements, which contained arbitration clauses.
There is no dispute that these counts pertained to the San
Diego Agreements and that those agreements contained
arbitration clauses. Despite this clear language, plaintiffs

maintain that the arbitration clauses were superseded by
the parties’ later agreements, which contain the following
language:

Franchisee and Franchisor have
negotiated regarding a forum in
which to resolve any disputes
which may arise between them and
have agreed to select a forum
in order to promote stability in
their relationship. Therefore, unless
expressly provided for otherwise in
this Agreement, if a claim is asserted
in any legal proceeding involving
Franchisee (or its owners, officers,
directors, or Affiliates) and Franchisor
(or its officers, directors, members,
Affiliates, or sales employees) both
parties agree that the exclusive
jurisdiction for disputes between them
shall be the U.S. Federal Courts
for the Eastern District of Michigan
or the State Courts for Oakland
County, Michigan and each waive
any objection either may have to the
personal jurisdiction of or venue in the
State of Michigan.

Plaintiffs contend that the fact that the parties unambiguously
agreed to resolve “any” dispute in the above manner indicates
that this agreement superseded the prior agreement to
arbitrate.

The Court's primary task in construing contracts is to give
effect to the intent of the parties at the time they entered
into the contract. Beck v Park West Galleries, Inc, 499 Mich
40, 45-46; 878 NW2d 804 (2016). In Beck, the plaintiffs
purchased art. from the defendant on multiple occasions
over the course of several years. Id. at 42. However, at
one point, the parties’ agreements started to contain an
arbitration clause; which provided that “[a]ny disputes or
claims of any kind” were to be resolved through arbitration.
Id. at 43. Thus, while the earlier invoices did not contain
such an agreement, the later ones did. The Supreme Court
unanimously ruled that despite the broad language of the later
arbitration agreement, it nonetheless did not apply to any
disputes related to the earlier contracts. Id. at 50-51. The Court
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noted that under Michigan law, “separate contracts [are] to
be treated separately.” Id. at 46. The Court ruled that there
was no basis to conclude that the parties had intended for the
later arbitration clauses to apply retroactively. Id. at 47. The
Court relied on the fact that despite the broad language in
the arbitration clause, there was no reference to the previous
transactions to suggest that the clause was to apply to those
transactions. Id. at 48.

*7  The same rationale applies to this case. The earlier
San Diego Agreements solely involve franchise locations
in the San Diego area. The other agreements addressed
franchise locations in other locations, including Orange
County, California; Los Angeles County, California; and
Illinois. Because each contract is considered a “separate
contract” and because there is no indication that the parties
contemplated that the forum clauses in the later contracts
would apply to disputes arising from the earlier San Diego
contracts, the trial court did not err by concluding that
the arbitration provisions in the San Diego Agreements
were not superseded. We therefore affirm the grant of
summary disposition under MCR 2.116(C)(7) to defendants
on plaintiffs’ Counts I, VI-X, and XII-XVIII.

We next address the trial court's grant of summary disposition
with respect to the entirety of Counts V and XI and
partial aspects of Counts III and IV on account of release.
Defendants’ motion was premised on the releases in the
November 12, 2019 TRAs, which provided:

Area Developer and the affiliates,
representatives, owners, employees,
officers, guarantors, agents and assigns
of Area Developer (the “Area
Developer Parties”) hereby release
and forever discharge Franchisor and
its affiliates and the representatives,
owners, employees, officers, agents
and assigns of Franchisor and its
affiliates (the “Franchisor Parties”)
from all liability, right, claim, debt and
cause of action whatsoever, known or
unknown, suspected or unsuspected,
which the Area Developer Parties
ever had, now have or may have
at any time based on, arising under
or relating to the Area Development
Agreement or any other agreement

entered into between the parties on
or before the date of this Agreement
or the relationship between the parties
involving the Area Development
Agreement or any other agreement
or any acts or omissions of the
Franchisor Parties occurring before
the date of this Agreement: provided
that, this release will not affect; (a)
any obligations of Franchisor Parties
under this Agreement; and (b) any
obligations of the Franchisor Parties
required to be performed after the date
of this Agreement under any other
agreements between the parties.

In opposing defendants’ motion, plaintiffs did not contest
that the scope of the above release reached the claims at
issue. Instead, plaintiffs contended that the TRAs containing
the releases were subject to rescission under Counts III and
IV of the complaint, which would then vitiate the release
provisions. Count III alleged a violation of the MFIL and
Count IV alleged a violation of the CFIL. Both counts were
premised on the allegation that each respective franchise
law was violated because defendants failed to provide a
finance disclosure document before the execution of the 2019
agreements, as required by those acts. Thus, the parties agree
that the resolution of this issue depends on the validity of
Counts III and IV.

Count III alleges a violation of MCL 445.1508(1) of the
MFIL, which provides:

A franchise shall not be sold in this
state without first providing to the
prospective franchisee, at least 10
business days before the execution
by the prospective franchisee of any
binding franchise or other agreement
or at least 10 business days before
the receipt of any consideration,
whichever occurs first, a copy of
the disclosure statement described
in [MCL 445.1508(2)], the notice
described in [MCL 445.1508(3)], and
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a copy of all proposed agreements
relating to the sale of the franchise.

And “[a] person who offers or sells a franchise in violation
of [MCL 445.1505 or MCL 445.1508] is liable to the person
purchasing the franchise for damages or rescission.” MCL
445.1531(1).

The California law is similar and provides:

*8  It is unlawful to sell any
franchise in this state that is subject
to registration under this law without
first providing to the prospective
franchisee, at least 14 days prior
to the execution by the prospective
franchisee of any binding franchise
or other agreement, or at least 14
days prior to the receipt of any
consideration, whichever occurs first,
a copy of the franchise disclosure
document, together with a copy of all
proposed agreements relating to the
sale of the franchise. [Cal. Corp. Code
31119(a).]

And “[a]ny person who offers or sells a franchise in violation
of [list of sections, including Section 31119] ... shall be liable
to the franchisee or subfranchisor, who may sue for damages
caused thereby, and if the violation is willful, the franchisee

may also sue for rescission.” Cal. Corp. Code 31300.

While plaintiffs focus on the “or other agreement” language in
MCL 445.1508(1) and Cal. Corp. Code 31119(a), the relevant

provisions are MCL 445.1531(1) and Cal. Corp. Code
31300 because those are the provisions that authorize the
pertinent rescission remedies. And under those provisions,
rescission is only available when a “person who offers or
sells a franchise” is in violation of the disclosure requirement.

MCL 445.1531(1); Cal. Corp. Code 31300.

The trial court correctly ruled that the 2019 TRAs did not
involve the offer or sale of a “franchise.” A “franchise” under
the MCL 445.1502(3) of the MFIL is defined as follows:

[A] contract or agreement, either express or implied,
whether oral or written, between 2 or more persons to
which all of the following apply:

(a) A franchisee is granted the right to engage in the
business of offering, selling, or distributing goods or
services under a marketing plan or system prescribed in
substantial part by a franchisor.

(b) A franchisee is granted the right to engage in the
business of offering, selling, or distributing goods or
services substantially associated with the franchisor's
trademark, service mark, trade name, logotype, advertising,
or other commercial symbol designating the franchisor or
its affiliate.

(c) the franchisee is required to pay, directly or indirectly,
a franchise fee.

As the trial court recognized, this definition is substantially
the same as California's definition. See Cal. Corp. Code
31005(a).

In the TRAs in this case, the parties agreed to terminate
the Orange County and Los Angeles County ADAs, dated
July 10, 2018. There is nothing in the TRAs granting a
franchisee the right to engage in the business of offering,
selling, or distributing goods or services. Instead, the TRAs
simply terminate the prior ADAs. Because the TRAs do not
involve the offer or sale of a “franchise,” the TRAs are not
subject to rescission under the MFIL and CFIL, and their
release provisions are valid and enforceable. Consequently,
any of plaintiffs’ causes of action asserting claims that pre-
dated November 12, 2019, are barred by release and were
properly dismissed under MCR 2.116(C)(7).

Because Counts V and XI pertain to such agreements, the
trial court properly dismissed those claims in their entirety.
With regard to Counts III and IV, plaintiff sought rescission
of the ADA Repurchase Agreement, the ADA TRAs, and the
November 22, 2019 Franchise Agreements. Because only the
November 22, 2019 Franchise Agreements did not pre-date
the November 12, 2019 release, the court correctly denied the
motion for summary disposition with respect to that aspect
of plaintiffs’ claims, but properly granted the motion with
respect to the other aspects that pre-dated the November 12,

2019 release. 7
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*9  Plaintiffs on appeal argue that the TRAs are
“consideration” for the November 22, 2019 Franchise
Agreements and therefore should be subject to rescission.
We disagree. The TRAs state that they constitute the entire
agreement with respect to the matters covered in them. The
stated purpose of the TRAs is found in ¶ 1, which provides:

Franchisor and Area Develop are
parties to an Area Development
Agreement dated July 10, 2018,
as amended, for Orange County,
California (the “Area Development
Agreement”). Area Developer has
entered into an agreement to sell its
rights under the Area Development
Agreement to a purchaser acceptable
to Franchisor (the “Purchaser”).
Franchisor has waived its right of
first refusal and approved the transfer
in accordance with Section 13.3 of
the Area Development Agreement.
In accordance with Section 13.3 of
the Area Development Agreement,
the Franchisor and Area Developer
are terminating the Area Development
Agreement so that Franchisor may
enter into a new area development
agreement with the Purchaser.

Section 13.3 of the ADAs that were being terminated provide,
in pertinent part:

If Franchisor does not exercise its right of first refusal
under Section 13.2, Area Developer may only engage in the
proposed Transfer if Franchisor consents to the proposed
Transfer. Before Franchisor consents to a proposed
Transfer, the conditions listed below, as well as any other
reasonable conditions specified by Franchisor, must be
fulfilled. If these conditions are met, Franchisor will not
unreasonable withhold its consent to a proposed Transfer
of the type permitted by this Agreement.

Before Franchisor consents to a proposed Transfer, the
following conditions must be fulfilled:

* * *

(f) Area Developer must sign at the time of sale
an agreement terminating this Agreement (unless this
Agreement will be assigned to the transferee ...) and must
sign an agreement, in the form specified by Franchisor,
releasing Franchisor and its Affiliates, owners, officers,
directors, employees and agents from any and all claims
and causes of action and agreeing to abide by the post-
termination restrictions contained in Articles 11 and 12
and all other obligations under this Agreement that survive
termination of this Agreement.

Therefore, it is clear that under § 13.3(f) of the ADAs, the
signing of the TRAs was a contractually required step for
plaintiffs to sell their rights under the ADAs to another party.
While this step may have been a condition for them to go
forward with a subsequent franchise purchase agreement, it
is not consideration for that completely separate contract.
Notably, plaintiffs do not point to any language in any
contract to support their position. Moreover, our review of
the November 22, 2019 Franchise Agreements reveals that
there is no express mention that executing the TRAs is
consideration. Instead, the consideration for the Franchise
Agreements appears to be that, in exchange for granting
franchise rights in a protected area, the franchisee would be
obligated to pay many fees, including a percentage of its
gross sales going forward. Critically, there is no mention
that part of the consideration the franchisee owed would be
to have entered into a TRA for any prior ADA. Therefore,
plaintiffs’ position, that the TRAs are consideration and
subject to rescission just as the November 22, 2019 Franchise
Agreements are, is not supported by the plain language of the
pertinent contracts.

III. ISSUES RELATED TO
WITNESSES AND WITNESS LISTS

*10  Plaintiffs argue that the trial court erred when it denied
their motion to extend the deadline for filing witness lists,
struck their late-filed witness lists, and prohibited them from
calling witnesses. We disagree on all points.

We review a trial court's decision on a motion to extend
deadlines for an abuse of discretion. See Decker v Trux R
Us, Inc, 307 Mich App 472, 478; 861 NW2d 59 (2014)
(stating that court's decision on a motion to extend discovery
is reviewed for an abuse of discretion); Grubor Enterprises,
Inc v Kortidis, 201 Mich App 625, 628; 506 NW2d 614 (1993)

0050a

R
EC

EIV
ED

 by M
SC

 8/20/2025 12:55:18 PM

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034698087&pubNum=0000543&originatingDoc=I9caab0601f8811efaa829a1b118afe3c&refType=RP&fi=co_pp_sp_543_478&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_478 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034698087&pubNum=0000543&originatingDoc=I9caab0601f8811efaa829a1b118afe3c&refType=RP&fi=co_pp_sp_543_478&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_478 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993192926&pubNum=0000543&originatingDoc=I9caab0601f8811efaa829a1b118afe3c&refType=RP&fi=co_pp_sp_543_628&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_628 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993192926&pubNum=0000543&originatingDoc=I9caab0601f8811efaa829a1b118afe3c&refType=RP&fi=co_pp_sp_543_628&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_628 


Red Fit, LLC v. Red Effect International Franchise, LLC, Not Reported in N.W. Rptr. (2024)

 © 2024 Thomson Reuters. No claim to original U.S. Government Works. 9

(stating that “[w]itness lists are an element of discovery”). We
also review a trial court's decision to strike a witness list and
a decision to bar witness testimony after a party has failed to
timely submit a witness list for an abuse of discretion. See EDI

Holdings, LLC v Lear Corp, 469 Mich 1021 (2004); Duray
Dev, LLC v Perrin, 288 Mich App 143, 162; 792 NW2d 749

(2010); Linsell v Applied Handling, Inc, 266 Mich App 1,
21; 697 NW2d 913 (2005). A court abuses its discretion when
it selects an outcome that falls outside the range of reasonable

and principled outcomes. Maldonado v Ford Motor Co,
476 Mich 372, 388; 719 NW2d 809 (2006).

The trial court's decisions to deny plaintiffs’ motion to
extend the deadline for filing witness lists and to strike
plaintiffs’ late-filed witness lists do not fall outside the range
of reasonable or principled outcomes. A trial court has the
inherent authority to control its own docket and internal
affairs. Baynesan v Wayne State Univ, 316 Mich App 643,

651; 894 NW2d 102 (2016); see also Maldonado, 476
Mich at 376 (stating that courts have the vested power “to
manage their own affairs so as to achieve the orderly and
expeditious disposition of cases”). As our Supreme Court
has noted, “The court rules provide for and encourage the
use of scheduling orders to promote the efficient processing

of civil and criminal cases.” People v Groves, 455 Mich
439, 465; 566 NW2d 547 (1997). Indeed, decisions made for
the enhancement of “docket control” and the elimination of
“unjustifiable expense and delay” are proper considerations
of a trial court. Id.; see also EDI Holdings, 469 Mich at
1021 (stating that a court does not abuse its discretion when
it enforces a summary-disposition scheduling order, even
if doing so results in the movant prevailing because the
opposing party failed to timely file a response).

We do not see how the trial court's decisions were
unprincipled. The court's scheduling order clearly provides
deadlines for filing the witness lists. Plaintiffs’ counsel
admittedly missed it and did not provide any good explanation
except for suggesting that he had transitioned to a new
legal assistant who failed to obtain the scheduling order
from the electronic filing system. Plaintiffs then went on
to suggest that defendants bore some blame because, had
they filed an answer, “[p]laintiffs would have promptly
discovered their error.” While defendants did fail to file an
answer, that does not provide a strong rationale for plaintiffs’
failure to recognize the existence of the June 11 scheduling
order. Indeed, plaintiffs argued that they were under the

erroneous impression that the court was withholding entering
a scheduling order until plaintiffs’ application for leave to
appeal in this Court was resolved. It is unclear to us how
the filing of an answer by defendants would have alerted
plaintiffs to the existence of the June 11 order if they truly
thought the trial court was waiting to issue its order until after
this Court resolved the appeal. Furthermore, when defendants
timely filed their expert-witness list on November 30, 2021,
and their lay-witness list on December 15, 2021, both lists
referenced that they were being filed pursuant to the trial
court's “Amended Scheduling Order Dated June 11, 2021.”
Plaintiffs offered no explanation for why they were not aware
as of November 30, 2021, that there was a June 11, 2021

scheduling order. 8  Although this notice may have been too
late for plaintiffs to comply with the November 30 deadline
for expert witnesses, they could have at least complied with
the lay-witness list deadline. Instead, they did nothing and
waited until defendants moved for summary disposition on
the remaining claims. Under these circumstances, the trial
court's decisions to deny plaintiffs’ motion to extend the
deadline dates and to strike the late-filed witness lists did not

fall outside the range of reasonable or principled outcomes. 9

*11  Plaintiffs next argue that the trial court erred when it
disallowed them from calling any witnesses because there
was no timely filed witness list. “MCR 2.401(I)(1) provides
that all parties must file and serve witness lists within the
time allotted by the trial court. MCR 2.401(I)(2) provides
that ‘[t]he trial court may order that any witness not listed in
accordance with this rule will be prohibited from testifying at

trial except upon good cause shown.’ ” Duray Dev, 288
Mich App at 162-163. As this Court explained in Duray Dev:

Once a party has failed to file
a witness list in accordance with
the scheduling order, it is within
the trial court's discretion to impose
sanctions against that party. These
sanctions may preclude the party from
calling witnesses. Disallowing a party
to call witnesses can be a severe
punishment, equivalent to a dismissal.
But that proposition does not mean
that disallowing witnesses is always
tantamount to a dismissal. Nor does
it mean that a trial court cannot
impose such a sanction even if it is
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the equivalent of dismissal. Because
the decision is within the trial court's
discretion, caselaw mandates that the
trial court consider the circumstances
of each case to determine if such a
drastic sanction is appropriate. The
record should reflect that the trial
court gave careful consideration to
the factors involved and considered
all of its options in determining what
sanction was just and proper in the

context of the case before it. [ Id.
at 164-165 (quotation marks, citations,
and brackets omitted).]

In Dean, 182 Mich App at 32-33, this Court provided
the following nonexhaustive list of factors a court should
consider as relevant:

(1) whether the violation was willful
or accidental; (2) the party's history
of refusing to comply with discovery
requests (or refusal to disclose
witnesses); (3) the prejudice to the
defendant; (4) actual notice to the
defendant of the witness and the
length of time prior to trial that the
defendant received such actual notice;
(5) whether there exists a history of
plaintiff's engaging in deliberate delay;
(6) the degree of compliance by the
plaintiff with other provisions of the
court's order; (7) an attempt by the
plaintiff to timely cure the defect and
(8) whether a lesser sanction would
better serve the interests of justice.
[Citations omitted.]

The trial court addressed these eight factors, plus five other
ones it deemed relevant. On appeal, plaintiffs do not directly
address the trial court's analysis of all of these factors. They
only address the first and third factors and then cursorily
claim that “[e]ach of the remaining factors, save for the
‘sanctionable conduct’ factor, discussed below, would have
weighed in [plaintiffs’] favor.” Arguably, by failing to fully

address the trial court's analysis, the issue could be deemed

abandoned. See Prince v MacDonald, 237 Mich App 186,
197; 602 NW2d 834 (1999). Regardless, we will proceed with
the pertinent analysis.

For Factor (1), the court found that the failure to timely file
a witness list was “reckless” with plaintiffs’ “indifference”
being “obvious and palpable.” Aside from the issuance of
the order itself, the court noted that it discussed the deadline
dates at the case management conference. The court further
recognized that plaintiffs had two separate notices—when
defendants filed their expert-witness list on November 30,
2021, and when defendants filed their lay-witness list on
December 15, 2021—that plaintiffs conceded should have
alerted them to the fact that there was a scheduling order.
As the court found, “[t]here is no reasonable explanation of
why all of these opportunities were completely missed by the
Plaintiffs.”

*12  For the next factor, the court noted that it was unaware
of any refusal to comply with discovery requests.

For Factor (3), the trial court found that with no witness lists
and only corporate defendants remaining, there is “extreme

prejudice” for them. 10  The court rejected plaintiffs’ position
that defendants knew who was involved in the case and
what their testimony would be. The trial court noted that
not knowing which witnesses plaintiffs intended to call until
after discovery was closed results in “tremendous” prejudice
to defendants. Further, the court recognized that without
knowing who plaintiffs intended to call, defendants’ trial
strategy could be “completely flummoxed.”

For Factor (4), the trial court recognized that plaintiffs
provided some notice of the witnesses they intended to call
when they filed their late witness list and that some of those
witnesses were on defendants’ own witness list. But the notice
was supplied after the close of discovery. This seems to align
with the analysis from Factor (3) above.

For Factor (5), which relates to whether plaintiffs had a
history of engaging in “deliberate delay,” the court found that
although plaintiffs may not have engaged in deliberate delay,
their failure to timely file witness lists constituted “reckless
indifference.”

Factor (6) addresses plaintiffs’ degree of compliance with
other provisions of the court's order. The court noted that it
was unaware of any additional noncompliance.
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Factor (7) addresses whether plaintiffs attempted to timely
cure the defect. The court found that this factor was addressed
in Factor (4), where it noted that plaintiffs had not attempted
to timely cure the defect because the attempt occurred after
the close of discovery.

For Factor (8), addressing whether a lesser sanction would
better serve the interests of justice, the court noted that the
only lesser sanction available would be to allow the untimely
witness list filing, reopen discovery, set a new deadline for
motions for summary disposition, and resubmitting the case
to facilitation. The trial court found that this would “eviscerate
the authority of [the court] to control its docket.” Plaintiffs cite
the trial court's ruling but do not explain why the court was
incorrect at the time it made its ruling. Plaintiffs aver that at
the time of the final order, more than half of the one-year-and-
nine-months’ delay is attributable to the trial court's orders.
We find this fact to be irrelevant. As discussed later, plaintiffs’
primary argument seems to be that the court should have
considered these Dean factors at the time it struck plaintiffs’
late-filed witness list.

In addition to the eight Dean factors, the trial court addressed
several other factors it deemed relevant, stating as follows:

(9) the age of the case. As noted, this case is 1 year and
9 months old. To allow a lesser sanction would push this
well beyond the normal limits of a case.

*13  (10) sanctionable conduct. When the Plaintiffs
first sought an adjournment, they engaged in sanctionable
conduct by speciously attempting to push the blame on the
Defendants for the self-inflicted wounds. They continue
to case blame on others, now including the Court Clerk
and the Court (they are not being sanctioned for such
deflections).

(11) the number of witnesses. This is not a case in which
the Plaintiffs are asking to present one or two witnesses
missed on a witness list. The Plaintiffs demand that they
present 7 witnesses, presumably over a series of days. This
substantially increased the prejudice to the Defendants.

(12) the type of witnesses. The individual Defendants have
been dismissed. As such, the necessity of identifying who
would testify in connection with entity claims was even
more vital.

(13) prior rulings on the merits. Although clearly the
Plaintiffs would have otherwise been entitled to a trial on

Count II and perhaps prevailed (all things being even),
17 of the 18 counts have been dismissed, as have all the
individual Defendants. The entire case was found to be
frivolous and the tort claims were dismissed because of the
failure to post a bond.

The court concluded, “Considering the totality of the factors
(even excluding factor 13), as well as the jurisprudence cited
above, prohibiting the Plaintiffs from calling witnesses is
warranted.”

Plaintiffs challenge the trial court's findings related to Factors
(1) and (3). Plaintiffs contend that their “prompt action
in response to discovering that the deadline for filing
witness lists had passed” demonstrates that there was no
reckless indifference. Plaintiffs focus on what they did after
learning that there was a witness-list deadline, however.
Their argument does not address why it took them so long
to finally realize that there was a scheduling order with
deadlines. It is this aspect that the court categorized as a
reckless indifference. The trial court did not clearly err.
Plaintiffs also contend that defendants would not have been
prejudiced because they knew, from plaintiffs’ late-filed
witness lists, who plaintiffs intended to call. Unfortunately,
this does not address the bigger problem—the disclosure
came after discovery had closed, meaning that defendants
did not know what plaintiffs’ witnesses would say, which
obviously prejudices defendants. To alleviate this, the trial
court noted that the only available remedy would be to afford
more discovery and adjourn the matter a significant amount
of time. The court decided this was too much to ask, given
how long the case had been pending at that time (almost two
years). The trial court's decision is reasonable and principled.

We also note that plaintiffs do not directly address the trial
court's October 2022 analysis precluding them from calling
witnesses at trial. Related to this point, plaintiff primarily
argues that the trial court's main error was not analyzing
the Dean factors at the time it struck plaintiffs’ late witness
list in February 2022. We disagree with this argument. The
Dean factors are considered when deciding on a sanction,
such as dismissal, for failing to timely file a witness list, not
as a consideration for accepting a late-filed witness list. See

Duray Dev, 288 Mich App at 164; Vicencio v Ramirez,
211 Mich App 501, 507; 536 NW2d 280 (1995) (“This Court
has summarized some of the factors that a court should
consider before imposing the sanction of dismissal[.]”), citing

Dean, 182 Mich App at 32-33; Dean, 182 Mich App at
32 (describing the factors as ones that “should be considered
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in determining the appropriate sanction”). In other words, the
trial court's decision to not accept the late-filed witness list
was not a sanction for their failure to timely file a witness list;
it was a decision to adhere to the court's scheduling order. The
sanction is not allowing the witnesses to be called, which was
only raised and decided at trial.

IV. SANCTIONS

*14  Plaintiffs next argue that the trial court erred when
it sanctioned them for casting blame on defendants for
plaintiffs’ failure to realize the existence of the June 11, 2021
scheduling order. When a trial court's decision to sanction
a litigant is premised on a finding of frivolousness, such a
decision is reviewed for clear error. See Kitchen v Kitchen,
465 Mich 654, 661; 641 NW2d 245 (2002). “A decision
is clearly erroneous where, although there is evidence to
support it, the reviewing court is left with a definite and firm
conviction that a mistake has been made.” Id. at 661-662.

The trial court stated that it was sanctioning plaintiffs for
the reasons articulated by defendants. Defendants sought
sanctions under MCR 1.109(E), which provides, in pertinent
part:

(5) Effect of Signature. The signature of a person filing
a document, whether or not represented by an attorney,
constitutes a certification by the signer that:

(a) he or she has read the document;

(b) to the best of his or her knowledge, information, and
belief formed after reasonable inquiry, the document is well
grounded in fact and is warranted by existing law or a good-
faith argument for the extension, modification, or reversal
of existing law; and

(c) the document is not interposed for any improper
purpose, such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation.

(6) Sanctions for Violation. If a document is signed in
violation of this rule, the court, on the motion of a party
or on its own initiative, shall impose upon the person
who signed it, a represented party, or both, an appropriate
sanction, which may include an order to pay to the other
party or parties the amount of the reasonable expenses
incurred because of the filing of the document, including

reasonable attorney fees. The court may not assess punitive
damages.

Thus, under MCR 1.109(E)(6), sanctions are appropriate
when, among other things, the party had no reasonable basis
to believe that the facts underlying the party's legal position
were true or the party's legal position was devoid of arguable
legal merit. See also Ford Motor Co v Dep't of Treasury, 313
Mich App 572, 589; 884 NW2d 587 (2015).

The portion of plaintiffs’ brief that the trial court found
sanctionable started with the sentence, “Defendants are not
without fault.” Plaintiffs went on to aver that defendants were
partially at “fault” because they failed to file an answer to
the complaint. Although this statement is located in a section
of plaintiffs’ brief titled “Defendants Will Not Be Prejudiced
by a Stay,” the broad assertion goes beyond that particular
concept of prejudice to imply that defendants shared some
“fault” for plaintiffs’ failure to not file their witness lists.
Regardless of what defendants did or did not do, it is a
complete stretch to label their action or inaction as “fault”
in the context of plaintiffs not recognizing the existence of
the June 11, 2021 scheduling order. Indeed, had defendants
filed an answer, it is not evident why or how that event would
have alerted plaintiffs to the existence of the June 11 order.
This lack of causation or fault is even more evident because
plaintiffs also claimed that they were under the impression
that there was no scheduling order because one would be
forthcoming only after their interlocutory appeal to this Court
was resolved. Whether an answer was filed would not have
changed that erroneous view.

Plaintiffs in this same section of their trial court brief
also averred that defendants had “unclean hands,” which
prevented them from claiming any prejudice.

*15  It is well settled that one
who seeks equitable relief must do
so with clean hands. The unclean-
hands doctrine is a self-imposed
ordinance that closes the doors of a
court of equity to one tainted with
inequitableness or bad faith relative to
the matter in which he seeks relief,
however improper may have been the
behavior of the opposing party, and
is only relevant to equitable actions
or defenses. [Varela v Spanski, 329
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Mich App 58, 83; 941 NW2d 60
(2019) (quotation marks, citations, and
brackets omitted).]

On appeal, plaintiffs seem to acknowledge that the unclean-
hands doctrine in the context of their motion in the lower
court is inapplicable. Instead, they state on appeal that they
were not invoking the formal doctrine but instead using
the term “in [a] rushed fashion (having just discovered the
witness list deadline issue)” to show that defendants also were
not following the court rules. A trial court is not a mind-
reader and would have had no way to know that despite
citing “unclean hands,” plaintiffs were not actually invoking
the unclean-hands doctrine. A court should be allowed to
presume that an attorney means what he says, and in this
instance, plaintiffs’ counsel cited the legal doctrine of unclean

hands. See Robinson v Peake, 21 Vet App 545, 554 (2008)
(stating that it is proper to presume that an experienced
attorney “says what he means and means what he says” and
that “[w]here an attorney uses terms of art. that make sense
in the context used, the [court] may reasonably conclude that

there is no ambiguity to be resolved”), aff'd 557 F3d 1355
(CA Fed, 2009).

Accordingly, considering the circumstances, we are not left
with a definite and firm conviction that the trial court made
a mistake when it sanctioned plaintiffs for violating MCR
1.109(E).

V. DISMISSAL UNDER MCR 2.403(N)(3)(c)

Plaintiffs argue that the trial court erred when it granted
defendants’ motion to dismiss with respect to Counts III and
IV. We need not address this issue in light of our conclusion
that the trial court did not err in preluding plaintiffs from
calling any witnesses. See Grubor Enterprises v Kortidis, 201
Mich App 625, 629; 506 NW2d 614 (1993) (where a witness
list is stricten or barred, the trial court may in its discretion
allow individual named parties to testify, but not individuals
representing institutional parties).

Without being able to present evidence, plaintiffs cannot
prove damages, a necessary element. See Van Buren Twp
v Visteon Corp, 319 Mich App 538, 550; 904 NW2d 192
(2017). Thus, even assuming that the trial court erred in
dismissing some (or even all) of the claims, plaintiffs inability
to prove damages would necessarily result in a judgment for

defendants. 11

VI. CONCLUSION

Affirmed. Defendants may tax costs.

All Citations

Not Reported in N.W. Rptr., 2024 WL 2790504

Footnotes

1 The agreement was actually with Zifit International Franchise, LLC, but Zifit later changed its name to Red
Effect International Franchise, LLC. For ease of reference and consistency, we will refer to any agreements
made with Zifit as having been made with Red Effect International.

2 Hayden and Joshua later assigned their rights in the San Diego Franchise Agreements and the San Diego
ADA to their company, Red Fit, LLC.

3 Plaintiff filed with this Court an application for leave to appeal the trial court's decision, which this Court denied
“for failure to persuade the Court of the need for immediate appellate review.” Red Fit LLC v Red Effect Int'l
Franchise LLC, unpublished order of the Court of Appeals, entered February 10, 2022 (Docket No. 358561).
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4 Defendant Red Effect International had filed a new arbitration case, alleging additional violations of the San
Diego Franchise Agreements.

5 The parties later stipulated to an amount of reasonable attorney fees and costs.

6 MCR 2.403(N)(3)(c) provides:

If the bond is not posted as required by this rule, the court shall dismiss a claim found to have been
frivolous .... The action shall proceed to trial as to the remaining claims and parties ....

7 The trial court declined to address whether Counts VI-X were also subject to release because of its earlier
ruling that those claims were barred given they were subject to arbitration. We likewise will not address those
claims in the context of release.

8 Indeed, in the trial court, plaintiffs acknowledged that these lists “should have alerted [counsel] to the
overlooked Amended Scheduling Order dated June 11, 2021.”

9 Because the court's decision is authorized though its inherent powers, whether the trial court erroneously
relied on MCR 2.503(B) or local administrative order 2004-6(D) is of no consequence.

10 As discussed later, individual defendant Mallad should not have been dismissed under MCR 2.403(N)(3)(c)
and should have been a defendant at trial as well. Regardless, the concept that a defendant would have been
prejudiced by the lack of a witness list applies to corporate and individual defendants alike.

11 In theory, plaintiffs might be entitled to a judgment in their favor on liability in light of defendants’ failure to file
an answer, but with a damage award of zero. It would, however, be a waste of judicial resources to empanel
a jury merely to then require it to return a damage award of zero.

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND 

 
LAWANNA SMITH, as Personal Representative 
Of the Estate of JACQUELINE HARRIS, Dec., 
 
 Plaintiff, 
 
vs.        Case No. 21-187353-NH 
        Hon. Nanci J. Grant 
BEAUMONT HEALTH, 
TRI COUNTY ORTHOPEDICS, PC 
and JACK D. LENNOX, DO 
Jointly and Severally, 
 
 Defendants. 
 
BRIAN J. MCKEEN (P34123 
STEVEN C. HURBIS (P80993) 
Attorneys For Plaintiff  
645 Griswald St., Ste. 4200 
Detroit, MI  48226 
313-961-4400 
shurbis@mckeenassociates.com 
 

PAUL J. DWAIHY (P66074) 
CHARLES FISHER (P82248) 
TANOURY, NAUTS, MCKINNEY, 
& DWAIHY, PLLC 
Attorney for Defendant Beaumont  
38777 Six Mile Rd., Ste. 101 
Livonia, MI  48152 
313-964-4500 
paul.dwaihy@tnmdlaw.com 

ENRICO G. TUCCIARONE (P52767) 
SARAH T. BERRARD (P70999) 
Attorneys for Defendants Tri County 
Orthopedics, PC and Jack D. Lennox, DO 
38777 Six Mile Rd., Ste. 300 
Livonia, MI  48152 
734-742-1800/fax 734-521-2379 
etucciarone@fbmjlaw.com 
sberard@fbmjlaw.com 
 

 

 
BEAUMONT HEALTH’S BRIEF IN RESPONSE TO PLAINTIFF’S EMERGENCY 

MOTION FOR LEAVE TO FILE A SECOND AMENDED WITNESS LIST 
 

NOW COMES Defendant Beaumont Health, by and through its attorneys, Tanoury, 

Nauts, McKinney & Dwaihy, PLLC, and for its Response to Plaintiff’s Emergency Motion 

for Leave to File a Second Amended Witness List, states as follows: 
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The impetuous to Plaintiff filing a motion for leave to amend was the hearing 

regarding Co-Defendant’s Motion to Compel the Deposition of Dr. Bal and Co-

Defendant’s Motion to strike Plaintiff’s First Amended Witness List.  During the hearing, 

the Court promptly identified Plaintiff had not contacted opposing counsel to request 

stipulation to an amendment, nor did Plaintiff file a motion for leave to amend her witness 

list.  Therefore, the Court granted both of Co-Defendant’s Motions.  (Exhibit A – Orders 

Granting Co-Defendant’s Motions).   

Despite the Court’s warnings at the aforementioned hearing on Co-Defendant’s 

motions, Plaintiff further attempted to circumvent the need for a motion to amend by 

attempting to file a Voluntary Dismissal of All Defendants, wherein Plaintiff requested a 

dismissal without prejudice.  (Exhibit B – Voluntary Dismissal).  The only conceivable 

reason why Plaintiff would unilaterally request a dismissal without prejudice, prior to the 

hearing date on Plaintiff’s previously filed motion to amend, is because Plaintiff now 

understands her case must be dismissed given Dr. Bal’s Affidavit of Merit is 

invalid.  Therefore, it is implied Plaintiff agrees with the crux of Defendant’s argument 

against Plantiff’s motion to amend, which is that an amendment would be moot. 

Without a doubt, witness lists constitute crucial documents which are relied upon 

by opposing parties and the Court. Stepp v Dep’t of Natural Resources, 157 Mich App 

774, 778 (1987). The purpose of the discovery process is to make available to all parties, 

in advance of trial, all relevant facts or expert opinion and testimony which might be 

admitted into evidence at trial. Id., citing Wilson v Borchard, 370 Mich 404, 410 (1963). 

Irrespective of when a witness list must be filed, MCR 2.401(I)(1) provides that all 

parties must file and serve witness lists within the time allotted by the trial court. Duray 
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Dev, LTC v Perrin, 288 Mich App 143, 162-163 (2010). MCR 2.401(I)(2) provides that 

“[t]he trial court may order that any witness not listed in accordance with this rule will 

be prohibited from testifying at trial except upon good cause shown.” Duray, 288 Mich 

App at 162-163; see also Dean v Tucker, 182 Mich App 27, 32- 34 (1990). 

The phrase “good cause” is not explicitly defined under MCR 2.401(I)(2), “[g]ood 

cause’ simply means a ‘satisfactory,’ ‘sound or valid’ ‘reason’…” People v Buie, 491 

Mich 294, 319 (2012), quoting Random House Webster’s College Dictionary (1997); 

see also Thomas M Cooley Law Sch v Doe 1, 300 Mich App 245, 264 (2013). Here, 

plaintiff has failed to demonstrate “good cause” as required under MCR 2.401(I)(2) 

because she has not demonstrated that she had any difficulty contacting Dr. Bal after 

canceling his August 15, 2022 deposition. The text messages cited by Plaintiff 

reveal Plaintiff instead sought to shield Dr. Bal from cross-examination.  

(Exhibit C - Text Messages with Dr. Hall).  Plaintiff’s showing is insufficient to constitute “good 

cause” pursuant to MCR 2.401(I)(2) where Plaintiff’s own gamesmanship precipitated Plaintiff’s 

need for an emergency motion.   

Plaintiff, perhaps sensing the futility of her arguments under MCR 2.401(I)(2)’s good 

cause provision, goes on to argue a denial of her request to amend would equate to a 

dismissal of her claims.  This is simply not a “legal” argument within the context of our 

profession.  Furthermore, replacing Dr. Bal with Dr. Hall does nothing to rectify Plaintiff’s reliance 

on an invalid AOM.  Plaintiff’s request is plainly moot, and the Court need not address the Dean 

factors.   

However, and for the sake of argument, it should be noted the Dean factors mandate 

denial of Plaintiff’s motion: 
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(1) Whether the violation was willful or accidental; (2) the 
party’s history of refusing to comply with previous court 
orders; (3) the prejudice to the opposing party; (4) whether 
there exists a history of deliberate delay; (5) the degree of 
compliance with other parts of the court’s orders; (6) 
attempts to cure the defect; and (7) whether a lesser 
sanction would better serve the interests of justice. [Vicencio 
v Ramirez, 211 Mich App 501, 507 (1995), citing Dean, supra 
at 32-33. 

 

The first factor of analysis presented under Dean is the most important, as it looks to 

determine the violator’s state of mind, and thus speaks to the fairness of the violator’s 

predicament.  Here, Plaintiff’s Counsel admitted to willfully violating the Courts initial 

scheduling order at the prior hearings on Co-Defendant’s motions to compel production 

of Dr. Bal and to strike Plaintiff’s amended witness list.  Thus, Plaintiff is reaping what 

she’s sown.  Furthermore, the text messages to Dr. Hall demonstrate Plaintiff’s clear need 

to amend her witness list in August of 2020, as they show Plaintiff’s knowledge Dr. Bal 

was unresponsive.  Second, plaintiff exhibits a history of refusing to comply with the 

Court’s scheduling order, as aforementioned.  Third, defendants would be severely 

prejudiced if plaintiff was allowed to replace their standard of care expert who signed 

the AOM, Dr. Bal, with Dr. Hall, who had not previously been disclosed until 

September 16, 2022 as noted above. In a hypothetical scenario where Plaintiff is 

allowed to replace Dr. Hall, while still being allowed to rely on Dr. Bal’s defective AOM, 

this would constitute a trial by surprise. Stepp, 157 Mich App at 779. Fourth, as 

demonstrated above, plaintiff’s attempt to replace Dr. Bal with Dr. Hall 133 days after 

witness lists were due and experts were required to be disclosed and without previously 

seeking leave of this Honorable Court is indicative of deliberate delay. Fifth, and perhaps 
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most telling, plaintiff intentionally delayed any attempts to correct the defect until Co-

defendants filed a motion to compel Dr. Bal’s deposition on September 16, 2022. This 

is characteristic of Plaintiff’s disregard for the rules of civil procedure and the 

Court’s orders.  Instead, plaintiff filed an amended witness list and offered dates 

for Dr. Hall’s deposition without leave of the Court or stipulation from opposing counsel.  

Finally, no lesser sanction would not serve the interests of justice or judicial economy, 

as plaintiff’s attempts to amend her witness list does nothing to ameliorate the 

defect caused by filing a defective Affidavit of Merit signed by Dr. Bal.   

 However, and as aforementioned, analysis under Dean is without purpose where 

Plaintiff’s Affidavit of Merit is defective due to a lack of qualifications of Plaintiff’s expert.  

The entire basis for the instant lawsuit is undisputedly predicated on a misrepresentation 

by Plaintiff.  Counsel is tasked with vetting experts prior to submitting an Affidavit of Merit 

attested to by a licensed expert.  Instead, Plaintiff’s Counsel has defrauded the Court 

either willfully or by ineptitude, progressed a meritless case for over a year at great 

expense to the parties, and then attempted to amend Plaintiff’s witness list unilaterally at 

a late date and in violation of the Court’s order.   Even if Plaintiff’s amendment were 

granted, it would be pointless where Defendants are plainly entitled to a dismissal on the 

basis of multiple arguments stemming from a voided Affidavit of Merit.   

WHEREFORE, Defendant Beaumont Health respectfully requests this Court deny 

Plaintiff’s Emergency Motion for Leave to File an Amended Witness List.   
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TANOURY, NAUTS, McKINNEY  
      & DWAIHY, PLLC 
 
     By: /s/ Paul J. Dwaihy    

PAUL J. DWAIHY (P66074) 
CHARLES A. FISHER (P82248) 
Attorneys for Defendant Beaumont 
38777 Six Mile Road, Ste. 101 
Livonia, MI 48152 

Dated:  October 31, 2022   (313) 964-4500 
 

 
CERTIFICATE OF SERVICE 

 
Krista Tester, an employee with the law firm of Tanoury Nauts McKinney & 
Dwaihy, PLLC, being first duly sworn, deposes and says that on October 
31, 2022, she caused a copy of this document to be served upon all parties 
of record, via MIFILE. 
 

   By:  /s/ Krista Tester     
    Krista Tester 
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Demsky, Benjamin

Subject: FW: Scheduled: Lawanna Smith, et al vs. Beaumont Health, et al [21-187353-NH] - 

2022-10-26 01:00 PM EDT

From: Steven Hurbis <shurbis@mckeenassociates.com>  
Sent: Wednesday, October 26, 2022 7:44 AM 
To: Scheduling Team <scheduling@chapagiblin.com>; Sarah Schimitschek <sschimitschek@mckeenassociates.com>; 
Ariel Higgins <ahiggins@mckeenassociates.com>; paul.dwaihy@tnmglaw.com; Tucciarone, Eric 
<eTucciarone@fbmjlaw.com>; Pilarski, Laura <lpilarski@fbmjlaw.com>; Flores, Robin <RFlores@fbmjlaw.com>; 
krista.tester@tnmglaw.com; randees12@aol.com
Subject: RE: Scheduled: Lawanna Smith, et al vs. Beaumont Health, et al [21-187353-NH] - 2022-10-26 01:00 PM EDT 

Good morning everyone,  

We filed a voluntary dismissal without prejudice this morning. To that end, we will not be proceeding with Dr. Valenti’s 
deposition or Dr. Wagner.  

Best,  

Steven C. Hurbis, Esq.
McKeen & Associates, P.C.
Penobscot Building
645 Griswold St., Suite 4200
Detroit, MI 48226-3344
(313) 961-5985 (Facsimile)
(313) 961-4400 x 829

This electronic message transmission contains information from the law firm McKeen & Associates, P.C. that we consider to be 
confidential or privileged. The information is intended solely for the recipient, and use by others is not authorized. If you are not the 
intended recipient, be aware that any disclosure, copying, distribution or use of the contents of this electronic transmission is 
prohibited. If you have received this electronic transmission in error, please notify us immediately by telephone at (313) 961-4400 or 
by electronic mail at shurbis@mckeenassociates.com. Thank You. 

Think green! Please consider the environment before printing this e-mail.
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Demsky, Benjamin

From: Flores, Robin

Sent: Wednesday, October 19, 2022 11:21 AM

To: Steven Hurbis

Cc: Tucciarone, Eric; Pilarski, Laura; Paul Dwaihy; 'Milad Yatooma'; Sarah Schimitschek; 

Demsky, Benjamin; charles.fisher@tnmglaw.com; Krista Tester

Subject: RE: RE: Jacqueline Harris v Beaumont Health, et al., No. 21-187353-NH

Mr. Hurbis, 

As you know the court ordered Dr. Bal to appear for deposition by November 2, 2022, which is two weeks away.  Please 
provide dates as soon as possible. 

Thank you, 

Robin M. Flores 
Legal Assistant to Benjamin A. Demsky 
Foley, Baron, Metzger & Juip, PLLC
Cambridge Center 
38777 Six Mile Rd., Suite 300 
Livonia, MI  48152 

Office:  734-742-1840 
Fax:     734-521-2379 
Website:  www.fbmjlaw.com

NOTICE: This communication contains privileged or other confidential information. Any use, review, dissemination, distribution, or copying of this transmission by 

anyone other than the intended recipient is strictly prohibited.   If you have received this message in error, please reply to the sender and delete the message received 
in error. We apologize for any inconvenience that this might have caused. Disclaimer Required by IRS Rules of Practice: Any discussion of tax matters contained herein 
is not intended or written to be used, and cannot be used, for the purpose of avoiding any penalties that may be imposed under Federal tax laws. 

From: Demsky, Benjamin <bDemsky@fbmjlaw.com>  
Sent: Wednesday, September 21, 2022 10:41 AM 
To: Steven Hurbis <shurbis@mckeenassociates.com> 
Cc: Tucciarone, Eric <eTucciarone@fbmjlaw.com>; Flores, Robin <RFlores@fbmjlaw.com>; Pilarski, Laura 
<lpilarski@fbmjlaw.com>; Paul Dwaihy <paul.dwaihy@tnmglaw.com> 
Subject: RE: Jacqueline Harris v Beaumont Health, et al., No. 21-187353-NH 

Steve,  

Enclosed is a copy of our motion to strike plaintiff’s amended witness list/Dr. Hall that will be filed with 
the court today. Please advise if you concur with the relief requested.  

Thank you,  

l
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Ben 

Benjamin A. Demsky, Esq.
Associate Attorney 
Foley, Baron, Metzger & Juip, PLLC 
38777 Six Mile Rd., Suite 300 
Livonia, MI  48152 
Cell:  (586) 229-9728
bdemsky@fbmjlaw.com
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND 

 
LAWANNA SMITH AS PERSONAL  
REPRESENTATIVE OFTHE ESTATE  
OF JACQUELINE HARRIS, DECEASED 
  Plaintiff,    
vs.        No.  21-187353-NH 
        Hon. Nanci J. Grant 
 
BEAUMONT HEALTH, TRI COUNTY  
ORTHOPEDICS, PC AND JACK D. LENNOX D.O., 
JOINTLY & SEVERALLY, 
 
  Defendants.   
______________________________________________________________________________ 
BRIAN J. McKEEN (P34123)     
STEVEN C. HURBIS (P80993)     
McKEEN & ASSOCIATES, P.C.    
Attorney for Plaintiff      
645 Griswold St., Suite 4200     
Detroit, MI 48226      
(313) 961-4400 / Fax (313) 961-5985  
shurbis@mckeenassociates.com    
 
PAUL J. DWAIHY (P66074) 
TANOURY, NAUTS, MCKINNEY  
& DWAIHY, PLLC 
Attorney for Defendant Beaumont 
38777 Six Mile Road, Suite 101 
Livonia, MI 48152 
(313) 964-4500 
paul.dwaihy@tnmglaw.com 
 
ENRICO G. TUCCIARONE (P52767) 
SARAH T. BERARD (P70999) 
FOLEY, BARON, MTEZGER & JUIP PLLC 
Attorneys for Tri County Orthopedics and  
Jack D. Lennox, D.O.  
38777 Six Mile Road, Suite 300 
Livonia, MI 48152 
(734) 742-1800 / Fax (734) 521-2379 
etucciarone@fbmjlaw.com 
sberard@fbmjlaw.com 
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PLAINTIFF’S MOTION FOR VOLUNTARY DISMISSAL WITHOUT PREJUDICE 

 
 NOW COMES Plaintiff, LAWANNA SMITH, as Personal Representative of the Estate of 

JACQUELINE HARRIS, Dec., by and through her attorneys, McKeen & Associates P.C., and for 

Plaintiff’s Motion for Voluntary Dismissal Without Prejudice, hereby states the following: 

1. This is a complex medical malpractice action brought by Lawanna Smith as Personal 

Representative of the Estate of Jacqueline Harris, deceased. 

2. Plaintiff filed her Complaint in this matter on April 9, 2021.  

3. The discovery cut-off date is currently set for December 12, 2022.  

4. Plaintiff is requesting that this Honorable Court grant Plaintiff’s motion for voluntary dismissal 

without prejudice, pursuant to MCR 2.504(A)(2).  

5. Plaintiff is currently not in a meaningful position to advance the case under the deadlines set 

forth in the current scheduling order. Rather than burden this Court’s docket with prolonged 

extensions, Plaintiff seeks leave of this Court to voluntarily dismiss this current action without 

prejudice and for refiling.  

6. Plaintiff has filed the appropriate order should the Court grant this motion. 

7. Defendants will not be prejudiced by this as any litigation work product that has been 

conducted on this case can be carried over to the subsequent lawsuit.  

8. As set forth in MCR 2.504(A)(2)(b), unless otherwise specified, the voluntary dismissal should 

be without prejudice.   

9. Since the Statute of Limitations has not expired on this case as the Letters of Authority were 

issued January 13, 2021, making the Statue of Limitations run on this case on January 13, 

2023, Plaintiff is seeking leave to voluntarily dismiss this action without prejudice.  
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WHEREFORE, Plaintiff respectfully requests that this Honorable Court GRANT 

Plaintiff’s Motion for Voluntary Dismissal without Prejudice.  

 
Respectfully Submitted:   

   
McKEEN & ASSOCIATES, P.C.  

  
/S/STEVEN C. HURBIS _______  
BRIAN J. McKEEN (P34123)  
STEVEN C. HURBIS (P80993)  
Attorneys for Plaintiff  
645 Griswold St., Suite 4200  
Detroit, MI 48226  

DATED: November 1, 2022    (313) 961-4400  
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND 

 
LAWANNA SMITH AS PERSONAL  
REPRESENTATIVE OFTHE ESTATE  
OF JACQUELINE HARRIS, DECEASED 
  Plaintiff,    
vs.        No.  21-187353-NH 
        Hon. Nanci J. Grant 
 
BEAUMONT HEALTH, TRI COUNTY  
ORTHOPEDICS, PC AND JACK D. LENNOX D.O., 
JOINTLY & SEVERALLY, 
 
  Defendants.   
______________________________________________________________________________ 
BRIAN J. McKEEN (P34123)     
STEVEN C. HURBIS (P80993)     
McKEEN & ASSOCIATES, P.C.    
Attorney for Plaintiff      
645 Griswold St., Suite 4200     
Detroit, MI 48226      
(313) 961-4400 / Fax (313) 961-5985  
shurbis@mckeenassociates.com    
 
PAUL J. DWAIHY (P66074) 
TANOURY, NAUTS, MCKINNEY  
& DWAIHY, PLLC 
Attorney for Defendant Beaumont 
38777 Six Mile Road, Suite 101 
Livonia, MI 48152 
(313) 964-4500 
paul.dwaihy@tnmglaw.com 
 
ENRICO G. TUCCIARONE (P52767) 
SARAH T. BERARD (P70999) 
FOLEY, BARON, MTEZGER & JUIP PLLC 
Attorneys for Tri County Orthopedics and  
Jack D. Lennox, D.O.  
38777 Six Mile Road, Suite 300 
Livonia, MI 48152 
(734) 742-1800 / Fax (734) 521-2379 
etucciarone@fbmjlaw.com 
sberard@fbmjlaw.com 
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BRIEF IN SUPPORT OF PLAINTIFF’S MOTION FOR VOLUNTARY DISMISSAL 

WITHOUT PREJUDICE 
 

 
In support of her motion, Plaintiff relies on the facts outlined above, the Michigan Court 

Rules, and the discretion of this Honorable Court. Pursuant to MCR 2.504(A)(2), Plaintiff is 

requesting that this Honorable Court grant Plaintiff’s motion for voluntary dismissal without 

prejudice: 

(A) Voluntary Dismissal; Effect. 

(2) By Order of Court. Except as provided in subrule (A)(1), an action may not be 

dismissed at the plaintiff's request except by order of the court on terms and 

conditions the court deems proper. 

(b) Unless the order specifies otherwise, a dismissal under subrule 

(A)(2) is without prejudice. 

Plaintiff is currently not in a meaningful position to advance the case under the deadlines set forth 

in the current scheduling order. Rather than burden this Court’s docket with prolonged extensions, 

Plaintiff seeks leave of this Court to voluntarily dismiss this current action without prejudice and 

for refiling. Defendants will not be prejudiced by this as any litigation work product that has been 

conducted on the case at this time can be carried over to the subsequent lawsuit. Plaintiff has filed 

the appropriate order should the Court grant this motion. 

In conclusion, Plaintiff is seeking leave to voluntarily dismiss this action without prejudice 

since the Statue of Limitations on this case does not run until January 13, 2023. Additionally, 

Plaintiff is taking such action to avoid burdening this Court’s docket with prolonged extensions.   
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WHEREFORE, Plaintiff respectfully requests that this Honorable Court GRANT 

Plaintiff’s Motion for Voluntary Dismissal without Prejudice.  

  
Respectfully Submitted:   

  
McKEEN & ASSOCIATES, P.C.  

  
/S/STEVEN C. HURBIS____________  
BRIAN J. McKEEN (P34123)  
STEVEN C. HURBIS (P80993)  
McKEEN & ASSOCIATES, P.C.  
Attorneys for Plaintiffs  
645 Griswold St., Suite 4200  
Detroit, MI 48226  

Dated: November 1, 2022  (313) 961-4400  
  
  

PROOF OF SERVICE  
 

The undersigned hereby declares that she served a true copy of the foregoing  
document upon all attorneys of record at their respective addresses on file via M-File/E-

File on November 1, 2022  
 

Sarah Schimitschek  
____________________________________  

Sarah Schimitschek 
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Snead v. Ascension Providence Hospital, Not Reported in N.W. Rptr. (2023)

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 1

2023 WL 8660933
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

Latoya SNEAD, Personal Representative of the

Estate of Joseph H. Williams, IV, Plaintiff-Appellant,

v.

ASCENSION PROVIDENCE HOSPITAL,

formerly known as Providence Park Hospital,

Maple Manor Rehab Center of Novi, Inc., the

Manor of Novi, and Rhema-Novi, Inc., doing

business as Manor of Novi 1 , Defendants-Appellees.

No. 362008
|

December 14, 2023

Oakland Circuit Court, LC No. 2020-181231-NH

Before: Letica, P.J., and O'Brien and Cameron, JJ.

Opinion

Per Curiam.

*1  In this medical malpractice action, the trial court
initially granted summary disposition in favor of defendants,
Ascension Providence Hospital, formerly known as
Providence Park Hospital (Ascension), Maple Manor Rehab
Center of Novi, Inc. (Maple Manor), and Rhema-Novi, Inc.,
doing business as The Manor of Novi (Manor of Novi),

and dismissed plaintiff's 2  case without prejudice. The trial
court subsequently dismissed the case with prejudice on
reconsideration. Plaintiff appeals as of right. We affirm.

I. BACKGROUND FACTS
AND PROCEDURAL HISTORY

The decedent, Joseph H. Williams, IV, was treated at each
defendant's respective facility in 2017. While in their care,
Williams developed several pressure sores or decubitus
ulcers that worsened over the course of his admissions,
eventually became necrotic and infected, and required

extensive treatment, antibiotic therapy, and multiple surgical
debridements. Plaintiff's claims of medical malpractice stem
from the allegedly negligent conduct of each defendant's
nursing staff.

Plaintiff's complaint was accompanied by an affidavit of merit
(AOM) authored by registered nurse Sharon Caprara. After
discovery was complete, defendants collectively filed seven
summary disposition motions, but the trial court addressed
only three on the merits. In those motions, each defendant
argued that Caprara—the only expert plaintiff proffered
during discovery—did not meet the statutory requirements
to testify as an expert because she devoted the majority of
her professional time to administrative duties, rather than
to active clinical practice or the instruction of nursing.
Defendants opined that they were entitled to summary
disposition because plaintiff did not have a qualified expert
to support her claims. Ascension also sought summary
disposition on the basis that plaintiff's AOM and complaint
were defective in light of Caprara's lack of qualification.
Plaintiff described Caprara's duties as director of nursing at
a 150-bed nursing facility and argued that each activity came
within the scope of the active clinical practice of nursing for
purposes of expert qualification under MCL 600.2169. She
also argued that if the court determined that Caprara was not
qualified, plaintiff's counsel had a good-faith belief regarding
Caprara's qualifications and plaintiff should be allowed to
substitute one of her other proposed nursing experts in
Caprara's place. The trial court agreed with defendants and
granted their motions under MCR 2.116(C)(10). In doing
so, however, the trial court opined that plaintiff's complaint
should be dismissed without prejudice pursuant to our
Supreme Court's warning in Ligons v Crittenton Hosp, 490
Mich 61, 75; 803 NW2d 271 (2011), that “dismissal must be
without prejudice unless other grounds for the dismissal exist,
such as the expiration of the limitations period.”

*2  Maple Manor and Manor of Novi both moved
for reconsideration, primarily arguing that dismissal with
prejudice was the proper remedy because their dispositive
motions challenged plaintiff's ability to come forward with
necessary expert testimony, not the sufficiency of her AOM.
Ascension concurred and joined in both codefendants’
motions. In response to these motions and in a separate
motion for reconsideration, plaintiff opined that the trial court
reached the correct result with respect to the nature of the
dismissal, but asked that if the court chose to reconsider
its earlier ruling, it should also reconsider allowing plaintiff
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to amend her witness list to name a new nursing expert or
otherwise allow her to rely on a different expert.

On reconsideration, the trial court agreed with defendants
that it misapplied Ligons. The court acknowledged that
defendants’ motions were primarily predicated on Caprara's
lack of qualification under MCL 600.2169(1), which rendered
her unable to serve as an expert and therefore unable to

establish the appropriate standard of care at trial. 3  The
court indicated that the distinction between a challenge to
the AOM and inability to prove the standard of care was
important, and the court had agreed that plaintiff could
not establish the standard of care at trial. As such, the
court granted defendants’ motions for reconsideration and
dismissed plaintiff's complaint with prejudice. It also denied
plaintiff's motion for reconsideration with respect to a new
expert witness. The court opined that allowing plaintiff
to amend her witness list or name a new nursing expert
would be inappropriate because discovery had concluded,
and defendants would be severely prejudiced by having to
essentially relitigate the entire case. Moreover, plaintiff's
attorney was involved in a deposition of Caprara that took
place before this case began. Despite his understanding
of Caprara's qualifications, he proceeded with Caprara as
plaintiff's only expert witness. Given this, the court did not
believe it was in the interests of justice to allow plaintiff to
amend her witness list.

II. DISMISSAL WITH OR WITHOUT PREJUDICE

Plaintiff first argues on appeal that the trial court erred by
dismissing her case with prejudice. We disagree.

A. STANDARD OF REVIEW

We review “a trial court's decision on a motion for
reconsideration for an abuse of discretion.” Woods v SLB
Prop Mgt, LLC, 277 Mich App 622, 629; 750 NW2d 228
(2008). An abuse of discretion occurs when the trial court's
decision “falls outside the range of reasonable and principled
outcomes.” Jackson v Bulk AG Innovations, LLC, 342 Mich
App 19, 24; 993 NW2d 11 (2022) (quotation marks and
citation omitted). Whether to dismiss a case with or without
prejudice is often within the discretion of the trial court, but
the proper nature of a dismissal in the context of summary
disposition is a question of law and, therefore, reviewed de

novo. Rinke v Auto Moulding Co, 226 Mich App 432, 439;
573 NW2d 344 (1997).

B. LAW AND ANALYSIS

A party moving for reconsideration must generally
“demonstrate a palpable error by which the court and the
parties have been misled and show that a different disposition
of the motion must result from correction of the error.” Woods,
277 Mich App at 629, quoting MCR 2.119(F)(3). “The
decision whether to grant dismissal with or without prejudice,
by definition, determines whether a party may refile a claim
or whether the claim is permanently barred.” ABB Paint
Finishing, Inc v Nat'l Union Fire Ins Co of Pittsburgh, Pa, 223
Mich App 559, 562; 567 NW2d 456 (1997). In accordance
with res judicata principles, when a dismissal is granted on the
merits of the case, dismissal should be granted with prejudice
so as to preclude the plaintiff from refiling the same action
against the same defendant. Id. at 562-563.

*3  In its original ruling on defendants’ dispositive motions,
the trial court deemed dismissal without prejudice appropriate
because “the only grounds for dismissal presented to this
Court through any of the Motions is due to lack of
qualification or factual support with regard to Plaintiff's
expert ....” The trial court dismissed the case with prejudice
on reconsideration because it recognized that summary
disposition was warranted on the basis of plaintiff's failure
to produce a qualified standard-of-care expert, and not
solely because Caprara's lack of qualification rendered her
AOM defective. Plaintiff contends that the trial court's initial
interpretation of relevant caselaw was correct and required
dismissal without prejudice.

In Ligons, 490 Mich at 66-68, the plaintiff filed two AOMs
with his complaint, neither of which fully satisfied the
AOM requirements under MCL 600.2912b. This Court held
that the defective AOMs required dismissal with prejudice
because “no tolled time remained during which plaintiff could
refile his suit after defendants successfully challenged his
AOMs.” Id. at 69. Our Supreme Court affirmed this Court's
conclusion, observing that MCL 600.2912d(1) requires a
plaintiff in a medical malpractice action to file an AOM along
with his or her complaint. Id. at 72. Given the mandatory
language of the statute, a complaint unaccompanied by an
appropriate AOM is insufficient to commence the lawsuit,
thus requiring dismissal. Id. at 72-73. Our Supreme Court
cautioned, however, that “dismissal must be without prejudice
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unless other grounds for the dismissal exist, such as the
expiration of the limitations period.” Id. at 75.

Maple Manor and Manor of Novi moved for summary
disposition under MCR 2.116(C)(10) because plaintiff relied
solely on Caprara to establish the standard of care and
breach thereof, but Caprara was not an expert under MCL
600.2169(1)(b), and could not provide expert testimony as
to those elements of plaintiff's claim. Notably, neither of
these defendants challenged plaintiff's AOM. Ascension,
on the other hand, did argue that plaintiff's AOM was
defective due to Caprara's lack of qualification, but it also
opined that summary disposition was appropriate for a
second, independent reason—namely, because Caprara's lack
of qualification left plaintiff unable to establish the standard
of care or breach. The trial court agreed that Caprara was
not qualified to testify as an expert in this case, and that
ruling is not challenged on appeal. Because each defendant
sought summary disposition for reasons concerning the
factual merits of plaintiff's claim, rather than strictly on
procedural grounds, the trial court correctly determined on
reconsideration that Ligons did not require dismissal without
prejudice, and that dismissal with prejudice was the proper
remedy.

Plaintiff challenges this interpretation of Ligons, arguing
that the distinction between an AOM challenge under MCL
600.2912d and a challenge to an expert's qualification under
MCL 600.2169 is immaterial because the former statute
incorporates the qualification requirements of the latter.
Plaintiff opines that, in cases where a witness who is not
qualified under MCL 600.2169 is disqualified from authoring
an AOM under MCL 600.2912d, a savvy defendant could
obtain dismissal with prejudice by characterizing its argument
as a challenge to expert qualifications. Plaintiff's position is
unpersuasive because it fails to appreciate the nuances of the
procedural postures at issue here.

Plaintiff is correct that the AOM statute incorporates the
qualifications for expert witnesses in medical malpractice
actions listed in MCL 600.2169, and that the statute requires
a plaintiff to file an AOM “signed by a health professional
who the plaintiff's attorney reasonably believes meets the
requirements for an expert witness under section 2169.”
Crego v Edward W Sparrow Hosp Ass'n, 327 Mich App
525, 531; 937 NW2d 380 (2019), quoting MCL 600.2912d(1)
(quotation marks omitted). Even so, plaintiff's suggestion
that an expert's lack of qualification under MCL 600.2169
renders that expert's AOM per se defective is incorrect.

MCL 600.2912d(1) does not require the plaintiff's AOM
to be signed by a qualified expert, but rather “by a health
professional who the plaintiff's attorney reasonably believes
meets the requirements for an expert witness under section
2169.” Id. (emphasis added.) See also Jones v Botsford
Continuing Care Corp, 310 Mich App 192, 200; 871 NW2d
15 (2015) (“The fact that the Legislature used the ‘reasonably
believes’ language demonstrates that there will be cases in
which counsel had such a reasonable belief even though the
expert is ultimately shown not to meet the criteria of MCL
600.2169(1).”) This flexible standard makes sense because
an AOM, as a component of the complaint, is prepared
on the basis of limited information, without the benefit of
discovery. Kalaj v Khan, 295 Mich App 420, 428; 820 NW2d
223 (2012). Moreover, the purpose of the AOM is to deter
frivolous medical malpractice claims, Castro v Goulet, 312
Mich App 1, 8; 877 NW2d 161 (2015), not to establish the
defendant's liability.

*4  MCL 600.2169, on the other hand, addresses a witness's
qualification to provide expert testimony in a medical
malpractice case. Jones, 310 Mich App at 199. “The plaintiff
in a medical malpractice action bears the burden of proving:
(1) the applicable standard of care, (2) breach of that standard
by defendant, (3) injury, and (4) proximate causation between
the alleged breach and the injury.” Cox v Bd of Hosp
Managers for City of Flint, 467 Mich 1, 10; 651 NW2d
356 (2002) (quotation marks and citation omitted). Expert
testimony is necessary to establish the first, second, and fourth
elements, Kalaj, 295 Mich App at 429, and failure to prove
any single element is fatal to the plaintiff's claim, Cox, 467
Mich at 10. For that reason, a plaintiff's inability to produce
a qualified expert in a medical malpractice case commonly
leads to summary disposition under MCR 2.116(C)(10) for
failure to establish a question of material fact for trial. See,
e.g., McElhaney v Harper-Hutzel Hosp, 269 Mich App 488,
497-498; 711 NW2d 795 (2006). Plaintiff's prediction that
medical malpractice claims will be routinely dismissed with
prejudice on the basis of a defective AOM under MCL
600.2169 lacks merit because dispositive motions under MCR
2.116(C)(10) are considered premature before discovery has
been completed. Ensink v Mecosta Co Gen Hosp, 262 Mich
App 518, 540; 687 NW2d 143 (2004). See also Watts v
Canady, 253 Mich App 468, 471; 655 NW2d 784 (2002)
(noting, in an appeal from denial of summary disposition on
the basis of a defective AOM, that “[a]ny opinion regarding
whether [the affiant] is qualified under § 2169 is premature
at this stage of the proceedings”). After discovery has been
completed, a challenge to the AOM on the basis of the

0322a

R
EC

EIV
ED

 by M
SC

 8/20/2025 12:55:18 PM

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025799226&pubNum=0000542&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_542_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_75 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.116&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2169&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a20b0000590b0 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2169&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a20b0000590b0 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2912D&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2912D&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2169&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2169&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2912D&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2169&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048053151&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_531&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_531 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048053151&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_531&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_531 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2912D&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f1c50000821b0 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2169&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2912D&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f1c50000821b0 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035764531&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_200 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035764531&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_200 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035764531&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_200&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_200 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2169&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f1c50000821b0 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2169&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_f1c50000821b0 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027134519&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_428&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_428 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027134519&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_428&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_428 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036920754&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_8 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036920754&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_8&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_8 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2169&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035764531&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_199&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_199 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002470334&pubNum=0000542&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_542_10&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_10 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002470334&pubNum=0000542&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_542_10&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_10 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002470334&pubNum=0000542&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_542_10&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_10 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027134519&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_429&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_429 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002470334&pubNum=0000542&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_542_10&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_10 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002470334&pubNum=0000542&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_542_10&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_542_10 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.116&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008238857&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_497&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_497 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008238857&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_497&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_497 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2169&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST600.2169&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.116&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005474&cite=MIRRCPMCR2.116&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004607693&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_540&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_540 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004607693&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_540&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_540 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002676414&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_471&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_471 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002676414&pubNum=0000543&originatingDoc=I876381c09b9211ee9848c16417012d51&refType=RP&fi=co_pp_sp_543_471&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_543_471 


Snead v. Ascension Providence Hospital, Not Reported in N.W. Rptr. (2023)

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 4

affiant's qualifications as an expert, while not unheard of, is
superfluous when the affiant is the plaintiff's only expert.

Here, the trial court held that the only expert plaintiff
proffered during discovery was not qualified to testify as an
expert under MCL 600.2169(1). Without a qualified expert,
plaintiff was left unable to prove essential elements of her
claim and dismissal was warranted. See Cox, 467 Mich at 10
(“Failure to prove any one ... element is fatal.”) (quotation
marks and citation omitted). And because that dismissal was
premised on plaintiff's inability to produce evidence that
would create a triable issue of fact regarding these elements, it
involved the factual merits of plaintiff's claim. “Where a trial
court dismisses a case on the merits, the plaintiff should not
be allowed to refile the same suit against the same defendant
and dismissal should therefore be with prejudice.” ABB Paint
Finishing, 223 Mich App at 563. The trial court did not abuse
its discretion by dismissing plaintiff's case with prejudice on
reconsideration.

III. NEW EXPERT WITNESS

Plaintiff further contends the trial court abused its discretion
when it denied her request to amend her witness list or rely
on another expert previously identified in her witness list. We
disagree.

A. STANDARD OF REVIEW

A trial court's refusal to permit a litigant to name a new
expert witness is reviewed for an abuse of discretion. Cox v
Hartman, 322 Mich App 292, 312; 911 NW2d 219 (2017).

B. LAW AND ANALYSIS

In support of this alleged error, plaintiff reasons that the trial
court failed to consider the factors outlined in Dean v Tucker,

182 Mich App 27, 32-33; 451 NW2d 571 (1990). 4  Manor of
Novi argues on appeal that Dean is not controlling under these
circumstances because that case excluded an expert witness
as a discovery sanction, whereas the instant appeal arises
from the trial court's determination that plaintiff's expert
was unqualified to testify at trial. We acknowledge Dean
is similar to this case in certain respects, specifically that
the plaintiff's claim of legal malpractice was resolved by

summary disposition because she was barred from presenting
necessary expert testimony. Id. at 29. But the legal question
in Dean arose in the context of a discovery sanction for
the plaintiff's failure to file a timely witness list. Id. Unlike
this case, the trial court in Dean did not find the plaintiff's
proposed expert unqualified. Here, plaintiff proffered expert
testimony did not meet her burden of proof because Caprara
was not qualified to testify as an expert under MCL
600.2169(1). Thus, plaintiff's reliance on Dean is misplaced.

*5  Instead, this case is more analogous to Cox, 322 Mich
App at 312-316. In relevant part, the plaintiff in Cox sued
a registered nurse for malpractice that purportedly occurred
during the birth of the plaintiff's daughter. Id. at 296-297.
After discovery concluded, the nurse defendant moved for
summary disposition on the basis that the plaintiff's expert
was not qualified under MCL 600.2169(1). Id. at 297. The
trial court agreed and granted the motion. Id. at 298. The
plaintiff then moved to name a new nursing expert and amend
her AOM, and the trial court denied the plaintiff's motion.
Id. On appeal, this Court rejected the plaintiff's claim of
error, noting the plaintiff was on notice that the expert's
qualifications were in question and could have moved to
name a new expert much earlier. Id. at 313. Yet the plaintiff
chose to rely only on the challenged expert. Id. Moreover,
the plaintiff had not acted with diligence relative to expert
discovery throughout the case and had yet to identify a new
expert at the time the trial court heard the plaintiff's motion.
Id. at 315-316. At that point, the case had been pending for
22 months, and the trial was to be held three months later.
Id. at 316. This Court agreed with the trial court that a new
witness at that stage would be prejudicial to the defendant and
concluded that the trial court's ruling was within the range of
principled outcomes. Id.

The instant case is very similar to Cox as to this issue. Once
the proposed expert had been deposed in Cox, the plaintiff
was aware that the expert's qualifications were in question
because she revealed that the majority of her time had been
devoted to instructing or practicing as a nurse practitioner,
rather than as a registered nurse. Id. at 313. Here, Caprara's
qualifications were likewise revealed during her deposition,
including the type of work she had performed during the year
preceding the alleged malpractice. In fact, Ascension also
produced evidence that plaintiff's counsel should have been
aware that Caprara was unqualified even before the complaint
was filed because he had participated in a deposition in an
unrelated case in which Caprara admitted that she had spent
most of her professional time attending to administrative
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duties. Thus, plaintiff was on notice that Caprara might not
meet the statutory requirements for expert qualification.

The nursing defendant in Cox moved for summary disposition
approximately three months after the expert's deposition,
challenging the expert's qualifications, and the trial court did
not rule in the nursing defendant's favor for several additional
months. Id. Here, there was a similar delay of over four
months between the filing of defendants’ dispositive motions
and the trial court's initial grant of summary disposition.
During this time, plaintiff could have sought leave to amend
her witness list or to reopen discovery to elicit testimony
from a previously named expert. But like in Cox, plaintiff
relied solely on Caprara's testimony in opposing summary
disposition and declined to take any precautionary steps to
protect her claims in the event the trial court agreed with
defendants that Caprara was unqualified to testify as an expert
witness.

Plaintiff's conduct during discovery is also analogous to
the circumstances at issue in Cox. In Cox, the trial court
had to order the plaintiff to specifically identify which of
several possible experts would be called at trial and compel
production of the expert or experts for deposition. Id. at 315.
Although the defendants in this action did not resort to motion
practice to compel discovery, plaintiff gave defendants reason
to believe Caprara would be plaintiff's only expert at trial.
Manor of Novi, at least, repeatedly requested depositions
of plaintiff's trial experts, and Caprara was the only expert
produced. Manor of Novi also asked for confirmation that the
other experts identified on plaintiff's witness list would not be
proffered at trial. That request apparently went unanswered,
but defendants could reasonably infer from plaintiff's silence
and failure to produce any other expert during discovery that
she intended to rely exclusively on Caprara's opinions at trial.

This case is also analogous to Cox in that plaintiff did not
identify which expert she would rely on in lieu of Caprara,
either in her response to defendants’ summary disposition

motions or in her own motion for reconsideration. 5  See id.
at 316 (“Even on the date of the hearing on plaintiff's motion

to add any new expert witness, plaintiff's counsel still had not
retained a new expert witness and had not provided any notice
of the identity of a new expert witness to defendants ....”).

*6  The only notable difference between Cox and this case
is that plaintiff included her request to rely on a different
expert in her response to two of the summary disposition
motions, while the Cox plaintiff did not raise the issue until
after summary disposition had been granted. Id. at 298. This
distinction does not undermine the authoritative value of
Cox because the fact remains that plaintiff did not establish
a genuine issue of material fact in response to defendants’
dispositive motions. When the factual sufficiency of a claim
is tested under MCR 2.116(C)(10), the plaintiff may not
avoid summary disposition by merely promising to produce
additional evidence. Shaw v City of Dearborn, 329 Mich App
640, 651-652; 944 NW2d 153 (2019).

The trial court ultimately denied plaintiff's request to name a
new expert or rely on a previously named expert, reasoning
that doing so would be prejudicial to defendants so late in the
litigation. When defendants moved for summary disposition,
this case had been pending for over two years, and another
seven months elapsed before the trial court denied plaintiff's
motion for reconsideration with respect to relying on a
different expert witness. Discovery closed several months
before the dispositive motions were filed, and two prospective
trial dates were adjourned before this case concluded. A
plaintiff cannot be given endless opportunities to develop his
or her case, and the trial court did not abuse its discretion
by concluding that plaintiff's request to rely on a different
expert would be unfairly prejudicial. See Cox, 322 Mich App
at 315-316 (agreeing with the trial court that the defendants
would be prejudiced in trial preparation by late amendment).

Affirmed.

All Citations

Not Reported in N.W. Rptr., 2023 WL 8660933

Footnotes

1 The complaint caption named two related entities: “The Manor of Novi” and “Rhema-Novi, Inc., doing business
as The Manor of Novi”. The substantive allegations, however, suggest that the two entities are one and the
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same. An attorney formerly appeared for “Rhema-Novi, Inc., doing business as The Manor of Novi”, in the
lower court and a separate “The Manor of Novi” entity did not participate below. We presume the caption's
identification of two entities is mistaken and will treat The Manor of Novi and Rhema-Novi, Inc., as a single
entity.

2 The decedent, Joseph H. Williams, IV, was the original plaintiff in this matter, but he died in 2020. The
caption was amended to reflect the proper plaintiff while the instant appeal was pending. Williams v Ascension
Providence Hosp, unpublished order of the Court of Appeals, entered October 11, 2023 (Docket No. 362008).

3 The trial court noted that Ascension had challenged plaintiff's AOM, but was appropriately included in the
court's reconsideration because Ascension also cited plaintiff's inability to establish the standard of care at
trial as a basis for summary disposition.

4 Dean is not strictly binding on this Court under MCR 7.215(J)(1), Secura Ins Co v Stamp, 341 Mich App 574,
581 n 5; 991 NW2d 244 (2022), but the factors identified in that case have been incorporated in more recent,
binding decisions, see, e.g., Duray Dev, LLC v Perrin, 288 Mich App 143, 165; 792 NW2d 749 (2010).

5 We note that plaintiff refiled her complaint, this time supported by an AOM from registered nurse Laura
Elliott, after the trial court's initial grant of summary disposition, but before it granted summary disposition with
prejudice on reconsideration. Elliott's AOM and identity as a prospective expert were first made part of the
record in this case in November 2022, after the trial court granted the final order from which plaintiff appealed.
Elliott was not previously identified as a proposed expert, so this issue is most aptly viewed as involving an
amendment, despite plaintiff's repeated references to calling a previously named witness.
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