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GUARDIAN V BUREAU OF CONSTR CODES 1

GUARDIAN ENVIRONMENTAL SERVICES, INC
v BUREAU OF CONSTRUCTION CODES AND FIRE SAFETY

Docket No. 276564. Submitted May 7, 2008, at Detroit. Decided May 13,
2008, at 9:00 a.m. Leave to appeal sought.

Guardian Environmental Services, Inc., a licensed mechanical con-
tractor, brought an action in the Wayne Circuit Court against the
Bureau of Construction Codes and Fire Safety, seeking a declara-
tory judgment that it qualified under MCL 338.887(3)(i) of the
Electrical Administrative Act for an exception to the general
requirement that all electrical wiring must be performed by a
licensed electrical contractor. The work for which the plaintiff
claimed the exception involved replacing an existing pneumatic
energy management system with a direct digital control energy
management system. The court, William J. Giovan, J., granted the
requested declaratory judgment and enjoined the defendant from
prohibiting the plaintiff from performing the work. The defendant
appealed.

The Court of Appeals held:

1. MCL 338.887(3)(i) provides that a mechanical contractor
may perform maintenance, service, repair, replacement, alter-
ation, modification, reconstruction, or upgrading of control wiring
circuits and electrical component parts within existing mechanical
systems. The statute also states that energy management systems
are an example of electrical component parts or control wiring
circuits.

2. The circuit court correctly interpreted MCL 338.887(3)(i)
when deciding that the plaintiff can, pursuant to the statute,
replace the pneumatic control energy management system of an
existing mechanical system with a direct digital control energy
management system.

3. Because the defendant’s interpretation of MCL
338.887(3)(1) was contrary to the intent of the Legislature, as
expressed in the unambiguous language of the statute itself, a
cogent reason existed for the circuit court not to defer to the
defendant’s erroneous interpretation. Accordingly, the circuit
court did not violate the constitutional doctrine of the separation
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of governmental powers and did not exceed its authority in
rejecting the defendant’s erroneous interpretation.

Affirmed.

LICENSES — ELECTRICAL ADMINISTRATIVE ACT — MECHANICAL CONTRACTORS.

A mechanical contractor, under a statutory exception to the general
rule that all electrical wiring must be performed by a licensed
electrical contractor, may replace the pneumatic control energy
management system of an existing mechanical system with a
direct digital control energy management system (MCL
338.887[3][il).

Dickinson Wright PLLC (by Frank R. Mamat, Joseph
W. DeLave, and Charles G. Goedert) for the plaintiff.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, Richard P Gartner and Susan
Przekop-Shaw, Assistant Attorneys General, for the
defendant.

Before: OWENS, PdJ., and METER and SCHUETTE, Jd.

PER CURIAM. Defendant, the Bureau of Construction
Codes and Fire Safety (the Bureau),' appeals by leave
granted from the trial court’s final order granting
declaratory and injunctive relief to plaintiff Guardian
Environmental Services, Inc. We affirm.

This declaratory judgment action arose from a dis-
pute between plaintiff, a licensed mechanical contrac-
tor, and the Bureau, which was charged with the
enforcement of the Electrical Administrative Act
(EAA), MCL 338.881 et seq.2 In August 2004, plaintiff

! The Bureau of Construction Codes and Fire Safety is part of the
Michigan Department of Labor and Economic Growth.

2 The question presented by the parties on appeal is one of statutory
construction, the parties did not present extensive evidence regarding the
nature, purpose, and makeup of the energy management systems that
plaintiff planned to install, and the trial court did not engage in
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contracted with the Allen Park School District to
perform renovation work in five of the district’s
school buildings. Specifically, plaintiff was hired to
replace existing pneumatic energy management sys-
tems with direct digital control energy management
systems in four of the school buildings and to replace
a hybrid energy management system with a direct
digital control energy management system in the
fifth school building. Replacement of the existing
energy management systems required plaintiff to
install low-voltage wiring and communications net-
work cabling. Plaintiff intended to perform this work
itself instead of subcontracting the work to a licensed
electrical contractor.® Plaintiff maintained that be-
cause it was a licensed mechanical contractor and
because the work involved the “replacement” and “up-
grading” of energy management systems that control
existing mechanical systems, MCL 338.887(3)(i) per-
mitted it to perform this work without an electrical
contractor’s license.

On March 17, 2005, William Fox, a state inspector for
Wayne County, ordered plaintiff to cease installing
low-voltage wiring at the Allen Park project. Concerned
that Fox’s action would affect its other projects, includ-
ing work that it was performing for the Warren Con-
solidated School District, plaintiff contacted Virgil Mon-
roe, chief of the Bureau’s electrical division. Monroe
determined that MCL 338.887(3)(i) did not allow plain-
tiff to install low-voltage wiring and forwarded to
Chuck Goerlitz, plaintiff’s manager, a May 1998 bulle-
tin authored by Tom Kriegish, the former chief of the

significant fact-finding. Therefore, we accept the allegations in the
complaint as true for purposes of presenting pertinent background facts
in this opinion.

3 Plaintiff subcontracted the high-voltage wiring associated with the
project to a licensed electrical contractor.
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electrical division, which set forth the Bureau’s position
regarding what work was permissible without an electri-
cal contractor’s license pursuant to MCL 338.887(3)(i).*

Goerlitz requested an appeal of Monroe’s decision that
plaintiff was not allowed to install the low-voltage electri-
cal wiring. He also noted that the term “existing mechani-
cal systems” required clarification and requested a state-
ment of the Bureau’s position on the meaning of the
phrase. In response to Goerlitz’s communications, Mon-
roe confirmed that the May 1998 article set forth the
Bureau’s “complete and final position” on work that may
be performed without an electrical contractor’s license
pursuant to MCL 338.887(3)(i). With respect to the mean-
ing of the phrase “existing mechanical systems,” Monroe
explained:

Existing mechanical systems are not defined in the Act.
According to Webster’s New World Dictionary, Third Col-
lege Edition, “Existent” is defined as 1 — having existence
or being; existing, 2 — existing now; present; immediate.
Using this definition, the term “existing mechanical sys-
tems” would be systems existing at the time of service,
repair, replacement, etc. 7(3)(i1) would cover these installa-
tions. It would not include systems removed then changed
to a different type of system, such as, the replacement of an

IS

The May 1998 article provides in relevant part:

Recently, several individuals have asked bureau staff whether a
mechanical contractor or authorized master plumber may perform
work relating to electrical installations, without an electrical
license.

Existing pneumatic control systems may be modified, up-
graded, or replaced by a mechanical contractor. However, when an
existing pneumatic system is abandoned, and replaced with a new
electrical control system, it must be installed by a licensed electri-
cal contractor.
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existing pneumatic controlled system with a new electrical
controlled system. In this instance a licensed electrical
contractor would be required.

This is the final position of the Electrical Division.

Plaintiff requested that the Electrical Administrative
Board overrule Monroe’s decision. However, at its
October 7, 2005, meeting, the Electrical Administra-
tive Board unanimously upheld Monroe’s interpreta-
tion of MCL 338.887(3)(i). Plaintiff then petitioned
the Michigan Department of Labor and Economic
Growth for declaratory relief, which the department
denied.

On February 27, 2006, plaintiff filed an action
seeking a declaration from the trial court that an
exception to the requirement that all electrical wiring
be performed by an entity holding an electrical con-
tractor’s license set forth under MCL 338.887(3)(i)
applied to the work plaintiff sought to perform,
namely, the replacement of an existing pneumatic
energy management system with a direct digital
control energy management system. The trial court
granted plaintiff’s request for declaratory and injunc-
tive relief on August 7, 2006.5

On appeal, the Bureau argues that the trial court’s
interpretation of MCL 338.887(3)(i) was contrary to the
plain language of the statute. We disagree. We review de
novo both questions of law arising from a declaratory
judgment action and questions of statutory interpreta-

5 The trial court’s order stated, in pertinent part:

[Plursuant to the exemption provided in MCL 338.887(3)(1),
[plaintiff], a licensed mechanical contractor, may install low volt-
age electrical wiring when replacing, modifying or upgrading
energy management systems within existing mechanical systems,
including, but not limited to, the replacement of a pneumatic
control energy management system with a direct digital control
energy management system.
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tion. Green Oak Twp v Munzel, 255 Mich App 235, 238;
661 NW2d 243 (2003); Dessart v Burak, 252 Mich App
490, 494; 652 NW2d 669 (2002), aff’d 470 Mich 37
(2004). We review the trial court’s decision to grant or
deny declaratory relief for an abuse of discretion.
Gauthier v Alpena Co Prosecutor, 267 Mich App 167,
170; 703 NW2d 818 (2005). In the absence of fraud,
findings of fact made or adopted by an administrative
agency are conclusive on appeal if they are supported by
competent evidence on the record; however, the decision
of an administrative agency may be reversed if the
agency’s decision was based on erroneous legal reason-
ing or if the agency operated within the wrong legal
framework. Schmaliz v Troy Metal Concepts, Inc, 469
Mich 467, 471; 673 NW2d 95 (2003).

In interpreting a statute, the fundamental task of a
court is to “discern and give effect to the Legislature’s
intent as expressed in the words of the statute.” Po-
hutski v City of Allen Park, 465 Mich 675, 683; 641
NW2d 219 (2002). Where the plain and ordinary mean-
ing of the statutory language is clear, further judicial
construction is unwarranted. Nastal v Henderson &
Assoc Investigations, Inc, 471 Mich 712, 720; 691 NW2d
1 (2005). See also DiBenedetto v West Shore Hosp, 461
Mich 394, 402; 605 NW2d 300 (2000). Judicial construc-
tion of a statute is proper only where reasonable minds
could differ about the meaning of the statute. Adrian
School Dist v Michigan Pub School Employees’ Retire-
ment Sys, 458 Mich 326, 332; 582 NW2d 767 (1998).

We accord to every word or phrase of a statute its
plain and ordinary meaning, unless a term has a special,
technical meaning or is defined in the statute. Casco
Twp v Secretary of State, 472 Mich 566, 593 n 44; 701
NW2d 102 (2005); MCL 8.3a. In ascertaining the plain
and ordinary meaning of undefined statutory terms, we
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may rely on dictionary definitions. Halloran v Bhan,
470 Mich 572, 578; 683 NW2d 129 (2004).

MCL 338.887 provides, in pertinent part:

(1) Except as otherwise provided in this act or in
subsection (3), a person, firm, or corporation shall not
engage in the business of electrical contracting unless the
person, firm, or corporation has received from the board or
from the appropriate municipality an electrical contrac-
tor’s license.

(2) Except as otherwise provided in this act or in
subsection (3), a person, other than a person licensed
under this act and employed by and working under the
direction of a holder of an electrical contractor’s license,
shall not in any manner undertake to execute any electrical
wiring.

(3) A license under this act is not required in the
execution of the following classes of work:

& * *

(i) Work performed by mechanical contractors licensed
in classifications listed in section 6(3)(a), (b), (d), (e), and
(f) of the Forbes mechanical contractors act, 1984 PA 192,
MCL 338.976, plumbing contractors licensed under
1929 PA 266, MCL 338.901 to 338.917, and employees of
persons licensed under those acts while performing main-
tenance, service, repair, replacement, alteration, modifica-
tion, reconstruction, or upgrading of control wiring circuits
and electrical component parts within existing mechanical
systems defined in the mechanical and plumbing codes
provided for in the Stille-DeRossett-Hale single state con-
struction code act, 1972 PA 230, MCL 125.1501 to
125.1531, including, but not limited to, energy manage-
ment systems, relays and controls on boilers, water heat-
ers, furnaces, air conditioning compressors and condens-
ers, fan controls, thermostats and sensors, and all
interconnecting wiring associated with the mechanical
systems in buildings which are on the load side of the unit
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disconnect, which is located on or immediately adjacent to
the equipment, except for life safety systems wiring.

Here, each party argues that the plain language of the
statute supports its interpretation of MCL 338.887(3)(i).
Plaintiff contends that under the plain meaning of
MCL 338.887(3)(i), a mechanical contractor may replace
an energy management system within an existing me-
chanical system. The Bureau, however, asserts that the
statutory exception set forth under MCL 338.887(3)(i)
unambiguously allows mechanical contractors only to
replace wiring and other electrical components within
existing energy management systems.

In making this argument, the Bureau contends that
the statute would allow a mechanical contractor to
replace a pneumatic energy management system with
another pneumatic energy management system. The
Bureau also contends that the statutory exception pro-
vided under MCL 338.887(3)(i) allows plaintiff to re-
move a direct digital control energy management sys-
tem, but it does not permit plaintiff to replace an
existing pneumatic energy management system with a
direct digital control energy management system. How-
ever, the Bureau’s proposed interpretation of the term
“replacement” imposes the additional, extra-statutory
requirement that the substituted system must be of like
kind.

Instead, we conclude that the Legislature intended to
allow plaintiff to replace an existing pneumatic or
hybrid energy management system with a direct digital
control energy management system within an existing
mechanical system. Random House Webster’s College
Dictionary (1997) defines “replacement” as “the act of
replacing” and as “a person or thing that replaces
another,” and defines “replace” as “to assume the
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function of; substitute for: to replace gas lights with
electric lights.” Especially in light of the example of
“replace” included in this definition, we conclude that
the proper interpretation of “replacement” as used in
MCL 338.887(3)(1) includes the abandonment or re-
moval of a pre-existing defective or obsolete pneumatic
energy management system and the installation of a
new direct digital control system for an existing me-
chanical system.

The statutory exception included in MCL 338.887(3)(i)
provides that a mechanical contractor may “perform|]
maintenance, service, repair, replacement, alteration,
modification, reconstruction, or upgrading of control wir-
ing circuits and electrical component parts within existing
mechanical systems....” According to the statute, an
example of the “electrical component parts” or “control
wiring circuits” “includeles], but [is] not limited to, energy
management systems . ...” MCL 338.887(3)(i). Thus, an
energy management system is one example of an electrical
component part of a pre-existing mechanical system that
a licensed mechanical contractor is permitted to replace.
The Legislature’s choice of the term “replacement” re-
flects its intent that an electrical contractor’s license is not
required for the removal of a pneumatic energy manage-
ment system and the installation of a direct digital control
energy management system in a pre-existing mechanical
system. We conclude that the trial court’s decision that
the exception set forth under MCL 338.887(3)(i) allowed
plaintiff to perform the disputed work was based on a
correct, plain-language interpretation of the statute.

Next, the Bureau argues that the trial court exceeded
its authority when it improperly declined to defer to the
Bureau’s interpretation of the statute. We disagree. An
administrative agency’s interpretation of a statute it is
charged with enforcing is entitled to great weight and
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we will overrule the interpretation only if it is clearly
erroneous. Schmaltz, supra at 471. However, if an
administrative agency’s interpretation of a statute is
contrary to the statute’s plain meaning, the intent of
the Legislature as expressed in the statutory language
must prevail.® By Lo Oil Co v Dep’t of Treasury, 267
Mich App 19, 49-50; 703 NW2d 822 (2005).

The Bureau asserts that the interpretation of a
statute by an agency charged with enforcing the statute
should not be overruled in the absence of “cogent
reasons.” See Oakland Schools Bd of Ed v Superintend-
ent of Pub Instruction, 401 Mich 37, 41; 257 NW2d 73
(1977), quoting United States v Moore, 95 US 760, 763;
24 L Ed 588 (1877). However, an agency’s interpreta-
tion of a statute contrary to the plain language of the
statute constitutes a compelling, “cogent” reason for
overruling the agency’s clearly erroneous interpreta-
tion. See Consumers Power Co v Pub Service Comm, 460
Mich 148, 157 n 8; 596 NW2d 126 (1999) (“An agency

5 Our Supreme Court has granted leave to appeal in another case
involving the issues of: “(1) what legal framework appellate courts should
apply to determine the degree of deference due an administrative agency
in its interpretation if a statute within its purview; [and] (2) whether the
Court of Appeals erred in deferring to the Michigan Public Service
Commission’s interpretation of MCL 484.2502(1)(a) . . . .” SBC Michigan
v Pub Service Comm, 480 Mich 977 (2007). See also In re Complaint of
Rovas Against Ameritech Michigan, 276 Mich App 55; 740 NW2d 523
(2007). Our Supreme Court’s decision in SBC Michigan could alter the
common law regarding the deference that must be given to agency
interpretations. However, under existing law, deference to an adminis-
trative agency’s interpretation of a statute is proper only where reason-
able minds could differ regarding the meaning of the statute, i.e., the
statutory language is ambiguous. By Lo Oil Co v Dep’t of Treasury, 267
Mich App 19, 49-50; 703 NW2d 822 (2005). Further, pursuant to the
language of this Court in By Lo Oil Co, if an administrative agency’s
interpretation of a statute is contrary to the plain meaning of the statute,
the agency’s interpretation is clearly erroneous. Id. at 49-50. Where, as
here, the statutory language is unambiguous, the statute must be applied
as written. Pohutski, supra at 683.
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interpretation cannot overcome the plain meaning of a
statute.”). Mindful that one branch of government may
not exercise powers conferred to other branches of
government, Const 1963, art 3, § 2, the Bureau’s con-
tention that the trial court’s failure to defer to its
construction of MCL 338.887(3)(i) violated the “separa-
tion of powers” doctrine ignores the significant con-
cepts of checks and balances and judicial review. The
judiciary alone is the final authority on questions of
statutory interpretation and must overrule administra-
tive interpretations that are contrary to clear legislative
intent. Office Planning Group, Inc v Baraga-Houghton-
Keweenaw Child Dev Bd, 472 Mich 479, 491 n 23; 697
NW2d 871 (2005). See also Chevron USA Inc v NRDC,
Inc, 467 US 837,843 n 9; 104 S Ct 2778; 81 L Ed 2d 694
(1984).

Because the Bureau’s construction of MCL
338.887(3)(i) was contrary to the intent of the Legisla-
ture, as expressed in the unambiguous language of the
statute itself, a cogent reason existed for the trial court
not to defer to the Bureau’s erroneous interpretation.
Accordingly, the trial court neither violated the “sepa-
ration of powers” doctrine nor exceeded its authority in
rejecting the Bureau’s invitation to defer to its con-
struction of MCL 338.887(3)(i).

Affirmed.
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Inre BAND J
Inre E AND A

Docket Nos. 279461, 279462, and 279585. Submitted April 9, 2008, at
Lansing. Decided May 13, 2008, at 9:05 a.m.

The Department of Human Services filed a petition in the Macomb
Circuit Court, Family Division, seeking to terminate the parental
rights of Hugo R. Diaz to his two minor children, B and J, and of
Rosita Orozco-Miranda to her two minor children, E and A, on the
basis that Hugo had allegedly sexually abused one of Rosita’s
children and Rosita had failed to protect her children from Hugo’s
alleged abuse. The petition did not, at that time, seek to terminate
the parental rights of Floricelda Orozco, Hugo’s wife and Rosita’s
mother, to B and J, although all four children were being held by
the petitioner in protective custody. The court, following a trial,
determined that the petitioner had failed to meet its burden of
establishing by clear and convincing evidence a statutory ground
for termination of Hugo’s and Rosita’s parental rights. The court,
however, concluded that there was sufficient evidence to support
taking jurisdiction over the children. The court ordered the
petitioner to prepare a parent-agency agreement, allow supervised
visitation, and provide services toward reunification. The peti-
tioner made meager attempts to provide services and, in fact,
reported Hugo, Floricelda, and Rosita, who were Guatemalan
citizens illegally residing in this country, to federal officials, who
eventually deported the respondents to Guatemala. The petitioner
thereafter filed supplemental petitions, seeking to terminate all
three respondents’ parental rights to the children, three of whom
were born in the United States and are therefore United States
citizens. Following a dispositional hearing, the court, John C.
Foster, J., determined that the respondents had not deserted the
children and that the children would not be harmed if returned to
their parents. The court, however, did conclude that the require-
ments for termination of parental rights under MCL
712A.19b(3)(g) had been established because the respondents, who
had been deported, were unable to provide proper care and custody
for the children. The court further held that the children were in
need of permanency and that the termination of the respondents’
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parental rights was not contrary to the children’s best interests.
All three respondents appealed from the court’s orders, and their
appeals were consolidated.

The Court of Appeals held:

1. The petitioner was not entitled to seek termination of the
respondents’ parental rights under MCL 712A.19b(3)(g) because
the petitioner, itself, intentionally set out to create the very
grounds for termination required by the statute. A state may not,
consistent with due process, create the conditions that strip an
individual of an interest protected under the Due Process Clause.

2. The trial court erred in holding that termination of the
respondent’s parental rights was not clearly contrary to the
children’s best interests.

3. The trial court erred by continuing to exercise jurisdiction
over the children because doing so constituted an improper, de
facto termination of the respondents’ parental rights. This de facto
termination, which was based on less than clear and convincing
evidence of parental unfitness, violated the respondents’ substan-
tive due process rights. The orders terminating parental rights
and assuming jurisdiction over the children must be reversed.

Reversed.

1. PARENT AND CHILD — CONSTITUTIONAL LAW — TERMINATION OF PARENTAL
RiGHTS.

A state may not, consistent with due process of law, create the
conditions that will strip an individual of an interest protected
under the Due Process Clause; a state may not set out with the
overt purpose of virtually assuring the creation of the grounds for
the termination of a person’s parental rights.

2. PARENT AND CHILD — TERMINATION OF PARENTAL RIGHTS — BURDEN OF PROOF.

A state, in order to comply with the guarantees of substantive due
process, must prove parental unfitness by at least clear and
convincing evidence before terminating parental rights; a court,
however, may exercise jurisdiction over a child when the court
determines by a preponderance of the evidence that the child
comes within the statutory requirements for the court to take
jurisdiction (MCL 712A.2; MCL 712A.19b[3]).

Eric J. Smith, Prosecuting Attorney, Robert Berlin,
Chief Appellate Attorney, and Betsy B. Mellos, Assistant
Prosecuting Attorney, for the Department of Human
Services.
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Maryanne Spryszak-Hanna for Hugo R. Diaz.
Larry O. Smith for Floricelda Orozco.

Janet L Szpond for Rosita Orozco-Miranda.
Before: JANSEN, PdJ., and DONOFRIO and DAVIS, Jd.

JANSEN, PJ. In these consolidated appeals, respon-
dents Hugo Rene Diaz, also known as Hugo Rene Dias
(Hugo), and Floricelda Orozco (Floricelda) appeal by
right the family court’s order terminating their paren-
tal rights to minor children B and J under MCL
712A.19b(3)(g). Respondent Rosita Orozco-Miranda
(Rosita) also appeals by right the family court’s order
terminating her parental rights to minor children E and
A under MCL 712A.19b(3)(g). We reverse.

I. BASIC FACTS AND PROCEDURAL HISTORY

Hugo and Floricelda were married and are the par-
ents of B and J. Rosita—Floricelda’s adult daughter—
lived with Hugo and Floricelda with her two children, E
and A. Hugo, Floricelda, and Rosita are Guatemalan
citizens who were illegally residing in this country. B
was born in Guatemala and is therefore also a Guate-
malan citizen. The other three children were born in
the United States. All speak Spanish as their primary
language.

In 2005, petitioner Department of Human Services
investigated an allegation that Hugo had sexually
abused Rosita’s children. However, the allegation was
never substantiated. The following year, petitioner
again investigated alleged abuse by Hugo. The children
were removed from the home in July 2006. Petitioner
filed petitions seeking to terminate Hugo’s and Rosita’s
parental rights. The petitions alleged that Hugo had
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sexually abused one of Rosita’s children and that Rosita
had failed to protect her children from Hugo’s abuse.
Petitioner did not seek at that time to terminate Flo-
ricelda’s parental rights, but it did seek to continue the
children in protective custody.

Preliminary hearings were held and the petitions
were authorized. The family court continued temporary
protective custody of the children.

A combined trial concerning the parental rights of
Hugo and Rosita was held in late 2006. On the final day of
trial, the family court found that petitioner had failed to
meet its burden of establishing statutory grounds for
termination of Hugo’s and Rosita’s parental rights by
clear and convincing evidence. However, the court con-
cluded that there was sufficient evidence to take jurisdic-
tion over the children.! The court ordered petitioner to
prepare a parent-agency agreement, to allow supervised
visitation, and to provide services toward reunification.

Petitioner made meager attempts to provide services
and made little effort to locate Spanish-speaking assis-
tance for respondents. Petitioner also failed to produce
the children for at least two scheduled visits with
respondents following the court’s order. Before these
issues could be remedied, however, respondents were
detained by United States Immigration and Customs
Enforcement (ICE) officials? and deported to Guate-
mala. It is evident from the record that petitioner, itself,
reported respondents to ICE.

LTt is not clear exactly why the court took jurisdiction over the
children. The court’s adjudicative ruling on the final day of trial could not
be transcribed because of technological difficulties. Nonetheless, it is
clear that the court took jurisdiction over all four children, and an order
to this effect is contained in the lower-court file.

2 The investigative and law-enforcement functions of the former Im-
migration and Naturalization Service (INS) have now been transferred to
ICE.
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At a subsequent hearing in January 2007, the family
court observed that such conduct by petitioner was in
bad faith and “morally repugnant.” The court observed
that petitioner had been charged with providing ser-
vices toward reunification, that respondents had fully
and actively participated in the proceedings, and that
respondents had attempted to visit the children despite
petitioner’s failures. Nonetheless, the court noted that
respondents were in the country illegally and therefore
subject to deportation.

A permanency planning hearing was held in March
2007, at which time petitioner noted that it would again
seek to terminate parental rights. Thereafter, petitioner
filed supplemental petitions seeking termination of
parental rights with respect to all three respondents
under MCL 712A.19b(3)(a)(ii), (g), and ().

In late June 2007, a new dispositional hearing was
held concerning the parental rights of all three respon-
dents. A caseworker from Lutheran Social Services
testified that she had called the Guatemalan embassy
and had performed an Internet search for possible
services in Guatemala. But she testified that she had
been unable to find any services for respondents in their
native country. The caseworker also testified that she
was unable to locate respondents, and testified that
respondents had made no attempt to contact petitioner.
It was suggested at the hearing that B—the oldest of
the four children—might know how to contact respon-
dents in Guatemala. Incredibly, however, the case-
worker testified that she had never asked B how to
contact respondents because she had not wanted to
upset him by asking him about his family. The case-
worker confirmed that she believed that it had been
petitioner’s intention all along to have respondents
deported.
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At the conclusion of the hearing, the family court noted
that the parent-agency agreement had been unrealistic
and that petitioner should have attempted to provide
greater services for the family. The court found that the
requirements for termination under § 19b(3)(a)(ii) had
not been established with respect to any of the respon-
dents, reasoning that respondents’ involuntary deporta-
tion was not a desertion of the children. The court also
found that the requirements for termination under
§ 19b(3)(j) had not been established with respect to any of
the respondents because petitioner had failed to prove by
clear and convincing evidence that the children would
likely be harmed if returned to their parents. However,
the court concluded that the requirements for termina-
tion under § 19b(3)(g) had been sufficiently established
with respect to all three respondents because respondents,
who had been deported, were unable to provide proper
care and custody for the children. The court further
concluded that the children were in need of permanency
and that termination of parental rights was not clearly
contrary to the their best interests.

II. STANDARDS OF REVIEW

We review a family court’s decision to terminate
parental rights for clear error. MCR 3.977(J); In re
Sours Minors, 459 Mich 624, 633; 593 NW2d 520
(1999). This standard controls our review of “both the
court’s decision that a ground for termination has been
proven by clear and convincing evidence and, where
appropriate, the court’s decision regarding the child’s
best interest.” In re Trejo Minors, 462 Mich 341,
356-357; 612 NW2d 407 (2000). A decision is clearly
erroneous when, “although there is evidence to support
it, the reviewing court on the entire evidence is left with
the definite and firm conviction that a mistake has been
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made.” In re JK, 468 Mich 202, 209-210; 661 NW2d 216
(2003). We review de novo questions of constitutional
law. People v LeBlanc, 465 Mich 575, 579; 640 NW2d
246 (2002).

III. TERMINATION OF PARENTAL RIGHTS

There is a strong public policy favoring the preserva-
tion of the family because the family unit is deeply
rooted in our nation’s history and tradition. Moore v
East Cleveland, 431 US 494, 503; 97 S Ct 1932; 52 L Ed
2d 531 (1977). Natural parents have a fundamental
liberty interest in the care, custody, and management of
their children, and the state must therefore meet a high
burden before terminating an individual’s parental
rights. See Santosky v Kramer, 455 US 745, 753-754;
102 S Ct 1388; 71 L Ed 2d 599 (1982). To terminate
parental rights, the family court must find that at least
one of the statutory grounds for termination in MCL
712A.19b(3) has been established by clear and convinc-
ing evidence. In re Fried, 266 Mich App 535, 540-541;
702 NW2d 192 (2005). The petitioner has the burden of
proving the statutory ground. In re Trejo, supra at 350.
“Once a ground for termination is established, the court
must issue an order terminating parental rights unless
there exists clear evidence, on the whole record, that
termination is not in the child’s best interests.” Id. at
354; see also MCL 712A.19b(5).

A. STATUTORY GROUNDS FOR TERMINATION

The family court found that petitioner had failed to
establish the statutory grounds for termination con-
tained in §§ 19b(3)(a)(ii)® and (j) by clear and convinc-

3 We agree with the family court that respondents’ involuntary depor-
tation to Guatemala did not constitute desertion of the children for
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ing evidence. Nonetheless, the court found that peti-
tioner had proven the grounds for termination under
§ 19b(3)(g) by clear and convincing evidence.
MCL 712A.19b(3)(g) provides that the family court may
terminate a respondent’s parental rights if it finds by
clear and convincing evidence that “[t]he parent, with-
out regard to intent, fails to provide proper care or
custody for the child and there is no reasonable expec-
tation that the parent will be able to provide proper care
and custody within a reasonable time considering the
child’s age.” The court concluded that because all three
respondents had been deported to Guatemala, they
were necessarily unable to provide proper care and
custody for the children, and would not be able to do so
within a reasonable time.

Petitioner was not entitled to seek termination of
respondents’ parental rights under § 19b(3)(g) in this
case because petitioner, itself, intentionally set out to
create that very ground for termination. Relying on
Logan v Zimmerman Brush Co, 455 US 422, 424; 102 S
Ct 1148; 71 L Ed 2d 265 (1982), the Connecticut
Supreme Court has held that “a state may not, consis-
tent with due process of law, create the conditions that
will strip an individual of an interest protected under
the due process clause.” In re Valerie D, 223 Conn 492,
534; 613 A2d 748 (1992). Said another way, the state
may not set out with the overt purpose of “virtually
assur[ing] the creation of a ground for termination of
parental rights.” See In re Shane P, 58 Conn App 234,
241; 753 A2d 409 (2000). We conclude that when the

purposes of MCL 712A.19b(3)(a)(zi). The dictionary definitions of the
words “desert” and “desertion” indicate that desertion is an intentional
or willful act. See Moore v Prestige Painting, 277 Mich App 437, 448-449;
745 NW2d 816 (2007). Because respondents were involuntarily deported,
the family court properly concluded that they had not “deserted” their
children within the meaning of § 19b(3)(a)(ii).
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state deliberately takes action with the purpose of
“virtually assur[ing] the creation of a ground for termi-
nation of parental rights,” and then proceeds to seek
termination on that very ground, the state violates the
due process rights of the parent.*

B. BEST INTERESTS OF THE CHILDREN

Even assuming arguendo that the family court prop-
erly relied on § 19b(3)(g) to terminate respondents’
parental rights, we conclude that the family court erred
by holding that termination was not clearly contrary to
the children’s best interests. The record establishes
that respondents were bonded with their children and
that they did not want to leave the children behind in
the United States at the time of their deportation.
Nonetheless, because the family court continued to
exercise jurisdiction over the children, respondents
were apparently never given the opportunity to take the
children with them to Guatemala.5

4 We do not in any way diminish the seriousness of respondents’ illegal
presence in this country or question petitioner’s right—and possibly even
obligation—to report respondents’ illegal status to ICE. Regardless of
petitioner’s right or obligation to report illegal aliens, however, petitioner
still must act fairly. We note for future cases that, even assuming
petitioner has the right and power to report illegal aliens to ICE, it must
not do so arbitrarily and capriciously. “ ‘[T]he touchstone of due process
is protection of the individual against arbitrary action of government,’ ”
Sacramento Co v Lewis, 523 US 833, 845; 118 S Ct 1708; 140 L. Ed 2d
1043 (1998), quoting Wolff v McDonnell, 418 US 539, 558; 94 S Ct 2963,
41 L Ed 2d 935 (1974), and the substantive due-process guarantee
protects individuals against government power that is arbitrarily and
oppressively exercised, Daniels v Williams, 474 US 327, 331-332; 106 S Ct
662; 88 L Ed 2d 662 (1986).

5 When an alien-parent’s child is a United States citizen and the child
is below the age of discretion, and if the alien-parent is deported, it is the
parent’s decision whether to take the minor child along or to leave the
child in this country. Liu v United States Dep’t of Justice, 13 F3d 1175,
1177 (CA 8, 1994); see also Newton v Immigration & Naturalization
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In support of its contention that termination was not
contrary to the children’s best interests, petitioner
relies on the fact that respondents did not contact it
following entry of the family court’s order terminating
parental rights. We find petitioner’s reliance on this
specific fact to be disingenuous and without merit. As
confirmed at oral argument before this Court, respon-
dents did contact their own counsel, and it is clear that
respondents had an ongoing interest in the lives of their
children. It is also perfectly understandable that re-
spondents did not contact petitioner under the unique
circumstances of this case. As noted above, petitioner
was either unwilling or unable to communicate with
respondents in Spanish, and petitioner on at least two
occasions had failed to produce the children for visita-
tion with respondents. In light of the particular facts of
this case, respondents’ reluctance to communicate with
petitioner did not constitute evidence that termination
was not contrary to the best interests of the children.

Also in support of the contention that termination
was not contrary to the children’s best interests, peti-
tioner relies on the allegations of abuse against Hugo.
However, as the family court found, petitioner failed to
prove by clear and convincing evidence that any abuse
had occurred or that the children would be harmed if
returned to their parents’ custody. It is true that the
family court continued to exercise jurisdiction over the
children. But as counsel indicated at oral argument
before this Court, this continued exercise of jurisdiction
was based on a finding of “environmental neglect,”
consisting of inadequate sleeping accommodations for
the children in respondents’ home.

Service, 736 F2d 336, 343 (CA 6, 1984); and see Ayala-Flores v Immigra-
tion & Naturalization Service, 662 F2d 444, 446 (CA 6, 1981).
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Finally, petitioner suggests that termination was not
contrary to the children’s best interests because the
children will have a better and more prosperous life in
the United States than in Guatemala. Although peti-
tioner may truly believe that the children would be
better served by remaining in the United States, peti-
tioner’s subjective belief in this regard is certainly not
evidence that termination was not contrary to the
children’s best interests. J, E, and A were born in the
United States, are United States citizens, and may well
decide to return to this country upon reaching the age
of discretion. Newton, supra at 343; Ayala-Flores, supra
at 446. However, such future decisions are for J, E, and
A to make—not for petitioner or the courts.

The evidence in this case showed that termination of
respondents’ parental rights would harm the children
and that the children would thereby lose all ties to their
native language and culture. The family court erred by
finding that termination of respondents’ parental
rights was not clearly contrary to the children’s best
interests. In re Trejo, supra at 354; see also MCL
712A.19b(5).

IV. JURISDICTION OVER THE CHILDREN

Lastly, we conclude that the family court erred by
continuing to exercise jurisdiction over the children
because doing so constituted an improper, de facto
termination of respondents’ parental rights. The Due
Process Clause “provides heightened protection against
government interference with certain fundamental
rights and liberty interests.” Washington v Glucksberg,
521 US 702, 720; 117 S Ct 2258; 138 L. Ed 2d 772 (1997).
The government may not infringe a fundamental lib-
erty interest unless the infringement is narrowly tai-
lored to serve a compelling state interest. Id. at
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721; Reno v Flores, 507 US 292, 302; 113 S Ct 1439; 123
L Ed 2d 1 (1993). It is undisputed that parents have a
fundamental liberty interest in the companionship,
care, custody, and management of their children. San-
tosky, supra at 753-754; In re JK, supra at 210. This
fundamental liberty interest pertains to citizens and
aliens alike because “the Due Process Clause applies to
all ‘persons’ within the United States, including aliens,
whether their presence here is lawful, unlawful, tempo-
rary, or permanent.” Zadvydas v Davis, 533 US 678,
693; 121 S Ct 2491; 150 L. Ed 2d 653 (2001).

In order to comply with the guarantees of substan-
tive due process, the state must prove parental unfit-
ness by “at least clear and convincing evidence” before
terminating a respondent’s parental rights. Santosky,
supra at 748. Michigan law fully comports with this
requirement, requiring proof of at least one statutory
ground “by clear and convincing evidence” before the
family court may terminate a respondent’s parental
rights. MCL 712A.19b(3). In contrast, for the family
court to exercise jurisdiction over a child, “the fact-
finder must determine by a preponderance of the evi-
dence that the child comes within the statutory require-
ments of MCL 712A.2....” In re S R, 229 Mich App
310, 314; 581 NW2d 291 (1998) (emphasis added); see
also MCR 3.972(C)(1). Therefore, a lower standard
applies to the acquisition and exercise of jurisdiction
than to the termination of parental rights.

If the family court had not continued to exercise
jurisdiction over the children in this case, respondents
would have been able to take the children with them to
Guatemala, Liu, supra at 1177, and there would have
arisen no cause for termination of parental rights.
However, the court’s continued exercise of jurisdiction
made it all but certain that respondents would be
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permanently separated from their children and that
respondents would become unable to provide proper
care and custody. In other words, the family court’s
continued exercise of jurisdiction—based only on a
preponderance of the evidence—constituted a de facto
termination of respondents’ parental rights. This de
facto termination of parental rights, which was based
on less than clear and convincing evidence of parental
unfitness, violated respondents’ substantive due pro-
cess rights. Santosky, supra at 748. Under the unique
and particular facts of this case, we conclude that the
family court’s continued exercise of jurisdiction over
the children was unconstitutional. Id. The family
court’s order assuming jurisdiction over the minor
children is therefore reversed.

V. CONCLUSION

The termination of respondents’ parental rights is
reversed, and the family court’s order assuming juris-
diction over the minor children is also reversed. Peti-
tioner shall take immediate steps to reunite the minor
children with respondents in Guatemala. MCR
7.216(A)(7); MCR 7.216(A)(9). Petitioner shall fully
cooperate with the family court and with respondents’
counsel to achieve this objective. MCR 7.216(A)(9). This
opinion shall take immediate effect. MCR 7.215(F)(2).

Reversed. We do not retain jurisdiction.
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COLDSPRINGS TOWNSHIP
v KALKASKA COUNTY ZONING BOARD OF APPEALS

Docket No. 268753. Submitted September 6, 2007, at Lansing. Decided
May 13, 2008, at 9:10 a.m.

Coldsprings Township petitioned the Kalkaska Circuit Court for
judicial review of a decision by the Kalkaska County Zoning Board
of Appeals that granted certain zoning variances to Lee and Gerald
Gancer. The court, Dennis F. Murphy, J., dismissed the petition,
ruling that the petitioner did not have standing to assert the
claims on behalf of its residents affected by the zoning decision.
The township appealed by leave granted, and the Gancers inter-
vened as appellees.

The Court of Appeals held:

A municipality lacks standing to sue on behalf of residents
affected by a zoning decision and would only have standing if it can
show that it itself suffered a concrete, particularized injury. A
political subdivision whose power is derivative and not sovereign,
cannot sue under the doctrine of parens patriae on behalf of its
residents. In order to have standing, the petitioner must show that
it, and not merely certain residents, is detrimentally affected by
the respondent’s approval of the zoning variances in a manner
distinct from the interest of the general public. The petitioner
presented no evidence that it suffered any specific, concrete, or
particularized injury in fact.

Affirmed.

1. MuNICIPAL CORPORATIONS — ACTIONS — STANDING.

A municipality lacks standing to sue on behalf of residents that are
affected by a zoning decision; a municipality may have standing to
contest a zoning decision if it can show that it has suffered a
concrete, particularized injury distinct from the interest of the
general public.

2. MUNICIPAL CORPORATIONS — ACTIONS — PARENS PATRIAE DOCTRINE.

A political subdivision whose power is derivative and not sovereign
cannot sue as parens patriae to assert the alleged interest of its
citizens.
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Michael T. Edwards for the petitioner.

Cummings, McClorey, Davis & Acho, PL.C. (by
Haider A. Kazim), for the respondent.

Before: BANDSTRA, Pd., and ZAHRA and OWENS, JdJ.

ZAHRA, J. Petitioner Coldsprings Township appeals by
leave granted the dismissal for lack of standing of
petitioner’s appeal of the grant of zoning variances by
respondent Kalkaska County Zoning Board of Appeals
to intervening appellees Lee and Gerald Gancer. We
must determine whether a municipality has standing to
assert legal claims on behalf of residents affected by a
zoning decision. We hold that a municipality lacks
standing to sue on behalf of those residents and only
has standing if the municipality can show that it
suffered a concrete, particularized injury. Petitioner
failed to assert such an injury. We affirm.

I. BASIC FACTS

The Gancers own property in Coldsprings Township
that fronts Manistee Lake. On December 6, 2004, they
filed a variance application with respondent, seeking to
construct a new home with an attached garage on the
property with a 25-foot setback from the lake (later
determined by respondent to be a 30-foot setback) and
to build a second garage on the property. The applicable
zoning ordinance required a 60-foot setback and pro-
hibited a second garage of less than 1,200 square feet on
the property. At the time the application was filed, there
was a cottage on the subject property with a 28-foot
setback, which they planned to raze. The existing
cottage was 24 by 44 feet, and the proposed new home
was to be 46 by 52 feet with an attached garage of 24 by
24 feet.
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Respondent held a public hearing on January 5,
2005, at which the variance requests were considered.
Respondent asserts, and petitioner does not dispute,
that notice of the hearing was mailed to all property
owners who owned property within 300 feet of the
subject property as required by the zoning ordinance.
Since Gerald Gancer is the chairman of the Kalkaska
County Zoning Board of Appeals, he recused himself
from the board when his variance requests were heard.
During the hearing, a letter from Mike Neubecker,
petitioner’s supervisor was read. The letter stated that
the variances should be denied because a new construc-
tion or a remodeling project that is less than 60 feet
from the lake would contribute to poor water quality of
the lake because of erosion and “improper septic tanks
and fields.” Respondent granted the Gancers requested
variances, with the setback set at 30 feet.

Petitioner filed the instant petition for review, argu-
ing that granting the variance request was inconsistent
with §§ 1.02, 4.01, 16.01 of the Kalkaska County zoning
ordinance, which stated that the purpose of the appli-
cable zoning restrictions was to preserve water quality
and prevent erosion and pollution. Petitioner also al-
leged that although the ordinance allowed nonconform-
ing uses to continue, nonconforming uses could not be
enlarged or extended.

Respondent maintained that petitioner lacked stand-
ing to appeal the zoning decision because it was not “a
person having an interest affected by the zoning ordi-
nance” within the meaning of MCL 125.223(2) or MCL
125.585. (These statutes were repealed by 2006 PA 110,
effective July 1, 2006, but the repeal did not affect
actions like the present action pending on that date, see
MCL 125.3702.) The trial court found that petitioner
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did not have standing under state law or under the local
ordinance and dismissed petitioner’s claim.

II. STANDING

A. STANDARD OF REVIEW

Whether a party has standing is a question of law
that is reviewed de novo by this Court. Homer Twp v
Billboards by Johnson, Inc, 268 Mich App 500, 504; 708
NW2d 737 (2005).

B. ANALYSIS

At the onset, we note that petitioner conceded during
oral argument that MCL 125.223(2) cannot confer
standing merely because “a person [has] an interest
affected by the zoning ordinance . ...” Rather, as our
Supreme Court made clear in Michigan Citizens for
Water Conservation v Nestlé Waters North America Inc,
479 Mich 280, 302; 737 NW2d 447 (2007), “[t]he ele-
ments of individual and organizational standing must
be met in environmental cases as in every other lawsuit,
unless the constitution provides otherwise.” To estab-
lish standing:

First, the plaintiff must have suffered an injury in
fact—an invasion of a legally protected interest which is (a)
concrete and particularized, and (b) actual or imminent,
not conjectural or hypothetical. Second, there must be a
causal connection between the injury and the conduct
complained of—the injury has to be fairly . . . traceable to
the challenged action of the defendant, and not... the
result [of] the independent action of some third party not
before the court. Third, it must be likely, as opposed to
merely speculative, that the injury will be redressed by a
favorable decision. [Id. at 294-295 (citations and quotation
marks omitted).]
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Petitioner claims that it, like a nonprofit corporation,
has standing on behalf of its residents who possess
riparian rights to the lake. Whether a municipality can
sue on behalf of its residents is an issue of first
impression in this state. There is no dispute that a
nonprofit organization has “standing to bring suit in
the interest of its members if its members would have
standing as individual plaintiffs.” Id. at 296. However,
petitioner’s “analogy of its representation of its citizens
to a private organization’s representation of its mem-
bers misconceives the very concept of associational
standing.” Olmsted Falls, Ohio v Federal Aviation Ad-
min, 352 US App DC 30, 36; 292 F3d 261 (2002).
Petitioner “does not have ‘members’ who have volun-
tarily associated ....” Id. at 37. Rather petitioner is
“effectively attempting to assert the alleged interests of
its citizens under the doctrine of parens patriae.” Id.
Parens patriae “is a concept of standing utilized to
protect those quasi-sovereign interests such as health,
comfort and welfare of the people, interstate water
rights, general economy of the state, etc.” Black’s Law
Dictionary (6th ed). However, “political subdivisions
such as cities and counties, whose power is derivative
and not sovereign, cannot sue as parens patriae . ...” In
re Multidistrict Vehicle Air Pollution MDL No 31, State
of California v Automobile Manufacturers Ass’n, Inc,
481 F2d 122, 131 (CA 9, 1973); see also Roseville v
Norton, 219 F Supp 2d 130, 141, (D DC, 2002); Safety
Harbor v Birchfield, 529 F2d 1251 (CA 5, 1976); United
States v WR Grace & Co-Conn, 185 FRD 184 (D NJ,
1999); City of New York v Heckler, 578 F Supp 1109,
1123 (ED NY, 1984); Warren Co v North Carolina, 528 F
Supp 276, 283 (ED NC, 1981).

Because petitioner here cannot sue as parens patriae
on behalf of its residents with riparian rights, petitioner
must show that it, and not merely certain residents, is
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detrimentally affected by respondent’s approval of the
zoning variances in a manner distinct from the interest
of the general public. Nestlé, supra at 294. Here, peti-
tioner broadly asserts that it has an interest in the lake
to protect the health, safety, and welfare of its citizens
from pollution and its effects. These claimed harms,
however, are not at all distinct from those of the general
public and are indeed purported to be consistent with
the interest of the general public. Petitioner presented
no evidence that it suffered any specific injury. The
record below does not indicate that petitioner owned,
used, or had access to the lake or that it “enjoyed a
recreational, aesthetic, or economic interest” in the
lake. Id. at 297. Petitioner thus failed to establish that
it has a substantial interest in the lake, detrimentally
affected by respondent’s approval of the zoning vari-
ance, distinct from the interest of the general public.
The absence of a concrete, particularized injury in fact
is fatal to petitioner’s standing to challenge respon-
dent’s approval of the zoning variance.

Affirmed.
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PEOPLE v HORN

Docket No. 274130. Submitted February 12, 2008, at Lansing. Decided
May 15, 2008, at 9:00 a.m. Leave to appeal sought.

Marvin S. Horn was convicted by a jury in the Kalamazoo Circuit
Court, Richard R. Lamb, J., of one count of kidnapping, MCL
750.349, and four counts of first-degree criminal sexual conduct,
MCL 750.520b, and was sentenced as a second-offense habitual
offender to five concurrent sentences of 40 to 60 years in prison.
The defendant appealed.

The Court of Appeals held:

1. The prosecution did not improperly elicit testimony from the
defendant’s daughter that the victim (the defendant’s estranged wife)
had stopped seeing the defendant in private places before the date of
the offenses in this case because the defendant had raped the victim
on a prior occasion. Defense counsel had already elicited testimony
from the victim that opened the door to the evidence.

2. Even if the trial court abused its discretion in denying the
defendant’s request to attend his trial without leg restraints, the
defendant failed to show that prejudice had resulted from the use
of the restraints.

3. None of the defendant’s claims of ineffective assistance of
counsel is supported by the record. The defendant failed to
overcome the strong presumption that his counsel engaged in
sound trial strategy.

4. The jury’s verdict was not against the great weight of the
evidence.

5. The trial court did not depart from the minimum sentence
range recommended by the sentencing guidelines merely because
of a generalized concern regarding the defendant’s criminal pro-
pensities. The court’s departure was properly based on the objec-
tive and verifiable factor of the defendant’s recurring and escalat-
ing acts of violence against the same victim. The increasing
severity of the defendant’s repetitive criminal conduct toward the
victim demonstrates that the increased sentences are proportion-
ate to both the offense and the offender. The trial court did not
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engage in speculation or rely on nonobjective, nonverifiable factors
in imposing the sentences.

Affirmed.

SENTENCES — DEPARTURES FROM SENTENCING GUIDELINES.

A sentencing court must articulate substantial and compelling reasons
for a departure from the minimum sentence range recommended by
the sentencing guidelines and the reasons must be based on objective
and verifiable factors; although a sentencing court’s belief that the
defendant is a danger to himself or herself and others is not in itself
an objective and verifiable reason, objective and verifiable factors
underlying the court’s belief, such as repeated offenses, failures at
rehabilitation, or uncontrollable urges to commit certain offenses
constitute an acceptable justification for an upward departure; spe-
cific characteristics of an offense and an offender that strongly
presage future criminal acts may justify an upward departure if they
are objective and verifiable, and if they are not already adequately
contemplated by the guidelines.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, Jeffrey R. Fink, Prosecuting Attor-
ney, and Judith B. Ketchum, Assistant Prosecuting
Attorney, for the people.

State Appellate Defender (by Marla R. McCowan)
and Marvin S. Horn in propria persona.

Before: WILDER, PdJ., SAAD, C.J., and SMOLENSKI, .

SAAD, C.J. A jury convicted defendant of kidnapping,
MCL 750.349, and four counts of first-degree criminal
sexual conduct, MCL 750.520b. The trial court sen-
tenced defendant as a second-offense habitual offender,
MCL 769.10, to five concurrent sentences of 40 to 60
years in prison.

I. NATURE OF THE CASE

Defendant perpetrated a series of physical and sexual
attacks on his estranged wife that culminated in an
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attempt to have her murdered while he was incarcerated
for the kidnapping and criminal sexual charges at issue
here. Defendant challenges his convictions for abducting
his wife and repeatedly raping her and, for the reasons
stated in this opinion, we affirm his convictions without
difficulty. Defendant also complains that the trial court
failed to articulate a substantial and compelling reason to
justify its upward departure from the recommended mini-
mum sentence range under the sentencing guidelines.
The trial court stated that “the particular danger” that
defendant presented to his wife justified an increased
sentence because this danger was clear from defendant’s
pattern of extreme violence against his wife, and the
guidelines do not take into consideration a defendant’s
determined course of targeting a specific victim. Defen-
dant mischaracterizes this finding as “speculation” con-
cerning defendant’s propensity for future criminal acts,
and avers that this is not an objective or verifiable reason
for the departure. Defendant’s assertion fails to appreci-
ate the salient and dispositive distinction between a gen-
eral criminal propensity and, as here, an actual, estab-
lished pattern and practice of repeatedly victimizing a
targeted individual. The trial court’s observation and
conclusion that defendant repeatedly targeted his wife
and poses a grave danger to her is based on compelling
and concrete evidence, namely, defendant’s repeated and
relentless efforts to harm her, his vicious assaults upon
her, and his efforts to kill her. Thus, contrary to defen-
dant’s characterization of the sentencing decision, the
trial court did not engage in speculation or rely on
nonobjective, nonverifiable factors. Therefore, we also
affirm defendant’s sentences.

II. FACTS

In January 2006, defendant had dinner with his
estranged wife, LH, at a restaurant in Portage. In the
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parking lot, defendant grabbed LH, slid her into the bed of
his pickup truck, and wrapped duct tape around her head
and mouth. Defendant also taped LH’s wrists and ankles
and tied them together with a cable. Defendant then drove
LH to a house that he was remodeling and led her upstairs
where there were three sleeping bags spread out on the
floor. Defendant then picked up a red-handled knife and
held it to LH’s throat. He ripped the duct tape off her head
and, in the process, tore a chunk of hair from her scalp. He
then used the knife to cut the tape from LH’s wrists and
to cut off her sweater, shirt, and bra. LH testified that
defendant then pulled her blue jeans down, ripped off her
underwear, and raped her. After he finished, defendant
grabbed LH’s head, pushed it toward his penis, and
ordered her to perform oral sex. Defendant then pushed
her onto her hands and knees and raped her again. LH
stated that the red-handled knife always remained within
defendant’s reach. LH further testified that, after she was
allowed to use the bathroom, defendant raped her again
and again forced her to perform oral sex. Later, defendant,
for a third time, ordered LH to perform oral sex by forcing
her mouth over his penis. In the morning, defendant
drove LH back to the restaurant’s parking lot.

Several other incidents of defendant’s violence to-
ward LH are significant for purposes of the appeal of
defendant’s sentences. On November 2, 2005, defen-
dant assaulted LH with a dangerous weapon. Further,
LH testified that, in December 2005, she stopped seeing
defendant in private places because he had raped her.
On January 23, 2006, the trial court sentenced defen-
dant to probation for the November assault, but the
sentence proved to be no deterrent for defendant.
Within a week of his sentencing, defendant committed
the kidnapping and multiple sexual assaults that led to
his convictions here. Moreover, on April 7, 2006, while
defendant was incarcerated and awaiting trial for these
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offenses, he attempted to solicit the murder of LH, and
he has pleaded no contest to this charge.

III. PROSECUTORIAL MISCONDUCT

At trial, the prosecutor asked defendant’s daughter,
Charlotte, whether she knew why LH had stopped
seeing defendant in December 2005 and Charlotte re-
plied that it was because defendant had raped LH.
Defendant complains that the prosecutor’s question
elicited testimony about other acts without the provi-
sion of notice as required by MRE 404(b)(2).1

We reject defendant’s argument because defense
counsel opened the door to the evidence and, therefore,
the prosecutor’s question was not improper. People v
Verburg, 170 Mich App 490, 498; 430 NW2d 775 (1988).
Before Charlotte testified, defense counsel asked LH
about her relationship with defendant between Novem-
ber 2005 and January 2006 and, specifically, about
when she had met defendant in private places. LH
testified, without objection, that she stopped seeing
defendant in private places after he sexually assaulted
her in December 2005. Thus, defense counsel had
already elicited testimony about this issue and it was
reasonable for the prosecutor to believe that defense
counsel opened the door for his question to Charlotte
about whether she knew why LH had stopped seeing

! Defendant did not preserve this claim of prosecutorial misconduct, so
we review it for plain error affecting defendant’s substantial rights.
People v Watson, 245 Mich App 572, 586; 629 NW2d 411 (2001).
Defendant also claims that the trial court erred when it denied his motion
for a mistrial based on the prosecutor’s questioning of Charlotte. We
review this issue for an abuse of discretion. People v Bauder, 269 Mich
App 174, 194; 712 NW2d 506 (2005). A trial court abuses its discretion
when it fails to select a principled outcome. People v Babcock, 469 Mich
247, 269; 666 NW2d 231 (2003).
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defendant in December 2005. Id.; People v Noble, 238
Mich App 647, 660; 608 NW2d 123 (1999).

Were we to conclude that the prosecutor improperly
elicited Charlotte’s testimony, we would nonetheless
hold that the trial court correctly denied defendant’s
motion for a mistrial. A trial court should only grant a
mistrial when the prejudicial effect of the error cannot
be removed in any other way. People v Lumsden, 168
Mich App 286, 299; 423 NW2d 645 (1988). The trial
court instructed the jury on the proper use of the
other-acts evidence, and instructions are presumed to
cure most errors. People v Abraham, 256 Mich App 265,
279; 662 NW2d 836 (2003). Defendant has failed to
establish that the trial court’s instructions were insuf-
ficient to cure any alleged unfair prejudice. Moreover, a
mistrial would have been inappropriate because, as
discussed, LH had already testified about defendant’s
prior sexual assault and Charlotte’s testimony was
merely cumulative of LH’s testimony.

IV. DEFENDANT’S LEG RESTRAINTS

The trial court denied defendant’s request to attend
his trial without leg restraints and defendant complains
this denied him a fair trial. However, even were we to
agree that the trial court abused its discretion by
denying defendant’s request, defendant has failed to
show that he suffered prejudice as a result of the use of
the restraints. People v Robinson, 172 Mich App 650,
654; 432 NW2d 390 (1988). The jury never saw defen-
dant in restraints in the courtroom and our caselaw
holds that a defendant is not prejudiced if the jury was
unable to see the shackles on the defendant. People v
Johnson, 160 Mich App 490, 493; 408 NW2d 485 (1987).
A cloth was placed around the defense table, and the



2008] PEOPLE v HORN 37

restraints were removed outside the presence of the
jury before defendant walked to the witness chair to
testify.

Defendant asserts that members of the jury saw him in
leg restraints while he was being transported to and from
the courtroom, but the prohibition against shackling does
not extend to safety precautions taken by officers while
transporting a defendant to and from the courtroom.
People v Panko, 34 Mich App 297, 300; 191 NW2d 75
(1971). Further, when jurors inadvertently see a defen-
dant in shackles, there still must be some showing that
the defendant was prejudiced. People v Moore, 164 Mich
App 378, 385; 417 NW2d 508 (1987), mod on other
grounds 433 Mich 851 (1989). On the fourth day of trial, a
deputy informed the trial court and the parties that
members of the jury may have seen defendant in leg
restraints while defendant was being transported to the
courtroom. Defendant, however, chose not to question any
jurors about what they may have seen. Also, on the third
day of trial, when he was returning from lunch, a juror
rode in the elevator with defendant but, when questioned
by the trial court, the juror stated that he did not recall
seeing leg restraints on defendant. Absent any indication
that a member of the jury saw defendant in restraints, we
are unable to conclude that defendant suffered any preju-
dice. Id. Therefore, defendant is not entitled to relief on
the basis of this claim.

V. INEFFECTIVE ASSISTANCE OF COUNSEL

Defendant claims that he was denied the effective
assistance of counsel.2 We note that defendant asks for

2 To establish his claim, defendant must first show that (1) his trial
counsel’s performance fell below an objective standard of reasonableness
under the prevailing professional norms and (2) there is a reasonable
probability that, but for counsel’s error, the result of the proceedings
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a remand for a hearing under People v Ginther, 390
Mich 436, 442-443; 212 NW2d 922 (1973), and so that
he can file a motion for a new trial on the ground that
the jury’s verdict was against the great weight of the
evidence. We have previously denied defendant’s re-
quest for a remand, People v Horn, unpublished order of
the Court of Appeals, entered September 20, 2007
(Docket No. 274130), and we decline to reconsider
defendant’s request.

Because no Ginther hearing occurred, our review of
defendant’s claim of ineffective assistance of counsel is
limited to errors apparent on the record. People v
Rodriguez, 251 Mich App 10, 38; 650 NW2d 96 (2002).
Therefore, we decline to consider the affidavits submit-
ted with defendant’s motion for remand. See People v
Watkins, 247 Mich App 14, 31; 634 NW2d 370 (2001).

Defendant argues that under United States v Cronic,
466 US 648; 104 S Ct 2039; 80 L. Ed 2d 657 (1984), he is
entitled to a presumption that prejudice occurred be-
cause defense counsel failed to spend adequate time
meeting with him. He also claims that defense counsel
failed to personally interview defense witnesses before
trial. However, these claimed deficiencies are not appar-
ent from the record and, thus, are not subject to our
review. See People v Odom, 276 Mich App 407, 417; 740
NW2d 557 (2007).

Defendant further contends that defense counsel
failed to (1) adequately question defense witnesses
about defendant’s physical limitations in January 2006,
(2) call other witnesses, (3) present as evidence the blue

would have been different. People v Carbin, 463 Mich 590, 600; 623 NW2d
884 (2001). Counsel is presumed to have provided effective assistance,
and the defendant must overcome a strong presumption that counsel’s
assistance was sound trial strategy. People v Sabin (On Second Remand),
242 Mich App 656, 659; 620 NW2d 19 (2000).
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jeans LH wore on the night of the assault, (4) cross-
examine LH regarding inconsistencies in her state-
ments to the investigating police officers, (5) argue that
the duct tape found in defendant’s truck was consistent
with defendant’s testimony that he and LH mutually
agreed to use the tape as a restraint during consensual
sex. Decisions regarding what evidence to present,
whether to call witnesses, and how to question wit-
nesses are presumed to be matters of trial strategy,
People v Rockey, 237 Mich App 74, 76; 601 NW2d 887
(1999), as is a decision concerning what evidence to
highlight during closing argument, In re Rogers, 160
Mich App 500, 505-506; 409 NW2d 486 (1987). We will
not second-guess counsel on matters of trial strategy,
nor we will assess counsel’s competence with the ben-
efit of hindsight. People v Rice (On Remand), 235 Mich
App 429, 445; 597 NW2d 843 (1999). Defendant has
failed to overcome the strong presumption that counsel
engaged in sound trial strategy.

Defendant asserts that counsel failed to object to the
prosecutor’s closing remarks about defendant’s pretrial
silence. Defendant correctly notes that a defendant’s
silence after he or she has been informed of the right to
remain silent under Miranda v Arizona, 384 US 436; 86
S Ct 1602; 16 L Ed 2d 694 (1966), may not be used as
evidence against the defendant. People v Dennis, 464
Mich 567, 573-574; 628 NW2d 502 (2001). However, we
must consider a prosecutor’s comments in light of the
defendant’s arguments. People v Messenger, 221 Mich
App 171, 181; 561 NW2d 463 (1997). Considering the
remarks in this light, we conclude that the prosecutor
did not use defendant’s silence after being advised of his
Miranda rights to argue that defendant was guilty.
Rather, the prosecutor used defendant’s silence to rebut
defendant’s argument that the police failed to ad-
equately investigate the events of the evening in ques-
tion. Counsel is not ineffective for failing to make a
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futile objection, People v Fike, 228 Mich App 178, 182;
577 NW2d 903 (1998), and defendant has failed to
establish that an objection during the prosecutor’s
rebuttal argument would have been meritorious.

Moreover, if we were to conclude that the prosecutor
improperly commented on defendant’s silence after being
advised of his Miranda rights, we would also conclude
that counsel’s failure to object did not fall below an
objective standard of reasonableness. Our Supreme Court
has recognized that “there are times when it is better not
to object and draw attention to an improper comment.”
People v Bahoda, 448 Mich 261, 287 n 54; 531 NW2d 659
(1995). Counsel may have believed that it was better not
to draw the jury’s attention to the fact that defendant
never offered a statement to the investigating officers.
Defendant has failed to overcome the strong presumption
that counsel engaged in sound trial strategy. People v
Sabin (On Second Remand), 242 Mich App 656, 659; 620
NW2d 19 (2000).2

VI. GREAT WEIGHT OF THE EVIDENCE

As noted, we deny defendant’s request for remand so
that he can challenge whether the great weight of the

3 Defendant also asserts that counsel should have objected when the
prosecutor asked Charlotte if she knew why LH stopped seeing defendant
after December 2005. The record reflects defense counsel’s concern about
the prejudicial value of Charlotte’s answer. After Charlotte finished her
testimony and the trial court excused the jury for the day, counsel moved for
a mistrial. Thus, counsel engaged in the strategic decision to move for a
mistrial outside the presence of the jury to avoid drawing the jury’s
attention to Charlotte’s answer. We will not second-guess counsel on matters
of trial strategy. Rice (On Remand), supra.

Defendant also complains that counsel failed “to timely object” after
members of the jury saw defendant in leg restraints. However, as previously
explained, the record does not establish that any member of the jury actually
saw defendant in restraints. Accordingly, defendant has failed to establish
the factual predicate for his claim. People v Hoag, 460 Mich 1, 6; 594 NW2d
57 (1999).
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evidence supported the verdict. However, we will review
defendant’s claim for plain error affecting his substan-
tial rights. See People v Musser, 259 Mich App 215, 218;
673 NW2d 800 (2003).4

We disagree with defendant’s assertion that LH’s
testimony was devoid of probative value and that the
evidence weighed heavily in his favor. Defendant spe-
cifically complains that LH’s testimony about the kid-
napping contradicted indisputable facts and defied
physical realities. Defendant maintains that, at the
time of the kidnapping, he suffered physical impair-
ments from a prior stroke, but this was not an undis-
puted fact. Defendant’s son saw him on a daily basis
and testified that defendant was physically fine. Simi-
larly, LH testified that defendant had no weakness on
his right side when she saw him in December 2006.
Moreover, it does not defy physical reality that defen-
dant would be able to lift LH into his truck and wrap
duct tape around her head while she was struggling
because defendant is three to four inches taller and 10
pounds heavier than LH. Nor does it defy physical
reality that LH did not suffer cuts, abrasions, or marks
on her throat and face when defendant cut and ripped
off the tape. Moreover, though LH’s trial testimony
contained some inconsistencies, they did not render her
testimony devoid of all probative value. People v Lem-
mon, 456 Mich 625, 645-646; 576 NW2d 129 (1998).

4 The test to determine whether a verdict is against the great weight of
the evidence is whether the evidence preponderates so heavily against the
verdict that it would be a miscarriage of justice to allow the verdict to
stand. People v McCray, 245 Mich App 631, 637; 630 NW2d 633 (2001).
Conflicting testimony and questions of witness credibility are insufficient
grounds for granting a new trial. People v Lemmon, 456 Mich 625, 643;
576 NW2d 129 (1998). Except in extraordinary circumstances, such as
where testimony contradicts indisputable physical facts or physical
realities, the trial court must defer to the jury’s determination. Id. at
645-646 (citation omitted).
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Because LH’s testimony was not devoid of all probative
value, and was not contradicted by indisputable physi-
cal facts and did not defy physical reality, we defer to the
jury’s credibility determination. Id. Accordingly, we
reject defendant’s claim that the jury’s verdict was
against the great weight of the evidence.’

VII. SENTENCES

Defendant disputes the trial court’s upward depar-
ture from the recommended minimum sentence range.
Specifically, he complains that the trial court’s reasons
for departure are a matter of subjective opinion, they
were already taken into account by the sentencing
guidelines, and the sentences the court imposed violate
the principle of proportionality. The recommended
minimum sentence range was calculated under the
statutory sentencing guidelines as 171 to 356 months
(14 years and three months to 29 years and 8 months).
The trial court exceeded these guidelines and sentenced
defendant to 40 to 60 years in prison for each convic-
tion, to be served concurrently.

Our Legislature’s statutory sentencing system pro-
vides a means of calculating a minimum sentence range
by scoring offense variables, which assess the egregious-
ness of the crime committed, and the prior record
variables, which assess a defendant’s history of recidi-
vism. The purpose of this statutory scheme is to ensure
a degree of consistency in sentencing defendants with
comparable histories who have committed comparable

5 Defendant avers that defense counsel was ineffective for failing to
move for a new trial on the ground that the jury’s verdict was against the
great weight of the evidence. Because the jury’s verdict was not against
the great weight of the evidence, any motion by defense counsel for a new
trial would have been futile, and trial counsel is not ineffective for failing
to make a futile motion. Fike, supra.
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crimes, while also affording the sentencing court a
degree of discretion to account for the specific circum-
stances of the case. To preserve this balance between
consistency, based on general circumstances, and dis-
cretion, based on individual situations, the Legislature
provides relatively narrow grounds for departures from
the sentencing guidelines ranges. Accordingly, the sen-
tencing court must articulate substantial and compel-
ling reasons for the departure. And, these reasons must
be based on objective and verifiable factors.®

We review a trial court’s departure from the recom-
mended sentencing range by applying three standards.
People v Babcock, 469 Mich 247, 264-265; 666 NW2d
231 (2003). We review for clear error the trial court’s
cited factors supporting its departure, we review de
novo whether the factors are objective and verifiable,
and we review for an abuse of discretion the trial court’s
determination that the factors constitute substantial
and compelling reasons to depart from the recom-
mended range. Id.

5 The reason for departure also must irresistibly attract the atten-
tion of the court, and must be of considerable worth in deciding the
length of the sentence. People v Babcock, 469 Mich 247, 257-258; 666
NW2d 231 (2003). To be objective and verifiable, a reason must be
based on actions or occurrences external to the minds of those
involved in the decision, and must be capable of being confirmed.
People v Abramski, 257 Mich App 71, 74; 665 NW2d 501 (2003). The
trial court’s reason for departure may not be based on “ ‘an offense
characteristic or offender characteristic already taken into account in
determining the appropriate sentence range unless the court finds
from the facts contained in the court record, including the presentence
investigation report, that the characteristic has been given inadequate
or disproportionate weight.” ” People v Harper, 479 Mich 599, 617; 739
NW2d 523 (2007), quoting MCL 769.34(3)(b). To determine whether a
factor was given inadequate or disproportionate weight in the guide-
lines calculations, a court must first determine the effect of the factor
on the recommended minimum sentence range. People v Young, 276
Mich App 446, 451; 740 NW2d 347 (2007).
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Here, the trial court articulated its reasons for the
departure as follows:

[Slubstantial and compelling cannot be something that
merely reiterates or takes into account something that’s
already in the guidelines but perhaps in a more aggravat-
ing situation. In this case—I've read letters from family
members of the defendant—they talk about an individual
who, you know, they have a lot of respect for and a lot of
support for him. And you may be that person to those other
people . . . but between you and your wife you are a very
dangerous person as demonstrated by your conduct in this
case and by your previous convictions. And as between you
and your wife, you do constitute a danger.

And I don’t know what it will take to—to correct that.
But I think that beyond what’s been scored in the
guidelines—and the guidelines have taken into account a
lot of the aggravating factors of this case. But particularly
aggravating is when all this conduct is directed towards
your wife and it’s within a very short and compressed time
frame that these aggressive acts are carried out against her
and what’s particularly compelling is while you’re being
held in custody for having assaulted her you’re trying to
hire someone to kill her. That’s staggering.

So I will deviate from the guidelines because the guide-
lines don’t take into account in their general approach to
assessing points your repetitive acts directed towards your
wife, and I don’t think they take into account the particular
danger you present to your wife; and I think it’s a continu-
ing danger. [Emphasis added.]

As noted, defendant avers that the trial court’s “con-
tinuing danger” reference is a subjective opinion. Al-
though a trial court’s “belief” that a defendant is a
danger to himself and others is not in itself an objective
and verifiable reason, People v Solmonson, 261 Mich
App 657; 683 NW2d 761 (2004), objective and verifiable
factors underlying this belief—such as repeated of-
fenses and failures at rehabilitation—constitute an ac-
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ceptable justification for an upward departure. Id. at
671-672. Similarly, in People v Geno, 261 Mich App 624,
636-637; 683 NW2d 687 (2004), this Court affirmed the
trial court’s upward departure from the guidelines
range on the basis of the defendant’s propensity to
commit future sex crimes against children. The Court
implicitly agreed that a mere mention of “future risk”
would not constitute an objective and verifiable reason
justifying an upward departure. Id. at 636. However, in
reasoning that is equally applicable to the instant case,
the Court determined that the trial court’s decision was
not based on a subjective perception of future risk, but
on concrete factors that established a firm probability of
future offenses, namely, the defendant’s past criminal
history, his past failures at rehabilitation, and his
admission that he was sexually attracted to children.
Id.; see, also, People v Armstrong, 247 Mich App 423,
425; 636 NW2d 785 (2001).

The teaching of Solmonson, Geno, and Armstrong is
that specific characteristics of an offense and an of-
fender that strongly presage future criminal acts may
justify an upward departure from the recommended
sentencing range if they are objective and verifiable,
and if they are not already adequately contemplated by
the guidelines. Although a trial court’s mere opinion or
speculation about a defendant’s general criminal pro-
pensity is not, in itself, an objective and verifiable factor,
objective and verifiable factors underlying that conclu-
sion or judgment are not categorically excluded as
proper reasons for an upward departure. These factors
include a history of recidivism, and obsessive or uncon-
trollable urges to commit certain offenses.

Here, contrary to defendant’s assertions, the trial

court did not merely opine that defendant is likely to
harm his wife in the future. Rather, the trial court
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stated that defendant’s repeated perpetration of vicious
acts against his wife within a short period was a
“particularly aggravating,” “particularly compelling,”
and “staggering” factor.” The trial court emphasized
that defendant’s incarceration while awaiting trial for
the instant offenses did not dissuade him from continu-
ing his course of merciless aggression against his wife,
because he tried to solicit her murder while he was
incarcerated. Defendant’s determined course to terror-
ize and abuse his wife, clearly evident from the recur-
ring and escalating acts of violence, is an objective and
verifiable reason that is based on occurrences external
to the sentencing judge’s mind, and capable of being
confirmed. People v Abramski, 257 Mich App 71, 74; 665
NW2d 501 (2003).

Furthermore, the factor of repetitive acts of escalat-
ing violence against a specific victim is not adequately
considered by the guidelines. Neither offense variable

" The Department of Corrections prepared defendant’s presentence
investigation report. See MCR 6.425. Although these reports are usually
restrained in their assessments of offenders, this report understandably
expresses anxiety for LH’s safety, stating:

Defendant has an alarming criminal pattern towards the
victim, being his wife in the instant offense, also his wife being the
victim in the prior [solicitation of murder] conviction and his wife
being the victim in the previous probation term [for felonious
assault]. The Michigan Department of Corrections has many
concerns for the protection of [LH]. He has already demonstrated
an ability to recruit unknown persons to act out his wishes to harm
and even Kkill her. He has no remorse for his negative actions based
on his continued criminal behavior, and definitely no regard for the
well being of his wife and mother of his children.

It should be noted that if/when the Defendant paroles, the
victim needs to be contacted regarding his release for her own
safety and protection. The Defendant appears to have built an
obsessive rage inside himself and will apparently act upon it
regardless of any barriers or even the laws that govern him.
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(OV) 7, MCL 777.37, aggravated physical abuse, nor OV
13, MCL 777.43, continuing pattern of criminal behav-
ior, considers that the defendant’s aggression targeted a
specific individual, or that the degree of violence in-
creased. Similarly, none of the prior offense variables,
MCL 777.50-777.57, takes into consideration the defen-
dant’s recurring and escalating course of violence
against a selected victim. The trial court did not clearly
err in finding that “the guidelines don’t take into
account in their general approach ... repetitive acts
directed towards [defendant’s] wife . ...”8

In sum, the trial court did not err in finding that
defendant’s repeated criminal assaults upon his wife
and his relentless attempts to brutalize and kill his wife
presage future violence and aggression. An individual’s
established pattern of predatory conduct toward a se-
lected victim clearly constitutes probative evidence of
future behavior toward that victim.? Accordingly, antici-
patory harm based on an established pattern of violence
toward a specific victim is an objective and verifiable

8 We note that the concurring judge in People v Havens, 268 Mich App
15, 19; 706 NW2d 210 (2005) (O’CoNNELL, Pd., concurring), commented
that the sentencing court’s classification of the defendant as “dangerous”
and a “serious threat” does not constitute “an objective finding of any
factual event, but a statement of personal opinion.” However, the trial
court’s determination in Havens was not based on a history of criminal
conduct or failed attempts at rehabilitation, or on any other objective and
verifiable indicia of propensity for future crime. Rather, it was apparently
based on the court’s subjective perception of the egregiousness of the
sentencing offense. Id. at 18. Furthermore, the trial court in Havens was
concerned generally about the defendant’s future drug-dealing activities,
whereas the court here was specifically concerned about defendant’s
persistent course of terror against his wife. Consequently, the concurring
judge’s statement in Havens applied to circumstances that are materially
distinct from the circumstances here.

9 Indeed, the laws governing the issuance of personal protection orders,
MCL 600.2950 and 600.2950a, are predicated on the assumption that a
stalker’s course of aggression will persist.
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factor, not a speculative prediction. The trial court did
not depart from the guidelines merely because of a
generalized concern regarding defendant’s criminal
propensities. Rather, the trial court’s departure was
based on the objective and verifiable factor of defen-
dant’s recurring and escalating acts of violence against
LH. Furthermore, the increasing severity of defen-
dant’s repetitive criminal conduct toward LH demon-
strates that the increased sentences are proportionate
to both the offense and the offender. Accordingly, the
court’s upward departure from the guidelines is fully
justified and entirely consistent with Michigan law.

Affirmed.
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PEOPLE v BAYER

Docket No. 281479. Submitted May 7, 2008, at Detroit. Decided May 15,
2008, at 9:05 a.m. Leave to appeal sought.

Albert N. Bayer was bound over for trial in the Oakland Circuit Court
on three counts of third-degree criminal sexual conduct, MCL
750.520b(1)(f)Gv) and MCL 750.520d(1)(b), relating to a sexual
relationship that he engaged in with his patient while functioning as
the patient’s psychiatrist. The court, Edward Sosnick, J., granted the
defendant’s motion to dismiss the charges, ruling that MCL
750.520b(1)(f)(iv), which defines “force or coercion” used to accom-
plish sexual penetration to include when the actor engages in the
medical treatment or examination of the victim in a manner or for
purposes that are medically recognized as unethical or unacceptable,
represents an unconstitutional delegation of legislative authority
because it permits a third party such as the American Psychiatric
Association (APA) to make a determination of what constitutes
prohibited behavior on the basis of its code of ethics. The prosecution
appealed as of right.

The Court of Appeals held:

1. The provisions of MCL 750.520b(1)(f)(iv) do not violate the
doctrine that a legislative body may not delegate to another its
lawmaking powers. A vital distinction exists between conferring the
power of making what is essentially a legislative determination on
private parties and adopting what private parties do in an indepen-
dent and unrelated enterprise. Where a private organization’s stan-
dards have significance independent of a legislative enactment, they
may be incorporated into a statutory scheme to function as a
measuring device without violating constitutional restrictions on
delegation of legislative power. The statute refers to factual conclu-
sions of independent significance that function as a measuring device
and not an improper delegation of legislative authority. The statute
relies on a determination of independent significance to ascertain
whether a medical treatment or examination was conducted in a
manner or for a purpose that is medically recognized as unethical or
unacceptable. This finding is then used as the measure against which
conduct by the medical professional will be evaluated. Aside from the
factual determination made by the APA for its own purposes and
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outside the context of this state’s laws regarding what constitutes
inappropriate and unethical behavior for its members, it is the
Legislature that defines and delineates the legal consequences that
flow from that limited factual determination. By using such indepen-
dent determinations as a referent, the Legislature is not delegating
how that fact will be used.

2. MCL 750.520b(1)(f)(zv) is not unconstitutionally vague; it
adequately notified the defendant that the conduct in which he
engaged was criminal because it is undisputed that the intentional
touching of a patient for the purpose of sexual arousal or gratifi-
cation is considered unacceptable and unethical.

3. The manipulation of the patient within the context of a
medical or treatment relationship is determinative of the presence of
force or coercion. The presence of a victim’s consent is not necessarily
the factual equivalent of the absence of coercion. The focus of the
inquiry is a determination of the validity of that consent. The fact
that a victim consented to a touching, or even voluntarily pursued an
intimate relationship with the medical professional, is only of signifi-
cance if it can also be shown that there exists no inference or
demonstration of impermissible manipulation of the victim by the
medical professional in order to secure the sexual contact. There is a
sufficient basis under the circumstances of this case to reinstate the
criminal charges against the defendant given the existence of a
factual issue regarding the use of force or coercion to obtain sexual
gratification through the defendant’s abuse of the treatment setting
and the purposeful manipulation of the victim.

Reversed and remanded for the reinstatement of the charges.

1. CONSTITUTIONAL LAW — DELEGATION OF LEGISLATIVE POWERS — CRIMINAL

SEXUAL CONDUCT — FORCE OR COERCION — MEDICAL TREATMENT.

A private medical organization’s standards regarding what consti-
tutes inappropriate and unethical behavior for its members that
are developed for its own purposes and outside the context of the
state’s laws may be used as a measuring device to determine
whether a defendant has engaged in inappropriate and unethical
conduct in violation of a statutory prohibition of behavior medi-
cally recognized as unethical or unacceptable without violating the
constitutional restriction on the delegation of legislative powers
(MCL 750.520b[1][f][Zv]).

2. CRIMINAL LAW — CRIMINAL SEXUAL CONDUCT — FORCE OR COERCION —

MEDICAL TREATMENT.

A defendant may be found to have committed criminal sexual
conduct by sexual penetration through the use of force or coercion
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where the defendant engaged in the medical treatment or exami-
nation of the victim in a manner or for purposes that are medically
recognized as unethical or unacceptable; the presence of consent
by the victim is not necessarily the factual equivalent of the
absence of coercion; any inquiry regarding consent must focus on
the validity of such consent (MCL 750.520b[1][f][zv]).

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, David G. Gorcyca, Prosecuting Attor-
ney, Joyce F. Todd, Chief, Appellate Division, and Janice
A. Kabodian, Assistant Prosecuting Attorney, for the
people.

Christine A. Derdarian and Ronald E. Kaplovitz for
the defendant.

Before: FORT HOOD, PJ., and TALBOT and BORRELLO,
Jd.

TALBOT, J. Following a preliminary examination, de-
fendant was bound over for trial on three counts of
third-degree criminal sexual conduct (CSC). MCL
750.520b(1)(f)(iv); MCL 750.520d(1)(b). Defendant filed
a motion to dismiss the charges or quash the informa-
tion, challenging the constitutionality of MCL
750.520b(1)(H)(iv) by asserting that it is unduly vague,
overbroad, and constitutes an improper delegation of
legislative authority. The trial court granted defen-
dant’s motion and dismissed the charges against defen-
dant, ruling that MCL 750.520b(1)(f)(zv) violated the
nondelegation provision of the state constitution. The
prosecution appeals as of right. We reverse and remand
for the reinstatement of the charges.

I. FACTUAL HISTORY

Defendant is a practicing psychiatrist who provided
treatment and prescribed medications for the victim
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from 1999 to 2005. The victim was referred to defen-
dant by her attorney in 1999 for a child-custody evalu-
ation. Purportedly, the victim had lost custody of her
children because of psychiatric problems. Although her
initial treatment schedule was more sporadic, encom-
passing office appointments with defendant on three-
month intervals, over time the victim was scheduled for
weekly sessions with defendant.

The victim described her relationship with defendant
as changing substantially in 2003, concurrent with
defendant’s divorce, and asserted, “It started becoming
personal.” Defendant began telling the victim about his
wife and divorce and initiated inquiries regarding the
victim’s sexual relationship with her husband. While
initially taken aback by the questions, the victim began
to discuss with defendant problems in her marriage and
the sexual difficulties she was experiencing.

The victim’s relationship with defendant further
evolved in late 2003 or early 2004 when she acknowl-
edged developing “sexual feelings” for defendant. The
victim confessed these feelings to defendant and defen-
dant assured her that they comprised a normal reaction
to his efforts to assist her. Defendant instructed the
victim to write down her feelings and send them to him
as part of her therapy. Defendant purportedly suggested
to the victim that women who are sexually deprived at
home tend “to go elsewhere.”

The first of the charged sexual encounters between
defendant and the victim occurred at his office on
February 7, 2004. Billing records confirm that defen-
dant submitted charges to the victim’s insurance car-
rier for this date. The victim noted that she was the last
patient of the day for defendant and that during this
session, defendant sat next to her on the couch and they
began to kiss. Defendant proceeded to loosen the vic-
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tim’s bra and massage her breasts. The victim then
performed oral sex on defendant at his request. The
victim acknowledged that she had taken a substantial
amount of medication on that day. She also reported
that defendant, following the sexual encounter, ex-
pressed that “it was amazing, the best he’s ever had.”

Following this encounter, the victim reported feeling
“dirty” and began to engage in compulsive washing
rituals. The victim, without identifying defendant, dis-
cussed the incident with her daughter’s therapist. The
victim was placed in a partial-hospitalization program,
and all medications prescribed by defendant were
stopped. The victim also participated in an outpatient
program, but in August 2004 returned to defendant’s
care.

The victim asserted that her return to treatment
with defendant was initiated by his phone call to her
indicating that the other physicians were “peons” and
implying that he was better suited to assist her because
of their established relationship and his knowledge of
her. Defendant refilled the victim’s prescriptions. The
victim informed defendant that she had recorded many
of his phone conversations with her, which prompted
defendant to request they meet and destroy the tapes,
to which she consented.

The next charged sexual encounter occurred on Sep-
tember 3, 2004, and was initiated by defendant’s phon-
ing the victim and requesting that she meet him at a
Comfort Inn motel. The victim reported engaging in
oral and vaginal sex with defendant and that she
thereafter continued to engage in sexual encounters
with defendant at various motels and in defendant’s
office. The victim stated that she was often highly
medicated during these encounters from prescriptions
provided by defendant. The victim asserted that defen-
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dant contended that the sexual encounters were thera-
peutic because “I would be less frustrated at home.”
The victim also reported that defendant told her that
their relationship comprised more than sex, “we had
something special.” The next charged sexual encounter
occurred at a motel on September 16, 2004. However,
when the victim began to perform oral sex on defen-
dant, he indicated that he merely wanted to hold her
that day.

The victim asserted that throughout these encoun-
ters she continued to discuss her problems with defen-
dant. She informed defendant that she was experienc-
ing guilt because of their sexual relationship, which was
manifesting itself in compulsive scratching and washing
behaviors. Defendant responded by increasing the vic-
tim’s dosage of Resperdal and continued her prescrip-
tions for Lorcet, Provigil, Effexor, and Klonopin. At
some point, defendant exchanged the victim’s Lorcet
prescription for Oxycontin. The victim testified that she
was very distraught after the initiation of the sexual
relationship with defendant, but when she expressed
concerns regarding her symptoms defendant’s response
was to further increase her prescription medication.

According to the victim, defendant advised her not to
confess her relationship with him to her husband or to
reveal the types and amounts of medication she was
prescribed. The victim acknowledged that she had feel-
ings for defendant, but opined that her sexual encoun-
ters with him were attributable to her highly medicated
condition. The victim informed defendant that she had
developed suicidal ideation but asserted that defendant
discouraged her from seeking hospitalization and from
consulting other professionals for treatment. The vic-
tim reported that defendant offered her $50,000 to not
reveal their relationship to anyone. The victim finally
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terminated her contacts with defendant following her
attempted suicide. The victim asserted that she termi-
nated the relationship and that defendant “never
stopped treating me. He never declined me as a patient,
I stopped seeing him.” At this point, the victim, on her
own and in conjunction with her new therapist, con-
tacted the authorities and disclosed defendant’s behav-
ior. Billing records from defendant to the victim’s
insurance company show charges for services from
August 11, 2001, through May 7, 2005.

When interviewed by the police, defendant admitted
having a sexual relationship with the victim and that
the encounters occurred at both his office and local
motels. Initially, defendant attributed his behavior to
his use of Vicodin to treat a medical condition, suggest-
ing it made him vulnerable to advances by the victim.
Defendant asserted that he permitted the relationship
with the victim to continue because of her threats to
expose their conduct and ruin his career. During the
interview, defendant also indicated that he allowed the
relationship with the victim to continue in an effort to
provide therapy and help her. Defendant admitted to
the police his awareness of the impropriety of his
conduct and pleaded that charges not be pursued,
because it would result in his professional ruin.

II. PRELIMINARY EXAMINATION AND
LOWER-COURT PROCEEDINGS

At the preliminary examination, Dr. Patricia Camp-
bell, a licensed psychiatrist and physician, testified
concerning professional standards in the field of psy-
chiatry.! Dr. Campbell testified that in the field of
psychiatry there are professional standards on the

! The parties stipulated that Dr. Campbell was qualified as an expert in
psychiatry.
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national, state, and local community levels, as well as
legal regulations and an ethical code. The American
Psychiatric Association (APA) has adopted the Ameri-
can Medical Association (AMA) code of ethics with
annotations pertaining to psychiatrists. The APA ethics
code comprises the national ethical standard and is
applicable to practitioners in Michigan.

Dr. Campbell testified that the APA ethics code
expressly forbids a psychiatrist from having sexual
contact with a current or former patient. Dr. Campbell
indicated that the code precludes sexual encounters
between a doctor and a patient because “the inherent
inequality in the doctor-patient relationship may lead
to exploitation of the patient, sexual activity with a
current or former patient is unethical.” Dr. Campbell
opined that sexual activity with a current or former
patient is considered unethical and unacceptable and
that under no circumstances would sexual contact be
considered an appropriate medical treatment for any
patient. Dr. Campbell indicated that the proscription
against intimate relationships constituted a “clear cut”
rule. When queried regarding how a psychiatrist should
respond to a patient seeking to initiate a romantic
relationship with his or her therapist, Dr. Campbell
responded that the psychiatrist must establish explicit
boundaries and instruct the patient that a sexual rela-
tionship would be unacceptable. If the psychiatrist
desired a romantic relationship with the patient, Dr.
Campbell indicated that the therapist should “seek
supervision or transfer the patient to another psychia-
trist.” Dr. Campbell added that, even in cases where the
psychiatrist refers the patient elsewhere before starting
the romantic relationship, some states require a certain
time to have lapsed before the romantic relationship
can commence in order to rebut the presumption of
exploitation.
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At the conclusion of the preliminary examination, de-
fendant was bound over for trial on three counts of
third-degree CSC. On September 5, 2007, defendant filed
a motion to dismiss the charges or quash the information.
Defendant alleged that the statutory provision under
which he was charged, MCL 750.520b(1)(f)(zv), is uncon-
stitutional because it is unduly vague, overbroad, and
constitutes an improper delegation of legislative authority.

Defendant was prosecuted for using “force or coercion”
to accomplish sexual penetration. MCL 750.520d(1)(b).
MCL 750.520b(1)(f)(zv) defines force or coercion as includ-
ing circumstances when “the actor engages in the medical
treatment or examination of the victim in a manner or for
purposes that are medically recognized as unethical or
unacceptable.” Defendant maintained that this provision
is unconstitutionally vague because, unlike the other
sections of the statute defining “force or coercion” with
which the instant provision is grouped, it makes no
reference to consent, or the use of physical dominance or
threat.? Defendant further argued that the provision is
unconstitutionally vague because it fails to provide
information defining or elucidating what is considered
unethical or unacceptable conduct. Defendant claimed
that the statute is overbroad because it criminalizes
sexual relations between consenting adults who are not
incapacitated or related by blood or affinity. Finally,
defendant argued that the provision unlawfully del-
egates to an undefined third party the legislative power
to define a crime because of the failure of the statutory
provision to delineate what constitutes unethical be-
havior or to point to any guidelines or organization for
that definition.

The prosecution responded that the provision, when
read in context, is not vague because it provides fair

? See MCL 750.520b(1)(f)(0), (1), (iii), and (v).
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notice of the conduct prohibited and defines what
constitutes “force or coercion.” Further, the prosecu-
tion alleged that defendant’s professional code of
ethics expressly prohibits sexual contact with a pa-
tient. Accordingly, defendant knew that his actions
were unethical as demonstrated by his offering the
victim money to not reveal their relationship, his
destruction of incriminating audiotapes, and his ad-
missions to the police regarding the impropriety of
his behavior. The prosecution addressed the issue of
consent by asserting that the victim was incapable of
consenting given her mental and emotional instabil-
ity and her heavily medicated condition. Finally, the
prosecution maintained that the Legislature did not
improperly delegate its authority because sexual con-
tact with a patient is absolutely unethical and is
expressly prohibited by the APA code of ethics and
defendant was aware of the proscription against such
a relationship with his patient.

After taking the matter under advisement, the trial
court entered an order dismissing all charges against
defendant. The trial court noted that the medical
profession has recognized canons of ethics to which
its members are obligated to adhere. The trial court
further opined that the evidence presented at the
preliminary examination demonstrated that sexual
relations between a doctor and patient are always and
expressly forbidden. The trial court concluded, “[i]f
the statute is construed to refer to the canons of
ethics adopted by the defendant’s licensing agency or
agencies, the statute is not void for vagueness.”
Nevertheless, the court determined that the statute
was unconstitutional because it “delegate[ed] the
content of a criminal law to a third-party in a manner
that violates the nondelegation provision of the state
constitution.”
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III. STANDARD OF REVIEW

On appeal, the prosecution contends that the trial
court erred in finding that MCL 750.520b(1)(f)(iv) con-
stituted an improper delegation of legislative authority.
Whether a statute is constitutional is a question of law
that this Court reviews de novo. People v Martin, 271
Mich App 280, 328; 721 NW2d 815 (2006).

IV. ANALYSIS

It is undisputed that defendant, while functioning as
the victim’s psychiatrist, engaged in a sexual relation-
ship with his patient. Defendant was charged with
violating MCL 750.520d(1)(b), which provides:

A person is guilty of criminal sexual conduct in the third
degree if the person engages in sexual penetration with
another person and if any of the following circumstances
exist:

(b) Force or coercion is used to accomplish the sexual
penetration. Force or coercion includes but is not limited to
any of the circumstances listed in section 520b(1)(f)(7) to

(v).

MCL 750.520b(1)(f)(iv) provides that “force or coer-
cion” includes:

When the actor engages in the medical treatment or
examination of the victim in a manner or for purposes that
are medically recognized as unethical or unacceptable.®

3 The statute further indicates that “force or coercion” also includes: (i)
when the actor overcomes the victim through the actual application of
physical force or physical violence, (iz) when the actor coerces the victim
to submit by threatening to use force or violence on the victim, and the
victim believes that the actor has the present ability to execute the
threats, (ii7) when the actor coerces the victim to submit by threatening
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The lower court accepted defendant’s argument that
MCL 750.520b(1)(f)(iv) allowed for an improper delega-
tion of legislative authority because the statutory pro-
vision failed to sufficiently define the precluded conduct
and permitted a third party, such as the APA, to make a
determination of what constitutes prohibited behavior
on the basis of that group’s ascertainment of an appli-
cable ethical code.

The Michigan Constitution prohibits the delegation
of “legislative power.” Const 1963, art 4, §1. The
nondelegation doctrine is recognized as encompassing a
“standards” test:

There is no doubt that a legislative body may not
delegate to another its lawmaking powers. It must promul-
gate, not abdicate. This is not to say, however, that a
subordinate body or official may not be clothed with the
authority to say when the law shall operate, or as to whom,
or upon what occasion, provided, however that the stan-
dards prescribed for guidance are as reasonably precise as
the subject matter requires or permits. [Associated Build-
ers & Contractors v Dep’t of Consumer & Industry Services
Director (On Remand), 267 Mich App 386, 391; 705 NW2d
509 (2005), quoting West Ottawa Pub Schools v Director,
Dep’t of Labor, 107 Mich App 237, 243; 309 NW2d 220
(1981), quoting Detroit v Detroit Police Officers Ass’n, 408
Mich 410, 458; 294 NW2d 68 (1980), quoting Osius v St
Clair Shores, 344 Mich 693, 698; 75 NW2d 25 (1956)
(internal quotation marks and emphasis omitted).]

However, a “vital distinction” exists “ ‘between confer-
ring the power of making what is essentially a legisla-
tive determination on private parties and adopting
what private parties do in an independent and unre-

to retaliate in the future against the victim, or any other person, and the
victim believes that the actor has the ability to execute this threat, and
(v) when the actor, through concealment or by the element of surprise, is
able to overcome the victim. MCL 750.520b(1)(f)(), (i7), (Zii), and (v).
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lated enterprise.” ” Associated Builders & Contractors,
supra at 393 (citation omitted). The independent sig-
nificance standard has been described as:

“[W]here a private organization’s standards have sig-
nificance independent of a legislative enactment, they may
be incorporated into a statutory scheme without violating
constitutional restrictions on delegation of legislative pow-
ers. A private entity’s standards cannot be construed as a
deliberate law-making act when their development of the
standards is guided by objectives unrelated to the statute in
which they function.” [Taylor v Gate Pharmaceuticals, 468
Mich 1, 12; 658 NW2d 127 (2003) (citation omitted).]

In other words, “ ‘[clare must be exercised in distin-
guishing between statutes which delegate the authority
to make the standards to private parties and those
which refer to outside standards as the measuring
device.” ” Id. at 13 (citation omitted).

After construing MCL 750.520b(1)(f)(iv), we hold
that the statute refers to factual conclusions of inde-
pendent significance, which function as a “measuring
device” and not an improper delegation of legislative
authority. The statute relies on a determination of
independent significance to ascertain whether a medi-
cal treatment or examination was conducted in a man-
ner or for a purpose that is “medically recognized as
unethical or unacceptable.” This finding is then used as
the measure against which conduct by the medical
professional will be evaluated. The APA does not deter-
mine whether criminal charges will be filed. Instead,
the APA for its own purposes and outside the context of
this state’s laws makes factual determinations and
delineates guidelines regarding what constitutes inap-
propriate and unethical behavior for its professional
members. This is consistent with this Court’s previous
recognition that “medical testimony is necessary to
prove that a defendant’s behavior during a medical
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examination was not acceptable or ethical . . ..” People
v Capriccioso, 207 Mich App 100, 105; 523 NW2d 846
(1994), citing People v Thangavelu, 96 Mich App 442,
450; 292 NW2d 227 (1980). Aside from this limited
factual determination, it is the Michigan Legislature
that defines and delineates “the legal consequences that
flow from that finding.” Taylor, supra at 14. “By using
such independent determinations as a referent, the
Legislature is not delegating how that fact will be
used . ...” Id. Contrary to the lower court’s ruling, the
Legislature’s deferral to and use of these private stan-
dards or findings does not run afoul of the nondelega-
tion doctrine.

In addition, we must address defendant’s assertion of
alternative bases to affirm the trial court’s determina-
tion that the challenged statute is unconstitutional.
Defendant contends that the statute is unconstitution-
ally vague and overly broad because it is silent on the
issue of consent.

We begin our analysis with the premise that a statute
is constitutional. Phillips v Mirac, Inc, 470 Mich 415,
442; 685 NW2d 174 (2004) (WEAVER, J., concurring in
part and dissenting in part). A statute may be found to
be unconstitutionally vague on three grounds: (a) the
statute fails to provide fair notice to the public of the
proscribed conduct, (b) the statute gives the trier of fact
unstructured and unlimited discretion to determine if
an offense has been committed, and (c) the statute is
overly broad and impinges on First Amendment rights.
People v Nichols, 262 Mich App 408, 409-410; 686 NW2d
502 (2004). A statute is overbroad when it precludes or
prohibits constitutionally protected conduct in addition
to conduct or behavior that it may legitimately regulate.
People v McCumby, 130 Mich App 710, 714; 344 NW2d
338 (1983).
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A plain reading of the statute precludes a medical
professional from abusing the setting or status of the
medical relationship by using it as a pretext to have
sexual contact with a patient. Merely because the
statute does not definitively list all possible prohibited
conduct and necessitates the use of medical testimony
to discern “whether a person has intentionally touched
a patient’s intimate parts for an improper purpose
under such pretense,” which touching was unrelated to
“rendering . . . treatment,” does not make the statute
unconstitutionally vague. Capriccioso, supra at 105. A
statutory provision will not be found invalid on over-
breadth grounds “where it has been or could be afforded
a narrow and limiting construction by state courts or if
the unconstitutionally overbroad part of the statute can
be severed.” People v Rogers, 249 Mich App 77, 96; 641
NW2d 595 (2001). Defendant admitted engaging in an
ongoing sexual relationship with his patient. The un-
disputed evidence adduced at the preliminary examina-
tion clearly demonstrated that sexual contact by a
medical professional in the context of treatment is both
unethical and unacceptable under any factual scenario.
A defendant cannot successfully challenge a statute as
being unconstitutionally vague or overbroad if the
conduct of the defendant clearly falls within the consti-
tutional scope of the statute. Id. at 95. “Because it was
undisputed that the intentional touching of a patient
for the purpose of sexual arousal or gratification is
considered unacceptable and unethical, we find that the
statutory offense adequately notified defendant that
the conduct in which he engaged was criminal.” Capric-
cioso, supra at 105.

Specifically, defendant asserts that there is an impor-
tant distinction between the facts underlying the exist-
ing caselaw regarding the prosecution of medical per-
sonnel for criminal sexual conduct under this statutory
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provision and the circumstances of this case because this
alleged victim consented and willingly participated in a
sexual relationship. Defendant is correct in asserting that
the rather sparse caselaw on this topic demonstrates that
use of the definition of force or coercion as contained in
subsection 520b(f)(zv) is restricted to factual situations
where there exists evidence to show that the defendant
used the pretext of medical necessity or treatment in
order to engage in an offensive contact. Specifically, in
Capriccioso, the defendant, an emergency-room physi-
cian, was charged with fourth-degree criminal sexual
conduct pursuant to MCL 750.520e(1)(a) in conjunction
with his “improper conduct during the examinations of
seven female patients....” Capriccioso, supra at 101.
Female patients came to the emergency room with com-
plaints of back pain and dizziness, bronchitis, stomach
problems, and forms of allergy or sinus discomfort. The
patients complained that the defendant engaged in pro-
longed and repetitive examinations of their breasts and, in
one instance, penetrated the victim’s vagina with an
ungloved hand. The defendant’s manner in conducting
these examinations was “described as not typical of pre-
vious breast examinations” and a “medical expert opined
that the ... examinations performed by defendant were
unnecessary for the patients’ ailments and the manner of
defendant’s performance . . . was medically inappropriate
and unacceptable.” Id. at 104.

This Court addressed the issue of force or coercion
within the context of the delivery of medical treatment,
by stating, in relevant part:

[TThe conduct proscribed [by subsection 520b(f)(iv)] is
the intentional touching of a patient by a doctor for sexual
gratification under the pretense that the contact is neces-
sary in the diagnosis of the patient’s ailment. The objective
is to prevent a person in the medical profession from taking
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such an unconscionable advantage of the patient’s vulner-
ability and abusing the patient’s trust and unwitting
permission of the touching under the belief that it is
necessary. In turn, the Legislature has defined force or
coercion as encompassing these situations. [Capriccioso,
supra at 105.]

Similarly, in People v Regts, 219 Mich App 294; 555
NW2d 896 (1996), this Court found that the defendant,
who was the victim’s psychotherapist, “manipulated
therapy sessions to establish a relationship that would
permit his sexual advances to be accepted without
protest.” Id. at 296. More recently, in People v Alter, 255
Mich App 194; 659 NW2d 667 (2003), this Court again
addressed “sexual relations that [the defendant] had
with the victim while he was her therapist.” Id. at 196.
The defendant initiated sexual contact with his victim
at hotels as part of her purported therapy. In that
instance, “[t]he victim denied that she had any roman-
tic feelings toward defendant while in therapy with
him” and “denied ever giving defendant permission to
have . .. sexual contact with her.” Id. at 197, 203. This
Court determined that the lack of permission from the
victim comprised “sufficient evidence that defendant
used actual force or an unethical or unacceptable man-
ner of treatment to accomplish sexual contact,” pursu-
ant to MCL 750.520b(1)(f) (). Alter, supra at 203. In the
alternative, this Court recognized that “the coercion
element was satisfied because defendant, as the victim’s
therapist, engaged in sexual contact with the victim
through the use of an unethical or unacceptable man-
ner of treatment” under the pretense of assisting the
victim address problems in her marital relationship. Id.

Clearly, MCL 750.520b(1)(f)(zv) has historically been
applied to situations where the pretext of medical
necessity or treatment was used to secure the victim’s
consent to what would, outside the medical context,
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comprise an offensive contact or touching. As such, the
statutory provision has functioned as a means to negate
any consent by the victim when a medical pretense is
used. Capriccioso, supra at 105. In other words, the
statute criminalizes a medical professional’s abuse or
manipulation of a patient in order to procure their
concession or acquiescence to sexually intimate contact
on the basis of a belief or understanding that such
contact is necessary to conduct a medical examination
or for treatment purposes.

Defendant contends that this case does not conform
to the established standard because his relationship
with the victim was consensual, thereby failing to
demonstrate the statutory requirement of “force or
coercion.” We note at the outset that a factual question
exists regarding whether the victim’s sexual encounters
with defendant were consensual or the result of ma-
nipulation in the context of therapy. The victim asserts
that defendant discouraged her from consulting other
medical professionals for treatment and continued to
engage in therapy and the prescription of medication
for her. And we note that at least one of the charged
sexual encounters occurred in defendant’s office, alleg-
edly during a therapy session, which was billed to the
victim’s medical insurer.

Although defendant denies the use of any medical
pretext for the sexual encounters, a factual issue exists.
While the victim acknowledged having “feelings” for
and a sexual attraction to the defendant, this is not
dispositive of whether defendant victimized her. The
victim’s voluntary participation in this relationship is
called into question by the inherent inequality and
potential for exploitation within the doctor-patient re-
lationship. The medical profession’s code of ethics ex-
pressly provides that sexual contact between a doctor
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and a patient is absolutely inappropriate, unethical, and
unacceptable under any set of facts or circumstances. In
addition, this victim’s ability to either consent or vol-
untarily participate in this relationship is questionable
because of her history of mental-health issues and
susceptibility to manipulation through defendant’s pre-
scription of multiple medications. Defendant was well
aware of the victim’s condition given his prolonged
history of involvement as her therapist. As such, defen-
dant’s actions are particularly egregious. Even if the
victim initiated and voluntarily sought a sexual rela-
tionship, defendant had a professional duty to rebuff
advances and set clear boundaries, which duty he failed
miserably. Because of the alleged manipulation by de-
fendant of his therapeutic relationship with the victim
to obtain sexual contact and gratification, a factual
question exists regarding the use of force or coercion as
statutorily defined by MCL 750.520b(1)(f)(iv).

In addition, defendant misconstrues the role of con-
sent in arguing against the criminalization of the
charged behavior. Consent is not an element of the
charged crime to be proven by the prosecution, and its
absence from the statutory language does not render
the statute unconstitutionally vague. As previously
noted by this Court:

Although the statute is silent on the defense of consent,
we believe it impliedly comprehends that a willing, nonco-
erced act of sexual intimacy or intercourse between persons
of sufficient age who are neither “mentally defective”, . ..
“mentally incapacitated”, . . . nor “physically helpless”, . ..
is not criminal sexual conduct. [People v Khan, 80 Mich
App 605, 619 n 5; 264 NW2d 360 (1978).]

Consequently, while consent can be used as a defense to
negate the elements of force or coercion, People v
Waltonen, 272 Mich App 678, 689; 728 NW2d 881
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(2006), citing People v Stull, 127 Mich App 14, 19-21;
338 NW2d 403 (1983), this defense is not absolute.

The prosecution must prove “sexual penetration”
through the wuse of “[florce or coercion.” MCL
750.520d(1)(b). In this circumstance, force or coercion is
demonstrated by showing that defendant “engage[d] in
the medical treatment or examination of the victim in a
manner or for purposes that are medically recognized as
unethical or unacceptable.” MCL 750.520b(1)(f)(Zv). How-
ever, the temporal or spatial contiguity of the charged
behaviors to the treatment setting is not the focus of our
inquiry. As noted previously by this Court in Capriccioso,
supra at 105, it is the manipulation of the patient within
the context of a medical or treatment relationship that is
determinative of the presence of force or coercion. Con-
trary to defendant’s argument, the presence of consent is
not necessarily the factual equivalent of the absence of
coercion. Rather, it is a determination of the validity of
that consent that is the focus of the inquiry. The fact that
a victim “consented” to the touching, or even voluntarily
pursued an intimate relationship with the therapist, is
only of significance if it can also be shown that there exists
no inference or demonstration of impermissible manipu-
lation by the medical professional of his or her patient to
secure the sexual contact. Hence, under the circumstances
of this case, we conclude that there is a sufficient basis to
reinstate the criminal charges against defendant given the
existence of a factual issue regarding the use of force or
coercion to obtain sexual gratification through defen-
dant’s abuse of the treatment setting and purposeful
manipulation of the victim.

Reversed and remanded to the trial court for the
reinstatement of charges against defendant. We do not
retain jurisdiction.
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CITIZENS INSURANCE COMPANY v SECURA INSURANCE

Docket No. 274751. Submitted November 16, 2007, at Detroit. Decided
May 15, 2008, at 9:10 a.m.

Citizens Insurance Company brought an action in the Ingham
Circuit Court against Secura Insurance, Geraldine Irvine, Andrew
Gillespie, and others, seeking a declaratory judgment that Secura
owed Gillespie a duty to defend and indemnify in several lawsuits
filed against him. The plaintiffs in those lawsuits sought damages
for injuries and deaths sustained in an automobile accident in
which Gillespie was allegedly under the influence of medication
and alcohol while driving a vehicle owned by Irvine, his mother.
Citizens insured vehicles owned by Gillespie and Secura insured
the vehicle owned by Irvine that was involved in the accident.
Irvine filed a motion for summary disposition, contending that
there was no genuine issue of material fact that Gillespie did not
have her consent to operate her vehicle at the time of the accident
and, therefore, she was not liable under the owner-liability statute,
MCL 257.401. The court, Beverley Nettles-Nickerson, J., denied
the motion, holding that a genuine issue of material fact remained
regarding whether Gillespie was operating Irvine’s vehicle with
her consent. The court thereafter granted summary disposition for
Citizens, holding that Secura had a duty to defend and indemnify
with regard to the underlying actions filed against Gillespie.
Secura and Irvine appealed.

The Court of Appeals held:

1. The Secura policy provides coverage in a situation where an
individual is operating the vehicle in question with the permission
of the insured. MCL 257.401(1) creates a rebuttable presumption
that a vehicle is being driven with the knowledge and consent of
the owner if it is being driven by the spouse, father, mother,
brother, sister, son, daughter, or other immediate member of the
owner’s family. This presumption, taken together with the plain-
tiffs’ allegations in the underlying suits that Gillespie was operat-
ing the vehicle with Irvine’s consent, are sufficient to support the
conclusion that Secura has a duty to defend Gillespie in the
underlying suits. The trial court did not prematurely grant sum-
mary disposition in favor of Citizens with regard to Secura’s duty
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to defend. That part of the trial court’s order must be affirmed.
Secura’s argument that Gillespie was operating Irvine’s vehicle
without her consent does not defeat its duty to defend Gillespie in
this case.

2. The statutory presumption of consent may be rebutted and,
in that event, if it is shown that Irvine did not consent to the use
of her vehicle, Secura would not be obligated to indemnify
Gillespie. Summary disposition with regard to Secura’s duty to
indemnify was granted prematurely. The part of the order regard-
ing Secura’s duty to indemnify must be reversed.

3. Secura’s appeal was not vexatious. The request by Citizens
for costs and sanctions against Secura must be denied.

Affirmed in part and reversed in part.

INSURANCE — DUTY TO DEFEND INSURED.

An insurance company has a duty to defend its insured if the
allegations of the underlying suit arguably fall within the coverage
of the policy; this duty is not limited to meritorious suits and may
even extend to actions that are groundless, false, or fraudulent as
long as the allegations against the insured even arguably come
within the policy coverage; the duty to defend arises from the
language of the insurance contract and does not depend on the
insured’s liability to pay.

Mellon, McCarthy & Pries, PC. (by Daniel J. McCar-
thy and Brian R. Harris), for Citizens Insurance Com-
pany.

Garan Lucow Miller, PC. (by Megan K. Cavanagh),
for Secura Insurance and Geraldine Irvine.

Before: ZAHRA, PdJ., and WHITE and O’CONNELL, Jd.

ZAHRA, PdJ. In this action for a declaratory judgment
arising out of a fatal automobile accident, defendants
Secura Insurance and Geraldine Irvine, Secura’s in-
sured, appeal as of right from the trial court’s order
granting plaintiff Citizens Insurance Company’s mo-
tion for summary disposition under MCR 2.116(C)(10).
The trial court determined that Secura owed defendant
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Andrew Gillespie, Citizens’ insured, a duty to defend
and indemnify in regard to underlying actions filed
against Gillespie. Pursuant to the Secura insurance
policy, Gillespie would be insured if he operated the
vehicle he was driving with the express or implied
consent of Irvine, the vehicle’s owner. Whether Irvine
consented to Gillespie’s use of her vehicle is a disputed
issue that must be resolved by the fact-finder. As more
fully explained in this opinion, we conclude that Secura
had a duty to defend Gillespie. We further conclude that
the question of Secura’s duty to indemnify turns on the
fact-finder’s determination whether Gillespie operated
the vehicle with the express or implied consent of
Irvine. We affirm the order as it relates to Secura’s duty
to defend Gillespie. We reverse the order, in part, as it
relates to Secura’s duty to indemnify Gillespie.

1. BASIC FACTS AND PROCEDURE

On August 23, 2004, Gillespie was operating a 1998
Toyota Camry belonging to his mother, Geraldine Irv-
ine, while allegedly under the influence of medication
and alcohol. Gillespie caused a car accident that re-
sulted in the deaths of Alysha Lynn Salt and Robert
Bolanowski and caused critical injuries to Stephen
Ancona and Terrance Hall.

Ancona, Hall, and the personal representatives of the
estates of Salt and Bolanowski filed lawsuits against
Gillespie (the underlying lawsuits), alleging that he
negligently operated Irvine’s vehicle at the time of the
accident. The plaintiffs in the underlying suits also
alleged that Gillespie operated Irvine’s vehicle with her
consent and, accordingly, that Irvine is liable under
MCL 257.401 (the owner-liability statute). Irvine, who
was insured by Secura at the time of the accident, filed
a motion for summary disposition under MCR
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2.116(C)(10), arguing that there was no genuine issue of
material fact that Gillespie did not have her consent to
operate her vehicle at the time of the accident. The trial
court denied this motion, holding that a genuine issue
of material fact remained regarding whether Gillespie
was operating Irvine’s vehicle with her consent.

Citizens insured Gillespie at the time of the accident.
Citizens contacted Secura by letter informing it that
Secura had a duty to defend Gillespie in the underlying
lawsuits. Secura refused to defend Gillespie. Citizens
then filed the present action, seeking a determination
that Secura owed Gillespie a duty to defend and indem-
nify in the underlying lawsuits. The trial court granted
Citizens’ motion for summary disposition and ordered
Secura to defend and indemnify Gillespie in the under-
lying lawsuits.

II. ANALYSIS

A. STANDARD OF REVIEW

We review a trial court’s ruling on a motion for
summary disposition de novo. Maskery v Univ of Michi-
gan Bd of Regents, 468 Mich 609, 613; 664 NW2d 165
(2003). The interpretation and construction of insur-
ance contracts are also questions of law, which this
Court reviews de novo. Shefman v Auto-Owners Ins Co,
262 Mich App 631, 636; 687 NW2d 300 (2004).

B. CITIZENS’ LIABILITY UNDER ITS POLICY WITH GILLESPIE

Gillespie obtained from Citizens an insurance policy
that covered two vehicles that he owned. This policy
provided, in part, that Citizens would “pay damages for
‘bodily injury’ or ‘property damage’ for which any
‘insured’ becomes legally responsible because of an
‘auto accident’[,]” and that Citizens will “settle or



2008] CITIZENS INS CO V SECURA INS 73

defend . .. any claim or suit asking for these damages.”
The “other insurance” clause of the policy declared that
the coverage provided by Citizens for a vehicle not owned
by Gillespie “shall be excess over any other collectable
insurance.” Here, Gillespie was driving a vehicle he did
not own. By the plain terms of the Citizens insurance
policy, any coverage under that policy is excess to other
coverage that is afforded Gillespie.

C. SECURA’S LIABILITY UNDER ITS POLICY WITH IRVINE

Although a copy of Irvine’s policy with Secura is not
included in the lower-court record, Secura acknowl-
edges that MCL 257.520(b)(2) provides that properly
certified policies of liability insurance shall

insure the person named therein and any other person, as
insured, using any such motor vehicle or motor vehicles with
the express or implied permission of such named insured,
against loss from the liability imposed by law for damages
arising out of the ownership, maintenance or use of such
motor vehicle or motor vehicles within the United States of
America or the Dominion of Canada. [Emphasis added.]

Therefore, we assume, as did the trial court, that the
Secura policy complies with this statute and provides
coverage in a situation where an individual is operating
the vehicle in question with the permission of the
insured.

Secura acknowledges that if Irvine consented to
Gillespie’s use of her vehicle, Gillespie would be an
insured under its policy. Nonetheless, Secura argues
that the trial court prematurely granted Citizens’ mo-
tion for summary disposition because the question
whether Gillespie was an insured under Secura’s policy
could not be determined until a jury determines that
Gillespie was in fact operating Irvine’s vehicle with her
consent at the time of the accident. We disagree.
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MCL 257.401(1) creates a rebuttable presumption
that a vehicle “is being driven with the knowledge and
consent of the owner if it is driven at the time of the
injury by his or her spouse, father, mother, brother,
sister, son, daughter, or other immediate member of the
family.” Pursuant to this statutory provision, we start
our analysis with the presumption that Gillespie, who
was driving Irvine’s vehicle at the time of the injury and
who is the son of Irvine, had the consent of Irvine to
drive her vehicle and thus Gillespie is an insured under
the Secura policy. We recognize this statutory presump-
tion is rebuttable. We nonetheless conclude that the
presumption, taken together with the plaintiffs’ allega-
tions in the underlying suits, are significant and suffi-
cient to support the conclusion that Secura has a duty
to defend Gillespie in the underlying suits.

1. SECURA’S DUTY TO DEFEND GILLESPIE

An insurance company has a duty to defend its
insured “if the allegations of the underlying suit
arguably fall within the coverage of the policy ....”
Royce v Citizens Ins Co, 219 Mich App 537, 543; 557
NW2d 144 (1996). An insurer’s duty to defend is
broader than its duty to indemnify. Busch v Holmes,
256 Mich App 4, 9; 662 NW2d 64 (2003). The duty to
defend arises from the language of the insurance
contract. Michigan Ed Employees Mut Ins Co v Turow,
242 Mich App 112, 117; 617 NW2d 725 (2000). In
determining whether there is a duty to defend, courts
are guided by established principles of contract con-
struction. McKusick v Travelers Indemnity Co, 246
Mich App 329, 332; 632 NW2d 525 (2001).

The duty of the insurer to defend the insured depends
upon the allegations in the complaint of the third party in
his or her action against the insured. This duty is not



2008] CITIZENS INS CO V SECURA INS 75

limited to meritorious suits and may even extend to actions
which are groundless, false, or fraudulent, so long as the
allegations against the insured even arguably come within
the policy coverage. An insurer has a duty to defend,
despite theories of liability asserted against any insured
which are not covered under the policy, if there are any
theories of recovery that fall within the policy. The duty to
defend cannot be limited by the precise language of the
pleadings. The insurer has the duty to look behind the
third party’s allegations to analyze whether coverage is
possible. In a case of doubt as to whether or not the
complaint against the insured alleges a liability of the
insurer under the policy, the doubt must be resolved in the
insured’s favor. [Detroit Edison Co v Michigan Mut Ins Co,
102 Mich App 136, 141-142; 301 NW2d 832 (1980) (empha-
sis in original; citations omitted).]

See also Protective Nat’l Ins Co of Omaha v Woodhaven,
438 Mich 154, 159; 476 NW2d 374 (1991).

Here, the underlying complaints allege that Gillespie
had the permission of Irvine to operate the vehicle. This
is a theory of liability that the Secura policy arguably
covers. In Polkow v Citizens Ins Co of America, 438
Mich 174, 180; 476 NW2d 382 (1991), a case concerning
an insurance company’s duty to defend in a pollution
suit, our Supreme Court stated:

Fairness requires that there be a duty to defend at least
until there is sufficient factual development to determine
what caused the pollution so that a determination can be
made regarding whether the discharge was sudden and
accidental. Until that time, the allegations must be seen as
“arguably” within the comprehensive liability policy, re-
sulting in a duty to defend.

In Guerdon Industries, Inc v Fidelity & Cas Co of New
York, 371 Mich 12, 18; 123 NW2d 143 (1963), our
Supreme Court stated, “[ilt is settled that the insurer’s
duty to defend the insured is measured by the allegation
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in plaintiff’s pleading. The duty to defend does not
depend upon [the] insurer’s liability to pay.”

In Zurich Ins Co v Rombough, 19 Mich App 606, 612;
173 NW2d 221 (1969), aff’d 384 Mich 228 (1970), a
party brought a negligence action against the defendant
as a result of a car accident. The plaintiff, the defen-
dant’s insurance company, argued that it did not have
any duty to defend the defendant in the underlying suit
because the defendant was operating the vehicle while
hauling a trailer as a part of a business. The policy
carried an endorsement that provided that the policy
did not apply while the automobile or any attached
trailer was used to carry property in any business. Id. at
610. The Zurich Court found the insurance company
had a duty to represent the defendant, stating:

The complaint sets forth allegations which, if true,
would subject [the defendant] to liability covered by the
policy. It is only by the introduction of extrinsic evidence
showing that the driver was hauling a trailer with goods,
that coverage might be defeated. The plaintiff has a duty to
represent the defendant in the original action. [Id. at 612.]

In sum, our Legislature has provided a statutory
presumption that Gillespie was operating Irvine’s ve-
hicle with her consent. The underlying complaints each
set forth allegations that Gillespie was driving with the
express or implied consent of Irvine. If consent is
established in the underlying suits, Gillespie would be
insured under the Secura policy and Secura would be
subject to liability under its policy. Secura’s argument
that Gillespie was operating Irvine’s vehicle without
her consent does not defeat its duty to defend Gillespie
in this case.!

! The trial court ordered defendant to pay $17,868.09 plus interest, the
cost to defend Gillespie in the underlying suits. We affirm the trial court
on this issue.



2008] CITIZENS INS CO V SECURA INS 77

2. SECURA’S DUTY TO INDEMNIFY

While we conclude that the allegations of the under-
lying complaints and the statutory presumption found
at MCL 257.401(1) are sufficient to impose on Secura
the duty to defend Gillespie, this statutory presumption
and the allegations of the complaint can be rebutted,
and, if rebutted, Secura would not be obligated to
indemnify Gillespie for his negligent conduct. Citizens
claims that Secura will not be wrongly required to
indemnify Gillespie irrespective of the outcome of the
underlying cases. Citizens claims that should the juries
in the underlying cases determine that Gillespie was
operating Irvine’s vehicle without her consent, then
there would be no coverage under Secura’s policy with
Irvine, and Secura would not be forced to indemnify
Gillespie.

We agree with Citizens’ assessment of the coverage
afforded Irvine and Gillespie under the Secura policy of
insurance. Nonetheless, the language of the trial court’s
order granting summary disposition to Citizens does
not limit Secura’s duty to indemnify to a situation in
which Irvine consented to Gillespie’s use of her vehicle.
In the underlying lawsuits, Gillespie’s liability may be
premised on his negligent operation of the motor ve-
hicle, while Secura and Irvine’s liability for Gillespie’s
negligence only arises where it is determined that
Irvine consented to the use her vehicle. It may well turn
out that one or more of the juries in the underlying suits
find Gillespie negligent in the operation of the vehicle
and at the same time conclude that Irvine did not
consent to Gillespie’s use of her vehicle. In that case,
Secura would not be under a duty to indemnify
Gillespie. Accordingly, we limit Secura’s duty to indem-
nify Gillespie in the underlying suits to situations in
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which there is a factual or legal determination that
Irvine expressly or impliedly consented to Gillespie’s
use of her vehicle.

D. CITIZENS’ REQUEST FOR SANCTIONS

Citizens requests that this Court grant costs and
sanctions, including appellate costs and attorney fees,
claiming Secura’s appeal is vexatious. Damages may be
awarded or other disciplinary action may be taken when
an appeal or proceedings in an appeal are determined to
be vexatious. MCR 7.216(C). Such a determination may
be made at the Court’s own initiative “or on the motion
of any party filed under MCR 7.211(C)(8) ....” MCR
7.216(C)(1).

We conclude that Secura’s appeal is not vexatious.
Contrary to Citizens’ view, this case presents a unique
question that is not well settled under Michigan law. All
the caselaw presented by Citizens addresses the duty to
defend and indemnify a party that is unquestionably an
insured under the relevant policy of insurance. Here,
the critical question is whether Gillespie is an insured
under the Secura insurance policy issued to Irvine.
Citizens has not presented nor has this Court discov-
ered caselaw that squarely addresses this issue of
insurance law.

Moreover, “[a] party’s request for damages or other
disciplinary action under MCR 7.216(C) must be con-
tained in a motion filed under this rule. A request that
is contained in any other pleading, including a brief
filed under MCR 7.212, will not constitute a motion
under this rule.” MCR 7.211(C)(8). In this case, Citi-
zens’ request for sanctions was contained in its brief
filed under MCR 7.212 and, therefore, does not consti-
tute a motion as required by the applicable court rule.
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III. CONCLUSION

The trial court properly granted Citizens’ motion for
summary disposition on the issue of Secura’s duty to
defend Gillespie. The trial court prematurely granted
Citizens’ motion for summary disposition on the issue
of Secura’s duty to indemnify Gillespie. We decline to
impose sanctions.

Affirmed in part and reversed in part.
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DONIGAN v OAKLAND COUNTY ELECTION COMMISSION

Docket No. 284909. Submitted May 13, 2008, at Detroit. Decided May 15,

2008, at 9:15 a.m.

The Oakland County Election Commission approved language in a
petition seeking the recall of Marie Donigan, the State Represen-
tative from the 26th House District, that listed as the reason for
the recall Donigan’s favorable votes on HB 5194 and HB 5198 of
2007, which, respectively, increased the income tax and imposed a
new tax on certain services. Donigan then filed an action in the
Oakland Circuit Court challenging the decision of the commission.
The court, Shalina Kumar, J., granted Donigan’s motion for
summary disposition, holding that the language of the petition was
not sufficiently clear to satisfy the clarity requirement of MCL
168.952(1)(c) because it did not fully explain the nature and effect
of the House bills. The election commission appealed by delayed
application for leave to appeal granted.

The Court of Appeals held:

The petition’s language clearly states the reason for the recall.
The language is sufficiently clear. The truthfulness of the peti-
tion’s statements and whether the language of the petition suffi-
ciently explains the nature of any legislation referred to within it
are political questions to be considered by the voters, not by the
courts. The circuit court erred in failing to uphold the election
commission’s approval of the petition language.

Reversed.

1. PuBLIC OFFICERS — RECALL PETITIONS.

The statutory requirement that a petition for the recall of an
officeholder state clearly each reason for the recall does not
require a meticulous and detailed statement of the charges against
the officeholder and is satisfied where each reason for the recall
stated in the petition is of sufficient clarity to enable the office-
holder and the electors to identify the course of conduct that is the
basis for the recall; doubt should be resolved in favor of the person
formulating the petition where the clarity of the reasons stated in
the petition is a close question (MCL 168.952[1][c], [3]).
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2. PuBLIC OFFICERS — RECALL PETITIONS.

Truth itself is not a consideration in determining the clarity of recall
petition language; the truthfulness of a petition’s statements and
whether the language of a petition sufficiently explains the nature
of any legislation referred to within it are political questions to be
considered by the voters, not the courts (MCL 168.952[1][c], [3]).

Sachs Waldman, Professional Corporation (by Mary
Ellen Gurewitz), for the plaintiff.

Vandeveer Garzia (by John J. Lynch and Christian E.
Hildebrandt) for the defendant.

Before: FITZGERALD, PdJ., and CAVANAGH and DONOFRIO,
Jd.

PER CURIAM. Defendant, Oakland County Election
Commission, appeals by delayed application for leave to
appeal granted the circuit court order granting sum-
mary disposition in favor of plaintiff, Marie Donigan,
the State Representative from the 26th House District,
and declaring the language of a recall petition insuffi-
ciently clear pursuant to MCL 168.952(1)(c). We re-
verse.

Defendant received a petition seeking to recall plain-
tiff. The petition states the reasons for plaintiff’s recall
as: “Voted yes on 2007 House Bill 5194 to increase the
income tax to 4.35 percent, and voted yes on 2007
House Bill 5198 to impose new 6 percent taxes on
certain services.”

Under MCL 168.952(1)(c), a petition for the recall of
an officer shall “[s]tate clearly each reason for the
recall. Each reason for the recall shall be based upon the
officer’s conduct during his or her current term of
office.” The petition was submitted to defendant, MCL
168.952(2), and defendant met pursuant to MCL
168.952(3) to determine whether each reason for the
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recall stated in the petition is of sufficient clarity to
enable the officer whose recall is sought and the electors
to identify the course of conduct that is the basis for the
recall. Defendant, by a divided vote, approved the
petition language.

Plaintiff thereafter filed the present action challeng-
ing defendant’s decision. Plaintiff moved for summary
disposition, arguing that the petition language is not
sufficiently clear, and raising a constitutional challenge
to MCL 168.23(1) and MCL 168.952.' The circuit court
granted plaintiff’s motion, ruling that the language in
the petition is not sufficiently clear and does not satisfy
the clarity requirement of MCL 168.952(1)(c) because it
does not refer to the subject bills in their entirety or
inform the electors of the specific vote on the bills and
the specific outcome. The court opined that the petition
must include “enough language to give the electors
enough information about what was actually voted on
to give them the ability to make an informed decision
about the recall petition.”

Defendant argues that the circuit court erred by
concluding that the language of the petition is not
sufficiently clear under MCL 168.952(1)(c). This Court
reviews de novo both the circuit court’s decision on
plaintiff’s motion for summary disposition and its con-
struction of MCL 168.952(3). Goldstone v Bloomfield
Twp Pub Library, 479 Mich 554, 558; 737 NW2d 476

! Plaintiff argues that this matter should be remanded to the trial court
to resolve the constitutional issue. Although this Court may address
constitutional issues that the trial court did not resolve, Great Lakes Div
of Nat’l Steel Corp v Ecorse, 227 Mich App 379, 426; 576 NW2d 667
(1998), we decline to address the issue at this juncture. Plaintiff is free to
pursue the issue in the trial court. Further, the issue is pending before
this Court in two consolidated appeals, Bogeart v Wayne Co Election
Comm (Docket No. 284098), and Hett v Wayne Co Election Comm (Docket
No. 284101).
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(2007); South Haven v Van Buren Co Bd of Comm’rs,
478 Mich 518, 525; 734 NW2d 533 (2007).

The standard to be applied when reviewing the
clarity of a petition for recall is set forth in Dimas v
Macomb Co Election Comm, 248 Mich App 624, 627-
628; 639 NW2d 850 (2001):

The standard of review for clarity of recall petitions has
been described as both “lenient,” and “very lenient.”
“Thus, recall review by the courts should be very, very
limited.” A meticulous and detailed statement of the
charges against an officeholder is not required. It is suffi-
cient if an officeholder is apprised of the course of conduct
in office that is the basis of the recall drive, so that a
defense can be mounted regarding that conduct. “Where
the clarity of the reasons stated in the petition is a close
question, doubt should be resolved in favor of the indi-
vidual formulating the petition.” [Citations omitted.]

“All that is required is that the reason for recall be
stated with sufficient clarity ‘to enable the officer and
electors to identify the transaction and know the
charges made in connection therewith.”” Mastin v
Oakland Co Elections Comm, 128 Mich App 789, 795;
341 NW2d 797 (1983), quoting Woods v Saginaw Co
Clerk, 80 Mich App 596, 598-599; 264 NW2d 74 (1978).

The circuit court determined that the language of the
instant petition is not sufficiently clear because it does
not fully explain the nature and effect of the bills at
issue. This is not a basis for finding the language
unclear. The language clearly states the basis for the
recall: plaintiff’s votes on two House bills. In challeng-
ing the language as not sufficiently clear, plaintiff seems
to suggest that the way the petition language is framed
in this case either untruthfully represents the bills or at
least fails to provide a complete synopsis of the bills.
However, “truth itself is not a consideration in deter-
mining the clarity of recall petition language.” Mastin,
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supra at 798. The circuit court does not have authority
to review petition statements for truthfulness. Meyers v
Patchkowski, 216 Mich App 513, 518; 549 NW2d 602
(1996). “Such a determination is a political question for
the voters, not the courts.” Id. See also Const 1963, art
2, § 8 (the sufficiency of any statement of reasons or
grounds procedurally required shall be a political rather
than a judicial question). This same principle applies
with regard to whether the language of the petition
sufficiently explains the nature of any legislation re-
ferred to within it. Whether HB 5194 simply increased
the income tax rate, whether HB 5198 imposed a new
tax on services, or whether those bills imposed some
additional or different measures, are political questions
to be considered by the voters, not by the court.

In In re Wayne Co Election Comm, 150 Mich App 427,
438; 388 NW2d 707 (1986), this Court explained:

[D]oubt as to clarity should be resolved in favor of the
proponents of the recall. Moreover, if any one of several
allegations contained in the petition is deemed to be
sufficiently clear, the petition must be upheld. The forego-
ing rules demonstrate that the standard of review for
clarity of statement is very lenient. [Citations omitted.]

In Schmidt v Genesee Co Clerk, 127 Mich App 694,
699; 339 NW2d 526 (1983), the Court offered this
reflection by a commentator who approved of the judi-
cial restraint demonstrated by the majority when re-
viewing the clarity of recall-petition language in Molitor
v Miller, 102 Mich App 344; 301 NW2d 532 (1980):

“Overall, the decision [to exercise judicial restraint] is
correct from the standpoint that quite often laymen are
required to draft recall petitions. To require technical
detail in the statement of charges would be too burdensome
and could defeat the purpose of the recall statute. The
Michigan constitution reserves the power of recall to the
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people. Courts should not, and generally do not, interfere
with this basic right. To require meticulous and technically
detailed statements of the charges in recall petitions would
in effect thrust the courts into reviewing every recall
petition, thereby usurping the power of the people.”
[Schmidt, supra at 699, quoting Berry, Local Government
Law, 28 Wayne L R 979, 984 (1982).]

Keeping in mind the limitation on our review of the
petition language, we conclude that the language of the
recall petition submitted to defendant for approval is
sufficiently clear. The petition specifically identifies
plaintiff’s favorable votes regarding two House bills as
the reasons recall was sought. The language specifically
identifies the House bills and indicates that one of the
bills increases taxes and one imposes new taxes.
Whether the representations of those bills are truthful
or complete is irrelevant for purposes of determining
the clarity of the language. The petition language is
concise and clear, and meets the requirements of MCL
168.952(1)(3). The circuit court erred by failing to
uphold defendant’s approval of the petition language.

Reversed.
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Docket No. 275438. Submitted February 6, 2008, at Detroit. Decided May

20, 2008, at 9:00 a.m. Leave to appeal sought.

Jeffrey J. Jones was charged in the Wayne Circuit Court with various
controlled-substances and firearm offenses following the search
with a warrant of two residences he owned. The warrant was based
on information obtained from an informant and on the reaction of
a police narcotics-detection canine that, when brought to the front
door of one of the residences, gave a positive indication that drugs
were inside the residence. The court, David J. Allen, J., granted the
defendant’s motion to suppress the evidence and dismissed the
charges, ruling that the canine sniff was obtained in violation of
the rights guaranteed by the Fourth Amendment of the United
States Constitution because the canine sniff itself is a search that
must be supported by probable cause and a warrant. The prosecu-
tion appealed.

The Court of Appeals held:

1. A search within the meaning of the Fourth Amendment
occurs when an expectation of privacy that society is prepared to
consider reasonable is infringed.

2. A canine sniff is not a search within the meaning of the
Fourth Amendment as long as the sniffing canine is legally present
at the vantage point when its sense is aroused, even if it is at the
front door of a defendant’s home. A canine sniff reveals only the
presence of contraband, in which there is no legitimate expectation
of privacy.

3. The canine was lawfully present at the front door of the
defendant’s residence when it detected the presence of contra-
band. There is no reasonable expectation of privacy at the en-
trance to property that is open to the public, including the front
porch.

4. The defendant had legitimate privacy interests or expecta-
tions with respect to the legal activities taking place in the home
and the legal contents therein. However, the canine sniff did not
invade these legitimate privacy interests or the defendant’s legiti-
mate expectation of privacy because of the uniqueness of the
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canine sniff that focused only on contraband, for which there was
no legitimate privacy interest. The canine sniff was constitution-
ally sound, not because the defendant had no legitimate privacy
interest in the contraband, but because no legitimate privacy
interests or expectations were intruded upon by the canine sniff.

Reversed and remanded.

BoORRELLO, J., dissenting, stated that the majority disregards the
heightened Fourth Amendment protection that the United States
Supreme Court has historically recognized exists in a person’s
home and improperly focuses on the illegality of the contraband
obtained as a result of a search, running afoul of the principle that
the Fourth Amendment’s protection of the home has never been
tied to a measurement of the quality or quantity of information
obtained. The Fourth Amendment remains decidedly about
“place,” and when the place at issue is a home, a firm line remains
at its entrance blocking the noses of canines from sniffing govern-
ment’s way into the intimate details of an individual’s life. The
canine sniff of the defendant’s home constituted an unreasonable
search in violation of the Fourth Amendment. The order of the
trial court should be affirmed.

SEARCHES AND SEIZURES — SNIFF BY NARCOTICS-DETECTION CANINE.

A canine sniff by a trained narcotics-detection canine is not a search
within the meaning of the Fourth Amendment as long as the
sniffing canine is legally present at the vantage point when its
sense is aroused, even if it is the front door of a residence that is
open to the public; a canine sniff does not reveal the presence of
lawful activity or items, but only reveals the presence of contra-
band, in which there is no legitimate privacy interest (US Const,
Am IV; Const 1963, art 1, § 11).

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, Kym Worthy, Prosecuting Attorney,
and Timothy A. Baughman, Chief of Research, Train-
ing, and Appeals, for the people.

Muawad & Muawad, PC. (by Elias Muawad), for the
defendant.

Before: FITZGERALD, PdJ., and MURPHY and BORRELLO,
Jd.
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FITZGERALD, PdJ. The prosecution appeals as of right
from an order granting defendant’s motion to suppress
evidence and dismissing the charges against him. We
reverse and remand.

I

The police received information from an informant
regarding defendant’s alleged possession and sale of mari-
juana. The informant indicated that defendant had been
arrested several times in the past for possessing illegal
narcotics, that defendant kept a small amount of mari-
juana for personal use at his 24975 South Sylbert resi-
dence in Redford Township, and that defendant kept
larger amounts of illegal narcotics at his 15888 Southfield
Road residence in Detroit. A Law Enforcement Informa-
tion Network (LEIN) check revealed that defendant had a
misdemeanor conviction for possession of marijuana and
two felony convictions for delivery/manufacture of a con-
trolled substance. Prompted by this information, the
police arranged to have a trained narcotics-detection dog
brought to the defendant’s Southfield residence so that a
canine sniff could be conducted. The dog gave a positive
indication for narcotics at the front door of the residence.
On the basis of the dog’s reaction, as well as their prior
information, the police obtained a search warrant to
search both premises.

Defendant was charged in lower-court Docket Num-
ber 011698 as a fourth-offense habitual offender, MCL
769.12, with possession of a firearm by a felon (felon-
in-possession), MCL 750.224f, and possession of a fire-
arm during the commission of a felony (felony-firearm),
MCL 750.227b, as the result of a search of the South
Sylbert premises. Defendant was charged in lower-
court Docket Number 012320 as a fourth-offense ha-
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bitual offender, MCL 769.12, with the manufacture of 5
to 45 kilograms of marijuana, MCL 333.7401(2)(d)(ii),
felon-in possession, MCL 750.224f, possession with in-
tent to deliver less than 5 kilograms of marijuana, MCL
333.7401(2)(d)(ziz), and felony-firearm, MCL 750.227b,
as a result of a search of the Southfield Road premises.

Defendant moved to suppress all the items of evi-
dence that had been seized during the two searches.
Defendant argued that the canine sniff outside his front
door, which alerted the officers to the presence of a
controlled substance inside his house, was an illegal
search. In support of his argument, defendant relied on
State v Rabb, 920 So 2d 1175 (Fla App, 2006) (a canine
sniff from outside a home to detect narcotics inside the
home uses extra-sensory procedure that violates the
firm line at the door of the home protected from
intrusion by the Fourth Amendment).! The prosecution
relied on Illinois v Caballes, 543 US 405, 408-409; 125 S
Ct 834; 160 L Ed 2d 842 (2005), in arguing that the
canine sniff was not a search at all because the police
were lawfully present at the front door of defendant’s
residence and defendant possessed no reasonable expec-
tation that his drugs would go undetected. Following a
hearing on the motion, the trial court granted defen-
dant’s motion to suppress. In support of its decision, the
trial court relied on Kyllo v United States, 533 US 27,
29; 121 S Ct 2038; 150 L Ed 2d 94 (2001). In Kyllo, the
Court held that the use of a thermal-imaging device to
detect relative amounts of heat within a private home

! The prosecution noted that Rabb is a Florida state court decision not
binding on Michigan courts. Rabb has not been cited in any subsequent
decisions for the holding that a canine sniff at a residence’s front door
constitutes an illegal search. Rabb relied on United States v Thomas, 757
F2d 1359 (CA 2, 1985), a decision that has been criticized by other federal
circuit courts and appears never to have been followed by any federal
courts outside the second circuit.
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was a Fourth Amendment search and must be sup-
ported by probable cause and a warrant. The Kyllo
Court held that where the government uses “a device
that is not in general public use, to explore details of the
home that would previously have been unknowable
without physical intrusion, the surveillance is a ‘search’
and is presumptively unreasonable without a warrant.”
Id. at 40. In the present case, the trial court found that
a canine sniff is akin to the use of a thermal-imaging
device. The trial court concluded that the canine sniff is
a search that must be supported by probable cause and
a warrant.

II

The sole issue on appeal is whether the trial court
properly suppressed the evidence against defendant on
the ground that the canine sniff, which provided the
probable cause for the issuance of the search warrant,
was obtained in violation of the rights guaranteed by
the Fourth Amendment of the United States Constitu-
tion.2 Resolution of this issue requires a determination
whether the canine sniff of the front door of defendant’s
residence is a search under the Fourth Amendment. We
review a trial court’s factual findings at a suppression
hearing for clear error, but review de novo the ultimate
ruling on a motion to suppress. People v Davis, 250
Mich App 357, 362; 649 NW2d 94 (2002).

Both the United States Constitution and the Michi-
gan Constitution guarantee the right against unreason-
able searches and seizures. US Const, Am IV; Const

2 There is no dispute that a positive reaction by a properly trained
narcotics dog can establish probable cause to believe that contraband is
present. See, e.g., United States v Berry, 90 F3d 148, 153 (CA 6, 1996).
The prosecution concedes in this case that probable cause is lacking
absent the result of the canine sniff.
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1963, art 1, § 11; see Illinois v McArthur, 531 US 326; 121
S Ct 946; 148 L Ed 2d 838 (2001). The Michigan Consti-
tution in this regard is generally construed to provide the
same protection as the Fourth Amendment of the United
States Constitution. People v Levine, 461 Mich 172, 178;
600 NW2d 622 (1999). A search within the meaning of the
Fourth Amendment “occurs when an expectation of pri-
vacy that society is prepared to consider reasonable is
infringed.” United States v Jacobsen, 466 US 109, 113;
104 S Ct 1652; 80 L Ed 2d 85 (1984).

The United States Supreme Court has held that a
“canine sniff” does not unreasonably intrude upon a
person’s reasonable expectation of privacy. See United
States v Place, 462 US 696, 706-707; 103 S Ct 2637; 77
L Ed 2d 110 (1983). In Place, the Court held that a
canine sniff of a traveler’s luggage in an airport was not
a search within the meaning of the Fourth Amendment
because the information obtained through this investi-
gative technique revealed only the presence or absence
of narcotics. As the Court explained:

[T]he canine sniff is sui generis. We are aware of no
other investigative procedure that is so limited both in the
manner in which the information is obtained and in the
content of the information revealed by the procedure. [Id.
at 707.]

The Supreme Court reaffirmed the Place Court’s
holding in Jacobsen, supra. In Jacobsen, supra at 123,
the Court held that a chemical field test of a white
substance found inside a package was not a Fourth
Amendment search because the test “merely discloses
whether or not a particular substance is cocaine . ...”
Because there is no legitimate interest in possessing
cocaine, the field test did not compromise any legiti-
mate privacy interest. Id. The Court further explained
that “the reason [the Place canine sniff] did not intrude
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upon any legitimate privacy interest was that the govern-
mental conduct could reveal nothing about noncontra-
band items.” Id. at 124 n 24 (emphasis in original).

The Supreme Court later held in Caballes, supra at
407-408, that a canine sniff of a vehicle during a traffic
stop, conducted absent reasonable suspicion of illegal
drug activity, did not violate the Fourth Amendment
because it did not implicate any legitimate privacy
interest. The Court explained that, because there is no
legitimate interest in possessing contraband, the use of
a well-trained narcotics dog that “only reveals the
possession of contraband ‘compromises no legitimate
privacy interest’” and does not violate the Fourth
Amendment. Id. at 408 (quoting Jacobsen, supra at
123). The Court also noted:

This conclusion is entirely consistent with our recent
decision that the use of a thermal-imaging device to detect
the growth of marijuana in a home constituted an unlawful
search. Kyllo v. United States, 533 U.S. 27 [121 S Ct 2038;
150 L Ed 2d 94] (2001). Critical to that decision was the
fact that the device was capable of detecting lawful
activity—in that case, intimate details in a home, such as
“at what hour each night the lady of the house takes her
daily sauna and bath.” Id., at 38. The legitimate expecta-
tion that information about perfectly lawful activity will
remain private is categorically distinguishable from re-
spondent’s hopes or expectations concerning the nondetec-
tion of contraband in the trunk of his car. [Caballes, supra
at 409-410.]

The majority of the federal circuit courts have viewed
the Place Court’s holding as a general categorization of
canine sniffs as nonsearches. See, e.g., United States v
Reed, 141 F3d 644, 648 (CA 6, 1998) (holding that a
canine sniff of the inside of an apartment was not a
search when the canine team was lawfully present in
the building); see also United States v Roby, 122 F3d
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1120 (CA 8, 1997); United States v Brock, 417 F3d 692
(CA 7, 2005); United States v Vasquez, 909 F2d 235 (CA
7, 1990).2 Similarly, the vast majority of state courts
considering canine sniffs have recognized that a canine
sniff is not a Fourth Amendment search.* Binding and
persuasive authority convinces us that a canine sniff is
not a search within the meaning of the Fourth Amend-
ment as long as the sniffing canine is legally present at
its vantage point when its sense is aroused. Reed, supra

3 But see United States v Thomas, n 1 supra. Thomas held that a canine
sniff of an apartment is a search, distinguishing Place on the basis of the
heightened expectation of privacy in homes. But Supreme Court prece-
dent makes clear that the status of a canine sniff does not depend on the
object sniffed. For this reason, a number of other courts have criticized
Thomas as inconsistent with Place and its progeny. See Reed, supra at
650 (explaining that Thomas’s holding “ignores the Supreme Court’s
determination in Place that a person has no legitimate privacy interest in
the possession of contraband, thus rendering the location of the contra-
band irrelevant to the Court’s holding that a canine sniff does not
constitute a search”).

4 See, e.g., State v Box, 205 Ariz 492, 496-497; 73 P3d 623 (Ariz App
2003); Sims v State, 356 Ark 507; 157 SW3d 530 (2004); People v Ortega,
34 P3d 986, 991 (Colo, 2001); Bain v State, 839 So 2d 739 (Fla App, 2003);
Cole v State, 254 Ga App 424; 562 SE2d 720 (2002); State v Parkinson,
135 Idaho 357; 17 P3d 301 (Idaho App, 2000); People v Cox, 318 Ill App
3d 161; 739 NE2d 1066 (2000); Bradshaw v State, 759 NE2d 271 (Ind
App, 2001); State v Bergmann, 633 NW2d 328 (Iowa, 2001); State v
Barker, 252 Kan 949; 850 P2d 885 (1993); State v Kalie, 699 So 2d 879
(La, 1997); State v Washington, 687 So 2d 575 (La App, 1997); Fitzgerald
v State, 384 Md 484; 864 A2d 1006 (2004); Commonwealth v Feyenord, 62
Mass App 200; 815 NE2d 628 (2004); Millsap v State, 767 So 2d 286 (Miss
App, 2000); State v LaFlamme, 869 SW2d 183 (Mo App, 1993); Gama v
State, 112 Nev 833; 920 P2d 1010 (1996); State v VanCleave, 131 NM 82;
33 P3d 633 (2001); People v Offen, 78 NY2d 1089; 578 NYS2d 121; 585
NE2d 370 (1991); State v Fisher, 141 NC App 448; 539 SE2d 677 (2000);
State v Kesler, 396 NW2d 729 (ND, 1986); State v Rusnak, 120 Ohio App
3d 24; 696 NE2d 633 (1997); Scott v State, 927 P2d 1066 (Okla Crim App,
1996); State v Smith, 327 Or 366; 963 P2d 642 (1998); Commonwealth v
Johnston, 515 Pa 454; 530 A2d 74 (1987); State v England, 19 SW3d 762
(Tenn, 2000); Rodriguez v State, 106 SW3d 224 (Tex App, 2003); State v
Miller, 256 Wis 2d 80; 647 NW2d 348 (Wis App, 2002); Morgan v State, 95
P3d 802 (Wy, 2004).
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at 649; see also Place, supra at 709 (noting that the
sniffed luggage was located in a public place), and
United States v Diaz, 25 F3d 392, 397 (CA 6, 1994).

The trial court rejected the holding in Place on the
ground that an individual has a greater privacy interest
with regard to his or her residence than one has in a
public space. However, the holding in Place did not turn
on the location of a canine sniff. Central to the holding
in Place and its progeny is the fact that a canine sniff
detects only contraband, in which there is no legitimate
expectation of privacy. The heightened expectation of
privacy that a person has in his residence is irrelevant
under Place’s rationale. Whether or not a heightened
expectation of privacy exists, the fact remains that a
canine sniff reveals only evidence of contraband. Place,
supra at 707; Jacobsen, supra at 122-124. The only
relevant locational determination is whether the canine
was lawfully at the location where the object was
sniffed. The location or circumstance of the sniff is
relevant only to determine whether the presence of the
canine and the officer at the location was constitutional.
See also Diaz, supra at 396.

II1

Here, the canine was lawfully present at the front
door of defendant’s residence when it detected the
presence of contraband. There is no reasonable expec-
tation of privacy at the entrance to property that is open
to the public, including the front porch. See People v
Custer (On Remand), 248 Mich App 552, 556, 561; 640
NW2d 576 (2001) (under Michigan law, the police can
lawfully stand on a person’s front porch and look
through the windows into the person’s home, as long as
there is no evidence that the person expected the porch
to remain private, such as by erecting a fence or gate).



2008] PEOPLE V JONES 95
OPINION OF THE COURT

The record contains no evidence that the canine team
crossed any obstructions, such as a gate or fence, in
order to reach the front door, or that the property
contained any signs forbidding people from entering the
property. Any contraband sniffed by the canine while on
defendant’s front porch—an area open to public access
—fell within the “canine sniff” rule. Consequently,
there was no search in violation of the Fourth Amend-
ment.

v

We find it necessary to address some of the issues and
points raised in our colleague’s dissenting opinion.
First, we wholeheartedly agree with the dissent that the
United States Supreme Court has historically recog-
nized the significant privacy interest that an individual
has in his or her home and has guardedly protected that
interest against governmental invasions and intrusions,
i.e., searches, that offend the Fourth Amendment. See
Payton v New York, 445 US 573, 590; 100 S Ct 1371; 63
L Ed 2d 639 (1980) (“[Tlhe Fourth Amendment has
drawn a firm line at the entrance to the house. Absent
exigent circumstances, that threshold may not reason-
ably be crossed without a warrant.”). However, the
dissent fails to grasp that a canine sniff is simply not a
search or an intrusion on an expectation of privacy that
implicates the Fourth Amendment under Caballes,
Place, and their progeny, where the police and the
canine are lawfully present at the location at issue, even
if it is at the front door of a defendant’s home.

Contrary to the assertions made by the dissent, Place
and Caballes contain no language suggesting that the
analysis would differ under the circumstances pre-
sented here in which the canine sniff occurred outside
the home from a lawful vantage point. The high court’s
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fleeting reference to a “public place” in Place simply
indicated, at most, that the luggage containing contra-
band was in an area in which the police and the canine
were lawfully present. Place, supra at 707. The Place
Court recognized that a person “possesses a privacy
interest in the contents of personal luggage that is
protected by the Fourth Amendment.” Id. However, the
canine sniff was unique and disclosed “only the pres-
ence or absence of narcotics, a contraband item.” Id.
Therefore, there was no search within the meaning of
the Fourth Amendment. Id. Here, defendant likewise
possessed a general privacy expectation with respect to
his home that was absolutely protected by the Fourth
Amendment, but the canine sniff from outside the home
and from a lawful vantage point could only disclose the
presence of narcotics and not lawful activity and thus
did not constitute a search of the home under the
Fourth Amendment because no legitimate privacy in-
terest was implicated. Any intrusion on defendant’s
expectation of privacy was insufficient to find a Fourth
Amendment infringement, given that the canine sniff
could only intrude to the extent that illegal drugs or
activities, for which there is no legitimate privacy
interest, were detectable. A person has a legitimate
expectation of privacy regarding his or her home, but
there is no legitimate privacy interest in contraband
that may be inside the home; however, this does not
mean that the state has free reign to invade the
person’s general expectation of privacy without a war-
rant in order to obtain contraband on the basis that
there is no legitimate privacy interest in the contra-
band. This is because, typically, such an invasion or
search would compromise both illegitimate and legiti-
mate interests or expectations and that is the danger
against which the Fourth Amendment protects.
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The dissent’s discussion of Caballes and contention
that it supports the proposition that a canine sniff at a
home would be treated differently is even more mis-
placed than its attempt to distinguish Place. The dis-
sent states, “Similarly, in Caballes, which relied on the
reasoning of Place, the Court recognized that the expec-
tation of privacy that an individual has regarding
‘intimate details in a home’ is ‘categorically distinguish-
able from [a person’s] hopes or expectations concerning
the nondetection of contraband in the trunk of his
car.’ ” Post at 105, quoting Caballes, supra at 409-410.
The two quoted excerpts taken from Caballes in this
passage are cited out of context, coming from two
different sentences and then grafted together. As indi-
cated earlier in this opinion, the Caballes Court actually
stated:

Accordingly, the use of a well-trained narcotics-
detection dog—one that “does not expose noncontraband
items that otherwise would remain hidden from public
view,”—during a lawful traffic stop, generally does not
implicate legitimate privacy interests. In this case, the dog
sniff was performed on the exterior of respondent’s car
while he was lawfully seized for a traffic violation. Any
intrusion on respondent’s privacy expectations does not
rise to the level of a constitutionally cognizable infringe-
ment.

This conclusion is entirely consistent with our recent
decision [in Kyllo] that the use of a thermal-imaging device
to detect the growth of marijuana in a home constituted an
unlawful search. Critical to that decision was the fact that
the device was capable of detecting lawful activity—in that
case, intimate details in a home, such as “at what hour each
night the lady of the house takes her daily sauna and bath.”
The legitimate expectation that information about per-
fectly lawful activity will remain private is categorically
distinguishable from respondent’s hopes or expectations
concerning the nondetection of contraband in the trunk of
his car. A dog sniff conducted during a concededly lawful
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traffic stop that reveals no information other than the
location of a substance that no individual has any right to
possess does not violate the Fourth Amendment. [Id.
(citations omitted).]

Thus, the Court did not state or suggest that police
activity at a home is categorically distinguishable from
police activity involving the trunk of a car for purposes
of analyzing the constitutionality of a canine sniff.
Rather, the categorical distinction of which the Court
spoke related to the difference between police activity
that reveals lawful as well as unlawful conduct, thereby
invading a zone of privacy and implicating Fourth
Amendment protections, and a canine sniff that reveals
only the presence of contraband (unlawful conduct) and
does not intrude on legitimate privacy interests. Indeed,
the Court distinguished Kyllo not because a home was
involved there, but because lawful as well as unlawful
activity could be detected in Kyllo. If the dissent were
correct in its analysis, the Court in Caballes could have
simply disregarded or distinguished Kyllo on the basis
that the Kyllo search was of a home.

The dissent states, “If, as the majority suggests, a
person never has an expectation of privacy in contra-
band, irrespective of the location of the contraband,
then it would follow that a search of contraband would
never be unreasonable and such evidence would there-
fore never be suppressed.” Post at 113. The dissent
misconstrues our holding. As reflected in the preceding
few paragraphs, the principle that a person does not
have a legitimate privacy interest in contraband does
not equate to a conclusion that the seizure of the
contraband does not violate the Fourth Amendment
protection against an unreasonable search. Defendant
certainly had legitimate privacy expectations or inter-
ests with respect to his home because we can safely
assume that legal activities were also taking place in the
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home and that some of the home’s contents were legal
to possess. But the canine sniff did not invade these
legitimate privacy interests or defendant’s legitimate
expectation of privacy because of the uniqueness of the
canine sniff that focused only on contraband, for which
there was no legitimate privacy interest. Had the police
entered the front door of defendant’s home without a
warrant and located the narcotics, absent exigent cir-
cumstances, the entry would have been an unlawful
intrusion on defendant’s legitimate expectation of pri-
vacy, violating the Fourth Amendment, because, despite
the presence of the illegal narcotics, the police could
also observe and handle contents of the home that were
lawfully possessed. Under such circumstances, it would
be incorrect to conclude that the search was legal
merely because defendant had no expectation of privacy
in the contraband, nor does our opinion suggest that
such a search would be lawful. The canine sniff here
was constitutionally sound, not because defendant had
no legitimate privacy interest in the contraband, which
will always be the case in Fourth Amendment disputes
over seized incriminating evidence, but because no
legitimate privacy interests or expectations were in-
truded upon by the canine sniff. As indicated in Place, it
is the uniqueness and attributes of a canine sniff that
dictate a finding that the Fourth Amendment was not
violated in the case at bar.

Reversed and remanded to the trial court for further
proceedings. Jurisdiction is not retained.

MURPHY, J., concurred.

BORRELLO, J. (dissenting). In this case, the majority
has held that a person has no legitimate privacy interest
in the possession of contraband and, therefore, a canine
sniff of the porch of the home in which the contraband



100 279 MiCcH APP 86 [May
DISSENTING OPINION BY BORRELLO, .

is located does not constitute a search. In my view, the
majority opinion erodes the protections afforded by the
Fourth Amendment to protect the privacy and sanctity
of individuals’ homes and runs afoul of the principle
articulated by the United States Supreme Court that
“[t]he Fourth Amendment’s protection of the home has
never been tied to measurement of the quality or
quantity of information obtained.” Kyllo v United
States, 533 US 27, 37; 121 S Ct 2038; 150 L. Ed 2d 94
(2001). Because the majority opinion disregards the
heightened Fourth Amendment protection that the
Supreme Court has historically recognized exists in a
person’s home, instead focusing on the illegality of the
contraband obtained as a result of the search, I respect-
fully dissent. I would hold that the canine sniff in this
case constituted an unreasonable search of defendant’s
home in violation of the Fourth Amendment of the
United States Constitution, US Const, Am IV, and the
prohibition against unreasonable searches and seizures
in the Michigan Constitution, Const 1963, art 1, § 11,
and that any evidence obtained as a result of this illegal
search must be suppressed as fruit of the poisonous
tree. Wong Sun v United States, 371 US 471, 484-488;
83 S Ct 407; 9 L Ed 2d 441 (1963). Accordingly, I would
affirm the trial court’s order dismissing the charges
against defendant for the reasons set forth in this
dissent.

I. EXPECTATION OF PRIVACY IN THE HOME

The majority concludes that the canine sniff of de-
fendant’s porch did not constitute a Fourth Amend-
ment search because defendant has no legitimate inter-
est in possessing contraband. According to the majority,
“[t]he heightened expectation of privacy that a person
has in his residence is irrelevant....” Ante at 94. 1
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disagree with the majority’s analysis in this regard. In
my view, the majority’s conclusion that the canine sniff
of defendant’s porch did not constitute a Fourth
Amendment search disregards the significant privacy
interest that the Supreme Court has historically recog-
nized that an individual has in his or her home. At the
very core of the Fourth Amendment is the right of an
individual to retreat into his or her own home and be
free from governmental intrusion. Silverman v United
States, 365 US 505, 511; 81 S Ct 679; 5 L Ed 2d 734
(1961). Thus, “the Fourth Amendment has drawn a
firm line at the entrance to the house. Absent exigent
circumstances, that threshold may not reasonably be
crossed without a warrant.” Payton v New York, 445 US
573, 590; 100 S Ct 1371; 63 L. Ed 2d 639 (1980). See also
United States v United States Dist Court for the Eastern
Dist of Michigan, 407 US 297, 313; 92 S Ct 2125; 32 L,
Ed 2d 752 (1972) (“[Plhysical entry of the home is the
chief evil against which the wording of the Fourth
Amendment is directed . . ..”).

I cannot agree with the majority’s failure to recog-
nize the significance of the fact that the canine sniff at
issue in this case was effectuated at defendant’s home.
The majority opinion ignores “the shroud of protection
wrapped around a house by the Fourth Amendment[.]”
State v Rabb, 920 So 2d 1175, 1182 (Fla App, 2006). In
my view, this case turns on the fact that the search was
undertaken not in a public setting where defendant
would have had a diminished expectation of privacy, but
at defendant’s home, where defendant reasonably had
the highest expectation of privacy. A person’s home is
not some abstract place or location for which it is
unclear whether the person has a reasonable expecta-
tion of privacy. Indeed, “in the case of the search of the
interior of homes. .. there is a ready criterion, with
roots deep in the common law, of the minimal expecta-
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tion of privacy that exists, and that is acknowledged to
be reasonable.” Kyllo, supra at 34 (emphasis in origi-
nal).

The Supreme Court cases cited above plainly reveal
the fact that the Fourth Amendment affords individuals
a heightened expectation of privacy in their homes.
While it is true that, in general, the Fourth Amendment
protects people, not places,! it is clear that when the
place involved is an individual’s home and the person
has not knowingly exposed the contents of the home to
the public, Katz v United States, 389 US 347, 351; 88 S
Ct 507; 19 L Ed 2d 576 (1967), the Fourth Amendment
does provide heightened protection for that particular
place. Justice Harlan’s concurrence in Katz underscores
the fact that, contrary to the view of the majority in this
case, the place or location of a search is significant,
particularly if that place or location is an individual’s
home:

As the Court’s opinion states, “the Fourth Amendment
protects people, not places.” The question, however, is what
protection it affords to those people. Generally, as here, the
answer to that question requires reference to a “place.” My
understanding of the rule that has emerged from prior
decisions is that there is a twofold requirement, first that a
person have exhibited an actual (subjective) expectation of
privacy and, second, that the expectation be one that
society is prepared to recognize as “reasonable.” Thus a
man’s home is, for most purposes, a place where he expects
privacy . ... [Id. at 361 (Harlan, J., concurring).]

! T would observe, however, that the United States Supreme Court has,
in numerous Fourth Amendment cases, characterized places as “consti-
tutionally protected areas.” See, e.g., Kyllo, supra at 31, 34; Berger v New
York, 388 US 41, 57, 59; 87 S Ct 1873; 18 L. Ed 2d 1040 (1967); Hoffa v
United States, 385 US 293, 301; 87 S Ct 408; 17 L. Ed 2d 374 (1966); Lopez
v United States, 373 US 427, 438-439; 83 S Ct 1381; 10 L. Ed 2d 462
(1963); Silverman, supra at 510, 512.
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By focusing on the illegality of the contraband obtained
by the search, the majority disregards the significant
privacy interest that defendant had in his home. Under
the majority’s view, the crux of the issue is not where the
search took place, but rather the legality of the item that
was being sought. The majority’s failure to engage in a
meaningful discussion regarding the privacy interests
that an individual has in his or her home is disturbing;
any discussion of what constitutes a search that does not
begin its analysis by taking into consideration the level of
the expectation of privacy in the place searched is, in my
view, fundamentally flawed. The majority essentially as-
serts that because the item sought was illegal contraband,
there is no Fourth Amendment protection and no suppres-
sion remedy for illegally obtained evidence. Under this
reasoning, the government could justify any search of an
individual’s home, no matter how unreasonable, as long
as the government is searching for contraband. I find such
a conclusion abhorrent to the principles and legal tradi-
tions set forth by and from the Fourth Amendment.

II. CANINE SNIFF

The importance of the fact that the canine sniff
occurred at defendant’s home, and not in a public place,
is highlighted by two decisions of the United States
Supreme Court that have addressed the constitutional-
ity of the government’s use of a canine sniff in public
places. In United States v Place, 462 US 696; 103 S Ct
2637; 77 L Ed 2d 110 (1983), the Supreme Court held
that a canine sniff of a passenger’s luggage at an airport
did not constitute a search within the meaning of the
Fourth Amendment. Although part of the rationale for
the Court’s conclusion that the canine sniff did not
constitute a search was the fact that the canine “sniff
disclose[d] only the presence or absence of narcotics, a
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contraband item,” id. at 707, the fact that the sniff
occurred in a public place was also an important part of
the Court’s rationale:

A “canine sniff” by a well-trained narcotics detection
dog, however, does not require opening the luggage. It does
not expose noncontraband items that otherwise would
remain hidden from public view, as does, for example, an
officer’s rummaging through the contents of the lug-
gage. . . . Moreover, the sniff discloses only the presence or
absence of narcotics, a contraband item. Thus, despite the
fact that the sniff tells the authorities something about the
contents of the luggage, the information obtained is lim-
ited. This limited disclosure also ensures that the owner of
the property is not subjected to the embarrassment and
inconvenience entailed in less discriminate and more in-
trusive investigative methods.

In these respects, the canine sniff is sui generis. We are
aware of no other investigative procedure that is so limited
both in the manner in which the information is obtained
and in the content of the information revealed by the
procedure. Therefore, we conclude that the particular
course of investigation that the agents intended to pursue
here—exposure of respondent’s luggage, which was located
in a public place, to a trained canine—did not constitute a
“search” within the meaning of the Fourth Amendment.
[Id. (emphasis added).]

The United States Supreme Court revisited the issue of
canine searches in public places in Illinois v Caballes, 543
US 405; 125 S Ct 834; 160 L Ed 2d 842 (2005). In Caballes,
the police stopped the defendant’s vehicle for speeding.
While one officer was writing the defendant a warning
ticket, another officer walked his dog around the car, and
the dog indicated that it detected drugs in the trunk. On
the basis of the dog’s response, the officers searched the
trunk, found marijuana, and arrested the defendant. In
holding that the arrest and search were lawful, the Court
stated:
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[TThe use of a well-trained narcotics-detection dog—one
that “does not expose noncontraband items that otherwise
would remain hidden from public view,” Place, 462 U.S., at
707—during a lawful traffic stop, generally does not impli-
cate legitimate privacy interests. In this case, the dog sniff
was performed on the exterior of respondent’s car while he
was lawfully seized for a traffic violation. Any intrusion on
respondent’s privacy expectations does not rise to the level
of a constitutionally cognizable infringement. [Caballes,
supra at 409.]

In Place, the fact that the canine sniff of the defen-
dant’s luggage occurred “in a public place” was part of
the Court’s rationale in concluding that the canine sniff
did not constitute a search within the meaning of the
Fourth Amendment. Place, supra at 707. Similarly, in
Caballes, which relied on the reasoning of Place, the
Court recognized that the expectation of privacy that an
individual has regarding “intimate details in a home” is
“categorically distinguishable from [a person’s] hopes
or expectations concerning the nondetection of contra-
band in the trunk of his car.” Caballes, supra at
409-410. In light of the Court’s explicit recognition in
Place that the defendant’s luggage was located “in a
public placel,]” Place, supra at 707, I cannot concur
with the majority’s contention that “[t]he heightened
expectation of privacy that a person has in his residence
is irrelevant under Place’s rationale.” Ante at 94. The
plain language of the Court’s opinion in Place reveals
that part of the rationale for the Court’s holding was
that the canine sniff of the luggage occurred in a public
place. In Place, the canine sniff occurred in the terminal
of an airport, and in Caballes, the canine sniff was
performed on an automobile that was stopped on an
interstate highway. If anything, the majority’s claim
that “the holding in Place did not turn on the location
of a canine sniff,” ante at 94, underscores the inappli-
cability of the holdings of Place and Caballes to the facts
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of this case because although those cases involved
canine sniffs, the canine sniffs occurred in public places,
not, like in this case, in an individual’s home.

III. STATE v RABB, 920 So 2d 1175 (Fla App, 2006)

I am persuaded by the reasoning and holding of the
Florida Court of Appeals in Rabb,? a case that is
factually on point with the instant case because it did
involve a canine sniff of an individual’s home.? The
issue in Rabb was identical to the issue in this case:
“whether a dog sniff at the exterior of a house is a
search under the Fourth Amendment.” Rabb, supra at
1182. The court in Rabb began its analysis with a
discussion about the “constitutional protections af-
forded a house throughout the long history of the
Fourth Amendment,” noting the existence of a “shroud
of protection wrapped around a house by the Fourth
Amendment[.]” Id. In ruling that the canine sniff
constituted an unreasonable search of the defendant’s
house, Rabb concluded that Kyllo, supra, controlled the
outcome of the case. In Kyllo, the police used a thermal

2 This was the Rabb court’s second opinion in the matter. Its first
opinion, State v Rabb, 881 So 2d 587 (Fla App, 2004), was vacated by the
United States Supreme Court and remanded for further consideration in
light of Caballes, supra. Florida v Rabb, 544 US 1028 (2005).

3 The majority conclusorily rejects Rabb with the statement: “Rabb has
not been cited in any subsequent decisions for the holding that a canine
sniff at a residence’s front door constitutes an illegal search.” Ante at 89
n 1. For reasons explained in the body of my dissent, I, like the trial court
in this case, am persuaded by the reasoning and holding of the Rabb
opinion. Furthermore, I would note that, while the United States
Supreme Court’s denial of certiorari does not express the Supreme
Court’s view of the merits of the lower court’s judgment, Hathorn v
Lovorn, 457 US 255, 262 n 11; 102 S Ct 2421; 72 L Ed 2d 824 (1982), the
United States Supreme Court did deny certiorari following the Rabb
court’s decision on remand. Florida v Rabb, _ US ;127 S Ct 665; 166
L Ed 2d 513 (2006).
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imager to scan the petitioner’s house. Kyllo, supra at 29.
The scan revealed the presence of heat in certain locations
in the house, from which the police concluded that the
petitioner was using halide lamps to grow marijuana. Id.
at 30. The United States Supreme Court stated that “[t]he
Fourth Amendment’s protection of the home has never
been tied to measurement of the quality or quantity of
information obtained” and ruled that the use of the
sense-enhancing thermal imager amounted to an unrea-
sonable search of the petitioner’s house. Id. at 37, 40.

In relying on Kyllo, the Rabb court noted the impor-
tance of the fact that the canine sniff was a search of the
defendant’s home:

This logic is no different than that expressed in Kyllo,
one of the recent pronouncements by the United States
Supreme Court on law enforcement searches of houses.
The use of the dog, like the use of a thermal imager, allowed
law enforcement to use sense-enhancing technology to
intrude into the constitutionally-protected area of Rabb’s
house, which is reasonably considered a search violative of
Rabb’s expectation of privacy in his retreat. Likewise, it is
of no importance that a dog sniff provides limited informa-
tion regarding only the presence or absence of contraband,
because as in Kyllo, the quality or quantity of information
obtained through the search is not the feared injury.
Rather, it is the fact that law enforcement endeavored to
obtain the information from inside the house at all, or in
this case, the fact that a dog’s sense of smell crossed the
“firm line” of Fourth Amendment protection at the door of
Rabb’s house. Because the smell of marijuana had its
source in Rabb’s house, it was an “intimate detail” of that
house, no less so than the ambient temperature inside
Kyllo’s house. Until the United States Supreme Court
indicates otherwise, therefore, we are bound to conclude
that the use of a dog sniff to detect contraband inside a
house does not pass constitutional muster. The dog sniff at
the house in this case constitutes an illegal search. [Rabb,
supra at 1184.]
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In concluding that the canine sniff of the defendant’s
house constituted an unreasonable search, the Rabb
court distinguished the United States Supreme Court’s
rulings in Place and Caballes on the basis that although
Place and Caballes involved canine sniffs, the canine
sniffs in those cases occurred in public places, whereas
in Rabb the canine sniff occurred at the defendant’s
house:

In the present case, there are significant place and
situation differences from Caballes. The challenged dog
sniff occurred at the exterior of Rabb’s house, the most
sacred of places under Fourth Amendment jurisprudence.
To repeat, the Fourth Amendment draws “a firm line at the
entrance to the house.” Payton, 445 U.S. at 589. Caballes,
on the other hand, does not involve a house, but rather a
vehicle lawfully stopped by law enforcement while travel-
ing along a public interstate highway. 125 S.Ct. at 836.
Throughout the history of the Fourth Amendment, ve-
hicles on public roads have not been granted the deference
afforded to houses for several reasons: the ready mobility of
vehicles, the fact that the interiors of vehicles are generally
in plain view of those passing by, and the reality of
“pervasive regulation” of vehicles by government, all of
which result in a decreased expectation of privacy. . .. The
case on which Caballes principally relies, United States v.
Place, 462 U.S. 696, 103 S.Ct. 2637, 77 L. Ed. 2d 110 (1983),
also does not involve a house. Rather, it involves luggage in
an airport, another public place. Place, 462 U.S. at 699, 103
S.Ct. 2637. Without doubt any protection of luggage in such
a public location has been eroded to nearly the point of
non-existence in a post-9/11 world. The individual’s expec-
tation of privacy could not be more minimal in today’s
airports with their luggage screenings, passenger scans,
and patdown searches.

Juxtaposed against the realities of travel by car and
plane, the house stands strong and alone, shrouded in a
cloak of Fourth Amendment protection. A house is not
movable or on display to the public (at least as far as its
interior). The interior of the house is not pervasively
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regulated by government. If the Fourth Amendment has
any meaning at all, a dog sniff at the exterior of a house
should not be permitted to uncloak this remaining bastion
of privacy, this most sacred of places under Fourth Amend-
ment jurisprudence. [Id. at 1189.]

Ultimately, the Rabb court, observing that the Su-
preme Court has not yet addressed “the intersection
between the staunchly-protected house, as discussed in
Kyllo, and law enforcement’s use of dog sniffs by
trained canines to detect contraband[,]” id. at 1183,
ruled that a canine sniff of a home constitutes an
unreasonable search because “the Fourth Amendment
remains decidedly about ‘place,” and when the place at
issue is a home, a firm line remains at its entrance
blocking the noses of dogs from sniffing government’s
way into the intimate details of an individual’s life.” Id.
at 1192.

Like the Rabb court, I would conclude that this case
is controlled by Kyllo because, similar to the facts of this
case, Kyllo involved the government’s use of sensory-
enhancing technology to effect a search of a home.* The

* Two other cases decided by the United States Supreme Court, in
which the government used beepers to monitor the defendants’ activities,
further underscore the fact that whether the use of sensory-enhancing
methods constitutes an unreasonable search is dependent on whether the
monitoring is of a public place or a private home. In United States v
Knotts, 460 US 276, 280-285; 103 S Ct 1081; 75 L Ed 2d 55 (1983), the
Supreme Court held that the monitoring without a warrant of a beeper
(located in a container of chloroform) in an automobile did not invade any
legitimate expectation of privacy and that there was neither a search nor
a seizure within the contemplation of the Fourth Amendment because
the governmental surveillance conducted through the beeper was noth-
ing more than following an automobile on public streets. Justice Reh-
nquist, writing for the majority, recognized that there is a “diminished
expectation of privacy in an automobile” and opined that “[a] person
traveling in an automobile on public thoroughfares has no reasonable
expectation of privacy in his movements from one place to another.”
Knotts, supra at 281. However, in United States v Karo, 468 US 705, 714;
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use of a thermal-imaging device in Kyllo and the use of
a canine sniff in this case are both forms of sensory-

104 S Ct 3296; 82 L Ed 2d 530 (1984), the Supreme Court held that the
monitoring without a warrant of a beeper (located in a can of ether) in a
home violated the Fourth Amendment. In Karo, Justice White, writing
for the majority, opined:

At the risk of belaboring the obvious, private residences are
places in which the individual normally expects privacy free of
governmental intrusion not authorized by a warrant, and that
expectation is plainly one that society is prepared to recognize as
justifiable. Our cases have not deviated from this basic Fourth
Amendment principle. Searches and seizures inside a home with-
out a warrant are presumptively unreasonable absent exigent
circumstances. . . .

The monitoring of an electronic device such as a beeper is, of
course, less intrusive than a full-scale search, but it does reveal a
critical fact about the interior of the premises that the Govern-
ment is extremely interested in knowing and that it could not have
otherwise obtained without a warrant. . . .

We cannot accept the Government’s contention that it should be
completely free from the constraints of the Fourth Amendment to
determine by means of an electronic device, without a warrant and
without probable cause or reasonable suspicion, whether a particular
article—or a person, for that matter—is in an individual’s home at a
particular time. Indiscriminate monitoring of property that has been
withdrawn from public view would present far too serious a threat to
privacy interests in the home to escape entirely some sort of Fourth
Amendment oversight. [Id. at 714-716.]

While Knotts and Karo are admittedly factually distinguishable from the
instant case because they involve the government monitoring individuals’
activities with beepers, in my view, the Supreme Court’s holdings in Knotts
and Karo underscore the fact that when sensory-enhancing methods are
used to effectuate a search or monitor the activities of an individual or
individuals, the location of the search or monitoring, and specifically
whether it occurs in the privacy of an individual’s home, is critical to the
determination whether there has been a Fourth Amendment violation.
Thus, just as with a canine sniff, a beeper used to monitor activities that
occur in a public place does not constitute a Fourth Amendment violation,
Knotts, supra; however, once the same technology is employed to monitor
what goes on inside a private dwelling, the Fourth Amendment precludes
their use without first obtaining a search warrant. Karo, supra.
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enhancing technology, and in both this case and Kyllo,
the government’s use of sensory-enhancing technology
was used to effect a search of an individual’s home. I
firmly agree with the Rabb court’s conclusion that “[a]t
the end of the analysis, the Fourth Amendment remains
decidedly about ‘place,” and when the place at issue is a
home, a firm line remains at its entrance blocking the
noses of dogs from sniffing government’s way into the
intimate details of an individual’s life.” Id.

IV. RESPONSE TO THE MAJORITY

The majority relies on United States v Jacobsen, 466
US 109; 104 S Ct 1652; 80 L Ed 2d 85 (1984), for the
proposition that a person has no legitimate privacy
interest in possessing contraband. This assertion un-
derscores the fundamental distinction between my view
of this issue and the majority’s view. In my view, the
proper inquiry is whether an individual had a reason-
able expectation of privacy in the place or location
searched, particularly if the place or location is an
individual’s home. In the majority’s view, the inquiry is
whether the individual had a reasonable expectation of
privacy in the item searched. Like the court in Rabb, 1
fear the erosion of the Fourth Amendment that will
result from any approach that focuses, not on the
expectation of privacy that an individual has in the
place searched, but on the expectation of privacy that
an individual has in the item searched:

[A] slippery slope portends peril for privacy if the item
searched for is the measuring stick. If determining whether
law enforcement conduct constitutes a search is solely a
function of whether the item searched for is illegal,
whether that item be in a vehicle on a public highway or
beyond the closed doors of an individual’s castle, the
Fourth Amendment is rendered meaningless. Nothing
would deter law enforcement from marching a dog up to
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the doors of every house on a street hoping the dog sniffs
drugs inside. If drugs are detected, then no search has
occurred because there is no legitimate expectation of
privacy in drugs and the Fourth Amendment is not impli-
cated; if drugs are not detected, then law enforcement
cannot charge the individual with a crime and the un-
founded search goes undeterred. Such an “ends justifies
the means” approach to the Fourth Amendment is simply
not what the Founders intended when they embodied a
barrier at the door of the home in the Fourth Amendment.
[Rabb, supra at 1190-1191.]

Relying on Place, the majority opinion asserts that
the “United States Supreme Court has held that a
‘canine sniff’ does not unreasonably intrude upon a
person’s reasonable expectation of privacy.” Ante at 91.
The majority opinion also relies on Place for the propo-
sition that an individual has no expectation of privacy
in contraband. According to the majority, “[t]he height-
ened expectation of privacy that a person has in his
residence is irrelevant under Place’s rationale.” Ante at
94. However, as I explained above, I would conclude
that Place is distinguishable from the instant case
because the canine sniff in that case occurred in a public
place and not in an individual’s home. Furthermore, the
notion that a person has no legitimate interest in
possessing illegal contraband and that a search reveal-
ing contraband can never be unreasonable and never
result in the suppression of the contraband is negated
by the Supreme Court’s holding in Kyllo. In Kyllo, the
Supreme Court held that the use of a thermal-imaging
device to detect the growing of marijuana in a home
constituted an unlawful search. Kyllo, supra at 40. Even
though the evidence obtained by the search was contra-
band, the Supreme Court essentially held that the
contraband obtained as a result of the illegal search
must be suppressed, ruling that it could not be used to
establish probable cause for the search warrant. Id. The
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Supreme Court’s decision rested on “the Fourth
Amendment sanctity of the home” and the fact that the
thermal-imaging device was capable of detecting lawful
intimate details in a home, such as “at what hour each
night the lady of the house takes her daily sauna and
bath ....” Id. at 37-38. If, as the majority suggests, a
person never has an expectation of privacy in contra-
band, irrespective of the location of the contraband,
then it would follow that a search of contraband would
never be unreasonable and such evidence would there-
fore never be suppressed. As evidenced by the Supreme
Court’s decision in Kyllo, this is clearly not the case. In
light of Kyllo, I would reject any contention that be-
cause a person does not have any expectation of privacy
in contraband, there is no suppression remedy when an
illegal search of a home uncovers contraband.

Citing Caballes, the majority asserts that because the
use of the canine sniff only reveals the possession of
narcotics (marijuana), the canine sniff does not compro-
mise any legitimate privacy interest. I am highly suspi-
cious of any claim that canine sniffs are always reliable
and only reveal the presence of marijuana. Moreover, 1
would observe that in Caballes, the Supreme Court, in
rendering its decision in that case, somewhat defen-
sively noted that its holding was consistent with Kyllo.
In so noting, the Supreme Court itself noted the dis-
tinction between cases involving searches of an indi-
vidual’s home and cases involving a search of an auto-
mobile, stating:

Critical to [the decision in Kyllo] was the fact that the
device was capable of detecting lawful activity—in that
case, intimate details in a home . . . . The legitimate expec-
tation that information about perfectly lawful activity will
remain private is categorically distinguishable from re-
spondent’s hopes or expectations concerning the nondetec-
tion of contraband in the trunk of his car. [Caballes, supra
at 409-410.]
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Because defendant’s contraband was located in his
home and was not in plain view, the existence of the
contraband was an intimate detail of his home that the
government was not entitled to see without a warrant.
As the Supreme Court noted in Kyllo: “[iln the
home . .. all details are intimate details, because the
entire area is held safe from prying government eyes.”
Kyllo, supra at 37 (emphasis in original).

The majority is willing to conclude, primarily on the
bases of Place and Caballes, United States Supreme Court
cases involving canine sniffs of contraband in public areas,
that a canine sniff of a home similarly does not constitute
a search within the meaning of the Fourth Amendment.
This, despite the fact that the Supreme Court has never
addressed the issue whether a canine sniff of an individu-
al’s home amounts to a Fourth Amendment search. See
Rabb, supra at 1192. The fact that this case involves the
government’s use of sensory-enhancing methods to effec-
tuate a search of defendant’s home requires a different
analysis because of the historical Fourth Amendment
protection that has been afforded to homes. I share the
Rabb court’s fear of the erosion of the Fourth Amendment
by the use of sensory-enhancing methods to effectuate
searches of individual’s homes:

The Fourth Amendment concern is that the government
endeavored at all to employ sensory-enhancing methods to
cross the firm line at the entrance of a house. Once that
line is violated by a dog’s nose or a thermal imager, it brings
an onslaught of prying government eyes in its wake, and
the formerly intimate details of that house become open to
public display. [Id. at 1190 (citation omitted).]

V. CONCLUSION

In sum, I would conclude that the canine sniff of
defendant’s home constituted an unreasonable search
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in violation of the Fourth Amendment. I agree with
Rabb that the outcome of this case is determined by
Kyllo rather than Place or Caballes because the search
in Kyllo involved a home. While Place and Caballes
involved canine sniffs, the sniffs occurred in public
places. Given the historical Fourth Amendment protec-
tion of the home, I find Place and Caballes distinguish-
able on this basis. Moreover, I would note that the
Supreme Court has yet to address the intersection of
the logic of Place and Caballes with the historical
protection of the home under the Fourth Amendment
and Kyllo. 1 agree with the Rabb court that “[ilf the
Fourth Amendment has any meaning at all, a dog sniff
at the exterior of a house should not be permitted to
uncloak this remaining bastion of privacy, the most
sacred of places under Fourth Amendment jurispru-
dence.” Rabb, supra at 1189. Because the canine sniff in
this case constituted the use of a sensory-enhancing
method to effectuate an unreasonable search of defen-
dant’s home, any evidence discovered was obtained in
violation of the Fourth Amendment and Const 1963, art
1, § 11.° T would therefore affirm the order of the trial
court suppressing the evidence as fruit of the poisonous
tree. Wong Sun, supra at 484-488.

5 The prosecution concedes that absent evidence revealed by the canine
sniff, there is insufficient independent and lawfully obtained evidence to
establish probable cause.
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PEOPLE v BROWN

Docket No. 271164. Submitted November 16, 2007, at Detroit. Decided
May 22, 2008, at 9:00 a.m.

Craig G. Brown was convicted by a jury in the Oakland Circuit Court
of delivering and manufacturing a controlled substance classified
in schedule 1, 2, or 3, MCL 333.7401(2)(b)(ii), and possession of a
controlled substance classified in schedule 1, 2, or 3, MCL
333.7403(2)(b)(@i). The court, John J. McDonald, J., sentenced the
defendant to one year of probation, with the first 90 days to be
served in jail, and ordered him to pay $4,200 in costs. The
defendant appealed, alleging, in part, that Mich Admin Code, R
338.3122(2), which states that an anabolic steroid that is expressly
intended for administration through implants to cattle or other
nonhuman species and which has been approved by the United
States Drug Enforcement Administration for such administration
is specifically excepted from schedule 3, is unconstitutionally
vague because a person of ordinary intelligence cannot read the
rule and conclude that it can be illegal to possess in a form
intended for nonhuman consumption an anabolic steroid listed in
schedule 3.

The Court of Appeals held:

1. Rule 338.3122(2) focuses on the possessor’s intent, not on
the physical form of the anabolic steroid at the time it is possessed.
While possession of an anabolic steroid that is intended for
administration through implants to cattle is not illegal, possession
of an anabolic steroid intended for human consumption is illegal.
The overwhelming circumstantial evidence indicates that the
defendant had not intended to use the anabolic steroids on cattle
or some other nonhuman species but had intended its use for
human consumption. The anabolic steroids involved in this case
were a controlled substance.

2. Collateral estoppel bars the relitigation of the issues raised
by the defendant regarding all but one of the search warrants
involved in this matter because the validity of those warrants was
upheld in an appeal from a conviction in a different circuit court
that arose from some of the defendant’s conduct in the instant
case. A reasonably cautious person could have concluded, given the
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defendant’s knowledge of steroids, use of steroids, and likely
possession of steroids, that there was a substantial basis for a
finding of probable cause that anabolic steroids would be found in
the defendant’s urine to support the issuance of the search
warrant for a urine sample from the defendant.

3. No Fourth Amendment violation occurred when the police,
using EnCase forensic software, searched the password-protected
files of the defendant that were contained on a computer owned by
his landlord, who had allowed the defendant to use the computer
and who gave the police her consent to search the computer.

4. The defendant’s claims of prosecutorial misconduct are
without merit.

5. The trial court properly denied the defendant’s motion for a
directed verdict.

6. The trial court did not err in imposing costs on the defen-
dant under MCR 771.3 to reimburse the prosecution’s expenses
with respect to an expert witness at trial.

7. None of the defendant’s claims of ineffective assistance of
counsel has merit.

8. Although there may be some merit to the defendant’s
argument that statements that he made during an interview
procured under the threat of discharge from his employment as a
police officer were improperly used to secure a search warrant for
his medical records, the defendant failed to show that the state-
ments or information derived from the statements were used
against him.

9. Contrary to the defendant’s claim, the trial court did state
its reasons for denying the defendant’s motion for mistrial.

Affirmed.

WEHITE, J., concurring in part and dissenting in part, disagreed
with the conclusion that Rule 338.3122(2) plainly and unambigu-
ously provides that the possession of an anabolic steroid in a form
that is expressly intended for administration through implants to
cattle or other nonhuman species and which has been approved by
the United States Drug Enforcement Administration for such
administration is illegal if the possessor intends the anabolic
steroid for human consumption. The word “intended” is directed
at the use for which the drug is expressly made and approved, and
not the use intended by the possessor.

CONTROLLED SUBSTANCES — ANABOLIC STEROIDS.

The Board of Pharmacy rule that identifies the anabolic steroids
that are prohibited schedule 3 controlled substances and that
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exempts from schedule 3 an anabolic steroid that is expressly
intended for administration through implants to cattle or other
nonhuman species and that has been approved by the United
States Drug Enforcement Administration for such administration
is not unconstitutionally vague; the rule gives adequate notice that
the possession of an anabolic steroid listed in schedule 3 with the
intent that it be consumed by a human is illegal while the
possession of an anabolic steroid listed in schedule 3 with the
intent that it be administered through implants to cattle is not
illegal; the legality of such possession is not determined by the
physical form of the anabolic steroid at the time it is possessed but
by the possessor’s intent regarding its use (Mich Admin Code, R
338.3122).

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, David G. Gorcyca, Prosecuting Attor-
ney, Joyce F. Todd, Chief, Appellate Division, and Tho-
mas R. Grden, Assistant Prosecuting Attorney, for the
people.

Robert J. Dunn and Craig G. Brown in propria
persona.

Before: ZAHRA, PdJ., and WHITE and O’CONNELL, Jd.

ZAHRA, PJ. Defendant appeals as of right his jury trial
conviction in the Oakland Circuit Court of violating
MCL 333.7401(2)(b)(i7) (delivery and manufacture of a
controlled substance classified in schedule 1, 2, or 3)
and MCL 333.7403(2)(b)(iz) (possession of a controlled
substance classified in schedule 1, 2, or 3).! The trial

! Some of defendant’s alleged conduct in the instant case led to a
previous jury trial conviction in the Lapeer Circuit Court. There, a jury
convicted defendant of willful neglect of duty, MCL 750.478, but acquit-
ted him of three counts of delivery of a controlled substance, MCL
333.7401(2)(b). He was sentenced to 180 days in jail. This Court affirmed,
People v Brown, unpublished opinion per curiam of the Court of Appeals,
issued April 7, 2005 (Docket No. 254476), and on May 31, 2005, our
Supreme Court denied defendant’s application for leave to appeal. People
v Brown, 472 Mich 922 (2005).
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court sentenced him to one year of probation, the first
90 days to be served in jail, and $4,200 in costs. The
most significant issue presented on appeal is whether
Mich Admin Code, R 338.3122(2) is unconstitutionally
vague. We hold it is not. Rule 338.3122(2) focuses on the
possessor’s intent. Possession of an anabolic steroid
that is “intended for administration through implants
to cattle” is not illegal. Id. Conversely, possession of an
anabolic steroid intended for human consumption is
illegal. We affirm.

I. BASIC FACTS AND PROCEEDINGS

Defendant was a police officer with the Almont Police
Department and the Brown City Police Department.
Lieutenant Timothy Donnellon of the St. Clair County
Sheriff’s Department testified that in February 2003,
he was investigating Brown City Police Officer Albert
Geoit for anabolic-steroid use. Donnellon testified that
the Geoit investigation led him to investigate defen-
dant. The search warrants issued in this case indicate
that Geoit told the police that defendant supplied him
anabolic steroids.

Donnellon asked Michael Winters, an inspector with
the Postal Inspection Service, to intercept any suspi-
cious parcels addressed to PO. Box 364, Lakeville,
Michigan, which is within Oakland County. The post
office box was registered to defendant, and only defen-
dant had access to the post office box. On February 28,
2003, a parcel arrived for defendant’s post office box.
Winters requested a federal search warrant to inspect
the parcel. After obtaining the warrant, Winters ex-
ecuted the search himself. The parcel contained 10
packages of Finaplix-H, which the Michigan State Po-
lice laboratory confirmed contained Trenbolone. The
package did not contain an applicator for animal injec-
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tion. At trial, Winters admitted that defendant did not
arrive to pick up the parcel. Winters also admitted that
he had previously testified that, in regard to Tren-
bolone, “[ilf it’s for veterinary use, its legal.”

On March 1, 2003, Donnellon executed a warrant to
search defendant’s residence. The owner of the build-
ing, Gladys Graves, lived on the second story and
defendant rented the first floor. The police found evi-
dence linking defendant to the first floor, including a
filled-out employment application and credit cards. In
the only first-floor bedroom that appeared to be lived in,
the police found a magazine, “Anabolics 2000,” laying
on the bed. In the first-floor kitchen, the police found a
topical anabolic steroid, Testosterone Androgel, which
is available by prescription. The police discovered addi-
tional anabolic-steroid-related magazines. The police
also found defendant’s credit-card statements reflecting
purchases from Websa Co., the source of the Finaplix-H
in the parcel, and Finafarm, a company that sells a kit
that makes possible the human consumption of ana-
bolic steroids (kit). Lapeer County Sheriff Detective
Nancy Stimson recovered such a kit in a garbage bag
from defendant’s house. Donnellon ordered a kit from
Finafarm, and Stimson testified regarding the similari-
ties between the kit found at defendant’s residence and
the kit ordered by Donnellon. Donnellon also testified
that the kit he received was very similar to the kit found
in defendant’s residence.

At trial, Stimson also testified that Graves had a
computer upstairs that Graves allowed the police to
search. Stimson brought the computer to Robert
Gottschalk, an expert in electronic-data retrieval, for
investigation. Gottschalk removed the hard drive and
used EnCase forensic software to make a copy of the
hard drive. Gottschalk testified that EnCase software
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allows reproduction of all files that have not been
overwritten, including Internet files. In particular, he
testified that

it created — it created the image, which is a — refer to as
a mirror image, is an exact copy of everything that’s on the
hard drive; not only the data but everything else that’s
there. Maybe a file that was deleted at one time. It copies
all of the data off of it.

Gottschalk searched the copied hard drive for anabolic-
steroid-related terms, and found numerous e-mails re-
lating to defendant’s purchases of anabolic steroids.

Donnellon also obtained a warrant to search defen-
dant’s urine for anabolic steroids. Defendant refused to
provide a urine sample several times, but he eventually
did so. The sample was sent to American Institute of
Toxicology (AIT). Defendant’s urine sample first was
tested generally for steroids, but not specifically for
Trenbolone. The test was negative, but Michael Evans,
founder and director of AIT, later retested defendant’s
urine specifically for Trenbolone, and it was positive.

Evans, an expert in toxicology, testified that Tren-
bolone is used in veterinary practices to increase muscle
mass in cattle. A special syringe injects a pencil-like
Trenbolone pellet into cattle to be slowly released. He
testified that Trenbolone can be extracted from the
pellets with a kit; specifically, a conversion kit like that
received by Donnellon, which is similar to the one found
at defendant’s residence. Evans testified that each
Finaplix-H package in defendant’s post office box con-
tained 20,000 milligrams of Trenbolone, which is be-
tween 200 and 400 dosages. He testified that this
amount is more than one human would require. Evans
testified that Trenbolone is inappropriate for use in
smaller animals, such as cats and dogs.
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Michael Henry, defendant’s friend, testified for the
defense. Henry testified that he asked defendant to
order Finaplix-H for Henry’s dog. The jury convicted
defendant, and he appeals as of right.

II. CONSTITUTIONALITY OF MICH ADMIN CODE, R 338.3122(2)

Defendant argues that Michigan Board of Pharmacy
Rule 338.3122(2) is unconstitutional.

MCL 333.7401(1), provides:

Except as authorized by this article, a person shall not
manufacture, create, deliver, or possess with intent to manu-
facture, create, or deliver a controlled substance, a prescrip-
tion form, or a counterfeit prescription form. A practitioner
licensed by the administrator under this article shall not
dispense, prescribe, or administer a controlled substance for
other than legitimate and professionally recognized therapeu-
tic or scientific purposes or outside the scope of practice of the
practitioner, licensee, or applicant.

MCL 333.7401(2)(b)(zi) further provides that “[a] per-
son who violates this section as tol,] [alny other con-
trolled substance classified in schedule 1, 2, or 3, except
marihuanal,] is guilty of a felony punishable by impris-
onment for not more than 7 years or a fine of not more
than $10,000.00, or both.

Similarly, MCL 333.7403(1), provides that

[a] person shall not knowingly or intentionally possess a
controlled substance, a controlled substance analogue, or a
prescription form unless the controlled substance, con-
trolled substance analogue, or prescription form was ob-
tained directly from, or pursuant to, a valid prescription or
order of a practitioner while acting in the course of the
practitioner’s professional practice, or except as otherwise
authorized by this article.

MCL 333.7403(2)(b)(zi) further provides that “[a] per-
son who violates this section as to”
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[a] controlled substance classified in schedule 1, 2, 3, or 4,
except a controlled substance for which a penalty is pre-
scribed in subdivision (a), (b)(@), (c), or (d), or a controlled
substance analogue is guilty of a felony punishable by
imprisonment for not more than 2 years or a fine of not
more than $2,000.00, or both.

Here, the central question is whether Trenbolone, a
drug contained in the Finaplix-H, is a controlled sub-
stance classified in schedule 1, 2, or 3. Rule 338.3122(1),
entitled, “Schedule 3; anabolic steroids; exemptions,”
states that,

[ulnless specifically excepted or unless listed in another
schedule, any material, compound, mixture, or preparation
that contains any quantity of an anabolic steroid, including
its salts, isomers, and salts of isomers if the existence of
such salts of isomers is possible within the specific chemical
designation, is included in schedule 3. As used in this rule,
the term “anabolic steroid” means any of the following
drugs or hormonal substances which are chemically and
pharmacologically related to testosterone, other than es-
trogens, progestins, and corticosteroids, and which pro-
mote muscle growthl.]

Rule 338.3122(1)(w) then expressly identifies “Tren-
bolone.”

Rule 338.3122(2) provides that “[a]ln anabolic steroid
which is expressly intended for administration through
implants to cattle or other nonhuman species and which
has been approved by the United States drug enforce-
ment administration for such administration is specifi-
cally excepted from schedule 3.” Trenbolone is an
anabolic steroid that has been approved by the United
States Secretary of Health and Human Services for
administration through implants to cattle or other
nonhuman species. 21 CFR 1308.

Defendant argues that Rule 338.3122 is unconstitu-
tionally void for vagueness because it fails to provide
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fair notice of prohibited conduct. Specifically, defendant
claims that because the Michigan Board of Pharmacy
exempted Trenbolone in Rule 338.3122(2), the posses-
sion or intent to deliver it became lawful.

“ ‘To determine whether a statute is void for vague-
ness, a court examines the entire text of the statute and
gives the statute’s words their ordinary meanings.” ”
People v Pierce, 272 Mich App 394, 398; 725 NW2d 691
(2006), quoting People v Piper, 223 Mich App 642, 646;
567 NW2d 483 (1997). A statute is unconstitutionally
vague if persons of ordinary intelligence must necessar-
ily guess at its meaning. Pierce, supra at 398-399, citing
People v Munn, 198 Mich App 726, 727; 499 NW2d 459
(1993).

Here, the plain and unambiguous language of Rule
338.3122(1)(w) expressly identifies “Trenbolone” as a
prohibited schedule 3 controlled substance. Rule
338.3122(2) exempts “Trenbolone” as a schedule 3
controlled substance only if “expressly intended for
administration through implants to cattle or other
nonhuman species . . ..” There is no guesswork in ap-
plying Rule 338.3122 because it plainly and unambigu-
ously identifies Trenbolone as a controlled substance.
Trenbolone is excluded from being a controlled sub-
stance only if it is expressly intended to be used or
administered “through implants to cattle or other non-
human species . . ..” Thus, defendant’s argument that
Rule 338.3122 is facially unconstitutional for vagueness
is without merit.

The dissent concludes that Rule 338.3122(2) is void
for vagueness, reasoning that a person of ordinary
intelligence cannot read the pertinent statutory and
regulatory provisions and conclude that when Tren-
bolone is in a form not intended for human consump-
tion, its possession can be illegal. The dissent, in our
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view, erroneously focuses on the physical form of the
drug, not the possessor’s intent when possessing the
drug. We do not conclude that such a reading of the
regulation is reasonable. None of the pertinent statu-
tory or regulatory provisions supports the conclusion
that the legality of possessing Trenbolone turns on its
physical form at the time it is possessed. Rather, Rule
338.3122(2) focuses on the possessor’s intent. Posses-
sion of an anabolic steroid that is “intended for admin-
istration through implants to cattle” is not illegal. Id.
Conversely, possession of an anabolic steroid intended
for human consumption is illegal.?

Moreover, Rule 338.3122 is not void for vagueness as
applied to this case. The trial court here specifically
instructed the jury that “the substance at issue in this
case is Trenbolone, which is a controlled substance
unless it is ‘expressly intended for administration
through implant[s] to cattle or other non-human spe-
cies.” ” These instructions accord with Rule 338.3122,
and, therefore, defendant’s challenge must be rejected.

III. SEARCH WARRANTS

Defendant next claims that he was subjected to six
search warrants in violation of the Fourth Amendment
of the United States Constitution and Const 1963, art 1,
§ 11. The six search warrants provided access to (1) a
urine sample, (2) defendant’s medical records, (3) de-
fendant’s post office box, (4) defendant’s residence, (5)
records from Websa Co., and (6) records from Finafarm.

2 The prosecution must establish the possessor’s intent, regardless of
the physical form of the drug. Here, the overwhelming circumstantial
evidence in this case is that defendant was not using Trenbolone on cattle
or some other nonhuman species. Rather, the evidence supports the
conclusion that defendant was ordering Finaplix-H to extract Trenbolone
for human consumption.
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Here, several courts have already reviewed all but
the search warrant for defendant’s urine, which was
not raised in the previous appeal. In the instant case,
the trial court concluded that collateral estoppel pre-
vented defendant from further challenging the validity
of the remaining search warrants. We agree with the
trial court.

In People v Brown, unpublished opinion per curiam
of the Court of Appeals, issued April 7, 2005 (Docket
No. 254476), this Court expressly rejected defendant’s
claims that the instant search warrants, except the one
for defendant’s urine sample, were invalid. Our Su-
preme Court subsequently denied defendant’s applica-
tion for leave to appeal. People v Brown, 472 Mich 922,
(2005).

The doctrine of collateral estoppel applies to criminal
cases. Ashe v Swenson, 397 US 436, 443; 90 S Ct 1189;
25 L Ed 2d 469 (1970). Collateral estoppel bars reliti-
gation of an issue in a subsequent, different litigation
between the same parties where the prior proceeding
culminated in a valid, final judgment and the issue was
both actually litigated and necessarily determined.
People v Gates, 434 Mich 146, 154; 452 NW2d 627
(1990). Collateral estoppel only applies if the issue was
necessarily determined by the judgment in the prior
proceeding. Id. at 158. “An issue is necessarily deter-
mined only if it is ‘essential’ to the judgment.” Id.
“Collateral estoppel applies only where the basis of the
prior judgment can be ascertained clearly, definitely,
and unequivocally.” Id.

Here, there is no dispute that the validity of the
instant search warrants, except the warrant for the
urine sample, were previously litigated and necessarily
determined. Further, defendant was afforded the oppor-
tunity and indeed participated in litigating the search
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warrants in the Ingham Circuit Court. In addition,
Supreme Court precedent indicates that the Ingham
County Prosecutor and the Oakland County Prosecutor
are the same party for purposes of collateral estoppel,
because they are functionally equivalent and “creatures
of the state[,] and thus should be considered to be the
same party.” See Gates, supra at 156.

Defendant also claims that the search of his urine
was unconstitutional because the warrant was stale and
contained inadequate facts, i.e., “bare bones.” “‘A
search warrant should be upheld if a substantial basis
exists to conclude that there is a fair probability that
the items sought will be found in the stated place.” ”
People v Whitfield, 461 Mich 441, 444; 607 NW2d 61
(2000), quoting People v Whitfield, unpublished memo-
randum opinion of the Court of Appeals, issued Septem-
ber 25, 1998 (Docket No. 207229). “ ‘The reviewing
court should ask whether a reasonably cautious person
could have concluded that there was a substantial basis
for the finding of probable cause.” ” Id. “ ‘The underly-
ing affidavit must be read in a common sense and
realistic manner ....”” Id. In reviewing a decision to
suppress, this Court reviews the trial court’s findings of
fact for clear error and will uphold those findings unless
left with a definite and firm conviction that a mistake
was made. People v Taylor, 2563 Mich App 399, 403; 655
NW2d 291 (2002). This Court reviews de novo the trial
court’s ultimate ruling on the defendant’s motion to
suppress. Id.

Generally, if evidence is unconstitutionally seized, it
must be excluded from trial. Exclusion of improperly
obtained evidence serves as a deterrent to police mis-
conduct, protects the right to privacy, and preserves
judicial integrity. Terry v Ohio, 392 US 1, 12-13; 88 S Ct
1868; 20 L Ed 2d 889 (1968). “It is settled law that
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probable cause to search must exist at the time the
search warrant is issued and that probable cause exists
when a person of reasonable caution would be justified
in concluding that evidence of criminal conduct is in the
stated place to be searched.” People v Russo, 439 Mich
584, 606-607; 487 NW2d 698 (1992) (citations omitted).
The passage of time is a valid consideration in deciding
whether probable cause exists. The measure of the
staleness of information in support of a search warrant
rests on the totality of the circumstances, including the
criminal, the thing to be seized, the place to be
searched, and the character of the crime. Id. at 605-606;
People v Sobczak-Obetts, 253 Mich App 97, 108; 654
NW2d 337 (2002).

Defendant claims that there is no evidence that he
had recently used Trenbolone. The affiant averred that
on February 19, 2003, Donnellon indicated that Geoit
admitted purchasing steroids on three occasions from
defendant. Donnellon informed the affiant that defen-
dant instructed Geoit on how to administer anabolic
steroids. Further, Donnellon indicated to the affiant
that Geoit’s home had been searched and that anabolic
steroids were found. The affiant also averred that
Almont Police Chief Eugene Bruns indicated that he
had known defendant for three years, and that during
the first year defendant injected himself with insulin to
treat diabetes. However, Bruns indicated that defen-
dant later required an internally installed insulin pump
to regulate his blood sugar, and that defendant had
increased his muscle bulk and experienced mood
swings. The affiant learned from Dr. Russell Bush that
anabolic-steroid use by a diabetic causes unstable blood
sugar and could cause the need for an insulin pump.
The affiant averred that she had obtained information
indicating that steroids remain in the human body two
weeks after use. The affiant last averred that, in her 28
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years of police experience, she has observed that drug
traffickers also tend to use the drugs that they sell.

Here, a substantial basis existed to conclude that
there was a fair probability that anabolic steroids would
be found in defendant’s urine. Defendant’s knowledge
of steroids, his sale of steroids, and his promotion of
steroid use provided a substantial basis to conclude that
defendant was involved with steroids. Defendant’s in-
creased muscle mass and mood swings, along with his
need of an insulin regulator, which could be related to
steroid use, supported the conclusion that defendant
had been using steroids for some time. That the police
discovered steroids in Geoit’s home indicates that de-
fendant may have also had possession of steroids. Given
defendant’s knowledge of steroids, use of steroids, and
likely possession of steroids, a reasonably cautious
person could have concluded that there was a substan-
tial basis for the finding of probable cause.

Moreover, reversal is not required because defendant
has failed to show how evidence of his positive urine
test affected the outcome of the trial. Consistent with
the trial court’s jury instruction, the prosecution used
the evidence for the limited purpose of challenging
defendant’s assertion that he purchased the steroids for
Henry to give to his dog. However, the prosecution
presented evidence that defendant purchased the ste-
roids for personal use. Specifically, the prosecution
presented evidence of used steroid kits found in defen-
dant’s garbage, numerous e-mails suggesting his ste-
roid use, his statement upon arrest that Finaplix-H was
legal, and his sale of steroids to Geoit. Taken indepen-
dently or in combination, this evidence provides over-
whelming evidence that defendant did not purchase
Trenbolone for Henry to give to his dog. Thus, assum-
ing that defendant’s positive steroid test result was
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improperly admitted at trial to impeach Henry, reversal is
nonetheless not required because overwhelming evidence
was presented to put Henry’s credibility in question.

IV. SEARCH OF COMPUTER

Defendant argues that the police violated his Fourth
Amendment rights by searching his password-protected
e-mail files with the consent of the computer’s owner,
who had allowed defendant to use the computer.

US Const, Am IV, and Const 1963, art 1, § 11,
guarantee the right of the people to be free from
unreasonable searches and seizures. People v Borchard-
Ruhland, 460 Mich 278, 293-294; 597 NW2d 1 (1999).
However, this right is personal and may not be invoked
by third parties. People v Zahn, 234 Mich App 438, 446;
594 NW2d 120 (1999). For an individual to assert
standing to challenge a search, the individual must
have had a legitimate expectation of privacy in the place
or location searched, which expectation society recog-
nizes as reasonable. People v Powell, 235 Mich App 557,
560; 599 NW2d 499 (1999). The defendant has the
burden of establishing standing, People v Lombardo,
216 Mich App 500, 505; 549 NW2d 596 (1996), and in
deciding the issue, the court should consider the totality
of the circumstances. People v Smith, 420 Mich 1, 28;
360 NW2d 841 (1984). “ ‘Factors relevant to the deter-
mination of standing include ownership, possession
and/or control of the area searched or item seized;
historical use of the property or item; ability to regulate
access; the totality of the circumstances surrounding
the search; the existence or nonexistence of a subjective
anticipation of privacy; and the objective reasonable-
ness of the expectation of privacy considering the spe-
cific facts of the case.” ” Powell, supra at 563 (citations
omitted).
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Here, the record reflects that defendant did not own
the computer or the residence in which it was located.
Although he was allowed access to the computer, there
is no evidence that he had a right to use the computer
and there is no evidence that he could regulate others’
access to the computer. Indeed, Graves’s children and
grandchildren used the computer.

Further, even if defendant had standing to challenge
the police’s search of the computer, there is no Fourth
Amendment violation because Graves expressly con-
sented to the search.

Searches and seizures conducted without a warrant are
unreasonable per se, subject to several specifically established
and well-delineated exceptions. Schneckloth v Bustamonte,
412 US 218; 93 S Ct 2041; 36 L Ed 2d 854 (1973); People v
Champion, 452 Mich 92; 549 NW2d 849 (1996).

One established exception to the general warrant and
probable cause requirements is a search conducted pursu-
ant to consent. Schneckloth, supra at 219. [Borchard-
Ruhland, supra at 293-294.]

Generally, that consent must come from the person
whose property is being searched or from a third party
who possesses common authority over the property.
Illinois v Rodriguez, 497 US 177, 181; 110 S Ct 2793;
111 L Ed 2d 148 (1990). “Common authority” is based
“on mutual use of the property by persons generally
having joint access or control for most purposes....”
United States v Matlock, 415 US 164, 171 n 7; 94 S Ct
988; 39 L Ed 2d 242 (1974). Further, a third party
without actual authority to consent to a search may
render a search valid if the police officer’s belief in the
authority to consent was objectively reasonable. Rod-
riguez, supra; People v LaBelle, 273 Mich App 214,
221-222; 729 NW2d 525 (2006). However, the consent of
a third party does not render a search valid if the other
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party is present and expressly objects to the search.
Georgia v Randolph, 547 US 103, 106; 126 S Ct 1515;
164 L Ed 2d 208 (2006); People v Lapworth, 273 Mich
App 424, 427; 730 NW2d 258 (2006). Although a police
officer may not remove someone from the premises for
the purpose of preventing an objection, the officer is not
required to locate an absent person to obtain the
person’s consent. Id. at 427-428.

Here, there is no dispute that the computer was
located in Graves’s separate residence. In his brief on
appeal and Standard 4 brief, Administrative Order No.
2004-6, Standard 4, defendant indicates that he was
handcuffed in his residence when Graves consented to
the search of the computer. Thus, defendant was not
present in Graves’s residence to object, and Graves’s
consent therefore remains valid.

Defendant also argues® that Graves’s consent was
invalid because his e-mail account was protected by a
password. He specifically argues that “even though the
files were allegedly accessed using the computer of Ms.
Graves the police had no right to enter those password
protected files without a search warrant.” In making
this argument, defendant claims the prosecution misled
the trial court by representing that “anyone, anyone
can use — open up that computer and found [sic] the
information.” Defendant concludes that “[t]his ruling
could only have been based on the false information
that anyone could log onto the computer and view the
Defendants e-mail password protected files.”

Police Officer Robert Gottschalk, an expert in the
field of retrieving electronic data, testified that after he
received the computer, he removed the hard drive, and
used EnCase forensic software to make a copy of the

3 Defendant first raised this argument after his conviction.
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hard drive. He testified that EnCase software allows
reproduction of all files that have not been overwritten,
including Internet files. In particular, he testified that

it created — it created the image, which is a — refer to as
a mirror image, is an exact copy of everything that’s on the
hard drive; not only the data but everything else that’s
there. Maybe a file that was deleted at one time. It copies
all of the data off of it.

He testified that he searched the copied hard drive for
steroid-related terms and found several documents,
including e-mails that reference the purchase of ste-
roids.

Few cases have discussed the propriety of EnCase
software. In United States v Andrus, 483 F3d 711 (CA
10, 2007), the defendant’s father consented to the
search of a computer in the defendant’s bedroom. Id. at
713. The police used EnCase software to directly access
the hard drive without first determining the need for a
user name or password. Id. at 713-714. There was
testimony that someone without forensic equipment
would need the defendant’s user name and password to
access files stored within the defendant’s user profile.
Id. at 714 n 1.

The court indicated that “[t]he critical issue in our
analysis is whether, under the totality of the circum-
stances known to [the police], these officers could
reasonably have believed [the defendant’s father] had
authority to consent to a search of the computer.
Phrased in the negative, we must ask ‘whether the
surrounding circumstances could conceivably be such
that a reasonable person would doubt [the defendant’s
father’s consent] and not act upon it without further
inquiry.” ” Id. at 720 (citations omitted). The court then
noted that, “[i]f the circumstances reasonably indicated
[the defendant’s father] had mutual use of or control
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over the computer, the officers were under no obligation
to ask clarifying questions.” Id. Here, there is no
dispute that Graves had control, if not exclusive control,
over the computer. Accordingly, the officers were under
no obligation to ask whether defendant’s files were
protected by a password. Thus, defendant’s claim that
his Fourth Amendment rights were violated must be
rejected.

V. PROSECUTORIAL MISCONDUCT

Generally, a claim of prosecutorial misconduct is a
constitutional issue that is reviewed de novo, but a trial
court’s factual findings are reviewed for clear error.
People v Abraham, 256 Mich App 265, 272; 662 NW2d
836 (2003). Here, however, there was no contempora-
neous objection or request for a curative instruction in
regard to any alleged error, and thus review is limited to
ascertaining whether plain error affected defendant’s
substantial rights. People v Callon, 256 Mich App 312,
329; 662 NW2d 501 (2003).

The test of prosecutorial misconduct is whether the
defendant was denied a fair and impartial trial. People v
Dobek, 274 Mich App 58, 63; 732 NW2d 546 (2007);
People v Erb, 48 Mich App 622, 631; 211 NW2d 51
(1973). The defendant bears the burden of demonstrat-
ing that such an error resulted in a miscarriage of
justice. People v Brownridge (On Remand), 237 Mich
App 210, 216; 602 NW2d 584 (1999).

Defendant first claims that the prosecutor committed
misconduct by introducing evidence that defendant’s
urine tested positive for Trenbolone. However, defen-
dant fails to make clear in the argument section of his
brief on appeal that it was a different prosecutor in a
previous trial who had agreed not to introduce this
evidence. Although the lower-court record indicates
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that the current prosecutor knew of that agreement,
the lower-court record does not indicate that the cur-
rent prosecutor accepted the previous prosecutor’s
agreement with defendant. Defendant has not provided
a legal basis that would require the current prosecutor
to adhere to an agreement reached in a separate trial
between the previous prosecutor and defendant. Fur-
ther, all the cases on which defendant relies to support
his claim that he relied to his detriment on the previous
prosecutor’s agreement involve the prosecution of one
case, not a subsequent and independent prosecution.
Thus, defendant’s claim is rejected in this regard.

Defendant next argues that the prosecutor improp-
erly vouched for expert witness Evans. Specifically,
defendant claims that the prosecutor implied that
Evans was reputable. Defense counsel had called
Evans’s credibility into question during closing argu-
ments by suggesting that Evans concocted a positive
steroid test in his “fancy lab” after the first test was
negative. A prosecutor may fairly respond to an issue
raised by the defendant. People v Fields, 450 Mich 94,
110-111; 538 NW2d 356 (1995). Here, the lower-court
record indicates that the prosecutor merely responded
to defense counsel’s claim by arguing that Evans was
reputable. Further, because Evans was qualified as an
expert witness, the lower-court record supports the
prosecutor’s argument that Evans was reputable. Ac-
cordingly, defendant’s claim is without merit.

Defendant also argues that the prosecutor twice
improperly told the jury that defendant could be guilty
of possession of anabolic steroids because he had the
ability to access it. Prosecutorial comments must be
read as a whole and evaluated in light of defense
arguments and the relationship they bear to the evi-
dence admitted at trial. People v Brown, 267 Mich App
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141, 152; 703 NW2d 230 (2005). Viewing the prosecu-
tor’s statements in context and as a whole, it is clear
that the prosecutor properly argued that evidence pre-
sented at trial allowed the jury to draw an inference of
defendant’s possession. Defendant’s claim in this re-
gard is without merit.

VI. DIRECTED VERDICT

Defendant argues that the trial court erred in deny-
ing his motion for a directed verdict on the charge of
possession with intent to deliver controlled substances.
He specifically claims that there was insufficient evi-
dence of possession to submit the charge to the jury.

“When reviewing a trial court’s decision on a motion
for a directed verdict, this Court reviews the record de
novo to determine whether the evidence presented by
the prosecutor, viewed in the light most favorable to the
prosecutor, could persuade a rational trier of fact that
the essential elements of the crime charged were proved
beyond a reasonable doubt.” People v Aldrich, 246 Mich
App 101, 122; 631 NW2d 67 (2001).

The element of knowing possession with intent to
deliver has two components: possession and intent.
People v Wolfe, 440 Mich 508, 519; 489 NW2d 748
(1992). Actual physical possession is not required to
meet the possession element. Id. at 519-520. Instead,
possession may be either actual or constructive. People
v Nunez, 242 Mich App 610, 615; 619 NW2d 550 (2000).
Constructive possession of an illegal substance signifies
knowledge of its presence, knowledge of its character,
and the right to control it. Id. Because it is difficult to
prove an actor’s state of mind, only minimal circum-
stantial evidence is required. People v McRunels, 237
Mich App 168, 181; 603 NW2d 95 (1999). Circumstan-
tial evidence and the reasonable inferences that arise
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from the evidence can constitute satisfactory proof of
possession. Nunez, supra at 615-616. Circumstantial evi-
dence that a defendant had the exclusive control or
dominion over property on which contraband narcotics
are found is sufficient to establish that the defendant
constructively possessed the narcotics. Wolfe, supra at
521.

Here, the trial court properly denied defendant’s
request for a directed verdict on the charge of posses-
sion with intent to deliver controlled substances. Suffi-
cient evidence was presented to permit a rational trier
of fact to conclude that defendant knew of the Tren-
bolone, knew of its character, and had the right to
control it. Defendant’s post office box contained Tren-
bolone. Donnellon testified that the Finaplix-H sent to
defendant’s post office box was shipped from Websa Co.,
a company from which defendant had made credit-card
purchases. Winters testified that defendant could con-
trol access to his post office box. There were 10 pack-
ages of Finaplix-H, but no evidence of any device used to
inject animals with Finaplix-H. On the other hand, the
police found materials in defendant’s garbage used to
convert Finaplix-H for human consumption. Further,
Donnellon testified that he explained to defendant that
“the matter at hand was criminal, and the reason it was
criminal was because we had recovered these steroids
from his post box.” Donnellon testified that defendant
responded stating, “Oh, the Finla]plix.” Defendant
then indicated to Donnellon that “he had ordered this
material over the Internet and that it was legal.”

The evidence indicates that defendant had the
Finaplix-H delivered to the post office box and had
control of the Finaplix-H. Evidence also indicates that
there was no device to inject animals with Finaplix-H,
but that defendant had materials to convert Finaplix-H
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for human consumption. There is sufficient evidence for a
rational jury to conclude that defendant had constructive
possession of a controlled substance. The trial court prop-
erly denied defendant’s motion for a directed verdict.

VII. REIMBURSEMENT OF PROSECUTION COSTS

Defendant argues that the trial court erred in impos-
ing costs under MCL 771.3 to reimburse the prosecu-
tion’s expense of an expert witness at trial.

Statutory interpretation is a question of law consid-
ered de novo on appeal. People v Davis, 468 Mich 77, 79;
658 NW2d 800 (2003).

At sentencing, the trial court stated that defendant
must pay a “$60.00 criminal victim’s rights fee, proba-
tion supervision fees at the rate of $40.00 per month for
a total of $480.00, state costs of $120.00; court costs of
$3000.00.” The trial court further stated, “I’'m going to
require you to make restitution in this case, but the
restitution I'm going to set at $5,000.00.”

At a later hearing, defendant challenged as improper
restitution the $5,000 cost of the prosecution’s expert
witness. The trial court indicated, “Well, I'm going to
deny it under the restitution statute.” The trial court
then stated, “[Blut under the probationary statute I
think it’s allowed. Now, however, I still have a right to
look at the, at the request and see if it’s reasonable.”
The trial court then reduced the expert’s fees to only
include court time. The trial court ordered that “defen-
dant must pay the amount of $4,200.00 as a condition of
Probation pursuant to MCL 771.3(5) as representing
the costs incurred by the People in hiring an expert
witness for Defendant’s trial.”

MCL 771.3(2)(c) provides that, “[al]s a condition of
probation, the court may require the probationer to . . .
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[play costs pursuant to subsection (5).” MCL 771.3(5)
states that, “[i]f the court requires the probationer to
pay costs under subsection (2), the costs shall be limited
to expenses specifically incurred in prosecuting the
defendant or providing legal assistance to the defendant
and supervision of the probationer.” Here, there is no
real dispute that expert witness costs were “expenses
specifically incurred in prosecuting the defendant . . . .”
Thus, the costs were properly awarded.

Defendant also challenges the amount of the costs
imposed.

MCL 771.3(6), provides:

If the court imposes costs under subsection (2) as part of
a sentence of probation, all of the following apply:

(a) The court shall not require a probationer to pay costs
under subsection (2) unless the probationer is or will be
able to pay them during the term of probation. In deter-
mining the amount and method of payment of costs under
subsection (2), the court shall take into account the proba-
tioner’s financial resources and the nature of the burden
that payment of costs will impose, with due regard to his or
her other obligations.

Defendant argues, in this regard, that the trial court
did not comply with MCL 771.3 because it failed to
determine if defendant could afford to pay the costs.
However, the trial court had previously addressed de-
fendant’s concern. Defendant argued that MCL 771.3
“specifically states the Court must take into account
when assessing the fines and fees the person’s financial
status at that time and during....” The trial court
interjected and stated, “Excuse me. And I also can take
into consideration your potential for employment.”
Here, the trial court specifically concluded that defen-
dant’s decision not to work full-time but to go to school
full-time resulted in his inability to pay. The trial court
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properly considered defendant’s ability to pay under the
statute, and concluded defendant could pay if he chose
to do so. Therefore, the trial court did not err in
imposing costs under MCL 771.3 to reimburse the
prosecution’s expense for an expert witness at trial.

VIII. ISSUES RAISED IN DEFENDANT’S
STANDARD 4 BRIEF ON APPEAL

A. EFFECTIVE ASSISTANCE OF COUNSEL

Because defendant did not raise this issue in a
motion for a new trial or request for an evidentiary
hearing pursuant to People v Ginther, 390 Mich 436,
443; 212 NW2d 922 (1973), our review is limited to
mistakes apparent from the record. People v Mack, 265
Mich App 122, 125; 695 NW2d 342 (2005).

The denial of effective assistance of counsel is a
mixed question of fact and constitutional law, which are
reviewed, respectively, for clear error and de novo.
People v LeBlanc, 465 Mich 575, 579; 640 NW2d 246
(2002).

To establish a claim of ineffective assistance of counsel,
a defendant must show that counsel’s performance fell
below an objective standard of reasonableness and that,
but for defense counsel’s errors, there was a reasonable
probability that the result of the proceeding would have
been different. People v Stanaway, 446 Mich 643, 687-688;
521 NW2d 557 (1994). A defendant must affirmatively
demonstrate that counsel’s performance was objectively
unreasonable and so prejudicial as to deprive him of a fair
trial. People v Pickens, 446 Mich 298, 303; 521 NW2d 797
(1994). The defendant must also overcome the presump-
tion that the challenged action might be considered sound
trial strategy. People v Tommolino, 187 Mich App 14, 17,
466 NW2d 315 (1991), citing Strickland v Washington, 466
US 668; 104 S Ct 2052; 80 L Ed 2d 674 (1984). [People v
Knapp, 244 Mich App 361, 385-386; 624 NW2d 227 (2001).]
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Defendant in his Standard 4 Brief argues defense
counsel was ineffective for the following 10 reasons: (1)
defense counsel stipulated regarding the “statutory
interpretation” of Rule 338.3122(2); (2) defense counsel
failed to challenge the trial court’s denial of the motion
to suppress Graves’s computer records; (3) defense
counsel failed to introduce exculpatory evidence in the
form of a private investigator’s report; (4) defense
counsel failed to challenge the issue of Graves’s consent
to search; (5) defense counsel failed to challenge the
trial court’s disregard of MCR 6.419 and MCR 6.431; (6)
defense counsel failed to file postjudgment challenges to
the rulings regarding restitution, fines, and fees; (7)
defense counsel failed to challenge the trial court’s
failure to provide defendant the presentence investiga-
tion report (PSIR) one day before sentencing; (8) de-
fense counsel failed at the time of sentencing to correct
the trial court’s failure to provide defendant the PSIR
one day before sentencing; (9) defense counsel failed to
object to the jury instruction that concluded Finaplix-H
was a controlled substance; and (10) defense counsel
failed to object to any of the prosecution’s egregious
conduct.

Defendant’s first claim of error is without merit for
the reasons stated in part I of this opinion. Defendant’s
second claim of error is without merit for the reasons
stated in part III of this opinion. Defendant’s third
claim of error is without merit because defendant
wholly fails to address the merits of this claim and does
not mention the private investigator’s report in the
argument section of his brief on appeal. A defendant
must affirmatively demonstrate that counsel’s perfor-
mance was objectively unreasonable and so prejudicial
as to deprive the defendant of a fair trial. Pickens, supra
at 303. Defendant here fails to do so. Defendant’s fourth
claim of error is without merit because Graves’s testi-
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mony at the preliminary examination expressly indi-
cates that she consented to the search of the computer
by the police. Nothing in the lower-court record indi-
cates otherwise. It is well established that defense
counsel is not ineffective for failing to pursue a futile
motion. Mack, supra at 130. Defendant’s fifth claim of
error is without merit for the reasons stated in part X of
this opinion. Defendant’s sixth claim of error is without
merit for the reasons stated in part VII of this opinion.
Defendant’s seventh and eighth claims of error are
without merit because defendant fails to address the
merits of the claims, and further fails to articulate
prejudice arising from him not having a PSIR one day
before sentencing. Defendant’s ninth claim of error is
without merit for the reasons stated in part II of this
opinion. Finally, defendant’s tenth claim of error is
without merit for the reasons stated in part V, of this
opinion.

In short, defendant has failed to establish ineffective
assistance of counsel in any regard.

B. VIOLATION OF GARRITY

Defendant next claims that his rights under Garrity
v New Jersey, 385 US 493; 87 S Ct 616; 17 L Ed 2d 562
(1967), were violated.

In Garrity, supra at 500, the United States Supreme
Court held that self-incriminatory statements from a
law-enforcement officer procured under the threat of
discharge could not be used in subsequent criminal
proceedings against the declarant. Essentially, a Garrity
hearing allows “the interviewee to answer questions
with the knowledge that any statements elicited therein
will not be used against him in criminal proceedings.”
Lenawee Co Sheriff v Police Officers Labor Council, 239
Mich App 111, 115 n 2; 607 NW2d 742 (1999).
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Here, defendant claims that evidence procured dur-
ing a Garrity interview was used as the basis for the
affidavit leading to the search warrant to seize defen-
dant’s medical records. At the interview, defendant
signed a form indicating that “any information discov-
ered as a result of the interview would not be used
against [defendant] in any criminal case.” During the
interview, defendant purportedly identified his physi-
cian, Dr. Hartz, and indicated that Dr. Hartz prescribed
him Androgel. The search warrant avers:

Your affiant, in contact with Lt. Donnellon, has learned
that the family doctor of Craig Gordon Brown is Dr. Hartz
at the Lakeside Medical Group in Oxford. That Craig
Brown claims to have seen Dr. Hartz on 2-21-03 and
obtained a prescription for the steroid Androgel which he
uses for a disorder of Hypogondism.

Specifically, defendant argues that during his Garrity
interview, under threat of termination of employment,
he was required to divulge that his physician, Dr. Hartz,
prescribed him a testosterone steroid. Defendant claims
that because this information was used as the basis for
the affidavit leading to the search warrant to seize
defendant’s medical records, his Garrity rights were
violated.

Defendant has failed to show that any evidence
procured during his Garrity interview was used against
him. Defendant admits, in his Standard 4 brief, that his
“actual Garrity statements were not specifically used
against [him], per-se, used at trial.” Defendant notes
that the prosecutor mentioned Androgen at trial, but
there was no objection and defendant does not claim
error with regard to the prosecutor’s mentioning of
Androgen.

Defendant’s primary argument is that although his
Garrity “statements were not used against him, per-se,
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at trial . . . the statements were used as the basis for the
affidavit leading to the search warrant to seize [defen-
dant’s] medical records for the purpose of introducing
evidence derived thereof against [defendant] at a ‘criminal
proceeding.” ” However, defendant fails to identify any
evidence presented at trial that resulted from the search
warrant to seize defendant’s medical records. In other
words, defendant fails to identify record evidence gleaned
from his medical file that was used as evidence against
him. Thus, while defendant’s argument that the use of his
Garrity statements to secure a search warrant may have
merit, defendant does not show that any of his Garrity
statements or, more relevant to his claim, that the fruit of
his Garrity statements, were used against him in this
prosecution.

C. POSTTRIAL MOTIONS

Whether to grant a new trial is in the trial court’s
discretion, and its decision will not be reversed absent
an abuse of that discretion. People v Cress, 468 Mich
678, 691; 664 NW2d 174 (2003). An abuse of discretion
occurs when the result is outside the range of principled
outcomes. Barnett v Hidalgo, 478 Mich 151, 158; 732
NWw2d 472 (2007).

MCR 6.419(E) states, “The court must state orally on
the record or in a written ruling made a part of the
record its reasons for granting or denying a motion for
a directed verdict of acquittal and for conditionally
granting or denying a motion for a new trial.” Likewise,
MCR 6.431(B) provides:

On the defendant’s motion, the court may order a new
trial on any ground that would support appellate reversal
of the conviction or because it believes that the verdict has
resulted in a miscarriage of justice. The court must state its
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reasons for granting or denying a new trial orally on the
record or in a written ruling made a part of the record.

Defendant argues in his Standard 4 brief that the
trial court erred in not stating on the record its reasons
for denying defendant’s motion for mistrial.

At the May 17, 2004, motion hearing, defendant, acting
pro se, essentially presented the same argument pre-
sented in defendant’s brief on appeal addressing the
constitutionality of Rule 338.3122(2), which we addressed
in part IT of this opinion. The trial court denied the motion
without further comment; however, the record of the
motion hearing indicates that the trial court had previ-
ously considered and rejected all of defendant’s argu-
ments related to this issue. Further, the trial court’s
reasons for denying defendant’s motion can be inferred
from its jury instructions in regard to Trenbolone, which
state in relevant part that the substance at issue in this
case is Trenbolone, which is a controlled substance “un-
less it is expressly intended for administration through
implant to cattle or other non-human species.” Accord-
ingly, the trial court stated its reasons on the record in
regard to the legality of Trenbolone, and reversal is not
required.

D. REMAINING ISSUES

Defendant next reiterates in his Standard 4 brief that
the search of his apartment was unconstitutional. This
issue has, however, previously been addressed in part IV, of
this opinion and we conclude defendant is not entitled to
relief.

Lastly, defendant argues that he was denied a fair
trial through the effect of cumulative errors. We review
this issue to determine if the combination of alleged
errors denied defendant a fair trial. Knapp, supra at
387-388.
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The cumulative effect of several errors can constitute
sufficient prejudice to warrant reversal even when any one
of the errors alone would not merit reversal, but the
cumulative effect of the errors must undermine the confi-
dence in the reliability of the verdict before a new trial is
granted. People v LeBlanc, 465 Mich 575, 591: 640 NW2d
246 (2002). Absent the establishment of errors, there can
be no cumulative effect of errors meriting reversal. People
v Mayhew, 236 Mich App 112, 128; 600 NW2d 370 (1999).
[People v Dobek 274 Mich App 58, 106; 732 NW2d 546
(2007).]

Here, defendant has failed to show any error, and, thus,
his claim of cumulative error must be rejected.

Affirmed.
O’CONNELL, J., concurred.

WHITE, J. (concurring in part and dissenting in part).
I respectfully dissent from the majority’s conclusion
that Mich Admin Code, R 338.3122(2) plainly and
unambiguously provides that possession of Trenbolone
in a form that is “expressly intended for administration
through implants to cattle or other nonhuman species
and which has been approved by the United States drug
enforcement administration for such administration” is
illegal if the possessor intends the Trenbolone for
human consumption.

Defendant was convicted of possession and delivery
of Trenbolone in a form that was expressly intended for
administration through implants to nonhuman ani-
mals. The question is whether the Trenbolone defen-
dant possessed is a controlled substance. Mich Admin
Code, R 338.3122(1) states:

Unless specifically excepted or unless listed in another
schedule, any material, compound, mixture, or preparation
that contains any quantity of an anabolic steroid, including
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its salts, isomers, and salts of isomers if the existence of
such salts of isomers is possible within the specific chemical
designation, is included in schedule 3. As used in this rule,
the term “anabolic steroid” means any of the following
drugs or hormonal substances which are chemically and
pharmacologically related to testosterone, other than es-
trogens, progestins, and corticosteroids, and which pro-
mote muscle growth].]

Mich Admin Code, R 338.3122(1)(w) expressly identi-
fies “Trenbolone.” Thus, unless specifically excepted, a
mixture containing Trenbolone is included in schedule
3.

Rule 338.3122(2) states:

An anabolic steroid which is expressly intended for
administration through implants to cattle or other nonhu-
man species and which has been approved by the United
States drug enforcement administration for such adminis-
tration is specifically excepted from schedule 3.

Trenbolone is an anabolic steroid that has been ap-
proved by the United States Secretary of Health and
Human Services for administration through implants
to cattle or other nonhuman species. 21 CFR 1308.
Defendant possessed Trenbolone in implant form.

Read in conjunction, subsection 1 of Michigan Board
of Pharmacy Rule 338.3122 lists Trenbolone as a sched-
ule 3 substance, making any mixture containing Tren-
bolone a schedule 3 substance, but subsection 2 of the
rule then excepts from schedule 3 any anabolic steroid
which is “expressly intended for administration
through implants to cattle or other nonhuman species
and which has been approved by the United States drug
enforcement administration for such administra-
tion....”

The majority concludes that the rule clearly and
unambiguously focuses on the possessor’s intent with
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respect to the substance, rather than the intent of the
manufacturer or the seller. The majority concludes that
although the Trebolone at issue is expressly intended
for administration through implants to cattle, and
would therefore not be a controlled substance in the
hands of someone who intended to administer it to an
animal, it is nevertheless a controlled substance in the
hands of someone who does not intend to use it for this
purpose.

I do not agree that no guesswork is required in
applying Rule 338.3122, or that it plainly and unam-
biguously identifies Trenbolone as a controlled sub-
stance and only exempts its possession if the possessor
expressly intends that the drug be administered
through implants to cattle or other nonhuman species.
Rule 338.3122 does not unambiguously so provide.
Rather, it identifies Trenbolone as a schedule 3 con-
trolled substance and then states that if it is expressly
intended for administration through implants to ani-
mals, it, the Trebolone, rather than its use, is excepted
from schedule 3. The focus is on the substance and
whether it is a controlled 3 substance. The clause “and
which has been approved by the United States drug
enforcement administration for such administration”
supports this interpretation. The United States Drug
Enforcement Administration does not approve the pos-
session and use of a drug by individuals, rather it
approves the manufacture and use of a drug for specific
purposes in specific forms. The phrase “which is ex-
pressly intended for administration through implants
to cattle or other nonhuman species and which has been
approved by the United States drug enforcement ad-
ministration for such administration” strongly implies
that the word “intended” is directed at the use for
which the drug is expressly made and approved, and not
the use intended by the possessor. A person of ordinary
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intelligence would not be on notice that Trenbolone
that is in a form expressly intended for administration
through implants to cattle is a schedule 3 substance.
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WEISHUHN v CATHOLIC DIOCESE OF LANSING

Docket No. 273117. Submitted April 1, 2008, at Detroit. Decided May 22,
2008, at 9:05 a.m.

Madeline Weishuhn brought an action in the Genesee Circuit Court
against the Catholic Diocese of Lansing and St. Mary’s Catholic
Church, alleging violations of the Whistleblowers’ Protection Act,
MCL 15.361 et seq., and the Civil Rights Act, MCL 37.2101 et seq.,
in connection with the termination of her employment at St.
Mary’s, where she had taught mathematics and religion classes
and performed other duties. The court, Archie L. Hayman, J.,
granted the defendants’ motion for summary disposition of the
claim asserting violation of the Whistleblowers’ Protection Act and
denied the defendants’ motion for summary disposition of the
claim alleging retaliatory termination under the Civil Rights Act.
The defendants appealed by leave granted from the denial of the
motion regarding the claim under the Civil Rights Act.

The Court of Appeals held:

1. The ministerial exception, which precludes subject-matter
jurisdiction over claims involving the employment relationship
between a religious institution and its ministerial employees,
exists in Michigan. The ministerial exception has its roots in the
Establishment Clause and the Free Exercise of Religion Clause of
the First Amendment of the United States Constitution. The
exception bars discrimination claims where religious employers
employ or have employed plaintiffs with religious positions. Appli-
cation of the exception is not inherently complex. It requires
courts to determine only whether the resolution of a plaintiff’s
claim would limit a religious institution’s right to choose who will
perform particular spiritual functions. The exception does not
apply to all employment decisions by religious institutions nor
does it apply to all claims by ministers.

2. The trial court erred in holding that the motion under MCR
2.116(C)(4) for summary disposition of the claim under the Civil
Rights Act, which asserted that the court lacked subject-matter
jurisdiction over the claim because of the application of the
ministerial exception, might create a question of fact for the jury.
A determination that there is no genuine issue of material fact can
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play a part in ruling on a motion for summary disposition under
MCR 2.116(C)(4) and this may involve an evaluation of the factual
elements of the case. However, this evaluation is for the trial court,
not the jury, to make.

3. In determining whether the ministerial exception applies,
courts must first determine whether the employer is a religious
institution and next determine whether the employee is a minis-
terial employee. There is no question here that St. Mary’s is a
religious institution. The order denying the motion for summary
disposition of the claim under the Civil Rights Act must be vacated
and the matter must be remanded for a determination by the trial
court whether the plaintiff was a ministerial employee. The claim
must be dismissed if it is determined that the plaintiff was a
ministerial employee, and proceedings as necessary for a trial must
be scheduled if it is determined that the plaintiff was not a
ministerial employee.

Vacated and remanded.

1. CONSTITUTIONAL LAW — MINISTERIAL EXCEPTION — ESTABLISHMENT OF RELI-
GION — FREE EXERCISE OF RELIGION.

Michigan allows the application of the ministerial exception, which
precludes subject-matter jurisdiction by a court over claims involv-
ing the employment relationship between a religious institution
and its ministerial employees where the resolution of the employ-
ee’s claim would limit the religious institution’s right to choose
who will perform particular spiritual functions; however, the
exception does not apply to all employment decisions by religious
institutions or all claims by ministers.

2. MOTIONS AND ORDERS — SUBJECT-MATTER JURISDICTION — ISSUES OF MATERIAL
Facr.

A determination that there is no genuine issue of material fact may
play a part in a trial court’s ruling on a motion for summary
disposition that alleges that the court lacks jurisdiction of the
subject matter; the determination regarding whether there is a
genuine issue of material fact is for the trial court, not the jury, in
regard to the motion for summary disposition (MCR 2.116[C][4]).

Law Offices of Julie A. Gafkay, PLC (by Julie A.
Gafkay and Sandra D. Hanshaw), and Joliat, Tosto,
McCormick & Bade, PLC (by Michael T. Joliat), for the
plaintiff.
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Foster, Swift, Collins & Smith, PC. (by Thomas R.
Meagher and Stephen J. Rhodes), for the defendants.

Before: ZAHRA, Pd., and WHITBECK and BECKERING, Jd.

PER CURIAM. Defendants Catholic Diocese of Lansing
(the Diocese) and St. Mary’s Catholic Church (St.
Mary’s) appeal by leave granted the trial court’s order
denying their motion for summary disposition in this
Civil Rights Act retaliatory-termination case. We vacate
and remand for further proceedings.

I. OVERVIEW

This case involves the “ministerial exception.” The
ministerial exception is a nonstatutory, constitutionally
compelled exception to the application of employment-
discrimination and civil rights statutes to religious
institutions and their “ministerial” employees. The
ministerial exception has its roots in the Establishment
and Free Exercise of Religion clauses of the First
Amendment and generally bars inquiry into a religious
institution’s underlying motivation for a contested em-
ployment decision.

We first conclude that the ministerial exception ex-
ists in Michigan. We next conclude that the trial court
erred when it concluded that the motion before it—
which sought summary disposition of plaintiff Madeline
Weishuhn’s retaliatory-termination claim on the
ground that the trial court lacked jurisdiction of the
subject matter because of the ministerial exception—
might create a question for the jury. We therefore
remand to the trial court for an analysis of, and conclu-
sions regarding, whether Weishuhn was a “ministerial”
employee. We direct the trial court, in undertaking that
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analysis and reaching those conclusions, to focus on the
totality of Weishuhn’s duties and responsibilities, her
position, and her function.

II. BASIC FACTS AND PROCEDURAL HISTORY

A. WEISHUHN’S BACKGROUND

In 1992, Weishuhn obtained her Bachelor of Science
degree in elementary education from the University of
Michigan. For more than 10 years, until 1999,
Weishuhn worked for St. Charles and Helena Catholic
Church in Clio, Michigan. She was that church’s direc-
tor of religious education for its “parish religious ed[u-
cation] program” for approximately eight years. In
2001, she obtained her master’s degree in teaching from
Marygrove College.

B. WEISHUHN’S EMPLOYMENT AND DUTIES AT ST. MARY’S

In August 1999, Weishuhn began teaching at St.
Mary’s Elementary School in Mount Morris, Michigan.
Weishuhn taught mathematics for the fifth through the
eighth grades and carried out religious responsibilities
that included teaching religion for the sixth through the
eighth grades. Initially, Weishuhn taught two math-
ematics classes and four religion classes each day, but
she later taught four mathematics classes and three
religion classes each day. And in her final year at St.
Mary’s (2004-2005), she taught four mathematics
classes and two religion classes each day.

At her deposition, Weishuhn explained that her
religious-education duties entailed teaching sixth-,
seventh-, and eighth-grade religion classes. She was
also responsible for planning Masses for those grades,
as well as assisting a fourth-grade teacher with student
liturgies. Weishuhn and the St. Mary’s pastor discussed



154 279 MicH App 150 [May

the subject matter of the Masses. Weishuhn also pre-
pared her seventh- and eighth-grade students for the
sacrament of confirmation, and she developed reconcili-
ation (penance) services twice a year. At her deposition,
Weishuhn agreed that her responsibilities were minis-
terial in the sense that she provided religious direction
for her students. She also testified that religion was an
integral part of the school’s curriculum and her lesson
plan.

C. THE PROCEEDINGS BELOW

After a series of employment-related incidents, none
of which involved the subject of religion, St. Mary’s
terminated Weishuhn’s employment in the spring of
2005. Weishuhn later filed a two-count complaint
against defendants, alleging violations of the Whistle-
blowers’ Protection Act! and the Civil Rights Act? for
retaliatory termination. Defendants then moved for
summary disposition pursuant to MCR 2.116(C)(10),
asserting that both of Weishuhn’s claims failed as a
matter of law. The trial court granted the motion with
respect to the Whistleblowers’ Protection Act claim, but
it denied the motion with respect to the retaliation
claim under the Civil Rights Act.

In June 2006, defendants moved for summary dispo-
sition pursuant to MCR 2.116(C)(4), arguing that the
trial court lacked subject-matter jurisdiction over
Weishuhn’s employment-discrimination claim because
of the ministerial exception. Defendants asserted that
“[bJecause [Weishuhn’s] duties while employed by St.
Mary’s School included a ‘spiritual function,” the First
Amendment of the United States Constitution pre-

! MCL 15.361 et seq.
2 MCL 37.2101 et seq.
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cludes application of the Elliott Larsen Civil Rights
Act... to [her] employment relationship with St.
Mary’s School.” The trial court denied defendants’
motion, ruling that there was a question of fact for the
jury in terms of whether Weishuhn’s primary function
was spiritual in nature. In reaching its conclusion, the
trial court noted that the caselaw cited by the parties
used the word “primary.” The trial court also acknowl-
edged that there appeared to be some overlap between
Weishuhn’s duties in terms of secular and spiritual
teaching, and opined that “this is a case that maybe
could create some new law in this area, at least maybe
get some clarification as to whether or not there needs
to be an analysis by the court with respect to this
primary or secondary purpose.” The trial court gave
effect to its ruling in a subsequent written order. The
trial court also denied defendants’ motion for reconsid-
eration of this matter. Defendants now appeal.

III. THE MINISTERIAL EXCEPTION

A. STANDARD OF REVIEW

This Court reviews de novo a motion for summary
disposition pursuant to MCR 2.116(C)(4).? “When view-
ing a motion under MCR 2.116(C)(4), this Court must
determine whether the pleadings demonstrate that the
defendant was entitled to judgment as a matter of law,
or whether the affidavits and other proofs show that
there was no genuine issue of material fact.”* This
Court also reviews constitutional issues de novo on
appeal.’

3 Cork v Applebee’s of Michigan, Inc, 239 Mich App 311, 315; 608 NW2d
62 (2000).

4 Id.
5 DeGeorge v Warheit, 276 Mich App 587, 591; 741 NW2d 384 (2007).
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B. THE CIVIL RIGHTS ACT

As noted above, Weishuhn alleged a violation of the
Civil Rights Act. One purpose of that act is “to eradicate
particular forms of discrimination in the workplace.”¢
The act provides in pertinent part that “a person shall
not ... [rletaliate or discriminate against a person
because the person has opposed a violation of this act,
or because the person has made a charge, filed a
complaint, testified, assisted, or participated in an in-
vestigation, proceeding, or hearing under this act.””

C. THE FIRST AMENDMENT

The First Amendment of the United States Consti-
tution provides in pertinent part that “Congress shall
make no law respecting an establishment of religion, or
prohibiting the free exercise thereofl.]”® The First
Amendment applies to the states through the Four-
teenth Amendment.® “[TThe state and federal provi-
sions of the Establishment Clause and the Free Exer-
cise Clause of the First Amendment of the United
States Constitution[] are subject to similar interpreta-
tion.”1% The Establishment Clause guarantees govern-
mental neutrality with respect to religion!! and guards
against excessive governmental entanglement with re-

5 Elezovic v Ford Motor Co, 274 Mich App 1, 6; 731 NW2d 452 (2007).

” MCL 37.2701(a).

8 US Const, Am 1.

9 Assemany v Archdiocese of Detroit, 173 Mich App 752, 759; 434 NW2d
233 (1988), citing Cantwell v Connecticut, 310 US 296, 303; 60 S Ct 900;
84 L Ed 1213 (1940).

10 Scalise v Boy Scouts of America, 265 Mich App 1, 11; 692 NW2d 858
(2005). See also Advisory Opinion re Constitutionality of PA 1970, No 100,
384 Mich 82, 105; 180 NW2d 265 (1970).

Y Scalise, supra at 14-15, citing Good News Club v Milford Central
School, 533 US 98, 106; 121 S Ct 2093; 150 L Ed 2d 151 (2001).
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ligion.2 And the Free Exercise Clause generally prohib-
its governmental regulation of religious beliefs.!3

D. THE CONTOURS OF THE MINISTERIAL EXCEPTION

The ministerial exception has its roots in the First
Amendment’s guarantees of religious freedom!* and,
generally, it “bars any inquiry into a religious organi-
zation’s underlying motivation for [a] contested em-
ployment decision.”'> More specifically, the ministerial
exception “precludes subject matter jurisdiction over
claims involving the employment relationship between
a religious institution and its ministerial employ-
ees[.]”1% Federal courts have held that the ministerial
exception bars employment-discrimination claims un-
der the federal Civil Rights Act,!” the Americans with
Disabilities Act,'® the Age Discrimination in Employ-
ment Act,”® and common-law claims.?0 Courts applying
the ministerial exception to employment-discrimination
claims base such application on a religious “institution’s
constitutional right to be free from judicial interference in
the selection of . . . employees.”?! And one state supreme
court has described the ministerial exception as a

12 Lemon v Kurtzman, 403 US 602, 612-613; 91 S Ct 2105; 29 L. Ed 2d
745 (1971).

13 Wisconsin v Yoder, 406 US 205, 220; 92 S Ct 1526; 32 L Ed 2d 15
(1972); Sherbert v Verner, 374 US 398, 402; 83 S Ct 1790; 10 L. Ed 2d 965
(1963); Assemany, supra at 759.

4 Hollins v Methodist Healthcare, Inc, 474 F3d 223, 225 (CA 6, 2007).

5 Petruska v Gannon Univ, 462 F3d 294, 304 (CA 3, 2006).

16 Hollins, supra at 225.
1742 USC 2000e et seq.
18 42 USC 12101 et seq.
19 29 USC 621 et seq.

20

Hollins, supra at 225.
2 Id.
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“nonstatutory, constitutionally compelled” exception to
federal civil rights laws.22

We note that “[w]ith respect to questions of federal law,
this Court is not bound by precedent from federal courts
except the United States Supreme Court.”? “However,
where the United States Supreme Court has not re-
solved an issue, a state court may choose among con-
flicting lower federal court decisions ... to adopt the
rule it determines to be most appropriate.”?* And, in
applying the ministerial exception to state civil rights
laws, one state appellate court has noted that “there
is ... no reason why an exemption carved by the courts
from federal civil rights laws should not also apply to
their state analogs.”?

However, the United States Court of Appeals for the
Fourth Circuit has cautioned that “[t]he ministerial ex-
ception does not insulate wholesale the religious employer
from the operation of federal anti-discrimination stat-
utes.”? The United States Court of Appeals for the
Third Circuit explained that the ministerial exception
“requires federal courts to determine only whether the
resolution of the plaintiff’s claim would limit a church’s
right to choose who will perform particular spiritual
functions.”?” The Third Circuit then continued as fol-
lows:

22 Catholic Charities of Sacramento, Inc v Superior Court, 32 Cal 4th
527, 543-544; 10 Cal Rptr 3d 283; 85 P3d 67 (2004).

% Moore v Moore, 266 Mich App 96, 102; 700 NW2d 414 (2005).
% Id.

25 Hope Int’l Univ v Superior Court, 119 Cal App 4th 719, 734; 14 Cal
Rptr 3d 643 (2004).

% Equal Employment Opportunity Comm v Roman Catholic Diocese of
Raleigh, 213 F3d 795, 801 (CA 4, 2000); see also Hartwig v Albertus Magnus
College, 93 F Supp 2d 200, 211 (D Conn, 2000) (“the Free Exercise Clause
does not shield all employment decisions by religiously-affiliated institu-
tions”).

2T Petruska, supra at 305 n 8.
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[W]le agree with the implied findings of our sister
circuits that Congress would prefer a tailored exception to
Title VII than a complete invalidation of the statute.
Finally, our remedy is limited: It does not apply to all
employment decisions by religious institutions, nor does it
apply to all claims by ministers. It applies only to claims
involving a religious institution’s choice as to who will
perform spiritual functions.2’

Therefore, “[w]hile the ministerial exception pro-
motes the most cherished principles of religious liberty,
its contours are not unlimited and its application in a
given case requires a fact-specific inquiry.”?® As the
United States Court of Appeals for the Sixth Circuit has
succinctly stated, the ministerial exception applies
when (1) the employer is a religious institution, and (2)
the employee is a ministerial employee.?* When the
employer’s “ ‘mission is marked by clear or obvious
religious characteristics,” ” this satisfies the first
prong.?! Thus, courts have held that “religiously affili-
ated schools, corporations, and hospitals... come
within the meaning of a ‘religious institution’ ” for
purposes of the ministerial exception.3?

Under the second prong, the scope of the ministerial
exception depends on the individual’s position. The
Sixth Circuit previously “applied the ministerial excep-
tion only to ordained ministers”; however, it later
extended the exception to a nonordained plaintiff who
fulfilled a pastoral role in a hospital.?* Therefore, rather
than focusing on the fact of ordination, the function of

28 Id. (emphasis in original).
2 Roman Catholic Diocese of Raleigh, supra at 801.
30 Hollins, supra at 225.

31 Id. at 226, quoting Shaliehsabou v Hebrew Home of Greater Wash-
ington, Inc, 363 F3d 299, 310 (CA 4, 2004).

32 Id. at 225.
3 Id. at 226.
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an individual’s employment position has generally been
dispositive of the question whether that position was
“ministerial.”3* Accordingly, the ministerial exception
applies when “the employee’s primary duties consist of
teaching, spreading the faith, church governance, su-
pervision of a religious order, or supervision or partici-
pation in religious ritual and worship ....”3 Under
those circumstances, the employee is considered
clergy.®¢ Indeed, the United States District Court for the
District of Connecticut stressed the primacy of the
employee’s religious duties and responsibilities:

Courts are required to examine the duties and respon-
sibilities of the particular employee and examine whether
they are ministerial or secular in nature. It is only when
the Court concludes that the employee had primarily
religious duties and responsibilities that the employment
decision made by the religiously-affiliated institution is
barred from review by the Free Exercise Clause.”

In McClure v Salvation Army,*® the plaintiff com-
menced an action alleging retaliation by the defendant
Salvation Army after the plaintiff initiated a gender-
discrimination claim. The United States Court of Ap-
peals for the Fifth Circuit first stated that the Salvation
Army was a church and that the plaintiff, as a denomi-
nated officer, was one of the Salvation Army’s clergy.?®
The court then concluded that the First Amendment
exempted the Salvation Army from federal civil rights
laws under the circumstances, because its “ministers”

34 Id., citing Rayburn v Gen Conference of Seventh-Day Adventists, 772
F2d 1164, 1168 (CA 4, 1985).

3% Rayburn, supra at 1169 (citation and quotation marks omitted).
36 Id.

3T Hartwig, supra at 211 (emphasis added).

38 McClure v Salvation Army, 460 F2d 553, 555 (CA 5, 1972).

3 Id. at 554.
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were “the chief instrument by which the church seeks
to fulfill its purpose.”#

Other jurisdictions have consistently applied the
ministerial exception in cases where the plaintiffs’
positions were inherently or exclusively religious, as in
the case of clergy members and the like.*' Additionally,
courts have applied the ministerial exception to cases
where the plaintiffs’ functions were essentially liturgi-
cal, that is, related to worship.* Yet other courts have
also applied the ministerial exception to cases where the
plaintiffs’ functions were inextricably intertwined with
a religious institution’s doctrine** and where the plain-
tiffs’ positions entailed proselytizing on the defendant
church’s behalf.** But foreign jurisdictions have not

40 Id. at 559.

41 See, e.g., Petruska, supra at 299, 305 (chaplain); Williams v Episcopal
Diocese of Massachusetts, 436 Mass 574, 577; 766 NE2d 820 (2002)
(ordained priest); Gellington v Christian Methodist Episcopal Church, Inc,
203 F3d 1299, 1304 (CA 11, 2000) (minister); Combs v Central Texas
Annual Conference of United Methodist Church, 173 F3d 343, 350 (CA 5,
1999) (clergy member); Sanchez v Catholic Foreign Society of America, 82
F Supp 2d 1338, 1345 (MD Fla, 1999) (ordained priest seeking to be rehired
as priest); Bell v Presbyterian Church, 126 F3d 328, 332-333 (CA 4, 1997)
(ordained minister); Young v Northern Illinois Conference of United Meth-
odist Church, 21 F3d 184, 187 (CA 7, 1994) (probationary minister); Natal
v Christian & Missionary Alliance, 878 F2d 1575, 1576, 1578 (CA 1, 1989)
(clergyman); Rayburn, supra at 1167 (applicant for pastoral position at
church).

42 See, e.g., Tomic v Catholic Diocese of Peoria, 442 ¥F3d 1036, 1037,
1042 (CA 7, 2006) (church music director and organist); Egan v Hamline
United Methodist Church, 679 NW2d 350, 354 (Minn App, 2004) (church
music director); Miller v Bay View United Methodist Church, Inc, 141 F
Supp 2d 1174, 1181-1182 (ED Wis, 2001) (church music and choir
director); Roman Catholic Diocese of Raleigh, supra at 802 (director of
music ministry and part-time music teacher at religious school); Stark-
man v Evans, 198 F3d 173, 174, 177 (CA 5, 1999) (church choir director).

43 See, e.g., Shaliehsabou, supra at 301, 309 (a kosher supervisor for the
defendant nonprofit religious and charitable corporation).

4 Alicea-Hernandez v Catholic Bishop of Chicago, 320 F3d 698, 703
(CA 7, 2003) (communications manager for the Archdiocese of Chicago).
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extended the ministerial exception to cases where the
plaintiffs’ positions have no connection with the reli-
gious institution’s doctrinal mission.*

E. THE MINISTERIAL EXCEPTION AND
THE TEACHING FUNCTIONS

(1) CASES APPLYING FIRST AMENDMENT RATIONALE

We first note that there are cases in which courts
have concluded that the ministerial exception applied to
teachers, but then disposed of those cases on a broader
First Amendment rationale. For example, in Stately v
Indian Community School of Milwaukee, Inc,*® al-
though the United States District Court for the Eastern
District of Wisconsin found that the plaintiff filled a
ministerial position, it ultimately concluded that her
claim must fail under Establishment Clause grounds
because her claim “would result in excessive entangle-
ment both procedurally and substantively.” Similarly, in
Curay-Cramer v Ursuline Academy of Wilmington,*” the
United States District Court for the District of Dela-
ware concluded that the ministerial exception applied
to the plaintiff, who taught English and religion classes,
but ultimately dismissed the plaintiff’s case on applica-
tion of the Free Exercise Clause. And in Powell v
Stafford,*® the United States District Court for the
District of Colorado also concluded that the ministerial

4 See, e.g., Archdiocese of Washington v Moersen, 399 Md 637, 639; 925
A2d 659 (2007) (organist); Smith v Raleigh Dist of North Carolina
Methodist Church, 63 F Supp 2d 694, 706 (ED NC, 1999) (receptionist or
secretary); Lukaszewski v Nazareth Hosp, 764 F Supp 57, 60-61 (ED Pa,
1991) (plant operations director).

46 Stately v Indian Community School of Milwaukee, Inc, 351 F Supp 2d
858, 870 (ED Wis, 2004).

4T Curay-Cramer v Ursuline Academy of Wilmington, 344 F Supp 2d
923, 926, 932, 935 (D Del, 2004), aff’d 450 F3d 130 (2006).

48 Powell v Stafford, 859 F Supp 1343, 1348 (D Colo, 1994).
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exception applied to a theology teacher at a Catholic
high school but, instead of barring the plaintiff’s claim
on the basis of the ministerial exception, the court then
provided an analysis under the Free Exercise Clause,
concluding that “the balance of values does not favor
the government’s interference with the [defendant’s]
decision as to the appropriate individual to teach its
theology” classes.*?

(2) CASES CONSTRUING THE MINISTERIAL EXCEPTION

However, there are a number of cases in which the
courts have directly applied the ministerial exception to
teachers. For example, in Equal Employment Opportu-
nity Comm v Catholic Univ of America,” it was clear
that the ministerial exception applied to a nun teaching
canon law. And the Fourth Circuit has applied the
ministerial exception to a director of music ministry
and part-time music teacher at a religious school.’! In
reaching its conclusion, the Fourth Circuit noted that
the plaintiff’s “positions are bound up in the selection,
presentation, and teaching of music, which is an inte-
gral part of Catholic worship and belief.”5? According to

49 But see Longo v Regis Jesuit High School Corp, unpublished order of
the United States District Court for the District of Colorado, entered
January 25, 2006 (No. 02-CV-001957-PSF-OES), see 2006 US Dist LEXIS
4142, in which the district court reached an opposite conclusion. In that
case, the plaintiff was also employed as a theology teacher, but the court
concluded that the defendant was not entitled to summary judgment
under the ministerial exception. Pp *2, *19. The district court opined that
“it cannot be said that there are no disputed material facts that show that
plaintiff’s duties were ‘exclusively religious’ as in the Powell case, or even
primarily religious in that they consisted of spreading the faith, or
supervising or participating in religious ritual or worship.” P * 19.

50 Equal Employment Opportunity Comm v Catholic Univ of America,
317 US App DC 343; 83 F3d 455, 461-465 (1996).

51 Roman Catholic Diocese of Raleigh, supra at 802.
52 Id.
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the court, “[a]t the heart of [the] case [was] the unde-
niable fact that music is a vital means of expressing and
celebrating those beliefs which a religious community
holds most sacred.”5?

Conversely, there are cases in which courts have
ruled that the ministerial exception did not apply to
teachers. For example, in Redhead v Conference of
Seventh-Day Adventists,** the United States District
Court for the Eastern District of New York ruled that
the plaintiff, who taught one hour of Bible study each
school day and spent the remainder of the school day on
secular subjects, was not covered by the exception. In
Hope Int’l Univ v Superior Court,* the California Court
of Appeals found that the defendant had failed as a
matter of law to establish that the plaintiffs, two
professors who taught psychology, were covered by the
ministerial exception. In Hartwig v Albertus Magnus
College,” the United States District Court for the
District of Connecticut found that there was a genuine
issue of material fact regarding whether the plaintiff’s
duties were “primarily religious.” And in Guinan v
Roman Catholic Archdiocese of Indianapolis,® the
United States District Court for the Southern District
of Indiana concluded that the application of the minis-
terial exception to nonministers, like the plaintiff, was
generally reserved to positions that were “close to being
exclusively religious based, such as a chaplain or a
pastor’s assistant.” The court also noted that “the

% Id.

5 Redhead v Conference of Seventh-Day Adventists, 440 F Supp 2d 211,
220-222 (ED NY, 2006).

5 Hope Int’l Univ, supra at 724.
% Hartwig, supra at 211.

5T Guinan v Roman Catholic Archdiocese of Indianapolis, 42 F Supp 2d
849, 853 (SD Ind, 1998).
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secular nature of [the plaintiff’s] position [was] under-
scored by the fact that the [defendant] did not require
teachers at [its school] to be Catholic . . ..”58

Finally, in Welter v Seton Hall Univ,* the New Jersey
Supreme Court expressly rejected the proposition that
“an employee’s status as a cleric within a religious
organization, standing alone, justifie[d] judicial absten-
tion from enforcement of rights in job security....”
Ultimately, the court concluded that the plaintiffs did
not perform any ministerial duties.®® Significantly, the
plaintiffs, in their roles as computer-science instruc-
tors, did not act as intermediaries between a church and
its congregation.®! Indeed, rather surprisingly, the de-
fendant acknowledged that, but for the plaintiffs’ status
as nuns, “this case presents a purely secular issue
cognizable in the civil courts.”62

F. MICHIGAN AND THE MINISTERIAL EXCEPTION

(1) McLEOD

In McLeod v Providence Christian School,% a panel of
this Court avoided applying the ministerial exception
directly. Rather, the panel utilized a broader First
Amendment analysis along the lines of Stately, Curay-
Cramer, and Powell. In McLeod, the plaintiff filed an
employment-discrimination action against a school that
the members of the Netherlands Reformed Congrega-

8 Id. at 852-853.

5 Welter v Seton Hall Univ, 128 NJ 279, 294; 608 A2d 206 (1992).
80 Id. at 298.

61 Id. at 299.

62 Id. at 298.

5 McLeod v Providence Christian School, 160 Mich App 333; 408
NW2d 146 (1987).
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tion owned.% The plaintiff alleged that the school had a
discriminatory policy of precluding employment for
women with preschool-age children on the basis of the
school’s religious doctrine. The trial court denied the
school’s motion for summary disposition, concluding in
part that the First Amendment had not been violated
after “balancing the state’s interest in eradicating sex
discrimination against the burden placed upon [the
school]’s First Amendment free exercise rights . ...”%

On appeal, the school argued, among other things,
that the antidiscrimination law violated its “First
Amendment right to free exercise of religion.”%® The
McLeod panel framed the issue as “whether the prohi-
bition against employment discrimination on the basis
of sex imposed by [MCL 37.2101 et seq.] impinges upon
[the school] employer’s First Amendment right of free
exercise of religion.”®” In resolving this question, the
panel employed the balancing test articulated by Yoder
and Sherbert:

“First, the belief, or conduct motivated by the belief,
must be religious in nature. Second, the party complaining
of a free exercise clause violation must show that the
regulations under review impose a substantial burden on
the exercise of religion. Third, if the complaining party
demonstrates that it is burdened by the regulations, the
state must have a compelling state purpose for its laws.
Relevant to this prong is an inquiry into whether there
exists a less restrictive alternative to the regulation.”8!

54 Id. at 336.
% Id. at 342.
5 Id.
57 Id.

8 Id. at 343-344, quoting Dep’t of Social Services v Emmanuel Baptist
Pre-School, 150 Mich App 254, 262; 388 NW2d 326 (1986), citing
Sherbert, supra at 403-407.
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Applying the test, the McLeod panel concluded that the
fact that religious beliefs motivated the school’s conduct
satisfied the first prong of the test.®? The panel also
concluded that the regulation imposed a burden on the
school’s exercise of religion, satisfying the second prong
of the test. However, the panel concluded that the act’s
prohibition against sex discrimination did not consti-
tute an undue burden on the school’s religious beliefs.
In reaching that conclusion, the panel noted that the
act did not present the school with the type of “ ‘hard
choice’ 7 that an undue burden generally creates for
such a religious institution.” Significantly, the act pro-
vided that an employer might apply for an exemption
from the act on the basis of religious beliefs. Ultimately,
the panel concluded that “the state’s interest in eradi-
cating employment discrimination renders the burden
upon [the school]’s free exercise of religion a constitu-
tionally permissible one.””

The McLeod panel also rejected the school’s argument
that the act violated the Establishment Clause, determin-
ing that the act did not “foster[] excessive entanglement
between religion and government.””? In reaching its
conclusion, the panel noted that “[t]he act constitutes a
restriction or a penalty upon certain hiring practices by
providing a statutory right to those who are discrimi-
nated against to sue for money damages.””® And the
panel concluded that such a private cause of action
would not “give rise to ongoing interference with the
religious practices of the churchl[,]” or “result in any
ongoing scrutiny of [the schooll’s operations.”’

% McLeod, supra at 344.
" Id.

" Id. at 345.

2 Id. at 346.

B Id.

“Id.
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(2) ASSEMANY

Shortly thereafter, however, in Assemany v Archdio-
cese of Detroit,” a panel of this Court implicitly adopted
the ministerial exception. In Assemany, the plaintiff
filed an employment-discrimination suit against the
defendant.” On appeal, the plaintiff argued that “a
factual dispute existed as to whether plaintiff should be
classified as a secular (layman) or nonsecular (religious)
employee,” and, therefore, the trial court improperly
engaged in fact-finding when it granted the defendants
summary disposition.”” The plaintiff asserted that he
was merely the church’s organist and “a secular em-
ployee who supported defendants’ religious activities
but did not engage in the propagation of religious
doctrine or faith.””® The Assemany panel disagreed,
concluding that the plaintiff’s characterization of his
position was oversimplified. In its analysis, the panel
concentrated on the plaintiff’s duties and responsibili-
ties:

Plaintiff was required to have a working knowledge of
the Catholic religion and liturgy. He was responsible for the
selection and teaching of all liturgical music in the parish.
His primary responsibility was to enable and encourage the
[defendants’] choir and congregation to participate in the
Catholic liturgy through song. Plaintiff assumed a
pastoral-liturgical leadership role in the parish.

On the basis of the facts of this case, we conclude that,
while employed [by the defendants], plaintiff was more
than just an organist. He was the head of the musical
branch of the Catholic liturgy there. Plaintiff was inti-
mately involved in the propagation of Catholic doctrine and

s Assemany, supra.
6 Id. at 758.

T Id.

8 Id. at 763.
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the observance and conduct of Catholic liturgy by the
[defendants’] congregation.'”!

The Assemany panel concluded that based on the
“ “function of his position,” ” the plaintiff was “clergy”
as defined in Rayburn®® and that the Free Exercise
Clause barred his discrimination claim.®! The panel,
therefore, held that the plaintiff “failed to establish the
existence of a dispute concerning an issue of material
fact as to his role at [the defendant church]” and that
“[t]he trial court did not engage in fact finding when it
held that plaintiff performed a nonsecular function at”
the church.®?

In its discussion, the Assemany panel noted cases
where courts have “held that employment decisions by
religious bodies regarding lay teachers in church-run
schools whose duties include teaching religion directly
or indirectly are protected by the Free Exercise Clause
from claims under Title VII.”8 However, the panel also
noted that “[iln cases involving church employees who
are not involved in the propagation of religious faith or
religious doctrine, courts have held that Title VII ac-
tions against religious employers are not barred by the
Free Exercise Clause notwithstanding the employers’

®Id.
80 Id.
8 Id.
8 Id.

8 Id. at 761, citing EEOC v Southwestern Baptist Theological Semi-
nary, 651 F2d 277, 283 (CA 5, 1981) (seminary instructors not entitled to
Title VII coverage); Maguire v Marquette Univ, 627 F Supp 1499 (ED Wis,
1986) (Title VII sex discrimination suit by the plaintiff denied employ-
ment as associate professor of theology barred by First Amendment);
Miller v Catholic Diocese of Great Falls, 728 P2d 794 (Mont, 1986) (the
plaintiff’s suit for breach of the covenant of good faith and fair dealing in
employment following her discharge for failure to maintain discipline in
the classroom barred by the Free Exercise of Religion Clause of the
United States and Montana constitutions).
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arguments that their employment decisions were
founded on religious beliefs.”8

The Assemany panel also noted a line of cases that
barred employment-discrimination claims by employees
performing religious functions at religious institu-
tions.® Specifically, the Assemany panel cited McClure,
the seminal ministerial-exception case, for the proposi-
tion that “the Free Exercise Clause precludes judicial
review of decisions by religious bodies concerning dis-
cipline or employment of ministers.”s¢ Additionally, the
Assemany panel noted that the “ ‘ministerial excep-
tion,” ” as articulated by McClure and Rayburn, “does
not depend upon ordination ‘but upon the function of
the position.” 787 The Assemany panel then directly
quoted the Rayburn holding:

“As a general rule, if the employee’s primary duties
consist of teaching, spreading the faith, church governance,
supervision of a religious order, or supervision or partici-
pation in religious ritual and worship, he or she should be
considered ‘clergy.’ . .. This approach necessarily requires
a court to determine whether a position is important to the
spiritual and pastoral mission of the church.”!88!

Thus, the Assemany panel disposed of the case using

8 Assemany, supra at 762, citing Southwestern Baptist Theological
Seminary, supra (support and administrative staff of seminary covered
by Title VII); EEOC v Pacific Press Publishing Ass’n, 676 F2d 1272 (CA
9, 1982) (editorial secretary for nonprofit publisher of religious books);
EEOC v Mississippt College, 626 F2d 477 (CA 5, 1980) (assistant
professor of psychology at private college owned and operated by the
Mississippi Baptist Convention); EEOC v Fremont Christian School, 781
F2d 1362 (CA 9, 1986), and McLeod, supra (lay teacher at private school
owned and operated by church).

8 Assemany, supra at 760-762.

86 Id, supra at 760, citing McClure, supra at 560-561.

87 Assemany, supra at 760-761, quoting Rayburn, supra at 1168.

8 Assemany, supra at 761, quoting Rayburn, supra at 1169 (internal
quotation marks and citation omitted).
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the ministerial exception, although it did not expressly
state as much. Indeed, the Assemany panel’s disposition
of the plaintiff’s claim directly relied on the Rayburn
rationale and was certainly consistent with the Fourth
Circuit’s disposition of Roman Catholic Diocese of Ra-
leigh.® As noted previously, the court there found that
the plaintiff’s “positions are bound up in the selection,
presentation, and teaching of music, which is an inte-
gral part of Catholic worship and belief.”%

(3) PORTH

In Porth v Roman Catholic Diocese of Kalamazoo,*
the plaintiff was a Protestant and former teacher at the
defendant’s Catholic school. The school terminated her
employment after it did not renew her contract on the
basis of a new school policy that provided that it would
employ only Catholics as teachers. The plaintiff filed
suit, arguing that the defendant’s policy discriminated
against her on the basis of religion, which was contrary
to the Michigan Civil Rights Act.®? The trial court
granted summary disposition in favor of the defendant
pursuant to MCR 2.116(C)(10), basing its ruling on the
Free Exercise Clause and the ministerial exception.®
The Porth panel affirmed, but on different grounds.* It
stated that it was resolving the conflict between the free
exercise of religion and the Michigan Civil Rights Act
“in favor of religious liberty.”% The panel then held that

8 Roman Catholic Diocese of Raleigh, supra at 802.
9 Id.

91 Porth v Roman Catholic Diocese of Kalamazoo, 209 Mich App 630,
632; 532 NW2d 195 (1995).

92 MCL 37.2101 et seq.

9 Porth, supra at 632-633.
9 Id. at 633.

% Id. at 632.
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the Religious Freedom Restoration Act of 1993% barred
application of the Michigan Civil Rights Act to the
defendants’ conduct.?’

We note that the Religious Freedom Restoration Act
of 1993 (the RFRA) “prohibit[ed] the government from
substantially burdening a person’s exercise of religion,
even by means of a generally applicable, religion-
neutral law, unless the government could demonstrate
that the burden imposed furthers a compelling govern-
mental interest and that it constitutes the least restric-
tive means of furthering such interest.”*® However, the
United States Supreme Court later nullified the RFRA,
holding that Congress exceeded its power in enacting
that statute as applied to state laws.? Consequently,
much of the reasoning of the Porth panel is no longer
applicable.

The only mention of the ministerial exception in
Porth comes in a footnote. There, the Porth panel stated
that it “question[ed], but [did] not decide, the applica-
bility of the ‘ministerial exception.” ”1% The panel went
on to state, “For purposes of defendants’ motion for
summary disposition, we accept plaintiff’s factual asser-
tion that her primary duties were secular in nature.”!

Reading the Porth decision in its entirety, we con-
clude that in its footnote, the Porth panel did not
question whether the ministerial exception existed in
Michigan. Rather, particularly in light of the second

9 42 TUSC 2000bb et seq.
97 Porth, supra at 640.

9% Greater Bible Way Temple v City of Jackson, 478 Mich 373, 380-381;
733 NW2d 734 (2007).

9 City of Boerne v Flores, 521 US 507, 519-520; 117 S Ct 2157; 138 L Ed
2d 624 (1997).

100 Porth, supra at 633 n 1.
101 Id'
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sentence in the footnote, we conclude that the Porth
panel merely questioned—but did not decide because it
resolved the case on other grounds—whether the excep-
tion applied to the plaintiff’s circumstances in light of
her factual assertion that her primary duties were
secular in nature. Therefore, we conclude that Porth
does not control with respect to the question whether
the ministerial exception exists in Michigan.

(4) CONCLUSION

We conclude that under Assemany and the cases on
which that decision relied, the ministerial exception
exists in Michigan. This exception bars discrimination
claims where religious employers employ or have em-
ployed plaintiffs with religious positions.'%? It precludes
subject-matter jurisdiction over claims involving the
employment relationship between a religious institu-
tion and its ministerial employees.!®® The exception
“provides maximum protection of the First Amendment
right to the free exercise of religious beliefs.”1%* More-
over, “the ministerial exception ... is robust where it
applies . . . preclud[ing] any inquiry whatsoever into the
reasons behind a church’s ministerial employment de-
cision.”1% However, the ministerial exception does not
shield all employment decisions by a religious employer
from antidiscrimination laws.1%

We agree with the Third Circuit when it concluded
that the application of the ministerial exception is not
“inherently complex.”1%7 It requires our courts to deter-

192 See Assemany, supra at 763.

193 Hollins, supra at 225.

14 Rayburn, supra at 1169.

195 Roman Catholic Diocese of Raleigh, supra at 801.

16 See Petruska, supra at 305 n 8; Hartwig, supra at 211.

07 Petruska, supra at 305 n 8.
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mine only whether the resolution of a plaintiff’s claim
would limit a religious institution’s right to choose
who will perform particular spiritual functions. It is a
tailored exception to the application of employment-
discrimination and other similar statutes, not an
invalidation of such statutes. And the remedy is
limited, because it does not apply to all employment
decisions by religious institutions nor does it apply to
all claims by ministers.'® The question here, then, is
whether, under the circumstances of this case, the
ministerial exception applies to Weishuhn’s Civil Rights
Act retaliation claim.

IV. APPLYING THE MINISTERIAL EXCEPTION TO WEISHUHN’S CLAIM

A. THE BASIS FOR THE EXCEPTION AND THE CLAIM BEFORE US

We observe, as is apparent from our discussion above,
that the ministerial exception is grounded in the First
Amendment. We further observe that, in their state-
ment of the issues presented, defendants stated that the
issue here was whether the “ministerial exception”
precluded Weishuhn’s claim pursuant to the Civil
Rights Act. Thus, defendants explicitly based their
appeal on the ministerial exception. In their reply brief
to this Court, the defendants, however, now appear to
be broadening their argument. The defendants state
that

[Weishuhn] suggests . . . that [d]efendants are attempting
to hide behind the ministerial exception in order to circum-
vent her [Civil Rights Act] claim. To the contrary, [d]efen-
dants broadly maintain that they have a constitutional
prerogative to make employment decisions with respect to
teachers of religion, free from state interference. [Emphasis
supplied.]

08 1g,
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We reject defendants’ invitation to broaden our in-
quiry here. We are cognizant that courts, including the
panel in McLeod, have decided cases with somewhat
similar facts on the basis of the First Amendment
without explicitly utilizing the ministerial exception.!%
However, we have concluded above that the ministerial
exception exists in Michigan, and we confine our dis-
cussion and decision here to the question whether, and
how, that exception should apply to this case.

B. THE PROCEDURAL POSTURE AND THE RULING BELOW

As we have noted, defendants moved for summary
disposition below under MCR 2.116(C)(4), asserting
that the trial court had no jurisdiction over Weishuhn’s
Civil Rights Act retaliatory-termination claim because
of the ministerial exception. The trial court denied this
motion from the bench, stating, among other things:

[A]t this point, I'm gonna deny the motion because I do
believe that, if you look at the cases, that there does seem
to be—at least the words primary are used and—so it’s
possible, but at least that analysis should be taken; and, if
that is the case, then it creates a fact question for a jury; and,
therefore, I don’t think it would be appropriate to grant
summary disposition at this time; and, therefore, I'm
gonna deny it. [Emphasis supplied.]

On the basis of our review de novo, we conclude that
the trial court erred when it stated that the motion
before it might create a fact question for the jury. A
motion under MCR 2.116(C)(4) relates to the subject-
matter jurisdiction of the court. This is a question of
law for the judge, not a question of fact for the jury.10
We note, however, that the trial court’s confusion on

199 See Stately, supra, Curay-Cramer, supra, and Powell, supra.

10 Lapeer Co Clerk v Lapeer Circuit Judges, 465 Mich 559, 566; 640
NW2d 567(2002).
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this point is certainly understandable. In Sargent v
Browning-Ferris Industries'' and subsequent cases,!'?
we have determined that trial courts have properly
granted summary disposition under MCR 2.116(C)(4)
“if the pleadings showed that defendant was entitled to
judgment as a matter of law, or the affidavits and other
proofs showed that there was no genuine issue of mate-
rial fact.”113

Thus, the question whether there is a genuine
issue of material fact—a phrase normally associated
with a motion under MCR 2.116(C)(10)—is germane
to a motion under MCR 2.116(C)(4). This is so
because under MCR 2.116(G)(2), a party may submit
affidavits, depositions, admissions, or other docu-
mentary evidence to support or oppose the ground
asserted in various types of motions, including mo-
tions under MCR 2.116(C)(4). Further, under MCR
2.116(I)(1), “If the pleadings show that a party is
entitled to judgment as a matter of law, or if the
affidavits or other proofs show that there is no genuine
issue of material fact” (emphasis supplied), then the
court must render judgment without delay.

Thus, under the court rules, a determination that
there is no genuine issue of material fact can play a
part in ruling on a motion for summary disposition
under MCR 2.116(C)(4), and this may, of necessity,
involve the evaluation of the factual elements of a
case. However, contrary to the trial court’s comment,
this evaluation is for the judge, not the jury, to
undertake.

1 Sargent v Browning-Ferris Industries, 167 Mich App 29, 33; 421
NW2d 563 (1988).

12 See Faulkner v Flowers, 206 Mich App 562, 564; 522 NW2d 700
(1994); Steele v Dep’t of Corrections, 215 Mich App 710, 712; 546 NW2d
725 (1996); Cork, supra at 315.

13 Sargent, supra at 33 (emphasis supplied).
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C. THE TWO-PRONGED INQUIRY

(1) THE ELEMENTS OF THE INQUIRY

We adopt the Sixth Circuit’s succinct description of
the inquiry that courts must undertake with respect to
the ministerial exception.!™ First, courts must deter-
mine whether the employer is a “religious institu-
tion.”15 Second, courts must determine whether the
employee is a “ministerial employee.”116

(2) ST. MARY’S STATUS

Here, there is no question that St. Mary’s, the
employer, is a religious institution. As the trial court
observed, St. Mary’s school exists not only for educa-
tional purposes “but also for the purpose of disseminat-
ing the Catholic doctrine.”

(3) WEISHUHN’S STATUS

The salient question then is whether Weishuhn was a
ministerial employee. On the basis of our review de
novo, we are unable to determine whether the trial
court reached a conclusion on whether Weishuhn was a
ministerial employee. The trial court did engage in
some discussion about whether Weishuhn’s teaching
functions were primarily religious in nature. But ulti-
mately the trial court concluded that this was a fact
question for the jury and therefore denied defendants’
motion for summary disposition.

As we have stated above, this conclusion was errone-
ous. We recognize, however, that the trial court was

14 Hollins, supra.
15 Id. at 225.
16 I
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acting at a considerable disadvantage because there was
no explicit holding that the ministerial exception ex-
isted in Michigan and no guidance from Michigan
appellate courts regarding how to apply that exception.
We therefore remand to the trial court for an analysis
of, and conclusions with regard to, whether, in light of
this opinion, Weishuhn was a ministerial employee. In
this regard, the trial court shall consider the affidavits,
depositions, admissions, or other documentary evidence
that the parties have submitted. In undertaking that
analysis and reaching these conclusions, the trial court
should focus on the totality of Weishuhn’s duties and
responsibilities, her position, and her functions. More
specifically, the trial court should consider the following
non-exhaustive list of factors:

(1) Whether Weishuhn had primarily religious duties
and responsibilities in the sense that her primary duties
consisted of teaching, spreading the faith, church gov-
ernance, supervision of a religious order, or supervision
or participation in religious ritual and worship;

(2) Whether Weishuhn’s duties had religious signifi-
cance;

(3) Whether Weishuhn’s position was inherently,
primarily, or exclusively religious, whether that position
entailed proselytizing on behalf of defendants, whether
that position had a connection to defendants’ doctrinal
mission, and whether that position was important to
defendants’ spiritual and pastoral mission; and

(4) Whether Weishuhn’s functions were essentially
liturgical, that is, related to worship, and whether those
functions were inextricably intertwined with defen-
dants’ religious doctrine in the sense that Weishuhn
was intimately involved in the propagation of defen-
dants’ doctrine and the observance and conduct of
defendants’ liturgy by defendants’ congregation.
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If, after consideration of these factors, the trial court
determines that Weishuhn’s position and function were
such that she was a ministerial employee, then the trial
court shall enter an order dismissing Weishuhn’s dis-
crimination claim. But if after this inquiry the trial
court concludes that Weishuhn was not a ministerial
employee, it should schedule further proceedings as
necessary for trial.

Vacated and remanded for further proceedings in
accordance with this opinion. We do not retain jurisdic-
tion.
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In re APPLICATION OF CONSUMERS ENERGY COMPANY

Docket Nos. 275135 and 275198. Submitted April 1, 2008, at Detroit.
Decided April 10, 2008. Approved for publication May 27, 2008, at
9:00 a.m.

Consumers Energy Company filed an application in the Public
Service Commission (PSC) seeking the authority to increase its
rates for the distribution of natural gas and for other relief related
to natural gas rates. In connection with the application, the PSC
and Consumers agreed that Consumers would contribute two
percent of its revenues to the Low-Income and Energy Efficiency
Fund (LIEEF). The Association of Businesses Advocating Tariff
Equity (ABATE) and the Attorney General, among others, inter-
vened, arguing that the PSC lacked the authority to fund the
LIEEF from natural gas utilities because LIEEF funding, by
statute, could derive only from electric utilities that securitize
costs. The hearing referee disagreed, ruling that the PSC could
fund the LIEEF from gas utilities under its general ratemaking
authority, and the PSC affirmed the ruling. ABATE and the
Attorney General appealed this ruling, and the Attorney General
separately appealed the PSC’s approval of an equalization mecha-
nism for post-employment benefits on the ground that it consti-
tuted improper retroactive ratemaking. The Court of Appeals
consolidated the appeals.

The Court of Appeals held:

1. The PSC’s interpretation of its clear and unmistakable
authority to administer the LIEEF as encompassing the power to
secure funding was a reasonable interpretation of the administra-
tive power conferred on it by the Legislature and is consistent with
its ratemaking authority under MCL 460.6. Although MCL
460.10d(7) delineates excess securitization savings as a source of
funding for the LIEEF, it would have been inconsistent for the
Legislature to have mandated the creation of the LIEEF and
supported its continuation while restricting its funding to only
those securitization savings that exceed a specified level.

2. The purpose of the LIEEF is to provide shut-off and other
protection to low-income customers and to promote energy effi-
ciency by all customer classes, which clearly indicates that the
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Legislature did not intend to restrict the LIEEF’s benefits to
electric ratepayers. Furthermore, continued funding of the LIEEF
was recommended in part because of increasing natural gas prices.
As a result, it would be inequitable to preclude Consumers from
contributing to the LIEEF when both Consumers and its low-
income ratepayers will benefit from it.

3. The Attorney General has not overcome the presumption
that the PSC’s approval of an equalization mechanism by which
post-employment benefit expenses were deferred to a subsequent
year was lawful and reasonable. This Court has held that deferred
expenses are prospective, not retroactive, because they are consid-
ered an expense of the year to which they were deferred.

Affirmed.

PuBLIC UTILITIES — PUBLIC SERVICE COMMISSION — RATEMAKING AUTHORITY.

The Public Service Commission has the general authority to fund
the Low-Income and Energy Efficiency Fund from both electric
and natural gas utilities and is not limited to the excess securiti-
zation savings indicated in the statute that created the fund (MCL
460.10d[7]).

H. Richard Chambers for Consumers Energy Com-
pany.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, and David A. Voges, Michael A.

Nickerson, and Kristin M. Smith, Assistant Attorneys
General, for the Public Service Commission.

Michael A. Cox, Attorney General, and Susan I.
Leffler and Donald E. Erickson, Assistant Attorneys
General, for the Attorney General.

Clark Hill, PLC (by Robert A. W. Strong and Leland
R. Rosier), for the Association of Businesses Advocating
Tariff Equity.

Before: FORT HOOD, PdJ., and TALBOT and SERVITTO, Jd.

PER CURIAM. In Docket No. 275135, the Attorney
General appeals as of right an opinion and order issued
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by the Public Service Commission (PSC). The Attorney
General asserts that the PSC was not authorized to
approve a natural gas rate increase of $80,804,000 a year
for Consumers Energy Company (CECo) where the rate
enabled CECo to recover $17,427,000 from natural gas
ratepayers for contributions to the Low-Income Energy
Efficiency Fund (LIEEF). Further, the Attorney General
asserts that the order impermissibly enabled implemen-
tation of an equalization mechanism for pension benefits
and “other post employment benefits.” In Docket No.
275198, the Association of Businesses Advocating Tariff
Equity (ABATE) appeals as of right, also challenging
CECo’s right to recover $17,427,000 from natural gas
ratepayers for contributions to the LIEEE. The appeals
were consolidated for this Court’s review.! We affirm.

I. BACKGROUND AND FACTUAL HISTORY

A short history regarding interpretation and adminis-
tration of the LIEEF is useful to understand both the
objections raised by the Attorney General and ABATE
and the factors that guide our review of the PSC’s deci-
sion.

On June 3, 2000, the Customer Choice and Electric-
ity Reliability Act (CCERA), MCL 460.10 et seq., was
enacted into law. 2000 PA 141.2 A stated purpose of the
act was to “ensure that all persons in this state are
afforded safe, reliable electric power at a reasonable
rate.” MCL 460.10(2)(d). Part of the methodology
implemented to achieve this goal included the imposi-

! Attorney General v Pub Service Comm, unpublished order of the Court
of Appeals, entered February 8, 2007 (Docket Nos. 275135 and 275198).

2 Concurrently, the Legislature enacted the securitization act, MCL
460.10h through 460.10cc, which allowed electric utilities to refinance or
retire debt through the use of lower cost secured bonds. 2000 PA 142. See
specifically MCL 460.10i.



2008] In re CONSUMERS ENERGY APPLICATION 183

tion of a rate freeze for the larger electrical utilities
with one million or more retail customers until
December 31, 2003. MCL 460.10d(1). In addition, the
CCERA created the LIEEF, which was intended “to
provide shut-off and other protection for low-income
customers and to promote energy efficiency by all
customer classes.” MCL 460.10d(7). Section 10d(7)
specifically provided that the LIEEF would receive as
a source of its funding monies derived from securiti-
zation savings:

If securitization savings exceed the amount needed to
achieve a 5% rate reduction for all customers, then, for a
period of 6 years, 100% of the excess savings, up to 2% of
the electric utility’s commercial and industrial revenues,
shall be allocated to the low-income and energy efficiency
fund administered by the commission. [MCL 460.10d(7)
(emphasis added).]

Consistently with this statutory directive, on Novem-
ber 20, 2001, the PSC issued an opinion and order
discussing hearings conducted regarding the develop-
ment of policies and procedures for administration of
the LIEEF. The PSC recognized MCL 460.10d(6) as
requiring “a portion of the cost savings from the issu-
ance of securitization bonds to be used as a source of
funding” for the LIEEF in addition to “Public Act 119
of 2001,” an appropriations bill, which provided “the
current fiscal year’s appropriation for the Fund.” In re
Administration and Operation of the Low-Income and
Energy Efficiency Fund, opinion and order of the PSC,
issued November 20, 2001 (Case No. U-13129), p 1. At
this time, the PSC indicated that annual disbursements
from the LIEEF would encompass “three broad catego-
ries: (1) energy assistance for low-income customers, (2)
conservation and energy efficiency measures targeted
toward reducing the usage and bills of low-income
customers, and (3) the development of energy efficiency
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programs that benefit all customer classes.” Id. at 4.
The PSC went further and indicated an intention “to
create an endowment-type fund to finance programs
that assist low-income customers and energy effi-
ciency projects with a time horizon extending beyond
the six-year period in Section 10d(6).” Id. Notably,
the PSC explained that it interpreted the statutory
provision “to provide the basis for funding programs
that affect all types of energy assistance and effi-
ciency, not merely electricity, and to cover programs
that extend throughout the entire state, not merely
Detroit Edison’s service territory” and asserted that
“[t]he wording of Section 10d(6) does not support a
more restrictive interpretation.” Id. at 5-6.

ABATE objected and sought a rehearing. The PSC
rejected the petition, reasoning that its status as a “quasi-
legislative/quasi-judicial decision-making body” permitted
it to “implement policy through a case-by-case approach
as well as through the rulemaking process set forth in the
[Administrative Procedures Act, MCL 24.201 et seq.].” In
re Administration and Operation of the Low-Income and
Energy Efficiency Fund, order of the PSC, issued October
23, 2003 (Case No. U-13129), p 2. The PSC opined that its
November 20, 2001, order “was a proper exercise of its
ratemaking and policymaking authority” and that “[s]ec-
tion 10(d) does not require the [PSC] to adopt rules or
standards.” Id. at 3. Citing the broad discretion bestowed
on the PSC by the Legislature “to select the beneficiaries
of the Fund,” the PSC minimized the legitimacy of
ABATE'’s expressed concerns regarding administration of
the LIEEEF, noting:

Given that the [PSC] must periodically report on the
[LIEEF] to the Legislature and that the Legislature annu-
ally appropriates the funding for the program, any concern
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that the implementation of the [LIEEF] by the [PSC] could
be inconsistent with the intent of the Legislature rings
hollow. [Id. at 3.]

The PSC has submitted periodic reports to the Gover-
nor and the Legislature as mandated by MCL 460.10d(7).
In its initial report, the PSC advised that Detroit Edison
was the sole contributor to the LIEEF because it was the
only electric utility able to meet the criteria established for
contribution through securitization savings. Further, the
PSC reasserted its intent to create a program like the
LIEEF indefinitely for both electric and gas consumers,
consistently with its opinion and orders in Case No.
U-13129. It also noted that actual funds had fallen short of
estimated amounts that were used to set the appropria-
tions. This information was reiterated in subsequent
reports to the Governor and the Legislature.

In 2004, the PSC reported that the lifting of the rate
freeze on December 31, 2003, MCL 460.10d(1), effectively
eliminated securitization savings as a source of funding
for the LIEEF. Commensurate with its grant of interim
rate relief to Detroit Edison, the PSC “rolled the LIEEF
funding requirement into base rates for Edison’s electric
customers and continued funding the LIEEF as part of
the utility’s cost of service.” In re Administration and
Operation of the Low-Income and Energy Efficiency
Fund, opinion and order of the PSC, issued August 21,
2007 (Case No. U-13129), p 1.

Notably, the Legislature has maintained yearly ap-
propriations for the LIEEF program. Through 2004 PA
354, § 105, the Legislature appropriated $45 million for
the LIEEF, which required the PSC to provide reports
on the distribution of these funds. 2004 PA 354, § 335.
In 2005 PA 156, § 117, the Legislature made a $60
million appropriation for the LIEEF and again required
a report on distribution of the funds. The PSC
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subsequently approved similar electric rate orders for
CECo.?

On July 1, 2005, CECo filed an application in the PSC
addressing, among other issues, rates for the distribution
of natural gas but not rates relative to electricity. CECo
proposed that it contribute $15 million to the LIEEF.
When the PSC staff proposed increasing the contribution
to $17.25 million, CECo agreed. The PSC rejected the
Attorney General’s and ABATE’s arguments that LIEEF
funding could only derive from electric users, and not from
natural gas ratepayers as part of operations and mainte-
nance expenses. Quoting its opinion and order in Case No.
U-14346, the PSC held:

The [PSC] agrees with the [hearing referee] and the Staff
that under its general ratemaking authority, the [PSC] may
authorize the funding of LIEEF through mechanisms in
addition to that described in MCL 460.10d(7). As the [PSC]
found in Case No. U-14347, pp 44-45:

“The Legislature’s intent in enacting MCL 460.10d was
to have the [PSC] undertake a broad approach to funding
and administering low-income and energy efficiency pro-
grams. For example, MCL 460.10s requires the [PSC] to
monitor the extent to which federal funds are available for
low-income and energy assistance programs and, if there is
areduction in federal funds, to hold a hearing to determine
the amount of funds available and the need for supplemen-
tal funding. Section 10s thus expresses the Legislature’s
intent that the [PSC] take the necessary steps to assure
that low income and energy efficiency funds are available.”

The [PSC] observes that LIEEF funds are an essential
means to reduce bad debt and uncollectible expenses,
which are expenses borne by all ratepayers of both gas and
electric utilities. Moreover:

3 “The Consumers Energy Company’s orders issued on December 22,
2005 in Case No. U-14347 and November 21, 2006 in Case No. U-14547,
have also made provisions for funding the LIEEE” In re Low-Income and
Energy Efficiency Fund, order of PSC, issued October 23, 2003 (Case No.
U-13129), p 2.
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“The [PSC] notes that [the] circumstances ... where
the utility voluntarily offered to include contributions to
the LIEEF as part of its operations expenses, are analogous
to those in The Detroit Edison Co v Public Service Comm,
127 Mich App 499; 342 NW2d 273 (1983), where the Court
of Appeals held that it was within the [PSC]’s discretion to
allow or disallow operating expense items for charitable
contributions. Id. at 524 .... Thus, if [CECo chose to
contribute directly to certain nonprofits engaged in provid-
ing energy assistance to low and fixed-income customers, it
would clearly be within the [PSC]’s discretion to permit
such expenditures as part of the utility’s operating costs.”
[December 22, 2005, order in Case No. u-14347, p 45.]

Finally, the positions taken by the Attorney General and
ABATE regarding the [PSCI’s alleged lack of statutory
authority to fund and administer the LIEEEF, directly
conflict with the fact that the Legislature appropriated
$60,000,000 to fund LIEEF for the fiscal year ended
September 30, 2006 in Section 117 of 2005 PA 156. Like-
wise, in Section 117 of 2006 PA 345, the Legislature
appropriated an additional $60,000,000 for LIEEF grants
for the fiscal year ended September 30, 2007. By appropri-
ating the funds for the LIEEF program, the Legislature has
expressed its intent that the program continue at that
funding level. As our Supreme Court held in Regents of the
University of Michigan v Michigan, 395 Mich 52, 66; 235
NW2d 1 (1975), “The Legislature has the right to state its
advice or wishes through an expression of intent” in an
appropriations bill. The [PSC] therefore adopts
$17,427,000 in expense for [CECo’s] contribution to the
LIEEF. [In re Application of Consumers Energy Co, opinion
and order of the PSC, issued November 21, 2006 (Case No.
U-14547), pp 51-52.]

II. ISSUES ON APPEAL

The arguments made by the Attorney General and
ABATE in this appeal are: (1) contributions to the
LIEEF cannot benefit natural gas ratepayers and rates
collected from natural gas ratepayers therefore cannot
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be used for the fund; (2) funding for the LIEEF was
statutorily authorized for only six years and was limited
to excess securitization savings of electric utilities that
securitized costs, precluding other sources of funding;
and (3) because there is no clear and unmistakable
statutory authority permitting the PSC to force natural
gas ratepayers to contribute through natural gas rates
to a program created by a statute relating to electric
utilities, it was error to order contribution by CECo and
then allow CECo to recover the contribution plus taxes
through operation and maintenance expenses that were
built into rates. In addition, the Attorney General
challenges the PSC’s approval of an equalization
mechanism for pension and other post-employment
benefits as comprising improper retroactive ratemak-
ing.

III. STANDARD OF REVIEW

The standard of review for PSC orders is narrow and
well-defined. Pursuant to MCL 462.25, all rates, fares,
charges, classification and joint rates, regulations, prac-
tices, and services prescribed by the PSC are presumed,
prima facie, to be lawful and reasonable. Michigan Con-
solidated Gas Co v Pub Service Comm, 389 Mich 624,
635-636; 209 NW2d 210 (1973). A party aggrieved by an
order of the PSC has the burden of proving by clear and
satisfactory evidence that the order is unlawful or unrea-
sonable. MCL 462.26(8). To establish that a PSC order is
unlawful, the appellant must show that the PSC failed to
follow a mandatory statute or abused its discretion in the
exercise of its judgment. In re MCI Telecom Complaint, 460
Mich 396, 427; 596 NW2d 164 (1999). And, of course, an
order is unreasonable if it is not supported by the evidence.
Associated Truck Lines, Inc v Pub Service Comm, 377 Mich
259, 279; 140 NW2d 515 (1966). In sum, a final order of the
PSC must be authorized by law and supported by compe-
tent, material, and substantial evidence on the whole
record. Const 1963, art 6, § 28; Attorney General v Pub
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Service Comm, 165 Mich App 230, 235; 418 NW2d 660
(1987).

Consistently with the law regarding appellate review of an
administrative agency’s decisions, we give due deference to
the PSC’s administrative expertise and will not substitute our
judgment for that of the PSC. Attorney General v Public
Service Comm No 2, 237 Mich App 82, 88; 602 NW2d 225
(1999). Importantly, we “give great weight to any reasonable
construction of a regulatory scheme that the PSC is empow-
ered to administer,” Champion’s Auto Ferry, Inc v Pub
Service Comm, 231 Mich App 699, 708; 588 NW2d 153 (1998),
but we may not abandon our responsibility to interpret
statutory language and legislative intent. Miller Bros v Pub
Service Comm, 180 Mich App 227, 232; 446 NW2d 640 (1989).
Whether the PSC exceeded the scope of its authority is a
question of law that we review de novo. In re Complaint of
Pelland Against Ameritech Michigan, 254 Mich App 675,
682; 658 NW2d 849 (2003). [In re Application of Detroit
Edison Co, 276 Mich App 216, 224-225; 740 NW2d 685
(2007).]

IV. ANALYSIS

We first address the arguments pertaining to
whether funding of the LIEEF through operation and
maintenance expenses is authorized by statute, includ-
ing the more specific assertion that contributions to the
LIEEF cannot benefit natural gas ratepayers and,
therefore, that rates collected from them cannot be used
for the fund. The PSC asserts that its authority for both
of these challenged decisions is derived from its general
ratemaking authority. MCL 460.6.* In order to deter-
mine the propriety of permitting CECo’s contribution
to the LIEEF, we must first deal with the assertion that

4 MCL 460.6(1) states, in relevant part: “The public service commission is
vested with complete power and jurisdiction to regulate all public utilities in
the state . . .. The public service commission is vested with the power and
jurisdiction to regulate all rates, fares, fees, charges, services, rules, condi-
tions of service, and all other matters pertaining to the formation, operation,
or direction of public utilities.”
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funding for the LIEEF is exclusively confined to the
availability of securitization savings as delineated in
MCL 460.10d(7).

The PSC has no common-law powers and, therefore,
the sole source of its power is statutory. Union Carbide
Corp v Pub Service Comm, 431 Mich 135, 146; 428 NW2d
322 (1988); In re Detroit Edison Application, supra at
225. The statutes that confer authority on the PSC must
be strictly construed, and a power may only be exercised if
it is conferred by clear and unmistakable language. Union
Carbide Corp, supra; In re Detroit Edison Application,
supra.

The LIEEF was created by MCL 460.10d(7), which
provides:

If securitization savings exceed the amount needed to
achieve a 5% rate reduction for all customers, then, for a
period of 6 years, 100% of the excess savings, up to 2% of the
electric utility’s commercial and industrial revenues, shall be
allocated to the low-income and energy efficiency fund admin-
istered by the commission. The commission shall establish
standards for the use of the fund to provide shut-off and other
protection for low-income customers and to promote energy
efficiency by all customer classes. The commission shall issue
a report to the legislature and the governor every 2 years
regarding the effectiveness of the fund.

This Court has previously acknowledged that MCL
460.10d created the LIEEF and conferred authority on
the PSC to administer the fund. In re Detroit Edison
Application, supra at 229. We defer to an agency’s
interpretation of a statute outlining its powers, In re
Canales Complaint, 247 Mich App 487, 496; 637 NW2d
236 (2001), as long as the interpretation is supported by
the record and is reasonable. In re Application of
Indiana Michigan Power Co, 275 Mich App 369, 373-
374; 738 NW2d 289 (2007). We conclude that the PSC’s
interpretation of its clear and unmistakable authority
to administer the LIEEF, as encompassing the power to
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secure funding, was a reasonable interpretation of the
administrative power conferred on it by the Legislature
and is consistent with its ratemaking authority pursu-
ant to MCL 460.6.

The primary goal of statutory interpretation is to
ascertain and give effect to legislative intent. Casco Twp v
Secretary of State, 472 Mich 566, 571; 701 NW2d 102
(2005). We enforce clear and unambiguous statutory lan-
guage as written. Ayar v Foodland Distributors, 472 Mich
713, 716; 698 NW2d 875 (2005). MCL 460.10d(7) delin-
eates a source for funding the LIEEE, but does not restrict
funding of the LIEEF to excess securitization savings. We
find it inconsistent for the Legislature to have mandated
the creation of the LIEEF and yet, using appellants’ logic,
to have restricted the funding source to securitization
savings “if” they exceeded a specified level. MCL
460.10d(7). The LIEEF obviously could not be adminis-
tered if there were no monies in it, and the PSC therefore
had to take measures to secure funding in order to fulfill
its statutorily imposed duty to administer the LIEEF.

In addition, the Legislature has indicated its intent
for the continuation of the LIEEF through the provi-
sion of ongoing appropriations beyond the initial six-
year period. Thus, the absence of specific statutory
language regarding the authority to secure funds for
the LIEEF through operation and maintenance ex-
penses does not serve to preclude the PSC from funding
the LIEEF by these means. Moreover, we have found no
construction of the “clear and unmistakable” require-
ment that would necessitate a separate legislative en-
dorsement for each action taken in the course of admin-
istering the fund. The Legislature conferred broad
authority on the PSC to administer the LIEEF. The
Legislature is not required to micromanage the PSC by
statutorily delineating every aspect of its administra-
tive power given the initial grant of authority



192 279 MiIcH APp 180 [May

to manage and oversee this fund.

Having determined that the PSC had the authority to
develop a structure and mechanism for funding of the
LIEEE we next address the contention of appellants that
funding and distribution was restricted only to electric
utilities and their customers. Our previous ruling address-
ing Detroit Edison’s contention that a 2004 PSC order
was unlawful and unreasonable because “it requires Edi-
son’s customers to provide monies for the LIEEF that will
not be used in Edison’s service territory which serves no
rational purpose” is both instructive and applicable to the
circumstances of this appeal. In re Detroit Edison Appli-
cation, supra at 230. We previously rejected Detroit Edi-
son’s argument regarding territorial limitations for use of
LIEEF funds, noting that the CCERA had created only
one fund for low-income and energy-efficiency programs,
which we interpreted as confirming the PSC’s determina-
tion that the distribution of LIEEF funds was not re-
stricted or defined by territorial contributions. The Court
stated that “no statutory language limits the use of a
utility’s funds to that utility’s service territory.” Id. at 230.
Further, we noted that Detroit Edison and CECo were the
only utilities with enough customers to qualify to contrib-
ute securitization savings to the LIEEF and concluded
that this supported the PSC’s determination that LIEEF
funds could be used throughout the state, without regard
for the location of those contributing to the fund. Id.

First and foremost, this Court will generally defer to
an agency’s interpretation of a statute it is charged with
interpreting where it is supported by the record and is
reasonable. In re Application of Indiana Michigan
Power Co, supra at 373-374. The CCERA does not
provide that only electric customers will benefit from
the LIEEF. While initial funding for the program was
designed to originate from electric utilities’ securitiza-
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tion savings, MCL 460.10d(7) provides that the fund
has a broader reach and purpose, designating that it is
intended to be used “to provide shut off and other
protection to low-income customers and to promote
energy efficiency by all customer classes.” Clearly, this
statutory language does not restrict the intended ben-
eficiaries of the LIEEF solely to electric ratepayers.
Testimony at the hearing indicated that continued
funding of the LIEEF was being recommended in part
because of increasing natural gas prices, and that the
fund was intended to benefit “Michigan’s low income
citizens,” not just electric utility customers. As a result,
it would be inequitable to preclude CECo from contrib-
uting to this fund because both the utility and its
low-income customers will reap a benefit.

We note that appellants cite Attorney General v Pub
Service Comm, 269 Mich App 473; 713 NW2d 290 (2006),
which is distinguishable from the issue presented here.
Although the Court held that the PSC could not charge
customers for a renewable energy program from which
they did not directly benefit, the ruling focused on the fact
that the PSC was authorizing a charge to consumers for a
program that was not statutorily mandated. In contrast,
the LIEEF was created by statute. Moreover, this Court
held that the Legislature intended that participation in
green power programs to be voluntary. Id. at 482. In
contrast, there exists no evidence of a legislative intent
that funding of the LIEEF was to be so restricted or
compartmentalized.

The final issue concerns Docket No. 275135 only. The
Attorney General asserts that the PSC had no clear and
unmistakable statutory or other authority to approve
an equalization mechanism it described as follows:

The trackers would allow the annual difference between
the pension expenses included in rates, and the actual
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annual pension expense recorded by Consumers, to be
deferred. Consumers claimed that if the annual pension
expense is greater than the expense authorized in rates,
the difference would be recognized as a regulatory asset for
future recovery. Similarly, if the annual pension expense is
less than that approved in rates, Consumers would recog-
nize a regulatory liability for distribution to customers.

The Attorney General asserts that approval of this
equalization mechanism constituted prohibited retroac-
tive ratemaking. The PSC concluded that pursuant to
its general ratemaking powers it was authorized to
adopt a ratemaking formula that included this equal-
ization mechanism, which was designed to ensure, to
the extent possible, that rates would match expenses.
We note that the rate is presumed, prima facie, to be
lawful and reasonable. In re Detroit Edison Application,
supra at 224. The Attorney General has failed to
overcome this presumption. In Attorney General v Pub
Service Comm, 262 Mich App 649, 656; 686 NW2d 804
(2004), this Court held that deferred expenses were an
expense of the year to which they were deferred, and
were therefore prospective. Specifically, this Court
noted that “ ‘when capitalized expenditures are amor-
tized, the amortization becomes a current expense even
though it reflects expenditures that were capitalized in
the past.” ” Id., quoting Ass’n of Businesses Advocating
Tariff Equity v Pub Service Comm, 208 Mich 248, 261;
527 NW2d 533 (1994). There is no sound basis for
distinguishing the equalization mechanism approved by
the PSC in this case from deferred expenses affirmed in
prior caselaw. Accordingly, the deferral of pension and
other post-employment benefit expenses to a subse-
quent year did not constitute retroactive ratemaking.

Affirmed.
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MOORE v DETROIT ENTERTAINMENT, LLC

Docket No. 275157. Submitted April 8, 2008, at Detroit. Decided May 27,
2008, at 9:05 a.m. Leave to appeal sought.

Douglas Moore brought an action in the Wayne Circuit Court against
Detroit Entertainment, L.L.C., doing business as Motor City
Casino, and Jose O. Martinez, a casino security manager licensed
as a private security officer under MCL 338.1079, alleging various
intentional torts under state law and a violation of 42 USC 1983,
which states that any person who experiences the deprivation of
any rights, privileges, or immunities secured by the United States
Constitution and laws because of the actions of another person
acting under color of any statute, ordinance, regulation, custom, or
usage of any state may file an action seeking relief against the
party that caused the deprivation. The plaintiff had been denied
entry into the casino on the basis of his alleged inebriation. He
then left the premises after he was accused of assaulting Martinez.
Several of the casino’s security personnel, some of whom were
licensed under MCL 338.1079, along with two Detroit police
officers, confronted the plaintiff off the casino’s premises and
offered him the choice of returning to the casino to discuss the
alleged assault or placing himself in the custody of the Detroit
Police Department. The plaintiff elected to allow himself to be
escorted back to the casino’s security office, where he was detained
in a locked room for about 2!/2 hours until he signed a form that
permanently banned him from the casino. He was subsequently
arrested as a result of warrants alleging assault and battery, and
was acquitted of the charges in a jury trial in the 36th District
Court. At the conclusion of a jury trial of the plaintiff’s action in
the Wayne Circuit Court, the jury returned a special verdict in
favor of the plaintiff, and the court, Michael J. Callahan, J., entered
a judgment consistent with the verdict. The casino appealed
various aspects of the judgment, including the ruling that the
casino, through the conduct of its security officers licensed under
MCL 338.1079, acted under color of state law in detaining the
plaintiff. The plaintiff cross-appealed from the court’s pretrial
order that granted summary disposition for the defendants on the
plaintiff’s claims of abuse of process and malicious prosecution.
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The Court of Appeals held:

1. The determination whether private security police officers
acted under color of state law for purposes of an action under 42
USC 1983 must be based on the facts of each specific case. Here,
the facts show that the licensed private security officers acted
under color of state law in detaining the plaintiff. The casino’s
employees arrested and detained the plaintiff because they sus-
pected that he had committed an assault and battery. Those
employees’ ability to arrest the plaintiff derived solely from their
special state licensure. Detroit police officers expressly approved
the actions of the casino’s employees, who exercised powers
traditionally exclusively reserved to the state and did so with the
encouragement and approbation of the state.

2. The holding in this matter is entirely inconsistent with the
notion that licensed, private security guards are always state
actors or that the mere performance of a task specifically autho-
rized by a state statute confers state-actor status. The mere fact
that a business is subject to state regulation does not by itself
convert its action into that of the state for purposes of the
Fourteenth Amendment.

3. A succinct principle that aids in the analysis of the state-
action requirement in § 1983 cases is that the court must ask
whether the state provided a mantle of authority that enhanced
the power of the harm-causing individual actor. Here, the state
provided a mantle of authority that constrained the plaintiff to
subject himself to detention.

4. The defendants’ joint engagement with the Detroit police in
the arrest and detention of the plaintiff satisfies the symbiotic
relationship or nexus test of action under color of state law.

5. The jury’s rejection of the plaintiff’s false-arrest claim does
not alter the fact that the casino’s security officers restricted the
plaintiff’s freedom of movement for 21/2 hours on the basis of the
authority provided to them by MCL 338.1080. The licensing
statute, MCL 338.1079, provided the mantle of authority for the
casino’s security personnel, and imbued them with virtually the
same powers as the Detroit police officers who explicitly approved
the decision to escort the plaintiff back to the casino.

6. The trial court correctly distinguished this case from Grand
Rapids v Impens, 414 Mich 667 (1982), on the basis of the facts
involved in both cases.

7. The trial court did not err in denying the defendants’
motions for a new trial based on alleged defective jury instructions
or inconsistent special verdicts by the jury. The verdicts were not
inconsistent.
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8. The trial court properly denied the defendants’ motion for a
directed verdict of the plaintiff’s false-imprisonment claim. The
jury received proper instructions regarding the claims of false
arrest, false imprisonment, and the concept of probable cause
necessary to render a search or seizure reasonable and lawful.

9. The jury’s award of noneconomic compensatory damages
was supported by the evidence. The defendants’ request for
remittitur regarding that award was properly denied.

Affirmed.

O’CoNNELL, PdJ., dissenting, stated that the trial court erred
by failing to follow the Supreme Court’s decision in Impens
because the logic behind that decision is controlling and disposi-
tive of the issue whether the private security guards were acting
under color of state law. Impens impliedly determined that
private security guards are not state actors simply because they
are certified under MCL 338.1079. MCL 338.1080 provides for a
limited power of arrest to those security guards licensed under
MCL 338.1079. Because the power to arrest under MCL
338.1080 is conferred solely by licensure under MCL 338.1079,
if licensure alone does not constitute state action, then acknowl-
edgement that licensure confers an arrest power is similarly
insufficient. Here, the security guards never exercised any
power to arrest. The mere existence of arrest authority under
MCL 338.1080 did not confer state-actor status on the security
officers. Romanski v Detroit Entertainment, LLC, 428 F3d 629
(CA 6, 2005), is inapplicable to this case and does not control the
determination of the plaintiff’s claim under 42 USC 1983. The
decision of the trial court, which was based on Romanski, should
be reversed.

CIvIL RIGHTS — STATE ACTION — LICENSED PRIVATE SECURITY OFFICERS.

The determination whether actions of a state-licensed private
security officer are actions under color of state law for purposes
of a claim under 42 USC 1983 is a fact-specific determination;
state action may be found in the exercise by a private entity of
powers traditionally exclusively reserved to the state; of assis-
tance in the analysis of the state-action requirement in § 1983
cases is a determination whether the state provided a mantle of
authority that enhanced the power of the harm-causing indi-
vidual actor; to act under color of state law does not require that
the defendant be an officer of the state, it is enough if the
defendant is a willful participant in joint action with the state or
its agents.
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Gary R. Blumberg, PC. (by Gary R. Blumberg), and
Warner Norcross & Judd LLP (by John J. Bursch and
Gaétan E. Gerville-Réache) for the plaintiff.

Garan Lucow Miller, PC. (by Megan K. Cavanagh,
Rosalind Rochkind, and Robert F. MacAlpine), for the
defendants.

Before: O’CONNELL, PdJ., and BORRELLO and GLEICHER,
Jd.

GLEICHER, J. Plaintiff commenced this action alleging
multiple state-law intentional torts and a violation of 42
USC 1983 after Detroit Entertainment, L.L.C., doing
business as Motor City Casino,! through several casino
employees, denied plaintiff entry into the casino, there-
after detained him inside the casino, and ultimately
banned him permanently from the casino. Defendant
appeals as of right, challenging various aspects of a final
judgment entered by the trial court after a jury trial, at
the conclusion of which the jury returned a special
verdict in plaintiff’s favor. Plaintiff cross-appeals, con-
testing the trial court’s pretrial order granting sum-
mary disposition of his abuse-of-process and malicious-
prosecution claims. We affirm.

I. UNDERLYING FACTS AND PROCEEDINGS

Plaintiff and five companions traveled to the Motor
City Casino on the evening of September 14, 2002, to
take advantage of a complimentary meal and to gamble.
When the group’s Metro car arrived at the casino’s valet
entrance, some members of the group, including plain-
tiff, held cups containing alcoholic beverages, but dis-

! The singular “defendant” in this opinion hereinafter refers to
defendant-appellant Detroit Entertainment.
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posed of the cups when advised that they could not
enter the casino with them. Much trial testimony
disputed whether (1) plaintiff stumbled while alighting
from the group’s Metro car and approaching the valet
lobby, (2) plaintiff’s speech was slurred, (3) plaintiff’s
eyes appeared glassy, or (4) plaintiff’s breath smelled of
alcohol.

There is no dispute, however, that in the valet lobby,
defendant Jose Oscar Martinez, a casino security man-
ager who had obtained “PA 330 certification” under
MCL 338.1079,%2 barred plaintiff’s entry on the basis
that he appeared inebriated and thus constituted a
potential liability to the casino. Plaintiff and some of his
companions expressed disbelief, denied that plaintiff
was intoxicated, and asked to speak with a manager.
But the evidence diverged concerning the extent of
plaintiff’s physical reaction to Martinez’s announce-
ment: some testimony described that while protesting
his exclusion and demanding a manager, plaintiff may
have made “nonchalant” gestures with his arm or hand,
although this testimony varied regarding plaintiff’s
proximity to Martinez at the time of the gestures, while
other testimony recounted that plaintiff seemed to have
intentionally pointed a finger or directed an open hand
that made contact with Martinez’s chest. Many wit-
nesses recalled seeing Martinez step backward.?

Other nearby casino security personnel announced
that an assault had occurred, which prompted plaintiff
and his companions to depart from the valet lobby and

2 The “PA 330” shorthand refers to 1968 PA 330, which enacted the
current Private Security Business and Security Alarm Act. MCL
338.1051 et seq.

3 Martinez immediately underwent examination by an emergency
medical technician, who detected no obvious signs of injury. Martinez did
not seek additional medical attention.
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walk across the street. A group consisting of several casino
security officers, at some point accompanied by two De-
troit police officers, eventually confronted plaintiff and his
companions. Another PA 330-certified casino security
manager, John Grzadzinski, offered plaintiff the choice to
either return to the casino to discuss the alleged assault,
or to place himself in the custody of the Detroit Police
Department. At trial, Grzadzinski replied affirmatively to
plaintiff’s counsel’s inquiry whether the Detroit police
officers present likewise “suggested to [plaintiff] that he
go back with [Grzadzinski] into the casino, is that right?”
Richard Novak, one of plaintiff’s companions and his
longtime business attorney, recounted at trial that after
Grzadzinski announced the two choices “loud enough for
everybody to hear,” Novak spoke with the Detroit police
officers present in the group, and “asked the DPD”
whether they agreed with Grzadzinski’s two alternative
proposals. According to Novak, the officers “said we don’t
care, it’s your call.” Plaintiff, who initially declined to
return to the casino, ultimately elected, on Novak’s ad-
vice, to allow himself to be escorted back to the casino’s
security office.

In a detention room, pursuant to casino policies and
applicable administrative rules, plaintiff underwent a
pat-down search and the removal and inventory of his
personal property, before being left alone in the locked
detention room. At plaintiff’s request, someone later
escorted him to a bathroom. On returning to the
detention room, against plaintiff’s expressed wishes,
security personnel locked him back inside the detention
room. Ultimately, Grzadzinski obtained plaintiff’s sig-
nature on an “86 form” permanently banning him from
the casino, although Grzadzinski denied plaintiff’s re-
quests that Novak review the form or that plaintiff
receive a copy of the form.
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The trial evidence established that plaintiff’s deten-
tion period was about 21/2 hours. Plaintiff then left the
Motor City Casino with his companions, and everyone
went to the Greektown Casino.

In May 2003, a Wayne County Sheriff’s deputy ar-
rested plaintiff at Detroit Metropolitan Airport when he
learned plaintiff had outstanding assault and battery
warrants arising from the September 14, 2002, incident
at the Motor City Casino. The criminal proceedings
against plaintiff were temporarily terminated in Sep-
tember 2003, when the 36th District Court dismissed
the charge without prejudice because no prosecution
witnesses appeared. Sometime in 2005, plaintiff discov-
ered the existence of resurrected arrest warrants relat-
ing to September 14, 2002. After a December 2005 trial
in the 36th District Court, a jury acquitted plaintiff.+

II. CHALLENGES TO 42 USC 1983 SPECIAL VERDICT

Defendant first contends that the trial court erred by
denying its motion for a directed verdict regarding
plaintiff’s § 1983 claim. Defendant specifically chal-
lenges the trial court’s ruling as a matter of law that the
casino, through the conduct of its PA 330-certified
security officers, acted under color of state law during
the September 14, 2002, detention of plaintiff.

A

This Court reviews de novo a trial court’s ruling on a
litigant’s motion for a directed verdict. Candelaria v B
C Gen Contractors, Inc, 236 Mich App 67, 71; 600 NW2d
348 (1999). In reviewing the trial court’s ruling, this
Court examines the evidence presented and all legiti-

4 Plaintiff commenced this action in 2004, between the two 36th
District Court criminal proceedings.
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mate inferences arising therefrom in the light most
favorable to the nonmoving party. Farm Credit Services
of Michigan’s Heartland, PCA v Weldon, 232 Mich App
662, 668; 591 NW2d 438 (1998). “A directed verdict is
appropriate only when no material factual question
exists upon which reasonable minds could differ.” Can-
delaria, supra at 71-72. “If reasonable jurors could
honestly have reached different conclusions, neither
the trial court nor this Court may substitute its judg-
ment for that of the jury.” Hunt v Freeman, 217 Mich
App 92, 99; 550 NW2d 817 (1996). The “appellate court
recognizes the jury’s and the judge’s unique opportu-
nity to observe the witnesses, as well as the factfinder’s
responsibility to determine the credibility and weight of
trial testimony.” Zeeland Farm Services, Inc v JBL
Enterprises, Inc, 219 Mich App 190, 195; 555 NW2d 733
(1996).

B

According to 42 USC 1983, any person who experi-
ences “the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws”
because of the actions of another person acting “under
color of any statute, ordinance, regulation, custom, or
usage, of any State” may file an action seeking relief
against the party that caused the deprivation. (Empha-
sis added.) The dispute in this appeal focuses on the
“under color of state law” element of a § 1983 claim.

The United States Court of Appeals for the Sixth
Circuit recently examined, in relevant part as follows,
the contours of the requisite state-action element:

The issue in this appeal is whether Plaintiffs can dem-
onstrate that Defendant acted “under color of state law” by
showing that Defendant’s conduct constituted state action.
See Lugar v. Edmondson Oil Co., 457 U.S. 922, 942, 102 S.
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Ct. 2744; 73 L. Ed. 2d 482 (1982) . ... Section 1983 does
not, as a general rule, prohibit the conduct of private
parties acting in their individual capacities. . . . However,
“[a] private actor acts under color of state law when its
conduct is ‘fairly attributable to the state.” ” Romanski [v
Detroit Entertainment, LLC, 428 F3d 629, 636 (CA 6,
2005)] (quoting Lugar [supra at 937]).

“What [conduct] is fairly attributable [to the state] is a
matter of normative judgment, and the criteria lack rigid
simplicity.” Brentwood [Academy v Tennessee Secondary
School Athletic Ass’n, 531 US 288, 295; 121 S Ct 924; 148 LL
Ed 2d 807 (2001)]. The Supreme Court and this Court,
however, have provided several significant milestones to
guide our inquiry as to whether Defendant’s conduct consti-
tutes state action. As we recognized in Chapman [v Higbee
Co, 319 F3d 825, 833 (CA 6, 2003),] “[t]he Supreme Court has
developed three tests for determining the existence of state
action in a particular case: (1) the public function test, (2) the
state compulsion test, and (3) the symbiotic relationship or
nexus test.” Of these three tests, the only one relevant to the
instant case is the public function test. Under the public
function test, courts have found “state action present in the
exercise by a private entity of powers traditionally exclusively
reserved to the State.” Jackson v. Metro. Edison Co., 419 U.S.
345, 352; 95 S. Ct. 449; 42 L. Ed. 2d 477 (1974). The Supreme
Court has found this requirement satisfied where the state
permitted a private entity to hold elections, allowed a private
company to own a town, or established private ownership of a
municipal park. However, the Supreme Court has explicitly
declined to decide the question of “whether and under what
circumstances private police officers may be said to perform a
public function for purposes of § 1983.” Romanski, 428 F.3d
at 636. [Lindsey v Detroit Entertainment, LLC, 484 F3d 824,
827-828 (CA 6, 2007) (some citations omitted).]

C

The trial court in this case invoked Romanski, supra,
when finding that Martinez, Grzadzinski, and other
casino security personnel acted under color of state law



204 279 MIcH ApP 195 [May
OPINION OF THE COURT

in detaining plaintiff. Because the parties argue at
length concerning the propriety of the trial court’s
application of Romanski, we now turn to a careful
examination of Romanski.

Romanski involved a casino patron’s claim against
the instant defendant. In Romanski, the plaintiff, age
72, “took a walk around the gaming floor,” during
which she “noticed a five cent token lying in a slot
machine’s tray. Seeing no chair at the machine, she
picked up the token and returned to the machine at
which she had earlier played, intending to use the token
there.” Romanski, supra at 632. Several casino security
officers descended on the plaintiff and advised her that
the casino had a “policy not to permit patrons to pick up
tokens, which appeared to be abandoned, found at other
slot machines, a practice known as ‘slot-walking,” ”
despite the fact that the casino had not posted notice of
such a policy. Id. at 633. One defendant security officer,
Marlene Brown, recalled that because Romanski “be-
came loud and belligerent,” several security personnel
escorted her to the casino’s “small and windowless”
security office “located off the casino’s floor.” Id. at 633.

According to Romanski, once they had taken their seats,
Brown accused Romanski of stealing the token, whereupon
Brown counted Romanski’s money and removed one nickel
from Romanski’s winnings. [Brown’s supervisor JoEttal]
Stevenson asked Romanski to turn over her social security
card and driver’s license; Romanski complied and these
items were photocopied. Romanski was then photo-
graphed. Romanski testified that she acquiesced to these
requests because Brown said she was a police officer, had a
badge, and appeared to have handcuffs. . . . [A] uniformed
casino security officer stood just outside the room for the
duration of the questioning.

Romanski was ejected from the casino for a period of 6
months; Stevenson made the final decision to eject, or “86,”
Romanski. . .. Although unknown to Romanski at the
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time, it is now undisputed that Brown and some of her
colleagues on the casino’s security staff were licensed
under state law as “private security police officer[s].” [MCL
338.10791."" By virtue of being so licensed, a private
security police officer has “the authority to arrest a person
without a warrant as set forth for public peace officers . . .
when that private security police officer is on the employ-
er’s premises.” [MCL 338.1080]."8! The statute additionally

o

In its entirety, MCL 338.1079 provides as follows:

(1) The licensure of private security police shall be adminis-
tered by the department of state police. The application, qualifi-
cation, and enforcement provisions under this act apply to private
security police except that the administration of those provisions
shall be performed by, and the payment of the appropriate fees
shall be paid to, the department of state police. The director of the
department may jointly promulgate rules with the department of
state police under the administrative procedures act of 1969, 1969
PA 306, MCL 24.201 to 24.328, to facilitate the bifurcation of
authority described in this subsection.

(2) This act does not require licensing of any private security
guards employed for the purpose of protecting the property and
employees of their employer and generally maintaining security
for their employer. However, any person, firm, limited liability
company, business organization, educational institution, or corpo-
ration maintaining a private security police organization may
voluntarily apply for licensure under this act. When a private
security police employer as described in this section provides the
employee with a pistol for the purpose of protecting the property of
the employer, the pistol shall be considered the property of the
employer and the employer shall retain custody of the pistol,
except during the actual working hours of the employee. All such
private security people shall be subject to the provisions of sections
17(1) and 19(1).

=Y

In its entirety, MCL 338.1080 provides as follows:

A private security police officer, as described in section 29, who
is properly licensed under this act has the authority to arrest a
person without a warrant as set forth for public peace officers in
section 15 of chapter IV of the code of criminal procedure, 1927 PA
175, MCL 764.15, when that private security police officer is on the
employer’s premises. Such authority is limited to his or her hours
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requires that private security police officers make arrests
only when they are on duty and in “the full uniform of
the[ir] employer.” Id. It is undisputed that Brown was on
duty during the events of this case. It is also undisputed
that Brown was not wearing the uniform worn by some of
the other security guards, but Defendants have never
contended that this rendered Brown out of uniform for
purposes of [MCL 338.1080]; indeed, Defendants have
conceded from the beginning that the statute applies in this
case. Their argument is simply that the power admittedly
conferred on Brown by the statute did not make her actions
under color of state law. See 42 U.S.C. 1983. [Romanski,
supra at 633 (emphasis added).]

The plaintiff filed an amended complaint that contained
several state-law tort claims and “a claim under 42
U.S.C. § 1983 that Defendants had violated Romanski’s
Fourth Amendment rights,” specifically “that Defen-
dants, acting under color of state law, had arrested her
without probable cause because the token she picked up
was abandoned, i.e., not the casino’s property.” Roman-
ski, supra at 634.

When the defendants sought summary judgment of
Romansgki’s § 1983 claim on the basis that they had not
acted under color of state law, the district court denied
the motion, ruling “as a matter of law that Defendants
had acted under color of state law . . . because Brown,
the defendant who initiated Romanski’s detention, did
so while on duty in her capacity as a licensed private
security police officer empowered with the same arrest
authority as a public police officer.” Romanski, supra at
635. A jury found in the plaintiff’s favor regarding her
§ 1983 claim that the defendants violated her Fourth
Amendment rights, and consequently awarded “$500 in

of employment as a private security police officer and does not
extend beyond the boundaries of the property of the employer and
while the private security police officer is in the full uniform of the
employer.
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punitive damages against Brown, and $875,000 in pu-
nitive damages against the casino.” Id. The district
court denied a motion for a judgment notwithstanding
the verdict, and the defendants appealed. Id. at 635-
636.

The Sixth Circuit affirmed in Romanski, rejecting
the defendants’ contention that they did not qualify as
state actors. The Sixth Circuit commenced its analysis
by surveying federal caselaw that had considered
whether private security officers acted under color of
state law, including Payton v Rush-Presbyterian-St
Luke’s Med Ctr, 184 F3d 623, 627-630 (CA 7, 1999), in
which “the Seventh Circuit held that private police
officers licensed to make arrests could be state actors
under the public function test.” Romanski, supra at
637. In discussion highly relevant to the instant case,
the Sixth Circuit ascertained and applied the following
guiding principles:

[TThe crucial fact in [Payton]—assumed to be true there
but indisputable here—was that by virtue of their status as
on-duty special police officers, licensed by the city of
Chicago, the defendants enjoyed “virtually the same power
as public police officers.” Id. at 629. Indeed, the defendants
in Payton operated under an ordinance which provided that
special police officers licensed under it “shall possess the
powers of the regular police patrol at the places for which
they are respectively appointed or in the line of duty for
which they are engaged.” Id. at 625.

ES £ £l

Payton illustrates a line that has been drawn in the case
law. The line divides cases in which a private actor exercises
a power traditionally reserved to the state, but not exclu-
stvely reserved to it, e.g., the common law shopkeeper’s
privilege, from cases in which a private actor exercises a
power exclusively reserved to the state, e.g., the police power.
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Where private security guards are endowed by law with
plenary police powers such that they are de facto police
officers, they may qualify as state actors under the public
function test. . . . The rationale of these cases is that when
the state delegates a power traditionally reserved to it
alone—the police power—to private actors in order that
they may provide police services to institutions that need
it, a “plaintiff’s ability to claim relief under § 1983 [for
abuses of that power] should be unaffected.” Payton [supra
at 629].

On the other side of the line illustrated by Payton are
cases in which the private defendants have some police-like
powers but not plenary police authority. ... A subset of
these cases are cases in which a private institution’s
security employees have been dispatched to protect the
institution’s interests or enforce its policies. The canonical
example here is when a store avails itself of the common
law shopkeeper’s privilege . . . .

Like the district court, we think this case falls on the
Payton side of the line. It is undisputed that Brown (and
some of her colleagues) were private security police officers
licensed under [MCL 338.1079]. This means that Brown’s
qualifications for being so licensed were vetted by Michi-
gan’s department of state police, id. § (1), and that Brown
was subject to certain statutes administered by that de-
partment. Id. § (2); see [MCL 338.1067, MCL 338.1069].
More critical for present purposes are the undisputed facts
that Brown was on duty and on the casino’s premises at all
times relevant to this case. These undisputed facts lead to
an inescapable conclusion of law—namely, that at all times
relevant to this case, Brown “had the authority to arrest a
person without a warrant as set forth for public peace
officers . ...” [MCL 338.1080.] One consequence of Brown’s
possession of this authority, the authority to make arrests at
one’s discretion and for any offenses, is clear: at all times
relevant to this case, Brown was a state actor as a matter of
law.

Unlike the common law privileges at issue in Wade [v
Byles, 83 F3d 902 (CA 7, 1996)] (the use of deadly force in
self-defense, the right to detain for trespass, and the right
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to carry a weapon) and Chapman [supra at 825] (the
shopkeeper’s privilege), which may be invoked by any
citizen under appropriate circumstances, the plenary ar-
rest power enjoyed by private security police officers li-
censed pursuant to [MCL 338.1079] is a power traditionally
reserved to the state alone. . ..

Defendants contend that Wade ought to control here
because, as in that case, private security police officers’
power to make arrests is subject to spatial or geographic
limits. See [MCL 338.1080]. But the spatial or geographic
limitation in Wade was profound—it prohibited housing
authority security guards from exercising their (already
minimal) powers anywhere except in the lobbies of build-
ings operated by the housing authority. See Wade [supra at
906]. By contrast, [MCL 338.1080] invests private security
police officers with full arrest authority on the entirety of
their employer’s premises, which makes this case distin-
guishable from Wade and similar to Payton and Henderson
[v Fisher, 631 F2d 1115 (CA 3, 1980)], each of which
involved a statute or ordinance that imposed or contem-
plated some spatial or geographic limits on the private
defendants’ police powers. See Payton [supra at 625] (spe-
cial police officers “shall possess the powers of the regular
police patrol at the places for which they are respectively
appointed”) (emphasis added) ... ; Henderson [supra at
1117-1119] (authority of the university police was limited
to the university campus in question). Furthermore, as we
have discussed, private security police officers in Michigan
are endowed with plenary arrest authority, see [MCL
338.1080], while the defendant in Wade was permitted to
exercise only what were in effect citizens’ arrests. [Roman-
ski, supra at 637-639 (emphasis added; some citations
omitted).]

D

The Sixth Circuit subsequently addressed § 1983
claims filed by several plaintiffs who underwent similar
detentions by Motor City Casino security personnel in
Lindsey, supra at 826. The Lindsey court did not
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question or criticize the legal principles espoused or the
conclusion reached by the court in Romanski, which it
reviewed in detail. Lindsey, supra at 828-831. The Sixth
Circuit held, however, that the defendants in Lindsey
had not acted under color of state law, citing the
following factual distinction:

Plaintiffs argue that Romanski supports a finding that
Defendant’s security personnel were likewise state actors
in this case. We disagree. Unlike Romanski, where it was
undisputed that Defendant’s security personnel were li-
censed under [MCL 338.10791, here, exactly the opposite
appears to be the case. Plaintiffs’ complaint alleges that: “At
the time of the seizure[s] and detention[s] ... , none of
[Defendant’s] security guards were authorized to make
misdemeanor arrests. . ..”

If Defendant’s security personnel had in fact been
licensed pursuant to [MCL 338.1079], they would have had
misdemeanor arrest authority at the time that they seized
and detained Plaintiffs. Hence, Plaintiffs’ allegation that
Defendant’s security personnel lacked such authority is by
implication an assertion that Defendant’s security person-
nel were not licensed under [MCL 338.1079]. Moreover, at
oral argument, Plaintiffs were asked to point the Court to
any information in the record that suggested that Defen-
dant’s security personnel were licensed pursuant to [MCL
338.1079] at the time of Plaintiffs’ arrests, and Plaintiffs
could point to no such information. Plaintiffs have there-
fore not carried their burden of demonstrating that any of
Defendant’s security guards were licensed under [MCL
338.1079], and we must proceed under the assumption that
all of Defendant’s security personnel who interfaced with
Plaintiffs were not so licensed.

The fact that Defendant’s security personnel were not
licensed in this case means that, under the facts of this
case, Defendant’s conduct in detaining Plaintiffs was not
“fairly attributable to the state.” . ..
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This analysis [in Romanski] demonstrates that the fact
that Michigan delegated a part of the police power to
licensed private security guards, which it had traditionally
and exclusively reserved for itself, was the key fact that
justified finding state action in Romanski. Although the
police power that Michigan bestowed upon licensed secu-
rity guards pursuant to [MCL 338.1080] was limited in
certain respects, the plaintiff in Romanski could point to an
identifiable police power—the power of arrest—which was
not possessed by the citizens of Michigan at large, but
instead resided only in the state, its agents, and those
persons who the state empowered and regulated by statute.
By contrast, Plaintiffs here cannot point to any powers
above and beyond those possessed by ordinary citizens that
the state of Michigan had delegated to Defendant’s unli-
censed security personnel at the time of Plaintiffs’ arrests.
The instant case is thus squarely within the rule of
Chapman, where this Court held that a merchant exercis-
ing the “shopkeeper’s privilege” was not a state actor
under the public function test. [Chapman, supra at 834].
Because Plaintiffs cannot demonstrate that Defendant’s
security personnel were licensed under [MCL 338.1079],
they cannot show that Defendant engaged in action attrib-
utable to the state. Plaintiffs therefore cannot demonstrate
that Defendant deprived them of their rights secured by
the Constitution by acting under color of state law, and
their § 1983 claim must fail. [Lindsey, supra at 829-831
(emphasis added; some citations omitted).]

E

After reviewing the record in this case, we find that it
falls squarely within the facts and legal analysis pre-
sented in Romanski, which properly concluded as a
matter of law that the state-licensed private security
officers involved in the casino detention acted under
color of state law. Here, the parties do not dispute that
at the time of plaintiff’s detention on September 14,
2002, Martinez, security manager Chenine McDowell,
and Grzadzinski had obtained certification pursuant to
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MCL 338.1079. During trial, Martinez, McDowell,
and Grzadzinski elaborated on the training they had
received, under the tutelage of a Detroit police officer
and through the Michigan State Police, to obtain
their statutory certifications, which they understood
to invest them with the authority to make certain
arrests inside the casino. Because the record indis-
putably establishes that Martinez and others in-
volved in plaintiff’s detention on September 14, 2002,
primarily Grzadzinski and McDowell, had obtained
state licensure pursuant to MCL 338.1079, and, con-
sequently, pursuant to MCL 338.1080, Martinez,
Grzadzinski, and McDowell all possessed the power to
arrest plaintiff on casino premises for his alleged
assault (“a part of the police power” that the state
“had traditionally and exclusively reserved for itself,”
Lindsey, supra at 831, citing Romanski, supra at 637),
and Martinez, Grzadzinski, and McDowell arranged
for plaintiff to be held within the casino’s security
detention room on the basis of this statutory author-
ity, we conclude that the trial court correctly ruled as
a matter of law that defendant, through Martinez,
Grzadzinski, and McDowell, acted under color of
state law for purposes of § 1983.

We stress that ours is decidedly a fact-specific hold-
ing, in accordance with the United States Supreme
Court’s observations in Lugar, supra at 939, that the
state-action inquiry is “necessarily fact-bound,” and
that a court’s approach to the inquiry must be closely
tailored to the evidence before it. We further emphasize
that our holding is entirely inconsistent with the notion
that licensed, private security guards are always state-
actors, or that the mere performance of a task specifi-
cally authorized by a state statute confers state actor
status. Contrary to the dissent’s hyperbolic and dire
prophesy, Michigan’s day-care providers, plumbers,
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barbers, beauticians, electricians, and cab drivers need
not fear an onslaught of litigation triggered by our
ruling today. Those licensed professionals obviously do
not qualify as state actors because they do not exercise
powers “traditionally exclusively reserved to the State.”
Jackson, supra at 352. No portion of our opinion
conflicts with the oft-repeated principle, first articu-
lated in Jackson, that “[t]he mere fact that a business is
subject to state regulation does not by itself convert its
action into that of the State for purposes of the Four-
teenth Amendment.” Id. at 350.

In the instant case, the casino’s employees arrested and
detained a casino customer because they suspected that
he had committed an assault and battery. Those employ-
ees’ ability to arrest plaintiff derived solely from their
special state licensure. Officers of the Detroit Police De-
partment expressly approved the casino employees’ ac-
tions. These facts conclusively demonstrate that the casi-
no’s employees exercised powers “traditionally exclusively
reserved to the state,” and did so with the encouragement
and approbation of the state.

Indeed, the record of state action here far exceeds the
state action involved in Romanski. Here, licensed secu-
rity guards effectuated an arrest to investigate a violent
crime, while Mrs. Romanski’s detention arose from a
suspected larceny. The power to arrest and detain a
larcenous customer does not rest exclusively with the
state of Michigan, but resides in all Michigan security
guards by virtue of MCL 338.1079(2). Furthermore, the
city police officers here watched and helped direct the
security personnel’s decision to take plaintiff into cus-
tody, while the security personnel in Romanski acted in
the absence of any police presence. We therefore reject
as completely unfounded the dissent’s suggestion that
our decision unreasonably expands state-action con-
cepts.
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Although defendant urges that we reject Romanski
as a nonbinding intermediate federal appellate court
decision, this Court plainly may adopt as persuasive a
“lower federal court decision[]” involving federal law.
Abela v Gen Motors Corp, 469 Mich 603, 607; 677 NW2d
325 (2004). Furthermore, as noted, we view the similar
relevant facts and applicable legal analysis in Romanski
as persuasive in this case, and defendant has not
identified, and we have not located, any United States
Supreme Court decision casting doubt on the state-
actor conclusion in Romanski. The Supreme Court
declined to consider the holding in Romanski, denying
certiorariat  US ;127 S Ct 209; 166 L Ed 2d 257
(2006).

F

We additionally note that the United States Supreme
Court has provided a succinct principle to aid in the
analysis of the state-action requirement in § 1983 cases,
which we view as instructive to our state-action conclu-
sion in this case. “[I]n the usual case we ask whether
the State provided a mantle of authority that enhanced
the power of the harm-causing individual actor.” Nat’l
Collegiate Athletic Ass’n v Tarkanian, 488 US 179, 192;
109 S Ct 454; 102 L Ed 2d 469 (1988). The instant
record establishes indisputably that plaintiff’s deten-
tion within the locked casino security room commenced
immediately after a combined force of Detroit police
officers and casino security personnel confronted plain-
tiff, his attorney, and his other companions as they
attempted to leave the casino grounds. Both Grzadzin-
ski and Richard Novak testified that the Detroit police
officers authorized, and indeed encouraged, defendant’s
security personnel to seize plaintiff and escort him back
to the casino. This evidence strongly supports our
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conclusion that the state “provided a mantle of author-
ity” that constrained plaintiff to subject himself to
detention by defendant.

[T]o act “under color of” state law for § 1983 purposes
does not require that the defendant be an officer of the
State. It is enough that he is a willful participant in joint
action with the State or its agents. Private persons, jointly
engaged with state officials in the challenged action, are
acting “under color” of law for purposes of § 1983 actions.
[Dennis v Sparks, 449 US 24, 27-28; 101 S Ct 183; 66 L Ed
2d 185 (1980).]

In Chapman, supra, at 835, the Sixth Circuit, sitting
en banc, concluded that a customer’s detention by a
store security guard could qualify as an act “that may
fairly be attributed to the state.” The security guard, an
off-duty, armed, uniformed sheriff’s deputy, initiated a
strip search of the customer, and store policy mandated
“police intervention in strip search situations....” Id.
at 835. Utilizing the “symbiotic or nexus test,” the
Sixth Circuit held that a genuine issue of material fact
existed “as to whether the security officer acted under
‘color of state law’ ” when he initiated the search. Id. at
834-835. The Sixth Circuit explained that a § 1983
claimant could satisfy the symbiotic or nexus test by
demonstrating “that there is a sufficiently close nexus
between the government and the private party’s con-
duct so that the conduct may be fairly attributed to the
state itself.” Chapman, supra. at 834.7

" See also Murray v Wal-Mart, Inc, 874 F2d 555, 558-559 (CA 8, 1989)
(noting the general proposition that a § 1983 plaintiff may obtain relief
by demonstrating that a private party acted as “a willful participant in
joint activity with the State or its agents which activity deprived the
plaintiff of a constitutional right,” and the more specific principle that
“state action is present when private security guards and police officers
act in concert to deprive a plaintiff of his civil rights”) (internal quotation
marks and citation omitted).
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The testimony in the instant case established not
only a close working relationship between defendant’s
security personnel and the Detroit police officers posted
near the casino, but a joint and cooperative effort to
detain plaintiff either in a city jail cell or its casino
equivalent. We therefore hold, in conformity with the
Chapman majority, that defendants’ joint engagement
with the Detroit police in the arrest and detention of
plaintiff also satisfies the symbiotic relationship or
nexus test of action “under color of state law.”s

G

We do not find persuasive defendant’s suggestion
that the “private detention” of plaintiff could not con-
stitute state action. According to this argument, defen-
dant’s employees’ “conduct in detaining, processing and
eventually 86’ing Plaintiff, constituted, at most, an
‘arrest’ for purposes of state civil liability,” and the
jury’s rejection of plaintiff’s false-arrest claim elimi-
nated defendant’s “state action” liability. In our view,
this distinction lacks a meaningful difference, particu-
larly under the circumstances presented here. Defen-
dant’s security personnel restrained plaintiff’s freedom

8 We cannot ignore the dissent’s characterization of our holding as
“absurd,” post at 237, and choose to observe simply that we have walked
precisely the same decisional path as the Sixth Circuit judges who decided
Romanski and Chapman (an en banc panel), the Seventh Circuit judges
who decided Payton, supra, and the Eighth Circuit judges who decided
Murray, supra.

In response to defendant’s protestation on appeal that in the trial
court plaintiff never proposed the symbiotic relationship or nexus test as
a potential basis for finding state action, we observe that we have the
authority to consider this question of law for the first time on appeal
because all facts necessary for its resolution appear in the existing record.
Royce v Chatwell Club Apartments, 276 Mich App 389, 399; 740 NW2d
547 (2007), application for leave to appeal held in abeyance 743 NW2d
213 (2008).
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of movement because they believed he assaulted and
battered Martinez. Defendant’s employees’ entitlement to
detain plaintiff—either momentarily or for two hours and
15 minutes—derived directly from their state licensure.
Their conduct, therefore, qualified as state action, and
deprived plaintiff of a right “secured by the Constitution.”
See Davis v Mississippi, 394 US 721, 726-727; 89 S Ct
1394; 22 L Ed 2d 676 (1969), in which the United States
Supreme Court observed that “the Fourth Amendment
was meant to prevent wholesale intrusions upon the
personal security of our citizenry, whether these intru-
sions be termed ‘arrests’ or ‘investigatory detentions,” ”
and Dunaway v New York, 442 US 200, 216; 99 S Ct 2248;
60 L Ed 2d 824 (1979) (observing that “detention for
custodial interrogation—regardless of its label—intrudes
so severely on interests protected by the Fourth Amend-
ment as necessarily to trigger the traditional safeguards
against illegal arrest”).

The trial testimony here shows that when plaintiff
and his companions were surrounded by casino security
personnel and Detroit police officers, Grzadzinski of-
fered plaintiff two choices, go with the police or return
to the casino security office to discuss the matter; at no
time was plaintiff advised he could simply continue his
departure from casino property. Although plaintiff’s
testimony suggested that he returned to the casino
voluntarily,’ other trial testimony shows that after
Grzadzinski escorted plaintiff to the casino detention
room, plaintiff remained there against his will for more
than two hours. Under these circumstances, the jury
reasonably could have found a violation of § 1983.

9 Even if plaintiff initially consented to a form of administrative
reprimand or casino exclusion process, the evidence of record clearly
demonstrates that his detention ceased to be consensual when he
requested that the door not be locked and that his attorney be sum-
moned.
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The dissent also asserts that “[t]he security guards
never exercised any power to arrest,” post at 235, and
points to the jury’s verdict that “no false arrest oc-
curred in this case.” Post at 235 n 2. Although defen-
dants did not falsely arrest plaintiff, the evidence dem-
onstrates that he was detained, placed into custody, and
thereafter subjected to the will of defendant’s security
personnel. In People v Gonzales, 356 Mich 247, 253; 97
NW2d 16 (1959), our Supreme Court adopted the fol-
lowing definition of “arrest”:

An arrest is the taking, seizing, or detaining of the
person of another, either by touching or putting hands on
him, or by any act which indicates an intention to take him
into custody and subjects the person arrested to the actual
control and will of the person making the arrest. The act
relied upon as constituting an arrest must have been
performed with the intent to effect an arrest and must have
been so understood by the party arrested. [Internal quota-
tion marks and citation omitted.]

The jury’s rejection of plaintiff’s false-arrest claim does
not alter the fact that defendant’s security officers
restricted plaintiff’s freedom of movement during the
two hours and 15 minutes of his detention,® and did so
on the basis of the authority provided by MCL 338.1080
to the security officers. The dissent has identified no
basis other than MCL 338.1080 that would have per-
mitted plaintiff’s arrest and detention, and we are
unaware of any. The licensing statute provided the
mantle of authority for defendant’s security personnel,

1 Michigan’s regulations governing casinos permit them to physically
detain persons “suspected of criminal activity” and to secure such
persons “in [a] temporary holding area for purposes of detention or
arrest....” Mich Admin Code, R 432.11003(1), (3). The regulations
further provide, “As a general rule, a person shall not be detained in a
temporary holding area awaiting transport for more than 2 hours.” Mich
Admin Code, R 432.11003(4).



2008] MOORE V DETROIT ENTERTAINMENT 219
OPINION OF THE COURT

and imbued them with virtually the same powers as the
Detroit police officers who explicitly approved defen-
dants’ decision to escort plaintiff back to the casino.

H

We also find unpersuasive defendant’s related sug-
gestion that no state action existed here because, al-
though several of its officers had certification under
MCL 338.1079 and the authority to arrest pursuant to
MCL 338.1080, they routinely did not employ their
authority to arrest casino patrons. We agree with the
following portion of Romanski, in which the Sixth
Circuit rejected this precise contention:

Finally, we address Defendants’ repeated representation
that, although empowered to make arrests under [MCL
338.1080], Brown and the other casino employees licensed
under the statute are, as a matter of casino policy, not
permitted to exercise this statutory authority to effectuate
arrests. For this argument Defendants again rely on Wade,
in which the very document that was the source of the
defendant’s police-type powers, his contract with the public
housing authority, at the same time imposed profound
limits on those powers. See Wade [supra at 905-906]. Here
the source of Brown’s power to make arrests is a statute
that includes no qualitative limits on that power, so Wade is
inapplicable. Defendants do not cite a case in which a
private security officer licensed to make arrests as under
[MCL 338.1080] was held not to be a state actor on the
ground that the officer’s employer substantially circum-
scribed the arrest power conferred on the officer by having
been licensed. [Romanski, supra at 639-640.]

I

We additionally reject that Grand Rapids v Impens,
414 Mich 667; 327 NW2d 278 (1982), on which defen-
dant and the dissent rely heavily, controls the state-
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actor analysis in this case. In Impens, the Michigan
Supreme Court considered “whether a signed state-
ment procured by private security guards, one of whom
was an off-duty deputy sheriff, may be admitted into
evidence against a defendant even though no Miranda
warnings were given.” Id. at 670 (citation omitted). The
Supreme Court surveyed several decisions holding
“that private security guards who receive direct assis-
tance from public police officers or who work in close
connection with the police may be acting under color of
state law, subject to constitutional restrictions.” Id. at
674. The Supreme Court concluded, in relevant part, as
follows:

We do not believe that the activities of the store security
guards and the city police in this case demonstrated the
coordinated effort necessary to constitute state action. The
Meijer security personnel were working with the view of
furthering their employer’s interest only; they were not
acting as police agents. Their role may be viewed as an
extension of the common-law shopkeepers’ privilege to
detain for a reasonable period of time a person suspected of
theft or failure to pay. There was no complicity with the
police department or any indication that their acts were
instigated or motivated by the police.

& * e

Defendant also contends that Meijer security personnel
qualified as law enforcement officers because state action
has granted them greater authority than that possessed by
private citizens. . . . [D]efendant believes that the licensing
statutes which regulate private security guards demon-
strate the requisite degree of state action to bring their
activities under color of state law, subject to constitutional
restraints. See MCL 338.1051 ef seq. . . . . We disagree. We
do not believe that the mere licensing of security guards
constitutes sufficient government involvement to require
the giving of Miranda warnings. . . .
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Our statute specifically states that “private security
police employed for the purpose for guarding the property
and employees of their employer and generally maintaining
plant security for their employer” need not be licensed.
MCL 338.1079.... This language speaks to the exact
function performed by Meijer’s security personnel. We do
not believe that qualification for such licensing exclusion
equates the actions of private security guards with those of
law enforcement officers. [Impens, supra at 675-677 (cita-
tion omitted).]

The Supreme Court did not elaborate regarding
whether the defendant security officers had obtained
state licensing, thus investing them with the authority
to make arrests pursuant to MCL 338.1080. The Su-
preme Court made no reference whatsoever to MCL
338.1080.

As reflected in the following portion of Romanski,
which we also find persuasive, the Sixth Circuit likewise
considered the effect of the Michigan Supreme Court’s
decision in Impens on the question of state action in the
context of a § 1983 action:

The dissent’s repeated reliance on City of Grand Rapids
v. Impens . . . is misplaced. There, private security officers
suspected the defendant and two others of shoplifting. Id.
at 279. The officers asked the three individuals to come to
the security office. Id. The officers searched the three and
found merchandise on one of the other individuals. Id. The
officers then elicited information from the defendant to
complete a “Loss Prevention Department Voluntary State-
ment.” Id. The officers read the statement to the defendant
and asked the defendant to sign it, which he did. Id. “There
was no indication that defendant would not be released if
the statement were not signed.” Id. Prior to his trial, the
defendant moved to suppress the signed statement, argu-
ing that it was obtained in violation of Miranda. Id. The
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Michigan Court held that the private security officers were
not required to give Miranda warnings. Id. at 282.

One obvious distinction between the instant case and
Impens is that Impens did not involve an arrest in any form.
There, the defendant was not held against his will. He was
asked to go to the security office; he was asked to sign a
form. There was no indication of arrest.

The key distinction, however, is that the security officers
did not exercise power exclusively reserved to the states. The
contested conduct was the security officers’ elicitation of
the defendant’s statements. Simply put, asking questions
in a non-custodial setting is a power not within the
exclusive province of the state. [Romanski, supra at 638 n
2 (some emphasis added).]

The dissent asserts that Impens should control the
outcome of this case because it held that “the simple
fact of licensure would not transform a private security
guard into a state actor.” Post at 235. As we have
emphasized, however, “the simple fact of licensure” did
not “transform” defendant’s security guards into state
actors. Rather, their licensure triggered the security
guards’ exercise of a power traditionally and exclusively
reserved to the state. And unlike the security guards in
Impens, defendant’s security personnel here employed
a “coordinated effort” with police officers, thus unques-
tionably acting as “police agents.” These distinctions
are not “immaterial,” as the dissent claims, post at 234,
but central to the Impens decision, at least according to
the justices who wrote and joined that opinion.

We conclude that, irrespective of whether the trial
court may have employed incorrect logic, the court
correctly distinguished Impens from the instant case.
Coates v Bastian Bros, Inc, 276 Mich App 498, 508-509;
741 NW2d 539 (2007) (observing that this Court “will
not reverse if the right result is reached, albeit for the
wrong reason”).
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Defendant alternatively maintains that the trial
court should have ordered a new trial, in light of the
defective jury instructions concerning plaintiff’s § 1983
claim. This Court reviews for an abuse of discretion a
trial court’s ultimate decision whether to grant a new
trial, but considers “de novo any questions of law that
arise.” Kelly v Builders Square, Inc, 465 Mich 29, 34;
632 NW2d 912 (2001).

This Court reviews claims of instructional error de novo.
MCR 2.516(D)(2) states that the trial court must give a jury
instruction if a party requests such instruction and it is
applicable to the case. We review for abuse of discretion the
trial court’s determination whether a standard jury in-
struction is applicable and accurate. The trial court’s jury
instructions must include all the elements of the plaintiffs’
claims and should not omit any material issues, defenses,
or theories of the parties that the evidence supports. . . . If;
on balance, the theories of the parties and the applicable
law are adequately and fairly presented to the jury, no error
requiring reversal occurs. Reversal based on instructional
error is only required where the failure to reverse would be
inconsistent with substantial justice. MCR 2.613(A) . ...
[Lewis v LeGrow, 258 Mich App 175, 211-212; 670 NW2d
675 (2003) (citations omitted).]

1

Defendant first complains that the trial court erred
by failing to explain to the jury that the casino could
only face vicarious liability for any constitutional viola-
tion by its employees “pursuant to a custom, policy or
practice of th[e] employer.” (Defendant’s brief, p 33.)
Before instructing the jury, the trial court agreed, over
plaintiff’s objection, to instruct the jury regarding the
concept of respondeat superior. But when instructing
the jury, the trial court failed to incorporate any refer-
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ence to vicarious liability. After the jury retired to
deliberate, defense counsel apprised the trial court that
it had “omitted instructing on private security officer,
MCL 338[.1079].” Plaintiff’s counsel replied that he
had no objection to the private-security-officer instruc-
tion, and the following exchange then occurred:

The Court: Alright, I'll give it. Anything else?

Defense Counsel: No, we’ve been through it all.

The jury returned and received instruction with respect
to the authority of private security officers, after which
the parties again discussed the propriety of the instruc-
tions:

The Court: Gentlemen, are the, is the Plaintiff satisfied
with the instructions and form of the verdict?

Plaintiff’s Counsel: Your Honor, other than the previ-
ously positions [sic], yes your Honor.

The Court: And the Defendant.
Defense Counsel: Ditto.

The above-quoted exchanges reflect defendant’s forfei-
ture (“No, we’ve been through it all”) and waiver of a
vicarious-liability-instruction objection, because de-
fense counsel ultimately and affirmatively expressed
satisfaction with the instructions to the jury. Defen-
dant’s expression of satisfaction with the instructions,
which omitted the vicarious-liability instruction, consti-
tutes a waiver that extinguishes any error concerning
vicarious liability. Grant v AAA Michigan/ Wisconsin,
Inc (On Remand), 272 Mich App 142, 148; 724 NW2d
498 (2006).1

I Even assuming that defendant only forfeited its objection to the trial
court’s omission of a vicarious-liability instruction, this error did not
substantially prejudice the defense. MCR 2.613(A). During closing argu-
ments, opposing counsel repeatedly acknowledged the trial testimony
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Defendant next maintains that the trial court insuffi-
ciently defined for the jury the parameters of a Fourth
Amendment violation, but we once again conclude that
defendant waived any claim of error. After the jury began
deliberating, it requested clarification regarding the
Fourth Amendment, prompting the following exchange:

The Court: And then they say re-read Fourth Amend-
ment, Fourteenth Amendment parameters. Well techni-
cally it’s not in evidence. What I propose to do is just tell
them what the Fourth Amendment is, that citizens of the
United States shall be protected against unlawful searches
and seizures. And the Fourteenth Amendment applies that
to Michigan. Any objections?

Plaintiff’s Counsel: No your Honor.

Defense Counsel: 1 do your Honor. I think you’ve read
the illegal search and seizure instruction. And I think to
instruct them in something different at this point may even
cause greater confusion.

The Court: Well shall I simply—
Plaintiff’s Counsel: Reread that instruction.

The Court: Reread that instruction[?]"2!

and documentary evidence substantiating the casino’s adherence to
various detention-related policy provisions relevant to this case. The trial
court’s neglect to additionally instruct the jury that the casino could only
face liability for actions that its agents took pursuant to casino rules or
policies thus had no adverse effect on the jury’s determination of the
casino’s liability under § 1983.

2 Contrary to defendant’s suggestion that the trial court did not supply
the jury with “an articulable standard by which to” consider a Fourth
Amendment violation, the trial court did instruct the jury in detail
regarding the § 1983 claim, in relevant part, as follows:

Ladies and gentlemen, I'm now going to begin a series of
instructions on . ... unlawful search. Under the Constitution of
the United States, that is the Fourth Amendment, every person
has the right not to be subjected to unreasonable searches and
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Defense Counsel: Yes, I think that’s the way it should be
done.

The trial court proceeded to reiterate to the jury the two
constitutional elements of § 1983, but did not include
the detailed paragraph regarding probable cause that
initially had followed the § 1983 elements. Nonetheless,
when the trial court inquired whether “[d]efendant
[was] satisfied,” his counsel affirmatively replied, “Yes
your Honor.” To the extent that the trial court’s
reinstruction—at defense counsel’s request—qualified
as erroneous, defense counsel’s affirmative expression
of satisfaction with the trial court’s charge extinguished
any error. Grant, supra at 148.

seizures. In order to prove this claim, Plaintiff must prove by a
preponderance of evidence each of the following elements. First,
the Defendant intentionally violated Plaintiff’s constitutional
right by conducting an unreasonable search and seizure. Second,
that the Defendant’s acts were the proximate cause of damages
sustained by the Plaintiff.

Additional instructions. . . .

It is also a statement of our law that any person who assaults
or assaults and batters an individual shall be guilty of a misde-
meanor. This is the definition of probable cause. If an arrest is
lawful when made, there has not been a false arrest or false
imprisonment. Instead, claims of false arrest and false imprison-
ment require Plaintiff prove that the arrest or detention lacked
probable cause. Probable cause that a particular person has
committed a crime is established by a reasonable ground of
suspicion supported by circumstances sufficiently strong in them-
selves to warrant the cautious person in the belief that the accused
is guilty of the offense. If you find the Defendants had probable
cause to believe that Plaintiff committed an assault on the Motor
City Casino security officer, then you decide, you must decide that
Motor City Casino personnel were entitled to detain Plaintiff.

After reviewing these instructions in their entirety, we conclude that
they adequately describe the legal principles governing a determination
whether defendants unlawfully searched or seized plaintiff, in violation of
the Fourth Amendment. Lewis, supra at 211-212.
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III. CHALLENGES TO PUNITIVE-DAMAGES AWARD

Defendant next contends that the trial court should
have granted a new trial on the issue of § 1983 punitive
damages because the jury’s award was inconsistent
with its rejection of plaintiff’s counts alleging false
arrest, assault and battery, and intentional infliction of
emotional distress, and with plaintiff’s request for
exemplary damages.

Our review of the record leads us to conclude, how-
ever, that the entirety of the jury’s special verdict
comports with the trial evidence and the trial court’s
careful and extended delineation of the distinctions
between, and components of, compensatory damages,
exemplary damages, and punitive damages. As this
Court has observed, “The Michigan Supreme Court has
repeatedly held that the jury’s verdict must be upheld,
even [if] it is arguably inconsistent, if there is an
interpretation of the evidence that provides a logical
explanation for the findings of the jury.” Allard v State
Farm Ins Co, 271 Mich App 394, 407; 722 NW2d 268
(2006) (internal quotation marks omitted). Further-
more, a reviewing court must make “every attempt . . .
to harmonize a jury’s verdicts. Only where verdicts are
so logically and legally inconsistent that they cannot be
reconciled will they be set aside.” Id. (internal quota-
tion marks omitted).

The jury’s finding that defendants unlawfully de-
tained plaintiff (special verdict question 1), its some-
what similar finding that defendants falsely imprisoned
plaintiff (special verdict question 3), coupled with its
rejections of plaintiff’s other proffered tort claims,
namely false arrest, assault and battery, and intentional
infliction of emotional distress (special verdict ques-
tions 2, 4, and 5), suggest that the jury viewed defen-
dants’ initial arrest or seizure of plaintiff and the
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placement of plaintiff in the casino’s security office as
premised on probable cause that plaintiff may have
unlawfully touched Martinez, but concluded that defen-
dants eventually detained plaintiff against his will, or
extended the seizure’s duration for too long. The jury’s
special verdicts 1 through 5 find support in the evidence
and appear to be at a minimum reasonably consistent.

Regarding defendant’s specific challenge to the
jury’s awards of damages, in special verdict question
6 the jury found that defendant had caused plaintiff
$125,000 in “non-economic loss compensatory dam-
ages,” which the trial court explained should “fairly
and adequately compensate[] him” “for mental an-
guish, fright and shock and embarrassment.” The
jury then rejected the claim that plaintiff would
sustain future compensatory damages. (Special ver-
dict question 7.) In special verdict question 8, the jury
considered and rejected the claim that plaintiff had
endured exemplary damages, which the trial court
defined as “injury to Plaintiff’s feelings,” in this case
“humiliation, outrage or indignity.” Lastly, the jury
found that defendants had violated “plaintiff’s right
to be free from unreasonable searches and seizures
under the Fourth and Fourteenth [almendments to
the U.S. Constitution” (special verdict question 9),
and awarded plaintiff $400,000 in punitive damages
(special verdict question 10), which the trial court
described as an amount “appropriate to punish the
Defendants or to deter the Defendants and others
from like conduct in the future.”??

In summary, we fail to detect any manner by which
the jury rendered an inconsistent verdict regarding

13 The trial court carefully and at length distinguished for the jury the
three types of damages at issue in this case.
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defendant’s liability or plaintiff’s entitlement to the
three distinct types of damages he sought. Allard, supra
at 407.

IV. CHALLENGES TO FALSE-IMPRISONMENT SPECIAL VERDICT

Defendant additionally asserts that the trial court
erred by denying its motion for a directed verdict with
respect to plaintiff’s false-imprisonment count because
Grzadzinski indisputably had probable cause to detain
plaintiff. The trial testimony plainly reflects that plain-
tiff and the several members of his group offered
recollections of the September 14, 2002, confrontation
that differed markedly from the testimony of Martinez,
Grzadzinski, McDowell, and Jeanne Snyder, plaintiff’s
former fiancée, regarding the important issues whether
(1) plaintiff made nonchalant arm gestures, (2) plaintiff
might have been close to or distant from Martinez at
the time plaintiff gestured, and (3) plaintiff intention-
ally poked, punched, struck, or otherwise touched Mar-
tinez’s chest. Given the widely contradictory testimony
offered in these areas, which were central to a determi-
nation whether defendant possessed probable cause
through its security personnel to arrest or detain plain-
tiff, it was the jury’s prerogative to resolve this issue of
fact, including the inherent credibility questions.
Zeeland Farm, supra at 195; Hunt, supra at 99. Conse-
quently, the trial court properly denied a directed ver-
dict on plaintiff’s false-imprisonment count.

Alternatively, defendant suggests that the trial court
should have granted a new trial because it inadequately
explained to the jury the elements of false imprison-
ment, and that the instructions given did not support
the jury’s rejection of the false-arrest claim while find-
ing liability for false imprisonment. The trial court read
to the jury four paragraphs of instructions differentiat-
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ing the elements of false arrest from false imprison-
ment. As defendant acknowledges, these instructions
very closely tracked Michigan Model Civil Jury Instruc-
tions 116.01 (“False Arrest—Definition”), 116.02
(“False Imprisonment—Definition”), 116.20 (“False
Arrest—Burden of Proof”), and 116.21 (“False
Imprisonment—Burden of Proof”). Defendant also con-
cedes that within the next two to four paragraphs, the
trial court fleshed out, in the context of plaintiff’s
§ 1983 claim, the concept of probable cause necessary to
render a search or seizure reasonable and lawful.

We conclude that, taken as a whole, the trial court’s
extended and indisputably accurate recitation of the
relevant legal principles regarding false arrest, false
imprisonment, and probable cause fully and fairly set
forth for the jury the elements of false arrest and false
imprisonment. Lewis, supra at 211-212. And as dis-
cussed in part III of this opinion, applying the false-
arrest and false-imprisonment instructions to the facts
of this case demonstrates that the jury likely, and
reasonably, viewed the casino’s initial detention of
plaintiff in its security area as supported by probable
cause that he assaulted Martinez, but deemed plain-
tiff’s more than two-hour detention locked in the casi-
no’s security office as unsupported by any legal basis,
and therefore amounting to false imprisonment.

V. REMITTITUR REQUEST CONCERNING
NONECONOMIC-DAMAGES AWARD

Defendant lastly complains that the trial court
should have remitted the jury’s award of $125,000 in
compensatory damages, which lacked support in the
trial evidence, especially given that the jury rejected
that defendants had intentionally inflicted emotional
distress.
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In determining whether remittitur is appropriate, a
trial court must decide whether the jury award was sup-
ported by the evidence. This determination must be based
on objective criteria relating to the actual conduct of the
trial or the evidence presented. The power of remittitur
should be exercised with restraint. If the award for eco-
nomic damages falls reasonably within the range of the
evidence and within the limits of what reasonable minds
would deem just compensation, the jury award should not
be disturbed. A trial court’s decision regarding remittitur is
reviewed for an abuse of discretion. We review all of the
evidence in the light most favorable to the nonmoving
party. [Silberstein v Pro-Golf of America, Inc, 278 Mich App
446, 462; 750 NW2d 615 (2008) (citations omitted).]

Plaintiff testified that he endured extreme embar-
rassment on multiple occasions because of defendants’
detention of him for more than two hours on September
14, 2002, their decision to eject and ban him from the
casino, and Martinez’s pursuit of criminal assault and
battery charges against him. Specifically, plaintiff
averred that on a daily basis he experienced extreme
feelings of upset and embarrassment because of (1) the
casino’s treatment of him on September 14, 2002; (2)
his May 2003 Metro Airport arrest on an outstanding
assault and battery warrant while attempting to pick up
his girlfriend; (3) his September 2003 appearance in the
36th District Court for a scheduled criminal trial; (4)
his 2005 discovery of the existence of more arrest
warrants stemming from September 14, 2002; (5) the
2005 jury trial for assault and battery that ultimately
ended in his acquittal, and (6) his testimony in the
instant civil case. Although plaintiff did not substanti-
ate that he experienced any significant change in the
course of his daily activities, his testimony that defen-
dants’ conduct caused him extreme upset and embar-
rassment on multiple occasions, especially when viewed
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in the light most favorable to plaintiff, amply supports
the jury’s award of $125,000 in noneconomic compen-
satory damages.!

Affirmed.
BORRELLO, J., concurred.

O’CONNELL, Pd. (dissenting). I respectfully dissent. In
my opinion, the trial court erred when it failed to grant
defendant’s motion for directed verdict regarding plain-
tiff’s 42 USC 1983 claim because private security
guards are not state actors. The trial court also erred by
adopting federal precedent as persuasive and rejecting
the Michigan Supreme Court’s reasoning in Grand
Rapids v Impens, 414 Mich 667, 670; 327 NW2d 278
(1982). I would reverse the decision of the trial court.

In order to maintain an action under § 1983, a
plaintiff is required to establish that he or she was
“deprived of a right secured by the Constitution or laws
of the United States” and that the defendant was a
“state actor,” i.e., acting under color of state law at the
relevant time. American Mfrs Mut Ins Co v Sullivan,
526 US 40, 49; 119 S Ct 977; 143 LL Ed 2d 130 (1999).
“[Ml]erely private conduct, no matter how discrimina-
tory or wrongful” will not support a § 1983 claim. Id. at
50 (internal quotation marks and citations omitted).
The plaintiff bears the burden to show state action
because it is an element of the claim. Brentwood Acad-
emy v Tennessee Secondary School Athletic Ass’n, 531
US 288, 308-309; 121 S Ct 924; 148 L. Ed 2d 807 (2001).

4 Because we are affirming the jury’s special verdict, we need not
consider the questions raised in plaintiff’s “contingent” brief on cross-
appeal, which repeatedly sets forth that he wishes this Court to consider
the cross appeal only “in the unlikely event that the jury’s verdict is
disturbed and this matter is remanded for further proceedings.” (Brief on
cross-appeal, pp 1, 16.)
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Accordingly, in order for plaintiff to maintain his § 1983
claim, he was required to establish that the casino’s
private security officers were state actors.

The trial court held as a matter of law that the
casino’s private security guards were acting under color
of state law by virtue of the fact that they were certified
under MCL 338.1079, relying on Romanski v Detroit
Entertainment, LLC, 428 F3d 629, 636 (CA 6, 2005).
“Although state courts are bound by the decisions of the
United States Supreme Court construing federal law,
there is no similar obligation with respect to decisions
of the lower federal courts.” Abela v Gen Motors Corp,
469 Mich 603, 606; 677 NW2d 325 (2004) (citations
omitted). On the other hand, Michigan Supreme Court
cases on point are binding on lower courts, regardless of
whether the lower courts agree with the decision.
Detroit v Vavro, 177 Mich App 682, 685; 442 NW2d 730
(1989). In my opinion, it is clear that the trial court
erred by not following the Michigan Supreme Court
decision in Impens, because the logic behind the deci-
sion is controlling and dispositive of the issue.

In Impens, our Supreme Court impliedly determined
that private security guards are not state actors simply
because they are certified under MCL 338.1079. Indeed,
at least one federal district court recognized this fact:

Plaintiff here has not identified any state or local
legislation that confers broad police powers upon security
personnel. In fact, Michigan’s security guard licensing
statute limits the powers of security guards. Pursuant to
the statute, upon obtaining a license, a private security
officer is granted “the authority to arrest a person without
a warrant” to the same extent possessed by public police
officers, but only when this officer “is on the employer’s
premises.” Mich. Comp. Laws § 338.1080. This authority is
further limited to the security guard’s “hours of employ-
ment as a private security police officer and does not
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extend beyond the boundaries of the property of the
employer.” Mich. Comp. Laws § 338.1080.

The limited powers conferred under this statute do not
convert private security guards into state actors. This has
been confirmed by the definitive arbiter of the proper
meaning of this statute, the Michigan Supreme Court. . . .

[In Impens, t]The Michigan Supreme Court held that the
defendant had not identified any state action that would
trigger the requirement of Miranda warnings. In so ruling,
the Court specifically rejected the defendant’s contention
that “the licensing statutes which regulate private security
guards demonstrate the requisite degree of state action to
bring their activities under color of state law, subject to
constitutional restraints.” 327 N.W.2d at 281. Instead, the
Court concluded that “we do not believe that the mere
licensing of security guards constitutes sufficient govern-
ment involvement to require the giving of Miranda warn-
ings.” 327 N.W.2d at 281. This Court, of course, is bound by
the views of Michigan’s highest court as to the extent of
authority conferred under the Michigan security guard
licensing statute. [Smith v Detroit Entertainment, LLC,
338 F Supp 2d 775,780-781 (ED Mich, 2004) (emphasis
added).]

In my opinion, this is the better analysis, because it
recognizes the implications of the logic behind Impens
and gives the ruling of our state’s highest court the
deference the law requires. It is this case, and not
Romanski, on which the trial court should have relied.

The majority attempts to avoid the application of
Impens with immaterial distinctions. Specifically, the
majority notes that our Supreme Court did not deter-
mine whether the security officers in the Impens case
had been licensed and that the opinion made no refer-
ence to MCL 338.1080. A review of the opinion indicates
that it was unnecessary for the Impens Court to deter-
mine whether the security officers were licensed. The
Court “[did] not believe that the mere licensing of
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security guards constitutes sufficient government in-
volvement to require the giving of Miranda warnings.”
Impens, supra at 676. Accordingly, it was unnecessary
for the Court to determine, or even mention, whether
the security guards were licensed because the simple
fact of licensure would not transform a private security
guard into a state actor.!

Similarly, the Court’s failure to reference MCL
338.1080 does not render Impens inapposite. MCL
338.1080 provides for a limited power of arrest to those
security guards licensed under MCL 338.1079. Because
the power to arrest under MCL 338.1080 is conferred
solely by licensure under MCL 338.1079, if licensure
alone does not constitute state action, then acknowledg-
ment that licensure confers an arrest power is similarly
insufficient. Importantly, in the instant case, plaintiff
was not arrested, but voluntarily went with the security
officers back to the casino’s security office. The security
guards never exercised any power to arrest.? Accord-
ingly, it must be simply the existence of this limited
power of arrest pursuant to MCL 338.1080 that gave
the security officers in the present case a police power
traditionally and exclusively reserved to the state. Such

! If state licensing were, in fact, all that was necessary to transform
private individuals into state actors, state licensure of plumbers, beauti-
cians, electricians, and even attorneys would transform their conduct
into state action subject to a § 1983 claim. Our courts would be inundated
with civil-rights litigation concerning bad haircuts, leaky plumbing, and
faulty wiring.

2 Both the jury verdict and the plaintiff’s testimony confirm that no
false arrest occurred in this case. Plaintiff testified that he voluntarily
went with the casino’s private security guards, and the jury found no
cause of action on plaintiff’s false-arrest claim. The private security
guards also testified that plaintiff was not under arrest. These facts are
conclusive that no false arrest occurred, and, absent a false arrest,
plaintiff’s allegation that defendants abused their statutory arrest pow-
ers is clearly meritless.
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a conclusion broadly confers “state actor” status to all
security guards who are licensed under MCL 338.1080
and is at odds with Impens.

One of the men who aided in the apprehension in
Impens was an off-duty deputy sheriff. The Court held
that his presence did not constitute “color of law,” in
part because he was off-duty and identified himself as a
store employee. Impens, supra at 677. If the mere
existence of arrest authority under MCL 338.1080 were
sufficient to confer “state actor” status, there would be
no logical basis for our Supreme Court’s holding that
the off-duty deputy sheriff in Impens was not acting
under color of law, because even off-duty, he still had the
power to arrest. The holding of the United States Court
of Appeals for the Sixth Circuit, sitting en banc, in
Chapman v Higbee Co, 319 F3d 825 (CA 6, 2003), is
similarly irreconcilable with the majority’s broad con-
clusion. The security guard in Chapman was “an off-
duty sheriff’s deputy, wearing his official sheriff’s de-
partment uniform, badge, and sidearm.” Id. at 834. As
a police officer, the security guard possessed plenary
police power. Yet the Chapman court did not conclude
that mere possession of that authority resulted in state
action. Instead, it examined the specific actions taken
by the security officer, which included a strip search,
and noted that store policy mandated police involve-
ment for such an action. Id. at 834-835. If the security
guards in Impens and Chapman were not state actors,
despite having been licensed by the state as police
officers with full arrest powers, it is clear that licensure
under MCL 338.1079 alone cannot transform the casi-
no’s private security guards into state actors in the
present case.

The majority argues that because the security guards
were licensed under MCL 338.1079, they had the power
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to arrest plaintiff pursuant to MCL 338.1080, and that
because plaintiff was held in a room on the basis of this
authority, the security guards acted under color of state
law. Application of such reasoning to other Michigan
statutes would result in absurd and unintended out-
comes that would destroy the “state actor” requirement
of § 1983 altogether. Under MCL 764.16, private per-
sons are given the authority to make arrests under
certain situations. Every security guard who is unli-
censed and, therefore, without authority under MCL
338.1080, still has the limited power given to all private
persons under MCL 764.16. Having received authority
from the state to arrest, any security guard who locked
someone in an office pursuant to that authority be-
comes a state actor, notwithstanding all the prior case-
law that finds such actions to be that of private indi-
viduals. See, e.g., Lindsey v Detroit Entertainment, LLC,
484 F3d 824, 827-828 (CA 6, 2007). The fact that a
private person has the power to arrest does not trans-
form the person into a state actor. Rather, it would be
the exercise of that power that would create state
action. That is why the presence of state action is
“fact-specific, and ... determined on a case-by-case
basis.” Chapman, supra at 834.

It takes very little imagination to envision the havoc
that would result from the application of the majority’s
holding. Whether it is the licensed day-care provider
who places a four-year-old child in “time-out” for hit-
ting another child, or the licensed cab driver who
refuses to let a passenger leave the cab until the fare is
paid, the majority would conclude that because MCL
764.16 gives these private persons the power to arrest,
they are state actors. Thousands of everyday private
actions would be distorted into state action for which
plaintiffs will seek monetary remedies from taxpayer
funds and overwhelm our already burdened courts.
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Because I find Impens controlling, Romanski is inap-
plicable, and the trial court erred in relying on it to deny
defendant’s motion for directed verdict. The simple fact
of licensure under MCL 338.1079 cannot, does not, and
should not transform private security guards into state
actors. To hold otherwise expands state action to a point
that strains credulity.

I would reverse the decision of the trial court.
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REED v BRETON

Docket No. 276057. Submitted May 6, 2008, at Grand Rapids. Decided
May 27, 2008, at 9:10 a.m.

Lawrence Reed, as personal representative of the estate of decedent
Lance N. Reed, brought a wrongful-death and dramshop action in
the Jackson Circuit Court against Frederick Breton, personal
representative of the estate of decedent Curtis J. Breton, and two
dramshops. Dennis Hurst & Associates represented the plaintiff
pursuant to a contingent-fee agreement under which Hurst was to
be paid one-third of monies collected. The agreement expressly
provided that it did not apply to appellate proceedings. The court
granted summary disposition to one dramshop. That decision was
reversed in the Court of Appeals, 264 Mich App 363 (2004). The
Supreme Court reversed the Court of Appeals and affirmed the
dismissal of the dramshop, 475 Mich 531 (2006). In the Supreme
Court appeal, the plaintiff had additional counsel who was hired
on an hourly fee basis. After those appeals, the plaintiff reached a
settlement with the remaining parties. The plaintiff then filed a
motion for the entry of a settlement order and the approval of the
proposed distribution of funds. The proposed distribution included
one-third of the recovery as Hurst’s fee for the proceedings in the
circuit court, an additional amount for Hurst’s fee in the appellate
proceedings, and a fee for additional counsel in the Supreme Court
appeal. The proposed attorney fees exceeded one-third of the
plaintiff’s recovery. The court, Chad C. Schmucker, J., rejected the
proposed attorney fees as being excessive. The plaintiff appealed
by delayed leave granted.

The Court of Appeals held:

The circuit court properly concluded that the proposed distri-
bution of proceeds in this wrongful-death action violated MCR
8.121 to the extent that it allocates to Hurst attorney fees in excess
of one-third of the plaintiff’s net recovery.

1. MCR 8.121(B) sets the maximum contingent attorney fee in
a personal-injury or wrongful death action at one-third of the
amount recovered.

2. The reasoning of State Bar of Michigan Formal Ethics
Opinion R-011 (July 26, 1991) is adopted by this panel of the Court
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of Appeals to support the conclusion that the total contingent fee
for all lawyers of a party in a personal-injury or wrongful-death
case may not exceed one-third of the recovery and that, if the fee
agreement provides for a one-third fee, the trial lawyer may not
charge an additional amount for pursuing an appeal.

Affirmed.

ATTORNEY AND CLIENT — PERSONAL INJURY — WRONGFUL DEATH — CONTINGENT
FEES — APPEALS.

The total contingent fee for all lawyers of a plaintiff in a personal-
injury or wrongful-death action at trial and on appeal may not
exceed one-third of the plaintiff’s net recovery (MCR 8.121[A],
[BD.

Dennis Hurst & Associates (by Dennis Hurst) for the
plaintiff.

Before: JANSEN, PdJ., and ZAHRA and GLEICHER, Jd.

JANSEN, PJ. In this wrongful-death case, plaintiff
appeals by delayed leave granted the circuit court’s
denial of his motion to approve the proposed distribu-
tion of attorney fees following a settlement. The circuit
court declined to approve the proposed distribution to
the extent that it provided for total attorney fees in
excess of one-third of plaintiff’s net recovery. We affirm.

Plaintiff’s son was killed in an automobile accident
involving an intoxicated driver. Plaintiff, as personal
representative of his son’s estate, retained Dennis
Hurst & Associates to represent the estate in a
wrongful-death lawsuit against the responsible parties.
Plaintiff and Hurst entered into a contingency fee
agreement whereby plaintiff agreed to pay Hurst “one-
third (1/3) of all monies collected.” The agreement
expressly provided that it did not apply to appeals.

An action was subsequently filed against the intoxi-
cated driver and two dramshop defendants, the Beach
Bar and the Eagle’s Nest. The circuit court granted
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summary disposition in favor of the Beach Bar and
plaintiff appealed that decision. This Court reversed the
circuit court’s decision and reinstated the claim against
the Beach Bar. Reed v Breton, 264 Mich App 363,
364-365; 691 NW2d 779 (2004). Upon further appeal,
however, our Supreme Court reversed this Court’s
decision and affirmed the grant of summary disposition
in favor of the Beach Bar. Reed v Breton, 475 Mich 531,
543-544; 718 NW2d 770 (2006).

Because the original contingency-fee agreement did
not cover appeals, plaintiff entered into a new fee
agreement with the Hurst law firm for representation
before this Court. Additionally, plaintiff entered into a
separate hourly fee agreement with the law firm of
Honigman, Miller, Schwartz & Cohn for representation
before the Supreme Court. After all appeals were con-
cluded, plaintiff reached a settlement with the remain-
ing parties for the net amount of $120,065.41.

Plaintiff thereafter filed a motion in the circuit court
for entry of a settlement order and approval of the
proposed distribution of funds. The motion sought a
distribution of total attorney fees in the amount of
$82,073.87, consisting of $40,021.80 (one-third of the
net settlement) for Hurst’s representation in the circuit
court, $14,578.29 for Hurst’s representation before this
Court, and $27,473.78 for the Honigman law firm’s
representation before the Supreme Court. The circuit
court, observing that the total requested attorney fees
exceeded one-third of plaintiff’s net recovery, refused to
approve the proposed distribution.

A circuit court’s decision concerning the distribution
of settlement proceeds in a wrongful-death matter is
reviewed for clear error. McTaggart v Lindsey, 202 Mich
App 612, 615-616; 509 NW2d 881 (1993). “A finding is
clearly erroneous when, although there is evidence to
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support it, the reviewing court is left with a definite and
firm conviction that a mistake has been made.” Id. at 616.
“[TInterpretation of a court rule, like a matter of statutory
interpretation, is a question of law that this Court reviews
de novo.” CAM Constr v Lake Edgewood Condo Ass’n,
465 Mich 549, 553; 640 NW2d 256 (2002). The “rules
governing the construction of statutes apply with equal
force to the interpretation of court rules.” Rafferty v
Markovitz, 461 Mich 265, 270; 602 NW2d 367 (1999).

Initially, we note that the Michigan Rules of Profes-
sional Conduct address the subject of attorney fees in
MRPC 1.5(a), which provides that “[a] lawyer shall not
enter into an agreement for, charge, or collect an illegal or
clearly excessive fee,” and sets out factors to be considered
in determining the reasonableness of a fee. Further,
MRPC 1.5(c) refers to MCR 8.121 “for additional require-
ments applicable to some contingency-fee agreements.”

“Under the Michigan wrongful death act, the trial
court is required to hold a hearing and approve the
distribution of the proceeds of any settlement.” In re
Guardian Ad Litem Fees, 220 Mich App 619, 624; 560
NW2d 76 (1996); see also MCL 600.2922(9). MCR 8.121
addresses allowable attorney fees in personal-injury
and wrongful-death actions. The rule provides in perti-
nent part:

(A) Allowable Contingent Fee Agreements. In any claim
or action for personal injury or wrongful death based upon
the alleged conduct of another, in which an attorney enters
into an agreement, expressed or implied, whereby the
attorney’s compensation is dependent or contingent in
whole or in part upon successful prosecution or settlement
or upon the amount of recovery, the receipt, retention, or
sharing by such attorney, pursuant to agreement or other-
wise, of compensation which is equal to or less than the fee
stated in subrule (B) is deemed to be fair and reasonable.
The receipt, retention, or sharing of compensation which is
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in excess of such a fee shall be deemed to be the charging of
a “clearly excessive fee” in violation of MRPC 1.5(a).

(B) Maximum Fee. The maximum allowable fee for the
claims and actions referred to in subrule (A) is one-third of
the amount recovered.

(C) Computation.

(1) The amount referred to in subrule (B) shall be
computed on the net sum recovered after deducting from
the amount recovered all disbursements properly charge-
able to the enforcement of the claim or prosecution of the
action. In computing the fee, the costs as taxed and any
interest included in or upon the amount of a judgment shall
be deemed part of the amount recovered.

We agree with the circuit court that MCR 8.121 limits
the total allowable attorney fee payable to Hurst in this
case to one-third of the net amount recovered by
plaintiff. This conclusion is supported by State Bar of
Michigan Formal Ethics Opinion R-011 (July 26, 1991),
which states in relevant part:

May the lawyer charge a fee beyond the originally
agreed contingent fee for taking an appeal? MCR 8.121(B)
states:

“The maximum allowable fee for the claims and actions
referred to in subrule (A) is one-third of the amount
recovered.”

Is the appeal part of the same “claim and action” as the
trial so as to be limited to the original fee agreement? We
are aware of no authority or reasoning which would con-
clude that the trial of a matter is a “claim” or “action”
different and distinguishable from an appeal, removing the
fee from the limitation imposed by MCR 8.121(B). As noted
in MCR 8.121(A), a fee in excess of one-third is deemed a
clearly excessive fee in violation of MRPC 1.5(a). Therefore,
in personal injury and wrongful death cases, if the fee
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agreement provided for a one-third fee, the trial lawyer
could not charge an additional fee for pursuing the appeal.

The total contingent fee for all lawyers of a party in a
personal injury or wrongful death case may not exceed
one-third of the recovery; in other cases the total fee may
not be in excess of a reasonable fee.™’

Although state bar ethics opinions are not binding on
this Court, they may be considered instructive. Watts v
Polaczyk, 242 Mich App 600, 607; 619 NW2d 714 (2000);
Barkley v Detroit, 204 Mich App 194, 202; 514 NW2d
242 (1994). We find the reasoning of Ethics Opinion
R-011 persuasive, as it is supported by the clear lan-
guage of MCR 8.121. We therefore adopt the ethics
opinion’s reasoning as our own.

The circuit court properly concluded that the pro-
posed distribution of proceeds in this wrongful-death
action violated MCR 8.121 to the extent that it allocates
to Hurst attorney fees in excess of one-third of the
amount of plaintiff’s net recovery.? The court did not
clearly err by declining to approve the proposed distri-
bution on this ground. McTaggart, supra at 615-616.

Affirmed.

! Because MCR 8.121(A) applies only to actions for personal injury or
wrongful death, the ethics opinion concludes that “[i]f the claim or action
is not personal injury or wrongful death, and therefore not limited to the
one-third recovery, a lawyer is guided by MRPC 1.5(a) in setting fees.”

2 We wish to make clear that the fees payable to the Honigman law firm
were not incurred pursuant to the original contingent-fee agreement
between plaintiff and Hurst, but were incurred pursuant to a separate fee
agreement, which covered proceedings before the Michigan Supreme
Court only. Consequently, these separate, non-contingent fees payable to
Honigman were not barred by the one-third rule of MCL 8.121(B). See,
e.g., Morris v Detroit, 189 Mich App 271, 277-278; 472 NW2d 43 (1991).



PRIME FINANCIAL V VINTON 245

PRIME FINANCIAL SERVICES LLC v VINTON

Docket No. 273264. Submitted May 13, 2008, at Grand Rapids. Decided
June 3, 2008, at 9:00 a.m.

Prime Financial Services LLC brought an action in the Kent Circuit
Court against Casey Vinton, an employee of Bedford Financial,
Inc., alleging that Vinton had discharged without authorization
several mortgages that had been assigned to Prime as security for
credit that Prime extended to Bedford for use in Bedford’s
construction loan business. Prime, in turn, had secured a short-
term credit facility from Bank One, NA, to enable it to fund
Bedford. Bedford subsequently entered into a $15 million facility
directly with Bank One under which Bedford took on Prime’s debt
to Bank One. This facility was secured by Bedford’s mortgages and
notes—some of which had been funded solely by Prime—and the
personal guaranty of investor Richard Baidas. When Bedford
defaulted under its agreement with Bank One, Bank One accepted
a cash settlement from Baidas, in return for which Bank One
transferred to Baidas the collateral it held under its agreement
with Bedford. This collateral included 23 notes that Bedford
originated using funds provided solely by Prime. Prime’s amended
complaint included claims against Bank One of conversion, unjust
enrichment, and aiding and abetting Bedford’s conversions or
breaches of fiduciary duty in connection with Bank One’s assign-
ment of Prime’s interest in the 23 notes and mortgages to Baidas.
A jury returned a verdict against Vinton for more than $60,000
and a verdict against Bank One for an amount equal to the value
of 17 of the 23 notes at issue. The court, George S. Buth, J., entered
orders granting Prime interest and attorney fees. Bank One
appealed.

The Court of Appeals held:

1. The previous version of Article 9 of Michigan’s Uniform
Commercial Code governed the creation of the security interests in
the notes at issue in this case. A note secured by a mortgage is
personal property, not real property, and prior Article 9 applied to
the creation of a security interest in instruments.

2. Bedford did not transfer ownership of the notes at issue to

Prime; rather, Bedford merely pledged the notes and mortgages at
issue as security, as indicated by the documents memorializing the
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terms of the facility that Prime extended to Bedford. Bedford’s
agreement to indorse and deliver the notes to Prime and to assign
the mortgages underlying the notes to Prime are merely the steps
that Bedford agreed to take to ensure that Prime’s security
interest in the collateral was fully protected.

3. Prime’s security interest in the notes was unperfected
because Bedford retained possession of the notes during all rel-
evant periods. Under prior Article 9, a secured party could perfect
its interest in instruments only by taking and retaining possession
of them. Although a secured party could take possession through
an agent, the debtor or a person controlled by the debtor could not
qualify as an agent for the secured party for this purpose because
the debtor’s possession would establish an opportunity for fraud.
Accordingly, Bedford could not possess the notes on Prime’s behalf.

4. Bedford’s assignment of the mortgages did not alter the
nature of Prime’s unperfected security interest in the notes
underlying them. Under Michigan real property law, a secured
party cannot obtain a greater security interest in a mortgage than
it has in the note underlying the mortgage by recording an
assignment of mortgage incident to a secured transaction. Because
prior Article 9 governed Prime’s security interest in the notes at
issue, Bedford’s assignment of the mortgages to Prime had no legal
effect on Prime’s security interest in the corresponding notes, and
a mortgage without an underlying obligation is a nullity. Although
there were valid notes underlying the mortgages at issue, Bedford
did not transfer ownership of those notes to Prime, and Prime did
not otherwise obtain ownership of the notes. Instead, Bank One
took ownership of the notes by asserting its right to dispose of
them after Bedford’s default, and the underlying mortgages trans-
ferred to Bank One by operation of law.

5. Although Prime’s security interest preceded Bank One’s
interest, Bank One’s interest was superior because Prime’s inter-
est was unperfected. Under the plain, unambiguous terms of the
pledge from Bedford to Bank One, Bank One was to take a security
interest in any note and mortgage delivered under the pledge, and
Bank One asked Bedford to bring all its notes and mortgages,
which included those at issue, to the closing to secure the funds
that Bank One advanced. By entering into the agreements and
bringing the notes to the closing, Bedford gave Bank One a
perfected security interest in the notes at issue. The fact that
Bedford had already granted a security interest in these notes to
Prime and agreed not to further pledge them as security did not
defeat Bedford’s ability to grant a security interest in them to
Bank One.
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6. Bank One’s dispositions of the notes and mortgages were
specifically authorized under prior Article 9, which gave Bank
One’s interest in the notes priority over Prime’s interest, and
therefore could not have constituted conversion or unjust enrich-
ment. Further, Bank One cannot be liable for aiding and abetting
conversion or for breach of fiduciary duty in connection with
Bedford’s grant of a security interest to Bank One because Bedford
owned the notes at issue and did not owe Prime a fiduciary duty.
Accordingly, the trial court should have granted Bank One’s
motion for judgment notwithstanding the verdict on these claims.

Reversed and remanded for entry of judgment in favor of Bank
One.

SECURED TRANSACTIONS — UNIFORM COMMERCIAL CODE — NOTES SECURED BY
MORTGAGES.

An interest in a note secured by a mortgage constitutes an interest
in personal property, not real property, under the version of Article
9 of Michigan’s Uniform Commercial Code in effect before July 1,
2001 (MCL 440.9101 et seq.).

Drew, Cooper & Anding (by John E. Anding, Bridget
C. Kehoe, and Thomas V. Hubbard) for Prime Financial
Services LLC.

Dickinson Wright PLLC (by Jeffery V. Stuckey, Rock
A. Wood, Geoffrey A. Fields, and Erin E. Gravelyn) for
Bank One, NA.

Before: O’CONNELL, PdJ., and HOEKSTRA and SMOLENSKI,
dJd.

SMOLENSKI, J. In this collateral dispute involving
priority to notes secured by mortgages, defendant Bank
One, NA (Bank One),! appeals as of right the jury

! Bank One, NA, is the successor to Bank One, Michigan, which in turn
was the successor to NBD. After Prime sued Casey Vinton, Bank One,
NA, merged with JPMorgan Chase Bank, NA. However, for ease of
reference, we will use “Bank One” or “bank” throughout this opinion to
refer to the various incarnations of the bank involved in the dealings at
issue.
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verdict in favor of plaintiff Prime Financial Services
LLC (Prime) premised on conversion, unjust enrich-
ment, aiding and abetting conversion, and aiding and
abetting breach of fiduciary duty. On appeal, the pri-
mary issues are whether prior Article 9 of the Uniform
Commercial Code (UCC)? governed the creation of a
security interest in a note secured by a mortgage and, if
it did, whether a properly recorded assignment of
mortgage could give the assignee greater rights to the
note than the assignee had under Article 9. We conclude
that Article 9 governed the creation of the security
interests at issue and that an assignment of mortgage
can give no greater rights to the assignee than it has in
the note underlying the mortgage. We further conclude
that, after applying Article 9 to the undisputed facts of
this case, Bank One’s interest in the notes was superior
to that of Prime. Finally, because Bank One’s disposi-
tions of the notes and mortgages were specifically
authorized under Article 9, we conclude that those
actions cannot—as a matter of law—constitute conver-
sion, unjust enrichment, or aiding and abetting conver-
sion or breach of fiduciary duty. Accordingly, we reverse
the trial court’s decision to deny Bank One’s motion for
judgment notwithstanding the verdict (JNOV) and re-
mand for entry of judgment in favor of Bank One on all
of Prime’s claims.

I. BASIC FACTS AND PROCEDURAL HISTORY

This case arises out of the failure of Bedford Finan-
cial, Inc. (Bedford), which did business under the name

2 Throughout this opinion we cite both the current revised version and
the prior version of Article 9. In order to distinguish between the
applicable versions, we will cite the current version with the year that it
became effective (2001). Citations without the year refer to the prior
version of Article 9. All citations to other articles of the UCC are to the
current version.
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of Apex Financial. Bedford was in the business of
making short-term subprime loans to consumers to
cover the cost of constructing modular homes. In a
typical transaction, a consumer would arrange to fi-
nance the purchase and construction of a modular home
through Bedford. The consumer would execute a note
for the balance of the construction loan and grant
Bedford a mortgage on the real property to secure
repayment of the note. Once the home was complete,
the consumer would obtain permanent financing—
referred to as a “takeout loan” or “end-mortgage”—and
pay off the loan from Bedford. Under ideal circum-
stances, the consumer would pay off the construction
loan with Bedford in 60 to 90 days.

Because Bedford did not have the cash reserves to
fund its lending activities, it had to secure funding from
outside sources.? Patrick Hundley, who was the owner of
Bedford, initially obtained funding for Bedford through
First of America Bank. At some point before December
1997, Hundley’s loan officer from First of America
approached Arthur Bott, who was a business owner and
investor, about funding Bedford’s business. Bott began
to fund Bedford’s loan activities through his trust,
which eventually became Bedford’s primary source of
funds. Bott was attracted to Bedford by the 15 percent
rate of return on the loans.

In the summer of 1997, Bott organized Prime with
Hundley. Sometime thereafter, Bank One* approached
Bott about assisting him with his business activities,

3 Such lenders are often referred to as “warehouse lenders.” See
Regions Bank v Provident Bank, Inc, 345 F3d 1267, 1270 (CA 11, 2003)
(describing a typical warehouse lending arrangement); Provident Bank v
Community Home Mortgage Corp, 498 F Supp 2d 558, 561 n 2 (ED NY,
2007) (defining warehouse lending).

4 At the time, the actual bank was NBD.
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and Bott suggested that the bank help him fund Bed-
ford. Bott testified that he and Hundley agreed that
Bott would take over Prime after talks with Bank One
began. Eventually, Bott’s trust became the sole member
of Prime, with Bott as the sole officer. After the forma-
tion of Prime, Bott began to fund Bedford through
Prime, but also continued to provide some funding
through his trust.

In November 1997, Bank One agreed to provide a
“short-term construction loan facility” to Prime in the
amount of $5 million. Under the terms of the facility,
the bank would fund 72 percent of the lesser of the cost
or appraised value of the project. Apparently Prime was
supposed to fund an additional eight percent, and the
remaining 20 percent represented the consumer’s eq-
uity. The loan payments were interest-only until the
consumer obtained end-mortgage financing. Once the
consumer obtained an end-mortgage and paid Prime
through Bedford, Prime was required to pay Bank One
the principal associated with that particular consumer’s
loan. However, the facility also provided that, if the
consumer did not obtain an end-mortgage within nine
months of the initial advance, Prime had to pay the
principal associated with that particular consumer’s
loan. As part of the facility, Bott gave his personal
guaranty and that of his trust to Bank One. Prime
closed on the facility with Bank One on January 9,
1998.

Prime entered into a $10 million credit facility with
Bedford on January 28, 1998. This facility was similar
to the credit facility between Prime and Bank One.
Under this facility, Prime took a security interest in all
the loans originated by Bedford with funds supplied by
Prime, required payment of the principal associated
with a given loan when the consumer obtained end-
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financing, and, if the consumer did not obtain an
end-mortgage within nine months of the initial dis-
bursement, required Bedford to repay the principal
associated with that particular project. Likewise, under
the terms of the agreement, Bedford granted a security
interest in the notes, which it was required to deliver to
Prime along with the corresponding mortgages. In
addition, Bedford was required to assign the mortgages
to Prime. Despite the delivery requirement, Prime
permitted Bedford to retain the notes in its possession.

After these agreements, Prime funded some loans
originated by Bedford jointly with its own funds and
funds drawn on its facility with Bank One. In the case
of the jointly funded loans, Prime funded more than the
contemplated eight percent. In other cases, Prime
funded the loans entirely without drawing on the credit
facility with Bank One.

At some point after Bank One entered into the
facility with Prime, Bott apparently received informa-
tion that there were concerns with Bedford’s loan
practices. Bott’s attorney wrote a letter to Hundley
expressing concern over his “cavalier” attitude toward
the loans and “lack of documentation.” Bott also had
problems with another bank related to his interests in
Bedford loans. Some time in March 1999, Bott told
Hundley to find another lender “besides mel[;] I would
like out.” In the past, Hundley had had dealings with
Richard Baidas, who owned several businesses, includ-
ing one that manufactured modular homes. Baidas
expressed interest in purchasing an interest in Bedford.

In June 1999, Bank One entered into a new $15
million facility agreement with Bedford. Under this
new facility, Bank One would directly fund Bedford’s
lending. As part of the deal, Bank One would pay off the
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amount currently owed by Prime to Bank One under
the $5 million facility between Prime and Bank One.
This effectively transferred the debt from Prime to
Bedford and relieved Bott and his trust of their liability
under their guaranties. This new facility was made
possible in part by the personal guaranty of Baidas.

Under the terms of the $15 million facility, Bedford
granted Bank One a security interest in certain prop-
erty “now owned, or at any time hereafter acquired,”
including “all Mortgage Notes and Mortgages . . . which
from time to time are delivered, or caused to be deliv-
ered, to the Bank . .. pursuant hereto or in respect of
which an extension of credit has been made by the Bank
under the Credit Agreement.” Bank One instructed
Bedford to bring all its notes and mortgages to the
closing, which included some notes that were funded
solely by Prime. In addition, Bank One had Bedford
obtain UCC termination statements from several lend-
ers, including Prime. These termination statements
purported to terminate the respective lenders’ security
interests in Bedford’s instruments. However, at trial,
Bott testified that he signed the UCC termination
statement in blank with the understanding that it only
terminated his security interest in those notes and
mortgages that were jointly funded using funds from
Prime and Bank One, as opposed to those notes and
mortgages funded solely by Prime.

By spring 2000, Bedford was no longer sending
principal payments to Bank One. Indeed, Bank One
became aware that Bedford had conducted end-
mortgage closings and discharged many of the notes
and mortgages securing its facility with Bedford. As a
result, Bank One’s loan to Bedford was seriously under-
collateralized. In addition, Bank One learned that Bed-
ford had ceased operations and was liquidating its
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assets in violation of the credit agreement. For these
reasons, in May 2000, Bank One informed Bedford by
letter that it considered Bedford to be in default on the
$15 million facility.

After Bedford defaulted, Bank One examined its
exposure and, rather than try to liquidate Bedford’s
assets, it decided to call on the guaranty of Baidas. The
bank determined that the total debt owed was approxi-
mately $6.5 million. After some negotiations, Bank One
settled with Baidas in June 2000. The bank accepted
payment of approximately $5.5 million in full settle-
ment of Baidas’s guaranty. As part of the settlement,
Bank One agreed to transfer the collateral it held under
its agreement with Bedford to Baidas. This collateral
included 23 notes that were originated by Bedford using
funds provided solely by Prime.

In addition to the millions of dollars that Bedford
owed Bank One, Bedford owed Prime almost $1.7
million. In May 2001, Prime settled this debt with
Bedford and Hundley, who had personally guaranteed
the loan with his wife, for $825,000. Although Prime
released Hundley and his wife from their guaranties,
Prime did not receive any of the settlement. Instead,
the agreement provided that Hundley would apply the
$825,000 to reduce debts owed to the Bott trust.

In October 2001, Prime sued Casey Vinton for con-
version. In its complaint, Prime alleged that Vinton,
who was an employee of Bedford, had discharged sev-
eral mortgages that had been assigned to Prime. Prime
alleged that Vinton had signed the discharges as an
“officer of Prime,” but had never been an officer and
was not authorized by Prime to discharge the mort-
gages.

In May 2002, Prime amended its complaint to include
claims against Bank One. In the amended complaint,
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Prime alleged that Bank One converted the “Edwards”
check and converted or mishandled other checks that
were payable to Prime but deposited into Bedford’s
account. Prime later filed a second amended complaint,
which alleged additional counts claiming that Bank One
converted the proceeds of certain loans in which Prime
had a superior interest to Bank One. Prime amended its
complaint for a third time in March 2004.

In the third amended complaint, Prime alleged 10
counts against Bank One. Prime alleged that Bank One
(1) converted Prime’s interest in notes and mortgages
by assigning them to Baidas, (2) was unjustly enriched
when it “conveyed” to Baidas loans that were origi-
nated by Bedford with money from Prime, (3) was
unjustly enriched when it assigned to Baidas numerous
loans that were jointly funded by Prime and Bank One,
(4) aided and abetted Bedford’s breach of fiduciary duty
or conversion of loans funded solely by Prime, (5) aided
and abetted Bedford’s breach of fiduciary duty or con-
version of loans funded jointly by Prime and Bank One,
(6) converted the “Edwards” check, (7) converted other
checks payable to Prime, (8) negligently mishandled the
“Edwards” check, and (9) mishandled other checks. In
addition to these counts, Prime asked the court to
impose a constructive trust to the extent that Bank One
received the proceeds of loans to which Prime had a
superior interest.

Prime’s complaint eventually proceeded to trial. The
trial court submitted five claims against Bank One to
the jury: (1) conversion, (2) unjust enrichment, (3)
aiding and abetting conversion, (4) aiding and abetting
breach of fiduciary duty, and (5) conversion of the
“Edwards” check. The first four claims were all related
to the 23 notes and mortgages originated by Bedford
using funds from Prime and eventually turned over to
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Bank One as collateral for the $15 million facility. The
jury ultimately returned a verdict in favor of Prime
against Bank One in the amount of $1,180,358.16.5 As
the parties agree, this amount appears to be the face
amount of the 23 notes at issue minus the value of five
notes for which Prime admitted that Bedford never
assigned the mortgage and minus the value of one other
note that the proofs demonstrated had been paid before
Bank One received any notes as collateral. Hence, the
verdict represented the face value of 17 of the 23 notes
at issue during trial; the verdict did not include the
value of the “Edwards” check. After the judgment in
favor of Prime against Bank One, the trial court en-
tered several orders, including orders granting Prime
interest and awarding attorney fees to Prime in the
amount of $269,716.74.

This appeal followed.
1. JUDGMENT NOTWITHSTANDING THE VERDICT

Because we find it dispositive of this appeal, we shall
first address Bank One’s argument that the trial court
should have granted Bank One’s motion for JNOV.

A. STANDARD OF REVIEW FOR JNOV

This Court reviews de novo a trial court’s denial of a
motion for JNOV. Reed v Yackell, 473 Mich 520, 528;
703 NW2d 1 (2005). In determining the propriety of the
trial court’s decision, we review the evidence and all
legitimate inferences in the light most favorable to the
nonmoving party. Forge v Smith, 458 Mich 198, 204;
580 NW2d 876 (1998). “Only if the evidence, when

5 The jury also returned a verdict against Vinton in an amount in
excess of $60,000. However, that judgment is not at issue on appeal.
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viewed in this light, fails to establish a claim as a matter
of law should a motion for ... JNOV be granted.” Reed,
supra at 528.

B. THE PARTIES’ INTERESTS IN THE NOTES AND MORTGAGES

In order to determine whether Bank One’s actions
with regard to the notes and mortgages can support
Prime’s claims, one must first determine the nature
and extent of the interests that the parties held in the
notes and mortgages at issue.

1. BEDFORD’S INTERESTS IN THE NOTES AND MORTGAGES

It is undisputed that Bedford originated all the notes
and mortgages at issue. As part of its financing activi-
ties, Bedford lent money to consumers to assist them in
purchasing and constructing modular homes on real
property. In exchange for this financing, the consumers
executed a promissory note by which they agreed to pay
Bedford the principal plus interest and fees. In addition,
to secure the payment of the note, the consumers
created a mortgage in favor of Bedford.

Under Michigan law, a mortgage is not an estate in
land, Foote v City of Pontiac, 161 Mich App 60, 65; 409
NW2d 756 (1987), citing Plasger v Leonard, 312 Mich
561, 564; 20 NW2d 296 (1945); it is a lien on real
property intended to secure performance or payment of
an obligation. McKeighan v Citizens Commercial &
Savings Bank of Flint, 302 Mich 666, 670; 5 NW2d 524
(1942). But, although a mortgage is a contingent inter-
est in real property, a note secured by a mortgage is
itself personal property. Union Guardian Trust Co v
Nichols, 311 Mich 107, 115; 18 NW2d 383 (1945). And
the owner of a note secured by a mortgage may transfer
the note to third parties. See Ginsberg v Capitol City
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Wrecking Co, 300 Mich 712, 717; 2 NW2d 892 (1942),
citing Ladue v Detroit & M R Co, 13 Mich 380 (1865).
Consequently, after the individual consumers executed
the notes and mortgages at issue in favor of Bedford,
Bedford owned those notes as personal property, which
it could in turn transfer or pledge to third parties.

However, Bedford could not transfer the mortgages
separately from the underlying notes. A mortgage is a
mere security interest incident to an underlying obliga-
tion, and the transfer of a note necessarily includes a
transfer of the mortgage with it. Ginsberg, supra at 717.
For the same reason, a transfer of a mortgage without
the underlying obligation “is a mere nullity.” Id.; see
also Cummings v Continental Tool Corp, 371 Mich 177,
183; 123 NW2d 165 (1963) (noting that a mortgage
without an underlying enforceable obligation fails as a
matter of law). Thus, the interests held by Prime and
Bank One must be ascertained by determining whether
and to what extent Bedford granted an interest in the
notes to Prime and Bank One.

2. PRIME’S INTEREST IN THE NOTES AND MORTGAGES

a. PRIOR ARTICLE 9 OF THE UCC APPLIED TO THE CREATION
OF THE SECURITY INTERESTS IN THE NOTES AT ISSUE

On appeal, the parties dispute whether Article 9 of
Michigan’s Uniform Commercial Code applied to the
interests at issue. Bank One contends that Article 9
clearly applied and is dispositive of the entire case. In
contrast, Prime argues that Article 9 of the UCC did not
apply because an interest in a note secured by a
mortgage constitutes an interest in real property.
Therefore, we shall first address whether and to what
extent Article 9 of the UCC applied to the interests at
issue.
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We note that the actions taken by Bank One, which
Prime alleges to have been unlawful, all occurred before
the enactment of the current version of Article 9, which
became effective on July 1, 2001. See 2000 PA 348.
Although the current version of Article 9 generally applies
to actions commenced after its effective date, even when
the liens at issue were created before the effective date,
see MCL 440.9702(1) and (3) (2001); but cf. Fodale v
Waste Mgt of Mich, Inc, 271 Mich App 11, 17; 718 NW2d
827 (2006) (concluding, without analyzing MCL 440.9702
[2001], that § 5 of prior Article 9 governed the default at
issue because the agreements and actions at issue were
made before 2001—even though the plaintiff did not sue
until after 2001), because Prime’s claims are common-law
claims premised on the propriety of Bank One’s actions
under the prior version of Article 9, we conclude that
Bank One’s actions must be analyzed in light of its rights
and duties under the prior act. Furthermore, where the
relative priorities of parties were established before the
effective date of revised Article 9, the article “as in effect
before this amendatory act takes effect determines prior-
ity.” MCL 440.9709(1) (2001). Hence, to the extent that
prior Article 9 applied and established the respective
priorities of the parties in the notes at issue, that priority
governs the parties’ security interests.

Prior Article 9 applied to “any transaction (regardless
of its form) which is intended to create a security interest
in personal property or fixtures . ...” MCL 440.9102(1)(a)
(emphasis added); cf. MCL 440.9109(1)(a) (2001); see also
Shurlow v Bonthuis, 456 Mich 730, 735; 576 NW2d 159
(1998) (noting that Article 9 provides a “comprehensive
scheme” of regulation that governs “[a]ll transactions
intended to create a security interest in personal property
and fixtures”). Furthermore, MCL 440.9104(j) provided
that prior Article 9 did not apply “to the creation or
transfer of an interest in or lien on real estate ....”
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Hence, to the extent that the transactions at issue pur-
ported to create or transfer a lien on real property, prior
Article 9 did not apply to the transaction. See In re
Moukalled Estate, 269 Mich App 708, 715-719; 714 NW2d
400 (2006) (holding that prior Article 9 did not apply to
the creation of a security interest in a land contract
vendee’s interest in real estate); c¢f. MCL 440.9109(4)(k)
(2001).

However, even before the enactment of Michigan’s
UCC, our Supreme Court determined that a note secured
by a mortgage is personal property. Union Guardian
Trust Co, supra at 115. Furthermore, by its plain terms,
prior Article 9 applied to the creation of a security interest
in instruments. See MCL 440.9102(1)(a). An instrument
means “a negotiable instrument as defined in [MCL
440.3104] or any other writing which evidences a right to
the payment of money and is not itself a security agree-
ment or lease and is of a type which is in ordinary course
of business transferred by delivery with any necessary
indorsement or assignment.” MCL 440.9105(1)(i); cf.
MCL 440.9102(1)(uu) (2001). Further, “[t]he application
of this article to a security interest in a secured obligation
is not affected by the fact that the obligation is itself
secured by a transaction or interest to which this article
does not apply.” MCL 440.9102(3); cf. MCL 440.9109(2)
(2001). A comment to prior Article 9 illustrated applica-
tion of this rule:

The owner of Blackacre borrows $10,000 from his
neighbor, and secures his note by a mortgage on Blackacre.
This Article is not applicable to the creation of the real
estate mortgage. Nor is it applicable to a sale of the note by
the mortgagee, even though the mortgage continues to
secure the note. However, when the mortgagee pledges the
note to secure his own obligation to X, this Article applies
to the security interest thus created, which is a security
interest in an instrument even though the instrument is
secured by a real estate mortgage. This Article leaves to
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other law the question of the effect on rights under the
mortgage of delivery or non-delivery of the mortgage or of
recording or non-recording of an assignment of the mort-
gagee’s interest. [MCL 440.9102, comment 4.]%

In the present case, Bedford originated the loans and
obtained a security interest—a mortgage—in the consum-
er’s real property. Because the mortgage created a lien on
real property, prior Article 9 did not apply to the creation
of that interest. MCL 440.9104(j). However, the transac-
tions between Bedford and Prime did not create a new lien
or transfer or create an interest in property. Instead, the
transactions involved the pledge of existing notes, which
were secured by existing mortgages. And by its plain
terms, prior Article 9 applied to the creation of a security
interest in those notes—even though the notes were
secured by mortgages. MCL 440.9102(3). Consequently,
prior Article 9 clearly applied to the creation of the
security interests in the notes at issue. See In re SGE
Mortgage Funding Corp, 278 BR 653, 657-659 (Bankr
MD Ga, 2001) (holding that prior Article 9 applied to the
creation of security interests in notes secured by mort-
gages and listing authorities holding the same); see also In
re Atlantic Mortgage Corp, 69 BR 321, 324 (Bankr ED
Mich, 1987) (interpreting Michigan’s prior Article 9 to
require courts to separately analyze a secured party’s
interest in the note under the UCC and in the mortgage
under real property law).

6 Each comment cited in this opinion is the official comment prepared
by the National Conference of Commissioners on Uniform State Laws
and the American Law Institute for the section of the prior or revised
version of Article 9 that corresponds to the Michigan UCC section cited.
Although the official comments do not have the force of law, they are
useful aids to interpretation and construction of the UCC. Further, the
comments were intended to promote uniformity in the interpretation of
the UCC. Therefore, it is appropriate for this Court to consider the
official comments when interpreting Michigan’s UCC. See Yamaha Motor
Corp, USA v Tri-City Motors & Sports, Inc, 171 Mich App 260, 271; 429
NW2d 871 (1988).
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b. PRIME HAD A SECURITY INTEREST IN THE NOTES
RATHER THAN AN OWNERSHIP INTEREST

In its pleadings before the trial court and at trial,
Prime’s counsel often used imprecise language when
referring to the loans and mortgages at issue and
suggested that Prime actually owned the notes at issue.
Further, at oral argument Prime’s counsel continued to
assert that Prime had an ownership interest in the
notes at issue by virtue of its security interest. Hence,
we will next address whether Bedford actually trans-
ferred ownership of the notes at issue to Prime or
whether Bedford merely pledged the notes and mort-
gages at issue as security.”

The intent of the parties to an agreement concerning
an interest in property determines whether the agree-
ment transfers ownership of the property or whether
the parties merely intended the property to secure
performance of an obligation. MCL 440.9102(1)(a);
Yamaha Motor Corp, USA v Tri-City Motors and Sports,
Inc, 171 Mich App 260, 276; 429 NW2d 871 (1988);
Shurlow, supra at 735 (“[T]he determinative factor is
not the form of the transaction as much as it is the
intent of the parties in entering into the transaction.”).
The parties’ intent can best be discerned by examining
the language actually used in the governing agreement.
Rory v Continental Ins Co, 473 Mich 457, 469 n 21; 703
NW2d 23 (2005). If an agreement is unambiguous, its
provisions are a matter of law for the court. See Quality
Products & Concepts Co v Nagel Precision, Inc, 469
Mich 362, 375; 666 NW2d 251 (2003) (“[A]n unambigu-

" Prior Article 9 did not apply to a true sale of notes as opposed to a
transfer intended merely to provide security. See MCL 440.9102, com-
ments 1 and 4. In addition, if Bedford no longer had any interest in the
notes by reason of sale to Prime, Bedford could not have granted a
security interest in the notes to Bank One. See MCL 440.9203(1)(c).
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ous contractual provision is reflective of the parties’
intent as a matter of law.”).

In January 1998, Prime agreed to extend a $10
million facility to Bedford in order to help Bedford
originate loans for the purchase and construction of
modular homes. Several documents memorialized the
terms of the facility. And when these documents are
read as a whole, it is clear that the parties unambigu-
ously agreed that Prime would have only a security
interest in the notes and mortgages funded by Prime.

In the credit agreement, the parties defined the term
“mortgage” to mean “a security agreement or other
similar security device or arrangement from a Mort-
gagor to [Bedford] creating a valid first mortgage lien
on a Project” and defined “mortgage note” to mean “a
mortgage note or other evidence of indebtedness from a
Mortgagor to [Bedford], evidencing Mortgagor’s obliga-
tion to make repayment of a Construction Loan ....”
The parties also defined the term “collateral” to mean
“the collateral . . . described in the Pledge and Security
Agreement ... and such other collateral as shall be
given from time to time to secure the Indebtedness,
including . . . the Mortgages and Mortgage Notes relat-
ing to Projects.” The credit agreement also required
Bedford to execute a UCC-1 financing statement
“granting a valid first position security interest in the
Collateral.” Moreover, in addition to other required
documentation, Bedford agreed to obtain an original
note and mortgage from the consumer and deliver the
mortgage to Prime before it obtained an advance from
Prime to fund the note.

In the “Pledge and Security Agreement,” Bedford
granted Prime a security interest in collateral, which
included “[a]ll instruments now owned and hereafter
acquired by [Bedford], including but not limited to all
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mortgage notes . .. together with all other related docu-
ments, including but not limited to mortgages, security
agreements or other similar security devices or arrange-
ments securing such mortgage notes ... which instru-
ments are financed with the proceeds of loans from
[Prime] to [Bedford] ....” Bedford also warranted that
the notes were properly endorsed and assigned to Prime,
as required by the credit agreement, and that the mort-
gages securing the notes were valid first liens that were
duly recorded. Bedford also warranted that the assign-
ments of the mortgages in favor of Prime were properly
recorded with the office of the county in which the real
estate was located. Finally, Bedford agreed to protect the
collateral, to not encumber or transfer the collateral to
third parties, and to “deliver physical possession of any
Instrument, including ... any Mortgage Note and ...
mortgage, to [Prime] or an agent of [Prime].”

These agreements, when read together, unambigu-
ously provide that Bedford granted a security interest
to Prime in the notes and mortgages that it originated
with funds drawn on the facility with Prime. Bedford’s
agreement to indorse and deliver the notes to Prime
and to assign the mortgages underlying the notes to
Prime are merely the steps that Bedford agreed to take
to ensure that Prime’s security interest in the collateral
was fully protected. Hence, the assignment of the
mortgages by Bedford did not, as a matter of law, effect
a transfer in the ownership of the notes and mortgages
from Bedford to Prime. Quality Products & Concepts
Co, supra at 375; Yamaha Corp, supra at 276.

c. PRIME’S SECURITY INTEREST IN THE NOTES
WAS UNPERFECTED UNDER PRIOR ARTICLE 9

Under prior Article 9, in relevant part, a security
interest is not enforceable against the debtor or third
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parties with respect to the collateral unless (1) the
secured party has obtained possession of the collateral
under an agreement or the debtor has signed a security
agreement that describes the collateral, (2) value has
been given, and (3) the debtor has rights in the collat-
eral. MCL 440.9203(1). The security interest attaches
“when it becomes enforceable against the debtor with
respect to the collateral.” MCL 440.9203(2). Under the
agreements in the facility between Prime and Bedford,
Prime had an enforceable security interest in the notes
and mortgages originated by Bedford using funds
drawn on the facility. Although Prime had a security
interest in the notes and mortgages, until Prime per-
fected its security interest in the notes and mortgages,
Prime’s rights were subordinate to the rights of certain
third parties. See MCL 440.9301(1).

Under prior Article 9, a security interest typically
became perfected when the secured party filed a UCC-1
financing statement covering the collateral to which the
security interest attached. MCL 440.9302(1). However,
under prior Article 9, a secured party could perfect its
interest in instruments only by taking possession of the
instruments. MCL 440.9304(1).8 And the perfected sta-
tus remained only as long as the secured party retained
possession. MCL 440.9305. Although a secured party
could take possession through an agent, “the debtor or
a person controlled by him cannot qualify as such an
agent for the secured party.” MCL 440.9305, comment
2; cf. MCL 440.9313 (2001), comment 3 (stating that the
“debtor cannot qualify as an agent for the secured party
for purposes of the secured party’s taking possession”).?

8 But a secured party’s interest was automatically perfected for 21 days
after the security interest attached to an instrument. See MCL
440.9304(4).

9 Under revised Article 9, a secured party can perfect its security
interest in instruments either by filing or by taking possession. MCL
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On appeal, Prime contends that comment 2 to MCL
440.9305 does not accurately reflect the law. However,
the majority of courts that have examined the issue
have rejected the notion that a secured party can
perfect its security interest by designating the debtor as
its agent. See, e.g., Edibles Corp v West Ontario Street
Litd Partnership, 273 Il App 3d 550; 653 NE2d 45
(1995); In re Rolain, 823 F2d 198 (CA 8, 1987); In re
Atlantic Mortgage Corp, supra at 331; Heinicke Instru-
ments Co v Republic Corp, 543 F2d 700 (CA 9, 1976); In
re Copeland, 531 F2d 1195 (CA 3, 1976); see also 1A-6A
Worley & McDonnell, Secured Transactions Under the
UCC, § 6A.04 (noting that there are “important limita-
tions to the general principle of possession-by-agency”
and stating that the “most important of these limita-
tions is that the secured party cannot perfect its secu-
rity interest by designating as its agent the debtor or
someone closely associated with the debtor”). A debtor
cannot qualify as the agent for a secured party for
purposes of taking possession of collateral because the
continued possession by the debtor establishes the
opportunity for fraud:

The point of requiring possession of collateral in the
secured party is to provide notice to prospective third party
creditors that the pledgor no longer has unfettered use of
the collateral. (See Ingersoll-Rand Financial Corporation
v. Nunley (4th Cir. 1982), 671 F.2d 842, 844-45.). Although
never defined, “possession” is used in article 9 to establish
a filing scheme and allow perfection by means other than
filing, such as possession in the third party. Under pre-code
law, a security interest was invalid if the debtor retained
control of the collateral. That control could perpetrate
fraud on potential creditors who, unaware of another

440.9312(1) (2001); MCL 440.9313(1) (2001). Thus, under revised Article
9, Prime could have allowed Bedford to retain the notes without
jeopardizing its perfected status by filing a financing statement. See also
MCL 440.9312 (2001), comment 2.
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creditor’s security interest, would assume the collateral
belonged to the debtor. See Benedict v. Ratner, 268 U.S.
353, 45 S. Ct. 566, 69 L. Ed. 991 (1925). [Edibles Corp,
supra at 554.]

Further, although Prime and Bedford could have varied
the provisions of the UCC by agreement, see MCL
440.1102(3), the “meaning of the statute itself . . . cannot
be varied by agreement.” MCL 440.1102, comment 2; see
also Becker v Nat’l Bank and Trust Co, 222 Va 716,
719-721; 284 SE2d 793 (1981) (noting that parties are not
able to vary the concepts and definitions of the UCC by
agreement and, therefore, the parties before the court
could not agree to permit an assignee to negotiate notes
because that would necessarily alter the meaning of the
terms “holder,” “due negotiation,” and “holder in due
course”). Hence, the meaning of “possession” for purposes
of perfection under prior Article 9 must be understood in
light of comment 2 and cannot be varied by the agreement
of the parties. MCL 440.1102, comment 2.

In addition, the rights of third parties under Article 9
cannot be “destroyed by a clause in the security agree-
ment.” MCL 440.1102, comment 2. Because the provi-
sions governing the manner in which a secured party
obtains a perfected security interest in collateral di-
rectly affects the rights of third parties in the same
collateral, the parties to a security agreement cannot
vary the manner in which the secured party may obtain
perfection of its security interest through possession;
the secured party must have and retain possession
consistent with the requirements of MCL 440.9305, as
explained in comment 2. For these reasons, we reject
Prime’s contention that it could designate Bedford as
its agent for purposes of possessing the notes.

In the present case, notwithstanding the require-
ments of the credit and security agreements, it is
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undisputed that Bedford retained possession of the
notes at issue during all relevant periods. And Bedford
could not possess the notes at issue on Prime’s behalf.
MCL 440.9305, comment 2. Consequently, under prior
Article 9, Prime only had an unperfected security
interest in the notes.

d. BEDFORD’S ASSIGNMENT OF THE MORTGAGES
DID NOT ALTER THE NATURE OF PRIME’S UNPERFECTED
SECURITY INTEREST IN THE NOTES

On appeal, Prime contends that the recorded assign-
ments of the original mortgages gave it a perfected
security interest that was superior to that of Bank One.
We do not agree.

First, it must be reiterated that, under the plain
language of the agreements governing the relationship
between Bedford and Prime, the assignment of the
mortgages at issue did not effect a transfer in owner-
ship from Bedford to Prime. Hence, this is not a case
where the parties intended to evidence a transfer of
ownership of the note and mortgage through the re-
cording of an assignment of the mortgage. See In re
SGE Mortgage Funding Corp, supra at 662 (noting that
the assignments at issue did not transfer an interest in
land). Rather, because the parties only intended Prime
to have a security interest in the notes and mortgages,
prior Article 9 clearly governed the security interest in
the notes.'* See MCL 440.9102(1)(a) and (3). Neverthe-
less, courts have struggled with the effect, if any, that
real estate law has on the perfection of a security
interest under prior Article 9 in a note that was itself

19 We note that, unlike prior Article 9, revised Article 9 applies to the
sale of notes. However, under revised Article 9, a purchaser automatically
obtains a perfected security interest when the security interest attaches,
see MCL 440.9309(d) (2001); there is no need to file a financing
statement or take possession of the note.
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secured by a mortgage. See 1C-16 McDonnell, Secured
Transactions Under the UCC, § 16.09 (examining how
courts have handled the problem of perfecting an in-
strument secured by a mortgage); see also In re SGE
Mortgage Funding Corp, supra at 659-662.

As already noted, prior Article 9 encompassed the
creation of a security interest in an instrument, even if
that instrument was itself secured by an underlying
mortgage. See MCL 440.9102, comment 4. However,
comment 4 also left “to other law the question of the
effect on rights under the mortgage of delivery or
non-delivery of the mortgage or of recording or non-
recording of an assignment of the mortgagee’s inter-
est.” Id. This commentary has led some courts to use a
bifurcated approach in determining a secured party’s
interest in a note and mortgage. See In re Maryville
Loan & Savings Corp, 743 F2d 413 (CA 6, 1984),
clarified on reconsideration 760 F2d 119 (CA 6, 1985);
In re Atlantic Mortgage Corp, supra at 324 (relying on
In re Maryville for the proposition that Michigan’s UCC
must be read to require a bifurcated approach); Provi-
dent Bank v Community Home Mortgage Corp, 498 F
Supp 2d 558, 565 (ED NY, 2007). Under the bifurcated
approach, prior Article 9 would govern priorities in the
note, but real property law would govern priorities in
the mortgage. In re Maryville, supra at 415-417. Hence,
where two parties have a security interest in a single
note, which is secured by a mortgage, one party could
have priority in the note under prior Article 9 and the
other could have priority in the mortgage under real
property law.

But other courts have recognized that separately ana-
lyzing the perfected status of the note and mortgage is
simply inconsistent with the basic principle that the note
controls the mortgage. In their view, this inconsistency
means that Comment 4 must be either ignored or limited in
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its application to contexts other than determination of the
perfection of the assignee’s interest. In this view, the
creditor gains a perfected security interest in the note and
mortgage and their proceeds so long as it is perfected as to
the note, and it is not necessary to consult real estate law
to determine whether the creditor’s interest in the mort-
gage is perfected. [1C-16 McDonnell, Secured Transactions
Under the UCC, § 16.09(2)(c).]

We reject the notion that, under Michigan real prop-
erty law, by recording an assignment of mortgage inci-
dent to a secured transaction, a secured party can
obtain a greater security interest in a mortgage than it
has in the note underlying the mortgage. This can best
be illustrated by applying Michigan’s real property law
to the facts of this case.

Prior Article 9 governed Prime’s security interest in
the notes at issue. MCL 440.9102(1)(a) and (3). Hence,
Bedford’s assignment of the mortgages to Prime had no
legal effect on Prime’s security interest in the corre-
sponding notes. And as already noted, a mortgage
without an underlying obligation is a nullity. Ginsberg,
supra at 717. Although Prime correctly observes that
there were valid notes underlying these mortgages,
Bedford did not transfer ownership of those notes to
Prime. For that reason, the effectiveness of the assign-
ments to Prime—if they had any legal effect at all—was
contingent on Prime’s obtaining ownership of the
notes. Id. But Prime never obtained ownership of the
notes. Instead, Bank One asserted its right to dispose of
the notes after Bedford’s default. See MCL 440.9504(1);
cf. MCL 440.9610(1) (2001). When Bank One asserted
this right, it took ownership of the notes, the underly-
ing mortgages transferred to Bank One by operation of
law, and the assignments to Prime of the mortgages
securing these notes became nullities. Ginsberg, supra
at 717. Hence, under Michigan’s real property law—the
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“other law” of comment 4 to MCL 440.9102—the assign-
ment of a mortgage securing a note as part of a secured
transaction does not give the assignee any greater rights
to the note than the assignee would have had under prior
Article 9. And, because the mortgage follows the note,
Ginsberg, supra at 717, the assignee of a mortgage cannot
have a greater security interest in the mortgage than it
has in the underlying note. Cf. In re Atlantic Mortgage
Corp, supra at 325 (interpreting Michigan’s prior Article 9
and real property law and concluding that, “if an inves-
tor’s interest in the underlying debt is subordinate to the
trustee’s, the investor’s superior interest in the mortgage
does not give the investor any right to collect the debt,”
and, consequently, “an investor without possession of the
underlying note retains no rights incident to either the
note or the mortgage”).

We note that this approach is consistent with the
approach adopted by Michigan’s Legislature with the
enactment of revised Article 9. Revised Article 9 explicitly
provides that the “attachment of a security interest in a
right to payment or performance secured by a security
interest or other lien on personal or real property is also
attachment of a security interest in the security interest,
mortgage, or other lien,” MCL 440.9203(7) (2001), and
“[plerfection of a security interest in collateral also per-
fects a security interest in a supporting obligation for the
collateral,” MCL 440.9308(4) (2001). Further, although
revised Article 9 continues to provide that the “application
of this article to a security interest in a secured obligation
is not affected by the fact that the obligation is itself
secured by a transaction or interest to which this article
does not apply,” MCL 440.9109(2) (2001), the commentary
no longer leaves it to “other law” to determine the effect
“on rights under the mortgage of delivery or non-delivery
of the mortgage or of recording or non-recording of an
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assignment of the mortgagee’s interest.” MCL 440.9102,
comment 4. Instead, MCL 440.9109 (2001), comment 7,
provides:

Subsection (b) is unchanged in substance from former
Section 9-102(3). The following example provides an illus-
tration.

Example 1: O borrows $10,000 from M and secures its
repayment obligation, evidenced by a promissory note, by
granting to M a mortgage on O’s land. This Article does not
apply to the creation of the real-property mortgage. How-
ever, if M sells the promissory note to X or gives a security
interest in the note to secure M’s own obligation to X, this
Article applies to the security interest thereby created in
favor of X. The security interest in the promissory note is
covered by this Article even though the note is secured by
a real-property mortgage. Also, X’s security interest in the
note gives X an attached security interest in the mortgage
lien that secures the note and, if the security interest in the
note is perfected, the security interest in the mortgage lien
likewise is perfected. See Sections 9-203, 9-308.

It also follows from subsection (b) that an attempt to
obtain or perfect a security interest in a secured obligation
by complying with non-Article 9 law, as by an assignment of
record of a real-property mortgage, would be ineffective.
Finally, it is implicit from subsection (b) that one cannot
obtain a security interest in a lien, such as a mortgage on
real property, that is not also coupled with an equally
effective security interest in the secured obligation. This
Article rejects cases such as In re Maryville Savings & Loan
Corp., 743 F2d 413 (CA 6, 1984), clarified on reconsidera-
tion, 760 F2d 119 (1985). [3 ULA 108-109 (emphasis
added).]

Thus, under revised Article 9, Bedford’s assignment of
the mortgages securing the notes at issue to Prime
would also have had no effect on its security interest.

Prime did not obtain any greater rights to the notes
at issue by recording assignments of the underlying
mortgages than it had under prior Article 9. Conse-
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quently, notwithstanding Bedford’s assignment of
mortgages to Prime, Prime had only unperfected secu-
rity interests in the notes at issue, which could be
subordinate to the rights of other secured creditors.

3. BANK ONE’S INTEREST IN THE NOTES AT ISSUE

Although Bank One refers to Prime’s unperfected
security interests in the notes as unenforceable, under
prior Article 9, even an unperfected security interest
could have priority over the interests of some third
parties. See MCL 440.9312(6)(b); MCL 440.9301(1).
Hence, in order to ascertain whether Bank One had a
superior interest in the notes and mortgages, it will be
necessary to first determine what, if any, interest Bank
One had in the notes and mortgages.

Under the terms of the pledge and security agree-
ment executed as part of the $15 million facility be-
tween Bank One and Bedford, Bedford agreed to grant
Bank One a security interest in certain specified “prop-
erty now owned, or at any time hereafter acquired . . ..”
The property included “all Mortgage Loans, including
all Mortgage Notes and Mortgages evidencing such
Mortgage Loans and the related Mortgage Loan Docu-
ments, which from time to time are delivered, or caused
to be delivered, to the Bank . .. pursuant hereto or in
respect of which an extension of credit has been made
by the Bank under the Credit Agreement . ...” There-
fore, under the plain unambiguous terms of the pledge,
Bedford granted Bank One a security interest in all
loans—regardless of when they were originated—that
were delivered to Bank One “pursuant” to the pledge.

Although the pledge contemplated that the majority
of the loans would be delivered after Bank One funded
the loan, the pledge also provided for the delivery of
“additional Mortgage Loans” whenever the “Borrowing
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Base, as reflected in any Borrowing Base Certificate or as
otherwise determined by the Bank, shall, at any time, fall
below the aggregate amount outstanding under the Credit
Agreement or the Note ....” Hence, the pledge clearly
contemplated that Bank One would take a security inter-
est in any note and mortgage delivered under the pledge,
not just the notes and mortgages originated with funds
drawn on the $15 million facility. Because these provisions
are unambiguous, Prime’s reliance on trial testimony that
Bank One actually only intended to take a security inter-
est in notes that had been funded with Bank One’s money
is inapposite. Quality Products & Concepts Co, supra at
375. Rather, it is clear that any note delivered to Bank One
under the terms of the pledge constituted collateral.

It is undisputed that Bank One asked Bedford to bring
all its notes and mortgages, which included the notes at
issue, to the closing to secure the funds advanced by Bank
One. Consequently, by entering into the agreements and
bringing the notes to the closing, Bedford gave Bank One
a perfected security interest in the notes at issue. MCL
440.9304(1).

Moreover, the fact that Bedford had already granted
a security interest in the notes to Prime and agreed not
to further pledge them as security did not defeat Bed-
ford’s ability to grant a security interest in them to
Bank One. See MCL 440.9311 (“The debtor’s rights in
collateral may be voluntarily or involuntarily trans-
ferred (by way of sale, creation of a security interest,
attachment, levy, garnishment or other judicial process)
notwithstanding a provision in the security agreement
prohibiting any transfer or making the transfer consti-
tute a default.”); ¢f. MCL 440.9401(2) (2001). As com-
ment 1 to MCL 440.9311 states, the purpose of this
statutory provision is to “make clear that in all security
transactions under this Article,” the debtor retains “an
interest (whether legal title or an equity) which he can
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dispose of and which his creditors can reach.”!! Like-
wise, because prior Article 9 was—with some exceptions
not relevant here—a “pure race” statute, see MCL
440.9312(6); Yamaha Corp, supra at 275, the fact that
Bank One may have known that Bedford had already
pledged the notes to Prime did not affect Bank One’s
ability to obtain and perfect a security interest in the
notes. See also Example 2 to MCL 440.9312 (“Which-
ever secured party first perfects his interest (by taking
possession of the collateral or by filing) takes priority
and it makes no difference whether or not he knows of
the other interest at the time he perfects his own.”); cf.
MCL 440.9322 (2001), comment 3 (“The rules may be
regarded as adaptations of the idea, deeply rooted at
common law, of a race of diligence among creditors.”).

For these reasons, as of the June 1999 closing, Bank
One had a perfected security interest in all the notes at
issue. Although Prime’s security interest in the notes
was prior in time to Bank One’s security interest in the
same notes, because Prime’s interest was unperfected,
Bank One had a superior interest in the notes. MCL
440.9312(6)(a); cf. MCL 440.9322(1)(b) (2001). And,
after Bedford’s default, Bank One could lawfully “sell,
lease or otherwise dispose of any or all of the collateral
....” MCL 440.9504(1).

C. PRIME’S CLAIMS AGAINST BANK ONE FAIL AS A MATTER OF LAW

Having clarified the nature of the interests held by
each of the parties in the notes and mortgages, we will
now examine Prime’s claims in light of these interests.

1 For this reason, we reject Prime’s contention that Bedford did not have
“rights in the collateral” within the meaning of MCL 440.9203(1)(c). We also
reject Prime’s contention that Bank One did not provide value in exchange
for the security interest in these notes and mortgages; the promise to lend
Bedford up to $15 million coupled with an actual advance of several million
dollars clearly met the requirements of MCL 440.9203(1)(b).
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1. CONVERSION AND UNJUST ENRICHMENT

Conversion is “any distinct act of domain wrongfully
exerted over another’s personal property in denial of or
inconsistent with the rights therein.” Foremost Ins Co v
Allstate Ins Co, 439 Mich 378, 391; 486 NW2d 600
(1992). As already noted, the notes and mortgages at
issue were personal property under Michigan law.
Union Guardian Trust Co, supra at 115. However,
Prime did not own the notes; Bedford did. Prime only
had a security interest in the notes. And Bedford could,
consistent with prior Article 9, grant a security interest
in the notes to Bank One notwithstanding the fact that
it had already granted a security interest in the same
notes to Prime. MCL 440.9311. Further, because prior
Article 9 gave Bank One’s interest in the notes priority
over Prime’s interest, Bank One’s disposition of the
notes could not—as a matter of law—constitute a
wrongful act of dominion that was inconsistent with
Prime’s rights.’? Foremost Ins, supra at 391. For the
same reason, Bank One’s actions could not constitute
unjust enrichment: Prime’s interests in the notes were
subordinate to Bank One’s interests under prior Article
9. Therefore, Prime was not entitled to the collateral
and Bank One’s disposition of the notes did not result in
an inequity to Prime.'® See Belle Isle Grill Corp v
Detroit, 256 Mich App 463, 478; 666 NW2d 271 (2003)

2 Because the mortgages follow the notes by operation of law, see
Ginsberg, supra at 717, when Bank One lawfully disposed of the notes it
necessarily lawfully disposed of the corresponding mortgages.

13 We note that there is no evidence that this case involves a situation
where the disposition of the collateral could have resulted in a surplus
had it been conducted in a commercially reasonable manner. See MCL
440.9502(2) (noting that the debtor has the right to surplus), MCL
440.9504(1)(c) (requiring the secured party to dispose of collateral in a
commercially reasonable manner and to pay any surplus to junior
lienholders) and MCL 440.9507(1) (granting other secured parties the
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(noting that unjust enrichment involves the receipt of a
benefit by the defendant from the plaintiff and an
inequity resulting to the plaintiff because of the reten-
tion of the benefit by the defendant).

Prior Article 9 did not require Bank One to act in
Prime’s best interests; rather, it required Prime to
protect itself by taking the necessary steps to perfect its
security interests, Yamaha Corp, supra at 274-275
(noting that a secured creditor is not required to act in
the best interests of other secured creditors and is
entitled to rely on compliance with the UCC’s require-
ments for perfection), which Prime did not do. And the
provisions for default under Article 9 governed any
rights that Prime may have had as a result of Bank
One’s handling of the disposition of the notes. See MCL
440.9501 et seq. and MCL 440.9601 (2001) et seq.
Consequently, when prior Article 9 is properly applied
to the facts of this case, Prime’s claims for conversion
and unjust enrichment necessarily fail.

2. AIDING AND ABETTING CONVERSION AND BREACH
OF FIDUCIARY DUTY

A person may be liable for conversion “by actively
aiding or abetting or conniving with another in such an
act. Indeed, one may be liable for assisting another in a
conversion though acting innocently.” Trail Clinic, PC v
Bloch, 114 Mich App 700, 706; 319 NW2d 638 (1982); see
also Bush v Hayes, 286 Mich 546, 549-550; 282 NW 239
(1938). Hence, Bank One could be liable for aiding and
abetting Bedford’s conversion of the notes at issue.
But Bedford owned the notes at issue, and it could not
convert its own property. See Foremost Ins, supra at 391.
Likewise, because it owned the notes, Bedford could

right to hold a secured party liable for losses occasioned by the failure to
comply with the provisions for default).
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pledge them as security for a further extension of credit,
even though such a pledge might have been a breach or
default of its agreements with Prime. See MCL
440.9311. Hence, Bedford’s grant of a security interest
in the notes to Bank One was not wrongful and cannot
support a claim for conversion. Belle Isle Grill, supra at
478.

Finally, although Bank One could be liable for par-
ticipating in the breach of a fiduciary duty owed to
Prime by Bedford, Hayes-Albion Corp v Kuberski, 421
Mich 170, 187; 364 NW2d 609 (1984), in order to
establish liability, Prime had to first demonstrate that
Bedford had a fiduciary relationship with Prime. On
appeal, Prime argues that Bedford was its agent for
purposes of possessing the notes and, therefore, had a
fiduciary duty to act in Prime’s best interest with
regard to the notes. However, as noted above, a debtor
cannot qualify as an agent for purposes of perfecting a
security interest. MCL 440.9305, comment 2. Hence, to
the extent that Prime claims that Bedford was an agent
for this purpose, that agency relationship was invalid.
Further, examining the agreements between Bedford
and Prime as a whole, it is clear that the agreements
established a simple debtor-creditor relationship rather
than an agency relationship with its accompanying
fiduciary duties. See Meretta v Peach, 195 Mich App
695, 697; 491 NW2d 278 (1992) (noting that an agency
relationship may arise “when there is a manifestation
by the principal that the agent may act on his ac-
count”); see also Portage Aluminum Co v Kentwood
Nat’l Bank, 106 Mich App 290, 294; 307 NW2d 761
(1981) (noting that fiduciary duties arise from “the
relation subsisting between two persons of such a
character that each must repose trust and confidence in
the other and must exercise a corresponding degree of
fairness and good faith”). And prior Article 9 specifi-
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cally contemplated that a debtor’s interest in secured
property could be voluntarily or involuntarily trans-
ferred to third parties notwithstanding an agreement—
even an agency agreement—to the contrary. MCL
440.9311. Thus, Bedford did not have a fiduciary duty
to refrain from further pledging the notes at issue.

Even if Bedford had some fiduciary duty toward
Prime, Bank One had the right to rely on the provisions
of Article 9 governing the creation and perfection of
security interests in collateral. Yamaha Corp, supra at
275. Hence, under prior Article 9, Bank One could
properly assume that Bedford’s possession of the notes
gave it the right to grant a security interest in those
notes. See MCL 440.9311. And Bank One had no
obligation to determine whether Bedford’s decision to
grant Bank One a security interest in the notes was
consistent with its contractual obligations or fiduciary
duties to Prime. To hold otherwise would be to inject
inefficiency and uncertainty into secured transactions,
because potential creditors would have to weigh the
possibility that a debtor might have contractual or
fiduciary duties to another creditor, which may be
impaired by the creation of a new security interest in
the debtor’s property, against the benefits of extending
credit to the debtor. See Yamaha Corp, supra at 274-275
(noting that the aim of prior Article 9 was to provide a
simple and unified structure to enable secured transac-
tions to go forward with less cost and greater certainty).
For these reasons, we conclude that the claim that Bank
One aided and abetted Bedford’s breach of fiduciary
duty also fails as a matter of law.

3. CONCLUSION

Because Prime’s claims of conversion, unjust enrich-
ment, aiding and abetting conversion, and aiding and
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abetting breach of fiduciary duty against Bank One
were untenable as a matter of law, these claims should
never have been submitted to the jury. For the same
reason, the trial court should have granted Bank One’s
motion for JNOV on these claims. Therefore, we reverse
the trial court’s denial of Bank One’s motion for JNOV
on these claims. Given our resolution of this issue, we
need not address any of the remaining issues raised on
appeal.

III. GENERAL CONCLUSION

There were no factual disputes concerning the na-
ture of the interests held by the parties in the notes at
issue. Likewise, there were no factual disputes about
the actual actions taken by each of the parties. Because
Bank One’s actions could not constitute conversion,
unjust enrichment, or aiding and abetting conversion or
breach of fiduciary duty under the undisputed facts of
this case, the trial court should have granted Bank
One’s motion for JNOV. Reed, supra at 528. Therefore,
we reverse the trial court’s denial of Bank One’s motion
for JNOV and remand for entry of judgment in favor of
Bank One on these four claims. Further, because the
parties agree that the jury verdict did not reflect an
award based on an alleged conversion of the “Edwards”
check, we instruct the trial court to enter judgment in
favor of Bank One on this claim too.

Reversed and remanded for further proceedings con-
sistent with this opinion. We do not retain jurisdiction.
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MALONE v MALONE

Docket No. 272327. Submitted January 8, 2008, at Detroit. Decided June

3, 2008, at 9:05 a.m.

Erika Malone obtained a divorce from Roy E. Malone in the Wayne

Circuit Court, which awarded the plaintiff custody of the parties’
child and ordered the defendant to pay child support. Two years
after the child began living with the defendant, the defendant
sought modification of income withholding for his child-support
obligation, a reduction in his child-support arrearage, and an
award of custody. The court, Kathleen M. McCarthy, J., relying on
a recommendation by a friend of the court referee and on MCR
2.612 (the court rule on relief from judgment), terminated income
witholding and eliminated the defendant’s child-support arrear-
age. The plaintiff appealed by leave granted.

The Court of Appeals held:

MCR 2.612 may not be used to set aside accrued child support
under the facts presented in this case.

1. A conflict exists between MCL 552.603(2) and MCR
2.612(C). MCL 552.603(2) expressly provides that a child-support
order is not subject to retroactive modification except with respect
to the period during which there is a properly filed and served
petition for support modification, while MCR 2.612(C) gives a trial
court the authority to grant a party relief from judgment on
multiple grounds. The statute reflects the public policy of ensuring
the enforceability of support orders for the protection of children.
Where, as in this case, a court rule contravenes a legislatively
declared principle of public policy, the court rule must give way to
the statute.

2. The defendant is entitled to partial retroactive modification
under MCL 552.603(2) from the date he filed his motion to modify
the income-witholding order and adjust the child-support arrear-
age. However, because it is unclear whether the defendant paid
support after he filed his motion or how much he paid if he did so,
the case must be remanded for a determination of the defendant’s
support arrearage.

Reversed and remanded for further proceedings.
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DIVORCE — CHILD SUPPORT — RETROACTIVE MODIFICATION.

As long as the minimum protections of due process are afforded to
the party ordered to pay child support, the child-support obligation
is, by statute, not subject to retroactive modification, except with
respect to the period during which these is a properly filed and
served petition for support modification, and the circuit court may
not rely on the court rule governing relief from judgment to
retroactively modify the child-support order (MCL 552.603[2];
MCR 2.612[C]).

Richard Smutek for the plaintiff.

Mary Beth Leija and Scott Bassett for the defendant.
Before: TALBOT, PdJ., and ZAHRA and METER, Jd.

ZAHRA, J. Plaintiff appeals by leave granted the cir-
cuit court’s order vacating defendant’s outstanding
child-support arrearage of $5,647.27. This case requires
us to determine whether MCR 2.612, the relief-from-
judgment court rule, may be used to set aside accrued
child support. We hold that under the facts presented in
this case, MCR 2.612 cannot be so used. MCL 552.603
expressly provides that a child-support order is not
subject to retroactive modification except with respect
to the period during which there is a properly filed and
served petition for support modification. For reasons
more fully stated in this opinion, we reverse the order of
the trial court and remand this case for further proceed-
ings.

I. BASIC FACTS

The parties were divorced on October 7, 1988, and, in
a judgment entered by the Wayne Circuit Court, plain-
tiff was awarded custody of their only child. Defendant
was initially ordered to pay $40 a week in child support.
In 1994, on plaintiff’s motion, the circuit court in-
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creased child support to $80 a week. Defendant was also
required to pay an additional amount toward a child-
support arrearage he had accrued.! The parties contin-
ued to live together from 1988 until they separated in
1992. The child lived with plaintiff between 1992 and
2004.

Defendant alleged that plaintiff and the child began
experiencing serious problems in 2004, and domestic
violence charges were filed against the child in the
family division of the Macomb Circuit Court after an
alleged altercation with plaintiff. As a result of those
charges, the child lived with defendant in February and
March 2004, but then returned to live with plaintiff
from April 2004 to July 15, 2004. Defendant alleged
that the child was released to his care and custody by
the Macomb Circuit Court on July 15, 2004, and that
the child has resided with him since that date.

Defendant alleged that financial hardship prevented
him from filing in the Wayne Circuit Court a motion to
change custody or modify support after the child was
placed with him. Defendant nonetheless continued to
pay support. Nearly two years passed before defendant
filed in the Wayne Circuit Court his March 7, 2006,
motion to modify child support. Defendant requested
that the trial court modify his support obligation pend-
ing further investigation and also adjust the support
arrearage dating back to February 2004, to give him
credit for child-support payments he alleged that plain-
tiff fraudulently received on behalf of the child when
the child was no longer in the custody of plaintiff. Along

! Plaintiff claims in her brief on appeal that defendant was ordered to
pay $20 a week toward his child-support arrearage. Defendant claimed in
his March 2006 motion to modify income withholding and adjust support
arrearage that he was paying $80 a week to reduce his arrearage. We are
unable to determine from the record the amount defendant was ordered
to pay or the amount defendant actually paid toward his arrearage.
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with his motion to modify support, defendant also filed
a motion seeking a formal award of custody of the child
to him.

At the hearing on defendant’s motion, plaintiff
agreed that the child was living with defendant. The
central issue concerned whether the support obligation
and arrearage could be retroactively adjusted. The
parties also disagreed on the dates the child began
living with defendant. At the conclusion of the hearing,
the friend of the court (FOC) referee in the Wayne
Circuit Court indicated on the record that she believed
that the Macomb Circuit Court “erred in not stopping
[defendant’s] child support and ordering mom to pay.”
“So, I think under those circumstances the court can
rectify it.” “It was the court’s error.”

At a second hearing the referee again stated on the
record that the Macomb Circuit Court should have
ended defendant’s child-support obligation once the
child was placed with defendant. The referee believed
that support should have been abated 100 percent at
that time and that the court should be able to correct its
own mistakes. The hearing then focused on the dates
the child began living with defendant. Later, the referee
made the following recommendation:

That the arrears owed to Erika Malone be set at zero as
of 6-13-06. The FOC records show $5647.27 owed to Ms.
Malone. This referee calculates that Dad had the child for
a period of approximately 19 months due to juvenile court
involvement. He was still charged support, assessed sur-
charges and he paid support.

Plaintiff appealed the referee’s recommendation in
the Wayne Circuit Court. Plaintiff argued that the
recommendation “retroactively and ambiguously calcu-
lated 100% abatement of child support based on random
dates of the child living with both parents and contrary
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to MCL 552.603 and the appellate case of Waple vs
Waple, 179 Mich App 673, [sic] (1989).” The circuit
court entertained plaintiff’s objections to the referee’s
recommendation at a hearing, but ultimately agreed
with the FOC referee. The circuit court entered an
order adopting the FOC referee’s recommendation and
stated “that arrears owed to Plaintiff be set at zero as of
6-13-06. Income withholding order against Defendant
shall be terminated. Referee Recommendation of
6-13-06 shall be adopted. Relief granted per MCR 2.612
by Court.”

II. RETROACTIVE MODIFICATION OF CHILD SUPPORT

A. STANDARD OF REVIEW

In Fisher v Fisher, 276 Mich App 424, 427; 741 NW2d
68 (2007), this Court summarized the applicable stan-
dard of review as follows:

Generally, this Court reviews child support orders and
orders modifying support for an abuse of discretion. Peter-
son v Peterson, 272 Mich App 511, 515; 727 NW2d 393
(2006). Whether the trial court properly acted within the
child support guidelines is a question of law that this Court
reviews de novo. Id. at 516. This Court also reviews
questions of statutory construction de novo. Perry v
Golling Chrysler Plymouth Jeep, Inc, 477 Mich 62, 65; 729
NW2d 500 (2007).

B. ANALYSIS

At issue is MCL 552.603, which provides in relevant
part:

(1) A support order issued by a court of this state shall
be enforced as provided in this act.

(2) Except as otherwise provided in this section, a
support order that is part of a judgment or is an order in a
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domestic relations matter is a judgment on and after the
date the support amount is due as prescribed in [MCL
552.605¢], with the full force, effect, and attributes of a
judgment of this state, and is not, on and after the date it
is due, subject to retroactive modification. Retroactive
modification of a support payment due under a support
order is permissible with respect to a period during which
there is pending a petition for modification, but only from
the date that notice of the petition was given to the payer
or recipient of support.

The interpretation of the above statute is at the heart of
this case.

When interpreting a statute, our primary obligation is
to ascertain and effectuate the intent of the Legislature. To
do so, we begin with the language of the statute, ascertain-
ing the intent that may reasonably be inferred from its
language. When the language of a statute is unambiguous,
the Legislature’s intent is clear and judicial construction is
neither necessary nor permitted. [Lash v Traverse City, 479
Mich 180, 187; 735 NW2d 628 (2007) (citations omitted).]

In Waple v Waple, 179 Mich App 673, 675-677; 446
NW2d 536 (1989), this Court held that an earlier
version of MCL 552.603, which substantially corre-
sponds to the current version, barred the defendant
from abating a child-support arrearage.? This Court
held that, “[bly the unequivocal terms of this statute,

2 That prior version of MCL 552.603, provided in pertinent part:

(1) A support order issued by a court of this state shall be
enforced pursuant to the requirements of this section.

(2) Except as otherwise provided in this section, a support
order that is part of a judgment or is an order in a domestic
relations matter as that term is defined in section 31 of the friend
of the court act, Act No. 294 of the Public Acts of 1982, being
section 552.531 of the Michigan Compiled Laws, is a judgment on
and after the date each support payment is due, with the full force,
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retroactive modification of support for periods prior to
the September 23, 1987, date of notice of the petition is
prohibited.” Id. at 676. This Court also noted:

The end result—that defendant is precluded by stat-
ute from seeking a reduction in support arrearages for
periods when the intended beneficiary of the support
resided with him—seems particularly unfair when the
law prior to the enactment of MCL 552.603 . . . is con-
sidered. Previously, past-due support installments were
subject to modification due to a change in circumstances.
Talbot v Talbot, 99 Mich App 247, 252; 297 NW2d 896
(1980), lv den sub nom Talbot v Burns, 410 Mich 903
(1981). Cf. Dresser v Dresser, 130 Mich App 130, 136-137;
342 NW2d 545 (1983). A change in physical custody is a
change in circumstances. See Rohloff v Rohloff, 161 Mich
App 766, 769; 411 NW2d 484 (1987), lv den 429 Mich 869
(1987). [Id. at 676-6717.]

This Court also indicated that equitable circum-
stances should not be considered because the Legisla-
ture intended, “consistent[ly] with overriding federal
directives enforceable by a loss of funding, to remove
entirely the discretion of the circuit court to consider a
change in circumstances.” Id. at 677. In subsequent
published cases, this Court has followed the rule from
Waple and refused to allow any retroactive modification
of support orders, except as provided in MCL 552.603.
See Fisher, 276 Mich App at 428-431; Adams v Linder-
man, 244 Mich App 178, 185-186; 624 NW2d 776
(2000); Harvey v Harvey, 237 Mich App 432, 437-439;

effect, and attributes of a judgment of this state, and is not, on and
after the date it is due, subject to retroactive modification.

(3) Retroactive modification of a support payment due under a
support order is permissible with respect to any period during
which there is pending a petition for modification, but only from
the date that notice of the petition was given to the payer or
recipient of support.
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603 NW2d 302 (1999). Here, however, the Wayne Cir-
cuit Court did not follow Waple, but held that it could
grant defendant relief and retroactively modify the
support arrearage pursuant to MCR 2.612. The circuit
court specifically granted relief under MCR 2.612(C),
which provides, in relevant part:

(C) Grounds for Relief From Judgment.

(1) On motion and on just terms, the court may relieve
a party or the legal representative of a party from a final
judgment, order, or proceeding on the following grounds:

(a) Mistake, inadvertence, surprise, or excusable ne-
glect.

(b) Newly discovered evidence which by due diligence
could not have been discovered in time to move for a new
trial under MCR 2.611(B).

(c) Fraud (intrinsic or extrinsic), misrepresentation, or
other misconduct of an adverse party.

(d) The judgment is void.

(e) The judgment has been satisfied, released, or dis-
charged; a prior judgment on which it is based has been
reversed or otherwise vacated; or it is no longer equitable
that the judgment should have prospective application.

(f) Any other reason justifying relief from the operation
of the judgment.

(2) The motion must be made within a reasonable time,
and, for the grounds stated in subrules (C)(1)(a), (b), and
(c), within one year after the judgment, order, or proceed-
ing was entered or taken. A motion under this subrule does

not affect the finality of a judgment or suspend its opera-
tion.

Although this Court has consistently held that MCL
552.603(2) does not permit the retroactive modification
of child support, this Court has never directly addressed
whether MCR 2.612 allows a court to grant a party
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relief from a support order by retroactively modifying
court-ordered support. We hold that as long as the
minimum protections of due process are afforded to a
party ordered to pay child support, that party cannot
receive retroactive abatement of accrued child-support
obligations.

There exists a conflict between MCR 2.612(C) and
MCL 552.603(2) regarding authority to grant retroac-
tive relief from a support order. MCL 552.603(2) plainly
states that a support order “is not . . . subject to retro-
active modification,” except in the limited circum-
stances prescribed in the statute. In contrast, MCR
2.612(C) gives a trial court the authority to grant a
party relief from a judgment on multiple grounds.

To decide if a statute and a court rule conflict, each
must be read according to its plain meaning. If a conflict
exists, a reviewing court must assess whether there are
substantive policy reasons for the legislative enactment. A
statute is considered substantive if it concerns a matter
that has as its basis something other than court adminis-
tration. Muci v State Farm Mut Auto Ins Co, 478 Mich
178, 191; 732 NW2d 88 (2007). “ * “If a particular court
rule contravenes a legislatively declared principle of public
policy, having as its basis something other than court
administration ... the [court] rule should yield.”’”
People v Williams, 475 Mich 245, 260; 716 NW2d 208
(2006), quoting McDougall v Schanz, 461 Mich 15, 30-31;
597 NW2d 148 (1999), quoting Joiner & Miller, Rules of
practice and procedure: A study of judicial rule making,
55 Mich L R 623, 635 (1957).

We hold that MCR 2.612(C) and MCL 552.603(2)
conflict and may not be reconciled. We further conclude
that MCL 552.603(2) was drafted to reflect the public
policy of ensuring the enforceability of support orders
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for the protection of children. See Fisher, 276 Mich App
at 429-430; Hall v Novik, 256 Mich App 387, 398; 663
NW2d 522 (2003); Harvey, 237 Mich App at 438-439.
Therefore, we conclude that MCL 552.603(2) represents
a clear expression of legislative policy on a substantive
matter and, as a result, MCR 2.612(C) must give way to
MCL 552.603(2). Accordingly, the trial court erred in
concluding that MCR 2.612(C) allowed it to abate
defendant’s child-support arrearage.

Furthermore, there simply is no basis for allowing
equity to intervene in this case. The juvenile proceed-
ings that effectively changed custody of the minor child
occurred in Macomb County. Defendant argues that the
Macomb County Prosecutor’s Office was obligated pur-
suant to MCR 3.205 to give the Wayne Circuit Court
notice of the juvenile proceedings pending in Macomb
County. Assuming without deciding that MCR 3.205
applied to the Macomb juvenile proceedings here at
issue, this rule does not vest the Macomb Circuit Court
with authority to modify the orders of the Wayne
Circuit Court. Defendant cites no authority to support
the proposition that the Macomb Circuit Court could
modify, vacate or in any way alter the order of child
support issued by the Wayne Circuit Court. The divorce
judgment ordering support was rendered in Wayne
County. Defendant should have promptly filed a motion
in the Wayne Circuit Court to change custody and abate
child support as soon as the child was placed with him.?

MCL 552.603(2) allows for the retroactive modifica-
tion of child support from the date that notice was given
to the recipient of the support payments of the petition
to modify support. Here, defendant is entitled to a

3 In light of our disposition, plaintiff’s argument that defendant failed
to establish with any reasonable certainty the dates on which he had
physical custody of the child since 2004 is moot.
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partial retroactive modification of child support, effec-
tive March 7, 2006, the date he filed his motion to
modify the income-withholding order and adjust sup-
port arrearages. Because it is not clear from the record
whether defendant paid support since then or how
much he paid if he did so, the case is remanded for a
determination of defendant’s child-support arrearage.

Finally, we express no opinion on whether defendant
can pursue a civil remedy from plaintiff for her wrong-
ful acceptance of support when she did not have physi-
cal custody of her minor child. Our opinion is strictly
limited to whether MCR 2.612(C) allows for retroactive
modification of child support. We further observe that
wholly apart from the relief available under MCR 2.612,
there may be very rare circumstances in which consti-
tutional due-process protections require a retroactive
modification of child support. See In re Petition by
Wayne Co Treasurer, 478 Mich 1, 9-11; 732 NW2d 458
(2007). One example might be where a support order
was entered against a person not legally obligated to
pay support and that party was denied notice of the
issuance of the support order. However, the factual
situation presented here would not mandate such relief.

Reversed and remanded for further proceedings con-
sistent with this opinion. We do not retain jurisdiction.
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WRIGHT v WRIGHT

Docket No. 281918. Submitted April 8, 2008, at Detroit. Decided April 22,
2008. Approved for publication June 3, 2008, at 9:10 a.m.
Charles Wright brought an action for divorce from Monica M. Wright
in the Washtenaw Circuit Court. The court, Nancy C. Francis, J.,
divided the marital property contrary to the terms of a postnuptial
agreement regarding property, awarded the defendant legal and
physical custody of the parties’ minor children, and ordered the
plaintiff to pay child support, alimony, and some of the defendant’s
attorney fees. The plaintiff appealed.

The Court of Appeals held:

1. The trial court did not clearly err by finding that the
postnuptial agreement contemplated and encouraged the separa-
tion and divorce of a married couple and therefore was void as
against public policy.

2. No merit lies in the plaintiff’s argument that the trial
court’s child-custody consideration and final order are void be-
cause the trial court did not advise him of the meaning of “joint
custody.” The plaintiff cannot claim ignorance with respect to the
availability of joint custody in light of the fact that he was granted
joint custody in ex parte and temporary orders.

3. The trial court did not find against the great weight of the
evidence regarding several of the statutory best-interest factors,
MCL 722.23, and did not abuse its discretion when it awarded full
custody to the defendant and limited visitation rights to the
plaintiff.

4. When determining child support, the trial court did not
clearly err with respect to its finding regarding plaintiff’s annual
salary, nor did it misapply the Michigan Child Support Formula, as
the plaintiff contended, given the absence of a demonstration by
the plaintiff of a deviation from the formula.

5. The trial court did not abuse its discretion by awarding to
the defendant a portion of her general attorney fees and all the
attorney fees she incurred to defend against the postnuptial
agreement. The trial court justifiably determined that the asser-
tion of the postnuptial agreement in the face of contrary legal
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precedent amounted to unreasonable conduct and that the prop-
erty division envisioned by the agreement was plainly unjust and
inequitable.

6. The trial court did not abuse its discretion by awarding
alimony to the defendant, considering the parties’ financial cir-
cumstances.

Affirmed.

DIVORCE — CONTRACTS.

A contract that anticipates and encourages a future separation or
divorce is against public policy in Michigan and is not enforceable.

Benjamin Whitfield, Jr. & Associates, PC (by Ben-
jamin Whitfield, Jr., and Cynthia J. Gaither), for the
plaintiff.

Reed Law Group, PC. (by Steven A. Reed), for the
defendant.

Before: O’CONNELL, PdJ., and BORRELLO and GLEICHER,
Jd.

PER CURIAM. Plaintiff appeals as of right the trial
court’s order dividing the parties’ marital property
contrary to a postnuptial contract, granting defendant
legal and physical custody of the parties’ three minor
children, and ordering plaintiff to pay child support,
alimony, and defendant’s attorney fees. We affirm.

Plaintiff first met defendant when she was working
as a cashier at a fast-food restaurant. She was a
17-year-old high-school student and single mother of a
male toddler, Anthony, and an infant daughter, Janae
(born June 5, 1994), from a different relationship.
Plaintiff was a corrections officer with a house, a solid
career, and no children. He was 10 years older than
defendant and had recently divorced his second wife.
The couple started seeing each other, and when defen-
dant turned 18 years old, she moved in with plaintiff.
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She did not graduate from high school and had never
lived outside her parent’s home. The couple and defen-
dant’s children spent the next year living together at
plaintiff’s house on Rosewood in Inkster, and defendant
gave birth to plaintiff’s son, Charles Tyler, on March 1,
1996. About five months later, the couple was married
in an informal ceremony in Toledo. Defendant went
back to school and obtained her GED (general equiva-
lency diploma), but it was clear that plaintiff was the
family’s breadwinner. He brought substantial assets
into the marriage, including savings, investment prop-
erties, and the Rosewood house. Defendant did not
bring any assets into the marriage. Plaintiff worked a
substantial amount of overtime, and defendant man-
aged the household.

In 1998, the couple sold the Rosewood house and
plaintiff put a substantial amount of the proceeds into
buying the family a new house on Thornhill in Ypsilanti
Township, which was deeded to the parties in both their
names. Around this time, plaintiff adopted Janae as his
daughter. Although Anthony also lived with them,
plaintiff had a much more contentious relationship with
the boy, who was older and retained ties with his
biological father and the paternal side of his family. In
2001, plaintiff and defendant decided that it would be a
good idea for defendant to run a day-care operation at
the Thornhill house. Plaintiff undertook an expensive
renovation of the home to make it functional, and
defendant received her license in 2002.

Also in 2002, Anthony confessed to his mother that
he had touched Janae inappropriately. Needless to say,
the ensuing ordeal strained Anthony’s relationship
with plaintiff even more, and defendant initially
thought it might be best for all involved if she simply
reported the incident to the authorities so Anthony and
Janae could get some professional help. The couple
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decided, instead, that they would monitor the children
closely and deal with the problem without involving the
authorities. On October 4, 2003, defendant gave birth to
the parties’ youngest daughter, Emma. In 2004, plain-
tiff went back to college to obtain his MBA (master’s
degree in business administration). At some point dur-
ing the marriage, he also started a side business as a
private investigator. Defendant, too, went back to
school, and entered a nursing program at a local com-
munity college. However, tensions again mounted be-
tween Anthony and plaintiff, and by mid-2004, plaintiff
gave defendant the option of sending Anthony to live
with his biological father or reporting his improper
conduct toward Janae to the authorities. Anthony
moved out on July 2, 2004.

About one year later, the marriage was under strain.
Although the parties were not separated, plaintiff had
his attorney draw up a postnuptial agreement that
protected all his rights to his premarital property, his
retirement accounts, the marital home, and every other
article of marital property requiring a substantial fi-
nancial investment from him. In the attachments list-
ing the specified properties that the parties claimed and
would retain as their own separate property, plaintiff
listed his retirement accounts, his vacant lots, and any
property “purchased after the marriage for which I paid
more than 90% of the purchase price.” The agreement
provided that it would supplant any property settle-
ment or distribution that would ordinarily follow from
one of the parties obtaining a divorce or dying, and it
specifically provided that the parties knew that their
respective financial positions would be worse because of
the agreement but that their love for one another
surpassed material concerns. Defendant signed the
agreement on July 29, 2005. About eight months later,
plaintiff filed for divorce. He did not first separate from
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defendant or leave the marital home, and he did not
even tell defendant that he had filed for divorce; in-
stead, defendant was informed by an unfamiliar attor-
ney who discovered the divorce in the court records and
blindly offered to represent her.

Plaintiff remained in the Thornhill house and ob-
tained a temporary order to maintain the status quo of
joint custody for the children, just as his attorney had
requested. He began taking candid photographs of
defendant and her day-care business, and, unbe-
knownst to defendant, he also began secretly recording
defendant’s actions and the day care’s activities. On the
basis of what he recorded, he filed several complaints
with Children’s Protective Services and defendant’s
licensing bureau. Plaintiff also started becoming in-
tensely involved in therapy for Charles Tyler and Janae.
The children’s therapist testified that the children
would often tell her “bad” things about their mother
that their father had told them to tell her. Plaintiff
would later ask the therapist if she would report the
matters to Children’s Protective Services. The therapist
never felt obliged to report any of the incidents. Plain-
tiff also called the sheriff’s department to report state-
ments Janae had made about a physical altercation
between Janae and her mother. Interestingly, this re-
port arose on the same day that the trial court ordered
plaintiff to move out of the Thornhill home. Two days
before trial, plaintiff took Charles Tyler and Janae to
two different hospitals, raising allegations that the
children had told them that defendant had been ne-
glecting them. Again, he asked hospital staff to file a
report with Children’s Protective Services on the mat-
ter. Plaintiff failed to demonstrate at trial that any of
these reported incidents, when removed from the glare
of his blatant exaggeration, were nearly as severe as he
originally made them out to be.
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Against this backdrop, the trial court heard evi-
dence that an anonymous tipster telephoned Chil-
dren’s Protective Services in late May 2006 and
informed caseworkers that Anthony had inappropri-
ately touched Janae. The report came four years after
the alleged contact had occurred, two years after
Anthony had been totally removed from Janae’s house-
hold, and about two months after plaintiff had filed for
divorce. Nothing in the record indicated that Anthony had
gotten into any further trouble since he left plaintiff’s
household. The trial court reasonably inferred, without a
hint of clear error, that plaintiff was responsible for
informing the authorities, contrary to his previous ar-
rangement with defendant. Of course, the matter was
investigated, and Anthony was prosecuted, but the inci-
dent destroyed plaintiff’s credibility as a caring father who
was solely looking out for his children’s best interests. He
never reestablished the tremendous loss to his credibility.
The trial court found, on the basis of strong supporting
evidence, that plaintiff did not zealously pursue custody,
closely monitor defendant, and scrupulously report defen-
dant’s most minor transgressions because of any paternal
assiduousness, but because he wanted to hurt and defeat
defendant. Certainly, his instigation of confrontation in
the marital home, his alteration of the children’s school
arrangements for the sake of investigatory interviews,
and his injection of rancorous griping against defendant in
the children’s therapy sessions all support the inference
that plaintiff was willing to sacrifice the children’s stabil-
ity and well-being so that he might obtain a tactical
advantage in the divorce litigation.

Ultimately, the trial court’s poor opinion of plaintiff’s
veracity adversely affected its assessment of him under
the best-interest factors, and the trial court granted
defendant sole legal and primary physical custody of the



2008] WRIGHT V WRIGHT 297

children. Having set aside the postnuptial agreement as
void, the trial court divided the marital property fairly
evenly and ordered plaintiff to pay defendant child
support, spousal support, and her attorney fees.

Plaintiff first argues that the trial court erred by
declaring the postnuptial agreement void. We disagree.
This Court reviews de novo a trial court’s interpreta-
tion of a contract and its resolution of any legal ques-
tions that affect a contract’s validity, but any factual
questions regarding the validity of the contract’s for-
mation are reviewed for clear error. 46th Circuit Trial
Court v Crawford Co, 476 Mich 131, 157; 719 NW2d 553
(2006). Although plaintiff goes to great lengths to
demonstrate how the parties consented to the agree-
ment, under Michigan law, a couple that is maintaining
a marital relationship may not enter into an enforceable
contract that anticipates and encourages a future sepa-
ration or divorce. Day v Chamberlain, 223 Mich 278;
193 NW 824 (1923). As our Supreme Court stated in
Randall v Randall, 37 Mich 563, 571 (1877): “It is not
the policy of the law to encourage such separations, or
to favor them by supporting such arrangements as are
calculated to bring them about. It has accordingly been
decided that articles calculated to favor a separation
which has not yet taken place will not be sup-
ported . . ..” In the case at bar, the trial court correctly
determined that the postnuptial agreement at issue was
calculated to leave plaintiff in a much more favorable
position to abandon the marriage. The contract plainly
had, as one of its primary goals, defendant’s total
divestment of all marital property in the event of a
divorce. The couple was not separated at the time and
had never separated during the marriage, but plaintiff
filed for divorce roughly eight months after defendant
signed the agreement.
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Plaintiff relies extensively on this Court’s recent
opinion in Lentz v Lentz, 271 Mich App 465; 721 NW2d
861 (2006), but he fails to acknowledge that Lentz is
fundamentally distinguishable from the case at bar.
Lentz dealt with a couple that had separated and
wanted to divide marital assets in anticipation of their
imminent divorce. Id. at 467, 473. The Court in Lentz
specifically distinguished cases that involved postnup-
tial agreements that were not entered into by separated
parties, and it specifically recognized that those cases
met with much stricter legal scrutiny than postnuptial,
postseparation agreements that essentially settled
property issues arising in ongoing or imminent divorce
litigation. Id. at 473-474 & n 5. The higher scrutiny was
applied to cases that involved the property rights in a
spouse’s inheritance, and courts in those cases gener-
ally conditioned the enforceability of the provisions on a
finding that each party, and the contract itself, ex-
pressed a desire to maintain the marital covenant. Id.;
see Rockwell v Estate of Rockwell, 24 Mich App 593,
597-598; 180 NW2d 498 (1970). Therefore, the trial
court did not clearly err by finding that the agreement
contemplated and encouraged the separation and di-
vorce of a married couple, and it correctly ruled that the
agreement was void as against public policy. Day, supra.

Plaintiff next argues that the trial court erred by
awarding defendant sole custody without first explain-
ing to him, on the record, what it meant to have joint
custody. We disagree. We review de novo questions of
law and issues of statutory interpretation. Lash v
Traverse City, 479 Mich 180, 186; 735 NW2d 628 (2007).

Plaintiff essentially argues that the trial court’s
child-custody consideration and final order are void on
a legal technicality. He argues, without citing any
authority directly supporting the proposition, that the
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trial court’s custody determination was automatically
void because the court did not advise him of the
meaning of “joint custody,” as required by MCL
722.26a. That statute states, in part, “In custody dis-
putes between parents, the parents shall be advised of
joint custody.” MCL 722.26a(1). In this case, however,
plaintiff was more than “advised” of joint custody; he
was actually granted joint custody in both the invali-
dated ex parte order he filed and in the replacement
temporary order to maintain the custodial status quo.
Plaintiff filed the initial ex parte order maintaining
joint custody, and it was entered the day after he filed
his complaint for divorce. During court proceedings, the
trial court directly referred to the parties scheduling an
equal split of parenting time so that the couple could
maintain their equal division of the children’s care and
custody. Therefore, plaintiff’s claims of ignorance re-
garding the concept or availability of joint custody are
totally belied by the record, and his spurious arguments
regarding the validity of the trial court’s final custody
determination have no factual or legal support.

Plaintiff next argues that the trial court’s findings
regarding several of the best-interest factors were con-
trary to the great weight of the evidence. MCL 722.28;
Maclntyre v MacIntyre (On Remand), 267 Mich App
449, 451; 705 NW2d 144 (2005). We disagree. Because
this case was heard as a bench trial, the court was
obligated to determine the weight and credibility of the
evidence presented. Gorelick v Dep’t of State Hwys, 127
Mich App 324, 333; 339 NW2d 635 (1983). Also, the
record reflects a deep-seated animosity between the
parties and an irreconcilable divergence in their opin-
ions about how to foster each child’s well-being. This
antagonism even affected their ability to make civil
parenting exchanges. Therefore, joint custody was not
an option, because the record reflected that the parties
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would not “be able to cooperate and generally agree
concerning important decisions affecting the welfare of
the child.” MCL 722.26a(1)(b).

The best interests factors are found at MCL 722.23,
and plaintiff challenges the trial court’s findings re-
garding factors b, ¢, f, g, h, i, and j:

Factor b: “The capacity and disposition of the parties
involved to give the child love, affection, and guidance
and to continue the education and raising of the child in
his or her religion or creed, if any.” MCL 722.23(b). At
the time of trial, plaintiff had filed three reports with
day-care licensing authorities against defendant and at
least two complaints with Children’s Protective Ser-
vices, all of which were “verified” by footage clandes-
tinely captured on DVD by plaintiff while he was still in
the home. Plaintiff admitted running a video camera
and taping “dangerous” situations in the day care
without providing any assistance to the “endangered”
children. The record reflects that plaintiff took exten-
sive footage of defendant’s activities without her knowl-
edge, and that he openly took an irritating number of
still photos of her, too. Throughout the divorce, plaintiff
filed three police reports, two attorney grievances, and
a motion to disqualify the trial judge. On the basis that
Children’s Protective Services and law-enforcement of-
ficials wanted to interview the children, plaintiff picked
up Janae and Tyler from school without telling defen-
dant. One of the children’s therapists testified that
plaintiff used therapy sessions as “a vehicle for the
children to report all the bad things their mother did.
Daddy said to tell us. Daddy said to tell you this.”

The trial court determined, with adequate justifica-
tion, that plaintiff was willing to act as though he was
interested in the children just to “win” custody from
their mother. In contrast, defendant did not appear
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intent on exaggerating any wrongdoing, and she cred-
ibly answered questions regarding both parties’ interest
in the children and their love for them, mentioning only
that plaintiff’s interests in monitoring their lives had
intensified significantly with the litigation. She was the
primary caregiver for years and was able to answer
specific questions about Charles Tyler’s needs, Janae’s
interests, and even young Emma’s personality. In light
of the trial court’s valid findings of manipulation by
plaintiff, the trial court did not decide contrary to the
great weight of the evidence when it found that this
factor, and all the others that hinged on a sincere
concern for the children’s general well-being, favored
defendant.

Factor c: “The capacity and disposition of the parties
involved to provide the child with food, clothing, medi-
cal care or other remedial care recognized and permit-
ted under the laws of this state in place of medical care,
and other material needs.” MCL 722.23(c). The trial
court correctly found that the parties’ financial status,
once adjusted, would not create a significant advantage
to either party. It also correctly determined that plain-
tiff’s health-care coverage provided him with a superfi-
cially better position on this factor. However, the trial
court was concerned about how plaintiff had attempted
to “misuse health care providers” to interfere with
defendant’s custody and parenting time, so it found
that this factor favored defendant, too. Given plaintiff’s
misuse of the hospitals before trial and his undue
influence over therapists, the trial court’s determina-
tion of this factor does not run contrary to the great
weight of the evidence.

Factor f: “The moral fitness of the parties involved.”
MCL 722.23(f). Plaintiff adamantly argues that the trial
court had no evidence linking him to Anthony’s pros-
ecution, which was the primary factor weighing against
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him on this issue. However, the inference was a reason-
able one in light of plaintiff’s other conduct in the case,
which made him appear manipulative and generally
vindictive. In fact, the only issues plaintiff raises in
support of his claim on this factor are greatly exagger-
ated, and somewhat repugnant, accusations he made
against defendant at trial. Interestingly, plaintiff does
not spend much effort building his side of the case with
evidence of his moral merit. The trial court’s determi-
nation on this issue was not against the great weight of
the evidence.

Factor g: “The mental and physical health of the
parties involved.” MCL 722.23(g). The trial court found
that this factor did not favor either party. Contrary to
plaintiff’s unverified claims, a psychologist testified
that defendant did not have any suicidal tendencies or
harbor suicidal thoughts. The psychologist confirmed
that defendant had a mild and treatable form of depres-
sion called dysthymia. Plaintiff’s second argument ex-
aggerates an incident in which defendant shook a fork
in Janae’s face and told her to stop her inappropriate
behavior. In the end, plaintiff tried to influence a
therapist into reporting the behavior as abuse, but the
therapist did not see any evidence of abuse and refused
to yield to plaintiff’s pressure. In turn, plaintiff demon-
strated unusual patterns of thought and an evasive
attitude about his mental makeup. Ultimately, the trial
court did not find against the great weight of the
evidence when it found that the parties had no physical
or mental health issues that inhibited their ability to
parent.

Factor h: “The home, school, and community record
of the child.” MCL 722.23(h). The trial court deter-
mined that defendant had a sincere interest in each
child’s general well-being at home, in school, and in the
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child’s other activities. The trial court clearly attributed
a portion of each child’s success to defendant’s involve-
ment. In contrast, the trial court did not believe that
plaintiff’s intensified interest in his children would
extend beyond winning custody from their mother. On
appeal, plaintiff merely reiterates the self-serving and
largely superficial testimony that the trial court re-
jected as insincere at trial. Therefore, the trial court did
not contravene the great weight of the evidence when it
determined that this factor favored defendant.

Factor i: “The reasonable preference of the child, if
the court considers the child to be of sufficient age to
express preference.” MCL 722.23(i). The trial court
interviewed all three children, and it did not reveal
which party was favored. However, plaintiff argues that
the trial court should not have considered Charles
Tyler’s preference because of his language disabilities.
Without any citation of authority, see Mitcham v De-
troit, 355 Mich 182, 203; 94 NW2d 388 (1959), plaintiff
argues that the trial court abused its discretion by not
first holding a competency hearing on Charles Tyler’s
ability to comprehend the trial court’s inquiries. How-
ever, the statute leaves the discretion to conduct an in
camera interview to the trial court, and plaintiff fails to
provide any indication, beyond the bare argument, that
Charles Tyler’s disability was so severe that the trial
court could not have rationally decided that the inter-
view could achieve its intended purpose. Therefore,
plaintiff fails to demonstrate any abuse of discretion in
the trial court’s decision that the in camera interview
would prove useful. See Duperon v Duperon, 175 Mich
App 77, 81-82; 437 NW2d 318 (1989). The trial court’s
capacity and willingness to exercise sound discretion is
apparent from its decision that Emma was too young to
provide any helpful information. Plaintiff fails to estab-
lish any error in the trial court’s decision.
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Factor j: “The willingness and ability of each of the
parties to facilitate and encourage a close and continu-
ing parent-child relationship between the child and the
other parent or the child and the parents.” MCL
722.23(j). Finally, the trial court correctly found that
the evidence in this case established that plaintiff
showed a winner-take-all approach to custody, and that
he used the children’s problems to make him look more
favorable and manipulate the custody award. Ironically,
plaintiff cites excerpts from his two biggest critics to
support his argument that the trial court overlooked
evidence that favored him. The therapist plaintiff cites
repeatedly testified that plaintiff would prompt the
children to bring in “tattletale information” and that
defendant was not as eager to resort to those tactics.
Likewise, plaintiff cites a portion of defendant’s testi-
mony in which defendant claimed that shared custody
of Charles Tyler was still possible if plaintiff would
correct his behavior. However, plaintiff fails to cite any
corresponding testimony that he ever believed that he
could collaborate with defendant enough to make
shared custody a viable option, so the cited testimony
actually reinforces the trial court’s determination that
plaintiff was the individual responsible for the impossi-
bility of maintaining joint custody. The trial court’s
findings on this factor did not expressly favor one side
over the other, but the trial court unmistakably decided
in accordance with the great weight of the evidence
when it found that the parties did not have the capacity
to facilitate the other parent’s relationship with the
children. Under the circumstances, the trial court did
not find against the great weight of the evidence regard-
ing any of the best-interest factors, and it did not abuse
its discretion when it awarded full custody to defen-
dant, with plaintiff receiving fairly limited visitation
rights. Maclntyre, supra.
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Plaintiff next argues that the trial court erred in its
determination of the child-support award. We disagree.
We review for clear error a trial court’s factual findings
underlying a particular child-support award. Stallworth
v Stallworth, 275 Mich App 282, 284; 738 NW2d 264
(2007). Plaintiff fails to establish any error in the trial
court’s determination of his income or in its final
determination of the child-custody award. Plaintiff only
raises two generic challenges without pointing to any
legitimate error in the trial court. First, plaintiff argues
that the trial court should have taken an average of his
gross incomes from 2005 (which he claims on appeal
was $52,764) and 2006 (which he claimed was
$53,513.67), leaving a claimed average of $53,138.84.
However, plaintiff does not offer any evidence regarding
his gross income from 2005 except his trial testimony
that it was “around 60.” His calculation of his “gross”
income from 2006 fails to account for a rather large
$10,819.94 exclusion from his taxable income in Box 12
of his State of Michigan W-2. The Medicare and Social
Security portions of his W-2 suggest that his “gross”
income was actually $64,333.81 for 2006. Given that the
trial court’s estimate took into consideration plaintiff’s
habit of taking overtime, plaintiff has not demonstrated
clear error in the trial court’s use of a $64,901 annual
salary as the basis for calculating his child-support
obligation.

Second, plaintiff also argues that the trial court
misapplied the Michigan Child Support Formula, but he
does not specify where the trial court’s application went
astray, and he does not present an alternative applica-
tion of the formula. Plaintiff may not merely “announce
a position or assert an error and then leave it up to this
Court to discover and rationalize the basis for his
claims, or unravel and elaborate for him his arguments,
and then search for authority either to sustain or reject
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his position.” Mitcham, supra at 203. Without demon-
strating that the trial court deviated from the guide-
lines, plaintiff fails to demonstrate that the trial court
neglected to explain its deviation in accordance with
MCL 552.605(2). See Burba v Burba (After Remand),
461 Mich 637, 645-646; 610 NW2d 873 (2000).

Next, plaintiff argues that the trial court should not
have awarded defendant any attorney fees. We disagree.
“This Court reviews a trial court’s grant of attorney fees
for an abuse of discretion.” Stallworth, supra at 288. The
trial court did not abuse its discretion by awarding defen-
dant a portion (30 percent) of her general attorney fees
and all the attorney fees she incurred to defend against
the postnuptial agreement. “Necessary and reasonable
attorney fees may be awarded to enable a party to carry on
or defend a divorce action.” Id. Clearly, the trial court
deemed that the assertion of the postnuptial agreement in
the face of contrary legal precedent amounted to unrea-
sonable conduct. The property distribution envisioned by
the agreement was plainly unjust and inequitable, so this
finding was adequately supported by the record and
justified the trial court’s award of all the attorney fees
related to the void agreement. See Stackhouse v Stack-
house, 193 Mich App 437, 445; 484 NW2d 723 (1992).
Moreover, defendant testified that she had incurred more
than $22,500 in attorney fees, and she made only $30,000
a year. Plaintiff made twice as much each year, but the
trial court exercised its discretion and awarded defendant
only 30 percent of her general attorney fees. Under the
circumstances, plaintiff fails to demonstrate that the trial
court abused its discretion by awarding defendant a
limited amount of her attorney fees. See Stallworth,
supra at 288-289.

Finally, plaintiff argues that the trial court erred by
granting defendant alimony. We disagree. This Court
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reviews a trial court’s award of alimony for abuse of
discretion. Pelton v Pelton, 167 Mich App 22, 27; 421
NW2d 560 (1988). “The main objective of alimony is to
balance the incomes and needs of the parties in a way
that will not impoverish either party. Alimony is to be
based on what is just and reasonable under the circum-
stances of the case.” Moore v Moore, 242 Mich App 652,
654; 619 NW2d 723 (2000) (citations omitted). An
appellate court should affirm a dispositional ruling, like
an award of alimony, “unless the appellate court is left
with a firm conviction that the decision was inequi-
table.” Korth v Korth, 256 Mich App 286, 288; 662
NWw2d 111 (2003).

A brief comparison of the parties’ financial circum-
stances adequately demonstrates ample justification for
the relatively modest award of $200 a month in alimony.
Plaintiff has a master’s degree in Business Administra-
tion, which he obtained after the marriage, and defen-
dant has a GED. Plaintiff earns more than $64,000 a
year, excluding income from his investigation business
and two vacant properties, and defendant earns an
estimated $30,000 a year from the day care. During the
marriage, defendant was a stay-at-home mom, and
plaintiff worked a lot of overtime. Defendant moved
into plaintiff’s home at the age of 18. Plaintiff was 10
years older and already had established himself in a
career. Plaintiff fails to demonstrate that the trial court
neglected to consider any of the factors presented in
Thames v Thames, 191 Mich App 299, 308; 477 NW2d
496 (1991). Instead, plaintiff complains about the
amount of debt defendant accumulated and the fact
that she was awarded an inordinate portion (half) of the
interest in the marital home. However, the trial court
assigned defendant all of her $43,000 worth of debt and
ruled that any sale of the marital home, including a
buyout by plaintiff, would warrant revisiting the award
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of spousal support. Under the circumstances, plaintiff
fails to demonstrate anything inequitable in the trial
court’s award of spousal support, and the trial court did
not abuse its discretion by awarding defendant $200 a
month in spousal support until she remarried, sold the
marital home, or died. Korth, supra.

Affirmed.
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TAYLOR v MOBLEY

Docket No. 274628. Submitted January 9, 2008, at Detroit. Decided June
3, 2008, at 9:15 a.m.

Brittany Taylor brought an action in the Lenawee Circuit Court
against Jeffrey Mobley and others, seeking damages for injuries
she sustained when bitten by the defendants’ dog. A jury returned
a verdict in favor of the plaintiff, awarding her damages for
medical expenses incurred, but not noneconomic damages for pain
and suffering and other alleged mental injuries. The court, Harvey
A. Koselka, J., denied the plaintiff’s motion for a new trial or
additur. The plaintiff appealed.

The Court of Appeals held:

1. The trial court did not abuse its discretion by denying the
plaintiff’s motion for a new trial or additur. Although, the plaintiff
argued that a new trial was warranted because the verdict was
clearly or grossly inadequate, MCR 2.611(A)(1)(d), or was against
the great weight of the evidence, MCR 2.611(A)(1)(e), she did not
establish that the jury ignored evidence of noneconomic damages.
The jury was free to disbelieve the plaintiff’s testimony on
noneconomic damages and to credit all countervailing evidence on
this issue. The fact that the jury awarded damages based on
physical injury did not obligate it to also award damages for pain
and suffering.

2. The trial court did not abuse its discretion by not allowing
the plaintiff to present at trial evidence that the defendant’s dog
was a pit bull. The trial court correctly ruled that while the size of
the dog was relevant, the fact that it was a pit bull was irrelevant
to the issue of damages and was more prejudicial than probative,
MRE 403.

Affirmed.

GLEICHER, J., dissenting, stated that a new trial is required
because the jury’s verdict on noneconomic damages was against
the great weight of evidence that established that the plaintiff
suffered pain, fright, and shock during and after the dog’s unpro-
voked attack, MCR 2.611(A)(1)(e). No law or legal theory permits
a jury to entirely disregard uncontroverted evidence of pain and
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suffering in a strict-liability case like this one, and the court rules
unambiguously call for a new trial when a verdict is against the
great weight of the evidence. Additionally, the trial court abused its
discretion by excluding evidence of the dog’s breed. Evidence of the
breed had strong probative value in substantiating the plaintiff’s
fear and shock during the attack, and the risk of undue prejudice
was minimal and did not outweigh the probative value of that
evidence. MRE 403.

Morgan & Meyers, PLC (by Courtney E. Morgan, Jr.,
and Brian J. Nagy), for the plaintiff.

DeLoof, Hopper, Dever & Wright, PLLC (by Thomas
M. Wright), for the defendants.

Before: SAAD, C.J., and BORRELLO and GLEICHER, Jd.

SAAD, C.J. In this statutory dog-bite action,! plaintiff
appeals the judgment entered in her favor because she
claims the trial court erred when it denied her motion
for a new trial or additur. In her view, the jury’s
damages award, which failed to award her noneconomic
damages for pain and suffering, was either (1) against
the great weight of the evidence or (2) clearly inad-
equate because the jury ignored uncontroverted evi-
dence of pain and suffering. Plaintiff also says that the
trial court’s evidentiary ruling that precluded plaintiff
from identifying the dog’s breed denied her a fair trial.
For the reasons set forth below, we affirm the trial
court’s rulings.

! Michigan’s dog-bite statute, MCL 287.351, provides, in part:

(1) If a dog bites a person, without provocation while the person
is on public property, or lawfully on private property, including the
property of the owner of the dog, the owner of the dog shall be
liable for any damages suffered by the person bitten, regardless of
the former viciousness of the dog or the owner’s knowledge of such
viciousness.
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I. INADEQUATE MONETARY AWARD/GREAT WEIGHT
OF THE EVIDENCE

Plaintiff contends that the trial court should have
granted her motion for a new trial or additur because
the jury ignored uncontroverted evidence of noneco-
nomic damages, specifically, her pain and suffering in
encountering the attack. In analyzing this contention,
we are mindful that the adequacy of the amount of
damages awarded is ordinarily within the province of
the jury and that awards for pain and suffering rest
within the sound judgment of the trier of fact.? Yet,
despite this significant deference we must pay to the
jury’s determinations, there is room for limited appel-
late review. MCR 2.611(A).3

Plaintiff asserts that the jury award is “inadequate”
under MCR 2.611(A)(1)(d) because the jury simply
ignored evidence that the dog bite resulted in some
measure of pain and suffering, and fright and shock.
She argues that the evidence of these damages was
uncontroverted because defendants never argued that
the dog bite was not frightening or painful, but confined
their defense to the extent or amount of the damages.
In plaintiff’s view, because the jury awarded her past

2 Kelly v Builders Square, Inc, 465 Mich 29, 35; 632 NW2d 912 (2001);
Bosak v Hutchinson, 422 Mich 712, 736; 375 NW2d 333 (1985).

3 MCR 2.611(A) provides, in part:

(1) A new trial may be granted to all or some of the parties, on
all or some of the issues, whenever their substantial rights are
materially affected, for any of the following reasons:

ES £ £l
(d) A verdict clearly or grossly inadequate or excessive.

(e) A verdict or decision against the great weight of the
evidence or contrary to law.
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medical expenses only, this establishes that the jury
ignored this uncontested evidence of other damages.
While plaintiff’s argument has some surface merit, it
does not withstand closer scrutiny, for several reasons,
one of which is contained in the verdict form. The
verdict form, which, significantly, was prepared by
plaintiff, reads:

If you find that Ms. Taylor’s injuries resulted in noneco-
nomic damages for pain and suffering; mental anguish;
fright and shock; denial of social pleasure and enjoyments;
embarrassment; humiliation or mortification; and scarring
on her leg, what is the total amount of Ms. Taylor’s
noneconomic damages to the present date? [Emphasis
added.]

Because of the conditional nature of the inquiry
posed by the verdict form, plaintiff cannot demonstrate
that the jury ignored evidence of noneconomic damages
by simply pointing to the jury’s entry of zero on the
verdict form. The plain language of the verdict form
does not compel the conclusion that the jury ignored
uncontested evidence of damages, but instead leaves
open other plausible explanations. For example, the
jury may have considered plaintiff’s testimony and
either disbelieved plaintiff’s testimony regarding pain
and suffering or determined that plaintiff’s noneco-
nomic damages were insufficiently serious to be com-
pensable, or both. The verdict form asks the trier of fact
to decide whether plaintiff sustained noneconomic dam-
ages, and, if so, to assign a dollar amount to the
damages. The jury could have reasonably considered
and properly assigned weight to the evidence presented,
and concluded that plaintiff lacked credibility regarding
her testimony about pain and suffering or that plaintiff
experienced a minimal amount of pain and suffering
that was insufficient to warrant compensation.
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Moreover, though plaintiff testified that she experi-
enced pain and suffering, the jury may have both
disbelieved her and credited and given great weight to
countervailing evidence that undermined plaintiff’s
credibility and spoke to the lack of “seriousness” of this
component of damages. The jury may have credited and
relied on evidence that plaintiff waited three days
before she sought medical attention for the dog bite
and, when she did go to the hospital, her treatment was
limited to the administration of antibiotics and a pre-
scription for pain medication and did not involve
stitches or other surgical procedures. And, though
plaintiff did meet with a cosmetologist and a plastic
surgeon, these consultations occurred about 18 months
after the incident, and plaintiff viewed the $25 treat-
ments offered by the cosmetologist as too expensive.
Testimony also revealed that plaintiff appeared to be
only in “a little bit of pain” immediately after the
“little” dog bite. Of course, most importantly, the jury,
and not this Court, had the opportunity to weigh the
credibility of plaintiff.4

In Kelly v Builders Square, Inc, 465 Mich 29, 38-39;
632 NW2d 912 (2001), the Michigan Supreme Court
held:

The grounds for granting a new trial, including a verdict
contrary to the great weight of the evidence, are now
codified at MCR 2.611(A)(1). The court rule provides the
only bases upon which a jury verdict may be set aside . . . .
A jury’s award of medical expenses that does not include
damages for pain and suffering does not entitle a plaintiff
to a new trial unless the movant proves one of the grounds
articulated in the court rule.

4 “[Wlhere reasonable minds could differ regarding the level of cer-
tainty to which damages have been proved, this Court is careful not to
invade the fact finding of the jury and substitute its own judgment.”
Severn v Sperry Corp, 212 Mich App 406, 415; 538 NW2d 50 (1995).
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In short, the jury is free to credit or discredit any
testimony. It may evaluate the evidence on pain and
suffering differently from the proof of other damages. No
legal principle requires the jury to award one item of
damages merely because it has awarded another item.

Plaintiff and the dissent totally ignore that the jury
could have simply disbelieved and discredited plaintiff’s
testimony regarding pain and suffering.

In light of the jury’s unique role in determining
plaintiff’s credibility and weighing the other evidence
that supports the jury’s verdict,” plaintiff has failed to
demonstrate that the verdict was grossly inadequate
under MCR 2.611(A)(1)(d) or against the great weight
of the evidence under MCR 2.611(A)(1)(e). Thus, plain-
tiff has not shown that the trial court abused its
discretion when it declined to grant her a new trial or
additur.®

Here, the jury was free to disbelieve plaintiff’s testi-
mony regarding noneconomic damages and to credit all
countervailing evidence on this issue. Kelly, supra at

5 The question of credibility is generally for the fact-finder to decide.
See Dep’t of Community Health v Risch, 274 Mich App 365, 372; 733
NW2d 403 (2007). Furthermore, the jurors’ prerogative to disbelieve
testimony, including uncontroverted testimony, is well established.
Strach v St John Hosp Corp, 160 Mich App 251, 271; 408 NW2d 441
(1987), citing Baldwin v Nall, 323 Mich 25, 29; 34 NW2d 539 (1948). See
also Harvey v Office of Banks & Real Estate, 377 F3d 698, 712 (CA 17,
2004); Kasper v St Mary of Nazareth Hosp, 135 F3d 1170, 1173 (CA 7,
1998).

5 Our appellate courts substantially defer to trial courts in their
determination to grant or deny a motion for new trial, and, thus, we
review for an abuse of discretion. Allard v State Farm Ins Co, 271 Mich
App 394, 406; 722 NW2d 268 (2006). Our deference to trial courts rests
in large measure on the trial court’s opportunity to hear the witnesses
and its consequent position to assess credibility. Morinelli v Provident
Life & Accident Co, 242 Mich App 255, 261; 617 NW2d 777 (2000).
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38-39. The fact that it awarded damages based on
physical injury did not obligate it to also award damages
for her pain and suffering. Id. at 39. Hence, the trial
court properly declined to disturb the jury’s award.

II. EVIDENTIARY RULING ON TYPE OF DOG

Plaintiff contends, and the dissent agrees, that the
trial court abused its discretion when it excluded evi-
dence that her injuries were caused by a pit bull. Under
well-established Michigan law, the decision to admit or
exclude evidence is within the discretion of the trial
court, and this Court will not disturb the ruling on
appeal in the absence of an abuse of discretion. Elezovic
v Ford Motor Co, 472 Mich 408, 419; 697 NW2d 851
(2005). And, though we may have ruled differently, the
level of deference we must give to the trial court under
well-established Michigan law prohibits reversal if we
merely disagree with the trial court. Moreover, a trial
court clearly does not abuse its discretion where its
decision falls within the range of principled outcomes.
Maldonado v Ford Motor Co, 476 Mich 372, 388; 719
NW2d 809 (2006). Thus, the question before us is not
whether we agree with the trial court. Instead, the only
question before us is whether the trial court’s decision
is within the range of principled outcomes.

Though relevant, evidence may be excluded if its pro-
bative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, misleading the
jury, undue delay, waste of time, or needless presentation
of cumulative evidence. MRE 403. Unfair prejudice exists
where there is danger that the evidence will be given
undue or preemptive weight by the trier of fact or when it
would be inequitable to allow the use of such evidence.

Here, the trial court ruled that while the size of the
dog is relevant, the fact that the dog is a pit bull is
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irrelevant to the issue of damages and is more prejudi-
cial than probative. The trial court held that there was
danger that the jury could give undue weight to evi-
dence that the dog was a pit bull. The trial court’s
reasoning suggests that, if plaintiff introduced evidence
that she was bitten by a pit bull, the jury could confuse
or conflate the issues of liability and damages. The trial
court expressed concern that the jury could have given
undue weight to the reputation of pit bulls as being
vicious. Plaintiff is correct in her assertion that there is
a difference between being attacked by a pit bull and a
chihuahua. However, the trial court recognized and
allowed for this difference by permitting plaintiff to
describe the size of the dog and the nature and specifics
of the attack. We view this evidentiary ruling as a close
question, and precisely because this is a close question,
we hold that the trial court’s evidentiary ruling does not
constitute an abuse of discretion. Maldonado, supra at
388.

Affirmed.
BORRELLO, J., concurred.

GLEICHER, J. (dissenting). I respectfully dissent. The
jury’s failure to award noneconomic damages irrecon-
cilably conflicted with unrebutted, unchallenged, and
undeniable evidence that plaintiff suffered pain, fright,
and shock during and after the unprovoked attack by
defendants’ dog. Because the jury’s verdict on noneco-
nomic damages was against the great weight of the
evidence, I believe that a new trial is required. MCR
2.611(A)(1)(e).

A new trial may be granted whenever the “substan-
tial rights” of a party are “materially affected” by a
verdict or decision that is “against the great weight of
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the evidence or contrary to law.” MCR 2.611(A)(1)(e). If
the record reveals evidence that preponderates so
heavily against a verdict that it would be a miscarriage
of justice to allow the verdict to stand, a new trial is
required. Campbell v Sullins, 257 Mich App 179, 193;
667 NW2d 887 (2003). This is such a case.

The record evidence demonstrates that the dog’s attack
was both shocking and painful. Plaintiff drove to defen-
dants’ home at the invitation of a friend, who was dating
defendant Ryan Mobley and wanted plaintiff to meet him.
The parties did not dispute that when plaintiff arrived at
Ryan’s home and attempted to get our of her car, defen-
dants’ pit bull suddenly jumped into the vehicle and bit
her abdomen and right inner thigh. Plaintiff screamed
and struggled to free herself from the dog’s teeth. The dog
refused to loosen its grip on plaintiff’s leg until Ryan
punched it in the head several times. Plaintiff did not
know that defendants owned a dog and had no reason to
anticipate that the dog would leap at her as soon as she
opened her car door. Defendants admitted liability pursu-
ant to a strict-liability statute, which states, in pertinent
part, that “the owner of the dog shall be liable for any
damages suffered by the person bitten....” MCL
287.351(1) (emphasis supplied).

At no time during trial did defendants challenge the
obvious fact that plaintiff, a 16-year-old girl suddenly,
unforeseeably, and viciously attacked by a pit bull, had
suffered fright, shock, and pain. To the contrary, de-
fense counsel admitted in his opening statement that
although plaintiff continued to engage in normal activi-
ties after the attack, “this isn’t to say that she wasn’t
bitten, that it didn’t hurt, or that she didn’t have some
discomfort during the healing process.”

The majority opinion does not address defendants’
implicit and explicit trial admissions that plaintiff suf-
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fered pain, fright, and shock occasioned when their dog
lunged at plaintiff and twice bit her. Rather than
acknowledging that the jury patently disregarded its
duty to “reasonably, fairly and adequately”! compensate
plaintiff for her unchallenged injuries, the majority
seeks to justify the verdict by using the wording of the
jury verdict form to construct a hypothesis that the jury
“either disbelieved plaintiff’s testimony regarding pain
and suffering or determined that plaintiff’s noneco-
nomic damages were insufficiently serious to be com-
pensable, or both.” Ante at 312. In my view, the jury
verdict form and the hypothesis advanced by the ma-
jority have nothing to do with a correct application of
MCR 2.611(A)(1)(e).

A jury is certainly entitled to “disbelieve” a witness’s
testimony. In this case, however, no evidence contra-
dicted plaintiff’s testimony regarding the pain that
attended the dog’s bites and that she suffered fright and
shock during the dog’s unforeseen attack. Simply put,
no rational or evidentiary basis existed for the jury’s
“disbelief” of this testimony. The majority apparently
concludes that the jury decided that this vicious attack
caused neither pain nor fear. If the jury so concluded, it
did so against the great weight of uncontroverted evi-
dence.

The majority’s suggestion that perhaps the jury
decided that plaintiff’s noneconomic damages “were
insufficiently serious to be compensable” is similarly
flawed, both logically and legally. The jury did not
conclude that plaintiff sustained de minimis damages;
it awarded nothing for her pain and suffering, despite
unchallenged evidence of both. Additionally, no law or
legal theory permits a jury to entirely disregard uncon-
troverted evidence of pain and suffering in a strict-

I' M Civ JI 50.01.
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liability case, on the basis of a finding that these
damages qualify as “insufficiently serious to be com-
pensable.” The law mandates that the jury compensate
an injured plaintiff for his or her injuries, and a jury
that refuses to do so nullifies the law.

Similarly, this Court may not abdicate its legal re-
sponsibility to carefully and fairly examine the evidence
under MCR 2.611(A)(1)(e) when requested to so. The
court rule requires us to weigh the evidence actually
submitted to the jury and to determine whether the
great weight of that evidence preponderated in plain-
tiff’s favor. The verdict form’s question regarding non-
economic damages does not, and cannot, alter the
nature of the proofs presented at trial. The court rules
do not contemplate the construction of hypotheses
intended to rehabilitate an unfounded jury verdict that
obviously contravenes the great weight of the evidence.
Although I agree with the majority that appellate courts
owe due deference to a jury verdict, the Michigan Court
Rules unambiguously call for a new trial when a verdict
is against the great weight of the evidence, and I have
difficulty imagining a more appropriate application of
that court rule than to this case.

In denying plaintiff’s motion for a new trial, the trial
court committed an error of law because it did not
weigh the evidence of plaintiff’s pain, fright, and shock,
all compensable elements of damages pursuant to M Civ
JI 50.02.2 Instead, the trial court focused on the fact

2 Regarding pain, suffering, fright, and shock, the trial court cited only
a witness’s statement that after the attack, plaintiff “appeared only in a
little bit of pain . . . .” The actual witness testimony reflects the following
exchange:

®. Was she crying?

A. She was scared, yeah.
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that plaintiff’s scarring appeared to be minimal and
that she did not see a doctor until three days after the
dog had bitten her.? Had the trial court followed MCR
2.611(A)(1)(e) and weighed the evidence supporting and
refuting plaintiff’s claim for noneconomic damages, it
would have been forced to concede that no evidence
contradicted plaintiff’s testimony that she suffered
pain, fright, and shock and that no reasonable juror
could find that the dog’s attack was a painless, non-
threatening event. Because the damages verdict went
against the great weight of that evidence, the trial court
abused its discretion in failing to grant plaintiff’s mo-
tion for a new trial.

My analysis is entirely consistent with the Michigan
Supreme Court’s decision in Kelly v Builders Square,
Inc, 465 Mich 29; 632 NW2d 912 (2001). In that case, a
large box fell on the plaintiff’s head and shoulder, and
the plaintiff sued under a premises-liability theory. The
jury awarded the plaintiff economic damages, but noth-
ing for her pain and suffering. Id. at 31-32. The plaintiff
asserted in a posttrial motion that the jury’s awards of
economic and noneconomic damages were fundamen-
tally inconsistent, requiring a new trial. Id. at 32-33.
The trial court granted the motion, and the Supreme
Court reversed. The Kelly majority held that the trial
court improperly awarded a new trial on the basis of
verdict inconsistency because MCR 2.611(A) does not
include inconsistency as a ground for a new trial. Id. at

Q. Did she appear to be in pain?
A. A little bit. She was bitten by a dog.

3 The emergency room record introduced at trial states that plaintiff
complained of “increased red/pain” at the site of her wounds since the
date of the attack and that she received an injection of an antibiotic, as
well as a prescription for Tylenol with codeine.
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38-39. Notably, the Supreme Court expressly declined to
address whether the jury’s finding of zero dollars for
noneconomic damages contravened the great weight of
the evidence under MCR 2.611(A)(1)(e) because the
Court determined that the plaintiff failed to preserve
that argument. Id. at 40. The essence of the Kelly
decision is that a party is not entitled to a new trial
“unless the movant proves one of the grounds articu-
lated in [MCR 2.611(A)(1)].” Id. at 38. Plaintiff in the
instant case followed our Supreme Court’s instruction
in Kelly and moved for a new trial under MCR
2.611(A)(1)(e).

The majority reasons that “the jury was free to
disbelieve plaintiff’s testimony regarding noneconomic
damages and to credit all countervailing evidence on
this issue.” Ante at 314. Aside from the fact that no
countervailing evidence exists in this record, the ma-
jority’s argument proves too much. If the majority is
correct, we must sustain all verdicts challenged on
appeal as being against the great weight of the evidence
because in every case a jury remains free to ignore
overwhelming and uncontroverted evidence. In Kelly,
the Supreme Court directed courts to follow MCR
2.611(A), not to strip the rule of all meaning. Indeed,
the Supreme Court instructed that “[a] jury’s award of
medical expenses that does not include damages for
pain and suffering does not entitle a plaintiff to a new
trial unless the movant proves one of the grounds
articulated in the court rule.” Id. at 38 (emphasis
supplied). A determination whether a verdict contra-
venes the great weight of the evidence requires careful
analysis of the actual evidence, not formulaic rational-
izations.

Moreover, our Supreme Court has firmly rejected the

notion that judicial review is properly constrained by a
jury’s ability to accept or reject evidence. In the



322 279 MICH ApPP 309 [June
DISSENTING OPINION BY GLEICHER, .

summary-disposition context, for example, a nonmov-
ing party may not rely on the potential for jury disbelief
to supplant its duty to produce evidence demonstrating
the existence of a genuine issue of material fact. MCR
2.116(G)(4). The argument that a jury may simply
reject a movant’s proffered evidence amounts to noth-
ing more than an impermissible “mere denial,” and
cannot erase the requirement that a court actually
review the evidence when deciding whether to grant
summary disposition. See McCart v J Walter Thompson
USA, Inc, 437 Mich 109, 115; 469 NW2d 284 (1991).
Indisputably, a jury remains free to accept or reject any
testimony at any time. That truism, however, cannot
absolve this Court of its court-rule-imposed responsibil-
ity to conduct an evidentiary review in the context of
MCR 2.611(A)(1)(e).

In my view, the plain language of MCR 2.611(A)(1)(e)
mandates that this Court review and analyze the actual
trial evidence. Had the majority done so, it would have
concluded that when fairly weighed against the coun-
tervailing evidence, the jury’s award of zero for plain-
tiff’s noneconomic damages went against the great
weight of the record evidence. If MCR 2.611(A)(1) has
any true meaning and relevance, I believe a new trial
must be ordered.

Finally, I believe that the trial court in the instant
case also abused its discretion when it excluded evi-
dence of the dog’s breed. MRE 403 “does not prohibit
prejudicial evidence; only evidence that is unfairly so.”
People v Crawford, 458 Mich 376, 398; 582 NW2d 785
(1998). Only when marginally probative evidence will
be afforded undue or preemptive weight should the
court exclude it under MRE 403. Id. Plaintiff was
attacked by a pit bull, not a toy poodle. The breed of the
dog had strong probative value in substantiating plain-
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tiff’s fear and shock during the attack, and the risk of
any undue prejudice was minimal; any risk of unfair
prejudice did not substantially outweigh the high pro-
bative value of evidence regarding the dog’s breed. The
trial court’s improper exclusion of the dog’s breed
contributed to the evisceration of plaintiff’s claim for
fright and shock damages. In my view, this error was
not harmless and, in combination with the jury’s un-
supported verdict, requires a new trial.
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HAYFORD v HAYFORD

Docket No. 276176. Submitted June 4, 2008, at Detroit. Decided June 10,

2008, at 9:00 a.m.

Dirk Hayford petitioned the Cass Circuit Court, Family Division, for
a personal protection order (PPO) against his father, Mark Hay-
ford. The court, Susan L. Dobrich, J., issued the PPO and
subsequently continued it. The respondent appealed, seeking a
nunc pro tunc order declaring the PPO invalid.

The Court of Appeals held:

1. The PPO did not impermissibly modify the custody of
respondent’s son. The respondent argued that the trial court could
only modify custody under the Child Custody Act, MCL 722.21 et
seq. The petitioner was 18 years old when he sought the PPO,
however, so the Child Custody Act did not apply. While the Support
and Parenting Time Enforcement Act, MCL 552.601 et seq., allows
a court to order child support until the child is 19 years and 6
months old if the child is still in high school, the Child Custody Act
contains no similar provision allowing custody orders or modifica-
tions after the child reaches the age of 18. The trial court did not
abuse its discretion by issuing the PPO.

2. The record showed that the respondent had engaged in
sufficient acts of harassment to justify issuing the PPO. The trial
court’s findings on the issues of harassment and emotional dis-
tress were not clearly erroneous.

3. Conduct that is constitutionally protected or serves a legiti-
mate purpose is not “unconsented contact,” as that term is defined
in the stalking statute, MCL 750.411h, and thus cannot amount to
harassment. Even if the respondent had a partially legitimate
motive for contacting the petitioner—obtaining medical informa-
tion about the petitioner—the trial court was entitled to conclude
from the evidence that the respondent was not acting for a
legitimate purpose.

Affirmed.

Laurie S. Longo for the respondent.
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Before: WHITBECK, PdJ., and O’CONNELL and KELLY, Jd.

PER CURIAM. Respondent Mark Hayford appeals as of
right the trial court’s decision to issue and continue a
personal protection order (PPO) against him at the
request of petitioner Dirk Hayford, his son, who was 18
years of age at the time. We affirm.

In November 2006, petitioner, a high school senior,
was diagnosed with a potentially cancerous tumor that
required surgery. Respondent was contacted for insur-
ance purposes. Petitioner’s parents were divorced, and
the divorce judgment stipulated that respondent was
required to support petitioner and provide medical care
until he graduated from high school. Petitioner turned
18 on December 5, 2006.

Although the PPO has been terminated since the
filing of this appeal, this appeal is not moot. Before the
court issued the PPO, respondent earned a living build-
ing rifles and other firearms. Because entry of a PPO
may affect eligibility for a federal firearms license,
respondent may stand to permanently lose his license
and livelihood. Respondent maintains that the PPO
should never have been issued and seeks a nunc pro
tunc order declaring it invalid.

We review for an abuse of discretion a trial court’s
determination whether to issue a PPO because it is an
injunctive order. Pickering v Pickering, 253 Mich App
694, 700-701; 659 NW2d 649 (2002); MCL
600.2950(30)(c). An abuse of discretion occurs when the
decision resulted in an outcome falling outside the
range of principled outcomes. Woodard v Custer, 476
Mich 545, 557; 719 NW2d 842 (2006). We review a trial
court’s findings of fact for clear error. Sweebe v Sweebe,
474 Mich 151, 154; 712 NW2d 708 (2006). We review de
novo questions of statutory interpretation. State Farm
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Fire & Cas Co v Corby Energy Services, Inc, 271 Mich
App 480, 483; 722 NW2d 906 (2006).

Under MCL 600.2950(4), the trial court must issue a
PPO if it finds that “there is reasonable cause to believe
that the individual to be restrained or enjoined may
commit 1 or more of the acts listed in subsection (1).”
The relevant acts include:

(a) Entering onto premises.

ES £ £

(g) Interfering with petitioner at petitioner’s place of
employment or education or engaging in conduct that
impairs petitioner’s employment or educational relation-
ship or environment.

& * e

(i) Engaging in conduct that is prohibited under section
411h or 411i of the Michigan penal code, 1931 PA 328, MCL
750.411h and 750.411i.

(j) Any other specific act or conduct that imposes upon

or interferes with personal liberty or that causes a reason-
able apprehension of violence. [MCL 600.2950(1).]

The petitioner bears the burden of establishing reason-
able cause for issuance of a PPO, Kampf v Kampf, 237
Mich App 377, 385-386; 603 NW2d 295 (1999), and of
establishing a justification for the continuance of a PPO
at a hearing on the respondent’s motion to terminate
the PPO, Pickering, supra at 699; MCR 3.310(B)(5).
The trial court must consider the testimony, docu-
ments, and other evidence proffered and whether the
respondent had previously engaged in the listed acts.
MCL 600.2950(4).

Respondent argues that the PPO impermissibly
modified the custody of his son and that the Child
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Custody Act is the exclusive means through which the
custody of his son may be modified. We disagree.

Because petitioner reached majority age before seek-
ing the PPO, the Child Custody Act was inapplicable
with respect to custody issues, although it was still
applicable regarding child support. The Child Custody
Act defines “child” as “minor child and children. Sub-
ject to section 5b of the support and parenting time
enforcement act, 1982 PA 295, MCL 552.605b, for
purposes of providing support, child includes a child
and children who have reached 18 years of age.” MCL
722.22(d). MCL 552.605b permits the entry of a child-
support order in certain circumstances for a child who
has reached 18 years of age. If the child is still in high
school, MCL 552.605b provides that support may be
ordered until he or she reaches 19 years and 6 months
of age. Otherwise, as used in the Child Custody Act,
“child” means a minor. While the Child Custody Act and
the Support and Parenting Time Enforcement Act may
provide an age extension for purposes of child support
for a child who has reached majority age but has not
graduated from high school, no extension exists for
custody and visitation orders for a child who has
reached majority age but is still in high school. Gener-
ally, once the family division of the circuit court exer-
cises jurisdiction over a child and issues an order under
the Child Custody Act, “the court’s jurisdiction contin-
ues until the child is eighteen years old, MCL
722.27(1)(c)[.]” Bowie v Arder, 441 Mich 23, 53; 490
NW2d 568 (1992). As this Court explained in Bert v Bert,
154 Mich App 208, 211; 397 NW2d 270 (1986), “[jlurisdic-
tion in divorce cases is purely statutory and every power
exercised by the circuit court must have its source in a
statute or it does not exist. . . . The divorce court’s juris-
diction over child custody and visitation matters contin-
ues until the parties’ children reach age eighteen.”
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Further, this Court has recognized that a PPO need
not comply with the Child Custody Act under certain
circumstances. In Brandt v Brandt, 250 Mich App 68,
70; 645 NW2d 327 (2002), this Court upheld the trial
court’s issuance of a PPO prohibiting the respondent
from contacting his children without first holding a
hearing to assess the “best interests of the child” under
the Child Custody Act. The trial court was not making
a custody determination when it issued a PPO, but “was
simply issuing an emergency order, which was essen-
tially an award of temporary custody of the children to
petitioner, while granting respondent parenting time
until the divorce proceeding was initiated so that the
children might be protected from physical violence or
emotional violence or both inflicted on them by respon-
dent.” Id. This Court further determined that the trial
court in Brandt had authority under the PPO “catch-
all” provision, MCL 600.2950(1)(j), to issue the PPO
and prohibit contact. Id.

In the instant case, petitioner made it clear to re-
spondent that he did not wish further contact. However,
respondent’s behavior demonstrated his inability to
honor those wishes. He continued to place telephone
calls to petitioner’s cellular telephone and residence.
Respondent attended a band concert at petitioner’s
school. He placed an advertisement in the newspaper
with petitioner’s name, the names of his family mem-
bers, and other personal information, prompting co-
workers of both petitioner and his mother to question
them about the advertisement. Respondent contacted
the office of petitioner’s physician sufficient times to
cause the doctor to be wary of treating petitioner, and
respondent visited the hospital on the day of petition-
er’s surgery, causing him stress immediately before-
hand. At most, the PPO merely temporarily modified
respondent’s custody rights in order to prevent contin-
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ued harassment of petitioner and his family by respondent
as petitioner dealt with his difficult medical condition.
Moreover, contrary to respondent’s assertion, the trial
court did not, as part of the PPO, prohibit the exchange of
medical information or modify the custody order. Accord-
ingly, the trial court’s decision to issue and continue a
PPO against respondent fell within the range of principled
outcomes. Woodard, supra at 557.

Respondent additionally argues that there were in-
sufficient acts of harassment or stalking on record to
support the PPO. MCL 600.2950(1)(i) prohibits stalk-
ing, which MCL 750.411h(1)(d) defines as “a willful
course of conduct involving repeated or continuing
harassment of another individual that would cause a
reasonable person to feel terrorized, frightened, intimi-
dated, threatened, harassed, or molested and that actu-
ally causes the victim to feel terrorized, frightened,
intimidated, threatened, harassed, or molested.”

“Harassment” is defined in MCL 750.411h(1)(c) as

conduct directed toward a victim that includes, but is not
limited to, repeated or continuing unconsented contact
that would cause a reasonable individual to suffer emo-
tional distress and that actually causes the victim to suffer
emotional distress. Harassment does not include constitu-
tionally protected activity or conduct that serves a legiti-
mate purpose.

“Unconsented contact” is defined as

any contact with another individual that is initiated or
continued without that individual’s consent or in disregard
of that individual’s expressed desire that the contact be
avoided or discontinued. Unconsented contact includes,
but is not limited to, any of the following:

(1) Following or appearing within the sight of that
individual.
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(i1) Approaching or confronting that individual in a
public place or on private property.

(i11) Appearing at that individual’s workplace or resi-
dence.

(v) Entering onto or remaining on property owned,
leased, or occupied by that individual.

(v) Contacting that individual by telephone.

(vi) Sending mail or electronic communications to that
individual.

(vit) Placing an object on, or delivering an object to,
property owned, leased, or occupied by that individual.
[MCL 750.411h(1)(e).]

There must be evidence of two or more acts of uncon-
sented contact that caused the victim to suffer emo-
tional distress and that would cause a reasonable per-
son to suffer emotional distress. MCL 750.411h(1)(a).

Against petitioner’s wishes and despite the fact that
he was facing a difficult health ordeal, respondent
appeared at petitioner’s high school and at the hospital,
repeatedly attempted contact by means of petitioner’s
cellular and home telephones, contacted petitioner’s
treating physician at least three times, and placed an
advertisement containing personal information about
petitioner in the newspapers. Further, respondent also
told petitioner that “I’ll be everywhere you go and in
your back pocket.” The record shows that there were
sufficient acts of harassment to justify the issuance of a
PPO, and the trial court’s finding that respondent’s
behavior was harassing and emotionally abusive was
not clearly erroneous.

We also conclude that the record sufficiently sup-
ported the trial court’s findings regarding the events at
the hospital and the letter sent to petitioner’s oral
surgeon. The trial court’s findings regarding the events
at the hospital on the day of petitioner’s surgery were
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based on respondent’s own testimony that he went to
the hospital in an attempt to give his son and the doctor
medical-history information. As for the letter, the trial
court’s ruling did not specifically find that respondent
had composed the letter, but did attribute the letter and
its tone to respondent. Although respondent testified
that his wife sent the letter, he also testified about the
contents of the letter without indicating any disagree-
ment with its tone or content. Respondent failed to
object or correct the trial court when it asked him
questions referring to respondent as the letter’s author:
“So this is a letter that you wrote to the dentist?”; “Why
didn’t you say Dirk’s mother [rather than identifying
her as petitioner’s legal guardian]?”; “You're writing
this to the dentist?”; and “And so at this point in time
you’re writing this kind of letter rather than saying, ‘I
am Dirk’s father. I'm responsible for health—his health
insurance.” ” Given this testimony, it was not erroneous
to conclude that respondent, at the minimum, knew
and approved of the letter’s contents and tone.

We further conclude that the trial court did not err in
holding that petitioner experienced emotional distress,
as set forth in the stalking statute, MCL 750.411h, and
that the statute does not require a showing of fear.
Respondent offers no support for his assertions that the
level of emotional distress required under MCL
750.411h is a “heightened” standard or that the distress
must manifest itself as fear. The relevant portion of the
statute does not require that the petitioner feel afraid,
nor does it mention fear. MCL 750.411h(1)(b) defines
“emotional distress” as “significant mental suffering or
distress that may, but does not necessarily, require
medical or other professional treatment or counseling.”
The harassment must have caused the petitioner to feel
emotional distress and must be conduct that would
cause a reasonable person to feel emotional distress, but
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MCL 750.411h(1)(c) does not specify that this distress
must present itself as fear. Presumably, emotional distress
can manifest itself in more forms than fear. Furthermore,
the statute lists several emotional reactions that the
petitioner may have in response to stalking: feeling ter-
rorized, frightened, intimidated, threatened, harassed, or
molested. MCL 750.411h(1)(d). While many of them do in
fact involve fear, the inclusion of “harassed” and “mo-
lested” demonstrate that fear is not necessarily required.

Petitioner explained that respondent’s behavior
caused him to feel stressed, embarrassed, and harassed.
Respondent’s actions penetrated petitioner’s school,
work, and family life and affected other members of
petitioner’s family, which caused further distress. Peti-
tioner and his family had to resort to such lengths as
changing their home telephone number in order to
avoid contact with respondent. Considering all the
evidence presented at the hearing, the trial court cor-
rectly concluded that petitioner did in fact experience,
and a reasonable person would also have experienced,
significant mental stress as a result of respondent’s
conduct. In sum, the trial court’s findings of fact were
not clearly erroneous, and this Court is not convinced
that a different conclusion should have been reached.
See Sweebe, supra at 154.

Respondent next argues that his conduct was pro-
tected because it served a legitimate purpose. Conduct
that is constitutionally protected or that serves a legiti-
mate purpose does not constitute “unconsented con-
tact” and thus cannot amount to harassment. Nastal v
Henderson & Assoc Investigations, Inc, 471 Mich 712,
723; 691 NW2d 1 (2005); MCL 750.411h(1)(c). The
Michigan Supreme Court has interpreted the phrase
“conduct that serves a legitimate purpose” to mean
“conduct that contributes to a valid purpose that would
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otherwise be within the law irrespective of the criminal
stalking statute.” Nastal, supra at 723.

Respondent’s chosen method for obtaining medical
information about petitioner—posting an advertise-
ment in the newspaper—was not necessarily to “serve”
a legitimate purpose. It was a highly unusual and
extraordinary method for obtaining the information,
especially by a father who was aware that his 18-year-
old son was facing a frightening medical condition.
Further, MCL 750.411h(4) provides that a rebuttable
presumption arises that the victim was caused “to feel
terrorized, frightened, intimidated, threatened, ha-
rassed, or molested” if a person continued to engage in
unconsented contact even after the victim asked the
person to discontinue this behavior or any further
unconsented contact. There was evidence that peti-
tioner asked respondent to stop calling or contacting
him and to refrain from attending his school functions
and the operation at the hospital; nonetheless, respon-
dent continued to engage in these behaviors. Even if
respondent had a partially legitimate motive for the
contact, the trial court was entitled to conclude from
the evidence that respondent was not acting for a
legitimate purpose.

Affirmed.
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PSYCHOSOCIAL SERVICE ASSOCIATES, PC v

STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY

Docket No. 276193. Submitted June 3, 2008, at Detroit. Decided June 19,

2008, at 9:00 a.m.

Psychosocial Service Associates, PC., brought an action in the 52-4

District Court against State Farm Mutual Automobile Insurance
Company, seeking payment of no-fault personal protection insur-
ance (PIP) benefits for neurobiofeedback (NBF) services rendered
to an insured of the defendant. The defendant moved for partial
summary disposition, arguing that because of violations of the
Public Health Code (PHC), MCL 333.1101 ef seq., and the Profes-
sional Service Corporation Act (PSCA), MCL 450.211 et seq., by the
plaintiff, PIP benefits for the NBF services were precluded under
MCL 500.3157 as not having been “lawfully rendered.” The
district court, William E. Bolle, J., denied the motion. The Oakland
Circuit Court, Rudy J. Nichols, J., reversed. The plaintiff appealed,
and the defendant cross-appealed.

The Court of Appeals held:

1. The primary-jurisdiction doctrine, under which initial reso-
lution of issues within the special competence of an administrative
agency is required for a claim in court, does not apply in this case
to preclude consideration by the judiciary, instead of by the Board
of Psychology, of whether the plaintiff’s facility and staff members
are properly licensed to provide NBF services. The courts are just
as capable as the board of interpreting the statutes governing
licensure of the practice of psychology when deciding whether the
services fall within the practice of psychology and whether the
plaintiff falls within an exception to the licensing requirement.

2. The district court properly denied the defendant’s motion
for partial summary disposition, and the circuit court improperly
reversed that decision. There remains a question for the district
court’s determination regarding whether the NBF procedure used
in this case was solely a biofeedback technique falling exclusively
within the scope of psychology such that a licensed psychologist
was required, or whether it can be characterized as the systematic
application of knowledge derived from behavioral sciences that is
within the scope of nursing, as psychotherapy that is within the
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scope of social work, or as behavior modification that is within the
scope of counseling such that those on the plaintiff’s staff who
were nurses, social workers, or counselors could have rendered the
NBF services in question pursuant to MCL 333.18214(4) or (5),
which provides exemptions from the licensing requirement to
practice psychology. There also remains a genuine issue for the
district court regarding whether the plaintiff’s sole shareholder
was required to be a licensed psychologist to determine whether
there was a violation of the PSCA.

Reversed and remanded for further proceedings in the district
court.

1. COURTS — JURISDICTION — ADMINISTRATIVE AGENCIES — PRIMARY JURISDICTION.

When determining whether the doctrine of primary jurisdiction
applies in a given case, a court should consider to what extent the
agency’s specialized expertise makes it a preferable forum for
resolving the issue, the need for uniformity and consistency in
resolution of the issue, and whether the judicial resolution of the
issue will have an adverse effect on the agency’s performance of its
regulatory responsibilities.

2. COURTS — JURISDICTION — ADMINISTRATIVE AGENCIES — PRIMARY J URISDICTION
— PSYCHOLOGY.

Courts are just as capable as the Board of Psychology of interpreting
the statutes governing licensure of the practice of psychology
(MCL 333.18201[1][b]).

Craig S. Romanzi & Associates, PC (by Craig S.
Romanzi), for the plaintiff.

Scarfone & Geen, PC (by Joseph T. Longo) (Gross,
Nemeth & Silverman, PL.C., by Mary T. Nemeth, of
counsel), for the defendant.

Before: WHITBECK, PdJ., and O’CONNELL and KELLY, Jd.

O’CONNELL, J. In this no-fault case involving re-
payment for services rendered, plaintiff appeals by
leave granted a circuit court order that reversed a
district court order denying defendant’s motion for
partial summary disposition. We reverse the circuit
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court order, reinstate the district court order, and
remand to the district court for further proceedings.

We address plaintiff’s jurisdictional question first.
Plaintiff argues that whether plaintiff’s facility and
staff members are properly licensed to provide the
services rendered is a regulatory matter that should be
considered first by the Board of Psychology, because it
has specialized knowledge and, therefore, is better
suited to decide whether the services fall within the
practice of psychology and whether plaintiff falls within
an exception to the licensing requirement. We disagree.

We review de novo the applicability of the primary-
jurisdiction doctrine because it is a question of law.
SPECT Imaging, Inc v Allstate Ins Co, 246 Mich App
568, 580; 633 NW2d 461 (2001). Primary jurisdiction is
applicable “when a claim may be cognizable in a court
but initial resolution of issues within the special com-
petence of an administrative agency is required.” Trav-
elers Ins Co v Detroit Edison Co, 465 Mich 185, 197; 631
NW2d 733 (2001) (citation omitted). Although the doc-
trine’s applicability is determined by “its own facts” on
a case-by-case basis, we utilize the following three-
pronged test:

First, a court should consider to what extent the agen-
cy’s specialized expertise makes it a preferable forum for
resolving the issue. Second, the court should consider the
need for uniformity and consistency in resolution of the
issue. Third, it should consider whether judicial resolution
of the issue will have an adverse effect on the agency’s
performance of its regulatory responsibilities. [SPECT,
supra at 580 (quotation marks and citation omitted.]

In the present case, we find that the district court
was not required to defer to the board. The district
court, not the board, has original subject-matter juris-
diction over a claim for no-fault benefits. Id. Defendant
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was not seeking to have plaintiff and its staff members’
licenses revoked, an issue squarely within a regulatory
agency’s sole discretion, see Attorney General v Dia-
mond Mortgage Co, 414 Mich 603, 610-611; 327 NW2d
805 (1982), but rather sought the interpretation and
application of a statute regarding no-fault benefits. The
board does not have specialized knowledge that would
make it the preferable forum. The Legislature defined
the scope of psychology and the scope of the other fields
in which plaintiff’s staff members are licensed to prac-
tice. The courts are just as capable of interpreting those
statutes as the board. Additionally, “requiring the lower
court to decide whether these individuals violated the
Public Health Code to the extent that plaintiff is unable
to recover expenses under the no-fault act would not
result in a ‘pervasive regulatory scheme’ being ‘thrown
out of balance.” ” SPECT, supra at 581.

Because we find that the district court properly
exercised jurisdiction, we move on to plaintiff’s claim
that the circuit court improperly reversed the district
court’s order and granted partial summary disposition
to defendant to the extent any service fell with the
definition of “biofeedback techniques.” We agree.

We review de novo a trial court’s grant of summary
disposition. Burden v Elias Bros Big Boy Restaurants,
240 Mich App 723, 725; 613 NW2d 378 (2000). A motion
under MCR 2.116(C)(10) tests the factual support of a
plaintiff’s claim. Id. at 725-726. Summary disposition is
only appropriate if there are no genuine issues of
material fact and the moving party is entitled to judg-
ment as a matter of law. Id. at 726. “In reviewing the
trial court’s decision, we must consider the affidavits,
pleadings, depositions, admissions, and documentary
evidence filed in the action or submitted by the parties,
and, giving the benefit of the doubt to the
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nonmoving party, we must determine whether a genu-
ine issue of material fact exists to warrant a trial.” Id.
Issues of statutory construction are also reviewed de
novo. Auto-Owners Ins Co v Allied Adjusters & Apprais-
ers, Inc, 238 Mich App 394, 396; 605 NW2d 685 (1999).

Under the no-fault act, an injured insured is entitled
to the payment of personal protection insurance (PIP)
benefits for “[a]llowable expenses consisting of all rea-
sonable charges incurred for reasonably necessary
products, services and accommodations for an injured
person’s care, recovery, or rehabilitation.” MCL
500.3107(1)(a). However, PIP benefit payments are
limited under MCL 500.3157: “A physician, hospital,
clinic or other person or institution lawfully rendering
treatment to an injured person for an accidental bodily
injury covered by personal protection insurance. ..
may charge a reasonable amount for the products,
services and accommodations rendered.” (Emphasis
added.) The issue is whether the services provided by
plaintiff were “lawfully rendered” given plaintiff’s al-
leged violations of the Public Health Code (PHC), MCL
333.1101 et seq., and the Professional Service Corpora-
tion Act (PSCA), MCL 450.211 et seq.

“[O]nly treatment lawfully rendered, including being
in compliance with licensing requirements, is subject to
payment as a no-fault benefit.” Cherry v State Farm
Mut Automobile Ins Co, 195 Mich App 316, 320; 489
NW2d 788 (1992). However, services might be lawfully
rendered even if a particular service is “excluded” from
the scope of the provider’s licensed field: “ ‘The purpose
of the licensing statute is not to prohibit the doing of
those acts that are excluded from the definition of [the
field of practice], but to make it unlawful to do without
a license those things that are within the definition.” ”
Hoffman v Auto Club Ins Ass’n, 211 Mich App 55, 65;
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535 NW2d 529 (1995), quoting Attorney General v Beno,
422 Mich 293, 303; 373 NW2d 544 (1985). An excluded
activity would be considered unlawful if it constituted
the practice of another field without a license. Hoffman,
supra at 65. However, “merely because [certain] activi-
ties may constitute the practice of [one specialized field,
or even several], . . . does not thereby inevitably mean
that they are not within the scope of [another].” Beno,
supra at 332. Indeed, the PHC provides that its provi-
sions “shall be liberally construed for the protection of
the health, safety, and welfare of the people of this
state.” MCL 333.1111(2).

To determine if the circuit court properly determined
that neurobiofeedback (NBF) falls exclusively within
the scope of psychology, we must examine the various
statutes under which plaintiff and its staff are licensed
and compare them with other provisions of the PHC.
Under the PHC, those licensed to practice medicine
have the broadest grant of authority and provide ser-
vices related to a patient’s physical or mental health.
MCL 333.17001(d). The following parameters are pro-
vided with respect to the practice of psychology:

(a) “Psychologist” means an individual licensed under
this article to engage in the practice of psychology.

(b) “Practice of psychology” means the rendering to
individuals, groups, organizations, or the public of services
involving the application of principles, methods, and pro-
cedures of understanding, predicting, and influencing be-
havior for the purposes of the diagnosis, assessment related
to diagnosis, prevention, amelioration, or treatment of
mental or emotional disorders, disabilities or behavioral
adjustment problems by means of psychotherapy, counsel-
ing, behavior modification, hypnosis, biofeedback tech-
niques, psychological tests, or other verbal or behavioral
means. The practice of psychology shall not include the
practice of medicine such as prescribing drugs, performing
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surgery, or administering electro-convulsive therapy. [MCL
333.18201(1) (emphasis added).]

Although several of the staff members at plaintiff’s
clinic have master’s degrees in psychology and limited
licenses, the statute specifically provides for two limi-
tations placed on such a license, one of which is “super-
vision by a psychologist who has a license other than a
limited license.” MCL 333.18223(2). As there are no
fully licensed psychologists at plaintiff’s clinic to super-
vise the staff members, no staff member, even those
with a master’s degree in psychology and a limited
license, may practice psychology. Therefore, NBF can
only be “lawfully rendered” if it falls within the scope of
the other licenses of plaintiff’s staff and is not exclu-
sively within the scope of psychology.

None of the “means” enumerated in MCL
333.18201(b) is defined in the statutes or administra-
tive rules, so we may consult dictionary definitions of
those terms. Woodard v Custer, 476 Mich 545, 561; 719
NW2d 842 (2006). “ ‘[Tlechnical words and phrases,
and such as may have acquired a peculiar and appro-
priate meaning in the law, shall be construed and
understood according to such peculiar and appropriate
meaning.” ” Id., quoting MCL 8.3a. Because the terms
involve the provision of health care and the terms may
have acquired a “peculiar and appropriate meaning” in
fields involving health care, it is appropriate to look to
medical dictionaries. Woodard, supra at 561.

“Psychotherapy” is defined in The American Heri-
tage Medical Dictionary (2007) as “the treatment of
mental and emotional disorders through the use of
psychological techniques designed to encourage com-
munication of conflicts and insight into problems, with
the goal being personality growth and behavior modifi-
cation.” “Behavior modification” is defined as “the use
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of basic learning techniques, such as conditioning bio-
feedback, reinforcement, or aversion therapy, to teach
simple skills or alter undesirable behavior.” Id. “Bio-
feedback,” to which NBF is related, given its name, is
defined as follows:

The process of making involuntary and unconscious
bodily functions (as the heartbeat) perceptible to the senses
(of vision and hearing) in order to control them by con-
scious mental effect. [Bender, Attorneys’ Dictionary of
Medicine (2000).]

[A] method of learning to modify a particular body
function, as temperature, by monitoring it with the aid of
an electronic device. [Random House Webster’s College
Dictionary (1997).]

There are also specific definitions for NBEF, also known
as neurotherapy and EEG biofeedback:

Neurofeedback . . . , also called neurotherapy, neurobio-
feedback or EEG biofeedback (EEGBF) is a therapy tech-
nique that presents the user with realtime feedback on
brainwave activity, as measured by electrodes on the scalp,
typically in the form of a video display, sound or vibration.
The aim is to enable conscious control of brainwave activ-
ity. If brain activity changes in the direction desired by the
therapist, a positive “reward” feedback is given to the
individual, and if it regresses, either a negative feedback or
no feedback is given (depending on the protocol). Rewards
can be as simple as a change in the pitch of a tone or as
complex as a certain type of movement of a character in a
video game. This experience could be called operant condi-
tioning for internal states. [The Free Encyclopedia <http://
encyclopedia.thefreedictionary.com/Neurofeedback> (ac-
cessed May 23, 2008).]

Under this definition, it may be that the NBF proce-
dure utilized by plaintiff is a “biofeedback technique.”
But, under the various additional definitions, it is also
clear that “biofeedback” is a subset of “behavior modi-
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fication,” which in turn is a subset of “psychotherapy.”
We find that NBF clearly falls within the practice of
psychology because it falls within the definitions of
several different “means” in MCL 333.18201(b). How-
ever, this does not answer the question whether NBF is
exclusively within the scope of the practice of psychol-
ogy. Indeed, we find nothing in the statutory language
that specifically restricts NBF to the practice of psy-
chology. “A court must not judicially legislate by adding
into a statute provisions that the Legislature did not
include.” In re Wayne Co Prosecutor, 232 Mich App 482,
486; 591 NW2d 359 (1998).

Initially, we note that MCL 333.18214 provides sev-
eral exemptions from the licensing requirement to
practice psychology:

(4) This part does not prohibit a certified, licensed,
registered, or otherwise statutorily recognized member of
any profession including a lawyer, social worker, school
counselor or marriage counselor from practicing his or her
profession as authorized by law.

(5) This part does not prohibit a clergyman, profes-
sional educator, or professional counselor, including an
alcoholism or drug abuse counselor, whose practice may
include preventative techniques, counseling techniques, or
behavior modification techniques from practicing his or
her profession consistent with his or her training and
with a code of ethics for that respective profession.
[Emphasis added.]

Both Steven White and James White are licensed
registered nurses, and James White is also a licensed
nurse practitioner. The practice of nursing is defined
as

the systematic application of substantial and specialized
knowledge and skill, derived from the biological, physical
and behavioral sciences, to the care, treatment, counsel,
and health teaching of individuals who are experiencing
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changes in the normal health processes or who require
assistance in the maintenance of health and the prevention
or management of illness, injury, or disability. [MCL
333.17201(1)(a) (emphasis added).]

James White is also a licensed social worker, and Donald
Deering is a licensed social service technician. MCL
333.18501(1) defines the practice of social work:

(g) “Practice of social work at the master’s level” means,
subject to subsection (5), all of the following applied within
the scope of social work values, ethics, principles, and
advanced skills:

(1) The advanced application of the knowledge of human
development and behavior and social, economic, and cul-
tural institutions.

(z71) The advanced application of macro social work
processes and systems to improve the social or health
services of communities, groups, or organizations through
planned interventions.

(zit) The application of specialized clinical knowledge
and advanced clinical skills in the areas of assessment,
diagnosis, and treatment of mental, emotional, and behav-
toral disorders, conditions, and addictions. Treatment
methods include the provision of advanced social work case
management and casework and individual, couple, family,
or group counseling and psychotherapy whether in private
practice or other settings.

(h) “Social service technician” means an individual regis-
tered under this article who is specially trained to practice
only under the supervision of a licensed master’s social
worker or a licensed bachelor’s social worker. [Emphasis
added.]

MCL 333.18501(5) provides:

The practice of social work at the master’s level does not
include the practice of medicine or the practice of osteo-
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pathic medicine and surgery, including, but not limited to,
the prescribing of drugs or administration of electroconvul-
sive therapy.

Additionally, both nurses and social workers are re-
quired to take continuing education courses in pain and
pain-symptom management, which may include courses
regarding “behavior modification” or “behavior man-
agement.” See Mich Admin Code, R 338.2908m(1) and
338.10601(2)(a).

Deering is also a licensed counselor who, pursuant to
MCL 333.18101(b), is authorized “to engage in the
practice of counseling.” The practice of counseling is
defined, in relevant part, as

the application of clinical counseling principles, methods,
or procedures . ... The practice of counseling does not
include the practice of psychology except for those preven-
tative techniques, counseling techniques, or behavior modi-
fication techniques for which the licensed counselor or

limited license counselor has been specifically trained.
[MCL 333.18101(d) (emphasis added).]

“Counseling principles, methods, or procedures” in-
clude the application of behavioral modification tech-
niques. MCL 333.18101(a)(ix). As the definitions and
statutory provisions above provide, the NBF procedure
utilized by plaintiff can be characterized as “psycho-
therapy,” which is within the scope of social work, or
“behavior modification,” which is within the scope of
counseling. Because James White is certified by the
Biofeedback Certification Institute of America for EEG
biofeedback, he arguably meets the requirements under
MCL 333.18101(d) of being specifically trained in what
is potentially a “behavior modification technique.” Ac-
cordingly, we conclude that there remains a question for
the district court regarding how NBF should be char-
acterized. Depending on how NBF is characterized, the
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services provided by plaintiff and its staff may indeed
have been “lawfully rendered.”! Therefore, the district
court properly denied defendant’s motion for partial
summary disposition, and the circuit court improperly
reversed that decision.

Because we determine that there is a genuine issue
for the district court regarding whether the NBF pro-
cedure utilized was solely a biofeedback technique fall-
ing exclusively within the scope of psychology, there
also remains an issue of fact regarding whether plain-
tiff’s sole shareholder was required to be a licensed
psychologist before it can be determined if there was a
violation of the PSCA. Accordingly, defendant was not
entitled to summary disposition on this issue, regard-
less of the outcome of the pending appeal before our
Supreme Court in Miller v Allstate Ins Co (On Re-
mand), 275 Mich App 649; 739 NW2d 675 (2007), Iv gtd
480 Mich 938 (2007).

We reverse the circuit court order granting defen-
dant’s motion for partial summary disposition, rein-
state the district court’s dismissal of defendant’s mo-
tion for partial summary disposition, and remand to the
district court for further proceedings consistent with
this opinion. We do not retain jurisdiction.

1 'We note that the district court intended to take “some evidence from
people to educate [it].” We agree that “an evidentiary hearing at which
experts from the licensing board or other qualified individuals could
render their decision” would be appropriate in this situation and is
consistent with the trial court’s gatekeeping function under MRE 702.
See Chapin v A & L Parts, Inc, 274 Mich App 122, 126; 732 NW2d 578
(2007).
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The Department of Environmental Quality (DEQ) brought an action

in the Ingham Circuit Court against Waterous Co., as corporate
successor to Traverse City Iron Works (TCIW), for alleged soil,
groundwater, surface water, and sediment pollution caused by
TCIW at its former foundry and manufacturing operation adjacent
to the Boardman River in Traverse City. The DEQ sought mon-
etary, declaratory, and injunctive relief, including investigation
and remediation of the contamination under parts of the Natural
Resources and Environmental Protection Act (NREPA), MCL
324.3101 et seq., and MCL 324.20101 et seq., and common-law
nuisance relief. The DEQ alleged that it had already expended
more than $1.6 million in public funds for response-activity costs.
The court, Joyce Draganchuk, J., denied Waterous’s motions for
summary disposition and also denied a motion for reconsideration
of its denial. The court did determine that clarification of its
determinations regarding cleanup costs was appropriate and en-
tered an order stating that the court’s opinion shall reflect that a
genuine issue of material fact remains regarding whether Water-
ous is liable for remediation costs under residential/commercial
criteria or an industrial criterion. The parties stipulated dismissal
of the claims asserting natural-resources damage, costs related to
natural-resources-damage assessment, and liability for injuries to
natural resources. The claims against Waterous for all response
activity costs, including attorney fees and interest, as sought in
paragraph C of the “relief requested” portion of the complaint,
were resolved before trial by stipulation and order, which required
Waterous to pay $1.25 million. Following a bench trial, the court
held that the site was a “facility” under the NREPA and that the
sand, slag, and core material on the site were a “hazardous
substance.” The court concluded that there had been a direct
discharge of hazardous materials into the river, that such materi-
als are or may become injurious to the public health, safety, or
welfare, and that the conditions at the site constituted a public
nuisance. The court determined that Waterous, as TCIW’s succes-
sor in interest, was responsible for the environmental liabilities by
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operation of law. The court noted that the due-care obligations of
the present owner and developer of the site did not extinguish any
of Waterous’s liability and that, with respect to the governing
remediation criteria, the remedial action should be consistent with
the current zoning of the site rather than the zoning at the time of
TCIW’s discharge of hazardous materials. The court also held that
it was the responsibility of Waterous to investigate and remediate
with regard to the extent of any groundwater contamination. The
court also entered a permanent, mandatory injunction ordering
Waterous to perform the required response activities. Waterous
moved to amend or clarify the judgment and for reconsideration,
and the court denied the motion. Waterous appealed.

The Court of Appeals held:

1. The trial court properly determined that the proper cleanup
criteria should be consistent with the current zoning and use of
the property at the time of remedial action.

2. The parties’ stipulation only operated to dismiss the DEQ’s
claims for natural-resources damage and left for the trial court the
determination of the issues concerning injunctive and declaratory
relief.

3. The trial court properly ordered Waterous to perform the
required response activities of investigating and remedying all the
possible hazardous-substances contamination in the soils, ground-
water, and river sediments of the facility even though only certain
substances had been alleged to exceed the applicable criteria and
evidence was only introduced concerning those substances.

4. The trial court did not err in finding that Waterous was the
liable party under the NREPA and that Waterous therefore was
obligated to perform the requisite remediation at the site. Water-
ous, as the prima facie liable party, bore the burden of showing
that it was not actually liable for the contamination at issue.
Failing to make that showing renders a liable party jointly and
severally liable. If Waterous believes that other potential contribu-
tors are responsible, its proper remedy is to seek redress under
MCL 324.20129.

5. The trial court properly determined that, pursuant to the
merger agreement between TCIW and Waterous, which specifi-
cally incorporated the terms of the Business Corporation Act, MCL
450.1101 et seq., Waterous, as TCIW’s successor in interest, stood
in TCIW’s shoes for the purposes of liability.

6. The trial court did not abuse its discretion in admitting the
testimony of the DEQ’s expert witness and the evidence on which
the witness based his testimony.
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7. Where a nuisance is temporary, that is, one that is abatable
by reasonable curative or remedial action, damage to property
affected by the nuisance is recurrent, and monetary damages may
be recovered from time to time until the nuisance is abated. The
claims here involve a temporary nuisance. The trial court did not
err in holding that, because the nuisance was continuing, the claim
was not barred by the statute of limitations.

8. A DEQ administrative rule, Mich Admin Code, R 299.5115,
provides that the DEQ has no obligation to notify a party until the
DEQ determines that an identifiable party is liable. The DEQ had
no duty to notify Waterous when Waterous was only a potentially
liable party.

9. There is no merit to Waterous’s spoliation-of-evidence claim.
Affirmed.

1. ENVIRONMENT — ENVIRONMENTAL CONTAMINATION — REMEDIAL ACTION PLANS
— CLEANUP CRITERIA.

The Natural Resources and Environmental Protection Act provides
that the proper environmental-cleanup criteria applicable to a
remedial-action plan for property should be consistent with the
current zoning and use of the property at the time of the remedial
action (MCL 324.20120a[6]).

2. ENVIRONMENT — ENVIRONMENTAL CONTAMINATION — RESPONSE ACTIVITY.

A party who is liable for the performance of response activity under
the Natural Resources and Environmental Protection Act has the
responsibility to perform all necessary response activities, includ-
ing investigating and evaluating the full nature and extent of
contamination at the subject facility (MCL 324.20101[1][m] and
[ee]; MCL 324.20118[1]).

3. ENVIRONMENT — ENVIRONMENTAL CONTAMINATION — LIABILITY.

A party who is the prima facie liable party for environmental
contamination bears the burden of showing that it is not actually
liable for the contamination; failing to make that showing renders
the liable party jointly and severally liable; however, if the liable
party believes that other contributors are responsible, its proper
remedy is to seek relief under MCL 324.20129 (MCL 324.20126(61;
MCL 324.20126a[1]; MCL 324.20129[3]).

4. NUISANCE — TEMPORARY NUISANCES — DAMAGES.

Damage to property affected by a temporary nuisance, that is, one
that is abatable by reasonable curative or remedial action, is



2008] DEQ v WATEROUS CO 349

recurrent, and monetary damages may be recovered from time to
time until the nuisance is abated.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, Robert P Reichel, Assistant Attorney
General, for the plaintiff.

Varnum, Riddering, Schmidt & Howlett LLP (by
Charles M. Denton and Joshua M. Wallish) and Burr &
Forman LLP (by J. Ross Forman, III), for the defendant.

Before: WHITBECK, Pd., and JANSEN and DAVIS, Jd.

PER CURIAM. Defendant Waterous Co. (Waterous)
appeals as of right the judgment in favor of plaintiff
Michigan Department of Environmental Quality (DEQ)
entered after a bench trial. This case arises out of the
DEQ’s claim for damages and injunctive relief against
Waterous for alleged contamination of certain property
and the adjoining Boardman River. We affirm.

I. BASIC FACTS AND PROCEDURAL HISTORY

A. FACTS

This case stems from the use of certain property
located adjacent to the Boardman River in Traverse
City, Michigan. Traverse City Iron Works (TCIW) used
the property at issue (the Site) for a foundry operation
from the early 1900s until 1974, when TCIW moved its
foundry operation. While TCIW was using the Site as a
foundry, sand used as molds for the molten iron
(core/mold sand) and slag were discarded on the Site,
along the bank of the Boardman River. Environmental
studies later revealed that approximately 80,000 cubic
yards of foundry waste were present on the Site, in
some places in direct contact with the water table and
the river sediments.
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TCIW merged with Waterous in 1978, and the Site
was conveyed to Waterous in July 1980. However, it is
undisputed that Waterous never performed any indus-
trial operations on the Site or made any changes or
improvements to the Site.

Waterous then sold the Site to a developer, TCI
Associates, in February 1982. At the request of Traverse
City (the City), all existing structures were torn down.
TCI Associates later combined the Site with other
adjoining parcels for the purpose of redevelopment.
However, TCI Associates never actually redeveloped the
Site; instead, T'CI Associates sold the Site and adjoining
parcels to another developer, Northern Rock Holdings,
L.L.C. (Northern Rock) (doing business as River’s Edge
Development), in February 1997.

In June 1997, the City sought a Site Reclamation
Program Grant (SRP Grant)! from the DEQ to remedi-
ate the Site so that Northern Rock could redevelop it for
commercial and residential use. The SRP Grant was
approved in September 1997 in the amount of
$1,582,975, and remediation and redevelopment work
began shortly thereafter. Under the SRP Grant, the
DEQ paid the City for certain costs, including installing
a retaining wall along the bank of the adjoining Board-
man River and backfilling behind the wall.

In December 2002, the DEQ formally notified Water-
ous that it was liable for contamination at the Site and
responsible for the release of hazardous substances that
exceeded the residential cleanup requirements of the
National Resources and Environmental Protection Act
(NREPA).2 The DEQ noted that, in accordance with
state law, it had already spent state funds to perform

! MCL 324.19506 et seq.
2 See MCL 324.20120a(1)(a) and (17).
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response activities at the Site. The DEQ demanded that
Waterous undertake necessary response activities, as
well as provide reimbursement for past and future
response activities by the state.

B. THE COMPLAINT

In October 2003, the DEQ filed this lawsuit against
Waterous, as corporate successor to TCIW, for alleged
soil, groundwater, surface water, and sediment pollu-
tion caused by TCIW at its former foundry and
manufacturing operation adjacent to the Boardman
River in Traverse City. The DEQ sought monetary,
declaratory, and injunctive relief, including investiga-
tion and remediation of the contamination under the
NREPA,? and common-law public nuisance relief. The
DEQ alleged in its complaint that the state had ex-
pended more than $1.6 million in public funds for
response-activity costs.

C. WATEROUS’S PRETRIAL MOTIONS

In February 2004, Waterous filed a Notice of Fault of
Non-Parties, identifying numerous other parties who
were or may be wholly or partially at fault for the
damage alleged in the DEQ’s complaint. Waterous
claimed that each of the named parties was located in
Grand Traverse County and had emitted contaminants
into the environment, in varying amounts and over
various periods, in proximity to the Site. In December
2004, Waterous filed a supplemental Notice of Fault of
Non-Parties.

In February 2005, Waterous filed three motions for
summary disposition. In its first motion, Waterous

3 MCL 324.3101 et seq. and MCL 324.20101 et seq. (parts 31 and 201 of
the NREPA).
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sought dismissal of the DEQ’s NREPA claims, arguing
that the DEQ had failed to meet its burden of proof to
show that TCIW’s foundry operations caused contami-
nation of the Boardman River. Waterous pointed out
that its environmental expert stated that any contami-
nation of the Boardman River “did not originate from
the TCIW Site, but likely originated from other prop-
erties around the lake.” Waterous also pointed out that
DEQ project manager John Vanderhoof conceded that
there were multiple potential contributors to the Board-
man River sediment contamination. The DEQ re-
sponded to this motion, arguing that undisputed depo-
sition testimony established that TCIW systematically
dumped foundry waste along and into the river; thus,
there was at least a genuine issue of material fact
regarding the extent of the contamination that TCIW
caused. The DEQ pointed out that the fact that other
parties might be liable was not a defense to Waterous’s
joint and several liability.

In its second motion, Waterous argued, in pertinent
part, that the three-year period of limitations set forth
in MCL 600.5805(10) time-barred the DEQ’s nuisance
claim. Waterous noted that, according to the complaint,
operations at the property ceased in 1981. The DEQ
responded to this motion, arguing that MCL
600.5805(10), which applies to recovery of damages for
injury to a person or property, did not apply under the
circumstances. The DEQ asserted that because it was
seeking injunctive relief to abate a public nuisance, the
six-year period of limitations set forth in MCL 600.5813
was the applicable period governing its claim. The DEQ
further asserted that because the nuisance was continu-
ing, the period of limitations was tolled.

In its third motion, Waterous argued that many of
the costs for which the DEQ sought reimbursement
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were not environmental-cleanup costs necessary under
part 201 of the NREPA, but were instead costs incurred
as a result of residential redevelopment of the Site.
Waterous argued that the costs for which the state
could be reimbursed did not include costs incurred to
clean up a site according to more stringent criteria than
those that are consistent with the Site’s historical
industrial use.* Waterous also argued that at the time
the SRP Grant was filed in June 1997, the DEQ knew
about Waterous’s prior ownership of the land, yet
it failed to notify Waterous of the claimed contamina-
tion at the site until December 2002, in violation of
DEQ Administrative Rule 299.5115, Mich Admin Code,
R 299.5115.> Waterous further pointed out that John
Vanderhoof’s testimony indicated that the failure to
notify Waterous was intentional and politically moti-
vated. Therefore, Waterous argued that the DEQ did
not want Waterous coming in and performing work and
testing that might slow down the redevelopment and
the achievement of goodwill that the DEQ hoped would
be generated with the completion of the project. Water-
ous further noted that many of the costs sought to
be reimbursed were actually for development and con-
struction rather than environmental cleanup. Finally,
Waterous argued that included in the costs

4 See Detroit v Simon, 247 F3d 619 (CA 6, 2001).
5 Mich Admin Code, R 299.5115 provides, in pertinent part:

(1) Except as provided in subrule (3) of this rule, before
beginning response activity at a facility with public funds, the
department shall provide notice to persons who are liable who
have been identified, as described in this rule.

(3) The requirements of this rule shall not apply when the

department has not determined that a person is liable or when the
notice process would unreasonably delay the response.
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sought to be reimbursed were costs associated with the
developer’s part 201, § 20107a “Due Care” obligations.®

The DEQ responded to this motion, arguing that it
had no obligation to notify Waterous of its liability until
the DEQ actually made a determination that Waterous
was liable. The DEQ further argued that, even assum-
ing that it had failed to properly notify Waterous, such
noncompliance was no defense to Waterous’s liability.
The DEQ argued that all the assessed costs were for
response activities under part 201. The DEQ also ar-
gued that it was entitled to reimbursement under the
commercial/residential criteria because that was how
the land was zoned in 1997 when state-funded response
activities commenced. Lastly, the DEQ argued that
under the NREPA, Waterous was jointly and severally
liable for the costs incurred.

After hearing oral arguments on Waterous’s motions
for summary disposition, the trial court denied all three
motions, ruling that the nuisance alleged was a continu-
ing wrong and, therefore, not barred by the statute of
limitations. The trial court further concluded that there
were material factual disputes on the issue of sediment
contamination and agreed with the DEQ that the fact
that there may have been other contributors to the
contamination did not relieve Waterous of its liability.
Turning to the notification issue, the trial court con-
cluded that the DEQ was not required to notify a party
until it determined that the party was liable. The trial
court reasoned that even if the chain of title did
mention Waterous, such mention did not necessarily
equate with liability. The trial court further found that
there were questions of fact regarding whether the

6 MCL 324.20107a.
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costs that the DEQ sought to have reimbursed were
actually associated with environmental-cleanup costs or
were for construction purposes. Turning to the criteria
used to assess the costs, the trial court noted that the
historical use of the Site was not purely industrial; the
trial court explained, “Where the industrial use ceased
in 1981, the site was not used until 1997 when it was
developed for a mixed residential and commercial use,
and I cannot find that the wrong historical use criteria
are being used here.”

Waterous moved for reconsideration of the trial
court’s denial of its motions for summary disposition.
With respect to the nuisance claim, Waterous first
conceded that the proper period of limitations was the
six-year period of limitations set forth in MCL
600.5813. However, Waterous argued that the trial
court erroneously relied on Bielat v South Macomb
Disposal Auth” in determining that the alleged contami-
nation constituted a continuing nuisance because that
case was not only unpublished, but also materially
distinguishable. In that case, and the cases relied on
therein, the tortious acts were ongoing, as opposed to
merely the harmful effects of completed conduct. Wa-
terous pointed out that it was undisputed that the
operations on the Site here ceased by 1981; therefore,
the wrong was not continuing, and the period of limi-
tations expired in 1987. Waterous further argued that,
even assuming that the nuisance was continuing, the
DEQ’s claim was limited to those events that occurred
within six years of when the suit was filed. With respect
to the notice issue, Waterous argued that the trial court
ignored evidence supporting a finding that the DEQ

" Bielat v South Macomb Disposal Auth, unpublished opinion per
curiam of the Court of Appeals, issued November 9, 2004 (Docket No.
249147).
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knew of Waterous’s potential liability as early as 1980.
Waterous further sought clarification of the trial court’s
decision regarding the historical use of the Site. Water-
ous conceded that in 1981 a small portion of the Site
was rezoned residential, but Waterous contended that
the appropriate focus should be on the prior use, not
just zoning.

On April 12, 2005, the trial court entered an order
stating that reconsideration of its denial of the motions
for summary disposition was not warranted. The trial
court concluded, however, that clarification on the
cleanup-costs issue was appropriate. Therefore, the
trial court granted Waterous’s motion to clarify and
ordered that “[t]he Court’s opinion shall hereby reflect
that a genuine issue of material fact remains on
whether [Waterous] is liable for remediation costs un-
der the residential/commercial criteria or the industrial
criterion.”

D. PRETRIAL STIPULATIONS

On March 11, 2005, the parties stipulated the dis-
missal of the DEQ’s natural resources claims. The
stipulated order provided, in tofo:

The parties, by their individual counsel, hereby stipu-
late, pursuant to MCR 2.504(A)(1)(b), that the portion of
[the DEQ]’s Complaint asserting State claims for natural
resources damages, natural resources damages assessment
costs, and liability for injuries to natural resources, which
were or could have been asserted herein be dismissed with
prejudice, and without costs.

Further, the DEQ’s claims against Waterous for “all
response activity costs, including attorneys’ fees and
interest, as sought in Paragraph C of the Relief Re-
quested portion of [the DEQ]’s complaint” were later
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resolved before trial by stipulation and order, which
required Waterous to pay $1.25 million.

E. THE TRIAL COURT’S FINDINGS AND CONCLUSIONS

After a two-week trial, the distinguished trial court
issued a well-reasoned and comprehensive 31-page
opinion detailing its findings of fact and conclusions of
law in July 2006.

According to the trial court,

[a]t the time of trial, the issues to be decided were whether
a declaratory judgment should issue finding [Waterous]
liable for future response activity costs under Parts 31 and
201 of NREPA, whether [the DEQ] should receive injunc-
tive relief and whether [Waterous] is responsible for abate-
ment of a public nuisance.

With respect to part 201 of the NREPA, the trial
court concluded that the Site was a “facility,” which
MCL 324.20101(1)(0o) defines as “any area, place, or
property where a hazardous substance in excess of the
concentrations which satisfy the requirements of [MCL
324.20120a(1)(a) or (17)] or the cleanup criteria for
unrestricted residential use under part 213 has been
released, deposited, disposed of, or otherwise comes to
be located.” The trial court based this conclusion on
testimony from former TCIW employees, who testified
about the dumping of sand, slag, and core material, and
the testimony of Roger Mawby, a geotechnical engineer,
who testified that soil and groundwater samples taken
from the Site exceeded the “generic residential clean-up
criteria.” The trial court also concluded that the sand,
slag, and core material were a “hazardous substance,”
which MCL 324.20101(1)(t)(Z) defines as “[alny sub-
stance that the department demonstrates, on a case by
case basis, poses an unacceptable risk to the public
health, safety, or welfare, or the environment, consid-
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ering the fate of the material, dose-response, toxicity, or
adverse impact on natural resources.” The trial court
based this conclusion on soil-sampling data collected in
1998 that demonstrated that the soil on the Site “con-
tained arsenic, cadmium, copper, lead and zinc at levels
above the generic residential criteria.” The trial court
noted that Vanderhoof had opined that there was con-
tamination in the soil and groundwater at the Site that
posed a risk of harm to either human health or the
environment.

Turning to part 31 of the NREPA, the trial court
concluded that the DEQ had proven by a preponderance
of the evidence that there was direct and indirect
discharge of the sand, slag, and core material into the
Boardman River? Further, having already concluded
that the materials were hazardous, the trial court
concluded that it was proved that the materials are or
may become injurious to the public health, safety, or
welfare. The trial court then went on to conclude that
the conditions at the Site constituted a public nuisance,
noting that “[i]t is difficult to imagine a right more
common to the public than the right to a safe and
healthy environment.”

The trial court further concluded that, even though
Waterous never owned the Site while any release of
contamination took place, Waterous was indeed liable
for the discharge because, as TCIW’s successor in
interest, Waterous stood in TCIW’s shoes for the pur-
poses of liability. The trial court based this decision on
the merger agreement between TCIW and Waterous
and the Michigan Business Corporation Act,’ which
both stated that a surviving corporation, like Waterous,
assumed all the liabilities of the other corporate parties

8 See MCL 324.3109.
9 MCL 450.1724(1).
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to the merger. The trial court acknowledged that article
4.1(g) of the Waterous/TCIW Plan of Reorganization
and Agreement of Merger indicated that Waterous was
not intended to be liable for any obligations not stated
in TCIW’s balance sheets at the time of merger, but
nevertheless concluded that Waterous was responsible
for the environmental liabilities by operation of law.
The trial court found it significant that Waterous failed
to comply with MCL 324.20126(1)(c), which allows
certain innocent purchasers to avoid liability. The trial
court refused to allow Waterous to create its own
innocent-purchaser exception not provided by statute.

Turning to the remediation efforts, the trial court
concluded that the developer’s due-care obligations did
not extinguish any liability of Waterous. The trial court
further noted that the effect of the developer’s activities
on the land, for example, the exacerbation of the
contamination, was not at issue in this case. Neverthe-
less, the trial court explained that any such exacerba-
tion was not an intervening cause to extinguish Water-
ous’s liability. With respect to the governing
remediation criteria, the trial court concluded, on the
basis of the language of part 201 of the NREPA, that
remedial action should be consistent with current zon-
ing, not historical use of the property: “The property is
now zoned as a Developmental District and a mixed
residential/commercial use is allowed. Thus, the use of
the property necessitates any future clean-up be con-
ducted to meet residential zoning requirements.”

The trial court concluded that the testimony revealed
that the extent of any groundwater contamination had
yet to be determined; thus, further potential remedial
action was necessary. The trial court further concluded
that although other businesses may have contributed to
sediment contamination, this possibility did not negate
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a conclusion that dumping at the Site into the Board-
man River has had and may continue to have an impact
on aquatic life: “As in the case of the soil and the
groundwater, the full extent of the contamination and
its impact are unknown. It is by law [Waterous’s]
responsibility to investigate and remediate.”

In sum, the trial court held that the DEQ had proved by
a preponderance of the evidence that it was entitled to
declaratory and injunctive relief. The trial court simulta-
neously entered judgment in favor of the DEQ), declaring
Waterous to be liable under MCL 324.20126(1)(b) and
MCL 324.20126a(1)(a) “for all future costs of response
activity costs lawfully incurred by the State relating to the
selection and implementation of response activity at [the
Site].” The trial court also entered a permanent, manda-
tory injunction enjoining Waterous to “perform all re-
sponse activity necessary to protect the public health,
safety, welfare, and the environment and achieve and
maintain compliance with part 201 [of] the [NREPA] . ..
with respect to all releases of hazardous substances at and
emanating from [the Site].” More specifically, the trial
court’s judgment required Waterous to do the following:

1. Within one hundred twenty (120) days after entry of
[the] Judgment, . .. submit to the MDEQ for review and
approval a work plan for remedial investigation that:

(a) complies with the requirements of [Mich Admin
Code] R 299.5528,;

(b) is sufficient to fully determine the nature and extent
of contamination of hazardous substances at and emanat-
ing from the [Site] in all impacted environmental media,
including soils, groundwaters, and sediments, and to sup-
port the selection of a remedial action for the facility that
complies with Part 201 and its rules; and

(c) contains a reasonable schedule for implementation of
the work plan and completion of a remedial investigation
report.
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2. Implement the remedial investigation work plan as
approved by the MDEQ in accordance with the approved
schedule.

3. If the remedial investigation report identifies more
than one (1) feasible remedial option for remedial action at
the facility, Waterous shall, within ninety (90) days after
completion of the remedial investigation report submit to
the MDEQ for review and approval, a feasibility study for
the facility that:

(a) complies with Part 201 and its rules, including [Mich
Admin Code] R 299.5530; and

(b) is sufficient to support the selection of a remedial
action for the facility that complies with Part 201 and its
rules.

4. Within ninety (90) days after the completion of the
remedial investigation report or the feasibility study,
whichever is later, submit to the MDEQ for review and
approval, a remedial action plan or remedial action closure
report that:

(a) complies with, and contains all elements required
under, Part 201 and its rules, including, without limitation,
MCL 324.20118, MCL 324.20120a, MCL 324.20120b, and
[Mich Admin Code] R 299.5530;

(b) is sufficient to support, to achieve, and to maintain
compliance with Part 201 and its rules, and assure protec-
tion of the public health, safety, welfare, and the environ-
ment, and

(c) contains a reasonable schedule for implementation.

5. Implement the remedial action or closure plan as
approved by the MDEQ according to the approved sched-
ule.

6. Maintain long-term compliance with all elements of
the approved remedial action or closure plan, including,
without limitation, land-use or resource-use restrictions,
monitoring, operation and maintenance, permanent mark-
ers, and financial assurance.
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7. Implement any other response activity needed to
assure protection of public health, safety, welfare and the
environment and to achieve and maintain compliance with
Part 201 and its rules.

FE. WATEROUS’S POSTTRIAL MOTION

Waterous moved to amend or clarify the judgment
and for reconsideration. Waterous pointed out that the
judgment required investigation and possible remedia-
tion of Boardman River sediments, even though there
was undisputed testimony that the sediments did not
pose any threat to human health, safety, or welfare.
According to Waterous, the only alleged threat from the
sediment was to the benthic organisms (aquatic insects)
that lived in the sediment, and any claim for harm to
such organisms, as natural resources of the state, was
dismissed by stipulated order before trial. The DEQ
responded, arguing that it agreed to dismiss its claim
for natural-resources damage only, not its claims for
injunctive relief with respect to such natural resources.

Waterous also pointed out that in the judgment’s
Findings of Facts and Conclusions of Law, the trial
court noted that only “concentrations of arsenic, copper,
chromium and lead . . . represented a reasonable poten-
tial for impact to aquatic life.” Yet the judgment did not
limit the sediment investigation to those specific con-
taminants. Therefore, Waterous argued that the judg-
ment should be modified to limit its sediment-
investigation responsibilities to those contaminants.
Similarly, Waterous pointed out that the DEQ’s notice
letter noted only certain limited contaminants in the
groundwater and the soil as posing an environmental
threat. Yet, again, the judgment did not limit the
groundwater and soil investigations to those specific
contaminants. Therefore, Waterous argued that the
judgment should be modified to limit its groundwater-
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and soil-investigation responsibilities to those contami-
nants. The DEQ responded, arguing that the full extent
of the contamination at the Site had yet to be deter-
mined, which was the point of requiring Waterous to
perform a full investigation.

With respect to Waterous’s natural-resources argu-
ment, the trial court noted that Waterous failed to
object to the DEQ’s presentation at trial of evidence
regarding sediment contamination; indeed, the trial
court noted, Waterous countered that evidence with its
own, attempting to show a lack of sediment contamina-
tion. The trial court stated that all this evidence was
relevant to the DEQ’s claim for injunctive relief, as
opposed to damages. Therefore, the trial court con-
cluded that “[t]he request for injunctive relief is a
request that this Court granted, and it’s distinct from
and not barred by dismissal of the natural resources
damage claim.” Turning to Waterous’s arguments re-
garding the scope of its investigation responsibilities,
the trial court concluded as follows:

[Waterous’s] second claim is that any work [Waterous] is
required to do with respect to sediments and groundwater
should be limited to those contaminants found to be of
concern. The contaminants that were of concern were
relevant to showing that this site was a facility and there
was a need for injunctive relief. The very point of the
[DEQ’s] case and the focus of this Court’s findings of fact
and conclusions of law were that the conditions are not
entirely known at this site and the scope is not entirely
known. Having shown that, that the site is a facility and
there is a need for injunctive relief, there is nothing in Part
201 or rules that are promulgated thereunder that would
limit the injunctive relief to only those contaminants that
were used by [the DEQ] to show that this was a facility and
that there is a need for injunctive relief.

The remainder of this argument, I would consider, as far
as it goes to groundwater and the argument made with
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respect to soils, I would consider to be just a rehashing of
issues that have been fully and completely litigated and
fully and carefully considered by this Court.

Accordingly, the trial court denied Waterous’s motion
to clarify and for reconsideration. Waterous now ap-
peals.

II. THE TRIAL COURT’S FINDINGS

A. STANDARD OF REVIEW

This Court may only set aside a trial court’s findings
of fact if those findings are clearly erroneous.'® This
Court reviews de novo a trial court’s conclusions of
law."! And this Court reviews for an abuse of discretion
a trial court’s ruling on a motion for relief from judg-
ment.!?

B. REMEDIATION CRITERIA: RESIDENTIAL VERSUS INDUSTRIAL

In its findings and conclusions, the trial court con-
cluded, on the basis of the language of part 201 of the
NREPA, that remedial action should be consistent with
the current zoning and not the historical use of the
property. The trial court then found as follows:

The zoning of the parcels changed over the years, most
recently to accommodate redevelopment. In 1958, some of
the parcels were zoned M-1 for restricted industrial use
and some were zoned C-3 for commercial use. In 1997, the
site was designated as a Planned Unit Development
(“PUD”), allowing for mixed residential and commercial
use. The zoning of the PUD was ultimately changed to D-1,

10 MCR 2.613(C).

' Glen Lake-Crystal River Watershed Riparians v Glen Lake Ass’n, 264
Mich App 523, 531; 695 NW2d 508 (2004).

2. Jackson Printing Co, Inc v Mitan, 169 Mich App 334, 340; 425 NW2d
791 (1988).
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Development District. By the time of trial, the redevelop-
ment had resulted in an attractive landscape of condomini-
ums, a boardwalk along the riverbank, and a variety of
retail and commercial buildings.

Therefore, the trial court concluded that the “property
is now zoned as a Development District and a mixed
residential/commercial use is allowed. Thus, the use of
the property necessitates any future clean-up be con-
ducted to meet residential zoning requirements.”

Part 201 of the NREPA provides for different levels of
cleanup criteria depending on the category of land use.
Specifically, MCL 324.20120a states, in pertinent part:

(1) The department may establish cleanup criteria and
approve of remedial actions in the categories listed in this
subsection. The cleanup category proposed shall be the
option of the person proposing the remedial action, subject
to department approval, considering the appropriateness of
the categorical criteria to the facility. The categories are as
follows:

(a) Residential.

(b) Commercial.

(d) Industrial.

(e) Other land use based categories established by the
department.

Waterous argues that the trial court erred in holding
Waterous liable for cleanup of the Site to residential,
rather than industrial, criteria because caselaw holds
that a responsible party only has liability for cleanup
that meets the criteria representative of that party’s
historical use of the site and that cleanup to a higher
standard is the responsibility of the party that wishes to
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put the land to that different use. Specifically, Waterous
relies on Detroit v Simon,'® and Regional Airport Auth v
LFG@G, LLC.** However, rather than following Waterous’s
interpretation of these factually distinguishable!® and
nonbinding federal cases,'® we instead follow the bind-
ing authority of the NREPA, which specifically ad-
dresses cleanup criteria with respect to zoning of prop-
erty:

The department shall not approve of a remedial action
plan in categories set forth in subsection (1)(b) to (j), unless
the person proposing the plan documents that the current
zoning of the property is consistent with the categorical
criteria being proposed, or that the governing zoning au-
thority intends to change the zoning designation so that
the proposed criteria are consistent with the new zoning
designation, or the current property use is a legal noncon-
forming use. The department shall not grant final approval
for a remedial action plan that relies on a change in zoning
designation until a final determination of that zoning
change has been made by the local unit of government. The
department may approve of a remedial action that achieves
categorical criteria that is based on greater exposure po-
tential than the criteria applicable to current zoning. In
addition, the remedial action plan shall include documen-
tation that the current property use is consistent with the
current zoning or is a legal nonconforming use. Abandoned

13 Simon, n 4 supra.

4 Regional Airport Auth v LFG, LLC, 460 F3d 697 (CA 6, 2006)
(following Simon).

15 As the trial court here recognized, the Simon court did not indicate
on what basis the city of Detroit was requesting clean up beyond the
industrial criteria and there was no indication that the property in that
case had been rezoned.

16 American Axle & Mfg, Inc v Hamtramck, 461 Mich 352, 364; 604
NW2d 330 (2000) (stating that although a Michigan court may choose
to agree with the analysis of a federal court decision, “federal court
decisions are not precedentially binding on questions of Michigan
law”).
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or inactive property shall be considered on the basis of
zoning classifications as described above.”!

As the emphasized language makes clear, the proper
cleanup criteria should be consistent with the current
zoning and use of the property at the time of remedial
action.

Indeed, contrary to Waterous’s arguments, Simon
actually supports a conclusion that the proper cleanup
criteria should be consistent with the current use of the
property. In Simon, the court recognized that “recovery
of environmental cleanup costs incurred to achieve a
higher level than the use of the property necessitates
would violate CERCLA’s [the Comprehensive Environ-
mental Response Compensation and Liability Act] re-
quirement that recoverable response costs be ‘neces-
sary.’ ”18 Here, the current residential use of the
property necessitates that the residential cleanup crite-
ria be applied.

Accordingly, we conclude that the trial court properly
applied the plain language of MCL 324.20120a of the
NREPA to hold that any remedial action must be
consistent with the Site’s current residential use.

C. NATURAL-RESOURCES DAMAGES

The issue here is the extent to which the parties’
March 11, 2005, stipulation dismissed the DEQ’s
natural-resources claims,? that is, whether the stipula-
tion dismissed all the DEQ’s natural-resources

17 MCL 324.20120a(6) (emphasis added).

18 Simon, supra at 630 (citations omitted; emphasis added).

19 Natural-resources claims are for injuries to the environment. Part
201 of the NREPA defines both “environment” and “natural resources”

as “land, surface water, groundwater, subsurface, strata, air, fish, wildlife,
or biota within the state.” MCL 324.20101(1)(k).
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claims, including those for injunctive and declaratory
relief, or just those for damages. We conclude, contrary
to Waterous’s claim that the stipulation was intended to
do the former, that the stipulation only operated to
dismiss the DEQ’s claims for natural-resources dam-
ages, thereby leaving for trial a determination on the
issues concerning injunctive and declaratory relief.

In its March 4, 2005, brief in opposition to Waterous’s
motion for summary disposition on the limitations-
period issues, the DEQ first noted that it would be
voluntarily dismissing its “natural resources damage
claims, with prejudice.” In its brief in opposition to
Waterous’s motion for summary disposition on the
issue of sediment contamination, again noting its intent
to dismiss its claim for natural-resources damages, the
DEQ explained that it was only seeking “to require
Waterous to determine the full extent of the contami-
nation caused by TCIW and then develop and imple-
ment an appropriate remedy for such contamination.”

On March 11, 2005, the parties stipulated the dis-
missal of the DEQ’s natural-resources claims as follows:

The parties, by their individual counsel, hereby stipu-
late, pursuant to MCR 2.504(A)(1)(b), that the portion of
[the DEQ]’s Complaint asserting State claims for natural
resources damages, natural resources damages assessment
costs, and liability for injuries to natural resources, which
were or could have been asserted herein be dismissed with
prejudice, and without costs.

During the hearing on Waterous’s motions for summary
disposition held that same day, counsel for Waterous
specifically mentioned the stipulation, explaining as
follows:

[W]e have submitted to the Court a stipulation that
partially addresses [Waterous]’s statute of limitations mo-
tion regarding natural resources damages. The [DEQ] has
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agreed to dismiss their claims for natural resources dam-
ages with prejudice and we have submitted a stipulation for
the Court’s consideration today.

Shortly thereafter, counsel for Waterous stated:

The relief we are requesting today on these motions is as
follows: ... natural resources damages has been dismissed
by stipulation . . ..

On sediments, we are asking to clarify our motion that
states [sic] claim for future injunctive relief to address river
sediments in the vicinity [of the] TCIW site be dismissed
without prejudice.

These statements clearly indicate that at the time the
stipulation was entered, both parties, but especially
Waterous, understood that the stipulation was only
intended to dismiss the DEQ’s claims for natural-
resources damages. And as the DEQ points out, a review
of its requests for relief in its complaint also supports
this conclusion.

The DEQ’s complaint sought the following relief:

A. Declare that Traverse City Iron Works’ conduct, for
which Waterous is responsible through merger, was unlaw-
ful and in violation of NREPA Part 31 and Part 201,

B. Grant an injunction requiring Waterous to undertake
the appropriate response activities under Part 31 and Part
201 and their administrative rules;

C. Order Waterous to pay [the DEQ]’s response activity
costs, including attorney fees, incurred at or in relation to
the Facility, plus statutory prejudgment interest;

D. Order Waterous to pay damages for the full value of
injury to, destruction of, or loss of natural resources
resulting from the release or threat of release, including
the reasonable costs of assessing the injury, destruction, or
loss resulting from the release or threat of release;
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E. Order Waterous to abate the public nuisance, and;

F. Grant [the DEQ] further relief as the Court finds just
and appropriate.

According to the DEQ, the stipulated order was
only intended to dismiss the DEQ’s claim asserted in
paragraph D of its complaint. To support this point,
the DEQ notes that each of its first four requests for
relief correspond to the relief permitted by MCL
324.20137 of the NREPA. Paragraph A, which re-
quests declaratory relief, corresponds to MCL
324.20137(1)(d), which allows for a cause of action
seeking “[a] declaratory judgment on liability for
future response costs and damages.” Paragraph B,
which requests injunctive relief, corresponds to MCL
324.20137(1)(a), which allows for a cause of action
seeking “[t]lemporary or permanent injunctive relief
necessary to protect the public health, safety, or
welfare, or the environment from the release or
threat of release.” Paragraph C, which requests re-
covery of response-activity costs, corresponds to MCL
324.20137(1)(b), which allows for a cause of action
seeking “[r]ecovery of state response activity costs
pursuant to section 20126a.”2° And, finally, paragraph
D, which requests the payment of damages, corresponds
to MCL 324.20137(1)(c), which allows for a cause of
action seeking “[d]amages for the full value of injury to,
destruction of, or loss of natural resources resulting
from the release or threat of release, including the
reasonable costs of assessing the injury, destruction, or
loss resulting from the release or threat of release.”

20 As noted previously, the DEQ’s claims against Waterous for “all
response activity costs, including attorneys’ fees and interest, as sought
in Paragraph C of the Relief Requested portion of [the DEQ]’s complaint”
were resolved before trial by stipulation and order, which required
Waterous to pay $1.25 million.
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We conclude that, when taken in the context of
Waterous’s admissions and the statutory framework,
the stipulation operated only to dismiss the DEQ’s
claims for natural-resources damages, thereby leaving
for trial a determination on the issues regarding injunc-
tive and declaratory relief.

D. EVIDENCE OF PARTICULAR HAZARDOUS SUBSTANCES

Waterous argues that the trial court erred in award-
ing injunctive relief concerning all possible hazardous
substances when only certain substances were alleged
to exceed applicable criteria and evidence was only
introduced concerning those specific substances. We
disagree.

In denying Waterous’s motion to clarify or modify the
judgment on this issue, the trial court reasoned that the
point of the DEQ’s bringing this cause of action was
that the extent of potential contamination at the Site
was not entirely known. Therefore, the trial court
explained, requiring Waterous to perform a full inves-
tigation served the purpose of determining the full
extent of the contamination at the Site. The trial court
noted that the fact that certain contaminants had been
identified merely served the purpose of showing that
the Site was a facility under the NREPA and that there
was a need for injunctive relief.

The trial court’s conclusions were absolutely correct.
The DEQ submitted, and the trial court relied on,
evidence regarding the existence of certain proven
contaminants simply to establish that response activi-
ties were necessary at the Site.2! Determination of this
threshold issue did not limit Waterous’s ultimate liabil-

2 See MCL 324.3109.
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ity to fully investigate and remediate the Site in accor-
dance with part 201 of the NREPA.

Under the NREPA, a liable party has the responsi-
bility to perform all necessary response activities, which
include investigating and evaluating the full nature and

extent of contamination at the subject facility. Specifi-
cally, MCL 324.20118(1) authorizes the DEQ to

take response activity or approve of response activity
proposed by a person that is consistent with this part and
the rules promulgated under this part relating to the
selection and implementation of response activity that the
department concludes is necessary and appropriate to
protect the public health, safety, or welfare, or the environ-
ment.

And MCL 324.20101(1)(ee) defines “response activity”
as

evaluation, interim response activity, remedial action,
demolition, or the taking of other actions necessary to
protect the public health, safety, or welfare, or the environ-
ment or the natural resources. Response activity also
includes health assessments or health effect studies carried
out under the supervision, or with the approval of, the
department of public health and enforcement actions re-
lated to any response activity.

“Evaluation” is defined as

those activities including, but not limited to, investigation,
studies, sampling, analysis, development of feasibility stud-
ies, and administrative efforts that are needed to determine
the nature, extent, and impact of a release or threat of
release and necessary response activities.'22’

Here, there has been no remedial investigation to
determine the full nature and extent of contamination
at the Site, nor has a remedial-action plan been per-

22 MCL 324.20101(1)(m) (emphasis added).
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formed. Thus, Waterous, as the responsible party, was
required to perform a full investigation to determine
the nature, extent, and impact of the contamination. To
hold otherwise would shift the burden of such a deter-
mination to the DEQ, thus rendering moot the respon-
sibility placed on the liable party by part 201. There-
fore, the trial court properly ordered Waterous to
perform the response activities required by part 201 to
investigate and remedy contamination in the soils,
groundwater, and river sediments of the facility.

E. OTHER PARTIES’ LIABILITY

Waterous argues that the trial court impermissibly held
it liable for cleanup that was the legal responsibility of
other parties, including upstream polluters, and the
purchaser/developer who redeveloped the site from indus-
trial use to commercial/residential use. We disagree.

MCL 324.20107a(1) imposes certain “due care” obli-
gations on the current owner of contaminated property:

A person who owns or operates property that he or she
has knowledge is a facility shall do all of the following with
respect to hazardous substances at the facility:

(a) Undertake measures as are necessary to prevent
exacerbation of the existing contamination.

(b) Exercise due care by undertaking response activity
necessary to mitigate unacceptable exposure to hazardous
substances, mitigate fire and explosion hazards due to haz-
ardous substances, and allow for the intended use of the
facility in a manner that protects the public health and safety.

(c) Take reasonable precautions against the reasonably
foreseeable acts or omissions of a third party and the
consequences that foreseeably could result from those acts
or omissions.

As the DEQ explains, the purpose of MCL 324.20107a is
to place certain obligations on the current owner of a
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facility to prevent unnecessary human exposure to
hazardous substances, prevent disruption of limited
response activities that have already been performed,
and ensure that work being performed at the facility
does not result in new releases of contamination.

Under MCL 324.20126a, once a party is found liable
under the NREPA, it is jointly and severally liable for
all response activities at the facility.?® By referring to
the current owner’s obligations under MCL
324.20107a, Waterous is erroneously attempting to ob-
scure its own liability and circumvent the act’s intent
that the primary responsibility for remediation is on the
party liable for the contamination—which is indicated
by the language in MCL 324.20102:

The legislature hereby finds and declares:

ES £ £l

(f) That liability for response activities to address envi-
ronmental contamination should be imposed upon those
persons who are responsible for the environmental con-
tamination.

23 MCL 324.20126a states:

(1) Except as provided in [MCL 324.20126(2)], a person who is
liable under [MCL 324.20126] is jointly and severally liable for all
of the following:

(a) All costs of response activity lawfully incurred by the state
relating to the selection and implementation of response activity
under this part.

(b) Any other necessary costs of response activity incurred by
any other person consistent with rules relating to the selection and
implementation of response activity promulgated under this part.

(c) Damages for the full value of injury to, destruction of, or loss
of natural resources, including the reasonable costs of assessing
the injury, destruction, or loss resulting from the release.
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(g) That to the extent possible, consistent with require-
ments under this part and rules promulgated under this
part, response activities shall be undertaken by persons
liable under this part.

The fact that a current owner may be liable for
violating its due-care responsibilities by exacerbating
or causing the additional release of the existing
contamination does not by itself relieve the primarily
responsible party of its obligations. If Waterous be-
lieves the developer has indeed violated its due-care
obligations, its proper remedy is to seek redress
under MCL 324.20107a.2* However, on this point, the
DEQ notes that the developer submitted and followed a
due-care plan, which was overseen by the DEQ, when it
performed its work at the Site, including moving soil to
create the new riverbank.

Turning to the issue of other potential contributors
to the contamination, the NREPA provides that Water-
ous, as the prima facie liable party, bore the burden of
showing that it was not actually liable for the contami-
nation at issue.?” As stated, failing that burden renders

24 MCL 324.20107a(2) provides:

Notwithstanding any other provision of this part, a person who
violates subsection (1) is liable for response activity costs and
natural resource damages attributable to any exacerbation of
existing contamination and any fines or penalties imposed under
this part resulting from the violation of subsection (1) but is not
liable for performance of additional response activities unless the
person is otherwise liable under this part for performance of
additional response activities. The burden of proof in a dispute as
to what constitutes exacerbation shall be borne by the party
seeking relief.

25 MCL 324.20126(6) provides:

In establishing liability under this section, the department
bears the burden of proof. If the department proves a prima facie
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a liable party jointly and severally liable.2¢ Therefore, by
referring to other potential contributors’ obligations for
the contamination, Waterous is again erroneously at-
tempting to obscure its own liability and circumvent the
act’s intent that Waterous fulfill its responsibility for
remediation of the contamination. If Waterous believes
other potential contributors are responsible, its proper
remedy is to seek redress under MCL 324.20129.%

Accordingly, we conclude that the trial court did not
err in finding that Waterous was the liable party under
the NREPA and that, therefore, Waterous is obligated
to perform the requisite remediation at the Site.

case against a person, the person shall bear the burden of showing
by a preponderance of the evidence that he or she is not liable
under this section.

26 MCL 324.20126a(1).
2T MCL 324.20129(3) states:

A person may seek contribution from any other person who is
liable under [MCL 324.20126] during or following a civil action
brought under this part. This subsection does not diminish the
right of a person to bring an action for contribution in the absence
of a civil action by the state under this part. In a contribution
action brought under this part, the court shall consider all of the
following factors in allocating response activity costs and damages
among liable persons:

(a) Each person’s relative degree of responsibility in causing
the release or threat of release.

(b) The principles of equity pertaining to contribution.

(c) The degree of involvement of and care exercised by the
person with regard to the hazardous substance.

(d) The degree of cooperation by the person with federal, state,
or local officials to prevent, minimize, respond to, or remedy the
release or threat of release.

(e) Whether equity requires that the liability of some of the
persons should constitute a single share.
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F. CORPORATE-SUCCESSOR LIABILITY

Waterous argues that the trial court erred in impos-
ing corporate-successor liability on it when it did not
contractually assume environmental liabilities for the
Site and when nothing in the NREPA requires it to bear
successor liability. We disagree.

According to the DEQ’s December 2002 notice letter
to Waterous:

Persons who are liable for the [Site] pursuant to [MCL
324.20126] of the NREPA include persons who arranged
for a hazardous substance to be transported to, disposed
of, or treated at the [Site]; and persons who selected the
[Site] and transported a hazardous substance to the
[Site]. Other persons who are liable for the [Site] include
owners and operators of the [Site] who were responsible
for an activity causing a release or threat of release of a
hazardous substance at the [Site] and owners and opera-
tors who owned or operated the [Site] on or after June 5,
1995, who did not comply with the requirements of [MCL
324.20126(1)(c)(@) and (it)] for performing or disclosing
the results of a Baseline Environmental Assessment.

The letter went on to cite the “Plan and Agreement of
Merger” (Merger Agreement) entered when TCIW
merged with Waterous in February 1978. Specifically,
the Merger Agreement states as follows:

On the Effective Date of the Merger, [TCIW] shall be
merged into WATEROUS which shall be the Surviving
Corporation and WATEROUS on such date shall merge
[TCIW] into itself. The corporate existence of WATER-
OUS with all its purposes, powers and objects, shall
continue unaffected and unimpaired by the merger, and
as the Surviving Corporation it shall be governed by the
laws of the State of Minnesota and shall succeed to all
rights, assets, liabilities and obligations of [TCIW] in
accordance with the Michigan Business Corporation Act.
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The separate existence and corporate organization of
[TCIW] shall cease upon the Effective Date of the Merger
and thereupon [TCIW] and WATEROUS shall be a single
corporation, to wit, WATEROUS.

On the basis of the foregoing, the trial court
concluded that, even though Waterous never owned
the Site while any release of contamination took
place, Waterous was indeed liable for the discharge
because, as TCIW’s successor in interest, Waterous
stood in TCIW’s shoes for the purposes of liability.
The trial court based this decision on the Merger
Agreement between TCIW and Waterous and the
Michigan Business Corporation Act,?®* which both
state that a surviving corporation, here Waterous, as-
sumes all the liabilities of each of the other corporate
parties to the merger.

Nevertheless, Waterous argues that it did not agree
to assume the environmental liability at issue, pointing
to article 4.1(g) of the Plan of Reorganization and
Agreement of Merger, which states:

4.1 [TCIW] represents and warrants to WATEROUS. ..
as follows:

(g) There are no liabilities of [TCIW] of any kind whatso-
ever, whether or not accrued and whether or not determined
or determinable, in respect of which WATEROUS. .. may

28 MCL 450.1724(1)(d) states:
When a merger takes effect, all of the following apply:
£ ok %

(d) The surviving corporation has all liabilities of each corpo-
ration party to the merger.
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become liable on or after consummation of the merger con-
templated by this Agreement other than

(i) liabilities disclosed or provided for in the balance
sheets of [TCIW] as of December 31, 1976, and as of
November 30, 1977, referred to in Section 4.1(f) above,
including the notes to said balance sheets;

(i1) liabilities incurred since December 31, 1976 in the
ordinary course of business, all of which are reflected on
the books and records of [TCIW] and none of which are
materially adverse to the business, assets or results of
operations of [TCIW.]

The trial court acknowledged that article 4.1(g) of the
Plan of Reorganization and Agreement of Merger indi-
cated that Waterous was not intended to be liable for any
obligations not stated in TCIW’s balance sheets at the
time of merger, but nevertheless concluded Waterous was
responsible for the environmental liabilities by operation
of law.

We conclude that the trial court correctly deter-
mined that, given the merger provision of the Merger
Agreement, which specifically incorporated the terms
of the Michigan Business Corporation Act, Waterous,
as TCIW’s successor in interest, stood in TCIW’s
shoes for the purposes of liability. To the extent this
determination contravenes the warranty provision of
article 4.1(g) of the Plan of Reorganization and
Agreement of Merger, Waterous’s proper remedy
would be a breach of warranty action against TCIW.

Additionally, the trial court found it significant that
Waterous failed to comply with MCL 324.20126(1)(c),
which allows certain innocent purchasers to avoid liability.
The trial court therefore correctly refused to allow Water-
ous to create its own innocent-purchaser exception not
provided by statute.
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In sum, we conclude that the trial court did not err in
imposing corporate-successor liability on Waterous.

III. EXPERT TESTIMONY

A. STANDARD OF REVIEW

Waterous argues that the trial court erred by order-
ing investigation and possible remediation of sediments
based on unpromulgated guidelines and by admitting
the DEQ’s expert’s testimony on sediments that was
based on nonbinding agency guidelines and not based
on reliable principles and methods.

This Court reviews for an abuse of discretion a trial
court’s decision to admit or exclude evidence.? An
abuse of discretion occurs when the decision results in
an outcome falling outside the range of principled
outcomes.?

B. RELIABILITY OF DATA

MRE 702 governs the admission of expert testimony
and provides:

If the court determines that scientific, technical, or
other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill, experi-
ence, training, or education may testify thereto in the form
of an opinion or otherwise if (1) the testimony is based on
sufficient facts or data, (2) the testimony is the product of
reliable principles and methods, and (3) the witness has
applied the principles and methods reliably to the facts of
the case.

2 Barrett v Kirtland Community College, 245 Mich App 306, 325; 628
NW2d 63 (2001).

30 Woodard v Custer, 476 Mich 545, 557; 719 NW2d 842 (2006).
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The admission of expert testimony requires that (1)
the witness be an expert, (2) there are facts in evidence
that require or are subject to examination and analysis
by a competent expert, and (3) the knowledge is in a
particular area that belongs more to an expert than to
the common man.?! The party presenting the expert
bears the burden of persuading the trial court that the
expert has the necessary qualifications and specialized
knowledge that will aid the fact-finder in understanding
the evidence or determining a fact in issue.?? A witness
may be qualified as an expert by knowledge, skill,
experience, training, or education.3?

Waterous does not challenge the expert’s testimony
on the basis of his qualifications, but instead chal-
lenges the data on which he based his opinion. At
trial, the DEQ’s expert relied on two exhibits—
unpromulgated quality-screening guidelines and a
draft memorandum—in support of establishing the
criteria against which the presence of certain con-
taminants should be measured to determine whether
remediation is necessary. Waterous’s counsel objected
to the expert’s testimony, arguing that his opinions
were not based on reliable methods because the
screening levels were inherently unreliable. The
DEQ’s counsel responded as follows:

The witness’s testimony has made clear that those
guidelines which are themselves derived from a variety of
actual site-specific studies at various locations were col-
lected, were developed using reliable methods, and the
witness’s testimony . . . relied upon those values as just one

31 King v Taylor Chrysler-Plymouth, Inc, 184 Mich App 204, 215; 457
NW2d 42 (1990).

32 Davis v Link, Inc, 195 Mich App 70, 74; 489 NW2d 103 (1992).

3 MRE 702; Mulholland v DEC Int’l Corp, 432 Mich 395, 403; 443
NW2d 340 (1989).
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piece of information that he used in evaluating the poten-
tial environmental significance of the data at his site.

At the end of the day, the witness’s testimony depends
upon recognized scientific techniques involving collection
of samples from sediments, comparing them to published
screening values. Those values themselves are related to
and depend upon aquatic toxicity testing that formed the
basis of those at various sites.

The trial court then denied Waterous’s motion to strike
the testimony, stating:

Well, it seems to me that there is no challenge here to
the underlying collection process or methods for obtaining
the data that the witness relied on. There is no challenge to
those. There is no claim that that is unreliable or was done
with an improper methodology. It’s, rather, the guidance or
the factors that the witness relied upon in part in reaching
his conclusion.

It also seems to me that part of the relief that MDEQ
is asking for is that there be a remedial investigation
done to determine the extent of potential impact or harm
on the environment, and in a way [Waterous] is almost
requiring MDEQ to prove that aspect when in fact it’s
part of the relief that they’re asking for. So the fact that
we only have a guidance or a set of factors that are used
as guidance to illustrate potential impact or damage to
the environment is not deadly to this witness’s ability to
form an opinion as to the need for remedial investigation
and remedial action.

I think it’s been demonstrated that this witness had
reliable scientific opinion testimony to offer the Court that
will assist the trier of fact in making an ultimate conclusion
in this case, and the motion to strike his testimony is
denied.

Given the trial court’s explanation, we conclude that
the trial court did not abuse its discretion in admitting
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the evidence and the witness testimony based thereon.
As the trial court stated, the point of this case was to
show that remedial action was warranted, not to abso-
lutely prove the extent of contamination.

IV. STATUTE OF LIMITATIONS FOR PUBLIC-NUISANCE CLAIM

A. STANDARD OF REVIEW

Waterous argues that the trial court erred in denying
Waterous’s motion for partial summary disposition of
the DEQ’s claim for public nuisance based on the
applicable statute of limitations. Absent disputed issues
of fact, this Court reviews de novo whether the cause of
action is barred by a statute of limitations.3*

B. CONTINUING TORT

Initially, we note that Waterous has conceded that
because the DEQ sought injunctive relief, the period of
limitations for its nuisance claim was six years.?> Never-
theless, Waterous argues that the trial court incorrectly
relied on a nonbinding, unpublished case to hold that,
because the alleged nuisance was continuing, the DEQ’s
claim was not barred by the statute of limitations. More-
over, Waterous argues that the unpublished case is distin-
guishable from the present case because in that case, and
the cases relied on therein, the tortious acts were ongoing,
as opposed to being merely the harmful effects of com-
pleted conduct, as in the present case.

Pursuant to court rule, an unpublished opinion has
no precedential value.?® However, when a party chooses

34 Colbert v Conybeare Law Office, 239 Mich App 608, 613-614; 609
NW2d 208 (2000).

% MCL 600.5813.

36 MCR 7.215(C)(1); Charles Reinhart Co v Winiemko, 444 Mich 579,
588 n 19; 513 NW2d 773 (1994).
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to cite an unpublished opinion, this Court may follow that
decision if it finds the reasoning persuasive.?” The case
relied on by the trial court, Bielat v South Macomb
Disposal Auth, supra, is persuasive given the similarity
between the arguments addressed there and in this case.

In Bielat, similar to the parties’ argument in this
case, the plaintiffs argued that their nuisance claim was
not time-barred because they suffered damage as a
result of a continuing and repeated tort—“the migra-
tion of contaminated water and leachate from the
landfills onto plaintiffs’ property and into their ground-
water.”® The defendants countered that the doctrine of
continuing wrongful acts did not apply because the
plaintiffs’ claims were not based on recurring wrongful
conduct, but rather stemmed from the recurring harm-
ful effects of a completed act.

In addressing the parties’ arguments, the Bielat
panel quoted the following passage from Blazer Foods,
Inc v Restaurant Properties, Inc:*

“Under the continuing wrong doctrine, ‘an alleged
timely actionable event will allow consideration of and
damages for connected conduct that would be otherwise
barred.” Thus, in certain cases, the doctrine recognizes that
¢ “Iwlhere a defendant’s wrongful acts are of a continuing
nature, the period of limitation will not run until the wrong
is abated; therefore, a separate cause of action can accrue
each day that the defendant’s tortious conduct contin-
ues.” ’ ” [Internal citations omitted.]'40’

Further citing Blazer Foods, the Bielat panel stated:

3T Plymouth Stamping v Lipshu, 168 Mich App 21, 27-32; 424 NW2d
530 (1988), aff’d 436 Mich 1 (1990).

3 Bielat, supra at 4.

39 Blazer Foods, Inc v Restaurant Properties, Inc, 259 Mich App 241,
246; 673 NW2d 805 (2003).

40 Bielat, supra at 6.
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To recover under the theory of continuing wrong, the
plaintiff must establish that continual tortious acts consti-
tute a continuing wrong. Continual harmful effects from
an original completed act do not constitute a continuing
wrong. The doctrine is applied in limited circumstances:
trespass, civil rights claims and nuisance.'!!

The trial court in Bielat attempted to rely on Jackson
Co Hog Producers v Consumers Power Co,*2 to support
its holding that the continuing-wrongful-acts doctrine did
not apply on the basis of its conclusion that the plaintiffs
were really arguing the continued harmful effects of the
alleged tortious acts. However, the Bielat panel pointed
out that Jackson Co Hog Producers was distinguishable
because it ultimately involved only negligence claims.

Turning its attention to several cases that specifically
addressed the continuing-wrong doctrine in the context of
trespass and nuisance claims, the Bielat panel found most
persuasive this Court’s decision in Traver Lakes Commu-
nity Maintenance Ass’n v Douglas Co.*3 In that case, this
Court noted that claims for a continuing trespass or
nuisance occurring within the limitations period are not
barred and stated that damages recoverable under such
claims generally depend “upon whether the interfer-
ence with the plaintiff’s property is permanent or tem-
porary.”** Where a nuisance is temporary, that is, one
that is abatable by reasonable curative or remedial
action, damage to property affected by the nuisance is
recurrent and monetary damages may be recovered
from time to time until the nuisance is abated.*

41 Id., citing Blazer Foods, supra at 246-247.

42 Jackson Co Hog Producers v Consumers Power Co, 234 Mich App 72,
81; 592 NW2d 112 (1999).

4 Traver Lakes Community Maintenance Ass’n v Douglas Co, 224 Mich
App 335, 341; 568 NW2d 847 (1997).

* Id. at 347.
% Id. at 347-348.
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Part 201 of the NREPA was designed to address
temporary nuisances, like the claims herein.* There-
fore, damage to the Site caused by the nuisance is
recurrent and monetary damages may be recovered
from time to time until the nuisance is abated. Accord-
ingly, we conclude that the trial court did not err in
denying Waterous’s motion for partial summary dispo-
sition on the ground that the DEQ’s claim was not
time-barred.

V. FAILURE TO NOTIFY

A. STANDARD OF REVIEW

Waterous argues that the trial court erred in denying
Waterous’s motion for summary disposition because the
DEQ violated its administrative rules when it failed to
notify Waterous that it was a liable party until after the
public SRP Grant had been spent at the site, cleanup
work was completed, and evidence was destroyed and
because the DEQ knew that Waterous was a potentially
liable party before the SRP Grant was approved and
cleanup commenced.

Under MCR 2.116(C)(10), a party may move for
summary disposition of a claim on the ground that
there is no genuine issue with respect to any material
fact and that the moving party is entitled to judgment
as a matter of law. The moving party must specifically
identify the undisputed factual issues and support its
position with documentary evidence.*” The trial court
must consider all the documentary evidence in the light
most favorable to the nonmoving party.*® This Court

46 MCL 324.20102.

47 MCR 2.116(G)(3)(b); Maiden v Rozwood, 461 Mich 109, 120; 597
NW2d 817 (1999).

4 MCR 2.116(G)(4); Maiden, supra at 120.
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reviews de novo the trial court’s ruling on a motion for
summary disposition.*

B. DEQ ADMINISTRATIVE RULE 299.5115

DEQ Administrative Rule 299.5115 provides, in per-
tinent part:

(1) Except as provided in subrule (3) of this rule, before
beginning response activity at a facility with public funds,
the department shall provide notice to persons who are
liable who have been identified, as described in this rule.

& * sk

(3) The requirements of this rule shall not apply when
the department has not determined that a person is liable
or when the notice process would unreasonably delay the
response. [Mich Admin Code, R 299.5115.]

The language of the rule is clear: the DEQ has no
obligation to notify a party until the department
determines that an identifiable party is liable. There-
fore, the plain language of the rule negates Water-
ous’s argument that the DEQ had a duty to notify it
as a potentially liable party. Moreover, because Water-
ous settled the claims for past costs before trial, this
issue is moot.

Additionally, there is no merit to Waterous’s
spoliation-of-evidence claim. As the trial court con-
cluded in ruling on Waterous’s motion in limine to
exclude evidence of the Site’s former environmental
condition because of the state’s spoliation of evidence,
there is no evidence that the DEQ engaged in any
misconduct here.?

4 Tillman v Great Lakes Truck Ctr, Inc, 277 Mich App 47, 48; 742
NW2d 622 (2007).

50 See Brenner v Kolk, 226 Mich App 149, 160; 573 NW2d 65 (1997).
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Accordingly, we conclude that the trial court did not
err in denying Waterous’s motion for summary disposi-
tion on its failure-to-notify claim or its motion regard-
ing the spoliation of evidence.

Affirmed.
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RISK v LINCOLN CHARTER TOWNSHIP BOARD OF TRUSTEES

Docket No. 275129. Submitted May 7, 2008, at Grand Rapids. Decided
June 26, 2008, at 9:00 a.m.

Kimberly Risk and William Tucker, upon leave granted by the
Berrien County Trial Court, filed a quo warranto action against
the Lincoln Charter Township Board of Trustees to challenge the
dissolution of the township’s park commission following a petition
and referendum by the electorate. The court, Paul L. Maloney, J.,
denied relief, ruling that the township’s voters were empowered to
petition for a dissolution referendum under Const 1963, art 1, § 1,
which provides that all political power is inherent in the people
and that government is instituted for their equal benefit, security,
and protection. The plaintiffs appealed.

The Court of Appeals held:

1. MCL 41.426 of the township parks act provides for the
establishment of a township park commission upon petition and
referendum by a township’s electorate. The statute, however, does
not provide for the dissolution of a voter-established township
park commission. There is no provision in the Michigan Election
Law (MCL 168.1 et seq.), the township ordinances act (MCL 4.181
et seq.), the Charter Township Act (MCL 42.1 et seq.), or any other
Michigan statute for the dissolution of a voter-established town-
ship park commission. Given that the Legislature has in other
statutes explicitly provided for both the establishment and disso-
lution of various municipal commissions, boards, and programs by
municipal electors, its failure to provide for the dissolution of a
voter-established township park commission must be viewed as
intentional. There is simply no statutory mechanism for dissolving
a voter-established township park commission. Accordingly, the
defendants in this case lacked authority to place before the
township’s electorate the question of dissolving the township park
commission.

2. The improper vote to dissolve the township park commis-
sion effectively recalled the individual township park commission-
ers. However, that effective recall did not conform to statutory
provisions governing the recall of public officials, MCL 168.951 et
seq.
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3. On remand, the trial court shall invalidate the purported
dissolution of the township park commission and order the rein-
statement of the commission and its commissioners as if there had
been no dissolution referendum.

Reversed and remanded.

MUNICIPAL CORPORATIONS — T'OWNSHIP PARK COMMISSIONS — DISSOLUTION.

The statute that governs the establishment of a township park
commission through voter petition and referendum does not
provide a procedure for the dissolution of such commission, and no
other provision of Michigan law addresses dissolution of a voter-
established township park commission (MCL 41.426).

Troff Petzke & Ammeson (by Charles Ammeson) for
the plaintiffs.

Scholten Fant (by Rodney L. Schermer and James R.
Nelson) and DeFrancesco & Dienes (by Scott A. Dienes)
for the defendants.

Amicus Curiae:

Bauckham, Sparks, Rolfe, Lohrstorfer & Thall, PC.
(by John H. Bauckham), for the Michigan Townships
Association.

Before: JANSEN, Pd., and ZAHRA and GLEICHER, Jd.

JANSEN, PdJ. In this quo warranto action,! plaintiffs

! In actuality, this is both a traditional quo warranto action and an action
in the nature of quo warranto brought pursuant to MCL 600.4545. 1t is a
traditional quo warranto action to the extent that it was brought to try title
to the offices of Lincoln Charter Township park commissioner and to
challenge the individual defendants’ intrusion into and usurpation of those
offices. MCL 600.4505; Layle v Adjutant General, 384 Mich 638, 641; 186
NW2d 559 (1971). It is an action in the nature of quo warranto to the extent
that it was brought to challenge the validity of the disputed township
election itself. MCL 600.4545(1); Shoemaker v Southgate, 24 Mich App 676,
678; 180 NW2d 815 (1970). This distinction, however, does not affect our
resolution of the issues because actions in the nature of quo warranto
brought to challenge the validity of disputed elections are functionally
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appeal by right the circuit court’s order validating a
local election at which the qualified electors of Lincoln
Charter Township voted to dissolve the township park
commission. We reverse and remand to the circuit court
for entry of an order consistent with this opinion.

I

In 1972, the qualified electors of Lincoln Charter Town-
ship established a township park commission in accor-
dance with state law. Although the exact reasons are not
clear from the record, the electors of Lincoln Charter
Township eventually became disillusioned with the park
commission that they had created. In 2006, the electors
filed a petition, signed by eight percent of the township’s
registered voters, seeking to dissolve the park commission
and to transfer control of the township’s parks to the
township board of trustees. Upon receipt of the petition,
the township board voted to submit the question whether
to dissolve the park commission to the electorate at the
November 2006 general election. Specifically, the town-
ship board resolved to place the following question on the
November 7, 2006, general election ballot:

Shall the Lincoln Charter Township’s elected Parks
Commission be dissolved, effective November 15, 2006, to
enable the Township Board of Trustees to operate all parks
within the Township, pursuant to and in compliance with
[the township parks act]?

Believing that the proposed ballot question was invalid,
plaintiffs wrote to the Attorney General in September
2006, asking him to intervene and to bring a quo warranto
action against defendant township board. However, the
Attorney General declined to intervene in this matter.

equivalent to traditional quo warranto actions and are consequently review-
able in the same manner. See MCL 600.4545(3).
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In October 2006, plaintiffs applied for leave to file a quo
warranto action in the Berrien County Trial Court. In
their application, plaintiffs alleged that defendants were
“wrongfully usurping, intruding into and claiming the
right to exercise the responsibilities of and the offices of
Lincoln Charter Township Park Commissioner.” In the
proposed complaint attached to their application, plain-
tiffs asserted that the Lincoln Charter Township Park
Commission could not be lawfully dissolved by way of
popular election. In support of this proposition, plaintiffs
cited OAG 1999-2000, No. 7039 (December 9, 1999), in
which the Attorney General opined that a voter-
established township park commission could not be dis-
solved by a township board resolution or by a vote of the
township electorate. Plaintiffs also cited OAG 1983-1984,
No. 6143 (March 24, 1983), in which the Attorney General
explained the limited authority of a local unit of govern-
ment to submit ballot questions to the electorate. Plain-
tiffs asserted that the proposed ballot question was noth-
ing more that an improper recall effort, which violated
Michigan law.

On November 7, 2006, with 3,444 in favor of disso-
lution and 2,408 against dissolution, the qualified elec-
tors of Lincoln Charter Township voted to dissolve the
township park commission.

Defendants answered plaintiffs’ application for leave
to file a quo warranto action on November 9, 2006.
Defendants argued that plaintiffs’ application should be
denied because plaintiffs had failed to provide adequate
proof that the Attorney General had refused to institute
quo warranto proceedings.? Defendants also argued

2 A private citizen must generally show that the Attorney General has
refused to institute quo warranto proceedings before that citizen may
individually pursue a traditional quo warranto action. Ballenger v
Cahalan, 145 Mich App 811, 818; 378 NW2d 607 (1985). “The attorney
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that plaintiffs’ application lacked merit. Defendants
acknowledged that they had submitted the ballot
question to the electors, but argued that they had
been required to do so upon receipt of the electors’
petition. Defendants also argued that plaintiffs could
not bring a quo warranto action against the township
board because the park commissioners’ offices would
cease to exist as of November 15, 2006, and there
would accordingly be no dispute after that date
between two or more individuals over entitlement to
hold a public office. Lastly, defendants argued that
MCL 41.426, which allows township electors to vote
to establish a township park commission, also allows
by implication for the electors to vote to dissolve a
township park commission.

The trial court heard arguments concerning plain-
tiffs’ application for leave to file a quo warranto action.
Plaintiffs first presented proof that they had timely
requested intervention by the Attorney General in this
matter. With respect to their application itself, plaintiffs
again argued that a township park commission may not
be lawfully dissolved by way of a popular election.
Plaintiffs asserted that because a township park com-
mission exists only by statute, a park commission can
only be lawfully dissolved by legislative action or con-
sent. Defendants responded by arguing that a township

general shall bring an action for quo warranto when the facts clearly
warrant the bringing of that action. If the attorney general receives
information from a private party and refuses to act, that private party
may bring the action upon leave of court.” MCL 600.4501; see also MCR
3.306(B)(3)(b). To bring an action in the nature of quo warranto under
MCL 600.4545 on the basis of alleged election error or fraud, a private
citizen need not first seek intervention by the Attorney General, Penn
School Dist No 7 v Lewis Cass Intermediate School Dist Bd of Ed, 14 Mich
App 109, 118; 165 NW2d 464 (1968), but must nonetheless obtain
“special leave of the court or a judge thereof,” MCL 600.4545(2).
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electorate may dissolve a park commission by an act of
“equal dignity” to the act that originally created the
park commission.

The trial court granted plaintiffs’ application for
leave to file a quo warranto action. Thereafter, the
parties filed supplemental briefs and made additional
arguments. On November 14, 2006, the trial court ruled
from the bench, commenting in pertinent part:

In Cain [v Brown, 111 Mich 657; 70 NW 337 (1897)], the
state legislature created the Village of Attica through Act
311 of 1885. ... The Court held that the resolution voted
on by the registered voters [of] the Village of Attica to
dissolve its incorporation was not effective, because the
legislature, a higher authority, create[d] the village and did
not delegate any of [its] authority to dissolve the village.
Also not explicitly stated, the Michigan Supreme Court in
Cain functionally concluded that the local resolution was
not of equal dignity with the act of the state legislature.

In this case the voters of Lincoln Township in 1972
approved the creation of the Parks Commission. That
[question] appeared on the ballot pursuant to statute MCL
41.426. In like manner, in 2006 a [question] was approved
by the voters dissolving the Parks Commission, and the
[question] was submitted by the Township Board based on
their legal position in this case pursuant to the same
statute.

Now, the Attorney General’s opinions in the Court’s
judgment do not require a different outcome. ... All the
[Attorney General’s] opinions in the Court’s judgment are
either distinguishable or in the case of . . . Opinion 7[0]39,
incorrect. [OAG] 7309 dealt with the dissolution of a town-
ship parks commission. In the Court’s judgment that
opinion misinterprets the Cain case. It does—and also does
not in the Court’s judgment address the equal dignity
doctrine. Cain is not, therefore, in the Court’s judgment
...on point. Cain and all the other [Attorney General’s]
opinions cited address municipal corporations, and it’s
clear to this Court that the Parks Commission is not a
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municipal corporation. ... So therefore in the Court’s
judgment [OAG] 7[0]39...is simply incorrect. [OAG]
6342 dealt with a drainage district[,] which again was a
body corporate. [OAG] 7003 also dealt with a body corpo-
rate. And likewise the hospital authority is a body—which
is the subject matter of [OAG] 6411, is a body corporate
pursuant to MCL 331.2. In the Court’s judgment based on
my review of the case law and the statute, there is similar
authority for a Parks Commission to be a body politic.

Now, as I've said before the Township Parks Act, which
is MCL 41.421 et seq[.], contains a provision for a petition
and subsequent ballot question to establish a parks com-
mission. That’s at MCL 41.426. As I’ve indicated before,
the act does not contain any specific provision for the
dissolution of an established [p]arks commission. However,
in the Court’s judgment that does not end the inquiry.
Article [1], Section 1 of the Michigan Constitution says:
“All politic[al] power is inherent in the people. Government
is instituted for their equal benefit, security, and protec-
tion.”

There is no delegation by either the Michigan Constitu-
tion or by a statute to dissolve a parks commission, nor is
it prohibited by law in light of the fact that there simply is
no provision in Michigan law for dissolution of a parks
commission, but neither is it prohibited. Article [7], Section
34 provides that the provisions of the Constitution of
Michigan and laws concerning townships shall be liberally
construed in their favor, and power granted to counties and
townships—in this case townships, obviously—shall be
fairly implied and not prohibited by the constitution.

Again, the dissolution of the Parks Commission is not
prohibited by law. Neither the constitution [n]or a statute
delegates the power to dissolve the Parks Commission.
Hence, in the Court’s judgment the political power to
dissolve the Parks Commission remains in the people of
Lincoln Township. And in like manner and . . . supplemen-
tary thereto in the Court’s judgment the Township’s pow-



396 279 MICH APP 389 [June

ers are to be liberally construed and fairly implied again as
not prohibited by the constitution.

Accordingly, this Court rules that given the power
residing in the voters of Lincoln Township, exercising their
political power under Article [1], Section 1 had the author-
ity to petition their board for a referendum to dissolve the
Parks Commission that they had established with equal
dignity in ... 1972. Accordingly, the relief granted—the
relief requested by the quo warranto petition in this case is
denied, and the Court will deny as moot all other claims for
relief under the quo warranto [petition].

II

Whether township electors are empowered to dis-
solve an established township park commission is a
question of law. Questions of law, including questions of
statutory interpretation, are reviewed de novo on ap-
peal. Adams Outdoor Advertising, Inc v City of Holland,
463 Mich 675, 681; 625 NW2d 377 (2001).

III

Plaintiffs argue that once a township park commis-
sion is established in accordance with Michigan law, it
may not be dissolved. Plaintiffs argue that the trial
court therefore erred by validating the process by which
the electors of Lincoln Charter Township voted to
dissolve the township park commission. We agree.

Michigan’s township parks act, MCL 41.421 et seq.,
governs the establishment of a township park commis-
sion. MCL 41.426 provides in relevant part:

(1) On receipt of a written petition signed by not less
than 8% of the registered voters of a township, the town-
ship board of that township, at its first meeting after the
receipt of the petition, shall submit the question of estab-
lishing a township park commission to the registered
voters of the township at the next regular election to be
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held in the township. If a majority of the registered voters
voting on the question vote in favor of establishing a
township park commission, the township board shall ap-
point the following number of members to a township park
commission:

(a) Before the effective date of the amendatory act that
added subsection (3), 6 members.

(b) On and after the effective date of the amendatory act
that added subsection (3), an odd number of members not
fewer than 5 or more than 9 as determined by the township
board.

(2) The members appointed pursuant to subsection (1)
shall serve until the next township election at which
township officers are elected. At the next township election
at which township officers are elected . . ., the number of
members of the township park commission as determined
under subsection (1) shall be elected for terms of 4 years
each.

Under the Michigan Election Law, MCL 168.1 et seq.,
township park commissioners are “[e]lective township
officers,” MCL 168.341, whose names are submitted to
the voters on the township’s general election ballot,
MCL 168.358(1)(g).

The township parks act does not provide for the
dissolution of a voter-established township park com-
mission. Nor is any provision for dissolving a township
park commission contained within the Michigan Elec-
tion Law, the township ordinances act, MCL 41.181 et
seq., the Charter Township Act, MCL 42.1 et seq., or any
other provision of Michigan law.

Faced with the very question at issue in this appeal,
the Attorney General has opined that a voter-
established township park commission may not be
dissolved:

Although the township parks act addresses how a town-
ship park commission is established, it is silent as to
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whether or by what means a township park commission
may be dissolved. The charter township act likewise pro-
vides no authority for dissolving a township park commis-
sion, either by resolution of the charter township board or
by vote of the township electors. The absence of any
township discretion to terminate township park commis-
sions is further confirmed by provisions in the Michigan
election code, MCL 168.1 et seq. . ... Section 341 of the
election code provides that elective township officers may
include park commission members. Moreover, section
358(1)(g) of the election code provides that there shall be
elected several specified township officers, including park
commission members in those townships having park com-
missions.

The Legislature has not provided the authorization for,
or the means of terminating the existence of a voter-
established township park commission. Although not di-
rectly on point, the Michigan Supreme Court in Cain v
Brown, 111 Mich 657, 661; 70 NW 337 (1897), quoted with
approval the rule regarding dissolution of municipal corpo-
rations: “As they can exist only by legislative sanction, so
they cannot be dissolved or cease to exist except by legis-
lative consent or pursuant to legislative provision.” This
rule, being applicable to other types of public entities, has
been applied to consolidated drain districts; to county
hospitals; and to local transportation authorities.

It is my opinion, therefore, in answer to your second
question, that a voter-established township park commis-
sion may not be dissolved by resolution of the charter
township board or by vote of the township electors follow-
ing the township’s incorporation as a charter township.

In the event the Legislature deems it appropriate to
authorize the dissolution of township park commissions, it
may adopt legislation granting such authority and specify-
ing the procedures for its implementation. [OAG 1999-
2000, No. 7039, p 80 (December 9, 1999) (emphasis in
original).]

“Although Attorney General opinions are not binding
on this Court, they can be persuasive authority.” Lyso-
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gorski v Bridgeport Charter Twp, 256 Mich App 297,
301; 662 NW2d 108 (2003); see also Williams v Roches-
ter Hills, 243 Mich App 539, 557; 625 NW2d 64 (2000).
For the reasons set forth below, we find the logic of OAG
1999, No. 7039 to be persuasive.

The primary purpose of statutory interpretation is to
ascertain and give effect to the intent of the Legislature.
Amburgey v Sauder, 238 Mich App 228, 231; 605 NW2d
84 (1999). The Legislature is presumed to have in-
tended the meaning it plainly expressed. Id. at 232. We
cannot read into a statute language that was not placed
there by the Legislature. AFSCME v Detroit, 468 Mich
388, 412; 662 NW2d 695 (2003). “ ‘Courts cannot as-
sume that the Legislature inadvertently omitted from
one statute the language that it placed in another
statute, and then, on the basis of that assumption,
apply what is not there.” ” Grimes v Dep’t of Transpor-
tation, 475 Mich 72, 85 n 43; 715 NW2d 275 (2006),
quoting Farrington v Total Petroleum, Inc, 442 Mich
201, 210; 501 NW2d 76 (1993).

We fully acknowledge that provisions of law concern-
ing counties, townships, cities, and villages “shall be
liberally construed in their favor.” Const 1963, art 7,
§ 34; Hess v West Bloomfield Twp, 439 Mich 550,
560-561; 486 NW2d 628 (1992). However, “the powers
granted to townships by the Constitution and by law
must include only those fairly implied and not prohib-
ited by the Constitution.” Howell Twp v Rooto Corp,
258 Mich App 470, 475-476; 670 NW2d 713 (2003).
Townships have no inherent powers; rather, they pos-
sess only those limited powers conferred on them by the
Legislature or the Michigan Constitution. Hess v Can-
non Twp, 265 Mich App 582, 590; 696 NW2d 742 (2005).
Thus, for the dissolution of the Lincoln Charter Town-
ship Park Commission to be valid, there must be a
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statute or constitutional provision that expressly or
impliedly authorizes such an action. See Hanselman v
Wayne Co Concealed Weapon Licensing Bd, 419 Mich
168, 187; 351 NW2d 544 (1984).

As noted previously, the township parks act permits
the qualified electors of a township to establish a
township park commission by popular vote, MCL
41.426, but does not provide a means for dissolving a
voter-established township park commission. Nor does
any other provision of law allow for the dissolution of a
voter-established township park commission.

In contrast, certain other statutes explicitly provide for
both the establishment and dissolution of various com-
missions, boards, and programs by the qualified electors of
a local unit of government. For example, the community
center act, MCL 123.41 et seq., states that upon receipt of
a petition signed by at least 10 percent of the qualified
electors, the legislative body of a township or village?
“shall submit . .. to the people” the question whether
the township or village should establish a community
center and a board of directors to oversee it. MCL
123.41; MCL 123.44. The act provides that “if adopted
by a majority vote of the qualified voters participating
in said election, then this act shall be in full force and
effect.” MCL 123.41. The act goes on to provide, how-
ever, that a township or village that has established a
community center and accompanying board of directors
may dissolve that community center and board of
directors by way of a subsequent popular vote:

Any . . . village or township having previously adopted
the provisions of this act, may at any time thereafter
relinquish said authority or power by following the same
procedure as provided in this act for adopting the provisions

3 The community center act applies only to townships and villages with
no more than 10,000 inhabitants. MCL 123.41.
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thereof: Provided, That such action may be taken by the
legislative body aforesaid only after a petition signed by 10 per
centum of the qualified voters residing in such village or
township, as the case may be, duly filed with the legislative
body thereof at least 90 days prior to the date of re-
submission asking that the question of relinquishment of said
authority be re-submitted to the vote of the people. [MCL
123.46.]

Similarly, the band act, MCL 123.861 et seq., states
that upon receipt of a petition signed by at least 10
percent of the qualified electors, the legislative body of
a township, village, or city* “shall submit...to the
people” the question whether the township, village, or
city should establish a governmentally funded musical
band for the benefit of the public. MCL 123.861; MCL
123.862. The act provides that “if adopted or agreed to
by a majority vote of the qualified voters participating
in said election, then this act shall be in full force and
effect.” MCL 123.861. The act goes on to provide,
however, that a township, village, or city that has
established a publicly funded musical band may dissolve
that band by way of a subsequent popular vote:

Any . . .village, township or city, having previously
adopted the provisions of this act, may at any time there-
after relinquish said authority or power by following the
same procedure as provided in this act for adopting the
provisions thereof: Provided, That such action may be
taken by the legislative body aforesaid only after a petition
signed by 10 per centum of the qualified voters residing in
such village, township or city, as the case may be, duly filed
with the legislative body thereof at least 60 days prior to
the date of re-submission, asking that the question of
relinquishment of said authority be re-submitted to the
vote of the people. [MCL 123.863.]

4 The band act applies to townships and villages, and also applies to
cities with no more than 50,000 inhabitants. MCL 123.861.
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The firefighters and police officers civil service system
act, MCL 38.501 et seq., states that upon receipt of a
properly signed petition, the governing body of a “city,
village, or municipality”® shall submit to the qualified
electors the question whether that city, village, or munici-
pality should establish a firefighters and police officers
civil service commission. MCL 38.517a(2). The act pro-
vides that “[i]f the majority of the qualified electors of the
city, village, or municipality vote in favor of the adoption of
this act, then this act shall be in full force and effect in
that city, village, or municipality.” MCL 38.517a(4). The
act goes on to provide, however, that a city, village, or
municipality that has established a firefighters and police
officers civil service commission may dissolve that com-
mission by way of a subsequent popular vote:

This act shall continue in full force and effect in any city,
village, or municipality in which it has been properly
adopted until rescinded by a majority of the electors voting
thereon at an election at which the question of rescission of
this act for that city, village, or municipality is properly
submitted. [MCL 38.518(1).]

The act specifies that “[i]f the majority of the qualified
electors of the city, village, or municipality vote in favor
of the rescission of this act, then this act is rescinded in
that city, village, or municipality.” MCL 38.518(3).

Lastly, the sheriff’s department civil service commis-
sion act, MCL 51.351 et seq., states that upon receipt of
a properly signed petition, a county board of commis-
sioners shall submit to the qualified electors the ques-
tion whether that county® should establish a civil ser-

5 The firefighters and police officers civil service system act applies only
to municipalities that pay some or all members of their fire departments
or police departments. MCL 38.501.

5 The sheriff’s department civil service commission act applies only to
counties with 400,000 or more inhabitants. MCL 51.351.
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vice commission for sheriff’s department employees.
MCL 51.366. The act provides that “[i]f the majority of
the qualified electors vote in favor of the adoption of
this act, then the provisions of this act shall be in full
force and effect in the county.” MCL 51.366(4). The act
goes on to provide, however, that a county that has
established a civil service commission for sheriff’s de-
partment employees may dissolve that commission by
way of a subsequent popular vote:

This act shall continue in full force and effect in any
county in which it has been properly adopted until re-
scinded and repealed by a majority of the electors voting
thereon at an election at which the question of rescission
and repeal of this act for that county is properly submitted.
[MCL 51.367.]

The act specifies that “[i]f a majority of the qualified
electors vote in favor of the rescission and repeal of this
act, then the provisions thereof shall be rescinded and
repealed in the county, and not otherwise.” MCL
51.367.

The Legislature is presumed to be aware of all
existing statutes when enacting new laws. Walen v
Dep’t of Corrections, 443 Mich 240, 248; 505 NW2d 519
(1993). As the abovementioned examples make clear,’

" As originally enacted, the township parks act required a township
board to automatically create a township park commission upon receipt
of the necessary petitions. See 1905 PA 157. However, this mechanism for
creating a township park commission was altered in 1962. At that time,
the Legislature amended the act to require a township board, upon
receipt of the necessary petitions, to submit to the qualified electors of
the township the question of establishing a township park commission.
See 1962 PA 33. Of the abovementioned statutes, three specifically
predate this 1962 amendment. For instance, the abovementioned provi-
sions of the community center act were all originally enacted in 1929. See
1929 PA 199. The abovementioned provisions of the band act were all
originally enacted in 1923. See 1923 PA 230. The abovementioned section
of the firefighters and police officers civil service system act allowing for
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the Legislature unquestionably knows how to provide
for both the establishment and dissolution of various
commissions, boards, and programs by the voters of
local units of government. In light of these statutes—all
of which provide for both establishment and dissolution
by popular vote—we must view as intentional the
Legislature’s failure to provide for the dissolution of
township park commissions. Grimes, supra at 85 n 43;
Farrington, supra at 210. There is simply no statutory
mechanism for dissolving a voter-established township
park commission, and we may not read into the town-
ship parks act a provision that was not included by the
Legislature.! AFSCME, supra at 412.

As at least some members of our Supreme Court have
observed, the township parks act contains both “the
grant and limitation of a township’s powers.” Burton
Twp v Speck, 378 Mich 213, 229; 144 NW2d 347 (1966)
(ADAMS, J., dissenting). Neither the township board nor
the township electorate has been given the express or
implied power to dissolve a voter-established township
park commission. We therefore conclude that defen-
dants acted beyond their authority when they placed
before the township electors the question of dissolving

voter establishment of a civil service commission was originally enacted
in 1935, see 1935 PA 78, and the section providing for voter dissolution of
an established civil service commission was enacted in 1951, see 1951 PA
88. Accordingly, it is apparent that when amending the township parks
act in 1962, the Legislature knew how to enact laws providing for both the
establishment and dissolution of various commissions, boards, and pro-
grams by the voters of local units of government.

8 Nor can we conclude that the power to dissolve a township park
commission by way of an act of “equal dignity” is fairly implied by the
statutory power to establish a township park commission in the first
instance. See Const 1963, art 7, § 34. Quite simply, in light of the
abovementioned statutes that provide for both the establishment and
dissolution of various commissions, boards, and programs, we must
conclude that the Legislature has purposefully decided not to enact a
mechanism for dissolving voter-established township park commissions.



2008] RISK vV LINCOLN TWwP BD 405

the Lincoln Charter Township Park Commission. As
observed by the Attorney General, it is for the Legisla-
ture “to authorize the dissolution of township park
commissions”—it is not for the courts.

v

Nor can we conclude that the improper vote to
dissolve the Lincoln Charter Township Park Commis-
sion had the effect of recalling the individual town-
ship park commissioners. Elected officials may only
be removed from office as provided by law. See Const
1963, art 7, § 33. “Recalls of elected officials in
Michigan are governed by MCL 168.951 et seq.”
Dimas v Macomb Co Election Comm, 248 Mich App
624, 627; 639 NW2d 850 (2001). This includes town-
ship officials. MCL 168.372. Among other things, a
petition for the recall of a public officer shall “[s]tate
clearly each reason for the recall. Each reason for the
recall shall be based upon the officer’s conduct during
his or her current term of office.” MCL 168.952(1)(c).
Further, “[a] separate petition shall be circulated for
each officer sought to be recalled.” MCL 168.958a. A
copy of the petition seeking to dissolve the Lincoln
Charter Township Park Commission is contained in
the lower court file. The petition does not mention
the recall of any specific park commissioner or state
the reasons why any particular park commissioner
should be removed. See MCL 168.952(1)(c). Nor were
individual petitions circulated for each member of the
park commission. See MCL 168.958a. The attempt to
dissolve the park commission did not conform to the
provisions of Michigan law governing the recall of
public officials. Thus, the vote to dissolve the park
commission did not have the effect of recalling the
individual township park commissioners.
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We reverse the judgment of the trial court and remand
for entry of an order consistent with this opinion. The trial
court shall invalidate the purported dissolution of the
Lincoln Charter Township Park Commission and shall
order reinstatement of the park commission as it would
have existed in the absence of the improper vote to
dissolve it. The membership of the reinstated park com-
mission shall include all township park commissioners
who would have held office, notwithstanding the improper
vote to dissolve the commission, as of 12:00 noon on
November 20, 2006. See MCL 168.362(1).°

In light of our resolution of the issues, we decline to
address the remaining arguments raised by the parties
on appeal.

Reversed and remanded to the trial court for entry of
an order consistent with this opinion. We do not retain
jurisdiction. No costs, a public question having been
involved.

9 The membership of the reinstated park commission shall include all
persons who were elected to the office of Lincoln Charter Township park
commissioner at the 2006 general election. These persons properly assumed
their offices as of 12:00 noon on November 20, 2006, and shall hold office for
terms of four years, until their successors are elected at the 2010 general
election and qualified. MCL 41.426(2); MCL 168.362(1). The membership of
the reinstated park commission shall also include all other park commis-
sioners who would have held office, notwithstanding the improper vote to
dissolve the commission, as of 12:00 noon on November 20, 2006. Because
the filing deadline for the 2008 primary election has now passed, MCL
168.551, there can be no election of Lincoln Charter Township park
commissioners at the 2008 general election. Therefore, all park
commissioners—other than those elected at the 2006 general election—shall
vacate their offices on January 1, 2009, MCL 168.362(1), and the Lincoln
Charter Township board shall fill any resulting vacancies on the township
park commission at that time, MCL 41.426(5); MCL 168.370. Any persons
appointed to fill such vacancies shall hold office only until the 2010 general
election, at which time their successors shall be elected and shall take office
upon qualifying. MCL 168.370a.
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PEOPLE v PETRI

Docket No. 275019. Submitted May 6, 2008, at Lansing. Decided May 15,
2008. Approved for publication June 26, 2008, at 9:05 a.m. Leave
to appeal sought.

Mark R. Petri was convicted by a jury in the Livingston Circuit
Court, Stanley J. Latreille, J., of second-degree criminal sexual
conduct (CSC), MCL 520c(1)(a), and was sentenced as a second-
offense habitual offender to imprisonment for a minimum of 14
years and 10 months and a maximum of 221/2 years. The defendant
appealed his conviction and sentence.

The Court of Appeals held:

1. The defendant was not denied the effective assistance of
counsel. First, although defense counsel did not object on the
record to the admission of the defendant’s two previous convic-
tions of second-degree CSC involving minors, the trial court
clearly considered the evidence admissible under MCL 768.27a,
and stated that its probative value outweighed the danger of unfair
prejudice. Accordingly, it is not reasonably probable that an
objection would have made a difference in the outcome. Second,
defense counsel was not ineffective for failing to adequately
cross-examine a detective regarding an incident involving the
defendant’s alleged presence at a day-care center. Defense counsel
objected to the admission of the evidence and later established that
the defendant had an alibi for this incident. Third, stipulating the
admission of unredacted copies of the defendant’s prior convic-
tions, which included the information that he was on probation
and not permitted to have contact with children under 16 years
old, was not ineffective assistance. The jury was instructed not to
consider the possible penalty for these crimes, and the decision to
allow the jury to see the entire judgment of sentence was evidently
a strategy to avoid allowing the jury to speculate about the
defendant’s conviction or the terms of his probation. Finally,
defense counsel was not ineffective for failing to object to a
detective’s testimony that his decision to investigate the defendant
stemmed from concerns that he may have been “grooming” the
victim for more intense sexual contact in the future. This testi-
mony did not require the detective’s qualification as an expert; the
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detective would have qualified even if it had, and there is no
reasonable probability that this brief testimony affected the out-
come of the trial.

2. The trial court did not err by denying the defendant’s
motion to disqualify the prosecutor on the ground that she was a
necessary witness. Granting the defendant’s untimely motion
would have caused hardship to the prosecution, and the defendant
did not establish that the prosecutor was a necessary witness by
showing that no other witness could bring forth the information at
issue.

3. The defendant has not established a sufficient basis for
disturbing the trial court’s determination that substantial and
compelling reasons existed to depart from the sentencing guide-
lines recommended minimum sentence range. Although the trial
court’s reason for departure reflects some of the considerations
already taken into account by the guidelines, the trial court
determined that the guidelines failed to adequately consider the
similar nature of the defendant’s pattern of felony crimes.

4. The defendant is not entitled to resentencing under Blakely
v Washington, 542 US 296 (2004), because that case does not apply
to Michigan’s indeterminate sentencing scheme.

Affirmed

TRIAL — WITNESSES — ATTORNEY WITNESSES.

A prosecuting attorney who has interviewed a crime victim need not

be disqualified on the ground that he or she is a necessary witness
at trial if other witnesses can bring forth the information at issue
or if granting an untimely motion for disqualification would result
in hardship for the prosecution (MRPC 3.7[al).

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, David L. Morse, Prosecuting Attor-
ney, and William J. Vailliencourt, Jr., Assistant Pros-
ecuting Attorney, for the people.

State Appellate Defender (by Brandy Y. Robinson) for
the defendant.

Before: WILDER, PdJ., and O’CONNELL and WHITBECK,

Jd.
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PER CURIAM. Following a jury trial, defendant was
convicted of second-degree criminal sexual conduct,
MCL 750.520c¢(1)(a) (sexual contact with a person un-
der 13), and was sentenced as a second-offense habitual
offender, MCL 769.10, to imprisonment for a minimum
of 14 years and 10 months and a maximum of 22/2
years. He appeals of right. We affirm.

I

The victim and her parents met defendant on July 5,
2005, during a family outing. Defendant then began
arriving at the victim’s house for breakfast when her
father was leaving for work. Defendant was usually
around the victim and her siblings during his visits, on
one occasion jumping into bed with the victim and
tickling her to wake her up. On more than one occasion
he pinched the victim’s bottom while they were swim-
ming in a lake.

The incident that led to defendant’s conviction oc-
curred on July 14, 2005, while the victim’s mother and
defendant were helping a friend move to a new resi-
dence. The victim and a younger sister rode with
defendant in his truck. The victim was seated next to
defendant in the front passenger seat, while her sister
sat behind them. Defendant stopped at a gas station
and bought a bottle of Mountain Dew. After returning
to the truck, defendant, while giving the 12-year-old
victim a strange smile, used the bottle to open the
victim’s closed legs and then pushed it up her jean skort
(a skirt with shorts stitched underneath) so that the
bottle cap touched the clothing covering her genital
area. The victim waited a few minutes before removing
the bottle. She later told her sister and mother what
defendant did with the bottle. The victim’s mother
reported the incident to the Livingston County Sheriff’s
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Department, which investigated. During an interview
conducted by Detective Scott Domine after his arrest,
defendant denied that he was ever left alone with the
victim and her sister.

II

Defendant now argues that he was denied the effec-
tive assistance of counsel at trial because trial counsel
failed to raise several evidentiary objections. Because
defendant did not move for a new trial or Ginther!
hearing, our review is limited to mistakes apparent on
the record. People v Rodgers, 248 Mich App 702, 713-
714; 645 NW2d 294 (2001).

A defendant has waived the issue if the record on
appeal does not support the defendant’s assignments of
error. People v Sabin (On Second Remand), 242 Mich
App 656, 658-659; 620 NW2d 19 (2000). A claim of
ineffective assistance of counsel is a mixed question of
law and fact. People v LeBlanc, 465 Mich 575, 579; 640
NW2d 246 (2002). A trial court’s findings of fact, if any,
are reviewed for clear error, and this Court reviews the
ultimate constitutional issue arising from an ineffective
assistance of counsel claim de novo. Id.

Effective assistance of counsel is presumed and de-
fendant bears the burden of proving otherwise. Le-
Blanc, supra at 578. To succeed on a claim of ineffective
assistance of counsel, the defendant must show that,
but for an error by counsel, the result of the proceedings
would have been different, and that the proceedings
were fundamentally unfair or unreliable. People v
Odom, 276 Mich App 407, 415; 740 NW2d 557 (2007).
The defendant bears a “heavy burden” on these points.
People v Carbin, 463 Mich 590, 599; 623 NW2d 884

! People v Ginther, 390 Mich 436; 212 NW2d 922 (1973).
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(2001). Defendant must overcome a strong presumption
that counsel’s performance constituted sound trial
strategy. People v Riley (After Remand), 468 Mich 135,
140; 659 NW2d 611 (2003). “This Court will not substi-
tute its judgment for that of counsel regarding matters
of trial strategy, nor will it assess counsel’s competence
with the benefit of hindsight.” People v Garza, 246 Mich
App 251, 255; 631 NW2d 764 (2001).

Defendant first argues that defense counsel was
ineffective for failing to challenge the admissibility of
evidence of his two prior convictions for second-degree
criminal sexual conduct under MRE 404(b), which
limits the admission of a defendant’s other crimes,
wrongs, or acts. We disagree. The admissibility of the
evidence did not depend on MRE 404(b), because the
prosecutor also relied on MCL 768.27a as authority to
admit it. When a defendant is charged with second-
degree criminal sexual conduct against a minor, evi-
dence that the defendant committed another crime of
second-degree criminal sexual conduct against a minor
may be admitted under MCL 768.27a, independent of
MRE 404(b), even if there was no conviction for the
other crime. See People v Pattison, 276 Mich App 613,
618-619; 741 NW2d 558 (2007). The evidence “may be
considered for its bearing on any matter to which it is
relevant.” MCL 768.27a. A defendant’s propensity to
commit criminal sexual behavior can be relevant and
admissible under the statutory rule to demonstrate the
likelihood of the defendant committing criminal sexual
behavior toward another minor. Pattison, supra at 619-
620.

The trial court’s remarks at trial indicate that there
were off-the-record discussions with the prosecutor and
defense counsel regarding the admissibility of defen-
dant’s two prior convictions of second-degree criminal
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sexual conduct involving minors. Although defense
counsel did not object to the evidence on the record, it is
clear from the trial court’s remarks that it considered
the evidence admissible under MCL 768.27a. The trial
court also applied MRE 403, stating that the probative
value of such evidence “vastly outweighs” the prejudi-
cial value, calling for its admission. Defendant has
failed to show that an on-the-record objection by de-
fense counsel, based on either MRE 404(b) or MCL
768.27a, would have caused the trial court to exclude
the evidence.

Further, we agree with the prosecution’s argument
that the evidence was used by the defense. Defense
counsel suggested to the jury in closing argument that
the discovery of defendant’s status as a convicted sex
offender caused the victim’s mother to perceive defen-
dant’s innocent conduct as a sexual assault. Defense
counsel argued that the victim’s mother was “in the
front lines” of what happened, and concluded his clos-
ing argument by suggesting, “It’s easy to—to point the
finger at him and to agree that what he did was
shameful—his past is shameful. . . . It’s so dangerous in
this case because of his past. That you would overlook
something that was otherwise innocent that became
something else, but I think that’s exactly what hap-
pened in this case.”

Defendant has failed to overcome the presumption
that defense counsel engaged in sound trial strategy by
not making an on-the-record objection to evidence that
was ultimately used by the defense. Defense counsel
stipulated the admission of a certified copy of the
convictions during the victim’s mother’s testimony re-
garding information that she acquired from defendant
about him being a registered sex offender. A failed
strategy does not constitute deficient performance.
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People v Kevorkian, 248 Mich App 373, 414-415; 639
NW2d 291 (2001). In any event, defendant’s claim of
ineffective assistance of counsel on this ground cannot
succeed because there is no reasonable probability that
an objection would have made a difference in the
outcome.

Defendant also argues that defense counsel was
ineffective by not adequately cross-examining Detective
Domine to dispel any suspicion that defendant was
involved in “scoping out” a day-care center. Because
defendant has not supported his argument with cita-
tions to the record, as required by MCR 7.212(C)(7), we
need not consider this argument. “Defendant may not
leave it to this Court to search for a factual basis to
sustain or reject his position.” People v Norman, 184
Mich App 255, 260; 457 NW2d 136 (1990). But even if
we were to overlook this deficiency, appellate relief on
this ground would not be warranted.

The questioning of witnesses is presumed to be a
matter of trial strategy. People v Rockey, 237 Mich App
74, 76; 601 NW2d 887 (1999). Here, defense counsel
made an initial hearsay objection to the victim’s mother
giving testimony regarding what a friend told her about
an incident at a day-care center in Pinckney. The trial
court overruled the objection, because the prosecutor
was not offering the evidence for a substantive purpose
(to prove the truth of the matter asserted), but rather to
show how the information affected the victim’s mother.
The prosecutor was cautioned not to suggest that
defendant committed the act, and the prosecutor re-
sponded by using leading questions to question the
victim’s mother. The victim’s mother testified that
information about the day-care incident caused her to
contact defendant’s probation agent, who told her to
contact Detective Domine, which in turn led her to
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report the incident involving the victim to Detective
Domine. Defense counsel later elicited testimony from
Detective Domine that he received information from
the Pinckney Police Department that defendant had an
alibi for the day-care-center incident.

Defendant’s argument is cursory. And we are not
persuaded that defense counsel’s failure to further
cross-examine Detective Domine on the fact that defen-
dant was not linked to the day-care incident, or to
emphasize the matter more strongly to the jury, consti-
tuted deficient performance or caused the requisite
prejudice. This is especially true given that defense
counsel established that defendant had an alibi for the
incident.

Defendant next argues that defense counsel was
ineffective for stipulating the admission of a certified
copy of his prior convictions. Defendant argues that a
simple verbal stipulation would have been sufficient to
inform the jury about the prior convictions. Alterna-
tively, defendant argues that defense counsel should
have requested that the documents be redacted to
exclude information that he was sentenced to probation
and was not allowed to have unsupervised contact with
children under 16 years of age. Limiting our review to
the record, defendant has not met his burden of show-
ing either deficient performance or prejudice.

Although we agree that penalty is not an appropriate
consideration for the jury, the jury was instructed that
“[plossible penalty should not influence your decision.”
Jurors are presumed to follow instructions, and instruc-
tions are presumed to cure most errors. People v Abra-
ham, 256 Mich App 265, 279; 662 NW2d 836 (2003).

Further, there is no evidence that the jury was
informed of the possible penalty; it was only informed of
the sentences that defendant received for prior crimes.
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Considering that the victim’s mother testified that she
spoke with defendant’s probation agent, the jury could
have reasonably inferred that defendant was on proba-
tion, regardless of the content of the exhibit. Defense
counsel evidently made a strategic decision to have the
jury see the entire judgment of sentence, rather than
risk the jury speculating about the applicable conviction
for the probationary sentence or the terms of probation.
The information that defendant was not permitted to
have unsupervised contact with children was consistent
with defense counsel’s closing argument that it did not
make sense that defendant would take the children into
his truck and assault one of them.

And while the prosecutor used this information in
her closing argument to suggest that defendant lied to
Detective Domine, because of concern that his proba-
tion would be revoked if he told the truth, we are not
persuaded that the argument was improper. That our
rules of evidence preclude the use of evidence for one
purpose does not render the evidence inadmissible for
other purposes. People v Sabin (After Remand), 463
Mich 43, 56; 614 NW2d 888 (2000). Therefore, we reject
defendant’s claim that defense counsel was ineffective
by not objecting to the prosecutor’s argument. Counsel
need not make a futile objection. Rodgers, supra at 715.

Finally, defendant argues that defense counsel was
ineffective for failing to object to Detective Domine’s
testimony about “grooming.” We disagree. Detective
Domine did not testify that defendant engaged in
“grooming”; only that he was concerned that there
might have been grooming going on, based on what he
was told by the victim’s mother, and that this was a
factor in his decision to go forward with an investiga-
tion and prosecution. Although Detective Domine also
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provided a definition of “grooming,” we reject defen-
dant’s position that the definition required expert tes-
timony.

In People v Ackerman, 257 Mich App 434, 443-445;
669 NW2d 818 (2003), this Court upheld the admissi-
bility of a psychotherapist’s expert testimony about
patterns of behavior exhibited by child sex abusers.
Unlike in Ackerman, Detective Domine was attempting
to explain his decision to move forward with an inves-
tigation. Detective Domine did not testify regarding
typical patterns of behavior, but only described a pro-
cess in his definition of “grooming” where “you start
with small things with children and they progress to
greater things. Touching can progress to more intense
sexual contact later on.”

Because there is no indication that Detective Domine
was offering a technical or scientific analysis of the
behavior of child sex abusers, it was not necessary that
the prosecutor qualify Detective Domine as an expert.
Cf, e.g., People v McLaughlin, 258 Mich App 635,
657-658; 672 NW2d 860 (2003) (lay opinion admissible
under MRE 701 where it was largely based on common
sense and did not involve highly specialized knowledge).

Even assuming that it was necessary that Detective
Domine be qualified as an expert witness to give his
brief testimony regarding “grooming,” any error was
harmless, because Detective Domaine would have quali-
fied. Detective Domine testified that he had 15 years of
experience with the Livingston County Sheriff’s De-
partment, and received training in the forensic inter-
viewing of children. A police witness can be qualified as
an expert on the basis of experience or training in child
sexual abuse cases. MRE 702; People v Dobek, 274 Mich
App 58, 76-79; 732 NW2d 546 (2007). In any event, we
conclude that expert testimony was not necessary to
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assist the jury in evaluating the evidence of the events
leading up to the July 14, 2005, incident underlying the
charge. Finally, because no reasonable probability exists
that Detective Domine’s brief testimony regarding
“grooming” affected the outcome of the trial, defen-
dant’s claim of ineffective assistance of counsel fails.

III

Defendant next argues that the trial court erred by
denying his motion to disqualify the prosecutor from
trying the case on the ground that she had interviewed
the victim and was therefore a necessary witness. We
review the trial court’s findings of fact for clear error
and its application of the law to the facts de novo. People
v Tesen, 276 Mich App 134, 141; 739 NW2d 689 (2007).
A defendant seeking to disqualify a prosecutor as a
necessary witness bears the burden of proof. Id. at 144.
A prosecutor is not a necessary witness if the substance
of the testimony can be elicited from other witnesses,
and the party seeking disqualification did not previ-
ously state an intent to call the prosecutor as a witness.
Id.

Michigan lawyers are governed by the Michigan
Rules of Professional Conduct (MRPC), under which a
lawyer generally cannot simultaneously be a witness
and an advocate at trial. MRPC 3.7(a) provides:

A lawyer shall not act as advocate at a trial in which the
lawyer is likely to be a necessary witness except where:
(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal
services rendered in the case; or

(8) disqualification of the lawyer would work substantial
hardship on the client. [Emphasis added.]
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In Tesen, a prosecutor, in investigating a complaint
that the defendant sexually abused his son, took a lead
role by conducting a forensic interview of the son? while
other team members observed all or part of the inter-
view. Tesen, supra at 135-136. The next day, the pros-
ecutor authorized a warrant charging the defendant
with first-degree criminal sexual conduct and other
charges. Id. at 136. The defendant moved to disqualify
the prosecutor before the preliminary examination,
asserting that he reasonably intended to call him as a
witness. Id. The district court denied the motion, but
the circuit court later granted a defense motion to
disqualify the prosecutor. Id. at 139. This Court af-
firmed the disqualification order, finding no clear error
in the circuit court’s determination that the prosecutor
was likely to be a necessary witness at trial. Id. at 135.

We find Tesen distinguishable, because here defen-
dant did not make a timely demand to disqualify the
prosecutor, nor did he demonstrate that the prosecutor
would be a necessary witness at trial. The issue was
first raised at defendant’s preliminary examination.
Defense counsel acknowledged that the prosecutor was
a highly qualified, trained forensic interviewer, and that
another trained forensic interviewer also observed the
interview. The district court did not disqualify the
prosecutor, but indicated that its decision could change,
and that defense counsel would have a right to cross-
examine the prosecutor if there was information that
only she possessed. Any notes of the interview of the
victim were to be given to defense counsel.

Ultimately, only the victim and her mother testified
at the preliminary examination. After defendant was

2 The goal of the forensic interview was to obtain a statement from the
child “in a developmentally sensitive, unbiased, and truth-seeking man-
ner” to support accurate and fair decision-making. Tesen, supra at 136.
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bound over for trial in the circuit court, defendant’s
counsel withdrew. Much later, substitute counsel filed a
motion to disqualify the prosecutor. The prosecutor
filed a response that, among other things, challenged
defense counsel’s claim that no hardship would result if
she were disqualified. The trial court denied the motion,
ruling that the prosecutor was not a necessary witness
because other witnesses could bring forth the informa-
tion at issue, and ruling that, because the motion was
on the eve of trial, granting the motion would be
prejudicial to the prosecution.

We affirm the trial court’s reasoning. The trial court
appropriately questioned the timeliness of the motion.
“['Tlhe timeliness of the motion may be considered in
determining the likelihood that the defendant’s motion
is made in good faith and not just for the purpose of
gaining a tactical advantage.” People v Paperno, 54
NY2d 294, 303; 429 NE2d 797; 445 NYS2d 119 (1981).
It can cause a hardship by disqualifying the prosecutor
most familiar with the case and requiring duplicative
work by a substitute prosecutor. United States v
Johnston, 690 F2d 638, 645 (CA 7, 1982).

Further, we agree with the trial court’s determina-
tion that defense counsel failed to establish that the
prosecutor was a necessary witness. Although given an
opportunity to identify a particular issue on which the
prosecutor would be a necessary witness, the gist of
defense counsel’s argument was that any prosecutor
should be automatically disqualified if he or she be-
comes part of an interview team or conducts a forensic
interview. Because defense counsel failed to offer any
particularized basis for concluding that the prosecutor’s
testimony would be material to the defense, we uphold
the trial court’s denial of the motion to disqualify.
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The trial court’s decision did not deprive defendant
of a substantial defense. Defense counsel presented
evidence at trial regarding the prosecutor’s interview
through his cross-examination of Detective Domine.
Defendant has not identified any issue that actually
arose at trial, or was raised by defense counsel on the
basis of the trial evidence, that demonstrates a need for
the prosecutor’s testimony to support the defense. The
right to present a defense may be limited by rules of
procedure and evidence designed to ensure fairness and
reliability. People v Toma, 462 Mich 281, 294; 613 NW2d
694 (2000). Because we find no error in the trial court’s
ruling not to disqualify the prosecutor, and defendant
has not demonstrated that he was deprived of his right
to present a substantial defense at trial, reversal is
denied.

v

Next, defendant seeks to set aside his minimum
sentence of 14 years and 10 months.? Defendant argues
that the trial court erred by imposing a minimum
sentence of 178 months, a 71-month (about a six-year)
departure from the sentencing guidelines recommended
range of 43 to 107 months for the minimum sentence.
As explained in People v Young, 276 Mich App 446, 448;
740 NW2d 347 (2007):

In reviewing a trial court’s grounds for departing from
the sentencing guidelines, this Court reviews for clear
error the trial court’s factual finding that a particular
factor in support of departure exists. People v Babcock, 469
Mich 247, 264; 666 NW2d 231 (2003). However, whether

3 Although it appears that the trial court intended to impose the
statutory maximum sentence of 15 years, the trial court was dissuaded
from doing so by the prosecutor’s erroneous calculation that two-thirds of
the 221/2 year maximum was 14 years and 10 months.
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the factor is objective and verifiable is a question of law
that this Court reviews de novo. Id. Finally, this Court
reviews for an abuse of discretion the trial court’s deter-
mination that the objective and verifiable factors present in
a particular case constitute substantial and compelling
reasons to depart from the statutory minimum sentence.
Id. at 264-265. A trial court abuses its discretion when it
selects an outcome that does not fall within the range of
reasonable and principled outcomes. Id. at 269.

The guidelines range was based on a score of 60 total
prior record variable (PRV) points and 45 total offense
variable (OV) points. A score of 50 points for PRV 1
reflected that defendant had two prior high-severity
felony convictions, MCL 777.51(1)(b), and a score of 10
points for PRV 6 reflected that defendant was on proba-
tion, MCL 777.56(1)(c). A score of 10 points each for OV 4
and OV 10 reflected that the victim suffered serious
psychological injury requiring professional treatment,
MCL 777.34(1)(a), and that defendant exploited the vic-
tim’s youth, MCL 777.40(1)(b). Finally, the score of 25
points for OV 13 reflected that the “offense was part of a
pattern of felonious criminal activity involving 3 or more
crimes against a person.” MCL 777.43(1)(b).

We agree with defendant that the trial court’s reason
for departure reflects some of the characteristics al-
ready considered in OV 13 and PRV 1. But this is not
necessarily fatal to the minimum sentence imposed. A
trial court “shall not base a departure on an offense
characteristic or offender characteristic already taken
into account in determining the appropriate sentence
range unless the court finds from the facts contained in
the court record ... that the characteristic has been
given inadequate or disproportionate weight.” MCL
769.34(3)(b) (emphasis added). Here, the trial court’s
determination that the guidelines failed to adequately
consider the similar nature of defendant’s pattern of
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felony crimes, and the aggravating circumstances, sat-
isfied the exceptions permitted by statute.

The requirement that the trial court base its decision
on objective and verifiable facts—i.e., actions and occur-
rences external to the minds of those involved in the
decision and capable of being confirmed, People v Abram-
ski, 257 Mich App 71, 74; 665 NW2d 501 (2003)—did not
preclude the court from drawing inferences about defen-
dant’s behavior from objective evidence. For instance, in
People v Claypool, 470 Mich 715, 718; 684 NW2d 278
(2004), our Supreme Court determined that if it could be
objectively and verifiably shown that police conduct or
some other precipitating cause altered a defendant’s in-
tent, the altered intent could be considered by a sentenc-
ing judge as a basis for a downward departure. Here, while
the trial court described defendant’s conduct as “groom-
ing” and “stalking,” it reached these conclusions on the
basis of objective evidence that defendant arrived at the
victim’s home after her father left the home, that defen-
dant crawled into her bed, and that defendant pinched the
victim when they were swimming. The trial court drew
reasonable conclusions about defendant’s actual behavior
to depart from the guidelines, and we find no error in its
consideration of these aggravating circumstances as a
basis for exceeding the guidelines range.

We are also satisfied that the trial court’s observations
regarding the reversal of convictions of first-degree crimi-
nal sexual conduct in another case did not affect its
decision to depart from the guidelines range, nor did it
affect the extent of the departure. We find no support for
defendant’s suggestion that the trial court improperly
assumed that he committed the prior offenses. Examined
in context, the trial court’s remarks indicate only that it
was summarizing defendant’s criminal history. Therefore,
resentencing on this ground is not warranted. Babcock,
supra at 271-272.
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In sum, defendant has not established sufficient
basis for disturbing the trial court’s determination that
substantial and compelling reasons existed to depart
from the guidelines recommended range for the mini-
mum sentence. Further, the degree of departure was
not an abuse of discretion. To be sure, this case pre-
sented a difficult sentencing decision. But we conclude
that a minimum sentence of 178 months is within the
range of reasonable and principled outcomes. Babcock,
supra at 268-269; Young, supra at 448. The sentence is
proportionate to the seriousness of defendant’s crimes,
past and present. Babcock, supra at 262.

v

Finally, defendant argues that he is entitled to resen-
tencing, because the trial court enhanced the sentence
on the basis of facts neither admitted by defendant nor
proven to a jury beyond a reasonable doubt. Defendant
relies on the Due Process Clause, as well as the Fourth
and Sixth amendments of the United States Constitu-
tion. We disagree.

Defendant relies on Blakely v Washington, 542 US
296; 124 S Ct 2531; 159 L. Ed 2d 403 (2004), contending
that the trial court erred by relying on facts not found
by the jury when scoring the sentencing guidelines. But
defendant concedes that he did not preserve his argu-
ment. In any event, defendant’s argument lacks merit,
because Blakely does not apply to Michigan’s indeter-
minate sentencing regime. See People v McCuller, 479
Mich 672, 694-695; 739 NW2d 563 (2007).

VI

The trial court did not infringe defendant’s constitu-
tional right to the effective assistance of counsel. The
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trial court did not abuse its discretion in denying
defendant’s eleventh-hour motion to disqualify the
prosecutor. The trial court did not abuse its discretion
in imposing a minimum sentence in excess of the range
recommended by the statutory sentencing guidelines,
and did not impose a disproportionate sentence. Finally,
the trial court’s sentence did not violate defendant’s
federal Sixth Amendment rights.

Affirmed.
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SISK-RATHBURN v FARM BUREAU GENERAL INSURANCE
COMPANY OF MICHIGAN

Docket No. 275121. Submitted April 9, 2008, at Detroit. Decided April 29,
2008. Approved for publication June 26, 2008, at 9:10 a.m.
Christina Sisk-Rathburn, who did not have a no-fault automobile
insurance policy of her own, brought an action in the Wayne
Circuit Court against Farm Bureau General Insurance Company
of Michigan, seeking a resumption of no-fault personal protection
insurance (PIP) benefits for injuries she sustained while driving a
rented car. The defendant, which had issued a “business auto”
policy to the plaintiff’s husband, ceased paying PIP benefits to the
plaintiff after determining that its policy provided only liability
coverage with respect to a temporary substitute for a covered
automobile that is out of service. The court, William J. Giovan, J.,
granted summary disposition for the defendant, ruling in part that
there existed no genuine issue of fact and the defendant was
entitled to judgment as a matter of law.

The Court of Appeals held:

1. The trial court correctly concluded that the defendant’s
policy does not provide PIP coverage for a vehicle not listed as
owned by the plaintiff’s husband’s business. That policy provided
that only liability coverage is extended to an automobile being
used “as a temporary substitute for a covered ‘auto’ that you own
that is out of service.”

2. The plaintiff, as the spouse of an employee, is entitled to
whatever PIP benefits her husband would be entitled to under the
policy, MCL 500.3114(3). The defendant owed no PIP benefits to
the plaintiff because the policy provides to her husband only
liability coverage for rented automobiles.

3. Equitable estopped does not apply to obligate the defendant
to continue paying PIP benefits to the plaintiff. The plaintiff had
the same access as the defendant to the insurance contract, which
expressly limited PIP benefits to enumerated vehicles and ex-
tended only liability coverage for substitute vehicles.

4. The “innocent third party” rule, which prohibits an insurer
from rescinding an insurance policy because of a material misrep-
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resentation made in an application for no-fault insurance where
there is a claim involving an innocent third party, does not apply to
this case because the defendant did not rescind the policy, but
merely stopped paying benefits after concluding that the claim was
not covered by the policy.

Affirmed.

Craig S. Romanzi & Associates, PC. (by Craig S.
Romanzi), for the plaintiff.

G.W. Caravas & Associates, PC. (by Gary W. Cara-
vas), for the defendant.

Before: JANSEN, PdJ., and DONOFRIO and DAVIS, Jd.

PER CURIAM. Plaintiff appeals as of right an order
dismissing her complaint against defendant in this
no-fault insurance action. We affirm.

The plaintiff was injured in a car accident while
driving a rental vehicle. She did not have her own
automobile insurance policy at the time, but her hus-
band, with whom she resided, had a no-fault policy with
defendant at the time. The policy listed plaintiff as a
driver, and it covered four vehicles; the rental vehicle
was temporarily substituting for one of those vehicles
because that vehicle “was in the shop.” Defendant paid
personal protection insurance (PIP) benefits for a time,
but terminated those benefits and contends that the
rental car was not actually covered under the policy.
Plaintiff commenced this action, asserting that defen-
dant may not terminate those benefits. The trial court
concluded that the insurance policy had been a business
policy and that plaintiff was not in one of the business’s
vehicles; therefore, plaintiff was not entitled to benefits,
and the benefits already paid were a “windfall.”

A grant or denial of summary disposition is reviewed
de novo on the basis of the entire record to determine if
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the moving party is entitled to judgment as a matter of
law. Maiden v Rozwood, 461 Mich 109, 118; 597 NW2d
817 (1999). Although defendant brought its motion for
summary disposition pursuant to MCR 2.116(C)(8) and
(C)(10), the trial court examined evidence outside the
pleadings, so we treat the grant of summary disposition
as having been pursuant only to MCR 2.116(C)(10).
When reviewing a motion under MCR 2.116(C)(10),
which tests the factual sufficiency of the complaint, this
Court considers all the evidence submitted by the
parties in the light most favorable to the non-moving
party and grants summary disposition only where the
evidence fails to establish a genuine issue regarding any
material fact. Maiden, supra at 120.

We agree with the trial court’s determination that
the policy at issue here was a business policy. The policy
explicitly states that the policy type is “business auto,”
and it is replete with further supporting indicators that
it was issued to a business. The schedule of coverages
refers to “business auto coverages” only. The schedule
of covered vehicles lists four vehicles, two of which are
described as being for “commercial” use and two of
which are described as being for “service” use. Under
the schedule for non-ownership liability, the premium is
calculated on the basis of the “insured’s business” being
“other than a social serv. agcy,” and the number of
employees being between zero and 25. The policy iden-
tifies the “form of business” as being “individual,” and
lists the “named insured and mailing address” as plain-
tiff’s husband at his personal residence. However, a
business can consist of a single self-employed individual
or sole proprietor. The trial court correctly concluded
that the policy had been issued to a business.

We also agree with the trial court’s determination
that plaintiff is not covered for PIP benefits under the
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policy unless in one of the business’s vehicles, which she
was not. The policy contains a schedule of covered
benefits and covered vehicles. PIP is limited to the
enumerated vehicles, and only liability coverage ex-
tends to any other vehicles. PIP and liability coverages
are distinct. Husted v Auto-Owners Ins Co, 459 Mich
500, 513; 591 NW2d 642 (1999). The policy provides
that only liability coverage is extended to an automobile
being used “as a temporary substitute for a covered
‘auto’ that you own that is out of service.” In contrast,
although PIP coverage apparently could be purchased
for vehicles not specifically listed, such coverage was
not purchased in this policy. The trial court correctly
concluded the policy does not provide PIP coverage for
a vehicle not listed as owned by the business.

Although plaintiff is named as a designated driver in
the policy, this does not make her a named insured.
Harwood v Auto-Owners Ins Co, 211 Mich App 249, 253;
535 NW2d 207 (1995). The only named insured on the
policy is plaintiff’s husband, and because the policy is
unambiguously a business policy issued to an individual
business, plaintiff’s husband is an employee under MCL
500.3114(3). Celina Mut Ins Co v Lake States Ins Co,
452 Mich 84, 89; 549 NW2d 834 (1996). Plaintiff would
therefore be entitled to whatever PIP benefits her
husband would be entitled to under the policy. As
discussed, the trial court correctly found that defendant
owed no PIP benefits because the policy does not
provide PIP coverage for the rental vehicle.

Plaintiff also argues that defendant is required to
continue making PIP benefit payments pursuant to the
doctrine of equitable estoppel. “The principle of estop-
pel is an equitable defense that prevents one party to a
contract from enforcing a specific provision contained
in the contract.” Morales v Auto-Owners Ins Co, 458
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Mich 288, 295; 582 NW2d 776 (1998). “Estoppel arises
where a party, by representations, admissions or si-
lence, intentionally or negligently induces another
party to believe facts, and the other party justifiably
relies and acts on this belief, and will be prejudiced if
the first party is permitted to deny the existence of the
facts.” Casey v Auto-Owners Ins Co, 273 Mich App 388,
399; 729 NW2d 277 (2006) (internal quotation and
citation omitted). Plaintiff contends that she refrained
from filing a claim with another insurance provider
because of her reliance on defendant’s PIP benefit
payments, and the “one-year-back” rule, MCL
500.3145(2), now precludes her from doing so. We
disagree.

At oral argument, counsel for defendant conceded
that defendant terminated payments for a few specific
services less than a yea