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STATE OF MICHIGAN
IN THE 54™ CIRCUIT COURT FOR THE COUNTY OF TUSCOLA

PEGAGUS WIND, LLC,
a Delaware limited liability company,
Appellant,

Vs. File No: 20-31066-AA
HON. AMY GRACE GIERHART
TUSCOLA COUNTY,
Appellee,

And
AIRPORT ZONING BOARD

OF APPEALS,
Intervening-Appellee.
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JONATHAN E. LAUDERBACH (P51313) JAMIE HECHT NISIDIS (P48969)
ASHLEY G. CHRYSLER (P80263) Braun Kendrick Finkbeiner P.L.C.
Warner Norcross + Judd LLP Attorneys for Appellee

Attorneys for Appellant 4301 Fashion Square Blvd

715 East Main Street, Ste 110 Saginaw, MI 48603

Midland, MI 48667 (989) 498-2100

(989) 698-3700

MICHAEL D. HOMIER (P60318)
Foster, Swift, Collins, Smith, PC
Attorney for Tuscola Area Airport
Zoning Board of Appeals

1700 E. Beltline Ave, NE, Ste 200
Grand Rapids, MI 49525

(616) 726-2230

OPINION & ORDER REGARDING APPELLANT’S MOTION FOR
RECONSIDERATION

This matter is before the Court on the Appellant’s Motion for Reconsideration of the
Court’s September 11, 2020 Opinion affirming the AZBA’s denial of the eight variance requests
and dismissing the Appellant’s claim of appeal from that decision; the Court having required and
reviewed responses from the Appellees and the Intervening Appellees; and the Court being
otherwise fully informed in the premises; NOW THEREFORE



IT IS HEREBY ORDERED AND ADJUDGED that pursuant to MCR 7.114(D) and
MCR 2.119(F)(3), the Court finds that the Appellant’s arguments set forth in the Motion for
Reconsideration present the same issues already ruled on by the Court, whether expressly or by
reasonable implication.

IT IS FURTHER ORDERED AND ADJUDGED that the Appellant’s Motion for
Reconsideration is considered and denied.

Dated: [ 7 ] g/2/0

BLE AMY GRACE GIERHART
5 CUIT COURT JUDGE
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USCA Case #19-1153  Document #1872368 Filed: 11/20/2020 Page 1 of 2

UPnited States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 19-1153 September Term, 2020

FILED ON: NOVEMBER 20, 2020
TUSCOLA AREA AIRPORT AUTHORITY, ET AL.,
PETITIONERS
V.

STEPHEN DICKSON,
RESPONDENT

Consolidated with 19-1258

On Petitions for Review of a Final Order
of the Federal Aviation Administration

Before: TATEL and MILLETT, Circuit Judges, and SENTELLE, Senior Circuit Judge.

JUDGMENT

These cases were considered on the record from the Federal Aviation Administration and
the briefs and arguments of the parties. The Court has accorded the issues full consideration and
has determined that they do not warrant a published opinion. See D.C. Cir. R. 36(d). Itis

ORDERED AND ADJUDGED that for the reasons set forth in the attached
memorandum, the petitions for review be denied.

Pursuant to Rule 36 of this Court, this disposition will not be published. The Clerk is
directed to withhold issuance of the mandate herein until seven days after the disposition of any
timely petition for rehearing or petition for rehearing en banc. See Fed R. App. P. 41(b); D.C.
Cir. R. 41.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk

BY: /s/
Daniel J. Reidy
Deputy Clerk
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USCA Case #19-1153  Document #1872368 Filed: 11/20/2020 Page 2 of 2

No. 19-1153 September Term, 2020

MEMORANDUM

A local airport authority and others (“the Authority”) petition for review of an FAA
determination that several proposed wind turbines near the Tuscola Area Airport would not be a
hazard to aeronautical safety. The area already contains numerous other turbines. Because the
proposed turbines exceeded the height the FAA presumes to be safe near airports, the FAA
issued a notice of presumed hazard. See 14 C.F.R. 8 77.17(a). The FAA then performed a full
aeronautical study and determined that the turbines would generate clutter on the primary radar
used by the airport for air traffic control but that the aggregate impact on air safety would be
negligible.

The Authority now petitions us to vacate the FAA’s no-hazard determination. They raise
several arguments that allege the FAA’s no-hazard determination was arbitrary and capricious in
violation of the Administrative Procedure Act, 5 U.S.C. 8 706(2)(A). They argue that the FAA
lacked substantial evidence for its determination, and that the FAA failed to consider relevant
factors including the turbines’ local economic impacts and the turbines’ impacts on the airport’s
ability to meet its grant assurances. Finally, they argue that the FAA provided insufficient notice
to permit adequate public comment on the turbines’ safety because the FAA’s notice provided
the wrong aeronautical study number twice.

The petitioners’ arguments are unpersuasive. Their arguments concerning the evidence
essentially just disagree with the agency’s weighing of the evidence. Their disagreement does not
render the FAA’s decision arbitrary or capricious. See Town of Barnstable v. FAA, 740 F.3d 681,
690 (D.C. Cir. 2014). The FAA reasonably concluded that the turbines would not have a
substantial adverse effect on aeronautical safety due to the low quantity of flights that the
turbines would affect and the distance of the turbines from the regular traffic pattern of the
airport. Moreover, the FAA solicited the views of air traffic controllers at the affected air traffic
control facility in Saginaw, and, in their expert view, the additional wind turbines would not
create a safety issue. As for the petitioners’ argument that the FAA failed to consider relevant
factors, the FAA is not required to consider local economic impacts or grant assurances when
determining whether a structure will affect aeronautical safety. See 49 U.S.C. § 44718(b)(1).
Finally, as to the petitioners’ final argument, the FAA’s typographical errors did not prejudice the
petitioners. The notice issued by the FAA provided the correct study number numerous times.
Petitioners do not provide a single public comment that the FAA actually failed to consider due
to the typos. As for the additional comments submitted when the Authority petitioned the agency
to review its determination, the FAA acknowledged those comments and stated that they would
not have changed its determination.
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Supplemental Brief

Appellant, the Tuscola Area Airport Zoning Board of Appeal (“AZBA”), submits this
supplemental brief for the purpose of advising this Court of a new decision from the Tuscola
County Circuit Court in a related matter pending between the same parties.

The AZBA has filed an Application for Leave to Appeal in this Court challenging the
Tuscola County Circuit Court’s November 27, 2019 Order, which reversed the AZBA’s denial of
Appellee Pegasus Wind, LLC’s (“Pegasus™) request for 33 variances to construct wind turbines
near the Tuscola Area Airport. The Application remains pending.

In addition to the original 33 variances requested, Pegasus subsequently sought eight
more variances from the AZBA for the same wind energy project. The AZBA denied those
variances in a resolution dated January 17, 2020, for essentially the same reasons that it denied
the original 33 variances. Among other things, the AZBA concluded that Pegasus failed to
establish (1) a practical difficulty, (2) that the variances would not be against public interest and
approach protection, and (3) that the variances would be in accordance with the spirit of the
ordinance.

On September 11, 2020, the circuit court affirmed the AZBA'’s denial of the eight
additional variances, even though it previously reversed the AZBA’s denial of the original 33
variances. The Order is attached as Exhibit A. The AZBA wishes to bring this decision to the
Court’s attention in connection with the Application. The circuit court reached two different
conclusions regarding the same wind turbine project and on nearly identical facts. This Court
should rectify this error by reversing the circuit court’s November 27, 2019 Order and find the

AZBA properly denied the original 33 variances.

10
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The evidentiary basis supporting the AZBA'’s denial of the eight additional variances is
nearly identical to the AZBA’s basis for denying the original 33 variances — the only difference
being how that evidentiary basis was worded in the two resolutions. In each instance, the AZBA
found the variances for the proposed turbines did not meet the requirements of the Airport
Zoning Act or the Airport Zoning Ordinance, especially in regard to protecting flight approaches.
If the circuit court found the AZBA’s reasoning unclear the first time, it should have remanded
the case for further fact finding and development of the record on appeal, rather than reversing
the decision. Instead, the circuit court ordered the AZBA to issue the variances without
conditions, in contravention of the AZBA'’s statutory authority to impose conditions on permitted
variances. The circuit court erred in reversing the denial, and this error is particularly clear in
light of the circuit court's more recent decision concerning the additional eight turbines.

The AZBA therefore requests that this Court consider the Tuscola County Circuit Court’s

September 11, 2020 Order in connection with its review of the AZBA’s Application for Leave to

Appeal.
Respectfully submitted,
FOSTER, SWIFT, COLLINS & SMITH, PC
Appellant Tuscola Area Airport Zoning
Board of Appeals

Dated: September 23, 2020 By:

Michael D. Homier (P60318)

Laura J. Genovich (P72278)

1700 E. Beltline Avenue NE, Suite 200
Grand Rapids, M1 49525

(616) 726-2230

86419:00001:5020111-1
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OPINION & ORDER

Statement of Facts

In 2017, Appellant Pegasus Wind, LLC (Pegasus) proposed construction of the Pegasus

1

12

Wind Energy Center Project in Tuscola County, Michigan. The proposed location was in the
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agricultural areas of Juniata, Fairgrove, and Gilford Townships. Pegasus submitted applications
for special land use permits to construct and operate the wind project in the townships.

The townships each granted valid special land use permits (SLUPs) in 2018. Pegasus then
obtained township zoning permits and County building inspector permits and then began
construction of the wind turbine foundations and infrastructure for the Wind Project.

After the SLUP approvals, Pegasus submitted applications to the Federal Aviation
Administration (FAA) for determinations of no hazard (DNHs) for the applicable proposed
turbines in the Wind Project. On February 12, 2018, FAA issued preliminary notices of
presurmed hazard for the wind turbines, meaning that further study was necessary before the FAA
would issue final determinations.

The FAA completed an aeronautical study and issued DNHs for the turbines in the Wind
Project on April 3, 2019. After this study, the FAA concluded that “the described structure[s]
would have no substantial adverse effect on air navigation.””! The FAA additionally concluded
that “the proposed construction would not have a substantial adverse effect on the safe and
efficient utilization of the navigable airspace by aircraft or on any navigation facility and would
not be a hazard to air navigation providing the conditions set forth in this determination are
met.™

On June 11, 2019, Pegasus filed applications for variances with the AZBA for 33
proposed wind turbines. After public hearing, the AZBA denied the variance applications.
Pegasus appealed the AZBA’s denial of the variances to this Court, and this Court reversed the
AZBA’s denial of the variances in Tuscola County Circuit Court File Number 19-30829-AA on
November 27, 2019.

On October 22, 2019, Pegasus submitted eight additional variance applications with the
AZBA for eight wind turbines that were denied permits by the Airport Zoning Administrator.
Along with these applications, Pegasus Wind submitted the FAA’s DNH and a letter from
Michigan Department of Transportation (MDOT) confirming that MDOT “concurs with the
FAA’s determination of no hazard,” and that MDOT Tall Structure permits would be issued for

the turbines after the variances were granted.

1 Determination of Ne Hazard to Air Navigation, Aero. Study No. 2018-WTE-21-0E, 1- 12 (2019).
2 1d.
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The AZBA held public hearings regarding these eight variance applications on January
13 and 17, 2020. The January 13 meeting ended without any deliberations from the AZBA.

At the January 17, 2020 meeting, Mr. Campbell of the AZBA moved to adopt a
resolution denying the eight variance applications. The AZBA voted 3-1 adopting the resolution

denying the variance applications for the reasons stated in the resolution.

STANDARD OF REVIEW

The Constitution of the State of Michigan specifically grants authority to the Courts to
review “all final decisions, findings, rulings and orders of any administrative officer or agency
existing under the Constitution or by law, which are judicial or quasi-judicial and affect private
rights or licenses.” Further, this provision states that when reviewing a decision from an
administrative officer or agency, the “review shall include, as a minimum, the determination
whether such final decisions, findings, rulings and orders are authorized by law; and in cases in
which a hearing 1s required, whether the same are supported by competent, material and
substantial evidence on the whole record.”

The Airport Zoning Act, MCL 259.431 ef seq, provides that the Circuit Court shall have
exclusive jurisdiction to affirm, modify, or set aside the decision brought up for review, in whole
or in part, and if need be, to order further proceedings by the Board of Appeals.* “The findings of
fact of the board if supported by substantial evidence, shall be accepted by the court as
conclusive.” MCL 259.461.

“Evidence is competent, material and substantial if a reasoning mind would accept it as
sufficient to support a conclusion.” The supporting evidence needs to be more “than a mere
scintilla, but less than a preponderance of the evidence.”

The substantial evidence standard is a “thorough judicial review of administrative

decision, a review which considers the whole record-that is, both sides of the record-not just

those portions of the record supporting the findings of the administrative agency. Although such

3 Mich. Const. Art. VI, § 28
4 MCL 259.461
5 Lawrence v. Mich, Unemployment ins. Agency, 320 Mich App 422, 431 (2017)

3
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review does not attain the status of de novo review, it necessarily entails a degree of qualitative
and quantitative evaluation of evidence considered by an agency.”®

When reviewing evidence, “Under the substantial-evidence test, the Circuit Court’s
review is not de novo and the court is not permitted to draw its own conclusions from the
evidence presented to the administrative body.”” The reviewing court “must give deference to an
agency’s findings of fact. When there is substantial evidence, a reviewing court must not
substitute its discretion for that of the administrative tribunal even if the court might have
reached a different result. A court may not set aside findings merely because alternative findings

also could have been supported by substantial evidence on the record.”®

ANALYSIS
The Tuscola Airport Zoning Ordinance was promulgated pursuant to the Airport Zoning
Act, 2006 PA 110. Section 1.2 of the Ordinance provides:

An Ordinance establishing airport zoning regulations for the purpose of
promoting the health safety, and general welfare of the inhabitants of the County
of Tuscola by preventing the establishment of airport hazards, restricting the
height of structures and objects of natural growth and otherwise regulating the use
of property in the vicinity of the Tuscola Arca Airport; providing for the
allowance of variances from such regulations; designating the Airport Zoning
-Administrative Agency/Zoning Administrator charged with administration and
enforcement of such regulations; establishing an airport zoning board of appeals;
providing for enforcement; and imposing penalties for violation of this
Ordinance.’

The Ordinance created an Airport Zoning Area consisting of an area between the conical zone
and the circumference created by a circle within a radius of 10 miles and the center being the
reference point of the airport. '

Section 3.3 of the Ordinance provides that “no structure shall be constructed in the
Airport Zoning Area that exceeds certain clearance requirements set forth in that section unless a

Determination of No Hazard has been issued by the Federal Aviation Administration (FAA) and

& Michigan Emp Rel Com’n. V. Detroit Symphony Orchestra, Inc., 393 Mich 116, 124 {1974)
7 Edw. C. Levy Co. V. Marine City Zoning Bd. Of Appeals, 293 Mich App 333, 341 (2011}

8 d.

® ZBAQD4358

10 7BAQ04363; ZBAOD4375
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a variance has been issued by the Airport’s Zoning Board of Appeals under the Ordinance.!!

Pegasus applied for eight variances, only one of the turbines would exceed the height restrictions
of the Ordinance, requiring a variance.

Section 3.6(G) provides that “notwithstanding any other provisions of the Ordinance, no
person may use any lands within the Airport Zoning Area which would raise the descent
minimums of any instrument approach procedure to the airport, or otherwise limit operations at
the airport, as determined by an airspace study conducted by the Federal Aviation
Administration.'* All eight turbines would violate Section 3.6.G. of the Ordinance by raising the
descent minimums of any instrument approach to the Airport, requiring the issuance of
variances.

The Airport Zoning Act, MCL 259.454, provides that a person intending to erect a
structure in violation of airport zoning regulations adopted under the Act, may apply to the Board
of Appeals for a variance if (1) a literal application or enforcement of the regulations would
result in practical difficulty or unnecessary hardship and (2} the relief granted would not be
contrary to the public interest'?, (3) but would do substantial justice and (4) be in accordance
with the spirit of the regulations. A/ four criteria need to be met before the AZBA can grant a
variance, hence failure to establish just one of the criteria would justify an AZBA decision to
deny the variance.

The party requesting a variance, in this case Pegasus, bears the burden of establishing on
the record the facts necessary to demonstrate that the required findings should be made."

Pegasus relies heavily on this Court’s prior ruling in 19-30829-AA, which was an appeal
by Pegasus against the AZBA based on the AZBA’s denial of 33 variance applications. The
record from that proceeding has been incorporated into this record by agreement of the parties.
The Court finds that the most important distinction between the AZBA’s resolution denying the
33 variances (which this Court reversed) and the AZBA’s resolution in this case as to these §
variance applications is that the AZBA’s findings in this case are much clearer, more detailed

and very specific. The evidentiary basis for their decision in this case is easily discernible.

11 7BAO04363

12 7ZBAD04365

 The Ordinance language is distinguished from the statute in that the Ordinance inserts additional criteria by
requiring that, “relief granted would not be contrary to the public interest and approach protection,”
(Z2BA004372).

¥ {gfayette Market & Sales Co v. Detroit, 43 Mich App 129, 133 (1972)

5
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I. ‘Whether the AZBA’s finding that Pegasus Wind failed to establish a practical
difficulty is supported by substantial and competent evidence on the record?

There is no distinction between nonuse variances and use variances detailed in the
Airport Zoning Act (AZA). Practical difficulty is decided by considering, “whether the denial [of
the variance] deprives an owner of the use of the property, compliance would be unnecessarily
burdensome, or granting a variance would do substantial justice to the owner.”!* The practical
difficulty or unnecessary hardship must not be of self-created nature, which means that the party
seeking the variance must not have created the hardship.'®

For nonuse variances, a showing of practical difficulty is the correct standard for
approval.'” Though there is no specific standard for determining practical difficulty, Courts have
considered whether denial of the nonuse variance would deprive the owner of the use of the
property, or whether compliance with the ordinance would be unnecessarily burdensome.'® “The
concept of “practical difficulty’ in zoning law relates to problems inherent in the property itself,
not to the personal conditions of its occupants.”!”

The AZBA made a determination that Pegasus Wind did not show that a literal
enforcement of the Ordinance’s requirements would result in practical difficulty. Pegasus argues
that this determination is unfounded.

Pegasus asserts that the listed reasons for denial are exactly the same reasons for denial as
were utilized by the AZBA on the previous denial of the 33 other turbines. For this reason,
Pegasus alleges that the AZBA’s basis for denial of the eight variance applications is
insufficient.

First, Pegasus argues that the AZBA’s conclusion that Pegasus did not convincingly
establish that shorter turbines or other potential alternative locations are not viable options 1s not
authorized by law. Pegasus states that because it is seeking nonuse variances, there is no need to
establish that the use of alternative turbines or locations is impossible. Laurence Wolf Capital
Mgt Tr. v. City of Ferndale, 61 Fed Appx 204, 216 (2003), states “a nonuse variance applicant

does not need to show...that no other suitable location exists.”

% Norman Corp. v. City of E. Tawas, 263 Mich App 194, 203 (2004).

814,

Y7 Heritage Hill Assoc. v. Grand Rapids, 48 Mich App 765, 769 (1973).

& Norman Corp. v. City of E. Tawas, 263 Mich App 194, 203 (2004).

1% pavenport v, City of Grosse Pointe Farms Bd. of Zoning Appeals, 210 Mich App 400, 403 nl {1995).

6
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Pegasus argues that to comply with the Ordinance by using shorter turbines “would be
unnecessarily burdensome and possibly detrimental to the Wind Project’s economic viability.”
Pegasus explained that it could not use shorter turbines because “virtually all commercial wind
turbines sold on the market and used by developers like Pegasus Wind today are in excess of 400
feet” and would be in viclation of the height limitations in the Ordinance.?® Pegasus is
purchasing turbines from GE and the shortest commercial turbine actively produced by GE has a
height of 486 feet at the tip. Further, the shorter “special purpose” turbines are taller than 400
feet. | |

Pegasus also notes that the turbines that are shorter than 400 feet would be less efficient
than the taller counterparts, which would require Pegasus to site more turbines to produce the
megawatt total needed for compliance with its Power Purchase Agreements (PPAs). The
township zoning ordinance limits the distances between turbines and turbines being in proximity
to homes and property lines. For Pegasus to be in compliance with the Ordinance in this manner
would be unnecessarily burdensome, and at most, detrimental to the Project’s overall economic
viability.

Further, using fewer turbines is not a viable option because “Pegasus Wind cannot
comply with its Power Purchase Agreements (PPAs) and its Interconnect Agreement if these
variances are not granted.” This means that Pegasus Wind would not be able to meet its output
requirements. If Pegasus Wind cannot meet the output requirements of these PPAs, Pegasus
Wind customers have the right to unilaterally and completely cancel the PPAs.

It 1s Appellees contention that Pegasus’ arguments relate solely to their financial bottom
line, when Pegasus argued that using shorter turbines would be “less efficient” and requiring
Pegasus to “site more turbines” would be “at the very least, unnecessarily burdensome, and at the
most, detrimental to the Project’s overall economic vitality.” AZBA states that these arguments
are not related to any practical difficulty with the property.

Pegasus Wind explains that the AZBA concluded that Pegasus Wind’s practical difficulty
1s not inherent to the land or the result of a unique characteristic of the land. Pegasus Wind cites
to case law which states: “The uniqueness inquiry should not in all cases be limited to an

examination of whether there is a uniqueness that inheres in the land itself.”?!

2 Tuscola Airport Zoning Applications Aeronautical Study, September 21, 2019, p. 7.
A Janssen v. Holland Charter Twp, 252 Mich App 197, 204-205 (2002).

7
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Appellees insist that Pegasus does not identify anything unique about the parcels for
which the variances are being requested. The properties are currently used for agricultural
purposes and there is nothing unique about the properties that would prohibit that continued use.
The record shows that the “region” is generally the best suited for wind developments and has
unique siting requirements.

The Appellees cite to case law which states “The concept of ‘practical difficulty’ in
zoning law relates to problems inherent in the property itself, not to the personal conditions of its
occupants.” “The hardship must be unique or peculiar to the property for which the variance is
sought.”® Johnson v. Robinson Township, 420 Mich 115, 126 (1984), held that “there is “no
sound reason” why the principle that “plight of the landowner be due to the unique
circumstances of the property should not be considered by a board of appeals in deciding an area
variance, as well as use variances.”

The Appellees refute the Janssen case by stating that Johnson v. Robinson, supra,
specifically stated that the uniqueness requirement applies to establishing practical difficulty in
non-use variances.>* AZBA further argues that “[tJhe courts have repeatedly emphasized that the
hardship to be unique is ‘not shared by all others.””? The AZBA points ouf that the height and
descent minimum requirements are applicable to all landowners in the Airport Zoning Area and
thus, there is no hardship unique to the specific properties at issue.

Appellees argue that, in this case, Pegasus complains that it cannot use these parcels of
land in the manner that it chooses, and that use is driven by the Power Purchase Agreements that
it chose to enter into before it sought the necessary variance. The Power Purchase Agreements
are unrelated to the subject parcels. The AZBA found that if the agreements create a hardship,
that hardship was created by Pegasus.

It is the AZBA’s conclusion that Pegasus Wind’s hardship was self-created. A hardship
can be defined as self-created “when a landowner or predecessor in title partitions, subdivides, or
somehow physically alters the land after the enactment of the applicable zoning ordinance, so as

to render it unfit for the uses for which it is zoned.”?® Pegasus Wind has explained this project

2 Davenport v. City of Grosse Pointe Farms Bd of Zoning Appeals, 210 Mich App 40C, 403 {1995).
* puritan-Greenfield improvement Ass’n v. Leo, 7 Mich App 659, 671 (1967).

2 Id. at 126.

3 janssen, supra, 204-205.

% City of Detroit v. City of Detroit Zoning Board of Appeals, 326 Mich App 248, 269 (2018)

8
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requires that a developer enter into agreements at the outset of the project to ensure financial
viability, and requires the local zoning requirements be met, which requires a developer to have a
site plan based on finalized lease agreements before obtaining permits.

Appellees present case law which states that a hardship is deemed self-created, and an
applicant is not entitled to a variance, if the property in question has a reasonable use under the
ordinance but the acts of the applicant render the property unfit for the desired use.?” It further
states that to determine if a hardship is self-created, one should examine if the hardship which
the variance is seeking to remedy is created by the applicant, or by the current zoning ordinance,
if the property can “reasonably be used in a manner consistent with existing zoning,” then the

hardship is created by the applicant.?®

Appellees conclude that there is no question that the property has an economically viable

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

use as it is currently zoned for agricultural use. Therefore, any hardship that Pegasus alleges in
its variance applications is self-created by Pegasus’ desire to use the property in a different
manner.

This Court concludes that AZBA’s denial of the variances based on Pegasus failure to
establish that there is a practical difficulty in the literal enforcement of the Ordinance is

supported by competent, material, and substantial evidence on this record.

Ii. Whether the AZBA’s determination that Pegasus failed to show that granting the
variance applications for the eight (8) turbines would not be contrary to the public
interest and approach protection is supported by substantial evidence on the
record?

Pegasus presented evidence that the FAA conducted a study involving technicians from
more than 10 different government offices who each reviewed the project to ensure that it will
not interfere with their specific area of air navigation and safety. The FAA conducted an
additional aeronautical study over a period of more than 1 vear and considered and analyzed the
impact on “existing and proposed arrival, departure, and en route procedures for aircraft
operating under both visual flight rules and instrument flight rules, the impact on all existing and
planned public-use airports, military airports, and acronautical facilities, and the cumulative

impact resulting from the studied structure when combined with the impact of other existing or

¥ 1d. at 263.
* jd. at 264-265.
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proposed structures.” The FAA concluded that “the structures would have no substantial adverse
effect on the safe and efficient utilization of the navigable airspace by aircraft or on the operation
of air navigation facilities,” and issued DNHs for the project.

The DNHs state “Therefore, it is determined that the proposed construction would not
have a substantial adverse effect on the safe and efficient utilization of the navigable airspace by
aircraft or an any navigation facility and would not be a hazard to air navigation providing the
conditions set forth in the determination are met.”?

The AZBA’s resolution found these turbines would be contrary to the public interest and

approach protection, as follows:

Although approach protection was part of the consideration undertaken by
the FAA’s study of the turbines at issue, the FAA Determinations of No Hazard
are not dispositive. The FAA looks only at substantial impacts taking into account
the frequency of certain flights and approaches Risks and flight limitations not
deemed substantial or significant by the FAA will result from the proposed wind
turbines, including:

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

a. The wind turbines pose a danger to pilots during in-flight emergencies which are
by nature unpredictable.

b. VFR pilots will be unable to comply with 14 CFR 91.155 VFR visibility and
cloud clearance criteria in the vicinity of the wind turbines when the flight
visibility is less than 3 statute miles or the cloud ceiling is less than 1400 feet,
while remaining in compliance with the minimum flight altitudes specitied in 14
CFR 91.119. This would require VFR pilots flying in those conditions to
circumnavigate the wind turbines and approach the airport from another direction,
resulting in a choke point, as well as causing a conflict with IFR pilots conducting
a published RNAYV instrument approach procedure to the airport for landing This
adversely affects VFR operations and is a safety issue.

c. The wind turbines require a 300-foot increase in minimum descent altitude for the
VOR/DME-A approach and landing, requiring pilots using the approach to
visualize the runway from a greater distance and creating additional risk. While
the VOR/DME-A approach is not frequently used, not all IFR certified aircraft are
equipped to conduct the more precise approaches preferred by the FAA.

d. Primary radar transmitted from an air traffic control facility is impacted by wind
turbines. Since many VFR general aviation aircraft are not equipped with a
transponder or ADS-B surveillance technology, air traffic control must rely on
primary radar to locate these VFR aircraft. The wind turbines’ interference with
primary radar will impact air traffic control’s ability to determine if these non-
equipped VFR aircraft are airborne near the Tuscola Area Airport. (ZBA00O7307-
7308)

2% Determination of No Hazard to Air navigation, Aero. Study No. 2018-WTE-21-0F, 1-12 {2019).
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The determination by the FAA was that the proposed turbines would have “no substantial
adverse effect on the safe and efficient utilization of the navigable airspace by aircraft or on the
operation of air navigation facilities” if certain criteria are met. Appellees allege that a Pegasus
expert explained that the term “hazard” is a term of art, which is used by the FAA to differentiate
between what the FAA deems to be acce;ﬁtable and unacceptable risks. The FAA will not find a
“hazard” unless the “adverse effect” exceeds one operation per day, or 365 operations in a year.

With regards to the VOR/DME-A approach and landing, the FAA found that the turbines
would require a 300-foot increase in circling minimum descent altitude. The Appellees point out
that the FAA did not consider this “significant” because other more precise instrument
procedures are preferred by the FAA. The Appellees argue that the higher minimum descent
altitude makes it much more difficult to see the runway in reduced visibility conditions and that
the turbines will limit when pilots can fly, as pilots will not be able to land in lower visibility
conditions.

The Appellees cite a concern regarding VFR pilots being forced to circumnavigate the
turbines in reduced visibility conditions, and that this will create a “choke point” near the airport
that will cause a conflict with IFR pilots and create a safety issue. This conclusion is based on
public comment. During the public hearing, Josh Heinlein, a commercial pilot and a pilot who
frequently uses the Caro Airport for a private plane, presented evidence regarding the difficulties
that these turbines would present to a pilot utilizing VFR. (Visual Flight Rules).*® It should also
be noted that 85% of the flights in and out of the Caro Airport are under VFR.

The Appellees were also concerned that primary radar would be impacted by the turbines,
which would in turn affect air traffic control’s ability to determine if VFR aircraft that are not
equipped with transponders flying near the airport. Richard Koerner, a local pilot, had expressed
these concerns.’!

A zoning board of appeals may consider public comments as relevant evidence, but
public comments that are unsubstantiated, speculative, or unauthoritative do not provide

competent evidence to deny the variance.*?

30 7BA 006870-6874; C07021; 007173-007182.
31 7BA 007095-007113 :
32 poikton Charter Twp v. Pellegrom, 265 Mich App 88, 94 (2005).
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Pegasus also refutes the conclusion that the turbines would jeopardize the Tuscola Area
Airport’s ability to meet current or future grant assurances. Pegasus explained that because the
federal grant money comes from FAA and the turbines are determined by the FAA to not be
hazardous to the airport, “it stands to reason that the FAA would not claim a violation of the
assurances because the airport allowed turbines that were deemed to not be a hazard by the FAA
itself.” Even with this argument, Pegasus agreed to indemnify the airport if the grants were
affected for up to 5 years for the $2.6 million in grant money that the airport receives from FAA.

This Court concludes that the AZBA’s denial of the‘ variances based on Pegasus’ failure
to establish that the variances would not be against the public interest and approach protection is

supported by competent, material, and substantial evidence on this record.

II1. Whether the AZBA’s conclusion that granting the requested variances would not do
substantial justice is supported by substantial evidence on the record?

Pegasus Wind presented evidence that without the variances, Pegasus could not move
forward with the Wind Project and would not be able to meet its obligations under its various
agreements. Pegasus Wind’s development could not occur without the variances, and therefore,
substantial justice would be done by granting the variances to Pegasus Wind.

Pegasus argued that granting the variances would do substantial justice to the public,
because there would be no adverse effect on the airport, as FAA and MDOT determined.
Appellees assert that the FAA 1s concerned only with “substantial” impacts based on the scale
for determining whether an “adverse effect"’ is a “hazard.” The Wind Project would also bring
substantial benefits to the community, including nearly $36 miilion in tax benefits to Tuscola
County, community schools, and surrounding townships and supplemental income to its
landowners.

The AZBA determined that Pegasus did not show that granting the variances would do
substantial justice. There is no evidence that the subject parcels will be stripped of all
economically viable use or that no development will be able to occur on said parcels. Denying
the variance means that Pegasus will not be able to develop the properties in the way that they

choose. The owner of the land can still utilize the land in an economically viable way.

12
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The fact that a property owner purchases property with the prior knowledge of an
applicable restriction does not preclude the owner from later receiving a variance.*> Pegasus
knew that obtaining variances would be necessary, but that does not mean that it could not obtain
use of the property and seek the variances. That Pegasus had the knowledge that variances would
eventually be needed is not a violation of the Ordinance. The AZA allows for variances when the
actions of a landowner would violate the applicable ordinance: “A person desiring to erect a
structure, or increase the height of a structure, or permit the growth of a tree, or otherwise use
property in violation of the airport zoning regulations adopted under this act, may apply to the
board of appeals, for a variance from the zoning regulations in question.”* Pegasus would be in
violation of the Ordinance if the turbines were erected, but Pegasus sought variances to ensure
that it was not in violation of the Ordinance, prior to the construction of the turbines at issue.

This Court concludes that granting the variances would do substantial justice to the
public. There will be no adverse impact to the airport, and there will be substantial benefit to the
County. The record does not contain evidence that the granting of the variances would not do

substantial justice.

IV.  Whether the AZBA’s conclusion that Pegasus Wind had not shown that granting
the variance would be in accordance with the spirit of the Ordinance was supported
on the record and by Michigan law?

Pegasus Wind argued that the AZBA incorrectly concluded that Pegasus did not show
that granting the variances would be in accordance with the spirit of the Ordinance. The purpose
of the Ordinance is to promote the health, safety, and welfare of Tuscola County residents by
“preventing the establishment of airport hazards, restricting the height of structures and objects
of natural growth and otherwise regulating the use of property in the vicinity of Tuscola Area
Airport; [and] providing for the allowance of variances from such regulations.”® Pegasus argued
that the only reliable evidence produced on the record suggests that the Wind Project will have
no adverse effect on the air navigation or safety. | |

Appellees assert that the AZBA determination to deny the variances was in accordance

with the spirit of the ordinance. The AZBA concluded that in light of the aviation limitation and

2 City of Detroit, supra at 269.
3 MCLS § 259.454(1).
* Resolution Denying Pegasus Wind, LLC's Application for Variances, 4:a, January 17, 2020.
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the risks that would be posed by the wind turbines, denial of the variance would be most
consistent with the spirit of the ordinance. Though the ordinance also allows variances, the spirit
of the Ordinance is to restrict the size of structures and “prevent” hazards around the Airport.

The AZBA considered the evidence and concluded that the spirit and intent of the
ordinance was not met. The limitations and risks posed by the proximity of wind turbines did not
“promote the health, safety, and welfare” of the County’s inhabitants in the way that the
Ordinance identifies for promoting those values: “by preventing the establishment of airport
hazards” and by “restricting the height of structures” in the vicinity of the Tuscola Area Airport.

This Court concludes that AZBA’s denial of the variances based on the AZBA’s finding
that granting the variances would not be in accordance with the spirit of the Ordinance was
supported by substantial evidence on the record.

NOW WHEREFORE the Court affirms the January 17, 2020 resolution of the AZBA

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

denying the eight variance applications for the reasons set forth herein.

Dated: @?FJ ig , I?JD /ﬁ\ MO

my Grace Gierhart (P51305)

lec;"
|
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Caro, Michigan

Friday, June 12, 2020

(Proceedings commenced at 9:01 a.m.)

THE COURT: Pegasus Wind versus Tuscola
County and Tuscola Area Airport Zoning Board, File
Number 20-31066-AA.

Can I have appearances of counsel for the
record, please?

MR. LAUDERBACH: Good morning, Your Honor.
Jon Lauderbach on behalf of Pegasus Wind.

MS. NISIDIS: Good morning. Jamie Nisidis on
behalf of the appellee, Tuscola County.

MR. HOMIER: Good morning, Your Honor. Mike
Homier on behalf of Intervening Tuscola County [sic]
Airport Zoning Board of Appeals.

THE COURT: All right. Good morning to all
of you. Today's the date and time set for oral
arguments in this matter. Mr. Lauderbach, if you'd
like to proceed.

MR. LAUDERBACH: Thank you, Your Honor. Good
morning.

Your Honor, I feel like I'm -- I'm arguing a
motion for reconsideration. In November of 2019, this
Court reversed the AZBA's denial of variances for 33 of

the turbines in the Pegasus -- Pegasus Project. The
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Court did so through a written Opinion that made
specific conclusions based on the record and the law.
But just two months later they did it again. They
denied variances for eight turbines that are in many
instances further away than the thirty-three turbines.

And we have a map. You probably can't see it
here on my screen, but it's on Page 14 of our brief.
And the black dots on that map are the 33 turbines, the
blue hash marks are the 200 wind turbines that are
already in the northwest quadrant of the airport zoning
area, and the 8 green dots that are even further away
from the airport than many of the 33 are the 8 turbines
that are the -- the subject of this -- of this case.

When the AZBA denied these eight wvariances,
they misapplied the same legal standards, they required
us to prove the same things that the law does not
require us to prove and was again based not on any
competent, material and substantial evidence, and they
did so with largely the same record as had been
developed before. They cite the same cases, and
they're advancing the same arguments on this appeal
that have already been rejected by this Court and found
to be meritless by the Michigan Court of Appeals. The
decision must be reversed.

First, Pegasus established that literal
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enforcement of the Ordinance would result in practical
difficulty. The Court found in its November 27th
Opinion that Pegasus Wind did establish practical
difficulty and that the AZBA's conclusion to the
contrary was not supported by competent, material or
substantial evidence.

Nothing's changed. The practical difficulty
is the same in this case as it was in that case. They
still argue that the difficulty is not unique to the
land and that it's self-created, but it's still
impossible to reconfigure the Wind Project, it is still
impossible to move the turbines, it is still impossible
to use shorter turbines just 1like this Court already
found.

So what's new? Well, in one respect, the
PPAs argument. They -- you may recall that the AZBA
complained the last time around that we hadn't given
them copies of the Power Purchase Agreements. So we
did. Now they argue that we didn't present any
evidence of how much energy we expect to generate from
each turbine. They say that we provide -- failed to
provide information to the AZBA about why we need all
the turbines.

Well, it's right here. 1It's Exhibit C to

each of the Power Purchase Agreements. Each Exhibit C
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which is entitled "Description of the Wind Project"
lists the number of turbines and the megawatts to be
generated by each turbine. When you do the math and
add those numbers up, it comes to 151.1 megawatts just
like we've been saying all along.

So they complained we didn't give them the
information. We give them the information, and then
they don't bother to read it. And that's not right.

Self-creation. They've put a new twist on
this argument that the property can still be used for
agriculture so the harm is self-created. But that's
not the correct standard. They're citing the City of
Detroit case, but they're not citing it correctly.
That case holds that the hardship has to be created by
the applicant's own actions. Here it is not. The
leases that Pegasus has entered into allow it only to
use the property for the construction and operation of
the Wind Project. So denial of the variances would
deprive Pegasus of the use of its interest in the
property.

The fact that the landowners might continue
to use the property for other purposes has -- is
irrelevant to Pegasus Wind because Pegasus Wind could
not use the property for any other purposes, so just

like the last time, the Court should find that we
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established practical difficulty.

Second, the wvariances would not be contrary
to the public interest and approach protection. Now,
the Court may recall the detail that we provided in the
33-turbine appeal which is part of the record in this
case about the FAA aeronautical study process. 1In
fact, the Court's Opinion from November 27th recounts a
lot of these facts: The ten government agencies that
were involved in the study process with the FAA and
MDOT, the rigor of the study, the role of Capitol
Airspace in that process.

Now, we acknowledge and still acknowledge
that the aeronautical study process and the issuance of
determinations of no hazard is not in and of itself
dispositive. We've never said that. What we've said
is because that process is so exhaustive, it is so
comprehensive, that if you're gonna disagree with it,
you better have your own expert, you better have some
evidence, something more than unsubstantiated concerns.

And the Court agreed with us. The Court
found -- and I'm quoting from the -- the November 27th
Opinion. "No evidence was presented by an expert to
substantiate the contention that the turbines would
negatively affect airport operations, nor did the

members of the public cite any reliable authority which
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would contradict Pegasus' evidence."

"...The record does not contain any competent
evidence that contradicts Pegasus' evidence that the
turbines would be in the public interest."

The Court found that approach protection was
a specific category of the FAA study, and the Court
even cited Linn Smith from MDOT and his testimony at
the July 19 hearing and his conclusion that the
turbines would still allow the airport to maintain
appropriate approach protection procedures. And these
eight turbines were part of that exact same
aeronautical study process, and, again, some of these
turbines are farther away from the airport than the 33
turbines and they're sprinkled in among the 200
turbines that are already there.

We've also presented evidence that 188
similar airports around the country have tall
structures at either similar or closer distances.
Pilots routinely have to account for tall structures
when planning for emergencies.

So when it comes to approach protection,
there's absolutely no evidence that these eight
turbines pose any greater impact on the airport than is
already there today.

What's new? Nothing. ©Nothing's changed.

34

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

There were two new concerns raised at the
January hearing, both of which are totally
unsubstantiated and contradicted by the evidence. The
first is this choke point concern. Two pilots spoke at
public comment, one of whom expressed a concern that
circumnavigation of the turbines in reduced visibility
conditions will create a choke point and force traffic
into the same spot. In other words, because pilots
can't fly through the northwest quadrant of the airport
zoning area in reduced visibility conditions, it's --
it's gonna force all the traffic down into these --
into these other approaches.

Well, Capitol Airspace looked at that.
Capitol Airspace as part of the FAA study process
looked at the flight data. Years' worth. There's a --
there's a drawing in -- in the record that shows
with -- with a graph, linear graph, the -- these lines
that show all the flights in and out of the airport.
When you review the actual flight data, VFR pilots
aren't flying in reduced visibility conditions.

There's no change in operations that would
create this alleged choke point. The eight turbines
have no impact whatsoever. And, more importantly,
because of the turbines that are already there, pilots

already have to circumnavigate this exact same area, so

10
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the eight turbines have absolutely no impact
whatsoever.

The second concern that was raised was radar.
The AZBA found that primary radar would be impacted by
the turbines and that that in turn would affect the
ability of Air Traffic Control to determine if VFR
aircraft without transponders are flying near the
airport.

This concern was based on speculation from --
from Richard Koerner. Now, he's a retired pilot. He
told a story about clutter on the radars. As he's
taking off from MBS in his corporate jet, he talks
about clutter on the radar from a wind farm 30 miles
from the airport.

Now, he also admitted he's not an expert in
radar. He actually said -- and you can't see this in
the transcript, but as he's being asked questions by
the AZBA, he actually turns and looks at Ben Doyle from
Capitol Airspace and says, well, ask him, he's the
expert.

He -- Ben Doyle is the expert. He's an air
traffic controller. He's a retired tower chief from
the United States Air Force. Following his retirement
from the Air Force, he's one of a handful of

consultants in the country that do obstruction

11
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evaluation for the FAA. He's participated over -- in
over 50,000 obstruction evaluation matters for the FAA
in his career. So let's look at what the expert,

Mr. Doyle, said.

Even if the turbines create clutter on the
radar, that does not impact airport operations for VFR
aircrafts -- aircraft because VFR pilots are required
to see and avoid.

Now, I know what they're gonna say. I know
what Mr. Homier and Miss Nisidis are gonna say.
They're gonna say, well, now you're blaming the pilot.
We're not blaming the pilot. We're saying that's what
the law requires of a pilot. A pilot has a legal
obligation to see and avoid obstructions, and that --
that duty is imposed on the pilot whether it's a tall
building, a wind turbine or a grain bin.

Mr. Doyle also said VFR aircraft rely on

radio, not radar. And even more importantly -- this
is -- this is the most important thing in my view. He
said the clutter exists right over the object. So

since pilots are already circumnavigating this area
again because of the 200 wind turbines that are already
there, because of the 33 that the Court's already ruled
we're entitled to variances for, these 8 turbines have

absolutely no effect. They create no more clutter that

12
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will be problematic to -- to pilots.

So the only competent evidence in this record
is that these eight turbines don't create any choke
point and have no impact whatsoever on radar. Here
again all the AZBA relied on was unsubstantiated
concerns.

Now, I -- I get it. An AZBA can base a
decision on what they hear in public comment. But just
like the Court concluded in its ruling on the 33
variances, it has to be substantiated. You don't just
get to stand up and say, boy, I'm worried about this.
Because facts still matter.

Being a pilot does not make Mr. Koerner or
Mr. Heinlein experts on air traffic control or
obstruction evaluation any more than driving a lot
makes me a traffic engineer. I put a lot of miles on
my car. That doesn't mean I'm qualified as an expert
to talk about the design of an off-ramp or whether a
roundabout down at M-81 and 75 is better than a traffic
signal. That's not my expertise. I'm a user of the
road. That doesn't mean I know how to engineer it.

Here no fewer than three different experts
all looked at this Project and have no problem at all
with it, the FAA, MDOT, Capitol Airspace, not to

mention Air Traffic Control at MBS and Flint and the

13
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ten government agencies that were part of the
aeronautical study process.

Pilots are not experts in air traffic control
or obstruction evaluation. That's why even Mr. Koerner
said ask Ben Doyle, he's the expert. Even he
recognizes his expertise.

The public interest. The evidence we
supported -- in support of our assertion that the
variances are in the public interest are -- are the
same. We submitted evidence of the $36 million in tax
revenue to the community, to the municipalities, to the
school districts. We talked about the renewable
portfolio standard in Michigan. We talked about -- we
talked about how the Court has to balance that against
the lack of any safety issue identified by the FAA or
MDOT. And the Court agreed. The Court concluded that
we did establish that the variances -- the 33 variances
would not be contrary to the public interest.

What's new? Nothing.

Let's talk about grant assurances for a
moment. The AZBA concluded that these eight turbines
would jeopardize the Tuscola Area Airport's ability to
meet current or future federal grant assurances because
the grants require the airport to not allow airport

hazards. This makes absolutely no sense. The FAA has

14

39

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

already said these eight turbines are not hazardous.

So the AZBA is concerned that the FAA will revoke
grants -- and they identify $2.6 million in grants over
the next five years -- because of hazards that the FAA
has already concluded are not hazards. Not one actual
fact was ever cited in support of this concern.

So we said, okay, that if that's really your
concern, we will indemnify you. We will make you whole
for every dollar up to the $2.6 million that you've
identified that the airport loses because the FAA finds
these are hazards even though the FAA has already said
they're not hazards. If you so much as lose $1, we're
gonna make you whole. And we said you know what? You
can make it a condition of the wvariances. They never
responded to it because it's not really a concern. It
was a red herring all along.

The AZBA also now claims that the turbines
are not in the public interest because electricity --
because the electricity generated by these turbines
will not be used in Tuscola County. That's not how it
works in Michigan. Communities do not self-generate
their own electricity. Electricity comes from power
generation facilities built in other communities.
There's not some magical electricity fairy that flies

around with a magic wand and just creates electricity.
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If every community in Michigan said we don't
want power generated here because it won't be used
here, then nobody could afford to build a power plant.
If -- I mean how would the residents in Tuscola County
feel if the folks in Bay City said we don't -- we just
don't want the Karn-Weadock Plant which generates like
4 gigawatts of electricity? How about if the citizens
in Midland decided we just don't want Midland
Cogeneration Venture, which is a 1.5 gigawatt facility?
Those facilities generate electricity. They sell the
electricity to utilities that in turn sell it to
customers. That's how electricity works in Michigan.
Michigan, including Tuscola County, needs electricity.
This Project and these eight turbines serve the public
interest.

Third, the wvariances would do substantial
justice. 1In the 33-turbine appeal, the Court found
that the variances would do substantial justice, among
other reasons, because a significant portion of the
community supports the Project. Well, that's even more
true here. These eight turbines are all in Gilford and
Fairgrove Townships. There has never been any
opposition from Gilford or Fairgrove Townships to
these -- to this Project or to these turbines. Those

townships actually wrote to the FAA, calling out the
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Airport Authority and Juniata Township for their
anti-wind animus.

And in this decision, the AZBA never
undertook any independent analysis of this factor.
They just said that we failed to show the variances
would do substantial justice for all of the reasons
that they stated previously. But all of the things
they stated previously have already been found to be
insufficient bases to deny the variances.

And in the 33-turbine appeal, the AZBA held
that the variances would not do substantial justice
because we began construction without getting the
variances first. You may recall the -- the
pronouncement by Mr. Campbell about his views on that
subject. Well, not only did the Court find that the
record was absent of any evidence that the granting of
the variances would not do substantial justice, the
Court found that that statement by Mr. Campbell
evidenced failure to exercise objective reasoning.

So when we came back in January, we asked
Mr. Campbell to recuse himself. ©Not only did he refuse
to recuse himself. He doubled down. He said that he
wouldn't. And then another member of the AZBA said
that this Court owed Mr. Campbell an apology for

finding that he had impermissible bias. Then still
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another member of the AZ -- AZBA said wind turbines
were something that needed to be combated. So much for
objective reasoning.

The AZBA has made no attempt to read this
Court's Opinion or the finding of the Michigan Court of
Appeals that the prior appeal was without merit and
actually apply the law in this case.

Fourth, granting the wvariances would be in
accordance with the spirit of the Ordinance. In the
33-turbine appeal, the AZBA based its conclusion that
the variance violated the spirit of the Ordinance on,
quote, "Significant potential risk of airport hazard

posed by the... " turbines. The only basis cited
by the AZBA in this decision is the same thing:
Aviation limitations and risks posed by the wind
turbines.

Our response both then and now is that
granting the variances is consistent with the spirit of
the Ordinance because the Ordinance provides for the
granting of variances. As long as there's no hazard to
air navigation, the Ordinance says we get variances,
and because the evidence shows there's no hazard to air
navigation, the evidence likewise shows that granting
the variances is consistent with the spirit of the

Ordinance. We think the same result should obtain
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here.

So, Judge, if it seems like it's Ground Hog
Day, it's because it is. The record in the 33-turbine
appeal is part of the record here. The arguments that
they're making, the cases they're citing have already
been rejected by this Court and found to be without
merit by the Court of Appeals. We ask that you reverse
denial of the variances.

And you might also recall after your
November 27th ruling the monkey business that we had
with the conditions and the stay pending appeal. We're
gonna ask that you -- you know, they -- they don't like
what this Court has done in the past, and they've been
called out on it. But this time we need -- we're
asking for more specific relief. We ask that you order
the variance certificates be immediately effective
without conditions and without any stay pending appeal.
They've tried everything to slow this Project down.
They can appeal if they want to, but we need to be able
to move ahead with the Project.

Thank you, Your Honor.

THE COURT: All right. Thank you,
Mr. Lauderbach.

Ms. Nisidis, you may proceed.

MS. NISIDIS: Yes, Your Honor.

19
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I wanted just I guess to highlight again the
standard of review that is applicable here. Pursuant
to the Airport Zoning Act, the AZBA's findings of fact
must be accepted by the Court as conclusive if
supported by substantial evidence, and that is evidence
which a reasonable mind would accept as adequate.

While it has to be more than a scintilla, it may not be
less -- it may be substantially less than a
preponderance. So this is not similar to what you
would see in a normal civil action. It may be evidence
that is substantially less than a preponderance of the
evidence.

Additionally, the Court may not set aside the
AZBA's findings merely because alternative findings
could also be supported by substantial evidence. So
you could have a situation where the AZBA had made the
opposite decision on the same evidence and that would
still be supported by substantial evidence.

Additionally, the Court may not set aside the
AZBA's findings simply because the Court would have
reached a different conclusion on the same evidence.

Now I want to focus a little bit on the issue
of the prior decision on the 33 variances which Pegasus
relies heavily on.

I want it to be very clear this is a

20
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different case, this is a different appeal. There is a
different record that was created before the AZBA.

That record has additional evidence on some of the same
issues that were addressed in the prior proceedings and
also has entirely new evidence on new issues. The AZBA
also made more detailed factual findings in connection
with its decision on these eight variance applications.
And, most importantly, Pegasus hasn't offered any legal
support whatsoever, not a single case citation, for its
contention that this Court must reach the same decision
it did in the prior case. This Court is not
constrained by its prior decision, not even on the
legal issues, quite frankly, or on the factual issues
where the evidence may be similar, although that is not
the case with all of the factual issues.

So we would ask the Court consider all of the
evidence and the legal arguments which do include some
case law that's not previously cited in the prior
appeal and ask the Court to reach a conclusion
independent of the Court's decision in the prior case.

Now, Pegasus had the burden of proof before
the AZBA. They had the burden of establishing on the
record the facts which would demonstrate that the
required findings should be made.

And it is permissible for a zoning board as
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the AZBA did in this case to make a negative finding
that the party seeking the variance has not met its
burden. The AZBA was not an adverse party in the
proceeding and did not have the burden to prove
anything. It was not required to retain an expert. It
was not required to accept Pegasus's evidence as
sufficient simply because there was no evidence to the
contrary that was put in.

Pegasus had the burden of establishing the
four criteria necessary for issuance of the variances
requested. If Pegasus failed to establish any one of
the criteria or if the AZBA's findings on any one of
the four criteria meet the substantial evidence
standard, then the decision must be affirmed.

I want to speak just a little bit about the
record. I know we'll talk about that in detail with
regard to the fourth criteria, but to be very clear,
the FAA's determination of no hazard and the expert
evidence that was presented by Pegasus are not the only
competent evidence in the AZBA record. Just because
pilots aren't experts in air traffic control doesn't
mean that they have not provided competent evidence in
this case, and we do have evidence presented by
experienced pilots both commercial and private who

understand the federal regulations that are applicable
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to them as VFR pilots and as IFR pilots.

We also have evidence presented through
studies that were conducted by experts and evidence
presented by members of the public, particularly by
pilots who actually use the airport and are familiar
with how this particular airport works in their own
flying, and those are the people who will be impacted
by the navigation and flight changes that will be
required by the existence of these turbines. And as
Mr. Lauderbach acknowledged, the Court -- and speaking
of the Zoning Board of Appeals, may properly consider
relevant public comment and evidence, including
anecdotal evidence.

So, first of all, with regard to the
practical difficulty issue, we do continue to contend
that practical difficulty has to be based on a problem
that is inherent in the property and not to the
personal condition of its occupant. It also be -- must
be something that results from a unique or peculiar
characteristic to the property. So there has to be
something unique about the property, something inherent
in the property that creates a practical difficulty
from the Zoning of [sic] Board's perspective.

In this case, there is nothing unique or

peculiar about these properties that create the
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practical difficulty that Pegasus is claiming. Pegasus
doesn't even really try to argue that there is. At
most, they say the properties are well suited for wind
energy. But that's not what creates the practical
difficulty that Pegasus relies on. All of the evidence
that Pegasus relies on for the practical difficulty
argument are problems that inher- -- are inherent to
the production of wind energy in general or to Pegasus
in particular in terms of the legal obligations that it
has under contract that it's chosen to enter into.

And I'd also like to note that the fact that
these properties are near the airport and that they're
within the airport zoning area does not render them
unique or make -- or create a practical difficulty
based on something inherent to the property. If that
were the case, then every parcel subject to the same
zoning rules would be considered unique, and that is
simply not the case.

And I want to speak again about the Janssen
case. I know Mr. Lauderbach did not mention it in his
argument here, but it is discussed in the briefing.
That is the case that they rely on to say that, well,
you don't always have to have a unique characteristic
of the property. And -- and Janssen does say that to

some degree, but to the extent that it is actually
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going to mean it never has to have unique
characteristics or there doesn't always have to be,
that would be inconsistent with the Supreme Court's
decision in Johnson versus Robinson Township which does
say that even in a non-use variance situation which has
the same practical difficulty requirement that the
unique characteristic is a required part of that
analysis.

But, more importantly, in the Janssen case,
ultimately regardless of what the court said, they did
find that in that case there was a unique cir- --
circumstance that related to the land and not the
landowner, and that unique circumstance was the fact
that the area was changing from agricultural to
residential. So although the property was still zoned
as agricultural, there was no longer an economically
viable use based on agriculture, and that was proven by
the landowner based on the cost of his property taxes
and compared to the amount of land that he could obtain
by using the property for agricultural use.

So this case is not at all analogous to
Janssen because there is nothing in the land -- or
nothing unique about the land that creates a practical
difficulty for Pegasus in this case.

But even more so, Pegasus simply hasn't
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proven the practical difficulty based on evidence.

What Pegasus has done has made bald assertions without
documentary support in support of its argument. It
hasn't provided any documentary evidence, not the first
time and not this time, in support of its assertion
that shorter wind turbines are unavailable or
impractical. 1It's that the -- GE only makes certain
types of turbines but never explained why it has to buy
its turbines from GE or provide evidence of what
turbines are actually available on the market.

Pegasus has also made nothing but conclusory
statements about why it is impractical to site the
turbines in other locations.

And Pegasus never provided the ZBA with any
evidence of how these turbines fit into the overall
scheme of the Project. Now, Mr. Lauderbach said in his
argument, oh, well, that was on exhibit whatever it was
to the Power Purchase Agreement. Those Power Purchase
Agreements are lengthy. It was handed to the AZBA in
the course of one of the proceedings, and Pegasus never
pointed out that particular attachment or anything to
show how much energy production it anticipated from
these eight turbines. And that was even after Tim
Kinney had specifically asked at the prior meeting for

Pegasus to explain what would happen without these
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eight turbines.

It's much like in a summary disposition
motion, Your Honor, you can't attach a transcript to a
deposition and then not cite the testimony and then
later say, oh, Judge, the testimony is in there, you
should have found it and located it. That's not the
job of the AZBA to, you know, pour through everything
to find what Pegasus thinks is important. We asked
them to provide that information. They provided a
lengthy document without pointing to anything. And so
I don't -- I don't think it's fair to now say, well, it
was buried in there, you should have located it.

So really they never showed how much energy
production would be changed by these smaller turbines,
whether they could meet their standards without these
eight turbines based specifically on how much
production they expected from these eight turbines, and
really most importantly they never talked about, never
provided any evidence of what Pegasus considers to be a
reasonable rate on -- of return on investment. They
simply said, well, we can't get a reasonable rate of
return without these eight. We don't know what that
is. They've never said it. Again, they can say
anything, but without evidence, there's really no

evidence in support of those bald assertions.

27

52

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

And as I pointed out in the Janssen case,
unlike in this situation, they actually came forward to
the ZBA in that case and said here's how much I can get
if T use this property for agricultural use, here's how
much my taxes are and actually demonstrated why they
couldn't get a reasonable rate of return. That has not
been done in this case by Pegasus.

Similarly, with regard to some of the other
arguments that they've made, they've never provided
evidence of the costs they've actually incurred. They
just said we've incurred costs or we have an obligation
to expend a certain amount of money under one of our
Agreements, but they haven't provided that evidence
either.

We also continue to argue, Your Honor, that
the practical difficulty standard -- difficulty
standard cannot be met if the problem is self-created.
And Pegasus acknowledges that. We just have a
different view of what it means to be a self-created
problem.

And the City of Detroit case was limited
simply to the issue of whether or not it was a
self-created problem for the landowner in that case to
have purchased the property knowing that he needed a

variance. And we understand that that in and of itself
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is not a self-created problem, and the AZBA did not
make that determine in this -- determination in this
case. In this case, granted, the AZBA found that the
problem was self-created because Pegasus entered into
Agreements -- other Agreements, not the lease
agreement -- that created legal obligations and now
he's using those Agreements as the basis to claim
practical difficulty.

We also point out that under the Power
Purchase Agreement that Pegasus did provide we now know
that they could have terminated those Agreements if
they didn't have zoning approvals by July 31st. But
Pegasus chose to forge on even though they hadn't even
applied for variances back in July of 2018, and they're
now using the legal obligations under those Agreements
to establish the practical difficulty in this case.

They've also now asserted for the first time
that their use of the property is limited by the lease
agreement they entered into in that they could only use
the property for wind energy and not agricultural use
because that's what they agreed to in the lease. Well,
you can't agree to only use property for one purpose
and then use that to assert that this self-imposed
lease restriction creates a practical difficulty.

That's simply not gonna be the basis for a practical
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difficulty. That is clearly a self-created problem no
different than if a landowner changes land in such a
way or divides land in such a way that makes it
unusable. They entered into an agreement limiting
their use. That's self-created.

So let me jump to the public interest
argument. This really goes back to the issues of
changing the navigation and safety.

So I think it's very clear now -- even though
it really was not acknowledged during the 33, even
Pegasus seems to acknowledge now that the turbines will
change the way pilots fly in and out of the airport and
change when they fly. They've acknowledged that there
are changes with regard to VFR and IFR.

And what's also clear from even Pegasus's
expert's testimony, that the determination of no hazard
doesn't mean that there's no adverse effects on air
navigation. It simply means that the FAA determined
that there's no substantial impact. The FAA uses the
term "hazard" as a term of art to differentiate between
what the FAA considers to be an acceptable risk and
what the FAA considers to be an unacceptable risk. And
Mr. Doyle even explained that under the FAA's
determination of what a hazard is, it's only a hazard

if the change impacts one or more than one aircraft per
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day. In other words, the FAA wouldn't find there to be
a hazard unless more than 365 flights per year were
impacted.

Now, the AZBA is clearly not required to
utilize the same criteria to differentiate between what
it thinks are acceptable risks and what it thinks are
unacceptable risks, (inaudible) indicates in his public
interest analysis.

And while it's not binding on the Court, I
did cite to the Court an Iowa Supreme Court case that
really clarifies what the FAA's role is vis-a-vis a
zoning board, and that case is clear that the FAA
doesn't make those determinations. The zoning board
may make determinations that are different than the FAA
in terms of what they think are acceptable risks near
the airport.

So the first issue is the change with regard
to IFR or instrument flight rule. So there's no
question that these turbines are going to increase the
minimum descent altitude, the MDA, for a particular
instrument procedure that it used at this airport, and
that minimum descent altitude will have to be raised by
300 feet. And that is something that the FAA would
even require. It's part of the determination no

hazard.
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So really what that means is that an IFR
pilot using this particular instrument procedure would
have to be 300 feet higher in the air at the time they
begin their descent and would have to be able to
visualize the runway at that point before they can
land. If they're unable to visualize the runway from
that point now 300 feet higher, then they won't be able
to land. So this reduces the time period when an IFR
pilot using that particular instrument procedure will
be able to fly because they will not be able to land if
there are reduced visibility conditions different from
maybe what they couldn't do now when they would have a
300-foot lower minimum descent altitude.

Now, the FAA and Pegasus both dismiss this
significantly adverse effect because this is not a
preferred instrument approach by the FAA and because
it's not used often enough at this airport for the FAA
to deem it substantial, but some pilots have no choice
but to use this particular instrument approach because
they don't have the equipment required for the more
preferred instrument approach. And, again, the AZBA's
not bound by the FAA's determination of what is a
substantial impact and what creates an acceptable risk
versus an unacceptable risk.

The other issue is with regard to visual
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flight rules. And we know that 85 percent of the
flights in and out of the airport are under VFR, and
this was discussed in detail -- in much more detail in
these proceedings than in the prior proceedings
primarily based on evidence submitted by Josh Heinlein,
who is a commercial pilot and also a pilot who uses the
airport for a private plane that he rents and uses with
his family on a regular basis.

So this really goes to this question of the
6.6-mile radius around the airport that creates a
Class G uncontrolled airspace up to 700 feet. And I
would note that although Mr. Lauderbach says there are
200 turbines in the airport zoning area, first of all,
not all of them violate the height requirements, not
all of them violate the minimum descent altitude
requirement, they don't all need a variance. So those
are irrelevant, number one. If they were taller or if
they were in a different location, they would be more
relevant, and they're not.

So we're really dealing with the 33 at issue
here which is still on appeal currently before the
Supreme Court and then the -- the 8 in this case, 6 of

which are located within this 6.6-mile radius, 2 of

which are outside that radius at about 8 miles. But a
couple of them are at 3 miles. So I guess I would
33
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disagree with Mr. Lauderbach's contention that these --
these are all further out because they are not.

So we also know that VFR pilots then have a
one-mile visibility and being-clear-of-clouds
requirement when they're in this 6.6-mile radius up to
700 feet in Class G uncontrolled airspace. They also
have to stay 500 feet away from any structure. Because
of the 500-feet away from any structure, even Pegasus's
expert agrees that the pilots would have to fly at a
thousand feet now in order to be compliant with these
FAA regulations. That pushes the pilots then into
Class E controlled airspace where there is a greater
visibility requirement. Now they have to be at 3 miles
of visibility and be 500 feet below the clouds. So
this significantly decreases the time during which a
VFR pilot can fly if the turbines are in the flight
path. If the pilot wants to fly in those three-mile --
less than three-mile visibility conditions, they will
have to circum- -- circumnavigate the turbines.

And the point about -- the point that
Mr. Heinlein made about the choke point is that pilots
because of the cost of fuel for their aircraft are
going to take the closest route they possibly can, and
that means they're gonna tightly cut outside the

turbines and that means all of the pilots are gonna be
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taking that same route as they circumnavigate the
turbines, creating a choke point both in and out of the
airport during those weather conditions that would not
allow them to fly above a thousand feet.

Mr. Heinlein again is an experienced
commercial pilot who regularly flies out of the airport
and understands how this is gonna impact this
particular airport and the pilots who fly there.

So, again, this is dismissed by Pegasus and I
guess by the FAA because of the number of flights in
and out of the airport, but, again, the AZBA is free to
make a different assessment of what it considers
significant. And -- and the fact that it impacts
pilots at all is sufficient for the AZBA to find that
it's not in the public interest.

Now, an entirely new issue that was addressed
at these proceedings was the impact of turbines on
primary surveillance radar. So there are various types
of radar. Primary surveillance radar is one type that
uses a transmitter to send out a pulse and then listens
for a return of that pulse off the object such as off
an airplane.

There's no question that wind turbines create
clutter and a severe target. That is again not even in

dispute. And, therefore, it decreases the probability
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of detection.

Importantly, many of the FR [sic] planes can
only be detected through primary surveillance radar
because they don't have the equipment necessary for
other types of radar detection. And, again, that's not
in dispute.

So while the VFR pilots themselves don't rely
on Air Traffic Control, the IFR pilots do rely on Air
Traffic Control and its use of primary radar to locate
where the VFR pilots are and to then have the IFR
pilots avoid the VFR pilots.

So it is our contention again that there is
sufficient evidence in the record to support the AZBA's
finding that the turbines' impact on primary
surveillance radar does create a risk to pilots because
it will be difficult to locate where the VFR pilots
are, those who do not have other types of radar due to
the clutter created by the turbines. And, again, the
AZBA is not required to accept the same level of risk
that the FAA finds to be acceptable.

So let me talk about in-flight emergencies.
This evidence was largely the same in both proceedings.
Again, a number of pilots who actually use the airport
provided testimony regarding their belief about what

will occur in an in-flight emergency situation.
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The FAA does not even consider emergency
situations simply because they are by nature
unpredictable and, therefore, they can't plan for them,
but without question a couple of different pilots
provided personal stories explaining that had the
turbines been present at this airport when they had
particular emergency situations in the past, they would
have had a different outcome and a negative outcome in
their emergency situation. And that again is something
that the AZBA is free to consider even though the FAA
does not.

I just want to mention a bit about this issue
of other tall structures near airports. Number one,
this is a general aviation airport, it's a smaller
airport, so it has different types of flights coming in
and out than you would see at MBS or at the Detroit
Metro Airport, different types of pilots, different
types of procedures being used, different types of
equipment on an airplane. And there are really --
they -- Pegasus provided information indicating that
there are tall structures near other airports even in
Michigan but nothing close to the 41 tall structures
that are requiring variances in this airport zoning
area. And those were really maybe two or three by

Bad Axe. And I don't recall off the top of my head
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what the others were, but they were insignificant in
comparison to what's being requested here.

A couple of issues that came up in the
evidence before the AZBA. There are problems with
visibility of the turbines. Evidence was presented in
that regard depending on the weather conditions. There
was photographic evidence that was put into evidence
showing what the turbines look like in certain weather
conditions and -- and that they are obscured.

There was evidence of a fatal aviation
accident involving -- multiple fatal aviation accidents
involving turbines and the worst of which involved a
visibility issue because the lights were not working
and a notice to airmen was not issued in that case.

And that's what the FAA requires in this case, that --
that there be lighting and that a notice to airmen be
issued when the light is not working for more than 30
minutes. But obviously that doesn't happen in every
case, and that was one of the reasons for the
fatalities in that particular instance that we cited in
our brief.

There was also evidence regarding creation of
turbulence by wind farms and that that adversely
impacts general aviation aircraft, and a most recent

study basically found that further studies of these
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impacts was required. So there's still some
uncertainty about how those -- how that turbulence will
impact general aviation air [sic].

Evidence was presented this time regarding
federal grant moneys tied to the Airport Authority
providing assurances that it will prevent the
establishment or creation of future airport hazards,
and these assurances remain in effect for the life of
the Project that is funded or up to 30 [sic] years.

Now, Pegasus stated its belief at the
hearings that the risk would really only be for five
years but offered no evidence as to why it believed
there was only a five-year risk and offered to
indemnify the Authority up to the amount of grants they
would receive over that five-year period. Certainly
the AZBA was free to find that that was not sufficient
given that the assurances provide that the risk will be
in place for 20 -- or up to 20 years.

With regard to the needs of the community
analysis, we did point out that the electricity will
not be used in Tuscola County. Importantly, the
customers are not supplying the electricity to Tuscola
County.

So we certainly understand that electricity

is produced in a variety of communities and then it's
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sold and used in other communities. In this case, it's
being produced in Tuscola County to be sold to the
Lansing Board of Water & Light and the Michigan

Power -- Public Power Agency. And we cited in a
footnote who's a member of that, and it's none of the
communities that are located in Tuscola County.

So the only point there, Your Honor, is that
there's no evidence that this community needs this Wind
Project in order for electricity to be produced here.

We also submit, Your Honor, that the evidence
does support the AZBA's finding that Pegasus failed to
show that granting the variances would do substantial
justice.

One of the cases that Pegasus relied on is
the Laurence Wolf case. They contend that basically
it's enough that it costs them more to, you know, move
the -- either move the turbines or that they would lose
money, that that's enough on its own to establish
substantial justice. That's a much more nuanced
(inaudible) than that, and substantial justice is not
evaluated only from the standpoint of the landowner.

It is also evaluated from the needs of the community.

And that was what happened in Laurence Wolf.
In that case, the increased cost was only one factor

that the court balanced with the needs of the
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community. In that particular case, the court found
that the structure for which the landowner was actually
seeking a variance would be less intrusive and reduce
the need for other cell towers, and that's part of the
reason that they found substantial justice in that
case, not simply because it would cost more for the
landowner to have to put up a cell tower somewhere
else. So I think the Laurence Wolf case does not
really support Pegasus's position.

We also would submit, Your Honor, that it was
very appropriate for the AZBA to consider
substantial -- the substantial justice question both
from the standpoint of Pegasus and from the standpoint
of the community based on that and that it was
appropriate to consider the evidence that was in the

public interest factor and the practical difficulty

factor because that's really all -- it all kind of
wraps together. To some -- to some degree, criteria
overlap.

In this particular instance, the AZBA found
that the expenditures that Pegasus has already made and
the legal obligations created -- were self-created
problems and, therefore, substantial justice would not
require the issuance of the variances here and,

further, that there was no evidence to specifically
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support this idea that they wouldn't be able to obtain
a reasonable rate of return.

The substantial justice factor also takes
into account whether or not there are any economically
viable uses of the land, and in this case, there's no
question it's common knowledge that these properties
are agricultural in nature. So certainly there's still
economically viable use of the land. And that they
indicated the mere fact that Pegasus had agreed with
the landowners to only use it for a particular purpose
doesn't change the fact that the property itself has
economically viable uses.

So finally we come to the spirit of the
Ordinance. The spirit of the Ordinance is to promote
the health, safety and welfare of the residents of the
county by preventing airport hazards, by restricting
the height of structures and otherwise regulating the
use of the property near the airport. Allowance of
variances is clearly not the primary purpose of the
Ordinance, and the spirit of the Ordinance is certainly
to consider the proposed construction in light of the
welfare of those who use and benefit from the airport.

This is an airport zoning Ordinance. It
relates to the airport. The spirit of the Ordinance 1is

not to consider the welfare of a large, out-of-state
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entity.

And as we pointed out, they are going to be
without question changing the navigation and use of the
airport required, both the VFR and IFR, if these
variances are issued. There are going to be ongoing
safety concerns particularly as it relates to in-flight
emergencies that cannot be mitigated because of the
very nature of those. And -- and, yes, as
Mr. Lauderbach indicated, it is left to the pilot, but
that doesn't change the fact that it creates additional
risk to the pilot.

As we noted, there are also problems
regarding the impact on primary surveillance radar, so
it is our position that the AZBA correctly determined
that the spirit of the Ordinance is not served by the
granting of the total of now 41 variances from the
Ordinance's requirement, which basically means that the
exception becomes the rule.

So for all these reasons, Your Honor, we
believe that the AZBA's findings in this case should be
conclusive because -- considered conclusive because
they are, in fact, supported by the record under the
differential substantial evidence standard of review,
and for that reason, we ask that the AZBA's Resolution

denying the variances be affirmed.
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THE COURT: All right. Thank you.

Mr. Homier, you may proceed, sir.

MR. HOMIER: Thank you, Your Honor.

Your Honor, I want to take a little different
direction because I think Mr. Lauderbach and Miss --
and Miss Nisidis has gone over the record and it seems
to me that both of their interpretations of the
evidence seem entirely reasonable, but it's not their
job, it's not my job, it's not the Court's job to
determine whether or not a different alternative, a
reasonable alternative -- alternative could be made
from the same evidence. And that's exactly what
Pegasus now is asking you to do. They're asking you to
look at this case as if the Court is sitting in an
original jurisdiction claim and render an opinion,
comparing and weighing evidence that the parties had or
heard and then make a decision, one that the Court
might agree with but which might have been contrary to
what the AZBA found, and that's not the standard of
review here.

I think we've gone over the standard of
review, and the standard of review requires more than a
scintilla and less than a preponderance of the
evidence. So just for my own satisfaction, I looked up

synonyms for scintilla, which would be iota, shred or
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smidge. So the Court's going to have to reach a
conclusion that there was not an iota of evidence, a
shred of evidence or a smidge of evidence. And given
the characterization of the evidence by both parties in
this case, I don't know how the Court ever reaches --
reaches that conclusion.

It is the job of the AZBA to hear and weigh
the evidence that it receives. Mr. Lauderbach doesn't
want to count any public hearing testimony. Apparently
that doesn't matter. Well, then what's the point of a
public hearing? Might as well just submit an
application, waive the public hearing and get on with
approving it. That's I suppose what Pegasus's position
would be on that.

The standard of review is very specific here,
and that is if there is substantial evidence on the
record, that is, if there's more than an iota, more
than a shred, more than a smidge, then those facts are
conclusive. The ZBA heard and considered that.

Now, for instance, Mr. Lauderbach wants to
take the record and say things like, well, "...you..."
won't "...see this in the transcript, but... ." Well,
that's a dangerous statement because if it's not in the
record, it's not in the record. I don't get to

construe what the record says and Mr. Lauderbach
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doesn't get to do it and Miss Nisidis doesn't get to do
it. The record speaks for itself.

Moreover, that record, the facts and evidence
were determined by the AZBA. They weighed all of that
information including testimony from actual pilots who
use the airport. I think that's relevant, I think
that's competent, and the AZBA determined that it was
substantial in those instances.

Now, Pegasus might want to discount it, but
that's not their role either. Their role is to submit
substantial, competent evidence on the record in order
for the AZBA then to conclude one way or another.

But the AZBA considered all of that evidence
that it received. It weighed the testimony of the
public because it's required to do so. These weren't
just lay people giving some lay opinion. These are
actual pilots who actually use the airport. And when
anybody says to you, well, you can't see this in the
record but, believe me, it happened, you should be wary
of that.

This Court cannot and should not substitute
its own opinion for the AZBA even if the Court may have
reached a different opinion on the same evidence if
it's reasonable the AZBA reached one decision and me or

Miss Nisidis or Mr. Lauderbach would have reached a
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different decision. We all have our various views of
the evidence presented, but it's not any of our jobs to
weigh that and make a determination. That 1lies
exclusively with the AZBA.

I want to touch on another issue that
Mr. Lauderbach touched on, and that was the
self-created hardship issue, only because he sort of
got the self-created hardship issue turned on its head
where he refers to the Power Purchase Agreement and
says, well, the Power Purchase Agreement says we've got
to produce this much electricity and, therefore, it's
not a self-created hardship. That's exactly what a
self-created hardship is. They entered into a contract
without having the necessary permits to do so, to bind
themselves to a third party over which the AZBA
obviously had no input, and then they use that in front
of the AB -- AZBA to say now you have to grant us a
variance because we're contractually obligated to do
these things.

That's precisely what a self-created hardship
is intended to do away with. You can't very well use
the -- the Power Purchase Agreement as a sword to say
we deserve a variance now. Under that scenario,
everybody would be entitled to a variance. You just go

out, contract with a third party, produce a contract
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and say, see, we got to do these things. That's not
what the law says.

And I just want to touch on a couple of
things with respect to practical difficulty. The AZBA
determined that Pegasus did not establish that
practical difficulty because it wasn't unique or
peculiar to the property. And I think Pegasus spends a
lot of time trying to show that the case law is such
where it doesn't have to be unique or peculiar to the
property, but the case law that they've cited amounts
to, generally speaking, statements from the courts
saying, well, the courts haven't always followed that.

Well, that's not the state of the law now as
Miss Nisidis has told you because those cases were
followed up. In fact, I would submit that those -- the
cases submitted by Pegasus represents mere dicta in
terms of reaching an opinion on those cases and not
establish holdings of law at all.

And so I think it does have to be unique to
the property. And even if it's not unique to the
individualized parcels, unique more to the community at
large. And Pegasus has failed to show that it is.

With respect to this argument about the
impossibility, I think Mr. Lauderbach said it's

"impossible" to reconfigure, it's "impossible" to do
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these things, there's no evidence of impossibility.
None whatsoever. I mean is it difficult? I don't
know. They didn't present that. Is it impossible?
They didn't present that either. So when we talk about
substituting different turbines, would it be more
costly? Maybe. We don't know because they never
presented any of the evidence.

They knew that those questions were going to
come up because they've come up before, and yet they
continue to say that we get to build what we want where
we want because we're bound by this third-party
contract. And that's simply not the standard of
review, that's not the state of the law in terms of
variances, and they've failed to -- to convince the
AZBA based on material, substantial evidence on the
whole record that they should be granted these
variances.

And they want to now discount all of the
evidence that the AZBA received because it was not
their expert, as if producing an expert despite the
fact that you have testimony from other sources 1like
experienced pilots should always win the day. Well,
that might for some people, but these are people who
actually use the airport. And so you would have to

then -- the Court would have to conclude that the AZBA
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is precluded under the statute, under the law from
giving any weight or credibility to that evidence.

If there is weight and credibility to that
evidence as the AZBA determined, I would submit that it
is more than a scintilla, more than an iota, more than
a smidge and more than a shred of evidence. And we've
all looked at the record. We've all interpreted
different things differently. I think all reasonable
approaches. But it's not our determination that
matters. It was really the AZBA because that's their
role. That's the job that they are to do. And they
are experienced. They have particular expertise. And
the case law is such where the Court should defer to
their expertise and opinion on the matters over which
they govern. That -- that is the law.

So, Judge, I -- given all of the arguments
here, I'm not gonna add to the record, I'm not going to
misconstrue it or try and interpret it for you. I
think it speaks for itself. I think the evidence
amounts to more than that scintilla. I think the AZBA
did its job. They weighed that evidence as they did in
the prior case and they reached a conclusion, and we
would ask you to affirm the denial.

Thank you.

THE COURT: All right. Thank you.
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Mr. Lauderbach, your response?

MR. LAUDERBACH: Thank you, Your Honor.

Your Honor, we're not saying it's automatic
because of what the Court ruled on November 27th. We
did, however, read your Opinion and the conclusions
that you reached in that Opinion, and we're asking how
did they move the needle? Why should the Court reach a
different conclusion? The Court made very specific
findings in that Opinion that are equally applicable
here, and none of the evidence that's been relied on by
the -- by the AZBA has moved the needle at all.

First of all, on practical difficulty, the
Janssen case was cited the last time. By the way,
that's a use variance case. That doesn't even apply in
this case. We explained in the last record how the
property, the Project, is an interconnected series of
easements, leases and contract rights, including the
Power Purchase Agreements, and -- and we described at
length the process that a developer goes through to get
all of these approvals in place and, therefore, how
difficult it is to change them once we've gotten to
this stage. And, yes, the contracts are really long.
They're more than a smidge. And when you read them,
they describe exactly what the Project is.

The word "impossible" was not my word. It
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was the Court's word. It's on Page 5 of the Opinion
where the Court said, "Pegasus established ... that it
would be impossible for them to reconfigure the Wind
Project and move the turbines." Not my word. The
Court's word. The same result should obtain here.

With respect to the in-flight emergencies,
VFR, Class E versus Class G air -- airspace, these are
all arguments that were made the last time, and the
Court found they were unsubstantiated concerns and they
were not substantial -- substantial evidence. Yes,
you -- you have a public hearing. Yes, you look at it
all. But the things that people say, the public
comment, have to be substantiated.

The he's the expert, that is part of the
record. What isn't is the fact that he turned his
body. Okay, so I -- I -- I apologize for
editorializing on the fact he turned his body. But
what's at Page 74 of the January 13th transcript is
that Mr. Kinney asked Mr. Koerner about radar
degradation and Mr. Koerner says, "I would defer to the
expert on that one," I'm not sure on that. That shows
that Koerner's testimony about radar degradation is not
competent, material or substantial.

The other expert that we haven't heard

anything about today is -- is P. Stuckey McIntosh whose
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affidavit got waved around at the hearing, this
affidavit that he wrote in a different case about a
different project involving different turbines. Why
didn't they ask him to come to the hearing and have him
talk about this Project and these turbines? Just like
you've said in your November opinion, they didn't hire
an expert. They could have, but they didn't.

The grant assurances. If these were so
all-fired important to the airport, why haven't we
heard about them before? Why didn't we hear about
$2.6 million of grant assurances in the 33-turbine
appeal? Mr. Greene never said anything about it.

Mr. Tussey never said anything about it. The Airport
Authority never said anything about it. The AZBA never
said anything about it.

When we called their bluff on these grant
assurances, they backed right down because their
position was ridiculous. They knew it was ridiculous.
And if that's not the best evidence of the lengths that
they'll go to and the games that they will play to kill
this Project, I don't know what is.

Thank you, Your Honor.

THE COURT: All right. Thank you.

The Court will take the matter under

advisement, issue a written opinion. Anything else
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that you wish
MR.
MS.
MR.

THE

(Proceedings concluded at 10:05 a.m.)

for the record?
LAUDERBACH: No. Thank you.
NISIDIS: No, Your Honor.

HOMIER: No, Your Honor.

COURT: All right. Thank you.
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STATE OF MICHIGAN )

COUNTY OF TUSCOLA )

I certify that this transcript is a complete, true
and correct transcript of the proceedings and testimony
taken in this case via Zoom before the Honorable Amy Grace

Gierhart, Circuit Judge, in Caro, Michigan.

Linda L. Fini, CSR-3278
Official Court Reporter
440 N. State Street
Caro, MI 48723
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(d) Relief granted would be in accordance with the spirit of the regulations of this
Ordinance; and
WHEREAS, Section 1.2 of the Ordinance states that it was established “for the purpose
of promoting the health, safety, and general welfarc of the inhabitants of the County of Tuscola
by preventing the establishment of airport hazards, restricting the height of structures and objects
of natural growth and otherwise regulating the use of property in the vicinity of the Tuscola Area
Airport; providing the allowance of variances from such regulations; designating the Airport

Zoning Administrative Agency/Zoning Administrator charged with the administration and

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

enforcement of such regulations; establishing an airport zoning board of appeals; providing for
enforcement; and imposing penalties for violation of this Ordinance.”

WHEREAS, on or about October 22, 2019, Pegasus Wind, LLC (“Pegasus Wind”)
submitted variance applications under the Ordinance for eight (8) proposed wind turbines that
are part of the proposed Pegasus Wind Energy Center (the “Project”) in Tuscola County,
Michigan; and

WHEREAS, the variance applications are for eight (8) proposed wind turbines identified
as follows:

2019-WTE-4534-0E; structure ID 15
2019-WTE-4535-0E; structure ID 16
2019-WTE-4536-0OE; structure ID 17
2019-WTE-4537-0OE; structure ID 18
2019-WTE-4538-0E; structure ID 19
2019-WTE-4539-0OE; structure 1D 23
2019-WTE-80-OE; structure ID 62-Alt
2019-WTE-81-0OF; structure ID 63-Alt

WHEREAS three (3) of the proposed wind turbines are located in Zone E of the Tuscola
Area Airport Permit Thresholds map and five (5) of the proposed wind turbines are located in

Zone B.
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WHEREAS the cight (8) proposed wind turbines all raise the descent minimums of an
instrument approach procedure to the airport as determined by the FAA and therefore would
violate Section 3.6G of the Ordinance; and

WHEREAS, one (1) of the proposed wind turbines located in Zone B would also exceed
the Legal Height Limitations of Section 3.3 of the Ordinance; and

WHEREAS, Pegasus Wind has provided evidence of valid Special Land Use Permits for
all eight (8) proposed wind turbines which are to be located in Fairgrove and Gilford Township;
and

WHEREAS, on April 3, 2019 and August 11, 2019 the FAA issued Determinations of No
Hazard to Pegasus Wind for all eight (8) proposed turbines; and

WHEREAS, Pegasus Wind has provided the ZBA with a letter from the Michigan
Aeronautics Commission indicating that it concurs with the FAA’s Determinations of No Hazard
and opining that a Michigan Tall Structure Act permit could be issued to Pegasus Wind for the
eight (8) turbines after Pegasus Wind receives local airport zoning variance permit approval; and

WHEREAS, the ZBA held a public meeting regarding Pegasus Wind’s variance
applications on January 13, 2020 and provided Pegasus Wind an opportunity to present and
provided members of the public with an opportunity to comment on the variance applications;
and

WHEREAS, the ZBA held a second public meeting regarding Pegasus Wind’s variance
applications on January 17, 2020 in order to provide the public and Pegasus Wind with
additional opportunity to comment and present and to provide the ZBA with additional time to

review and carefully consider the information provided to it; and
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WHEREAS, the ZBA agreed that the entire record created in June and July 2019
regarding Pegasus Wind’s variance applications for thirty-three (33) proposed wind turbines
would be considered and become part of the record with respect to these eight (8) variance
applications; and

WHEREAS, upon consideration of Pegasus Wind’s eight (8) variance applications and
supporting materials, the presentation made by Pegasus Wind, public comments at the public
meetings, and all other information and materials provided to the ZBA, the ZBA finds that
Pegasus Wind’s variance applications for all eight (8) wind turbines shall be denied for the
reasons stated at the January 13, 2020 and January 17, 2020 meetings and as discussed further
below.

NOW, THEREFORE, IT IS RESOLVED AND THE ZBA FINDS AS FOLLOWS:

1. Pegasus Wind has not shown that a literal application or enforcement of the height

requirements in Section 3.3 and the requirements of Section 3.6G would result in

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

practical difficulty for Pegasus Wind with respect to the eight (8) proposed wind turbines.

In particular, Pegasus Wind has not provided sufficient evidence to
establish that the wind project is not financially viable if shorter wind turbines are
used or if fewer wind turbines are used and has not established the unavailability
of shorter turbines with anything more than conclusory statements. Pegasus Wind
has also failed to provide sufficient evidence that potential, alternate locations are
not viable options for these eight (8) proposed turbines. Pegasus Wind has also
failed to show that denial of the variances would deprive it of use of the property.

The property at issue has other uses, particularly agricultural uses.
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Any practical difficulty to Pegasus Wind from its claimed inability to meet
its obligations under a Power Purchase Agreement without the variances and/or
based on expenditures made by Pegasus Wind on wind turbine construction is
self-created and not a proper basis to grant a variance,

Finally, the practical difficulty on which Pegasus Wind bases its
application for variances is not inherent in the land and not the result of a unique
characteristic of the land.

2. Granting Pegasus Wind variances for the eight (8) proposed wind turbines would be

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

contrary to the public interest and approach protection.

Although approach protection was part of the consideration undertaken by
the FAA’s study of the turbines at issue, the FAA Determinations of No Hazard
arc not dispositive. The FAA looks only at substantial impacts taking into
account the frequency of certain flights and approaches. Risks and flight
limitations not deemed substantial or significant by the FAA will result from the
proposed wind turbines, including:

a. The wind turbines pose a danger to pilots during in-flight emergencies
which are by nature unpredictable.

b. VFR pilots will be unable to comply with 14 CFR 91.155 VFR visibility
and cloud clearance criteria in the vicinity of the wind turbines when the flight
visibility is less than 3 statute miles or the cloud ceiling is less than 1400 feet,
while remaining in compliance with the minimum flight altitudes specified in 14
CFR 91.119. This would require VFR pilots flying in those conditions to

circumnavigate the wind turbines and approach the airport from another direction,
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resulting in a choke point, as well as causing a conflict with IFR pilots conducting

a published RNAV instrument approach procedure to the airport for landing. This

adversely affects VFR operations and is a safety issue.

c. The wind turbines require a 300-foot increase in minimum descent altitude

for the VOR/DME-A approach and landing, requiring pilots using this approach
to visualize the runaway from a greater distance and creating additional risk.
While the VOR/DME-A approach is not frequently used, not all IFR certified
aircraft are equipped to conduct the more precise approaches preferred by the

FAA.
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d. Primary radar transmitted from an air traffic control facility is impacted by

wind turbines. Since many VFR general aviation aircraft are not equipped with a
transponder or ADS-B surveillance technology, air traffic control must rely on
primary radar to locate these VFR aircraft. The wind turbines’ interference with
primary radar will impact air traffic control’s ability to determine if these non-
equipped VFR aircraft are airborne near the Tuscola Area Airport.

Additionally, the variances are not in the public interest because they
jeopardize the Tuscola Area Airport’s ability to meet current or future federal
grant assurances. Grants issued pursuant to the National Plan of Integrated
Airport Systems and the Airport Improvement Plan require grant recipients to
provide certain assurances when accepting a grant, including that the airport will
take the actions necessary to protect instrument and visual operations, to protect

approaches and prevent the establishment of future airport hazards. The Tuscola
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Area Airport has received federal grants requiring these assurances and plans to
seek additional grants in the future.
There is also no evidence that the energy that will be generated by the
Project is needed or would be utilized in the surrounding community.
For all the reasons stated previously, Pegasus Wind has not shown that granting it
variances for the eight (8) proposed wind turbines would do substantial justice.
Pegasus Wind has not shown that granting it variances for the eight (8) proposed wind

turbines would be in accordance with the spirit of the Ordinance.

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

a. The spirit and intent of this Ordinance is reflected in the stated purpose in
Section 1.2, which is “to promote the health, safety, and welfare of the inhabitants
of the County of Tuscola by preventing the establishment of airport hazards,
restricting the height of structures and objects of natural growth and otherwise
regulating the use of property in the vicinity of the Tuscola Area Airport;
providing for the allowance of variances from such regulations...”
b. In light of the aviation limitations and risks posed by the wind turbines,
denial of the eight (8) variance applications is most consistent with the spirit of
the Ordinance.
Pegasus Wind’s applications for a height variance under Section 3.3 for one (1) of the
proposed wind turbines and for variances under Section 3.6.G for all cight (8) proposed
wind turbines do not meet the requirements for a variance under the Airport Zoning Act
and the Ordinance; therefore, Pegasus Wind’s variance applications are denied.
All resolutions in conflict in whole or in part are revoked to the extent of such conflict.

This resolution may be appealed in conformity with the Airport Zoning Act.
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, MEETING
01/17/2020 Page 8
1 M5. FETTING I'll need a copy of that when
2 you're done, if you have an extra copy. Thank you very
3 much. And if you can state your name before you start.
4 MR, HEINLEIN | will.
5 MR. KINNEY: And before you start, can you
6 state your nane and also | don't know if too nmany
7 peopl e know who you are. Tell us a little bit about
8 yourself and your qualifications and all that.
9 MR, HEINLEIN. Okay. M nane is Josh
10 Heinlein. 1'ma resident of Juniata Township. | live
11 within afewmles of the airport there. But |'ve been
12 fortunate enough to nmake ny career as an airline pilot
13 for the past 12 years. Piednont Airlines at first, and
14 |1've been with American Airlines for the past six
15 years. But | get to utilize the airport on a nunber of
16  occasions throughout the year to take the famly up for
17 flights around the area. W rent an aircraft. | don't
18 own one personally.
19 But | want to talk to you a little bit today
20 about VFR flying and what these windm|ls actually does
21 to our air space. So, there's a |ot of noving parts.
22 So, if | get out of -- | get ahead of nyself, just stop
23 me and we'll figure it out.
24 But first of all, if you |look at that first
25 sheet, the Caro airport there, that's a copy of the
Xrigexﬁ$s|lgg§l$??gﬁfhﬁ?ackwn Binghm%a?*js%ﬁthfisgg |P8rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:5ag?§fvﬁ$?§3
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, MEETING
01/17/2020 Page 9

M chi gan sectional chart. It's a VFR flying chart. If
| had a color printer, you' d see that the circle around
that is magenta, a purple color. There is a neaning
for that, and I'Il get to that in a second. But in the
center of that is the airport. And fromthere out 6.6
mles it makes a ring around the airport. And that's
considered the airport's air space. So, fromthe

ground level -- well, let me back up. Qur airport is

© 00 N oo o B~ w NP

defined by two different classes of air space. There

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY

10 is actually six total, but we're only concerned about
11 the two that affect Caro. So, we have class G and

12 class E air space. Cass G goes fromground |level to
13 700 feet. And for 700 feet on up, class E air space.
14 But with those air spaces, there's different

15 restrictions, different needs that the pilots need to
16 neet to fly in.

17 So, | got a chart here. | w sh everybody
18 could see it. But it kind of shows you howthis 6.6
19 mles out. |t goes up to class E air space. But for
20 class G air space, the air space that goes fromthe
21 ground to 700 feet, all we need to fly in that as a
22 pilot is one mle of visibility and to remain clear of
23 clouds. Remain clear of clouds is understood as |

24  could personally fly as close as | want to that cloud,

25 as long as | don't penetrate it. So, you can get as

MIdeps@uslegalsupport.com U.S. LEGAL SUPPORT Phone: 888.644.8080
Ann Arbor | Detroit | Flint | Jackson Bingham Far ms/Southfield | Grand Rapids Lansing | Mt. Clemens| Saginaw | Troy
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1 close as confortably as possible as you want. Once you Eg
2 get into class E air space, we have a different set of g‘
3 rules. Three mles of visibility. And now wth E
4 cl ouds, we either got to stay 500 feet bel ow them or g
5 1,000 feet above and 2,000 feet. So, here's where Eﬁ
6 potential issues cone in. Wen you have a turbine §
7 within the 6.6 mle radius of its airport, which there :g
8 are. There are going to be a nunber of them Those éﬁ
9 turbines stand, fromwhat I'mtold, 499, 500 feet. ;:
10 We'll say 500 feet roughly. Now, we got one nore rule <
11  before we get into that. A mninmumsafe altitude. It,
12 again, varies going over top of cities and congested
13 areas. But right here, the mninmumsafe altitude,
14 which is a federal air regulation, states over other
15 than congested areas, an altitude of 500 feet above
16 surface, except over open water or sparsely popul at ed
17 areas, in those cases, the aircraft may not be
18 operating closer than 500 feet to any person, vehicle,
19 vessel, or structure. A turbine obviously is a
20 structure.
21 So, what that neans is we can't get any
22 closer. Imagine a bubble around these turbines 500
23 feet. A 500-foot bubble surrounding the center of
24  these turbines. And we got to clear that by another

25 500 feet. So, here's where the problemcones in. You
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, MEETING
01/17/2020 Page 11
1 take off. W're able to fly in class G air space 700
2 feet. Al we need is one mle of visibility. You go
3 and take off. You get to these turbines. Now you've
4 got to clear that turbine by 500 feet. Well, if you
5 clear a 500-foot turbine by 500 feet, you got 1,000
6 feet mninum Nowyou're in class E air space. So, if
7 you took off with one and a half, two mles, now you
8 need three mles to get up here in class E air space
9 legally, or we're illegal to do that. So, you don't
10 have the clearance to get over top of those -- to get
11  over top of those.
12 Now, the sane thing happens with -- say it's
13 1,400 feet overcast. Well, we can get over top of
14 those clearance, or those turbines. Because you get
15 1,000 feet -- we're still 400 feet away fromthe
16 clouds. But in the class E air space, again, you got
17 to stay 500 feet bel ow those clouds. So, now we're
18 busting a federal air regulation going into class E air
19 space again. So, what happens here, now you fly out
20 and take off out of the airport. Say you want to go to
21 Bay City. There's a lot of flights that go between
22 Caro and Bay City for sone reason. So, if it's 1,400
23 feet overcast, you can't legally go that way. You're
24 going to have to go around. To go around, you're
25  probably going have to head out towards Vassar and | oop
Xr:gexﬁgsllgg;l%??glitﬁﬁ?ackson Bingham%a?*jsiﬁthﬁsgg |P(G)rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:sag?r?é16vﬁ$?23
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1 your way around up towards Bay City. But any tine you Eg
2 do that, when aviation gas is 5.50 a gallon, you're not g‘
3 going to go too far out of your way. E%
4 So, if you're hugging these turbines, g
5 everyone has got that sane idea. You have a nunber of Eﬁ
6 aircrafts. And all you need is two or three having the §
7 sane idea, either leaving the air space or comng in. :g
8 Now you create |like a choke point where you're going to éﬁ
9 have cl ose contact with these other aircraft. ;:
10 But just, like | said, when gas is that kind <
11  of noney, you don't want to be going 20, 30 mles out
12 of your direction just to get around sonething that
13 doesn't exist up until now they're poaching our air
14  space. That's just what | want to bring to you guys.
15 W live in an area that's unfortunately -- it's
16  beautiful, but our weather is awful, as far as com ng
17 off -- the stuff that cones off the Lake Huron there.
18 W live in an area where it's ever changing. So, we're
19 already limted on EFR flying dates. Now we're really
20 limted, unless you fly south. But if you want to fly
21 north or to the west, you're kind of at the will of
22  these turbines.
23 | knowit's a lot of noving parts, and |'m
24  not a very good public speaker. So, it's hard for ne
25 to put it all in place, but do you have any questions?
Xr:gexﬁgsllgg;l%??glitﬁﬁ?ackson Bingham%a?*jsiﬁthﬁsgg |P(G)rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:sag?r?é16vﬁ$?23

4 ZBA007177


http://www.uslegalsupport.com

, MEETING
01/17/2020 Page 13
1 MR. KINNEY: We appreciate your input, but
2 let me see if | got it straight. If you're in reduced
3 visibility three mles, you can use the class G air
4 space up to 700 feet?
5 MR. HEINLEIN: Correct.
6 MR KINNEY: But if you go above 700 feet,
7 that doesn't apply anywhere. You're in class E air
8 space?
9 MR. HEINLEIN: Correct.
10 MR KINNEY: The three mles of visibility.
11 And then the cloud clearances, you have to stay away
12 fromthe cloud if you're belowit 500 feet, above it
13 1,000 feet, and sideways 2,000 feet fromthe cloud?
14 MR, HEINLEIN:  Yes.
15 MR. KINNEY: So, it changes there at 700
16 feet. But this thing about if you have a 1,400 foot
17 ceiling and unlimted visibility underneath?
18 MR HEINLEIN. Sane thing. |It's still got --
19 it's not an and/or. You got to maintain the visibility
20 and the cloud cl earance.
21 MR KINNEY: But if you had 1,400 feet and 10
22 mles of visibility, can you get over the wind farm
23 | egal y?
24 MR, HEINLEIN. Not legally, no. Because you
25 would be in class E air space with |l ess than 500 feet
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1  below the clouds.
2 MR. KINNEY: So, you got to stay 500 feet
3 blow the clouds?
4 MR. HEINLEIN. Right.
5 MR KINNEY: That puts you at 900 feet?
6 MR. HEINLEIN. Correct.
7 MR. KINNEY: But you can't get over the
8 turbines unless you have 1,000 feet. So, in general,
9 would you say that these turbines affect the VFR?

10 MR HEINLEIN. Ch, absolutely. You' re not
11 tal king about one or two turbines. You're talking
12  about a nunber of turbines. And they're closely -- you
13 get the 500-foot bubble. But if you' ve got the
14 turbines that are a mle apart, that 500-foot bubble
15 quickly condenses. As a pilot, | don't want to go in
16 and out, weaving in and out of these things. That's
17 not a safe way to navigate.
18 MR KINNEY: On Monday we heard that a crop
19 sprayer was trying to do that and it wasn't working out
20 very good for himeither.
21 So, ny understanding is there's two types of
22 rule. Oneis a VFRrule and the other is IFR VFR
23 you pretty well explained it to us. IFR you can take
24  off out of the Tuscola area airport and not have to
25 worry about this?
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1 MR HEINLEIN. Well, it depends, | guess,
2 what you're -- |'ve never taken off IFR out of -- 1've
3 never flown an aircraft that's equipped IFR | should
4 say, out of there. But yeah, | nean, there is always
5 going to be an issue. Sure, you can do it, but it's
6 going to have to -- there mght be a special procedure
7 that's made up by the FDA that says you have to clinb
8 at this kind of clinb radiant.
9 MR KINNEY: Whsat are the qualifications?
10 Does the airplane need to be qualified | FR?
11 MR, HEI NLEIN:  Yes.
12 MR KINNEY: Does the pilot have to be
13 qualified I FR?
14 MR HEINLEIN: Absol utely.
15 MR. KINNEY: Thank you. |s there anybody out
16 at the Caro airport qualified | FR?
17 MR HEINLEIN. Oh, gosh. | would say | am
18 and there m ght be one or two other people. This
19 airport, for the nost part -- | shouldn't say that.
20 Any corporate pilot that flies in there, any sort of
21 professional pilot is |IFR equi pped and has to be IFR
22 rated. But this airport is nore general aviation. And
23 general aviation guys, for the nbst part, are just guys
24  that are weekend warriors that want to go out and fly
25 on days that they're able to fly. Getting the
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1 instrument rating is the hardest rating to get. It's
2 difficult.
3 MR KINNEY: Do you fly IFR wth American?
4 MR HEINLEIN. Ch, yeah.
5 MR KINNEY: We tal ked about a step-down fix.
6 Can you add anything for us that we need to know about
7 a step-down fix?
8 MR CAMPBELL: A step-down fix, we do themin
9 the airplane. | fly an air bus. And it's -- we got to
10 manually do them But they're not fun approaches to do
11 because once you get down to that altitude, you can't
12 descend until you hit that point. So, we call it Iike
13 a dive and drive. You dive down. You get to that
14 point. I'msorry. You level off until you get a
15 certain distance fromthe airport, whatever that
16 defined point is. And then it gives you anot her
17 altitude that you can descend to. And the air bus is
18 tricky because you're not allowed to descend until you
19 get to that point. You're alnost always in an
20 automated situation. So, we have the auto pilot on.
21 But when you go to pull the altitude to get that thing
22 to descend, it takes five to six seconds for that thing
23 to spool its engines back and then start to descend.
24  So, by that point, you start over shooting your m ssed
25 approach point. Because once you get down, you either
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1 see the runway or you don't. And you got to get out of
2 it. But it's -- a dive and drive is not sonething
3 that's -- it's not sonething we | ook forward to.
4 MR KINNEY: Ckay. W talked about it nore
5 than once. And I'ma little bit skeptical.
6 MR HEINLEIN: You don't see them |If you do
7 see them they're on |ike an R nav approach or a VOR
8 approach. For the nost part we do ILSs. But you get
9 to sonme of the farther west airports out there and they
10 have sone of these step-down fixes. San Diego is a
11 good one. And | don't know if |I've ever been stable
12 there yet.
13 MR KINNEY: Any other questions for Josh?
14  Thank you very mnuch.
15 MR HEINLEIN. Do you want to keep this?
16 MR KINNEY: | think we're good. There is a
17 few people that were trying to take a picture of it.
18 So, if you want to leave it --
19 MR. HEINLEIN. | can just leave it up here.
20 MS. FETTING Josh, you can just bring that
21 up here. W'Ill need that as part of the record.
22 MR KINNEY: Ckay. Anybody else on this side
23 that has new information? Anybody el se back here?
24 M. Geene, right? M. Joe Geene, right?
25 MR GREENE: Yes. |'ve got a couple
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1 coments. |1'mJoe Geene, the Caro Airport manager.
2 Nunmber one, the consultants that they're
3 usi ng never contacted nme or anybody on the board of the
4 airport about anything about the airport. The one
5 thing | handed out to you is turbines around the GA
6 airports in Mchigan. Bad Axe, greater than five
7 mles. Alm, greater than five mles. Ludington,
8 greater than five mles. Cadillac. There has not been
9 any record of 41 variances applied for in the state of
10 Mchigan for turbines anypl ace.
11 Then | got a letter fromLynne Smth. He's
12  supervisor for MDOT aeronautical. He basically said
13 boards that had variances requests for w nd turbines,
14 that | can think of, like Alma, lonia, and Bad Axe.
15 And many boards have declined variance requests at one
16 point or another. Typically cell towers are deni ed.
17 They have a tough tinme proving hardship, you know.
18 Gatiot county, airport in Alma, had nunerous variance
19 requests for wind turbines over the years. He's not
20 sure of the nunbers. Limtations are set by the
21 M chigan Aeronautic Conm ssion on airports that have
22 the highest limt of 500 feet without a variance.
23 And then we did a spreadsheet of basically
24 all of the airports in Mchigan. And the only ones we
25 can find out is that the Tuscola area airport is being
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1 encroached within five mles. They' re sonmewhat outside
2 of the five mles. | already gave the spreadsheet to
3 Jodi. Any questions?
4 MR KINNEY: So, how did we get forty-one?
5 MR GREENE: The thirty-three that were
6 denied and these eight.
7 MR KINNEY: But nobody el se out there is
8 even close in the whole state of M chi gan?
9 MR GREENE:. As far as we can find out, yes.
10 MR KINNEY: kay. So, if this happens,
11 we'll be used as a precedent.
12 MR, GREENE: Yes.
13 MR KINNEY: | got another question. W
14 talked a little bit last time about the airport taking
15 noney, federal grants. And as a result, there are
16 assurances that the airport has to provide for
17 different things. One of them being encroach
18 protection. So, how does the airport and the airport
19 authority go about insuring that the approaches are
20  protected?
21 MR. GREENE: Basically by the zoning that was
22 in place. And sone of the approaches we have, for tree
23  height and stuff, we can go and we have easenents on
24  property to cut the trees and stuff on their
25  approaches.
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<
1 MR KINNEY: So, you wite this ordi nance. g
2 You establish this ordinance. W0 approved that thing? g‘
3 MR GREENE: The county board of 5
. @
4  conm ssi oners. o0
@
5 MR, KINNEY: The county and the state of =
[\
6 M chigan? S
(OY)
7 MR. GREENE: Yes. They helped wite :‘:
8 ordinances. Lynne Smth was on the panel that hel ped 2
@)
9 wite it. >
_ <
10 MR KINNEY: The federal governnment, FAA did
11 they have anything to do with that?
12 MR GREENE: It was before nmy tinme. | don't
13 know.
14 MR KINNEY: And then after that ordinance is
15 established and approved, then | guess it's up to the
16 airport authority to enforce the thing?
17 MR. GREENE: Yes. Airport and the county.
18 MR KINNEY: kay. Any other questions
19 for --
20 MR CAMPBELL: | have a couple questions for
21 M. Geene. Wiy was the original hanger renoved at the
22 airport?
23 MR GREENE: |'mnot positive. | think it
24  was too close to the runway.
25 MR CAMPBELL: That's ny understanding. The
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1 FAArequired it to be renoved because it was too close
2 tothe airport -- | nean to the runway, not the
3 airport.
4 Wiy was M. MCarl's trees topped at the end
5 of the runway?
6 MR GREENE: Because of the hei ght
7 restriction. And we need to top themagain right now
8 MR CAMPBELL: And why do RSD nodel airpl anes
9 no longer fly at the airport on a Sunday afternoon?
10 MR. GREENE: Because of the hazards to
11 another aircraft, | think.
12 MR CAMPBELL: Flying nodel airplanes at the
13 airport on a Sunday afternoon is a hazard to flight; is
14  that correct?
15 MR. GREENE: Yes.
16 MR. CAMPBELL: Thank you.
17 MR. KINNEY: Anything else for M. G eene?
18 MR GREENE: Ckay. Thank you.
19 MR. KINNEY: Thank you. Back over on this
20 side. Go ahead.
21 MR. CHLDS: Carl Childs, Fairgrove.
22 First off, I want to thank you all for
23 working on trying to protect the airport. But in the
24  long run, | think you guys can make it so that
25 everybody will conme vote on this thing. As this pilot
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1 MR, KI NNEY: Next. @
2 MR. HEINLEIN. Can | say one nore thing. g‘
3 Just to clarify sonme things, fromwhat |'m hearing E
4 here, I'"'mnot tal king about not able to clear over top g
5 of these because of performance issues. W're talking 5
6 about a protected air space. It's a 6.6 mle ring. §
7 The air space changes once you get outside of that. It :g
8 goes -- the class G goes to 1,200 feet. So, at that 2
9 point, to even get off the ground, you're going to have ;
10 to have the requirenents for class G air space and <
11 you're going to have to be able to clear those. That's

12 not what |I'mtal king about. [|'mtalking about inside

13 that ring you cannot clear those obstacles if you're

14 within a certain visibility or the cloud requirenent.

15 And that other comment that M. Russell nade

16 about that aircraft flying high, again, that's an

17 instrunment rated flyer. He's not flying VFR He's

18 under instrunment flight rules. A conpletely different

19 set of rules. So, that doesn't buy in this argunent.

20 | get the inpression that we're tal king about clearing

21 these things performance wise. That's not what |'m

22 talking about. It has to -- we're clearing themw thin

23 a certain visibility in cloud cover in order to neet

24  the federal air regulations in that air space.

25 Hang on. | just had one other thing that |
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1 wote down here. Onh, the other comment about them Eg
2 being six mles away and we sit in a hole. Again, g‘
3 we're not driving a car. W're flying airplanes. E
4 W're going twice the speed of a car. And that's a g
5 general aviation airplane. If you cone in in a Lear or 5
6 sonething like that, you're coming in at 200 knots, §
7 slowing down to approach speed. So, six mles is :g
8 covered within a mnute. It's not | get six mnutes to éﬁ
9 figure out what I'mdoing here. |t cones quick. | ;:
10 just wanted to clarify. |'msure you guys knew that. <
11 But, again, it sounded |ike people were confusing the
12 air space with performance getting over top of these
13 turbines. That's not what | was trying to portray.
14 MR KINNEY: And as far as clearability and
15 no clouds and unrestricted visibility, then it's not
16 even an issue, is it?
17 MR. HEINLEIN:. Correct, no.
18 MR KINNEY: And you just clinb up and go
19 where you want to go.
20 MR HEINLEIN. And, again, that's | don't
21 want to say biased, but an air space is protected air
22 space. W're at 6.6 mles. It's not that nmuch to nake
23 a radius. Wiy would you want to conprom se that by
24  putting in that many structures. That's |ike putting
25 concrete blocks on a highway to go in and out. | just
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1 don't understand it, but | don't understand a whol e | ot Eg
2 of things in this life. But, no, VFR you're fine. g‘
3 W're talking about wthin a -- Nancy gave you that E%
4 data. Wthin a certain visibility we're unable to fly. g
5 W're unable to get over those turbines and renain Eﬁ
6 legal. Eé
W
7 MR. KINNEY: Ckay. Thanks. Next. Go ahead. :g
8 MS. ATKERSON. Maureen Atkerson, |ndianfield éﬁ
9  Townshi p. ;:
10 I*'m handing you two different reports, <
11  synopsis. And Jodi has received both of these. The
12 first iteml'mnot going to take a long tine in
13 covering. It's insight to evidence of wakes in the far
14 field behind offshore winds. |It's the first insight
15 evidence. This was published on line on 2/1/18. Now,
16  know that we're not off shore. W're on land. But --
17 and this was published by the National center for
18 Biotechnology Information U.S. National Library of
19 Medicine in Bethesda. And it says while in nost
20 weat her situations the wakes of wind turbines are only
21 a local affect wwthin the wind farm the satellite
22 imagery reveals wnd farm ng wakes to be several tens o
23 kilonmeters in length under certain conditions. And
24 this is the study that shows what these conditions and
25 how it affects them So, like |I said, | know it says
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1 soneone else said, | believe, | didn't have a chance to
2 count them Wthin your ten-mle circle there's how
3 many wind turbines are already up. And | didn't know
4 if any of themever applied for a variance before.
5 MR. KINNEY: Those are outside the authority,
6 airport zoning ordi nance.
7 MR HESS: Sone of themare inside that inner
8 circle. And | guess |I'd have to | ook at the map. And
9 I'lIl let a professional do that. But | guess --
10 MR KINNEY: Al right. | think your three
11 mnutes are --
12 MR HESS: Oh, |I'mup. Al right.
13 MR. KINNEY: W appreciate your comrents
14 though.
15 MR HESS:. | appreciate it too. Thank you.
16 MR, KINNEY: Next.
17 MR GREENE: |'m Joe Greene. Just one nore
18 statenent. The airport's attorney submtted a docunent
19 to Jodi that | would like you to consider. Scott had
20  submtted it.

21 MR KINNEY: Ckay. Thank you. W do have

22 that before us here. Thank you. Anybody el se?

23  Straight back there. D d you already tal k?

24 MR RUCKLE: Well, we had another guy that

25 tal ked before.
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1 enough tinme left. Thanks.
2 MR. PUMFORD: So, we'll get through a couple
3 of the concerns that we've heard here. Starting with
4 where we left off last tinme. You asked us what happens
5 if the variances are denied by the AZBA. If they are
6 denied, then Pegasus Wnd's entire project will be
7 jeopardized.
8 As stated in our power purchase agreenents
9 wth our custonmers, the custoners have the absolute and
10 unconditional right to termnate the agreenent if
11 Pegasus Wnd fails to conmence comerci al operations by
12 the end of June 2020. And we actually have the power
13 purchase agreenents that we'll hand to Jodi. After I'm
14 done with this, there are a couple docunents that we'l]l
15 hand in. So, if that happens, then Pegasus Wnd's
16 project is not viable and they' |l have no customer to
17 deliver the energy to. Wthout the Pegasus Wnd energy
18 center, the project, there is a significant risk that
19 Pegasus Wnd, the business, wll cease to exist.
20 It was asked what is the closest turbine to
21 the airport. And for reference, |I put the map back up.
22 So, again, the circled dots are the various turbines.
23 The closest of those eight various turbines is 3.66
24 mles away. And | think the turbine that is directly
25 west of the airport, the closest one there, that's the
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1 closest one to the whol e Pegasus project is 3.2 mles
2 away. But, again, the closest of the eight various
3 turbines is 3.6.
4 | also wanted to follow up to Don
5 dinesmth's question about whether there had been any
6 aircraft incidents around the airport. M. Cdinesmth
7 asked whether NextEra had any aircraft incidents around
8 the airports as a result of its projects. And we
9 don't. W think that M. Cinesmth may have been
10 referring to a plane accident that did not occur near
11 an airport, but did involve one of NextEra's w nd
12 turbines in South Dakot a.
13 MR CLINESMTH: | wasn't referring to
14  anything. But yes, | do know about that, yes.
15 MR PUMFORD: kay. Well, | can respond a
16 little bit to that as well. That accident was
17  discussed during review of our 33 variances before.
18 MR. CLINESM TH. Ri ght.
19 MR PUMFORD: The entire record for that
20 woul d be presented as part of the proceeding. But in
21 addition to that, we're going to submt the National
22 Transportation Safety Board report of that accident and
23 it's got the details init.
24 | also wanted to address the clai mthat
25 turbines are putting the airport at risk of being
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1 |iable to pay back federal grant noney for violating
2 the national plan of integrated airport systens in the
3 airport's capital inprovenment plan by allow ng airport
4  hazards.
5 So, the bottomline, the airport is not at
6 risk of losing its federal grant noney or having to pay
7 It back because of these eight turbines at issue. The
8 airport's federal grant noney cones fromthe FAA. The
9 FAA has determned that these eight turbines are not
10 airport hazards as all eight have received
11 determ nations of no hazard. So, it stands to reason
12 that the FAA would not claima violation of the
13 assurances because the airport allowed turbines that
14  were deened not to be a hazard by the FAA itself. That
15 woul d make no sense.
16 By the same token, the DNHs indicate the
17 FAA's view that the turbines are conpatible with nornal
18 airport operations. There are plenty of other turbines
19 in the airport zoning area that have never given rise
20 to these concerns fromthe airport authority in the
21 past .
22 W' ve researched this issue and concl uded
23 that the FAA has never required an airport to repay a
24  capital inprovenent grant because of a failure to
25 conply with the assurances referenced during public
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1 comment at the January 13th neeting. Also, it's not
2 clear fromthe hand-outs or public information that
3 what the termis for these grants. But we believe the
4 airport authorities grant nmoney is going to be at risk
5 of revocation. It would only be for five years from
6 the date of the grant. So, even though there is no
7 risk of the authority having its grant noney revoked,
8 Pegasus Wnd is willing to indemify the airport
9 authority for up to, | think, 2.6 mllion was the
10  nunber that was given as the anount of grants the
11 airport has received so far. W're willing to
12 indemify the airport authority for the next five
13 years. So, in the event that the FAA cones back and
14  asks for that noney, as a result of Pegasus Wn's
15 variance turbines, then we wll nake the airport
16 authority whole for whatever anmount of noney the FAA is
17 asking for. So, if that's sonething that you guys want
18 to pursue, then this indemity obligation can be nade a
19 condition of the certificates of variance.
20 There was a | ot of talk last tinme, a question
21 does the FAA issuance of a notice of presunmed hazard
22 indicate that a structure wll be hazardous. The
23 answer is no. A notice of presumed hazard is just a
24 step in the overall process. It nmerely indicates the
25 project did not neet the FAA's criteria for automatic
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1 approval and that further study is necessary in order
2 to nmake its final determ nation one way or the other.
3 This is clearly described in FAA order 7400.2M as in
4 Mke. And the FAA provided the follow ng explanation
5 that's in response to condition for discretionary
6 review This is a quote. "The issuance of the notice
7 of presuned hazard is the FAA's initial action that
8 advises the structure's proponent that the w nd
9 turbines exceed the FAA's obstruction criteria in
10 14CFR77.17. This prelimnary notice is not the FAA s
11 final agency determ nation and does not predict a
12 certain result in the aeronautical study process. Wen
13 a structure exceeds the obstruction standards as
14 outlined in 14CFR, part 77, it does not nmean the
15 structure is a hazard during navigation. Rather, it's
16 an indication that the structure nmust be studied
17 further to determne any adverse affect on operation in
18 the natural air space and whether or not the adverse
19 affect is substantial. | just wanted to clarify that.
20 So, the FAA after gathering all the facts,
21 made a final and binding determnation that the Pegasus
22 Wnd turbines pose no threat to air navigation.
23 One other thing | wanted to address before
24 turning over the mcrophone is a comment about the
25 Juniata. But | just wanted to clarify, the 2.2 mllion
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1 that's going to Juniata Township, and the mllions
2 going to the others, is representative of the turbines
3 that are going to be placed in that township. So, that
4 was for the 19 turbines in Juniata. Not the 33 or ful
5 60 turbines. And yes, if you break down the 2.2
6 mllion, it does turn out to be about 70k a year. That
7 70k a year is a 35 percent increase to the general fund
8 of Juniata Township, which is not insignificant.
9 For sone of the nore technical questions, Ben

10 Doyle is going to cone and respond to sonme of those as

11 well.

12 MR DOYLE: Good afternoon. Again, Ben

13 Doyl e. Thank you for the opportunity to get up and

14  speak today. | really appreciate it. W heard a | ot

15 on Mnday and we've heard a lot tonight. And |I'm going

16 to do ny best to try and address sone of the coments

17 that have been nmade to the best of ny ability.

18 So, it strikes nme that a |Iot of the comments

19 that have cone out today and | ast week address

20 restrictions of air space, visual flight, inpacts to

21 the efficiency of operations, where can | fly, when can

22 | fly, do | have to circumavigate a wind farmto do

23 that, does that create increased cost for me and fuel

24  burned. Those are all really, really rel evant

25 questions, and | think that they need to be addressed.
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| want to talk a little bit about change and i npacts.

If you -- the map behind you, you've |ooked at it a few
times now. It has those green and purple rings around
the eight turbines in question. And the blue and the
red icons represent all of the turbines and tal
structures, non turbine tall structures that are

exi sting today. And as you can see, the turbines in

question are adjacent to or anongst those existing

© 00 N oo o B~ w NP

turbines. So, when we start tal king about assessing
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10 tall structures, and when the FAA conducts its

11 aeronautical studies, the very first thing -- | talked
12 about this on Mnday, but I want to reiterate. The

13 very first thing that the FAAis |looking at is actual
14 real inpact based on the safety standards that the FAA
15 has established. The rules and regulations, if |

16  brought themall here, | could fill that table with

17 bi nders of rules and math and everything else. So, if
18 there is an actual inpact on the air space, and it

19 requires a pilot to have to fly a higher altitude, or
20 in a different direction, that's an actual inpact

21 that's in effect. And | think, M. Kinney, you were
22 driving in that direction in sone of the questions you
23 asked me on Monday. But the question then -- so,

24 that's the first thing that the FAA is |ooking at. The

25 second thing that the FAAis |looking at is what that

MIdeps@uslegalsupport.com U.S. LEGAL SUPPORT Phone: 888.644.8080
Ann Arbor | Detroit | Flint | Jackson Bingham Far ms/Southfield | Grand Rapids Lansing | Mt. Clemens| Saginaw | Troy
114

ZBA007244


http://www.uslegalsupport.com

, MEETING
01/17/2020 Page 80
1 I mpact or that effect is going to have on the air
2 space. And | gave that kind of silly exanple of
3 putting a turbine on the end of the runway and what
4 that would do to an airport. So, when | tal ked about
5 efficiency versus safety. There is no question it's
6 safety. | wll contend that all day long. The
7 question is efficiency.
8 So, when we start |ooking at efficiency
9 inpacts, we look at what will the pilot tonmorrow, the
10 pilot of tomorrow, not be able to do that the pilot of
11 today can do. And when | |ook at these turbines, these
12 eight turbines in question, and | |ook at their
13 locations, and | think about VFR flight, | know a
14  couple of things. | know that the VFR drive patterns,
15 that critical time when the pilot is |landing and taking
16 off, are unaffected for the existing and the future
17 state of the airport, including that 1129 new runway.
18 When | | ook at outside of those VFR drive
19 patterns, and | look at the en-route environnent, and |
20 ask nyself is that affected, | can't help but cone up
21 with the answer no. And what | nean by a fact is how
22 is the pilot going to operate his aircraft, or her
23 aircraft, different in the future.
24 A | ot of credence was given to concerns
25 regarding protections of aircraft operations when the
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1 weather mninuns are reduced. So, when that pilot is
2 flying in marginal VFR or VMC or IMC conditions, if
3 they're forced to be in, and | say forced, forced to be
4 in class Gair space with that 700-foot ceiling, do you
5 have a conpression of air space. And the answer is you
6 could. And the FAA takes that into consideration.
7 In this case though, |I don't see it. Because
8 apilot that is going to cone in and land at this
9 airport, a pilot that may have taken off during better
10 weather conditions and got caught in a situation where
11  now he's forced to fly into the airport when the
12 weather is |less than what you woul d hope it to be to
13 | and, is not going to be able to get across the w nd
14 farmto the northwest, the existing wwnd farm That
15 pilot is going to have to circumavigate. So, | don't
16 see a change occurring there.
17 We tal ked about what -- | heard sonebody say
18 today what if a pilot takes off during these weather
19 conditions when they only have to have a mle of
20 visibility and clear clouds. W know statistically
21 that that's not happening. W know that pilots are
22 meking the smart decision and saying this is not the
23 type of weather that | want to fly in. W know t hat
24  because we | ooked at the weather and we | ooked at the
25 flight tracks. And that's part of training pilots and
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1 good decision nmaking, conpliance with part 81. So, we
2 know it's not happening. But beyond that, if a pilot
3 decides to take off and fly in that weather -- |'m not
4 saying it will never happen. A pilot can be forced to
5 take off. Maybe he's flying, you know, a ned vac
6 flight. There are those safety procedures that protect
7 that pilot and decision making goes into that. So, |
8 don't see a change here. | don't see a change in the
9 operations. I'msorry, | don't see an inpact to the
10 operations or do | see a change to the operations.
11 W tal ked about choke points and VFR pilots
12 being forced around the wind farmand onto 624. Again,
13 in any weather condition that is VMC, it's not an
14 issue. W're really talking about |IMC forcing flight
15 into class G when that ceiling is at 1,000 feet. [|'m
16 sorry. Wen that visibility is down to a mle and that
17 pilot is trying to get in.
18 So, the question came up what do we do about
19 aircraft making an approach to that airport, circling
20 around fromthe northwest to the southwest, shooting an
21 approach, and nmaybe going up to the northeast and
22 coming in fromthe northeast. And how do we separate
23 those airplanes frompilots or fromthose visual pilots
24 that are operating in a strenuous environnent fromthe
25 instrument pilot sitting back here shooting his
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1 approach into Tuscola. Well, we have processes for @
2 that. W know that those pilots that are operating g‘
3 under instrunment flight rules, and as testified to E
4 t oday, are under positive control, air traffic control. g
5 W know that those pilots, as they're comng in, are 5
6 going to announce their presence on conmmon traffic §
7 advisory frequency. That those VFR pilots within ten :g
8 nautical mles of the airport are obligated to do the 2
9 sane thing, recommended to do the sanme thing. ;
10 So, there is a nmethod for air traffic control <
11  when you have an instrunment operations mxing wth

12  visual operations. So, | don't see an issue there. |

13 know that there's nothing particularly unique in this

14 situation at this airport. 1've seen this happen at

15 airports all over the United States. W have a set of

16  processes and procedures, air traffic processes and

17 procedures and address these issues. Nothing unique

18 here.

19 There was a question raised earlier about how

20 many tall structures are within five nautical mles of

21 the airport. And I'Il tell you that there are about

22 156 that | could find, tall structures that's in excess

23 of 450 feet within 6.6 nautical mles, so within the

24 class G air space, in the state of Mchigan. So,

25 again, it's not unique. It's not unconmon.
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| want to tal k about hazards and non hazards.
Because that word hazards has been thrown out. People
have made statenments that it is a hazard. Hazard is a
termof art. It has a definition of it. It is the
result of neasured study by experts in the field based
upon regul atory gui delines and mat henati cs that have
been devel oped over generations. And | think that's an

i nportant point. That we have a nethod for

© 00 N oo o B~ w N P

differentiating acceptable fromunacceptable in the
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10 United States. That process, if you look at it

11 nationally, has created this national air space system
12 in which we operate and we operate safely. Does that
13 mean that accidents never happen. No, it doesn't.

14  They do. Accidents do occur. It is not a risk-free

15 environnent to fly. Every time a pilot gets in a

16 cockpit, he is taking on a risk. W know that. So, we
17 assess that risk when we | ook at aviation safety and we
18 classify that risk. W studied it and we classified

19 it. The class of air space that you fly in defines how
20 you fly inthat. So, if you're flying in class G

21 you're not required to have a transponder. You're not
22 required to have a radio. You're not required to do

23 anything. You're not required to talk to air traffic
24 control. It's a different environnent if you're

25 operating in a Cass E air space where you have all of
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1 those requirenents. As such, the pilot knows that he
2 or she is receiving a different [evel of support from
3 the air traffic system There is air traffic
4 controllers utilizing radars. And |I'll talk about that
5 in just a second. So, hazard has a very specific
6 meaning, as does effect and adverse effect and the
7 like.
8 Now, | want to say sonmething. | was thinking
9 about saving this for the last, but | want to say it
10 now, because | think it's inportant. | believe that
11 the role of this board is probably the nost inportant
12 role in the United States when it cones to aviation
13 safety. Because, as you know, the FAA, when they nake
14 their decisions, they make those deci sions based on al
15 of this knowl edge and rules and regul ations. They say
16 this structure is going to be a hazard or this
17 structure is not going to be a hazard. But that
18 decision by the FAAis sinply a decision. It has no
19 weight of law behind it. The policing of zoning in
20 this country is done by boards just like this one. And
21 | speak to boards like this one all the time. The FAA
22 appeals to zoning boards like this to be the
23 enforcenment armof the FAA. To police devel opers like
24 the ones that are sitting here to nake sure that they
25 don't build turbines where they're going to be
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1 hazardous. To make sure that the airport nmanager that @
2 was up here earlier goes out and cuts those trees. g‘
3 That is the role of the policing armof the -- or that E
4 is the policing role of boards |ike yours. g
5 The FAA doesn't ask that you decide what is 5
6 hazardous and what is not hazardous. The FAA doesn't §
7 expect that every zoning board, the tens of thousands :g
8 of zoning boards across the United States that have 2
9 pilots and non sitting on them all be experts in the ;
10 area of tall structures and aviation safety. The <
11  expectation that zoning boards woul d have that |evel of

12  expertise is ridiculous. That is the role that the FAA

13 takes. They have that expertise.

14 Now, do | believe the FAA did a good job in

15 this situation, | do. Because there is a nunber of

16 turbines that we identified as problematic, the FAA

17 identified as problematic. They're gone. They're not

18 being proposed any |longer. W also know that sone of

19 the turbines that were proposed were going to have sone

20 inmpacts. W studied those. W understood what those

21 inpacts were. The FAA studied those. And we concur

22 with their findings that while there was an effect,

23 that effect was not significant, which nmeans it was not

24  substantial, which neans it's not a hazard.

25 So, and | appreciate you giving ne the tine
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1 to go through all of this, because there was a | ot
2 covered and I'mtrying to hit all the points.
3 UNI DENTI FI ED SPEAKER: What is the point?
4 MS5. FETTING | amsorry. W are in
5 discussion and he's addressing the Board. W are no
6 longer in public comment. Thank you.
7 MR. DOYLE: So, one of the questions was
8 asked does interference with surveillance radar systens
9 result in operational inmpact to either the air traffic

10 controllers or pilots. And Chairman Ki nney, you raised

11 this just a few mnutes before break. M answer is no,

12 that it does not. I'Il tell you why. So, pilots --

13 well, first of all, I'Il tell you why the FAA studied

14 it. And the FAA said that it was not going to be an

15 I mpact. The petition that was filed against this

16 project to the FAA received a response. The FAA | ooked

17 it and they came back. And I'lI|l read the quote from

18 what they wote. You reference the initial notice of

19 presuned hazard and claimthat the proposed w nd

20 turbines would have an actual radar effect on Sagi naw

21 airport surveillance radar. W do not agree. The FAA

22 continued. In this case, the FAA's technical operation

23 office conducted an anal ysis of the proposed turbines

24  and found that any inpacts did not reach the threshold

25 of a substantial adverse effect. This analysis
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1 included potential radar inpacts and cunul ative effects
2 of this inpact.
3 So, let's shed a little Iight on what
4  happened inside the FAA. | heard sone people say well,
5 If we have a -- if there's clutter on the radar scope,
6 then the controllers won't be able to control the
7 airplanes and there will be a |loss of potentially
8 situational awareness for the pilot. And I'Il tell you
9 that a lot went into the engineering of this. And I'm
10 not privy to all of it. But I will tell you that when
11 the FAA | ooked at this, they just didn't |ook at one
12 radar. They |ooked at multiple radars that were
13 provi di ng overl appi ng coverage and feeding air traffic
14 controllers. So, air traffic controllers don't rely on
15 one radar. They rely on multiple radars. Sonetines
16 those other radars can't see the turbines and therefore
17 you don't get the clutter.
18 Pilots operating an | FR are al ready provided
19 positive control by ATC. And they're relying upon that
20 radar. And the FAA says that that radar is going to

21  function properly and was not going to be affected to
22 the point where they believe that they coul d not

23 provide, they being the air traffic controllers, could
24  not provide positive control to those aircrafts, or to
25 those pilots.
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1 Pil ots operating under visual conditions, @
2 VFR, may be provided services on an as-needed basis or g‘
3 as work wll allowfor the controller. They wll E
4 receive flight followup. But, M. Kinney, as you said g
5 the other day, when we tal ked on Monday, we tal ked 5
6 about three aspects of surveillance coverage in the §
7 United States. And |I'mgoing to hit two of them And :g
8 that's primary and secondary radar coverage. Keep in 2
9 mnd that the primary tool for providing air traffic ;
10 services in the United States is secondary radar. The <
11 use of a transponder in the aircraft and a beacon

12 interrogator on the ground. Primary radar, that

13 return, bouncing that energy off the skin of the

14 aircraft, even though it's called primary, is truly

15 secondary. It is a backup.

16 Now, when a VFR pilot is operating an air

17 space and receives flight follow ng services, those are

18 secondary, not primary radar, but secondary radar.

19 Wich neans that that pilot is going to be operating

20 with a transponder. For pilots that are not operating

21 with a transponder, they're not going to get flight

22 follow ng services.

23 So, this situational awareness is that a

24 pilot that's operating without a transponder, VFR

25 flying into that airport, the situational awareness is
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not based on radar. It's based on two things. |It's
based on the pilot's requirenent to see and avoi d ot her
aircraft. To |ook out the cockpit and avoid running
into sonebody. And the second thing that is Ctap
frequency. That counter traffic advisory frequency.
They're relying on radio, not radar, for the safe
separation fromthensel ves fromother VFR aircraft and

|FR aircraft.
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10 the last 20 years and |looking at this critically,

11  knowing that all of those things were considered, when
12 the tech ops organization at FAA, the engi neers that
13 sat down and determned yes there will be clutter --
14 and by the way, there has been a |lot of reports that
15 have been submitted. There is no surprise, it's no

16 secret that wind turbines create a doppler shift on a
17 radar. That primary radar is going to see that the

18 turbines create clutter. W know that. W' ve been

19 talking about that for the last ten, twelve years. W
20 have conferences at the FAA the Departnment of Defense
21 on that. Actively -- we have engi neers who are

22 actively working to solve that problem So, there is
23 no question that they're going to be seen. The

24 question is is there operational inpact. The sane

25 thing, back to the original logic that the FAA applies.
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1 If we've got an inpact, what does that inpact do. What
2 is the nature of it. How severe is it. And the FAA
3 inits own right, has said that that is not going to
4 inpact our operations. So, ultimately in confidence
5 saying that | have no concerns at all about these eight
6 turbines. | think that may be all on the coments.
7 Thank you for your tine this evening.
8 | guess it's not all. There was a question
9 that came up about why we didn't speak to the |ocal
10 airport authority. And we were -- ny conpany was
11  studying this for NextEra. Understand that when we sit
12 down and we study an airport, we study it in phases.
13 Just like the FAA does. The first phase of that
14 analysis, on the FAA side, that first phase leads to a
15 notice of presuned hazard. That prelimnary notice for
16 the FAA says to the devel oper we've identified these
17 I npacts. Raise the VORA m ni num descent altitude,
18 changing departure decline ratings, whatever it m ght
19 be. Wen we conduct our initial analysis, we go
20 through the very sane analysis that the FAA does. W
21 use the exact same math. W use very simlar nodels,
22 nodeling tools to do that. Utimtely, we help these
23 wi nd devel opers understand what those hei ght
24  constraints, those initial set of inpacts are going to
25 be so that they can start planning their wind farm
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1 Sonetines years in advance of flying with FAA
2 Once we identify those, what we typically say
3 to a developer is we've identified these inpacts in
4 these areas. These are inpacts that the FAA is
5 probably never going to mtigate. They're just going
6 to say the inpact is significant. You're going to get
7 a hazard. It's time to nove those turbines out of
8 there.
9 However, in other cases, we'll look at it and
10 say we think that we mght be able to mtigate that.
11 We don't know. And in order to figure that out, we've
12 got to study the actual traffic. W've got to |ook at
13 how those airplanes are operating through that air
14  space. That map that | showed you with all the
15 spaghetti, that's a result of one of those studies.
16 The FAA doesn't call the airport authority in
17 their analysis. They never called you guys. They
18 never called the airport as part that initial analysis.
19 As part of this second part of the FAA's analysis, once
20 that notice of presuned hazard has been issued, then
21 the FAA issues a circulization notice for public
22 comment. It's at that point that they' re asking the
23 public -- in this case the public includes the airport
24 authority, the airport nmanagenent, and potentially
25 zoning boards like this, to wite in comments to say
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1 hey FAA, here's what | know about this air space that @
2 you mght not know. Here's how we're using it that may g‘
3  Dbe sonewhat unique. E
4 Now, in reality, we |look at these things all g
5 over the United States and they're very rarely ever 5
6 really truly unique. 1've seen sone places that had §
7 really odd operations. But in nost cases, nost general :g
8 aviation airports are simlar. So, really what it 2
9 cones down to is how many airplanes are operating. So, ;
10 if you look at this airport, there is the recording of <
11 X nunber of aircraft, based on the airport, X nunber of
12 aircraft flights per year. But the FAA doesn't have
13 any data that they can look at. So, they're asking you
14  guys hey, what's going to happen if we raise the

15 m ni muns on this VOR

16 Now, the FAA then will go out and conduct its
17 own analysis. They'll |look at, again, all that

18 spaghetti as part of it. So, that's about the point

19 where we stop in our analysis. W'Il look at all the
20 spaghetti and say NextEra, here is what our take is on
21 this and it's tine to file with FAA because FAA is

22 going to solicit information fromthe public.

23 So, | hope that answers the question. W

24 don't make it a part of our aeronautical study because

25 generally, by the tine that information conmes out, it's
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1 going to cone up as part of the circulization process.
2 MR. ETTINGER  Good evening. Dan Ettinger.
3 | have four quick points. | promse they' Il be brief.
4 The first point, M. Kinney, you made a statenent
5 earlier, and | just wanted to clarify. The statenent
6 was, | guess, a concern that these variances, if
7 granted, are going to be precedent. And fromboth a
8 legal and practical standpoint, these will not be
9 precedent. The charge of this group, of this board, is
10 to consider these eight variance applications based on
11 what's been presented and apply the variance criteria
12 to them And they apply to nothing else other than
13 Pegasus Wnd as it relates to this board and this
14  airport.
15 The second, there was a comment nade about
16 the airport authority and its duty in enforcing the
17  zoning ordinance. The airport authority's charge is to
18 manage the airport. It does not enforce the zoning
19  ordinance.
20 The third coment, there was a suggestion
21 that Pegasus Wnd was sonmehow derelict in its duty by
22 not seeking | guess what we call an advisory opinion
23 several years ago, before it even applied for special
24 land use permts in the three towmships that it plans
25 to operate to find out whether this board, or whoever
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1 was on this board at the tine, would or would not grant @
2 variances. Not only is there no requirenent to do g‘
3 that, it doesn't nmake any sense. W don't seek E
4  advisory opinions on variances before we even have our g
5 special land use permts, before we have our FAA 5
6 approvals. Al things which are required before we can §
7 even go and seek a permt. And then if it's denied, :g
8 seek a variance. At that point, there is nothing to 2
9 seek a variance from W haven't applied for a permt ;
10 fromthe zoning adm nistrator. That permt has not <
11  been granted or denied. So, froma practical

12 standpoint and froma | egal standpoint, that just

13 doesn't nake any sense.

14 And then finally, sonebody referred to it

15 briefly last tine, and | really think it's inportant.

16 So, | want to raise it again. And this tine | actually

17 have the docunent in ny hand. | think it's part of the

18 record, Jame. But just in case, I'mgoing to submt

19 It again anyway. And it's a docunent fromthe M chigan

20 Departnent of Transportation dated Cctober 22nd, 2019.

21 And it's fromLynne Smith with the M chigan Depart nent

22 of Transportation. And we received a simlar docunment

23 wth respect to the 33 variance turbines. And there's

24  been a statenent nade that all M. Smth said was that

25 we could get tall structures permts -- variances. And
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1 | want to make two points. The first point is the @
2 reason it says that is because that is what is asked g‘
3 for in your ordinance in this sort of situation. So, E
4 he's parroting the |anguage in the airport zoning g
5 ordinance. And the reason he's saying that, rather 5
6 than just granting a tall structure permt for §
7 structures right now, is that because under the airport :‘:
8 zoning act, he can't. MDOT cannot issue those tall 2
9 structure permts until variances are granted by this ;
10  body. <
11 The second thing is he did go further than

12 just saying the tall structure permts could be issued

13 If we get our variances. And | just want to quote to

14 it so there is no msunderstanding. It says, the

15 O fice of Aeronautics Air Space has reviewed Pegasus

16 Wnd LLC s Caro wind turbine project. After

17 consideration of the existing and future runway

18 configuration, as shown on Tuscola area airport |ayout

19 plan, the review termconcurs with the FAA' s

20 determnation of no hazard. So, that is the conclusion

21 of Mchigan Departnent of Transportation. And so, I'm

22 going to submt that, Jodi, to you, along with the

23 other docunents that Ryan referred to earlier. Thank

24  you.

25 MR PUMORD: So, that's all we had. So,
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1 we're happy to take questions or go onto deliberations.
2 MR, KINNEY: Ckay. W just have a couple
3 things that we want to address, and then we're going to
4 nove on in closed session.
5 MR CAMPBELL: Well, | have several
6 questions, but I'mgoing to limt them because of the
7 tinme constraints. But | have a copy here of the zoning
8 admnistrator's, Tuscola county airports zoning
9 admnistrator, the 2017 annual report, which was given
10 to the county comm ssioners on the first nmeeting in
11 Decenber of 2017. And in this report, the zoning
12 admnistrator says this year there were no applications
13 for tower permts. It is expected that in the com ng
14  year, several applications will be nade for w nd
15 turbine towers in the zone. These, however, are
16 expected to be made directly to the airport zoning
17 board of appeals for variance. And she goes on further
18 to state the conpanies are working on permts, et
19 cetera. The wind farns continued to be cooperative
20 with ne and are conplying with the airport zoning
21 ordinance. And ny question is this was submtted for
22  2017. You did not submt the request for permts for
23 alnost a year and a half later in April of 2019. Wy
24  the del ay?
25 MR ETTINGER As | indicated, we were
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1 getting our special land use permts and our FAA
2 approvals. Because those are necessary for requisites
3 under your -- and the tinme line, you know, it was what
4 it was. They gave DNHs in April of 3rd of 2019. And
5 once we received those, we pronptly applied for permts
6 wth the zoning adm nistrator
7 MR CAMPBELL: | have one other question.
8 MR ETTINGER. Excuse ne, M. Canpbell. |1
9 just wanted to clarify. W also had to get a
10 prelimnary injunction first on Juniata Township's
11 attenpted revocation of our Juniata special |and use
12 permt. So, there was a fewweek delay in there before
13 we could submt.
14 MR CAMPBELL: M question is the permts
15 shoul d have been the first thing you tried to
16 acconplish rather than the last thing. Wy did you
17 reverse the order?
18 MR ETTINGER: That's not how your ordi nance
19 works, M. Canpbell. Your ordinance requires us to
20 have a special land use permt and the FAA approval and
21 the language from MDOT that says that we could obtain a
22 tall structures act permt before we seek variances.
23 MR. CAMPBELL: One other thing. Pegasus
24  project manager, Eric Lopez, spoke at the board in the
25 April 30th, 2018 neeting and said that NextEra is
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1 proposed wind turbines |ocated in zone B woul d al so
2 exceed the height limtations of section 3.3 of the
3 ordinance. And whereas Pegasus Wnd has provided
4 evidence of valid special |and use permts for all
5 eight proposed wind turbines which are to be located in
6 Fairgrove and G| ford Township. Wereas on April 3rd,
7 2019 and August 19th, 2019 -- excuse ne -- 1l1lth, 2019,
8 the FAA issued determi nations of no hazard to Pegasus
9 Wnd for all eight proposed turbines. And whereas
10 Pegasus Wnd has provided the ZBAwith a letter from
11 the Mchigan Aeronautics Comm ssion indicating that it
12 concurs with the FAA's determ nation of no hazard and
13 opining that a Mchigan tall structure permt could be
14  issued to Pegasus Wnd for the eight turbines after
15 Pegasus Wnd receives |ocal airport zoning variance
16 permt approval. And whereas the ZBA held a public
17 meeting regardi ng Pegasus Wnd's various applications
18 on January 13, 2020 and provi ded Pegasus Wnd an
19 opportunity to present and provide nenbers of the
20 public with an opportunity to comrent on the variance
21 applications. And whereas the ZBA held a second public
22 neeting regardi ng Pegasus Wnd's variance applications
23 on January 17th, 2020 in order to provide the public
24  and Pegasus Wnd with additional opportunity to coment
25 and present and to provide the ZBA with addition tine
Xr:gexﬁgsllgg;l%??glitﬁﬁ?ackson Bingham%a?*jsiﬁthﬁsgg |P(G)rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:sag?r?é16vﬁ$?23

134

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY

ZBA007269


http://www.uslegalsupport.com

, MEETING
01/17/2020 Page 110
1 applications is nost consistent with the spirit of the
2 ordinance.
3 Nurmber 5, Pegasus Wnd's applications for
4 hei ght variance under section 3.1, for one of the
5 proposed wi nd turbines, and for variances under 3.6G
6 for all eight proposed wind turbines, do not neet the
7 requi rements of a variance under the airport zoning act
8 and the ordinance. Therefore, Pegasus Wnd's variance
9 applications are denied.
10 Nunber 6, all resolutions in conflict, in
11 whole or in part, are revoked to the extent of such
12 conflict.
13 Nurmber 7, this resolution nmay be appealed in
14 conformty with the Airport Zoning Act.
15 MR KINNEY: kay. W have a resolution
16  2020-01 denying Pegasus Wnd, LLC variance applications
17 for eight wind turbines. Do we have support?
18 MR. CLINESM TH.  Support.
19 MR. KINNEY: And we have support. And we
20 need a roll call vote. First, can we open it up for
21 discussion. Do we have any discussion at this point?
22 W're ready for the roll call vote.
23 M5. FETTING  Hoose?
24 MR. HOOSE: No.
25 MS. FETTING dinesmth?
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1 MR, CLINESM TH.  Yes.
2 MS. FETTING Canpbel | ?
3 MR. CAMPBELL: Yes.
4 MS. FETTING Ki nney?
5 MR KI NNEY: Yes.
6 M5. FETTING That nmotion will carry with
7 three yes's.
8 MR. KINNEY: Okay. The notion carried. |Is
9 there any other business we need to discuss tonight?
10 MS. FETTING | have none, Chairman.
11 MR KINNEY: We'll entertain a notion to
12  adjourn the neeting.
13 MR. CLINESM TH. So noved.
14 MR HOOSE: |[|'Ill second.
15 MR. KINNEY: W have a notion to adjourn and
16 a second. Al in favor say aye.
17 MR, CLINESM TH.  Aye.
18 MR. KINNEY: Aye.
19 MR, CAMPBELL: Aye.
20 MR. HOOSE: Aye.
21 MR KINNEY: Opposed?
22 Motion carries.
23 (The neeting was adjourned at 6:30 p.m)
24
25
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1 MR, KOSIK: Abstain. Okay. So the approval @
2 of the m nutes has been adopted. At this tinme, I'll be g‘
3 recusi ng nyself because of a potential conflict of E
4 interest. Vice-Chairman will take over at this point. g
5 MR KINNEY: Okay. Thank you, Keith. Before 5
6 we go any further, there's been an issue brought up, §
7 the question whether all of the Board has a conflict of :g
8 interest, and is qualified to serve on this Board in a 2
9 voluntary capacity. And so what I'd like to do at this ;
10 point is poll the Board nenbers, and ask themif they <
11 have a conflict of interest, make sure that everybody's

12 qualified to serve on the Board. So without further

13 adieu, M. Hoose, do you have a conflict of interest?

14 MR. HOOSE: No conflict.

15 MR KINNEY: M. Canpbel|?

16 MR. CAMPBELL: No conflict.

17 MR, KINNEY: M. Cinesmth?

18 MR. CLINESM TH: No conflict.

19 MR. KINNEY: And for the record, | have no

20 conflict as well. Next thing on the agenda is new

21  business. W have 8 new variances that need to be

22 considered. And without further adieu, we'll ask the

23 Pegasus teamto present the 8 new variances

24  applications.

25 RYAN PUMFORD: My name is Ryan Punford. As
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you know, we were here last June to seek variances for
33 turbines. The intent today is not to rehash
everything that we covered over the | ast presentation,
but just to highlight some of the nore inportant

things. So just to reintroduce nyself, | was born and
rai sed in Sagi naw, M chigan, just down the road. | did
ny private pilot's training at Janes C enents Airport

and went to Mchigan State, so I'mfeeling pretty at

© 00 N oo o B~ w N P

home where we are here. After that, joined the Ar
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10 Force, was an F-16 instructor/pilot in the Air Force

11 for 11 years. GCot out a few years ago, and working for
12 NextEra continued GA flying. My wife and | own an

13 airplane, and fly pretty regularly. And so it's with
14  that perspective that I'min front of you tal king about
15 this topic. So | apologize. The screen is behind you,
16 gentleman. Like | said, a lot of the slides are nerely
17 review fromour |last presentation. | just want to hit
18 the highlights. So the bottomline up front is the FAA
19 determned the project is safe for air navigation.

20 Pegasus Wnd protects the future use and expansi on of
21 the airport. W renoved 19 of our originally planned
22 turbines in order to protect for the ability of the

23 airport to inplenent the future runway that's currently
24 on file, and not only to protect for that runway, the

25 VFR traffic patterns associated wth that, but also to
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1 protect for -- we went as far as to design RNAV Eg
2 approaches -- that's a satellite-based GPS approach for 5{
3 pilots to fly into that proposed runway -- and ended up é%
4 renoving 19 turbines to ensure that that -- those gg
5 approaches to the proposed runway would be able to be Eﬁ
6 as efficient as possible. So some concerns raised §
7 about reduced economc viability of the airport are not iz
8 supportable. Thirdly, the zoning ordi nance seeks to éﬁ
9 strike a balance by allowi ng for variances that don't ;2
10 create airport hazards, and as Pegasus Wnd neets all <
11 the variance criteria and does not represent airport

12 hazards, the variances nust be granted. So purpose why

13 we're here today, to decide that 8 Pegasus W nd

14  turbines neet the criteria. So as a refresher, the

15 Tuscol a Airport zoning ordinance is derived fromthe

16 Mchigan Airport Zoning Act, and the ordi nance says

17 specifically variances shall be allowed for any of the

18 follow ng reasons, a practical difficulty or hardship,

19 that the variance would not be contrary to public

20 interest, wuld do substantial justice, and neets the

21 spirit of the ordinance. And we're just going to

22  highlight today how the 8 Pegasus variance turbines

23 neet all these criteria. So a refresher on the project

24  itself, it's a proposed 151 negawatt 60-turbi ne w nd

25 project that is in Fairgrove, Juniata, and Glford
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1 Township. On top of generating enough power, provide

2 power for 70,000 homes, the project's going to generate
3 over 36 mllion in property tax revenue, and that's

4 going to go to the County, your schools, and the

5 Township. And this, in addition to the other operating
6 projects that NextEra has in Tuscola County, the

7 Tuscola Bay and the Tuscola Il Wnd Energy Center. So
8 | want to stop and just take a mnute to touch on the

9 devel opment process. It takes nmany years to develop a
10 project, and in order to get to where we are right now,
11 we start with the wind resource, and this is sonething
12 we presented last tine. As you know, because you live
13 here, it can get pretty windy. And as the State of
14 Mchigan affirns, this area out to the thunb is the
15 highest wind speed area in the State of M chigan, and
16 nost conducive to an economic wind project. So we
17 start with where the wind is good. The next thing we
18 need is land so we go and start signing |and owners.
19 Pegasus has over 400 |and owners. It's inportant to
20 sign the land first so that we can start to weave
21 together a fabric of what a project mght ook |ike.
22 Once we have this fabric kind of woven together and
23 connected, then we can start placing turbines in
24  accordance with the |ocal zoning ordinance restrictions
25 to see if we have a project that can be viable in this
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1 area. In addition to that, the project needs to be

2 proxi mate to uncongested transm ssion. And lastly,

3 once all of those things are put together, the

4 viability materializes, then we get a custonmer. And

5 the custoner is really the nost inportant factor to

6 whether a project goes forward, goes forward through

7 the permtting process -- that's the special l[and use

8 permtting process -- and going through the variances

9 requests here. By the tinme we're ready to get the

10 nunicipalities engaged, ask people to hold nmeetings for
11 the project, we need a custonmer to provide sone

12 certainty that if we get our approvals on the other

13 end, there's sonebody that's willing to buy power at

14  the economc price we're offering. So it's our Power
15 Purchase Agreenment with the custonmer that dictates al
16 of the deadlines and when they expect to get power.

17 This is inportant because the custoner -- the custoners
18 have certain obligations to deliver clean, renewable

19 energy to their custoners, to their rate payers. In
20 order to neet those obligations, they're relying on
21 this project to be coommercial. And it's those
22 deadlines that required us to begin construction
23 earlier on the parts of the project for which we had
24  approval. But | think the bottomline to take away is
25 this area and the turbines that we have presented here
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1 Is a--is the unique intersection where the wind is

2 strong, we have a good fabric of wlling |and owners,

3 transm ssion is uncongested and free, and we have a

4 custoner that wants the power and wants it this year.

5 So today specifically, we're requesting approval of 8

6 variances. So what you see on the right -- ']

7 explain the map a little bit -- all of the dots

8 represent wind turbines. The blue circles represent

9 the 19 turbines that are already up and running.

10 That's 48 negawatts that are spinning today. Maybe not
11 today. The wnd wasn't all that strong. But we're

12 here to seek approval for 8 turbines, and those are the
13 ones circled in green -- and I'll see if -- this |aser
14 doesn't really work -- but there's a purple one in the
15 eastern side. So the -- all of the turbines, all of
16 these 8 turbines require a variance, because they would
17 rai se the view or al pha circling approach, m ninmum
18 descent altitude by about 300 feet. By raising the
19 descent altitude, it actually protects the safety and
20 utility of the approach. So as you recall fromthe
21 | ast presentation, this approach is typically used for
22 training in visual neteorol ogical conditions. Over the
23  past year, it's been flown only 8 tines in relatively
24  good weather. In addition to that, the airport has
25 nore efficient satellite-based area navigation or RNAV
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1 approaches each runway that are nore conveniently @
2 aligned along the center line. You asked before -- we g‘
3 had the 33 variance requests, and you said hey, are E
4 there going to be any nore, and the answer is yes. W g
5 are comng back to you for these final 8. And as | 5
6 said, we renmoved 19 of our originally planned §
7 | ocations. Working wth the townships, trying to find :g
8 enough locations to get back up to our 151 negawatts, 2
9 and we did so by using turbines that were tall and ;
10  higher negawatts. So what we have now is |ess total <
11  turbines than what we had originally planned on, but

12 those turbines have a higher megawatt namepl ate

13 capacity, which nmeans we need less of themto get to

14  the 151 negawatts. So we scrounged and found 8 nore

15 | ocations that were permttable with supportive | and

16 owners that had good wind that we in that unique inner

17  connection that worked for this project in order to get

18 us up to our nameplate capacity. Al right. So the

19 purple turbine that's on the eastern side, that one

20 requires a variance for the MDA increase, and also a

21 variance, height variance as it exceeds the 51 coni cal

22 surface as we discussed in our June presentation. So

23 the FAA confirmed that these turbines are not a hazard

24 to air navigation, and the airport will continue to

25 operate efficiently and safety. | think it's inportant
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1 to point out there are dozens of existing w nd turbines Eg
2 built inside of the 10-mle airport zoning area. These 5{
3 variance turbines are in the sane quadrant, and | have é%
4 ampin a second to showthis. So the bottomline is gg
5 these 8 variance turbines have no additional inpact to §§
6 visual flight rules, VFR or instrument flight rules, §
7 | FR, airspace, and do not pose an airport hazard. So iz
8 thisis avery busy map. [|'Il explain it the best I éﬁ
9 can. So in the center of it is the Tuscola Area ;:
10 Airport. The red ring is the 10-mle airport zoning <
11 area. The yellow donut in the mddle represents the
12 conical 50:1 surface or zone B fromthe zoning
13 ordinance. |In terms of all of the dots and tower on
14 there, the blue tower are all existing w nd turbines.
15 The black dots, as in the previous graphics, are the
16  proposed Pegasus Wnd project. And you'll see. Some
17 of those black dots have the blue towers on top of
18 them Those represent the 19 Pegasus turbines that are
19 already built. Wat you'll also notice in there is
20 inside the airport zoning area, there are at |east 15
21 other tall structures that exceed 200 feet. They
22 exceed the FAA's threshold, so they nust be filed with
23 the FAA, all within the airport zoning area. So you
24  can al so see the green and purple-ringed black dots up
25 in the northwest quadrant. Those are the 8 turbines
Xr:gexﬁgsllgg;l%??glitﬁﬁ?ackson Bingham%a?*jsiﬁthﬁsgg |P(G)rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:sag?r?é16vﬁ$?23

145 ZBA007044


http://www.uslegalsupport.com

, MEETING- AIRPORT ZONING

01/13/2020 Page 14

1 for which we're requesting variance. So as you can

2 see, based on the preponderance of turbines, there are
3 dozens of existing turbines within the 10-mle airport
4 zoning area. W're not changing the | andscape and

5 we're not changing the flight environment in this area.
6 So the concerns with VFR operations, Ben Doyle from

7 Capitol Airspace is going to discuss thisinalittle

8 Dbit nore detail, but he'll share with you why the

9 wvariances won't inpact VFR or |FR operations. So as

10 you can see, the 8 turbines for which we're requesting
11 variances are in an area that already has dozens of

12  other turbines and tall -- and other tall structures,
13 and that is why these 8 turbines are not changing the
14 | andscape for aviation. As we discussed |ast tine,
15 It's a prerequisite for seeking a variation, which
16 is -- I'msorry -- a variance, which is that all of the
17  turbines have received determ nations of no hazard.
18 These determ nations have been deenmed final by the FAA
19 and again, Ben will expand on that a little bit. The
20 bottomline here is the FAA issuing the determ nations
21 of no hazard confirnms that the Pegasus Wnd turbines do
22 not create an airport hazard. So as |'ve covered, FAA
23 determned the project is safe. Mchigan Aeronautics
24  Conm ssion agrees. W changed our project layout to
25 accommodate the future use and expansion of the
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1 airport, which is why we had to split it up between 33
2 and 8 turbines. The Airport Zoning Odinance seeks to
3 strike the balance by allow ng variances that don't
4 create airport hazards, and we neet all of the
5 criteria. So therefore, the variances should be
6 granted. To get into alittle nore of the technical
7 detail, I"'mgoing to hand it over to Ben Doyle from
8 Capitol Airspace.

9 BEN DOYLE: Vi ce-Chairman Ki nney, menbers of
10 the Board, | want to thank you for giving ne the tinme
11 this afternoon to speak with you. Hopefully you can
12 hear nme all right.

13 MR KINNEY: You're good.

14 BEN DOYLE: Al right. Perfect. So as Ryan

15 I ntroduced, ny nane is Ben Doyle. | own a conpany

16 called Capital Airspace Goup. W're based out of

17 Virginia. Joe Anderson, who was here back in June and

18 spoke to you guys, is one of my -- one of ny project

19 managers, and he actually manages about half of ny

20 conpany, ny big old conpany of 16 people. M

21 background, |I'man air traffic controller. 25 years

22 ago, | started out as a young kid working traffic,

23 mlitary traffic, F-16s and A-10s, and had a great tine

24 doing that. It was Ilike going to an air show every

25 day. Finished up as a tower chief in 5 short years.
Xr:gexﬁgsllgg;l%??glitﬁﬁ?ackson Bingham%a?*jsiﬁthﬁsgg |P(G)rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:sag?r?é16vﬁ$?23

147

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY

ZBA007046


http://www.uslegalsupport.com

=
, MEETING- AIRPORT ZONING (F%
01/13/2020 Page16 [T
1 made it from devel opnental controller to tower chief in @
2 Cermany. 1999, | got out of the service. | canme back g‘
3 tothe United States, went to work for a small conpany E
4 doing air procedures work specific to obstacle g
5 evaluation. At the time, | didn't realize it, but | 5
6 was getting into sonething that al nost nobody in the §
7 United States does. Today there are only three :g
8 conpanies in the United States that do what nmy conpany 2
9 does, and that is that we consult and we focus on air ;
10 traffic control procedures, specific to instrument and <
11 visual flight as it applies to tall structures. So if
12  you ask ne what nmy expertise is in, it'sreally in tall
13 things that can affect aviation safety and efficiency.
14 And so that's what |'mgoing to talk about today. |I'm
15 going to talk about FAA process a little bit. | know
16 all four of you have heard this before, so I'mgoing to
17 try not to beat a dead horse and go over the sane
18 issues twice. But I'mgoing totalk alittle bit about
19 why the FAA does what it does, and how it goes about
20 doing it. | put sone statistics up here. M little
21 conpany is the second largest filer with the FAA
22 We've filed over 50,000 cases in the |last 20 years that
23 |'ve been doing this, worked on over 1500 projects.
24  And by the way, not all of those are for w nd

25 conpanies. Sonetines they're for cell phone conpanies,

MIdeps@uslegalsupport.com U.S. LEGAL SUPPORT Phone: 888.644.8080
Ann Arbor | Detroit | Flint | Jackson Bingham Far ms/Southfield | Grand Rapids Lansing | Mt. Clemens| Saginaw | Troy
148

ZBA0O07047


http://www.uslegalsupport.com

, MEETING- AIRPORT ZONING

01/13/2020 Page 17
1 and I've done bridge work here in Mchigan. Al so work
2 for airports. W do design work for instrunent
3 approach procedures for airports, doing ClAT procedure
4 design. So over the last 25 years, |'ve built a very
5 heal t hy understanding of air traffic, and a
6 relationship with the FAA, and we work with those fol ks
7 on a day to day basis. In addition to that, |'ve been
8 working with M. Lynn Smith of the M chi gan Depart nment
9 of Transportation for -- | don't know -- 10 or 15

10 years. | can't remenber when | met himthe first tine.

11  So I'"'mnot going to bore you today hopefully. |'m

12 going to talk a little bit about the FAA aeronauti cal

13 study process. There's been a lot of -- |'ve been --

14 in the last week or so, |'ve been reading up through a

15 | ot of documents in preparation for com ng here today,

16 and |I've read a lot of pilots' comrents and testinony

17 that was submtted that tal ked about the FAA review

18 process, and tal ked about -- they use termnms |ike

19 adverse effect and significant adverse effect and

20 hazard, and I'mgoing to talk a little bit about that

21 today. As you probably know, when the FAA -- or the

22 FAA is the Federal authority to ensure safety within

23 the national, the Federal national airspace systemin

24 the United States. That is mandated by the United

25 States Congress that FAA ensure aviation safety, and
Xr:gexﬁgsllgg;l%??glitﬁﬁ?ackson Bingham%a?*jsiﬁthﬁsgg |P(G)rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:sag?r?é16vﬁ$?23

149

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY

ZBA00/7048


http://www.uslegalsupport.com

=
, MEETING- AIRPORT ZONING (r%
01/13/2020 Page18 [T
1 pronote air commerce in the United States. And it does @
2 that in many ways. |t does that by certifying pilots, g‘
3 and establishing regulatory guidelines. It does that E
4 be inspecting airports, and regulating aircraft g
5 manuf acturers, establishing air traffic procedures, and 5
6 running the air traffic systemwith the various air §
7 traffic facilities around the United States, and their :g
8 supporting equi pnent, NAV aids, and radars, and radi os. 2
9 Al of that conmbined, those procedures, those safety ;
10 standards, those Federal aviation regulations create <
11 this very safe nodel for aviation around the world. So
12 when it cones to air traffic control specific to -- or
13 airspace rather specific to tall structures, the FAA
14  has what's called their OFE/ AAA process. This OFE AAA
15 process involves an -- or relies upon an aeronauti cal
16  study of tall structures. Conpanies |like NextEra are
17 legally obligated to submt notice to the FAA
18 adm nistrator of proposed structures that exceed
19 Federal | y mandat ed hei ght -- heights established under
20 the code of Federal regulation Title 14 Part 77.
21 Basically what that nmeans is if you're going to build
22 something tall, you've got to let the FAA know about it
23 so the FAA can study it, and determ ne whether it's
24 going to have -- it's going to be a hazard to air

25 navigation. You submt that notice for each one of
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1 these turbines, the FAA conducts its study, and it @
2 cones out with a decision. Wat | want to tal k about 5{
3 today is what happened behind those cl osed doors at E
4 FAA, how the FAA conducts their studies, because it's gg
5 Important that | think that you understand that, what Eﬁ
6 goes -- what's involved init. And one of the key §
7 points that 1'mgoing to nake here is that this is an iz
8 objective analysis. It's not subjective. There are a éﬁ
9 set of netrics that the FAA follows to differentiate ;:
10 acceptable fromunacceptable inmpact. It follows a set <
11  of rules, stringent rules to determ ne whether or not a

12  proposed structure is going to pose a hazard. And it

13 does that based on sone very sinple prem ses. Nunber

14 one, the FAAis obligated legally to ensure safety.

15 The FAAis not allowed to -- or the FAAis not legally

16 allowed to allow a hazard to exist in the nationa

17 airspace. It nust protect the flying public. So

18 safety -- and we're going to talk -- I'"mgoing to talk

19 alittle bit nore about that -- safety is a foregone

20 conclusion. If these turbines get built, they will be

21 safe. There's no question about that. The reason

22 say that is because the demarcation between sonethi ng

23 that is safe and is unsafe is established by the FAA

24  The FAA is the only organization in the United States

25 t hat can decide what is safe and what is not safe.
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1 That's done by a group of engineers and air traffic @
2 controllers and pilots that work within the Flight g‘
3 Standards Organization that devel op the regul atory E
4 guidelines that we use for establishing safety -- the g
5 safety limts here in the United States. Those safety 5
6 standards are based on literally decades and §
7 generations that goes back |ong before nost of us here :g
8 or all of us here were born. Those regulations and 2
9 reqgulatory guidelines are based on safety case studies. ;
10 The role of NASA and the NTSB in investigating <
11 accidents are -- the role of those two organizations

12 feeds information back to the FAA that the FAA then

13 uses to revise its own regulations when it gets it

14 wong. So we know today statistically that this system

15 Is very safe. So safety is a foregone conclusion. The

16 second thing that the FAA | ooks at is efficiency, and

17 that's key. The question is is whether these turbines

18 are going to affect the efficiency of operations, air

19 traffic operations in the area. | spend a lot of tine

20 going around the country talking to boards, just |ike

21 this one. And | use this sane silly exanple, but it's

22 rooted in -- the basis for this exanple is spot on.

23 And that is, if | wanted to propose to build a 500-foot

24  turbine one foot off the runway of Detroit

25 International, would that be safe? |'m sure everybody
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1 here's saying heck, no, that wouldn't be safe, because
2 every aircraft would encounter that turbine. You'd fly
3 right intoit; right? But the reality is that is
4 absol utely would be safe, because what the FAA would
5 have to do in a case of that turbine being constructed
6 one foot off the end of that runway of that
7 international airport is they would have to shut that
8 airport down. It would cease to exist as an airport.

9 And when they shut that airport down, it would becone
10 safe. Now, so the question isn't safety. The question
11 Is efficiency. Is it efficient? Well, in that silly
12 scenario that | just gave you, shutting down an
13 I nternational airport would cause havoc throughout the
14 United States. It would destroy the air traffic system
15 inthis region. So that's not an acceptable efficiency
16 inpact. And that's the second piece of what FAA does,
17 I's they determ ne whether or not the efficiency inpact
18 is acceptable or not, and there are a set of netrics
19 that the FAA uses to do that, and they use those
20 netrics in this case. Wen the FAA | ooks at these
21 projects, it's not a single person |ooking at them
22  There's somewhere between anywhere from 10 to 20
23 different engineers, air traffic controllers, mlitary
24 folks that are all |ooking at these projects to
25 determ ne whether or not they' re going to have the
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1 safety inpact or whether they're going to have an

2 efficiency inpact. So what | want to | eave you with is
3 thisisn't just a quick rubber stanp decision. It

4 takes nonths and nmonths and nonths of study for the FAA
5 to cone to these conclusions. So | guess | -- | got

6 ahead of nyself. This was ny safety versus efficiency
7 slide here. Wen | hear and | read statenments from

8 pilots that come out and say, you know, |'m concerned

9 about this or I"'mworried that people won't want to fly
10 to Tuscola Area Airport because of these turbines, or
11 airplanes are not going to be able to fly over these

12 turbines, it's going to have a safety inpact, | get

13 concerned, because those comments are subjective.

14  They're opinions. They're not based in any sort of

15 objective statistical analysis. They're not based on a
16 safety case. | think that -- you know, | work with

17 pilots all day long. | have pilots that work for ne,

18 and | don't doubt that many or all of these pilots are
19 highly skilled veteran pilots. Wat | can tell you
20 though is that those folks don't do what | do every day
21 and have done for the last 20 years, which is work a
22 very specific niche of aviation, and that is obstacle
23 evaluation in airspace. M analogy for that is |
24  probably have 20- or 30,000 hours behind the wheel of a
25 car, but that doesn't make ne a civil engineer. It
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1 doesn't nean that | can go out and design a hi ghway. @
2 So being a pilot gives you skills, it gives you the g‘
3 ability to understand safety in the cockpit, but not E
4  necessarily airspace. And what | would chall enge your g
5 menbers of the Board is when you're |ooking at this, 5
6 ask yourself what is the measurabl e inpact and what are §
7 the nmetrics that are being used to deny or approve the :g
8 variance. Can you look at it and say this is the 2
9 inpact that is going to occur, or don't -- maybe this ;
10 mght happen? There's a key difference here -- <
11 difference there. | understand that there are -- yes,

12 sir? -- so | understand that there's been some concerns

13 regarding the inpacts of the wind turbines as proposed,

14  these 8 wind turbines, on pilots flying under visual

15 flight rules, particularly when they're flying in

16  reduced weather mninunms. There have been sone

17 conments that assune that the FAA didn't consider that,

18 and they absolutely did. As part of the aeronauti cal

19 study process, the FAA | ooks at and actually has an

20 organization called the All Wather Ofice within

21 flight standards, that assesses specifically for

22 inmpacts to visual flight operations. Now, that -- so

23  when the FAA | ooks at VFR operations, they're |ooking

24 at primarily two things. They're |ooking at the VFR

25 traffic patterns around the airport and the term nal
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environnent, and then they're | ooking at VFR operations
outside of the term nal environnent or the en route
environnent. They're looking at |ow | evel operations.
They're | ooking at operations at all altitudes. So
what | read in a couple of comments or | understand

t hat peopl e have expressed concern and pilots have
expressed concern is that these turbines would Iimt a

pilot's ability to operate in Class G airspace at or

© 00 N oo o B~ w N P

bel ow 700 feet. Cbviously you put a turbine up and you

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY

10 have a 700-foot gap on the uncontrolled airspace out

11 there, and if the clouds start rolling in, then that

12 pilot would be conpressed down. | can tell you that

13 | ooking at the traffic -- and if you turn behind you

14  and you look at that -- we pulled all of the radar

15 track data going in and out for a year around the

16 airport. And looking at it, we can tell, we know that
17 If you're comng in and you're scud running or

18 essentially trying to make it into that airport when

19 the weather's rolling in on you, and you're in a really
20 bad situation, you're not comng in fromthe northwest
21 over top of that wind farmfor the very reason that |I'm
22 talking about. You're got to be -- if you're trying to
23 stay in uncontrolled airspace, Cass G airspace out

24 there to the northwest up to 1200 feet, you' re now

25 having to descend down to 700 feet to get in, you're
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1 not going to make it across that wind farm You' ve got
2 tocircumavigate it. So there were clainms that pilots
3 weren't flying over top of the wind farm This clearly
4 shows that they are. So ny point here is we went back
5 and we | ooked at all of that traffic. And what we did
6 was we pulled that radar track data, and then we pulled
7 weat her data from NOAA, and we conpared to -- each one
8 of those flight tracks to each -- to the weather
9 prevailing visibility and ceilings. And what we found

10 is that during IFR conditions, |ess than 1, 000-f oot

11 ceilings, 3-mle visibility, aircraft operating in that

12 Cass G airspace, there were only six operations over

13 the course of the entire year. So as an anecdot e,

14  people -- we're not saying that scud running isn't

15 happening, but it's happening very infrequently, based

16 on the data that we're seeing. Even if it is

17 happeni ng, the FAA takes that into consideration in

18 their analysis, and considered it in their decision

19 maki ng. Last point I'lIl make, and we're going to be

20 comng here to -- or inthis -- onthis slide here is

21 we went and we were kind of curious, because we

22 understood that the -- that Class G airspace with a

23 700-foot shelf, that there was concern about turbines

24  being built inside that. And as Ryan testified

25 earlier, that there are -- there are nunbers, dozens
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1 and dozens of turbines that are inside that area @
2 already. W went out and we | ooked at obstacles g‘
3 throughout the State of Mchigan. Everywhere you see E
4 one of those little purple circles, that's a Cass G g
5 airspace with a 700-foot shelf. And all of those 5
6 little dots inside of those are obstacles, obstacles §
7 that range anywhere from 450 feet to 500, which is :g
8 roughly that of a wind turbine, to sonething in excess 2
9 of 700 feet. So it's certainly not an anomaly. |It's ;
10 nore of a standard. W see it all -- at airports all <
11  over the country -- or all over the state. So the |ast

12 issue I'mgoing to address today -- and |'mcertainly

13 open for questions after I'mdone -- are those of

14  energency operations. | know that there was concern

15 that was expressed that pilots taking off or |anding at

16 the airport mght get into a bad situation and | ose an

17 engine. They ice up. They declare an energency,

18 whatever it mght be, and these turbines mght create a

19 situation where that pilot wthout those turbines m ght

20 have been able to get into the airport, and m ght have

21 been able to safely land, and now all of a sudden, they

22 can't because of the existence of the turbines. |

23 understand that's a concern, and | don't think it's --

24 | don't think it's rooted in any sort of -- it doesn't

25 have any real basis to it. And the reason | say that
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1 Is that these turbines are going to be in anongst -- in
2 and anongst an existing wwnd farm first of all. The
3 routes that pilots are going to take in and out of that
4 airport, you know, for a pilot coming off the 624, the
5 l'i kel'ihood that that pilot's going to nmake a right turn
6 toward the wind farmin trying to get back to the
7 airport is not -- it's not -- it's not considered
8 wviable in ny mind. There is a requirenent to see and
9 avoid. Wen we start tal king about energency

10 operations in air traffic, the reliance really, the

11 bi ggest factor that's going to separate -- and for

12 those of you that are pilots, will understand this --

13 the thing that's going to separate a pilot -- the thing

14 that's going to separate a live pilot froma dead pil ot

15 In an energency really cones down to pilot training.

16 It's the nunber one requirenment. The FAA does not

17 protect for energencies for the very reason that

18 they're unpredictable. You don't know where they're

19 going to happen. Going back to ny anal ogy of highways

20 and driving cars, we have tel ephone poles that run

21 right down the street here. W don't nove the

22  tel ephone poles, you know, 100 feet back or 200 feet

23 back because sone car mght hit a patch of black ice

24  one night and slide off the road. It's not reasonable.

25 You can't predict where it's going to happen, and the
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1 FAA has concluded that. There's been published papers
2 onit and others comng out of FAA flight standards.

3 Soit's -- soto nme, the safety argunent here, there is

4 no safety argunent, because the FAA has addressed that.

5 This enmergency argunent is not rooted in any kind of

6 real factual evidence. So that's ny position on that.

7 And with that, | think that's the end of ny

8 presentation. And unless you have questions for ne,

9 ["1l turn it over to Dan

10 MR. KINNEY: Thank you.

11 BEN DOYLE: Sure.

12 RYAN PUMFORD:  And | think we'll get through

13 Dan's part, and then we all take questions at the end

14  of the presentation, if that works.

15 MR KINNEY: That worKks.

16 RYAN PUVFORD:  Ckay.

17 DAN ETTINGER So | don't know if you

18 renenber me fromlast tine, Dan Ettinger. |'mattorney

19 for Pegasus Wnd with Warner, Norcross & Judd. And so

20 a lot of this will look famliar, and I'mgoing to try

21 and go pretty quickly through this, because you'll be

22 famliar wwth it. And | think the one primary thing

23 that has happened since the last time | spoke is we

24  have your decision on the initial 33 variances, and on

25 Novenber 27th, we got the decision fromthe Tuscol a
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1 County Grcuit Court, which indicated that Pegasus Wnd
2 met the variance criteria and was entitled to variances
3 for those 33 turbines. So we'll discuss that a little
4 bit today in the context of the four criteria and the
5 | aw t hat she applied in comng to that decision.

6 Airport Zoning Act, again, we enphasized |last tine and

7 Judge G erhart nmentioned in her decision, that the

8 Airport Zoning Act is different than the Zoning

9 Enabling Act, because unlike the Zoning Enabling Act,

10 it has mandatory | anguage. |f Pegasus Wnd neets the

11 criteria, the four criteria for granting a variance,

12 the AZBA has the duty to grant those variances, and we

13 believe that's why they have a duty to do so here

14  today, because these 8 variance applications neet the

15 four criteria. W've gone through the requirenents

16 before. They're laid out in the AZA as well as your

17 ordinance. |'mnot going to spend any tinme going

18 through those again today. The first standard is

19 practical difficulty, a literal application or

20 enforcement of the regulations would result in

21 practical difficulty or unnecessary hardship. And

22 again, both parties agree, the AZBA and Pegasus W nd,

23 that what we're dealing with here, because this is nore

24  of a non-use variance is practical difficulty. That's

25 the standard. And as Judge Gerhart stated in her
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1 decision, internms of the State of Mchigan | aw when

2 you're dealing with practical difficulty and what that
3 means, she said that you consider whether denial of a

4  non-use variance woul d deprive the owner of the use of
5 the property, or whether conpliance with the ordi nance
6 would be unnecessarily burdensone. So that's what

7 we're looking at here today. And we neet that

8 standard. Pegasus Wnd neets that standard. As Ryan

9 tal ked about, the requirenents for wind energy are

10 truly unique, and he listed the various requirenments

11 that are unique when you're | ooking at a w nd

12  devel opnent, the strong wind resource that we have

13  here, the land owners, the |eases that we've been able
14 to enter into, the transmssion, the custoner wlling
15 to buy the power, and then the |ocal |and use approval
16 that Pegasus Wnd has. And so this is the intersection
17 This is a unique location, these pieces of property.

18 It's the unique |ocation where all of these things are
19 met, and nekes it suitable for a project. And as the
20 judge nentioned in her decision, it's al
21 I nterconnected. There's been statenents in the past
22 that Pegasus Wnd's practical difficulty here is
23 self-created, and it's not. |If you |ook at the |egal
24  definition of being self-created under M chigan | aw,
25 It's to physically alter the land to make it unfit for
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1 zone uses. And Pegasus Wnd clearly did not do that

2 here. As we stated in our papers, you know, the

3 question mght be asked, well, why can't you nove

4 farther away? Pegasus Wnd or NextEra was forced to

5 reconfigure its Tuscola Il project, which was

6 initially planned for Ellington and Al ner Townshi ps,

7 because those townshi ps adopted -- recently adopted

8 ordinances that would preclude wi nd energy devel opnent,
9 a single turbine being devel oped in those townshi ps.

10 And so again, this is where we are able to intersect

11 all of the necessary conponents, including |ocal |and
12 use approvals. In this case, we got unani nous approval
13 in all three townships for our special |and use

14 permts. | think it's inportant to enphasize in terns
15 of looking at whether the denial of these variances

16 woul d be unnecessarily burdensone, is that this project
17 wll be jeopardized wthout the 8 variance turbines.

18 And that's because Pegasus Wnd can't conmply with its
19 Power Purchase Agreenent and its |nterconnect Agreenent
20 if these 8 variances are not granted. |If these are not
21 built and we cannot neet the nmegawatt requirenent, the
22 output requirement, then at the end of the day, Pegasus
23 Wnd's custoner we have the PPA with can term nate that
24  agreenent, which would be an existential threat to
25 Pegasus Wnd and its project. W've talked in our
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1 papers, and |'mnot going to bel abor here today the @
2 fact that we can't just use shorter turbines, and we g‘
3 can't just nove themfurther away and start, you know, E
4 shifting things around. W talked about that last tinme g
5 as well. Again, Judge Gerhart's decision, Pegasus 5
6 Wndis not required to show the potential alternative §
7 | ocations were not viable options, quote, because a :g
8 non-use variance applicant does not need to show that 2
9 no other suitable location exists. That's M chigan ;
10 law, and she quoted the cases or cited to the cases <
11 that hold that. She tal ked about the geography

12 requirenents when determning |ocation for the

13 turbines. Again, she talks about howit's all

14  interconnected. She talks about, oh, this is not

15 necessarily required that the practical difficulty here

16 is inherent to the property, because the uni queness of

17 the wind project in these locations is allowing this

18 project to move forward. And she concl uded that

19 conplying with the ordi nance woul d be unnecessarily

20  burdensone and possibly detrinmental to the w nd

21 project's economc viability, and concluded that

22  Pegasus Wnd did establish that there was practi cal

23 difficulty. That applied to the 33 variances, and we

24  Dbelieve that it applies to these 8 as well. The next

25 standard -- excuse ne -- the next criteria is the
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1 public interest and approach protection. Again, | @
2 think Ryan covered why this is in the public interest g‘
3 fromthree townships determning that SLUPS were E
4 appropriate and that the project will protect the g
5 health, safety, and welfare to the significant incone g
6 that would be injected into the comunity fromthe §
7 project. Both Ryan and Ben tal ked about how this :g
8 project will assure approach protection. And that was 2
9 studied by FAA. That was studied by MDOT. That was ;
10 studied by Capitol Airspace. Al have concluded that, <
11 and that's in our papers as well. So while the airport

12 wll not be adversely inpacted, the comunity wll

13 derive the significant benefits fromthe project.

14  Again, Judge Gerhart, in her decision, we're |ooking

15 at the 33 variances concurred. She said that Pegasus

16 Wnd established that a grant of the variances woul d

17 not be contrary to the public interest and approach

18 protection. She tal ked about the aeronautical study of

19 FAA and MDOT. She also tal ked specifically about

20 energency operations in this regard, and nentioned that

21 Pegasus Wnd, with the help of Capitol Airspace,

22 submtted documentation explaining why the turbines

23 woul d not increase the risk associated with energency

24 aircraft operations, and | think Ben Did a good job of

25 elaborating on that here today. Substantial justice,
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1 third standard, that relief granted would do @
2 substantial justice. Again, the Townshi ps have g‘
3 approved the SLUPs. W've already tal ked about how E
4 this project will be jeopardi zed without the variances, g
5 and that we're not going to create airport hazards. | 5
6 want to enphasize two other things that have come up §
7 recently. Pegasus Wnd did not violate the ordinance :g
8 Dby planning a project knowing that it woul d need 2
9 airport variances. It's allowed to do that. And as ;
10 Ryan tal ked about, Pegasus Wnd did not create its own <
11  harm by begi nning construction, permtted construction,

12 and entering into a PPA and | eases with participating

13 | and owners. And | think Ryan tal ked about howit's

14  unique -- the sequencing of these projects is unique to

15 w nd devel opnent, and it's absolutely necessary to

16 enter into those |eases and the PPA early on in the

17 process. Then you get your special |and use permts,

18 and you stage your construction. In fact, we can't

19 even seek variances fromthis body or seek airport

20 permts fromthis body until we have our |ocal |and use

21 approval. So there is a sequencing, and in this case,

22 it's fairly unique to wind devel opnent. Judge G erhart

23 again concurred. She found that with respect to the 33

24  turbines, we established substantial justice, and that

25 our -- Pegasus Wnd's problemwas not self-created, and
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1 that Pegasus Wnd would not be able to neet its @
2 obligations under the agreenments w thout the variances. g‘
3 She points out what we just tal ked about, which is the E
4 fact that we knew we woul d need to obtain variances was g
5 not inproper in any way. Finally, the relief granted 5
6 would be in accordance with the spirit of the §
7 regul ations of this ordinance. That's the fourth :g
8 criteria. And, again, that's something Ryan alluded to 2
9 in his part of the presentation. The purpose of this ;
10 ordinance -- and you look at Section 1.2 -- is to <
11 seek -- strike a balance between protecting utility of

12 the Tuscola Area Airport and allow ng variances for

13 structures that don't adversely inpact air navigation.

14 And it specifically contenplates the granting of

15 variances when an airport hazard is not going to be

16 created. The purpose of the ordinance is not to

17 prevent tall structures in the airport zoning area. |

18 think if you | ook at the maps that have been presented

19 here today, that's clear. Again, FAA has confirnmed

20 that the turbines will not constitute airport hazards.

21  The nunber of variance applications that are being

22 applied for here is not relevant. Either Pegasus Wnd

23 neets the criteria or it doesn't. W believe that we

24 do neet the criteria, and we are entitled to the

25 variances as a result. Again, Judge Gerhart concurred
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1 with respect to the fourth criteria and found that the
2 granting of variances would be within the spirit of the
3 ordinance. And so for that reason, we respectfully
4 request that this body grant the variances for these 8
5 turbines. And with that, | guess one just kind of a
6 point of order, and then we're certainly happy to take
7 questions here today. M understanding is from Ms.

8 Nsidisis that we'll have an opportunity at the next

9 nmeeting to do as we did with the initial 33 variances

10 to nore formally respond to public comments and ot her

11 concerns that are raised. But we're certainly happy to

12 address any questions that the Board nmay have at this

13 tinme. Thank you.

14 MR KINNEY: Okay. Good. Wo'd like to

15 start? M. Hoose, any questions for Pegasus?

16 MR. HOOSE: No, not really at this tine.

17 MR KINNEY: Ckay. M. Canpbell, any

18 questions?

19 MR CAWVPBELL: | have a coupl e questions.

20 It's ny understandi ng under current present FAA

21 requirenments that these turbines were determ ned to be

22 a presuned hazard; is that correct?

23 BEN DOYLE: Yes.

24 MR CAMPBELL: And it would require changes

25 to be determned a non-hazard; is that correct?
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1 In the docunent | have here that apparently canme from

2 Pegasus, it says the requested variances woul d not be

3 contrary to, and it says any voting -- I'msorry -- any

4  zoning ordinance or regulation of any political

5 subdivision applicable to the same area. Are you aware

6 that Indianfields Township has a zoni ng ordi nance that

7 covers the airport, covers the sane area as the County

8 does, and have you applied to themfor permts?

9 DAN ETTINGER: W're not operating in

10 Indianfields Township. W're operating in Glford
11 Townshi p, Juni ata Townshi p, and Fairgrove Townshi p.
12 MR. CAMPBELL: | understand that, but the
13 Indianfields Township, their zoning ordi nance covers
14 the 10-mle area. That's the sanme area that the
15 County's area covers.
16 DAN ETTINGER: But we're not subject to their
17 zoning | aws, because we are not in their Township, M.
18  Canpbel .
19 MR KINNEY: Ckay. Any other questions?
20 1've got just a couple for Capitol Air as well. I'm
21 still alittle bit hung up on this VFR thing.
22 BEN DOYLE: Yes, sir.
23 MR. KINNEY: And so maybe you can hel p ne out
24 with that. VFR and O ass G airspace, can you tell ne
25 about that?
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1 BEN DOYLE: What's the question? 1In regard @
2 to how the FAA protects for VFR flights, or how g‘
3 aircraft operate in Cass G airspace? 5
4 MR, KINNEY: What is VFR and O ass G g
5 airspace? 5
6 BEN DOYLE: So the -- for a pilot operating §
7 in Class G they've got to remain clear clouds -- :‘:
8 MR KINNEY: O ear clouds. =
9 BEN DOYLE: -- with a one-mle visibility; ;
10 right? <
11 MR, KINNEY: And one-mle visibility?
12 BEN DOYLE: Correct.
13 MR KINNEY: Right.
14 BEN DOYLE: Wiich is lower than the IMC
15 standard for controlled airspace.
16 MR. KINNEY: Ckay. But 85 percent --
17 according to your application here, 85 percent of the
18 operations at this airport is VFR?
19 BEN DOYLE: Yes, sir.
20 MR. KINNEY: And it is operating in Cass G
21 ai rspace?
22 BEN DOYLE: Correct.
23 MR, KINNEY: Al right. And dass G airspace
24  extends out how far?
25 BEN DOYLE: Cass Gis -- there's a 700-f oot
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1 dass Gshelf out to 6.2 mles, and then outside of
2 that, it's up to 1200 feet.
3 MR. KINNEY: Right. It's 6.6 mles. Then
4 outside of that is up to 1200 feet.
5 BEN DOYLE: Correct.
6 MR. KINNEY: Ckay. And so does the wind farm
7 have an effect on VFR operations at this airport?
8 BEN DOYLE: No. And let nme qualify why | say
9 no.
10 MR. KINNEY: Ckay.
11 BEN DOYLE: So when the FAA -- so as you
12 know -- | believe you're a pilot; correct?
13 MR, KI NNEY:  Yup.
14 BEN DOYLE: So as you know, you're
15 required -- in uncontrolled airspace, the pilot's
16 responsible -- well, it -- uncontrolled or controlled
17 airspace, the pilot's ultimately responsible to see and
18 avoid man-made obstacles and terrain and ot her
19 aircraft.
20 MR KINNEY: Correct.
21 BEN DOYLE: So that obligation is there.
22 You're not aided by air traffic control to ensure that
23 that occurs if you're operating as a VFR pilot w thout
24  assistance fromATC. |If you're in uncontrolled
25 airspace -- well, so regardless of whether it's
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1 controlled or it's uncontrolled airspace, if you're

2 operating VFR, the obligation is on you to ensure that
3 clearance. Wen you get in the traffic pattern, the

4  FAA provides you by -- procedurally provides you

5 certain protections to ensure that you don't have

6 obstacles that are going to cause you difficulty,

7 particularly during critical phases of flight. And so
8 the FAA establishes three zones within the visual

9 flight rules traffic patterns based on the approach

10 speed of the aircraft, categories A through D. So

11 those traffic pattern di nensions --

12 MR. KINNEY: Those categories, there's -- are
13 you tal king about the circling categories?
14 BEN DOYLE: No, sir. I'mtalking VFR traffic
15 patterns. Circling, that's on the IFR side.
16 MR. KINNEY: It is?
17 BEN DOYLE: Yeah. So those VFR traffic
18 patterns, those box patterns that define -- that are
19 defined to protect your downw nd base |eg, upw nd,
20 crosswi nd conponents of those -- of that traffic
21 pattern, those are protected and assessed, and those
22 are actually tied to the height of the Park 77
23 imaginary surfaces.
24 MR, KINNEY: Al right. |'mnot really
25 concerned about the VFR traffic pattern, but what | am
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1 concerned about is VFR operations underneath the @
2 Cdass E punch down into the Cass G airspace -- g‘
3 BEN DOYLE: Ri ght. =
4 MR, KINNEY: -- and how the wind farmthat is g
5 500 feet above ground interacts with that 700-f oot 5
6 ceiling of the Cass G airspace, and whether or not §
7 that affects VFR operations in that airspace. Let ne :g
8 goalittle further. 2

@)

9 BEN DOYLE: Okay. >
10 MR. KINNEY: As you know, the m ninum <
11 altitudes -- there are mninmumaltitudes established --

12 one of which is in sparsely popul ated areas or over

13 open water, you need to stay 500 feet away from any

14  person, structure, or obstacle, okay, which in the

15 vicinity of the wnd farm then restricts you to a

16 mninmumaltitude of 1,000 feet. And in a reduced

17 visibility environnent, you wouldn't be flying through

18 that wind farmbelow 1,000 feet lateral to one w nd

19 turbine, and then dodgi ng the next w nd turbine.

20 BEN DOYLE: Right.

21 MR, KINNEY: | nean, this would be in the

22 real mof ludicrous. | don't think --

23 BEN DOYLE: Yeah, nobody would do that.

24 MR KINNEY: -- right. Nobody would do that.

25 kay. So can't fly below 1,000 feet, but you can't fly
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1 above 700 feet.
2 BEN DOYLE: So you can fly above 700 feet in
3 a VFR environnent, if we're tal king about --
4 MR. KINNEY: In visibility below 3 mles,
5 reduced visibility?
6 BEN DOYLE: So what you're tal king about is
7 you're tal king about scud running --
8 MR, KI NNEY:  No.
9 BEN DOYLE: -- during instrunent
10  meteorol ogical conditions.
11 MR KINNEY: No, it's conpletely VFR | egal .
12 You're legal to fly VFR, one-mle visibility, clear
13 clouds in dass G airspace.
14 BEN DOYLE: Correct.
15 MR KINNEY: Ckay.
16 BEN DOYLE: But even though the weather is
17 classified as instrunent meteorol ogical conditions.
18 MR. KINNEY: This is VFR This is legal VFR
19 BEN DOYLE: It's a VFR operation, yes, sir --
20 MR. KINNEY: Yes, sir. It's legal VFR
21  flying.
22 BEN DOYLE: -- in instrument neteorol ogical
23 conditions. Yes. So l'mdifferentiating between
24  instrunment flight rules that --
25 MR KINNEY: We're not talking about
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1 instrument flight rules.
2 BEN DOYLE: Right. I'mdifferentiating
3 between --
4 MR. KINNEY: We're talking about visual
5 flight rules --
6 BEN DOYLE: -- visual flight rules on the
7 I nstrunment - -
8 MR. KINNEY: -- in Cass Gairspace with
9 visibility below 3 mles. That's what we're talking
10  about.
11 BEN DOYLE: Right.
12 MR KINNEY: Okay? So ny question is does
13 this or does this not affect the VFR Qperations in --
14 within 6.6 mles of the Caro Airport below 700 feet?
15 BEN DOYLE: If you're asking ne does it
16 require aircraft to circumavigate --
17 MR, KINNEY: No, the statenent was --
18 BEN DOYLE: -- these wi nd turbines?
19 MR, KINNEY: -- the statenment was made t hat
20 it doesn't affect VFR operations. And so that's what
21 |I'masking you. Does it affect --
22 BEN DOYLE: Based on the -- based on the
23  Federal standard, it does not.
24 MR KINNEY: It does.
25 BEN DOYLE: Based on the Federal standard, it
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1 does not.
2 MR, KINNEY: It does.
3 BEN DOYLE: Ckay.
4 MR. KINNEY: |'msorry, but it does, because
5 of the logic that you and | just went through.
6 BEN DOYLE: And | understand that, and --
7 MR KINNEY: You can't fly within 500 feet of
8 the wind turbine; true? And you can't --
9 BEN DOYLE: Part 91.119 --
10 MR. KINNEY: -- yup --
11 BEN DOYLE: -- requires that you --
12 MR, KINNEY: -- 91.119, and you can't fly
13 above 700 feet if the visibility is below 3 mles.
14 BEN DOYLE: Right.
15 MR KINNEY: So it does affect VFR operations
16 wthin 6.6 mles of the Caro Airport?
17 BEN DOYLE: 1'd |ike to answer your question.
18 MR. KINNEY: Go ahead.
19 BEN DOYLE: kay. Because |'ve been trying.
20 MR. KINNEY: Ckay. Go ahead.
21 BEN DOYLE: Al right. So what you're
22 describing is you're describing pilots that are flying
23 during instrunment neteorol ogical conditions.
24 MR. KINNEY: No. That is legal VFR
25 BEN DOYLE: Sir, | disagree. Wat you're
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1 talking about is visual flight rules.

2 MR, KINNEY: That's true.

3 BEN DOYLE: That's not visual neteorologica

4 conditions. For controlled airspace, instrument --

5 MR KINNEY: It's not controlled airspace.

6 BEN DOYLE: -- can | finish?

7 MR KINNEY: Sure. go ahead.

8 BEN DOYLE: For controlled airspace, so d ass

9 E airspace above that Cass G --

10 MR. KINNEY: Sure.

11 BEN DOYLE: -- you have a requirenent of 1000

12 and 3 --

13 MR KINNEY: Right.

14 BEN DOYLE: -- 1000 foot ceiling, 3 mles

15 visibility.

16 MR. KINNEY: Right.

17 BEN DOYLE: That's the demarcation between

18 instrunent meteorol ogical conditions and visual

19 met eor ol ogi cal conditions.

20 MR. KINNEY: Ckay. But that's for the

21 airport in controlled airspace. This is not an airport
22 in controlled airspace. This is an airport in

23 non-control | ed airspace.

24 BEN DOYLE: Okay. 1'mgoing to finish.

25 MR KINNEY: Ckay. o ahead.
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1 BEN DOYLE: So you have category -- you had

2 cat G-- or ass G airspace up to 700 foot, that C ass
3 Gshelf up to 700 feet. CQutside of that, you have the
4 1200 feet.

5 MR KINNEY: Right.

6 BEN DOYLE: So a pilot that is not instrument
7 rated can fly into that C ass G airspace when the

8 weather is under instrunent meteorological conditions,
9 as long as that pilot stays in Cass G airspace where
10 remains clear clouds and has a m ni numof 1,000 foot --
11 ["msorry -- a mninmumof one-mle visibility.

12 MR, KINNEY: True.

13 BEN DOYLE: GCkay. So all of that is true.
14  That pilot -- what you're saying is true. You can fly
15 under visual flight rules --
16 MR. KINNEY: Yes.
17 BEN DOYLE: -- in that very defined
18 environnent. Ckay?
19 MR KINNEY: Sure.
20 BEN DOYLE: Now, when the FAA assesses for
21 I mpacts to visual flight rules operations, they're
22 assessing for airspace above 500 feet, which is why if
23 this proposal was in excess of 500 feet, there are
24  certain standards and setbacks from ai rways, and from
25 roads, and railroads, and things that pilots m ght use
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1 when they're operating again in instrunment Eg
2 met eor ol ogi cal conditions, in uncontrolled airspace, 5{
3 (Cdass Gat those altitudes. Those pilots would have to é%
4 circumavigate in order -- and we both agree on this -- gg
5 in order to maintain an altitude bel ow 700 feet, they'd Eﬁ
6 have to circumavigate those turbines. That effect is §
7 not deened significant. |It's not deened substantial . §§
8 It's not deenmed a hazard by the FAA. It just neans éﬁ
9 that you have to fly in a different direction. The FAA ;:
10 has a process where they stipulate adverse effect. One <
11 of the stipulations for adverse effect is whether a VFR

12  operation changes course, which is what we're tal king

13 about in this case. |In order for the FAA to determ ne

14  that adverse effect is a hazard, is that the FAA woul d

15 then count the nunber of aircraft operations that woul d

16 be inpacted. And if that exceeded one operation per

17 day, or 365 over the course of the year -- that's the

18 metric they use -- then the FAA would say that was a

19 hazard, and they would wite a determ nation of hazard.

20 MR. KINNEY: kay. We've kind of --

21 BEN DOYLE: In this case, the FAA hasn't done

22  that.

23 MR KINNEY: -- we've diverged here fromthe

24 issue. And the issue is does it affect VFR operations

25 at the Caro Airport, and -- you want to add to this?
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1 RYAN PUMFORD: | think maybe if we tal k about
2 the study that we did over the past year, |ooking at
3 how often this happens.

4 BEN DOYLE: Yeah, | can tal k about that.

5 MR KINNEY: Go ahead.

6 BEN DOYLE: So what Ryan was just speaking to

7 is we conducted -- as | tal ked about earlier, we

8 talked -- we conducted a traffic floor study. W

9 essentially took all the radar tracks fromthe FAA's

10 radar system their national off |oad program W put

11 themin -- that that's big thing of spaghetti up there.

12 W looked at the altitudes of all these operations. W

13 then bounced those agai nst the weather.

14 MR. KINNEY: You brought this up last tine

15 for the 33 variances; right? This is the sanme thing we

16 tal ked about for the --

17 BEN DOYLE: No. | don't think so, no. No, |

18 don't think we brought this up.

19 MR KINNEY: Oh, it's not?

20 BEN DOYLE: No.

21 MR KINNEY: Ckay. o ahead.

22 BEN DOYLE: So we took this -- we wanted to

23 | ook at all of the flight operations, so we had a

24  better understanding of what that traffic | ooks |ike

25 going in and out of the airport and in proximty. And
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1 that's the graphic that you see behind you. W | ooked
2 at the altitudes of those aircraft, because we
3 basically blocked it off. W didn't want to | ook at
4 stuff at 20,000 feet; right?

5 MR KINNEY: Right.

6 BEN DOYLE: And so what we found is that as

7 we started parsing through all of these flight tracks,

8 what we found is -- and then we applied the weat her

9 mninmumat that nonment of that date and tine stanp for

10 that radar return, we were able to differentiate those

11 that were operated during instrunment neteorol ogica

12 conditions fromthose that were operating under visual

13 nmeteorological conditions. So we only |ooked at those

14  under instrunment neteorol ogical conditions. Those were

15 occurring that wwth -- during a tinme period where the

16 ceiling was less than 1,000 feet and visibility was

17 fewer than 3. Fromthat, we then took a | ook and

18 parsed it down. And when you | ook at these tracks, not

19 all of these are distinct individual flights. Sone of

20 themcan be the sanme flight, sone of them going out and

21 circling and com ng back, and that sort of thing. So

22 what we were able to narrow it down to is we realized

23 that there were 10 flights in total that operated out

24  of the data set. W found that 4 of those flights were

25 actually operating in Cass G when the visibility was
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1 | ess than 1,000 feet, which neans those pilots were
2 violating the VFRs --
3 RYAN PUMFORD: Less than a mle.
4 BEN DOYLE: -- I'msorry -- less than a mle.
5 Those aircraft -- those pilots were violating -- were
6 violating the VFRs. So we threw those out. W' re not
7 going to talk about people violating things. That |eft
8 us with 6 actual flight tracks. That could have been 6
9 flights. It could have been 4 flights, or 3, or 2. |
10 don't know fromlooking at it, but | -- because it
11 doesn't have a call sign associated with that. But |
12 can look at it. So what | know fromthis is that
13 pilots operating in -- at this airport are not
14  operating nore than a maxi mumof six times a year when
15 the weather is down below that one-mle visibility.
16  Does that make sense?
17 MR KINNEY: Well, yeah. Yeah, it does.
18 BEN DOYLE: And that speaks to the frequency
19 of operations. That is the netric used to determ ne

20 whether there's significant adverse effect.

21 MR KINNEY: Ckay.

22 BEN DOYLE: If you're asking me -- if you're
23 asking ne does a turbine out there potentially change
24  how a pilot mght fly inthe air? Yeah. Potentially,
25  yes.
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1 MR KINNEY: |'mjust asking if it affects

2 VFR operations at this airport.

3 BEN DOYLE: | think |I've answered that.

4 MR. KINNEY: kay. Let me ask you this then:
5 One of the things you nentioned was that they're

6 probably not going to fly over that wind farm Ckay?

7 They're going to go around the wind farm And so ny

8 position is that with everybody going around the w nd

9 farm where are they going to end up? They're going to
10 end up right on the final for runway 6 for the

11  instrunent approach. And so it does build a conflict,
12 a traffic conflict when you' ve got everybody

13 circunventing the wind farm and entering the airport
14  or departing fromthe airport on the final approach
15 course or the departure, |FR departure course.
16 BEN DOYLE: We're only tal king about a
17 handful of flights per year that would have to
18 navigate -- based on the weather that would have to
19 circummavigate. The rest of them as we -- | don't
20  know where the other --
21 RYAN PUMFORD: Do you want to go back to the
22  graphic?
23 BEN DOYLE: -- yeah go back to the graphic.
24  The rest of those flights can cone over top as |long as
25 they cone over top at 1,000 feet. So you're not
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1 And then if we have tine at the end -- we've got
2 another one comng up on Friday, so we should have an
3 opportunity then as well. But we want to give a first
4 chance to fol ks that either haven't spoken before, or
5 have sonething new to say. For the nost part, we're
6 goingtolimt it to 3 mnutes, |Iike we have in the
7 past, and we'll take comments fromthis side of the
8 roomas well as this side of the room But there are a
9 couple of folks that have sonme docunented infornation
10 that may take longer than the 3 mnutes. So wthout
11  further adieu, why don't we nove into public conment?
12 And the first one I'd like to call up is M. Koerner.
13 Now, he did speak |ast tinme, but he's got sone
14 information that | think is inportant to hear. So if
15 you'd cone on up, Rick?
16 Rl CHARD KOERNER: Good eveni ng, everybody.
17  We'll just do sone quick honmework here. ['mgoing to
18 first pass out these packets of information. They've
19 already been passed out to the -- to attorneys.
20 MR. KINNEY: Ckay.
21 RI CHARD KOERNER: So bear with ne, please.
22 MR. KINNEY: Sure. And, R ck, so that we
23 know who you are, can you give us sort of alittle bit
24  of rundown on your education, your experience, kind of
25 a resune on why we ought to listen to you?
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1 RICHARD KOERNER: |s nmy wife here? She may

2 have a di sagreenent with nmy opinion. Folks, good

3 evening. M nane is Richard Koerner. | ama recently
4 retired pilot fromthe Dow Chem cal Conpany. | was

5 wth those folks for just shy of 40 years. | was

6 enployed prior to that with the Aeroquip Corporation in
7 Jackson, Mchigan, which is a wholly-owned subsidiary

8 of Libbey-Onens-Ford. Both organizations operated

9 corporate aircraft primarily donestically, although

10 Dow, with their international business operation, had
11  flight operations that were global. And | was

12 fortunate enough to participate in their global flight
13 operations and donestic flight operations for that

14  period of time. | have accunul ated approxi mately

15 21,000 hours of |log book tine. |'mtype-rated in --

16 that's -- type rating nmeans specific operational

17 certification by the governnment, FAA, for a specific

18 type of jet aircraft. | have 10 of those, so that

19 means 10 different jet aircraft, experience in all of
20 those over that 40 years. So ny intention here today
21 is sinply to speak to sone specific itenms that M.
22 Boyle -- is it Doyle or Boyle? --
23 BEN DOYLE: D, Delta, Doyl e.
24 RI CHARD KOERNER: -- Doyle -- M. Doyle. He
25 was an excellent presenter and addressed sone of the
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1 air traffic issues very specifically. | have sone
2 questions, and then sone material that 1'd like to
3 reference to. In your packet, the nunmber one docunent
4 is labeled number 1. It's entitled United States of
5 America FAA, Federal Aviation Adm nistration,
6 Washington, D.C. It's essentially an affidavit froma
7 very qualified gentleman that did a study. And again,
8 this was directed by the Tuscola Area Airport Authority
9 and Friends of the Tuscola Area Airport Authority here
10 in Mchigan. And this study was primarily directed to
11 study the effects of the air traffic control radar.
12 And in the back on page -- well, let's see -- it
13 starts -- I'mgoing to reference to this particular
14  document. And so in the about, oh, a third or so,
15 there's a page that's marked Exhibit 47, | believe it
16 is, 47 -- one second -- it's 49. | apologize. And
17 this is the wnd turbine generator |arge scale
18 devel opment summary or abstract of his analysis. And
19 this is a very technical analysis, and | would like to
20 point out several of the points the gentleman makes.
21  And I'mjust going to quote quickly. 1'mnot going to
22 read to you thoroughly through this entire docunent.
23 It's quite extensive, speaks for itself. His
24 credentials also speak for itself. The abstract states
25 I n the opening paragraph -- this is referencing to the
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1 FAA -- by issuing a determnation of no hazard, the Eg
2 DNH, for the proposed grouping of X nunber of w nd 5{
3 turbine generators that are the subject of the E%
4 techni cal exhibits, parentheses, without first gg
5 obtaining an all clear fromits technical operations Eﬁ
6 services group, the FAA has acted arbitrarily and is §
7 out of its order not according to the law. |f all owed, iz
8 the construction of WIGSD, which is the wind turbine éﬁ
9 generator large scale devel opnent, near the airport ;2
10 will likely result in irreparable harmto the precious <
11 resource of navigabl e airspace that the FAA is charged

12 to protect and to nurture. That's in the first

13 par agraph of the abstract. And through this entire

14  sunmary, he goes through the w nd turbine generator

15 effects on air traffic control radar, and certainly M.

16 Doyle will be able to address some of these issues.

17 But just to review some of the particulars of the

18 subject matter, radar is subject to the follow ng

19 anonalies. One is clutter -- and these are

20 specifically delineated in this report -- shadow ng,

21 false target, range and azinuth errors, target

22  divergence, processing overload, and an increased

23 CFR -- CFAR thresholds, ADSB in and out, two variance

24  of that particular system national defense, and, of

25 course, let's see, the weather radar, and possibly even
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1 as far as cell, nobile cellular distractions from-- or
2 a degradation of a cellular signal. 1In the conclusions
3 par agraph on page 6 toward the end of the docunent,
4 down around the last -- let's see -- it's the third
5 par agr aph, fourth paragraph, down toward the end,
6 there's an FAA standing order, and they designate that
7 specifically as JO7400.2M as in M ke. To proceed
8 w thout thorough investigation of the effects
9 identified herein will likely result in irreparable

10 harmto the affected airports, to the navigable

11 airspace, to the regional airspace, and to the conmerce

12 that is dependent upon all of these being in a high

13 state of readiness and in good working order. That's

14 the FAA's own order. So it would appear that the FAA

15 in sone reason -- for sone reason has chosen to counter

16 their own order. They're operating outside of their

17 own regul atory guidance. Again, this is something for

18 M. Doyle, who is an expert on, to coment on.

19 MR KINNEY: Could I ask a question --

20 Rl CHARD KOERNER: Pl ease.

21 MR KINNEY: -- right in the mddle of this?

22 It tal ks about false targets. It talks about azinuth

23 errors, target divergent, a few other clutters, and a

24  few other things. And can you tell nme? | think there

25 are three separate systens that air traffic contro
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1 uses to control traffic. One is raw data radar, where @
2 the radar sends -- transmtter sends out a pulse, and g‘
3 the transmtter turns off, and it listens for the E
4 return off an airplane, okay, and then turns the g
5 transnmitter back on, sends another pulse. And in that 5
6 system there's errors. There's pulse width errors. §
7 There's day wwdth errors. There's elevations errors. :g
8 Ckay? But that's the raw data type of systemto 2
9 control traffic. Another systemis interrogating a ;
10 transponder, where the radar site sends out an <
11 interrogation. And if the equipnent is installed in

12 the airplane, the airplane sends back a response. And

13 that's nore accurate. And sone of these things aren't

14 quite as pronounced on that systemas far as degrading

15 the systemfromwnd turbines. And the new systemis

16 ADSV and that has an in and out system And it's

17 mandated on July -- or January 1st that all airplanes

18 that are flying in a certain class airspace have to

19 have an ADSV out. GCkay? They transmt by their GPS

20 position where they are, what their altitude is, and

21 ot her things such as the aircraft call sign, the type

22 aircraft it is, the pilot's first born son. Whatever

23 Is associated wwth that airplane, it transmts that

24 out. And then whoever has a receiver can receive that

25 information, whether it's -- where it can -- an ATC
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1 control facility on the ground, another airplane.

2 (Okay. So correct ne if I"'mwong. Are those basically
3 the three basic systens that air traffic control uses,
4  fromyour know edge, to control traffic?

5 RI CHARD KOERNER:  The primary systemtoday is
6 adigital, what they call NextGen system NextGen has
7 been inplenmented or it has -- was inplenented --

8 correct neif I"'mwong -- tw years? Three years now?
9 It takes awhile to inplenent these systens.

10 BEN DOYLE: The primary systens still the FAA
11 Is relying on --

12 RI CHARD KOERNER: It's primary.

13 BEN DOYLE: -- is primary and secondary
14 radar, alnost entirely relying on secondary radar.
15 Rl CHARD KOERNER:  Yeah.
16 BEN DOYLE: NextGen speaks to the
17 nmoder ni zati on of the national airspace system and
18 changing how we fly in the airspace --
19 RI CHARD KOERNER: Wi ch is nmuch nore conpl ex.
20 BEN DOYLE: -- which is much nore conpl ex.
21 W could talk all night about that.
22 Rl CHARD KOERNER: Ri ght.
23 BEN DOYLE: And ADSV, yes, is the future --
24 RI CHARD KOERNER: It's kind of phase one of
25 Next Gen.
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1 BEN DOYLE: -- and it's -- yeah, it's going

2 to go for decades and decades --

3 Rl CHARD KOERNER:  Decades.

4 BEN DOYLE: -- before we get to that point,

5 but we still rely on radar

6 Rl CHARD KOERNER: So NextGen is in a

7 conpletely devel opnental process. So primary and

8 secondary radars today and digital, which was the

9 standard since -- well, since we got rid of tubes.

10 MR. KINNEY: Right.

11 RICHARD KOERNER:  So it's the primary system
12 across the ATC system today.

13 MR KINNEY: Ckay. And just to set the stage
14  here, when you were flying, you were flying nostly |FR?
15 Rl CHARD KOERNER:  Correct.
16 MR. KINNEY: Gkay. And you had on your
17 airplanes a transponder that could be interrogated, and
18 it would respond. Did you have ADSV?
19 RI CHARD KOERNER: CQur aircraft at that tine
20 did not have ADSV.
21 MR, KINNEY: Did not have ADSV?
22 RI CHARD KOERNER: Correct. That was not
23 required at that tine.
24 MR, KINNEY: Ckay. Good. The VFR airplanes
25 at the Tuscola County Area Airport, the enthusiasts
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1 that fly out there, are they required to have a
2 transponder? And let nme help you with that. The
3 answer is no.
4 Rl CHARD KOERNER: They are not.
5 MR, KINNEY: Right. Gay. Are they required
6 to have ADSV out as of January 1st, 20207
7 RI CHARD KOERNER:  |If they are intending to
8 fly in a specific airspace.
9 MR, KINNEY: And that specific airspace is
10 controlled airspace, Cass E airspace, above 10, 000
11 feet --
12 RI CHARD KOERNER: That is correct.
13 MR KINNEY: -- and they have to stay out of
14 Cass B and they have to stay out of Class C
15 airspace --
16 RI CHARD KOERNER: If they're not so equi pped.
17 MR KINNEY: -- if they're not so equi pped.
18 Ckay. So these airplanes that are at this airport are
19 not required to have any of the air traffic contro

20 enhanced equi pment on board?

21 RI CHARD KOERNER: That is correct.

22 MR, KINNEY: Ckay. So the only way that the
23 radar controller is going to see themis if their raw
24  radar will send this pulse out, and they will receive a
25 return fromthat?
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1 RI CHARD KOERNER: | would say that's
2 generally correct.
3 MR KINNEY: Ckay. |I'msorry to interrupt
4  you.
5 RI CHARD KOERNER: No; no. Sir, that's fine.
6 MR. KINNEY: So why don't you proceed with
7 your -- what you wanted to say?
8 RI CHARD KOERNER: (kay. Let nme see where --
9 if I can collect ny thoughts here. The point | think
10 fromthis particular affidavit in exanple | here, we
11 can -- | would encourage the Board to read through this
12 material. It provides a trenmendous background in how
13 the FAA determnes what is -- what is a -- an anomaly
14 in a radar system It's very inportant to understand
15 what those variables are, because they're -- it's a
16 multi-faceted subject. W can probably talk about this
17 until everybody's bored to death. | nean, seriously.
18 It's very conplex. This is an excellent docunent. The
19 conclusion does it justice for you, for you guys, but
20 it's inportant to note that operationally, the w nd
21 turbine, the tip velocities of the wind turbine blades
22 affect the way the radar returns to and what
23 information comes back to the radar itself. So there
24 is a masking effect. |t depends on the azinuth, in
25 other words, the relative position of the aircraft
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1 through the wind turbines farmas a straight |ine
2 distance to the radar site. There's trenmendous
3 variables involved here. But the bottomline is there
4 is an effect, a degradation of signal integrity, if you
5 wll, and strength created by the wind turbines and the
6 large scal e devel opnents, neaning the farm
7 MR KINNEY: Ckay.
8 Rl CHARD KOERNER: And LSD is a farm
9 MR KINNEY: Right. Just one nore question
10  here.
11 RI CHARD KOERNER:  Certainly.
12 MR, KINNEY: \Where is the nost degradation?
13 Is it in the primary radar, is it in the transponder,
14 or is it in the ADSV?
15 RI CHARD KOERNER: | woul d defer to the expert
16 on that one. |'mnot sure on that.
17 MR KINNEY: Well, it says it in this report
18 of yours. It's alnpst non-existent in transponder
19  equi pped airpl anes.

20 RI CHARD KOERNER: That's correct.

21 MR, KINNEY: And it's alnost non-existent in
22  ADSV airplanes, but is this significant --

23 RI CHARD KOERNER: Particularly in the ASDV
24 airpl anes.

25 MR KI NNEY: Pardon ne?
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1 RI CHARD KOERNER:  Particularly not -- no
2 effect in ADSV because of the way the data is
3 transmtted.
4 MR. KINNEY: Yes. But is significantly
5 degradation -- degrading in the primary radar
6 airplanes?
7 RI CHARD KOERNER: That is correct.
8 MR, KINNEY: Ckay.
9 Rl CHARD KOERNER:  Yes.

10 MR. KINNEY: Ckay.

11 RI CHARD KOERNER: From ny own -- from ny

12 experience, and | must just quick relate a story --

13  when the LSD down sout hwest of MBS was first

14  constructed, the Ceveland Center -- Cleveland Air

15 Route Traffic Control Center is located in an area near

16 Cleveland. They're based there. That's where their

17 conputers and radar site is located, and that facility

18 controls airspace above a certain altitude around the

19 Geat Lakes, along with Chicago and I ndi anapolis and

20 even Mnneapolis centers. But they all -- they al

21 function primarily the sanme way. C eveland Center

22  happens to dominate this particular area. They're

23 responsi ble for air traffic control. Wen that LSD

24 cane into effect, Ceveland was required to recalibrate

25 their air traffic control en route radar, which was --
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1 we could |oosely describe as a primary radar, because

2 the -- wth the top of the wind turbine blades noving

3 at 186 mles an hour and whatever, 12 or 13, 14 RPM

4 what ever they do. At that distance fromthe hub, the

5 tipis actually noving somewhere in the nei ghborhood of
6 186 mles an hour. Well, that's about the speed of an
7 general aviation aircraft. So there was -- all of the
8 effects that were listed in this first exanple 1

9 affidavit fromM. Mlintosh, | believe his nane is,

10 cane into effect southwest of MBS about 27 nautica

11 m | es-ish, which would be the northeast boundary of

12 that particular LSD. How that related to us is that on
13 a beautiful clear day on an instrunent departure,
14 Ceveland Center called to us with a -- we had an
15 air -- extensive, what his -- I"'mquoting his
16 transmi ssion now -- controller called us and said we
17 are -- at our 12:00 o'clock position, neaning off the
18 nose of the aircraft, in approximately 20 mles, there
19 was an extensive area of weather, and would we like to
20 avoid -- turn one way or the other to avoid that
21 weather. Well, the weather on that particular norning
22 was as we would like to refer to it as severely clear.
23 There wasn't a cloud in the sky for probably 50
24  nautical mles. Flight visibility was at |east 100
25 mles. There was nothing in front of us that could
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possi bly have created a weat her phenonenon that his
primary radar would have had a return from So it took
us a few sorties to go back and forth across this
particul ar | arge scal e devel opment for the air traffic
controllers and the pilots to figure out what they were
actually seeing. So once we figured that out, they
sent their technicians. |'mnot sure where that site,

particular renote site for their radar antenna is

© 00 N oo o B~ w N P

| ocated -- perhaps M. Doyle can el aborate on that --
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10 but they had to recalibrate their computers and their
11 radar to elimnate the return that they were receiving
12 off the top of those rotating turbine blades. It

13 created al nost every phenonenon listed in this report
14  for that particular site, for the LSD site, and it did
15 interrupt and degrade the air traffic control

16 surface -- surfaces fromdeveland Center. Didn't

17 affect us, because we're a high altitude operation.

18 But should we -- were we required to fly an instrument
19 approach at |low altitude bel ow, say, 3,000 feet, the
20 masking effect of the radar at that time prior to

21 recalibration would have elimnated our signal from
22 their antenna. In other words, we woul d have becone
23 I nvisible below a certain altitude. Subsequent to

24  that, when the -- through the Tri-Cty A rport approach

25 control, their local approach control, the m ni mum
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1 radar vectoring altitude was raised from 2600 feet to

2 3,000 feet. So at night, when our |ocal tower and

3 radar approach control facility closed after 11:00

4 p.m, Ceveland Center was responsible for vectoring

5 the aircraft for an instrument approach into Tri-City.
6 The minimumaltitude we enjoyed prior to the change was
7 2600 feet. Oten tines, that would allow us to proceed
8 in visual flight conditions to the airport and allow us
9 not to fly in conplete full instrunent approach in

10 order to find the airport and | and; save fuel, save

11  tinme. Wen the mninumwas raised for the C evel and

12 Center for their mninmumvectoring altitude of -- from
13 up to 3,000 feet, that would often tines put us in the
14  clouds in instrument conditions, in actual instrunent
15 conditions where we could not find the airport until we
16  descended on a published segnent of the approach. So
17 It resulted in inefficiencies. The safety factor

18 wasn't really -- not conprom sed, but it was sinply a
19 degradation of efficiency.
20 MR. KINNEY: Let me ask you one nore
21 question, and this Sandia report that you have here?
22 RI CHARD KOERNER:  Yes, sir. Un-huh.
23 MR, KINNEY: First of all, Sandia is an
24 national lab work -- in this report, it |ooks |ike they
25 worked with the Massachusetts Institute of Technol ogy
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1 to do --
2 Rl CHARD KOERNER:  They di d.
3 MR. KINNEY: -- to do this report, which
4 includes a type testing of some of the stuff that we've
5 just been tal king about, the different radar systens,
6 and let nme build a scenario. Ckay? You're in a Hawker
7 800XP, and you've just been down to Florida to pick up
8 seven NextEra enployees to bring themup to Caro to
9 wvisit their wind turbine farmthat they have up here.
10 Ckay? Wen you get to Caro, the visibility is down a
11 little bit, and so you've elected to fly an instrunment
12  approach. ay? And the way that you're being
13 controlled is using your transponder. Your airplane's
14 replying this quoted message back to the air traffic
15 controller, and so they can see you just fine. Okay?
16 But as you get closer and closer to the Caro Airport,
17 you're concerned about sonmebody down there, one of the
18 enthusiasts down there flying around in a pattern, and
19 let's say there's two of themright down there right
20 now, and there's another one that's entering the
21 pattern, and he's flying around this wind farmthat he
22 can't fly over because of the conditions. ay? So
23 he's flying around the wind farm How are you going to
24  know, wi thout those airplanes having either ADSV out or
25 a coded transponder beacon, how are you going to know
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1 where those airplanes are? Wuo's going to tell you

2 where those airplanes are? How does that normally

3  happen?

4 RI CHARD KOERNER: |'d say that's a question
5 that requires several answers.

6 MR. KINNEY: Ckay.

7 RI CHARD KOERNER: Bear with nme. The primary
8 way that we would derive that information would be

9 through the ATC system through the approach control

10 system

11 MR KINNEY: Right.

12 MR. KOERNER:  Approach control woul d provide
13 that information as a function of their separation, air
14 traffic control traffic separation criteria if they
15 could see a target.
16 MR. KINNEY: Ckay. Well, based on what you
17 just told ne about the radar, the primary radar and
18 these airplanes not having a transponder or ADSV out,
19 and in the vicinity of this wwind farm where there's a
20 shadow effect or over the wind farm that systemthat
21 they're going to look and find those airplanes for you
22 is significantly degraded.
23 RI CHARD KOERNER: It woul d be significantly
24  degraded, and | would reference to in the paragraph 5
25 of the Sandia report on page 32, in the conclusion
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1 section, second paragraph, the paragraph reads, the @
2 data shows that the existing POR, which is primary g‘
3 surveillance radar, were severely inpacted by w nd E
4  turbines, while the beacon transponder based secondary g
5 surveillance radars were not affected by w nd turbines. 5
6 In addition, eight mtigation systens representing -- §
7 well, they did a nunber of tests here. Wile all :g
8 systens tested were inpacted by turbines, the 2
9 replacenent radar and nost of the infield perforned ;
10 better than the existing POR radars within or above <
11 turbine LSDs. The radar upgrades that tested did not

12 significantly inprove the surveillance capability over

13 the wind farns. So the -- to answer your question, as

14  an operator and a user of the air traffic control

15 systemand our national airspace system there are

16 situations where the turbines will nmask the proprietary

17 effects of the surveillance radars, the primary radars

18 that are available for air traffic control and

19 separation. So one does extrapolate that possibly into

20 a safety issue. It's very easy to see where that would

21 be a problem | personally have flown the instrunent

22  approaches into uncontrolled airports on nunerous

23 occasions all around this great country, and have --

24  |'ve been very surprised to find snall aircraft,

25 general aviation aircraft neandering about under the
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1 clouds that the air traffic controllers have no idea

2 about. And it does cause a problem The jet is a

3 maneuverable aircraft. The safety of that aircraft is
4 predicated on the stabilized approach concept, so a

5 final approach for a jet is very critical in

6 mintaining that safety equation all the way to the

7 runway. Once that stabilized approach is destabilized
8 Dby whatever influences the outside, then the whole

9 equation changes. So safety being the number one

10 priority of the ATC system as M. Doyle nmentioned, FAA
11 Is -- their entire thing is based on safety. The

12 degradation of airport surveillance radar by w nd

13 turbines is an issue. It varies wth airport to

14  airport, situation to situation.

15 MR, KINNEY: We're going to cut you off

16 there. You're over 3 mnutes.

17 RI CHARD KOERNER:  Thank you very nuch.

18 MR. KINNEY: Thank you very nuch.

19 RI CHARD KOERNER: | appreciate your tine and
20 your consideration, and thank you for being patient
21 wth ne.
22 MR. KINNEY: We appreciate you being here.
23 RI CHARD KOERNER:  Thank you.
24 MR, KINNEY: Ckay. Anybody on this side over
25 here? Anybody else? M. Geen, you | ook |Iike you need
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1 to tal k. ]
O

2 JCE GREEN. Good afternoon. 5{

3 MR KINNEY: Good afternoon. Can you tell us é%

4 alittle bit about yourself, so we know why we need to 23
~

W

5 listen to you, M. Geen? o
[\

6 JCE GREEN.  Yes. |I'mJoe Geen. |'mthe S
W

7 airport manager of the Tuscola Area Airport Authority. iz

8 Wiat | have here to present today is a national plan éﬁ
@)

9 for integrated airport systens and the airport capital %E

10 inprovenent plan, ACIP. These orders establishes the
11 guidelines for managi ng and mai ntaining the airports,
12 Federal plans that are essential to the airport. The
13 NPIAS is the inventory of all aviation infrastructures.
14 It was devel oped and now nai ntai ned by the Federa

15 Aviation Adm nistration, FAA. It identifies existing
16 and proposed airports that are significant to our

17 national air transportation system Airport

18 inprovenent plans, the noney cones fromyour -- raised
19 through the taxes on your airplane tickets. Caro

20 Airport is a general aviation airport. There's 1,121
21 general aviation airport shares, $831, 717,000 averagi ng
22  $74241 (sic) per airport per year. On the next page,
23 It shows from 2017 through 2021, this airport is

24  schedul ed to receive about $4,245,556. CQur mgjor

25 obligations are to protect the airport approaches, keep

MIdeps@uslegalsupport.com U.S. LEGAL SUPPORT Phone: 888.644.8080
Ann Arbor | Detroit | Flint | Jackson Bingham Far ms/Southfield | Grand Rapids Lansing | Mt. Clemens| Saginaw | Troy
203

ZBA007114


http://www.uslegalsupport.com

, MEETING- AIRPORT ZONING

01/13/2020 Page 84

1 the title to airport property, to have the conparable

2 | and uses around the airport, preserve rights and the

3 powers of the airport. And then next page is the

4 assurances that we have to give to the FAA. This is

5 assurances that FAA puts out. These assurances shal

6 be conplied with in the performance of the grant

7 agreenents. \Wenever we get noney from FAA, these are
8 grant agreenments we have to sign, our airport

9 devel opnment, airport planning, and noi se and conpatible
10 programgrants. The duration of these assurances, the
11 terns and conditions are for 20 years after the date of
12  acceptance of grant from-- of the Federal funds for

13 the project. The terns and conditions and assurances
14 shall remain in full force and effect during the life
15 of the project, and there shall be nolimt to the --
16 on the duration of the assurances regarding airport

17 revenue, so long as the airport is used as an airport.
18 Then on page 5, reserving rights and powers. W have
19 to agree that we wll not take or permt any action
20 which would operate to deprive it of any of the rights
21 and powers necessary to performany of the terns and
22 conditions of these grant agreenents for the airport.
23  And touching on page 15, these are all FAA
24  requirenents. |f a change or an alteration in the
25 airport or the facilities are made for which the
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1 secretary determ nes adversely affects the safety, @
2 utility, or efficiency of any Federally owned | ease or g‘
3 funded property on or off the airport -- |I'Il stress E
4 off the airport -- and which is not in conformty with g
5 the airport plan as approved by the secretary, the 5
6 owner or operator will be, if requested, have to §
7 elimnate the adverse effect or bear all the costs of :g
8 rel ocation such -- relocating such property or 2
9 replacenent thereof to a site acceptable to the ;
10 secretary. So we're liable for these nonies forever, <
11 or we have to pay for it. Duration, as we said, these

12 are FAA requirenents. The sponsor agrees that it is

13 obligated for the assurance created with the Federal

14  assistance extends. There's nore operations in here.

15 Just read it over. So it's very inportant to protect

16 the airspace, and that's why the zoning ordi nance was

17 put in place. Thank you.

18 MR. KINNEY: Can | ask you a couple

19 questi ons?

20 JOE GREEN. Yes.

21 MR. KINNEY: Has this airport received

22 Federal noney in the past?

23 JOE GREEN. Yes, it has.

24 MR KINNEY: And is it programmed to receive

25 Federal noney in the future?
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1 JOCE CREEN: Yes, it is.
2 MR KINNEY: Ckay. Well, why does -- what's
3 the purpose of this national airport systen? Wy is
4 the Federal governnment spending this noney on these
5 airports out there? Do they expect to be able to cone
6 here and do stuff like firefighting, energency
7 response? State police? FBl investigations?
8 JCE GREEN.  Yes. Al of them
9 MR, KINNEY: Ckay. And so when they hand out
10 this noney, do they expect the airport to be maintained
11 to certain |levels?
12 MR. GREEN. Yes, they do.
13 MR KINNEY: Ckay. And sone of those |evels,
14 | think you -- | heard you say --
15 MR. GREEN. Like on page 14, it says we wll
16 make the use by government aircraft or safety. It wll
17 be made available for all facilities of the airport
18 devel oped for Federal financial assistance, and al
19 those usable for landing and take-offs of aircraft for
20 the United States or to use a governnment aircraft in
21 comon with other aircraft at all tines recall a charge
22  and use.
23 MR KINNEY: Ckay. And when you |isted those
24  things that the sponsor is required to do, who told you
25 that they -- that cones -- that guidance cones fromthe
Xr:gexﬁgsllgg;l%??glitﬁﬁ?ackson Bingham%a?*jsiﬁthﬁsgg |P(G)rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:sag?r?é16vﬁ$?23
206

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY

ZBAO07117


http://www.uslegalsupport.com

=
, MEETING- AIRPORT ZONING (r%
01/13/2020 Page87 [T
<
1 FAA? T
O
2 MR. GREEN. Yes. This guidance is by the g‘
3 FAA. These pages are right fromthe FAA E
4 MR. KINNEY: Ckay. So the FAA's not going to Q
_ @
5 doit? S
[\
6 MR GREEN. No, it's designated to us to -- S
W
7 MR. KINNEY: You're going to do it? :‘:
8 MR. GREEN. -- uphold their requiremnents. 2
o)
9 MR KINNEY: Right; right. Ckay. :ZD
10 JCE GREEN. Any ot her questions? Ckay.
11  Thank you. Please read over this.
12 MR. KINNEY: Thank you. Anybody el se over
13 here? Anybody else -- yes, ma' am
14 MAUREEN ATKERSON:. | have two reports | want
15 to submt. You people get the condensed version.
16 MR, KINNEY: Ckay.
17 MAUREEN ATKERSON: Ch, and one for ne.
18 MR, KINNEY: Thank you.
19 MAUREEN ATKERSON: These are reports that
20 have to do with --
21 MR, KINNEY: A little closer.
22 MR HOOSE: A little closer.
23 MAUREEN ATKERSON:. Ckay.
24 REPORTER: What was your nane?
25 MAUREEN ATKERSON: | hate these things. Can
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1 you hear ne?
2 MR KINNEY: Yes.
3 REPORTER: What is your nane? Your name?
4 MAUREEN ATKERSON. M name i s Maureen,
5 Ma-u-r-e-e-n, Atkerson, A-t-k-e-r-s-o-n. These
6 reports that | just submtted, one is dated January
7 2014. Both of these reports are fromthe Kansas
8 Departnent of Transportation, and they were obtai ned
9 with cooperation between the Kansas Departnment of
10 Transportation and the Kansas State University and the
11 Uni versity of Kansas. The report dated January 2014
12 was subsequently entered into the United States
13 Departnent of Commerce National Technical Reports
14  Laboratory. The purpose of the first report, which is
15 entitled Wnd Farm Tur bul ence | npacts on Ceneral
16 Aviation Airports in Kansas, the three objectives of
17 this report, were to determ ne the anmobunt and pattern
18 of the turbulence froma single wind turbine, determ ne
19 the anmobunt and pattern of w nd turbulence froma w nd
200 farmin a horizontal direction and in a vertical
21 direction. This information wll result in a
22 recommendation -- in recommendati ons concerning the
23 | ocations of wind farns and their inpacts on the safe
24  operation of airports and other air -- aviation
25 activities. For this January 2014 report, | have
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1 attached the copy of the conclusion fromthis report, @
2 and the clerk has a copy of both the conplete reports. g‘
3 The conclusion fromthis report says concl usions and E
4 recomendations. The literature review shows that w nd g
5 farns may have an adverse inpact on general aviation in 5
6 general, and nore specifically with aircraft operating §
7 at or near an airport. The inpacts of wi nd turbines on :g
8 aviation include physical penetration of airspace, 2
9 comuni cation systeminterference, and rotor bl ade ;
10  induced turbulence. The results of this project study <
11  support the findings in the literature that the

12 turbulence froma w nd turbine can inpact operations of

13 a general aviation airport, and illustrates the inpact

14  of general aviation airport. Two case studies were

15 used to illustrate the inpact of turbulence froma w nd

16 turbine on the general aviation airport. This project

17 analyzed the road hazard and the crossw nd hazard

18 resulting froma wind farmlocated near a general

19 aviation airport. The wind turbine weight nodel is

20 based on a theoretical helical vortex nodel, and the

21 decay rate is calculated followng the aircraft wei ght

22 decay rate in the atnosphere. The road hazard anal ysis

23  showed that the Brooks County Regional Airport, the

24  potential hazard index is in the high range as far out

25 as 2.84 mles. For the Pratt Regional Airport, the
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1 that an issue? I'm not trying to put you on the spot.
2 MS. NISIDIS: If they decide to proceed with
3 the appeal, I will begin work on it even if I don't

4 have the funds in my account.

5 MR. KOERNER: Thank you.
6 MR. KINNEY: So, I guess it's down to the
7 point where the Board needs to -- we're done

8 deliberating. We're done listening to public comment.

9 We're down to the point where we need to decide our

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

10 plan here for the appeal we're planning for the circuit
11 court. Anybody on the Board, any of the board members

12 have the desire to put forward a motion?

13 MR. CAMPBELL: I have a motion prepared.
14 MR. KINNEY: Okay. Let's hear it.
15 MR. CAMPBELL: I move to accept funds from

16 The Friends of the Tuscola Area Airport, Incorporated
17 to retain Braun Kendrick for the appeal subject to the
18 following conditions: One, the AZBA and its attorneys
19 retain full authofity to make all decisions regarding
20 an appeal. Two, the source of funding shall have no

21 say 1in any decisions made by the AZBA and its attorneys
22 related to the appeal, and shall have no say in any

23 future actions of the AZBA. The AZBA's acceptance of
24 this money does not bring with it any expressed or

25 implied obligation to take any action or make any
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1 decision in this case or any other business of the
2 AZBA. Four, the AZBA shall retain, at all times, its
3 independence as a neutral decision.
4 MR. KINNEY: Okay. We have a motion before
5 us to accept private funds from Braun Kendrick for the
6 appeal.
7 | MS. NISIDIS: Not from Braun Kendrick.
8 MR. KINNEY: Oh, for.
9 MR. KOERNER: It didn't take you long to
10 answer that one.
11 MR. KINNEY: Do we have support?
12 MR. CLINESMITH: Support.
13 MR. KINNEY: And we have support. I think we
14 need a roll call vote.
15 MR, CLINESMITH: I think there's -- this here
16 motion kind of -- I'm thinking about whether it
17 includes both parts on the motion. We need to accept
18 the private funds, and do we need a separate motion to
19 appeal? Or we've already done that?
20 MS. NISIDIS: Yep.
21 MS. FETTING: And any other motions would
22 maybe be subsequent to this, unless you're looking to
23 amend this motion.
24 MR. CLINESMITH: No.
25 MR. KINNEY: Any more discussion on the
Aoy ?:g%ﬁl;)gslrs:iw%rlit}fﬁn}ackson Bingham%as}}an'/zs?)ﬁknggg fgﬂd Rapids Lansing | Mt. CIenf:nzlﬁeéaZ?fﬁﬁgg(;
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g
1 motion that's before us? Mr. Hoose, anything? g
2 MR. HOOSE: Pardon me. E%
3 MR. KINNEY: Do you have any comments or ?%
4 deliberation? gg
-
5 MR. HOOSE: Nothing. ")
-
6 MR. KINNEY: Are we ready for a roll call tj
2
7 vote. N
ey
8 MS. FETTING: Clinesmith? ™
9 MR. CLINESMITH: Yes. %E
10 MS. FETTING: Campbell?
11 MR. CAMPBELL: Yes.
12 MS. FETTING: Hoose?
13 MR. HOOSE: Yes.
14 MS. FETTING: Kinney?
15 MR. KINNEY: Yes.
16 MS. FETTING: And Kosik is absent. So, with
17 four yes's, that motion carries.
18 MR. CAMPBELL: I have one more.
19 MR. KINNEY: Okay.
20 MR. CAMPBELL: I move to authorize Tim Kinney
21 to sign an engagement letter with Braun Kendrick for
22 the legal services necessary to file and pursue an
23 appeal.
24 MR. CLINESMITH: Can you explain that a
25 little bit more.
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1 CHAIRMAN BARDWELL: Commissioner Jensen?
2 COMMISSIONER JENSEN: No.
3 CHAIRMAN BARDWELL: Commissioner Grimshaw?
4 COMMISSIONER GRIMSHAW: I'm fine.
5 CHAIRMAN BARDWELL: Okay. I thought maybe
6 you had a little bit more to go.

7 COMMISSIONER GRIMSHAW: Not yet.
8 CHAIRMAN BARDWELL: All right. So with that
9 sald, 1s there a motion?
10 CLERK JODI FETTING: Whoever's going to make
11 it, please grab a microphone, if there is one to be
12 made.
13 CHAIRMAN BARDWELL: 1Is there a motion?
14 COMMISSIONER GRIMSHAW: Yes. I'll make the
15 motion. I move that the Tuscola County Board of
16 Commissioners does not appeal the judge's decision.
17 COMMISSIONER JENSEN: Support.
18 CHAIRMAN BARDWELL: It's been moved and
19 supported that Tuscola County does not support an
20 appeal of the circuit court judge's decision.
21 Any further discussion?
22 Commission Vaughan, I can't see you, so any
23 further discussion?
24 COMMISSIONER VAUGHAN: No.
25 CHAIRMAN BARDWELL: Okay. Thank you.
Aun Avbor | Detrot| int | Juckson  Bingham Farme/Seutheld | Grand Rapids  Lansing | M. Clemens | Saginaw | Troy
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1 We'll have a roll call vote, please. g
2 CLERK JODI FETTING: Commissioner Grimshaw? Eé
3 COMMISSIONER GRIMSHAW: Yes. %
4 CLERK JODI FETTING: Commissioner Young? gg
5 COMMISSIONER YOUNG: Yes. ES
6 CLERK JODI FETTING: Commissioner Vaughan? tg
7 COMMISSIONER VAUGHAN: Yes. ;g
8 CLERK JODI FETTING: Commissioner Jensen? é:
9 COMMISSIONER JENSEN: Yes. %E
10 CLERK JODI FETTING: Commissioner Bardwell?
11 CHAIRMAN BARDWELL: No.
12 CLERK JODI FETTING: With four yeses, that

13 motion carries.
14 CHATIRMAN BARDWELL: The decision has been

15 made by a majority of the Board that the decision not

16 to appeal the circuit court's decision is not

17 (inaudible) .

18 COMMISSIONER GRAMSHAW: (Inaudible)

19 To explain what that process is, one of the
20 things we talked about in -- with counsel, was the

21 conflict that currently exists because the AZBA and the
22 county both are represented by the same law firm.

23 Under the rules of representation, we could bar them

24 from representing the AZBA in any kind of appeal if

25 they so choose to pursue it without our funding.
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1 would have been a good idea for the judge, I don't know

2 if she could even do this but maybe she should have

3 recused herself from this case and sent it to another
4 judge.
5 MR. CAMPBELL: Just one further comment for

6 myself. 1In regards to the letter I felt that that was
7 an attempt to intimidate myself and the board.
8 Obviously they don't know me. But I personally feel we

9 have two different opinions here, certainly getting a

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

10 third opinion would be appropriate.

11 MR. KINNEY: Mr. Hoose, any comment?

12 MR. HOOSE: No.

13 MR. KINNEY: TI've just got a couple of

14 comments. One has been expressed, and that is that the
15 exposure of the wind turbine developments in the

16 vicinity of the Tuscola County Airport it just does not
17 bode well for the continued viability of this public

18 use facility. And the aviation community and the

19 alrport authority must appreciate the legal and

20 regulatory milieu in front of them and garner the

21 resources to combat this proliferation of wind turbine
22 generators in and around the airport air space,

23 otherwise the Tuscola Area Airport may face extinction
24 in my mind. The Tuscola County court decision against

25 the Pegasus Wind project as the decision is in my
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1

opinion most likely due to the court's lack of

2 knowledge about the Federal Aviation regulatory

3 guidance and the national airspace system. For

4 example, with flight visibilities of 2 and a 1/2

5 statute miles, and we have talked about the visibility
6 thing in the past, under the visual flight rules one

7 would not be able to legally operate an aircraft within
8 6.6 miles, nautical miles of the area airport in the

9 vicinity of a wind farm either above or below 700 feet,
10 and when conducting a circling instrument approach

11 procedures pilots are not permitted to descend below

12 the published minimum descent altitude, the MDA, until
13 the touchdown environment is in sight, and it's highly
14 improbable that the touchdown environment will be in

15 sight with a 300 foot higher circling approach MDA and
16 flight visibility at the published minimum of 1 statute
17 mile. And you have to get into some basic trigonometry
18 to understand this but on a 3 degree glide slope every
19 300 feet equals a mile on flying with the visibility
20 requirements are 1 statute mile and you're at 600 feet
21 because of the increased 300 feet you're going to be at
22 2 miles from the airport and you're not allowed to

23 descend out of the MDA until you got the airport

24 environment in sight. This is all in the federal
25 aviation regulations which is evidenced that I feel
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STATE OF MICHIGAN
IN THE 54™ CIRCUIT COURT FOR THE COUNTY OF TUSCOLA

PEGASUS WIND, LLC,
a Delaware limited liability company,

Appellant,
Vs.
TUSCOLA COUNTY and TUSCOLA AREA
AIRPORT ZONING BOARD OF APPEALS,

Appellees.

Case No: 19-30829-AA
Hon. Amy Grace Gierhart

TRUE copy
s Y

Jonathan E. Lauderbach (P51313)
Daniel P. Ettinger (P53895)

Ashley G. Chrysler (P80263)
WARNER NORCROSS & JUDD, LLP
Attorneys for Appellant

715 E. Main Street, Suite 110

Midland, MI 48667

(989) 698-3700
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Jamie H. Nisidis (P48969)

Clayton J. Johnson (P72094)

BRAUN KENDRICK FINKBEINER, PLC
Attorneys for Appellees

4301 Fashion Square Blvd.

Saginaw, MI 48603

(989) 498-2100

OPINION AND ORDER

This Claim of Appeal comes before the Court, by Pegasus Wind, LLC (Pegasus) against
Tuscola County and the Tuscola Area Airport Zoning Board of Appeals (AZBA), requesting an
order reversing the AZBA’s decision denying 33 variance applications for construction of wind

tutbines.

STATEMENT OF FACTS

In 2017, Pegasus Wind, LLC proposed construction of the Pegasus Wind Energy Center
Project in Tuscola County, Michigan. The proposal sought to be located in agricultural areas of
Juniata, Fairgrove, and Gilford Townships, which is east and south of the Tuscola Bay Wind and
Tuscola Wind IT Wind Energy Centers. Pegasus submitted applications for special land use
permits to construct and operate the Wind Project in the Townships.

Each township granted valid special land use permits (SLUPs), in 2018. Zoning permits
were obtained from the townships and building permits from the County building inspector and
Pegasus subsequently began construction of the wind turbine foundations and infrastructure for

the Wind Project.
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This Court concludes that granting the variances would do substantial justice to the
public. There will be no adverse impact to the airport, and there will be substantial benefit to the
county. The record is absent of any evidence that the granting of the variances would not do
substantial justice.

IV.  Whether the AZBA’s conclusion that Pegasus Wind had not shown that granting
the variance would be in accordance with the spirit of the Ordinance was supported
on the record and by Michigan law?

Pegasus Wind argues that the AZBA incorrectly concluded that Pegasus did not show
that granting the variances would be in accordance with the spirit of the Ordinance. The purpose
of the Ordinance is to promote the health, safety, and welfare of Tuscola County residents by
“preventing the establishment of airport hazards, restricting the height of structures and objects
of natural growth and otherwise regulating the use of property in the vicinity of Tuscola Area
Airport; [and] providing for the allowance of variances from such regulations,”” The AZBA
based its decision to deny the variances by finding that “significant potential risk of airport
hazard is posed by the turbines.”? Pegasus argued that the only reliable evidence produced on
the record suggests that the Wind Project will have no adverse effect on the air navigation or
safety.

NV 91:€¥:6 £20T/0€/8 DSIN Aq AIAIEDTYE

~ Appellee argues that the purpose of the Ordinance is to restrict the height of structures on
property around the airport. Therefore, denying the variances is accomplishing the purpose of the
Ordinance. Restricting the size of the structures is argued to be the spirit of the ordinance.

Appellant argues that the requirements for the variance were met and therefore, the
variances shall be issued. As the Ordinance specifically speaks to granting variances in situations
in which the project meets the prerequisite requirements for the variance, the spirit of the
ordinance requires granting variances in which the requirements have been met.

This Court finds that though granting variances is only part of the Ordinance, it is
contained within the Ordinance and therefore, it is in the spirit of the Ordinance to grant a
variance if the requirements of the Ordinance are met.

CONCLUSION

NOW THEREFORE, for the foregoing reasons, the Court finds that the Tuscola Area
Airport Zoning Board of Appeals erred in denying the 33 variance applications. The Court
further finds that the decision to deny the variance applications violates the Airport Zoning Act
and the Airport Zoning Ordinance.

It is ORDERED that the Tuscola Area Airport Zoning Board of Appeals conclusion
denying the variances is hereby REVERSED.

» Tuscola Cnty,, Or., Title Purpose § 1.2 (2011),
30 Resolution Denying Pegasus Wind, LLC's Application for Variances, 5:b, July 25, 2019,

10
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This opinion and order is a final judgment disposing of all matters relating to this claim
of appeal.

It is so ORDERED.

Dated: ] ) / 7//! /} 9
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Appellee,
v
TUSCOLA COUNTY,
Appellee,
and

TUSCOLA COUNTY AREA AIRPORT
ZONING BOARD OF APPEALS,

Appellant.
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Ashley L. Yuill (P84429)
Attorneys for Pegasus Wind, LLC
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Hon. Amy Grace Gierhart
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Pegasus Wind, LLC (Pegasus Wind) proposes to construct a utility grid wind energy conversion system,
called the “Pegasus Wind Energy Center,” in Tuscola County, Michigan. The Pegasus Wind Energy Center
will be located in Fairgrove, Juniata, and Gilford Townships, and is just east of the Tuscola Wind Il Energy
Center, which was built by Pegasus Wind’s parent company in 2013. In April 2019, Pegasus Wind
submitted applications for airport zoning permits for 40 turbines that are part of the Pegasus Wind Energy
Center. The airport zoning administrator (ZA) granted permits for 7 turbines, but denied permits for 33
turbines that Pegasus Wind recognized required variances from the airport zoning board of appeals
(AZBA). In June 2019, Pegasus Wind applied for variances for those 33 turbines with the AZBA. On July
25, 2019, the AZBA denied Pegasus Wind’s variance applications for all 33 turbines. The AZBA’s decision
has been appealed by Pegasus Wind to the Tuscola County Circuit Court, and that appeal remains pending.

On August 26, 2019, Pegasus Wind submitted airport zoning permit applications for an additional 20
turbines in Fairgrove and Gilford Townships that are part of the Pegasus Wind Energy Center. On
September 21, 2019, the airport ZA granted permits for 12 of these turbines. On September 24, 2019, the
airport ZA denied Pegasus Wind’s permit applications for the remaining 8 turbines (Variance Turbines).
The applications for the Variance Turbines were denied for being in violation of Section 3.6G of the Tuscola
Area Airport Zoning Ordinance (Ordinance), while 1 was also denied for being in violation of the height
requirement in Section 3.3 of the Ordinance.

On April 3, 2019 and August 11, 2019, Pegasus Wind received favorable Determinations of No Hazard
(DNHs) from the Federal Aviation Administration (FAA) for the 8 Variance Turbines. The FAA DNHs are
attached to the individual variance applications. This narrative is intended to support Pegasus Wind's
request for variances for the 8 Variance Turbines because they either raise the descent minimums for an
instrument approach procedure to the airport or they exceed the zoning ordinance height limitation, or
both.

MCL 259.454(1) of the Airport Zoning Act states that a “person desiring to erect a structure . . . in violation
of the airport zoning regulations adopted under this act, may apply to the board of appeals, for a variance
from the zoning regulations in question.” That section provides the following standard for granting a
variance: “The board of appeals shall allow a variance if a literal application or enforcement of the
regulations would result in practical difficulty or unnecessary hardship and the relief granted would not
be contrary to the public interest, but would do substantial justice and be in accordance with the spirit of
the regulations.” Thus, if the identified criteria are met, the AZBA must grant a variance from the zoning
regulations. The variance standards in the Ordinance mimic those in the Airport Zoning Act.

Pegasus Wind seeks approval of a height variance for 1 turbine in Fairgrove Township that is located in
Zone B of the Tuscola Area Airport Permit Thresholds Map of the Ordinance. Pegasus Wind also seeks
approval of variances for 5 turbines in Zone B (including the 1 turbine that requires a height variance) and
3 turbines in Zone E that raise the CFS VOR/DME-A Circling Minimum Descent Altitude (CMDA). After
extensive study, the FAA determined that “[i]ncreasing the MDA for the VOR-A maintains the appropriate
obstacle clearance, negating any concern for safety created by the proposals on the procedure.” (DNH at
6.) As a result, the FAA ultimately concluded that “the structure[s] would not have a substantial adverse
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effect on the safe and efficient utilization of the navigable airspace by aircraft or on any air navigation
facility and would not be a hazard to air navigation.” (DNH at 7.)

A more detailed listing of the specific variances being requested (and the respective turbine numbers) is
attached as Exhibit 5. The below discussion illustrates how each of the 8 Variance Turbines meets the
variance standards under MCL 259.454(1) of the Airport Zoning Act, as well as the standards for a variance
in the Ordinance.!

Additionally, Pegasus Wind has retained Capitol Airspace Group to analyze, understand, and mitigate
impacts on aviation. Capitol Airspace Group is an aviation consulting firm that provides analytical,
strategic, and advocacy services to airports, communities, and commercial developers. The company’s
core competencies are in air traffic control operations, airspace, terminal instrument procedures (TERPS),
and obstacle assessment. Capitol Airspace has assisted in preparing this narrative.2 The resumes for the
key consultants who have supported this project are attached as Exhibit 1.

Background on FAA process and Determinations of No Hazard

The United States Congress has tasked the FAA with ensuring air safety and preserving the National
Airspace System. It is through this mandate that the FAA draws its authority to conduct aeronautical
studies of proposed wind turbines.?

The FAA undertook an extensive process to review the safety implications of the Variance Turbines. That
process — as well as the process for reviewing the initial 33 variance turbines (which is relevant to this
analysis)* —and its conclusions are summarized below.

Step One: Filing

Developers intending to build structures in excess of 200 feet above ground level (AGL), or in
excess of established notification standards (lower, closer to airports), must submit a notice to
the FAA at least 45 days prior to the start of construction.®> Primarily, this is conducted via an
online submittal process through the FAA’s OE/AAA website.® Prior to the FAA’s establishment of
the FAA OE/AAA automation system, notice was provided to the FAA by submitting FAA Form

! The variance criteria in the Tuscola Area Airport Variance Application, while stated differently, are substantially
similar to the standards under the Airport Zoning Act and the Ordinance. Pegasus Wind meets those criteria as well.

2 pegasus Wind has also retained Kevin Nelson of Nelson Aerodynamics, who is an expert in helicopter operations,
and Anthony Rock, who recently retired from the U.S. Air Force, after 35 years, as a Lieutenant General, and now
advises NextEra on airspace, airport, and Department of Defense initiatives.

314 CFR Part 77 — Safe, Efficient Use, and Preservation of the Navigable Airspace

4 Given the significant similarities between the initial 33 variances turbines and the 8 Variance Turbines, Pegasus
Wind requests that the AZBA consider the information Pegasus Wind submitted in support of those variances as part
of this application.

514 CFR §77.7 — Form and time of notice; and §77.9 — Construction or alteration requiring notice

5 https://oeaaa.faa.gov
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7460-1, Notice of Proposed Construction or Alteration. The FAA, as well as the wind industry,
continues to refer to these filings as “7460-1" filings.

On January 3, 2018, Pegasus Wind submitted FAA 7460-1 filings for proposed wind turbines that
are part of the Pegasus Wind Energy Center. When the FAA received and verified these filings, an
aeronautical study number was assigned for each location (2018-WTE-16-OE through 2018-WTE-
77-0E).

Step Two: Initial Review

For most projects, ten different government offices take part in the study process, including:
Airports, Instrument Flight Procedures Impact Team, Flight Standards, Technical Operations,
Frequency Management, United States Air Force, United States Navy, United States Army,
Department of Homeland Security (DHS), and the Department of Defense (DoD) Siting
Clearinghouse. Technicians in each of these offices will review each point to ensure that the
planned structures do not interfere with their areas of responsibility. For example, the Instrument
Flight Procedures Impact Team will assess for impacts on current or future instrument procedures
at the Tuscola Area Airport.

Once each office has assessed the proposed project, they submit a response of either “objection”
or “no-objection” via the FAA OE/AAA system. During this preliminary review period, the project
is considered to be in “work status” by the FAA. After all offices have responded, the project is
moved from “work status” into “evaluation status.” It is at this point that the FAA Obstruction
Evaluation Specialist will assess all of the responses and determine whether to issue a Notice of
Presumed Hazard (NPH) or a favorable DNH.

Step Three: Preliminary Results in a Notice of Presumed Hazard (NPH)

A NPH letter is the method that the FAA uses to notify the developer that they have identified
something that will require further aeronautical study in order to determine whether or not the
structure will pose a hazard to air navigation.

On February 12, 2018, the FAA issued NPHs for the proposed wind turbines. These notices
identified an impact on Category C and D visual flight rules (VFR) traffic pattern airspace, current
instrument departure and approach procedures, and the potential for interference with an FAA
air traffic control surveillance radar system.

Capitol Airspace conducted and submitted a detailed review of the identified airspace impacts to
the FAA (Exhibit 2). This document described feasible mitigation options such as restricting VFR
traffic pattern airspace for future runway operations, increasing “climb-to” altitudes in lieu of
increasing departure procedure climb gradient minimums, and implementing the usage of a
stepdown-fix in lieu of increasing instrument approach procedure descent minimums.

Additionally, Capitol Airspace analyzed historical air traffic data (obtained from the FAA National
Offload Program) to determine whether or not the proposed wind turbines would have a
significant effect on air traffic operations at Tuscola Area Airport (Exhibit 3). This data included
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radar returns for aircraft operating in proximity to the airport between June 1, 2016 and May 31,
2017; analysis of this data showed the following:

® At least 85% of the airport operations were operating under visual flight rules (VFR).
e All operations appeared to be Category A or B aircraft. Aircraft categories are defined by
the final approach speed of the aircraft. For reference:

0 Category A aircraft have a final approach speed of less than 90 nautical miles per
hour or less (e.g., propeller driven aircraft such as a Cessna 172 or a Beechcraft
Baron).

0 Category B aircraft have a final approach speed between 90 and 121 nautical
miles per hour (e.g., jet aircraft such as a Cessna Citation or a Bombardier
Challenger).

e This air traffic analysis determined that the greatest frequency of all instrument arrivals
(utilizing any of the published instrument approach procedures) was an average of 0.37
operations per week. This frequency is well below the FAA’s threshold for determining a
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significant volume of operations (as few as one per week).

Step Four: Responding to a Notice of Presumed Hazard (NPH) and Issuance of Public Notice

In response to the NPHs, Pegasus Wind requested further aeronautical study and circularization
for public comment. The FAA issued this notice on March 29, 2018. The FAA typically distributes
public notices via e-mail or postcard to any party that can provide information relevant to the
FAA’s aeronautical study. The distribution list typically includes the following:’

All public-use airports within 13 nautical miles (NM) of the proposed structures

All private-use airports within 5 NM of the proposed structures

Any affected airport

The air traffic facility that provides radar vectoring services in the vicinity of the proposed

structures

FAA Flight Standards

e Allknown aviationinterested persons such as the Michigan Department of Transportation
or other local aviation authorities

®  Flying clubs and organizations

Once the comment period has closed, the FAA reviews each comment to determine whether it is
of a valid aeronautical nature and relevant to the federal aeronautical study process. Multiple
comments were submitted during this 37-day period.

Some comments initiated an additional review by the FAA, which resulted in revised NPHs for
eight turbines. These revised notices were issued on February 11, 2019 and indicated additional
impact on “plan-on-file” procedures which would support a future runway. Pegasus Wind

7 As described in FAA Order 7400.2M Paragraph 6-3-17, “Circularization”
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terminated the eight turbines to remove the potential for impacting future operations if the
runway was built.

Step Five: Final Determinations

At the end of the further aeronautical study® and public comment period, the FAA makes a final
decision and issues either a favorable DNH or a Determination of Hazard. On April 3, 2019, the
FAA issued favorable DNHs for the proposed turbines in the Pegasus Wind Energy Center.
Specifically, the FAA stated in its DNHs that it conducted an aeronautical study that “revealed that
the structure[s] would have no substantial adverse effect on the safe and efficient utilization of
the navigable airspace by aircraft or on the operation of air navigation facilities.” (DNH at 1.) The
FAA further stated: “This aeronautical study considered and analyzed the impact on existing and
proposed arrival, departure, and en route procedures for aircraft operating under both visual
flight rules and instrument flight rules; the impact on all existing and planned public-use airports,
military airports and aeronautical facilities; and the cumulative impact resulting from the studied
structure when combined with the impact of other existing or proposed structures. The study
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disclosed that the described structure[s] would have no substantial adverse effect on air
navigation.” (DNH at 3.)

On May 2, 2019, several opponents of the Pegasus Wind Energy Center petitioned the FAA for
discretionary review of the DNHs, claiming that the proposed turbines are a hazard to air
navigation. OnJune 19, 2019, the FAA denied the petition. Specifically, the FAA stated that “the
structures would not have an adverse effect on the safe and efficient use of the navigable airspace
by aircraft and would not be a hazard to air navigation.” (Exhibit 6.)

Also this year, Pegasus Wind submitted FAA 7460-1 filings with the FAA for the 8 Variance
Turbines. For 2 of the turbines, the filings were submitted on January 30, 2019, and the FAA
issued favorable DNHs on April 3, 2019. For the other 6 turbines, Pegasus Wind submitted FAA
7460-1 filings on May 2, 2019, and the FAA issued favorable DNHs for those turbines on August
11, 2019. In the DNHs, the FAA stated that the aeronautical studies were not circularized to the
public for comment as part of the process because the previous studies circularized on March 29,
2018 were essentially the same. (DNH at 5.) As with the DNHs issued to Pegasus Wind for the
original variance turbines, the FAA stated in its DNHs for the Variance Turbines that it conducted
an aeronautical study that “revealed that the structure[s] would have no substantial adverse
effect on the safe and efficient utilization of the navigable airspace by aircraft or on the operation

& The FAA’s aeronautical study includes proximity to airports by evaluating visual flight rules (VFR) and instrument
flight rules (IFR) operations. Obstacles, such as wind turbines, can coexist with airports; this is evident throughout
the United States National Airspace System. There are 188 public-use airports that have obstacles taller than 450
feet above ground level located within three nautical miles of the runway. Examples include: Mojave Air and Space
Port (MHV), Byron Airport (C83), Port Isabel-Cameron County Airport (PIL), Reagan County Airport (E41), and
Monticello Airport (U64). Of these airports, the closest wind turbine is located 2.1 nautical miles from the closest
runway end. Of the Variance Turbines, the closest wind turbine would be 2.6 nautical miles from the closest existing
or potential future runway end. Since the FAA has issued favorable DNHs, it is clear that the location of the Pegasus
Wind project would not affect the safety or efficiency of the Tuscola Area Airport.
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of air navigation facilities.” (DNH at 1.) The FAA further stated: “This aeronautical study
considered and analyzed the impact on existing and proposed arrival, departure, and en route
procedures for aircraft operating under both visual flight rules and instrument flight rules; the
impact on all existing and planned public-use airports, military airports and aeronautical facilities;
and the cumulative impact resulting from the studied structure when combined with the impact
of other existing or proposed structures. The study disclosed that the described structure[s] would
have no substantial adverse effect on air navigation.” (DNH at 3.)

Section 5.2.G(2) Certificates of Variances, Tuscola Area Airport Zoning Ordinance:

As discussed further below, Pegasus Wind meets all of the requirements for a variance under the Tuscola
Area Airport Zoning Ordinance. Under the Ordinance, variances shall be allowed for any of the following
reasons:

(a) A literal application or enforcement of the regulations would result in practical difficulty or
unnecessary hardship;
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A literal application or enforcement of the requlations would result in practical difficulty.
Under Michigan law, the unnecessary hardship criteria only applies to use variances, while
the practical difficulty criteria applies to nonuse variances. Because Pegasus Wind is
seeking nonuse variances from the Ordinance’s height restrictions and restrictions related
to raising the minimum descent altitude, it need only establish a practical difficulty in
complying with the Ordinance.

On December 21, 2016, Public Act 342, known as the Clean Renewable and Efficient
Energy Act, was signed into law. This Renewable Portfolio Standard requires Michigan
electric providers to achieve a retail supply portfolio that increases from 10% in 2015 to
15% in 2021. In addition, DTE Energy and Consumers Energy recently agreed to generate
25% of their power from renewable sources by 2030. This means that Michigan electric
providers must, in order to comply with the Renewable Portfolio Standard, build new
renewable energy projects.

Siting a wind energy development requires, among other things, a strong wind resource,
suitable land available for lease, nearby transmission, a purchaser of the electricity, and
compliance with local wind ordinances. The Pegasus Wind Energy Center meets all of
these requirements. Wind data indicates that the Thumb region of Michigan has the best
wind resource in the State, making it a prime location for the lowest-cost development of
wind farms. NextEra Energy Resources originally intended to develop a wind farm called
the Tuscola Ill Wind Energy Center in Ellington, Almer, and Fairgrove Townships through
its subsidiary, Tuscola Wind Ill. Subsequent to Tuscola Wind Ill’s application for special
land use permits, Ellington and Almer Townships adopted highly restrictive wind
ordinances that make siting wind turbines in those townships virtually impossible at this
time.
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As a result, NextEra Energy Resources has been forced to reconfigure its project under
Pegasus Wind to include the siting of turbines in Juniata and Gilford Townships and
additional turbines in Fairgrove Township that are in closer proximity to the Tuscola Area
Airport. Pegasus Wind has already invested substantial resources and committed capital
to the project. Specifically, Pegasus Wind has entered into transmission easements and
leases with landowners, and has entered into a Power Purchase Agreement with the
Michigan Public Power Agency and the Lansing Board of Water and Light for the Pegasus
Wind Energy Center. Pegasus Wind has also become obligated under a Generator
Interconnection Agreement under which it is committed to spend 510 million in energy
infrastructure improvements. Without the ability to build the Variance Turbines within
Zones B and E, Pegasus Wind will be unable to meet its obligations under these
agreements, resulting in practical difficulty.

A literal application of the height limitation in Section 3.5 and Section 3.3 would create a
practical difficulty as to the 1 turbine in Zone B that exceeds the height limitation. Virtually
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all commercial wind turbines sold on the market and used by developers like Pegasus Wind
today are in excess of 400 feet (total tip height) and would, therefore, violate the height
limitations in the Ordinance. NextEra purchases its wind turbines from General Electric
(GE). The shortest commercial wind turbine that GE actively markets in the United States
is the 2.x MW 116-90 model, which has a 486 foot tip height. GE has a few shorter “special
purpose” or “niche” turbines that can be purchased, but they are not economically viable
for a commercial project like this one, and even those are taller than 400 feet.

This creates a practical difficulty in complying with the height restrictions. Any wind
turbine that Pegasus Wind would be forced to use to comply with the height reqgulations
would be less efficient and less technologically advanced, and would certainly require
Pegasus Wind to site more turbines in order to maximize the wind velocity and account
for the limitations of those smaller turbines. The increased height reduces the number of
turbines required to produce the desired megawatt total needed to sell the energy to
Pegasus Wind’s power provider. This, in turn, allows Pegasus Wind to stay farther away
from inhabited structures, which is required under township zoning ordinances.

Nor can Pegasus Wind simply move the turbine further away from the Airport to comply
with the regulations.” The siting of turbines in a wind energy development is a very
complicated process. A proper turbine site requires four things: a strong wind resource,

9 Beyond that, under Michigan law, Pegasus Wind does not need to establish that alternative placement of its
turbines is impossible to show practical difficulty. Engel v Monitor Tp Zoning Bd of Appeals, No. 327701, 2016 WL
4770183, at *4 (Mich Ct App, September 13, 2016) (“‘[P]ractical difficulty” is the relevant standard for the
[applicants’] nonuse variance, not whether . .. alternative placement of the arena was impossible.”); Laurence Wolf
Capital Mgt Tr. v City of Ferndale, 61 Fed Appx 204, 218 (CA 6, 2003) (“A nonuse variance applicant does not need
to show . .. that no other suitable location exists.”).
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nearby transmission, ability to comply with zoning requirements, and an available lease.
Very few locations meet all 4 of these requirements. Because of their location and zoning
requirements, Fairgrove, Gilford and Juniata Townships do. But because of their proximity
to the Airport, the proposed turbine locations in those townships are subject to the
applicable height restrictions. And because the turbines must be sited a certain distance
from people’s homes and from each other in order to comply with local zoning restrictions,
any configuration of turbines in those townships would require variances. All of these
factors create a practical difficulty in complying with Section 3.3.

A literal application of the requirements in Section 3.6.G would also create a practical
difficulty as to the 5 turbines in Zone B and 3 turbines in Zone E. After extensive study, the
FAA determined that increasing the CMDA for the VOR/DME-A Circling Approach is
necessary because it “maintains the appropriate obstacle clearance, negating any concern
for safety created by the proposals on the procedure.” (DNH at 6.) Again, Pegasus Wind
cannot simply use smaller turbines or move the turbines further away from the Airport to
comply with the requlations. In fact, Pegasus Wind has already agreed to terminate a
portion of the original filings that would have significantly increased the approach
minimums; however, terminating or moving additional turbines would make it virtually
impossible for Pegasus Wind to achieve a reasonable rate of return or comply with the

terms of its Power Purchase Agreement.’°

A denial of the proposed variances would also deprive the adjacent communities and up
to 400 landowners of the ability to participate in and benefit from a wind farm, and
undermine the Renewable Portfolio Standard. In granting these variances for turbines for
which the FAA has already reviewed, studied, and determined “non-hazardous,” the AZBA
will allow for the combined use of the region by aviation enthusiasts and businesses and
the participating wind farm communities and landowners.

10 Further, Pegasus Wind’s need for these variances in not self-created. The mere fact that a property owner
purchases property with knowledge of applicable restrictions or hardships does not make the problem self-created.
City of Detroit v City of Detroit Bd of Zoning Appeals, 326 Mich App 248; 926 NW2d 311, 317 (2018). Instead, a
hardship is self-created “when a landowner or predecessor in title partitions, subdivides, or somehow physically
alters the land after the enactment of the applicable zoning ordinance, so as to render it unfit for the uses for which
it is zoned.” Id. For instance, if after a zoning ordinance is adopted, a property owner divides a parcel of property
so that the resulting lots do not meet the zoning ordinance’s minimum width requirements for building a home, a
variance would not be appropriate because the only hardship would be caused by the actions of the property
owner. Johnson v Robinson, 420 Mich 115, 126; 359 NW2d 526 (1984). But here, Pegasus Wind has not physically
altered the land in any way to make it unfit for the uses for which it is zoned. Rather, Pegasus Wind’s practical
difficulty in complying with the strict requirements of the Ordinance arises from the unusual constraints on wind
energy development (i.e. a strong wind resource, willing landowners, nearby transmission, willing customers, and
available turbine designs) as well as where and how Pegasus Wind can comply with the local zoning requirements.
Because Pegasus Wind has made no physical alterations to the land that resulted in the practical difficulties
described above, its harm is not self-created under Michigan law.

243

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY

ZBA005055



(b) Relief granted would not be contrary to the public interest and approach protection;

Granting Pegasus Wind variances is appropriate and would not be contrary to the public
interest and approach protection. Juniata, Gilford, and Fairgrove Townships have already
determined that the Pegasus Wind Energy Center meets their respective special land use
permit requirements, including protection of health, safety, and welfare. Further,
approach protection was part of the consideration undertaken by the FAA’s study of the
Variance Turbines. Specifically, after a thorough aeronautical study, the FAA determined
that “the proposed construction would not have a substantial adverse effect on the safe
and efficient utilization of the navigable airspace by aircraft or on any navigation facility
and would not be a hazard to air navigation providing the conditions set forth in this
determination are met.” (DNH at 7.) Further, the Airport Manager has stated: “We are
confident that the FAA will review all the information needed to make a decision in the
matter of the wind turbines that will be in the airspace of the [Tuscola Area Airport
Authority] and we will support your finding in this matter.” (Exhibit 4.)
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The public interest is served in the preservation of the safety and efficiencies of the Airport.
The FAA and Pegasus Wind'’s aviation consultants have gone to great lengths to analyze
the nature of air traffic operations at the airport. Both have concluded that there will be
no impact to the safety of air traffic operations as a result of the Variance Turbines.

The aeronautical studies concluded that the Variance Turbines will increase the CMDA for
the VOR/DME-A Circling Approach at the airport. But this instrument approach procedure
was determined by the FAA, and in concurrence with an analysis of historical air traffic
data by Capitol Airspace, to be the least efficient of the three instrument approach
procedures currently available to pilots operating into, and out of, the Airport. Should
there be a need to actually fly an instrument approach into the Airport during inclement
weather, the more efficient and straight-in instrument approach procedures will be flown.
This was affirmed in FAA’s favorable DNHs, which also concluded that the VOR/DME-A
Circling Approach is only flown every 22.5 days (an average of 0.31 operations per week);
this is well below FAA’s threshold for significance, defined as an average of one or more
flights per week (FAA Order 7400.2M Paragraph 6-3-4). (DNH at 6.)

In addition, the FAA determined that as many as 19 wind turbines could have an impact
on a future runway at the Airport. In response, Pegasus Wind opted to withdraw the
impacting turbines. Therefore, there is no impact on the safety or efficiency of the current
or planned procedures at the airport.l! These actions demonstrate that Pegasus Wind has

11 The FAA found that, other than increasing the CMDA for the VOR/DME-A Circling Approach at the airport, the
“proposed structures would have no other effect on any existing or proposed arrival, departure, or en route IFR
[instrument flight rules] operations or procedures.” (DNH at 6.) The FAA also found that “[s]tudy for possible VFR
effect disclosed that the proposals would have no effect on existing or proposed VFR arrival or departure
operations.” (DNH at 6.) The FAA noted that its study considered construction of the proposed runway.
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taken significant measures to ensure the preservation of the public interest to the Airport,
users of the Airport, and supporting businesses.

Approval of the variances will serve to accommodate both the aviation community and
the surrounding landowners and communities that have opted to participate and will
benefit from the Pegasus Wind Energy Center. Furthermore, and as stated above, the
ability to locate and develop the proposed wind farm in this location advances the
renewable energy goals of the State of Michigan.

(c) Relief granted would do substantial justice;
The grant of the variances will result in substantial justice to Pegasus Wind, the Airport,
and the local communities that have approved special land use permits for the Pegasus
Wind Energy Center. As discussed above, if Pegasus Wind is unable to obtain the
requested variances for the 5 turbines in Zone B and 3 turbines in Zone E, it will be unable
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to meet its obligations under the various agreements discussed above. Approval of the
requested variances would have a minimal, if any, impact on the Airport and will provide
substantial benefits for the surrounding community. Specifically, the Pegasus Wind Energy
Center will generate enough electricity to power approximately 70,200 homes. It will also
generate approximately 536 million in property tax revenue for Tuscola County, Juniata,
Gilford, and Fairgrove Townships, and the community schools. Additionally, the Townships
participating in the Project unanimously approved Pegasus Wind’s SLUPs, showing that
substantial justice to the public would be done by granting the variances.

(d) Relief granted would be in accordance with the spirit of the regulations of this Ordinance.
The spirit and intent of this Ordinance is reflected in the stated purpose in Section 1.2,
which is “to promote the health, safety, and welfare of the inhabitants of the County of
Tuscola by preventing the establishment of airport hazards, restricting the height of
structures and objects of natural growth and otherwise requlating the use of property in
the vicinity of the Tuscola Area Airport; providing for the allowance of variances from
such regulations...” Thus, the Ordinance, like the Airport Zoning Act itself, seeks to strike
a balance between protecting the health, safety, and welfare and allowing variances for
structures that do not create airport hazards. The FAA’s analysis and recommendations
along with the issuance of the favorable determinations for the Variance Turbines,
indicate the FAA’s concurrence that the Variance Turbines that are part of the Pegasus
Wind Energy Center are sufficiently protective of the health, safety, and welfare of the
inhabitants of Tuscola County and will not create airport hazards. The design and layout
of the array considers the airport’s current and adopted master plan. Pegasus Wind'’s
removal of 19 turbines from its array will further ensure that the Tuscola Area Airport will
not be impacted by the Pegasus Wind Energy Center. Because the project will not create
an airport hazard or otherwise jeopardize health, safety, and welfare, the Ordinance’s
purpose of “providing for the allowance of variances” should control. The fact that the
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Airport has permitted other tall structures, including wind turbines, within the airport area
shows that granting the variances is “most consistent” with the spirit of the Ordinance.

Section V. Variance Application Criteria

In addition to criteria established in Section 5.2.G(2) of the Ordinance, the Application has identified
criteria for those applicants seeking variance requests. While the standards in the Airport Zoning Act and
the Ordinance ultimately control whether a variance should be granted, Pegasus Wind’s responds to the
Application criteria as follows:

Applicants for a Variance must demonstrate that:
1. The proposed variance involves practical difficulties or would result in unnecessary hardship;

A literal application or enforcement of the requlations would result in practical difficulty.
Under Michigan law, the unnecessary hardship criteria only applies to use variances, while
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the practical difficulty criteria applies to nonuse variances. Because Pegasus Wind is
seeking nonuse variances from the Ordinance’s height restrictions and restrictions related
to raising the minimum descent altitude, it need only establish a practical difficulty in
complying with the Ordinance.

On December 21, 2016, Public Act 342, known as the Clean Renewable and Efficient
Energy Act, was signed into law. This Renewable Portfolio Standard requires Michigan
electric providers to achieve a retail supply portfolio that increases from 10% in 2015 to
15% in 2021. In addition, DTE Energy and Consumers Energy recently agreed to generate
25% of their power from renewable sources by 2030. This means that Michigan electric
providers must, in order to comply with the Renewable Portfolio Standard, build new
renewable energy projects.

Siting a wind energy development requires, among other things, a strong wind resource,
suitable land available for lease, nearby transmission, a purchaser of the electricity, and
compliance with local wind ordinances. Pegasus Wind meets all of these requirements.
Wind data indicates that the Thumb region of Michigan has the best wind resource in the
State, making it a prime location for the development of wind farms. NextEra Energy
Resources originally intended to develop a wind farm called the Tuscola Ill Wind Energy
Center in Ellington, Almer, and Fairgrove Townships through its subsidiary, Tuscola Wind
Il. Subsequent to Tuscola Wind III’s application for special land use permits, Ellington and
Almer Townships adopted highly restrictive wind ordinances that make siting wind
turbines in those townships virtually impossible at this time.

As a result, NextEra Energy Resources has been forced to reconfigure its project under
Pegasus Wind to include the siting of turbines in Juniata and Gilford Townships and
additional turbines in Fairgrove Township that are in closer proximity to the Tuscola Area
Airport. Pegasus Wind has already invested substantial resources and committed capital

11
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to the project. Specifically, Pegasus Wind has entered into transmission easements and
leases with landowners, and has entered into a Power Purchase Agreement with Michigan
Public Power Agency and the Lansing Board of Water and Light for the Pegasus Wind
Energy Center. Pegasus Wind has also become obligated under a Generator
Interconnection Agreement under which it is committed to spend 510 million in energy
infrastructure improvements. Without the ability to build the Variance Turbines within
Zones B and E, Pegasus Wind will be unable to meet its obligations under these
agreements, resulting in practical difficulty.

A literal application of the height limitation in Section 3.5 and Section 3.3 would create a
practical difficulty as to the 1 turbine in Zone B that exceeds the height limitation. Virtually
all commercial wind turbines sold on the market and used by developers like Pegasus Wind
today are in excess of 400 feet (total tip height) and would, therefore, violate the height
limitations in the Airport Zoning Ordinance. NextEra purchases its wind turbines from
General Electric (GE). The shortest commercial wind turbine that GE actively markets in
the United States is the 2.x MW 116-90 model, which has a 486 foot tip height. GE has a
few shorter “special purpose” or “niche” turbines that can be purchased, but they are not
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economically viable for a commercial project like this one, and even those are taller than
400 feet.

This creates a practical difficulty in complying with the height restrictions. Any wind
turbine that Pegasus Wind would be forced to use to comply with the height reqgulations
would be less efficient and less technologically advanced, and would almost certainly
require Pegasus Wind to site more turbines in order to maximize the wind velocity and
account for the limitations of those smaller turbines. The increased height reduces the
number of turbines required to produce the desired megawatt total needed to sell the
energy to Pegasus Wind’s power provider. This, in turn, allows Pegasus Wind to stay
farther away from inhabited structures, which is required under township zoning
ordinances.

Nor can Pegasus Wind simply move the turbine further away from the Airport to comply
with the regulations.’? The siting of turbines in a wind energy development is a very
complicated process. A proper turbine site requires four things: a strong wind resource,
nearby transmission, ability to comply with zoning requirements, and an available lease.
Very few locations meet all 4 of these requirements. Because of their location and zoning

12 Beyond that, under Michigan law, Pegasus Wind does not need to establish that alternative placement of its
turbines is impossible to show practical difficulty. Engel v Monitor Tp Zoning Bd of Appeals, No. 327701, 2016 WL
4770183, at *4 (Mich Ct App, September 13, 2016) (“‘[P]ractical difficulty” is the relevant standard for the
[applicants’] nonuse variance, not whether . .. alternative placement of the arena was impossible.”); Laurence Wolf
Capital Mgt Tr. v City of Ferndale, 61 Fed Appx 204, 218 (CA 6, 2003) (“A nonuse variance applicant does not need
to show . .. that no other suitable location exists.”).

12
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requirements, Fairgrove, Gilford and Juniata Townships do. But because of their proximity
to the Airport, the proposed turbine locations in those townships are subject to the
applicable height restrictions. And because the turbines must be sited a certain distance
from people’s homes and from each other in order to comply with local zoning restrictions,
any configuration of turbines in those townships would require variances. All of these
factors create a practical difficulty in complying with Section 3.3.

A literal application of the requirements in Section 3.6.G would also create a practical
difficulty as to the 5 turbines in Zone B and 3 turbines in Zone E. After extensive study, the
FAA determined that increasing the CMDA for the VOR/DME-A Circling is necessary
because it “maintains the appropriate obstacle clearance, negating any concern for safety
created by the proposals on the procedure.” (DNH at 6.) Again, Pegasus Wind cannot
simply use smaller turbines or move the turbines further away from the Airport to comply
with the regulations. In fact, Pegasus Wind has already agreed to terminate a portion of
the original filings that would have significantly increased the approach minimums;
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however, terminating or moving additional turbines would make it virtually impossible for
Pegasus Wind to achieve a reasonable rate of return or comply with the terms of its Power
Purchase Agreement.

A denial of the proposed variances would also deprive the adjacent communities and up
to 400 landowners of the ability to participate in and benefit from a wind farm, and
undermine the Renewable Portfolio Standard. In granting these variances for turbines for
which the FAA has already reviewed, studied, and determined “non-hazardous,” the AZBA
will allow for the combined use of the region by aviation enthusiasts and businesses and
the participating wind farm communities and landowners.

2. The proposed variance would protect the aerial approaches of the Tuscola Area Airport;

Granting Pegasus Wind variances will protect aerial approaches. The FAA and Pegasus
Wind'’s aviation consultants have gone to great lengths to analyze the nature of air traffic
operations at the Airport. Both have concluded that there will be no impact to the safety
of air traffic operations as a result of the Variance Turbines, and that the Variance Turbines
will ensure safe approaches at the Airport. Further, the Airport Manager has stated: “We
are confident that the FAA will review all the information needed to make a decision in the
matter of the wind turbines that will be in the airspace of the [Tuscola Area Airport
Authority] and we will support your finding in this matter.” (Exhibit 4.)

The aeronautical studies concluded that the Variance Turbines will increase the CMDA for
the VOR/DME-A Circling Approach at the airport. But this instrument approach procedure
was determined by the FAA, and in concurrence with an analysis of historical air traffic
data by Capitol Airspace, to be the least efficient of the three instrument approach
procedures currently available to pilots operating into, and out of, the Airport. Should
there be a need to actually fly an instrument approach into the Airport during inclement

13
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weather, the more efficient and straight-in instrument approach procedures will be flown.
This was affirmed in FAA’s favorable DNHs which also concluded that the VOR/DME-A
Circling Approach is only flown every 22.5 days (an average of 0.31 operations per week);
this is well below FAA’s threshold for significance, defined as an average of one or more
flights per week (FAA Order 7400.2M Paragraph 6-3-4). (DNH at 6.)

In addition, the FAA determined that as many as 19 wind turbines could have an impact
on a future runway at the Airport. In response, Pegasus Wind opted to withdraw the
impacting turbines. Therefore, there is no impact on the safety nor efficiency of the current
or planned procedures at the airport.’* These actions demonstrate that Pegasus Wind has
taken significant actions to ensure the preservation of the public interest to the Airport,
users of the Airport, and supporting businesses.

3. The proposed variance would not destroy or impair the utility of the Tuscola Area Airport;
Significant time has been spent studying the Airport. The studies done by the FAA and
Capitol Airspace show that the Pegasus Wind Energy Center will not destroy or impair the
utility of the Airport for the following reasons. First, historical air traffic data and the FAA’s
favorable DNHs clearly show that the affected instrument approach procedure is rarely
used. Second, traffic data and climatological data show that pilots only fly the VOR/DME-
A Circling Approach during visual meteorological conditions. Third, as mentioned above,
pilots approaching the Airport during instrument meteorological conditions will prefer the
more efficient and precise straight-in procedures. Fourth, the Variance Turbines have been
sited to remove impact on current and planned visual flight rules (VFR) operations. As a
result, zero air traffic operations will be affected by the construction of the Variance
Turbines. Therefore, the Variance Turbines will not destroy or degrade the utility of the
Airport.**

13 The FAA found that, other than increasing the CMDA for the VOR/DME-A Circling Approach at the airport, the
“proposed structures would have no other effect on any existing or proposed arrival, departure, or en route IFR
[instrument flight rules] operations or procedures.” (DNH at 6.) The FAA also found that “[s]tudy for possible VFR
effect disclosed that the proposals would have no effect on existing or proposed VFR arrival or departure
operations.” (DNH at 6.) The FAA noted that its study considered construction of the proposed runway.

14 Further, the turbines will not affect a helicopter’s ability to operate at Tuscola Area Airport. The Pegasus Wind
project is located outside of the airport’s VFR traffic pattern airspace. As a result, helicopters can continue to fly into,
and out of, Tuscola Area Airport unimpeded. The FAA does not consider structures under 500 feet to be potential
hazards to helicopter operations. If Pegasus Wind were considering turbines higher than 499 feet above ground, the
FAA would evaluate the potential for impacting a helicopter’s ability to fly along recognizable landmarks, such as
highways, railroads, or transmission lines. Since the Pegasus Wind project is below 500 feet above ground, it will not
impact a helicopter’s ability to follow recognizable landmarks, such as highways that traverse through, or near, the
Pegasus Wind project. Additionally, historical air traffic data indicates that helicopter operations already transit at
higher altitudes over existing wind turbines without an impact on routing. This indicates that helicopters would not
have to alter their operations after the Pegasus Wind project is built.

14
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4. The proposed variance would do substantial justice and be in accordance with the Tuscola Area

Airport Zoning Ordinance;

As illustrated in the permit applications, all of the Variance Turbines are in accordance
with the Ordinance with the exception of the height requirement and the minimum
descent altitude. The grant of the variances will result in substantial justice to Pegasus
Wind, the Airport, and the local communities that have approved special land use permits
for the Pegasus Wind Energy Center. As discussed above, if Pegasus Wind is unable to
obtain the requested variances for the 5 turbines in Zone B and3 turbines in Zone E, it will
be unable to meet its obligations under the various agreements discussed above.
Approval of the requested variances would have a minimal impact, if any, on the Airport
and will provide substantial benefits for the surrounding community. Specifically, the
project will generate enough electricity to power approximately 70,200 homes. It will also
generate approximately 536 million in property tax revenue for Tuscola County, Juniata
and Fairgrove Townships, and the community schools.  Additionally, the Townships
participating in the project unanimously approved Pegasus Wind’s SLUPs, showing that
substantial justice to the public would be done by granting the variances.

5. The requested variances would not be contrary to:

Conclusion

A. The public interest and safety of the public; nor to

B. The public interest and safety of the users of the Tuscola Area Airport; nor to

C. The publicinterest and safety of occupants of land in the vicinity of the Tuscola Area
Airport; nor to

D. Any zoning ordinance or regulation of any political subdivision applicable to the
same area.

Juniata, Gilford, and Fairgrove Townships have already determined that the Pegasus Wind
Energy Center meets their respective special land use permit requirements, including
protection of health, safety, and welfare. The FAA ultimately concluded that the Variance
Turbines will ensure safe approaches at the Airport. Approval of the variances will serve
to accommodate both the aviation community and the surrounding landowners and
communities that have opted to participate and will benefit from the Pegasus Wind
Energy Center. Furthermore, and as stated above, the ability to locate and develop the
proposed wind farm in this location advances the renewable energy goals of the State of
Michigan and will benefit both participating landowners and the local community.

Because Pegasus Wind’s application for a height variance under Section 3.3 for 1 turbine that is located

in Zone B of the Tuscola Area Airport Permit Thresholds Map of the Ordinance meets the requirements of

15
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the Airport Zoning Act and the Ordinance, as well as the criteria set forth in the Airport Zoning Board of
Appeals Variance Application, Pegasus Wind respectfully requests that the AZBA grant a height variance
for the 1 turbine in Zone B listed on the spreadsheet attached as Exhibit 5.

Similarly, because Pegasus Wind’s applications for variances under Section 3.6.G for the 5 turbines located
in Zone B and the 3 turbines located in Zone E of the Tuscola Area Airport Permit Thresholds Map of the
Ordinance meet the requirements of the Airport Zoning Act and the Ordinance, as well as the criteria set
forth in the Airport Zoning Board of Appeals Variance Application, Pegasus Wind respectfully requests
that the AZBA grant variances for the 5 turbines in Zone B and the 3 turbines in Zone E listed on Exhibit 5
that raise the CFS VOR/DME-A CMDA.
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VARIANCE APPLICATION
TO THE TUSCOLA AREA AIRPORT ZONING BOARD OF APPEALS

Tuscola Area Airport Zoning Board of Appeals
C/0O: Jodi Fetting, Tuscola County Clerk
440 N. State Street
Caro, MI 48723
989-672-3780

ALL INFORMATION REQUESTED BELOW MUST BE PROVIDED, ALONG WITH AN
APPLICATION FEE OF $250 FOR THE FIRST STRUCTURE, AND $50 FOR ANY ADDITIONAL
LIKE STRUCTURE REVIEWED AT THE SAME BOARD OF APPEALS MEETING

Pegasus Wind, LLC
700 Universe Blvd. Juno Beach 33408

Petitioner:

Address:

Erico Lopez . 561-691-3010

Represented by: Phone
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Property owner: Allen Sims, LLC

Address: 3290 Patterson Rd, Bay City MI 48706

Deckerville Rd & G Rd
Address of Property for variance cckervitie arner

Township: Gilford 26

Section:

A. Article(s) and Section(s) of the Ordinance from which variance relief is sought:
Please see attached narrative

B. State the reason for the variance (What are you trying to do and why?):

Please see attached narrative

(Attach additional sheets as necessary)

N
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C. Please state the revised conditions you are seeking or to which you would agree to replace the
standards from which you are seeking a variance:

Please see attached narrative

IV.  An airspace determination issued pursuant to 14 CFR PART 77 and the Michigan Tall Structure Act, a
copy of FAA Form 7460-1, and a sketch of the property, must be included with this application.
Applications without this information will not be accepted.

V. APPLICANTS FOR A VARIANCE MUST DEMONSTRATE THAT:
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1. The proposed variance involves practical difficulties or would result in unnecessary hardship;
AND
2. The proposed variance would protect the aerial approaches of the Tuscola Area Airport; and
3. The proposed variance would not destroy or impair the utility of the Tuscola Area Airport; and
4. The proposed variance would do substantial justice and be in accordance with The Tuscola Area
Airport Zoning Ordinance.
5. The requested variance would not be contrary to:
A. The public interest and safety of the public; nor to
B. The public interest and safety of the users of the Tuscola Area Airport; nor to
C. The public interest and safety of occupants of land in the vicinity of the Tuscola Area
Airport; nor to
D.

Any zoning ordinance or regulation of any political subdivision applicable to the same
area.

Indicate your response to the items stated above:
Please see attached narrative

1.

Please see attached narrative

2.

3 Please see attached narrative
4. Please see attached narrative
5 Please see attached narrative

(Attach additional sheets as necessary)

'understand that additional information or studies may be required and if so, the acquisition and provisions of
this information will be at my expense.

N
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['also attest that all information stated is true to the best of my knowledge, information and belief.

Finally, I recognize that any variance approved by the Board of Appeals is not effective for a thirty (30) day
period following the date of issuance.

a&% 10-18-19

Applicant's signature Date

For internal use only

Variance denied Variance granted under conditions below

Conditions imposed:
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Vote results: Ayes Nays

Date of Decision:

Chairperson, Tuscola Area Airport Zoning Board of Appeals

Secretary, Tuscola Area Airport Zoning Board of Appeals

Copies of this form, in its entirety, to be filed with the applicant, the Tuscola County Planning Commission, the
township of record, and the Michigan Aeronautics Commission.

254




APPLICATION FOR AIRPORT ZONING PERMIT
Tuscola County Airport Zoning Ordinance

Sections 1-6 To Be Completed by Applicant
Failure to provide complete information may result in a delay of review or denial of a permit.
If'an FAA for 7460-1, Notice of Proposed Construction or Alteration, has been submitted for review, include a

copy of that application and/or response letter from the FAA with this application along with any other
supporting documentation.

1. Contact Information

Applicant Information Engineer/Architect Information

Name Pegasus Wind, LLC Name  Atwell

Contact E¥ico Lopez Contact Tim Jones

Address 700 Universe Blvd. Address 1 wo Towne Sq Suite 700
City/State/ Zip )Un0 Beach, FL 33408 City/State/zip_Suthfield, MI 48076
Phone_>01690-3010 Phone 248-447-2000

2. Structure Information

Type of Construction Elevations

X New Construction ____Alteration Ground Elevation 626 ft (MSL)

__ Permanents ____ Temporary Height of Structure + 499 ft (AGL)
Top Elevation L125ft MsL)

Description & Use of Structure (dimensions, type of construction, purpose, etc)

3. Site Information

Site Address: Deckerville Rd & Garner Rd Township Gilford 26

Section

City/State/Zip Fairgrove MI 48733 Latitude 43-30-11.78 N

Nearest Road IntersectionDeckerville Rd & Garner Rd  Longitude 83-36-39.61 W

255
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4. DRAWING INFORMATION

Request will not be considered without an engineered drawing/site plan set which illustrates the following:

Drawing identification (file name or # and date) Engineers Seal
Scale Contact Information
Site Map Profile view of Structure

5. REMARKS (Information which might have value in making determination)

6. Certification
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I hereby certify that all statements on this application are true and correct.

&
Signature: 6”195 Date 5-20-19
Name and Title of Person Filing Application: Erico Lopez - Project Manager  pyy 561-691-3010
FOR INTERNAL USE ONLY

Airport Ordinance Administrator Review
Date Received Site Location: Zone Amount of Fee Attached $
Elevation Information Ground elevation at site

Height of Structure

Top Elevation

Allowable Elevation

FAA Form 7460-1 Form Required Yes No
Date Submitted to FAA
Date of Response from FAA

Response from FAA Approved Denied
FAA Comments
Permit No: Date Approved Date Denied
Comments or restrictions:
Tuscola Airport Ordinance Administrator - Signature Tuscola Airport Ordinance Administrator - Print or Type
256 A




@@, Mail Processing Center Aeronautical Study No.
¥4 A%\ Federd Aviation Administration 2019-WTE-4539-OE
¥ Southwest Regional Office Prior Study No.
Obstruction Evaluation Group 2018-WTE-38-OE

10101 Hillwood Parkway
Fort Worth, TX 76177

Issued Date: 08/11/2019
Erico J. Lopez
Pegasus Wind LLC

700 Universe Blvd FEW/JB
Juno Beach, FL 33408

** DETERMINATION OF NO HAZARD TO AIR NAVIGATION **

The Federal Aviation Administration has conducted an aeronautical study under the provisions of 49 U.S.C.,
Section 44718 and if applicable Title 14 of the Code of Federal Regulations, part 77, concerning:

Structure: Wind Turbine 23
Location: Caro, Ml

Latitude: 43-29-23.65N NAD 83
Longitude: 83-30-20.35W

Heights: 677 feet site elevation (SE)

499 feet above ground level (AGL)
1176 feet above mean sealevel (AMSL)

This aeronautical study revealed that the structure would have no substantial adverse effect on the safe

and efficient utilization of the navigable airspace by aircraft or on the operation of air navigation facilities.
Therefore, pursuant to the authority delegated to me, it is hereby determined that the structure would not be a
hazard to air navigation provided the following condition(s) is(are) met:

As acondition to this Determination, the structure is to be marked/lighted in accordance with FAA Advisory
circular 70/7460-1 L Change 2, Obstruction Marking and Lighting, white paint/synchronized red lights -
Chapters 4,12& 13(Turbines).

Any failure or malfunction that lasts more than thirty (30) minutes and affects atop light or flashing obstruction
light, regardless of its position, should be reported immediately to (877) 487-6867 so a Notice to Airmen
(NOTAM) can be issued. As soon as the normal operation is restored, notify the same number.

Itisrequired that FAA Form 7460-2, Notice of Actual Construction or Alteration, be e-filed any time the
project is abandoned or:

__ X_Atleast 10 days prior to start of construction (7460-2, Part 1)
__X__Within 5 days after the construction reaches its greatest height (7460-2, Part 2)

See attachment for additional condition(s) or information.

Y our request for consideration to utilize an Aircraft Detection Lighting System to operate the recommended
lighting is not approved. See attached for additional condition(s) or information.

Page 1 sz% 7
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This determination expires on 02/11/2021 unless:

@ the construction is started (not necessarily completed) and FAA Form 7460-2, Notice of Actual
Construction or Alteration, isreceived by this office.
(b) extended, revised, or terminated by the issuing office.

NOTE: REQUEST FOR EXTENSION OF THE EFFECTIVE PERIOD OF THIS DETERMINATION MUST
BE E-FILED AT LEAST 15 DAYSPRIOR TO THE EXPIRATION DATE. AFTER RE-EVALUATION

OF CURRENT OPERATIONS IN THE AREA OF THE STRUCTURE TO DETERMINE THAT NO
SIGNIFICANT AERONAUTICAL CHANGES HAVE OCCURRED, YOUR DETERMINATION MAY BE
ELIGIBLE FOR ONE EXTENSION OF THE EFFECTIVE PERIOD.

This determination is subject to review if an interested party files a petition that is received by the FAA on or
before September 10, 2019. In the event a petition for review isfiled, it must contain afull statement of the
basis upon which it is made and be submitted to the Manager of the Airspace Policy Group. Petitions can be
submitted viamail to Federal Aviation Administration, 800 Independence Ave, SW, Room 423, Washington,
DC 20591, viaemail at OEPetitions@faa.gov, or viafacsimile (202) 267-9328.

This determination becomes final on September 20, 2019 unless a petition istimely filed. In which case, this
determination will not become final pending disposition of the petition. Interested parties will be notified of
the grant of any review. For any questions regarding your petition, please contact Airspace Policy Group via
telephone — 202-267-8783.

This determination is based, in part, on the foregoing description which includes specific coordinates and
heights. This determination is valid for coordinates within one (1) second latitude/longitude and up to the
approved AMSL height listed above (provided the AGL height does not exceed 499 feet). If acertified 1A or
2C accuracy survey was required to mitigate an adverse effect, any change in coordinates or increase in height
will require anew certified accuracy survey and may require a new aeronautical study.

If construction or alteration is dismantled or destroyed, you must submit notice to the FAA within 5 days after
the construction or alteration is dismantled or destroyed.

Additional wind turbines or met towers proposed in the future may cause a cumulative effect on the national
airspace system. All information from submission of Supplemental Notice (7460-2 Part 2) will be considered
the final data (including heights) for this structure. Any future construction or alteration, including but not
limited to changes in heights, requires separate notice to the FAA.

Obstruction marking and lighting recommendations for wind turbine farms are based on the scheme for the
entire project. ANY change to the height, location or number of turbines within this project will require a
reanalysis of the marking and lighting recommendation for the entire project. In particular, the removal of
previously planned or built turbines/turbine locations from the project will often result in achange in the
marking/lighting recommendation for other turbines within the project. It is the proponent's responsibility to
contact the FAA to discuss the process for developing a revised obstruction marking and lighting plan should
this occur.

In order to ensure proper conspicuity of turbines at night during construction, al turbines should be lit with
temporary lighting once they reach a height of 200 feet or greater until such time the permanent lighting
configuration is turned on. Asthe height of the structure continues to increase, the temporary lighting should
be relocated to the uppermost part of the structure. The temporary lighting may be turned off for periods when

Page 2 of 8
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they would interfere with construction personnel. If practical, permanent obstruction lights should be installed
and operated at each level as construction progresses. An FAA Type L-810 steady red light fixture shall be
used to light the structure during the construction phase. If power is not available, turbines shall be lit with self-
contained, solar powered LED steady red light fixture that meets the photometric requirements of an FAA Type —
L-810 lighting system. The lights should be positioned to ensure that a pilot has an unobstructed view of at |east
one light at each level. The use of aNOTAM (D) to not light turbines within a project until the entire project
has been completed is prohibited.

HOdd

This determination does include temporary construction equipment such as cranes, derricks, etc., which may be
used during actual construction of the structure. However, this equipment shall not exceed the overall heightsas M
indicated above. Equipment which has a height greater than the studied structure requires separate notice to the o
FAA.

SN A9 ddA

This determination concerns the effect of this structure on the safe and efficient use of navigable airspace
by aircraft and does not relieve the sponsor of compliance responsibilities relating to any law, ordinance, or
regulation of any Federal, State, or local government body.

This aeronautical study considered and analyzed the impact on existing and proposed arrival, departure, and
en route procedures for aircraft operating under both visual flight rules and instrument flight rules; the impact
on all existing and planned public-use airports, military airports and aeronautical facilities, and the cumulative
impact resulting from the studied structure when combined with the impact of other existing or proposed
structures. The study disclosed that the described structure would have no substantial adverse effect on air
navigation.
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An account of the study findings, aeronautical objections received by the FAA during the study (if any), and the
basis for the FAA's decision in this matter can be found on the following page(s).

This determination cancels and supersedes prior determinations issued for this structure.

If we can be of further assistance, please contact Steve Phillips, at (816) 329-2523, or steve.phillips@faa.gov.
On any future correspondence concerning this matter, please refer to Aeronautical Study Number 2019-
WTE-4539-OE.

Signature Control No: 404496493-414002677 (DNH -WT)
Mike Helvey
Manager, Obstruction Evaluation Group

Attachment(s)
Additional Information

Map(s)

Page 3 of 8
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Additional information for ASN 2019-WTE-4539-OE

Abbreviations:

AGL, Above Ground Level

AMSL, Above Mean Sea Level

ASN, Aeronautical Study Number
ASR, Airport Surveillance Radar
ATC, Air Traffic Control

CFR, Code of Federal Regulations
DME, Distance Measuring Equipment
GPS, Global Positioning System

AP, Instrument Approach Procedure
IFR, Instrument Flight Rules

MDA, Minimum Descent Altitude
NM, Nautical Mile

RNAV, Area Navigation

RWY, Runway

VFR, Visua Flight Rules

VHF, Very High Frequency

VOR, VHF Omnidirectional Radio Range System
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The proposed structures would be located approximately 3.22 - 5.17 NM northwest of the Airport Reference
Point for the Tuscola Area Airport (CFS), Caro, MI. The six turbines described in this narrative are part of a
larger proposed wind turbine farm that was studied previously. These six were filed due to slight modifications
in coordinates and/or heights. The prior study for each, which islisted on page one, received a determination
of no hazard. The ASNswith coordinates, AGL heights, and AMSL heights for these 6 are as follows:

ASN / Latitude / Longitude /AGL/AMSL
2019-WTE-4534-0OE / 43-30-01.09N / 83-33-08.83W / 499 / 1146
2019-WTE-4535-0OE / 43-30-14.70N / 83-32-02.12W / 499 / 1157
2019-WTE-4536-OFE / 43-30-08.44N / 83-31-43.20W / 499/ 1163
2019-WTE-4537-OE / 43-30-11.00N / 83-31-06.36W / 499 / 1165
2019-WTE-4538-0OE / 43-29-53.09N / 83-30-56.62W / 499 / 1167
2019-WTE-4539-OFE / 43-29-23.65N / 83-30-20.35W / 499/ 1176

They would exceed the obstruction standards of 14 CFR Part 77 as follows:

Section 77.17(a)(2): A height that is 200 feet AGL, or above the established airport elevation, whichever is
higher, within 3 NM miles of the established reference point of CFS and that height increases in the proportion
of 100 feet for each additional NM from the airport up to a maximum of 499 feet. The following would
exceed:

2019-WTE-4534-0E by 13 feet

2019-WTE-4535-OE by 81 feet

2019-WTE-4536-OFE by 112 feet

2019-WTE-4537-OFE by 147 feet

2019-WTE-4538-0FE by 176 feet

2019-WTE-4539-OE by 250 feet
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Section 77.17(a)(3): A height that increases a minimum instrument flight altitude within aterminal area;

The following would increase the CFS VOR/DME-A Circling MDA from 1,240 feet AMSL to feet
AMSL.

ASN /| MDA
2019-WTE-4535-OE / 1,460
2019-WTE-4536-OE / 1,480
2019-WTE-4537-OE / 1,480
2019-WTE-4538-OE / 1,480
2019-WTE-4539-OE / 1,480

ASN 2019-WTE-4534-OE would be located in an area which would not increase minima, but would require
additional notations (7:1 relief applies) on the CFS VOR-A and the (PROPOSED) RNAV (GPS) RWY 11
|APs.

The turbines would be within the line of sight of the Saginaw, Ml (MBS) ASR-11 facility. They could cause
unwanted primary-only returns (clutter) in the immediate area of the turbines, primary-only target dropsin the
general area of the turbines. Also, tracked primary-only targets could diverge from the aircraft path and follow
wind turbines, when the aircraft is over or near the turbines.
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The studies were not circularized to the public for comment. As noted above these 6 studies as due to slight
changes from the prior studies. Those changes are not considered significant and the results of previous
studies, including the circularization have been appropriately applied to these 6 studies. Those prior studies
were circularized under ASN 2018-WTE-16-OE on March 29, 2018, to al known aviation interests and to non-

aeronautical interests that may be affected by the proposal. Seven letters of objection were received as aresult
of the circularization. Although the comments and basis of the determinations for the prior studies are il
available within the determinations for any of the ASNsthat are still valid, they have been repeated here:

One letter from the Tuscola Area Airport Authority was not an objection, but rather a simple statement of
support for the FAA process.

A pilot and flight instructor stated a belief that these would be a hazard, although no specific information
was given to substantiate that claim. This letter also stated concern for training flights and impact upon IFR
approaches. Also stated was concern for aircraft being forced to use other airfields, which the commenter
stated would damage local businesses.

Another pilot stated that the turbines would be within a height restricted area as defined by the CFS Zoning
Board. The commenter also described situations such as emergency and student pilot training. Statements
concerning the previous mentioned zoning seem to imply the belief these zoning restrictions are relevant to
the FAA aeronautical study. The commenter also quoted from a document not distributed to the public, which
includes some information about radar.

The Mayor of Caro objected based on economic concerns and a CFS zoning ordinance.

Another commenter and pilot objected stating a navigational hazard and reduced utility of the airport because of
the VOR-A MDA increase. A concern for surrounding communities and economy were also expressed.
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The Aircraft Owners and Pilots Association (AOPA) objected based on a stated threat to safety and efficiency.
They stated the impact to the VOR procedure would limit access to the airport and decrease efficiency.
Concerns for the planned RWY and growth limitations were stated.

The CFS zoning administrator objected by stating local zoning ordinances. He also characterized the initial
FAA findings that were circularized as "violate(ing) Aeronautical safety procedures ... as outlined in the Code
of Federal Regulation”.

Local land use authority, including, but not limited to, the CFS Zoning Board Ordinances, are not considered
afactor for determining the extent of the aeronautical effect as defined by U.S. Law/Regulations. The
Regulations contained within 14 CFR Part 77 are not, as some appear to believe, safety procedures or areason
to call a proposed structure a"hazard". The FAASs determination of whether a proposal would or would not
be a hazard to air navigation is based on the findings of the completed aeronautical study and not ssmply
whether or not they exceed the obstruction standards. All of the impacts are considered. Some of these are
not circularized to the public, such as the radar impact. The FAA isthe sole user of the radar system for
navigation and therefore public comment isirrelevant. The FAA determines whether the radar presentation is
acceptable for the designated purpose (ATC). Economic considerations are not germane to studies conducted
in accordance with Part 77. Consideration is not given to operations such as emergencies because they are
not considered regular and continuing. The concern expressed by comments about student pilots possibly
deviating from/violating the established procedures and rules, is also not considered a factor, asthe FAA
cannot condone such violations.

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY

As stated within the original determinations, a portion of the original filings would have significantly increased
the CFS (PROPOSED) RNAV (GPS) RWY 11 minimums. Those were withdrawn. An additional 10 studies
further from the area of concern werefiled. Intheinterest of efficiency for the process, 6 of those with similar
impacts were included in the original determinations. The 6 ASNsincluded in this narrative (2019-WTE-4534
though 4539-OE) are not significantly different than their prior ASN that is listed on page one. They have no
greater impact than the circularized ASNs. The results of the circularization is being appropriately applied to
these ASNs.

The aeronautical study disclosed that the proposed structures would have the adverse effect as described

above on IFR procedures. The ASN that islisted as affecting the proposed RWY 11 IAP would not affect the
minimums and only require a notation on the IAP. There are currently |APs to both ends of the current primary
runway, RWY 06/24. These are more precise procedures, and the FAA considers them to be preferred over the
VOR IAP. Thisisin keeping with efforts to modernize the National Airspace System and favor IAPs that are
based upon newer technology than the VOR. Despite this fact, a deeper analysis of the IFR traffic into CFS
was performed. Thisanalysis revealed that although there were a number of what appeared to be "practice”

V OR approaches conducted, the volume of actual IFR aircraft executing the VOR approach amounted to

only one every 22.5 days on average. Thisisnot considered significant. Increasing the MDA for the VOR-A
maintai ns the appropriate obstacle clearance, negating any concern for safety created by the proposals on the
procedure. The proposed structures would have no other effect on any existing or proposed arrival, departure,
or en route IFR operations or procedures.

The turbines would be within the line of sight of the Saginaw, Ml (MBS) ASR-11 facility. However, thiswould
not cause an unacceptabl e adverse impact on ATC operations at thistime.

Study for possible VFR effect disclosed that the proposals would have no effect on existing or proposed VFR
arrival or departure operations. The proposals are beyond normal traffic pattern airspace. The proposed new
RWY construction, as listed by the plans on file with the FAA, will not change that status. Therefore, the
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proposal would not have an adverse effect on VFR traffic pattern operations at CFS, or any other known public
use or military airports. At 499 feet AGL, the structures would not have a substantial adverse effect on en
route VFR flight operations.

The proposed structures would be appropriately obstruction marked/lighted to make them more conspicuous to
airmen should circumnavigation be necessary.

AQ QAAIADTYT

The cumulative impact of the proposed structures, when combined with other proposed and existing structures,
is not considered to be significant. Study did not disclose any significant adverse effect on existing or proposed
public-use or military airports or navigational facilities, nor would the proposals affect the capacity of any
known existing or planned public-use or military airport.

Therefore, it is determined that the proposed construction would not have a substantial adverse effect on the
safe and efficient utilization of the navigable airspace by aircraft or on any air navigation facility and would not
be a hazard to air navigation providing the conditions set forth in this determination are met.

Additional conditions:
Asacondition of this determination it is required that Notice of Actual Construction or Alteration (7460-2 Part

1) be E-filed at least 10 full days prior to the start of construction so that appropriate action can be taken to
amend the effected procedure(s) and/or altitude(s).
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NOTE: A recommendation for white paint/synchronized red lights will be made for all turbines until such time
as the proponent confirms that the layout is final (no changes, no additions, no removals) and al turbines can
and will be built at their determined location and height. At that time, the proponent may contact this office
and request are-evaluation of the marking and lighting recommendations for the turbines within this project
and a portion of the turbines may qualify for the removal of the lighting recommendation.

Due to the proximity of this turbine to CFS the lights for this turbine cannot be controlled by the Aircraft
Detection Lighting System.
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Sectional Map for ASN 2019-WTE-4539-OE
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MEETING,
07/25/2019 Page 1
1 STATE OF M CH GAN
2 COUNTY OF TUSCCOLA
3 Al RPORT ZONI NG BOARD OF APPEALS MEETI NG
4
5
6
7
8
9 Al RPORT ZONI NG BOARD OF APPEALS MEETI NG
10 Taken at 1401 C eaver Road,
11 Caro, M chi gan,
12 Commencing at 4:30 p.m,
13 Thur sday, July 25, 2019,
14 Before Valerie Jo Lohr, CSR-6212.
15
16
17
18
19
20
21
22
23
24
25
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MEETING, @)

07/25/2019 Page4 @
1 I nput and di scussion, and the last itemon the agenda @
2 was the board deci sion. g‘
3 MR KOSIK: Ckay. Hearing that, Bill, let's E
4 not open it up for discussion yet. | have an g
5 announcenent to nmake on ny behalf. At this tine | wll 5
6 be recusing nyself based on a professional conflict of §
7 interest in the future. |'ma successor trustee for :‘:
8 Tuscola Bay Wnd | for ny dad. | have no action on it 2
9 right now. | don't believe I'min conflict, but | wll ;
10 recuse nyself fromthis. Sorry. <
11 MR KINNEY: Next order of business is to

12 approve the mnutes for the July 9th, 2019 neeti ng.

13  Everybody on the board has had a chance to read them

14 | think they were -- earlier.

15 Roll call vote then to approve the m nutes.

16 MR. CLINESM TH.  Second.

17 MR. KINNEY: Do we have a notion? Do we have

18 a second?

19 MR CLINESM TH:  Yes.

20 MR, KINNEY: W have a second.

21 And a roll call vote.

22 MS. FETTING Canpbel | ?

23 MR CAWVPBELL: Yes.

24 MS. FETTING Hoose?

25 MR. CAMPBELL: Yes.
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07/25/2019 Page 5

1 MS. FETTING dinesmth?

2 MR CLINESM TH:  Yes.

3 MS. FETTING Ki nney?

4 MR, KINNEY: Yes.

5 The m nutes fromJuly 9th are accepted as

6 witten,

7 There's no new busi ness, and so we'll proceed

8 with where we were |ast week. And as Bill nentioned,

9 we're at the point where we will open it up to

10 deliberations and make a decision on the variances.

11 So wi thout further ado --

12 MR. CAMPBELL: Tim before we get started,

13 1'd like to nake a point to -- or clarify sonething

14 with the board, not only the board but the people.

15 MR KINNEY: Ckay.

16 MR, CAMPBELL: |If the board will bear with

17 me -- if the board will bear with me a mnute, | have
18 been the subject of a letter froma gentleman, M.

19 Lauderbach is it, and questioning ny -- ny position on
20 the board and a possible conflict of interest. And I'd
21 li ke to address a couple of things that are in his

22 letter that | find m sleading and m sinterpreted.

23 One item he says, even the neetings before

24  Pegasus Wnd Energy filed its variance application,

25 that he has prejudged Pegasus Wnd's application and
Xrigexﬁ$s|lgg§l$??gﬁfhﬁ?ackwn Binghm%a?*js%ﬁthfisgg |P8rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:5ag?§fvﬁ$?§3
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07/25/2019 Page 6
1 cannot fairly judge them
2 So neetings neans nore than one. | attended
3 one neeting three years ago where | sat in the back
4 room never discussed anything with anyone, never spoke
5 about wind energy or everything else. | have never
6 attended another neeting in regard to wi nd energy, not
7 one. So | want to clarify that issue.
8 The other thing is, | nmade the statenent that
9 the intent of the ordinance was that there would be no
10 tall structures of any kind within ten mles of the
11 airport. And | find it ironic that in the packet that
12 we received yesterday, and | don't know where this cane
13 from but it's a neno from Thomas Magoo (phonetic) |
14 guess it is. On or about January 3rd, 2015 | spoke to
15 Neal Jackson, then supervisor of Juniata Township, via
16 telephone. | voiced a concern about buying a farm near
17 the wind turbines since this is not what | wanted. M.
18 Jackson responded and asked where in the township the
19 farmwas |ocated. Wen told, he explained that no
20 turbines could be placed within ten mles of the
21  Tuscola Area Airport because of the airport safety
22 zone. M. Jackson stated that the Juniata Township
23 Pl anni ng Conm ssion secretary had hel ped wite the
24  airport zoning ordinance and that when she explained it
25 to the township board that she had indicated it woul d
Xr:gexﬁgsllgg;l%??glitﬁﬁ?ackson Bingham%a?*jsiﬁthﬁsgg |P(G)rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:sag?r?é16vﬁ$?23

ZBA004815
268

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY


http://www.uslegalsupport.com

MEETING,
07/25/2019 Page 7
1 restrict devel opnment of turbines in that area for the
2 safety of the -- those using and flying around the
3 airport. This chairman of the planning conm ssion for
4 Juniata Township was lone Wse. So it's just not ny
5 opi nion that there should be no tall structures within
6 ten mles of the airport.
7 The other itemis that as early as the
8 February 13th, 2019 ZBA neeting before any evidence had
9 Dbeen submtted, M. Canpbell expressed the opinion that
10  Pegasus Wnd should not be granted variance. M.
11  Canpbell was wong. You have copies of the mnutes, |
12  have copies of the mnutes, and there's no such
13 statenent in the m nutes, none whatsoever. |In fact,
14 the mnutes -- and | have a copy here if | can find
15 them The mnutes of February -- that's February 2018.
16 Bear with ne a mnute. Mnutes of February 2, 19 --
17 2019. The only coment in here was nothing. Nothing.
18 So with that being said and the accusations
19 made against ne with regard to a conflict of interest,
20 | would submit that this letter, fromM. D enes
21 believe it is, that the board received speaks for
22 itself, and I will let it speak for itself.
23 Thank you.
24 M5. TONE VWYSE: One thing. Since | was
25 mentioned in that letter, | think |I should have the
Xrigexﬁ$s|lgg§l$??gﬁfhﬁ?ackwn Binghm%a?*js%ﬁthfisgg |P8rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:5ag?§fvﬁ$?§3

ZBA004816
269

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY


http://www.uslegalsupport.com
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1 couple of words fromyou and maybe a coupl e of
2 questions fromthe board. W don't have the podi um
3 anynore this week, but if you could cone up and grab a
4 mc. Please state your nane and your position.
5 MR SMTH M nane is Linn Smith. [I'mwth
6 the Mchigan Department of Transportation's O fice of
7 Aeronautics. | manage the project support unit, which
8 takes care of airport zoning, airport planning,
9 environnental, as well as all the construction
10  cl earances.
11 MR CAWVPBELL: | know you.
12 MR. KINNEY: So a couple of things have cone
13 up during the proceedings here. And one is, of course,
14  the turbines are higher than what the ordinance -- sone
15 of themare higher than what the ordi nance specifies,
16 and how does that affect the traffic flow, departures,
17 safety and those kinds of things.
18 MR SMTH So the M chigan Departmnment of
19 Transportation as well as the FAA has issued
20 determnations on that. The FAA determ nation was
21 pretty clear that it was a no hazard air navigation
22 after a lengthy further study.
23 Back when we were going through the Airport
24  Zoni ng Ordi nance nodel, one of the things that we've
25 always tried to explain is the height protections that
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1 you see that have been approved by M chigan Aeronautics Eé
2 Commi ssion are generic to your size airport and those 5{
3 size aircraft. Wat happens when you go above that and E%
4 get into a variance situation, at the FAA level it's g;
5 called a special airspace study or extended study. And 25
6 at the Mchigan Departnment of Transportation Ofice of §
7 Aeronautics that goal is airspace review iz
8 And | use the analogy of the traffic signal. Eﬁ
9 Those heights that are in your ordinance that are ;2
10 referred by our office and our conm ssion are a yellow <
11 light. You have to stop, do an extended study to see

12 if it's going to turn red or green.

13 This was a tough study by all nmeans. | know

14 that they hired a consultant to also study it, to do an

15 I ndependent study for you as well. But at the end of

16 the day, what the FAA determination did say is that you

17 could still maintain -- even in the future, you could

18 get an approach in there. That was a little bit

19 different than what we've seen before, so we took our

20 time wth it as well.

21 MR KINNEY: Was nost of the enphasis of the

22 study on IFR traffic or --

23 MR SMTH Both IFR and VFR

24 MR, KINNEY: Could you discuss the VFR

25 portion of it.
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1 MR SMTH. Appreciate it.
2 MR KINNEY: | think we're at the point in
3 the proceedings where we're open to any notion that's
4 available fromthe board.
5 MR. CAMPBELL: [|'m prepared.
6 |''m prepared to present a resolution to the
7 board. I1t's the Tuscola Area Airport Zoning Board of
8 Appeal s Resolution 2019-01 denying Pegasus Wnd, LLC s
9 application for variances for 33 turbines.
10 At a neeting of the Tuscola Area Airport
11  Zoning Board of Appeals (ZBA), held on the 25th day of
12 July, 2019 at 4:30 p.m at the Tuscola Technol ogy
13 Center, 1401 d eaver Road, Caro, M chigan, nenbers
14  present, nmenbers absent, the follow ng preanble and
15 resolution was offered by WIIiam Canpbell and seconded
16 by whonever:
17 Wiereas, the Airport Zoning Act, ML
18  259.454(1) provides: The Board of Appeals shall allow
19 a variance if a literal application or enforcenent of
20 the regulations would result in practical difficulty or
21  unnecessary hardship and the relief granted woul d not
22 be contrary to the public interest, but would do
23 substantial justice and be in accordance with the
24  spirit of the regul ations.
25 Whereas, Section 5.2F 2) of the Tuscola Area
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1 Airport Zoning Odinance (the ordinance) provides that
2 variances shall be allowed for any of the follow ng
3 reasons: (a), a literal application or enforcenent of
4 the regulations would result in practical difficulty or
5 unnecessary hardship; (b), relief granted would not be
6 contrary to the public interest and approach
7 protection; (c), relief granted would be -- do
8 substantial justice; (d), relief granted would be in
9 accordance with the spirit of the regulations of this

10  ordinance; and

11 Wher eas, on or about April 18, 2019, Pegasus

12 Wnd, LLC (Pegasus Wnd) submtted airport zoning

13 permt applications (applications) under the ordi nance

14 for 40 wind turbines that are part of the proposed

15 Pegasus Wnd Energy Center (the project) in Tuscola

16  County, M chigan; and

17 Whereas, the airport zoning adm nistrator

18 reviewed the applications for conpliance with the

19 ordi nance; and

20 Wher eas, on or about June 13th, 2019 after

21 further review for conpliance with the ordi nance, the

22 airport zoning adm nistrator conditionally approved

23 seven of the applications and denied 33 of the

24  applications; and

25 Whereas, the airport zoning adm nistrator
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1 denied 33 applications because the proposed structures
2 would raise descent mninuns contrary to Section 3.6G
3 of the ordinance; and
4 Whereas, the airport zoning adm nistrator
5 also denied seven of these 33 applications because the
6 proposed structures would al so exceed the | egal height
7 [imtations of Section 3.3 of the ordi nance; and
8 Wher eas, on or about June 11th, 2019, Pegasus
9 Wnd applied with the ZBA for variances for the 33
10 turbines that were denied permts by the airport zoning
11 admnistrator, 17 turbines in Zone B and 16 turbines in
12 Zone E of the airport zoning area; and
13 Wher eas, Pegasus Wnd's variance applications
14  included the variance application form the required
15 filing fee, a narrative in support of the variance
16 application with five exhibits attached, a site plan,
17 special land use permts (SLUP), and an FAA issued
18 determ nation of no hazard (DNH); and
19 Wiereas, Exhibit 5 to Pegasus Wnd's variance
20 applications identifies the turbines for which it is
21 applying for a variance as well as the reason each
22 turbine requires a variance, and
23 Wher eas, the ZBA held public neetings
24  regarding Pegasus Wnd's variance applications on June
25 25, 2019 and on July 9th, 2019 during which the ZBA
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1 provi ded Pegasus Wnd an opportunity to present in
2 support of the applications and wherein nmenbers of the
3 public were provided with an opportunity to coment on
4 the variance applications; and
5 Wher eas, the ZBA accepted witten comments
6 fromthe public related to the variance applications
7 until July 25th, 2019; and
8 Wher eas, the ZBA received nunmerous witten
9 comments from menbers of the public; and
10 Wher eas, upon consideration of Pegasus Wnd's
11 33 variance applications and supporting materials, the
12 presentation nade by Pegasus Wnd, public coments at
13 the public neetings, and all the other information and
14 materials provided to the ZBA, the ZBA finds that
15 consistent with the Airport Zoning Act and the
16  ordinance, Pegasus Wnd's variance applications shal
17 be denied for all 33 turbines for the reasons stated in
18 the June 25th, 2019 and the July 9th, 2019 neeting and
19 as discussed further bel ow
20 Now, therefore, be it resolved and the ZBA
21 finds as follows: Pegasus Wnd has not shown that a
22 literal application or enforcenent of the regul ations
23 would result in practical difficulty with respect to
24 all 33 turbines. Specifically, Pegasus Wnd has not
25 denonstrated a literal application of the height
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1 requirenents in Section 3.3 and the requirenents of
2 Section 3.6G wuld create a practical difficulty for
3 Pegasus Wnd. Factual evidence to clearly denonstrate
4 why other alternatives which would conply with the
5 ordinance, such as shorter turbines or certain other
6 potential alternative |locations are not viable options
7 has not been convincingly established.
8 Pegasus Wnd has not shown that granting it
9 wvariances for the 33 turbines would not be contrary to
10 the public interest and approach protection. Although
11  approach protection was part of the consideration
12 undertaken by the FAA's study of the turbines at issue,
13 certain additional risks would renmain as a result of
14 the site of the proposed turbines which appear contrary
15 to the public interest and the safety of approaches to
16 the Tuscola Area Airport.
17 Pegasus Wnd has not shown that granting it
18 variances for the 33 turbines would do substanti al
19 justice. Substantial steps have been taken by the
20 applicant with regard to the construction of the
21  structures at issue within the 33 variance
22 applications, but any reliance by the applicant on the
23  probability of granting of such variances is prenature.
24  Additionally, denying the variances is consistent with
25 the protection of the safety of the airport approach
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1 plan and is in furtherance of substantial justice.
2 Excuse ne. Pegasus Wnd has not shown that
3 granting it variances for the 33 turbines would be in
4 accordance with the spirit of the regulations of this
5 ordinance.
6 The spirit and intent of this ordinance is
7 reflected in the stated purpose in Section 1.2, which
8 is to pronote the health, safety and welfare of the
9 I nhabi tants of the County of Tuscola by preventing the
10 establishnment of airport hazards, restricting the
11 hei ght of structures and objects of natural growth and
12 otherwi se regulating the use of the property in the
13 vicinity of the Tuscola Area Airport and providing for
14 the all owance of variances from such regul ati ons.
15 Taking into account the evidence submtted
16 with regard to the 33 variance applications, and the
17 evidence submitted is nost consistent with the spirit
18 of the ordinance to deny the 33 applications --
19 variance applications in this matter. Significant
20 potential risk of airport hazard is posed by the
21  proposed structures.
22 Because Pegasus Wnd's applications for
23 hei ght variances under Section 3.3 for seven turbines
24 and for variances under Section 3.6G for all of the 33
25 proposed turbines do not neet the requirenents of the
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<
1 Airport Zoning Act and the ordi nance, Pegasus Wnd is g
2 not entitled to variances. 5{
3 Al'l resolutions in conflict in whole or in E%
4 part are revoked to the extent of such conflict. gz
~
W
5 This resolution may be appealed in conformty o
[\
6 wth the Airport Zoning Act. S
W
7 A vote on the above resol ution was taken as 0
Ve
8 follows. o
@)
9 MR KINNEY: Does that conclude your notion? >
10 MR. CAMPBELL: That's ny resolution, which
11 needs to be seconded.
12 MR. KINNEY: Do we have a second?
13 MR. CLINESM TH:  Yes.
14 MR KINNEY: W have a second.
15 We'll open it up for discussion by the board.
16 |'ve got one question, Bill.
17 MR. CAMPBELL: Yes?
18 MR. KINNEY: You're going to -- you're going
19 to deny all 33?
20 MR. CAMPBELL: All 33.
21 MR, KINNEY: Okay. Earlier in sone of the
22  proceedings, we tal ked about seven that were --
23 MR CAWVPBELL: Permts have been granted for
24  the seven.
25 MR KINNEY: Well, no. |'mtalking about the
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1 other seven that were nore egregious than the rest of
2 the 33. |'mjust wondering why --
3 MR CAMPBELL: | think if you -- if you see
4 there on the seven that -- in here are specified under
5 one section, and the rest on the other section, and all
6 33 do not neet the requirenents. Sorry. 1've got to
7 go back through ny notes here. Seven were denied
8 Dbecause the proposed structures woul d exceed the | egal
9 height Iimtation of Section 3.3. That was the seven
10 that were denied. The others were denied under the --
11 | have to | ook here.
12 MR KINNEY: That's 517?
13 MR. CAMPBELL: Pardon?
14 MR. KINNEY: The 51 sl ope?
15 MR. CAMPBELL: Yes.
16 MR. KINNEY: That's the only question | had
17 on your resolution.
18 MR. CAMPBELL: All 33 are in violation of the
19  ordinance.
20 MR. KINNEY: Ckay. Any other board nenbers
21 have anything to --
22 MR CLINESMTH Yes. 1'd like to ask one of
23 the gentlenen fromthe turbine conpany to -- if these
24  are approved, all of these -- say they were all
25 approved. |Is there a second phase? Do you have | eases
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1 MR HOOSE: Pardon ne? Oh, nme? Yes. Yes.
2 MS. FETTING dinesmth?
3 MR. CLINESM TH:  Yes.
4 MS. FETTING Kinney?
5 MR, KI NNEY: Yes.
6 MS. FETTING Canpbel | ?
7 MR. CAVPBELL: No.
8 MS. FETTING Kosi k?
9 CHAI RVAN KOSI K: Yes.
10 MS. FETTING Wth four yeses, that notion
11 carries. It is currently closed session at 6:42.
12 (Of the record at 6:42 p.m)
13 (Back on the record at 7:05 p.m)
14 CHAI RVAN KOSI K: Ckay. We're going to reopen
15 the open neeting right now
16 | believe the point that we're at again -- |
17 wasn't here at the very beginning, so bear wth ne and
18 correct ne a little bit here too if |I need it.
19 | believe we're at the point now where
20 Pegasus Wnd gets their response back.
21 MR PUMFORD: Al right. Thank you. |
22 appreciate the tine you' ve taken to listen to all the
23 coments so far and giving us an opportunity to
24  clarify.
25 You' ve heard a | ot of passionate coments
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1 concerning the Pegasus Wnd project and perceived
2 effects to the airport. W did issue a paper that --
3 that answers those comments. W wanted to make sure to
4  cover everything that we've heard, and to do so in a
5 way that ties it back to the ordinance and the deci sion
6 that you all have to nake.
7 These concerns are -- are concerns of the
8 unknown, and are conpletely nornmal and comon. It's
9 comon for people to be a little uneasy about sonething
10 that's -- that's new. It is inmportant to renenber that
11 you can't replace facts with fear or speculation. And
12 so | want to take a little bit of tine and highlight
13 five topics that have been receiving the nost attention
14 and distill the facts that -- that highlight howto
15 nmove forward fromthese things.
16 So the five things I'd like to tal k about,
17 the turbines proximty to the airport, the inability to
18 nove or renove those turbines froma siting
19 perspective, the economc viability of the airport, |
20  want to touch on flight safety, and then follow up with
21 sone -- sone |legal clarifications.
22 So first, proximty. | can appreciate that
23  peopl e have concerns about the turbines' proximty to
24 the airport. But the fact is that approving --
25 approving variances for structures near airports is a
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1 conpletely routine event. In the US. there are 188 @
2 airports that all have structures greater than 450 feet g‘
3 wthinthree mles of the airport. |In fact, there are E
4 many that have wind turbines within three mles of the g
5 —airport. A couple of exanples are Mjave Air & Space 5
6 Port in California, Byron also in California, Port §
7 | sabel Airport in Texas and Reagan County Airport in :‘:
8 Texas just to nane a few 2
9 Those -- those -- those airports |I've |isted ;
10 all have turbines within three mles of the airport <
11 with the closest turbine being 2.1. And then as you

12  renmenber fromour application, our closest turbine is

13 2.6 mles fromany |anding surface.

14 So if you expand that out a little bit nore,

15 let's tal k about the -- the airport zoning area, the

16 airport zone, the ten-mle ring. |If you applied the

17  Tuscola Area Airport ten-mle ring to all of the

18 airports around the nation, you'll find over 3,100 w nd

19 turbines all wthin that ten mle airport zone.

20 So the fact is that approving variances for

21  structures within that zone is conpletely routine. And

22 it's -- it's really the normal course of business

23  throughout the United States.

24 Two, | want to tal k about where the project

25 I's, where the turbines are sited right now. You can't
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1 just put a wind turbine in anywhere. The turbines are Eg
2 sited where they have to be sited taking into account 5{
3 environnental concerns, sound and shadow, m crowave E
4 beam pat h, deconfliction avoi dance, setbacks from | and, gg
5 setbacks fromresidences, fromroads, fromtransm ssion Eﬁ
6 infrastructure, setback from each other. §
7 Al'l of these things go together to create the EE
8 fabric of howa wnd farmis sited. The novenent of a éﬁ
9 particular turbine one way or another inpacts the rest ;2
10 of them It inpacts how those turbines cast shadow or <
11  sound or -- or whether they're too close to a

12  neighboring parcel, too close to a neighboring house.

13 So it's not as easy as just noving one turbine. If you

14  nove one, that actually inpacts the entire -- the

15 entire thing.

16 But | think also inportant to point out

17 though is froma |and use perspective we've gone

18 through that process with the |ocal townships that have

19 | and use zoning authority, and we've got unani nous

20 approval fromeach township for a special |and use

21 request.

22 Addi tionally, we've noved -- but we've

23 removed el even turbines that we initially thought we

24  were going to plan on to account for CAT C VFR traffic

25 patterns to the proposed runway. Additionally as we
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1 went through the FAA process, we highlighted another
2 eight turbines that we're going to renove in order to
3 make a clear path for an instrunent approach and
4 departure, again, fromthat proposed runway. That's a
5 total of 19 turbines that we renoved specifically to
6 guarantee the safe and efficient use of this airport,
7 not only now for the current runway, but in the future
8 for any proposed new plans in order to bring nore
9 economc benefit to that airport.
10 So the bottomline is shuffling |ocations or
11 removing the turbines as we stated previously is going
12 toresult in us not being able to build the project.
13 The fact is, all 33 turbines are deened not to be a
14  hazard and also are deened to not inpact the safety and
15 efficiency of the project.
16 So the bottomline for ne, what this nmeans
17 Is -- is there isn't any evidence that noving or
18 renmoving the turbines is going to make the airport
19 anynore safe.
20 All right. Third, the economc vitality. W
21 -- we touched on this a little bit. Some menbers of
22 the public are concerned that the project is going to
23 | npact the economic viability of the airport. The fact
24 is, we renoved those 19 turbines specifically to
25 protect the current use and the future safety and
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1 efficiency of that airport. This neans that it -- this
2 IS -- it's not a zero sumgane. |It's not w nd turbines
3 or the airport.
4 The previous coment | nade about the
5 proximty with the nunber of airports living wth
6 turbines within three mles and the nunber of airports
7 that currently operate with structures greater than
8 450 feet within three mles suggests that the airport
9 and the wind turbines that we proposed can operate in
10 harnony. It's not a zero sumgane. |It's a wn/wn.
11 The airport is protected for current and
12 future use, and the community gets to receive the
13 benefits from hosting the wi nd project.
14 Nunber 4, flight safety. | want to talk a
15 little bit about energency procedures. W -- we've
16 heard a lot about that. For those who fly and
17 under st and, energenci es can happen anywhere and they're
18 conpletely unpredictable. You can't predict the
19 unpredi ctabl e, but you can plan for it.
20 The FAA through the practical test standards,
21  which is the book that the FAA exami ner uses to -- to
22 evaluate a prospective pilot, it talks about a
23  principle called aeronautical decision nmaking. Wat
24  that means is the pilot is responsible for planing
25 their flight and going through essentially a nental
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1 checklist before they take the runway, before they push
2 the throttle up. So -- for nme, | use -- | call it a
3 NEWS check, it's (inaudible), enmergencies, weather and
4 SID, which is the instrunent departure.
5 For energencies, | go through a nental
6 checklist. Al right. | push the power in. |'m
7 hopi ng to see concern indications in the engine to tel
8 me that the engine's working fine. Al right. You
9 make it through there. You get a certain distance down
10 the runway and you know how far down the runway you can
11 go and still stop if there's an energency, stop within
12 the remaining runway. You keep building on this.
13 Right. You get airborne and you nentally plan, if I
14  have an engine issue that's either for -- for -- the
15 airplane | fly is below 800 feet, then I"'mgoing to
16 continue straight ahead and find a suitable |anding
17 field straight ahead. |If it's above 800 feet, then |
18 mght have tine to turn back around and nmake a | andi ng
19 at the airfield.
20 All this is part of that aeronautical
21 decision nmaking, the flight planning process that the
22  FAA expects every pilot to undertake in order to fly in
23 -- in the national airspace system
24 So the bottomline here is it's the
25 responsi bility of each pilot to plan for these
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1 contingencies, to understand where they are in each
2 phase of flight, and to think through if the worst were
3 to happen right now, what would | do.
4 The fact that the Pegasus project built as
5 proposed, there are going to be notices to airnen, or
6 NOTAMs. Those are going to alert the pilots that there
7 are potential -- or there are structures that are
8 proximate, either 2.6 and greater fromthe airport not
9 aligned with the center line offset slightly.
10 So the pilot is going to review that and say,
11  okay, as part of mny aeronautical decision nmaking, what
12 I'mgoing to do is plan that if | have some sort of
13 engine -- engine issue and |'mgoing to have to set
14  back down, | know that -- that if on -- in a certain
15 spot that's (audible) those turbines, |'mjust not
16 going to turn to the right if | have an engine issue.
17 The safe way to go is in -- straight ahead or to the
18 left or whatever the case m ght be.
19 In addition to addressing flight safety, |
20 would like Joe from Capitol Airspace to cone back up
21 again and talk a little bit about the FAA perspective
22 on protecting (inaudible).
23 COURT REPORTER: Sir, what is your name?
24 MR PUMFORD: Ryan Punford.
25 CHAI RVAN KOSl K: Go ahead.
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1 MR ANDERSON. Good afternoon. And | do
2 thank you for your tine and opportunity to speak with
3 you. Again, ny nane is Joe Anderson, and |I'm a project
4  manager at Capitol Airspace.
5 | don't want to take nore than just a couple
6 mnutes to talk about safety and how we | ook at safety.
7 | would love to stand up here and tell you that in ny
8 mnd safety is black and white, very binary. But it's
9 not. It's -- it's nebulous. It's gray.
10 And |I'Il give you a hypothetical. Wat if
11  soneone has proposed a 500 foot building or a 500 foot
12 wind turbine off of the end of the runway at Detroit.
13 Wuld that be safe? 1'mgoing to answer it. The
14 answer is, yes, it wll be safe because actions wll be
15 taken to close that runway, to stop operations for that
16 runway at Detroit.
17 So then the question is: Wat's the
18 appropriate threshold for safety? How far do you nove
19 the building? How far do you nove the transm ssion
20 (inaudible) in order to be safe for that particul ar
21 airport? And the FAA through nmany, nmany years,
22 including hundreds if not thousands of (inaudible)
23 experts has established this process to say what is
24  safe.
25 And the end they could determ ne that the
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1 Pegasus Wnd project is safe. They could determ ne
2 that there is no inpact on the efficiency of the
3 airport. Soif we scrap all of that and focus only on
4 the Arport Zoning Ordinance, what | knowis that it
5 would protect for the VOR approach. It would not
6 protect departures and approaches.
7 So | woul d encourage you as everybody
8 mentioned tonight is focus on the facts when you're
9 nmaking your decision, focus on sound aeronauti cal
10 principles. Thank you.
11 MR. PUMFORD: Thanks, Joe.
12 One of the other concerns that was heard over
13 and over again is about Medivac and helicopter
14  operations, safety of those helicopter operations. And
15 |"d Iike to have Kevin Nel son from Aerodynam cs to cone
16 up and talk to you a little bit about that. He -- he's
17  flown Medivac out of -- out of Saginaw for a nunber of
18 years and is a safety expert in the helicopter field.
19 So, Kevin?
20 KEVIN NELSON. Again, ny name is Kevin
21 Nel son, Nel son Aerodynam cs, and | ama retained
22 consul tant on behal f of NextEra Energy.
23 And that neans, gentlenen, |'ve had a chance
24  over the last week to review the particulars of this
25 case. And I'd like to first say before | -- quick
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1 summary of resune is, if | was in Elk Rapids, M chigan Eg
2 and El k Rapids Township where hone for neis, I'ma 5{
3 M chi gan based conpany but we are national, | too would é%
4 be looking for facts that would discourage if not gg
5 prevent a wind turbine farmin ny towship. So | am Eﬁ
6 not going to take a side as this retai ned consultant on §
7 whether a wind turbine farmshould or should not be §§
8 approved. But | amhere to speak in ny subject matter éﬁ
9 expert area and will take any -- |'m happy to take any ;:
10 questions of the board on aviation safety, aviation <
11 considerations, in particular in helicopter operations.
12 So that's -- I"'mlooking to see that the truth of the
13 facts as it relates to ny subject matter territory is
14  properly franed.
15 Ckay. Quick resune, M chigan native, Coast
16 Quard officer. | drove ships for the Coast Guard, flew
17 Coast CGuard helicopters in terrible weather in Al aska,
18 the Oregon coast, deep fog, nasty stuff, as well as
19 flew air nmedical out of Saginaw for flight care in the
20 early 2000s. 1've been into Marlette and Caro. And
21 one of the flight nurses, Julie Hutchinson, who's a
22 good friend of mne who now lives in Traverse City was
23 from Caro if anybody knows her. So going out to a |ot
24  of area here, both scene rescue, on the road, in the

25 farm as well as the airport and in the field across
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1 fromthe hospital here in Caro. So Fairgrove Township @
2 | did training wth -- wth themas well as all the g‘
3 other townships as far as landing a helicopter safely. E
4 First and foremost, | will -- oh, and ny g
5 conpany is buying and selling, managi ng and teaching 5
6 people to fly helicopters. |I'min the corporate §
7 private owner flown aircraft world on the helicopter :g
8 side. And we consult nationally on heliport design and 2
9 construction approvals, things like that. | have never ;
10 done wind turbine consultation. Again, I'mnot a wind <
11 turbine expert. M subject matter expert area is

12 different fromthat.

13 But | will say that the wind turbines that

14  are being proposed in ny evaluation would be treated

15 exactly like we have treated every other obstruction in

16 this area or anywhere else in the country, whether it's

17 cunul us granite of the Rockies, wnd turbines, the

18 radio mcrowave link tower that you see just to the

19 south of us here. |It's simlar in height, which has

20 guidewire that | can't see cone out fromthat in a

21 helicopter day and night. It's very difficult. W

22 have to assune they're there until they're not. A wnd

23 turbine is nmuch easier to see.

24 At flight care's base or Covenant Life and

25 Flight | think they're called, they have a safety
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1 manager which was a role | played. There's a

2 three-ring binder of probably digital files now that

3 give all the hazards. And they're well known, and

4 they're trained for each township. So this would not

5 prevent the use of both the airport as well as the

6 hospital as well as scene landing in the vicinity of

7 and interm xed wwth the wind turbines. |'ve got a

8 scenario later I'Il descri be.

9 Airports all over the world are at risk of
10 being shut down, operations prevented. Look at Santa
11 Monica, California. |It's a giant battle. It has very
12 seldomif ever can | think of a case at all where that
13 airport was threatened by the wi nd turbines, honestly.
14 As much as I'd like to think that wi nd turbines would
15 threaten airports, | have not found any in the |ast
16  week.

17 Drones, buil dings, residences, mansions that
18 want to have a runway shortened so there aren't the

19 noisy jets flying in and out of them | have not found
20 a case where w nd turbines have affected an airport to
21 the point where it couldn't be operated at all or even
22 inalimted aspect. | sinply don't see that. W had
23 a lot of other reasons and agencies |ike (inaudible),

24  groups, airplane owners and Pilots Association, worked
25 for the FAA, worked for the |l ocal comunity to try to
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1 keep airports alive and vibrant. And | don't see in ny
2 purview and view in respect to this, | do not see an
3 action that threatens this |local airport or any other
4 local airports around here. And the existing turbines
5 inthe thunb don't seemto do that.
6 The -- in fixed wing operations, airplanes,
7 l egally they're not supposed to be flying bel ow 500
8 feet except for |anding and taking off, yet airplane
9 pilots do do that at tinmes. And they take on the risk
10 of going bel ow 500 feet. Helicopters, we can fly a | ot
11 | ower than that, and we do power line patrols, things
12 like that. W are down at low altitudes. | can tel
13 you that these wind turbines, | have flown in the thunb
14  through wind turbine farns with helicopters, while
15 they're turning, and | have not been unduly hazard and
16 have passengers on board who were of very high net
17 worth. | would not do that wth nmy own child.
18 wouldn't do it with their helicopter. | wouldn't do it
19 wth (inaudible) on board. |If it was just ne, |
20 wouldn't do it if I thought it was hazardous.
21 | have too nuch of a reputation in ny
22 industry and ny business to stand up here and try to
23 push sonmething that | don't believe froman aviation
24  standpoi nt and set backs.
25 Alittle bit nore on ny resune. |'malso a
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1 contributing editor for Vertical Magazine, which is the
2 | argest trade publication in the world in the
3 hel i copter industry. And I'mrecognized by the |argest
4 manuf acturer of helicopters in the world, Airbus
5 Hel i copters, as bei ng sonebody who they have hitched
6 their wagon to, and |I've hitched ny wagon to them on
7 recogni zing we need to help helicopter owners after
8 they've purchased their helicopter to do it right and
9 not hurt sonebody. So I -- | will be happy to answer
10 any questions that sonebody has any concern on.
11 Wnd turbines do not equate to a lost -- |ost
12 airport. The zero sum ganme subject that Ryan Punford
13 nmentioned, it's not a zero sumgane. M evaluation, |
14 don't see that this is a one or the other at all.
15 The towers that exist and have for decades in
16 this area already prevent blind, reckless, haphazard
17 unprepared flight in bad weather or good weat her.
18 These wind turbines are nuch shorter than a lot of the
19 (inaudible) that we fly -- that | flewwth flight care
20 years ago here, would not prevent rotary or fixed w ng
21 or Angel Flights for that matter, medical flights in
22 and out of the Caro Airport at all
23 Regardi ng the increased -- or the decreased
24  -- or the increased descent mninmumfor the airport
25 here, again, the VOR approach, a circling VOR approach
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1 isn't arcane approach procedure. And if the weather is
2 anything close to that, bel ow probably 1,000 feet,
3 1,500 feet, these pilots are going to use the GPS
4 approach that lines themup far nore precise with the
5 runway and is not inpacted by the wind turbine farm
6 proposed. And the vast mmjority of flight operations
7 for sonebody who is not equipped wth the nore nodern
8 or experienced with the nore nodern GPS approaches, if
9 they're -- if they're in what we woul d call skosh
10 weather, | believe your pilots (inaudible) skosh
11  weather or scud running kind of weather are com ng down
12 in low m ni rum weat her on an instrunent approach, you
13 are not going to take the | east precise approach to
14  cone into Car.
15 If you needed to cone in to save a life
16  because you're a University of Mchigan fixed w ng
17 aircraft trying to transport sonebody to Mayo O i nic,
18 you're not going to use the |east precise instrunment
19 approach. And that is the one that has the descent
20  mninmum being affected or changed in this case.
21 This is not going to prevent any takeoff or
22 landing in that aspect. The vast majority of flights
23 is done under visual flight rules even if it's on an
24 instrunent flight -- flight plan. Those pilots are
25 looking to descend and then get visual at the airport
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1 and nake visual landing. And nost flights are -- are Eg
2 done this way. 5{
3 | echo the professor's response -- discussion é%
4 earlier about the pilot's responsibility. It nmade ny gg
5 hair stood -- stand up. | don't want sonebody in our Eﬁ
6 airspace, nor should you, who has not followed the §
7 rul es, who has not taken the tine to understand and iz
8 plan their flight and be aware of these types of éﬁ
9 hazards or obstructions that are put in the air. ;:
10 | also want to nake sure that there's no <
11 conflation between energency operations with what --
12 the comments that the FAA put in there -- | guess in
13 their docunment. That -- that does not conflate with
14 air medical energency operations. That is sonebody who
15 has an energency en-route.
16 And a Chi nook helicopter that nade a | anding
17 here, if those wind turbines were there, that crew
18 would have m ssed those wind turbines. And they
19 already would have known that they were there and they
20 woul d have already seen them And | have nore faith in
21 the Chinook crew that they would not have just flown
22 into a wind turbine.
23 G ven that there are wnd turbines close to,
24  for instance, Sweetwater, Texas, | have famliarity

25 there -- and the inmage that 1'd be happy to enter into
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1 the record, | have it as a photo file on ny iPad, and |
2 can get atext or an e-mail and | can e-mail it to you
3 for the record, shows technology that was easily
4 avail able in 2011, and this was a picture |I took near
5 Sweetwater, Texas. |It's about five or six mles west
6 of the airport. Those red things are w nd turbines.
7 Rising terrain heading to the west, Sweetwater, Texas
8 is equally or nore so rural and dependent upon any
9 economc value that that airport sustained with that.
10 That was eight years ago that picture was taken, easily
11  shown with technology that's even enhanced now what's
12 there. There are a lot of airports that have nuch
13 closer obstructions that are simlar in height and
14  higher that are uncontrolled like Caro Airport. They
15 don't have a control tower. They don't have air
16 traffic telling every pilot, oh, don't go over there
17 because you mght hit a wnd turbine or a building, a
18 skyscraper, radio tower. That's -- all over the
19 country there are obstructions that are significant
20 around airports, and it does not shut those airports
21 down. And those airports oftentines were even built
22 after those towers were put in.
23 I'd like to close -- well, another comment
24 1'd like to add though too is that the surface and the
25 vegetation managenent and the trees and the (inaudible)
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1 managenent of the airport present a far greater hazard
2 toflight safety in the use of this airport in ny
3 evaluation than wind turbines 2.6 mles or greater
4 away.
5 Lastly, 1"l -- 1'"Il make it an unequi vocal
6 statement, and |'mgoing to be a little bit graphic
7 here, but it happened. |t happened in cases that | saw
8 hereinthis area in the thunb. But this is a
9 fictitious story. But let's pick a 100 acre farmthat
10 has a wind turbine |ike Pegasus Wnd Energy in this
11 project, and at that farmthe guy that's |easing the
12 land, his granddaughter after a night of a lot of
13 partying on the Fourth of July and the famly's
14  shooting off fireworks, the seven-year-old
15 granddaughter gets run over by a tractor. People are,
16  you know, partying, having a good time, it's mdnight,
17 it's dark. [It's not great weather, but it's weather
18 that's allowable to be flown by the air medical
19 operations in Sagi naw, University of M chigan,
20 wherever. That seven-year-old needs to get to a traum
21 center. Probably Hurley is probably where we woul d
22  have ended up bringing her with -- especially with a
23  head injury.
24 | will tell you unequivocally that on the
25 property in very close proximty where the fire rescue
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1 would be stabilizing that patient for transport, by the
2 time the helicopter got here they would have a | andi ng
3 zone set up. They could land in the -- inside in the
4 proximty of that array of wind turbines safely and
5 transport that child to whatever appropriate nedica
6 facility is necessary. Could have done it eleven years
7 ago, could do it now and the technology is only better.
8 And the training and coordination is very
9 significant with local fire and rescue. And |
10 conplinent the chief that spoke here earlier. He was
11 chief here when | -- when | was flying there. | don't
12 renenber neeting him but |I'msure we talked. So
13 that's the kind of pride I have in working with fol ks
14 like that, so.
15 | am open to questions. |'Il give up the
16  mcrophone, and |I'Il nake sure that you have this
17 I mage.
18 MR PUMFORD: | know we've been here a | ong
19 tinme already tonight. Lastly, and at this point Dan
20 Ettinger is going to cone up and clarify some
21 m srepresentations on the |egal side, and we'll wap it
22 all up.
23 MR. ETTINGER  Thank, Ryan.
24 Again, Dan Ettinger, attorney for Pegasus
25 Wnd fromWarner Norcross + Judd in Gand Rapi ds,
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1 M chi gan.
2 We're here tonight because Pegasus Wnd is
3 seeking variances that the Airport Zoning Act and the
4 Arport Zoning Ordinance allowit to seek. And |I'm not
5 going to rehash discussion of sone of the |egal issues
6 that are -- we put into the papers that we've provided
7 to everyone yesterday. But | do want to address sone
8 of the key points and issues that | heard through
9 public coment tonight and from M. Dienes.
10 And one thing that stood out to me is that
11 M. Dienes said sonething that's exactly correct, and
12 that is that -- that you start with the statute. You
13 start with the Airport Zoning Act. And the Airport
14  Zoning Act is focused on avoi dance of airport hazards.
15 And the Airport Zoning Act allows for variances. And
16 so you have to eval uate when you're | ooking at whet her
17 or not to make variance -- you have to eval uate that
18 issue through the lens of -- like we tal ked about | ast
19 tinme, through that statute which deals with airport
20 hazards.
21 Now, we heard from-- fromseveral folKks
22 tonight simlar things that we heard last tinme and in
23 M. Dienes' letters to the board, which is that Section
24  3.6-G absolutely precludes variances as a matter of
25 | aw. They just -- you can't do it. You can't even
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1 apply for it. You don't have to go any further on this
2 I ssue. W could just stop now. And | do want to dea
3 wth that just for a mnute, because | think it's an
4 inportant issue. | think that his interpretation is
5 not correct.
6 As we said in our papers, the Airport Zoning
7 Act, and we've referred to the appropriate section,
8 specifically allows people to seek variances from
9 airport zoning regulations. It doesn't say from sone
10 airport regulations. It says fromany. So you can
11 seek themfromany zoning regulation. That's the
12 statute. That's the statute that gives this body its
13 legal authority to act under the Airport Zoning Act.
14 And then you go to Section 3.6, and it
15 doesn't say anything about you can't seek variances
16 from you know, the letters underneath that, the
17 section underneath that. And there's a reason for
18 that. That would conflict with Section 1.2 of the
19 ordinance which tal ks about the purpose and refers to
20 the granting of variances. It would conflict with
21  Section 2.6, which defines an airport hazard and still
22 tal ks about the possibility of variances, of course, if
23 you can neet the variance criteria, which includes
24  protecting approaches into the airport. It conflicts
25 wth the definition of variance in the ordinance, which
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1 doesn't nmake any exceptions for Section 3.6 -- 3.6, Eé
2  excuse ne. 5{
3 So you can't just nullify the | anguage of the é%
4 Arport Zoning Act as well as the |anguage in Section g;
5 3.6 and elsewhere within -- within the ordinance. W Eﬁ
6 provided some -- sone law on this issue that -- that | §
7 think is -- is inportant that -- frankly, even if iz
8 Section 3.6 could be read as M. Dienes is suggesting, Eﬁ
9 that -- that's now all owabl e under M chi gan Law. ;:
10  Because, again, the Airport Zoning Act has spoken. The <
11 | egi sl ature has spoken and says that a person who wants
12 to seek a variance fromwhat would otherw se be a
13 violation of the regulations of the ordinance is
14 entitled to do that and is entitled to nove forward and
15 prove that they can neet those criteria. And we
16  believe we've done that here.
17 And I'Il refer you to the case |aw and
18 language that's cited in our letter. Wth respect to
19 -- | wanted to address another issue related to use
20 versus non-use variance. As we said, we are seeking a
21 non-use variance. This way it's dinensions of
22 turbines, not height. And that's what's causing the
23 issues that lead us to come before this board and seek
24  vari ances.
25 The use of wind turbines. Wnd turbines are
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1 not a-- are not a violation thenselves of the
2 ordinance. They are permtted. There's nothing that
3 says they are not a permtted use in the airport zoning
4 area. Again, we tal ked about that nore in our papers.
5 The next issue that was addressed toni ght was
6 also addressed in M. Dienes' papers, the issue rel ated
7 to the Juniata Township special land use permt.
8 Pegasus Wnd has a valid special |land use permt in
9 Juniata Township. It was unaninously approved in
10  January of 2018. The Juniata Townshi p Pl anni ng
11 Conm ssion has tried to revoke it. Ddso -- triedto
12 do so in March of this year. But the Tuscola County
13 Grcuit Court judge enjoined the revocati on because she
14 believed it was likely illegal. So that revocation is
15 not effective, and Pegasus Wnd's special |and use
16 permt is considered valid. It's as though that
17 revocation -- froma |legal standpoint, it's as though
18 that revocation never took place.
19 So the next issue | want to talk about is the
20 |l ocal independence, another issue that was raised in
21 M. Dienes' letter. And the point I'd like to -- to --
22 to make tonight is that while the Airport Zoning Board
23 of Appeals is an independent authority, the notion that
24  the FAA and MDOT review and determ nations are
25 Dbasically irrelevant to this process is -- is wth al
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1 due respect incorrect. But that's why the zoning Eg
2 ordinance requires determ nations of no hazard and 5{
3 requires an MDOT opinion letter essentially concurring é%
4 wth that and saying that they will issue Tall gg
5 Structures Act permts once the variances are granted. 25
6 That's also why on April 16, 2018, and this §
7 Is in our application materials, the Tuscola Area §§
8 Airport manager wote to the FAA and said, quote: W Eﬁ
9 are confident that the FAAw Il review all the ;:
10 information needed to make a decision in the matter of <
11 the wind turbines that will be in the airspace of the
12 TAAA, and we will support your findings in this matter.
13 That was fromM. Dienes' client. That's fromthe

14  airport manager of the Tuscola Area Airport Authority.
15 The FAA determ nations and MDOT's conferrence
16 are exten -- in fact wth extensive aeronautica

17 studies are clearly inportant and informthis process
18 and the Zoning Board's decision. The FAA as we've

19 heard determ ned the turbines will not affect air

20 navigation and safety. And those fol ks have a

21 significant anobunt of expertise there.

22 Just because the FAA doesn't consider |ocal
23  zoning ordi nances doesn't nean that they don't consider
24  local airport issues as it relates to airport hazards.

25 Clearly they do. That's their charge to consider it
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1 all across the country in every comunity. Eé
2 So this is -- this is about the record. This 5{
3 I s about evidence, the evidence that's being presented E%
4 to you. W believe that the evidence is clear that -- g;
5 that Pegasus Wnd neets the variance criteria and is §§
6 entitled to permt. W don't believe that the opinion §
7 of the Tuscola Area Airport Authority that tall stuff EE
8 by the airport is bad is evidence. Ef
9 M. Dienes said -- and | want to make sure | ;:
10 get this right. W, neaning the Tuscola Area Airport <
11  Authority, should be working in concert with the ZBA
12 W shouldn't be going in different directions.
13 As the Zoning Board of Appeals, you're --
14 you're a quasi-judicial body sitting here tonight. The
15 function of the ZBAis to evaluate the evidence and
16 apply the variance criteria based on that evidence.
17 It's not the function of the ZBA, as | think you know,
18 to work in concert with the Tuscola Area Airport
19 Authority, and it's not the function of the Tuscola --
20  Tuscola Area Airport Zoning Board of Appeals to deny
21 variances because of the opinion of the Tuscola Area
22 Airport Authority that tall stuff by the airport is
23  bad.
24 Thank you.
25 MR PUMFORD: Thanks, Dan
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1 To wap this up, you all have heard a nunber @
2 of issues and need to separate specul ation and fear 5{
3 fromfact. W've laid out the facts that all 33 w nd E
4 turbines don't create airport hazards, and this has gg
5 been backed up by the FAA, MDOT, et cetera. W've also Eﬁ
6 laid out the facts that support Pegasus Wnd turbines §
7 conply wth all criteria to receive a variance from EE
8 this board. Ef

@)

9 Further, we've shown how -- shown the facts >
10 that show the viability of the airport both now wth <
11 its current runway and with a proposed future runway is

12 absolutely protected and allows the comunity to

13 benefit as well. This is fantastic news. Those 475

14 jobs that are created directly and indirectly by the

15 airport are protected. The 150 jobs that the airport

16 could bring in are protected. So with all these facts

17 | aid out, we request your approval of our 33 variances.

18 In the interest of time, we -- we tried,

19 maybe failed, to give concise responses, but we're

20 happy to expand -- expand or clarify anything you need

21 now as you deliberate. Thank you.

22 CHAI RVAN KOSI K: Ckay. Tuscol a County

23 Airport Zoning Board of Appeals, we've heard

24  discussions and we've heard public comment fromtwo

25 different neetings. W have no new business in front
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Via Email

Clayton Johnson, Esq.

BrAUN KENDRICK FINKBEINER, PLC
4301 Fashion Square Boulevard
Saginaw, Michigan 48603

Tuscola Area Airport Zoning Board of Appeals
c¢/o Jodi Fetting

Tuscola County Clerk

440 N State Street

Caro, MI 48723

Re:  Pegasus Wind’s Applications for Variances with the Tuscola Area Airport
Zoning Board of Appeals

Dear Mr. Johnson and Ms. Fetting:

Our firm represents Pegasus Wind, LLC (“Pegasus Wind™) with respect to its applications
for variances for 33 turbines that are part of the Pegasus Wind Energy Center. At the Tuscola Area
Airport Zoning Board of Appeals (“ZBA”) meeting on June 25, 2019, we heard several comments
and questions from ZBA members as well as members of the public. Some of the comments and
questions related to Michigan law and the variance standard under the Tuscola Area Airport
Zoning Ordinance (“Airport Zoning Ordinance™), while others involved technical issues related to
air navigation and air safety. The purpose of this letter is to address the key issues raised at the
meeting to ensure that the ZBA has complete and accurate information as it makes its decision on
Pegasus Wind’s variance applications.

Issues Related to Michigan Law and the Variance Standard

¢ Is the standard for a variance under Michigan’s Airport Zoning Act (“AZA”} any
different from the standard under the Zoning Enabling Act (“ZEA”)? Yes. There
are two key differences between the variance standard under the AZA and the ZEA
standard. First, unlike the ZEA, which addresses municipal zoning generally and, as stated
in the preamble, authorizes local units of government to regulate the development and use
of land through the adoption of zoning ordinances, the AZA focuses specifically on impacts

Daniet P. Ettinger | Partner

D 616.752.2168

E dettinger@wnj.com

900 Fifth Third Center, 111 Lyon Street, N.W. :

Grand Rapids, MI 49503-2487 308 ZBA 004320
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to air navigation and safety and the avoidance of airport hazards.! Any variance request
must therefore be evaluated through the lens of that purpose. Second, while the AZA
authorizes municipal airports to adopt regulations limiting the height of structures and uses
around the airport to prevent airport hazards, it also requires airports to allow for variances
from such regulations when the standard under the variance applicant meets the AZA’s
variance standard. Under the ZEA, a ZBA “may grant a variance” if the standards for a
use or nonuse variance are met. MCL 125.3604(7). But under the AZA, a ZBA “shall
allow a variance™ if the variance standard is met. MCL 259.454(1) (emphasis added).
Thus, the AZA addresses a much narrower set of concerns and mandates the approval of a
variance if those concerns are sufficiently addressed to meet the variance criteria. That is
why the Airport Zoning Ordinance specifically states that the purpose of the airport zoning
regulations is to prevent the establishment of airport hazards and to provide “for the
allowance of variances from such regulations.” Airport Zoning Ordinance, Sec 1.2,

NV 91:€¥:6 €20T/0€/8 DSIN Aq AAATTOTY |

e Is Pegasus Wind violating the AZA or the Airport Zoning Ordinance by seeking
variances for 33 turbines as part of its project? No. As discussed above, the AZA
authorizes airports to enact regulations to protect from airport hazards, and in doing so,
“may divide the area into zones, and, within those zones, may specify the land uses
permitted and regulate and restrict the height to which structures and trees may be erected
or allowed to grow.” MCL 259.443(1). But the AZA also specifically allows for variances
from those regulations when the standard is met: “A person desiring to erect a structure,
or increase the height of a structure, or permit the growth of a tree, or otherwise use
property in violation of the airport zoning regulations adopted under this act, may apply to
the board of appeals, for a variance from the zoning regulations in question.” MCL
239.454(1). Pegasus Wind initially understood that a few of its turbines would likely
require variances for height. It came to understand through the Federal Aviation
Administration’s (“FAA”) review that 33 turbines would require variances for the
requirement in the Airport Zoning Ordinance that the siructure at issue not require a raise
in the minimum descent altitude. FAA ultimately issued Determinations of No Hazard
(“*DNHs™) for all 33 turbines notwithstanding the raise in descent minimums because it
found that the turbines would not adversely impact air navigation and safety. The Michigan
Department of Transportation (“MDOT™) has indicated that it concurs with this conclusion.
Pegasus Wind has applied for variances because the acronautical studies and technical
review of FAA, MDOT, and Capitol Airspace confirm that the 33 turbines at issue do not
pose airport hazards and because Pegasus Wind otherwise meets the variance criteria set
forth in the AZA and Airport Zoning Ordinance. While Pegasus Wind would otherwise be
violating the Airport Zoning Ordinance if it erected the turbine structures without first
obtaining variances for the 33 turbines at issue, Pegasus Wind seeks variances from the
airport ZBA as allowed under the AZA to ensure that it is not in violation. Pegasus Wind

! The AZA defines an “airport hazard” as “any structure or tree or use of land or of appurtenances thereof which
obstructs the air space required for the safe flight of aircraft in landing or taking off at an airport or is otherwise
hazardous or creates hazards to such safe landing or taking off of aircraft.” MCL 259.433.
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could not apply for permits with the Airport Zoning Administrator or variances with the
ZBA earlier in the development process, as Pegasus Wind needed to obtain DNHs from
FAA prior to seeking approvals from the airport.

e An attorney for the Tuscola Area Airport Authority (“TAAA”) has suggested that,
under the Airport Zoning Ordinance, raising the minimum descent altitude is
absolutely prohibited in all instances and no variance can ever be granted in that
situation. Is that correct? No. The Airport Zoning Ordinance does not ban variances
outright in certain circumstances, nor could it under the AZA. Pegasus Wind seeks a
variance from the Section 3.6.G of the Airport Zoning Ordinance, which states that “no
person may use any lands within the [AZA] which . . . [w]ould raise the descent minimums
of any instrument approach procedure to the airport, or otherwise limit operations at the
airport, as determined by an airspace study conducted by the [FAA].” The TAAA attorney
has argued that because Section 3.6 starts by stating “[n]otwithstanding any other
provisions of the Ordinance . . . ,” a permit applicant can never seck a variance from the
conditions identified in that section. But that is not correct under the ordinance or
Michigan law.
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Local units of government possess only those powers conferred on them by the Legislature
or the Michigan Constitution. Howell Twp v Rooto Crop, 258 Mich App 470, 475; 670
NW2d 713 (2003). The same is true of municipal airports and their ZBAs. As discussed
above, the AZA specifically allows persons who would otherwise be in violation of an
airport zoning ordinance to obtain a variance if they meet the variance criteria: “A person
desiring to erect a structure, or increase the height of a structure, or permit the growth of a
tree, or otherwise use property in violation of the airport zoning regulations adopted under
this act, may apply to the board of appeals, for a variance from the zoning regulations in
question,” MCL 259.454(1). Further, the AZA states: “A variance shall not conflict with
a general zoning ordinance or regulation of a political subdivision. However, a variance
may conflict with a zoning ordinance or regulation adopted exclusively for airport zoning
purposes.” Id. That would include Section 3.6.G.

The Airport Zoning Ordinance does not state that variances are prohibited for the
requirements in Section 3.6.G or any other requirement of the ordinance. In fact, that
would run contrary to the ordinance’s stated purpose, which is articulated in Section 1.2.
It would also conflict with Section 2.6, which defines an “airport hazard” to be “[a]ny
structure or tree within the Airport Hazard Area that exceeds the height limitations
established by this Ordinance, or any use of land or appurtenances within the Airport
Hazard Area that interferes with the safe use of the airport by aircraft unless a variance
has been granted by the Airport Zoning Board of Appeals.” (emphasis added.) So, like
the AZA, the Airport Zoning Ordinance specifically allows for variances from
requirements precluding airport hazards that would, on their face, appear to be ordinance
violations, so long as the variance criteria are met.
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Further, even if Section 3.6 could be read to preclude variances from the requirements of
that section, that reading would be illegal and therefore unenforceable under Michigan law,
The AZA does not include language allowing airport ZBAs to preclude variances as to
certain airport zoning ordinance requirements. Without express language to that cffect, the
Tuscola Area Airport ZBA has no authority to do so. This is supported by case law in
Michigan and elsewhere. The Michigan Court of Appeals recently held that “a township
zoning board of appeals has the authority to vary or modify any zoning ordinance to prevent
unnecessary hardship if the spirit of the ordinance is observed, the public safety is secured,
and substantial justice is done.” City of Detroit v City of Detroit Bd of Zoning Appeals,
326 Mich App 248; 926 NW2d 311, 315 (2018) (citation and quotation omitted.) Other
jurisdictions agree that “no ordinance provision may abridge the variance power granted
by the legislature to a local zoning board.” 8 McQuillin Mun Corp, Statutory and
Ordinance Provisions, § 25:179.28 (2018) (collecting cases); see also Strange v Bd of
Zoning Appeals of Shelby Cnty, 428 NE2d 1328, 1331 (Ind Ct App 1981) (“Zoning
ordinances may not override state law and policy; enabling legislation is not merely
precatory, but prescribes the parameters of conferred authority.” (citing Bostic v City of
West Columbia, 234 SE2d 224, 225-26 (SC 1977).) As the Strange court concluded:
“Literally every jurisdiction which we found to have considered the question holds that a
zoning ordinance may not in any way restrict the authority of a board of zoning appeals to
grant a variance where the enabling statute endows such board with powers to authorize
variances from the terms of any zoning ordinance.” Id. at 1332.

NV 91:€¥:6 €20T/0€/8 DSIN Aq AAATTOTY |

» The TAAA attorney has also suggested that the airport ZBA cannot issue Pegasus
Wind variances because “there is litigation as to the legality of the wind turbines in
Juniata Township.” Is that correct? No. Under Section 3.4 of the Airport Zoning
Ordinance, in order to obtain permits for its turbines, Pegasus Wind must show that a land
use permit has been issued by the governing municipalities. As Pegasus Wind explained
in its variance narrative, it has valid Special Land Use Permits (“SLUPs™) from all three
townships that are part of the Pegasus Wind Energy Center. In fact, the Planning
Commissions in Juniata, Fairgrove, and Gilford Townships all unanimously approved
Pegasus Wind’s SLUPs. While Juniata Township has illegally attempted to revoke
Pegasus Wind’s SLUP, the Tuscola County Circuit Court recently issued a preliminary
injunction that prevents the Township from revoking the SLUP, in part so Pegasus Wind
could move forward with obtaining the necessary airport approvals. Because Pegasus
Wind has valid SLUPs in all three townships, Section 3.4 cannot be used as a basis to deny
Pegasus Wind variances or delay the review process.

* Does Pegasus Wind need to establish an unnecessary hardship to obtain its requested
variances? No. There are two classes of variances with different standards for approval:
nonuse (or dimensional)} variances and use variances. Grabow v Macomb Twp, 270 Mich
App 222, 226 n3; 714 NW2d 674 (2006). Nonuse variances are not concerned with the
use of the land but, rather, with changes resulting from a structure’s area, height, setback,
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or other dimensional aspects. /d By contrast, use variances seek to permit a use of the
land which the zoning ordinance otherwise prohibits. /d For example, a landowner who
wishes to build a single family home in a commercial district must seek a use variance.
Here, Pegasus Wind seeks variances from the Airport Zoning Ordinance’s height
restrictions and restrictions related to raising the minimum descent altitude, both of which
arise from the height of the proposed turbines rather than the type of land use. Accordingly,
Pegasus Wind is seeking nonuse variances. Applicants for a nonuse variance need only
establish a practical difficulty, while applicants for a use variance must meet the more
stringent unnecessary hardship standard.? Heritage Hill Ass’n v Grand Rapids, 48 Mich
App 765, 769; 211 NW2d 77 (1973). There is no clear test for establishing a practical
difficulty.’ National Boatland, Inc v Farmington Hills Zoning Bd of Appeals, 146 Mich
App 380; 380 NW2d 472 (1985). Because Pegasus Wind is seeking nonuse variances, it
need only establish a practical difficulty in complying with the Airport Zoning Ordinance.
And, as noted in Pegasus Wind’s variance applications, Pegasus Wind has established that
a literal enforcement of the Zoning Ordinance would result in a practical difficulty.

o Is Pegasus Wind’s practical difficulty self-created? No. While there is no clear test for
establishing a practical difficulty, both nonuse and use variances require that the applicant’s
problem not be “self-created.” Johnson v Robinson, 420 Mich 115, 125-126; 359 NWw2d
526 (1984). But contrary to statements made m public comment, the mere fact that a
property owner purchases property with knowledge of applicable restrictions or hardships
does not make the problem self-created. City of Detroit v City of Detroit Bd of Zoning
Appeals, 326 Mich App 248; 926 NW2d 311, 317 (2018). Instead, a hardship is self-
created “when a landowner or predecessor in title partitions, subdivides, or somehow
physically alters the land afier the enactment of the applicable zoning ordinance, so as to
render it unfit for the uses for which it is zoned.” Jfd For instance, if after a zoning
ordinance is adopted, a property owner divides a parcel of property so that the resulting
lots do not meet the zoning ordinance’s minimum width requirements for building a home,
a variance would not be appropriate because the only hardship would be caused by the
actions of the property owner. Joknson, 420 Mich at 126. But here, Pegasus Wind has not

2 In order to establish an unnecessary hardship, an applicant must show the following four factors: (1) the property
cannot reasonably be used for the purposes permitted in its zoning district; (2) the circumstances giving rise to the
variance request are unique to the property and not general conditions of the neighborhood itself, (3) the use authorized
by the variance will not alter the essential character of the area, and (4) the applicant’s problem is not self-
created. Janssen v Holland Charter Twp Zoning Bd of Appeals, 252 Mich App 197, 201; 651 N'Ww2d 464 (2002).

* In National Boatland, the Michigan Court of Appeals applied the following factors to determine whether a practical
difficulty exists: (1} whether compliance with the strict letter of the restrictions would unreasonably prevent the owner
from ysing the property for a permitted purpose or would render conformity with such restrictions unnecessarily
burdensome; (2} whether a grant of the variance applied for would do substantial justice to the applicant as well as to
other property owners in the district; and (3) whether relief can be granted in such fashion that the spirit of the
ordinance will be observed and public safety and weifare secured. National Boatland, 146 Mich App at 388,
However, application of these factors is not required under Michigan taw.
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physically altered the land in any way to make it unfit for the uses for which it is zoned.
Rather, as explained below and in Pegasus Wind’s variance narrative, Pegasus Wind’s
practical difficulty in complying with the strict requirements of the ordinance arises from
the unusual constraints on wind energy development (i.e. a strong wind resource, willing
landowners, nearby transmission, willing customers, and available turbine designs) as well
as where and how Pegasus Wind can comply with the local zoning requirements. Because
Pegasus Wind has made no physical alterations to the land that resulted in the practical
difficulties described above, its harm is not self-created under Michigan law.*

o Can’t Pegasus Wind simply move or remove some of the 33 variance turbines and
still move forward with its project? No, it cannot. As an initial matter, because Pegasus
Wind is seeking nonuse variances, it does not need to establish that alternative placement
of the structures is impossible under Michigan law. Engel v Monitor Tp Zoning Bd of
Appeals, No. 327701, 2016 WL 4770183, at *4 (Mich Ct App, September 13, 2016)
(““[P]ractical difficulty” is the relevant standard for the [applicants’] nonuse variance, not
whether . . . alternative placement of the arena was impossible.”); Laurence Wolf Capital
Mgt Tr. v City of Ferndale, 61 Fed Appx 204, 218 (CA 6, 2003) (“A nonuse variance
applicant does not need to show . . . that no other suitable location exists.”).

NV 91:€¥:6 €20T/0€/8 DSIN Aq AAATTOTY

Second, Pegasus Wind has established that reconfiguring its project to either move or
remove multiple turbines would make it impossible for Pegasus Wind to develop the
project and therefore presents a practical difficulty. As discussed above, Pegasus Wind’s
current turbine array reflects the consideration of multiple siting variables, including the
strength of the wind resource, landowners willing to host turbines or infrastructure, a
customer willing to purchase the power, nearby transmission, and the ability to comply
with the rigorous permitting requirements in three separate townships. In order to protect
air navigation and safety at the airport, Pegasus Wind has already removed 19 turbines.
Removing additional turbines from the project will impede Pegasus Wind’s ability to
comply with its Power Purchase Agreement with its customer. Further, Pegasus Wind
cannot simply move turbines because its array has been carefully sited to consider and
comply not only with FAA and MDOT regulations, but also all of the local zoning
requirements, including setbacks from inhabitable structures and lot lines, sound and
shadow flicker requirements, etc. In essence, the turbines that are part of Pegasus Wind’s
project are interconnected; moving turbines does not just affect those turbines, but the
entire array. It would likely require, among other things, re-siting the array, finding
additional landowners, seeking new federal, state, and local approvals, and preparing new
studies to support those requested approvals. Pegasus Wind could not move forward with
its project if forced to go through this process.

* To the contrary, Pegasus Wind removed 19 turbines from its project in an effort to reduce any potential hazards to
the airport.
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Finally, and just as importantly, FAA and MDOT have already concluded that the 33
variance turbines will not pose a hazard to air navigation or safety. This is further
supported by Capitol Airspace’s acronautical studies. There is no evidence that moving or
removing some of the 33 variance turbines at issue will somehow reduce impacts or
otherwise improve safety at the airport. Thus, even if the law allowed such a consideration,
there is no factual basis for it here.

e Several members of the public have suggested that Pegasus Wind is not entitled to
variances because it cannot establish that the circumstances giving rise to the variance
requests are unique given that Pegasus Wind is seeking 33 variances for turbines that
are placed throughout the airport zoning area. Is this correct? No. As an initial
matter, the element of “uniqueness™ is typically only required for a use variance, See
Janssen, 252 Mich App at 201. In fact, several cases have held that an applicant for a
nonuse variance is not required to establish unique circumstances necessitating the
variance. See Laurence Wolf Capital Mgt Tr. v City of Ferndale, 61 Fed Appx 204, 218
(CA 6, 2003) (collecting cases) (“A nonuse variance applicant does not need to show
unique circumstances . . . .”). In any event, under Michigan law, the uniqueness standard
does not require that the circumstances affect only a single landowner; instead, “unique™
means that the hardship is not shared by all others. Janssen, 252 Mich App at 202. The
circumstances of a wind developer trying to site a project in multiple jurisdictions within
the airport zoning area are truly unique. And, as explained in Pegasus Wind’s variance
narrative and during Pegasus Wind’s presentation at the June 25, 2019 meeting, the
circumstances giving rise to these variance requests are also unique in that the airport
zoning area is the rare location where all of the distinctive requirements for successful wind
encrgy development (i.e. a strong wind resource, willing landowners, nearby transmission,
willing customers, and local land use approvals) converge. Pegasus Wind’s variance
requests therefore should not be denied on this basis.

NV 91:€¥:6 €20T/0€/8 DSIN Aq AAATTOTY

e An attorney for the TAAA has suggested that the profitability of a wind farm is not a
proper consideration for the ZBA and that the mere fact that alternative, less
profitable wind turbine designs exist is alone reason enough to deny the variances. Is
this correct? No. “There is a common misunderstanding that an applicant’s financial
considerations can never be considered by a ZBA in deciding a variance request.” Gerald
A. Fisher et al, Michigan Zoning, Planning, and Land Use § 7.6 (ICLE 2008); see also
Janssen, 252 Mich App at 206 (“[WThen a ‘landowner has made the requisite showing of
financial hardship and compatibility of the proposed use with the character of the
neighborhood, the variance should be granted . . . .”” (citation omitted).) In situations
where property is being used for production of income, it is appropriate to consider whether
a reasonable return can be derived froin the property as then zoned. Puritan-Greenfield
Improvement Ass'nv Leo, T Mich App 659, 668; 153 NW2d 162 (1967); see also Swiecicki
v City of Dearborn, No. 262892, 2006 WL 2613593, at *3 (Mich Ct App, September 12,
2006) (holding that if the applicant was unable to obtain a variance, he would “have no
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economically viable use of the land because no development could occur on the property™).
Here, as Pegasus Wind has previously explained, siting smaller turbines that comply with
the height restrictions would make it virtually impossible for Pegasus Wind to achieve a
reasonable rate of return. This is because any smaller turbine that would comply with the
height regulations would be less efficient and less technologically advanced, and would
certainly require Pegasus Wind to site more turbines in order to produce the desired
megawatt total needed to sell the energy to Pegasus Wind’s power purchaser. Even
assuming that Pegasus Wind could get local land use approvals for additional turbines—
which it likely could not due to local zoming restrictions related to a turbine’s proximity to
inhabited structures—no reasonable power purchaser would agree to purchase energy from
Pegasus Wind if it knew that the company intended to use older, substandard, less efficient
turbines with lower output levels. Thus, without the ability to site the 33 turbines within
Zones B and E, Pegasus Wind will be unable to meet its obligations under its transmission
easements and leases with landowners or its Power Purchase Agreement. In turn, Pegasus
Wind will be unable to develop the Pegasus Wind Energy Center at all. Therefore, no
reasonable return can be achieved under the existing requirements of the Zoning
Ordinance.

Technical Issues Related to Air Navigation and Safety

Does the turbines’ proximity to the airport pose an airport hazard? No. FAA’s
aeronautical study includes proximity to airports by evaluating visual flight rules (VFR)
and instrument flight rules (IFR) operations. Obstacles, such as wind turbines, can coexist
with airports; this is evident throughout the United States National Airspace System. There
are 188 public-use airports that have obstacles taller than 450 feet above ground level
located within three nautical miles of the runway.’ For reference, examples include:
Mojave Air and Space Port (MEHV), Byron Airport (C83), Port Isabel-Cameron County
Airport (PIL), Reagan County Airport (E41), and Monticello Airport (U64). Of these
airports, the closest wind turbine is located 2.1 nautical miles from the closest runway end.
At Pegasus Wind, the closest wind turbine would be 2.6 nautical miles from the closest
existing or potential future runway end. Since FAA has issued favorable DNHs, it is clear
that the location of the Pegasus Wind project would not affect the safety or efficiency of
the Tuscola Area Airport (CFS).

Will the Pegasus Wind project affect a helicopter’s ability to operate at Tuscola Area
Airport (CFS), including transiting to and from Saginaw, Michigan? No. The Pegasus
Wind project is located outside of the airport’s VFR traffic pattern airspace. As a result,
helicopters can continue to fly into, and out of, Tuscola Area Airport unimpeded. FAA
does not consider structures under 500 feet to be potential hazards to helicopter operations.

3 These results were derived from FAA’s Digital Obstacle File (DOF) and considered airports with runways longer
than 4,000 feet, Smatler airports were removed as they may not be relevant to this discussion.
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If Pegasus Wind were considering turbines higher than 499 feet above ground, FAA would
evaluate the potential for impacting a helicopter’s ability to fly along recognizable
landmarks, such as highways, railroads, or transmission lines. Since the Pegasus Wind
project is below 500 feet above ground, it will not impact a helicopter’s ability to follow
recognizable landmarks, such as highways that traverse through, or near, the Pegasus Wind
project. Additionally, historical air traffic data indicates that helicopter operations already
transit at higher altitudes over existing wind turbines without an impact on routing. This
indicates that helicopters would not have to alter their operations after the Pegasus Wind
project is built.

o Will the Pegasus Wind project affect the safety of aircraft, including emergency
operations at or near Tuscola Area Airport? No. As FAA concluded, the 33 variance
turbines will not affect flight safety. Further, the turbines will not increase the risk
associated with emergency aircraft operations. “The prime objective of the FAA in
conducting [Obstruction Evaluation] studies is to ensure the safety of air navigation, and
the efficient utilization of navigable airspace.”® In 1952, the President of the United States
commissioned a report in response to serious concerns about airplane accidents occurring
during both take-off and landing.” This report led to the creation of Runway Protection
Zones (RPZs). These zones are established to protect persons and property on the ground
in areas where an aircraft accident is more likely to happen.® Today, RPZs are evaluated
during each FAA aeronautical study. The Pegasus Wind project is more than 2.2 nautical
miles from the closest existing, or potential future RPZ at Tuscola Area Airport.

Pegasus Wind’s project, including the 33 variance turbines, poses no greater hazard to
emergency aircraft operations than any other above ground structure, topographic feature,
or vegetative feature. Accidents are by their very nature unpredictable and can happen at
any time, anywhere. Ifa regulating body were to limit development based on unpredictable
emergency operations, then no development above ground would be acceptable. For
example, airport buildings and hangars would be hazardous to potential emergency
conditions, as would trees and mountains. Essentially, protecting for umpredictable
emergency conditions would require zero infrastructure, topography, and vegetation above
ground at, or near, airports. That is not how airports are regulated in this country. As
discussed above, 188 similar airports have tall structures at similar or closer distances and
they coexist with the air traffic operations without a concern for emergency conditions.

¢ FAA Order 7400.2M, Procedures for Handling Airspace Matters, Part 2. Objects Affecting Navigable Airspace,
Paragraph 6-3-1(2) via hiip://'www.faa. gov/documentlibrary/media/Order/7400.2M_Bsc_dtd_2-28-19.pdf

™The Airport and Its Neighbors: The Report of the President’s Airport Commission” via
hittps://apps.dtic.mil/docs/citations/ ADA)24260

'FAA Advisory Circular 150/5300-13A, Afrport Design, Chapter 3. Runway Design, Paragraph 310 via
hetps:rwww. faa. gov/documentl ibrary/media/Advisory_Circular/150-5300-13A-chgl -interactive-201804.pdf
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o Will the Pegasus Wind project create wake turbulence that will affect aircraft
operating at Tuscola Area Airport? No. The most recent and relevant research was
published by the University of Kansas in January of 2018; this study was written by one of
the same authors that published an earlier study by the University of Kansas in January of
2014 mentioned during public comments.” This research indicates that a wind turbine
could have an effect on aircraft as far as 3,425 feet from the wind turbine (9 rotor diameters
from the wind turbine). This is based on a wind speed of 35 nautical miles per hour (40
miles per hour). Beyond 3,425 feet, “the turbulent energy peaks disappear completely”
(Page 20). At the Pegasus Wind project, the closest turbine is 15,888 feet (more than 41
rotor diameters) from the nearest current or potential future runway end. Historical
climatological data recorded at the airport indicates that wind speeds greater than 17
nautical miles per hour (20 miles per hour) occur less than 1.5% of the time from any
direction.'® Based on this information, it is clear that the Pegasus Wind project would not
create a wake turbulence hazard for Tuscola Area Airport.

* Given that the wind turbines will be painted white, is there a concern that pilots will
not be able to see and avoid them? No. During periods of good weather, pilots can
operate under visual flight rules {(VFR), which allow and compel them to visually “see and
avoid” obstacles, terrain, and other aircraft. To make wind turbines conspicuous for pilots,
FAA has published guidance which recommends utilizing white paint for daytime
conspicuity and synchronized flashing red lights for nighttime conspicuity.!' Pegasus
Wind’s project will comply with this guidance.!? During periods of inclement weather
(e.g. fog or snow squalls), pilots will operate under instrument flight rules (IFR). Under
IFR, pilots operate using instruments in the cockpit and utilize published procedures to
avoid obstacles, terrain, and other aircraft. These procedures are established by FAA and
provide the appropriate obstacle clearance so that aircraft can safely avoid obstacles. As a
result, wind turbines do not need to be conspicuous under these conditions. The pilot-in-
command is “directly responsible for, and is the final authority as to, the operation of the
aircraft.”* Asaresult, the pilot will operate in a manner that either allows them to visually
acquire and avoid obstacles or they will operate on published procedures that do not require
the pilot to see the obstacle.

? Report No. K~-TRAN:KU-16-3 “Classification of Wind Farm Turbulence and Its Effects on General Aviation Aircraft
" via http://dmsweb.ksdot.org/ AppNetProd/docpop/docpop.aspx?clienttype=htiml& docid=10103113
19 As reported by https://mesonet.agron.iastate.edw/sites/windrose.phti]?station=CFS&network=M1 ASOS
FAA Advisory Circular 70/7460-1L Chapter 13 “Marking and Lighting Wind Turbines” via
http://www.faa gov/documentLibrary/media/Advisory_Circular/AC 70 7460-1L -

Obstuction Marking_and Lighting - Change 2.pdf
2 In fact, Pegasus Wind plans to use an advanced aircraft detection lighting system (ADLS) to ensure aircraft safety
while at the same time reducing nighttime visual impacts for those on the ground.
P14 CFR 91.3 “Responsibility and authority of the pilot in command.” via hitps://www.ecfr.gov/cgi-bin/text-
idx?node=14:2.0,1.3.10#se14.2.91 13
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s Did FAA evaluate the potential for affecting the airport’s instrument departure
procedures? Yes. FAA evaluated the airport’s obstacle departure procedure (ODP) and
determined that the Pegasus Wind project would require an increase to the published
minimum climb gradient for aircraft departing from Runway 24. This increase is from 200
to 265 feet per nautical mile. By establishing this minimum climb gradient, FAA is
ensuring the appropriate amount of clearance between the wind turbines and departing
aircraft. By increasing the departure procedure’s minimum climb gradient, FAA does not
require a change to the departure procedure’s “climb-to” altitude. Thus, as part of its
favorable DNHs, FAA concluded that instrument departure procedures can still be safely
flown after the Pegasus Wind project is built.

¢ Some members of the public have suggested that Pegasus Wind’s variance requests
should be denied because the project will have an adverse economic impact on the
airport. Is that true? No. There is no evidence that Pegasus Wind’s project would have
a negative economic or safety-of-flight impact on the airport. Some have speculated that
the project will reduce business at the airport based on the assumption that Pegasus Wind’s
turbines will pose a hazard to air safety or navigation. But this underlying assumption is
incorrect. FAA has already concluded that the 33 variance turbines will not adversely
impact air navigation and safety. Thus, there is no reason to believe that Pegasus Wind’s
project will reduce business at the airport or economically harm the airport. To the
contrary, Pegasus Wind’s project will protect the airport’s current and future vitality while
offering substantial benefits to the local community, mcluding $36 million in tax revenue
that will go to Tuscola County, Juniata, Fairgrove, and Gilford Townships, and community
schools.
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As reflected in this letter and Pegasus Wind’s submissions to the airport ZBA, Pegasus
Wind has carefully designed its wind energy development to comply with all federal, state, and
local requirements and to protect air navigation and safety. FAA issued DNHs concluding that
Pegasus Wind’s 33 variance turbines will not affect air navigation and safety, and MDOT has
concurred. Because Pegasus Wind’s turbmes will not pose an airport hazard and Pegasus Wind
meets the variance criteria set forth in the Airport Zoning Ordinance and the AZA, Pegasus Wind
respectfully requests that the airport ZBA grant variances for all 33 turbines.

Very truly yours,

ot /7 B

Daniel P. Ettinger

/ims
18704839
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1 could be an NFL stadiumon the Wst Coast, it could be Eg
2 agrainsiloin Cio, it could be a wind project in 5{
3 M chi gan, we know that devel opnent projects elicit E%
4  opinions, strong opinions on either side either for or gg
5 against. And so our conpany works in facts, we work in Eﬁ
6 sound aeronautical principles, and we work in federal §
7 regul ations to come up with a balance, to strike a §§
8 Dbal ance between the needs to preserve the airport and éﬁ
9 the airport's operations and the needs of the economc ;2
10  devel opnent. <
11 At our conpany, we've been in business for

12 over 20 years. W have filed over 50,000 unique

13 aeronautical study cases, aeronautical studies with the

14 FAA. W have worked on over 1,500 obstruction

15 evaluation projects. | have an undergraduate degree in

16 air traffic control, a four-year programwth the

17 Control Training Initiative School, CTI school. And at

18 Capitol Airspace, right now I'mworking over 200

19 projects, and half of those are w nd projects.

20 So | cone to you with expertise. | conme to

21 you with a background in aerospace design and

22 protections with projects especially near airports. By

23 the end of this, you should know how did the FAA cone

24 to their conclusion that a favorable determ nation of

25 no hazard was okay here and that it could be affirnmed
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1 discussions with the FAAin a tinely manner, Pegasus Eg
2 termnated an additional eight turbines. So that's 5{
3 everything for the VFR traffic pattern and the need for é%
4 this approach. You'll notice that the red stops here. gg
5 That's intentional. That's based on the idea that an Eﬁ
6 aircraft passes over fromthe internediate segnent to §
7 the final segnent. They don't descend this approach iz
8 imediately. That would be a -- so there's a downward éﬁ
9 sloping surface that goes for one mle. That allows ;2
10 for turbines near the final approach fix to exist. <
11 Those turbines in this clear area, by the way, have no
12 inpact on the future viability and the future expansion
13 of the airport.

14 So let me switch to nowthe circling

15 approach. This was published today. This is an

16 exanple of an instrunent approach flight. For those of
17 you not famliar with instrunent approaches, the idea
18 is they provide left and right course gui dance and

19 m nimum al titudes so that aircraft can descend in the
20 clouds, see the runway eventually, and hopefully the

21 pil ot sees the runway and nakes a safe | anding. These
22  procedures have |ateral dinmensions to them and verti cal
23 dinensions to themthat have been honed in through

24  years of experience fromthe FAA. And all are

25 described in FAA O der 8260.3 Delta and 8260.58. The
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1 just have us finish.
2 CHAI RVAN KOSIK: | think for the board we
3 want to ask our questions right now Bill?
4 MR. CAMPBELL: So far fromyou two gentlenen
5 |'ve heard a ot of fluff here. | have a question for
6 you. Were you aware that you were in violation of this
7 ordinance when you did your original planning?
8 JOE ANDERSON: |'m not going to speak for
9 Pegasus Wnd. M understanding is that's the due
10 diligence of the project.
11 MR CAWVPBELL: Well, sonebody nust have been
12 aware that you were in violation of this or you
13 wouldn't be here asking for a variance.
14 RYAN PUMFORD: Was your question whether we
15 expected to have to conme to the ZBA with the variance
16 request ?
17 MR CAWVPBELL: | asked were you aware that
18 you were in violation of this ordi nance when you did
19  your planning?
20 RYAN PUMFORD: \When we -- when we planned the
21 project, we went through --
22 MR. CAMPBELL: A sinple yes or no is all
23 need. | want sonme questions here. | don't want a
24 bunch of gibberish.
25 RYAN PUMFORD: Yes. Wen we did the
Xrigexﬁ$s|lgg§l$??gﬁfhﬁ?ackwn Binghm%a?*js%ﬁthfisgg |P8rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:5ag?§fvﬁ$?§3
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1 also has been corroborated by the extensive studies
2 that were done by Capitol Airspace, which are the
3 preem nent experts in the country on these issues. |
4 can't speak to your personal situation, M. Canpbell
5 MR. CAMPBELL: | can testify that they woul d
6 be a hazard. Even a tall tree was a hazard.
7 DAN ETTINGER Well, M. Canpbell, again, al
8 | can speak to are the criteria and requirements in the
9 ordinance, and those are the criteria that this board
10 is required to look at in determ ni ng whet her or not
11 Pegasus Wnd is entitled to variances.
12 So | respect your concerns, but | would say
13 that we have shown conclusively that we neet the
14 requirements for a variance and show as is intended in
15 the ordinance that we are entitled to a variance
16  because these turbines will not pose an airport hazard.
17 Anyt hi ng el se?
18 CHAI RVMAN KOSI K: Hearing no further questions
19 fromthe board, thank you
20 We're going to go into close session right
21 now. Feel free -- | think we'll be very brief. But I
22  have some questions for our |egal attorney that we want
23 to do at this tine. Thank you.
24 MS. FETTING W have to do a roll call vote.
25 CHAI RVAN KOSI K: Ckay. So we need a notion
Xrigexﬁ$s|lgg§l$??gﬁfhﬁ?ackwn Binghm%a?*js%ﬁthfisgg |P8rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:5ag?§fvﬁ$?§3
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1 Al rport Authority, Tuscola Area Airport @
2 Authority, this group also has decided to take over the g‘
3 Airport Authority. They renoved board nenbers. They E
4  added townships on to get the votes. The very first g
5 meeting -- this happened all within a week. The very 5
6 first neeting, they conme in with a resolution to file §
7 an appeal. And with that appeal, they had a brand new :g
8 group filed called the Friends of the Tuscola Area 2
9 Airport. And | want to submt this, because |I have the ;
10 articles of incorporation. And at the tinme, nobody <
11  knew who this group was and they wouldn't bring it out.

12 Vell, it clearly shows in here the

13 incorporator is M. Josh Nolan of Toledo, Chio, who is

14 an anti-wind attorney that goes all over the country

15 fighting renewable energy. So | just want you guys to

16 -- | have the articles of incorporation.

17 Anot her thing I want to submt is a docunent

18 sent to the FAA that was for support of their

19 non- hazard determ nations. And in here it's a letter

20 drafted up, and it was signed by Fairgrove Townshi p,

21 Col unbi a Township, Glford Township, Wsner Township,

22 Village of Akron and the Village of Fairgrove.

23 And | ask -- you guys are going to go through

24 a lot here tonight, but | think this is inportant to a

25 lot of us here. Like Erico said, there's 400 of us in

Xr:gexﬁgsllgg;l%??glitﬁﬁ?ackson Bingham%a?*jsiﬁthﬁsgg |P(G)rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:sag?r?é16vﬁ$?23

ZBA004590
324


http://www.uslegalsupport.com

e : Airspace Policy Group Airspace Services

800 Independence Avenue SW,
US. Department Washington, DC 20591
of Transperhation

Federal Aviation
Administration

JUN 13 2019

Alan Armstrong

2900 Chamblee-Tucker Road
Building 5, Suite 350
Atlanta, GA 30341

Dear Mr. Armstrong:

Obstruction Evalnation Case Number: 2019-AWA-2-OE

Aceronautical Study Numbers: 2018-WTE-21 through 35-OE; 2018-WTE-35-0F, 2018-
WTE-38-0OFE, 2018-WTE-40-OF, 2018-WTE-41-OE, 2018-WTE-47 tbrough 49-OF, 2018-
WTE-55 through 60-OE, 2018-WTE-64 through 67-OF, 2018-WTE-69 through 72-OFE,
2018-WTE-75-OF, 2018-WTE-3995 through 4003-OF, 2019-WTE-78 through 82-OF, and
2019-WTE-84-OF.

Wind Turbines: Caro, Michigan

We have completed our examination of your petition for discretionary review of the subject
determinations issued by the Federal Aviation Administration’s Obstruction Evaluation Group
(OEG). The determinations address proposed wind turbines 3.27 to 9.03 4.22 nautical miles west
through north of the airport reference point of the Tuscola Area Airport (CFS) in Caro, Michigan.
The height of the structures range from 453 feet (it.) to 499 fi. above ground level, and 1,104 ft. to
1,237 ft. above mean sea level. The subject acronautical studies conclude the proposed structures
would exceed obstruction standards as contained in Title 14 Code of Federal Regulations (14 CFR)
part 77; however, the proposed structures were found to result in no substantial adverse effect on
present and planned IFR or VER operations. On April 3, 2019, the FAA’s OEG issued
Determinations of No Hazard to Air Navigation for these structures,

On May 2, the FAA received your petition. In your petition, you claim the proposed wind
turbines are a hazard to air navigation, and pose a threat to CFS, based on the initial Notice of
Presumed Hazard. We do not agree. The issuance of the notice of presumed hazard is the FAA's
initial action that advises the structure's proponent that the wind turbines exceed the FAA's
obstruction criteria in 14 CFR § 77.17. This preliminary notice is not the FAA's final agency
determination and does not predict a certain result from the aeronautical study process.

When a structure exceeds the obstruction standards as outlined in 14 CFR part 77, it does not
mean the structure is a hazard to air navigation, Rather, it’s an indication that the structure must
be studied further to determine any adverse effect on operations in the navigable airspace, and
whether or not the adverse effect is substantial,

g
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The OEG follows procedures in accordance with the provisions of 14 CFR part 77, along with
guidance contained in FAA Order 7400.2, paragraph 6-3-3, Determining Adverse Fffect,
paragraph 6-3-5, Substantial Adverse Effect, and paragraph 6-3-9, Evaluating Effect on IFR
Operations.

As part of this examination, we have reviewed the determination with respect to the effect the
structure would have on instrument flight rules operations, visual flight rules operations, and
aircraft operating in the traffic pattern. Consequently, we agree with the OEG finding that the
structure would not have an adverse effect on the safe and efficient use of the navigable airspace
by aircraft and would not be a hazard to air navigation.

Your petition states that the wind turbines will cause economic impacts to the commumity.
Environmental and economic issues, as well as compliance with federal and state grant
assurances are not considered during the conduct of an aeronautical study.

You claim that Bauers Field is a public use airport, and that they did not receive distribution of
the public notice. Our research revealed that there is no record for Bauers Field as a public-use
airport on file with the FAA. We contacted the Detroit Airports District Office, who found that
the determination for Bauers Field was terminated in 2017, when it exceeded the expiration date.
Since there are no feasibility studies or proposals on record, Bauers Field would need to refile
FAA Form 7480-1, Notice for Construction, Alteration and Deactivation of Airports to have a
valid study on file with the FAA. In order for a proposed airport to be considered during an
acronautical study, the airport must be registered with the FAA as a public use airport.
Subsequently, we find that the OEG correctly considered CFS as the closest public use airport
during the acronautical study. Additionally, our research revealed that Mr. Bauer has not signed
up for a user account on the OEG’s website to request notices of proposed construction or public
notice information. We recommend that Mr. Bauer establish a new user account at
hittps://www.oeaaa.faa.gov and request notices of proposed construction near his airport.

You also claim that the proposed wind turbines would have an actual radar effect on the
Saginaw, MI (MBS) Airport Surveillance Radar (ASR-11). We do not agree. The OEG follows
procedures in accordance with the provisions of 14 CFR part 77, along with guidance contained
in FAA Order 7400.2, paragraphs 6-3-3, Determining Adverse Effect, and 6-3-5, Substantial
Adverse Effect. Specifically, in accordance with FAA Order 7400.2, Paragraphs 6-3-6 (e),
Responsibility, and 6-3-10, Evaluating Effect on Air Navigation Facilities, the FAA identifies
the presence of any electromagnetic and/or physical effect a proposed obstruction may have on,
among other factors, navigational facilities, ground-based primary and secondary radar, and
make recommendations to eliminate adverse effect. In this case, The FAA’s Technical
Operations Office conducted an analysis of the proposed turbines and found that any impacts did
not reach the threshold of a substantial adverse effect. This analysis included potential radar
impacts and any cumulative effects of this impact. In addition, the Air Traffic Control facilities
that would be impacted by the wind turbines stated they had no objections to those impacts.
Consequently, we find the OEG followed the correct process and procedures, and the wind
turbines were found to have no substantial adverse effects.
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Additionally, you claim that FAA only considered seven comments instead of twelve because of
an error in the aeronautical study number listed in the public notice. We agree that the public
notice inadvertently listed the wrong year on page 4, which could have resulted in missing
comments. During the course of our review, we reviewed all of the comments in the record and
those included in the petition, and find that this information would not have changed the final
outcome of the determinations.

Further, you claim that the determinations are flawed based on lighting and the lack of 2
conspicuity study in the determination. In this case, the sponsor has requested the use of an
Aircraft Detection Lighting System (ADLS), and on page 1 of the determinations, it states that
the use of ADLS is approved. ADLS are comprised of a very sophisticated sensor based system
that uses detection sensors to monitor the airspace around an obstruction or group of obstructions
and sends a control signal to turn on or off the obstruction lights when an aircraft is within a
3-mile range of the obstruction. This system meets FAA technical standards for lighting, and a
depiction of a sample wind farm ADLS coverage map can be found in Appendix A of AC
70/7460-1L, Obstruction Marking and Lighting (see
https://www.faa.gov/regulations_policies/advisory _circulars/index.cfm/go/document.information
/documentID/1030047).

Lastly, you suggest that FAA determinations permit wind turbines on the premise that the
operator will comply with lighting requirements. Pursuant to our regulations at 14 CFR part 77,
the FAA conducts aeronautical studies of proposed structures or buildings to determine the effect
on the safe and efficient use of navigable airspace, air navigation facilities or equipment. In
doing so, the FAA consider factors relevant to navigable airspace including the impact on arrival,
departure, and en route procedures, and may include a condition for marking and/or lighting in
determinations. The FAA does not approve, license, permit or fund the proposed structure, but
only determines if it would be a hazard to air navigation.

Consequently, we agree with the OEG finding that the structures would not have an adverse
effect on the safe and efficient use of the navigable airspace by aircraft and would not be a
hazard to air navigation. Accordingly, your request for discretionary review is denied, and the
above referenced Detenmgatéﬁgﬁ of No Hazard to Air Navigation are final. The determinations
will expire on

Sincerely,

Maunce Hoﬂ"man E %

Director of Airspace Service
Air Traffic Organization
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AERONAUTICS COMMISSION STATE OF MICHIGAN
Fete Kamarainen, Chaiman '

Roger Salo, Vice Chairman
) -\'::rm.'-.—'..-;_:'__

J. David Vanderveen
Rick Fiddler
Russ Kavathuna
Mark Van Port Flaet

R T -
MG Gregory J. Vadnais Gretchen Whitmer, Governor
Kellh Creagh

Col. Kristie K. Etue Michigan Department of Transportation
Mike Trout, Commission Director 2700 Port Lansing Rd Lansing, MI 48906
Phone: 517-335-9949 Fax: 517-886-0366

March 19,2019

Michigan’s Tall Structure Act (Act 259, P.S. 1959, as amended by Act 28 P.A, 2016), places authority for
review of construction proposals which may affect Michigan airspace with the Michigan Aeronautics
Commission. The Michigan Aeronautics Commission has delegated its authority for airspace reviews
and approvals to the Michigan Department of Transportation’s Office of Aeronautics.

The Office of Aercnautics has conducted a review of the following proposals:
Structure Type: Wind Turbine
Associated Airport: Caro, MI

The Office of Aeronautics’ Airspace Review Team has reviewed the Pegasus Wind LLC ~ Caro wind
turbine project. After consideration of the existing and future runway configuration as shown on Tuscola
Area Airport’s Airport Layout Plan, the review team concurs with the FAA’s determination of no hazard.

It is the opinion of the Airspace Review Team that a Michigan tall structure permit could be issued to
Pegasus Wind for the 33 wind turbines after local airport zoning variance permit approval. Prior to tall
structure permit issuance, the Airspace Review Team will review the local airport zoning and airport
zoning board of appeals’ determination.

I can be contacted at 517-335-9418 or MDOT _Tall_Structures@michigan.gov if you have any questions
Oor comments,

Nda.% Nosae.
Hilary Hoose

Aeronautics Analyst
Michigan Department of Transportation

ZBA 003779

328

NV 91:€7:6 €20T/0€/8 DSIN Aq AAATFOTY



AERQNAUTICS COMMISSION STATE OF MICHIGAN
Pete Kamarainen, Chalrman ST,
Roger Salo, Vice Shaiman i &
J. David Vandervesn .
Rick Flddler
Russ Kavalhuna
Mark Van Port Fleet

MG Gregory J. Vadnais Gretchen ‘Whitmer, Governor
Kaith Greagh
Col. Kristie K, Etug Michigan Department of Transportation
Mike Trout, Commission Director 2700 Port Lansing Rd Lansing, MI 48906

Phone: 517-335-9949 Fax: 517-886-0366

Tall Structure Permit

June 18, 2019

Michigan’s Tall Structure Act (Act 259, P.S. 1959, as amended by Act 28 P.A. 2016), places authority for
review of construction proposals which may affect Michigan airspace with the Michigan Aeronautics
Commission. The Michigan Aeronautics Commission has delegated its authority for airspace reviews
and approvals to the Michigan Department of Transportation’s Office of Aeronauties.

The Michigan Department of Transportation has conducted a review of the following proposal:
FAA Airspace Case Number:  See Attached

Structure Type: Wind Turbine
Height Above Ground: See Attached
Top Elevation: See Attached
Associated Airport: Tuscola Area
Geographic Coordinates: See Attached

Please note that:

1. This permit expires on Thursday, June 18, 2020.

2, Obstruction marking and lighting is required as described by FAA Advisory Circular,

3. Changes to this proposal which increase its top elevation or location will INVALIDATE this
PERMIT. Please advise the Michigan Department of Transportation of any modifications
immediately.

4. If a Notice of Actual Construction (Form 7460-2) is sent to the FAA, please send a copy to the
Michigan Department of Transportation.

5. This permit, issued in accordance with the Michigan Tall Structure Act {Act 259 of 1959),
concems the effect of this proposal on air navigation and does not relieve the proponent of any
compliance responsibilities relating to any law, ordinance, or reguiation of any Federal, State, or
local government body.

6. This permit will be considered revoked if local Airport Zoning permit is denied.

Under the authority of the Tall Structures Act, this PERMIT is issued to;
Pegasus Wind LLC
Attn: Erico J Lopez
700 Universe Blvd FEW/IB
Juno Beach, FL 33408

I can be contacted at telephone number 517-335-9418 or email address
MDOT_Tall_Structures@michigan.gov if you have any questions or comments.

NU.MEL Nowse,
Hilary Hoose

Aeronautics Analyst
Michigan Department of Transportation
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Erico Lopez
Page 2
June 18, 2019

ASN
2018-WTE-16-0E
2018-WTE-17-OE
2018-WTE-18-0E
2018-WTE-19-0OE
2018-WTE-77-0OE
2018-WTE-3997-0F
2018-WTE-3998-0E
2018-WTE-3999-0OE
2018-WTE-4000-0t
2018-WTE-9470-0F
2019-WTE-76-OF
2019-WTE-78-0E
2019-WTE-79-0OE
2019-WTE-80-0E
2019-WTE-81-0OE
2019-WTE-83-0OE
2019-WTE-85-0OE

Str. Name

B N R ]

Alt3
64

65

66

67
WPG1-SM02
58-Alt
60-Alt
61-Alt
62-Alt
63-Alt
65-Alt
67-Alt

AGL
486
486
486
486
486
486
486
4386
486
312
499
499
499
499
499
499
499

SE

643
648
653
656
652
620
626
630
633
651
613
615
620
628
626
631
651

330

AMSL
1129
1134
1139
1142
1138
1106
1112
1116
11195

%963
1112
1114
1118
1127
1125
1130
1150

Latitude

43-33-19.27N
43-33-45.71N
43-33-27.35N
43-33-24.03N
43-33-43.89N
43-29-05.72N
43-29-18.14N
43-29-08.02N
43-29-02 41N
43-33-21.62N
43-31-08.34N
43-30-17.00N
43-30-05.06N
43-30-14.42N
43-30-11,78N
43-30-54.16N
43-33-28.18N

Longitude

83-30-30.64W
83-28-35.27W
83-28-44.59W
83-28-21.32W
83-28-14.11W
83-38-56.34W
83-38-14.58W
83-37-48.42W
83-36-58.03W
83-28-54.83W
83-37-01.06W
83-37-43.47W
83-37-40.78W
83-36-59.05W
83-36-39.61W
83-34-13.01W
83-29-16.69W

ZBA 003798
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Pegasus Wind, LLC (Pegasus Wind), a Delaware limited liability company, which is indirectly wholly owned
by NextEra Energy Resources, LLC, is proposing to construct a utility grid wind energy conversion system,
titled “Pegasus Wind Energy Center,” in Tuscola County, Michigan. The Pegasus Wind Energy Center will be
located in Fairgrove, Juniata, and Giiford Townships, and is just east of the permitted existing Tuscola Wind
Il Energy Center. On April 3, 2019, Pegasus Wind received favorable Determinations of No Hazard (DNHs)
from the Federal Aviation Administration (FAA) for all of the turbines in the Pegasus Wind Energy Center.
The FAA DNHs are attached to the individual variance applications. This narrative is intended to support
Pegasus Wind's request for variances for 33 wind turbines that are part of the Pegasus Wind Energy Center
that are necessary because the turbines either raise the descent minimums for an instrument approach
procedure to the airport or they exceed the zoning ordinance height limitation, or both.

MCL 259.454(1) of the Airport Zoning Act states that a “person desiring to erect a structure.. . .. in violation
of the airport zoning regulations adopted under this act, may apply to the board of appeals, for a variance
from the zoning regulations in question.” That section provides the following standard for granting a
variance: “The board of appeals shall allow a variance if a literal application or enforcement of the
regulations would result in practical difficulty or unnecessary hardship and the relief granted would not be
contrary to the public interest, but would do substantial justice and be in accordance with the spirit of the
regulations.” Thus, if the identified criteria are met, the board of appeals must grant a variance from the
zoning regulations. The variance standards in the Tuscola Area Airport Zoning Ordinance mimic those in
the Airport Zoning Act.

Pegasus Wind seeks approval of height variances for 7 turbines in Juniata and Fairgrove Townships that are
located in Zone B of the Tuscola Area Airport Permit Thresholds Map of the Tuscola Area Airport Zoning
Ordinance. Pegasus Wind also seeks approval of variances for 17 turbines in Zone B (including the 7 turbines
that require height variances) and 16 turbines in Zone E that raise the CFS VOR/DME-A Circling Minimum
Descent Altitude (CMDA). After extensive study, the FAA determined that “[ijncreasing the MDA for the
VOR-A maintains the appropriate obstacle clearance, negating any concern for safety created by the
proposals on the procedure.” (DNH at 10.) As a result, the FAA ultimately conciuded that “the structure[s]
would have no substantial adverse effect on the safe and efficient utilization of the navigable airspace by
aircraft or on the operation of air navigation facilities.” (DNH at 10.)

A more detailed listing of the specific variances being requested (and the respective turbine numbers) is
attached. The below discussion illustrates how each of the 33 turbines meets the variance standards under
MCL 259.454(1) of the Airport Zoning Act, as well as the standards for a variance in the Tuscola Area Airport
Zoning Ordinance.!

Additionally, Pegasus Wind has retained Capitol Airspace Group to analyze, understand, and mitigate
impacts on aviation. Capitol Airspace Group is an aviation consuiting firm that provides analytical, strategic,
and advocacy services to airports, communities, and commercial developers. The company’s core
competencies are in air traffic control operations, airspace, terminal instrument procedures (TERPS), and

1 The variance criteria in the Tuscola Area Airport Variance Application, while stated differently, are substantially
similar to the standards under the Airport Zoning Act and the Ordinance. Pegasus Wind meets those criteria as
well.
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obstacle assessment. Capitol Airspace has assisted in preparing this narrative. The resumes for the key
consultants who have supported this project are attached as Exhibit 1.

Background on FAA process and Determinations of No Hazard

The United States Congress has charged the FAA with the responsibility to promote air commerce within
the United States. As a part of this responsibility, the FAA has been tasked with ensuring air safety and
preserving the National Airspace System. It is through these mandates that the FAA draws its authority to
conduct aeronautical studies of proposed wind turbines.?

The FAA undertook an extensive process to review the wind turbines for the Pegasus Wind Energy Center.
Below is an overview of the FAA’s aeronautical study of the Pegasus Wind Energy Center and conclusions.

Step One: Filing

Developers intending to build structures in excess of 200 feet above ground level (AGL), or in excess
of established notification standards (lower, closer to airports), must submit a notice to the FAA at
least 45 days prior to the start of construction.? Primarily, this is conducted via an online submittal
process through the FAA’s OE/AAA website.® Prior to the FAA's establishment of the FAA OE/AAA
automation system, notice was provided to the FAA by submitting FAA Form 7460-1, Notice of
Proposed Construction or Alteration. The FAA, as well as the wind industry, continues to refer to
these filings as “7460-1" filings.

On January 3, 2018, Pegasus submitted FAA 7460-1 filings for the proposed wind turbines. When
the FAA received and verified these filings, an aeronautical study number was assigned for each
location (2018-WTE-16-0E through 2018-WTE-77-0OE).

Step Two: initial Review

For most projects, ten different government offices take part in the study process, including:
Airports, Instrument Flight Procedures Impact Team, Flight Standards, Technical Operations,
Frequency Management, United States Air Force, United States Navy, United States Army,
Department of Homeland Security (DHS), and the Department of Defense (DoD) Siting
Clearinghouse. Technicians in each of these offices will review each point to ensure that the
planned structures do not interfere with their areas of responsibility. For example, the Instrument
Flight Procedures Impact Team will assess for impacts on current or future instrument procedures
at the Tuscola Area Airport.

Once each office has assessed the proposed project, they will submit a response of either
“objection” or “no-objection” via the FAA OE/AAA system. During this preliminary review period,
the project is considered to be in “work status” by the FAA, After all offices have responded, the
project is moved from “work status” into “evaluation status.” It is at this point that the FAA

214 CFR Part 77 — Safe, Efficient Use, and Preservation of the Navigable Airspace
314 CFR §77.7 — Form and time of notice; and §77.9 — Construction or alteration requiring notice
4 https://oeaaa.faa.gov
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Obstruction Evaluation Specialist will assess all of the responses and determine whether to issue a
Notice of Presumed Hazard (NPH) or a favorable DNH.

Step Three: Preliminary Results in a Notice of Presumed Hazard (NPH)

A NPH letter is the method that the FAA uses to notify the developer that they have identified
something that will require further aeronautical study in order to determine whether or not the
structure will pose a hazard to air navigation.

On February 12, 2018, the FAA issued NPHs for the proposed wind project. These notices identified
an impact on Category C and D visual flight rules (VFR) traffic pattern airspace, current instrument
departure and approach procedures, and the potential for interference with an FAA air traffic
control surveillance radar system.

Capitol Airspace conducted and submitted a detailed review of the identified airspace impacts to
the FAA (Exhibit 2). This document described feasible mitigation options such as restricting VFR
traffic pattern airspace for future runway operations, increasing “climb-to” aititudes in lieu of
increasing departure procedure climb gradient minimums, and implementing the usage of a
stepdown-fix in lieu of increasing instrument approach procedure descent minimums.

Additionally, Capitol Airspace analyzed historical air traffic data (obtained from the FAA National
Offload Program) to determine whether or not the proposed wind turbines would have a significant
effect on air traffic operations at Tuscola Area Airport (Exhibit 3). This data included radar returns
for aircraft operating in proximity to the airport between June 1, 2016 and May 31, 2017; analysis
of this data showed the following:

s At least 85% of the airport operations were operating under visual flight rules (VFR).
e All operations appeared to be Category A or B aircraft. Aircraft categories are defined by
the final approach speed of the aircraft. For reference:
o Category A aircraft have a final approach speed of less than 90 nautical miles per
hour or less (e.g., propeller driven aircraft such as a Cessna 172 or a Beechcraft
Barron).
o Category B aircraft have a final approach speed between 90 and 121 nautical miles
per hour (e.g., jet aircraft such as a Cessna Citation or a Bombardier Challenger).
s This air traffic analysis determined that the greatest frequency of all instrument arrivals
{utilizing any of the published instrument approach procedures) was an average of 0.37
operations per week. This frequency is well below the FAA’s threshold for determining a
significant volume of operations (as few as one per week).

Step Four: Responding to a Notice of Presumed Hazard {(NPH) and issuance of Public Notice
In response to the NPHs, Pegasus Wind requested further aeronautical study and circularization
for public comment. The FAA issued this notice on March 29, 2018. The FAA typically distributes
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public notices via e-mail or postcard to any party that can provide information relevant to the FAA's
aeronautical study. The distribution list typically includes the following:®

All public-use airports within 13 nautical miles (NM) of the proposed structures

All private-use airports within 5 NM of the proposed structures

Any affected airport

The air traffic facility that provides radar vectoring services in the vicinity of the proposed
structures

FAA Flight Standards

All known aviation interested persons such as the Michigan Department of Transportation
or other local aviation authorities

e Flying clubs and organizations

Once the comment period has closed, the FAA reviews each comment to determine whether or
nat it is of a valid aeronautical nature and relevant to the federal aeronautical study process.
Multiple comments were submitted during this 37-day period.

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

Some comments initiated an additional review by the FAA, which resutted in revised NPHs for eight
turbines. These revised notices were issued on February 11, 2019 and indicated additional impact
on “plan-on-file” procedures which would support a future runway. Pegasus Wind terminated the
eight turbines to remove the potential for impacting future operations if the runway was built.

Step Five: Final Determinations

At the end of the further aeronautical study and public comment period, the FAA makes a final
decision and will issue either a favorable DNH or a Determination of Hazard. On April 3, 2019, the
FAA issued favorable DNHs for the Pegasus Wind Energy Center. Specifically, the FAA stated in its
DNHs that it conducted an aeronautical study that “revealed that the structure[s] would have no
substantial adverse effect on the safe and efficient utilization of the navigable airspace by aircraft
or on the operation of air navigation facilities.” (DNH at 1.} The FAA further stated: "This
aeronautical study considered and analyzed the impact on existing and proposed arrival,
departure, and en route procedures for aircraft operating under both visual flight rules and
instrument flight rules; the impact on all existing and planned public-use airports, military airports
and aeronautical facilities; and the cumulative impact resulting from the studied structure when
combined with the impact of other existing or proposed structures. The study disclosed that the
described structure[s] would have no substantial adverse effect on air navigation.” (DNH at 3.}

Section 5.2.G(2) Certificates of Variances, Tuscola Area Airport Zoning Ordinance:

As discussed further below, Pegasus Wind meets all of the requirements for a variance under the Tuscola
Area Airport Zoning Ordinance. Under the Ordinance, variances shall be allowed for any of the following
reasons:

5 As described in FAA Order 7400.2L Paragraph 6-3-17, “Circularization”
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(a) A literal application or enforcement of the regulations would result in practical difficulty or
unnecessary hardship;

A literal application or enforcement of the regulations would result in practical difficulty or
unnecessary hardship. On December 21, 2016, Public Act 342, known as the Clean
Renewable and Efficient Energy Act, was signed into law. The Renewable Energy Standard
requires Michigan electric providers to achieve a retail supply portfolio that increases from
10% in 2015 to 15% in 202 1. In addition, DTE Energy and Consumers Energy recently agreed
to generate 25% of their power from renewable sources by 2030.

Siting a wind energy development requires, armmong other things, a strong wind resource,
suitable land available for lease, nearby transmission, a purchaser of the electricity, and
compliance with local wind ordinances. The Pegasus Wind Energy Center, as it is configured,
meets all of these requirements. Wind data indicates that the Thumb region of Michigan
has the best wind resource in the State, making it a prime location for the lowest-cost
development of wind farms. NextEra Energy Resources originally intended to develop a
wind farm called the Tuscola Ill Wind Energy Center in Ellington, Almer, and Fairgrove
Townships through its subsidiary, Tuscola Wind I, Subsequent to Tuscola Wind Iil’s
application for special land use permits, Ellington and Almer Townships adopted highly
restrictive wind ordinances that make siting wind turbines in those townships virtually
impossible at this time.

As a result, NextEra Energy Resources has been forced to reconfigure its project under
Pegasus Wind to include the siting of turbines in luniata and Gilford Townships and
additional turbines in Fairgrove Township that are in closer proximity to the Tuscola Area
Airport. Pegasus Wind has already invested substantial resources and committed capital
to the project. Specifically, Pegasus Wind has entered into transmission easements and
leases with landowners, and has entered into a Power Purchase Agreement with the
Michigan Public Power Agency and the Lansing Board of Water and Light for the Pegasus
Wind Energy Center. Pegasus Wind has also become obligated under a Generator
Interconnection Agreement under which it is committed to spend 510 million in energy
infrastructure improvements. Without the ability to site the 33 turbines within Zones 8 and
E, Pegasus Wind will be unable to meet its obligations under these agreements or develop
the Pegasus Wind Energy Center at all, resuiting in practical difficulty and unnecessary
hardship.

A literal application of the requirements in Section 3.5(B) would create a practical difficulty
as to the 7 turbines in Zone B that exceed the height iimitations. Virtually all commercial
wind turbines sold on the market and used by developers like Pegasus Wind today are in
excess of 400 feet (total tip height} and would, therefore, violate the height limitations in
the Airport Zoning Ordinance. NextEra purchases its wind turbines from General Electric
(GE). The shortest commercial wind turbine that GE actively markets in the United States
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is the 2.x MW 116-90 model, which has a 486 foot tip height. GE has a few shorter “special
purpose” or “niche” turbines that can be purchased, but they are not economically viable
for a commercial project like this one, and even they are taller than 400 feet.

This creates a practical difficulty in complying with the height restrictions. Any wind turbine
that Pegasus Wind would be forced to use to comply with the height regulations would be
less efficient and less technologically advanced, and would certainly require Pegasus Wind
to site more turbines in order to maximize the wind velocity and account for the limitations
of those smaller turbines. The increased height reduces the number of turbines required to
produce the desired megawatt total needed to sell the energy to Pegasus Wind’s power
provider. This, in turn, allows Pegasus Wind to stay farther away from inhabited structures,
which is required under township zoning ordinances.

Siting smaller turbines that comply with the height restrictions would also make it virtually
impossible for Pegasus Wind to achieve a reasonable rate of return. Pegasus Wind must
sell the energy from the project to a power provider. Because the newer, state-of-the-art
turbines are much more efficient than older, smaller models, no reasonable power provider
would agree to purchgse energy from Pegasus Wind if it knew that the company intended
to use older, substandard, less efficient turbines with lower output levels.

Nor can Pegasus Wind simply move the turbines further away from the Airport to comply
with the regulations. As discussed above, Pegasus Wind needs to site the wind turbines for
the Pegasus Wind Energy Center within ts land fabric (i.e. on leased property), in
communities where there is a strong wind resource and nearby transmission, and where
Pegasus Wind can comply with the local zoning requirements. That is what Pegasus Wind
has done. However, as shown in the maps attached to the Tuscola County Airport
Ordinance, the entirety of Juniata and Fairgrove Townships, and a substantial part of
Gilford Township, are located within the Airport Zoning Area and are subject to the
applicable height restrictions. Likewise, approximately half of Juniata and Fairgrove
Townships are located in Zone B and are subject to the more stringent height restrictions
for Zone B. And because the turbines must be sited a certain distance from people’s homes
and from each other in order to comply with local zoning restrictions, even if Pegasus Wind
were to reconfigure the turbine array within these townships, many of the turbines would
still need to be located in Zone B and would, therefore, still require variances. All of these
factors would create a practical difficulty or unnecessary hardship in complying with Section
3.5.

A literal application of the requirements in Section 3.6(G) would also create a practical
difficulty as to the 17 turbines in Zone B and the 16 turbines in Zone E. After extensive study,
the FAA determined that increasing the CMDA for the VOR/DME-A Circling Approach is
necessary because it “maintains the appropriate cbstacle clearance, negating any concern
for safety created by the proposals on the procedure.” (DNH at 10.) Again, Pegasus Wind
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cannot simply site small turbines or move the turbines further away from the Airport to
comply with the regulations. In fact, Pegasus Wind has already agreed to terminate a
portion of the original filings that would have significantly increased the approach
minimums; however, terminating or moving odditional turbines would make it virtually
impossible for Pegasus Wind to achieve a reasonable rate of return or comply with the
terms of its Power Purchase Agreement.

A denial of the proposed variances would also deprive the adjacent communities and up to
300 landowners of the ability to participate in and benefit from a wind farm, and undermine
the State’s regulatory commitment to low-cost clean energy. In granting these variances
for turbines for which the FAA has already reviewed, studied, and determined “non-
hazardous,” the Tuscola Area Airport Zoning Board of Appeals will allow for the combined
use of the region by aviation enthusiasts and businesses and the participating wind farm
communities and landowners.

(b) Relief granted would not be contrary to the public interest and approach protection;

Granting Pegasus Wind variances is appropriate and would not be contrary to the public
interest and approach protection. Juniata, Gilford, and Fairgrove Townships have already
determined that the Pegasus Wind Energy Center meets their respective special land use
permit requirements, including protection of health, safety, and welfare. Further, approach
protection was part of the consideration undertaken by the FAA’s study of the turbines that
are part of the Pegasus Wind Energy Center. The FAA ultimately concluded that the 33
turbines at issue will ensure safe approaches at the Tuscola Area Airport. Specifically, after
a thorough aeronautical study, the FAA determined that “the proposed construction would
not have a substantial adverse effect on the safe and efficient utilization of the navigable
airspace by aircraft or on any navigation facility and would not be a hazard to air navigation
providing the conditions set forth in this determination are met.” (DNH at 10.) Further, the
Airport Manager has stated: “We are confident that the FAA will review all the information
needed to make a decision in the matter of the wind turbines that will be in the airspace of
the [Tuscola Area Airport Authority] and we will support your finding in this matter.” (Exhibit
4) ‘

As it relates to the Tuscola Area Airport, the public interest is served in the preservation of
the safety and efficiencies of the airport. The FAA and Pegasus Wind'’s aviation consultants
have gone to great lengths to analyze the nature of air traffic operations at the airport.
Both have concluded that there will be no impact to the safety of air traffic operations as a
result of the proposed wind turbines.

The aeronautical studies concluded that the wind turbines will increase the CMDA for the
VOR/DME-A Circling Approach at the airport. This instrument approach procedure was
determined by the FAA, and in concurrence with an analysis of historical air traffic data by
Capitol Airspace, to be the least efficient of the three instrument approach procedures
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currently available to pilots operating into, and out of, the airport. Should there be a need
to actually fly an instrument approach into Tuscola Area Airport during inclement weather,
the more efficient and straight-in instrument approach procedures will be flown. This was
affirmed in FAA’s favorable DNHs, which also concluded that the VOR/DME-A Circling
Approach is only flown every 22.5-days (an average of 0.31 operations per week); this is
well below FAA’s threshold for significance, defined as an average of one or more flights
per week (FAA Order 74600.2M Paragraph 6-3-4). (DNH at 10.)

In addition, the FAA assessed for “plan on file” procedures that may be designed in the
future to support a planned runway at the airport. The FAA’s aeronautical study determined
that as many as 19 wind turbines could have an impact on future procedures. In response,
Pegasus Wind opted to withdraw the impacting turbines. Therefore, there is no impact on
the safety or efficiency of the current or planned procedures at the airport. These actions
demonstrate that Pegasus Wind has taken significant measures to ensure the preservation
of the public interest to the airport, users of the airport, and supporting businesses.

Approval of the variances will serve to accommodate both the aviation community and the
surrounding landowners and communities that have opted to participate and will benefit
from the Pegasus Wind Energy Center. Furthermore, and as stated above, the ability to
locate and develop the proposed wind farm in this location advances the renewable energy
goals of the State of Michigan.

(c) Relief granted would do substantial justice;

The grant of the variances will result in substantial justice to Pegasus Wind, the Tuscola
Area Airport, and the local communities that have approved special land use permits for
the Pegasus Wind Energy Center. As discussed above, if Pegasus Wind Is unable to obtain
the requested variances for the 17 turbines in Zone B and the 16 turbines in Zone E, it will
be unable to meet its obligations under the various agreements discussed above and will
not be able to construct the Pegasus Wind Energy Center. Approval of the requested
variances would have a minimal impact on the Tuscola Area Airport and will provide
substantial benefits for the surrounding community. Specifically, the Pegasus Wind Energy
Center will generate enough electricity to power approximately 70,200 homes. It will also
generate approximately 535 million in property tax revenue for Tuscola County, Juniata,
Gilford, and Fairgrove Townships, and the community schools.

(d) Relief granted would be in accordance with the spirit of the regulations of this Ordinance.
The spirit and intent of this Ordinance is reflected in the stated purpose in Section 1.2, which
is “to promote the health, safety, and welfare of the inhabitants of the County of Tuscola
by preventing the establishment of airport hazards, restricting the height of structures and
objects of natural growth and otherwise regulating the use of property in the vicinity of the
Tuscola Area Airport; providing for the allowance of variances from such regulations...”
Thus, the Ordinance, like the Airport Zoning Act itself, seeks to strike a balance between
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protecting the health, safety, and welfare and allowing variances for structures that do not
create airport hazards. The FAA’s analysis and recommendations along with the issuance
of the favorable determinations for the wind turbines, indicate the FAA’s concurrence that
the turbines that are part of the Pegasus Wind Energy Center are sufficiently protective of
the health, safety, and welfare of the inhabitants of Tuscola County and will not create
airport hazards. The design and layout of the array considers the .airport’s current and
adopted master plan. Pegasus Wind’s removal of 19 turbines from its array will further
ensure that the Tuscola Area Airport will not be impacted by the Pegasus Wind Energy
Center.

Section V. Variance Application Criteria

In addition to criteria established in Section 5.2.G(2} of the Tuscola Area Airport Zoning Ordinance, the
Application for Airport Zoning Application has identified criteria for those applicants seeking variance
requests. While the standards in the Airport Zoning Act and the Tuscola Area Airport Zoning Ordinance
ultimately control whether a variance should be granted, Pegasus Wind responds to the Application criteria
as follows:

Applicants for a Variance must demonstrate that:
1. The proposed variance involves practical difficulties or would result in unnecessary hardship;

A literal application or enforcement of the regulations would result in practical difficulty or
unnecessary hardship. On December 21, 2016, Public Act 342, known as the Clean
Renewable and Efficient Energy Act, was signed into law. The Renewable Energy Standard
requires Michigan electric providers to achieve a retail supply portfolio that increases from
10% in 2015 to 15% in 2021. In addition, DTE Energy and Consumers Energy recently agreed
to generate 25% of their power from renewable sources by 2030.

Siting a wind energy development requires, among other things, a strong wind resource,
suitable land available for lease, nearby transmission, a purchaser of the electric}'ty, and
compliance with local wind ordinances. Pegasus Wind, as it is configured, meets all of these
requirements. Wind data indicates that the Thumb region of Michigan has the best wind
resource in the State, making it a prime location for the development of wind farms.
NextEra Energy Resources originally intended to develop a wind farm called the Tuscola iif
Wind Energy Center in Ellington, Almer, and Fairgrove Townships through its subsidiary,
Tuscola Wind ill. Subsequent to Tuscola Wind iii’s application for special land use permits,
Ellington and Almer Townships adopted highly restrictive wind ordinances that make siting
wind turbines in those townships virtually impossible at this time.

As a result, NextEra Energy Resources has been forced to reconfigure its project under
Pegasus Wind to include the siting of turbines in Juniata and Gilford Townships and
additional turbines in Fairgrove Township that are in closer proximity to the Tuscola Area
Airport. Pegasus Wind has aiready invested substantial resources and committed capital
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to the project. Specifically, Pegasus Wind has entered into transmission easements and
feases with landowners, and has entered into a Power Purchase Agreement with Michigan
Public Power Agency and the lLansing Board of Water and Light for the Pegasus Wind
Energy Center. Pegasus Wind has also become obligated under a Generator
Interconnection Agreement under which it is committed to spend S10 million in energy
infrastructure improvements. Without the ability to site the 33 turbines within Zones B and
E, Pegasus Wind will be unable to meet its obligations under these agreements or develop
the Pegasus Wind Enérgy Center at all, resulting in practical difficulty and unnecessary
hardship.

A literal application of the requirements in Section 3.5(B) would create a practical difficuity
as to the 7 turbines in Zone B that exceed the height fimitations. Virtually all commercial
wind turbines sold on the market and used by developers like Pegasus Wind today are in
excess of 400 feet (total tip height) and would, therefore, violate the height limitations in
the Airport Zoning Ordinance. NextEra purchases its wind turbines from General Electric
(GE). The shortest commercial wind turbine that GE actively markets in the United States
is the 2.x MW 116-30 model, which has a 486 foot tip height. GE has a few shorter “special
purpose” or “niche” turbines that can be purchased, but they are not economically viable
for a commercial project like this one, and even they are taller than 400 feet.

This creates a practical difficulty in complying with the height restrictions. Any wind turbine
that Pegasus Wind would be forced to use to comply with the height regulations would be
less efficient and less technologically advanced, and would almost certainly require Pegasus
Wind to site more turbines in order to maximize the wind velocity and account for the
limitations of those smaller turbines. The increased height reduces the number of turbines
required to produce the desired megawatt total needed to sell the energy to Pegasus Wind'’s
power provider. This, in turn, allows Pegasus Wind to stay farther away from inhabited
structures, which is required under township zoning ordinances.

Siting smaller turbines that comply with the height restrictions would also make it virtually
impossible for Pegasus Wind to achieve a reasonable rate of return. Pegasus Wind must
sell the energy from the project to a power provider. Because the newer, state-of-the-art
turbines are much more efficient than older, smaller modeis, no reasonable power provider
would agree to purchase energy from Pegasus Wind if it knew that the company intended
to use older, substandard, less efficient turbines with lower output levels.

Nor can Pegasus Wind simply move the turbines further away from the Airport to comply
with the reguiations. As discussed above, Pegasus Wind needs to site the wind turbines for
the Pegasus Wind Energy Center within its land fabric (i.e. on leased property), in
communities where there is a strong wind resource and nearby transmission, and where
Pegasus Wind can comply with the local zoning requirements. That is what Pegasus Wind
has done. However, as shown in the maps attached to the Tuscola County Airport
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Ordinance, the entirety of Juniata and Fairgrove Townships, and a substantial part of
Gilford Township, are located within the Airport Zoning Area and are subject to the
applicable height restrictions. Likewise, approximately half of Juniata and Fairgrove
Townships are located in Zone B and are subject to the more stringent height restrictions
for Zone B. And because the turbines must be sited a certain distance from people’s homes
and from each other jn order to comply with local zoning restrictions, even if Pegasus Wind
were ta reconfigure the turbine array within these townships, many of the turbines would
still need to be located in Zone B and would, therefore, still require variances. All of these
factors would create a practical difﬁculty or unnecessary hardship in complying with Section
3.5(B}.

A literal application of the requirements in Section 3.6(G} would also create a practical
difficulty as to the 17 turbines in Zone B and the 16 turbines in Zone E. After extensive study,
the FAA determined that increasing the CMDA for the VOR/DME-A Circling is necessary
because it “maintains the appropriate obstacle clearance, negating any concern for safety
created by the proposals on the procedure.” Again, Pegasus Wind cannot simply site small
turbines or move the turbines further away from the Airport to comply with the regulations.
In fact, Pegasus Wind has already agreed to terminate a portion of the original filings that
would have significantly increased the approach minimums; however, terminating or
moving additional turbines would make it virtually impossible for Pegasus Wind to achieve
a reasonable rate of return or comply with the terms of its Power Purchase Agreement.

A denial of the proposed variances would also deprive the adjacent communities and up to
300 landowners of the ability to participate in and benefit from a wind farm, and undermine
the State’s regulatory commitment to low-cost clean energy. In granting these variances
for turbines for which the FAA has already reviewed, studied, and determined “non-
hazardous,” the Tuscola Area Airport Zoning Board of Appeals will allow for the combined
use of the region by aviation enthusiasts and businesses and the participating wind farm
communities and landowners.

2. The proposed variance would protect the aerial approaches of the Tuscola Area Airport;

Granting Pegasus Wind variances will protect aerial approaches. The FAA and Pegasus
Wind’s aviation consultants have gone to great lengths to analyze the nature of air traffic
operations at the airport. Both have conciuded that there will be no impact to the safety of
air traffic operations as a result of the proposed wind turbines, and that the 33 turbines at
issue will ensure safe approaches at the Tuscola Area Airport. Further, the Airport Manager
has stated: "We are confident that the FAA will review all the information needed to make
a decision in the matter of the wind turbines that will be in the airspace of the [Tuscola Area
Airport Authority] and we will support your finding in this matter.” (Exhibit 4.}

The aeronautical studies concluded that the wind turbines will increase the CMDA for the
VOR/DME-A Circling Approach at the airport. This instrument approach procedure was
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determined by the FAA, and in concurrence with an analysis of historical air traffic data by
Capitol Airspace, to be the least efficient of the three instrument approach procedures
currently available to pilots operating into, and out of, the airport. Should there be a need
to actually fly an instrument approach into Tuscola Area Airport during inclement weather,
the more efficient and straight-in instrument approach procedures will be flown. This was
offirmed in FAA’s favorable DNHs which also concluded that the VOR/DME-A Circling
Approach is only flown every 22.5 days (an average of 0.31 operations per week); this is
well below FAA’s threshold for significance, defined as an average of one or more flights
per week (FAA Order 74600.2M Paragraph 6-3-4). (DNH at 10.)

In addition, the FAA assessed for “plan on file” procedures that may be designed in the
future to support a planned runway at the airport. The FAA’s aeronautical study determined
that as many as 19 wind turbines could have an impact on future procedures. In response,
Pegasus Wind opted to withdraw the impacting turbines. Therefore, there is no impact on
the safety nor efficiency of the current or planned procedures at the airport. These actions
demonstrate that Pegasus Wind has taken significant actions to ensure the preservation of
the public interest to the airport, users of the airport, and supporting businesses.

3. The proposed variance would not destroy or impair the utility of the Tuscola Area Airport;
Significant time has been spent studying the airport. The studies done by the FAA and
Capitol Airspace show that the Pegasus Wind Energy Center will not destroy or impair the
utifity of the Tuscola Area Airport for the following reasons. First, historical air traffic data
and the FAA’s favorable DNHs clearly show that the affected instrument approach

. procedure is rarely used. Second, traffic data and climatological data show that pilots only
fly the VOR/DME-A Circling Approach during visual meteorological conditions. Third, as
mentioned above, pilots approaching the airport during instrument meteorological
conditions will prefer the more efficient and precise straight-in procedures. Fourth, the wind
turbines have been sited to remove impact on current and planned visual flight rules (VFR)
operations. As a result, zero air traffic operations will be affected by the construction of the
wind turbines. Therefore, the proposed wind turbines will not destroy nor degrade the utility
of the Tuscola Area Airport.

4. The proposed variance would do substantial justice and be in accordance with the Tuscola Area
Airport Zoning Ordinance;
As illustrated in the permit applications, all of the turbines in Zones B and E are in
accordance with the Tuscola Area Airport Zoning Ordinance with the exception of the height
requirement and the minimum descent altitude. The grant of the variances will result in
substantial justice to Pegasus Wind, the Tuscola Area Airport, and the local communities
that have approved special land use permits for the Pegasus Wind Energy Center. As
discussed above, if Pegasus Wind is unable to obtain the requested variances for the 33
turbines in Zone B and Zone E, it will be unable to meet its obligations under the various
agreements discussed above and will not be able to construct the Pegasus Wind Energy
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Center. Approval of the requested variances would have a minimal impact on the Tuscola
Area Airport and will provide substantial benefits for the surrounding community.
Specifically, the project will generate enough electricity to power approximately 70,200
homes. It will also generate approximately 535 million in property tax revenue for Tuscola
County, Juniata and Fairgrove Townships, and the community schools.

5. The requested variances would not be contrary to:
A. The public interest and safety of the public; nor to
B. The public interest and safety of the users of the Tuscola Area Airport; nor to

C. The public interest and safety of occupants of land in the vicinity of the Tuscola Area
Alrport; nor to

D. Any zoning ordinance or regutation of any polltical subdivision appiicable to the same
area.

Juniata, Gilford, and Fairgrove Townships have already determined that the Pegasus Wind
Energy Center meets their respective special land use permit requirements, including
protection of health, safety, and welfare. The FAA ultimately concluded that the 33 turbines
at issue will ensure safe approaches ot the Tuscola Area Airport. Approval of the variances
will serve to accommodate both the aviation community and the surrounding landowners
and communities that have opted to participate and will benefit from the Pegasus Wind
Energy Center. Furthermore, and as stated above, the ability to locate and develop the
proposed wind farm in this location advances the renewable energy goals of the State of
Michigan and will benefit both participating landowners and the local community.

Conclusion

Because Pegasus Wind’s applications for height variances under Section 3.5.8 for 7 turbines that are located
in Zone B of the Tuscola Area Airport Permit Thresholds Map of the Tuscola Area Airport Zoning Ordinance
meet the requirements of the Airport Zoning Act and the Tuscola Area Airport Zoning Ordinance, as well as
the criteria set forth in the Airport Zoning Board of Appeals Variance Application, Pegasus Wind respectfully
requests that the Airport Zoning Board of Appeals grant height variances for the 7 turbines in Zone B listed
on the spreadsheet attached as Exhibit 5.

Similarly, because Pegasus Wind’s applications for variances under Section 3.6.G for the 17 turbines
located in Zone B and the 16 turbines located in Zone E of the Tuscola Area Airport Permit Thresholds Map
of the Tuscola Area Airport Zoning Ordinance meet the requirements of the Airport Zoning Act and the
Tuscola Area Airport Zoning Ordinance, as well as the criteria set forth in the Airport Zoning Board of
Appeals Variance Application, Pegasus Wind respectfully requests that the Airport Zoning Board of Appeals
grant variances for the 33 turbines in Zones B and E listed on Exhibit 5 that raise the CFS VOR/DME-A CMDA.
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TUSCOLA COUNTY
AIRPORT ZONING ADMINISTRATIVE AGENCY
Mike Yates, Zoning Administrator

VIA US MAIL - RETURN RECEIPT REQUESTED
June 10, 2019

Erico J. Lopez
Pegasus Wind LLC
700 Universe Blvd
Juno Beach, FL 33408

RE: Tuscola Airport Zoning Permit Application - Aeronautical Study No. 2018-WTE-16-OE.
Mr. Lopez:

Pursuant to the Tuscola Area Airport Zoning Ordinance (the “Ordinance”), an Airport Zoning
Permit is required in connection with construction of certain structures within the Airport Zoning
Area. Such permits may be issued upon application and satisfaction of the various requirements
outlined in the Ordinance. Under the Ordinance, the undersigned Airport Zoning Administrator
is responsible for reviewing and either granting or denying any such Airport Zoning Permit
Applications submitted pursuant to the Ordinance.

On April 18, 2019, the Airport Zoning Administrator received an Airport Zoning Permit
Application (“Application”) for this proposed structure. The following items were submitted in
addition to the Application itself:

Land use permit information;

Federal Aviation Administration Determination of No Hazard information;
Site Plan information; and

A project narrative.

Pursuant to Article 4, Section 4.2B(1) of the Ordinance, each Application must include a site
plan with “[a] scale of not less than one (1) inch equals fifty (50) feet if the subject property is
less than three (3) acres and one (1) inch equals one hundred feet if three (3) acres or more.” The
subject property is greater than thee (3) acres. Correspondingly, the appropriate scale required
by the Ordinance was one (1) inch equals one hundred feet. The site plan included with the
Application did not include this scale. Therefore, the Application was deficient upon
submission. An updated stte plan including the appropriate scale drawings was submitted on
May 13, 2019. The Application was deemed to have been re-submitted as of that date.
Applicant confirmed this date in correspondence to the Airport Zoning Administrator.
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Pursuant to Article 3, Section 3.5 of the Ordinance, unless the Airport Zoning Administrator
determines—based on the study of an aeronautical engineer—that the proposed use would cause
“an imminent and material interference with a terminal obstacle clearance area, a departure area,
turn and termination area, or circling area” then a permit shall issue if all of the following
conditions are met:

* A land use permit has been issued by the governing municipality;

s The structure’s height or use 1s not inconsistent with this Ordinance;

e The landowner has obtained a determination of no hazard by the Federal Aviation
Administration (“FAA”) if application required; and

e The landowner has obtained an opinion from the Michigan Aeronautics Commission
(“MAC”) that a Michigan Tall Structure Permit could be issued, if required by MAC.,

The Airport Zoning Administrator has reviewed the application related to Aeronautical Study
No. 2018-WTE-16-OE and reaches the following conclusions with regard to the requirements
outlined above.

With regard to land use permitting, the structure related to Aeronautical Study No. 2018-WTE-
16-OE is situated in Fairgrove Township. The application materials include evidence of a valid
land use permit related to this proposed structure. Accordingly, this requirement is fulfilled.

The structure’s height and use must be consistent with the Ordinance. Having reviewed the
Application and attached materials, the relevant provisions of the Ordinance, and the FAA
Determination of No Hazard for this proposed structure, the Airport Zoning Administrator has
determined that this requirement is fulfilled with regard to the proposed structure.

The applicant must also obtain a Determination of No Hazard from the FAA with regard to any
structure for which FAA application is required. Here, a Determination of No Hazard for the
subject Aeronautical Study has been issued. This Determination of No Hazard was final and not
subject to petition for review. Accordingly, this requirement is fulfilled.

Applicant is also required to provide an opinion from MAC that a Michigan Tall Structure
Permit could be issued by MAC for the proposed structure, if such a permit is required. As of
the date of this correspondence, Applicant has provided some correspondence from MAC, but
such correspondence does not indicate that either: (1) a Michigan Tall Structure Permit could be
issued for this proposed structure, or (2) that a Michigan Tall Structure Permit is not required for
this proposed structure. Accordingly, this requirement is not yet satisfied with regard to the
proposed structure.

Based upon the forgoing, it is the decision of the Airport Zoning Administrator that this
Application is CONDITIONALLY APPROVED subject to the Airport Zoning Administrator’s
receipt of written confirmation from MAC that either: (1) a Michigan Tall Structure Permit
could be issued with regard to the proposed structure, or (2) that a Michigan Tall Structure
Permit is not required for this proposed structure. Receipt of an actual Tall Structure Permit
would also satisfy this requirement. This conditional approval does not permit Applicant to
construct the proposed structure until approval becomes final. This conditional approval shall
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become final when the Airport Zoning Administrator confirms to Applicant in writing its receipt
of the above-described confirmation from MAC. If this confirmation is not received by the
Airport Zoning Administrator on or before August 5, 2019, then this conditional approval shall
expire and be automatically rescinded, and the Application will be considered denied for failure
to comply with Article 3, Section 3.5D of the Ordinance.

If this conditional approval expires, the application is denied, and such denial may be appealed to
the Tuscola County Airport Zoning Board of Appeals by submitting a notice of appeal specifying
the grounds of appeal to the Airport Zoning Administrator within thirty (30) days of the effective
date of said denial.

Mfchacl Yates |
Airport Zoning Administrator

Signed,

ZBA 004122
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TUSCOLA COUNTY
AIRPORT ZONING ADMINISTRATIVE AGENCY
Mike Yates, Zoning Administrator

Vid US MAIL - RETURN RECEIPT REQUESTED
June 10, 2019

Erico J. Lopez
Pegasus Wind LLC
700 Unuiverse Blvd
Juno Beach, FL 33408

RE:  Tuscola Airport Zoning Permit Application - Aeronautical Study No. 2018-WTE-21-OE.
Mr. Lopez:

Pursuant to the Tuscola Area Airport Zoning Ordinance (the “Ordinance’), an Airport Zoning
Permit is required in connection with construction of certain structures within the Airport Zoning
Area. Such permits may be issued upon application and satisfaction of the various requirements
outlined in the Ordinance. Under the Ordinance, the undersigned Airport Zoning Administrator
is responsible for reviewing and either granting or denying any such Airport Zoning Permit
Applications submitted pursuant to the Ordinance.

On Aprl 18, 2019, the Airport Zoning Administrator received an Airport Zoning Permit
Application (“Application”) for this proposed structure. The following items were submitted in
addition to the Application itself:

e Land use permit information;

e Federal Aviation Administration Determination of No Hazard information;
+ Site Plan information; and

s A project narrative.

Pursuant to Article 4, Section 4.2B(1) of the Ordinance, each Application must include a site
plan with “[a] scale of not less than one (1} inch equals fifty (50} feet if the subject property is
less than three (3) acres and one (1) inch equals one hundred feet if three (3) acres or more.” The
subject property is greater than thee (3) acres. Correspondingly, the appropriate scale required
by the Ordinance was one (1) inch equals one hundred feet. The site plan included with the
Application did not include this scale. Therefore, the Application was deficient upon
submission. An updated site plan including the appropriate scale drawings was submitted on
May 13, 2019. The Application was deemed to have been re-submifted as of that date.
Applicant confirmed this date in correspondence to the Airport Zoning Administrator,

ZBA 004138
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Pursuant to Article 3, Section 3.5 of the Ordinance, unless the Airport Zoning Administrator
determines—based on the study of an aeronautical engineer—that the proposed use would cause
“an imminent and material interference with a terminal obstacle clearance area, a departure area,
turn and termination area, or circling area” then a permit shall issue if all of the following
conditions are met:

* A land use permit has been issued by the governing municipality;

o The structure’s height or use is not inconsistent with this Ordinance;

e The landowner has obtained a determination of no hazard by the Federal Aviation
Administration (“FAA”) if application required; and

e The landowner has obtained an opinion from the Michigan Aeronautics Commission
(“MAC?”) that a Michigan Tall Structure Permit could be issued, if required by MAC.

The Airport Zoning Administrator has reviewed the application related to Aeronautical Study
No. 2018-WTE-21-OFE and reaches the following conclusions with regard to the requirements
outlined above.

With regard to land use permitting, the structure related to Aeronautical Study No. 2018-WTE-
21-OE is situated in Fairgrove Township. The application materials include evidence of a valid
land use permit related to this proposed structure. Accordingly, this requirement is fulfilled.

The structure’s height and use must be consistent with the Ordinance. Here, the applicant
included information with the Application admitting that this proposed structure would raise
descent minimums contrary to Article 3, Section 3.6G of the Ordinance. Accordingly, this
requirement is not satisfted with regard to the proposed structure.

The applicant must also obtain a Determination of No Hazard from the FAA with regard to any
structure for which FAA application is required. Here, a Determination of No Hazard for the
subject Aeronautical Study has been issued. However, pursuant to the FAA’s determination
letter, such decision would only become final if no valid petitions for review were filed prior to
May 13, 2019. In the case of a valid petition for review, the FAA states that “this determination
will not become final pending disposition of the petition.” Here, the Airport Zoning
Administrator’s review of information publicly available on the FAA website and information
provided by Attorney Alan Armstrong shows that the Determination of No Hazard for
Aeronautical Study No. 2018-WTE-21-OE is the subject of a valid petition for review. Thus, the
determination has not become final.

Applicant is also required to provide an opinion from MAC that a Michigan Tall Structure
Permit could be 1ssued by MAC for the proposed structure, if such a permit is required. As of
the date of this correspondence, Applicant has provided some correspondence from MAC, but
such correspondence does not indicate that either: (1) a Michigan Tall Structure Permit could be
issued for this proposed structure, or (2) that a Michigan Tall Structure Permit is not required for
this proposed structure.

Based upon the forgoing, it is the decision of the Airport Zoning Administrator that this
Application is DENIED because the proposed structure would raise descent minimums contrary

ZBA 004139
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to Article 3, Section 3.6G of the Ordinance. Because this application 15 denied on the foregoing
basis, the Airport Zoning Administrator does not decide whether the requirements of obtaining
an FAA Determination of No Hazard and a MAC opinion letter are satisfied at this time.

This denial may be appealed to the Tuscola County Airport Zoning Board of Appeals by
submitting a notice of appeal specifying the grounds of appeal to the Airport Zoning
Administrator within thirty (30) days of this written decision.

SIAY

Michael Yates
Airport Zoning Administrator

ZBA 004140
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FAIRGROVE TOWNSHIP

5758 VanGiesen Road
Fairgrove, Mi 48733

May 7, 2019

Manager of Airspace Policy Group
Mail Processing Center

Federal Aviation Administration
800 Independence Avenue, SW
Room 423

Washington D.C. 20591

Re:  Pegasus Wind LLC Acronautical Study #2018-WTE-21 to 75-OE
and 2019 WTE-78 to 84-OE

Dear Sir or Madam:

We are submitting this communication to you as the authorized representatives of
Fairgrove Township, which is located in Tuscola County, Michigan. Fairgrove Township is
located in Township 13 North, Range 8 East of the State of Michigan survey quadrants. The
content of this leiter has been reviewed, endorsed and approved by the other mumicipal officers
that appear below.

This letter is to urge the Federal Aviation Administration to affirm the Determination Of
No Hazard To Air Navigation as it pertains to the Pegasus Wind project, which is proposed to
be constructed and operated in Fairgrove Township and in Juniata Township, Tuscola County,
Michigan.

By way of background, it is my understanding that the Pegasus wind project is owned
and operated by NextEra Energy Company. That organization has previously developed and
operates a wind turbine project in Fairgrove Township commonly known as “Tuscola Bay Wind
IP* which consists of 37 wind turbines, a substation, above-ground and below-ground electrical
transmission lines and related transformers and equipment, This project was approved by
Fairgrove Township in 2013. T has produced substantial economic benefits to Fairgrove
Township, farm landlords and the taxing authorities in Tuscola County. We have encountered
no difficulties with the operation of that system.

Similarly, Fairgrove Township has approved the site plans for locating approximately 37
additional wind turbines and related equipment and improvements in the Township by Pegasus
Wind LLC. T understand this project is meeting substantial resistance from individuals who have
populated organizations such as Ellington Township, Almer Township, Juniata Township and
most recently, the Tuscola County Airport Authority. We believe their agenda is to block the
development of any wind project anywhere in Tuscola County. They are using the Tuscola
County Airport Authority and the FAA review process as their most recent methed to obstruct
the construction of this project.

ZBA 004459
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Federal Aviation Administration
May 7, 2019
Page 2

We find it interesting that Almer Township and Ellington Township have now populated
the Tuscola County Atrport Authority and intend to appeal the Determination Of No Hazard To
Air Navigation as members of the Tuscola County Airport Authority. It is especially ironic,
since neither township is slated to have wind turbines developed within their boundaries as part
of the Pegasus Wind project.

Almer Township joined the Tuscola County Airport Authority within the past 18 months,
and Ellington Township joined in the past 30 days. Neither has been a member of the Tuscola
County Airport Authority for at least the preceding 10 to 12 year period, which reflects their
disinterest in the activities of that orgamization. Jt is my understanding that the current
membership of the Tuscola County Airport Authority lacks any aviation experience. We believe
that the Tuscola County Airport Authority has heen turned into a defacto anti-wind advocacy
body. We urge you to consider their agenda and lack of aviation expertise in evaluating their
objections to the Determination Of No Hazard fo Air Navigation, which was issued by the
Obstruction Evaluation Group of the Federal Aviation Administration on April 3, 2019.

We also note that when the application of Pegasus Wind LL.C was first submitted to the
Federal Aviation Administration, the 2018 studies were circularized on March 29, 2018 to all
known aviation interests. The Tuscola County Airport Authority submitted a letter supporting
the FAA process and did not object to the project. Obviously, that position has changed as a
result of the anti-wind activists now populating the Tuscola County Airport Authority board.

In conclusion, we urge the Federal Aviation Administration to affirm the Determination
Of No Hazard To Air Navigation and authorize Pegasus Wind LLC to proceed with
construction of their wind turbine project, in conformity with the determinations.

It you have any questions regarding this matter, please feel free to contact us.

Keith Aeder
Supervisor, Fairgrove Township

Christine Kolar
Clerk, Columbia Township

QW‘W R - w
Donald Schmuck
Supervisor, Akron Township

Fowe \Hochosy

James Stockmeyer
Supervisor, Gilford Township

ZBA 004460
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Federal Aviation Administration
May 7, 2019
Page 3

ovra) UWdoakl

Jamie Wark

hmes Dickinson '
President, VHZT f%@ﬂ
Carl Childs

President, Village of Mdees g (£ €4V
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ALAN ARMSTRONG
ATTORNEY AT LAW

2000 CHAMSBLEE-TUGKER ROAD
BUNDING 5, SUITE a=0

(770) aB1-0313
FAX {770) 451-0017

Tusccla County Commissioners
¢/o Jodi Fetting, County Clerk
125 W. Lincoln St.

Suite 500

Caro, M1 48723

Michigan Department of Transportation
c/o Hilary Hoose, Aeronautics Analyst
2700 Port Lansing Road

Lansing, MI 48906

Juniata Township Board
c/o Brenda Bigham, Clerk
1050 S. Fenner Rd.

Caro, MI 48723

Gilford Township Board
c/o Robert .. Haines, Clerk
6230 Gilford Road
Fairgrove, MI 48733

ATLANTA, GEORGIA OO G-]

alen@alenarmstronglew com
www.alanarmstronglaw.com

May 13, 2019

Via Email

clerk@fairgrovetwp.org
gilfordtwp@airadvantage.net

MDOT Tall Structures(@michigan.gov
gi ffordtwg@- airadvantage.net

: Via Facsimile
517-886-0366

Tuscela Building Codes

c/o Curtis Stowe

SCMCCI

1309 Cleaver Road, Suite A
Caro, M1 48723-9135

Tuscola County Airport Zoning Adm.
¢/o0 Michael Yates

125 W. Lincoln St., Suite 500

Caro, M1 48723

Fairgrove Township Board
c/o Katie Gebhardt, Clerk
5002 Center St.

Fairgrove, M1 48733

Re; Petition for Review of FAA Determinations of No Hazard

Dear Sir or Madam:

Please be advised that the undersigned represents The Friends of the Tuseola Area Airport, Inc,
(“The Friends™), and the Tuscola Area Airport Authority, and other similarly situated individuals and
entities, in filing a Petition for Review of the April 3, 2019, to the Determinations of No Hazard fo Air
Navigation (“DNH”) issued by the Federal Aviation Administration (FAA). The Aeronautical Study
Numbers for the Deterininations of No Hazard are set forth in footnote 1 below,’

! Aeronautical Study Numbers: 201 8-WTE-21-0OE through 2018-WTE-35-0E; 2018-WTE-38-OFE; 2018-WTE-40-
OE; 2018-WTE-41-OF; 2018-WTE-47-0E; 2018-WTE-48-0OF; 2018-WTE-49-0OE; 2018-WTE-55-OF throngh
2018-WTE-60-0E; 201 8-WTE-64-0OF thrDugh 2018~-WTE-67-0OF, 2018-WTE-68-0OF; 2018-WTE-69-OF through

ZBA 003731
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Tuscola County Commissioners, et al,
May 13, 2019
Page 2

Notice from the FAA regarding the acceptance of The Friends Petition for Review filed May 2,
2019, has been received and is attached as Exhibit A. The Petition was validated and accepted with the
following terminology:

The determination(s) issued for the subject Aeronautical Study Number(s) (2019-AWA-
OE) will not become final pending disposition of the petition. The Federal
Communications Commission (FCC) will also be notified if the structure(s) is subject to
their licensing authority.

Therefore, I respectfully request that you take no action concerning this issuance of any permits
or other authorizations for construction of operation or the proposed Pegasus Wind Energy facility whiie
this Petition for Review remains pendiog.

The Determinations of No Hazard recite that the FAA’s April 3, 2019, Determinations are not
final. In fact, each Determination states, in pertinent part;

This determination becomes final on May 13, 2019 unless a petition is timely filed. In
which case, this determination will not become final pending disposition of the petition.

To repeat, the Petition for Review has been filed and accepted as valid.

Therefore, since the April 3, 2019, Determinations of No Hazard are NOT final until a decision is
rendered by the FAA on the Petition for Review filed May 2, 2019, no action, including permits,
construction, hearings, or similar activities that wou!d rely upon FAA approval will be allowed.

In light of the foregoing, it appears no Tall Structure approvals can be issued by MDOT/MAC
while the FAA considers the Petition for Review, Furthermore, it appears no pennits can be lawfully
issued by the Tuscola Area Airport Zoning Administrator or variances granted by the Zoning Board of
Appeals while the Petition for Review is being considered by the FAA.

Thank you for your time and attention to this matter.

Sincerely,

Alan Armstron ,« S
AAkjw
Enclosure

2018-WTE-72-OF; 2018-WTE-75-OE,; 2018-WTE-77-OE; 2019-WTE-78-OF through 2019-WTE-82-QE; 201%-
WTE-83-0E; 2019-WTE-§4-OFE; 2019-WTE-§5-OF; and 2018-WTE-3995-OF through 20 8-WTE-4003-0OE.

ZBA 003732
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TUSCOLA COUNTY AIRPORT ORDINANCE PERMIT ANALYSIS SHEET
Zones ALE
(a copy to be filed with each application record)

4

1. -v v (r Y’ GG Township or Municipality ﬂ(if?f "51 (date)
2. P.QVA\QV<‘\)) \)) {‘l& ' 16(‘ }-!/ &‘ {\) \ab/‘\( QJ o {l L 33466
(Name of Applicant) : (Address of Apphcant)
4322 32 47 A R A I LI

(Location of building site - Latitude and Longitude)

(Note: If a permit is to be issued all conditions imposed by the FAA and/or MAC, plus any conditions
imposed or required by local Ordinances should be included in the appropriate blanks on the
permit.

If height of structure is twenty-five (25) feet or less no permit is required.
If height of structure is greater than five hundred (500) feet a variance is required.

(Yes or No) Land use permit has been issued by above Municipality. y€ \
If no, 2 permit CAN NOT be issued. Copy of land use permit to be filed with application

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY
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»

(Yes or No) Purposed structure will be compliant with Sec. 3.6 of the Tuscola Area Airport u Q
Zoning Ordinance. If also in zones 1-5, is compliant with zone use guidelines.
If no, a permit CAN NOT be issued, VARIANCE IS REQUIRED.

5. (Yes or No) An FAA permit or determination of no hazard has been issued.
Required if purposed height is greater than two hundred (200) feet above ground level.

*

Zone location of proposed structure.
(Choose A or E see map 1 page Al of ordinance) Also check for zones 1-5, special conditions exist.

7. Elevation of land at structure site.
8. Enter Permit Threshold for the zone indicated on line 6 from chart 2
9. Add lines 7 and §:

10. Airport elevation. 701

11. Enter Permit Threshold for the zone indicated on line 6 from chart 2
12. Add lines 10 and 11
13. Enter the smaller of lines 9 and 12.

14. Total elevation of purposed structure. (Land elevation plus Height of sturcture)

15. Compare the values on lines 13 and 14. If line 14 is less than line 13, no permit is required.
If line 14 is greater than or equal to line 13 a permit or variance is required. Continue for determination.

ZONES A& E-PAGE 1
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Value from line 14

16. Enter the Height Limit for Zone of structure from chart 1 below.

17. Compare the values on lines 14 and 16. If line 14 is greater than line 16, A VARIANCE IS REQUIRED.

If line 14 is equal to or less than line 16, a permit may be issued.

CHART 1: HEIGHT LIMITS CHART 2 : PERMIT THRESHOLDS
Zone A but not 1-5 851 feet ASL Zone Abutnot 1-5 |35 feet
Zones 1-5 Value of A-E Zone Zones 1-35 25 feet
Zone E 1201 feet ASL Zone E 499 feet
VARIANCE REQUIRED ?:

If a variance is required and desired by the applicant, file the following with the Airport Zomng Appeals Board.

1. Copy of application for Tuscola Tall Structures Permit with attached site plan.
2. Approved municipality land use permit.

3. Copy of this form.
4. Copies of all FAA and MAC documents.

ZONES A & E -PAGE 2
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APPLICATION FOR AIRPORT ZONING PERMIT
Tuscola County Airport Zoning Ordinance

Sections 1-6 To Be Completed by Applicant
Failure to provide complete information may result in a delay of review or denial of a permit.
If an FAA for 7460-1, Notice of Proposed Construction or Alteration, bas been submitted for review, include a
copy of that application and/or response letter from the FAA with this application along with any other
supporting documentation.

1. Contact Information
Applicant Information Engineer/Architect Information

Name Pegasus Wind, LLC Name Atwell

Contact Erico Lopez Contact Tim Jones
Address_ 700 Universe Blvd. Address Two Towne Sq Suite 700
City/State/ Zip_Juno Beach, FL 33408 City/State/Zip__Southfield, MI 48076
Phone_561-691-3010 Phone__ 248-447-2000
2. Structure Information

Type of Construction Elevations
_X New Construction ____Alteration Ground Elevation 657ft  (MSL)
____Permanents ___Temporary Height of Structure  + _ 486ft (AGL)

Top Elevation 1143ft (MSL)

Description & Use of Structure (dimensions, type of construction, purpose, etc)

3. Site Information

Site Address: Darbee Rd Township Fairgrove Section 12

City/State/Zip_Akron, MI, 48701 Latitude 43-32-32.87

Nearest Road Intersection N Sheridan Rd & W Darbee Iongitude 83-28-44.32

ZBA 000010
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4. DRAWING INFORMATION

Request will not be considered without an engineered drawing/site plan set which illustrates the following:

Drawing identification (file name or # and date) Engineers Seal
Scale Contact Information
Site Map Profile view of Structure

5. REMARKS (Information which might have value in making determination)

6. Certification
[ hereby certify that all statements on this application are true and correct.
Signature; QQES Date_ 4-15-19
Name and Title of Person Filing Application: Erico Lopez - Project Manager  PH_561-691-3010
FORINTERNAL USE ONLY
Airport Ordinance Administrator Review
Date Received Site Location: Zone Amount of Fee Attached §
Elevation Information Ground elevation at site
Height of Structure
Top Elevation
Allowable Elevation
FAA Form 7460-1 Form Required Yes No
Date Submitted to FAA
Date of Response from FAA
Response from FAA Approved Denied
FAA Comments
Permit No: Date Approved ' Date Denied

Comments or restrictions:

Tuscola Airport Ordinance Administrator - Signaturs Tuscola Airpert Ordinance Administrator - Print or Type

ZBA 000011
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April 16,2018

Federal Aviation Administration
Southwest Regional Office
Obstruction Evaluation Group
10101 Hillwood Parkway

Fort Worth TX 76177

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

Re: Aeronautical Study Numbers 2018-WTE-16-OE thru 2018-WTE-77-OE

The Tuscola Area Airport Authority would like to take this opportunity to respond to the
above study numbers.

The FAA, MDOT Aeronautics and the Tuscola Area Airport Authority have had a long
and successful relationship.

We, TAAA, look to you, FAA, for guidance and recommendations in all matters of this
type.

We are confident that the FAA will review all the information needed to make a decision

in the matter of the wind turbines that will be in the airspace of the TAAA and we will
support your findings in this matter.

Sincerely,

Tuscola Area Airport Authority (CFS)
1750 Speirs Dr.
Caro M1 48723

359



. Mail Processing Center Aeronautical Stndy No.
f Federal Aviation Administration 2018-WTE-21-0E
¥ Southwest Regional Office

Obstruction Evaluation Group
10101 Hillwood Parkway
Fort Worth, TX 76177

Issued Date: 04/03/2019
Erico J. Lopez
Pegasus Wind LLC

700 Universe Blvd FEW/JB
Juno Beach, FL 33408

** DETERMINATION OF NO HAZARD TO AIR NAVIGATION **

The Federal Aviation Administration has conducted an aeronautical study under the provisions 0f49 U.S.C.,
Section 44718 and if applicable Title 14 of the Code of Federal Regulations, part 77, concerning:

Structure: Wind Turbine 6

Location: Caro, M1

Latitude: 43-32-32.87N NAD 83
Longitude: 83-28-44 32W

Heights: 657 feet site elevation (SE)

486 feet above ground level (AGL)
1143 feet above mean sea level (AMSL)

This aeronautical study revealed that the structure would have no substantial adverse effect on the safe

and efficient utilization of the navigable airspace by aircraft or on the operation of air navigation facilities.
Therefore, pursuant to the authority delegated to me, it is hereby determined that the structure would not be a
hazard to air navigation provided the following condition(s) is(are) met:

As a condition to this Determination, the structure is to be marked/lighted in accordance with FAA Advisory
circular 70/7460-1 L Change 2, Obstruction Marking and Lighting, white paint/synchronized red lights -
Chapters 4,12& 13(Turbines).

Any failure or malfunction that lasts more than thirty (30) minutes and affects a top light or flashing obstruction
light, regardless of its position, should be reported immediately to (877) 487-6867 so a Notice to Airmen
(NOTAM) can be issued. As soon as the normal operation is restored, notify the same number.

It is required that FAA Form 7460-2, Notice of Actual Construction or Alteration, be e-filed any time the
project is abandoned or:

__X__ Atleast 10 days prior to start of construction (7460-2, Part 1)
__ X Within 5 days after the construction reaches its greatest height (7460-2, Part 2)

See attachment for additional condition(s) or information.

Your request for consideration to utilize an Aircraft Detection Lighting System to operate the recommended
lighting is approved provided that the equipment meets established technical standards.

Page 1 of 12 ZBA 000015
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This determination expires on 10/03/2020 unless:

(a) the construction is started (not necessarily completed) and FAA Form 7460-2, Notice of Actual
Construction or Alteration, is received by this office.
(b)  extended, revised, or terminated by the issuing office.

NOTE: REQUEST FOR EXTENSION OF THE EFFECTIVE PERIOD OF THIS DETERMINATION MUST
BE E-FILED AT LEAST 15 DAYS PRIOR TO THE EXPIRATION DATE. AFTER RE-EVALUATION

OF CURRENT OPERATIONS IN THE AREA OF THE STRUCTURE TO DETERMINE THAT NO
SIGNIFICANT AERONAUTICAL CHANGES HAVE OCCURRED, YOUR DETERMINATION MAY BE
ELIGIBLE FOR ONE EXTENSION OF THE EFFECTIVE PERIOD.

This determination is subject to review if an interested party files a petition that is received by the FAA on or
before May 03, 2019. In the event a petition for review is filed, it must contain a full statement of the basis upon
which it is made and be submitted to the Manager of the Airspace Policy Group. Petitions can be submitted via
mail to Federal Aviation Administration, 800 Independence Ave, SW, Room 423, Washington, DC 20591, via
email at OEPetitions@faa.gov, or via facsimile (202) 267-9328.

This determination becomes final on May 13, 2019 unless a petition is timely filed. In which case, this
determination will not become final pending disposition of the petition. Interested parties will be notified of
the grant of any review. For any questions regarding your petition, please contact Airspace Policy Group via
telephone — 202-267-8783.

This determination is based, in part, on the foregoing description which includes specific coordinates and
heights. This determination is valid for coordinates within one (1) second latitude/longitude and up to the
approved AMSL height listed above (provided the AGL height does not exceed 499 feet). If a certified 1A or
2C accuracy survey was required to mitigate an adverse effect, any change in coordinates or increase in height
will require a new certified accuracy survey and may require a new aeronautical study.

If construction or alteration is dismantled or destroyed, you must submit notice to the FAA within 5 days after
the construction or alteration is dismantled or destroyed.

Additional wind turbines or met towers proposed in the future may cause a cumulative effect on the national
airspace system. All information from submission of Supplemental Notice (7460-2 Part 2) will be considered
the final data (including heights) for this structure. Any future construction or alteration, including but not
limited to changes in heights, requires separate notice to the FAA.

Obstruction marking and lighting recommendations for wind turbine farms are based on the scheme for the
entire project. ANY change to the height, location or number of turbines within this project will require a
reanalysis of the marking and lighting recommendation for the entire project. In particular, the removal of
previously planned or built turbines/turbine locations from the project will often result in a change in the
marking/lighting recommendation for other turbines within the project. It is the proponent's responsibility to
contact the FAA to discuss the process for developing a revised obstruction marking and lighting plan should
this occur.

In order to ensure proper conspicuity of turbines at night during construction, all turbines should be lit with
temporary lighting once they reach a height of 200 feet or greater until such time the permanent lighting
configuration is turned on. As the height of the structure continues to increase, the temporary lighting should
be relocated to the uppermost part of the structure. The temporary lighting may be turned off for pericds when

Page 2 of 12
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they would interfere with construction personnel. If practical, permanent obstruction lights should be installed
and operated at each level as construction progresses. An FAA Type L-810 steady red light fixture shall be
used to light the structure during the construction phase. If power is not available, turbines shall be lit with self-
contained, solar powered LED steady red light fixture that meets the photometric requirements of an FAA Type
L-810 lighting system. The lights should be positioned to ensure that a pilot has an unobstructed view of at least
one light at each level. The use of a NOTAM (D) to not light turbines within a project until the entire project
has been completed is prohibited.

This determination does include temporary construction equipment such as cranes, derricks, etc., which may be
used during actual construction of the structure. However, this equipment shall not exceed the overall heights as
indicated above. Equipment which has a height greater than the studied structure requires separate notice to the

FAA.

This determination concerns the effect of this structure on the safe and efficient use of navigable airspace
by aircraft and does not relieve the sponsor of compliance responsibilities relating to any law, ordinance, or
regulation of any Federal, State, or local government body.

This aeronautical study considered and analyzed the impact on existing and proposed arrival, departure, and
en route procedures for aircraft operating under both visual flight rules and instrument flight rules; the impact
on all existing and planned public-use airports, military airports and aeronautical facilities; and the cumulative
impact resulting from the studied structure when combined with the impact of other existing or proposed
structures. The study disclosed that the described structure would have no substantial adverse effect on air
navigation.

An account of the study findings, aeronautical objections received by the FAA during the study (if any), and the
basis for the FAA's decision in this matter can be found on the following page(s).

If we can be of further assistance, please contact Steve Phillips, at (816) 329-2523, or steve.phillips@faa.gov.
On any future correspondence concerning this matter, please refer to Aeronautical Study Number 2018-
WTE-21-OE.

Signature Control No: 352294984-401412437 (DNH-WT)
Mike Helvey
Manager, Obstruction Evaluation Group

Attachment(s)
Additional Information
Map(s)
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Additional information for ASN 2018-WTE-21-OE

Abbreviations:

AGL, Above Ground Level

AMSL, Above Mean Sea Level

ASN, Aeronautical Study Number
ASR, Airport Surveillance Radar
ATC, Air Traffic Control

CFR, Code of Federal Regulations
CG, Climb Gradient

DME, Distance Measuring Equipment
GPS, Global Positioning System

IAP, Instrument Approach Procedure
IFR, Instrument Flight Rules

MDA, Minimum Descent Altitude
NM, Nautical Mile

RNAYV, Area Navigation

RWY, Runway

Std., Standard

VFR, Visual Flight Rules

VHF, Very High Frequency

VOR, VHF Omnidirectional Radio Range System

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

The proposed structures are part of a proposed wind farm and would be located approximately 3.27 - 9.03 NM
west through north of the Airport Reference Point for the Tuscola Area Airport (CFS), Caro, MI. The ASNs
with coordinates, AGL heights, and AMSL heights are as follows:

ASN /  Latitude / Longitude /AGL/AMSL
2018-WTE-21-OE / 43-32-32.87N / 83-28-44.32W / 486 / 1143
2018-WTE-22-OE / 43-32-35.47N / 83-28-17.24W / 486 / 1154
2018-WTE-23-OE / 43-32-10.70N / 83-29-27.38W / 486 / 1142
2018-WTE-24-OE / 43-32-00.22N / 83-28-38.84W /486 / 1157
2018-WTE-25-OE / 43-31-58.13N / 83-28-09.79W / 486 / 1156
2018-WTE-26-OE / 43-30-51.62N / 83-28-37.68W / 486 / 1161
2018-WTE-27-OE / 43-30-53.18N / 83-28-04.65W / 486 / 1164
2018-WTE-28-OF / 43-30-20.39N / 83-33-25.41W / 499/ 1144
2018-WTE-29-OE / 43-30-12.72N / 83-33-11.86W / 499 / 1144
2018-WTE-30-OE / 43-30-01.20N / 83-33-06.56W / 499 / 1146

2018-WTE-31-OE / 43-30-16.87N / 83-32-02.21W /486 / 1142
2018-WTE-32-OE / 43-30-09.71N / 83-31-47.04W / 486 / 1148
2018-WTE-33-OE / 43-30-13.27N / 83-31-06.31W / 486 / 1151
2018-WTE-34-OE / 43-29-51.39N / 83-31-00.37W / 486 / 1154
2018-WTE-35-OE / 43-30-17.23N / 83-30-20.47W / 486 / 1156
2018-WTE-38-OFE / 43-29-28.71N / 83-30-20.38W / 486 / 1162
2018-WTE-40-OE / 43-29-24.16N / 83-33-19.56W /453 / 1104
2018-WTE-41-OE / 43-29-11.05N / 83-33-18.70W / 453/ 1106
2018-WTE-47-OE / 43-28-32.50N / 83-34-35.32W / 486 / 1136
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2018-WTE-48-OE / 43-28-30.35N / 83-34-14.53W /486 / 1143

2018-WTE-49-OE / 43-28-13.82N / 83-34-28.65W /486 / 1143
2018-WTE-55-OE / 43-27-40.11N / 83-34-27.26W / 486 / 1143
2018-WTE-56-OE /43-27-39.35N / 83-33-23.15W /486 / 1148
2018-WTE-57-OE / 43-27-41.75N / 83-33-06.97W / 486 / 1152
2018-WTE-58-OE / 43-27-35.68N / 83-32-01.70W / 486 / 1203
2018-WTE-59-OE /43-27-23.72N / 83-31-58.84W / 486 / 1208
2018-WTE-60-OFE / 43-27-23.7IN / 83-31-00.64W / 486 / 1237
2018-WTE-64-OE / 43-26-07.20N / 83-34-40.85W / 486 / 1160
2018-WTE-65-0OE / 43-26-20.87N / 83-34-11.14W / 486 / 1163
2018-WTE-66-OE / 43-26-50.51N / 83-34-08.83W /486 / 1153

2018-WTE-67-OE / 43-26-54.70N / 83-32-50.26W / 486 / 1213
2018-WTE-69-OE / 43-25-41.64N / 83-34-11.21W / 486 / 1206
2018-WTE-70-OE / 43-26-22.71N / 83-33-16.50W / 486 / 1218
2018-WTE-71-OE / 43-26-20.36N / 83-32-55.40W / 486 / 1215
2018-WTE-72-OE / 43-26-33.62N / 83-32-07.20W / 486 / 1232
2018-WTE-75-OE / 43-25-46.43N / 83-32-06.66W /486 / 1183
2018-WTE-3995-OE / 43-30-10.32N / 83-30-01.25W / 486 / 1158
2018-WTE-3996-OE / 43-29-56.64N / 83-31-50.15W / 486 / 1148
2018-WTE-3997-0OF / 43-29-05.72N / 83-38-56.34W / 486 / 1106
2018-WTE-3998-OE / 43-29-18.14N / 83-38-14.58W / 486 / 1112

2018-WTE-3999-OE / 43-29-08.02N / 83-37-48.42W /486 / 1116
2018-WTE-4000-OF / 43-29-02.41N / 83-36-58.03W / 486 / 1119
2018-WTE-4001-OE / 43-29-17.44N / 83-36-36.19W / 486 / 1109
2018-WTE-4002-OE / 43-29-29.55N / 83-36-23.92W / 486 / 1109
2018-WTE-4003-OFE / 43-29-04.12N / 83-36-33.32W / 486 / 1109
2019-WTE-78-OE / 43-30-17.00N / 83-37-43.47W /499 / 1114
2019-WTE-79-OE / 43-30-05.06N / 83-37-40.78W /499 / 1119
2019-WTE-80-OE / 43-30-14.42N / 83-36-59.05W / 499 / 1127
2019-WTE-81-OE / 43-30-11.78N / 83-36-39.61W /499 / 1125
2019-WTE-82-OE / 43-29-59.40N / 83-36-36.94W /499 / 1129

2019-WTE-84-OFE / 43-29-23.14N / 83-34-09.33W /499 / 1153
They would exceed the obstruction standards of 14 CFR Part 77 as follows:

Section 77.17(a)(2): A height that is 200 feet AGL, or above the established airport elevation, whichever is
higher, within 3 NM miles of the established reference point of CFS and that height increases in the proportion
of 100 feet for each additional NM from the airport up to a maximum of 499 feet. The following would
exceed:

2018-WTE-21-OE by 17 feet
2018-WTE-22-OE by 32 feet
2018-WTE-23-OE by 33 feet
2018-WTE-24-OE by 85 feet
2018-WTE-25-OE by 96 feet
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2018-WTE-26-OE by 197 feet
2018-WTE-27-OF by 211 feet
2018-WTE-30-OE by 15 feet
2018-WTE-31-OE by 64 feet
2018-WTE-32-OE by 92 feet

2018-WTE-33-0OE by 130 feet
2018-WTE-34-OE by 161 feet
2018-WTE-35-OF by 171 feet
2018-WTE-38-OE by 231 feet
2018-WTE-42-OE by 26 feet
2018-WTE-43-OE by 27 feet
2018-WTE-44-OE by 145 feet
2018-WTE-45-OE by 155 feet
2018-WTE-46-OE by 54 feet
2018-WTE-50-OE by 49 feet

2018-WTE-51-OE by 82 feet
2018-WTE-52-OE by 185 feet
2018-WTE-56-OF by 59 feet
2018-WTE-57-OE by 83 feet
2018-WTE-58-OE by 200 feet
2018-WTE-59-OE by 204 feet
2018-WTE-60-OE by 282 feet
2018-WTE-65-OE by 3 feet
2018-WTE-66-OE by 4 feet
2018-WTE-67-OE by 137 feet

2018-WTE-69-OE by 13 feet
2018-WTE-70-OE by 96 feet
2018-WTE-71-OE by 120 feet
2018-WTE-72-OE by 185 feet
2018-WTE-75-OE by 149 feet
2018-WTE-3995-OE by 198 feet
2018-WTE-3996-0OE by 101 feet

Section 77.17(a)(3): A height that increases 2 minimum instrument flight altitude within a terminal area;

The following would exceed the RWY 24 Diverse A departure area by feet requiring TAKE-OFF
MINIMUM AND (OBSTACLE) DEPARTURE PROCEDURES RWY 24 from Std. to Std. with a minimum
CG increase from 200 to feet per NM to feet AMSL.

ASN / exceeds / CG / climb to
2018-WTE-60-OE/ 58 /237/1,500
2018-WTE-61-OE/ 2 /201 /1,400
2018-WTE-62-OE/ 49 /242/1,500
2018-WTE-63-OE/ 84 /265/1,500
2018-WTE-73-OE/ 112 /256/1,400
2018-WTE-74-OE/ 100 /249/1,400
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The following would increase the CFS VOR/DME-A Circling MDA from 1,240 feet AMSL to feet
AMSL.
ASN / MDA

2018-WTE-28-0OE / 1,460
2018-WTE-29-OE / 1,460
2018-WTE-30-OE / 1,460
2018-WTE-31-OE / 1,440
2018-WTE-32-OE / 1,460
2018-WTE-33-OE / 1,460
2018-WTE-34-OE / 1,460
2018-WTE-35-OE / 1,420
2018-WTE-36-OE / 1,380
2018-WTE-37-OE / 1,480

2018-WTE-38-0E / 1,480
2018-WTE-39-0OE / 1,480
2018-WTE-40-OE / 1,420
2018-WTE-41-OE / 1,420
2018-WTE-42-0OE / 1,420
2018-WTE-43-0E / 1,420
2018-WTE-44-OE / 1,460
2018-WTE-45-0E / 1,460
2018-WTE-46-OE / 1,460
2018-WTE-47-OE / 1,440

2018-WTE-48-0OE / 1,460
2018-WTE-49-OE / 1,460
2018-WTE-50-0OE / 1,460
2018-WTE-51-OE / 1,460
2018-WTE-52-OE / 1,480
2018-WTE-53-0OE/ 1,500
2018-WTE-54-OE / 1,520
2018-WTE-55-OE / 1,460
2018-WTE-56-0OE / 1,460
2018-WTE-57-OE / 1,460

2018-WTE-58-OE / 1,520
2018-WTE-59-OE / 1,520
2018-WTE-60-OE / 1,540
2018-WTE-61-OE / 1,520
2018-WTE-62-0E / 1,540
2018-WTE-63-OE / 1,540
2018-WTE-64-0OE / 1,440
2018-WTE-65-OE / 1,480
2018-WTE-66-OE / 1,460
2018-WTE-67-OE / 1,520
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2018-WTE-69-OE /1,360
2018-WTE-70-OE / 1,520
2018-WTE-71-OE /1,520
2018-WTE-72-OE / 1,540
2018-WTE-73-OE /1,520
2018-WTE-74-OE / 1,500
2018-WTE-75-0OE / 1,480
2018-WTE-76-OE / 1,440
2018-WTE-3995-OE / 1,440
2018-WTE-3996-0OE / 1,460

2018-WTE-3997-0OE / 1,420
2018-WTE-3998-OE / 1,420
2018-WTE-3999-OE / 1,420
2018-WTE-4000-OE / 1,420
2018-WTE-4001-OE / 1,420
2018-WTE-4002-OE / 1,420
2018-WTE-4003-OE / 1,420
2019-WTE-78-OE / 1,420

2019-WTE-79-OE / 1,420

2019-WTE-80-OE / 1,440

2019-WTE-81-OE / 1,440
2019-WTE-82-0OE / 1,440
2019-WTE-84-OE / 1,460

The following would be located in an area which would require additional notations (7:1 relief applies) on the
CFS (PROPOSED) RNAV (GPS) RWY 11.

2018-WTE-28-OE
2018-WTE-29-OE
2018-WTE-30-OE
2018-WTE-41-OE
2018-WTE-47-OE
2018-WTE-48-OE
2018-WTE-49-OE

The turbines would be within the line of sight of the Saginaw, MI (MBS) ASR-11 facility. They could cause
unwanted primary-only returns (clutter) in the immediate area of the turbines, primary-only target drops in the
general area of the turbines. Also, tracked primary-only targets could diverge from the aircraft path and follow
wind turbines, when the aircraft is over or near the turbines.

In order to facilitate the public comment process, the 2018 studies were circularized under ASN 2018-WTE-16-
OE on March 29, 2018, to all known aviation interests and to non-aeronautical interests that may be affected by
the proposal. Seven letters of objection were received as a result of the circularization.

One letter from the Tuscola Area Airport Authority was not an objection, but rather a simple statement of
support for the FAA process.
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A pilot and flight instructor stated a belief that these would be a hazard, although no specific information
was given to substantiate that claim. This letter also stated concern for training flights and impact upon IFR
approaches. Also stated was concern for aircraft being forced to use other airfields, which the commenter
stated would damage local businesses.

Another pilot stated that the turbines would be within a height restricted area as defined by the CFS Zoning
Board. The commenter also described situations such as emergency and student pilot training. Statements
concerning the previous mentioned zoning seem to imply the belief these zoning restrictions are relevant to
the FAA aeronautical study. The commenter also quoted from a document not distributed to the public, which
includes some information about radar.

The Mayor of Caro objected based on economic concerns and a CFS zoning ordinance.

Another commenter and pilot objected stating a navigational hazard and reduced utility of the airport because of
the VOR-A MDA increase. A concern for surrounding communities and economy were also expressed.

The Aircraft Owners and Pilots Association (AOPA) objected based on a stated threat to safety and efficiency.
They stated the impact to the VOR procedure would limit access to the airport and decrease efficiency.
Concerns for the planned RWY and growth limitations were stated.

The CFS zoning administrator objected by stating local zoning ordinances. He also characterized the initial
FAA findings that were circularized as "violate(ing) Aeronautical safety procedures . as outlined in the Code
of Federal Regulation".

Local land use authority, including, but not limited to, the CFS Zoning Board Ordinances, are not considered
a factor for determining the extent of the aeronautical effect as defined by U.S. Law/Regulations. The
Regulations contained within 14 CFR Part 77 are not, as some appear to believe, safety procedures or a reason
to call a proposed structure a "hazard". The FAAs determination of whether a proposal would or would not
be a hazard to air navigation is based on the findings of the completed aeronautical study and not simply
whether or not they exceed the obstruction standards. All of the impacts are considered. Some of these are
not circularized to the public, such as the radar impact. The FAA is the sole user of the radar system for
navigation and therefore public comment is irrelevant. The FAA determines whether the radar presentation is
acceptable for the designated purpose (ATC). Economic considerations are not germane to studies conducted
in accordance with Part 77. Consideration is not given to operations such as emergencies because they are
not considered regular and continuing. The concern expressed by comments about student pilots possibly
deviating from/violating the established procedures and rules, is also not considered a factor, as the FAA
cannot condone such violations.

A portion of the original filings would have significantly increased the CFS (PROPOSED) RNAV (GPS) RWY
11 minimums. In consideration of the substantial adverse effects those would have posed, the proponent
agreed to terminate those and are therefore not included in this list of ASNs. They filed an additional 10
studies further from the area of concern. Six of these (ASNs 2019-WTE-78. 79, 80, 81, 82, and 84-OE) would
have similar effect upon the VOR-A IAP. In the interest of efficiency for the process, these 6 have been
included in this determination. Although theé circularization did not specifically list them, they are in close
proximity to, and are of no greater impact than, the circularized ASNs. The results of the circularization is
being appropriately applied to all of the ASNs.

The aeronautical study disclosed that the proposed structures would have the adverse effect as described
above on IFR procedures. The increase to the CG on the departure procedure is not considered excessive.
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The ASNs that are listed as affecting the proposed RWY 11 IAP would not affect the minimums and only
require a notation on the IAP. There are currently IAPs to both ends of the current primary runway, RWY
06/24. These are more precise procedures, and the FAA considers them to be preferred over the VOR IAP.

This is in keeping with efforts to modernize the National Airspace System and favor [APs that are based
upon newer technology than the VOR. Despite this fact, a deeper analysis of the IFR traffic into CFS was
performed. This analysis revealed that although there were a number of what appeared to be "practice” VOR
approaches conducted, the volume of actual IFR aircraft executing the VOR approach amounted to only one
every 22.5 days on average. This is not considered significant. Increasing the MDA for the VOR-A maintains
the appropriate obstacle clearance, negating any concern for safety created by the proposals on the procedure.
The proposed structures would have no other effect on any existing or proposed arrival, departure, or en route
IFR operations or procedures.

The turbines would be within the line of sight of the Saginaw, MI (MBS) ASR-11 facility. However, this would
not cause an unacceptable adverse impact on ATC operations at this time.

Study for possible VFR effect disclosed that the proposals would have no effect on existing or proposed VFR
arrival or departure operations. The proposals are beyond normal traffic pattern airspace. The proposed new
RWY construction, as listed by the plans on file with the FAA, will not change that status. Therefore, the
proposal would not have an adverse effect on VFR traffic pattern operations at CFS, or any other known public
use or military airports. At 453, 486, and 499 feet AGL, the structures would not have a substantial adverse
effect on en route VFR flight operations.

The proposed structures would be appropriately obstruction marked/lighted to make them more conspicuous to
airmen should circumnavigation be necessary.

The cumulative impact of the proposed structures, when combined with other proposed and existing structures,
is not considered to be significant. Study did not disclose any significant adverse effect on existing or proposed
public-use or military airports or navigational facilities, nor would the proposals affect the capacity of any
known existing or planned public-use or military airport.

Therefore, it is determined that the proposed construction would not have a substantial adverse effect on the
safe and efficient utilization of the navigable airspace by aircraft or on any air navigation facility and would not
be a hazard to air navigation providing the conditions set forth in this determination are met.

Additional conditions:

As a condition of this determination it is required that Notice of Actual Construction or Alteration (7460-2 Part
1) be E-filed at least 10 full days prior to the start of construction so that appropriate action can be taken to
amend the effected procedure(s) and/or altitude(s).

NOTE: A recommendation for white paint/synchronized red lights will be made for all turbines until such time
as the proponent confirms that the layout is final (no changes, no additions, no removals) and all turbines can
and will be built at their determined location and height. At that time, the proponent may contact this office
and request a re-evaluation of the marking and lighting recommendations for the turbines within this project
and a portion of the turbines may qualify for the removal of the lighting recommendation.

Our review of the request to utilize an Aircraft Detection Lighting System to operate the lights for this wind
farm was conducted without regard to whether the final lighting plan approved includes lighting this turbine.
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Unless changed or amended, this determination, as it applies to the use of this type system, is valid for this
turbine whether it requires a light now or at some point in the future.
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Sectional Map for ASN 2018-WTE-21-OE
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TUSCOLA COUNTY AREA AIRPORT PERMIT THRESHOLDS
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PERMIT REQUIREMENTS

Twenty-five (25) feet above ground level (AGL) in zones 1-5 (see map 3 page A-3) and thirty-five
(35) feet above ground level (AGL) in the remainder of Zone A.

One hundred twenty-five (125) feet above ground level (AGL) or above established airport
elevation (AEAE), whichever is the lesser.

Twenty-five (25) feet above ground level (AGL).

Four hundred ninety-nine (499) feet above ground level (AGL) or above established airport
elevation (AEAE), whichever is the lesser. An airport permit is not required for structures less
than four hundred ninety-nine in zone E unless a “Determination of Presumed Hazard” has been
issued for the structure. This requirement is not relinquished, even if a subsequent
“Determination of No Hazard” has been issued.
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The Pegasus Wlnd Energy Center spans t1ree townshlps in Tuscola County, _Jumata, |
~ Fairgrove, and Gllford

s A proposed 151.1 megawatt 60-turbme wmd pmject

» Fairgrove township - 31 turbines | . g
5 ® Turbine
s 5 - ¥ : = Airporis

» Juniata township - 19 turbines | i

== Project Transmi

> Gilford township - 10 turbines _ e

' County Border

> Will génerate enough electricity to power 70,200 homes

» ~$36 million in property taxes from Pegasus Wind
» ~$12 million in tax revenue to your County .
» ~$17 million available to Community Schools
» ~34.1 million to Fairgrove
» ~$2.2 million to Juniata
» ~3$600k to Gilford

> In addition to the millions of tax dollars received from the
Tuscola Bay and Tuscola Il Wind projects

Vassar,
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Why are we here?

|, wind, transmission

AN

» Projects can only be effectively sited where:
» The wind blows .
» Nearby available transmission
» Willing landowners and local land use approvals
» Competitive economics (Customer willing to buy)
» Unique location where all of the above meet
» Project would not impact safety and utility of airport
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TuscoLA COUNTY, MICHIGAN

WIND ENERGY FACILITY

POWER PURCHASE AGREEMENT

between

MICHIGAN PUBLIC POWER AGENCY
as Purchaser

and

PEGASUS WIND, LLLC

as Seller

dated as of

August _]_[, 2017

420

Execution Version

NV 91:€¥:6 €207/0€/8 DSIN 49 AATTDTY

ZBA006686



approvals required by the Michigan Department of Environmental Quality), engineering,
construction and operation of the facilities. This assumption of risk by the Seller includes the
applicability or availability of Production Tax Credits or any other federal or state production tax
credits.

(b) Other than the right and obligation to buy Purchased Energy, Environmental
Attributes associated with such Purchased Energy and Purchaser’s Allocated Capacity from
Seller in accordance with the provisions of this Agreement, this Agreement shall not be
interpreted to create any rights in the Wind Project in favor of Purchaser, and Purchaser hereby
disclaims, any other right, title or interest in any part of the Wind Project.

(e) Seller shall pay, or cause to be paid, all taxes on or with respect to the production
and delivery of Energy pursuant to this Agreement arising prior to the Delivery Point (including
taxes related to the ownership and/or operation of the Wind Project and income derived
therefrom). Purchaser shall pay, or cause to be paid, all taxes on or with respect to Energy
delivered pursuant to this Agreement at and from the Delivery Point (including all sales, use,
excise or other similar taxes on the purchase from Seller). Each Party shall use commercially
reasonable efforts to implement and administer the provisions of this Agreement in accordance
with the intent of the Parties to minimize all taxes so long as neither Party is materially adversely
affected by such efforts.

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

2.3 Construction of the Wind Project.

(a) Seller shall use commercially reasonable efforts to achieve the Construction
Milestones set forth in Exhibit E and cause the Commercial Operation Date to occur no later than
the Commercial Operation Milestone Date.

(b) In the event that the Commercial Operation Date does not occur on or prior to the
Commercial Operation Milestone Date, subject to extension as provided in Section 2.3(b)(iii),
Seller shall pay damages to Purchaser on account of such delay (“Delay Damages”) as specified
below; provided, however, that in no event shall the aggregate amount of Delay Damages

payable by Seller exceed (D
(1) Seller shall pay Delay Damages in an amount equal to (| D

(i)  Delay Damages shall begin to accrue on the day after the Commercial
Operation Milestone Date and shall continue to accrue until the Commercial Operation
Date is achieved or until this Agreement is terminated pursuant to Section 3.4, subject to
the aggregate limitation provided for above. Delay Damages shall be payable in lieu of
actual damages accrued for the period during which Delay Damages are assessed. The
Parties acknowledge that the Delay Damages are difficult or impossible to determine,
that otherwise obtaining an adequate remedy is inconvenient, and that the foregoing
liquidated damages constitute a reasonable approximation of the harm or loss, and not a
penalty. All Delay Damages shall be cumulative.

(iii) The Commercial Operation Milestone Date shall be extended as
necessary, up to December 31, 2019, if Seller has not obtained an executed

-13-
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Interconnection Agreement and all zoning approvals, environmental approvals, permits
and other governmental approvals necessary to construct and operate the Wind Project
in the manner contemplated by this Agreement notwithstanding Seller’s commercially
reasonable efforts. Seller shall keep Purchaser apprised of the construction progress.
Seller shall notify Purchaser as soon as possible of the need to extend the Commercial
Operation Milestone Date.

(c) In the event that the Commercial Operation Date does not occur on or prior to the
date 180 calendar days after the Commercial Operation Milestone Date, subject to extension as
provided in Section 2.3(b)(iii), Purchaser shall have the absolute and unconditional right, but not
the obligation, to terminate the Agreement upon ten (10) Business Days prior written notice to
Seller. Except as otherwise provided in this Section 2.3(c), Purchaser’s right to terminate the
Agreement pursuant to this Section 2.3(c) shall not be affected, diminished or modified, by any
pre-Commercial Operation Date Force Majeure Events that may affect Seller; provided,
Purchaser’s termination right pursuant to this Section 2.3(c) shall expire on the Commercial
Operation Date. If Purchaser terminates the Agreement pursuant to this Section 2.3(c) due to
Seller’s failure to achieve the Commercial Operation Date, then:

1) Seller shall pay Purchaser Delay Damages through the effective date of
termination, subject to the limit thereon provided for in Section 2.3(b), to the extent such
Delay Damages have not been previously paid by Seller, and

(i1)  such termination and right to the payments described in Section 2.3(b)
shall be Purchaser’s sole and exclusive remedy for Seller’s failure to achieve
Commercial Operation of the Wind Project for reasons other than Force Majeure.

2.4 Purchaser’s Failure to Accept Delivery of Energy.

In the event that Purchaser fails to accept delivery of all of the Energy tendered at the Delivery
Point by Seller that Purchaser is obligated to receive as provided herein for any reason other than
due to a Force Majeure Event that prevents such acceptance pursuant to Section 8.1 or the proper
exercise by Purchaser of its suspension rights pursuant to Section 3.4(c)(ii), then Purchaser shall
pay to Seller as liquidated damages an amount equal to the positive difference, if any, between
(i) the amount that would have been payable by Purchaser to Seller hereunder if such tendered
Energy had been accepted by Purchaser; and (ii) the net amount, if any, that Seller, using
commercially reasonable efforts under the circumstances, actually realizes through remarketing
of such Energy to Persons other than Purchaser, provided that in the event Seller is unable to
remarket such Energy, then the net amount described in clause (ii) shall b and the damages
owed by Purchaser shall also include the then applicable amount of the Production Tax Credit
(on a per MWh basis) on an After-Tax Basis for each MWh of such Energy that Seller was
unable to remarket. The damages provided in this Section 2.4 shall be the sole and exclusive
remedy of Seller for any failure of Purchaser to accept delivery of Energy that it is required to
accept hereunder.

-14-
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Fairgrove Township Planning Commission

Special Land Use Permit #: SLUP01b-2017 approved with conditions on December 20, 2017, and amended
on February 22, 2018 and June 21, 2018 (This permit supersedes and replaces SLUP01-2017)

Applicant: Pegasus Wind LLC, as represented by NextEra Energy Resources (Juno Beach, FL)

Purpose of Request: Special Land Use Permit application submitted by NextEra Energy Resources
requesting the construction of a Utility Grid Wind Energy System comprised of 34 wind turbine locations (including
two alternates), access roads, an underground electrical power collection system, an overhead transmission fine,
a project substation, and ancillary facilities, to be located in Sections 1 through 6, Sections 11 through 14,
Sections 23 through 29, and Sections 31 through 35 of Fairgrove Township, as indicated in the Special Land Use
Permit application submitted on November 3, 2017, with revisions through November 22, 2017, and the Special
Land Use Permit amendments submitted on January 25, 2018 and on April 18, 2018. The participating parcels in
Fairgrove Township are listed in this permit document. The public hearing with the Planning Commission to
review the application was held on December 20, 2017, and the second public hearing to review the application
amendment was held on February 22, 2018, and the third public hearing to review the application’s second
amendment was held on June 21, 2018. The proposal is called the Pegasus Wind Energy Center and each
turbine will have a nameplate capacity of 2.5 MW or 2.3 MW.

Decision and Motion by the Planning Commission: The Special Land Use Permit for a Utility Grid Wind
Energy System comprised of 34 wind turbine locations (including two altemates), access roads, an underground
electrical power collection system, an overhead transmission line, a project substation, and ancillary facilities as
described in the Pegasus Wind application, submitted by NextEra Energy Resources on November 3, 2017, and
Pegasus Wind application amendment submitted on January 25, 2018 and another amendment submitted on
April 18, 2018, which satisfactorily addresses the requirements of Sections 706 and 708 of the Fairgrove
Township zoning ordinance, was approved with the following conditions:

1. Prior to the issuance of construction permits:

a. Upon completion of a mutually acceptable host-community agreement which addresses the taxation
and assessment of the wind energy improvements, inciuding the appropriate cost muitiplier table as
will be defined by the host community agreement for use in assessing the improvements and,

b. Provide the Township with signed permits approving the turbine locations listed in the January 22™
motion for the Tuscola Area Airport.

2. Prior to construction:

a. Submittal of information and approval or appropriate documentation to ensure conformance to
Certifications per Section 708(d)(8),

b. Submittal of summary list of the type and quantity of all materials used in operation per Section
708(d){(13),

€. Submittal of FAA documentation of no hazard lefters to ensure conformity to visual impact Section
708(d)(21),

d. Submittai of fixed broadcast, retransmission, RTK, radio, television, or wireless phone study showing
the Pegasus project does not produce any interference with signal or reception. If there is
interference, the Applicant shall provide a replacement signal to the affected party per Section
708(d)(24),

e. Finalize surety bond for decommissioning agreement per Section 708(d)(26), and

f. Provide Planning Commission copies of any Federal Aviation Administration (FAA) applications and
correspondence indicating implementation requirements, if any, for the aircraft detection lighting
system (ADLS).

3. Prior to commercial operation, the Applicant will restore any damaged road to the same or better
condition prior to the beginning of construction of the Pegasus Wind Project.

Page 1 of 3
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4. Post Construction:

a. Annual submission of insurance policy certificates to ensure conformance with Section 708{d}(5),

b. Annual submittal of Pegasus Wind Project complaints to ensure conformance with Section
708(d)(27),

c. Within 60 days after commercial operation, submit a sound modeling report that conforms to Section
708(d)(18)h), and

d. Within one year after commercial operation, submit as-built drawings of the Utility Grid Wind Energy
System, in electronic PDF and hard copy formats, including locational data of site features that can
be read in both CAD and GIS mapping systems.

5. The Special Use Permit that was approved on December 20, 2017, and subsequent amendments
approved on February 22, 2018 and on June 21, 2018, is valid for one year per the requirements of
Section 705(4) of the Fairgrove Township Zoning Ordinance requiring construction of the Pegasus Wind
Project to commence prior to June 21, 2019.

Vote: The motion carried by a roil call vote of the members voting, granting conditional approval (the conditions
are noted above) for a Special Land Use permit.

Signad: (k)\.u.u. Db rArs _____ Date: %U-L/ Q @

Bruée Tumer, Zoning Administrator

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY
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Fairgrove Township Planning Commission
SLUP01b-2017 (Supersedes and replaces SLUP01-2017.)

List of 165 participating parcels properties from the 12/20/17 public hearing:

010-001-000-0100-00
010-001-000-0300-01
010-001-000-0300-02
010-001-000-0400-00
010-001-000-1650-00
010-001-000-1700-00
010-001-000-1800-01
010-001-000-1900-00
010-001-000-2000-01
010-001-000-2000-02
010-002-000-0100-00
010-002-000-0175-00
010-002-000-0200-00
010-002-000-0450-00
010-002-000-0600-00
010-002-000-0700-00
010-002-000-1000-00
010-002-000-1100-00
010-002-000-1600-00
010-002-000-1800-01
010-002-000-1900-00
010-003-000-0200-00
010-003-000-0300-00
010-003-000-0700-00
010-003-000-0750-00
010-003-000-0800-00
010-003-000-0900-00
010-004-000-0300-00
010-004-000-0400-00
010-004-000-0600-01
010-004-000-0900-03
010-004-D00-1600-00
010-004-000-1700-00
010-004-000-1800-00
010-004-D00-1900-00
010-004-000-2300-00
010-005-000-0200-01
010-005-000-0300-01
010-005-000-0500-00
010-005-000-0600-00
010-005-000-1000-01
010-006-000-0300-01

010-009-000-0100-00
010-008-000-0200-00
010-010-000-0100-00
010-010-000-0600-00
010-010-000-0800-00
010-010-000-0900-00
010-011-000-0300-00
010-012-000-0100-00
010-012-000-0200-03
010-012-000-0400-00
010-012-000-0600-00
010-012-000-0700-00
010-012-000-0800-01
010-012-000-0800-02
010-012-000-0900-02
010-012-000-1000-00
010-012-000-1100-02
010-013-000-0100-01
010-013-000-0300-00
010-013-600-0400-01
010-013-000-0500-00
010-013-000-0700-00
010-013-000-0800-02
010-013-000-1000-00
010-014-000-0100-00
010-014-000-0300-01
010-014-000-0300-02
010-014-000-0400-00
010-014-000-0500-01
010-014-000-0500-03
010-014-000-0600-00
010-014-000-0700-00
010-015-000-0300-01
010-015-000-0300-02
010-015-000-0700-00
010-015-000-1000-03
010-020-000-1600-00
010-021-000-0300-00
010-021-000-0700-00
010-023-000-0100-00
010-023-000-0300-00
010-023-000-0400-00

010-023-000-0500-01
010-023-000-0600-00
010-023-000-0700-01
010-024-000-0100-01
010-024-000-0300-01
010-024-000-1100-00
010-024-000-1200-00
010-024-000-1300-01
010-024-000-1400-01
010-024-000-1400-02
010-025-000-0100-00
010-025-000-0400-00
010-025-000-0500-00
010-025-000-0700-00
010-025-000-0750-00
010-025-000-0800-00
010-025-000-2800-00
010-025-000-2900-00
010-025-000-3900-02
010-026-000-0300-01
010-026-000-0300-02
010-026-000-0500-01
010-026-000-0500-02
010-026-000-0600-01
010-026-000-0700-00
010-026-000-0800-00
010-026-000-1100-00
010-026-000-1400-00
010-026-000-1500-01
010-027-000-0100-00
010-027-000-0150-00
010-027-000-0200-01
010-027-000-0200-02
010-027-000-0300-00
010-027-000-0400-00
010-027-000-0500-00
010-027-000-0600-00
010-027-000-0700-00
010-027-000-0900-00
010-028-000-0100-00
010-028-000-0300-00
010-028-000-0400-00

010-028-000-0500-00
010-028-000-0700-00
010-028-000-1000-00
010-029-000-0300-01
010-020-000-0300-03
010-028-000-0300-04
010-029-000-0500-00
010-020-000-0600-01
010-028-000-0600-02
010-029-000-0800-00
010-028-000-1000-01
010-023-000-1100-02
010-023-000-1200-00
010-029-000-1500-00
010-029-000-1700-00
010-029-000-1900-00
010-032-000-0200-00
010-032-000-0600-00
010-032-000-0900-03
010-032-000-0900-04
010-032-000-1500-01
010-032-000-1600-00
010-033-000-0100-00
010-033-000-0700-00
010-033-000-0800-01
010-034-000-0100-00
010-034-000-0500-00
010-034-000-0700-00
010-034-000-0800-00
010-034-000-1000-01
010-035-000-0600-00
010-035-000-0850-00
010-035-000-0900-00
010-035-000-1200-00
010-035-000-1400-00
010-036-000-0700-02
010-036-000-1000-00
010-036-000-1500-00
010-036-000-1800-00

List of 2 participating parcels properties from the 2/22/18 public hearing:

010-023-000-0800-00

List of 10 participating parcels properties from the 6/21/18 public hearing:

010-026-000-0600-01
010-026-000-0700-00
010-026-000-0800-00

010-029-000-0100-01

010-028-000-0300-00 010-031-000-0100-00

010-028-000-0700-00 010-031-000-0400-00

010-028-000-1000-00 010-031-000-0800-01
Fairgrove Township

Tuscola County, Michigan

5002 Center Street | Fairgrove | Michigan | 48733

(989) 693-6771
www.fairgrovetwp.org

010-032-000-0900-03

Q:\proj201611240135g2016 - fairgrove twp tw3 review assistancewpdated 2017 appli

......

jrgrove_twp_pegasus_siip_revised.dorx
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Gilford Township Planning Commission

Special Use Permit #: SUP01-2018 approved with conditions on August 8, 2018.
Applicant: Pegasus Wind LLC, as represented by NextEra Energy Resources (Juno Beach, FL)

Purpose of Request: Special Use Pemmit application submitted by Pegasus Wind, LLC (NextEra Energy
Resources, LLC is the parent company), proposing a Utility Grid Wind Energy System comprised of four wind
turbine locations, access roads, an underground electrical power collection system, and ancillasy facilities, to be
located in Sections 35 and 36, as indicated in the Special Use Permit application submitted on June 21, 2018.
The participating parceis in Gilford Township are listed in this permit document. The public hearing with the
Planning Commission to review the application was held on August 8, 2018. The proposal is called the Pegasus
Wind Energy Center and consists of four GE 2.5-116 turbines with a hub height of 295.3 feet, an overall height of
485.6 feet, and a nameplate capacity of 2.5 megawatfs (MW).

Decision and Motion by the Planning Commission: The Special Use Permit for a Utility Grid Wind
Energy System comprised of four wind turbine locations, access roads, an underground electrical power
collection system, and anciltary facilities as described in the Pegasus Wind application, submitted by NextEra
Energy Resources on June 21, 2018, and satisfactorily addresses the requirements of Sections 7.2{(g)(1) and
7.28(d) of the zoning ordinance, was approved with the following conditions:

1. Section 7.28 (d}(4) Insurance Applicant shall agree to send updated insurance policy certificates to the
Township on an anhual basis.

2. Section 7.28 (d)(7) Certifications Applicant shall demonstrate all appropriate permits are being pursued and
to provide the Planning Commission with an esfimated timeframe for obtaining approvais on said permits,
including anticipated dates of permit issuance, if applicable, from MDOT Tall Structures and the Tuscola
Area Airport. A copy of all permits shall be furnished to the Township planning consultant when issued.

3. Section 7.28 (e)(4} Sound Pressure L evel Applicant shall hire a third-party consultant to complete a post

construcﬂon studyand be provndedtotheTownshlpwnhlnBO darys of commercial operation.

ctiol ‘ s, a andards Applicant shajl comply with
all appllcable constructlon e!ectnc code, and local buuding permit requirenmts as well as provide
documentation of no hazard from the FAA and copies of any FAA applications and comespondence
indicating implementation requirements, if any, for the aircraft detection lighting system (ADLS). No building
permit may be issued prior to the issuance of a zoning permit.

5. Section 7.28 (e}(12) Decommissioning Applicant shall resolve decommissioning requirements and the
decommissioning agreement prior to construction.

6. Section 7.28 (e)(13) Complaint Resolution Prior to consfruction, the applicant shall agree to provide the
Township Zoning Administrator with quarterly reports on the conflict resolution process.

7. The applicant shall execute a mutually acceptable host-community agreement with Gilford Township which
addresses the taxation and assessment of the wind energy improvements, including the appropriate cost
multiplier table as will be defined by the host community agreement for use in assessing the improvements,
and shall be fully executed prior to the issuance of building permits pertaining to the construction of any
component of the Utility Grid Wind Energy System.

8. Any approved Special Use Permit is valid for one year per the requirements of Section 7.2(d) of the zoning
ordinance requiring construction of the Pegasus Wind project to commence prior to 8/8/19.

8. The Applicant shall restore any damaged road to the same or better condition that existed prior to the
beginning of construction of the Pegasus Wind Project as determined by the Tuscola County Road
Commission.

10. Within one year after commercial operation, submit as-built drawings of the Utility Grid Wind Energy
System, in electronic PDF and hard copy formats, including locational data of site features that can be read
in both CAD and GIS mapping systems.

ZBA 000423
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11. The applicant shall work with Mr. Randy Morley to adjust the location of turbine 67 while ensuring

compliance with the zoning ordinance and without affecting the location of the other turbines in this project.

12. The applicant shall pursue participation agreements with ali property owners in Gilford Township and

Participating Parcels:

012-033-000-0400-00
012-033-000-1600-00
012-034-000-1600-02
012-034-000-1600-03
012-034-000-1600-05
012-034-000-1850-00
012-034-000-2100-02
012-034-000-2100-03
012-034-000-2200-00
012-034-000-2300-00
012-034-000-2800-03
012-034-000-3100-00
012-035-000-0100-00
012-035-000-0400-00

012-035-000-2500-01
012-035-000-3100-00
012-035-000-3200-00
012-035-000-3250-00
012-035-000-3400-00
012-036-000-0100-01
012-036-000-0120-01
012-036-000-0200-05
012-036-000-0300-00
012-036-000-0400-00
012-036-000-0500-00
012-036-000-0700-02
012-036-000-1000-00

document that action by furnishing a letter to each township resident with a proof of mailing to be filed with
the Township Clerk within the next 30 days from this date

Vote: The motion carried by a roll call vote of four (4) Planning Commission members voting yes, with one
absence, granting conditional approval (the twelve conditions are noted above) for a Special Use Permit.

Sign

oning Adminm

Gilford Township
Tuscota County, Michigan

6230 Gitford Road | Fairgrove | Michigan | 48733

(989) 693-6394
www.gilfordtownship.com

Date: "7/"';//5/
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JUNIATA TOWNSHIP:
- DEGISION OF PLANNING: C@MMISSION

- Special Land Use Pesmit

1. Peumt#lB—Ol Coehe e
2. Decision Date - 1-13-2013 T T

3. Applicant — Pegasns Wind LLC, a subsidiary of Mexﬂi‘.ra Eneérgy Resources EEC -
Addmss 700 Umverse Blvd. Juno Beach,FL 33408: ATI' Enco Lopez Bhone 517—372-2208

4. ThefollomngRepresentauvesofPegasusWindLLCrelatediheplansforﬂnspmposedpmject
Erico Lopez - Pro]ectManager ~ ST G -en%' Wt
Mark Trumbauer Commm:ﬂtyDevelopmentLead S RPN SHLIPIS X L
Richard Lampeter — Sound Engineer*, EpsﬂenAssomte, Inc

Jeff Damen — Construction Manager, NextEraEnergyResources

Daniel Ettinger — Attorney, Wamer Norcros$ & Judd.. .. -« * -

Bourke Thomas — Environmental Consultant, AIwe]]

: "I'imJones-EngmeemgCensultant,Atwell

5. Request - A special land use permit (SLUP) for the purpose of construcung a commeraal wmd energy
- systeiiy:as part of the Pegasus'Wind Energy Center: * =i ... s

6. Propelty Pescription for SLUP: - property locition of site plans ¢
014-005-000-0500-00, 014-006-000-0550-00, 014-006-000-0400-01, 0100—90
014-005-000-1000-01, 014-005-000-1200-00, 014-004-000-0900-00, 014-003-000-1900-00,
014-0074000—0500-00 014-608-000-0400-00;-014-008-000-0100-00, 014-009-000-0800-00, ...

.+ -014-009-000-1100-00, 014-010-000-0600-00; 014—010%0—0100—00 :014+010-000-1400-02;

014-019-000-0600-00, 014-018-000-1600-00, 014-018-000-0360-00, 014-017-600-0100-61;
014-019-000-1000-00, 014-019-000-1100-01, 014-017-000-1400-00, 014-017-000-1300-01
01401&00&-0800—00 014-015-00041(!)—02, 014—915-000—1609—00 014-—021—0()0{17&&05

The tm'bmes and associated mfrastmcture arelocated onﬂ:e parcelssetfaﬂhm Pegasus Wind, LLC”s
SLUP Apphcahon -and.- Slte Plans. !
7. Documems Sublmtted by Apphcant- e :
A. Application Binder with Site Plans datedNovember 3 2017
B. Application Form with required fee dated November 3, 2017
C. .Complaint:Log from Fairgrove Towniship 12/2013:to 9/20/2017 -
D:.--50 Scale Site: Plans dated 11/27/2017 (submitted on 11/28/2017) . . . .~ . ¢
E. Updated; Site Plans with updated flicker.and sound reports suhmmed on 12/28/2017
F. January 2, 2018 Rebuttal Letter and Exhibits © - .
1. Set Back Considerations, General Elecme
. -2. Richard Lampeter INCE, Credentials - : : :
- 3.- Richard Lampeter memorandumaddressng noise levels mbrauon and shadow flicker.

Page 1
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G. Site Plan Setback Review listing distances of turbines to non-participating parcels and distances

H. Shapefiles of turbine locations, sound modeling contours and shadow modeling:contours.
LJ anuary 12 Letter and documentation, Effects of Trees on W‘md Flow Vanablhty and 'I\u-bul-ce

8 Information considéred by the Planning: Commlssmn~ Vgt s
oL VAL All submitted documents from the agiplidant S v e
B Townley Engineering's Analysis of Apphcanon meetmg reqmrements of the Jumata Townslnp
. - Commercial Wind Ordinance!s: * : .- :
C Tbe Juniata Township Zoning Ordinance
D. The Juniata Township Commercial Wind Ordinance ! :
E. Information and materials pmwdedbyanzensoﬂtmma'l‘ownshxpandothermembersofﬂ!e
puhhcpnortoandatthepuh}mheaﬁngfnrﬂmsLUP RTINS

9. Finding offactmregardstotheSLUPDec:smn

4. Loren D. Knopper Ph:D, Credentials . -
5. Loren D. Knopper coivments relatéd to-health:effects of wind turbines.

on non-participating receptors to the 30 hour shadow contour line
1. Excel spreadsheet one of lists

. Enlarged tree removal map.
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RRINT S .'

A ThatastteplanrewewandspecxallandusexmhﬂapphcahonwasmadebyPegasusW‘md,LLC

B.

C.

and submrtted to the Plannmg Commlssmn on November 3 2017
That the apphmnon of Pegasus W'md, LLC was suhxmtted thh the proper apphcatmn fee

That the application of Pegasus Wind, LLG-contained a 51te plan meetmg nec@ssary
reqdrememis fotrevzew by thelPlannmg ComrmSSmn.

.'I'hatﬂiePIEmmgComm:ssionhcldapub&:hmrmgandasubsequentpubhzmeeﬂngm ;
accordance withi the Jumata)l‘oﬁvnshsp anng Secuon 606 and’theMicthan Zomng
EnabhngAetonJanuary3 201800 .

. Mpmkuﬂntto the authoniy andresponsibﬂrtyset forth,mjlmlata'l‘ownshp O;Qnanoe, i
Section 804 (1) and (2), the Planning Commussion hereby finds that the application

- submitted by Pegasus' Wind, LLC along with any supplemental materials meets the:.
requirements of the general standards for special land use undei Section 604 (2)(a): andﬂae
discretionary considerations under Section 604(2)(b) of the Juniata Township Zoning
Ordinance as well as the specific standards setforthmsecuons2-4ofthe51mmta‘i‘ownsh1p
Commercle'mdSy&temEmrgyOrdmme

That the Planning Commxssmn hcréby ﬁnds ﬁ:at the Pegasus Wind, LLC mtap]an confotms
with the general requirenserits for’site’ plns iinder Section306(3):of the Juniata Towriship
‘ Zonngrdmanccandﬂlcspectﬁcstmdm'dssetfonﬂlundeISemgn3ofﬂmhmm
CommexcmlW‘denergySystemOrdmame PR R

. And that the findings herein made by thc Planmng commissiorn are based on the information

. contained within-the application of Pegasus Wind, L1:C'and any supplmnental information
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. -

provided thereto, the requirements of the Juniata Township:Commercial Wind. Ex'mrgy System

., Ordinance and the requirements of the Juniata Township Zoning Ordinance, a reyiew of the site
i plan, .maﬁenal pmvi’aed by Pegasus W‘u;d, LLC, the engmeenng report and ¢ opinions of Townley
Engmeermg, inforinistion provided by the public prior.to the

 of Jannary 3,2018, and
éommenis of the pubhc prov1ded at the pubhc hearmg on January 3 201%

10 Demsmn The Specml Land Use Penmt reqnested by Pegasus W‘md LLC wa&appmved w1th

11. Condluons -

condmons o

) “plmnedtobeusedatthemedmmgoperauon.

P

A. Pegasus Wmd, LLC shall mplcmentthcoomp]mntmhxmnpmeess d&scnbed in its

apphcanon. A report of all complaints andresoluﬁbﬂstocomplamtsshaﬂheﬂledwxﬂ:ﬁle

i By anmmnskuchon,Pegasuszd,LLCshaﬂsubmxtammaIYchaﬁdmwdﬁomﬂ:e

Manufacturers' MatenalSafetyDaiaSheetsshowmgﬂmtypeandquanntyofaHmatenals

x,l-" € DT
S

.,PegamsWind,LLCshaHensureﬂntanydamagetoawacmadlowtedm‘ﬁuntheTownshlp
. - resulting from the construction; maintepance,or operation:of the Pegasus:Wind Energy- Center

will be repaired at-the-expense: ofPegasus Wind; LEC pursnant t0 the:Tiiscola County Road"
Comm1ssum reqmrements

. Pegasuszd,LLCsha]lcomplymmallapphcablelocal,county smteandfederal ‘

requirements.

. Priorto cons&uctior_n,PegasusW‘md, L1C shall enter into a. muitually agreeable

dccommlssmnmgagreement with the township consistent with; the reqmrementsofﬁe Juniata
Township Commercial Wind System Ordinatice and the decommlsmomng summary submxttcd
by Pegasus W'md, LLC wrth its app]mamm. ;

. Pegasus Wind, LLC shall submit a bond forfhepm‘pose ofdecomxmssmmng awmdtm'bme or

subset of wind turbines. The amount of said bond:shall-be equivalent to the highesthond ..
contracted by NextEra in thc state for tower decommlssmnmg and revisited annually

. Pegasus Wind, LLC shallensure wmdtowersnes sha]l meetaneatandndyappwance

OvergrowthandweedsshaﬂnotexceedSmches Reﬁlseshallnotaccumulateatthesﬁe

R: . Pegasu&W‘md, LLC shallpmwdc anannnalmmphance rev1ewto mclude aproofof]mbﬂlty

policy, decommissioning bond, complaint log; and ‘any modification to Pegasus.Wind Erergy
Center.

L. In the event of sale, Pegasus Wind, LLC shall provide notification of sale, name of purchaser

and contact information for individuals responsiblé-for the duties required by ‘Special Land Use
Permit, within 30 days of the proposal. Purchaser must agree to all conditions, agreements and
promises presented by Pegasus Wind, LLC in writing to Juniata Township.

J. Pegasus Wind, LLC shall provide copies of all incident reports to the designated Juniata
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ZBA 000513

430

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY




- Townshipeommctperson: 1’ il o one e

L Pegasus W‘md LLC shall mmgate ice ﬂnow to comply w1th thc Jumata Townshlp Commerclal

© ‘Wind Energy System Ordinance’ by: iriterrupting turbine operations. Cavee
M. PegasusWmd,LLCshallretmthepropertyonwmchﬂ:elaydownyardlslocatedtolts
original state. o y

N 'Iheapphcahonmatenal,assoclawd amendments, and additions, shallbeconmdcred theterms
ofamnﬁaetbetween.l’gasﬁsW‘mdLLCademrataTomshlp AnywohmnofMSmﬂ
beoansxdemdawohuonofthsordmanee

O. Pegasus Wind, LLC shal prowde as-biilt dxawmgé'énce operanonal.

‘s P PegasusWind, LLCshaﬂ mlhgate mterfetence w:ﬁa—s:gnal transnmsswn 'or‘recepuoﬂ should it

Q. PegasusW'md,LLCshallmstttuteapostconsu'ucuonsomdmeasmementprogmmtoensm

‘12. Reasons far ﬂle deasmn The apphcauon meets: a]l the qumremanm of the Jumat& TDWDShlp Zoning
Ordinance and TheJuniata Township Cémmercial Wind Energy SYStem O1

13. No ch;mges were made to the map/drawmg/sne plan by the Plannmg Comn:ussmn

14. Vote of the Planmng Comlmssmn Members

Stark .- . m)

- Miklevic. . . (@’

Swmick o o (Yes)

Vyse LYY
Sonqmst (Q@)

L Ione K Vyse Secretary of the Jumata Townshlp Plannmg Cormmssmn cemfy that on January 13, 2018,
the above members d1d appmveﬂm Speexal Land Use Pe:mu requested. I wimessed‘themgnatm*&; set

i

g _ ’ Page 4
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Benjamin M. Doyle
President
Capitol Airspace Group

Capabilities Summary

Twenty-five years of Aviation Experience includes seventeen years of airspace analysis focused
on obstruction analysis and terminal instrument procedures. Five years experience supervising
and conducting aircraft operations in fixed and tactical military air traffic control facilities in the
United States, Germany and Bosnia-Herzegovina. Experience includes tower operations as an
active tower controller, training supervisor and Tower Chief at the Wiesbaden Army Airfield Air
Traffic Control Tower. Certified as FAA Control Tower Operator (certificate last awarded in
1997).

Experience

2010 to Present

President and Owner, Capitol Airspace Group

Responsible for the overall management of Capitol Airspace Group, an aviation consulting firm
focused on providing airspace, obstacle evaluation and instrument procedures design services to
airports and private companies.
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2009 to 2010

Vice President, Airspace and Obstacle Evaluation

Responsible for JDA Aviation’s Airspace and Obstacle Evaluation line of business.
Responsibilities included the management of all client projects, technical analysis and airspace
mitigation development. Duties included the overall business and fiscal management of the
Airspace and Obstacle Evaluation line of business, supporting staff and contractors.

1999 to 2009, Aviation Management Associates, Inc., Alexandria, VA

Director, Airspace Analysis

Responsible for supervising the completion of airspace obstruction studies for client developers,
attorneys and architects. Responsibilities include managing all technical and programmatic
aspects of Aviation Management’s airspace business. These duties require an in-depth knowledge
of and experience in air traffic control procedures and air traffic and airspace management.

Airspace

In accordance with Federal Aviation Regulations, provide extensive obstruction analysis of
proposed construction throughout the United States. Based on analyses, advise clients on federal
filing requirements and file proposed structures which are deemed “obstructions to navigable
airspace”. Conduct analyses using a host of FAA databases and proprietary airspace models.
Responsible for representing client interests during airspace negotiations and appeals with FAA,
state and local aviation authorities.

Alirspace Models

Responsible for the development and maintenance of all airspace models and tools to support
obstacle evaluation and procedure design.
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1996 to 1999, 3-58" Aviation Battalion (ATS), U.S. Army, Wiesbaden, Germany

Tower Chief

Responsible for supervising facility operations to ensure compliance with military and FAA rules
and regulations. Responsibilities included supervision of shift supervisors and subordinate
controllers while ensuring that all controllers remained at a safe and proficient operational level.
Additional responsibilities included setting and enforcing policy dealing with air traffic control
operations specific to the airfield and coordinating with associated facilities for standard and non-
standard operations.

Training Supervisor

Responsible for planning, scheduling, directing, and supervising facility training for all assigned
ATC personnel. Responsibilities included developing local course material, training aids and
control scenarios to supplement U.S. Army and FAA training programs. Supervised and
conducted classroom and self —study training while ensuring trainee position qualification and
recommending trainees for facility rating.
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Air Traffic Controller

Provided terminal air traffic control services for U.S., German and military operations. Provided
IFR, SVFR and VFR control for local and international, fixed and rotary wing flights in class D
airspace. Coordinated with Frankfurt approach Control for IFR arrivals, departures and over-
flights. Deployed as Air Traffic Controller during operations in Bosnia-Herzegovina.

1994 to 1996, 304" Military Intelligence Battalion, U.S. Army, Fort Huachuca, AZ

Air Traffic Controller

Provided terminal air traffic control services at Libby Army Airfield in support of U.S. Army, Air
Force, commercial air carrier and general aviation aircraft. Controlled Air Force and Army pilot
training flights consisting of precision and non-precision approaches as well as closed traffic on
crossed runways. Controlled a mixture of manned and unmanned aircraft within Class D and
Class E airspace. Provided IFR, SVFR and VFR control of local and transient aircraft.

Education

Associates Degree, History, Cochise College, Sierra Vista, AZ, 1996

Air Traffic Control Course, U.S. Army Air Traffic Control School, Fort Rucker, AL, 1994

Air load Planning Course, U.S. Air Force, Munich, Germany, 1997

Primary Leadership Development Course, Non-Commissioned Officer Academy, Grafenwoehr,
Germany, 1997
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Summary

Capitol Airspace conducted an airspace impact mitigation analysis to determine the likelihood of
resolving airspace impacts resulting from the proposed Pegasus wind project. The FAA will likely approve
wind turbines requiring changes to published procedures if the ultimate airspace impacts are not
considered substantial. This study assessed changes to Visual Flight Rules (VFR) traffic pattern airspace,
instrument departure procedures, and instrument approach procedures that would maintain their
safety and efficiency in accordance with the appropriate instrument procedure design criteria while also
increasing their associated height constraints.

On February 12, 2018, the FAA issued notices of presumed hazard (NPH) that indicate the proposed
wind turbines will exceed Tuscola Area Airport (CFS) 14 CFR Part 77.17(a)(2) and 77.19 imaginary
surfaces (Figure 1). Additionally, these wind turbines would be located within VFR traffic pattern airspace
at Tuscola Area Airport and the proposed Bauer’s Field Airport. The wind turbines would also exceed
abstacle clearance surfaces associated with Tuscola Area Airport instrument departure procedures and
instrument approach procedures. These penetrations would require an increase to instrument
departure procedure minimum climb gradients and instrument approach procedure minimum descent
altitudes uniless alternative mitigation options are identified and then approved by the FAA.

The findings of this study indicate that options are available that could allow for the approval of wind
turbines at potentially all of the proposed locations. In many cases, changes to VFR traffic pattern
airspace would not be required due to the aircraft approach categories that currently operate at Tuscola
Area Airport and Bauer’s Field. To resolve the impact on instrument departure procedures, the “climb
to” altitude prior to turning can be increased in order to preserve the currently published minimum
climb gradient. This mitigation option would remove the additional performance requirement
associated with a greater than standard minimum climb gradient. To resolve the impact on instrument
approach procedures, a stepdown fix can be added to the affected procedure in order to preserve the
currently published minimums. This mitigation option would not require additional equipment and
would allow for wind development at all of the proposed locations.

This study assessed impact based on physical airspace height constraints. Impact on communications,
navigation, or surveillance systems must be mitigated separately if identified during FAA aeronautical
study.
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Methodology

Capitol Airspace studied the proposed project based upon location information contained in FAA
aeronautical studies 2018-WTE-16:77-OF. Capitol Airspace used this information to validate the FAA
identified airspace impacts as well as identify viable mitigation options that would allow for wind
development at the proposed locations and heights. Capitol Airspace evaluated all 14 CFR Part 77
imaginary surfaces, VFR traffic pattern airspace, instrument departure procedures, and instrument
approach procedures in accordance with the following documents and data sources:

14 CFR Part 77 Safe, Efficient Use, and Preservation of the Navigable Airspace

FAA Order 7400.2L Procedures for Handling Airspace Matters

FAA Order 8260.3D United States Standard for Terminal Instrument Procedures

FAA Order 8260.19H — Flight Procedures and Airspace

e FAA Order 8260.58A United States Standard for Performance Based Navigational (PBN)
Instrument Procedure Design

* United States Government Flight Information Publication, US Terminal Procedures

e National Airspace System Resource Aeronautical Data
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Figure 1: Tuscola Area Airport (CFS) 14 CFR Part 77.17(a)(2} (dashed blue) and 77.13 (solid black) imaginary
surfaces; orange points indicate wind turbines that exceed these surfaces
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Study Findings

Visual Flight Rules (VFR) Traffic Pattern Airspace
The NPH indicates that a total of 38 wind turbines will be located within VER traffic pattern airspace.

Tuscola Area Airport

The existing airport reference code (ARC) is B-il.  Additionally, an analysis of FAA National
Offload Program (NOP) radar track data indicates that only Category A or B aircraft operated at
the airport for the period between June 1, 2016 and May 31, 2017.

Dimensions Pavément
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Status {length x width) x Strength
06-24 Existing 4,302’ x 75’ Asphalt 12,500 [single wheel]
1331 Existing 2,277' x 110 Turf N/A - Turf
11-29 Proposed 5,000 x 100° Asphalt 30,000 [single wheel]

Table 1: Tuscola Area Airport runway physical characteristics

Runway 06/24

21 wind turbines (orange points, Figure 2) are located within the Runway 06/24 Category C
and/or D VFR traffic pattern airspace {shaded gray, Figure 2). Considering the runway’s physical
characteristics (Table 1) and airport’s utilization as indicated by NOP data, it is unlikely that this
runway supports a significant volume of Category C or D aircraft. All of the proposed wind
turbines are located outside of Runway 06/24 Category B VFR traffic pattern airspace (sofid blue,
Figure 2) — as a result, no mitigation should be necessary.

Runway 13/31

13 wind turbines {(orange points, Figure 3} are located within the Runway 13/31 Category D VFR
traffic pattern airspace (shaded gray, Figure 3). Due to the turf surface, this runway will not
support larger than Category B aircraft. All of the proposed wind turbines are located outside of
Runway 13/31 Category B VFR traffic pattern airspace (solid blue, Figure 3) — as a result, no
mitigation should be necessary.
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Figure 2: Tuscola Area Airport (CFS) Runway 06/24 VFR traffic pattern airspace

/

Figure 3: Tuscola Area Airport (CFS) Runway 13/31 VFR traffic pattern airspace
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Runway 11/29 (Proposed)

23 wind turbines (orange points, Figure 4) are located within the Runway 11/29 Category D VFR
traffic pattern airspace (shaded gray, Figure 4). The planned Runway 11/29 approach category is
C and the planned airplane design group is Il. If the FAA determines this planned runway will
support a significant volume of Category C aircraft, it would require mitigation for 11 wind
turbines located within the Category C VFR traffic pattern airspace (dashed blue, Figure 4).
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Figure 4: Tuscola Area Airport (CFS) Runway 11/29 VFR traffic pattern agirspace
(standard left hand traffic)

In order to mitigate the impact of wind development on Category C VFR traffic pattern
operations, the patterns must be altered and/or wind turbines relocated. Establishing a right-
hand traffic pattern for Runway 11 would place four of the 11 wind turbines outside of the
Category C VFR traffic pattern airspace (dashed blue, Figure 5). In addition, right-hand traffic
would prevent overflight of the City of Caro, Michigan. The remaining seven wind turbines could
be relocated outside of Category C VFR traffic pattern airspace if the FAA determines that a
significant volume of Category C aircraft are anticipated to use the planned runway.
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Figure 5: Tuscola Area Airport (CFS) Runway 11/29 VFR traffic pattern airspace
(right-hand traffic pattern establshed for Runway 11)

440



LT0T00 vdz

Capiol Apspace (roup

Bauer’s Field {3648)

Runway 09/27 (Proposed)

Nine wind turbines (orange points, Figure 6) would be located within the proposed Runway
09/27 Category D VFR traffic pattern airspace (shaded gray, Figure 6). Runway 09/27 is an
approximately 2,200 foot long turf runway. Due to the turf surface, this runway will not support
larger than Category B aircraft. All of the proposed wind turbines are located outside of Runway
09/27 Category B VFR traffic pattern airspace (solid blue, Figure 6) — as a result, no mitigation
should be necessary.
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Category B )

Figure 6: Bauer’s Field (3648) Runway 08/27 VFR traffic pattern airspace

|
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Instrument Departures

The NPH indicates that six wind turbines will require an increase to minimum climb gradients associated
with Takeoff Minimums and Obstacle Departure Procedures.

Tuscola Area Airport

Six of the proposed wind turbines (orange points, Figure 7) will exceed the Runway 24 obstacle
departure procedure 40:1 obstacle clearance surface. These wind turbines will require an
increase to the minimum climb gradient from 200 feet per nautical mile to as much as 265 feet
per nautical mile.
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Figure 7: Tuscola Area Airport (CFS) Runway 24 obstacle departure procedure assessment;
existing procedure with turn at 400 feet above DER

A higher than standard minimum climb gradient (200 feet per nautical mile) potentially excludes
aircraft from departing Tuscola Area Airport during instrument meteorological conditions due to
a higher performance requirement. Instead of increasing the minimum climb gradient, the
altitude at which aircraft begin their first turn could be increased from the 400 feet above
departure end of runway (DER) to 1,400 feet above mean sea level (AMSL). The increased turn
altitude results in a longer initial climb area (ICA) and an increased obstacle clearance surface
start height outside of the ICA (Figure 8).

This mitigation option would resolve the impact of the six wind turbines and only requires that
aircraft climb less than an additional 300 feet prior to turning. At the minimum 200 foot per
nautical mile climb gradient, this increased turn altitude lengthens the ICA by 1.58 nautical miles.
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Figure 8: Tuscola Area Airport (CFS) Runway 24 obstacle departure procedure assessment;
proposed procedure with turn at 1400 feet AMSL
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Instrument Approaches

The NPH indicates that 47 wind turbines will require an increase a non-precision instrument approach
procedure minimum descent altitude (MDA).

Tuscola Area Airport

46 of the proposed wind turbines (orange points, Figure 9) exceed the VOR/DME-A final
approach segment obstacle clearance surface and will require an increase to the minimum
descent altitude from 1,240 feet AMSL to as high as 1,500 feet AMSL.
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Figure 9: Existing VOR/DME-A Circling Approoch final segment

Since this procedure already requires distance measuring equipment {BME), a stepdown fix,
CAROS, can be added without additional avionics requirements (Figure 10 & Figure 11). Based on
the current 2.16° vertical descent angle, CAROS would be located 1.60 nautical miles prior to the
missed approach point, MADBE, at an altitude of 1,600 feet AMSL. The resuiting DACUG to
CAROS segment obstacle clearance surface would be 1,280 feet AMSL (1,600 foot AMSL MDA - 250
feet required obstacle clearance — 70 foot remote altimeter setting source adjustment) and would not be
affected by any of the proposed wind turbines.” After the stepdown fix, the MDA would remain
as published or could potentially be lowered pending FAA review of controlling obstacles within
the CAROS to MADBE final stepdown segment obstacle evaluation area.

10

444



TZ0T00 Vaz
Capitot Arspace Groug
VAN
i DACUG ~ ~.
(2300) N

-~
-

...... Minimum Descent Altitude™ ~ A

(1600) CAROS ™'~ -
Obstacle Clearance Surface (1509 T -~
(1280) ) S
Minimum !)esce_rlt__Altitu___c?_‘_-_:_..\_A
(1240) MADBE
Obstacle Clearance Surface

(990)

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

Figure 10: Propased VOR/DME-A Circling Approach final segment profile
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Figure 11: Proposed VOR/DME-A Circling Approach final segment with CAROS stepdown fix added
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Conclusion

At their proposed locations and heights, 46 wind turbines will exceed the Tuscola Area Airport 14 CFR
Part 77.17(a)(2) imaginary surface. Four of these wind turbines will also exceed the Tuscola Area Airport
14 CFR Part 77.19(b) conical surface. However, heights in excess of these surfaces are feasible provided
proposed wind turbines do not have a substantial adverse effect on air navigation. In order to avoid the
likelihood of a substantial adverse effect, the adverse effect on VFR traffic pattern airspace as well as
instrument departure and approach procedures must be mitigated.

VFR Traffic Pattern Airspace

30 wind turbines would be located within Tuscola Area Airport VFR traffic pattern airspace. An
additional eight wind turbines would be located within the proposed public-use airport Bauer’s
Field VFR traffic pattern airspace. The existing Tuscola Area Airport ARC is B-Il and NOP Data
indicates that only Category B or lower aircraft have historically operated at the airport. All of the
proposed wind turbines are located outside of Category B VFR traffic pattern airspace and should
not require mitigation. Eleven wind turbines are located within the proposed Tuscola Area
Airport Runway 11/29 Category C VFR traffic pattern airspace. If the FAA anticipates that this
proposed runway will support a significant volume of Category C aircraft, mitigation would be
required for 11 proposed wind turbines. Mitigation options include establishing right traffic for
Runway 11 and relocating the seven wind turbines remaining within Category C VFR traffic
pattern airspace.
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Instrument Departure Procedures

Six of the proposed wind turbines would require an increase to departure procedure minimum
climb gradients. This increase potentially excludes aircraft from departing Tuscola Area Airport
under certain weather conditions due to a higher performance requirement. However, the
standard 200 foot per nautical mile climb gradient can be preserved by changing the Runway 24
“climb to” altitude from the standard 400 feet above DER to 1,400 feet AMSL. This change
accommodates wind turbines at the six identified locations, preserves the currently published
minimum climb gradient, and should have a minimal effect on departure routing.

Instrument Approach Procedures

46 of the proposed wind turbines would require an increase to the VOR/DME-A MDA. In order to
preserve the currently published MDA a stepdown fix could be added in order to hold aircraft at
or above 1,600 feet AMSL over the proposed wind turbines while still allowing descent to the
currently published MDA. Since the procedure already requires DME, the addition of the CAROS
stepdown fix would not introduce any new avionics equipage requirements.

These mitigation options were assessed in accordance with applicable FAA TERPS documents and
represent technically achievable changes to the affected procedures that would also atlow for wind

development. All of these mitigation options are subject to FAA approval.

If you have any questions regarding the findings of this study, please contact Ron Morgan or Tim Connolly
at (703) 256-2485.
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ESs Bearings, headings, courses, and radlals are magnetic. Elevations and altitudes are in feet, MSL, except HAT, ND
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108 TO REESE INT/15.22 DME AND HOLD. m
ADDITIONAL FLIGHT DATA: Z
HOLD E, RT, 288.08 INBOUND
FAS OBST: 909 TREE 432737.73N/0832912.90W
CHART CIRCLING ICON.
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2. PROFILE STARTS AT MBS VOR/DME
3.FAC: _102.00 FAF: DACUB/MBS 23.00 DME OIST FAF TO MAP: THLD:
4, MIN. ALT: MBS VOR/DME 3000, OBEGE 3000, DACUG 2300, CARDS 1600,
8. MSA FROM: MBS VOR/DME 3100
MAG VAR: 3W EPOCH YEAR; 1965
CATEGORY A B C D E
DH/MDA VIS HAT/HAA| DH/MDA VIS HAT/HAA [ OH/MDA Vis HAT/HAA [ DH/MDA VIS HAT/HAA | DH/MDA VIS HAT/HAA
CIRCUNG 1240 1 536 1240 1 536 NA NA
NOTES:

CHART NOTE: CIRCLING NA TO RWYS 13 AND 31.
CHART NOTE: PROCEDURE NA AT NIGHT.

@ NA WHEN LOCAL WEATHER NOT AVAILABLE.

CHART NOTE: WHEN LOCAL ALTIMETER SETTING NOT RECEIVED, USE SAGINAW/MBES INTL ALTIMETER SETTING AND INCREASE ALL MDA 80 FEET

CITY AND STATE ELEVATION: 704
AIRPORT NAME:

TUSCOLA AREA

TDZE:

CARO, MI

FACILITY PROCEDURE:
IDENTIFIER:
VOR/DME-A, AMDT 7
mes
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VOR/DME Bearings, headings, courses, and radials are magnetic, Elevations and aitltudes are in feet, MSL, except HAT,
s , . id Iti h Indi . i
Cry STANDARD INSTRUMENT APPROACH PROCEDURE HAA, TCH, and RA, Altitudes are minimum aititudes unless atherwise indicated. Cellings are in feet above

7 airport elevatlon. Distances are in nautical miles unless otherwise Indicated, except visibllitles which are In
FLIGHT STANDARDS SERVICE - TITLE 14 CFR PART 97.23 statute miles or In fest AV,

CHANGES:

65cT0T0€/8 DSIN Aq AIATIDTY

1. ADDED CAROS STEPDOWN FIX AT 432744.09N/0832920.34W, 1.60NM FROM MAP

NV I91¢7-

REASONS:

s

1. TO RETAIN CURRENTLY PUBLISHED MDA

CITY AND STATE ELEVATION: 704 TDZE: 400 FACILITY PROCEDURE:
AIRPORT NAME: IDENTIFIER:
CARO, Mi VOR/DME-A, AMDT 7
TUSCOLA AREA MBS
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C

PART - A OBSTRUCTION DATA

1. APPROACH SEGMENT __ | FROM T0 OBSTRUCTION COORDINATES ELEV. MSL. ROC | ALT. ADJUSTMENTS | MIN. ALT, |3
inmaL Jms vor/omE lOBEGE/MBS 15.00 |1 TOWER (26-800142) 432814.00N/0835035.00W _|1634 (4D} 1000 |amsss 0 >
DME 2 TERRAIN 433157.00N/0840436.00W _ 676 (700) As1500 200 1D
)
INTERMEDIATE OBEGE/MBS 15.00 __|DACUB/MBS 23.00 3. TOWER [26-002919) 433233.128/0833936.95W _|1649 (zC) 500 |[sa-78Ar220 2300 o)
DME DME 4. TERRAIN 432609.00N/0833354.00W__|722 (700) as1500 I
S8
FinAL |oacus/mes 23.00  |caros/mBs 2603 |5. winp TuReive 432723.71/0833100.64W__|1237 (20) 250 |ra70 DGa3 1600 |-
DME DME (2018-WTE-60-OF) g
N
FiraL: STEPDOWN caROs/MBS 26.03  |MADBE/MBS 27.63 |6 ThEE 432737.73N/0332912.90W__ {803 {2€) 250 |wesa 1200 >
DME oME =
et
2. PROCEDURE TURN NA
3. MISSED MAP;| maADBE/MBS 27.63 _|neEse iNT/15.22 Asc 3000
APPROACH OME OME 3. TOWER (26-002919) 433233,12N/0833336.95W _[1649 (20) 1000 2700
ELEV: 990 7. TERRAIN 432921.00N/0832506.00W _[817 (800) as1500 2300
4.CIRCUNG | DISTANCE HT. ABV. ARPT. |
CATEGORY A L30NM  350] 536 8. TReE 432834.35M/0832644.34W _|908 {2¢) 0 |s 1240
CATEGORY B reanm | £ Jasol 4 538 5. TREE 432834.35K/0832544.30W 905 (2c) 3 s 1200
CATEGORY C 2s60m__| 2 [450| £
CATEGORY D a76nm | @ [sso] <
CATEGORY E 550}
5. MINIMUM SAFE ALTITUDES PRIMARY NAVAID: MBS VOR/DME
SECTOR | ossTRuction |  BRG/DIST ELEVATION (MsL) MSA SECTOR OBSTRUCTION | BRG/DIST | ErEvATION(MSL | msa
360-360 | TWR (26-000558)| 143/245 2013 (ap) 3100
CITY AND STATE ELEVATION: 704 FACILITY IDENTIFIER PROCEDURE:
AIRPORT NAME:
CARD, MI TUSCOLA AREA MBS VOR/DME VOR/DME-A, AMDT 7
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PART B - SUPPLEMENTAL DATA PART C - REMARKS
1. COMMUNICATIONS WITH 2. WEATHER SERVICE 3. ALTIMETER SETTING VDP KOT ESTABLISHED - FINAL IS CIRCLING ONLY.
MBS APP CON, 708 ARTCL, LAN F5S NWS [OTHER: SOURCE: KCFS / KMBS
TAA AWO0s-3 DISTANCE o/ 05 PRECIPITOUS TERRAIN EVALUATION COMPLETED.
ISATISFACTORY ON: A/cC HOURS: 0/24 100 FT VEGETATION USED.
x| wiF [ xJunr] T wF Juocamon:  kars ADJUSTMENT: o/70
PRIMARY NAVAID: MBS VOR/DME KCFS/KMBS AWOS-3 ON SERVICE A.
4. 'MONITOR POINT: MOCC
MONITOR CAT A AND B ONLY PER CEN FPO
CAT1 24
STATUS  |HRS OPTN:
CAT3 ORDER 8260.3, VOLUME 1, "VISUAL PORTION OF FINAL™
ALS PENETRATIONS:
(s) saLs 20:1 !
|mars (RWOS)

s, 765 TREE (KCFST0473) 432702.13N/0832727.12W {11.06)
APPROACH from 741 TREE (KCFST0443) 432705.05N/0832724.40W (3.21)
& RUNWAY X Juin o6 (pey), 24 ety w24}

LIGHTING X REIL 05, 24 (PCL) 762 TREE (KCFST0104) 432750.20N/0832618.85W {17.43)
oz 760 TREE {KCFST0103) 432750.03N/0832618.32W (14.36)
(C/UNE 765 TREE {(KCFST0071) 432747.60N/0832610.57W (5.15)
727 TREE (KCFST0137) 432747.75N/0832623.34W (2.98)
X |OTHER [SPECIFY): PAPI-AL 06, 24 [PCL) 779 TREE (KCFSTD045) 432750.37N/0832607.35W (2.49)
BASIC 724 TREE (KCFSTO138) 432747.52N/0832623.33W (0.70}
6. RUNWAY ALL WEATHER ( ’ o
MARKINGS WNSTRUMENT NPYF 05,24 ORDER 8260.3, VOLUME 1, CHAPTER 2, NEW CIRCLING
CRITERIA APPLIED.
7. RUNWAY APPROACH CAT A: L3ONM
VISUAL MIDFIELD CAT B: 1.83NM
RANGE ROLL OUT
8. GLIDE GP ANGLE: |ELEV RWY THRESHOLD: NO ADDITIONAL AIRSPACE REQUIRED.
3 RASS PRESSURE PATTERNS SAME
[ELEV GP ANTENNA:
PATH DISTANCE FROM RWY: KCFS 704, KM
: |THRESHOLD CROSSING HEIGHT: RA=70 e
9. FINAL APPROACH |RuNWAY THRESHOLD FT. FROM THRESHOLD |
COURSE AIMING |ON CENTERUNE FT. FROM THRESHOLD |MsA EXTENDED TO 29 NM AS PER 8250.38 PARA 221 AND
10. WAIVERS: NONE ]nzsmss PARA B-6-3, H. (4)
XP: TO RETAIN CURRENTLY PUBLISHED MDA.
ORDER 8260.3 2-9-10 “OBSTACLES CLOSE TO A PFAF OR A FINAL APPROACH SEGMENT SOF™
EXCLUSIONS:
(cAROS)
1158 WINO TURBINE (2018-WTE-36-0E) 433022.65N/0832546.00W ({-87}
1162 WIND TURBINE (2018-WTE-37-OF) 432957.01N/0832546.28W {-25)
1173 WIND TURBINE (2018-WTE-39-0E) 432925.46N/0832955.27W (-32)
1161 WIND TURBINE (2018-WTE-76-0E) 433010.80N/0832942.67W {-18)
PART D - PREPARED BY: DATE:
TIM COKROLLY 3/30/2018
TITLE: OFFICE:
AIRSPACE/GIS MANAGER CAPITOL AIRSPACE GROUP

NV IT5H-6 ©C0¢/0€/S DS AQ AAATADTY
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Capitol Airspace Group 5400 Shawnee Road, Suite 304 703-256-2485

Alexandria. VA 22312 capitolairspace.com

Introduction

Capitol Airspace conducted an air traffic flow analysis for the Pegasus wind project in Tuscola County,
Michigan. The purpose for this analysis was to determine the nature of air traffic operations at Tuscola
Area Airport (CFS) to aid in developing the airspace mitigation options necessary to accommodate the
Pegasus wind project.

In order to determine the nature of air traffic operations at Tuscola Area Airport, Capitol Airspace
evaluated one year's worth of historical radar track data obtained from the FAA. This data was utilized
to determine the types of aircraft that regularly use the airport. In addition, this data was also utilized to
determine the number of flights at the airport and the specific operation (i.e., departure, arrival,
instrument approach procedure) associated with that flight.

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

'
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I

Figure 1: VFR dataset (left) and IFR dataset (right} radar tracks
that appeared to operate at Tuscola Area Airport (CFS)

Methodology

Capitol Airspace evaluated FAA National Offload Program (NOP) radar returns for the period between
June 01, 2016 and May 31, 2017. The FAA NOP data contained 6,712,600 radar returns associated with
flights operating within 20 nautical miles of Tuscola Area Airport at or below 6,000 feet above mean sea
level. These radar returns were identified by Detroit (D21) Terminal Radar Approach Control (TRACON),
Flint (FNT) TRACON, Lansing (LAN) TRACON, Saginaw (MBS) TRACON, and Cleveland (ZOB) Air Route
Traffic Control Center (ARTCC).
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Capitol Airspace Group 5400 Shawnee Road, Suite 306 703-256-2485

Alexandria, VA 22312 capitolairspace.com

FAA NOP data separates radar returns into visual flight rules (VFR) and instrument flight rules (IFR)
datasets (Table 1). The VFR dataset includes only non-discrete (1200) beacon codes and provides limited
detail beyond the radar return’s geographic position. The IFR dataset includes discrete (non-1200)
beacon codes. This dataset is more detailed than the VFR dataset and can be used to determine the
specific aircraft associated with the radar return.

e e e e ety

- Dataset '

Data Element

Unique Flight Index

Unique Track Index L4
Actual Aircraft Call Sign

Position

Source Facility

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

Discrete Beacon Code

Departure Airport

Arrival Airport

Aircraft Type

User Class

Table 1: NOP data element overview

The following process was used to determine the number and type of flights that likely operated at
Tuscola Area Airport:

1. Parse and Import Radar Data — Original data was provided in compressed comma
separated value (CSV) text format. CSV files were provided for each day of the year. Each CSV
file was uncompressed, combined, and imported into a spatial database.

2. Build Radar Tracks — Radar tracks were created for all flights based on their unique flight
index. In some cases, multiple track indexes were associated with a single flight index due to
multiple air traffic facilities surveilling the flight.

3. Remove duplicates — The VFR dataset can contain up to four duplicative flights if all of the
identified air traffic facilities surveilled the flight. Capitol Airspace removed duplicates from
the VFR dataset by analyzing each track for altitude, heading, and time similarities.

4. Evaluate Radar Tracks — In order to understand the nature of flight operations at Tuscola
Area Airport, Capitol Airspace analyzed each track for altitude and direction. In addition to
flights that were identified as having Tuscola Area Airport as the identified departure or
arrival airport, flights with tracks that appeared to operate at the airport were also
considered.
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5400 Shawnee Road. Suite 304
Alexandria. VA 22312

703-256-2485
capitolairspace.com

Capitol Airspace Group

Findings

Tuscola Area Airport Operations

The VFR dataset indicates that 1,766 unique flights appeared to operate at Tuscola Area Airport
between June 01, 2016 and May 31, 2017. The IFR dataset indicates that 322 unique flights appeared to
operate at the airport over the same period. This represents a total operation count of 2,088 (5.72 per
day). The IFR dataset also indicates that these operations were associated with either Approach
Category A or Approach Category B aircraft (Table 2).

P Aircraft [ Aircraft " Aircraft '"”“““KEEF&&?h_"%}“ﬁ"fbﬁi T
.. ID(s) .| Manufacturer ~ Model | Category ' Operations .
Martinaire MRAG603 Cessna Caravan (C208) A 78
N610PT
POET NS25EM Cessna Citation (C525) B 47
N710PT
Wingnuts LLC N828DS Beechcraft Bonanza (BE36) A 26

Table 2: Frequent operators at Tuscola Area Airport derived from IFR dataset

These findings correlate with the airport reference code (ARC) for Tuscola Area Airport identified by the
2017 Michigan Aviation System Pian. In addition, the radar tracks are located within FAA Category B VFR
traffic pattern airspace as applied to Runway 06/24 (Figure 2).

7\
o\

\

I

Figure 2: VFR dataset tracks indicate that traffic patterns are contained within Runway 06/24 Category B VFR
traffic pattern airspace (note: majority of tracks are shifted southward due to radar sensor inaccuracy)
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Capitol Airspace Group 5400 Shawnee Road. Suite 304 703-256-2485

Alexandria. VA 22312 capitolairspace.com

Departures

The IFR dataset indicates that 112 flights appeared to depart Tuscola Area Airport between June 01,
2016 and May 31, 2017 (Figure 3). It should be noted that these departures could have occurred during
either visual meteorological conditions (VMC) or instrument meteorological conditions (IMC) and do not
necessarily indicate an “instrument” departure. Further analysis using Tuscola Area Airport Automated
Weather Observing System (AWOS) reports would be necessary to determine how many departures
occurred during IMC.

r N

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY
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Ny 4

Figure 3: Radar tracks that appeared to depart Tuscola Area Airport

Arrivals
RNAY (GPS) Approach to Runway 06
The IFR dataset indicates that 19 fligshts appeared to fly the RNAV (GPS) Approach to Runway 06

between June 01, 2016 and May 31, 2017 (Figure 4). This represents a 0.37 per week utilization which is
well below the FAA’s threshold for “significant” volume of operations (as few as one per week).

RNAV (GPS) Approach to Runway 24

The IFR dataset indicates that 2 flights appeared to fly the RNAV (GPS) Approach to Runway 24 between
June 01, 2016 and May 31, 2017 (Figure 5). This represents a 0.04 per week utilization which is well
below the FAA’s threshold for “significant” volume of operations.
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Capitol Airspace Group

5400 Shawnee Road, Suite 304
Alexandria, VA 22312

703-256-2485
capitolairspace.com
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Figure 5: Radar tracks for flights that appeared to fly the RNAV (GPS) Approach to Runway 24
{note: graphic depicts 4 total tracks associated with only two flights)
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Capitol Airspace Group 5400 Shawnee Road, Suite 304 703-256-2485

Alexandria, VA 22312 capiolairspace.com

VOR/DME-A Circling Approach

The IFR dataset indicates that 8 flights appeared to fly the VOR/DME-A circling approach between June
01, 2016 and May 31, 2017 (Figure 6). This represents a 0.15 per week utilization which is well below the
FAA’s threshold for “significant” volume of operations.

———
~——
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Figure 6: Radar tracks for flights that appeared to fly the VOR/DME-A circling approach

Visual Approach Following Termination of Air Traffic Services

The IFR dataset indicates that 181 flights flew a visual approach and did not fly a published instrument
approach procedure (Figure 7). These flights are associated with aircraft that either cancelled their IFR
flight plan or terminated “VFR flight foliowing.” The FAA should not consider impact on these operations
during aeronautical study of proposed wind turbines.

Figure 7: Radar tracks for flights that appeared to fly a visual approach after
cancelling IFR or terminating “VFR flight following”
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Capitol Airspace Group 5400 Shawnee Road, Suite 304 703-256-2485

Alexandria, VA 22312 capitolairspace.com

Conclusion

Using FAA NOP data, Capitol Airspace identified historical radar tracks that operated at Tuscola Area
Airport and determined:

1. Total Operations: 2,088 flights appeared to operate at the airport between June 01, 2016 and
May 31, 2017, an average of 5.72 per day (Figure 1). The VFR dataset contained 1,766 (85%) of
the total operations. The IFR dataset contained 322 (15%) of the total operations.

2. Aircraft Types: Operations at the airport are associated with Approach Category A and Approach
Category B aircraft. The flight tracks are located within FAA Category B VFR traffic pattern
airspace as applied to Runway 06/24 (Figure 2). As a result, it is unlikely that the FAA would
protect for VFR traffic pattern airspace larger than Category B considering the airport’s existing
layout.

NV 91:€¥:6 £20T/0€/8 DOSIN A4Q AAATADTY

3. Frequent Users: The IFR dataset indicates that Martinaire (freight operator}) Cessna Caravans,
POET (biofuel producer with a plant in Caro) Cessna Citations, and a Wingnuts LLC (private
owner) Beechcraft Bonanza each operated at the airport between 0.5 and 1.5 times per week
(Table 2). It should be noted that these aircraft may also be contained in the VFR dataset or that
aircraft contained solely in the VFR dataset operated more frequently.

4. Instrument departure procedures: The IFR dataset contained 112 flights that appeared to depart
the airport (Figure 3). However, an analysis of the airport’s AWQOS weather reports is necessary to
determine how many of these departures occurred during instrument meteorological conditions.

5. Instrument approach procedures: The IFR dataset indicates that published instrument approach
procedure utilization is low (Figure 4, Figure 5, and Figure 6). The greatest frequency of
operations for any one procedure is 0.37 per week. This frequency is well below the FAA's
threshold for determining a significant volume of operations (as few as one per week]).

The results of this analysis can be used to further discussions with the airport and the FAA during
aeronautical study of the proposed Pegasus wind project. In addition, the results can be used to develop
and refine the airspace mitigation options necessary to accommodate the Pegasus wind project.

Please contact Ron Morgan or Tim Connolly at (703)-256-2485 with any questions regarding the findings
of this analysis.
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6/14/2016 RNAV (G
NS25EM 6/28/2016 CasC General Aviation RNAV {GPS} Approach to Runway 06 1800 10 MVFR ..
MRAGO3 7/30/2016 €208 Air Carrier RNAV {GPS) Approach to Runway 06 8000 5 MVFR -h
NS25EM 8/1/2016 C25C General Aviation RNAV (GPS} Approach to Runway 06 300 10 IFR (U]
N610PT 8/1/2016 £510 General Aviation RNAV (GPS) Approach to Runway 06 300 10 IFR M
POS2 8/13/2016 - Military RNAV [GPS) Approach to Runway 06 3200 7 VER —_
NB426G 8/31/2016 PA3 General Aviation RNAV (GPS) Approach to Runway 06 10 VER @)
MRAG03 9/10/2016 C208 Air Carrier RNAV {GPS) Approach to Runway D6 1100 3 MVFR
POSO 9/10/2016 - Military ANAV {GPS} Approach to Runway 06 1100 3 MVER >
MRAS03 9/17/2016 C208 Air Carrier RNAV {GPS} Approach to Runway 06 500 5 IFR
PO32 9/17/2016 - Military RNAV (GPS) Approach to Runway 06 500 S 1FR z
MRAG03 11/5/2016 C208 Air Carrier RNAV (GPS} Approach to Runway 06 700 1 IFR
PO34 11/5/2016 - Military RNAV (GRS} Approach to Runway 06 700 1 IFR
PO96 11/26/2016 - Military RNAV (GPS) Approach to Runway 06 1100 10 MVFR
MRAG03 1/28/2017 €208 Air Carrier RNAV {GPS) Approach to Runway 06 1900 10 MVFR
MRAG03 3/25/2017 €208 Air Carrier RNAV (GPS) Approach to Runway 06 600 2.5 IFR
PO32 3/25/2017 - Military RNAV {GPS} Approach to Runway 06 600 2.5 IFR
N64KT 5/19/2017 €340 General Aviation RNAV (GPS] Approach to Runway 06 1500 10 MVFR
NG4KT 5/19/2017 C340 - RNAV (GPS) Approach to Runway 06 1500 10 MVFR
N3099L 10/6/2016 PA32 General Aviation RNAV (GPS) Approach to Runway 24 10 VFR
X941 5/9/2017 - Military RNAV {GPS) Approach to Runway 24 10 VER
NS25EP 6/15/2016 C25C General Aviation VOR/DME-A Circling Approach 4200 10 VER
N525EM 7/28/20616 C25C General Aviation VOR/DME-A Circling Approach 12000 10 VER
X334 8/2/2016 - Military VOR/DME-A Circling Approach 10 VFR
NGO7TTN 8/16/2016 C525 General Aviation VOR/DME-A Circling Approach 10 VFR
Xso82at 8/24/2016 - Military VOR/DME-A Circling Approach 10 VFR
NG629RM 12/2/2016 PA31 - VOR/DME-A Circling Approach 3900 10 VER
N629RM 12/2/2016 PA31 - VOR/DME-A Circling Approach 3900 10 VFR
X9EV 412372017 - Military VOR/DME-A Circling Approach 10 VFR
N4773L 6/1/2016 152 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VER
X135F 6/2/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
N6288) 6/3/2016 PA28 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
MRAGO3 6/4/2016 £208 Air Carrier Visuat Approach Following Termination of Air Traffic Services 10 VFR
PO38 6/4/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
X143 6/2/2016 - Military Visual Apgroach Following Termination of Air Traffic Services 10 VFR
N828DS 6/4/2016 BE36 General Aviation Visual Approach Following Termination of Air Traffic Services 4700 7 VFR
N710PT 6/6/2016 €525 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
MRA603 6/11/2016 c208 Air Carrier Visual Appraach Follawing Termination of Air Traffic Services 10 VFR
X8DC £/11/2016 - Military Visual Appraach Following Termination of Air Traffic Services 10 VFR
N328DS 6/13/2016 BE36 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
XA32AE 6/17/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VER
MRAG03 6/18/2016 €208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
PO31 6/18/2016 - Military Visual Approach Foilowing Termination of Air Traffic Services 10 VFR
X2AE 6/18/2016 M20P Military Visual Approach Following Termination of Air Traffic Services 10 VFR
N757MP 6/18/2016 C172 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
X13Q 6/20/2016 - Military Visual Approach Foilowing Termination of Air Traffic Services 10 VFR
N828DS 6/20/2016 BE36 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
NS25EM 6/23/2016 C€25C General Aviation Visual Approach Following Termination of Air Traffic Services 6000 10 VFR
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MRAG03

6/25/2016

Air Carrier

Visual Approach Following Termination of Air Traffic Services

PO40 6/25/2016 - Military Visual Approach Following Termination of Air Traffic Services
XL7UM 6/26/2016 - Military Visual Approach Following Termination of Air Traffic Services
XLN7UM 6/26/2016 - Air Carrier Visual Approach Following Termination of Air Traffic Services
CAKW 6/27/2016 - Military Visual Approach Following Termination of Air Traffic Services
N9333P 6/27/2016 PA24 General Aviation Visual Approach Following Termination of Air Traffic Services
X7DC 6/29/2016 - Military Visual Approach Following Termination of Air Traffic Services
X405 7/2/2016 - Military Visual Approach Following Termination of Air Traific Services 6500 10 VFR
MRAG03 7/2/2016 C208 Air Carrier Visual Appraach Following Termination of Air Traffic Services 10 VFR
N2aow 7/5/2016 RVE General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
NE10PT 7/6/2016 €510 General Aviation Visual Approach Fallowing Termination of Air Traffic Services 10 VFR
CAP2026 7/7/2016 C182 Air Carrier Visual Approach Following Termination of Air Traffic Secvicas 6000 10 VFR
Xa4aF 7/9/2016 - Military Visual Approach Foilowing Termination of Air Traffic Services 2800 10 MVFR
MRAGO3 7/9/2016 C208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
POSS 7/10/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
N710PT 7/10/2016 C258 General Aviation Visual Approach Fatiowing Termination of Air Traffic Services 8000 10 VER
X59N 7/11/2016 - Military Visual Approach ing Ter of Air Traffic Services 10 VFR
XLENT 7/12/2016 HELO Other Visual App h ing Ter of Air Traffic Services 10 VFR
NA16RA 7/12/2016 €414 General Aviation Visual Approach Following Ter of Air Traffic Services 10 VFR
N525EM 7/13/2016 €25C General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
N710PT 7/15/2016 €258 General Aviation Visual Approach Fallowing Termination of Air Traffic Services 2900 10 MVFR
N710PT 7/15/2016 C258 General Aviation Visual Approach Following Termination of Air Traffic Services 5000 10 VFR
MRABO3 7/16/2016 C208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
PO36 7/16/2016 - Military Visual Approach Following Termination of Alr Traffic Services 10 VFR
XLNSUM 7/17/2016 - Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
N525EM 7/18/2016 C25C General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
N710PT 7/20/2015 258 General Aviation Visual Approach Fellowing Termination of Air Traffic Services 10 VER
MRAG03 7/23/2016 €208 Air Carrier Visual Approach Following Termination of Air Traific Services 6000 10 VER
PQOS2 7/23/2016 - Military Visual Approach Following Termination of Air Traffic Services 6000 10 VEFR
N828DS 7/29/2016 BE36 General Aviation Visuat Approach Feilowing Termination of Air Traffic Services 10 VFR
X407 7/29/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
CGSEK 7/29/2016 - Other Visual Approach Following Termination of Air Traffic Services 12000 10 VFR
X951y 8/1/2016 Visual Approach Following Termination of Air Traffic Services 1700 10 MVEFR
X334 8/2/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
N22TE 8/3/2016 €208 Generai Aviation Visual Approach Following Termination of Air Traffic Services 10 VER
NE10PT 8/4/2016 €510 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
N610PT 8/5/2016 €510 Generai Aviation Visual Apgroach Following Termination of Alr Traffic Services 10 VFR
MRAG603 8/6/2016 C208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
8/6/2016 TBMB Genera! Aviation Visual Approach Following Ter of Air Traffic Services 7000 10 VER
NB50WM B/7/2016 TBMS General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
N525EM 8/8/2016 €525 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
NG1OPT 8/8/2016 €510 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VER
N2174V B/8/2016 C182 General Aviation Visual Approach F ing Termil of Air Traffic Services 10 VFR
N333UM B/9/2016 CSNA Military Visual Approach Following Termination of Air Traffic Services 10 VFR
NG10PT 8/10/2016 C510 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
N31407 8/10/2016 PA32 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
X407 8/11/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VER
NS25EM 8/12/2016 C25C General Aviation Visuai Approach Fallowing Termination of Air Traffic Services 10 VFR
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MRA603 8/13/2016 €208 Air Carrier Visua! Approach Following Termination of Air Traffic Services 3200 7 VFR
N610PT 8/15/2016 €510 General Aviation Visual Approach Following Termination of Air Traffic Services j> 10 VER
N972JB 8/16/2016 SR22 General Aviation Visual Approach Following Termination of Air Traffic Services 4400 >7 7 VFR
X7TN 8/16/2016 - Military Visual Approach Following Termination of Air Traffic Services 3700 — 10 VFR
N525EM 8/19/2016 C25C General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
MRAB03 8/20/2016 €208 Air Carrier Visual Approach Following Termination of Air Traffic Services 7 VFR
PO29 8/20/2016 - Military Visual Approach Following Termination of Air Traffic Services 7 VFR
X72D 8/22/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
G23677 8/24/2016 HELD Military Visual Approach Following Termination of Air Traffic Services 10 VFR
%13Q 8/26/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VER
MRAS603 8/27/2016 C208 Air Carrier Visual Approach Following Termination of Air Traffic Services 7500 10 VFR
N75327 8/27/2016 P28A General Aviation Visual Approach Following Termination of Air Traffic Services 7500 10 VFR
XCP2034 8/28/2016 - Air Carrier Visual Approach Following Termination of Air Traffic Services 1100 7 MVFR VFR
X83v 8/29/2016 PA28 Military Visual Approach Following Termination of Air Traffic Services 10 VFR
N828DS 9/3/2016 BE36 General Aviation Visual Approach Following Termination of Air Traffic Services 7 VFR
MRA603 9/3/2016 c208 Air Carrier Visual Approach Following Termination of Air Traffic Services 7 VFR
PQ33 9/3/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
X405 9/3/2016 - Military Visual Appraach Following Termination of Air Traffic Services 10 VFR
X407 9/10/2016 - Military Visual Approach Following Termination of Air Traffic Services 300 1.5 IFR
N474KC 9/14/2016 PC12 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
N610PT 9/15/2016 €510 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
POV 9/15/2016 €510 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
X350A 9/16/2016 - - Visual Approach Following Termination of Air Traffic Services 10 VFR
N48aar 9/19/2016 C172 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
MRAG603 9/24/2016 C208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
Naawz 9/28/2016 RV4 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
MRAG603 10/1/2016 208 Air Carrier Visual Approach Following Termination of Air Traffic Services 500 1.75 IFR
X72D 10/3/2016 - Military Visual Approach Following Termination of Air Traffic Services 5000 10 VFR
N525EM 10/4/2016 C525 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
N710PT 10/6/2016 €258 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
MRAB03 10/8/2016 €208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
POS53 10/8/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
N1689H 10/8/2016 PA28 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
X4AWA 10/9/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
PO89 10/10/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
X6294T 10/11/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
N525EM 10/13/2016 €525 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
CGPLS 10/14/2016 210 Other Visual Approach Following Termination of Air Traffic Services 10 VFR
PO34 10/15/2016 . Military Visual Approach Following Termination of Air Traffic Services 10 VFR
X828DS 10/19/2016 Military Visual Approach Following Termination of Air Traffic Services 10 VFR
X2AE 10/19/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
MRAG03 10/22/2016 €208 Air Carrier Visual Approach Following Termination of Air Traffic Services 3500 10 VFR
N828DS 10/22/2016 BE36 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
MRAG03 10/29/2016 €208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
P0O35 10/29/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
X3JR 10/29/2016 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
N710PT 11/1/2016 C258 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
N9585C 11/1/2016 PA32 General Aviation Visual Approach Following Termination of Air Traffic Services 6000 10 VFR
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XCP2027 11/5/2016 - Air Carrier Visual Approach Fallowing Termination of Air Traffic Services 7 VFR
MRAG03 11/12/2016 C208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
N807GK 11/12/2016 SR20 General Aviation Visual Approach Foilowing Termination of Air Traffic Services 10 VER
PO36 11/19/2016 - Mititary Visual Approach Following Termination of Air Traffic Services 4800 10 VER
XLPNT 11/21/2016 HELQ Other Visual Approach Following Termination of Air Traffic Services 10 VFR
MRAG03 11/26/2016 C208 Air Carrier Visual Approach Following Termination of Air Tratfic Services 1100 10 MVFR
N629RM 12/2/2016 PA31 - Visual Appraach Following Termination of Air Traffic Services 3900 10 VFR
MRA603 12/3/2016 C208 Air Carrier Visual Approach Following Termination of Air Traffic Services 1600 10 MVFR
N629RM 12/5/2016 PA31 General Aviation Visual Approach Following Termination of Air Traffic Services 3200 7 VFR
NG29RM 12/9/2016 PA31 General Aviation Visual Approach Following Termination of Air Traffic Services 12000 10 VFR
MRAB03 12/10/2015 C208 Air Carrier Visual Appraach Following Termination of Air Traffic Services 12000 10 VFR
XL7UM 12/11/2018 - Military Visual Approach Fall Termination of Air Traffic Services 12000 10 VER
X8DS 12/19/2016 BE36 Military Visual Approach Following Ter of Air Traffic Services 10 VER
X09L 12/20/2016 - Military Visual Approach Following Ter of Air Traffic Services 10 VER
X604 12/21/2016 - Military Visual Approach Following Termination ot Air Traffic Services 7 VER
N8426G 12/22/2016 PA34 General Aviation Visual Approach Following Termination of Air Traffic Services 2600 10 MVFR
N5886M 1/1/2017 SR20 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
NG4AGAE 1/2/2017 C172 General Aviation Visual Appraach Following Termination of Air Traffic Sarvices S MVFR
POL6 1/2/2017 - Military Visual App h F ing Ter of Air Traffic Services 5 MVFR
MRAG03 1/7/2017 C208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
PO14 1/14/2017 - Military Visual Approach Following Termination of Air Traffic Services 8000 10 VER
MRABG03 2/4/2017 £208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
PO31 2/4/2017 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
N710PT 2/9/2017 525 General Aviation Visual Approach Following Terminatian of Air Traffic Services 300 1 IFR
N710PT 2/9/2017 €525 General Aviation Visual Approach Fallowing Termination of Air Traffic Seevices 4100 10 VFR
MRAGD3 2/11/2017 €208 Air Carrigr Visual Approach Following Termination of Air Traffic Services 5 MVFR
2030 2/11/2017 - Military Visual Approach Following Termination of Air Traffic Services 5 MVFR
PO29 2/18/2017 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
X80S 2/18/2017 Military Visual Approach Following Termination of Air Traffic Services 10 VFR
X22wW 2/23/2017 Military Visual Approach Following Terminatian of Air Traffic Services 10 VFR
X13Q 3/2/2017 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
X1535A 3/4/2017 - Military Visua! Approach Following Termination of Air Traffic Services 10 VER
PO26 3/11/2017 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
NB77DE 3/19/2017 PA32 General Aviation Visual Approach following Yermination of Air Traffic Services 10 VER
X280 3/22/2017 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
MRAS03 4/1/2017 €208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
PO3S 4/1/2017 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
N432AE 4/2/2017 M20 - Visual Approach Following Termination of Air Traffic Services 10 VFR
XLFNT 4/8/2017 HELO Other Visual Approach Following Termination of Air Traffic Services 10 VFR
N8304P 4/10/2017 PA24 General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR
N525EM 4/13/2017 C25C General Aviation Visual Approach Following Termination of Air Traffic Services 6000 10 VFR
NB28DS 4/14/2017 BE36 - Visual Approach Following Termination of Air Traffic Services 10 VER
N823DS 4/14/2017 BE36 - Visual Approach Following Termination of Air Traffic Services 10 VFR
MRAG03 4/15/2017 C208 Air Carrier Visual Approach Following Termination of Air Traffic Services 3800 3 MVFR
PO35 4/15/2017 - Military Visual Approach Following Termination of Air Traffic Services 3800 3 MVER
NG6076T 4/18/2017 C182 General Aviatian Visual Approach Following Termination of Air Traffic Services 10 VFR
MRA603 4/22/2017 208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
POAa7 4/22/2017 - Military Visual Approach Following Termination of Air Traffic Services 10 VFR
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4/29/2017 Air Carrier Visual Appraach Foilowing Termination of Air Traffic Services 2300 10 MVFR
XLFNT 5/3/2017 HELO Other Visual Appraach Following Termination of Air Traffic Services 10 VFR N
MRA603 5/6/2017 208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR -lk
N710PT 5/11/2017 €258 General Aviation Visual Approach Following Termination of Air Traffic Sarvices 5500 10 VFR (O8]
N787EP 5/11/2017 C25C General Aviation Visual Approach Following Termination of Air Traffic Services 10 VFR °
N807AD 5/11/2017 56X - Visual Approach Following Termination of Air Traffic Services 10 VFR —_
N350A 5/12/2017 €340 - Visual Approach Following Termination of Air Traffic Services 10 VFR Q
MRAGO3 5/13/2017 C208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
XLFNT 5/18/2017 HELO Other Visual Approach Following Termination of Air Traffic Services 10 VFR >
N64KT 5/19/2017 C340 - Visual Approach ing Termination of Air Traffic Services 1500 10 MVFR z
MRAG03 5/20/2017 €208 Air Carrier Visual Approach Following Termination of Air Traffic Services 10 VFR
N119MS 5/21/2017 €210 General Aviation Visual Approach Following Termination of Air Traffic Services 8000 10 VFR
NBT7DE 5/22/2017 PA32 General Aviation Visual Approach Following Termination of Air Traffic Services 4500 10 VFR
X78P 5/23/2017 - Military Visual Approach Following Termination of Air Traffic Services 7000 10 VFR
N31407 5/23/2017 P28A - Visual Approach Following Termination of Air Traffic Services 7500 10 VFR
N31407 5/23/2017 P28A - Visual Approach Following Termination of Air Traffic Services 7500 10 VFR
MRAB03 5/27/2017 €208 Air Carrier Visual Approach Following Termination of Air Traffic Services 7 VFR
N31407 5/30/2017 P28A General Aviation Visual Approach Following Termination of Air Traffic Services 5000 10 VFR
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ARTICLES OF INCORPORATION

For use by DOMESTIC NONPROFIT CORPORATION
Pursuant to the provisions of Act 162, Public Acts of 1982, the undersigned corporation executes the following Articles:

ARTICLE X

The name of the corporation is:

. FRIENDS OF THE TUSCOLA AREA AIRPORT, INC.

~INV-91-£1-6 €20C

ARTICLE II

" ‘The purpose or purposes for which the corporation is formed are:

¢ ‘To identify and study issues relating to the maintenance and operation of the Tuscola Area Airport, including, but not limited to, the
airport’s impact upon the prosperity of the region, as well to act in any manner permissible under Section 501 of the Internal Revenue
:Code.

ARTICLE III

:The Corporation is formed upon a Man Skeck ; basis.

‘If formed on a stock basis, the total number of shares the corporation has authority to issue is

-If formed on a nonstock basis, the description and vaiue of its real property assets are (if ncne, insert "none™):
‘None

;'The description and value of its persanal property assets are (If none, insert "none"):
. :None
* ‘The corporation is to be financed under the following general plan:

'The corporation will be financed through donations from its directors, committee members, and the general public.
~ ‘The Corporation is formed on a { [ Directo basis.

b

ARTICLE 1V

'The street address of the registered office of the corporation and the name of the resident agent at the registered office (P.C.
* ' Boxes are not acceptable):

‘1. Agent Name: MATT SHELSON

2 Street Address: 21 N. ALMER ST.
 Apt/Suite/Qther:
City: CARO
State: MI Zip Code: 48723

-3 Registered Office Mailing Address:
P.Q. Box or Street
Address:
Apt/Suite/Other: )
City: CARO 468
State: MY Zip Code: 48723

21 N. ALMER ST.

ZBA 004462
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ARTICLE V

AQAAATADTE

: The hame(s) and address(es) of the incorporator(s) is (are) as follows:

| [JOSHUA 3. NOLAN

10£78-DSIN

Signed this 11th Day of April, 2019 by the incorporator(s).

¢ 1 Joshua ] Nolan Incorporator

By selecting ACCEPT, I hereby acknowledge that this electronic document is being signed in accordance with the Act. I further certify
; that to the best of my knowledge the information provided is true, accurate, and in compliance with the Act.
" Decline & Accept

NV OLERTE

469 ZBA 004463



Fited by Corporations Division Administrator Filing Number: 201958760570 Date: 04/11/2019

MICHIGAN DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS

FILING ENDORSEMENT

This is to Certify that the ARTICLES OF INCORPORATION

for

FRIENDS OF THE TUSCOLA AREA AIRPORT, INC.

ID Number: 802310276

received by electronic transmission on April 11, 2019 , is hereby endorsed.

Filed on April 11,2019 , by the Administrator.

The document is effective on the date filed, unless a subsequent effective date within 90 days after
received date js stated in the document.

In testimony whereof, | have hereunto set my
hand and affixed the Seal of the Department,
in the City of Lansing, this 11th day

of April, 2019.

Julia Dale, Director

Corporations, Securities & Commercial Licensing Bureau

ZBA 004464

470

NV 91:€¥:6 €20T/0€/8 DSIN Aq AAATTOTY



(a County C[gr,{k 0

S

s¢0
Jodi Fetting T

Tuscola Coun ty Clerk
W, tuscolacoun ry.org

440 N. State Streer
Caro, MI 48723
989-672-3780

PUBLIC NOTICE

Residents of Tuscola County please take notice
At the Call of the Chairman to the
Tuscola County Airport Zoning Board of Appeals
The July 16, 2019 meeting has been rescheduled to
July 25, 2019 at 4:30 p.m.

The continued meeting to review
Variance applications received
Will be held on Thursday, July 25, 2019 at 4:30 p.m.
At the Tuscola Technology Center,
1401 Cleaver Road, Caro Michigan.

Jodi Fetting

Tuscola County Clerk

On behalf of AZBA Chairman
Posted: July 15, 2019 at 9:30 a.m.

ZBA 004273
471
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440 N. State Street
Caro, MI 48723
989-672-3780

Jodi Ferting
Tuscola Counry Clerk
wWww. tuscolacoun ry.org

PUBLIC NOTICE

Residents of Tuscola County please take notice the
Tuscola County Airport Zoning Board of Appeals
Recessed their meeting held on July 9, 2019.

The continued meeting to review
Variance applications received
Will be held on Tuesday, July 16, 2019 at 4:30 p.m.
At the Tuscola Technology Center,

1401 Cleaver Road, Caro Michigan.

Jodi Fetting
Tuscola County Clerk

On behalf of AZBA Chairman
Posted: July 10, 2019

ZBA 004274
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Jodi Fetting
Tuscola County Clerk
www, tuscolacou niy.org

440 N. State Street
Caro, MI 48723
989-672-3780

PUBLIC NOTICE

Residents of Tuscola County please take notice
The Tuscola County Airport Zoning
Board of Appeals
Has scheduled a Meeting
To review variance applications filed
For Tuesday, July 9, 2019 at 4:30 p.m.

At the Tuscola Technology Center
1401 Cleaver Road, Caro Michigan.

Jodi Fetting
Tuscola County Clerk

On behalf of AZBA Chairman
Posted: June 28, 2019

ZBA 004275
473

NV 91:€¥:6 €20T/0€/8 DSIN Aq AAATTOTY



Jodi Ferting
Tuscola County Clerk
WWW, LUSCOlacour fiy.org

440 N. Stare Street
Cars, MI 48723
989-672-3780

PUBLIC NOTICE

Residents of Tuscola County please take notice

The Tuscola County Airport Zoning

Board of Appeals
Has scheduled a Meeting
To review variance applications filed
For Tuesday, June 25, 2019 at 4:30 p.m.

At the Tuscola Technology Center

1401 Cleaver Road, Caro Michigan.
C%;i; Fetting

Tuscola County Clerk
Posted: June 14, 2019

ZBA 004276

474

NV 91:€¥:6 €20T/0€/8 DSIN Aq AAATTOTY



RECEIVED by MSC 8/30/2023 9:43:16 AM

fuunwioo Jasn. S 24 PUB ‘sioingiiucs depieansuado
(2) "{Buay Buon) Bulyd Ws3 L3N _=w%m_. us3 Asang BaUBUPIQ N JBISEPEY ‘ND) '2segos)
‘NYDEN ‘SdN ‘Ovd ‘598N ,oomm%ou d Juawasou) “deuLEiu|| UMUES ‘SHIH ‘UST $89IN0S

9V 002 < JALRO - S|S0
Z < auiginL ud_; - sa9joeIsqo
Vawo eseasou|

QD 8seasou| pue soueueA WBisH
i nﬁﬂ %

- _ N puaba

« 00 <<




, MEETING
07/09/2019 Page 114
1 interest. There are 246 people in A nmer Township that
2 doesn't think this is in their best interest. And
3 there are 244 people in Ellington Township that doesn't
4 think a variance is in their best interest. That's
5 three to one. And we're supposed to consider the
6 public interest. Three to one against it that |'ve
7 seen here.
8 And we tal k about hardshi p and undue
9 hardship. Wat we've heard here is NextEra at the very
10  beginning not only did they plan know ngly, wllingly
11 and intentionally to violate this ordi nance, a good
12 ordinance -- not only did they plan to violate it, they
13 went ahead and violated it. And when they were caught
14 doing that, they' re here asking us five people to
15 reward them for violating the ordinance.
16 Now, | don't know about the country you live
17 in. The country | live in, people don't get rewarded
18 for violating the aw. Thank you.
19 CHAI RVAN KOSl K: Thank you. Any other board
20 coment ?
21 MR KINNEY: |'d like to just tal k about
22 3.6-E. And that says woul d ot herw se endanger the
23 | andi ng, takeoff or maneuvering of an aircraft. That's
24  not been brought up much in this whole discussion. But
25 if you look at the airspace around the Tuscola Area
Xr:gexﬁgsllgg;l%??glitﬁﬁ?ackson Bingham%a?*jsiﬁthﬁsgg |P(G)rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:sag?r?é16vﬁ$?23
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, MEETING

07/09/2019 Page 115
1 Arport, up to 700 feet, that is Cass G airspace.
2 It's uncontrolled airspace. |If you get outside of 6.6
3 mles of the airport, it goes up to 1,200 feet of the
4  ground.
5 And we have a lot of VFR flyers who have
6 talked a | ot about instrument approaches. But npbst of
7 the -- nost of the traffic in and out of the Caro
8 Arport is VFR Flying Cass G space VFR, there are
9 wndmlls. And the mninumfor flying in that airspace

10 is one statute mle of flight visibility and clear of
11  cl ouds.
12 W tal ked about the instrunent approaches,
13 the mninunms for those instrunent approaches are one
14 statue mle. And so basically the mninunms -- the
15 weather mninmuns for flying VFR for takeoff and |anding
16 at the Caro Airport are the sane as they are for the
17 I nstrunment approaches.
18 Now, keeping that in mnd, these VFR pilots
19 are conpletely legal to take off if the visibility is
20 greater than a mle, VFR And if they do that, then
21 there's a couple of other things that you need to take
22 into consideration. The standards for maintaining
23 altitude in an airplane is plus or mnus 100 feet. |If
24  you can maintain plus or mnus 100 feet, then you're
25 flying a good airplane.

Xrigexﬁ$s|lgg§l$??gﬁfhﬁ?ackwn Binghm%a?*js%ﬁthfisgg |P8rRa-:r1d Rapids Lansing | Mt. C|en|:gnosn|e:5ag?§fvﬁ$?§3
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