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MAYS Vv GOVERNOR 1

MAYS v GOVERNOR

Docket Nos. 335555, 335725, and 335726. Submitted January 9, 2018,
at Detroit. Decided January 25, 2018, at 9:00 a.m. Leave to
appeal granted 503 Mich 1030.

Melissa Mays and other water users and property owners in Flint,
Michigan (plaintiffs) brought a class action in the Court of Claims
against defendants Governor Rick Snyder, the state of Michigan,
the Michigan Department of Environmental Quality (the DEQ),
and the Michigan Department of Health and Human Services
(collectively, the state defendants) and defendants Darnell Earley
and Jerry Ambrose (the city defendants), who are former emer-
gency managers for the city of Flint. Plaintiffs’ complaint alleged
that from 1964 through late April 2014, the Detroit Water and
Sewerage Department (the Detroit water system) supplied Flint
water users with their water, which was drawn from Lake Huron.
On April 16, 2013, the Governor authorized a contract to explore
the development of an alternative water delivery system, and at
the time of the contract, the Governor and various state officials
knew that the Flint River would serve as an interim source of
drinking water for the residents of Flint. Plaintiffs alleged that
the Governor and these officials had knowledge of a 2011 study
commissioned by Flint officials that cautioned against the use of
Flint River water as a source of drinking water. On April 25, 2014,
under the direction of Earley and the DEQ, Flint switched its
water source from the Detroit water system to the Flint River,
and Flint water users began receiving Flint River water from
their taps. Plaintiffs alleged that the switch occurred despite the
fact that the water treatment plant’s laboratory and water
quality supervisor warned officials that the water treatment
plant was not fit to begin operations and despite the fact that the
2011 study had noted that the water treatment plant would
require facility upgrades costing millions of dollars. Less than a
month after the switch, state officials began to receive complaints
from Flint water users about the quality of the water coming out
of their taps. In June 2014, residents complained that they were
becoming ill after drinking the tap water. In October 2014,
General Motors announced that it was discontinuing the use of
Flint water in its Flint plant due to concerns about the
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corrosive nature of the water, and in the same month, Flint
officials expressed concern about a legionellosis outbreak and
possible links between the outbreak and Flint’s switch to the river
water. In February 2015, the United States Environmental Pro-
tection Agency (the EPA) advised the DEQ that the Flint water
supply was contaminated with iron at levels so high that the
testing instruments could not measure the exact level, and in the
same month, the DEQ was advised that black sediment found in
some of the tap water was lead. Plaintiffs alleged that during this
time, state officials failed to take any significant remedial mea-
sures to address the growing health threat and instead continued
to downplay the health risk, advising Flint water users that it
was safe to drink the tap water while simultaneously arranging
for state employees in Flint to drink water from water coolers
installed in state buildings. Additionally, plaintiffs alleged that
the DEQ advised the EPA that Flint was using a corrosion-control
additive with knowledge that the statement was false. Through
the summer and fall of 2015, state officials allegedly continued to
cover up the health emergency, discredit reports that confirmed
the presence of lead in the water system and a spike in the
percentage of Flint children with elevated blood lead levels, and
advise the public that the drinking water was safe despite
knowledge to the contrary. In early October 2015, the Governor
acknowledged that the Flint water supply was contaminated with
dangerous levels of lead. On October 8, 2015, the Governor
ordered Flint to reconnect to the Detroit water system, and the
reconnection occurred on October 16, 2015. On January 21, 2016,
plaintiffs brought a four-count class action complaint against all
defendants in the Court of Claims for state-created danger (Count
I), violation of plaintiffs’ due-process right to bodily integrity
(Count II), denial of fair and just treatment during executive
investigations (Count III), and unconstitutional taking via in-
verse condemnation (Count IV). The state and city defendants
separately moved for summary disposition on all four counts,
arguing that plaintiffs had failed to satisfy the statutory notice
requirements of MCL 600.6431, failed to allege facts to establish
a constitutional violation for which a judicially inferred damage
remedy is appropriate, and failed to allege facts to establish the
elements of any of their claims. The Court of Claims, MARK T.
BOONSTRA, J., granted defendants’ motions for summary disposi-
tion on plaintiffs’ causes of action under the state-created-danger
doctrine and the Fair and Just Treatment Clause of the 1963
Michigan Constitution, art 1, § 17, after concluding that neither
cause of action is cognizable under Michigan law. However, the
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Court of Claims denied summary disposition on all of defendants’
remaining grounds. Defendants appealed, and plaintiffs cross-
appealed.

The Court of Appeals held:

1. MCL 600.6431(1) of the Court of Claims Act (CCA), MCL
600.6401 et seq., provides that no claim may be maintained
against the state unless the claimant, within one year after such
claim has accrued, files in the office of the clerk of the Court of
Claims either a written claim or a written notice of intention to
file a claim against the state or any of its departments, commis-
sions, boards, institutions, arms or agencies, stating the time
when and the place where such claim arose and in detail the
nature of the same and of the items of damage alleged or claimed
to have been sustained, which claim or notice shall be signed and
verified by the claimant before an officer authorized to administer
oaths. MCL 600.6431(3) provides that in all actions for property
damage or personal injuries, the claimant shall file with the clerk
of the Court of Claims a notice of intention to file a claim or the
claim itself within six months following the happening of the
event giving rise to the cause of action. The notice requirement of
MCL 600.6431 is an unambiguous condition precedent to sue the
state, and a claimant’s failure to strictly comply warrants dis-
missal of the claim. In this case, there was no dispute that
plaintiffs’ action involves personal injury and property damage.
Plaintiffs filed their complaint on January 21, 2016, without
having filed a separate notice of intention to file a claim. There-
fore, to have strictly complied with the notice requirement of
MCL 600.6431, plaintiffs’ claims must have accrued on or after
July 21, 2015, the date six months prior to the date of filing.
Defendants argued that plaintiffs’ claims accrued, and the statu-
tory notice period began to run, in either June 2013, when
plaintiffs alleged that the state ordered and set in motion the use
of the Flint River water despite knowledge that the water
treatment plant was not ready, or on April 25, 2014, when Flint’s
water source was switched over to the Flint River and residents
began receiving Flint River water from their taps. Accordingly,
defendants argued that plaintiffs’ complaint was not filed within
the six-month statutory notice period. However, for purposes of
statutory limitations periods, the Legislature has stated that a
claim accrues under MCL 600.5827 at the time the wrong upon
which the claim is based was done, and the Michigan Supreme
Court has clarified that the “wrong” is the date on which the
defendant’s breach harmed the plaintiff, as opposed to the date on
which the defendant breached his or her duty. Because a claim
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does not accrue until each element of the cause of action exists,
determination of the time at which plaintiffs’ claims accrued
requires a determination of the time at which plaintiffs were first
harmed. Questions of fact remain regarding whether and when
each plaintiff suffered injury and when each plaintiff’s claims
accrued relative to the filing of plaintiffs’ complaint. Accordingly,
summary disposition at this stage was premature, and the Court
of Claims did not err when it determined that genuine issues of
material fact still exist regarding whether plaintiffs satisfied the
statutory notice requirements of MCL 600.6431.

2. Michigan courts routinely enforce statutes of limitations
when constitutional claims are at issue. However, an exception to
enforcement exists when strict enforcement of a limitations
period is so harsh and unreasonable in its consequences that it
effectively divests a plaintiff of the access to the courts intended
by the grant of a substantive right. The harsh-and-unreasonable-
consequences exception was extended to statutory notice require-
ments in Rusha v Dep’t of Corrections, 307 Mich App 300, 311-312
(2014). Despite defendants’ assertion that Rusha was incorrectly
decided because courts may not create judicial “saving construc-
tions” to avoid the statutory mandate of a legislatively imposed
limitations period, the Rusha Court properly recognized the
longstanding principle that while the Legislature retains the
authority to impose reasonable procedural restrictions on a
claimant’s pursuit of claims under self-executing constitutional
provisions, the Legislature may not impose a procedural require-
ment that would, in practical application, completely divest an
individual of his or her ability to enforce a substantive right
guaranteed under the Michigan Constitution. Accordingly, the
harsh-and-unreasonable-consequences exception is merely a ju-
dicial recognition that in limited cases, when the practical appli-
cation of the Legislature’s statutorily imposed procedural re-
quirements is unreasonable or completely divests a claimant of
his or her right to pursue a constitutional claim, those procedural
requirements are unconstitutional. The Rusha Court’s recogni-
tion of this limitation on legislative power did not conflict with the
holdings of the Michigan Supreme Court in Trentadue v Buckler
Automatic Lawn Sprinkler Co, 479 Mich 378 (2007), Rowland v
Washtenaw Co Rd Comm, 477 Mich 197 (2007), and McCahan v
Brennan, 492 Mich 730 (2012), all of which advocated strict
compliance with statutory limitations and notice requirements in
the context of legislatively granted rights rather than rights
granted under the provisions of the Constitution itself. In this
case, application of the harsh-and-unreasonable-consequences
exception was clearly supported because granting summary dis-
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position to defendants at this early stage in the proceedings
would deprive plaintiffs of access to the courts and effectively
divest them of the ability to vindicate the constitutional violations
alleged. The event giving rise to the cause of action was not
readily apparent at the time of its happening, the injuries alleged
likely became manifest so gradually as to have been well estab-
lished before becoming apparent to plaintiffs because the evi-
dence of injury was concealed in the water supply infrastructure
and in the bloodstreams of those drinking the water, and plain-
tiffs brought the action within six months of the state’s public
acknowledgment and disclosure of the toxic nature of the Flint
River water. Application of the harsh-and-unreasonable-
consequences exception was also supported by the allegations
that state actors concealed the fact that the Flint River water was
contaminated and hazardous. Accordingly, plaintiffs’ constitu-
tional tort claims survived summary disposition on the basis that
dismissal would result in a harsh and unreasonable deprivation
of the access to the courts intended by the grant of a substantive
right.

3. The fraudulent-concealment exception, codified as part of
the Revised Judicature Act (RJA), MCL 600.101 et seq., in MCL
600.5855, permits the tolling of a statutory limitations period for
two years if the defendant fraudulently concealed the existence of
a claim. The Legislature, in crafting the CCA, imported the
fraudulent-concealment exception into MCL 600.6452(2), its
statute-of-limitations provision. However, the Legislature did not
explicitly import the exception into MCL 600.6431, the statutory
notice provision of the CCA. In this case, the Court of Claims
erred when it rejected plaintiffs’ assertion that the fraudulent-
concealment exception should apply to the CCA’s statutory notice
requirement and instead found that the absence of a similar
provision directly applicable to MCL 600.6431 was persuasive
evidence that the Legislature did not intend for the fraudulent-
concealment tolling provision of MCL 600.5855 to be read into the
notice provisions of MCL 600.6431. The Legislature did not “omit”
from the CCA any language from the statute-of-limitations pro-
visions of the RJA; rather, the Legislature specifically included
language mandating application of the RdJA’s statute-of-
limitations provisions—and exceptions—to the statute-of-
limitations provisions of the CCA. The RJA contains no statutory
notice period, and the Legislature’s failure to specifically address
the application of the fraudulent-concealment exception to the
CCA'’s statutory notice period could not be presumed intentional.
Furthermore, under the rules of statutory construction, reason-
able minds could differ regarding whether the plain language of
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MCL 600.5855, as applied in the context of claims brought under
the CCA, is intended to grant a claimant whose claim has been
fraudulently concealed an affirmative right to bring suit within
two years of discovery, regardless of prior noncompliance with the
statutory requirements, or whether the exception applies only to
toll the statutory limitations period. In this case, to read MCL
600.5855, as imported into the CCA, and MCL 600.6431 in
harmony requires the conclusion that when the fraudulent-
concealment exception applies, it operates to toll the statutory
notice period as well as the statutory limitations period. Further-
more, application of the fraudulent-concealment exception to the
statutory notice requirement of the CCA is consistent with both
the legislative intent behind the exception itself and the purpose
of the statutory notice period. Accordingly, the fraudulent-
concealment exception applies to toll the statutory notice period
commensurate with the tolling of the statute of limitations in
situations in which its requirements have been met. In this case,
if plaintiffs can prove, as they have alleged, that defendants
actively concealed the information necessary to support plaintiffs’
causes of action so that plaintiffs could not, or should not, have
known of the existence of the causes of action until a date less
than six months prior to the date of their complaint, application
of the fraudulent-concealment exception will fully apply and
plaintiffs should be permitted to proceed regardless of when their
claims actually accrued. Summary disposition on this ground was
therefore inappropriate because whether plaintiffs can satisfy the
exception is a question that involves disputed facts and is subject
to further discovery.

4. Under MCL 600.6419(1)(a), the Legislature endowed the
Court of Claims with exclusive jurisdiction to hear and determine
any claim or demand, statutory or constitutional, against the
state or any of its departments or officers notwithstanding
another law that confers jurisdiction of the case in the circuit
court. MCL 600.6419(7) provides that “the state or any of its
departments or officers” is defined as this state, or any state
governing, legislative, or judicial body, department, commission,
board, institution, arm, or agency of the state, or an officer,
employee, or volunteer of this state or any governing, legislative,
or judicial body, department, commission, board, institution, arm,
or agency of this state, acting, or who reasonably believes that he
or she is acting, within the scope of his or her authority while
engaged in or discharging a government function in the course of
his or her duties. Because the CCA provides a definition of “state
officer,” it was impermissible to look past the CCA for a definition
of state officer as employed within the CCA. Regardless of
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whether emergency managers might be considered state officers
in any context outside the CCA, the city defendants clearly fell
within the CCA’s own definition and, as intended, within the
Court of Claims’ jurisdiction. There was no dispute that the city
defendants were acting, at all times relevant to plaintiffs’ claims,
as employees or officers of the state of Michigan and its agencies.
The totality of the circumstances indicated that an emergency
manager operates as an administrative officer of the state. An
emergency manager, as an appointee of the state government, is
an employee of the state government. Accordingly, claims against
an emergency manager acting in his or her official capacity fall
within the well-delineated subject-matter jurisdiction of the
Court of Claims.

5. Because the city defendants’ status as employees of the
state during all times relevant to this appeal satisfied the
jurisdictional question, the state defendants’ challenge to the
Court of Claims’ characterization of emergency managers as
receivers for the state did not need to be addressed. However, the
characterization of emergency managers as receivers for the state
provided additional support for the conclusion that claims against
an emergency manager fall within the subject-matter jurisdiction
of the Court of Claims. Under MCL 141.1542(q), an emergency
manager’s relationship with a municipality is specifically de-
scribed as a “receivership.” The powers and responsibilities
delegated to an emergency manager under the Local Financial
Stability and Choice Act, MCL 141.1541 et seq., mirror those of an
appointed receiver, and emergency managers act as neutral
overseers to help eliminate a financial emergency. Additionally, it
has long been recognized that a receiver serves as the adminis-
trative arm or officer of the authority exercising the power of
appointment, which falls under the definition of “the state or any
of its departments or officers” for purposes of Court of Claims
jurisdiction under MCL 600.6419(7). The characterization of
emergency managers as ministerial arms or officers of the state
did not contradict the holding in Kincaid v City of Flint, 311 Mich
App 76 (2015), because the Kincaid Court held that emergency
managers do not inherit all the powers of the governor; the Court
did not hold that emergency managers could not act as agents of
the state. Accordingly, the Court of Claims did not err when it
concluded that the city defendants, in their official capacities as
emergency managers, operated as arms of the state during all
times relevant to the instant suit and therefore fell within the
subject-matter jurisdiction of the Court of Claims.
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6. To establish a violation of the Constitution, a plaintiff must
show that the state action at issue (1) deprived the plaintiff of a
substantive constitutional right and (2) was executed pursuant to
an official custom or policy. The right to be free of state-occasioned
damage to a person’s bodily integrity is protected by the Due
Process Clause of both the United States and Michigan Consti-
tutions. Violation of the right to bodily integrity involves an
egregious, nonconsensual entry into the body that was an exer-
cise of power without any legitimate governmental objective. To
survive dismissal, the alleged violation of the right to bodily
integrity must be so egregious and so outrageous that it may
fairly be said to shock the contemporary conscience. Conduct that
is merely negligent does not shock the conscience; at a minimum,
proof of deliberate indifference is required. To act with deliberate
indifference, a state actor must know of and disregard an exces-
sive risk to the complainant’s health or safety. In this case,
plaintiffs alleged a nonconsensual entry of contaminated and
toxic water into their bodies as a direct result of defendants’
decision to pump water from the Flint River into their homes and
defendants’ affirmative act of physically switching the water
source. There was no legitimate governmental objective for this
violation. Plaintiffs have alleged facts sufficient to support a
constitutional violation by defendants of plaintiffs’ right to bodily
integrity: plaintiffs alleged that defendants made the decision to
switch the city of Flint’s water source to the Flint River after a
period of deliberation, despite knowledge of the hazardous prop-
erties of the water; that defendants neglected to conduct any
additional scientific assessments of the suitability of the Flint
water for use and consumption before making the switch, which
was conducted with knowledge that Flint’s water treatment
system was inadequate; and that various state actors intention-
ally concealed scientific data and made false assurances to the
public regarding the safety of the Flint River water even after
they had received information suggesting that the water supply
directed to plaintiffs’ homes was contaminated with Legionella
bacteria and dangerously high levels of toxic lead. At the very
least, plaintiffs have alleged facts sufficient to support a finding of
deliberate indifference on the part of the governmental actors
involved.

7. The state and its officials will only be held liable for
violation of the state Constitution in cases in which a state
custom or policy mandated the official or employee’s actions.
Official governmental policy includes the decisions of a govern-
ment’s lawmakers and the acts of its policymaking officials. These
decisions subject governmental officers to liability when a delib-
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erate choice to follow a course of action is made from among
various alternatives by the official or officials responsible for
establishing final policy with respect to the subject matter in
question. The facts of this case as plaintiffs allege, if true, are
sufficient to support the conclusion that their constitutional claim
of injury to bodily integrity arose from actions taken by state
actors pursuant to governmental policy. Plaintiffs alleged that the
state and city defendants authorized the adoption of particular
courses of action regarding the switch from the Detroit water
system to the Flint River as an interim source of drinking water.
Plaintiffs further alleged a coordinated effort involving various
state officials, including multiple high-level DEQ employees, to
mislead the public in an attempt to cover up the harm caused by
the water switch. If these allegations are proved true, they also
support the conclusion that governmental actors, acting in their
official roles as policymakers, considered a range of options and
made a deliberate choice to orchestrate an effort to conceal the
consequences of the water switch, likely exposing plaintiffs and
other water users to unnecessary further harm. Therefore, the
allegations in plaintiffs’ complaint were sufficient to establish a
violation of constitutional rights arising from the implementation
of official policy.

8. In determining whether it is appropriate to recognize a
damage remedy for the state’s violation of Article 1, § 17, of the
1963 Michigan Constitution, the following factors are weighted:
(1) the existence and clarity of the constitutional violation itself,
(2) the degree of specificity of the constitutional protection, (3)
support for the propriety of a judicially inferred damage remedy
in any text, history, and previous interpretations of the specific
provision, (4) the availability of another remedy, and (5) various
other factors militating for or against a judicially inferred damage
remedy. Under the first factor, plaintiffs have set forth allegations
to establish a clear violation of the Michigan Constitution, which
weighed in favor of a judicially inferred damage remedy. However,
under the second and third factors, the protections of the Due
Process Clause are not as “clear-cut” as specific protections found
elsewhere in the Constitution, and while Michigan appellate
courts have acknowledged that the substantive component of the
federal Due Process Clause protects an individual’s right to bodily
integrity, there was no Michigan appellate decision expressly
recognizing the same protection under the Due Process Clause of
the Michigan Constitution or a stand-alone constitutional tort for
violation of the right to bodily integrity; therefore, the second and
third factors weighed slightly against recognition of a damage
remedy for the injuries alleged. Under the fourth factor, whether
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plaintiffs have any available alternative remedies against these
defendants, the fact that plaintiffs might be pursuing causes of
action in another court was largely irrelevant at this stage of the
proceedings. Additionally, a judicially imposed damage remedy
for the alleged constitutional violation was the only available
avenue for obtaining monetary relief in this case: a suit for
monetary damages under 42 USC 1983 for violation of rights
granted under the federal Constitution or a federal statute cannot
be maintained in any court against a state, a state agency, or an
official sued in his or her official capacity because the Eleventh
Amendment affords the state and its agencies immunity from
such liability, and the state and its officials enjoy broad immunity
from liability under state law. Contrary to defendants’ assertion,
the federal Safe Drinking Water Act, 42 USC 300f et seq., and the
Michigan Safe Drinking Water Act, MCL 325.1001 et seq., did not
provide a legislative scheme for vindication of the alleged consti-
tutional violations. Additionally, the “availability” of plaintiffs’
remedies in a related federal court action in which plaintiffs seek
injunctive relief, compensatory damages, and punitive damages
did not affect this factor because the availability of those rem-
edies remains to be seen. While the availability of an alternative
remedy does not act as a complete bar to a judicially inferred
damage remedy, if an alternative remedy does exist, this factor
must be strongly weighted against the propriety of an inferred
damage remedy; however, no alternative remedy was available in
this case, which weighed in favor of a judicially inferred damage
remedy. As for the fifth factor, it was appropriate to give signifi-
cant weight to the degree of outrageousness of the state actors’
conduct; the egregious nature of defendants’ alleged constitu-
tional violation weighed considerably in favor of recognizing a
remedy. On the basis of the totality of the circumstances at this
stage of the proceedings, it was appropriate to recognize a
judicially inferred damage remedy for the injuries alleged in this
case. Accordingly, summary disposition of plaintiffs’ injury-to-
bodily-integrity claim was inappropriate.

9. The Due Process Clause of the 1963 Michigan Constitution,
art 1, § 17, does not require a state to protect its citizens’ lives,
liberty, and property against invasion by private actors or require
a state to guarantee a minimum level of safety and security. The
United States Supreme Court in DeShaney v Winnebago Co Dep’t
of Social Servs, 489 US 189 (1989), announced a state-created-
danger exception that applies in situations in which an individual
in the physical custody of the state, by incarceration or institu-
tionalization or some similar restraint of liberty, suffers harm
from third-party violence resulting from an affirmative action of
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the state to create or make the individual more vulnerable to a
danger of violence. Courts recognizing the state-created-danger
exception consistently require some third-party, nongovernmen-
tal harm either facilitated by or made more likely by an affirma-
tive action of the state. In this case, however, plaintiffs’ state-
created-danger cause of action could not be sustained because
plaintiffs have not alleged any actions by defendants that created
or increased the risk that plaintiffs would be exposed to an act of
violence by a third party. Plaintiffs have alleged harms caused
directly and intentionally by state actors, which was not the sort
of factual situation in which a claim for state-created danger,
according to its common conception, could be recognized. The
Court of Claims did not err when it concluded that, even if a
state-created-danger cause of action is cognizable under Michi-
gan law, plaintiffs have not alleged facts to support it; accordingly,
summary disposition in favor of all defendants on plaintiffs’
state-created-danger claim was appropriate.

10. The United States Constitution, US Const, Am V, and the
Michigan Constitution, Const 1963, art 10, § 2, prohibit the
taking of private property for public use without just compensa-
tion. Inverse condemnation is a cause of action against a govern-
mental defendant to recover the value of property that has been
taken in fact by the governmental defendant, even though no
formal exercise of the power of eminent domain has been at-
tempted by the taking agency. A plaintiff alleging inverse con-
demnation must establish (1) that the government’s actions were
a substantial cause of the decline of the property’s value and (2)
that the government abused its powers in affirmative actions
directly aimed at the property. Further, the right to just compen-
sation in the context of an inverse-condemnation suit for diminu-
tion in value exists only when the landowner can allege a unique
or specific injury from the harm suffered by all persons similarly
situated. In this case, plaintiffs alleged reduced property values
as a result of physical damage to plumbing, water heaters, and
service lines after defendants made the decision to switch the
water source to the Flint River and after defendants concealed or
misrepresented data and made false statements about the safety
of the Flint River water in an attempt to downplay the risk of its
use and consumption. If proved to be true, these allegations are
sufficient to allow a conclusion that the state actors’ actions were
a substantial cause of the decline of the property’s value and that
the state abused its powers through affirmative actions directly
aimed at the property, i.e., continuing to supply each water user
with corrosive and contaminated water with knowledge of the
adverse consequences associated with being supplied with such
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water. Because questions of fact still exist that, if resolved in
plaintiffs’ favor, support each element of plaintiffs’ inverse-
condemnation claim, the Court of Claims did not err when it
concluded that summary disposition was inappropriate at this
stage of the proceedings.

11. Michigan courts have long recognized suits against state
officials in their official capacities for claims arising outside of
federal law. Contrary to the state defendants’ assertions, nothing
in the provisions of Michigan’s governmental liability statutes
precludes an official-capacity suit, particularly one predicated on
allegations of constitutional violations. The governmental immu-
nity statutes do not apply when, as in this case, a plaintiff has
alleged violations of the Michigan Constitution. The liability of
the state and its officers for constitutional torts is not something
the state must affirmatively grant via statute; liability of the
state and its officers for constitutional torts is simply inherent in
the fact that the Constitution binds even the state government as
the preeminent law of the land. In this case, plaintiffs sued
Governor Snyder and Emergency Managers Earley and Ambrose
in their official capacities only, rather than as individual govern-
mental employees. Because a suit against a state official in his or
her official capacity is not a suit against the official but rather is
a suit against the official’s office, if plaintiffs are successful in
their causes of action against the Governor, Earley, or Ambrose,
plaintiffs must look to recover monetary damages from the state;
plaintiffs’ official-capacity suits cannot result in individual liabil-
ity. Plaintiffs have leveled specific allegations against the Gover-
nor, Earley, and Ambrose, and these defendants’ participation in
the judicial process is required. Given that Michigan courts have
historically recognized official-capacity suits, the Court of Claims
did not err by allowing plaintiffs’ official-capacity suits against
the Governor and the city defendants to proceed.

Affirmed.

RIORDAN, J., dissenting, would have held that because plain-
tiffs failed to comply with MCL 600.6431(3), the trial court’s order
should be reversed and remanded with direction for the trial
court to enter an order summarily disposing of all plaintiffs’
claims and dismissing the case. To the extent that Rusha v Dep’t
of Corrections, 307 Mich App 300 (2014), may have attempted to
create, whether as dicta or otherwise, a harsh-and-unreasonable-
consequences exception to MCL 600.6431(3), the Rusha Court
was barred from doing so by the Michigan Supreme Court’s
holding in McCahan v Brennan, 492 Mich 730 (2012), that the
notice requirements in MCL 600.6431 must be interpreted and
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enforced as plainly written and that no judicially created saving
construction is permitted to avoid a clear statutory mandate. Had
the Legislature intended the notice provision to be potentially
excused by the possibility of harsh and unreasonable conse-
quences, it would have written that into the statute; because the
Legislature chose not to do so, there is no such exception and the
Court of Claims erred by judicially creating one. Additionally, the
plain language of MCL 600.6431 unambiguously established that
the Legislature did not intend for the notice period in MCL
600.6431 to be tolled as a result of alleged fraudulent conceal-
ment. Under MCL 600.6452(2), the Legislature, in crafting the
Court of Claims Act (CCA), MCL 600.6401 et seq., imported the
fraudulent-concealment exception of the Revised Judicature Act
(RJA), MCL 600.101 et seq., into its statute-of-limitations provi-
sion. MCL 600.6452 provides, in pertinent part, that the provi-
sions of the RJA relative to the limitation of actions shall also be
applicable to the limitation prescribed in this section; therefore,
the language of MCL 600.6452(2) clearly delineates that it is only
to apply to the section on limitations, not to the notice provision.
MCL 600.6431, the notice provision of the CCA, does not contain
a similar clause. Therefore, plaintiffs were not entitled to toll or
except themselves from the statutory notice period found in the
CCA. Plaintiffs did not file a separate notice of intent before filing
the instant claim on January 21, 2016; therefore, in order to have
complied with MCL 600.6431(3), the notice provision of the CCA,
“the happening of the event giving rise to the cause of action”—
i.e., when the claim accrued—must have occurred within six
months of January 21, 2016. The CCA does not define when a
claim accrues, and adoption of the definition of “accrued” from the
statutes of the RJA would be inappropriate. Instead, a claim
accrues only when a suit may be maintained thereon, as defined
in Cooke Contracting Co v Dep’t of State, 55 Mich App 336 (1971).
Therefore, if plaintiffs first knew or had reason to know of their
potential claims against defendants on or after July 21, 2015,
then their notice was timely and their claims would be permitted
under MCL 600.6431(3); however, if the accrual date fell any-
where before July 21, 2015, plaintiffs failed to comply with MCL
600.6431(3) and their claims must be dismissed. In this case, it
was clear that plaintiffs had reason to know that they had
suffered harm as a result of defendants’ actions—and therefore
their claims accrued—well before July 21, 2015: in April 2014, it
was public knowledge that Flint water users had been switched
over to the water from the Flint River; in June 2014, Flint citizens
complained that the water was making them ill; in August and
September 2014, the water tested positive for E. coli and Flint
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issued boil-water advisories; in October 2014, General Motors
announced that it would no longer use Flint River water in its Flint
plant, which plaintiffs alleged was “clear evidence of serious and
significant danger”; in January 2015, a Flint homeowner contacted
the United States Environmental Protection Agency regarding the
water and plaintiffs received notice that the water contained
unlawful levels of a known carcinogen; and in February and March
2015, Flint water users staged public demonstrations demanding
that Flint reconnect with the Detroit water system, and the Flint
city council voted on the matter. Given these events, plaintiffs’
claims clearly accrued before July 21, 2015. Judge RIORDAN also
would take judicial notice of complaints filed against the city of
Flint in the Genesee Circuit Court and the United States District
Court for the Eastern District of Michigan that were filed before
July 21, 2015—on June 5, 2015, and July 6, 2015, respectively—
and that relied on many of the same facts as the present case.
Therefore, plaintiffs’ complaint filed on January 21, 2016—more
than six months after any reasonably possible, and actually
occurring, accrual date—did not satisfy the strict requirements of
MCL 600.6431(3), and summary disposition should have been
entered in favor of defendants. Additionally, had plaintiffs been
reasonably diligent in their attempts to comply with the notice
provision of the CCA, any claimed inequitable results could have
been entirely avoided because plaintiffs would have had the benefit
of the entire three-year statutory period of limitations of the CCA
and would not have had to file a complaint until, at the earliest,
April 25, 2017, which was three years after the switch occurred.
Furthermore, because plaintiffs would then be dealing with the
statute of limitations instead of the notice provision, they would
have had the benefit of asserting that the limitations period had
been tolled as a result of defendants’ fraudulent concealment.
Finally, the residents of Flint are not left entirely without remedies
because related actions in federal court have survived summary
judgment.

1. ACTIONS — REVISED JUDICATURE ACT — STATUTORY LIMITATIONS PERIODS —

CLAIM ACCRUAL.

For purposes of statutory limitations periods, a claim accrues under
MCL 600.5827 of the Revised Judicature Act, MCL 600.101 et
seq., at the time the wrong upon which the claim is based was
done; the “wrong” is the date on which the defendant’s breach
harmed the plaintiff, as opposed to the date on which the
defendant breached his or her duty; because a claim does not
accrue until each element of the cause of action exists, determi-
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nation of the time at which the plaintiff's claim accrued requires
a determination of the time at which the plaintiff was first
harmed.

2. ACTIONS — STATUTORY LIMITATIONS PERIODS — HARSH-AND-UNREASONABLE-
CONSEQUENCES EXCEPTION.

Michigan courts routinely enforce statutes of limitations when
constitutional claims are at issue; an exception to enforcement
exists when strict enforcement of a limitations period is so harsh
and unreasonable in its consequences that it effectively divests
a plaintiff of the access to the courts intended by the grant of a
substantive right; while the Legislature retains the authority to
impose reasonable procedural restrictions on a claimant’s pur-
suit of claims under self-executing constitutional provisions, the
Legislature may not impose a procedural requirement that
would, in practical application, completely divest an individual
of his or her ability to enforce a substantive right guaranteed
under the Michigan Constitution; the harsh-and-unreasonable-
consequences exception is a judicial recognition that in limited
cases, when the practical application of the Legislature’s statu-
torily imposed procedural requirements is unreasonable or
completely divests a claimant of his or her right to pursue a
constitutional claim, those procedural requirements are uncon-
stitutional.

3. ACTIONS — REVISED JUDICATURE ACT — COURT OF CLAIMS ACT — FRAUDULENT-
CONCEALMENT EXCEPTION TO STATUTORY LIMITATIONS PERIOD ALSO AP-
PLIES TO TOLL THE STATUTORY NOTICE PERIOD.

The fraudulent-concealment exception, codified as part of the
Revised Judicature Act, MCL 600.101 et seq., in MCL 600.5855,
permits the tolling of a statutory limitations period for two years
if the defendant fraudulently concealed the existence of a claim;
the Legislature, in crafting the Court of Claims Act, MCL
600.6401 et seq., imported the fraudulent-concealment exception
into MCL 600.6452(2), its statute-of-limitations provision; the
fraudulent-concealment exception applies to toll the statutory
notice period commensurate with the tolling of the statute of
limitations in situations in which its requirements have been
met.

4. CouRTS — COURT OF CLAIMS — EXCLUSIVE JURISDICTION — CLAIMS AGAINST AN
EMERGENCY MANAGER.

Under MCL 600.6419(1)(a), the Legislature endowed the Court of

Claims with exclusive jurisdiction to hear and determine any

claim or demand, statutory or constitutional, against the state or
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any of its departments or officers notwithstanding another law
that confers jurisdiction of the case in the circuit court; for
purposes of the Court of Claims Act, MCL 600.6401 et seq., claims
against an emergency manager acting in his or her official
capacity fall within the well-delineated subject-matter jurisdic-
tion of the Court of Claims.

5. CONSTITUTIONAL LAW — DUE PROCESS CLAUSE — VIOLATION OF THE RIGHT TO
BopILY INTEGRITY — PROOF OF DELIBERATE INDIFFERENCE REQUIRED.

The right to be free of state-occasioned damage to a person’s bodily
integrity is protected by the Due Process Clause of both the
United States and Michigan Constitutions; violation of the right
to bodily integrity involves an egregious, nonconsensual entry
into the body that was an exercise of power without any legiti-
mate governmental objective; to survive dismissal, the alleged
violation of the right to bodily integrity must be so egregious and
so outrageous that it may fairly be said to shock the contemporary
conscience; at a minimum, proof of deliberate indifference is
required, and to act with deliberate indifference, a state actor
must know of and disregard an excessive risk to the complain-
ant’s health or safety.

6. CONSTITUTIONAL LAW — LIABILITY OF THE STATE AND STATE OFFICIALS — STATE
CusTtoMm OR PoLIcY.

The state and its officials will only be held liable for violation of the
state Constitution in cases in which a state custom or policy
mandated the official’s or employee’s actions; official governmen-
tal policy includes the decisions of a government’s lawmakers and
the acts of its policymaking officials; these decisions subject
governmental officers to liability when a deliberate choice to
follow a course of action is made from among various alternatives
by the official or officials responsible for establishing final policy
with respect to the subject matter in question.

7. CONSTITUTIONAL LAW — DUE PROCESS CLAUSE — JUDICIALLY INFERRED
DAMAGE REMEDY FOR THE STATE’S VIOLATION OF THE DUE PROCESS
CLAUSE — AVAILABILITY OF AN ALTERNATIVE REMEDY DOES NOT ACT AS A
COMPLETE BAR.

In determining whether it is appropriate to recognize a judicially
inferred damage remedy for the state’s violation of Article 1, § 17,
of the 1963 Michigan Constitution, the following factors are
weighted: (1) the existence and clarity of the constitutional
violation itself, (2) the degree of specificity of the constitutional
protection, (3) support for the propriety of a judicially inferred
damage remedy in any text, history, and previous interpretations
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of the specific provision, (4) the availability of another remedy,
and (5) various other factors militating for or against a judicially
inferred damage remedy; under the fourth factor, while the
availability of an alternative remedy does not act as a complete
bar to a judicially inferred damage remedy, if an alternative
remedy does exist, this factor must be strongly weighted against
the propriety of an inferred damage remedy.

8. CONSTITUTIONAL LAW — DUE PROCESS CLAUSE — STATE-CREATED-DANGER
EXCEPTION — THIRD-PARTY, NONGOVERNMENTAL HARM RESULTING FROM
AN AFFIRMATIVE ACTION BY THE STATE Is REQUIRED.

The Due Process Clause of the 1963 Michigan Constitution, art 1,
§ 17, does not require a state to protect its citizens’ lives, liberty,
and property against invasion by private actors or require a state
to guarantee a minimum level of safety and security; however, a
state-created-danger exception exists that applies in situations in
which an individual in the physical custody of the state, by
incarceration or institutionalization or some similar restraint of
liberty, suffers harm from third-party violence resulting from an
affirmative action of the state to create or make the individual
more vulnerable to a danger of violence; some third-party, non-
governmental harm either facilitated by or made more likely by
an affirmative action of the state is required for application of the
state-created-danger exception.

9. CONSTITUTIONAL LAW — TAKINGS CLAUSE — INVERSE CONDEMNATION — RIGHT
TO JUST COMPENSATION — LANDOWNER MUST ALLEGE A UNIQUE OR
SPECIFIC INJURY.

A plaintiff alleging inverse condemnation must establish (1) that
the government’s actions were a substantial cause of the decline
of the property’s value and (2) that the government abused its
powers in affirmative actions directly aimed at the property; the
right to just compensation in the context of an inverse-
condemnation suit for diminution in value exists only when the
landowner can allege a unique or specific injury from the harm
suffered by all persons similarly situated.

10. ACTIONS — ACTIONS AGAINST THE STATE — ALLEGED VIOLATIONS OF THE
MICHIGAN CONSTITUTION — LIABILITY OF THE STATE AND STATE OFFICERS
FOR CONSTITUTIONAL TORTS.

Michigan courts have long recognized suits against state officials in
their official capacities for claims arising outside of federal law;
the governmental immunity statutes do not apply when a plain-
tiff has alleged violations of the Michigan Constitution; the
liability of the state and its officers for constitutional torts is not
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something the state must affirmatively grant via statute; rather,
liability of the state and its officers for constitutional torts is
simply inherent in the fact that the Constitution binds even the
state government as the preeminent law of the land.

Pitt McGehee Palmer & Rivers, PC (by Michael L.
Pitt, Cary S. McGehee, Beth M. Rivers, and Peggy Pitt),
Goodman & Hurwitz, PC (by William Goodman, Julie
H. Hurwitz, and Kathryn Bruner James), Trachelle C.
Young & Associates PLLC (by Trachelle C. Young), Law
Offices of Deborah A. La Belle (by Deborah A. La Belle),
Weitz & Luxenberg (by Gregory Stamatopoulos, Paul F.
Novak, and Robin Greenwald), and McKeen & Associ-
ates, PC (by Brian McKeen) for plaintiffs.

Aaron D. Lindstrom, Solicitor General, Laura
Moody, Chief Legal Counsel, and Richard S. Kuhl,
Margaret A. Bettenhausen, Nathan A. Gambill, and
Zachary C. Larsen, Assistant Attorneys General, for
Governor Rick Snyder, the State of Michigan, the
Michigan Department of Environmental Quality, and
the Michigan Department of Health and Human Ser-
vices.

Barris, Sott, Denn & Driker;, PLLC (by Eugene
Driker, Morley Witus, and Todd R. Mendel), Special
Assistant Attorneys General, for Governor Rick Sny-
der.

William Y. Kim and Reed E. Eriksson, Assistant City
Attorneys, for Darnell Earley and Jerry Ambrose.

Before: JANSEN, P.J., and FORT HOOD and RIORDAN,
JJ.

JANSEN, P.J. This case involves consolidated appeals
from an October 26, 2016 opinion and order of the
Court of Claims granting partial summary disposition
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in favor of defendants Governor Rick Snyder, the state
of Michigan, the Michigan Department of Environmen-
tal Quality (DEQ), and the Michigan Department of
Health and Human Services (DHHS) (collectively, the
state defendants) and defendants Darnell Earley and
Jerry Ambrose (the city defendants), who are former
emergency managers for the city of Flint, in this
putative class action brought by plaintiff water users
and property owners in the city of Flint, Michigan. For
the reasons that follow, we affirm.

I. FACTS AND PROCEDURE

This case arises from the situation commonly re-
ferred to as the “Flint water crisis.” The lower court
record is only modestly developed, and the facts of the
case are highly disputed. Because this is an appeal
from an opinion of the Court of Claims partially
granting and partially denying defendants’ motion for
summary disposition, we must construe the factual
allegations in a light most favorable to plaintiffs.! The
Court of Claims summarized the factual allegations in
plaintiffs’ complaint as follows:

From 1964 through late April 2014, the Detroit Water
and Sewage Department (“DWSD”) supplied Flint water

1 See Dalley v Dykema Gossett PLLC, 287 Mich App 296, 304-305; 788
NW2d 679 (2010) (explaining that in deciding a motion under MCR
2.116(C)(8), this Court must accept the allegations as true and construe
them in a light most favorable to the nonmoving party); Willett v
Waterford Charter Twp, 271 Mich App 38, 45; 718 NW2d 386 (2006)
(noting that when deciding a motion under MCR 2.116(C)(7), “all
well-pleaded allegations must be accepted as true and construed in
favor of the nonmoving party” unless contradicted by the submitted
evidence) (quotation marks and citation omitted); Cork v Applebee’s of
Mich, Inc, 239 Mich App 311, 315; 608 NW2d 62 (2000) (explaining that
genuine issues of material fact regarding a court’s subject-matter
jurisdiction preclude summary disposition under MCR 2.116(C)(4)).
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users with their water, which was drawn from Lake
Huron. Flint joined Genesee, Sanilac and Lapeer Counties
and the City of Lapeer, in 2009, to form the Karegondi
Water Authority (“KWA?”) to explore the development of a
water delivery system that would draw water from Lake
Huron and serve as an alternative to the Detroit water
delivery system. On March 28, 2013, the State Treasurer
recommended to the Governor that he authorize the KWA
to proceed with its plans to construct the alternative water
supply system. The State Treasurer made this decision
even though an independent engineering firm commis-
sioned by the State Treasurer had concluded that it would
be more cost efficient if Flint continued to receive its water
from the DWSD. Thereafter, on April 16, 2013, the Gov-
ernor authorized then-Flint Emergency Manager Edward
Kurtz to contract with the KWA for the purpose of switch-
ing the source of Flint’s water from the DWSD to the KWA
beginning in mid-year 2016.

At the time Emergency Manager Kurtz contractually
bound Flint to the KWA project, the Governor and various
state officials knew that the Flint River would serve as an
interim source of drinking water for the residents of Flint.
Indeed, the State Treasurer, the emergency manager and
others developed an interim plan to use Flint River water
before the KWA project became operational. They did so
despite knowledge of a 2011 study commissioned by Flint
officials that cautioned against the use of Flint River
water as a source of drinking water and despite the
absence of any independent state scientific assessment of
the suitability of using water drawn from the Flint River
as drinking water.

On April 25, 2014, under the direction of then Flint
Emergency Manager Earley and the Michigan Depart-
ment of Environmental Quality (“MDEQ”), Flint switched
its water source from the DWSD to the Flint River and
Flint water users began receiving Flint River water from
their taps. This switch was made even though Michael
Glasgow, the City of Flint’s water treatment plant’s labo-
ratory and water quality supervisor, warned that Flint’s
water treatment plant was not fit to begin operations. The
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2011 study commissioned by city officials had noted that
Flint’s long dormant water treatment plant would require
facility upgrades costing millions of dollars.

Less than a month later, state officials began to receive
complaints from Flint water users about the quality of the
water coming out of their taps. Flint residents began
complaining in June of 2014 that they were becoming ill
after drinking the tap water. On October 13, 2014, Gen-
eral Motors announced that it was discontinuing the use
of Flint water in its Flint plant due to concerns about the
corrosive nature of the water. That same month, Flint
officials expressed concern about a Legionellosis outbreak
and possible links between the outbreak and Flint’s switch
to the river water. On February 26, 2015, the United
States Environmental Protection Agency (“EPA”) advised
the MDEQ that the Flint water supply was contaminated
with iron at levels so high that the testing instruments
could not measure the exact level. That same month, the
MDEQ was also advised of the opinion of Miguel Del Toral
of the EPA that black sediment found in some of the tap
water was lead.

During this time, state officials failed to take any
significant remedial measures to address the growing
public health threat posed by the contaminated water.
Instead, state officials continued to downplay the health
risk and advise Flint water users that it was safe to drink
the tap water while at the same time arranging for state
employees in Flint to drink water from water coolers
installed in state buildings. Additionally, the MDEQ ad-
vised the EPA that Flint was using a corrosion control
additive with knowledge that the statement was false.

By early March 2015, state officials knew they faced a
public health emergency involving lead poisoning and the
presence of the deadly Legionella bacteria, but actively
concealed the health threats posed by the tap water, took
no measures to effectively address the dangers, and pub-
licly advised Flint water users that the water was safe and
that there was no widespread problem with lead leaching
into the water supply despite knowledge that these latter
two statements were false.
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Through the summer and into the fall of 2015, state
officials continued to cover up the health emergency,
discredit reports from Del Toral of the EPA and Professor
Marc Edwards of Virginia Tech confirming serious lead
contamination in the Flint water system, conceal critical
information confirming the presence of lead in the water
system, and advise the public that the drinking water was
safe despite knowledge to the contrary. In the fall of 2015,
various state officials attempted to discredit the findings
of Dr. Mona [Hanna]-Attisha of Hurley Hospital, which
reflected a “spike in the percentage of Flint children with
elevated blood lead levels from blood drawn in the second
and third quarter of 2014.”

In early October of 2015, however, the Governor ac-
knowledged that the Flint water supply was contaminated
with dangerous levels of lead. He ordered Flint to recon-
nect to the Detroit water system on October 8, 2015, with
the reconnection taking place on October 16, 2015. This
suit followed. [Mays v Governor, unpublished opinion of
the Court of Claims, issued October 26, 2016 (Docket No.
16-000017-MM), pp 3-6 (citation omitted).]

On January 21, 2016, plaintiffs brought a four-count
verified class action complaint against all defendants
in the Court of Claims “on behalf of Flint water users,
which include but are not limited to, tens of thousands
of residents...of the City of Flint....” Plaintiffs
brought their complaint pursuant to the Michigan
Constitution’s Due Process/Fair and Just Treatment
Clause, Const 1963, art 1, § 17, and Unjust Takings
Clause, Const 1963, art 10, § 2, alleging that since
“April 25, 2014 to the present, [plaintiffs] have experi-
enced and will continue to experience serious personal
injury and property damage caused by Defendants’
deliberately indifferent decision to expose them to the
extreme toxicity of water pumped from the Flint River
into their homes, schools, hospitals, correctional facili-
ties, workplaces and public places.” Specifically, plain-
tiffs alleged that defendants (1) “knowingly took from
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Plaintiffs safe drinking water and replaced it with
what they knew to be a highly toxic alternative solely
for fiscal purposes,” (2) for more than 18 months,
ignored irrefutable evidence that the Flint River water
was extremely toxic and causing serious injury to
persons and property, (3) failed to properly sample and
monitor the Flint River water, (4) knowingly delivered
false assurances that the Flint River water was being
tested and treated and was safe to drink, and (5)
deliberately delayed notification to the public of seri-
ous safety and health risks.

Plaintiffs sought class certification and elected to
pursue causes of action against all defendants for
state-created danger (Count I), violation of plaintiffs’
due-process right to bodily integrity (Count II), denial
of fair and just treatment during executive investiga-
tions (Count III), and unconstitutional taking via in-
verse condemnation (Count IV). Plaintiffs sought an
award of economic and noneconomic damages for,
among other things, bodily injury, pain and suffering,
and property damage, for “deliberately indifferent
fraud” and “unconscionable” deception on the part of
defendants while acting in their official capacities.

The state and city defendants separately moved for
summary disposition on all four counts, arguing that,
among other things, plaintiffs had (1) failed to satisfy
the statutory notice requirements of MCL 600.6431, (2)
failed to allege facts to establish a constitutional vio-
lation for which a judicially inferred damage remedy is
appropriate, and (3) failed to allege facts to establish
the elements of any of their claims. In a detailed
opinion and order, the Court of Claims granted defen-
dants’ motions for summary disposition on plaintiffs’
causes of action under the state-created-danger doc-
trine and the Fair and Just Treatment Clause of the
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Michigan Constitution after concluding that neither
cause of action is cognizable under Michigan law.2
However, the court denied summary disposition on all
of defendants’ remaining grounds.

II. STATUTORY NOTICE REQUIREMENTS

On appeal, defendants first argue that the Court of
Claims erred when it denied defendants’ motions for
summary disposition under MCR 2.116(C)(4) and (7)
because plaintiffs failed to satisfy the requirement of
statutory notice to avoid governmental immunity and
seek relief against the state in the Court of Claims. We
disagree.

“We review a trial court’s decision regarding a mo-
tion for summary disposition de novo.” City of Fraser v
Almeda Univ, 314 Mich App 79, 85; 886 NW2d 730
(2016). A motion for summary disposition under MCR
2.116(C)(4) tests the trial court’s subject-matter juris-
diction. Weishuhn v Catholic Diocese of Lansing, 279
Mich App 150, 154; 756 NW2d 483 (2008). “We review
a trial court’s decision on a motion for summary
disposition based on MCR 2.116(C)(4) de novo to deter-
mine if the moving party was entitled to judgment as a
matter of law, or if affidavits or other proofs demon-
strate there is an issue of material fact.” Southfield Ed
Ass’n v Southfield Pub Sch Bd of Ed, 320 Mich App
353, 373; 909 NW2d 1 (2017) (quotation marks and
citation omitted). Whether a court has subject-matter
jurisdiction over a claim is a question of law this Court
reviews de novo. Jamil v Jahan, 280 Mich App 92,
99-100; 760 NW2d 266 (2008). Likewise, “whether
MCL 600.6431 requires dismissal of a plaintiff’s claim

2 On appeal, plaintiffs take no issue with the Court of Claims’
dismissal of their claim for violation of the Fair and Just Treatment
Clause.
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for failure to provide the designated notice raises
questions of statutory interpretation,” which this
Court reviews de novo. McCahan v Brennan, 492 Mich
730, 736; 822 NW2d 747 (2012).

Summary disposition under MCR 2.116(C)(7) is ap-
propriate when a claim is barred because of immunity
granted by law. Dextrom v Wexford Co, 287 Mich App
406, 428; 789 NW2d 211 (2010). “When reviewing a
motion under MCR 2.116(C)(7), this Court must accept
all well-pleaded factual allegations as true and con-
strue them in favor of the plaintiff, unless other
evidence contradicts them.” Id. “If no material facts are
in dispute, or if reasonable minds could not differ
regarding the legal effect of the facts, the question
whether the claim is barred by governmental immu-
nity is an issue of law.” Willett v Waterford Charter
Twp, 271 Mich App 38, 45; 718 NW2d 386 (2006)
(quotation marks, citation, and brackets omitted).

We hold that the Court of Claims did not err when it
determined that genuine issues of material fact still
exist regarding whether plaintiffs satisfied the statu-
tory notice requirements of MCL 600.6431. Further, we
hold that the harsh-and-unreasonable-consequences
exception relieves plaintiffs from the statutory notice
requirements and that, depending on plaintiffs’ ability
to prove the allegations of their complaint, the
fraudulent-concealment exception of MCL 600.5855
may provide an alternative basis to affirm the court’s
denial of summary disposition.

A. STATUTORY NOTICE REQUIREMENTS

In Michigan, governmental agencies engaged in
governmental functions are generally immune from
tort liability. Kline v Dep’t of Transp, 291 Mich App 651,
653; 809 NW2d 392 (2011). The government, by stat-
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ute, may voluntarily subject itself to liability and
“may also place conditions or limitations on the liabil-
ity imposed.” McCahan, 492 Mich at 736. “Indeed, it is
well established that the Legislature may impose
reasonable procedural requirements, such as a limi-
tations period, on a plaintiff’s available remedies even
when those remedies pertain to alleged constitutional
violations.” Rusha v Dep’t of Corrections, 307 Mich
App 300, 307; 859 NW2d 735 (2014). “[I]t being the
sole province of the Legislature to determine whether
and on what terms the state may be sued, the judi-
ciary has no authority to restrict or amend those
terms.” McCahan, 492 Mich at 732. Thus, “no judi-
cially created saving construction is permitted to
avoid a clear statutory mandate.” Id. at 733. When
the language of a limiting statute is straightforward,
clear, and unambiguous, it must be enforced as writ-
ten. Rowland v Washtenaw Co Rd Comm, 477 Mich
197, 219; 731 NW2d 41 (2007).

One statutory condition on the right to sue govern-
mental agencies of the state of Michigan is the notice
provision of the Court of Claims Act (CCA), MCL
600.6401 et seq. McCahan, 492 Mich at 736. The
provision, MCL 600.6431, provides:

(1) No claim may be maintained against the state
unless the claimant, within 1 year after such claim has
accrued, files in the office of the clerk of the court of
claims either a written claim or a written notice of
intention to file a claim against the state or any of its
departments, commissions, boards, institutions, arms or
agencies, stating the time when and the place where such
claim arose and in detail the nature of the same and of the
items of damage alleged or claimed to have been sustained,
which claim or notice shall be signed and verified by the
claimant before an officer authorized to administer oaths.

k0 ok ok
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(3) In all actions for property damage or personal
injuries, claimant shall file with the clerk of the court of
claims a notice of intention to file a claim or the claim itself
within 6 months following the happening of the event
giving rise to the cause of action.

Our Supreme Court has directed that “[c]ourts may
not engraft an actual prejudice requirement or other-
wise reduce the obligation to comply fully with statu-
tory notice requirements.” McCahan, 492 Mich at
746-747. The notice requirement of MCL 600.6431 is
an unambiguous “condition precedent to sue the state,”
McCahan v Brennan, 291 Mich App 430, 433; 804
NW2d 906 (2011), affd 492 Mich 730 (2012), and a
claimant’s failure to strictly comply warrants dis-
missal of the claim, McCahan, 492 Mich at 746-747.

There is no dispute that plaintiffs’ action involves
personal injury and property damage. Plaintiffs filed
their complaint in the instant suit on January 21,
2016, without having filed a separate notice of inten-
tion to file a claim. Therefore, to have strictly complied
with the notice requirement of MCL 600.6431, plain-
tiffs’ claims must have accrued on or after July 21,
2015, the date six months prior to the date of filing.
Defendants argue that plaintiffs’ claims accrued, and
the statutory notice period began to run, in either June
2013, when plaintiffs allege that the state “ordered and
set in motion the use of highly corrosive and toxic Flint
River water knowing that the [water treatment plant]
was not ready,” or on April 25, 2014, when Flint’s water
source was switched over to the Flint River and resi-
dents began receiving Flint River water from their
taps. In either circumstance, according to defendants,
plaintiffs’ complaint was not filed within the six-month
statutory notice period and plaintiffs’ claims must be
dismissed. As the Court of Claims observed, accepting
defendants’ position would require a finding that plain-
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tiffs should have filed suit or provided notice at a time
when the state itself claims it had no reason to know
that the Flint River water was contaminated. Like the
Court of Claims, we are disinclined to accept defen-
dants’ position.

At a minimum, summary disposition on this ground
is premature. Plaintiffs have alleged personal injury
and property damage sustained as a result of defen-
dants’ allegedly knowing and deliberate decision to
supply plaintiffs with contaminated and unsafe drink-
ing water. Although defendants assert that plaintiffs’
causes of action could only have arisen on the date of
the physical switch, our Legislature has not defined
claim accrual so narrowly. Rather, for purposes of
statutory limitations periods, our Legislature has
stated that a claim accrues “at the time the wrong upon
which the claim is based was done,” MCL 600.5827,
and our Supreme Court has clarified that “the
‘wrong’ . . . is the date on which the defendant’s breach
harmed the plaintiff, as opposed to the date on which
defendant breached his duty,” Frank v Linkner, 500
Mich 133, 147; 894 NW2d 574 (2017) (quotation marks
and citation omitted).? Therefore, the date on which
defendants acted to switch the water is not necessarily
the date on which plaintiffs suffered the harm giving
rise to their causes of action. Although our Supreme
Court has abrogated the application of the discovery
doctrine in this state, it has also made clear that it is
not until “all of the elements of an action for . . . injury,
including the element of damage, are present, [that]
the claim accrues and the statute of limitations begins

3 The Legislature imported this definition of claim accrual into the
CCA under MCL 600.6452(2), which states that “[e]xcept as modified by
this section, the provisions of [Revised Judicature Act] chapter 58, [MCL
600.5801 et seq.,] relative to the limitation of actions, shall also be
applicable to the limitation prescribed in this section.”
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to run.” Marilyn Froling Revocable Living Trust v
Bloomfield Hills Country Club, 283 Mich App 264, 290;
769 NW2d 234 (2009), quoting Connelly v Paul Rud-
dy’s Equip Repair & Serv Co, 388 Mich 146, 151; 200
NWwW2d 70 (1972) (quotation marks omitted). In other
words, while a claimant’s knowledge of each element of
a cause of action is not necessary for claim accrual, a
claim does not accrue until each element of the cause of
action, including some form of damages, exists. See
Henry v Dow Chem Co, 319 Mich App 704, 720; 905
NW2d 422 (2017), rev’d in part on other grounds 905
NW2d 601 (2017). Determination of the time at which
plaintiffs’ claims accrued therefore requires a determi-
nation of the time at which plaintiffs were first
harmed. See id.

Plaintiffs allege various affirmative actions taken by
defendants in this case that resulted in distinct harm
to plaintiffs. As plaintiffs concede, not every injury
suffered by every user of Flint water is necessarily
actionable. However, questions of fact remain regard-
ing whether and when each plaintiff suffered injury
and when each plaintiff’s claims accrued relative to the
filing of plaintiffs’ complaint. For example, plaintiffs
have alleged economic damage in the form of lost
property value that did not occur on the date of the
water switch. Plaintiffs’ claim for lack of marketability
did not accrue until the values of their homes de-
creased, which would have occurred when the water
crisis became public and marketability of property in
Flint became significantly impaired in October 2015.
Further, it is not clear on what date plaintiffs suffered
actionable personal injuries as a result of their use and
consumption of the contaminated water. Plaintiffs
should be permitted to conduct discovery and should be
given the opportunity to prove the dates on which their
distinct harms first arose before summary disposition
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may be appropriate.* This is especially true where, as
here, there are multiple events giving rise to plaintiffs’
causes of action.’ “[T]he fact that some of a plaintiff’s
claims accrued outside the applicable limitations pe-
riod does not time-bar all the plaintiff’s claims.” Dep’t
of Environmental Quality v Gomez, 318 Mich App 1, 28;
896 NW2d 39 (2016).

Thus, even if strict compliance with the statutory
notice provision is required, summary disposition, at
least at this juncture, is premature. Further, as the
Court of Claims observed, there are factual questions
that, if resolved in plaintiffs’ favor, would justify “re-
lieving [plaintiffs] from the requirements of” MCL
600.6431(3). Rusha, 307 Mich App at 312 (quotation
marks and citation omitted).

B. HARSH AND UNREASONABLE CONSEQUENCES

Plaintiffs have asserted only constitutional claims
against the state and various agencies. In Rusha, 307
Mich App at 311, the Court of Appeals acknowledged

4 Defendants argue that the Court of Claims erred by relying “only” on
hypothetical claims of putative class members to find remaining issues
of fact. It is true that a plaintiff who has not suffered an injury “cannot
maintain the cause of action as an individual [and] is not qualified to
represent [a] proposed class.” Doe v Henry Ford Health Sys, 308 Mich
App 592, 604; 865 NW2d 915 (2014) (quotation marks and citation
omitted). However, the issue of class certification has not yet been
raised, and in any case, defendants’ argument is not supported by the
record. The Court of Claims fully considered plaintiffs’ complaint and
cited specific allegations by plaintiffs in this case before concluding that
questions of fact remained regarding plaintiffs’ ability to establish
claims accruing later than the date of the water switch.

5 The Court of Claims did not err by recognizing that plaintiffs’
complaint alleges multiple harms resulting from distinct tortious acts
rather than a continuing harm resulting from the single tortious act of
switching the water source. For purposes of accrual, each of plaintiffs’
individual causes of action must be considered separately. See Joliet v
Pitoniak, 475 Mich 30, 42; 715 NW2d 60 (2006).
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that “Michigan courts routinely enforce statutes of
limitations where constitutional claims are at issue.”
However, the Court also acknowledged an exception to
enforcement when strict enforcement of a limitations
period is so harsh and unreasonable in its conse-
quences that it “effectively divest[s]” a plaintiff “of the
access to the courts intended by the grant of [a]
substantive right.” Id. (quotation marks and citation
omitted). The Court then noted that there is no obvious
reason not to extend this exception, typically applied to
relieve a plaintiff of the effects of statutory limitations
periods, to statutory notice requirements. Specifically
considering MCL 600.6431(3), the Rusha Court opined:

We see no reason—and plaintiff has provided none—to
treat statutory notice requirements differently [than stat-
utes of limitations]. Indeed, although statutory notice
requirements and statutes of limitations do not serve
identical objectives, both are procedural requirements
that ultimately restrict a plaintiff’s remedy, but not the
substantive right. [Rusha, 307 Mich App at 311-312 (cita-
tions omitted).]

Defendants argue that Rusha was incorrectly de-
cided and should not influence our decision here.
Specifically, defendants assert that the Rusha Court’s
conclusions, first that a harsh-and-unreasonable-
consequences exception may relieve plaintiffs from the
statute of limitations and second that the same excep-
tion applies to statutory notice requirements, are di-
rectly contradicted by three earlier decisions of the
Michigan Supreme Court: Trentadue v Buckler Auto-
matic Lawn Sprinkler Co, 479 Mich 378; 738 NW2d
664 (2007); Rowland, 477 Mich 197, and McCahan, 492
Mich 730. Defendants argue that these cases un-
equivocally prohibit the application of any type of
judicial “saving construction” to avoid the “clear statu-
tory mandate” of a legislatively imposed limitations
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period. Defendants are correct that these cases stand
for the proposition that a court may not craft an
exception to the statutory notice or limitations periods
by recognizing viability of a substantially compliant
notice, engrafting a prejudice requirement, or similarly
reducing the requirements of the statute, even when
constitutional claims are at issue. Indeed, the Court in
Rusha acknowledged that “a claimant’s failure to com-
ply strictly with [the notice provision of MCL 600.6431]
warrants dismissal of the claim, even if no prejudice
resulted.” Rusha, 307 Mich App at 307, citing McCa-
han, 492 Mich at 746-747. However, the Court also
recognized that the strict compliance requirement
must be set aside when its application completely
divests a plaintiff of the opportunity to assert a sub-
stantive right. Id. at 311. Despite defendants’ assertion
to the contrary, Rusha should not be read as advocat-
ing for the creation of a judicial saving construction to
supplement an otherwise valid statute. Rather, it
seems that the Rusha Court properly recognized the
longstanding principle that while the Legislature re-
tains the authority to impose reasonable procedural
restrictions on a claimant’s pursuit of claims under
self-executing constitutional provisions, “the right
guaranteed shall not be curtailed or any undue bur-
dens placed thereon.” Id. at 308 (quotation marks and
citation omitted).®

5 The Due Process Clause of the Michigan Constitution proscribes
specific conduct and sets forth “a sufficient rule by means of which the
right which it grants may be enjoyed and protected” and is therefore
self-executing. See Rusha, 307 Mich App at 309 (quotation marks and
citation omitted); see also Santiago v New York State Dep’t of Correc-
tional Servs, 945 F2d 25, 27 (CA 2, 1991) (considering the coextensive
clause of the United States Constitution and opining that the substan-
tive provisions of the Fourteenth Amendment are self-executing in
nature). Indeed, the presumption is that all provisions of the Constitu-
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The Michigan Constitution is the preeminent law
of our land, and its provisions restrict the conduct of
the state government. See Burdette v Michigan, 166
Mich App 406, 408; 421 NW2d 185 (1988). Indeed, the
Due Process Clause of the Michigan Constitution, as a
Declaration of Rights provision, “hals] consistently
been interpreted as limited to protection against state
action.” Sharp v Lansing, 464 Mich 792, 813; 629
NW2d 873 (2001) (quotation marks and citation omit-
ted; emphasis added). The Legislature may not im-
pose a procedural requirement that would, in practi-
cal application, completely divest an individual of his
or her ability to enforce a substantive right guaran-
teed thereunder. The harsh-and-unreasonable-
consequences exception is merely a judicial recogni-
tion that in limited cases, when the practical
application of the Legislature’s statutorily imposed
procedural requirements is unreasonable or com-
pletely divests a claimant of his or her right to pursue
a constitutional claim, those procedural requirements
are unconstitutional.

The Rusha Court’s recognition of this limitation on
legislative power does not conflict with the holdings in
Trentadue, Rowland, or McCahan.” Importantly, these
cases advocate strict compliance with statutory limita-
tions and notice requirements in the context of legis-
latively granted rights rather than rights granted
under the provisions of our Constitution itself. See
McCahan, 492 Mich at 733 (considering the statutory
notice period in relation to a claim for personal injury

tion, unless drafted only to reflect mere general principles, are self-
executing. Detroit v Oakland Circuit Judge, 237 Mich 446, 450; 212 NW
207 (1927).

" Because we find no conflict between Rusha and the earlier Michigan
Supreme Court cases cited by defendants here, we decline defendants’
request to convene a conflict panel under MCR 7.215(dJ).
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and property damage arising from a motor vehicle
accident); Trentadue, 479 Mich at 386-387 (considering
the statute of limitations on a wrongful-death action);
Rowland, 477 Mich at 200 (considering the statutory
notice period for a claim against a county defendant
under a statutory exception to governmental liability).
The right to pursue the tort claims involved in each
case arose from enumerated exceptions to the govern-
mental tort liability act (GTLA), MCL 691.1401 et
seq.—allowances structured by the Legislature’s own
authority and therefore subject to the Legislature’s
discretion. Additionally, Rusha was decided years after
each of these cases and is supported by precedent that
has not been overruled.®

Applying the harsh-and-unreasonable-consequences
exception to the facts presented in Rusha, the Court

8 The state defendants direct this Court’s attention to Bacon v Michi-
gan, unpublished opinion of the Court of Claims, issued June 7, 2017
(Docket No. 16-000312-MM), in which the court suggested in a footnote
that “defendants appear correct in their argument that the statement
[from Rusha recognizing a harsh-and-unreasonable-consequences excep-
tion] is no longer a valid statement of the law as it pertains to statutes of
limitations . . ..” Id. at 8 n 5. The Court of Claims correctly noted that in
Curtin v Dep’t of State Hwys, 127 Mich App 160; 339 NW2d 7 (1983), the
case cited by Rusha, the Court relied on a now-abrogated opinion, Reich
v State Hwy Dep’t, 386 Mich 617; 194 NW2d 700 (1972), abrogated by
Rowland, 477 Mich at 206-207, for this language. Bacon, unpub op at 8 n
5. However, the Court of Claims incorrectly concluded that because
Curtin cited bad caselaw, the principle announced in Rusha is “no
longer...valid.” Id. Our courts have recognized a harsh-and-
unreasonable-consequences exception to the Legislature’s statute of limi-
tations in various lines of cases that have not been overruled. Most
recently, this Court affirmed the application of the exception in Genesee
Co Drain Comm’r v Genesee Co, 309 Mich App 317, 332-333; 869 NW2d
635 (2015), with the same language employed by the Court in Rusha.
Rusha’s detailed discussion of the exception and its application to the
statutory notice period remains valid despite the citation error.

We note that the Michigan Supreme Court denied leave to appeal the
Rusha decision. Rusha v Dep’t of Corrections, 498 Mich 860 (2015).
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concluded that there was no reason to relieve the
plaintiff from the requirement of strict compliance
with the statutory notice requirement. Rusha, 307
Mich App at 312-313. The Court explained:

Here, it can hardly be said that application of the
six-month notice provision of § 6431(3) effectively divested
plaintiff of the ability to vindicate the alleged constitu-
tional violation or otherwise functionally abrogated a
constitutional right. Again, plaintiff waited nearly 28
months to file his claim. But § 6431(3) would have permit-
ted him to file a claim on this very timeline had he only
provided notice of his intent to do so within six months of
the claim’s accrual. Providing such notice would have
imposed only a minimal procedural burden, which in any
event would be significantly less than the “minor ‘practical
difficulties’ facing those who need only make, sign and file
a complaint within six months.” To be sure, providing
statutory notice “ ‘requires only ordinary knowledge and
diligence on the part of the injured and his counsel, and
there is no reason for relieving them from the require-
ments of this [statutory notice provision] that would not
be applicable to any other statute of limitation.”” [Id.
(citations omitted; alteration by the Rusha Court).]

In this case, unlike in Rusha, application of the
harsh-and-unreasonable-consequences exception is
clearly supported. To grant defendants’ motions for
summary disposition at this early stage in the proceed-
ings would deprive plaintiffs of access to the courts and
effectively divest them of the ability to vindicate the
constitutional violations alleged. As the Court of
Claims observed, this is not a case in which an osten-
sible, single event or accident has given rise to a cause
of action, but one in which the “event giving rise to the
cause of action was not readily apparent at the time of
its happening.” Mays, unpub op at 10. “Similarly, a
significant portion of the injuries alleged to persons
and property likely became manifest so gradually as to
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have been well established before becoming apparent
to plaintiffs because the evidence of injury was con-
cealed in the water supply infrastructure buried be-
neath Flint and in the bloodstreams of those drinking
the water supplied via that infrastructure.” Id. at
10-11. Plaintiffs in this case did not wait more than two
years after discovering their claims to file suit. Rather,
they filed suit within six months of the state’s public
acknowledgment and disclosure of the toxic nature of
the Flint River water to which plaintiffs were exposed.

Further supporting the application of the harsh-
and-unreasonable-consequences exception to the re-
quirement of statutory notice are plaintiffs’ allegations
of affirmative acts undertaken by numerous state
actors, including named defendants, between April 25,
2014 and October 2015 to conceal both the fact that the
Flint River water was contaminated and hazardous
and the occurrence of any event that would trigger the
running of the six-month notice period. Under these
unique circumstances, to file statutory notice within
six months of the date of the water source switch would
have required far more than ordinary knowledge and
diligence on the part of plaintiffs and their counsel. It
would have required knowledge that defendants them-
selves claim not to have possessed at the time plain-
tiffs’ causes of action accrued.’

9 We flatly reject defendants’ contention that the burden on plaintiffs
to file statutory notice within six months of the water switch would
have been “minimal” because plaintiffs only needed to know that a
claim was possible, not that a claim was fully supported, in order to
provide timely notice. Defendants assume that plaintiffs had any
knowledge of a possible claim during the period when, as plaintiffs
allege, defendants were actively concealing information that a claim
had accrued and the notice period had begun. If plaintiffs’ allegations
are proved true, filing notice within six months after the physical
water switch would have placed more than a “minimal” burden on
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Should plaintiffs’ allegations be proved true, defen-
dants’ affirmative acts of concealment and frustration
of plaintiffs’ discovery of the alleged causes of action
should not be rewarded. It would be unreasonable to
divest plaintiffs of the opportunity to vindicate their
substantive, constitutional rights simply because de-
fendants successfully manipulated the public long
enough to outlast the statutory notice period. Al-
though circumstances such as these will undoubtedly
be few, we believe that in this unique situation, we
must not set a standard whereby the state and its
officers may completely avoid liability if they manage
to intentionally delay discovery of a cause of action
until the six-month statutory notice period has ex-
pired. Plaintiffs must be afforded the opportunity to
support the allegations of their complaint before
dismissal of their claims may be deemed appropriate.

Because application of the harsh-and-unreasonable-
consequences exception to strict compliance with the
statutory notice requirements is appropriate under the
unique factual circumstances of this case, this Court
need not consider whether, as defendants have as-
serted, plaintiffs improperly rely on the now-abrogated
doctrines of discovery and continuing wrongs. Despite
the unavailability of these previously accepted prin-
ciples, see Henry, 319 Mich App at 719-720, plaintiffs’
constitutional tort claims survive summary disposition
on the nonconflicting basis that dismissal would result
in a harsh and unreasonable deprivation “of the access
to the courts intended by the grant of [a] substantive
right,” see Rusha, 307 Mich App at 311 (quotation
marks and citation omitted).

plaintiffs and their counsel. Indeed, it would have required clairvoyant
recognition of circumstances that the state was working to convince
the public did not actually exist.
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Finally, we briefly address the dissent’s mention of
similar pending federal district court and circuit court
actions. The dissent argues that even though plaintiffs
are precluded from recovery due to their alleged failure
to provide proper notice, “the residents of Flint are not
left entirely without remedies” due to several pending
actions in the United States District Court for the
Eastern District of Michigan and the United States
Court of Appeals for the Sixth Circuit, including some
actions in which a named plaintiff in this case is also
involved. However, until those actions are fully re-
solved, any recovery is speculative. Further, while
many federal statutory remedies are limited, the Court
of Claims is able to fashion any reasonable remedy
necessary to adequately address the constitutional
violations plaintiffs have alleged. Accordingly, we dis-
agree with the dissent that plaintiffs are able to avoid
any “harsh consequences” by seeking relief in the
federal courts.

C. FRAUDULENT CONCEALMENT

In a footnote, the Court of Claims rejected plaintiffs’
argument that the fraudulent-concealment exception
of MCL 600.5855 applied to toll the statute of limita-
tions and the statutory notice period in this case. Mays,
unpub op at 11 n 4. We hold that the Court of Claims
erred by reaching this conclusion; the fraudulent-
concealment exception may provide an alternative
basis for affirming the denial of defendants’ motions for
summary disposition.

The fraudulent-concealment exception is a legisla-
tively created exception to statutes of limitation. The
exception is codified as part of the Revised Judicature
Act (RJA), MCL 600.101 et seq., in MCL 600.5855,
which states:
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If a person who is or may be liable for any claim
fraudulently conceals the existence of the claim or the
identity of any person who is liable for the claim from the
knowledge of the person entitled to sue on the claim, the
action may be commenced at any time within 2 years after
the person who is entitled to bring the action discovers, or
should have discovered, the existence of the claim or the
identity of the person who is liable for the claim, although
the action would otherwise be barred by the period of
limitations.

This statutory section permits the tolling of a statu-
tory limitations period for two years if the defendant
has fraudulently concealed the existence of a claim.
For the fraudulent-concealment exception to apply,
a “plaintiff must plead in the complaint the acts or
misrepresentations that comprised the fraudulent
concealment” and “prove that the defendant commit-
ted affirmative acts or misrepresentations that were
designed to prevent subsequent discovery.” Sills v
Oakland Gen Hosp, 220 Mich App 303, 310; 559
NW2d 348 (1996).

The Legislature, in crafting the CCA, imported the
fraudulent-concealment exception into its statute-of-
limitations provision. MCL 600.6452(2). However, as
defendants point out, the Legislature did not explicitly
import the exception into the statutory notice provision
of the CCA. See MCL 600.6431. The Court of Claims
rejected plaintiffs’ assertion that the fraudulent-
concealment exception should apply to the CCA’s
statutory notice requirement, finding the absence of a
similar provision directly applicable to MCL 600.6431
“persuasive evidence that the Legislature did not in-
tend for the fraudulent concealment tolling provision
of MCL 600.5855 to be read into the notice provisions
of MCL 600.6431.” Mays, unpub op at 12 n 4. We
disagree.
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It is a basic tenet of statutory construction that the
omission of a statutory provision should be construed
as intentional. GMAC LLC v Dep’t of Treasury, 286
Mich App 365, 372; 781 NW2d 310 (2009). “Courts
cannot assume that the Legislature inadvertently
omitted from one statute the language that it placed in
another statute, and then, on the basis of that assump-
tion, apply what is not there.” Id. (quotation marks and
citation omitted). However, in this case, the Legisla-
ture did not “omit” from the CCA any language from
the statute-of-limitations provisions of the RJA.
Rather, the Legislature specifically included language
mandating application of the RJA’s statute-of-
limitations provisions—and exceptions—to the
statute-of-limitations provisions of the CCA. See MCL
600.6452(2).

The RJA contains no statutory notice period, and
neither the Legislature nor our courts have ever had
the occasion to consider whether the fraudulent-
concealment exception might apply to such a provision.
The Legislature’s failure to specifically address the
application of the fraudulent-concealment exception to
the CCA’s statutory notice period therefore cannot be
presumed intentional under the rules of statutory
construction. While “the Legislature is presumed to be
aware of, and thus to have considered the effect [of a
statutory enactment] on, all existing statutes,” GMAC
LLC, 286 Mich App at 372 (quotation marks and
citation omitted; emphasis added), it makes no sense to
presume knowledge of a potential future conflict with-
out a context in which such knowledge would arise.
Indeed, it would make as much sense to presume that
the Legislature did not consider the issue whether the
fraudulent-concealment exception would apply to the
statutory notice provision of the CCA because, had it
done so, it would have made its determination explicit.
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The Legislature’s omission here does not provide dis-
positive evidence of intent, and we therefore must
proceed according to the well-established rules of
statutory interpretation and construction.

“The primary goal of judicial interpretation of stat-
utes is to ascertain and give effect to the intent of the
Legislature.” Dawson v Secretary of State, 274 Mich
App 723, 729; 739 NW2d 339 (2007) (opinion by
WILDER, P.J.). “This Court begins by reviewing the
language of the statute, and, if the language is clear
and unambiguous, it is presumed that the Legislature
intended the meaning expressed in the statute.” Mc-
Cormick v Carrier, 487 Mich 180, 191; 795 NW2d 517
(2010). In such cases, “judicial construction is neither
required nor permitted.” Solution Source, Inc v LPR
Assoc Ltd Partnership, 252 Mich App 368, 373; 652
NW2d 474 (2002). “However, if reasonable minds can
differ concerning the meaning of a statute, judicial
construction of the statute is appropriate.” Id.

We conclude that reasonable minds could differ
regarding the meaning of MCL 600.5855 as applied in
the context of claims brought under the CCA. First, it
must be noted that while MCL 600.5855, a subsection
of Chapter 58 of the RJA, is part of the Legislature’s
statutory scheme for statutory limitations periods, the
statutory language does not otherwise express or imply
that its exception operates only by exclusively tolling
the limitations period. To the contrary, the plain lan-
guage of the statute provides that an action that has
been fraudulently concealed “may be commenced at
any time within 2 years after the person who is entitled
to bring the action discovers, or should have discov-
ered, the existence of the claim ....” MCL 600.5855.
The statute’s direction that such an action may pro-
ceed notwithstanding that “the action would otherwise
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be barred by the period of limitations” does not specifi-
cally limit the exception’s application to those claims
barred by the expiration of the limitations period.
Considering only the plain language of MCL 600.5855,
reasonable minds could differ on the question whether
the provision, as imported into the CCA, is intended to
grant a claimant whose claim has been fraudulently
concealed an affirmative right to bring suit within two
years of discovery, regardless of prior noncompliance
with the statutory requirements, or whether the excep-
tion applies only to toll the statutory limitations pe-
riod.

The language of MCL 600.5855 becomes more am-
biguous when it is practically applied in the context of
a claim brought under the CCA. Although MCL
600.5855 clearly permits the commencement of an
action within two years after a claimant discovers or
should have discovered a fraudulently concealed claim,
the statutory notice period of MCL 600.6431 prohibits
the commencement of an action without notice filed
within six months or one year of the date on which the
claim accrued. As previously discussed, the discovery
doctrine has been abrogated in this state, see Trenta-
due, 479 Mich at 391-392, and a claim accrues on the
date a claimant is harmed, regardless of when the
claimant first learns of the harm. If MCL 600.6431 is
strictly applied, as it must be, see McCahan, 492 Mich
at 746-747, then MCL 600.6431 is impossible to recon-
cile with the Legislature’s clear intent to provide
claimants with two years from the date of discovery to
bring suit on a harm that the liable party has fraudu-
lently concealed.®

10 We reject defendants’ contention that to find a conflict between
MCL 600.5855 and MCL 600.6431 one must “wrongly assume[] that a
notice of intent is the same as a legal complaint.” It is true that a
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“[Sltatutory provisions are not to be read in isola-
tion; rather, context matters, and thus statutory pro-
visions are to be read as a whole.” Robinson v Lansing,
486 Mich 1, 15; 782 NW2d 171 (2010). The Legislature
clearly intended to incorporate the statutory limita-
tions periods and exceptions, including the fraudulent-
concealment exception of MCL 600.5855, into the CCA.
See MCL 600.6452(2). If the fraudulent-concealment
exception is not applied equally to the statutory period
of limitations and the statutory notice period of the
CCA, it cannot be applied at all. See Apsey v Mem
Hosp, 477 Mich 120, 131; 730 NW2d 695 (2007) (“A
statute is rendered nugatory when an interpretation
fails to give it meaning or effect.”). “[Clourts must
interpret statutes in a way that gives effect to every
word, phrase, and clause in a statute and avoid an
interpretation that would render any part of the stat-
ute surplusage or nugatory.” O’Connell v Dir of Elec-
tions, 316 Mich App 91, 98; 891 NW2d 240 (2016)
(quotation marks and citation omitted). Further, when
there is “tension, or even conflict, between sections of a
statute,” this Court has a “duty to, if reasonably
possible, construe them both so as to give meaning to
each; that is, to harmonize them.” Nowell v Titan Ins
Co, 466 Mich 478, 483; 648 NW2d 157 (2002). In this
case, to read MCL 600.5855, as imported into the CCA,
and MCL 600.6431 in harmony requires the conclusion
that when the fraudulent-concealment exception ap-

claimant requires only minimal information to file a notice of intent and
that the knowledge required distinguishes a notice of intent from a legal
complaint. However, a claimant who can satisfy the fraudulent-
concealment exception will have no knowledge of the potential claim
prior to the date he or she discovers or should reasonably be expected to
discover it. It is simply nonsensical to argue that a claimant may satisfy
the notice requirement and still claim the benefit of the fraudulent-
concealment tolling provision.
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plies, it operates to toll the statutory notice period as
well as the statutory limitations period.

Importantly, application of the fraudulent-
concealment exception to statutory notice periods does
nothing to undermine the purpose of requiring timely
statutory notice. As defendants concede, the purpose of
the notice provision in MCL 600.6431 is to establish a
“clear procedure” for pursuing a claim against the state
and eliminate “ambiguity” about whether a claim will
be filed. McCahan, 492 Mich at 744 n 24. The provision
gives the state and its agencies time to create reserves
and reduces the uncertainty of the extent of future
demands. Rowland, 477 Mich at 211-212. But when
the state and its officers, having knowledge of an event
giving rise to liability and anticipating the possibility
that claims may be filed, actively conceal information
in order to prevent a suit, the state suffers no “ambi-
guity” or surprise. In cases in which the fraudulent-
concealment exception may be applied, the state pos-
sesses the necessary information and the object of the
statutory notice requirement is self-executing. Appli-
cation of the fraudulent-concealment exception to the
statutory notice requirement of the CCA is therefore
consistent with both the legislative intent behind the
exception itself and the purpose of the statutory notice
period. In keeping with the principles of statutory
construction and the Legislature’s clear intent to per-
mit the application of the fraudulent-concealment ex-
ception to claims brought under the CCA, we hold that
the fraudulent-concealment exception applies at least
to toll the statutory notice period commensurate with
the tolling of the statute of limitations in situations in
which its requirements have been met.!

I We recognize that this Court, in two unpublished opinions, has
declined to import the fraudulent-concealment provision into
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If plaintiffs can prove, as they have alleged, that
defendants actively concealed the information neces-
sary to support plaintiffs’ causes of action so that
plaintiffs could not, or should not, have known of the
existence of the causes of action until a date less than
six months prior to the date of their complaint, appli-
cation of the fraudulent-concealment exception will
fully apply and plaintiffs should be permitted to pro-
ceed regardless of when their claims actually accrued.
Whether plaintiffs can satisfy the exception is a ques-
tion that involves disputed facts and is subject to
further discovery. Summary disposition on this ground
is therefore inappropriate.

III. JURISDICTION OVER THE CITY DEFENDANTS

Next, the state defendants argue that the Court of
Claims erred when it found that it could exercise
jurisdiction over claims brought against the city defen-
dants because emergency managers are considered
“state officers” under the CCA.*2 We disagree.

MCL 600.6431. See Brewer v Central Mich Univ Bd of Trustees, unpub-
lished per curiam opinion of the Court of Appeals, issued November 21,
2013 (Docket No. 312374); Zelek v Michigan, unpublished per curiam
opinion of the Court of Appeals, issued October 16, 2012 (Docket No.
305191). These opinions are not binding on this Court. MCR 7.215(C)(1).
Additionally, in both Brewer and Zelek, the panel’s conclusion that the
fraudulent-concealment exception did not apply to toll the statutory
notice period was reached without recognition that the Legislature
specifically imported the fraudulent-concealment exception into the
statute-of-limitations provision of the CCA and without consideration of
the practical conflict created when the fraudulent-concealment exception
is applied to the statutory limitations period without also being applied to
the statutory notice period. Because both cases also involved strikingly
dissimilar factual situations, we find them unpersuasive.

12 Tn the lower court and in this Court on appeal, the city defendants
argue that in their official capacities as emergency managers, they were
state officers subject to the jurisdiction of the Court of Claims under
MCL 600.6419. However, the state defendants argued in the lower
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“Jurisdiction is a court’s power to act and its author-
ity to hear and decide a case.” Riverview v Sibley
Limestone, 270 Mich App 627, 636; 716 NW2d 615
(2006). “The Court of Claims is created by statute and
the scope of its subject-matter jurisdiction is explicit.”
O’Connell, 316 Mich App at 101 (quotation marks and
citation omitted). “A challenge to the jurisdiction of the
Court of Claims presents a statutory question that is
reviewed de novo as a question of law.” Id. at 97
(quotation marks and citation omitted).

With MCL 600.6419(1)(a), the Legislature endowed
the Court of Claims with exclusive jurisdiction “[t]o
hear and determine any claim or demand, statutory or
constitutional, . . . against the state or any of its depart-
ments or officers notwithstanding another law that
confers jurisdiction of the case in the circuit court.”
(Emphasis added.) In the same statutory section, the
Legislature specified that

[als used in this section, “the state or any of its departments
or officers” means this state or any state governing, legis-
lative, or judicial body, department, commission, board,
institution, arm, or agency of the state, or an officer,
employee, or volunteer of this state or any governing,
legislative, or judicial body, department, commission,
board, institution, arm, or agency of this state, acting, or
who reasonably believes that he or she is acting, within the
scope of his or her authority while engaged in or discharg-
ing a government function in the course of his or her duties.
[MCL 600.6419(7).]

court, and argue again on appeal, that the Court of Claims lacks
subject-matter jurisdiction over plaintiffs’ claims against Earley and
Ambrose because neither, in his official capacity, was a state officer.
Although neither the state defendants nor the city defendants raise the
issue of standing on appeal, we note that because an official-capacity
suit against the city defendants is, for practical purposes, a suit against
the state, Carlton v Dep’t of Corrections, 215 Mich App 490, 500-501; 546
NW2d 671 (1996), the state defendants have a significant interest in the
outcome of plaintiffs’ case.
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The jurisdiction of the Court of Claims does not extend
to local officials. Doan v Kellogg Community College, 80
Mich App 316, 320; 263 NW2d 357 (1977).

Whether an emergency manager falls within the
definition of state “officer” provided in MCL
600.6419(7) is a question of statutory interpretation.
When interpreting a statute, “[oJur duty is to ascertain
and effectuate the intent behind the statute ... from
the language used in it.” Attorney General v Flint, 269
Mich App 209, 211-212; 713 NW2d 782 (2005). “Unde-
fined statutory terms must be given their plain and
ordinary meanings, and it is proper to consult a dic-
tionary for definitions.” Halloran v Bhan, 470 Mich
572, 578; 683 NW2d 129 (2004). “When statutory
language is unambiguous, we must presume that the
Legislature intended the meaning it clearly expressed
and further construction is neither required nor per-
mitted.” Attorney General, 269 Mich App at 213 (quo-
tation marks and citation omitted).

The state defendants acknowledge that the Michi-
gan Supreme Court has determined that the question
whether an official is a state officer in a particular
circumstance is “governed by the purpose of the act or
clause in connection with which it is employed.”
Schobert v Inter-Co Drainage Bd, 342 Mich 270, 282;
69 NW2d 814 (1955). The state defendants assert that
it is 2012 PA 436, the act creating and governing the
office of an appointed emergency manager, that is the
focus of this inquiry, and the state defendants devote
substantial portions of their appellate briefs to ex-
plaining the purported distinction between state offi-
cers and emergency managers on the basis of the
language of that act. The state defendants have either

132012 PA 436 created the Local Financial Stability and Choice Act,
MCL 141.1541 et seq.
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offered this Court a red herring or confused an other-
wise straightforward determination. The question is
not, as the state defendants contend, whether the
Legislature in passing 2012 PA 436 intended to make
emergency managers state officers. While 2012 PA 436
and its characterization of emergency managers may
be relevant in another context, the question presented
here is one of jurisdiction, and it is the intent behind
the Legislature’s grant of jurisdiction to the Court of
Claims, through MCL 600.6419 in particular, that
must direct this Court’s analysis. See Spectrum Health
Hosps v Farm Bureau Mut Ins Co of Mich, 492 Mich
503, 521; 821 NW2d 117 (2012) (“[Tlhe first step of
statutory interpretation is to review the language of
the statute at issue, not that of another statute.”).
Thus, in determining whether claims against an emer-
gency manager fall within the jurisdiction of the Court
of Claims, we begin by examining the plain language of
MCL 600.6419(7).

This Court need not, and in fact may not, look past
the CCA for a definition of “state officer” as employed
therein. “Where a statute supplies its own glossary,
courts may not import any other interpretation but
must apply the meaning of the terms as expressly
defined.” People v Schultz, 246 Mich App 695, 703; 635
NW2d 491 (2001). The Legislature has provided a
definition of the term in the CCA. That definition
includes “an officer, employee, or volunteer of this state
or any governing, legislative, or judicial body, depart-
ment, commission, board, institution, arm, or agency of
this state, acting, or who reasonably believes that he or
she is acting, within the scope of his or her authority
while engaged in or discharging a government function
in the course of his or her duties.” MCL 600.6419(7).
But the state defendants have not bothered to address
this definition. Regardless of whether emergency man-
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agers might be considered state officers in any context
outside the CCA, the city defendants clearly fall within
the act’s own definition and, as intended, within the
Court of Claims’ jurisdiction.

There is no dispute that the city defendants made
the decision to switch the city of Flint’s water supply to
the Flint River while acting within the scope of their
official authority and in the discharge of a government
function. Further, there is no doubt that the city
defendants were acting, at all times relevant to plain-
tiffs’ claims, as employees or officers of the state of
Michigan and its agencies. As the Court of Claims
observed,

“la]ln emergency manager is a creature of the Legislature
with only the power and authority granted by statute.
Kincaid v City of Flint, 311 Mich App 76, 87; 874 NW2d
193 (2015). An emergency manager is appointed by the
governor following a determination by the governor that a
local government is in a state of financial emergency. MCL
141.1546(1)(b); MCL 141.1549(1). The emergency man-
ager serves at the governor’s pleasure. MCL
141.1549(3)(d); Kincaid, 311 Mich App at 88. The emer-
gency manager can be removed by the governor or by the
Legislature through the impeachment process. MCL
141.1549(3)(d) and (6)(a). The state provides the financial
compensation for the emergency manager. MCL
141.1549(3)(e) and (f). All powers of the emergency man-
ager are conferred by the Legislature. MCL 141.1549(4)
and (5); MCL 141.1550 — MCL 141.1559; Kincaid, 311
Mich App at 87. Those powers include powers not tradi-
tionally within the scope of those granted municipal
corporations. See MCL 141.1552(1)(a) — (ee). The Legisla-
ture conditioned the exercise of some of those powers upon
the approval of the governor or his or her designee or the
state treasurer. MCL 141.1552(1)(f), (x), (z) and (3); MCL
141.1555(1). The Legislature has also subjected the emer-
gency manager to various codes of conduct otherwise
applicable only to public servants, public officers and state
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officers. MCL 141.1549(9). Through the various provi-
sions within the act, the state charges the emergency
manager with the general task of restoring fiscal stabil-
ity to a local government placed in receivership — a task
which protects and benefits both the state and the local
municipality and its inhabitants. The emergency man-
ager is statutorily obligated to create a financial and
operating plan for the local government that furthers
specific goals set by the state and to submit a copy of the
plan to the state treasurer for the treasurer’s ‘regular|]
reexamin[ation].” MCL 141.1551(2). The emergency man-
ager is also obligated to report to the top elected officials
of this state and to the state treasurer his or her progress
in restoring financial stability to the local government.
MCL 141.1557. Finally, the Act tasks the governor, and
not the emergency manager, with making the final de-
termination whether the financial emergency declared by
the governor has been rectified by the emergency man-
ager’s efforts. MCL 141.1562(1) and (2). Under the total-
ity of these circumstances, the core nature of the emer-
gency manager may be characterized as an
administrative officer of state government.” [Mays, un-
pub op at 15-16, quoting Collins v Flint, unpublished
opinion of the Court of Claims, issued August 25, 2016
(Docket No. 16-000115-MZ), pp 13-14 (citation omit-
ted).]14

We agree that the totality of the circumstances
indicates that an emergency manager operates as an
administrative officer of the state.’ Further, it is

14 Neither the Court of Claims opinion in this case nor the quoted
opinion is binding on this Court. However, we adopt the court’s accurate
summary of the law as stated.

5 The state defendants argue that this Court should find persuasive
a recent opinion, Gulla v Snyder, unpublished opinion of the Court of
Claims, issued August 16, 2017 (Docket No. 16-000298-MZ), in which
the Court of Claims judge concluded that emergency managers are not
state officers for purposes of the CCA. This Court is not bound to follow
the opinion of the Court of Claims, which directly conflicts with the
Court of Claims opinion at issue here. Further, we note that the Court
of Claims judge who considered the issue in Gulla had analyzed the
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beyond dispute that at a minimum, an emergency
manager must be characterized as an employee of the
state. Although the CCA does not provide a specific
definition for “employee,” this Court may look to dic-
tionary definitions to “construe undefined statutory
language according to common and approved usage.”
In re Casey Estate, 306 Mich App 252, 260; 856 NW2d
556 (2014). Black’s Law Dictionary (10th ed) defines
“employee” as “[sJomeone who works in the service of
another person (the employer) under an express or
implied contract of hire, under which the employer has
the right to control the details of work performance.”
Emergency managers, who are appointed by the Gov-
ernor, serve at the Governor’s pleasure, are subject to
review by the State Treasurer, and operate only within
the authority granted by the state government, easily
fall within this definition. Indeed, our Court has rec-
ognized that political appointees, like the emergency
managers here, serve as at-will employees of the gov-
ernmental agency that appointed them. See James v
City of Burton, 221 Mich App 130, 133-134; 560 NW2d
668 (1997). An emergency manager, as an appointee of
the state government, is an employee of the state
government. Claims against an emergency manager
acting in his or her official capacity therefore fall
within the well-delineated subject-matter jurisdiction
of the Court of Claims.

We note that if this Court were to accept the state
defendants’ suggestion that the Court must consider
whether 2012 PA 436 authorizes the Court of Claims
to assume subject-matter jurisdiction over claims
against emergency managers, the result would be the

issue according to the provisions of 2012 PA 436 rather than the
jurisdictional provision of the CCA—an erroneous approach this Court,
as discussed in this opinion, specifically disavows.
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same. The state defendants argue that 2012 PA 436
does not contemplate suits against emergency man-
agers in the Court of Claims. However, while 2012 PA
436 does not expressly authorize suits against emer-
gency managers in the Court of Claims, it specifically
contemplates proceedings involving emergency
managers in that court. Under 2012 PA 436, an
emergency manager is granted the express authority
to bring suits in the Court of Claims “to enforce
compliance with any of his or her orders or any
constitutional or legislative mandates, or to restrain
violations of any constitutional or legislative power or
his or her orders.” MCL 141.1552(1)(q). This authori-
zation acknowledges the status of an emergency man-
ager as a state officer and is consistent with the CCA,
which grants the Court of Claims jurisdiction over
all claims brought by the “state or any of its depart-
ments or officers against any claimant....” MCL
600.6419(1)(b).

Because the city defendants’ status as employees of
the state during all times relevant to this appeal
satisfies the jurisdictional question, we need not ad-
dress the state defendants’ challenge to the Court of
Claims’ characterization of emergency managers as
receivers for the state. However, we believe that the
analogy is quite apt and provides additional support
for the conclusion that claims against an emergency
manager fall within the subject-matter jurisdiction of
the Court of Claims. Under 2012 PA 436, an emergency
manager’s relationship with a municipality is specifi-
cally described as a “receivership.” MCL 141.1542(q)
(“ ‘Receivership’ means the process under this act by
which a financial emergency is addressed through the
appointment of an emergency manager.”). MCL
141.1549(2) provides, in pertinent part:
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Upon appointment, an emergency manager shall act
for and in the place and stead of the governing body and
the office of chief administrative officer of the local gov-
ernment. The emergency manager shall have broad pow-
ers in receivership to rectify the financial emergency and
to assure the fiscal accountability of the local government
and the local government’s capacity to provide or cause to
be provided necessary governmental services essential to
the public health, safety, and welfare. [Emphasis added.]

Additionally, the powers and responsibilities delegated
to an emergency manager under 2012 PA 436 mirror
those of an appointed receiver:

A receiver is sometimes said to be the arm of the court,
appointed to receive and preserve the property of the
parties to litigation and in some cases to control and
manage it for the persons or party who may be ultimately
entitled thereto. A receivership is primarily to preserve
the property and not to dissipate or dispose of it. [Westgate
v Westgate, 294 Mich 88, 91; 292 NW 569 (1940) (emphasis
added).]

The state defendants argue that emergency manag-
ers cannot be compared to court-appointed receivers
because unlike court-appointed receivers, emergency
managers are appointed to represent the city rather
than to act as neutral arbiters. The state defendants
mischaracterize the relationship between emergency
managers and the municipalities whose finances they
are appointed to oversee. In their appellate brief, the
city defendants aptly summarize the role of an ap-
pointed emergency manager:

The concept behind emergency management is that the
State needs to appoint a neutral party to help eliminate a
financial emergency because local officials have proven (in
the State’s view) unable to govern in a financially respon-
sible way. An [emergency manager]’s job is to create and
implement a financial plan that assures full payment to
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creditors while still conducting all aspects of a municipali-
ty’s operations. Once the Governor agrees that the emer-
gency has been sustainably resolved, power passes from
the neutral receiver back to local officials. [Citations
omitted.]

The city defendants’ characterization of emergency
managers as neutral overseers is supported by the
provisions of 2012 PA 436. See MCL 141.1551(1)(a) and
(b); MCL 141.1562(3); MCL 141.1543.

It has long been recognized that a receiver serves as
the administrative arm or officer of the authority
exercising the power of appointment. See In re Guar-
anty Indemnity Co, 256 Mich 671, 673; 240 NW 78
(1932) (“Generally speaking a receiver is not an agent,
except of the court appointing him . . . . He is merely a
ministerial officer of the court, or, as he is sometimes
called, the hand or arm of the court.”) (quotation marks
and citation omitted); Arbor Farms, LLC v GeoStar
Corp, 305 Mich App 374, 392-393; 853 NW2d 421
(2014) (noting that a receiver is both an officer and an
administrative arm of the appointing court); Hofmeis-
ter v Randall, 124 Mich App 443, 445; 335 NW2d 65
(1983) (explaining that “a receiver is the arm of the
court, appointed to receive and preserve the litigating
parties’ property”); Cohen v Bologna, 52 Mich App 149,
151; 216 NW2d 586 (1974) (explaining that a receiver
“function[s] as officer of the court” that appointed him).
Again, the definition of “the state or any of its depart-
ments or officers” for purposes of Court of Claims
jurisdiction includes any “arm, or agency of the state,”
or any officer or employee of an “arm, or agency of this
state ....” MCL 600.6419(7). The Court of Claims did
not err when it concluded that the city defendants, in
their official capacities as emergency managers, oper-
ated as arms of the state during all times relevant to
the instant suit.
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The state defendants argue that the characteriza-
tion of emergency managers as ministerial arms or
officers of the state “directly contradicts” this Court’s
holding in Kincaid, 311 Mich App 76, in which we
concluded that an act of an emergency manager cannot
be considered an act of the Governor. In Kincaid, the
Court considered whether an emergency manager
could exercise power textually granted to the Governor
on a theory that an act of the emergency manager, as a
gubernatorial appointee, was an act of the Governor
himself. Id. at 87-88. This Court rejected the city’s
argument that an emergency manager acts on behalf of
the Governor after considering the role of an emer-
gency manager as described in 2012 PA 436. Id. at 88.
Specifically, this Court held that 2012 PA 436 in no way
authorized the Governor to delegate his or her author-
ity to an emergency manager, who could act “only on
behalf of numerous local officials” and whose “author-
ity is limited to the local level.” Id. The state defen-
dants argue that this holding precludes a finding that
emergency managers are arms or agents of the state.
However, the state defendants divorce this Court’s
holding from its context. The issue in Kincaid was not
whether an emergency manager is a state official
subject to the subject-matter jurisdiction of the Court
of Claims, but whether the range of power granted to
an emergency manager includes the Governor’s power
to ratify. While the Kincaid Court held that emergency
managers do not inherit all the powers of the Governor,
the Court did not hold that emergency managers
cannot act as agents of the state. The fact that an
emergency manager is not authorized to act as the
Governor does not mean that an emergency manager is
not authorized to act as an agent of the Governor.

More importantly, the Kincaid holding in no way
precludes a finding that emergency managers are
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employees of the state subject to the jurisdiction of the
Court of Claims under MCL 600.6419, regardless of
whether they are also considered agents acting on
behalf of the Governor. For these reasons, we hold that
the Court of Claims did not err when it concluded that
plaintiffs’ claims against the city defendants, sued in
their official capacities as employees and administra-
tive officers of the state, are within the subject-matter
jurisdiction of the Court of Claims.

IV. INJURY TO BODILY INTEGRITY

Next, defendants argue that the Court of Claims
erred when it concluded that plaintiffs had pleaded
facts that, if proved true, established a constitutional
violation of plaintiffs’ substantive due-process right to
bodily integrity for which a judicially inferred damage
remedy is appropriate. We disagree.

Defendants moved for summary disposition of plain-
tiffs’ injury-to-bodily-integrity claims under MCR
2.116(C)(8). Summary disposition is proper under
MCR 2.116(C)(8) if the opposing party has failed to
state a claim on which relief can be granted. Henry v
Dow Chem Co, 473 Mich 63, 71; 701 NW2d 684 (2005).
“A" motion for summary disposition under MCR
2.116(C)(8) tests the legal sufficiency of the complaint
and allows consideration of only the pleadings.” Mac-
Donald v PKT, Inc, 464 Mich 322, 332; 628 NW2d 33
(2001). “For purposes of reviewing a motion for sum-
mary disposition under MCR 2.116(C)(8), all well-
pleaded factual allegations are accepted as true and
construed in a light most favorable to the nonmovant.”
Ernsting v Ave Maria College, 274 Mich App 506, 509;
736 NW2d 574 (2007). A motion under MCR
2.116(C)(8) may only be granted “where the claims
alleged are so clearly unenforceable as a matter of law
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that no factual development could possibly justify
recovery.” Adair v Michigan, 470 Mich 105, 119; 680
NW2d 386 (2004) (quotation marks and citation omit-
ted). This Court reviews constitutional questions de

novo. Associated Builders & Contractors v Lansing,
499 Mich 177, 183; 880 NW2d 765 (2016).

A. GENERAL PRINCIPLES OF CONSTITUTIONAL TORTS

“Typically, a constitutional tort claim arises when a
governmental employee, exercising discretionary pow-
ers, violates constitutional rights personal to a plain-
tiff.” Duncan v Michigan, 284 Mich App 246, 270; 774
NW2d 89 (2009), rev’d on other grounds 486 Mich 1071
(2010). The Michigan Supreme Court has held that “[a]
claim for damages against the state arising from [a]
violation by the state of the Michigan Constitution may
be recognized in appropriate cases.” Smith v Dep’t of
Pub Health, 428 Mich 540, 544; 410 NW2d 749 (1987).
“The first step in recognizing a damage remedy for
injury consequent to a violation of our Michigan Con-
stitution is, obviously, to establish the constitutional
violation itself.” Marlin v Detroit (After Remand), 205
Mich App 335, 338; 517 NW2d 305 (1994) (quotation
marks and citation omitted).

Following Smith, this Court held that to establish a
violation of the Constitution, a plaintiff must show
that the state action at issue (1) deprived the plaintiff
of a substantive constitutional right and (2) was ex-
ecuted pursuant to an official custom or policy. Carlton
v Dep’t of Corrections, 215 Mich App 490, 505; 546
NW2d 671 (1996), citing Monell v New York City Dep’t
of Social Servs, 436 US 658, 694; 98 S Ct 2018; 56 L Ed
2d 611 (1978). The Court further directed that “[t]he
policy or custom must be the moving force behind the
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constitutional violation in order to establish liability.”
Carlton, 215 Mich App at 505.

We note at the outset that the Court of Claims
articulated the proper test before engaging in a thor-
ough analysis of the viability of plaintiffs’ constitu-
tional tort claim for injury to bodily integrity. However,
we must review the matter de novo, giving no defer-
ence to the lower court decision, in order to determine
whether defendants were entitled to judgment as a
matter of law. Scalise v Boy Scouts of America, 265
Mich App 1, 10; 692 NW2d 858 (2005). Thus, before we
may decide whether it is appropriate to recognize a
cause of action under the Due Process Clause of the
Michigan Constitution for violation of plaintiffs’ rights
to bodily integrity, we must first determine whether
plaintiffs have alleged facts that, if proved true, are
sufficient to establish such a violation.

B. SUBSTANTIVE RIGHT TO BODILY INTEGRITY

The Due Process Clause of the Michigan Constitu-
tion provides, in pertinent part, that “[nJo person
shall . . . be deprived of life, liberty or property, with-
out due process of law.” Const 1963, art 1, § 17. “The
due process guarantee of the Michigan Constitution is
coextensive with its federal counterpart.” Grimes v
Van Hook-Williams, 302 Mich App 521, 530; 839
NWwW2d 237 (2013). “The doctrine of substantive due
process protects unenumerated fundamental rights
and liberties under the Due Process Clause of the
Fourteenth Amendment.” Gallagher v City of Clayton,
699 F3d 1013, 1017 (CA 8, 2012), citing Washington v
Glucksberg, 521 US 702, 720; 117 S Ct 2258; 138 L. Ed
2d 772 (1997).

“The substantive component of due process encom-
passes, among other things, an individual’s right to
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bodily integrity free from unjustifiable governmental
interference.” Lombardi v Whitman, 485 F3d 73, 79
(CA 2, 2007); see Glucksberg, 521 US at 720 (“In a long
line of cases, we have held that, in addition to the
specific freedoms protected by the Bill of Rights, the
‘liberty’ specially protected by the Due Process Clause
includes the right[] . . . to bodily integrity . . . .”); Alton
v Texas A&M Univ, 168 F3d 196, 199 (CA 5, 1999)
(“[TThe right to be free of state-occasioned damage to a
person’s bodily integrity is protected by the fourteenth
amendment guarantee of due process.”) (quotation
marks and citation omitted). As early as 1891, the
United States Supreme Court recognized that “[n]o
right is held more sacred, or is more carefully
guarded . . . than the right of every individual to the
possession and control of his own person, free from all
restraint or interference of others, unless by clear and
unquestionable authority of law.” Union Pac R Co v
Botsford, 141 US 250, 251; 11 S Ct 1000; 35 L Ed 734
(1891). The Court has since recognized a liberty inter-
est in bodily integrity in circumstances involving such
things as abortions, Roe v Wade, 410 US 113; 93 S Ct
705; 35 L Ed 2d 147 (1973), end-of-life decisions,
Cruzan v Dir, Missouri Dep’t of Health, 497 US 261,
110 S Ct 2841; 111 L Ed 2d 224 (1990), birth control
decisions, Griswold v Connecticut, 381 US 479; 85 S Ct
1678; 14 L Ed 2d 510 (1965), corporal punishment,
Ingraham v Wright, 430 US 651; 97 S Ct 1401; 51 L Ed
2d 711 (1977), and instances in which individuals are
subject to dangerous or invasive procedures that re-
strain their personal liberty, see, e.g., Rochin v Cali-
fornia, 342 US 165; 72 S Ct 205; 96 L. Ed 183 (1952)
(determining that a detainee’s bodily integrity was
violated when police ordered doctors to pump his
stomach to obtain evidence of drugs); Screws v United
States, 325 US 91; 65 S Ct 1031; 89 LL Ed 1495 (1945)
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(holding that an individual’s bodily integrity was vio-
lated when he was beaten to death while in police
custody).

Violation of the right to bodily integrity involves “an
egregious, nonconsensual entry into the body which
was an exercise of power without any legitimate gov-
ernmental objective.” Rogers v Little Rock, Arkansas,
152 F3d 790, 797 (CA 8, 1998), citing Sacramento Co v
Lewis, 523 US 833,847 n 8; 118 SCt 1708; 140 L Ed 2d
1043 (1998). In this case, plaintiffs clearly allege a
nonconsensual entry of contaminated and toxic water
into their bodies as a direct result of defendants’
decision to pump water from the Flint River into their
homes and defendants’ affirmative act of physically
switching the water source. Furthermore, we can con-
ceive of no legitimate governmental objective for this
violation of plaintiffs’ bodily integrity. Indeed, defen-
dants have not even attempted to provide one. How-
ever, to survive dismissal, the alleged “violation of the
right to bodily integrity must be so egregious, so
outrageous, that it may fairly be said to shock the
contemporary conscience.” Villanueva v City of Scotts-
bluff, 779 F3d 507, 513 (CA 8, 2015) (quotation marks
and citation omitted); see also Mettler Walloon, LLC v
Melrose Twp, 281 Mich App 184, 198; 761 NW2d 293
(2008) (explaining that in the context of individual
governmental actions or actors, to establish a substan-
tive due-process violation, “the governmental conduct
must be so arbitrary and capricious as to shock the
conscience”).

“Conduct that is merely negligent does not shock the
conscience, but ‘conduct intended to injure in some way
unjustifiable by any government interest is the sort of
official action most likely to rise to the conscience-
shocking level.” ” Votta v Castellani, 600 F Appx 16, 18
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(CA 2, 2015), quoting Sacramento Co, 523 US at 849.
At a minimum, proof of deliberate indifference is
required. McClendon v City of Columbia, 305 F3d 314,
326 (CA 5, 2002). A state actor’s failure to alleviate “a
significant risk that he should have perceived but did
not” does not rise to the level of deliberate indifference.
Farmer v Brennan, 511 US 825, 838; 114 S Ct 1970;
128 L Ed 2d 811 (1994). To act with deliberate indif-
ference, a state actor must “ ‘know|] of and disregard|]
an excessive risk to [the complainant’s] health or
safety.”’ ” Ewolski v City of Brunswick, 287 F3d 492, 513
(CA6,2002), quoting Farmer, 511 US at 837. “The case
law . . . recognizes official conduct may be more egre-
gious in circumstances allowing for deliberation . . .
than in circumstances calling for quick decisions . ...”
Williams v Berney, 519 F3d 1216, 1220-1221 (CA 10,
2008).

We agree with the Court of Claims’ conclusion that
“[sluch conduct on the part of the state actors, and
especially the allegedly intentional poisoning of the
water users of Flint, if true, may be fairly character-
ized as being so outrageous as to be ‘truly conscience
shocking.” ” Mays, unpub op at 28. Plaintiffs allege that
defendants made the decision to switch the city of
Flint’s water source to the Flint River after a period of
deliberation, despite knowledge of the hazardous prop-
erties of the water. Additionally, plaintiffs allege that
defendants neglected to conduct any additional scien-
tific assessments of the suitability of the Flint water
for use and consumption before making the switch,
which was conducted with knowledge that Flint’s wa-
ter treatment system was inadequate. According to
plaintiffs’ complaint, various state actors intentionally
concealed scientific data and made false assurances to
the public regarding the safety of the Flint River water
even after they had received information suggesting
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that the water supply directed to plaintiffs’ homes was
contaminated with Legionella bacteria and danger-
ously high levels of toxic lead. At the very least,
plaintiffs’ allegations are sufficient to support a finding
of deliberate indifference on the part of the governmen-
tal actors involved here.

Plaintiffs have alleged facts sufficient to support a
constitutional violation by defendants of plaintiffs’
right to bodily integrity.’6 We therefore proceed to
consider whether the deprivation of rights resulted
from implementation of an official governmental cus-
tom or policy.

C. OFFICIAL CUSTOM OR POLICY

“[TThis Court has held that liability for a violation of
the state constitution should be imposed on the state
only where the state’s liability would, but for the
Eleventh Amendment, render it liable under the stan-
dard for local governments as set forth in 42 USC 1983
and articulated in [Monelll.” Reid v Michigan, 239
Mich App 621, 628; 609 NW2d 215 (2000). Thus, the

16 Defendants ask this Court to rely on an extrajurisdictional opinion,
Coshow v City of Escondido, 132 Cal App 4th 687, 709-710; 34 Cal Rptr
3d 19 (2005), as support for the conclusion that plaintiffs’ right to bodily
integrity is not implicated in the context of public drinking water
because the Due Process Clause does not guarantee a right to
contaminant-free drinking water. While the California court noted that
“the right to bodily integrity is not coextensive with the right to be free
from the introduction of an allegedly contaminated substance in the
public drinking water,” id. at 709, it did not hold that the introduction of
contaminated substances could never form the basis of a claim for injury
to bodily integrity. Additionally, this Court finds Coshow unpersuasive
as factually dissimilar. The alleged “contaminant” in that case was
fluoride, which is frequently introduced into water systems. Coshow did
not address whether substantive due-process protections might be
implicated in the case of intentional introduction of known contami-
nants by governmental officials, and its reasoning is inapplicable here.
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state and its officials will only be held liable for
violation of the state Constitution “ ‘in cases where a
state “custom or policy” mandated the official or em-
ployee’s actions.”” Carlton, 215 Mich App at 505,
quoting Smith, 428 Mich at 642 (BOYLE, J., concurring
in part). Official governmental policy includes “the
decisions of a government’s lawmakers” and “the acts
of its policymaking officials.” Johnson v Vanderkoot,
319 Mich App 589, 622; 903 NW2d 843 (2017) (quota-
tion marks and citation omitted). See also Monell, 436
US at 694 (stating that a governmental agency’s cus-
tom or policy may be “made by its lawmakers or by
those whose edicts or acts may fairly be said to repre-
sent official policy”). A “single decision” by a policy-
maker or governing body “unquestionably constitutes
an act of official government policy,” regardless of
whether “that body had taken similar action in the
past or intended to do so in the futurel.]” Pembaur v
Cincinnati, 475 US 469, 480; 106 S Ct 1292; 89 L Ed 2d
452 (1986). In Pembaur, the United States Supreme
Court explained:

To be sure, “official policy” often refers to formal rules or
understandings—often but not always committed to
writing—that are intended to, and do, establish fixed
plans of action to be followed under similar circumstances
consistently and over time. That was the case in Monell
itself, which involved a written rule requiring pregnant
employees to take unpaid leaves of absence before such
leaves were medically necessary. However . ..a govern-
ment frequently chooses a course of action tailored to a
particular situation and not intended to control decisions
in later situations. If the decision to adopt that particular
course of action is properly made by that government’s
authorized decisionmakers, it surely represents an act of
official government “policy” as that term is commonly
understood. More importantly, where action is directed by
those who establish governmental policy, the [govern-
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ment] is equally responsible whether that action is to be
taken only once or to be taken repeatedly. [Id. at 480-481.]

The Court clarified that not all decisions subject gov-
ernmental officers to liability. Id. at 481. Rather, it is
“where—and only where—a deliberate choice to follow
a course of action is made from among various alter-
natives by the official or officials responsible for estab-
lishing final policy with respect to the subject matter in
question.” Id. at 483.

The facts of this case as plaintiffs allege, if true, are
sufficient to support the conclusion that their constitu-
tional claim of injury to bodily integrity arose from
actions taken by state actors pursuant to governmen-
tal policy. Plaintiffs allege that various aspects of
Flint’s participation in the KWA project and the in-
terim plan to provide Flint residents with Flint River
water during the transition were approved and imple-
mented by the Governor, the State Treasurer, the
emergency managers, and other state officials, includ-
ing officials employed by the DEQ. These allegations
implicate the state and city defendants, state officers,
and authorized decision-makers in the adoption of
particular courses of action that ultimately resulted in
violations of plaintiffs’ substantial rights. Likewise, as
the Court of Claims observed,

the alleged decisions of various state officials to defend the
original decision to switch to using the Flint River as a
water source, to resist a return to the Detroit water
distribution system, to downplay and discredit accurate
information gathered by outside experts regarding lead in
the water supply and elevated lead levels in the blood-
streams of Flint’s children, and to continue to reassure the
Flint water users that the water was safe and not con-
taminated with lead or Legionella bacteria, played a role
in the alleged violation of plaintiffs’ constitutional
rights . . .. [Mays, unpub op at 27.]
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Plaintiffs allege a coordinated effort involving various
state officials, including multiple high-level DEQ em-
ployees, to mislead the public in an attempt to cover up
the harm caused by the water switch. If these allega-
tions are proved true, they also support the conclusion
that governmental actors, acting in their official roles
as policymakers, considered a range of options and
made a deliberate choice to orchestrate an effort to
conceal the awful consequences of the water switch,
likely exposing plaintiffs and other water users to
unnecessary further harm. The allegations in plain-
tiffs’ complaint are therefore sufficient to establish a
violation of constitutional rights arising from the
implementation of official policy.

D. AVAILABILITY OF DAMAGE REMEDY

Because plaintiffs’ allegations, if proved true, are
sufficient to sustain a claim for injury to bodily integ-
rity, we must determine whether this case is one for
which it is appropriate to recognize a damage remedy
for the state’s violation of Article 1, § 17, of the 1963
Michigan Constitution. We conclude that this is such a
case.

As our appellate courts have done, the Court of
Claims correctly addressed the propriety of an inferred
damage remedy under the multifactor balancing test
first articulated in an opinion by Justice BOYLE in
Smith, 428 Mich at 648 (BOYLE, J., concurring in part).
See, e.g., Jones v Powell, 462 Mich 329, 336-337; 612
NW2d 423 (2000); Reid, 239 Mich App at 628-629. To
apply the test, we consider the weight of various
factors, including, as relevant here, (1) the existence
and clarity of the constitutional violation itself, (2) the
degree of specificity of the constitutional protection, (3)
support for the propriety of a judicially inferred dam-
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age remedy in any “text, history, and previous inter-
pretations of the specific provision,” (4) “the availabil-
ity of another remedy,” and (5) “various other factors”
militating for or against a judicially inferred damage
remedy. See Smith, 428 Mich at 648-652 (BOYLE, J.,
concurring in part).

We have already determined that plaintiffs have set
forth allegations to establish a clear violation of the
Michigan Constitution. Like the Court of Claims, we
conclude that the first factor weighs in favor of a
judicially inferred damage remedy. However, Justice
BOYLE rightly opined that the protections of the Due
Process Clause are not as “clear-cut” as specific protec-
tions found elsewhere in the Constitution. Id. at 651.
Michigan appellate courts have acknowledged that the
substantive component of the federal Due Process
Clause protects an individual’s right to bodily integ-
rity, see, e.g., People v Sierb, 456 Mich 519, 527, 529;
581 NW2d 219 (1998); Fortune v City of Detroit Pub
Sch, unpublished per curiam opinion of the Court of
Appeals, issued October 12, 2004 (Docket No. 248306),
p 2, but this Court is unaware of any Michigan appel-
late decision expressly recognizing the same protection
under the Due Process Clause of the Michigan Consti-
tution or a stand-alone constitutional tort for violation
of the right to bodily integrity. Although our Due
Process Clause is interpreted coextensively with the
Due Process Clause of the United States Constitution,
Cummins v Robinson Twp, 283 Mich App 677, 700-701;
770 NW2d 421 (2009), we do not believe that the
federal courts’ application and interpretation of the
right to bodily integrity provides an appropriate degree
of claim specificity under our own prior jurisprudence.
We therefore conclude that the second and third factors
weigh slightly against recognition of a damage remedy
for the injuries alleged.
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In considering the fourth factor, the availability of
an alternative remedy, we note that we agree with the
Court of Claims’ conclusion that the question posed is
whether plaintiffs have any available alternative rem-
edies against these specific defendants. See Jones, 462
Mich at 335-337 (contrasting claims against the state
and state officials with claims against municipalities
and individual municipal employees). Thus, at this
stage of the proceedings, the fact that plaintiffs might
be pursuing causes of action in another court is largely
irrelevant. We proceed to determine whether plaintiffs
are presented with alternative avenues for pursuit of
remedies for the violations alleged.

It seems clear that a judicially imposed damage
remedy for the alleged constitutional violation is the
only available avenue for obtaining monetary relief. A
suit for monetary damages under 42 USC 1983 for
violation of rights granted under the federal Constitu-
tion or a federal statute cannot be maintained in any
court against a state, a state agency, or a state official
sued in his or her official capacity because the Eleventh
Amendment affords the state and its agencies immu-
nity from such liability. Howlett v Rose, 496 US 356,
365; 110 S Ct 2430; 110 L. Ed 2d 332 (1990); Bay Mills
Indian Community v Michigan, 244 Mich App 739,
749; 626 NW2d 169 (2001). The state and its officials
also enjoy broad immunity from liability under state
law. “[Tlhe elective or highest appointive executive
official of all levels of government” is absolutely im-
mune from “tort liability for injuries to persons or
damages to property if he or she is acting within the
scope of his or her...executive authority.” MCL
691.1407(5).17 It is undisputed that this applies to the

17 MCL 141.1560(1) of the Local Financial Stability and Choice Act,
MCL 141.1541 et seq., specifically grants emergency managers immu-
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Governor, Duncan, 284 Mich App at 271-272, and for
the reasons articulated by the Court of Claims, we
conclude that it also applies to the city defendants for
actions taken in their official roles as emergency man-
agers, see Mays, unpub op at 37-40. Absent the appli-
cation of a statutory exception, state agencies are also
“immune from tort liability if the governmental agency
is engaged in the exercise or discharge of a governmen-
tal function.” MCL 691.1407(1); Duncan, 284 Mich App
at 266-267. Governmental employees acting within the
scope of their authority are immune from tort liability
unless their actions constitute gross negligence, MCL
691.1407(2), and even if governmental employees are
found liable for gross negligence, the state may not be
held vicariously liable unless an exception to govern-
mental immunity applies under the GTLA. Yoches v
Dearborn, 320 Mich App 461, 476-477; 904 NW2d 887
(2017), citing MCL 691.1407(1). Further, there is no
exception to governmental immunity for intentional
torts committed by governmental employees exercising
their governmental authority, Genesee Co Drain
Comm’r v Genesee Co, 309 Mich App 317, 328; 869
NW2d 635 (2015), and governmental employers may
not be held liable for the intentional tortious acts of
their employees, Payton v Detroit, 211 Mich App 375,
393; 536 NW2d 233 (1995).

We have already determined that plaintiffs’ alleged
constitutional violations occurred as a result of policy
implementation by defendants in their official capaci-
ties. Like the Court of Claims, we hold on the basis of
the aforementioned principles that “the state, its agen-
cies, and the Governor and former emergency manag-

nity from liability as provided in MCL 691.1407, which grants complete
immunity to “the elective or highest appointive executive official of all
levels of government . . ..”



2018] MAYS V GOVERNOR 69
OPINION OF THE COURT

ers acting in an official capacity, are not ‘persons’ under
42 USC 1983 and enjoy sovereign immunity under the
Eleventh Amendment and statutory immunity under
MCL 691.1407 from common law claims, [and] plain-
tiffs have no alternative recourse to enforce their
respective rights against them.” Mays, unpub op at 42,
citing Jones, 462 Mich at 335-337.

Defendants argue for the first time on appeal that
plaintiffs’ constitutional tort claims, arising from
plaintiffs’ alleged exposure to toxic drinking water,
may be vindicated under the federal Safe Drinking
Water Act (SDWA), 42 USC 300f et seq., and the
Michigan Safe Drinking Water Act (MSDWA), MCL
325.1001 et seq. Defendants do not cite specific provi-
sions of the statutes to support their argument. Gen-
erally, this Court will not address issues that were not
raised in or addressed by the trial court, Northland
Wheels Roller Skating Ctr, Inc v Detroit Free Press, Inc,
213 Mich App 317, 330; 539 NW2d 774 (1995), or those
that are insufficiently briefed, Nat’l Waterworks, Inc v
Int’l Fidelity & Surety, Ltd, 275 Mich App 256, 265; 739
NW2d 121 (2007). However, we would note that while
the SDWA contains a citizen-suit provision allowing for
a private action against any person violating its terms,
the statutory scheme provides for injunctive relief only.
Boler v Earley, 865 F3d 391, 405-406 (CA 6, 2017),
citing 42 USC 300j-8. The MSDWA, as defendants
concede, does not contain a citizen-suit provision.

Contrary to defendants’ assertion, the SDWA and its
Michigan counterpart do not provide a legislative
scheme for vindication of the alleged constitutional
violations that would “‘militate against a judicially
inferred damage remedy’ ” under Jones. Jones, 462
Mich at 337, quoting Smith, 428 Mich at 647 (BOYLE, J.,
concurring in part). Indeed, in a related federal case,
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the Sixth Circuit Court of Appeals considered whether
Congress intended for the SDWA to preclude remedies
for constitutional violations and concluded that it did
not. Boler, 865 F3d at 409. The court explained:

Under some circumstances, actions that violate the
SDWA may also violate the ... Due Process Clause. The
Defendants argue that this is necessarily the case, and
that the Plaintiffs’ [constitutional] claims could not be
pursued without showing a violation of the SDWA. But as
noted, that is often not the case, particularly where the
SDWA does not even regulate a contaminant harmful to
public drinking water users. The contours of the rights
and protections of the SDWA and those arising under the
Constitution, and a plaintiff’s ability to show violations of
each, are “not ... wholly congruent.” This further sup-
ports the conclusion that Congress did not intend to
foreclose [constitutional claims under 42 USC 1983] by
enacting the SDWA. [Id. at 408-409 (citation omitted).]

Additionally, neither the SDWA nor the MSDWA
addresses the conduct at issue in this case, which
includes knowing and intentional perpetuation of ex-
posure to contaminated water as well as fraudulent
concealment of the hazardous consequences faced by
individuals who used or consumed the water. These
statutes therefore do not provide an alternative rem-
edy for plaintiffs’ claim of injury to bodily integrity.

We note here that plaintiffs seek injunctive relief
against several of the named defendants in a related
federal court action. Plaintiffs’ complaint in that action
indicates that plaintiffs seek “prospective relief only”
against the Governor and the state, but the complaint
“describes the equitable relief sought as an order ‘to
remediate the harm caused by defendants [sic] uncon-
stitutional conduct including repairs or [sic] property,
[and] establishment of as [sic] medical monitoring
fund . ... ” Mays, unpub op at 35 n 11. Plaintiffs also
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seek an award of compensatory and punitive damages.
The “availability” of these remedies remains to be seen,
and as previously noted, the fact that plaintiffs seek
alternative remedies does not affect our decision re-
garding the availability of alternative remedies. We
will not opine on the merits of plaintiffs’ federal cause
of action. However, we agree with the Court of Claims’
observation that “[d]evelopments in that and other
Flint Water Crisis litigation, including the extent to
which any ‘equitable’ relief awarded may essentially
equate to an award of monetary damages, may impact
this Court’s future conclusions both with regard to the
availability of alternative remedies and other matters,
including the remedies, if any, that may be appropriate
in this action.” Id.

Defendants argue that this fourth factor must be
considered dispositive and that the availability of any
other remedy should foreclose the possibility of a
judicially inferred damage remedy. Although the Su-
preme Court in Jones, 462 Mich at 337, stated that
“Smith only recognized a narrow remedy against the
state on the basis of the unavailability of any other
remedy,” we agree with the Court of Claims’ conclusion
that the Jones Court’s use of the word “only” referred
to the sentence that followed, distinguishing claims
against the state and specifically limiting the Court’s
holding to cases involving a municipality or an indi-
vidual defendant. Mays, unpub op at 32, citing Jones,
462 Mich at 337. In Smith, Justice BOYLE described the
availability of an alternative remedy only as a “ ‘special
factor[] counselling hesitation,”. .. which militate[s]
against a judicially inferred damage remedy.” Smith,
428 Mich at 647 (BOYLE, J., concurring in part), quoting
Bivens v Six Unknown Named Agents of Fed Bureau of
Narcotics, 480 US 388, 396; 91 S Ct 1999; 29 L Ed 2d
619 (1971). We therefore decline to hold that the
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availability of an alternative remedy acts as a complete
bar to a judicially inferred damage remedy. However,
given the cautionary nature of Justice BOYLE’s lan-
guage, we conclude that this factor, if satisfied, must be
strongly weighted against the propriety of an inferred
damage remedy.

Finally, we agree with the Court of Claims’ conclu-
sion that it is appropriate to give significant weight “to
the degree of outrageousness of the state actors’ con-
duct as alleged by plaintiffs . . . .” Mays, unpub op at
43. If plaintiffs’ allegations are proved true, “various
state actors allegedly intentionally concealed data and
made false statements in an attempt to downplay the
health dangers posed by using Flint’s tap water, de-
spite possessing scientific data and actual knowledge
that the water supply reaching the taps of Flint water
users was contaminated with Legionella bacteria and
dangerously high levels of toxic lead . . . .” Id. We agree
that the egregious nature of defendants’ alleged con-
stitutional violations weighs considerably in favor of
recognizing a remedy.

On the basis of the totality of the circumstances
presented, this Court holds that at this stage of the
proceedings, it is appropriate to recognize a judicially
inferred damage remedy for the injuries here alleged.
Summary disposition of plaintiffs’ injury-to-bodily-
integrity claim is therefore inappropriate.

V. STATE-CREATED DANGER

On cross-appeal, plaintiffs argue that the Court of
Claims erred when it granted defendants’ motion for
summary disposition of plaintiffs’ constitutional claims
under the state-created-danger doctrine. We disagree.

This Court has never before considered whether a
cause of action for state-created danger is cognizable
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under Michigan law. However, plaintiffs assert that this
Court may recognize such a cause of action arising from
“the broad protections of the Due Process Clause of the
Michigan Constitution . . . .” The Due Process Clause of
the Michigan Constitution commands that “[n]o person
shall be . . . deprived of life, liberty or property, without
due process of law.” Const 1963, art 1, §17. This
constitutional provision is nearly identical to the Due
Process Clause of the United States Constitution, see
US Const, Am X1V, § 1, and “[t]he due process guarantee
of the Michigan Constitution is coextensive with its
federal counterpart.” Grimes, 302 Mich App at 530. “The
substantive component of the due process guarantee
‘provides heightened protection against government in-
terference with certain fundamental rights and liberty
interests.’” Id. at 531, quoting Glucksberg, 521 US at
720. As the Court of Claims aptly explained, “[s]ubstan-
tive due process protects the individual from arbitrary
and abusive exercises of government power; certain
fundamental rights cannot be infringed upon regardless
of the fairness of the procedures used to implement
them.” Mays, unpub op at 19-20, citing Sierb, 456 Mich
at 523. However, in general, “the due process clause
does not require a state to protect its citizens’ lives,
liberty and property against invasion by private ac-
tors ... [or] require a state to guarantee a minimum
level of safety and security.” Markis v Grosse Pointe
Park, 180 Mich App 545, 554; 448 NW2d 352 (1989).
Our courts have been reluctant to broaden the protec-
tions of the Due Process Clause without legislative
guidance. Sierb, 456 Mich at 531-532; Collins v Harker
Hts, 503 US 115, 125; 112 S Ct 1061; 117 L. Ed 2d 261
(1992) (warning against expansion of “the concept of
substantive due process because guideposts for respon-
sible decisionmaking in this unchartered [sic] area are
scarce and open-ended”).
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Plaintiffs ask this Court to recognize and allow
plaintiffs to pursue a cause of action under the so-
called state-created-danger theory, first recognized by
the United States Supreme Court in DeShaney v
Winnebago Co Dep’t of Social Servs, 489 US 189; 109 S
Ct 998; 103 L Ed 2d 249 (1989). As the Court of Claims
noted, “the very name of the theory, i.e. state-created
danger, facially suggests that it could implicate what
happened in Flint . ...” Mays, unpub op at 24. How-
ever, the moniker “state-created danger” is somewhat
misleading. The doctrine has been applied in all con-
texts as a narrow exception to the general rule that
while the state may be held liable under the Due
Process Clause for its own actions, the state has no
affirmative obligation to protect people from each
other. In DeShaney, the Court considered whether a
minor who had been beaten by his father had been
deprived of a due-process liberty interest by state
social workers who failed to remove the minor from his
father’s custody despite receiving complaints of abuse.
DeShaney, 489 US at 191. After noting that the Due
Process Clause of the United States Constitution im-
poses no affirmative duty on the state to protect
individuals from private violence, the Court recognized
a necessary exception to this general rule in cases in
which the state has undertaken some responsibility for
an individual’s care and well-being or in which the
state has deprived an individual of the freedom to care
for himself or herself:

[Wlhen the State takes a person into its custody and holds
him there against his will, the Constitution imposes upon
it a corresponding duty to assume some responsibility for
his safety and general well-being. The rationale for this
principle is simple enough: when the State by the affirma-
tive exercise of its power so restrains an individual’s
liberty that it renders him unable to care for himself, and
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at the same time fails to provide for his basic human
needs—e.g., food, clothing, shelter, medical care, and rea-
sonable safety—it transgresses the substantive limits on
state action set by the Eighth Amendment and the Due
Process Clause. The affirmative duty to protect arises not
from the State’s knowledge of the individual’s predica-
ment or from its expressions of intent to help him, but
from the limitation which it has imposed on his freedom to
act on his own behalf. In the substantive due process
analysis, it is the State’s affirmative act of restraining the
individual’s freedom to act on his own behalf—through
incarceration, institutionalization, or other similar re-
straint of personal liberty—uwhich is the “deprivation of
liberty” triggering the protections of the Due Process
Clause, not its failure to act to protect his liberty interests
against harms inflicted by other means. [Id. at 199-200
(citations omitted; emphasis added).]

The Court explained that it is only in “certain
limited circumstances [that] the Constitution imposes
upon the State affirmative duties of care and protec-
tion with respect to particular individuals” acting
other than on behalf of the state. Id. at 198. Applying
the foregoing principles to the facts in that case, the
DeShaney Court found no due-process violation by the
state because the minor’s injuries were sustained
while he was in his father’s custody, rather than in the
custody of the state, and the danger of abuse had not
been made greater by any affirmative action of the
state. Id. at 201.

Although the United States Supreme Court did not
explicitly adopt a cause of action for “state-created
danger,” various federal appellate courts have relied on
the Court’s language to support a constitutional claim
for state-created danger under 42 USC 1983 and the
Due Process Clause of the United States Constitution.
McClendon, 305 F3d at 330 (acknowledging that vari-
ous federal circuit courts have “found a denial of due
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process when the state create[d] the . . . dangers faced
by an individual”) (quotation marks and citation omit-
ted). See also T'D v Patton, 868 F3d 1209, 1221-1222
(CA 10, 2017); Kennedy v Ridgefield, 439 F3d 1055,
1061-1062 (CA 9, 2006); Bright v Westmoreland Co, 443
F3d 276, 280-282 (CA 3, 2006); Pena v DePrisco, 432
F3d 98, 108-109 (CA 2, 2005); Gregory v City of Rogers,
Arkansas, 974 F2d 1006, 1009-1010 (CA 8, 1992); but
see Doe v Columbia-Brazoria Indep Sch Dist, 855 F3d
681, 688-689 (CA 5, 2017) (noting that a state-created-
danger exception has not yet been recognized in the
Fifth Circuit).

According to the principles announced by the United
States Supreme Court in DeShaney, the state-created-
danger exception applies in situations in which an
individual in the physical custody of the state, by
incarceration or institutionalization or some similar
restraint of liberty, suffers harm from third-party vio-
lence resulting from an affirmative action of the state
to create or make the individual more vulnerable to a
danger of violence. So the state-created-danger theory
arose, and so it has been consistently applied. Al-
though the elements of a state-created-danger cause of
action vary slightly between federal circuits, courts
consistently require some third-party, nongovernmen-
tal harm either facilitated by or made more likely by an
affirmative action of the state. See, e.g., Patton, 868
F3d at 1222 (recognizing a constitutional violation
when a “state actor affirmatively act[s] to create or
increase[] a plaintiff’s vulnerability to danger from
private violence”) (quotation marks and citation omit-
ted); Gray v Univ of Colorado Hosp Auth, 672 F3d 909,
921 (CA 10, 2012) (describing the state-created-danger
theory as a “narrow exception, which applies only when
a state actor affirmatively acts to create, or increasel] a
plaintiff’s vulnerability to, danger from private vio-
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lence”) (quotation marks and citation omitted); Kneipp
v Tedder, 95 F3d 1199, 1208 (CA 3, 1996) (noting that
a “third party’s crime” is an element common to “cases
predicating constitutional liability on a state-created
danger theory”). Indeed, most federal appellate courts
have adopted a test substantially similar to the one
employed by the Sixth Circuit Court of Appeals, which
enumerates the elements of a state-created-danger
cause of action as follows:

To show a state-created danger, plaintiff must show: 1)
an affirmative act by the state which either created or
increased the risk that the plaintiff would be exposed to an
act of violence by a third party; 2) a special danger to the
plaintiff wherein the state’s actions placed the plaintiff
specifically at risk, as distinguished from a risk that
affects the public at large; and 3) the state knew or should
have known that its actions specifically endangered the
plaintiff. [Cartwright v City of Marine City, 336 F3d 487,
493 (CA 6, 2003).]

Additionally, the Michigan Court of Appeals has ap-
plied the test articulated by the Sixth Circuit to claims
brought under 42 USC 1983. See Manuel v Gill, 270
Mich App 355, 365-367; 716 NW2d 291 (2006), affd in
part and rev’d in part 481 Mich 637 (2008); Dean v
Childs, 262 Mich App 48, 53-57; 684 NW2d 894 (2004),
rev’d in part on other grounds 474 Mich 914 (2005).

As previously discussed, the “first step in recognizing
a damage remedy for injury consequent to a violation of
our Michigan Constitution is . . . to establish the consti-
tutional violation itself.” Marlin, 205 Mich App at 338
(quotation marks and citation omitted). In this case,
defendants argue that plaintiffs’ state-created-danger
cause of action cannot be sustained because plaintiffs
have not alleged any actions by defendants that “cre-
ated or increased the risk that . . . plaintiff[s] would be
exposed to an act of violence by a third party.” Cart-
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wright, 336 F3d at 493. We agree. While plaintiffs
suggest that harm committed by a third party is not a
necessary element of a cause of action for state-created
danger, no court that has recognized or applied the
state-created-danger theory has done so in the absence
of some act of private, nongovernmental harm. Indeed,
plaintiffs acknowledge that, at the very least, the harm
necessary to sustain a constitutional tort claim of state-
created danger must spring from a source other than a
state actor. Were this Court to recognize a cause of
action for state-created danger arising from the Michi-
gan Constitution, it would be narrow in scope and so
limited.

In this case, plaintiffs have alleged harms caused
directly and intentionally by state actors. This is
simply not the sort of factual situation in which a claim
for state-created danger, according to its common con-
ception, may be recognized. The Court of Claims did
not err when it concluded that, even if a state-created-
danger cause of action is cognizable under Michigan
law, plaintiffs have not alleged facts to support it.
Summary disposition in favor of all defendants on
plaintiffs’ state-created-danger claim is therefore ap-
propriate.

VI. INVERSE CONDEMNATION

Next, defendants argue that the Court of Claims
erred by denying their motion for summary disposition
of plaintiffs’ inverse-condemnation claims. We dis-
agree.

“Both the United States and Michigan constitutions
prohibit the taking of private property for public use
without just compensation.” Wiggins v City of Burton,
291 Mich App 532, 571; 805 NW2d 517 (2011), citing
US Const, Am V; Const 1963, art 10, § 2. “A de facto
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taking occurs when a governmental agency effectively
takes private property without a formal condemnation
proceeding.” Merkur Steel Supply, Inc v Detroit, 261
Mich App 116, 125; 680 NW2d 485 (2004). Inverse
condemnation is “ ‘a cause of action against a govern-
mental defendant to recover the value of property
which has been taken in fact by the governmental
defendant, even though no formal exercise of the power
of eminent domain has been attempted by the taking
agency.’” In re Acquisition of Land—Virginia Park,
121 Mich App 153, 158-159; 328 NW2d 602 (1982)
(citation omitted). “Inverse condemnation can occur
without a physical taking of the property; a diminution
in the value of the property or a partial destruction can
constitute a ‘taking.’” Merkur Steel Supply, Inc, 261
Mich App at 125. Further,

[alny injury to the property of an individual which de-
prives the owner of the ordinary use of it is equivalent to
a taking, and entitles him to compensation. So a partial
destruction or diminution of value of property by an act of
government, which directly and not merely incidentally
affects it, is to that extent an appropriation. [Peterman v
Dep’t of Natural Resources, 446 Mich 177, 190; 521 NW2d
499 (1994) (quotation marks and citation omitted).]

“While there is no exact formula to establish a de
facto taking, there must be some action by the govern-
ment specifically directed toward the plaintiff's prop-
erty that has the effect of limiting the use of the
property.” Dorman v Clinton Twp, 269 Mich App 638,
645; 714 NW2d 350 (2006) (quotation marks and
citation omitted). “[A] plaintiff alleging inverse con-
demnation must prove a causal connection between
the government’s action and the alleged damages.”
Hinojosa v Dep’t of Natural Resources, 263 Mich App
537, 548; 688 NW2d 550 (2004).
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Stated simply, “a plaintiff alleging a de facto taking
or inverse condemnation must establish (1) that the
government’s actions were a substantial cause of the
decline of the property’s value and (2) that the govern-
ment abused its powers in affirmative actions directly
aimed at the property.” Blue Harvest, Inc v Dep’t of
Transp, 288 Mich App 267, 277; 792 NW2d 798 (2010).
Further, “[t]he right to just compensation, in the con-
text of an inverse condemnation suit for diminution in
value . . . exists only where the landowner can allege a
unique or special injury, that is, an injury that is
different in kind, not simply in degree, from the harm
suffered by all persons similarly situated.” Spiek v
Dep’t of Transp, 456 Mich 331, 348; 572 NW2d 201
(1998).

Plaintiffs allege that defendants made the decision
to switch the city of Flint’s water source from Lake
Huron to the Flint River despite knowledge of the Flint
River’s toxic potential and the inadequacy of Flint’s
water treatment plant. Plaintiffs also allege that im-
mediately after the switch was effected, toxic water
flowed directly from the Flint River through the city’s
service lines to the water plant and then to plaintiffs’
properties, where it caused physical damage to plumb-
ing, water heaters, and service lines, leaving the infra-
structure unsafe to use even after the delivery of toxic
water was halted by the city’s reconnection to the
DWSD. According to plaintiffs, this damage resulted in
reduced property values. Additionally, plaintiffs allege
that various state actors concealed or misrepresented
data and made false statements about the safety of
Flint River water in an attempt to downplay the risk of
its use and consumption. We agree with the Court of
Claims’ conclusion that “[t]he allegations are suffi-
cient, if proven, to allow a conclusion that the state
actors’ actions were a substantial cause of the decline
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of the property’s value and that the state abused its
powers through affirmative actions directly aimed at
the property, i.e., continuing to supply each water user
with corrosive and contaminated water with knowl-
edge of the adverse consequences associated with being
supplied with such water.” Mays, unpub op at 49.

Disputing the conclusion reached by the Court of
Claims, defendants take specific issue with each ele-
ment of plaintiffs’ inverse-condemnation claim. First,
defendants argue that plaintiffs have not alleged any
affirmative action to support a claim of inverse con-
demnation because a failure to license, regulate, or
supervise cannot be considered an affirmative act. It is
true that “alleged misfeasance in licensing and super-
vising” does not constitute an affirmative action to
support a claim for inverse condemnation. Attorney
General v Ankersen, 148 Mich App 524, 562; 385 NW2d
658 (1986). However, plaintiffs have not alleged any
failure to regulate or supervise; instead, plaintiffs have
alleged an affirmative act of switching the water
source with knowledge that such a decision could
result in substantial harm. Defendants’ argument in
this regard is unsupported, and we therefore reject it.
Further, the state defendants attempt to avoid respon-
sibility for the action of switching Flint’s water source
by arguing that the city defendants alone made the
decision and effectuated the switch. This argument,
too, is unsupported. Plaintiffs have alleged both knowl-
edge and action on the part of the state defendants,
and while it may ultimately be discovered that the
state defendants were not responsible for the injury
suffered by plaintiffs, this Court here considers only
the propriety of judgment as a matter of law and must
therefore accept all of plaintiffs’ well-pleaded allega-
tions as true.
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Defendants also argue that plaintiffs have not al-
leged that any actions taken by defendants were di-
rectly aimed at plaintiffs’ property. Defendants com-
pare the act of changing Flint’s water supply to the
city’s affirmative act of removing adjacent residential
neighborhoods and diminishing commercial owners’
property values in Charles Murphy, MD, PC v Detroit,
201 Mich App 54, 56; 506 NW2d 5 (1993). In that case,
this Court held that no inverse condemnation had
occurred because while the city’s actions had affected
the value of the plaintiffs’ commercial property, the city
had taken no deliberate action toward the commercial
property that deprived the owners of their right to use
the property as they saw fit. Id. According to defen-
dants, the city’s act of demolishing residential neigh-
borhoods, as described in Murphy, represents a more
egregious allegation of inverse condemnation than that
leveled by plaintiffs here. As in Murphy, defendants
argue, the government’s actions merely affected plain-
tiffs’ property.

Defendants’ reliance on Murphy is misplaced. This
is not a situation in which plaintiffs have alleged an
incidental reduction in property value resulting from
some unrelated administrative action by the govern-
ment. Instead, plaintiffs allege deliberate actions
taken by defendants that directly led to toxic water
being delivered through Flint’s own water delivery
system directly into plaintiffs’ water heaters, bathtubs,
sinks, and drinking glasses, causing actual, physical
damage to plaintiffs’ property and affecting plaintiffs’
property rights.

Finally, defendants argue that plaintiffs have not
alleged a unique injury, different in kind from harm
suffered by all persons similarly situated. According to
defendants, plaintiffs’ injury, while perhaps different



2018] MAYS V GOVERNOR 83
OPINION OF THE COURT

in degree, is no different from the harm suffered by all
property owners exposed to Flint River water during
the switch. Although defendants argue that plaintiffs’
injuries should be compared only to those suffered by
other users of Flint River water, defendants have cited
no direct authority for this assertion and, indeed, the
assertion is not logically supported by the caselaw on
which defendants rely.

In Richards v Washington Terminal Co, 233 US 546,
554; 34 S Ct 654; 58 L. Ed 1088 (1914), an opinion that
the state defendants argue supports their position, the
United States Supreme Court held that the plaintiffs,
residents situated near a railroad tunnel, could not
state a claim of inverse condemnation for cracks in
their homes caused by vibrations from nearby trains
because risk of such harm, while varying in degree, is
shared generally by anyone living near a train. How-
ever, as defendants acknowledge, the Court held that
the plaintiffs could state a claim for inverse condem-
nation for damage caused by a fanning system within
the tunnel that blew smoke and gases into their homes
because this particular harm was suffered uniquely by
the plaintiffs. Id. at 556. On review, we conclude that
the Richards holding actually supports plaintiffs’ con-
tention that the harm alleged should be compared to
the harm suffered by all other municipal water users,
rather than compared to all other Flint water users. In
Richards, the Court did not compare the plaintiffs with
all owners of property near a specific train, but with all
property owners, in general, who own property near
any train.

Similarly, in Spiek, 456 Mich at 333-335, the plain-
tiffs, who were owners of residential property, alleged
entitlement to compensation for damages caused to
their property from dust, vibration, and fumes emanat-



84 323 MICH APP 1 [Jan
OPINION OF THE COURT

ing from a newly constructed interstate expressway.
The Michigan Supreme Court rejected the plaintiffs’
claim because the damage to the plaintiffs’ property
was no different than the damage “incurred by all
property owners who reside adjacent to freeways or
other busy highways.” Id. at 333. In Spiek, as in
Richards, the Court compared the plaintiffs to all
similarly situated property owners, not just the owners
of residential property adjacent to the newly con-
structed expressway at issue in that case.

It follows, therefore, that plaintiffs’ injury must be
compared to the harm suffered by municipal water
users generally, rather than to the harm suffered by
other users of Flint River water. As in Richards and
Spiek, plaintiffs have alleged injuries unique among
similarly situated individuals, i.e., municipal water
users, caused directly by governmental actions that
resulted in exposure of their property to specific harm.

Defendants also suggest that because they have
taken no affirmative action directly aimed at plaintiffs’
property, they cannot possibly have caused plaintiffs’
injuries. However, defendants’ argument rests on as-
sumptions that this Court, for the reasons discussed,
declines to accept. Questions of fact still exist that, if
resolved in plaintiffs’ favor, support each element of
plaintiffs’ inverse-condemnation claim. The Court of
Claims therefore did not err when it concluded that
summary disposition pursuant to MCR 2.116(C)(8)
was, at this stage of the proceedings, inappropriate.

VII. OFFICIAL-CAPACITY CLAIMS

Finally, defendants argue that the Court of Claims
erred by allowing plaintiffs to proceed with official-
capacity claims against the Governor and defendant
emergency managers. Again, we disagree.
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Defendants argued in the lower court that official-
capacity suits against governmental officials for con-
stitutional violations are not recognized in Michigan
and, as a matter of law, plaintiffs could not assert their
constitutional tort claims against the Governor, Earley,
or Ambrose. After considering defendants’ argument,
the Court of Claims concluded that the relevant case-
law did not preclude a nominal official-capacity consti-
tutional tort claim against these defendants. Because
this is a question of law, this Court’s review is de novo.
In re Jude, 228 Mich App 667, 670; 578 NW2d 704
(1998).

As previously discussed, the Michigan Supreme
Court held in Smith that “[a] claim for damages
against the state arising from violation by the state of
the Michigan Constitution may be recognized in appro-
priate cases.” Smith, 428 Mich at 544. The Jones Court
noted that “Smith only recognized a narrow remedy
against the state on the basis of the unavailability of
any other remedy,” and continued, explaining that
“[t]hose concerns are inapplicable in actions against a
municipality or an individual defendant. Unlike states
and state officials sued in an official capacity, munici-
palities are not protected by the Eleventh Amend-
ment.” Jones, 462 Mich at 337.

The state defendants argue that with the above-
cited language, the Jones Court acknowledged that
state officials have the same immunity from suit under
the Eleventh Amendment that the state has when they
are sued in their official capacity—a legal “fiction”
designed only “to promote the vindication of federal
rights.” Because the Eleventh Amendment does not
apply in state courts, argue the state defendants, the
term “official capacity,” as employed by the Jones
Court, has no parallel meaning under Michigan law.
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The state defendants misread Jones. We agree with
the Court of Claims’ observation that the Jones Court’s
use of the term “only” derived from the fact that it was
addressing claims against municipalities and indi-
vidual municipal employees, as distinguished from
claims against the state or individual state officials
who are afforded protection by the Eleventh Amend-
ment. Mays, unpub op at 32. The Jones Court’s conclu-
sions do not preclude a constitutional tort claim
against individuals. Rather, the Jones Court specifi-
cally contemplated the availability of official-capacity
suits and was careful to evaluate the availability of
alternative remedies against municipalities and mu-
nicipal employees as “[u]nlike states and state officials
sued in an official capacity ....” Jones, 462 Mich at
337. The Court of Claims correctly observed that “a
proper reading of the pertinent caselaw compels the
conclusion that the remedy allowed in Smith, while
narrow, extends beyond the state itself to also reach
state officials acting in their official capacity.” Mays,
unpub op at 32. Indeed, the Jones Court affirmed an
opinion by the Court of Appeals that made even more
clear that “the Smith rationale simply does not apply
outside the context of a claim that the state (or a state
official sued in an official capacity) has violated indi-
vidual rights protected under the Michigan Constitu-
tion.” Jones, 227 Mich App at 675.

We are also unconvinced by the state defendants’
argument that Michigan’s statutes governing govern-
mental liability distinguish between governmental
agencies and governmental officials and do not contem-
plate an official-capacity suit. Michigan courts have
long recognized suits against state officials in their
official capacities for claims arising outside of federal
law. See, e.g., Bay Mills Indian Community, 244 Mich
App at 748-749; Jones v Sherman, 243 Mich App 611,
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612-613; 625 NW2d 391 (2000); Carlton, 215 Mich App
at 500-501; Lowery v Dep’t of Corrections, 146 Mich
App 342, 348-349; 380 NW2d 99 (1985); Abboit v
Secretary of State, 67 Mich App 344, 348; 240 NW2d
800 (1976). And Michigan law does, in fact, contem-
plate official-capacity suits against governmental offi-
cials. Indeed, the very provisions of the CCA on which
the state defendants rely to argue that emergency
managers are not state officers expressly contemplate
suits against “an officer, employee, or volunteer of this
state . . . acting, or who reasonably believes that he or
she is acting” in his or her official capacity. MCL
600.6419(7).

Contrary to the state defendants’ assertions, noth-
ing in the provisions of our state’s governmental liabil-
ity statutes'® precludes an official-capacity suit, par-
ticularly one predicated on allegations of constitutional
violations. The governmental immunity statutes do
not apply where, as here, a plaintiff has alleged viola-
tions of the Michigan Constitution. Smith, 428 Mich at
544 (“Where it is alleged that the state, by virtue of
custom or policy, has violated a right conferred by the
Michigan Constitution, governmental immunity is not
available in a state court action.”). The fact that no

18 The state defendants instruct this Court to “see” MCL 691.1407(1),
(2), and (5), provisions of the GTLA, but provide nothing in the way of
argument supporting their conclusory assertion that the GTLA “in no
way contemplate[s] an ‘official capacity’ claim.” “It is not sufficient for a
party simply to announce a position . . . and then leave it up to this
Court to discover and rationalize the basis for his claims, or unravel and
elaborate for him his arguments . ...” Wilson v Taylor, 457 Mich 232,
243; 577 NW2d 100 (1998) (quotation marks and citation omitted). In
any case, the state defendants’ argument that the GTLA precludes
official-capacity suits is belied by an immediately adjacent provision of
the GTLA, which specifically contemplates causes of action “against an
officer, employee, or volunteer of a governmental agency for injuries to
persons or property . ...” MCL 691.1408(1).
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statute specifically authorizes a suit against the Gov-
ernor in his official capacity is irrelevant for the same
reason. The liability of the state and its officers for
constitutional torts is not something the state must
affirmatively grant via statute.

Under Smith, [a state] defendant cannot claim immunity
where the plaintiff alleges that defendant has violated its
own constitution. Constitutional rights serve to restrict
government conduct. These rights would never serve this
purpose if the state could use governmental immunity to
avoid constitutional restrictions. [Burdette, 166 Mich App
at 408-409.]

Liability of the state and its officers for constitutional
torts is simply inherent in the fact that the Constitu-
tion binds even the state government as the preemi-
nent law of the land.

Plaintiffs have sued Governor Snyder and emer-
gency managers Earley and Ambrose in their official
capacities only, rather than as individual governmen-
tal employees. As the Court of Claims noted, “ ‘a suit
against a state official in his or her official capacity is
not a suit against the official but rather is a suit
against the official’s office. As such, it is no different
from a suit against the State itself.” ” Mays, unpub op
at 33, quoting Will v Mich Dep’t of State Police, 491 US
58, 71; 109 S Ct 2304; 105 L Ed 2d 45 (1989); see also
McDowell v Warden of Mich Reformatory at Ionia, 169
Mich 332, 336; 135 NW 265 (1912). In other words, if
plaintiffs are successful in their causes of action
against the Governor, Earley, or Ambrose, plaintiffs
must look to recover monetary damages from the state.
Plaintiffs’ official-capacity suits cannot result in indi-
vidual liability. As the Court of Claims carefully noted,
the Governor, Earley, and Ambrose are merely nominal
party defendants, “such that the state and the state
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alone . .. [is] accountable for any damage award that
may result in this action.” Mays, unpub op at 33-34.

Official-capacity suits are not merely redundant, as
the city defendants suggest. Rather, official-capacity
suits, while directed at the state, facilitate an efficient
and expedient judicial process. In order to prevail on
a constitutional-violation claim against the state,
plaintiffs are required to prove that the violation of
their rights occurred by virtue of a state custom or
policy that governmental actors carried out in the
exercise of their official authority. Plaintiffs have
leveled specific allegations against the Governor, Ear-
ley, and Ambrose, and these defendants’ participation
in the judicial process is required. It is logical, if not
necessary, to name the policymakers as nominal de-
fendants in this case. Should plaintiffs’ case be tried
before a jury, a clear distinction between plaintiffs’
allegations against the state as a party and against
the Governor, Earley, and Ambrose in their official
capacities will aid the jury in understanding the
precise issues involved and prevent unnecessary con-
fusion. Given our courts’ history of recognizing
official-capacity suits and the Court of Claims’ care in
explaining that these suits are nominal only, we
conclude that the Court of Claims did not err by
allowing plaintiffs’ official-capacity suits against the
Governor and the city defendants to proceed.

VIII. CONCLUSION

In sum, we hold that the Court of Claims did not err
when it denied defendants’ motion for summary dispo-
sition of plaintiffs’ constitutional injury-to-bodily-
integrity and inverse-condemnation claims. Questions
of fact remain that, if resolved in plaintiffs’ favor, could
establish each of these claims and plaintiffs’ compli-
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ance with, or relief from, the statutory notice require-
ments of the CCA. Further, for the reasons described,
the Court of Claims did not err when it allowed
plaintiffs to proceed with their claims against the
Governor, Earley, Ambrose, and all other defendants in
the Court of Claims, or when it granted summary
disposition in favor of defendants on plaintiffs’ consti-
tutional claim for injury to bodily integrity.

Affirmed.
ForT HOOD, J., concurred with JANSEN, P.J.

RIORDAN, J. (dissenting). I dissent.

In this consolidated appeal arising out of a putative
class action brought by plaintiff water users and prop-
erty owners in the city of Flint, Michigan, defendants
appeal and plaintiffs cross-appeal the Court of Claims’
opinion and order granting in part and denying in part
defendants’ motions for summary disposition. Because
plaintiffs failed to comply with MCL 600.6431(3), the
notice provision of the Court of Claims Act (CCA), MCL
600.6401 et seq., I would reverse the trial court’s order
and remand with direction for the trial court to enter
an order summarily disposing of all plaintiffs’ claims
and dismissing the case.

We review de novo motions for summary disposition
and questions of statutory interpretation. Kline v Dep’t
of Transp, 291 Mich App 651, 653; 809 NW2d 392
(2011). “When this Court interprets statutory lan-
guage, our primary goal is to discern the intent of the
Legislature as expressed in the text of the statute.”
Grimes v Dep’t of Transp, 475 Mich 72, 76; 715 NW2d
275 (2006). “Where the language is clear and unam-
biguous, our inquiry ends and we apply the statute as
written.” Id.
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Governmental agencies in Michigan engaged in gov-
ernmental functions are generally immune from tort
liability. Kline, 291 Mich App at 653. It is “the sole
province of the Legislature to determine whether and
on what terms the state may be sued . . ..” McCahan v
Brennan, 492 Mich 730, 732; 822 NW2d 747 (2012).
Consequently, “because the government may volun-
tarily subject itself to liability, it may also place condi-
tions or limitations on the liability imposed.” Id. at 736.
This Court in Rusha v Dep’t of Corrections, 307 Mich
App 300, 307; 859 NW2d 735 (2014), held that the
Legislature is permitted to “impose reasonable proce-
dural requirements, such as a limitations period, on a
plaintiff’s available remedies even when those rem-
edies pertain to alleged constitutional violations.” Con-
sidering that the Legislature has the sole power to
impose such restrictions, “the judiciary has no author-
ity to restrict or amend those terms.” McCahan, 492
Mich at 732. Thus, “no judicially created saving con-
struction is permitted to avoid a clear statutory man-
date.” Id. at 733. When the language of a limiting
statute is straightforward, clear, and unambiguous, it
must be enforced as written. Rowland v Washtenaw Co
Rd Comm, 477 Mich 197, 219; 731 NW2d 41 (2007).

“One such condition on the right to sue the state is
the notice provision of the Court of Claims Act, MCL
600.6431.” McCahan, 492 Mich at 736. That notice
provision, in pertinent part, states:

(1) No claim may be maintained against the state
unless the claimant, within 1 year after such claim has
accrued, files in the office of the clerk of the court of claims
either a written claim or a written notice of intention to
file a claim against the state or any of its departments,
commissions, boards, institutions, arms or agencies, stat-
ing the time when and the place where such claim arose
and in detail the nature of the same and of the items of
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damage alleged or claimed to have been sustained, which
claim or notice shall be signed and verified by the claimant
before an officer authorized to administer oaths.

(3) In all actions for property damage or personal
injuries, claimant shall file with the clerk of the court of
claims a notice of intention to file a claim or the claim itself
within 6 months following the happening of the event
giving rise to the cause of action. [MCL 600.6431.]

The Michigan Supreme Court has been clear that
the judiciary is not permitted to “reduce the obliga-
tion to comply fully with statutory notice require-
ments.” McCahan, 492 Mich at 746-747. It is well
established that MCL 600.6431 “is an unambiguous
condition precedent to sue the state, and a claimant’s
failure to comply strictly with this notice provision
warrants dismissal of the claim, even if no prejudice
resulted.” Rusha, 307 Mich App at 307 (quotation
marks and citations omitted). Michigan appellate
courts have consistently held that “the Legislature
may impose reasonable procedural requirements,
such as a limitations period, on a plaintiff’s available
remedies even when those remedies pertain to alleged
constitutional violations.” Id. Despite the Michigan
Supreme Court’s proclamation that courts are not
permitted to “reduce the obligation to comply fully
with statutory notice requirements,” McCahan, 492
Mich at 746-747, this Court in Rusha indicated, in
dicta, that there was an exception to the enforcement
of the notice provision “where it can be demonstrated
that [such provisions] are so harsh and unreasonable
in their consequences that they effectively divest
plaintiffs of the access to the courts intended by the
grant of the substantive right.” Rusha, 307 Mich App
at 311 (quotation marks and citation omitted).
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Plaintiffs assert, and the Court of Claims agreed,
that they should be excused from the strict require-
ments of MCL 600.6431(3) because the enforcement of
that statute would be “so harsh and unreasonable in
[its] consequences that [it would] effectively divest
plaintiffs of the access to the courts intended by the
grant of the substantive right.” Id. (quotation marks
and citation omitted). First, I am not convinced that
the application of the strict requirements of the notice
provision in this case should be considered “harsh” or
“unreasonable” given the sequence of events that took
place leading up to plaintiffs’ filing of the instant
litigation and the number of overlapping lawsuits
previously filed concerning this matter.

As discussed later in this opinion, plaintiffs had
numerous indications that they were suffering harm
within six months of the water source switch and so
could have reasonably filed their notice of intent in a
timely manner. Even construing the notice provision of
the CCA and Rusha in a manner most beneficial to
plaintiffs, there is nothing in the law that establishes
that a harsh-and-unreasonable-consequences claim
would result and accrue only when the alleged wrong-
doer publically, and clearly, admits that it acted im-
properly. Further, any action by defendants in attempt-
ing to cover their errors does not change the fact that
there were abundant events—unrelated, and tempo-
rally prior, to defendants’ cover-up—that should have
alerted plaintiffs to their potential claims. In fact,
plaintiffs’ pleadings show that those events, or red
flags, did alert plaintiffs to their potential claims.

Second, to the extent that this Court in Rusha may
have attempted to create, whether as dicta or other-
wise, a “harsh and unreasonable” consequences excep-
tion to MCL 600.6431(3), that Court was barred from
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doing so by the Michigan Supreme Court in McCahan,
492 Mich at 733. In McCahan, the Supreme Court
clearly and unequivocally held that the notice require-
ments found in MCL 600.6431 “must be interpreted
and enforced as plainly written and that no judicially
created saving construction is permitted to avoid a
clear statutory mandate.” Id. (emphasis added). This
Court, in both Rusha and now in the present appeal, is
“duty-bound to follow [the Michigan Supreme Court’s]
construction” of MCL 600.6431 found in McCahan.
Rowland, 477 Mich at 202. Quite frankly, if the Legis-
lature had intended the notice provision to be poten-
tially excused by the possibility of harsh and unrea-
sonable consequences, it would have written that into
the statute. It chose not to do so, and as the law now
stands, there is no such exception. Accordingly, in the
instant matter, the majority errs, and the Court of
Claims erred, by judicially creating one. See id.; see
also McCahan, 492 Mich at 733.

Plaintiffs also assert that the notice provision in
MCL 600.6431 should have been tolled due to defen-
dants’ alleged fraudulent concealment. Because the
plain language of MCL 600.6431 unambiguously estab-
lishes that the Legislature did not intend to have the
notice period tolled in such a manner, I disagree. The
fraudulent-concealment exception is a legislatively
created exception to statutes of limitations and does
not apply to the notice provision at issue. The statute-
of-limitations tolling exception is codified as part of the
Revised Judicature Act (RJA), MCL 600.101 et seq., in
MCL 600.5855, which states:

If a person who is or may be liable for any claim
fraudulently conceals the existence of the claim or the
identity of any person who is liable for the claim from the
knowledge of the person entitled to sue on the claim, the
action may be commenced at any time within 2 years after
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the person who is entitled to bring the action discovers, or
should have discovered, the existence of the claim or the
identity of the person who is liable for the claim, although
the action would otherwise be barred by the period of
limitations.

This statutory section permits the tolling of a statutory
limitations period for two years if the defendant has
fraudulently concealed the existence of a claim. Sills v
Oakland Gen Hosp, 220 Mich App 303, 310; 5569 NW2d
348 (1996).

The Legislature, in crafting the CCA, imported the
fraudulent-concealment exception into its statute-of-
limitations provision. MCL 600.6452(2). In pertinent
part, MCL 600.6452, which deals with the “limitation
of actions,” provides that “the provisions of RJA chap-
ter 58, relative to the limitation of actions, shall also be
applicable to the limitation prescribed in this section.”
MCL 600.6452(2) (emphasis added). The notice provi-
sion of the CCA does not contain a similar clause. See
MCL 600.6431. The language provided in MCL
600.6452(2) clearly delineates that it is only to apply to
the section on limitations. Statutes of limitations and
notice requirements are not the same thing. Rusha,
307 Mich App at 311-312. By incorporating the
fraudulent-concealment exception from the RJA into
the notice requirement of the CCA, the majority ig-
nores the clear intent expressed by the Legislature
that such provisions of the RJA apply only “to the
limitation prescribed in” MCL 600.6452—the CCA’s
statute-of-limitations section. Given that the “statute’s
language is unambiguous, the Legislature must have
intended the meaning clearly expressed, and the stat-
ute must be enforced as written.” Ronnisch Constr
Group, Inc v Lofts on the Nine, LLC, 499 Mich 544, 552;
886 NW2d 113 (2016).
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Therefore, considering that plaintiffs were not en-
titled to toll or except themselves from the statutory
notice period found in the CCA, it is next necessary to
consider whether plaintiffs’ claims complied with MCL
600.6431(3). Because they did not, I would reverse.

Plaintiffs argue, and the Court of Claims and major-
ity agree, that there were questions of fact regarding
when plaintiffs’ claims accrued, so summary disposi-
tion was premature. I disagree. It is undisputed that
plaintiffs did not file a separate notice of intent before
filing the instant litigation. Instead, plaintiffs filed the
instant claim on January 21, 2016. Therefore, in order
to have complied with the notice provision of the CCA,
MCL 600.6431(3), “the happening of the event giving
rise to the cause of action” must have occurred within
six months of January 21, 2016, which raises an
interesting question that the majority failed to con-
sider: What is “the happening of the event” in the
context of the CCA notice provision? Notably, MCL
600.6431(1) provides that “[n]Jo claim may be main-
tained against the state unless the claimant, within 1
year after such claim has accrued, files in the office of
the clerk of the court of claims either a written claim or
a written notice of intention to file a claim . ...” (Em-
phasis added.) Meanwhile, MCL 600.6431(3) provides
for a shorter time to file a written claim or notice
thereof when the action is one “for property damage or
personal injuries.” However, instead of using the term
“accrued” for describing when the notice clock begins to
run, MCL 600.6431(3) uses the phrase “the happening
of the event giving rise to the cause of action.”

In McCahan, 492 Mich at 738, the Michigan Su-
preme Court addressed an issue involving subtle dif-
ferences in language between Subsections (1) and (3) of
MCL 600.6431. Specifically, the plaintiff in that case
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argued that “her claim, being a claim for personal
injury, is not subject to the dictates or bar-to-claims
language of MCL 600.6431(1).” The Court held that
“subsection (3) must be read in light of subsection
(1)....” McCahan, 492 Mich at 738. The Court pro-
vided the following reasoning:

When undertaking statutory interpretation, the provi-
sions of a statute should be read reasonably and in
context. Doing so here leads to the conclusion that MCL
600.6431 is a cohesive statutory provision in which all
three subsections are connected and must be read to-
gether. Subsection (1) sets forth the general notice re-
quired for a party to bring a lawsuit against the state,
while subsection (3) sets forth a special timing require-
ment applicable to a particular subset of those cases—
those involving property damage or personal injury. Sub-
section (3) merely reduces the otherwise applicable one-
year deadline to six months. In this regard, subsection (3)
is best understood as a subset of the general rules articu-
lated in subsection (1), and those general rules and
requirements articulated in subsection (1)—including the
bar-to-claims language—continue to apply to all claims
brought against the state unless modified by the later-
stated specific rules. [Id. at 739 (citation omitted).]

In sum, the Court concluded that “the only substantive
change effectuated in subsection (3) is a reduction in
the timing requirement for specifically designated
cases.” Id. at 741. Stated differently, “subsection (3) . . .
does not . . . displace the specific requirements of sub-
section (1) other than the timing requirement for
personal injury or property damage cases.” Id. at 742
(emphasis omitted).

Considering the Court’s reasoning and conclusion in
McCahan, it is only logical to hold that the phrase “the
happening of the event giving rise to the cause of
action” used in Subsection (3) means the same thing as
“accrued” used in Subsection (1). After all, if the phrase
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was interpreted differently, such an interpretation
would run afoul of the Michigan Supreme Court’s
holding that “the only substantive change effectuated
in subsection (3) is a reduction in the timing require-
ment for specifically designated cases.” Id. at 741.
Therefore, in order to determine if plaintiffs’ claim
being filed on January 21, 2016, satisfies MCL
600.6431(3), it is necessary to determine when plain-
tiffs’ claims accrued. See id.

Notably, the CCA does not define when a claim
accrues. For the reasons discussed when deciding that
the fraudulent-concealment provision of the RJA
should not apply to the notice provision of the CCA, 1
believe it would be inappropriate to adopt the defini-
tion of “accrued” from that same set of statutes. See
MCL 600.5827 (establishing that a “claim accrues at
the time the wrong upon which the claim is based was
done regardless of the time when damage results”).
Instead, it would be far more prudent to adopt the
definition of “accrued” used by this Court in Cooke
Contracting Co v Dep’t of State Hwys #1 (On Rehear-
ing), 55 Mich App 336, 338; 222 NW2d 231 (1974),
citing Oak Constr Co v Dep’t of State Hwys, 33 Mich
App 561; 190 NW2d 296 (1971), which provided that
“a claim accrues only when suit may be maintained
thereon.” It only stands to reason that a “suit may be
maintained” when a plaintiff knows, or should know,
about a potential claim. See Cooke Contracting Co, 55
Mich App at 338.! This, however, is not to say that
plaintiffs are permitted to wait to discover the full
range of wrongs and harms committed by defendants
before plaintiffs’ claims accrued. The Michigan

! T note that the Court of Claims has reached a similar conclusion. See
Gulla v Snyder, unpublished opinion of the Court of Claims, issued
September 13, 2017 (Docket No. 16-000298-MZ), pp 3-6.
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Supreme Court has been clear that “[aldditional dam-
ages resulting from the same harm do not reset the
accrual date or give rise to a new cause of action.”
Frank v Linkner, 500 Mich 133, 155; 894 NW2d 574
(2017). In sum, if plaintiffs first knew or had reason to
know of their potential claims against defendants on or
after July 21, 2015, then their notice was timely and
their claims are permitted. MCL 600.6431(3). If the
accrual date fell anywhere before July 21, 2015, plain-
tiffs failed to comply with MCL 600.6431(3) and their
claims must be dismissed. See McCahan, 492 Mich at
742.

Given that the Court of Claims considered this
motion before discovery, this Court must rely on the
well-pleaded facts in plaintiffs’ pleadings. In examin-
ing those facts attested to by plaintiffs, it is clear that
plaintiffs had reason to know that they had suffered
harm due to defendants’ actions—and therefore their
claims accrued—well before July 21, 2015. The
amended complaint provides that a study commis-
sioned by the city of Flint was published in 2011 and
“cautioned against the use of the Flint River water and
the dormant Flint Water Treatment Plant....” The
original complaint clarified that the “report stated that
the water from the Flint River was highly corrosive
and could not be used safely without an anti-corrosive
agent to prevent lead, copper and other heavy metals

from leaching into the water . . . .” Despite that report,
on April 25, 2014, “Flint water users began receiving
Flint River water from their taps....” In their

amended complaint, plaintiffs identify their class as
“Flint water users . .. who, since April 25, 2014, were
and continue to be injured in person and property
because they were exposed to highly dangerous condi-
tions . . ..” Subsequently, “[iln June 2014, citizen com-
plaints about contaminated water continued,” with
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“Im]any Flint water users report[ing] that the water
was making them ill.” The amended complaint acknowl-
edged that “[o]n October 13, 2014, the General Motors
Corporation [(GM)] announced that it would no longer
use Flint River water in its Flint plant.” Plaintiffs
referred to that move by GM as “clear evidence of
serious and significant danger . . ..” In January 2015, a
Flint homeowner contacted the United States Environ-
mental Protection Agency (EPA) regarding the water,
informing the federal agency “that she and her family
members were becoming physically ill from exposure to
the Flint River water coming from her tap.” “On Febru-
ary 17, 2015, Flint water users staged public demon-
strations demanding that Flint re-connect with [De-
troit’s water system].” According to the amended
complaint, the “Flint City Council voted to re-connect to
Detroit’s water system” on March 25, 2015.

Plaintiffs also provide additional details in their
original complaint that are helpful to this analysis.
The original complaint notes that the Flint water
failed tests administered by the EPA shortly after the
switch due to elevated levels of total trihalomethanes
(TTHMs), which are known carcinogens. In August
2014, the water tested positive for E. coli. Flint issued
“boil water” advisories in September 2014. Plaintiffs
then alleged that for the eight months following the
switch, or until December 25, 2014, “Flint water users,
including Plaintiffs and/or Plaintiff Class members,
expressed their concerns about water quality in mul-
tiple ways, including letters, emails and telephone
calls to Flint and [Michigan Department of Environ-
mental Quality (MDEQ)] officials, the media and
through well publicized demonstrations on the streets
of Flint.” In January 2015, plaintiffs “received a no-
tice . . . stating that the water was not in compliance
with the federal Safe Drinking Water Act because of
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unlawful levels of TTHMs.” The complaint asserted that
“loln January 20, 2015, citizen protests mountedl,]
fueled in part by encouragement from environmental
activist Erin Brockovich and her associate, water expert
Bob Bowcock.” Plaintiffs alleged that those purported
experts “offered advice and assistance to the protesting
Flint water users due to the serious concerns about the
health risks they presented by this toxic water.”

The original and amended complaints provide that
after July 21, 2015, additional events occurred regard-
ing governmental response to the allegedly toxic water.
In August 2015, Dr. Mona Hanna-Attisha, a pediatri-
cian, published a study that “noted and disclosed a
dramatic and dangerous spike in elevated blood lead
levels in a large cohort of Flint children corresponding
with the time of exposure to the highly corrosive Flint
River water.” Although she published that report in
August 2015, she based it on data she accumulated
from “blood drawn [from Flint children] in the second
and third quarter of 2014.” In September 2015, Profes-
sor Marc Edwards issued a report that revealed lead in
the water supply and that “the Flint River water was
19 times more corrosive than the water pumped . . . by
the Detroit water system.” On October 8, 2015, Gover-
nor Snyder acknowledged that the Flint water was
toxic and unsafe, and on October 16, 2015, “Detroit city
Water began to flow to Flint water users.”

Plaintiffs’ claims clearly accrued before July 21,
2015. Prior to that date, it was public knowledge that
Flint water users had been switched over to water
from the Flint River as of April 25, 2014. The original
and amended complaints are rife with statements
establishing that from the moment the water was
switched, residents indicated that there was some-
thing wrong with the water, that it was making them
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feel ill, and that it looked and smelled foul. Specifi-
cally, plaintiffs’ pleadings provided that for the eight
months following the switch, Flint residents com-
plained “about water quality in multiple ways, includ-
ing letters, emails and telephone calls to Flint and
MDEQ officials, the media and through well publi-
cized demonstrations on the streets of Flint.” Indeed,
before 2014 ended, Flint issued a “boil water” advi-
sory regarding bacteria in the water, Dr. Hanna-
Attisha discovered that children in Flint showed “a
dramatic and dangerous spike in elevated blood lead
levels,” and GM “announced that it would no longer
use Flint River water in its Flint plant.” Plaintiffs in
their pleadings stated that GM’s decision was “clear
evidence of serious and significant danger .. ..” The
residents’ complaints of feeling ill and Dr. Hanna-
Attisha’s data established that plaintiffs’ purported
class was undisputedly suffering harm before 2014
ended. Further, plaintiffs should have known of the
potential claim, considering that there were “well
publicized” public demonstrations occurring and GM
had acted in a manner that revealed “clear evidence of
serious and significant danger . . ..” Although plain-
tiffs may have become better informed regarding the
specific harms suffered after 2014 and the damages
arising therefrom, those more recently discovered
harms did “not reset the accrual date or give rise to a
new cause of action.” Frank, 500 Mich at 155. There-
fore, by the end of 2014, plaintiffs knew or should
have known that they and their property were being
harmed by defendants’ decision to use water from the
Flint River. See Cooke Contracting Co, 55 Mich App at
338.

Even giving plaintiffs the benefit of the doubt and
observing the events of 2015, plaintiffs’ pleadings
clearly establish that July 21, 2015, was far past any
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date when plaintiffs knew or should have known of
their claims. In January 2015, the residents of Flint
held a public demonstration where notable public
figures were present, and the complaint alleges that
those public figures expressed their belief that the
water was toxic and harmful. In that same month,
Flint residents received a notice in the mail stating
that their drinking water was not compliant with
federal standards due to the presence of TTHDMs.
Plaintiffs also allege that a Flint resident called the
EPA in January 2015 to specifically express that the
water was making her and her family ill. Another
public demonstration took place in February 2015. In
March 2015, responding to concerns regarding the
water, the Flint City Council publically voted to recon-
nect to the Detroit water system. All these facts alleged
by plaintiffs plainly support the conclusion that plain-
tiffs knew or should have known of their claims well
before July 21, 2015.

Finally, I would take judicial notice of complaints
filed against Flint in the Genesee Circuit Court, Case
No. 15-101900-CZ, and the United States District
Court for the Eastern District of Michigan, Case No.
2:15-cv-12084-SJM-DRG.2 In those cases, both filed
before July 21, 2015—on June 5, 2015, and July 6,
2015, respectively—the plaintiff, Coalition for Clean
Water, alleged that the residents of Flint had been
denied their “basic and human right to clean drinking
water — free of contamination” and that “usage of the
Flint River as a primary source of drinking water has
and continues to pose a major and serious threat to the

2 This Court is permitted to take judicial notice of public records.
Johnson v Dep’t of Natural Resources, 310 Mich App 635, 649; 873 NW2d
842 (2015), citing MRE 201; see also Cheboygan Sportsman Club v
Cheboygan Co Prosecuting Attorney, 307 Mich App 71, 73; 858 NW2d
751 (2014).
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health, safety and welfare of the residents of the City of
Flint[.]” The complaints relied on many of the same
facts as the present case, including that the water
failed EPA tests, Flint issued notices of that failure,
public demonstrations had been conducted involving
Erin Brockovich, and GM had switched water sources.
Melissa Mays, the lead plaintiff in the instant case,
signed both those complaints after attesting that she
had “read the foregoing complaint and . .. declare[d]
that statements contained therein are true to the best
of [her] knowledge, information and belief.”

Therefore, by the very latest possible date, July 6,
2015, plaintiffs knew or should have known that they
and their property were being harmed by defendants’
decision to use water from the Flint River. See Cooke
Contracting Co, 55 Mich App at 338. They specifically
acknowledged that they were aware of the possibility
of such a claim by taking the affirmative step to file
lawsuits in other courts. Therefore, their complaint
filed on January 21, 2016—more than six months after
any reasonably possible, and actually occurring, ac-
crual date—did not satisfy the strict requirements of
the CCA’s notice provision. MCL 600.6431(3). Conse-
quently, all of plaintiffs’ claims are barred, and sum-
mary disposition should have been entered in favor of
defendants in the Court of Claims. McCahan, 492 Mich
at 742.

I am cognizant of the fact that the statutory notice
provision of the CCA as applied in this case creates
what plaintiffs have characterized as a harsh result.
The harshness of that result, however, lies partially at
the feet of plaintiffs. As discussed earlier, within six
months of the switch from Detroit water to Flint River
water, it was publically known that something was
wrong with the water and that the water was making
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people sick. The public generally was aware of this
danger, especially after GM, within six months of the
switch, moved back to Detroit water due to concerns
regarding the corrosive nature of the Flint River water.
Thus, within six months of the change, the residents of
Flint were aware that an emergency manager, who
was appointed by Governor Snyder and answerable
only to state officials, made the decision to switch
water sources and that the new water was corrosive to
metal and making people sick. In other words, the
Flint residents knew that Michigan officials were in-
volved in the decision to obtain water from the Flint
River and suspected that the water was causing harm.

Plaintiffs have not, and likely cannot, explain why
they did not file the notice of intent to file a claim at
that moment. Any argument that they did not have
enough information to actually sustain a claim against
defendants due to defendants’ alleged fraudulent con-
cealment is not persuasive. The notice requirement of
the CCA does not require that a complaint be filed
within six months of the claim accruing; it only re-
quires that a “notice of intention to file a claim. ..
stat[e] the time when and the place where such claim
arose and in detail the nature of the same and of the
items of damage alleged or claimed to have been
sustained . . ..” MCL 600.6431(1). That notice of intent
would not have been held to the more demanding
requirements of a complaint pursuant to MCR
2.111(B), would not have been subject to a motion for
summary disposition pursuant to MCR 2.116(C)(8) for
failure to state a claim for which relief could be
granted, and would not have been subject to a motion
for sanctions for the filing of a frivolous complaint due
to plaintiffs’ alleged lack of adequate information to
sustain such a complaint at that time pursuant to
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MCR 2.114(F). In sum, there was little risk involved in
filing a notice of intent pursuant to MCL 600.6431(3).

Had the notice of intent been filed in a timely
manner, which “is a minimal imposition, especially
considering that § 6431 allows the filing of statutory
notice in lieu of filing an entire claim,” Rusha, 307
Mich App at 310, plaintiffs then would have had the
benefit of the entire three-year statutory period of
limitations of the CCA. MCL 600.6452(1). Thus, plain-
tiffs would not have had to file a complaint for the
instant action until, at the earliest, April 25, 2017,
which was three years after the switch occurred. By
that time, plaintiffs, according to their arguments,
would have been fully aware of the factual circum-
stances and alleged deceit by defendants. Further-
more, because they would then be dealing with the
statute of limitations instead of the notice provision,
they would have had the benefit of asserting that the
limitations period had been tolled due to defendants’
fraudulent concealment. MCL 600.6452(2); MCL
600.5855. Consequently, had plaintiffs been reason-
ably diligent in their attempts to comply with the
notice provision of the CCA, any claimed inequitable
results required in this case could have been entirely
avoided.

Even so, it is not within this Court’s power to cure
legislation of what a party may believe to be inequi-
table results. See Menard Inc v Dep’t of Treasury, 302
Mich App 467, 472; 838 NW2d 736 (2013) (“When the
Legislature fails to address a concern in the statute
with a specific provision, the courts cannot insert a
provision simply because it would have been wise of
the Legislature to do so....”) (quotation marks and
citation omitted). Furthermore, as the Michigan Su-
preme Court succinctly stated:
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[Olur judicial oaths require judges to enforce the Legisla-
ture’s policy choices, even when we may personally find
the outcome in a given case “unjust,” “inequitable,” “jar-
ring,” “hyper-technical,” or contrary to what we intuit an
“average person’s” sensibilities to be. As this Court has
stated, it is a mere “caricature” of judicial restraint for a
judge “to assert that her common sense should be allowed
to override the language of the statute.”

... [Olur judicial duty is more than to “almost always”
apply a statute’s unambiguous words to the facts pre-
sented. The law must always guide the outcome, regard-
less of whether a judge perceives that outcome in a given
case to be formalistic or “inequitable.”

This Court has prided itself on its commitment to the
rule of law, and in particular a return to fundamental
constitutional principles regarding judicial interpretation
of statutes. This has been true even where, as a personal
matter, a Justice may be discomforted by the ultimate
result. But in a government characterized by the separa-
tion of powers, the people of this state elect judges to
enforce the law as the political branches of our govern-
ment have given it to us.

The rule of law requires a judge to be subservient to the
law itself, not the law to be subservient to the personal
views of a judge. [Progressive Mich Ins Co v Smith, 490
Mich 977, 979-980 (2011) (YounG, C.dJ., concurring) (cita-
tions omitted).]

Furthermore, even though the proper application of
the notice provision in the instant case would have
resulted in what plaintiffs characterize as harsh conse-
quences, I am not unaware of the fact that the residents
of Flint are not left entirely without remedies. In the
United States District Court for the Eastern District of
Michigan, certain Flint water users have survived sum-
mary judgment on their “substantive due process bodily
integrity” claims against Flint and the emergency man-
agers Earley and Ambrose, as well as several other
individual actors. Guertin v Michigan, unpublished
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opinion of the United States District Court for the
Eastern District of Michigan, issued June 5, 2017 (Case
No. 16-cv-12412). An appeal of that decision is currently
pending before the United States Court of Appeals for
the Sixth Circuit. In an opinion staying the Eastern
District proceedings pending the outcome of the appeal,
the court noted that plaintiffs sought to amend their
complaint to allege a class action against city, state, and
individual defendants. Guertin v Michigan, unpub-
lished opinion of the United States District Court for the
Eastern District of Michigan, issued October 30, 2017
(Case No. 16-cv-12412). Furthermore, a class action
with Mays as the lead plaintiff was filed against state
officials, along with others, and was removed to the
Eastern District after originally being filed in state
court. That case was consolidated with other class
actions in federal court. Mays v Governor, unpublished
opinion of the United States District Court for the
Eastern District of Michigan, issued August 14, 2017
(Case No. 17-¢v-10996). The Guertin opinion indicated
that the Eastern District had “consolidated all other
pending Flint water class-action litigation as a single
suit in Waid v. Snyder, Case No. 16-cv-10444.” Guertin,
unpub op issued October 30, 2017, at 2. Finally, there is
also a “state-law professional negligence proposed class
action” on behalf of the Flint water users against “civil
engineering companies responsible for upgrading
Flint’s municipal water system.” Mason v Lockwood,
Andrews & Newnam, PC, 842 F3d 383, 385-386 (CA 6,
2016). The Sixth Circuit remanded that case to state
court pursuant to the local-controversy exception to the
Class Action Fairness Act, 28 USC 1332(d)(4)(A). Id. at
386.

While this is by no means an exhaustive list of the

multitude of claims that have arisen from the Flint
water crisis, it demonstrates that, despite the results
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required by strict application of MCL 600.6431(3),
plaintiffs and their purported class are not left without
a remedy.?

I would reverse and remand for entry of summary
disposition in favor of defendants on all of plaintiffs’
claims.

3 A review of public records shows that in federal court alone there
have been approximately 50 individual lawsuits and seven class actions
filed arising out of the Flint water crisis.
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GRIFFIN v GRIFFIN

Docket No. 338810. Submitted December 12, 2017, at Lansing. Decided
January 30, 2018, at 9:00 a.m. Amended by order entered on
May 25, 2018.

Jason A. Griffin filed a motion in the Ingham Circuit Court to change
custody, parenting time, and child support of the child he shares
with Rebekah M. Griffin. Jason and Rebekah were divorced by
consent judgment in March 2013, and from the time of divorce
until this matter arose, they shared equal physical custody using a
two-week-on/two-week-off schedule. On January 20, 2016, Re-
bekah, who is an active-duty member of the United States Coast
Guard, received orders to report to a new duty station in Willow-
brook, Illinois, approximately 3 hours and 52 minutes from Jason’s
home in Holt, Michigan. Following a hearing on March 31, 2016,
the court entered an order allowing Rebekah to change her legal
residence with the child from Auburn Hills, Michigan, to Willow-
brook, Illinois. The order stated that the child’s legal residence
with Jason would remain in Holt and that the parenting-time
schedule would continue. On January 19, 2017, Jason filed the
instant motion, asserting that the parties’ child would start kin-
dergarten in the fall of 2017 and therefore could not continue to
split his time between his parents every two weeks while attending
school. Jason argued that his son’s need to start school was a
material change in circumstances warranting review of the cus-
tody arrangement and that he should be granted full legal and
physical custody of the child. Rebekah filed an answer to the
motion and filed her own motion to modify custody, parenting time,
and child support. The matter was referred to the Friend of the
Court (FOC) for investigation, and the FOC recommended that the
child reside with Jason during the school year and that Rebekah be
granted parenting time according to a holiday schedule, which
included every summer break. Both parties objected to the inves-
tigator’s recommendation. The court, Richard J. Garcia, J., held a
hearing on the parties’ objections and subsequently entered a
written order and opinion awarding primary custody of the child to
Rebekah during the school year and primary custody to Jason
during the summer. The court found that the change in custody
was in the child’s best interests by applying the preponderance-of-
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the-evidence standard. The court then considered each of the
best-interest factors under MCL 722.23 and found Factors (a), (c),
and (e) through (i) equal for both parties; Factors (b), (d), (j), and (k)
in favor of Rebekah, and Factor (/) in favor of Jason. When
weighing the best-interest factors, the trial court noted but did not
consider evidence that Rebekah would likely have to relocate in
2020 because of her active-duty status in the Coast Guard. Jason
moved for reconsideration of the order, challenging the court’s
application of a preponderance-of-the-evidence standard and the
court’s decision not to consider Rebekah’s anticipated relocation.
The court denied his motion. Jason appealed.

The Court of Appeals held:

1. MCL 722.27(1)(c) provides, in relevant part, that the court
shall not modify or amend its previous judgments or issue a new
order so as to change the established custodial environment of a
child unless there is presented clear and convincing evidence that
it is in the best interests of the child. Therefore, before a court
may enter an order modifying its prior custody order in a fashion
that alters the child’s custodial environment, the court must first
find by clear and convincing evidence that such a change is in the
best interests of the child. In this case, despite the clear statutory
language, the trial court applied a preponderance-of-the-evidence
standard to the best-interest determination. The trial court erred
by applying a preponderance-of-the-evidence standard when
weighing the best-interest factors in MCL 722.23.

2. While clear and convincing evidence must be presented to
justify a change in custody when a custody dispute is between the
natural parents of the child, MCL 722.27(1)(c) does not require
that one parent’s proposed change be better than the other
parent’s proposal under a clear-and-convincing-evidence stan-
dard. Accordingly, the trial court is not tasked with comparing the
parties’ suggested changes and determining which is better.
Rather, in order to make a change to the established custodial
environment, the trial court must find that the change is in the
child’s best interests when compared to the status quo. The child’s
established custodial environment is the status quo, so in order to
modify it the court must find by clear and convincing evidence
that the change is in the child’s best interests when compared to
the status quo, not when compared to every other conceivable or
suggested modification. In doing so, the court is free to adopt
either party’s proposal in whole or in part, but it is equally
permissible for the court to fashion an entirely new custody
arrangement or to maintain the existing custody arrangement.
The key is that the court must first find by clear and
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convincing evidence that the new custodial arrangement is in the
child’s best interests. In this case, the court should have applied
the clear-and-convincing-evidence standard when determining
whether to maintain the status quo or enter an order changing
the child’s established custodial environment.

3. MCL 722.27(1)(c) provides, in pertinent part, that if a
motion for change of custody is filed while a parent is on active
duty, the court shall not consider a parent’s absence due to that
active-duty status in a best-interest determination. The issue
whether this provision precludes a trial court from considering a
parent’s anticipated future relocation due to his or her active-duty
status when making a best-interest determination was an issue of
first impression. A parent is absent from his or her child if he or she
is not physically present. Under MCL 722.27(1)(c), a trial court is
only prohibited from considering a parent’s current—not future—
absence from the child due to his or her active-duty status. MCL
722.27(4), which applies to parents who are deployed, addresses
both a parent’s absence due to his or her deployment as well as any
future deployments; however, MCL 722.27(1)(c) only addresses a
parent’s absence due to his or her active-duty status. Therefore,
because the omission of a provision in one part of a statute that is
included in another part should be construed as intentional, MCL
722.27(1)(c) only prohibits a trial court’s consideration of a parent’s
current absence from a child due to that parent’s active-duty status
when making a best-interest determination; the trial court is not
prohibited from considering a parent’s future absence from a child
due to that parent’s active-duty status. In this case, there was no
evidence on the record suggesting the Rebekah was currently
absent from the child because of her active-duty status with the
Coast Guard; rather, the record reflected that she was fully present
in her child’s life. Therefore, because MCL 722.27(1)(c) only pro-
hibits the court from considering current absences due to active-
duty status, the trial court erred by interpreting and applying
MCL 722.27(1)(c) so as to wholly preclude consideration of
Rebekah’s anticipated future relocation due to her military service.

Reversed and remanded for a new best-interest hearing.

Murpny, P.J., dissenting, would have affirmed the trial court’s
custody and evidentiary rulings because—whether under the
preponderance-of-the-evidence standard or the clear-and-
convincing-evidence standard—an order was necessary so as to
allow the child to reside with one of the parties during the school
year and attend school at that location; any other ruling would
have been contrary to the child’s best interests. If the trial court’s
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ultimate decision did not result in a true change of the estab-
lished custodial environment—and an argument could be made
that the ruling did not necessarily change the child’s established
custodial environment because the child might very well still
look to both parents for guidance, discipline, the necessities of
life, and parental comfort even with the parenting division
between the school year and summer break—then the court’s
application of the preponderance-of-the-evidence standard
would be legally sound. However, assuming that there was a
change in the child’s established custodial environment and that
the clear-and-convincing-evidence standard was applicable,
there would be no need to reverse and remand the case because
any error would be harmless. The court itself recognized that a
change had to be made, and the child’s best interests could only
be served by altering the existing custody arrangement. Addi-
tionally, considering that the trial court found in favor of
Rebekah on four of the child custody best-interest factors, with the
remaining factors being even except for one, the court would be
forced again to rule in favor of Rebekah, even under the clear-and-
convincing-evidence standard. Moreover, Judge MURrRPHY would
have held that the trial court did not err by excluding consideration
of Rebekah’s possible future absence due to her active-duty status
with the Coast Guard because the language of MCL 722.27(1)(c)
plainly precluded contemplation of such evidence. The only tem-
poral component of this provision related to a parent being on
active duty when a motion for change of custody is filed. The
prohibition on considering a parent’s absence due to that active-
duty status is not limited to consideration of a current absence; the
language is broad enough to encompass any absence, including a
potential future or planned absence. Accordingly, Judge MURPHY
would have affirmed the trial court’s custody and evidentiary
rulings.

1. PARENT AND CHILD — CHILD CUSTODY — CHANGING A CHILD’S ESTABLISHED
CUSTODIAL ENVIRONMENT.

MCL 722.27(1)(c) provides, in relevant part, that the court shall not
modify or amend its previous judgments or issue a new order so
as to change the established custodial environment of a child
unless there is presented clear and convincing evidence that it is
in the best interests of the child; in order to make a change to the
established custodial environment, the trial court must find that
the change is in the child’s best interests when compared to the
status quo; the child’s established custodial environment is the
status quo, so in order to modify it the court must find by clear
and convincing evidence that the change is in the child’s best
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interests when compared to the status quo, not when compared to
every other conceivable or suggested modification; in doing so, the
court is free to adopt either party’s proposal in whole or in part,
but it is equally permissible for the court to fashion an entirely
new custody arrangement or to maintain the existing custody
arrangement.

2. PARENT AND CHILD — CHILD CUSTODY — CHANGE OF CUSTODY — PARENT’S
ABSENCE DUE TO ACTIVE-DUTY STATUS.

MCL 722.27(1)(c) provides, in pertinent part, that if a motion for
change of custody is filed while a parent is on active duty, the
court shall not consider a parent’s absence due to that active-
duty status in a best-interest determination; MCL 722.27(1)(c)
only prohibits a trial court’s consideration of a parent’s current
absence from a child due to that parent’s active-duty status when
making a best-interest determination; the trial court is not
prohibited from considering a parent’s future absence from a
child due to that parent’s active-duty status.

Farhat & Story, PC (by Linda L. Widener) for Jason
A. Griffin.

Speaker Law Firm, PLLC (by Liisa R. Speaker and
Jennifer M. Alberts) for Rebekah M. Griffin.

Before: MURPHY, P.J., and M. J. KELLY and SWARTZLE,
JdJ.

M. J. KELLY, J. In this child custody case, plaintiff,
Jason Griffin, appeals as of right the trial court order
denying his motion to change custody of the parties’
minor child and granting the motion to change custody
filed by defendant, Rebekah Griffin.! Because the trial
court erred by applying the preponderance-of-the-
evidence standard instead of the statutorily mandated
clear-and-convincing-evidence standard to the best-
interest determination under MCL 722.23 of the Child

! For ease of reference, this Court will refer to the parties by their first
names.
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Custody Act, MCL 722.21 et seq., we reverse and
remand for further proceedings.

1. BASIC FACTS

Jason and Rebekah were divorced by consent judg-
ment in March 2013. They have one child, and from the
time of divorce until this matter arose, they shared
equal physical custody using a two-week-on/two-week-
off schedule. On January 20, 2016, Rebekah, who is an
active duty member of the United States Coast Guard,
received orders to report to a new duty station in
Willowbrook, Illinois, approximately 3 hours and 52
minutes from Jason’s home in Holt, Michigan. Follow-
ing a hearing on March 31, 2016, the court entered an
order allowing Rebekah to change her legal residence
with the child from Auburn Hills, Michigan, to Willow-
brook, Illinois. The order stated that the child’s legal
residence with Jason would remain in Holt and the
parenting-time schedule would continue.

On January 19, 2017, Jason filed a motion to change
custody, parenting time, and child support. He as-
serted that the parties’ child would turn five years old
in February 2017 and would start kindergarten in the
fall of 2017. Jason argued that his son could not
continue to split his time between his parents every
two weeks while attending school and that his son’s
need to start school was a material change in circum-
stances warranting review of the custody arrange-
ment. Jason argued that the best-interest factors un-
der MCL 722.23 weighed in favor of granting him full
legal and physical custody of Jason and awarding
Rebekah reasonable parenting time.

On February 16, 2017, Rebekah filed an answer to

Jason’s motion. She also filed her own motion to modify
custody, parenting time, and child support. Rebekah
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contended that the best-interest factors favored her
receiving full legal and physical custody of the parties’
child, not Jason. The matter was referred to the Friend
of the Court (FOC) for investigation, which took place
on February 22, 2017, with both parties and their
lawyers present. The FOC investigator stated in his
report that the parties agreed to the “threshold for
modification” but could not otherwise reach an agree-
ment. The investigator recommended that the child
reside with Jason during the school year and attend
Holt Public Schools, and that Rebekah be granted
parenting time according to a holiday schedule, which
included every summer break. The investigator recom-
mended that the child go to school in Holt because both
parties’ extended families lived in the area and Re-
bekah frequently travels to the area to visit with them.

Both parties filed objections to the investigator’s
recommendation. Jason argued that it would not be in
his son’s best interests to be away from him for the
entire summer and that his son should be with him
every other weekend during summer break and two
weeks prior to the start of school. Jason also asserted
that he should be awarded alternating holidays and
half of the winter break. Rebekah objected to her son’s
attending a public school in Holt, arguing that the
school ranks only in the 58th percentile among Michi-
gan’s public schools. She contended that the school the
child attends in Illinois—Marquette Manor—was
ranked “37th [out] of 119 for the 2017 Best Private
High Schools in Illinois” and “15th out of 36 for 2017
Best Private K-12 Schools in Illinois” as well as “3rd
out of 32 for 2017 Best Christian High Schools in
Illinois.” Rebekah argued that Marquette Manor’s “A
Beka” curriculum was superior to the Michigan public
schools’ common-core curriculum. Rebekah also ar-
gued that the parties had agreed before marrying that
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their children would attend a Baptist school, and she
asserted that Jason enrolled the child in public school
without her consent. She additionally raised concerns
about domestic violence committed by Jason against
her, about Jason alienating the child from her, and
about Jason hindering her ability to receive medical
care for her son in Illinois. Finally, she contended that
the child did not have an established custodial envi-
ronment with Jason.

Jason filed a written response to Rebekah’s objec-
tions, challenging the validity of the school statistics
and noting that the sources cited by Rebekah were
publications the developers of the A Beka curriculum
had published. He also challenged Rebekah’s argu-
ment that he was attempting to alienate the child from
Rebekah and challenged the argument that there was
no established custodial environment with him. Jason
noted that Rebekah’s decision to reenlist in the Coast
Guard in 2016 was commendable, but he argued that it
would create instability for their child if the child were
in her care because she had to move to Illinois and
would likely have to move again after 2020. Jason
asserted that he intended to stay in Holt, which would
provide a more stable environment for the child. Fi-
nally, Jason contended that Rebekah’s accusations of
domestic violence were baseless.

The court held a hearing on the parties’ objections in
May 2017, and both parties testified. At the conclusion
of the hearing, the trial court noted that “it appears
that we have two very good parents who care deeply
about their child.” Thereafter, the court entered a
written order and opinion awarding primary custody of
the child to Rebekah during the school year and
primary custody to Jason during the summer. Jason
was also awarded spring break, the entire week of
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Thanksgiving, and half of Christmas break. Relevant
to this appeal, the trial court found that the change in
custody was in the child’s best interests by applying
the preponderance-of-the-evidence standard. The court
then considered each of the best-interest factors under
MCL 722.23. The court found Factors (a), (¢), and (e)
through (i) equal for both parties; Factors (b), (d), (),
and (k) in favor of Rebekah; and Factor (/) in favor of
Jason. When weighing the best-interest factors, the
trial court noted but did not consider evidence that
Rebekah would likely have to relocate in 2020 because
of her active-duty status in the Coast Guard.

Jason moved for reconsideration of the order, chal-
lenging the court’s application of a preponderance-of-
the-evidence standard and the court’s decision not to
consider Rebekah’s anticipated relocation. The trial
court denied his motion.

II. BURDEN OF PROOF

A. STANDARD OF REVIEW

Jason argues that the trial court applied the wrong
burden of proof when it evaluated the best-interest
factors under MCL 722.23. “The applicable burden of
proof presents a question of law that is reviewed de
novo on appeal.” Pierron v Pierron, 282 Mich App 222,
243; 765 NW2d 345 (2009) (quotation marks and
citation omitted). Further, we review de novo the
proper interpretation and application of a statute.
Brecht v Hendry, 297 Mich App 732, 736; 825 NW2d
110 (2012).

B. ANALYSIS

When a parent moves for a change of custody, he or
she must first establish that there is a change of



2018] GRIFFIN V GRIFFIN 119
OPINION OF THE COURT

circumstances? or proper cause® to revisit the custody
decision. Vodvarka v Grasmeyer, 259 Mich App 499,
508-509; 675 NW2d 847 (2003); MCL 722.27(1)(c). If
that threshold is satisfied, the trial court must deter-
mine whether the child has an established custodial
environment.* “Where no established custodial envi-
ronment exists, the trial court may change custody if it
finds, by a preponderance of the evidence, that the
change would be in the child’s best interests.” LaFleche
v Ybarra, 242 Mich App 692, 696; 619 NW2d 738
(2000). “However, where an established custodial envi-
ronment does exist, a court is not to change the
established custodial environment of a child unless
there is presented clear and convincing evidence that it
is in the best interest of the child.” Id. See also MCL
722.27(1)(c). Stated differently, “[t]o determine the best
interests of the children in child custody cases, a trial
court must consider all the factors delineated in MCL
722.23(a)-(I) applying the proper burden of proof,”

2 “[Iln order to establish a ‘change of circumstances,” a movant must
prove that, since the entry of the last custody order, the conditions
surrounding custody of the child, which have or could have a significant
effect on the child’s well-being, have materially changed.” Vodvarka v
Grasmeyer, 259 Mich App 499, 513; 675 NW2d 847 (2003) (emphasis
omitted). “[T]he evidence must demonstrate something more than the
normal life changes (both good and bad) that occur during the life of a
child, and there must be at least some evidence that the material
changes have had or will almost certainly have an effect on the child.”
Id. at 513-514.

3 “[Plroper cause means one or more appropriate grounds that have or
could have a significant effect on the child’s life to the extent that a

reevaluation of the child’s custodial situation should be undertaken.”
Vodvarka, 259 Mich App at 511.

4 An established custodial environment exists “if over an appreciable
time the child naturally looks to the custodian in that environment for
guidance, discipline, the necessities of life, and parental comfort.” MCL
722.27(1)(c). “The age of the child, the physical environment, and the
inclination of the custodian and the child as to permanency of the
relationship shall also be considered.” MCL 722.27(1)(c).
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Foskett v Foskett, 247 Mich App 1, 9; 634 NW2d 363
(2001), and the proper burden of proof is based on
whether or not there is an established custodial envi-
ronment, LaFleche, 242 Mich App at 696.

In this case, the trial court sua sponte decided that
although a change in custody would alter the child’s
established custodial environment—thereby necessi-
tating application of the clear-and-convincing-
evidence standard—it was only required to apply a
preponderance-of-the-evidence standard.’? The court
reasoned that because Jason and Rebekah “have the
same burden [of proof], and a change must be made, it
is appropriate to weigh the factors using a preponder-
ance of the evidence.” We disagree.

When interpreting a statute, we must ascertain the
Legislature’s intent. Kubicki v Sharpe, 306 Mich App
525, 539; 858 NW2d 57 (2014). “We accomplish this
task by giving the words selected by the Legislature
their plain and ordinary meanings, and by enforcing
the statute as written.” Id. Here, the relevant statutory
language provides: “The court shall not modify or
amend its previous judgments or orders or issue a new

5 The dissent suggests that, arguably, the trial court order did not
change the child’s established custodial environment. We agree that
such an argument, based on the facts before the trial court and
applicable caselaw, could potentially be made. However, the trial court
did, in fact, find that the child’s established custodial environment
existed with both parents and that the change of the custody would alter
it. The parties have not challenged that finding on appeal. And even if
they had, our review of a trial court’s decision that a change in custody
would change a child’s established custodial environment is not de novo.
Such a decision is reviewed “under the great weight of the evidence
standard and will be affirmed unless the evidence clearly preponderates
in the opposite direction.” Sinicropi v Mazurek, 273 Mich App 149, 155;
729 NW2d 256 (2006) (quotation marks and citation omitted). There-
fore, the mere fact that an argument could have been made on this point
has no bearing on the outcome of this case.
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order so as to change the established custodial envi-
ronment of a child unless there is presented clear and
convincing evidence that it is in the best interest of the
child.” MCL 722.27(1)(c). The words “shall not” indi-
cate a prohibition. 1031 Lapeer LLC v Rice, 290 Mich
App 225, 231; 810 NW2d 293 (2010). Thus, before a
court may enter an order modifying its prior custody
order in a fashion that alters the child’s custodial
environment, the court must first find by clear and
convincing evidence that such a change is in the best
interests of the child, and the court is prohibited from
applying a lower standard.® Despite the clear statutory
language, the trial court applied a preponderance-of-
the-evidence standard to the best-interest determina-
tion.

The court based its decision to apply a lesser burden
of proof on this Court’s decisions in Heltzel v Heltzel,
248 Mich App 1; 638 NW2d 123 (2001), and Rummelt v
Anderson, 196 Mich App 491; 493 NW2d 434 (1992),
abrogated by Hunter v Hunter, 484 Mich 247 (2009).
Those cases, however, dealt with custody disputes
between a natural parent (entitled to the presumption
in MCL 722.25(1) that it is in the child’s best interests
for his or her natural parent to be awarded custody)
and a third party with whom the child has an estab-
lished custodial environment (entitled to the presump-
tion in MCL 722.27(1)(c) that a child’s established
custodial environment should not be disturbed in the
absence of clear and convincing evidence that such a

8 Cf. Hunter v Hunter, 484 Mich 247, 265-266; 771 NW2d 694 (2009)
(holding that a natural parent does not have to establish by clear and
convincing evidence that disturbing the child’s established custodial
environment with a third party is in the child’s best interests because a
third party bears the burden of establishing by clear and convincing
evidence that placing the child with the natural parent is not in the
child’s best interests).
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disruption is in the child’s best interests). Rummelt,
196 Mich App at 494-495; Heltzel, 248 Mich App at
13-14.7 Consequently, they are inapposite to the situa-
tion at hand, which is a dispute between two natural
parents. Further, as recognized in LaFleche, 242 Mich
App at 699, if a custody dispute “is between the natural
parents, clear and convincing evidence must be pre-
sented to justify a change in custody.”

Having concluded that the trial court applied the
wrong standard, we nevertheless recognize that the
court was faced with a somewhat unique problem:
everyone agreed that maintaining the current custo-
dial arrangement was not in the child’s best interests.
Both parties moved for a change in custody, advancing
their own arguments in favor of receiving primary
custody of their son during the school year. Given the
facts presented to the trial court, it is arguable that
when compared to each other, neither Jason’s proposed
change nor Rebekah’s proposed change was, by clear
and convincing evidence, superior to the other’s pro-
posal.

" Although Rummelt held that a court need only apply a
preponderance-of-the-evidence standard when faced with competing,
“equal” presumptions under MCL 722.27(1)(c) and MCL 722.25, Rum-
melt, 196 Mich App at 494, our Supreme Court later clarified that
because a parent has a constitutional right to parent his or her child, in
custody disputes between natural parents and a third party with whom
the child has an established custodial environment, the third party
must establish by clear and convincing evidence that custody with the
natural parent is not in the child’s best interests, Hunter, 484 Mich at
265-266. On appeal, Rebekah recognizes that Hunter overruled Rum-
melt; however, she argues that in essence Hunter stands for the
proposition that when two presumptions are not given equal weight, the
one that has more weight will prevail. She asserts that in this case,
given that both parents have a constitutional interest in parenting their
child, the presumption under MCL 722.27(1)(c) is equal, so the reason-
ing in Rummelt should apply. We disagree, however, because that
reasoning is contrary to the plain language of the statute.
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However, MCL 722.27(1)(c) does not require that one
parent’s proposed change be better than the other
parent’s proposal by a clear-and-convincing-evidence
standard. See MCL 722.27(1)(c). Accordingly, the trial
court is not tasked with comparing the parties’ sug-
gested changes and determining which is better.
Rather, in order to make a change to the established
custodial environment, the trial court must find that
the change is in the child’s best interests when com-
pared to the status quo. See Foskett, 247 Mich App at 8
(stating that when a child has an established custodial
environment with both parents, neither parent’s “es-
tablished custodial environment may be disrupted
except on a showing, by clear and convincing evidence,
that such a disruption is in the children’s best inter-
ests”); see also MCL 722.27(1)(c). Stated differently,
the child’s established custodial environment is the
status quo, so in order to modify it the court must find
by clear and convincing evidence that the change is in
the child’s best interests when compared to the status
quo, not when compared to every other conceivable or
suggested modification. In doing so, the court is free to
adopt either party’s proposal in whole or in part, but it
is equally permissible for the court to fashion an
entirely new custody arrangement or to maintain the
existing custody arrangement. The key is that the
court must first find by clear and convincing evidence
that the new custodial arrangement is in the child’s
best interests.

In sum, the trial court erred by applying a

preponderance-of-the-evidence standard when weigh-
ing the best-interest factors in MCL 722.23.8 The court

8 We do not agree with the dissent that the error was harmless simply
because the court found, by a preponderance of the evidence, that four of
the best-interest factors favored Rebekah and only one favored Jason.
The dissent reasons that under such circumstances the trial court would
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should have instead applied the clear-and-convincing-
evidence standard when determining whether to main-
tain the status quo or enter an order changing the
child’s established custodial environment.?

III. ACTIVE DUTY STATUS

A. STANDARD OF REVIEW

Jason argues that the trial court erred as a matter of
law when it excluded consideration of Rebekah’s likely
relocation in 2020 due to her active-duty status with
the Coast Guard. Reasoning that the potential move
would be due to Rebekah’s military service, the court
determined that MCL 722.27(1)(c) wholly prohibited it
from considering the move. Because this legal issue is
likely to recur on remand, we will address it.1° Again,

be “forced again” to rule in Rebekah’s favor. However, under a clear-and-
convincing-evidence standard, it is possible that the trial court would find
that factors favoring Rebekah under the preponderance-of-the-evidence
standard now favor neither party and that the single factor favoring
Jason satisfies the clear-and-convincing-evidence standard. Thus, argu-
ably, the trial court would find that the best-interest factors favor placing
the child with Jason during the school year, not with Rebekah. Alterna-
tively, applying the correct standard, the court could find that four factors
favor Rebekah, but none favors Jason. It could also find that all the
factors are essentially equal, but that under MCL 722.23(1), the undis-
puted need to make a change mandates a new custodial arrangement.
Quite simply, applying the clear-and-convincing-evidence standard
rather than the less demanding preponderance-of-the-evidence standard
can dramatically alter the number of factors favoring either party.
Therefore, reversal is both warranted and required under the facts of this
case.

9 We note that if the court felt that inadequate evidence had been
presented to establish by clear and convincing evidence that a change in
the child’s established custodial environment was in the child’s best
interests, it could have requested that the parties present additional
evidence in support of their respective positions.

10" Jason also challenges several of the trial court’s factual findings on
the best-interest factors. However, on remand, the trial court must
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we review de novo issues relating to the proper appli-
cation and interpretation of a statute. Brecht, 297 Mich
App at 736.

B. ANALYSIS

Relevant to this issue, MCL 722.27(1)(c) provides
that “[i]f a motion for change of custody is filed while a
parent is active duty, the court shall not consider a
parent’s absence due to that active-duty status in a
best interest of the child determination.”’® Whether
this provision precludes a trial court from considering

conduct a new best-interest hearing and apply the correct burden of
proof. In doing so, the court must consider all relevant, up-to-date
information. Fletcher v Fletcher, 447 Mich 871, 889; 526 NW2d 889
(1994). Consequently, it is possible that in light of the up-to-date
information, the court might weigh the best-interest factors differ-
ently, rendering any review of them now premature.

11 Rebekah contends that we should also consider MCL 722.27(4),
which provides, in part, that a parent’s “[fluture deployments shall not
be considered in making a best interest of the child determination.”
However, there is no indication in the record that Rebakah will be
deployed in the future. The term deployment is defined as follows in
MCL 722.22(e):

(e) “Deployment” means the movement or mobilization of a
servicemember to a location for a period of longer than 60 days
and not longer than 540 days under temporary or permanent
official orders as follows:

(i) That are designated as unaccompanied.
(i) For which dependent travel is not authorized.

(i) That otherwise do not permit the movement of family
members to that location.

(iv) The servicemember is restricted from travel.

Here, there is nothing in the record that indicates Rebekah’s future
relocation will be to a place where the requirements in MCL
722.22(e)(i) through (fv) will be satisfied. Accordingly, under the
present circumstances, she is accorded no protection by MCL
722.27(4).
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a parent’s anticipated future relocation due to his or her
active-duty status when making a determination of a
child’s best interests is an issue of first impression.
Because the term “absence” is not defined, we may
consult a dictionary to determine its common and ordi-
nary meaning. See Spectrum Health Hosps v Farm
Bureau Mut Ins Co of Mich, 492 Mich 503, 515; 821
NW2d 117 (2012). According to Merriam-Webster’s Col-
legiate Dictionary (11th ed), “absence” is “the state of
being absent.” In turn, “absent” is defined as “not
present or attending: MISSING.” Id. Therefore, a par-
ent is absent from his or her child if he or she is not
physically present.

Moreover, under the language of the statute, a trial
court is only prohibited from considering a parent’s
current—not future—absence from the child due to his
or her active-duty status. This is in contrast to MCL
722.27(4), which applies to parents who are deployed,
rather than parents who are merely on active duty.
MCL 722.27(4) provides, in relevant part:

If a motion for change of custody is filed after a parent
returns from deployment, the court shall not consider a
parent’s absence due to that deployment in making a best
interest of the child determination. Future deployments
shall not be considered in making a best interest of the
child determination.

Unlike the provision in MCL 722.27(1)(c), which only
addresses a parent’s “absence due to [his or her]
active duty status,” MCL 722.27(4) addresses both a
parent’s “absence due to [his or her] deployment” and
any future deployments. The omission of a provision
in one part of a statute that is included in another
part should be construed as intentional. Farrington v
Total Petroleum, Inc, 442 Mich 201, 210; 501 NW2d 76
(1993). Therefore, under MCL 722.27(1)(c) only a
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parent’s current absence from a child due to that
parent’s active-duty status may not be considered by
the trial court when making a determination about
the child’s best interests.

Here, there is no evidence on the record suggesting
that Rebekah was currently absent from the child
because of her active-duty status with the Coast
Guard. Instead, the record reflects that the child had
an established custodial environment with her and
that she cared for him on an alternating two-week-
on/two-week-off schedule with the child’s father. She
testified that she currently lives in Willowbrook,
Illinois, and works for the Coast Guard as a yeoman
(an administrative assistant). She stated that she
works Monday through Friday from 8:00 a.m. to 4:00
p-m. She testified that she lives alone in a two-
bedroom condominium. Rebekah testified that the
child looks to her for care and comfort and that she is
able to meet his needs. She also explained that her
son attends preschool at Marquette Manor when she
is working. Rebekah stated that in the past she has
had to travel for work or training but that she never
had to travel when her child was with her. She
testified that her command would schedule her trips
so that she would not have to be absent from the child.
Rebekah further stated that she previously worked
overnight shifts but that she is no longer required to
do so. From the record, it is apparent that at the time
of the hearing, Rebekah was not absent from her child
due to her active-duty status. She was fully present in
her child’s life. Therefore, because the statute only
prohibits the court from considering current absences
due to active-duty status, we conclude that the trial
court erred by interpreting and applying MCL
722.27(1)(c) so as to wholly preclude consideration
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of Rebekah’s anticipated future relocation due to her
military service.?

IV. CONCLUSION

In sum, we conclude that the trial court erred by
applying a preponderance-of-the-evidence standard
when weighing the best-interest factors in MCL
722.23. Therefore, we reverse the court’s order award-
ing custody to Rebekah and remand for further pro-
ceedings. On remand, the trial court shall conduct a
new best-interest hearing, during which it must con-
sider all relevant, up-to-date information. Fletcher v
Fletcher, 447 Mich 871, 889; 526 NW2d 889 (1994). The
court shall not grant sole custody of the child to
Rebekah unless she can establish by clear and convinc-
ing evidence that such placement is in the child’s best
interests, nor shall the court grant sole custody of the
child to Jason unless he can establish by clear and
convincing evidence that the change will be in the
child’s best interests.

Reversed and remanded for further proceedings. We
do not retain jurisdiction.

SWARTZLE, dJ., concurred with M. J. KELLY, J.
MURPHY, P.J. (dissenting). Because I would affirm

the trial court’s ruling, I respectfully dissent. I begin
my analysis by making some observations. In the

2 We note that although a trial court is not prohibited from consid-
ering the fact that a parent might be required to relocate (short of
deployment) in the future due to his or her active-duty status, the
weight given to that consideration is still within the discretion of the
court. We caution courts that although a relocation might occur in the
future, the effects of that move on the child will often be speculative,
which may compel a court to afford the future move less weight when
determining the child’s best interests.
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situation presented to the trial court on the parties’
competing motions to change custody, the following
points were inescapable: (1) the minor child needed to
begin school; (2) the child could not attend two schools
in different states on an alternating biweekly custody
schedule; (3) it was effectively logistically impossible
under the existing custody arrangement to send the
child to one specific school unless he were to regularly
miss classes two weeks at a time;! (4) the best interests
of the child necessarily dictated that he go to a particu-
lar school and reside with one of his parents during the
school year; and therefore, (5) the status quo was simply
unworkable and its continuation would and could not be
in the child’s best interests; a change had to occur. Faced
with these circumstances, and in the context of the
analysis pertaining to the established custodial environ-
ment, the trial court essentially had the following two
options: (1) enter an order that did not change the
established custodial environment and find by a prepon-
derance of the evidence that the child’s best interests
demanded that he live with one of the parties during the
school year, or (2) enter an order changing the estab-
lished custodial environment and find by clear and
convincing evidence that the child’s best interests could
only be served by awarding either plaintiff or defendant
custody of the child during the school year. Whether
under the preponderance-of-the-evidence standard or
the clear-and-convincing-evidence standard, an order
was necessary so as to allow the child to reside with one
of the parties during the school year and attend school
at that location. Any other ruling would be contrary to
the child’s best interests. In light of these observations,
and as explained more fully below, I conclude that the

! T note that there is no indication in the record that homeschooling
was contemplated or possible, jointly or otherwise.
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correct result in this case is to affirm the trial court’s
ultimate ruling. Further, I also believe that the trial
court did not err by excluding consideration of defen-
dant’s possible future “absence” in 2020 due to her
active-duty status with the United States Coast Guard
because MCL 722.27(1)(c) plainly precludes contempla-
tion of such evidence.

In Sinicropi v Mazurek, 273 Mich App 149, 155; 729
NW2d 256 (2006), this Court observed:

There are three different standards of review applicable to
child custody cases. The trial court’s factual findings on
matters such as the established custodial environment
and the best-interests factors are reviewed under the
great weight of the evidence standard and will be affirmed
unless the evidence clearly preponderates in the opposite
direction. In reviewing the findings, this Court defers to
the trial court’s determination of credibility. A trial court’s
discretionary rulings, such as the court’s determination on
the issue of custody, are reviewed for an abuse of discre-
tion. Further, pursuant to MCL 722.28, questions of law in
custody cases are reviewed for clear legal error. [Citations
and quotation marks omitted.]

We review de novo issues of statutory construction.
Sinicropi, 273 Mich App at 155. When interpreting a
statute, we are obligated to ascertain the legislative
intent, which may reasonably be inferred from the
words set forth in the statute. Id. at 156. And if a
statutory provision is unambiguous, judicial construc-
tion is not permitted. Id.

MCL 722.27 provides, in relevant part, as follows:

(1) If a child custody dispute has been submitted to the
circuit court as an original action under this act or has
arisen incidentally from another action in the circuit court
or an order or judgment of the circuit court, for the best
interests of the child the court may do 1 or more of the
following:
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(a) Award the custody of the child to 1 or more of the
parties involved or to others. . ..

(b) Provide for reasonable parenting time of the child by
the parties involved, by the maternal or paternal grand-
parents, or by others, by general or specific terms and
conditions. . . .

(c)...[M]odify or amend its previous judgments or
orders for proper cause shown or because of change of
circumstances . . . . The court shall not modify or amend
its previous judgments or orders or issue a new order so as
to change the established custodial environment of a child
unless there is presented clear and convincing evidence
that it is in the best interest of the child. The custodial
environment of a child is established if over an appre-
ciable time the child naturally looks to the custodian in
that environment for guidance, discipline, the necessities
of life, and parental comfort. The age of the child, the
physical environment, and the inclination of the custodian
and the child as to permanency of the relationship shall
also be considered.

In Pierron v Pierron, 486 Mich 81, 92-93; 782 NW2d
480 (2010), our Supreme Court explained the workings
of MCL 722.27(1)(c):

To summarize, when considering an important decision
affecting the welfare of the child, the trial court must first
determine whether the proposed change would modify the
established custodial environment of that child. In mak-
ing this determination, it is the child’s standpoint, rather
than that of the parents, that is controlling. If the pro-
posed change would modify the established custodial
environment of the child, then the burden is on the parent
proposing the change to establish, by clear and convincing
evidence, that the change is in the child’s best interests.
Under such circumstances, the trial court must consider
all the best-interest factors because a case in which the
proposed change would modify the custodial environment
is essentially a change-of-custody case. On the other hand,
if the proposed change would not modify the established
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custodial environment of the child, the burden is on the
parent proposing the change to establish, by a preponder-
ance of the evidence, that the change is in the child’s best
interests. In addition, under those circumstances, al-
though the trial court must determine whether each of the
best-interest factors applies, if a factor does not apply, the
trial court need not address it any further. In other words,
if a particular best-interest factor is irrelevant to the
question at hand, i.e., whether the proposed change is in
the best interests of the child, the trial court need not say
anything other than that the factor is irrelevant.

“Whether an established custodial environment ex-
ists is a question of fact for the trial court to resolve on
the basis of statutory criteria.” Hayes v Hayes, 209
Mich App 385, 387-388; 532 NW2d 190 (1995). And a
“trial court’s custody order is irrelevant to this analy-
sis.” Id. at 388. Additionally, in Berger v Berger, 277
Mich App 700, 706-707; 747 NW2d 336 (2008), this
Court observed:

An established custodial environment is one of signifi-
cant duration in which a parent provides care, discipline,
love, guidance, and attention that is appropriate to the age
and individual needs of the child. It is both a physical and
a psychological environment that fosters a relationship
between custodian and child and is marked by security,
stability, and permanence. The existence of a temporary
custody order does not preclude a finding that an estab-
lished custodial environment exists with the noncustodian
or that an established custodial environment does not
exist with the custodian. A custodial environment can be
established as a result of a temporary custody order, in
violation of a custody order, or in the absence of a custody
order. An established custodial environment may exist
with both parents where a child looks to both the mother
and the father for guidance, discipline, the necessities of
life, and parental comfort. [Citations omitted.]

MCL 722.27(1)(c) and the caselaw make clear that
an established custodial environment is not deter-
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mined simply on the basis of the number of days or
overnights a child stays with a parent. An argument
can be made that the trial court’s ruling did not
necessarily change the child’s established custodial
environment.? In other words, with the court’s ruling
and from the child’s perspective, he might very well
still look to both parents for guidance, discipline, the
necessities of life, and parental comfort even with the
parenting division between the school year and sum-
mer break. I do acknowledge that this Court has
generally ruled that a change in the established cus-
todial environment does occur when the parties go
from an even or nearly even division of parenting time
to one parent having custody during the school year
and the other having custody during the summer
break. Yachcik v Yachcik, 319 Mich App 24, 47-48; 900
NW2d 113 (2017); Brown v Loveman, 260 Mich App
576, 592; 680 NW2d 432 (2004).

After indicating that there had existed a joint estab-
lished custodial environment, the court noted that a
party must typically establish by clear and convincing
evidence that the best-interest factors favor a change
in the established custodial environment. The trial
court then stated that “where both parties have the
same burden, and a change must be made, it is appro-
priate to weigh the factors using a preponderance of
the evidence.” (Emphasis added.) This suggested that
the court did indeed conclude that granting either
party’s motion would change the established custodial
environment.? The trial court indicated in a footnote
that “the nature of the joint custodial environment will

2 There is no dispute that there had existed a joint established
custodial environment.

3 I do agree with the majority that when a change of the established
custodial environment in fact occurs, the proper burden of proof requires
clear and convincing evidence.
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change but the parties will still be custodial parents
once the modification is made to accommodate the
child’s schooling.”

If the trial court’s ultimate decision did not result in
a true change of the established custodial environ-
ment, the court’s application of the preponderance-of-
the-evidence standard would be legally sound. Assum-
ing that there was a change in the established
custodial environment and that the clear-and-
convincing-evidence standard was applicable, I fail to
see the need to reverse and remand the case, as any
error would be harmless. MCR 2.613(A); Rossow v
Aranda, 206 Mich App 456, 458; 522 NW2d 874 (1994).
As noted earlier, the court itself recognized that a
change had to be made, and as indicated in my opening
observations, the child’s best interests could only be
served by altering the existing custody arrangement—
sending him to a school where he would miss two
weeks of classes for every two weeks attended would be
nonsensical and would not be in his best interests as a
matter of law. And considering that the trial court
found in favor of defendant on four of the child custody
best-interest factors, MCL 722.23, with the remaining
factors being even except for one,* the court would be
forced again to rule in favor of defendant, even under
the clear-and-convincing-evidence standard. Reversal
is unwarranted.

Next, on the evidentiary issue, MCL 722.27(1)(c)
provides that “[i]f a motion for change of custody is
filed while a parent is active duty, the court shall not
consider a parent’s absence due to that active duty
status in a best interest of the child determination.”
The only temporal component of this provision relates

4 T cannot conclude that the trial court erred in its findings on the
best-interest factors.
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to a parent being on active duty when a motion for
change of custody is filed. The prohibition on consider-
ing a parent’s absence due to that active-duty status is
not limited to consideration of a current absence; the
language is broad enough to encompass any absence,
including a potential future or planned absence. In-
deed, it would make little sense to bar consideration of
a current absence while allowing consideration of a
later absence. The plain and unambiguous language of
the statutory provision supports the trial court’s ruling
on the matter.

In sum, I would affirm the trial court’s custody and
evidentiary rulings. Accordingly, I respectfully dissent.
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RAMOS v INTERCARE COMMUNITY HEALTH NETWORK

Docket No. 335061. Submitted November 8, 2017, at Grand Rapids.
Decided January 30, 2018. Convening of special panel declined
323 Mich App 801. Leave to appeal denied 503 Mich 917.

Joel Ramos filed a complaint in the Department of Licensing and
Regulatory Affairs against his former employer, Intercare Com-
munity Health Network (ICHN), seeking reinstatement to his job
and back pay under MCL 408.483(2) of the wages and fringe
benefits act, MCL 408.471 et seq., for discharge in violation of
MCL 408.483(1). ICHN discharged plaintiff from the company in
2015 for falsifying his time sheet. Plaintiff asserted that he had
correctly filled out the time sheet, that by filling out the time
sheet he had exercised a right under the act to receive wages, and
that under MCL 408.483(1), he could not be discharged for
correctly filling out the time sheet. Relying in part on Reo v Lane
Bryant, Inc, 211 Mich App 364 (1995), the department denied
plaintiff’s claim. The department concluded that regardless of
whether plaintiff’s time sheet recordings were accurate, the act of
filling out a time sheet on his own behalf was not a protected
activity listed in MCL 408.483(1). The department reasoned that
the statute protects an employee exercising rights under the act
on behalf of another employee or other person but that it does not
protect an employee exercising those statutory rights on his or
her own behalf. The Van Buren Circuit Court, David J. Distefano,
dJ., affirmed the department’s denial of plaintiff’s claim. Plaintiff
appealed.

The Court of Appeals held:

MCL 408.483(1) prohibits an employer from discharging or
discriminating against an employee who engages in certain
activities. In that regard, the statute provides, in part, that an
employer shall not discharge an employee or discriminate against
an employee because of the exercise by the employee on behalf of
an employee or others of a right afforded by the act. Under MCL
408.472, an employee has a right to be paid his or her wages. Reo
held that for purposes of recovery under MCL 408.483(1), an
employee must be exercising a right afforded by the wages and
fringe benefits act on behalf of another employee or other person,
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not exercising a statutory right on his or her own behalf. For that
reason, plaintiff was not able to assert a claim for wages on his
own behalf under MCL 408.483(1), and the circuit court’s order
that affirmed the department’s denial of plaintiff’s claim was
affirmed. Reo, however, was wrongly decided. The Reo Court
substituted the phrase “another employee” for the “an employee”
language used in MCL 408.483(1). Because the decision that
plaintiff was not able to assert a claim on his own behalf was
made only because it was required by MCR 7.215(J)(1), a conflict
panel should evaluate the Reo Court’s reasoning under MCR
7.215(J)(2).
Affirmed.

HoEKsTRA, P.J., concurring in part and dissenting in part,
agreed with the majority that Reo was binding precedent and that
plaintiff could not, therefore, assert a claim for wages on his own
behalf under MCL 408.483(1). Judge HOEKSTRA disagreed with the
majority’s call for a conflict panel because Reo was correctly
decided. While the majority was correct that the statute does not
contain the phrase “another employee,” the statute’s use of the
phrase “on behalf of” indicates the existence of an agency or
representative relationship in which the employee acts “on behalf
of” another, in other words, on behalf of another employee or other
person.

Marc Asch for plaintiff.

Bird, Brothers, Scheske & Reed, PC (by Roger A.
Bird) for defendant.

Before: HOEKSTRA, P.J., and STEPHENS and SHAPIRO,
Jd.

SHAPIRO, J. In this action involving the wages and
fringe benefits act, MCL 408.471 et seq., plaintiff, Joel
Ramos, filed an administrative employment wage com-
plaint against his former employer, defendant, Inter-
care Community Health Network (ICHN), alleging
that he had been illegally discharged for engaging in a
protected activity under MCL 408.483(1). The Wage
and Hour Program (WHP) of the Department of Li-
censing and Regulatory Affairs ruled against him in a
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determination order, concluding that plaintiff had not
been discharged for engaging in any of the protected
activities listed in the statute. The circuit court af-
firmed the decision of the WHP, and plaintiff now
appeals in this Court as of right. We affirm the circuit
court because we are bound by the precedent of Reo v
Lane Bryant, Inc, 211 Mich App 364; 536 NW2d 556
(1995). Were we not bound by that opinion, we would
reverse and remand for a new determination from the
WHP based on the scope of the statute as discussed
herein. Accordingly, we call for a conflict panel under
MCR 7.215(J)(2).

Plaintiff worked for ICHN for approximately two
years. He was discharged from his job on June 26,
2015. At the time of his termination, ICHN informed
plaintiff that he was being discharged because he had
falsified his time sheet. Plaintiff filed an employment
wage complaint with the WHP, asserting that he had a
right to be paid his wages under MCL 408.472. He
maintained that he had correctly filled out his time
sheet and that by accurately filling out the time sheet,
he was exercising a right to receive payment of his
wages under the wages and fringe benefits act. On the
basis of this assertion, plaintiff contended that under
MCL 408.483(1), he could not be discharged for cor-
rectly filling out his time sheet. He sought reinstate-
ment and back pay under MCL 408.483(2).1

1 MCL 408.483(2) provides as follows:

An employee who believes that he or she is discharged or
otherwise discriminated against by an employer in violation of
this section may file a complaint with the department alleging the
discrimination within 30 days after the violation occurs. Upon
receipt of the complaint, the department shall cause an investi-
gation to be made. If, upon the investigation, the department
determines that this section was violated, the department shall
order the rehiring or reinstatement of an employee to his or her
former position with back pay.
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MCL 408.483(1) prohibits an employer from dis-
charging or discriminating against an employee who
engages in certain activities. In particular, the statute
provides:

An employer shall not discharge an employee or dis-
criminate against an employee because the employee filed
a complaint, instituted or caused to be instituted a pro-
ceeding under or regulated by this act, testified or is about
to testify in a proceeding, or because of the exercise by the
employee on behalf of an employee or others of a right
afforded by this act. [MCL 408.483(1).]

The WHP did not make a substantive determination
regarding whether plaintiff had falsified his time
sheet. Instead, relying in part on Reo, 211 Mich App
364, the WHP concluded that regardless of whether
plaintiff’s entries were accurate, filling out a time sheet
on one’s own behalf did not constitute a protected
activity because exercising a right on one’s own behalf
does not bring the individual within the purview of
MCL 408.483(1), which only protects employees acting
on behalf of another employee or person.

Plaintiff argues that the WHP and the circuit court?

erred by misinterpreting MCL 408.483(1); specifically,
that they erred by concluding that an employee’s

2 “This Court’s review of a circuit court’s ruling on an appeal from an
administrative decision is limited.” Buckley v Prof Plaza Clinic Corp,
281 Mich App 224, 231; 761 NW2d 284 (2008). “This Court must
determine whether the lower court applied correct legal principles and
whether it misapprehended or grossly misapplied the substantial evi-
dence test to the agency’s factual findings.” Id. (quotation marks and
citation omitted). “This latter standard is indistinguishable from the
clearly erroneous standard of review that has been widely adopted in
Michigan jurisprudence. As defined in numerous other contexts, a
finding is clearly erroneous when, on review of the whole record, this
Court is left with the definite and firm conviction that a mistake has
been made.” Logan v Manpower of Lansing, Inc, 304 Mich App 550, 555;
847 NW2d 679 (2014) (quotation marks and citation omitted).



140 323 MICH APP 136 [Jan
OPINION OF THE COURT

exercise of his own rights under the wages and fringe
benefits act is not protected under the statute. Plaintiff
argues that under the plain language of the statute,
the exercise of his own rights under the act is the
exercise of rights on behalf of “an employee” because he
is “an employee.”

Notably, this Court has previously addressed this
issue and concluded that to fall within the plain
meaning of MCL 408.483(1), “an employee must be
exercising a right afforded by the act on behalf of
another employee or other person. Simply exercising a
right on one’s own behalf would not bring an employee
within the purview of [MCL 408.483].” Reo, 211 Mich
App at 367. Under Reo, plaintiff’s exercise of rights on
his own behalf'is not protected under MCL 408.483(1).°

While we are bound by the Reo decision, we conclude
that it was wrongly decided. MCL 408.403(1) does not
refer to “another” or “a different” employee; it refers to
“an employee.” The word “another” does not even
appear in MCL 408.483(1). This substitution of one
word for another is inconsistent with the principle that
“[t]he statute’s words are the most reliable indicator of
the Legislature’s intent and should be interpreted
based on their ordinary meaning and the context
within which they are used in the statute.” Burleson v
Dep’t of Environmental Quality, 292 Mich App 544,

3 We disagree with plaintiff's argument that Reo’s consideration of
this issue amounted to mere dicta and should not be given precedential
authority. “Dictum” is defined as “[a] judicial comment made during the
course of delivering a judicial opinion, but one that is unnecessary to the
decision in the case and therefore not precedential (though it may be
considered persuasive).” Mount Pleasant Pub Sch v Mich AFSCME
Council 25, 302 Mich App 600, 610 n 2; 840 NW2d 750 (2013) (quotation
marks and citation omitted; alteration in original). In Reo, 211 Mich App
at 366-367, the Court clearly relied on the specific language of the
statute at issue in this case to conclude that the plaintiff’s claim based
upon the exercise of his own rights was not protected.
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557-558; 808 NW2d 792 (2011) (GLEICHER, J., dissent-
ing) (quotation marks and citation omitted). Accord-
ingly, this Court “may not substitute . . . a word chosen
by the Legislature or assume that the Legislature
mistakenly used one word or phrase instead of an-
other.” Id. at 558. See also Pohutski v City of Allen
Park, 465 Mich 675, 683-684; 641 NW2d 219 (2002)
(holding that courts “may not assume that the Legis-
lature inadvertently made use of one word or phrase
instead of another”) (quotation marks and citation
omitted).

“When a statute does not define a word, we pre-
sume the Legislature intended the word to have its
plain and ordinary meaning, which we may discern by
consulting a dictionary.” Denton v Dep’t of Treasury,
317 Mich App 303, 312; 894 NW2d 694 (2016). In
relevant part, Merriam-Webster’s Collegiate Diction-
ary (11th ed) defines “a™ as “used as a function word
before singular nouns when the referent is unspeci-
fied.” The definition of “another,” the word substituted
in Reo, is defined as “different or distinct from the one
first considered.” Id.

We also note that Reo stands alone in its holding.
The first Court of Appeals case to address the question,
Cockels v Int’l Business Expositions, Inc, 159 Mich App
30, 34-35; 406 NW2d 465 (1987), applied the protec-
tions to a situation in which an employee exercised a
right under the wages and fringe benefits act on behalf
of herself. Cockels was decided before the adoption of
MCR 7.215(J)(1), and it was therefore not preceden-
tially binding on the Reo Court. However, the Reo

4 MCL 408.483(1) refers to “an employee.” (Emphasis added.) How-
ever, when “an” is used as an indefinite article, Merriam-Webster’s
Collegiate Dictionary (11th ed) refers to the definition of “a” for the usage
of “an.”
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opinion provides little basis to have rejected Cockels.
The entire discussion of the issue in Reo reads:

We believe that in order to fall within the plain mean-
ing of the above provision an employee must be exercising
aright afforded by the act on behalf of another employee or
other person. Simply exercising a right on one’s own
behalf would not bring an employee within the purview of
[MCL 408.483]. [Reo, 211 Mich App at 367.]

As to the decision in Cockels, the Reo Court only stated,
“We believe [the Cockels Court’s] interpretation to be
incorrect.” Id. at 367 n 3.

We affirm because Reo is binding precedent. MCR
7.215(C)(2). However, we conclude that Reo was
wrongly decided and that a conflict panel should evalu-
ate its reasoning and conclusions. MCR 7.215(J)(2).

Affirmed.
STEPHENS, J., concurred with SHAPIRO, J.

HOEKSTRA, P.J. (concurring in part and dissenting in
part). I concur in the majority’s affirmance of the
circuit court’s decision on the basis of Reo v Lane
Bryant, Inc, 211 Mich App 364; 536 NW2d 556 (1995).
However, because I believe that Reo was correctly
decided, I dissent from the majority’s call to convene a
conflict panel under MCR 7.215(J)(2).

The majority concludes that, but for Reo, filling out
a time sheet on one’s own behalf constitutes a pro-
tected activity under MCL 408.483(1). This provision
states:

An employer shall not discharge an employee or dis-
criminate against an employee because the employee filed
a complaint, instituted or caused to be instituted a pro-
ceeding under or regulated by this act, testified or is about
to testify in a proceeding, or because of the exercise by the
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employee on behalf of an employee or others of a right
afforded by this act. [MCL 408.483(1) (emphasis added).]

Plainly, the statute protects an employee who (1) filed
a complaint; (2) instituted or caused a proceeding to be
instituted under the wages and fringe benefits act,
MCL 408.471 et seq.; and (3) testified or is about to
testify in a proceeding under the wages and fringe
benefits act. Additionally, relevant to the present case,
the statute prohibits an employer from discharging or
discriminating against an employee “because of the
exercise by the employee on behalf of an employee or
others of a right afforded by this act.” MCL 408.483(1).

It is only this last clause that is relevant in this case.
That is, plaintiff was not fired for filing a complaint, for
instituting or causing a proceeding to be instituted, or
for testifying or being about to testify in a proceeding.
Instead, plaintiff contends that he personally exercised
aright to payment of wages by filling out his time sheet
and that defendant violated MCL 408.483(1) by firing
him for exercising this right.! However, as noted by the
majority, this Court previously considered MCL
408.483(1) and held “that in order to fall within the
plain meaning of the above provision an employee
must be exercising a right afforded by the act on behalf
of another employee or other person.” Reo, 211 Mich
App at 367. Under Reo, plaintiff’s exercise of a right,
which was not done on behalf of another, is not pro-
tected under MCL 408.483(1).

The majority in this case now contends that Reo
inappropriately added the word “another” to MCL

! Defendant paid plaintiff for the hours that he claimed on his time
sheet. Accordingly, plaintiff has not filed a complaint seeking payment of
unpaid wages under MCL 408.481(1). Instead, plaintiff seeks reinstate-
ment and back pay under MCL 408.483(2) for discharge in violation of
MCL 408.483(1).
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408.483(1) and that, because plaintiff is “an employee,”
he is protected under MCL 408.483(1) when, as “the
employee” in question, he exercises a right on his own
behalf. However, in my judgment, that interpretation
ignores the use of the phrase “on behalf of” as it appears
in the context of MCL 408.483(1). In particular, as
commonly understood, the word “behalf” means “INTER-
EST,” “BENEFIT,” “SUPPORT,” or “DEFENSE.” Merriam-
Webster’s Collegiate Dictionary (11th ed). And, the
phrase “on behalf of” means “‘in the name of, on the
part of, as the agent or representative of.’ ” Black’s Law
Dictionary (10th ed), p 184. See also Perkovic v Zurich
American Ins Co, 500 Mich 44, 55; 893 NW2d 322
(2017). In other words, while the phrase “another em-
ployee” does not appear in MCL 408.483(1), the phrase
“on behalf of” plainly acknowledges the existence of an
agency or representative relationship in which the em-
ployee acts “on behalf of” another, be it an employee or
other person. Consequently, unlike the majority, I am
persuaded that Reo, 211 Mich App at 367, correctly held
“that in order to fall within the plain meaning of the
above provision an employee must be exercising a right
afforded by the act on behalf of another employee or
other person.”

Aside from the assertion that Reo was incorrect, the
majority also suggests that a conflict panel is appro-
priate because Reo “stands alone in its holding.” In this
regard, the majority faults Reo for offering “little basis”

2 Under this interpretation, the employee is not unprotected given
that an employee has the ability to exercise his or her own rights by
filing a complaint for employer violations, MCL 408.481(1), and given
that the filing of a complaint as well as instituting and testifying in
proceedings under the wages and fringe benefits act are protected under
MCL 408.483(1). The final provision in MCL 408.483(1) simply makes
plain that in addition to these protections, the employee is protected for
exercising such rights on behalf of another.
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for rejecting Cockels,? an earlier decision of this Court
that considered MCL 408.483(1). However, any reli-
ance on Cockels would be misplaced because Cockels
was decided in 1987. Accordingly, unlike Reo, Cockels is
not binding precedent, and the Reo Court had no
obligation to follow Cockels. MCR 7.215(J)(1). More-
over, while the majority attempts to characterize Reo
as an incorrectly decided anomaly, I note that Reo was
decided in 1995 and that it has constituted the rule of
law on this issue for more than 20 years, during which
the Legislature has not seen fit to address this Court’s
interpretation of MCL 408.483(1). See In re Medina,
317 Mich App 219, 232-233 & n 6; 894 NW2d 653
(2016) (considering legislative acquiescence as a factor
weighing against calling a conflict panel under MCR
7.215(J)(2)).

Overall, I am persuaded that Reo was correctly
decided, and I see no need for a conflict panel under
MCR 7.215(J)(2). Adhering to Reo, I would simply
affirm the circuit court’s decision.

3 Cockels v Int’l Business Expositions, Inc, 159 Mich App 30, 35; 406
NWw2d 465 (1987).
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SMITH v FORESTER TOWNSHIP

Docket No. 335644. Submitted February 6, 2018, at Lansing. Decided
February 13, 2018, at 9:00 a.m. Leave to appeal denied 503 Mich
883.

Wayne A. Smith (petitioner) applied for a poverty exemption from
his 2015 property taxes for his principal residence in Forester
Township (respondent). Respondent’s board of review denied the
request. Respondent’s poverty-exemption guidelines provided
that an exemption would be denied if the applicant’s assets
exceeded $4,500 or if the applicant’s income exceeded the federal
poverty guideline for income, which at that time was $11,770 for
a household of one. Respondent’s guidelines also indicated that
reverse-mortgage payments would be “added” to an applicant’s
income. In his application, petitioner calculated his assets at over
$9,000. He also disclosed that he received more than $10,000 in
social security retirement payments and that he had received
more than $12,000 in reverse-mortgage payments that tax year.
Petitioner appealed in the Michigan Tax Tribunal (the MTT),
Small Claims Division, contending that respondent’s asset limit
was unduly restrictive. The hearing referee concluded that
reverse-mortgage payments should not constitute income and
that while petitioner exceeded the asset limit, a substantial and
compelling reason existed to deviate from the guidelines. Respon-
dent filed exceptions to the proposed opinion and order, arguing
that reverse-mortgage payments should be treated as income for
purposes of the poverty exemption. In its final order and judg-
ment, the MTT concluded that it was irrelevant that reverse-
mortgage payments were not taxable income and also concluded
that reverse-mortgage payments were available to petitioner to
pay his property taxes. The MTT deemed it unnecessary to
evaluate petitioner’s eligibility under the asset test but nonethe-
less concluded that there were not substantial and compelling
reasons to grant the exemption when considering both the income
and the asset tests. Petitioner moved for reconsideration, and the
MTT denied the motion. Petitioner appealed.

The Court of Appeals held:

MCL 211.7u of the General Property Tax Act, MCL 211.1 et
seq., provides, in relevant part, that the principal residence of
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persons who, in the judgment of the supervisor and board of
review, by reason of poverty, are unable to contribute toward the
public charges is eligible for exemption in whole or in part from
taxation. MCL 211.7u further states that the governing body of
the local assessing unit shall determine and make available to the
public the policy and guidelines the local assessing unit uses for
the granting of exemptions and that the board of review shall
follow the policy and guidelines of the local assessing unit in
granting or denying an exemption under this section unless the
board of review determines that there are substantial and com-
pelling reasons why there should be a deviation from the policy
and guidelines and the substantial and compelling reasons are
communicated in writing to the claimant. In this case, petitioner
argued that the MTT erred by treating reverse-mortgage pay-
ments as income rather than assets. However, even if petitioner’s
reverse-mortgage payments were treated as assets, petitioner’s
total assets would exceed the asset limit set in respondent’s
guidelines; therefore, petitioner would fail the asset test and still
be precluded from claiming the poverty exemption. Additionally,
while the MTT did not expressly address the asset test, the MTT
did conclude that there was insufficient information on record to
demonstrate that substantial and compelling reasons existed to
grant the exemption. Accordingly, even assuming that the MTT
erred by considering petitioner’s reverse mortgage as income, the
MTT’s decision would be affirmed because the MTT properly
determined that petitioner did not qualify for the poverty exemp-
tion. Petitioner’s arguments effectively presented moot questions
that did not need to be addressed.

Affirmed.
Wayne A. Smith in propria persona.

Touma, Watson, Whaling, Coury & Stremers, PC (by
Gregory T. Stremers) for Forester Township.

Before: RONAYNE KRAUSE, P.J., and FORT HOOD and
O’BRIEN, JJ.

PER CURIAM. Petitioner appeals by right the judg-
ment of the Michigan Tax Tribunal (the MTT) denying
his request for a poverty exemption from his 2015
property taxes. We affirm.
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Petitioner applied for a poverty exemption for his
principal residence located in Forester Township. Re-
spondent’s poverty-exemption guidelines provided that
an exemption would be denied if the applicant’s assets
exceeded $4,500 or if the applicant’s income exceeded
the federal poverty guideline, which at that time was
$11,770 for a household of one. Respondent’s guide-
lines also indicated that reverse-mortgage! payments
would be “added” to an applicant’s income. In his
application, petitioner calculated his assets at over
$9,000. He also disclosed that he received over $10,000
in Social Security retirement payments and that he
had received over $12,000 in reverse-mortgage pay-
ments that tax year. Respondent’s board of review
denied the request for an exemption on the ground that
petitioner had “adequate resources.”

Petitioner then appealed in the MTT Small Claims
Division, contending that respondent’s asset limit was
unduly restrictive.2 Respondent maintained that it
denied the exemption because petitioner’s income ex-
ceeded the poverty-exemption guideline. The hearing
referee, relying on IRS Publication 936 (2015), found
that reverse-mortgage payments should not constitute
income and that petitioner’s income was sufficiently

1 A “reverse annuity mortgage” is defined as “[a] mortgage in which
the lender disburses money over a long period to provide regular income
to the (usu. elderly) borrower, and in which the loan is repaid in a lump
sum when the borrower dies or when the property is sold.” Black’s Law
Dictionary (9th ed), p 1103. “A home equity conversion mortgage, more
commonly called a ‘reverse mortgage,” allows a homeowner over the age
of 62 to borrow money based on his or her home equity.” 21 ALR7th Art
4,

2 Petitioner also challenged the assessment of the property’s value for
2015 and 2016. Those issues are not relevant to this appeal.

3 United States Department of the Treasury, IRS Publication 936:
Home Mortgage Interest Deduction, Cat. No. 10426G (2015), available at
<https://perma.cc/JEA2-2GHL>.
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low when those payments were excluded. The referee
noted that petitioner still exceeded the asset limit, but
the referee nonetheless found a substantial and com-
pelling reason to deviate from the guidelines because it
would be unreasonable to require petitioner to sell his
vehicle in order to pay his property taxes. Respondent
filed exceptions to the proposed opinion and order,
primarily arguing that reverse-mortgage payments
should be treated as income for poverty-exemption
purposes.

In its final order and judgment, the MTT agreed
with respondent. Relying on an unpublished opinion
from this Court,* the MTT concluded that it was
irrelevant that reverse-mortgage payments were not
taxable income. The MTT found that the reverse-
mortgage payments were available to petitioner to pay
his property taxes. Given that ruling, the MTT found it
“unnecessary to evaluate [petitioner’s] eligibility under
the asset test” but nonetheless concluded that there
were not “substantial and compelling reasons to grant
the exemption when considering both the income and
the asset tests.” Petitioner filed a motion for reconsid-
eration, which the MTT denied because petitioner
“failed to demonstrate that he was unable to contribute
to the public charge as required by MCL 211.7u and is
not eligible for the exemption.”

On appeal, petitioner challenges the MTT’s final
judgment and its denial of his motion for reconsidera-
tion. If fraud is not alleged, the MTT’s decision is
reviewed “for misapplication of the law or adoption of a
wrong principle.” Wexford Med Group v City of Cadil-
lac, 474 Mich 192, 201; 713 NW2d 734 (2006).

4 Grant v Delta Twp, unpublished per curiam opinion of the Court of
Appeals, issued February 25, 2010 (Docket No. 290220).
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The poverty exemption from property taxes on a
principal residence is governed by § 7u of the General
Property Tax Act (GPTA), MCL 211.1 et seq., which

provides, in pertinent part, as follows:

(1) The principal residence of persons who, in the
judgment of the supervisor and board of review, by reason
of poverty, are unable to contribute toward the public
charges is eligible for exemption in whole or in part from
taxation under this act. This section does not apply to the
property of a corporation.

(2) To be eligible for exemption under this section, a
person shall do all of the following on an annual basis:

(e) Meet the federal poverty guidelines updated annu-
ally in the federal register by the United States depart-
ment of health and human services under authority of
section 673 of subtitle B of title VI of the omnibus budget
reconciliation act of 1981, Public Law 97-35, 42 USC
9902, or alternative guidelines adopted by the governing
body of the local assessing unit provided the alternative
guidelines do not provide income eligibility requirements
less than the federal guidelines.

I

(4) The governing body of the local assessing unit shall
determine and make available to the public the policy and
guidelines the local assessing unit uses for the granting of
exemptions under this section. The guidelines shall in-
clude but not be limited to the specific income and asset
levels of the claimant and total household income and
assets.

(5) The board of review shall follow the policy and
guidelines of the local assessing unit in granting or denying
an exemption under this section unless the board of review
determines there are substantial and compelling reasons
why there should be a deviation from the policy and
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guidelines and the substantial and compelling reasons are
communicated in writing to the claimant. [MCL 211.7u.]

With respect to the MTT’s denial of petitioner’s
motion for reconsideration, petitioner argues that the
MTT erred by not restricting its analysis to whether
petitioner satisfied the income and asset tests. With
respect to the MTT’s final judgment, petitioner argues
that the MTT erred by treating reverse-mortgage pay-
ments as income rather than assets. Neither argu-
ment, however, provides petitioner with a means for
appellate relief. If we accept petitioner’s arguments,
petitioner’s resulting assets would exceed the asset
limit set in respondent’s guidelines and, therefore, he
would fail the asset test and still be precluded from
claiming the poverty exemption.

On petitioner’s application for the poverty exemp-
tion, he listed his assets as $9,328.59. In the MTT, he
argued that his automobile, which had an estimated
value of $6,250, should not be counted in this estima-
tion. If we accept this argument without assessing its
merit, then petitioner’s assets listed on his application
were $3,078.59. Petitioner argues on appeal that his
reverse mortgage should have been considered an
asset, not income. Petitioner’s reverse mortgage was in
excess of $12,000. Thus, accepting this argument as
well, petitioner’s assets totaled over $15,000.> This is
well in excess of the $4,500 limit. Granted, the MTT

5 In the context of arguing that the reverse mortgage was not income,
petitioner points out that “the equity of the homestead is treated as a
protected or exempted asset,” and then rhetorically asks:

[Wlhy does it become non-protected and nonexempt once it is
converted into money? And if a petitioner cannot be required to
“borrow against the equity to pay the taxes”, why would the
occurrence of such an event result in a different result as to the
right to a poverty exemption?
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did not expressly address the asset test, but it did find
that “there is insufficient information on record to
demonstrate such substantial and compelling reasons
to grant the exemption when considering both the
income and the asset tests.” Petitioner does not chal-
lenge that part of the MTT’s decision on appeal.

Accordingly, even assuming that the MTT erred by
considering petitioner’s reverse mortgage as income, we
would nevertheless affirm the MTT’s decision because it
would have properly determined that petitioner did not
qualify for the poverty exemption, albeit for the wrong
reasons. See Taylor v Laban, 241 Mich App 449, 458;
616 NW2d 229 (2000). Under these circumstances,
petitioner’s arguments effectively present moot ques-
tions that we need not address. See B P 7 v Bureau of
State Lottery, 231 Mich App 356, 359; 586 NW2d 117
(1998).

Affirmed.

RONAYNE KRAUSE, P.J., and FORT HOOD and O’BRIEN,
Jd., concurred.

This may be construed as an argument that a reverse mortgage should
be considered a protected asset. Assuming that this argument was
properly before this Court, which it is not because petitioner failed to
develop the argument, see Prince v MacDonald, 237 Mich App 186, 197,
602 NW2d 834 (1999), we note that treating a reverse mortgage as an
asset does not require a property owner to borrow against his or her
home equity to pay property taxes. Rather, in the event that a reverse
mortgage is executed, the amount would be considered an asset for
purposes of the poverty exemption.

Further, not including a reverse mortgage as either an asset or
income for purposes of the poverty exemption would undermine the
intent of the exemption. Theoretically, a taxpayer could own a $2 million
home, have no income and assets below the asset limit, and execute a
$100,000 reverse mortgage. Under petitioner’s proposed interpretation,
this theoretical taxpayer could claim the poverty exemption, despite
having the ability to contribute toward the public charges.
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MEEMIC INSURANCE COMPANY v BISCHER

Docket No. 335126. Submitted December 8, 2017, at Detroit. Decided
February 13, 2018, at 9:05 a.m.

MEEMIC Insurance Company sought a declaratory judgment in
the Huron Circuit Court regarding its obligation to indemnify or
defend its insureds, Gary and Barbara Bischer, in a negligence
action brought against the Bischers by the estate of Brandon
Dickert, who was killed in an all-terrain vehicle (ATV) accident
involving the Bischers’ ATV, which was being driven by the
Bischers’ son, and on which Dickert was a passenger. The
accident occurred on property across the street from the Bischers’
property. The property on which the accident occurred was used
with the implied permission of the property owner, but it did not
belong to and was not resided on by the Bischers. The Bischers’
homeowner’s policy with MEEMIC provided coverage for bodily
injury involving an ATV while the ATV was on the insured
premises. The policy defined “insured premises” as any premises
used by the insured “in connection with” the insured’s residence
premises. A “residence premises” was defined as the dwelling
used as a private residence, other structures, and land located at
the address named in the insurance policy. The trails on which
the ATV was driven wound through the Bischers’ property and
through the property of their neighbors. The parties filed cross-
motions for summary disposition, and the court, Gerald M. Prill,
J., granted summary disposition in favor of defendants (the
Bischers, Dickert’s estate, and the personal representative of the
estate), agreeing with defendants that because the trails were
routinely used by all of the Bischers’ neighbors, the accident site
was used in connection with the residence premises and, there-
fore, the site of the accident was part of the insured premises for
purposes of the Bischers’ homeowner’s policy. MEEMIC appealed.

The Court of Appeals held:

A neighboring property is not used “in connection with” a
residence premises merely because the neighboring property is
regularly used by an insured with implied permission from the
neighboring property owner. The trial court erred by granting
summary disposition in favor of defendants on that basis. Rather,
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MEEMIC was entitled to summary disposition because the acci-
dent did not occur on premises used by the Bischers in connection
with their residence premises. The mere fact of repeated use of
other premises does not alone constitute a connection between
the residence premises and the premises on which the accident
occurred. If it did, an insurer would become liable for a variety of
situations, thereby expanding the risk assumed by the insurer
when drafting and approving the “in connection with” language.
MEEMIC had no duty to indemnify the Bischers or defend them
in the negligence action because the property on which the
accident occurred did not qualify as property used in connection
with the Bischers’ residence premises and, therefore, the property
did not qualify as insured premises to which the Bischers’
homeowner’s policy applied.

Reversed and remanded.

SHAPIRO, dJ., concurring, agreed that the permissive use of the
noncontiguous trail at issue here was not in connection with the
residence premises but wrote separately to emphasize that the
majority opinion did not determine what would constitute a
sufficient connection with the residence premises and that he
likely would have reached a different conclusion had the accident
occurred on a common trail that ran through contiguous proper-
ties including that of the policyholder.

INSURANCE — HOMEOWNER’S POLICY — PERSONAL INJURY — INSURED PREMISES.

A neighboring property is not used “in connection with” a residence
premises merely because the neighboring property is regularly
used by an insured with implied permission from the neighboring
property owner.

Collins Einhorn Farrell PC (by Deborah A. Hebert)
for plaintiff.

Willingham & Coté, PC (by Kimberlee A. Hillock) for
defendants.

Before: METER, P.J., and SAWYER and SHAPIRO, JdJ.

SAWYER, J. We are faced with the question whether
an “insured premises” under a homeowner’s policy
includes property regularly used with permission, but
not owned or resided on, by an insured when the
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policy’s definition of “insured premises” includes “any
premises used” by an insured “in connection with” the
insured’s “residence premises.” We conclude that it
does not.

The basic facts relevant to this appeal are not in
dispute. Brandon Dickert was killed while riding on an
all-terrain vehicle (ATV) operated by Bailey Bischer and
owned by Bailey’s parents, Barbara and Gary Bischer.
Dickert’s estate filed suit against the Bischers, alleging
negligence. The Bischers were insured under a home-
owner’s policy issued by plaintiff. Plaintiff filed this
declaratory-judgment action seeking a determination
that it was not obligated to indemnify or defend the suit.

At issue is the following exclusion under the policy,
as well as the exception to the exclusion:

We do not cover:

6. bodily injury or property damage arising out of:
A. the ownership, maintenance, occupancy, use, rent-

ing, loaning, loading or unloading of any motorized land
vehicle or trailer;

B. the entrustment by you of a motorized land vehicle
to any person.

This exclusion does not apply to:

A. a motorized land vehicle in dead storage or used
exclusively on an insured premises;

B. any motorized land vehicle which is designed prin-
cipally for recreational use off public roads, not subject to
motor vehicle registration, licensing or permits, and owned
by you, but only while the vehicle is on the insured
premises. [Italics added.]

It is not disputed that under the policy the ATV is a
“motorized land vehicle” that is designed “for recre-



156 323 MICH APP 153 [Feb
OPINION OF THE COURT

ational use off public roads . ...” Thus, the exception
under q B would apply if the ATV was being operated
on the insured premises. That becomes the essential
question in this case.

The accident did not occur on the Bischers’ property.
Rather, Bailey and Brandon were riding on trails on a
neighboring property. According to Gary Bischer’s de-
position testimony, the Bischers own 18 acres with a
large wooded area. Trails wind through the property,
as well as through the property of other neighbors.
According to the deposition testimony, the residents
routinely used the trails on each other’s properties.!
The accident occurred on the property of a neighbor
located across the street from the Bischers’ residence.

Thus, to resolve this case we must turn to the
policy’s definition of “insured premises.” The definition,
in relevant part, is as follows:

“INSURED PREMISES” means:
1. the residence premises;

2. that part of any other premises, other structures
and grounds used by you as a residence and which is
specifically named in the Declarations or acquired by you
during the policy period for your use as a residence, but
only for a period of 90 days from the date you acquire the
property; [or]

3. any premises used by you in connection with a
premises included in 1. and 2. abovel.] [Italics added.]

Furthermore, “residence premises” is defined as “the
one or two family dwelling used as a private residence
by you, other structures and land located at the
address named on the Declarations.” (Italics added.)
Accordingly, coverage exists under the policy for this

1 Apparently there is one neighbor who does not allow access to his
property, but that fact is not relevant here.
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accident if the accident occurred on premises used “in
connection with” the residence premises; otherwise,
the exclusion applies.

The parties filed cross-motions for summary dispo-
sition. Plaintiff maintained that there was no coverage
because the accident did not occur on the Bischers’
property. Defendants argued that because the trails
were routinely used by all the neighbors, the accident
site was used in connection with the residence prem-
ises and, therefore, the site was part of the “insured
premises.” The trial court agreed with defendants and
granted summary disposition in their favor. Plaintiff
now appeals. The standard of review for this case was
summarized by the Supreme Court in DeFrain v State
Farm Mut Auto Ins Co:?

A trial court’s decision on a motion for summary dispo-
sition is reviewed de novo. In reviewing the motion, we
view the pleadings, affidavits, depositions, admissions,
and other admissible evidence in the light most favorable
to the nonmoving party. In addition, the proper interpre-
tation of contracts and the legal effect of contractual
provisions are questions of law subject to review de novo.
We construe an insurance policy in the same manner as
any other species of contract, giving its terms their “ordi-
nary and plain meaning if such would be apparent to a
reader of the instrument.” [Citation omitted.]

While there are a number of published cases in other
jurisdictions interpreting similar policy provisions,
there do not appear to be any published cases in
Michigan that do so. As for the decisions in other
jurisdictions, as the Connecticut Supreme Court ob-
served in Arrowood Indemnity Co v King,® “courts in
other jurisdictions have adopted divergent criteria—

2 491 Mich 359, 366-367; 817 NW2d 504 (2012).
3 304 Conn 179, 191-192; 39 A3d 712 (2012).
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including ‘repeated use,” ‘integral use,” ‘property own-
ership and legal right to use,” ‘foreseeable use’ and
‘actual use’—to determine whether a location is used in
connection with the residence premises.” (Citations
omitted.)

Defendants would have us focus more on the “re-
peated use” with “implied permission” from the neigh-
bors of the trails. Defendants maintain that plaintiff’s
focus on whether there was “ownership and legal right
to use” reads language into the policy that is not there.
But defendants’ proposed interpretation ignores the
effect of the word “connection” in the language. That is,
the mere fact of “repeated use” does not take into
account whether there truly is a connection between
the residence premises and the location of the accident.

The Minnesota Court of Appeals, in Illinois Farmers
Ins Co v Coppa,* concluded that there was no use in
connection with the residence premises when an ATV
accident occurred in a neighbor’s hayfield. The Court
concluded as follows:

When examining all the provisions of the policy to-
gether, and in particular the nine specifications included
in the definition of the “insured location,” we are com-
pelled to conclude that “insured location” was not meant to
describe adjacent, non-owned land on which an ATV might
be used. The hayfield is not part of the residence premises
and is not “used in connection with” such premises as are
approaches or easements of ingress to or egress from the
property. It is not reasonable to expect that every field or
pathway in the neighborhood leading to the insureds’
residence is property “used in connection with” the resi-
dence. We hold that the trial court did not err in finding
that coverage was precluded under the policy.?

4 494 NW2d 503 (Minn App, 1993).
5 Id. at 506.
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Similarly, in Mason v Allstate Ins Co,® an ATV was
being operated in a field located 15 miles from the
residence premises, and the Georgia Court of Appeals
rejected the argument that the field was used “in
connection with” the residence premises:

Moreover, the Masons’ argument that they were using
the field “in connection with” their home because they
were holding their daughter’s birthday party at the field
so family members and guests could do activities that they
were unable to do at the house is unavailing. Applying
that logic would extend the policy’s definition of “insured
premises” to cover almost any family outing or celebration
at almost any location—a friend’s pool, a neighborhood
school, a public or private lake or park, etc.—regardless of
the distance from or any actual connection with the
insureds’ residence. Further, if the policy were construed
as suggested, insurers would be subjected to virtually
endless liability, liability for which neither [they] nor the
insureds could have reasonably expected or intended to be
covered by the insurance policy. Under such circum-
stances, how could any insurer possibly draft a policy that
would anticipate each and every hobby, interest or future
travel decision of each and every insured, weigh the risks
thereof, and set premiums accordingly?

In reaching this analysis, the Mason court also ana-
lyzed earlier decisions that presented even closer con-
nections and still rejected the argument that the
property was used in connection with the residence
premises. For example, one of the cases included an
insured using an adjacent property for storing items,
burning garbage, and other chores.”

In Massachusetts Prop Ins Underwriting Ass’n v
Wynn,? the court found no connection with the resi-

6 298 Ga App 308, 314; 680 SE2d 168 (2009).
"Id.
8 60 Mass App 824, 830; 806 NE2d 447 (2004).
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dence premises in a case involving an ATV accident on
a beach the insured frequently used near the residence
premises. The court concluded:

It is not reasonable that the meaning of the language
“used in connection with [the residence],” and hence the
ambit of the “insured location,” should vary depending on
the fortuity of an insured’s regular use of a field, trail, or
recreational area, public or private, in the neighborhood of
his residence. See Allstate Ins. Co. v. Shofner, 573 So.2d at
48, 49-50 (operation of vehicle on public street one block
away from residence constitutes “being used away from an
insured premises”); Allstate Ins. Co. v. Gutenkauf, 103
Ill.App.3d 889, 892—-893, 59 Ill.Dec. 525, 431 N.E.2d 1282
(1981) (declining, as arbitrary and not susceptible to
limitation, construction of “insured premises” to include
area of lake ten to fifteen feet from shore); Illinois Farmers
Ins. Co. v. Coppa, 494 NW2d 503, 506 (Minn.Ct.App.
1993). Such a construction would require knowledge by an
insurer of not only the insured’s property but also of
neighboring property and the insured’s hobbies and inter-
ests. Rather, the term “insured location” is intended and
appropriately understood to be limited to the residence
and premises integral to its use as a residence. The beach
is not integral to the use of 83 Lakeshore Drive as a
residence. Accordingly, we affirm the entry of summary
judgment for the insurer. [Alteration in original.]

Ultimately, we need not determine what does con-
stitute a sufficient connection with the residence prem-
ises. We need only resolve the instant dispute. We
might reach a different result had the accident oc-
curred in the common area of a residential develop-
ment where the property owners, by virtue of that
ownership, had the right to use the common areas. Or
perhaps coverage would apply if the accident had
happened on a driveway located on a neighbor’s prop-
erty but for which the insured had a driveway ease-
ment. Or coverage might apply when the adjoining
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property was also owned by the insured.® None of these
situations is present here. Accordingly, we simply con-
clude that a neighboring property is not used “in
connection with” the residence premises merely be-
cause the neighboring property is regularly used by an
insured with implied permission from the neighboring
property owner. To hold otherwise would open up an
insurer’s liability for a variety of situations—such as
an injury caused by ATV use in a large public park
located near an insured’s land or on the shoulders of
public roads miles from a residence—that would ex-
pand the risk assumed by an insurer when drafting
and approving the “in connection with” language.

Accordingly, we conclude that the trial court erred
by denying plaintiff’'s motion for summary disposition
and granting summary disposition to defendants. The
ATV accident did not occur on the “insured premises.”
Therefore, plaintiff had no duty to indemnify or defend
the Bischers, and plaintiff was entitled to summary
disposition.

Reversed and remanded to the trial court with
instructions to enter summary disposition in favor of
plaintiff. We do not retain jurisdiction. Plaintiff may
tax costs.

METER, P.J., concurred with SAWYER, J.

SHAPIRO, J. (concurring). I concur with the majority
but write separately to emphasize, as the majority
notes, that “we need not determine what does consti-
tute a sufficient connection with the residence prem-

9 See, e.g., Utica Mut Ins Co v Fontneau, 70 Mass App 553, 558-560;
875 NE2d 508 (2007), approving the analysis in Wynn, 60 Mass App at
829-830, and distinguishing the facts in Wynn from the facts in Font-
neau.
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ises” and that facts distinguishable from those in the
instant case might result in different outcomes. Thus,
although I agree that the permissive use of the non-
contiguous trail at issue here was not “use . .. in con-
nection with,” I would likely reach a different conclu-
sion had the accident occurred on a common trail that
ran through two or several contiguous properties in-
cluding that of the policyholder.
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BUCHANAN v CRISLER

Docket No. 337720. Submitted February 14, 2018, at Lansing. Decided
February 22, 2018, at 9:00 a.m.

Stacia Buchanan filed a petition in the Ingham Circuit Court,
seeking an ex parte personal protection order (PPO) under MCL
600.2950a(1) against John K. Crisler on the basis that Crisler had
stalked her as defined in MCL 750.411h and MCL 750.411i and
that Crisler had posted messages about her through the Internet,
contrary to MCL 750.411s. Buchanan, an attorney, was appointed
to represent Crisler in 2011 against a criminal charge. Crisler
was convicted after a jury trial, and Buchanan withdrew from the
case after Crisler was sentenced because of a breakdown in the
attorney-client relationship. Crisler asserted that Buchanan had
planned his conviction with the prosecutor and certain district
court judges. From 2011 through 2016, Crisler e-mailed Buch-
anan to express his dissatisfaction with her representation;
posted comments about Buchanan on his website, on Facebook,
and in the comments sections of online news articles; and
“tagged” her on Facebook. Buchanan also had a few in-person
contacts with Crisler. During that period, two strangers contacted
Buchanan by e-mail, informing her of Crisler’s posts; three
colleagues also notified Buchanan of Crisler’s posts. In 2016,
Buchanan sent Crisler a letter, demanding that Crisler stop all
defamation of Buchanan as well as all harassing and intimidating
conduct. In response, Crisler posted the contents of Buchanan’s
letter on Facebook. In November 2016, the court, Laura Baird, J.,
granted the PPO to Buchanan, prohibiting Crisler from, in part,
posting a message about Buchanan through the Internet or any
medium of communication. Crisler moved to terminate the PPO,
claiming that his posts were true regarding Buchanan’s repre-
sentation and that under MCL 750.411s(6), because his online
speech was constitutionally protected by the First Amendment of
the United States Constitution, his posts could not be enjoined
under MCL 750.411s(1). The court, Richard D. Ball, J., denied
Crisler’s motion to terminate the PPO, concluding that Buchanan
was entitled to the PPO under MCL 600.2950a(1) because Crisler
had stalked Buchanan as defined in MCL 750.411h(1) and MCL
750.411i(1) and had violated MCL 750.411s(1) through the mes-
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sages he had posted on Facebook, his website, and online news-
paper comments sections. The court reasoned that Crisler’s posts
were not constitutionally protected speech because the posts were
intended to harass or humiliate Buchanan. Crisler appealed.

The Court of Appeals held:

1. MCL 600.2950a(1) provides that in nondomestic matters,
an individual may petition for a PPO to enjoin a person from
posting a message contrary to MCL 750.411s and from stalking
as defined in MCL 750.411h or MCL 750.411i. Relief may not be
granted under MCL 600.2950a(1) unless the petition alleges
facts that constitute stalking as defined in MCL 750.411h or
MCL 750.411i or conduct that is prohibited under MCL
750.411s. On appeal, Crisler did not challenge the restrictions
placed on his conduct that implicated MCL 750.411h and MCL
750.411i but challenged the PPO to the extent that it enjoined
his posting of online messages about Buchanan. MCL
750.411s(1) prohibits a person from posting a message through
the use of any medium of communication without the victim’s
consent if (1) the person knows or has reason to know that
posting the message could cause two or more separate noncon-
tinuous acts of unconsented contact with the victim, (2) posting
the message is intended to cause conduct that would make the
victim feel terrorized, frightened, intimidated, threatened, ha-
rassed, or molested, (3) conduct arising from posting the mes-
sage would cause a reasonable person to suffer emotional
distress and to feel terrorized, frightened, intimidated, threat-
ened, harassed, or molested, and (4) conduct arising from
posting the message causes the victim to suffer emotional
distress and to feel terrorized, frightened, intimidated, threat-
ened, harassed, or molested; courts must determine that the
posted message violated each of the MCL 750.411s(1) elements
to qualify as a basis for issuing a PPO under MCL 600.2950a(1).
The statute is designed to prohibit cyberstalking by proxy and
cyberharassment by proxy, and the focus of the statute is on the
unconsented contacts that occur because of the posts—resulting
in the harassment of the victim—not the actual posts them-
selves; a stalker uses other persons to harass the victim when
the stalker posts a message that leads to unconsented contact.
MCL 750.411s(8)(i) provides that the truthfulness of a posted
message is not relevant when determining whether the message
was posted in violation of MCL 750.411s(1).

2. The First Amendment of the United States Constitution
and Article 1, § 5 of Michigan’s 1963 Constitution protect a
person’s right to freedom of speech, which includes speech over
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the Internet. However, speech integral to criminal conduct is not
constitutionally protected when the speech serves solely to imple-
ment a stalker’s criminal purpose in intentionally harassing the
victim. Courts must review First Amendment challenges to
cyberstalking statutes on a case-by-case basis to determine
whether the speech-integral-to-criminal-conduct exception ap-
plies. The analysis includes a determination of whether the
victim is a public or private figure and whether the topic of the
message is one of public concern. In other words, while messages
posted to harass a private individual may be enjoined, cyberstalk-
ing laws may not be used to restrict speech that relates to a public
figure and matters of public concern. In that regard, before a
court may enjoin an individual from posting a message in
violation of MCL 750.411s, the court must find that a prior
posting violates the statute by focusing on (1) the actor’s intent
when posting the message and (2) the effect of the conduct arising
from the message. Posting a message in violation of MCL
750.411s is not protected by the right to freedom of speech
because in that situation, the message is integral to the harass-
ment of the victim insofar as it leads to, and is intended to cause,
unconsented contacts that terrorize, frighten, intimidate,
threaten, harass, or molest the victim. When an actor asserts that
the actor’s postings involve a matter of public concern, the court
must consider the content, form, and context of the online
postings to determine whether they involve constitutionally pro-
tected speech on a matter of public concern. A court may enjoin an
actor from posting messages that violate MCL 750.411s if the
court determines that constitutionally protected speech will not
be inhibited.

3. In this case, the trial court concluded that Crisler violated
MCL 750.411s(1) and on that basis enjoined Crisler’s posts
regarding Buchanan; the court did not issue the PPO on the
basis of a finding that Crisler had defamed Buchanan. Because
MCL 750.411s(8)(1) provides that the truthfulness of posted
messages is not relevant when determining whether a person
has violated MCL 750.411s(1), the trial court did not abuse its
discretion by excluding Crisler’s evidence regarding Buchanan’s
representation during his criminal trial. However, the trial
court failed to make the requisite factual findings before con-
cluding that Crisler’s postings violated MCL 750.411s. The court
erred by focusing on the effect the content of Crisler’s postings
had on Buchanan instead of focusing on the effect of the
conduct—specifically, the unconsented contacts—that occurred
because of the posts, how those unconsented contacts made
Buchanan feel, and how a reasonable person would feel after
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receiving those contacts. The trial court also erred as a matter of
law to the extent that it concluded it was irrelevant whether
Crisler intended to harass Buchanan through the postings. MCL
750.411s(1)(b) plainly mandates that an actor posting a message
must intend to cause conduct that would make the victim feel
terrorized, frightened, intimidated, threatened, harassed, or
molested, and the trial court failed to determine whether by
posting the messages Crisler intended to cause conduct that
would violate MCL 750.411s and whether Crisler knew or
should have known that his posts could cause unconsented
contacts. The case was remanded for the trial court to address
whether Crisler’s postings violated MCL 750.411s.

Affirmed in part, vacated in part, and remanded for further
proceedings.

1. PERSONAL PROTECTION ORDERS — STALKING — REQUIREMENTS FOR ISSUING
PERSONAL PROTECTION ORDERS.

MCL 600.2950a(1) provides that in nondomestic matters an indi-
vidual may petition for a PPO to enjoin a person from posting a
message contrary to MCL 750.411s if the petition alleges facts
that constitute conduct that is prohibited under MCL 750.411s;
under MCL 750.411s(1), a person may not post a message through
the use of any medium of communication without the victim’s
consent if (1) the person knows or has reason to know that posting
the message could cause two or more separate noncontinuous acts
of unconsented contact with the victim, (2) posting the message is
intended to cause conduct that would make the victim feel
terrorized, frightened, intimidated, threatened, harassed, or mo-
lested, (3) conduct arising from posting the message would cause
a reasonable person to suffer emotional distress and to feel
terrorized, frightened, intimidated, threatened, harassed, or mo-
lested, and (4) conduct arising from posting the message causes
the victim to suffer emotional distress and to feel terrorized,
frightened, intimidated, threatened, harassed, or molested; the
court must determine that a prior posted message violated each of
the MCL 750.411s(1) elements before issuing a PPO under MCL
600.2950a(1).

2. PERSONAL PROTECTION ORDERS — STALKING — POSTED MESSAGES — TRUTH-
FULNESS OF POSTED MESSAGES NOT RELEVANT.
Under MCL 750.411s(8)(i), the truthfulness of a posted message is
not relevant for purposes of determining whether a message was
posted in violation of MCL 750.411s(1) (MCL 600.2950a(1)).
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3. CONSTITUTIONAL LAW — FIRST AMENDMENT — SPEECH-INTEGRAL-TO-CRIMINAL-
CoNDUCT EXCEPTION — PERSONAL PROTECTION ORDERS — STALKING —
CASE-BY-CASE ANALYSIS.

Speech integral to criminal conduct is not constitutionally protected
when the speech serves solely to implement a stalker’s criminal
purpose in intentionally harassing the victim; a court must
review First Amendment challenges to cyberstalking statutes on
a case-by-case basis to determine whether the speech-integral-to-
criminal-conduct exception applies; a court must determine
whether the victim is a public or private figure and whether the
topic of the message is one of public concern; while messages
posted to harass a private individual may be enjoined, cyberstalk-
ing laws may not be used to restrict speech that relates to a public
figure and matters of public concern; before a court may enjoin an
individual from posting a message in violation of MCL 750.411s,
the court must find that a prior posting violates the statute by
focusing on (1) the actor’s intent when posting the message and
(2) the effect of the conduct arising from the message; if an actor
asserts that the actor’s postings involve a matter of public
concern, the court must consider the content, form, and context of
the online postings to determine whether they involve constitu-
tionally protected speech on a matter of public concern (US Const,
Am I; Const 1963, art 1, § 5).

Mallory, Lapka, Scott & Selin (by Keldon K. Scott)
for Stacia Buchanan.

J. Nicholas Bostic for John K. Crisler.

Before: CAVANAGH, P.J., and HOEKSTRA and BECKERING,
JdJ.

HOEKSTRA, J. In November 2016, petitioner, Stacia
Buchanan, obtained an ex parte personal protection
order (PPO) against respondent, John Crisler. Crisler
filed a motion to terminate the PPO, and his motion
was denied in March 2017. Crisler now appeals as of
right the denial of his motion to terminate the PPO.
For the reasons explained in this opinion, we vacate
the trial court’s order to the extent it relates to
Crisler’s online postings, and we remand for a deter-
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mination of whether Crisler’s posts violated MCL
750.411s(1). In all other respects, we affirm.

I. FACTS AND PROCEDURAL HISTORY

Buchanan is a licensed Michigan attorney. In 2011,
she was appointed by the 55th District Court to repre-
sent Crisler against a criminal charge of misdemeanor
domestic violence. Following a jury trial, Crisler was
convicted. Buchanan represented Crisler through sen-
tencing, but she withdrew from the case before the
matter of restitution had been resolved because of a
breakdown of the attorney-client relationship.

Crisler was highly dissatisfied with Buchanan’s
representation during the criminal proceedings. After
Buchanan withdrew from Crisler’s criminal case,
Crisler made efforts to communicate this dissatisfac-
tion to Buchanan personally and to broadcast his
dissatisfaction on the Internet. Crisler’s first such
contact with Buchanan occurred on November 10,
2011, when Crisler sent Buchanan an e-mail, which
stated:

Ms. Buchanan:

We have proof positive you aided and abetted the
Prosecution.

Do you remember when I promised I would make you
famous?

(and all through legal, moral and ethical means).
Be well!

Regards,

John Crisler DO

Anti-Aging Medicine

Buchanan responded to this e-mail on the same day,
informing Crisler that she no longer represented him
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and that his e-mail was “unnecessary and unwanted.”
Buchanan instructed Crisler not to e-mail her again.

Over the next several years, Crisler repeatedly
posted comments about Buchanan on his website, on
Facebook, and occasionally in the comments sections
of online news articles. Briefly stated, in these various
online postings, Crisler expressed his dissatisfaction
with Buchanan’s representation during the criminal
proceedings. Crisler believed that Buchanan, along
with the prosecutor and district court judges, had
“planned” his conviction, and his postings constitute a
long list of complaints about Buchanan’s performance
as his attorney as well as allegations against the
district court judges and the prosecutor.

In 2012, Buchanan received e-mails from two strang-
ers, informing her of Crisler’s online postings. In par-
ticular, on August 16, 2012, someone named Michael
Scally e-mailed Buchanan to inform her that Crisler
had made a number of defamatory posts about her on
the Internet. Scally’s e-mail contained links to Inter-
net postings by Crisler. Similarly, on October 7, 2012,
someone named Charles Grashow e-mailed Buchanan
to ask whether she was aware of what Crisler was
posting about her online. Grashow’s e-mail contained
a link to Crisler’s website and a suggestion that
Buchanan “go thru it — a fun read.” Both Scally and
Grashow were strangers to Buchanan.

On February 28, 2013, Crisler again e-mailed Buch-
anan directly, sending a message with links to his
Facebook page and website. The message stated:

Ms. Buchanan—
You are famous!

[Facebook and website links]
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Is this an “unwanted email”? Well, I didn’t “want” you
to purposely destroy my life!

You should be thinking about what you are going to do
when you are no longer an attorney. Right after my REAL
attorney files his Motion with the Circuit Court, I will file
my formal complaint against you with the Michigan
Attorney Grievance Commission.

... you won’t have those two corrupt Judges there to
protect you. They will be busy fielding their own com-
plaints.

One day you are going to tell me why you decided to
destroy my life. There is no way I can ever get back what
you have cost me!

Be well!

Regards,

John Crisler DO

Aside from Crisler’s electronic postings and mes-
sages, Buchanan had a few in-person contacts with
Crisler beginning in April 2015, when Buchanan “ran
into” Crisler in the parking lot of the courthouse.
Crisler did not approach Buchanan, and they did not
speak. However, later that day, Buchanan received an
e-mail from Facebook, informing her that she had been
“tagged” by Crisler. Buchanan immediately adjusted
her Facebook privacy settings to prevent Crisler from
tagging her in the future.

Beginning in April 2015, Buchanan also noticed
Crisler at various running races in which she partici-
pated. Initially, nothing occurred at these races be-
tween Buchanan and Crisler to make Buchanan un-
comfortable. However, on May 6, 2016, Buchanan
again saw Crisler in person at a race. According to
Buchanan, when the race started Crisler “ran past” her
and “got right in front of” her “so that there was no
other runner between” them. Eventually, Crisler
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slowed down enough that Buchanan was able to pass
him and finish the race. After the race, Crisler walked
by Buchanan and brushed her arm with his arm. On
July 31, 2016, Buchanan saw Crisler at another run-
ning race. Crisler did not approach Buchanan, but
Crisler “brushed elbows” with Buchanan’s husband
during the race.

During this time, Crisler’s Internet postings contin-
ued, and several individuals known to Buchanan
alerted her to Crisler’s online postings. For instance, in
June 2016, Buchanan received a telephone call from a
fellow lawyer, informing her that “there was more stuff
going on Facebook.” In August 2016, Buchanan re-
ceived an e-mail from another attorney, who informed
Buchanan that Crisler had posted several messages
about her on Facebook. In October 2016, a prosecutor
contacted Buchanan to inform her that Crisler had
posted statements about her on the Facebook page of
Billie Jo O’Berry, who was, at that time, running for
office. In November 2016, Buchanan also received a
text message from a probation officer, telling her that
there were additional postings about her by Crisler in
the comments section of an online newspaper article
reporting on how “little work” is done by court-
appointed defense attorneys.!

In July 2016, Buchanan sent Crisler a cease-and-
desist letter, demanding that Crisler cease and desist
all defamation of Buchanan as well as all harassing or
intimidating conduct. Buchanan asserted in the letter
that Crisler’s written statements on Facebook and his
website were false and defamatory, and Buchanan
requested a written retraction. Additionally, Buchanan

1 Aside from the e-mail contacts from Scally and Grashow in 2012,
Buchanan personally knew all the other individuals—i.e., the lawyers
and the probation officer—who contacted her about Crisler’s posts.
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indicated that Crisler’s e-mailing her, tagging her on
Facebook, and intentionally making physical contact
with her in a public place were acts of “harassment and
threats.” Buchanan indicated that any additional at-
tempt to contact Buchanan “via e-mail, orally or other-
wise will be considered harassment and stalking.”

On October 15, 2016, Crisler posted the contents of
Buchanan’s cease-and-desist letter on Facebook.
Crisler stated that, since receiving the letter, he had
“not Ceased, nor Desisted, in openly publishing the
truth about how [Buchanan] purposely sold me
out....” Crisler also provided commentary on the
letter, stating that he was “so happy” when he received
the letter in July and that he was “excited at the
prospect” of a lawsuit by Buchanan. Crisler indicated
that he had not provided a retraction to Buchanan. He
went on to deny all allegations of defamation and to
again recount his list of grievances against Buchanan.
Crisler also advised his readers not to hire Buchanan
as an attorney, noting “[slhe may do to you what she
did to me.”

In November 2016, Buchanan petitioned the circuit
court for an ex parte PPO. In her petition, Buchanan
asserted that Crisler stalked her as defined in MCL
750.411h and MCL 750.411i by approaching or con-
fronting her in a public place and sending her mail or
other communications. Additionally, relying on MCL
750.411s, Buchanan maintained that Crisler “post|ed]
a message” about her through the use of any medium
of communication, including the Internet or a com-
puter. Buchanan requested an ex parte order to
prevent Crisler from engaging in these activities. On
November 9, 2016, the circuit court granted Buchan-
an’s petition and entered an ex parte order prohibit-
ing Crisler from (1) “approaching or confronting
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[Buchanan] in a public place or on private property,”
(2) “sending [Buchanan] mail or other communica-
tions,” and (3) “posting a message through the use of
any medium of communication, including the Inter-
net or a computer....”

On November 21, 2016, Crisler moved to terminate
the PPO. A hearing on Crisler’s motion was held on
January 30, 2017, and March 15, 2017. In seeking the
termination of the PPO, Crisler maintained that his
postings about Buchanan’s asserted misconduct in
representing him during his criminal trial were true.
Crisler maintained that he had a First Amendment
right to post the truth about what happened in his
criminal case. On the basis of his contention that his
online speech was constitutionally protected, Crisler
maintained that under MCL 750.411s(6) his postings
could not be enjoined. In support of his argument,
Crisler attempted to introduce evidence and testimony
relating to the truth of his Internet postings. However,
the trial court excluded this evidence, concluding that
it was irrelevant, for purposes of MCL 750.411s,
whether the posts were true.

Following the hearing, the trial court issued a writ-
ten opinion and order denying Crisler’s motion to
terminate the PPO. Relying on MCL 750.411h(1), MCL
750.411i(1), and MCL 750.411s(1), the trial court de-
termined that Crisler stalked Buchanan and that
Buchanan was entitled to a PPO under MCL
600.2950a(1). The trial court explained:

The testimony and evidence in this case show [Crisler]
engaged in a pattern and course of unconsented contact
and conduct by his continuing internet postings relating to
his allegations about the quality of [Buchanan’s] legal
representation, which contact and conduct continued up to
the date [Buchanan] filed her request for a personal
protection order.
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In accordance with the broad scope of the definition of
“credible threat”, the words and actions undertaken by
[Crisler] caused [Buchanan] to reasonably fear for her
safety. That [Crisler] may not have intended to threaten,
intimidate or harass Buchanan is of no consequence since
the focus of the personal protection order statute and the
stalking statutes is on the perception of the victim.

The unpleasant and continuing nature of [Crisler’s]
conduct and words caused distress for [Buchanan] and
caused to [sic] her to feel harassed and intimidated.

[Buchanan] actually suffered emotional distress as a
result of the harassment perpetrated by [Crisler].

[Crisler] stalked [Buchanan] within the meaning of the
applicable statutes.

The trial court also more specifically addressed
Crisler’s First Amendment arguments relating to his
Internet postings. The trial court recognized that un-
der MCL 750.411s(6), a PPO cannot be used to prohibit
constitutionally protected speech. However, referring
to definitions from lay Internet sources, the trial court
determined that Crisler had engaged in “cyberbully-
ing” and “Facebook stalking.” The trial court concluded
that Crisler’s posts were not constitutionally protected
speech because the postings “were obviously intended
to harass and/or humiliate” Buchanan. Ultimately, the
trial court denied Crisler’s motion to terminate the
PPO. Crisler now appeals as of right.

II. ANALYSIS

Crisler argues that his online postings about Buch-
anan are protected by the First Amendment, and
Crisler contends that the trial court erred by restrict-
ing his online postings without properly considering
whether Crisler’s posts were protected speech. Specifi-
cally, Crisler asserts that he can prove the truthfulness
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of his complaints about Buchanan, and he maintains
that if his posts are not defamatory, his online speech
cannot be restricted because MCL 750.411s(6) pre-
vents courts from using a PPO to restrict constitution-
ally protected speech. Crisler asserts that the trial
court improperly excluded Crisler’s evidence regarding
the truthfulness of his postings, because the evidence
was relevant to determining whether the postings
were defamatory. Additionally, Crisler argues that in
restricting Crisler’s speech, the trial court failed to
properly apply MCL 750.411s and erred by using lay
definitions from the Internet to define “cyberbullying”
and “Facebook stalking.” Crisler maintains that his
posts regarding the efficacy of public defenders and
collusion between Buchanan, the district court judges,
and the prosecution involve an important matter of
public concern. According to Crisler, before restricting
his speech, the trial court should have balanced the
interests involved and required Buchanan to articulate
a compelling reason to restrict Crisler’s posts.

A. STANDARDS OF REVIEW

Issues of constitutional law, including the applica-
tion of the First Amendment, are reviewed de novo.
Sarkar v Doe, 318 Mich App 156, 167; 897 NW2d 207
(2016) (quotation marks omitted). Questions of statu-
tory interpretation are also reviewed de novo. Lear
Corp v Dep’t of Treasury, 299 Mich App 533, 537; 831
NW2d 255 (2013). “A trial court’s ruling on the admis-
sion or exclusion of evidence is reviewed for an abuse of
discretion.” Reed v Reed, 265 Mich App 131, 160; 693
NW2d 825 (2005). “An abuse of discretion occurs when
the court’s ruling is outside the range of reasonable
and principled outcomes.” Barr v Farm Bureau Gen Ins
Co, 292 Mich App 456, 458; 806 NW2d 531 (2011).
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B. OVERVIEW OF POSTING A MESSAGE UNDER MCL 750.411s

In this case, the PPO in question prevents Crisler
from: (1) “approaching or confronting [Buchanan] in a
public place or on private property,” (2) “sending mail
or other communications” to Buchanan, and (3) “post-
ing a message through the use of any medium of
communication, including the Internet or a com-
puter ....” On appeal, Crisler does not appear to
challenge the restrictions placed on the first two
courses of conduct, which consist of conduct aimed
directly at Buchanan that implicates MCL 750.411h
and MCL 750.411i.2 The only dispute on appeal relates
to whether Crisler’s posting of online messages about
Buchanan may be enjoined under MCL 750.411s or
whether the conduct is protected by the First Amend-
ment.

Under MCL 600.2950a(1), in nondomestic matters,
an individual may petition for a PPO to enjoin, among
other activities, “posting a message” contrary to MCL
750.411s. In particular, MCL 600.2950a(1) provides:

[Aln individual may petition the family division of circuit
court to enter a personal protection order to restrain or
enjoin an individual from engaging in conduct that is
prohibited under section 411h, 411i, or 411s of the Michi-
gan penal code, 1931 PA 328, MCL 750.411h, 750.411i, and
750.411s. Relief under this subsection shall not be granted

2 Both MCL 750.411h(1)(d) and MCL 750.411i(1)(e) prohibit “stalk-
ing,” which the statutes define as a “willful course of conduct involving
repeated or continuing harassment . . ..” The term “harassment” refers
to “conduct directed toward a victim that includes, but is not limited to,
repeated or continuing unconsented contact . ...” MCL 750.411h(1)(c)
and MCL 750.411i(1)(d). In both statutes, the term “unconsented
contact” includes “[s]ending mail or electronic communications to th[e]
individual” and “approaching or confronting th[e] individual in a public
place or on private property.” MCL 750.411h(1)(e)(ii) and (vi); MCL
750.411i(1)(H(EE) and (vi).
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unless the petition alleges facts that constitute stalking as
defined in section 411h or 411i, or conduct that is prohib-
ited under section 411s, of the Michigan penal code, 1931
PA 328, MCL 750.411h, 750.411i, and 750.411s.

MCL 750.411s is a criminal statute, found in the
Michigan Penal Code, which, if certain criteria are
met, prohibits posting a message about an individual
without that individual’s consent. In relevant part, the
statute states:

(1) A person shall not post a message through the use of
any medium of communication, including the Internet or a
computer, computer program, computer system, or com-
puter network, or other electronic medium of communica-
tion, without the victim’s consent, if all of the following
apply:

(a) The person knows or has reason to know that
posting the message could cause 2 or more separate
noncontinuous acts of unconsented contact with the vic-
tim.

(b) Posting the message is intended to cause conduct
that would make the victim feel terrorized, frightened,
intimidated, threatened, harassed, or molested.

(¢) Conduct arising from posting the message would
cause a reasonable person to suffer emotional distress and
to feel terrorized, frightened, intimidated, threatened,
harassed, or molested.

(d) Conduct arising from posting the message causes
the victim to suffer emotional distress and to feel terror-
ized, frightened, intimidated, threatened, harassed, or
molested.

(6) This section does not prohibit constitutionally pro-
tected speech or activity.
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(8) As used in this section:

(g) “Emotional distress” means significant mental suf-
fering or distress that may, but does not necessarily,
require medical or other professional treatment or coun-
seling.

(i) “Post a message” means transferring, sending, post-
ing, publishing, disseminating, or otherwise communicat-
ing or attempting to transfer, send, post, publish, dissemi-
nate, or otherwise communicate information, whether
truthful or untruthful, about the victim.

(G) “Unconsented contact” means any contact with an-
other individual that is initiated or continued without that
individual’s consent or in disregard of that individual’s
expressed desire that the contact be avoided or discontin-
ued. Unconsented contact includes any of the following:

(@) Following or appearing within sight of the victim.

(i1) Approaching or confronting the victim in a public
place or on private property.

(ii1) Appearing at the victim’s workplace or residence.

(iv) Entering onto or remaining on property owned,
leased, or occupied by the victim.

(v) Contacting the victim by telephone.

(vi) Sending mail or electronic communications to the
victim through the use of any medium, including the
internet or a computer, computer program, computer
system, or computer network.

(vii) Placing an object on, or delivering or having
delivered an object to, property owned, leased, or occupied
by the victim. [MCL 750.411s.]

MCL 750.411s does not prohibit an actor from post-
ing any and all messages of every kind. Rather, as set
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forth in MCL 750.411s(1)(a), posting a message about
the victim through any medium of communication,
without the victim’s consent, is prohibited if four basic
elements are met. Notably, the focus of these elements is
on the conduct the actor intended to cause by posting
the message and the effect of that conduct. Specifically,
the first and second elements relate to the knowledge
and intent of the person posting the message in terms of
what conduct would result from the postings, while the
third and fourth elements relate to the effect of the
conduct that occurs because of the postings. That is, to
violate the statute, when posting the message, the actor
must know, or have reason to know, that posting the
message “could cause” 2 or more separate noncontinu-
ous acts of “unconsented contact.” MCL 750.411s(1)(a)
(emphasis added). Additionally, in terms of the actor’s
intent, posting the message must be “intended to cause
conduct that would make the victim feel terrorized,
frightened, intimidated, threatened, harassed, or mo-
lested.” MCL 750.411s(1)(b) (emphasis added). Regard-
ing the effect of this conduct on the victim, there is both
an objective and subjective requirement. The conduct
arising from posting the message must be such that (1)
it “would cause a reasonable person to suffer emotional
distress and to feel terrorized, frightened, intimidated,
threatened, harassed, or molested,” MCL 750.411s(1)(c),
and (2) it actually “causes the victim to suffer emotional
distress and to feel terrorized, frightened, intimidated,
harassed, or molested,” MCL 750.411s(1)(d).

Considering these elements, it appears that the
statute is designed to prohibit what some legal schol-
ars have referred to as “cyberstalking by proxy” or
“cyberharassing by proxy.” In other words, as made

3 See House Legislative Analysis, HB 6052 (October 4, 2000). See also
O’Connor, Cutting Cyberstalking’s Gordian Knot: A Simple and Unified
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plain by the statute, it is not the postings themselves
that are harassing to the victim; rather, it is the
unconsented contacts arising from the postings that
harass the victim. In particular, the statute envisions a
scenario in which a stalker posts a message about the
victim, without the victim’s consent, and as a result of
the posting, others initiate unconsented contacts with
the victim. These unconsented contacts, arising from
the stalker’s postings, result in the harassment of the
victim. In this manner, by posting a message that leads
to unconsented contact, the stalker is able to use other
persons to harass the victim.

For example, there have been cases of cyberstalking
by proxy in which a stalker posts messages with sexual
content about the victim and suggests that the victim
is interested in sexual contact. See, e.g., United States
v Sayer, 748 F3d 425, 428 (CA 1, 2014).* In that
situation, third parties read the message and contact
the victim, expecting sex. See, e.g., id. See also
O’Connor, Cutting Cyberstalking’s Gordian Knot, 43
Seton Hall L. Rev 1007, 1009 (2013). In a somewhat
more benign example, in a Massachusetts case, harass-
ers posted false advertisements online, suggesting that
the victims had something for sale or to give away for
free; as a result of these advertisements, the victims
received numerous phone calls and visits at their home
about the items. See Commonwealth v Johnson, 470
Mass 300, 303-304; 21 NE3d 937 (2014). In each of
these cases, the victim was harassed by the uncon-
sented contacts that arose from the online postings. As

Statutory Approach, 43 Seton Hall L. Rev 1007, 1009, 1013 (2013);
Fukuchi, A Balance of Convenience: The Use of Burden-Shifting Devices
in Criminal Cyberharassment Law, 52 B C L Rev 289, 293-294 (2011).

4 Although not binding, lower federal court decisions may be consid-
ered persuasive. Abela v Gen Motors Corp, 469 Mich 603, 607; 677
NW2d 325 (2004).
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written, MCL 750.411s is designed to address situa-
tions in which the victim is harassed by conduct
arising from the posts.

Under MCL 600.2950a(1), an individual who en-
gages in stalking as defined in MCL 750.411h and MCL
750.411i or who violates MCL 750.411s may be prohib-
ited from posting messages that violate MCL 750.411s.
However, because MCL 750.411s provides specific cri-
teria for what it means to “post a message,” the only
postings that may be prohibited under MCL 750.411s
are those that violate the statute. Consequently, to
prohibit postings under MCL 750.411s, there must be a
determination that the postings in question violate the
elements set forth in the statute.

C. THE FIRST AMENDMENT

“The First Amendment of the United States Con-
stitution provides that “‘Congress shall make no
law . .. abridging the freedom of speech....”
Thomas M Cooley Law Sch v Doe 1, 300 Mich App 245,
255-256; 833 NW2d 331 (2013), quoting US Const, Am
I. The Michigan Constitution provides the same pro-
tection under Const 1963, art 1, § 5, which states that
“‘[e]lvery person may freely speak, write, express and
publish his views on all subjects, being responsible for
the abuse of such right; and no law shall be enacted to
restrain or abridge the liberty of speech.’” Thomas M
Cooley Law Sch, 300 Mich App at 256, quoting Const
1963, art 1, § 5 (alteration in original). Speech over the
Internet is protected “to the same extent as speech over
other media . . ..” Sarkar, 318 Mich App at 174 (quota-
tion marks and citation omitted). However, the freedom
of speech is not absolute, and there are “certain catego-
ries of speech” that are not protected by the First
Amendment. Thomas M Cooley Law Sch, 300 Mich App
at 256-257. “These historic and traditional categories
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long familiar to the bar—including obscenity, defama-
tion, fraud, incitement, and speech integral to criminal
conduct—are well-defined and narrowly limited classes
of speech, the prevention and punishment of which have
never been thought to raise any Constitutional prob-
lem.” United States v Stevens, 559 US 460, 468-469; 130
S Ct 1577; 176 L Ed 2d 435 (2010) (quotation marks and
citations omitted).

1. DEFAMATION

In large part, Crisler’s First Amendment arguments
relate to defamation and the assertion that, if his
postings are true, they cannot be restricted. According
to Crisler, the trial court abused its discretion by
refusing to admit Crisler’s evidence regarding Buchan-
an’s representation during his criminal trial. Had this
evidence been considered, Crisler maintains that he
could have established the truth of his postings and the
trial court could not have prohibited him from publish-
ing this truthful information. We disagree.

“A communication is defamatory if it tends to lower
an individual’s reputation in the community or deters
third persons from associating or dealing with that
individual.” Ireland v Edwards, 230 Mich App 607,
614; 584 NW2d 632 (1998). “Statements that are not
protected [by the First Amendment] and therefore are
actionable include false statements of fact, i.e., those
that state actual facts but are objectively provable as
false and direct accusations or inferences of criminal
conduct.” Kevorkian v American Med Ass’n, 237 Mich
App 1, 8; 602 NW2d 233 (1999). The elements of
defamation vary depending on whether the defamed
individual is a public or private figure and on whether
the topic is one of public concern. See Rouch v Enquirer
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& News of Battle Creek (After Remand), 440 Mich 238,
252; 487 NW2d 205 (1992); Kevorkian, 237 Mich App at
9.

Although statements that are defamatory are not
protected under the First Amendment, Kevorkian, 237
Mich App at 8, it does not follow that truth is a defense
to a PPO prohibiting postings that violate MCL
750.411s. Quite simply, Crisler’s defamation argu-
ments lack merit for the simple reason that defamation
is not the only type of speech exempted from First
Amendment protections. And in this case, the trial
court did not prohibit Crisler’s speech because it had
concluded that Crisler defamed Buchanan. Rather, the
trial court entered a PPO to prevent Crisler from
posting a message in violation of MCL 750.411s. Under
MCL 750.411s(8)(i), the truthfulness of the messages is
irrelevant to whether Crisler violated the statute. In
these circumstances, because his speech was not re-
stricted on the basis of a finding of defamation,
Crisler’s evidence regarding the truthfulness of his
postings was not relevant, and it was not admissible.
See MRE 401; MRE 402. Instead, as discussed later,
regardless of whether the speech is defamatory, speech
may be prohibited under the statute when it is integral
to the commission of a crime.

2. SPEECH INTEGRAL TO CRIMINAL CONDUCT

Aside from his defamation arguments, Crisler main-
tains that the trial court failed to properly apply MCL
750.411s and that the court erred by restricting his
speech based on the conclusion that Crisler had en-
gaged in “cyberbullying” and “Facebook stalking” as
defined by lay dictionary sources. Crisler also contends
that his speech relating to Buchanan’s performance as
a public defender and a conspiracy between Buchanan,
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the district court judges, and the prosecutor relates to
a matter of significant public concern that should not
be restricted absent a compelling reason. Essentially,
Crisler argues that the trial court failed to make
findings that would warrant the restriction of his
speech as a violation of MCL 750.411s. Although
Crisler does not refer to the speech-integral-to-
criminal-conduct exception, in our judgment, his argu-
ments implicate the exception.

The speech-integral-to-criminal-conduct exception
has its origins in Giboney v Empire Storage & Ice Co,
336 US 490; 69 S Ct 684; 93 L Ed 834 (1949). In
Giboney, by picketing with placards bearing written
messages, union members attempted to coerce a busi-
ness into signing an illegal agreement not to do busi-
ness with nonunion members. Id. at 492-493. Reason-
ing that the picketers’ “sole, unlawful immediate
objective” was to induce the business to violate the law,
the Court rejected the assertion that the picketers’
conduct was shielded by the First Amendment, ex-
plaining that “placards used as an essential and in-
separable part of a grave offense against an important
public law cannot immunize that unlawful conduct
from state control.” Id. at 502. More broadly, the
Giboney Court stated that “it has never been deemed
an abridgement of freedom of speech or press to make
a course of conduct illegal merely because the conduct
was in part initiated, evidenced, or carried out by
means of language, either spoken, written, or printed.”
Id. On the basis of this reasoning, courts have recog-
nized that, for example, “there is no First Amendment
protection for offers to engage in illegal transactions,
offers to provide or requests to obtain unlawful mate-
rial, and speech in furtherance of a conspiracy.” United
States v Matusiewicz, 84 F Supp 3d 363, 369 (D Del,
2015) (quotation marks and citation omitted).
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Relevant to this case, several courts have also relied
on the speech-integral-to-criminal-conduct exception
in rejecting First Amendment challenges to stalking
statutes, including cyberstalking statutes. See, e.g.,
Sayer, 748 F3d at 433-434; United States v Petrovic,
701 F3d 849, 855 (CA 8, 2012); United States v Osinger,
753 F3d 939, 947-948 (CA 9, 2014); Matusiewicz, 84 F
Supp 3d at 372-373; Johnson, 470 Mass at 310; United
States v Sergentakis, opinion of the United States
District Court for the Southern District of New York,
issued June 15, 2015 (Case No. 15-cr-33 (NSR)), p 7.
See also People v White, 212 Mich App 298, 311; 536
NW2d 876 (1995) (rejecting a free-speech challenge to
MCL 750.411h and MCL 750.411i because stalking
involved a course of conduct consisting of speech com-
bined with conduct). “The government has a strong and
legitimate interest in preventing the harassment of
individuals.” Thorne v Bailey, 846 F2d 241, 243 (CA 4,
1988). See also United States v Lampley, 573 F2d 783,
787 (CA 3, 1978) (“Congress had a compelling interest
in the protection of innocent individuals from fear,
abuse or annoyance at the hands of persons who
employ the telephone, not to communicate, but for
other unjustifiable motives.”). And when the govern-
ment enacts laws to prevent these types of harass-
ment, any expressive aspects of speech are not pro-
tected under the First Amendment when the speech, as
an integral part of criminal conduct, serves solely to
implement the stalker’s criminal purpose in intention-
ally harassing the victim. See Sayer, 748 F3d at 434;
Osinger, 753 F3d at 947.

Similarly, in our judgment, posting a message in
violation of MCL 750.411s would not constitute pro-
tected speech because the message is integral to the
harassment of the victim insofar as it leads to, and is
intended to cause, unconsented contacts that terrorize,
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frighten, intimidate, threaten, harass, or molest the
victim. Analogously to the picketers in Giboney, an
individual posting a message in violation of MCL
750.411s acts with the unlawful objective to induce a
criminal course of conduct by prompting others to
engage in unconsented contacts with the victim that
amount to harassment. While there may generally be a
right to express one’s views online, no one has the right
to intentionally lead others to engage in unconsented
contacts that amount to harassment. See State v Car-
penter, 171 P3d 41, 58 (Alas, 2007) (finding that under
the First Amendment, a radio personality could ridi-
cule local critics on-air but that he could not call on
listeners to engage in harassment). Generally speak-
ing, because posting a message in violation of MCL
750.411s constitutes speech integral to criminal con-
duct, the message is not protected.

However, we note that courts and scholars have
cautioned against applying Giboney’s speech-integral-
to-criminal-conduct exception too broadly, particularly
in the context of harassment provisions. “Under the
broadest interpretation, if the government criminal-
ized any type of speech, then anyone engaging in that
speech could be punished because the speech would
automatically be integral to committing the offense.”
Matusiewicz, 84 F Supp at 369. Indeed, read broadly,
statutes regarding “criminal harassment would curb
speech ranging from a person submitting a Facebook
post excoriating an ex-lover for cheating, to the cre-
ation of offensive political flyers criticizing a city coun-
cil member.” State v Burkert, 444 NdJ Super 591, 602;
135 A3d 150 (App Div, 2016). Particular concern is
often expressed over harassment laws that could be
used to prohibit public discourse about public figures
and public concerns:



2018] BUCHANAN V CRISLER 187

Under [the speech integral to criminal conduct] rationale,
any repeated online speech—including public political
ridicule of politicians, journalists, businesspeople, reli-
gious figures, and others—that intentionally causes sub-
stantial emotional distress would be constitutionally un-
protected.

After all, many political attacks, especially if they are
successful in revealing their target’s misdeeds, can inflict
substantial emotional distress. The loss of a place of honor,
or even the prospect of such a loss, is naturally extremely
distressing. So is the sense that hundreds of thousands of
people are being persuaded to view you with contempt.

And many of the most effective attacks come from
people who have long been the target’s enemy, whether
those people are politicians who have fought with the
target, or journalists or activists who have long viewed the
target as dishonest or evil. Those speakers may well be
seen as speaking with the intent of substantially distress-
ing the target (likely intertwined with other motivations).
Under the terms of the federal statute, there is nothing to
keep this statute from covering such “conduct” in the form
of repeated public ridicule, release of damaging facts
about the target, and the like. [Volokh, The “Speech
Integral To Criminal Conduct” Exception, 101 Cornell L
Rev 981, 1040-1041 (2016).]

These same concerns hold true for Michigan’s cyber-
stalking statute. For instance, if someone has the
intent to harass and cause emotional distress to a
politician or other public figure, online postings dispar-
aging the politician’s viewpoint and encouraging
people to contact the person in question could be
criminalized under MCL 750.411s if the unconsented
contacts result in the politician feeling harassed. Of
course, MCL 750.411s(6) provides that the statute does
not prohibit constitutionally protected speech. But this
provision merely begs the question of how it should be
determined whether speech integral to violating MCL
750.411s is protected.
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Faced with similar concerns, courts analyzing First
Amendment challenges relating to online postings and
harassment often use a case-specific approach to deter-
mine whether the speech-integral-to-criminal-conduct
exception may be applied. In particular, analogously to
the defamation context, this analysis often hinges on
whether the victim is a public or private figure and
whether the topic is one of public concern. For ex-
ample, in United States v Cassidy, 814 F Supp 2d 574,
583 (D Md, 2011), the court determined that a cyber-
stalking statute was unconstitutional as applied when
the alleged stalker used Twitter and a blog to harass a
well-known Buddhist religious leader. In reaching this
conclusion, the court repeatedly emphasized that the
victim was a public figure and that the content of the
posts—which included attacks on her character and
qualifications as a religious leader—were matters of
public concern. Id. at 583, 586. In contrast to Cassidy,
in cases such as Sayer, Petrovic, and Osinger, which
concluded that online postings amounted to cyber-
stalking and not protected speech, the stalkers posted
purely private information—specifically highly per-
sonal sexual content—about private individuals.
Osinger, 753 F3d at 948; Petrovic, 701 F3d at 855-856;
Sayer, 748 F3d at 428. When these various cases are
read together, it becomes clear that while messages
posted to harass a private individual may be enjoined,
cyberstalking laws may not be used to restrict speech
that relates to a public figure or matters of public
concern. See Matusiewicz, 84 F Supp 3d at 371-372;
Sergentakis, unpub op at 4. We find these cases per-
suasive, and we hold that when the argument is raised
that MCL 750.411s is being used to prohibit constitu-
tionally protected speech relating to a matter of public
concern, it must be determined whether the postings
are intended solely to cause conduct that will harass a



2018] BUCHANAN V CRISLER 189

private victim in connection with a private matter or
whether the publication of the information relates to a
public figure and an important public concern.® See
Matusiewicz, 84 F Supp 3d at 371-372; Sergentakis,
unpub op at 4-7.

Relevant to this analysis, the First Amendment
affords the highest protection to public speech about
public figures. Locricchio v Evening News Ass’n, 438
Mich 84, 118; 476 NW2d 112 (1991). With regard to
distinguishing between public and private figures, a
public figure is someone “who, by reason of the notori-
ety of their achievements or the vigor and success with
which they seek the public’s attention, are properly
classed as public figures . ...” Gertz v Robert Welch,
Inc, 418 US 323, 342; 94 S Ct 2997; 41 L. Ed 2d 789
(1974). There are two kinds of public figures: a
“limited-purpose” public figure, who voluntarily injects
himself into a specific public controversy and who is a
public figure with respect to limited issues, and a
“general-purpose” public figure, “who attains such per-
vasive fame or notoriety that he becomes a public
figure for all purposes and in all contexts.” Thomas M
Cooley Law Sch v Kurzon Strauss, LLP, 759 F3d 522,

5 As noted, there are other types of speech that are not constitution-
ally protected, and these types of speech could also be restricted under
MCL 750.411s without raising constitutional concerns. For instance,
there is no constitutional protection for “true threats,” meaning “those
statements where the speaker means to communicate a serious expres-
sion of an intent to commit an act of unlawful violence to a particular
individual or group of individuals.” Virginia v Black, 538 US 343, 359;
123 S Ct 1536; 155 L Ed 2d 535 (2003). While the true-threat exception
could potentially have application in the PPO context, in this case,
Crisler’s statements did not contain threats of violence. Likewise,
defamation could potentially arise in an action involving cyberstalking,
and that type of defamatory speech would not be protected. See, e.g.,
Matusiewicz, 84 F Supp 3d at 371-372. But as discussed, this case did
not involve a determination that Crisler defamed Buchanan.
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527 (CA 6, 2014) (quotation marks and citation omit-
ted). Public-figure status must exist before information
about the person is disclosed to the public and not
because of the notoriety arising because such informa-
tion is made public. Hodgins Kennels, Inc v Durbin,
170 Mich App 474, 483; 429 NW2d 189 (1988), rev’d in
part on other grounds 432 Mich 894 (1989).

In terms of public versus private concerns, “speech
on public issues occupies the highest rung of the
hierarchy of First Amendment values, and is entitled
to special protection.” Snyder v Phelps, 562 US 443,
452; 131 S Ct 1207; 179 L Ed 2d 172 (2011) (quotation
marks and citation omitted). In comparison, “where
matters of purely private significance are at issue,
First Amendment protections are often less rigorous.”
Id. The “boundaries of the public concern test are not
well defined”; but there are “some guiding principles”
that apply to help distinguish public concern from
private matters. Id. (quotation marks and citation
omitted). “Speech deals with matters of public concern
when it can be fairly considered as relating to any
matter of political, social, or other concern to the
community, or when it is a subject of legitimate news
interest; that is, a subject of general interest and of
value and concern to the public.” Id. at 453 (quotation
marks and citations omitted). In addition to content, to
determine whether the speech deals with a matter of
public concern, it is also necessary to consider the form
and context of the postings. Id. at 454. “In considering
content, form, and context, no factor is dispositive, and
it is necessary to evaluate all the circumstances of the
speech, including what was said, where it was said,
and how it was said.” Id. When content is considered
along with the form and context of the messages, it will
become apparent whether postings involve a matter of
public concern or whether the postings are a thinly
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veiled attempt to immunize a private harassment
campaign as a matter of public concern.® See, e.g.,
Sergentakis, unpub op at 4-7.

In sum, to enjoin an individual from posting a
message in violation of MCL 750.411s, there must first
be a finding that a prior posting violates that statute.
This inquiry requires the trial court to make a factual
determination regarding the elements of MCL
750.411s, focusing on the actor’s intent in posting the
message and the effect of the conduct arising from the
message. If it is determined that the actor has violated
MCL 750.411s, the trial court should then consider the
nature of the postings that will be restricted to ensure
that constitutionally protected speech will not be in-
hibited by enjoining an individual’s online postings.”
MCL 750.411s(6). While the government has an inter-
est in preventing the harassment of private individuals
in relation to private matters, MCL 750.411s may not
be employed to prevent speech relating to public fig-
ures on matters of public concern. Consequently, when
it is asserted that the postings involve a matter of
public concern, the court must consider the content,
form, and context of the online postings to determine
whether they involve constitutionally protected speech
on a matter of public concern. If the court determines
that constitutionally protected speech will not be in-
hibited, posting a message in violation of MCL
750.411s may be enjoined under MCL 600.2950a(1).

5 For example, with regard to context, an important consideration
may be whether, aside from the online postings, the individual has
undertaken other actions to harass the victim. See Osinger, 753 F3d at
953 (Watford, J., concurring); Sergentakis, unpub op at 4-7.

" See generally Dennis v United States, 341 US 494, 513; 71 S Ct 857,
95 L Ed 1137 (1951) (opinion by Vinson, C.J.) (“When facts are found
that establish the violation of a statute, the protection . . . afforded by
the First Amendment is a matter of law.”).
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D. APPLICATION

Turning to the facts of this case, we agree with
Crisler that the trial court failed to make appropriate
findings to warrant the restriction of his online post-
ings as a violation of MCL 750.411s. Consequently, we
vacate the trial court’s order to the extent it implicates
Crisler’s online postings, and we remand for a deter-
mination of whether Crisler’s posts violated MCL
750.411s(1).8 If the trial court concludes that Crisler
violated MCL 750.411s, the court should also consider
whether Crisler was engaged in constitutionally pro-
tected speech involving a matter of public concern that
may not be prohibited under MCL 750.411s(6).

As we have discussed, MCL 750.411s criminalizes
posting a message in certain circumstances, and to the
extent this posting involves speech, that speech may be
restricted via a PPO under MCL 600.2950a(1). How-
ever, this restriction of speech integral to criminal
conduct is only appropriate when the postings in

8 On appeal, Crisler also argues that the trial court abused its
discretion by admitting samples of his Internet postings without con-
sidering whether Buchanan authenticated the documents within the
meaning of MRE 901. Crisler objected on this basis at the hearing.
However, rather than consider the admissibility of the documents under
MRE 901, the trial court admitted the documents on the basis of the
court’s conclusion that a “somewhat relaxed” version of the rules of
evidence applied. We see no reason why the rules of evidence would not
apply. See MRE 101; MRE 1101. And we agree that the trial court
abused its discretion by admitting the documents in question without
ruling on Crisler’s authentication objection under MRE 901. Neverthe-
less, any error in this regard does not entitle Crisler to relief on appeal
because, in addition to other indications that the posts were written by
Crisler, Crisler fully admitted at the hearing that he had posted
complaints about Buchanan’s representation of him on his website and
Facebook page. Consequently, Crisler is not entitled to relief on the basis
of the trial court’s failure to address Crisler’s objection under MRE 901.
See Landin v Healthsource Saginaw, Inc, 305 Mich App 519, 541; 854
NW2d 152 (2014); MRE 103(a); MCR 2.613(A).
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question violate MCL 750.411s. In the present case,
the trial court failed to make findings that would
warrant this restriction.

Relevant to MCL 750.411s, Crisler posted messages
about Buchanan on his Facebook page, his website,
and in the comments sections of news articles. The
comments consisted of Crisler’s complaints regarding
the quality of Buchanan’s representation in 2011,
including allegations of unethical conduct, collusion
with the prosecutor and trial judges, and more general
complaints relating to her purportedly deficient perfor-
mance as counsel. He also tagged her on Facebook,
thereby posting a link to Buchanan’s Facebook page.
Crisler’s comments were clearly posted on the Internet
without Buchanan’s consent. MCL 750.411s(1). Fur-
ther, while there is no indication that Crisler encour-
aged people to contact Buchanan (indeed, he encour-
aged people not to consult her as an attorney),
Buchanan did receive several contacts relating to the
postings. In 2012, she was contacted by strangers—
Scally and Grashow—informing her of Crisler’s post-
ings about her. In 2016, she was also contacted by
professional colleagues, who informed her that Crisler
had posted about her online. Additionally, because
Crisler “tagged” her on Facebook in 2015, Facebook
sent Buchanan a message informing her that she had
been tagged.

However, when considering whether Crisler’s online
comments should be enjoined for posting a message in
violation of MCL 750.411s, the trial court wholly failed
to consider the elements for posting a message in
violation of MCL 750.411s. First of all, rather than
focusing on the plain language of MCL 750.411s, the
trial court turned to lay sources on the Internet to
conclude that Crisler had engaged in “cyberbullying”
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and “Facebook stalking.” Neither of these definitions
appears in MCL 750.411s, and there is no basis for
turning to these definitions instead of applying the
statutory criteria to determine whether Crisler posted
a message in violation of MCL 750.411s. Second, in
finding that the postings were intended to harass
Buchanan, the trial court erred by focusing on the
effect of Crisler’s postings on Buchanan when, as
discussed, MCL 750.411s criminalizes cyberstalking by
proxy, meaning that the focus should be on the effect of
the conduct arising from Crisler’s postings. In other
words, if Crisler’s postings led people to contact Buch-
anan and if those contacts can be considered uncon-
sented, the correct inquiry for determining whether
Crisler’s posts violated MCL 750.411s is how the con-
tacts from Scally, Grashow, Facebook, and Buchanan’s
professional colleagues made Buchanan feel and how a
reasonable person would feel after receiving those
contacts.® See MCL 750.411s(1)(c) and (d). By instead
focusing on how the content of Crisler’s postings made
Buchanan feel, the trial court failed to correctly con-
sider the elements of the statute.

Third, the trial court expressly stated that, even if
Crisler may not have intended to threaten, intimidate,

9 Specifically, citing information found on the website stopbullying.gov,
the trial court defined “cyberbullying” as “bullying that takes place using
electronic technology. Examples of cyberbullying include mean text mes-
sages or emails, rumors sent by email or posted on social networking
sites, and embarrassing pictures, videos, websites, or fake profiles.”
(Quotation marks omitted.) Likewise, relying on information found on the
website nobullying.com, the trial court defined Facebook stalking as
“attempting to humiliate [a victim] by posting mean-spirited, offensive,
personal, or doctored photos of [the victim] on Facebook, or anywhere
online.” (Quotation marks omitted; alteration in original.)

10 Related to this inquiry, the trial court also failed to address whether
the contacts were “unconsented contacts” as defined in MCL
750.411s(8)(j).
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or harass Buchanan, it was of no consequence “since
the focus of the personal protection order statute and
the stalking statutes is on the perception of the victim.”
To the extent that the trial court intended for this
finding to apply to MCL 750.411s, the trial court
ignored the clear directives in the statute. Specifically,
MCL 750.411s(1)(b) makes plain that, to have posted a
message in violation of MCL 750.411s, Crisler must
have “intended to cause conduct that would make the
victim feel terrorized, frightened, intimidated, threat-
ened, harassed, or molested.” (Emphasis added.) Con-
trary to the trial court’s statement, Crisler’s intent is
relevant under MCL 750.411s. The trial court there-
fore erred by failing to determine whether by posting
the messages Crisler intended to cause conduct that
would meet the criteria of MCL 750.411s. The trial
court also failed to decide whether Crisler knew or
should have known that his posts could cause uncon-
sented contacts. Overall, while prohibiting Crisler
from posting messages about Buchanan online, the
trial court did not make findings that support the
conclusion that Crisler’s postings amounted to a viola-
tion of MCL 750.411s.

Absent appropriate findings under MCL 750.411s, it
is not clear whether Crisler violated MCL 750.411s or
whether his Internet postings could be prohibited
under the statute. The trial court’s failure to address
the elements of MCL 750.411s before restricting
Crisler’s postings is particularly troubling because
whether his online speech may be enjoined as a con-
stitutional matter depends, at least in part, on whether
his speech was integral to criminal conduct that vio-
lated MCL 750.411s. In short, until the trial court
makes findings that support the conclusion that
Crisler violated MCL 750.411s, it was improper to use
the statute as a basis to restrict Crisler’s Internet
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postings. In light of the trial court’s failure to address
whether Crisler’s postings violated MCL 750.411s, we
vacate the trial court’s order regarding Internet post-
ings and remand for a determination of whether
Crisler’s postings violated MCL 750.411s. If the trial
court concludes that Crisler violated MCL 750.411s,
before restricting Crisler’s speech, the court should
also consider Crisler’s argument that he was engaged
in constitutionally protected speech involving a matter
of public concern that may not be prohibited under
MCL 750.411s(6).

We affirm the trial court’s denial of Crisler’s motion
to vacate the PPO insofar as the PPO prohibits Crisler
from approaching Buchanan and sending her mes-
sages directly. However, we vacate the trial court’s
order to the extent it relates to Crisler’s online post-
ings, and we remand for proceedings consistent with
this opinion. We do not retain jurisdiction.

CAVANAGH, P.J., and BECKERING, J., concurred with
HOEKSTRA, J.
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TAYLOR v TAYLOR

Docket No. 336193. Submitted January 9, 2018, at Lansing. Decided
February 22, 2018, at 9:05 a.m.

Dana A. Taylor filed for divorce from William Taylor, Jr., in the
Washtenaw Circuit Court. William moved the trial court to
determine paternity of the five-year-old child born during the
parties’ marriage. William also moved to join the person believed
to be the child’s biological father. The court, Darlene A. O’Brien,
dJ., denied both motions, ruling that the court lacked jurisdiction
because William failed to raise the issue of paternity within three
years of the child’s birth. William appealed by delayed leave
granted.

The Court of Appeals held:

When a child has a presumed father, MCL 722.1441(2)
provides two alternatives for initiating an action to determine
paternity of the child: (1) the presumed father may file an action
within three years of the child’s birth to determine the child’s
paternity, or (2) the presumed father may raise the issue of
paternity in an action for divorce or separate maintenance
involving the child’s mother and presumed father. The trial
court agreed with Dana that William’s motion failed because it
was not brought within the three-year limitations period. But
MCL 722.1441(2) contains the disjunctive word “or,” which
signifies a choice between two alternatives. MCL 722.1441(2)
thus sets forth two situations in which a paternity determina-
tion may be sought, and William properly moved for determina-
tion of paternity in the context of the second situation—an
action for divorce or separate maintenance between the pre-
sumed father and the mother. The three-year limitations period
does not apply when a presumed father raises the issue in an
action for divorce or separate maintenance. The trial court erred
by denying William’s motion on the basis that the issue was
raised more than three years after the child’s birth; that
decision had to be reversed, and the case had to be remanded for
further proceedings.

Reversed and remanded.
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Di1VORCE — CHILDREN — PRESUMED FATHER — CHALLENGING PATERNITY.

Under MCL 722.1441(2), a presumed father may bring an action
to challenge the paternity of a child born during his marriage to
the child’s mother within three years of the child’s birth or a
presumed father may challenge the paternity of a child born
during his marriage to the child’s mother in an action for divorce
or separate maintenance between the presumed father and the
mother without regard to the three-year limitations period.

Fraser Legal, PC (by James Fraser) for William
Taylor, Jr.

Caplan & Associates, PC (by Matthew A. Caplan and
David M. Caplan) for Dana A. Taylor.

Before: MURPHY, P.J., and SAWYER and BECKERING, JdJ.

SAWYER, J. We are asked whether a presumed
father may, in a divorce action, challenge his pater-
nity of a child born during the course of the marriage
despite the fact that he did not raise the issue within
three years of the child’s birth. We conclude that he
may.

The parties were married in 2000. The youngest
child born during the course of the marriage was born
in 2011 while the parties were separated. Both parties
agree that defendant is not the biological father of the
child. In fact, this is supported by a DNA test that
established that there is a 0% probability that defen-
dant is the child’s biological father.

Plaintiff filed for divorce in 2016, when the child
was five years old. Defendant thereafter moved the
trial court for a paternity determination pursuant to
MCL 722.1443(1). Defendant also moved to join the
person believed to be the biological father. The trial
court eventually denied both motions, believing that
it lacked jurisdiction because defendant had not
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raised the issue within three years of the child’s birth.
Defendant now appeals by delayed leave granted, and
we reverse.

Resolution of this case depends on the proper inter-
pretation of this sentence in MCL 722.1441(2):

If a child has a presumed father, a court may determine
that the child is born out of wedlock for the purpose of
establishing the child’s paternity if an action is filed by the
presumed father within 3 years after the child’s birth or if
the presumed father raises the issue in an action for
divorce or separate maintenance between the presumed
father and the mother.[!!

The trial court interpreted this sentence to mean that
the issue must always be raised within three years of
the child’s birth; defendant argues that the three-year
limitation does not apply if the issue is raised in a
divorce action. We agree with defendant’s interpreta-
tion.

We review de novo questions of statutory interpre-
tation.? The word “or” is disjunctive and indicates a
choice between alternatives.®? Thus, MCL 722.1441(2)
presents two alternatives: first, when “an action is
filed by the presumed father within 3 years after the
child’s birth,” and second, when “the presumed father
raises the issue in an action for divorce or separate
maintenance between the presumed father and the
mother.” The three-year limitation only applies in the
first situation, and this case involves the second
situation.

! Defendant is the presumed father because he was married to
plaintiff at the time of the child’s conception or birth. MCL 722.1433(e).

2 Demski v Petlick, 309 Mich App 404, 426; 873 NW2d 596 (2015).

3 Stock Bldg Supply, LLC v Crosswinds Communities, Inc, 317 Mich
App 189, 204; 893 NW2d 165 (2016).
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It is true that the words “or” and “and” are often
used erroneously.* But “the words are not interchange-
able and their strict meaning ‘should be followed when
their accurate reading does not render the sense dubi-
ous’ and there is no clear legislative intent to have the
words or clauses read in the conjunctive.”

There is no clear indication that the Legislature
intended to use the word “and” rather than “or.”
Indeed, doing so would either make no change to the
meaning of the statute or make a dramatic change to
the meaning. If we simply conclude that the Legisla-
ture intended to use “and” instead of “or” the sentence
would read like this:

If a child has a presumed father, a court may determine
that the child is born out of wedlock for the purpose of
establishing the child’s paternity if an action is filed by the
presumed father within 3 years after the child’s birth er
and if the presumed father raises the issue in an action for
divorce or separate maintenance between the presumed
father and the mother.

This reading would seem to present the court with the
same two different avenues to determine that a child
was born out of wedlock without extending the three-
year limitation to divorce and separate maintenance
cases.

To extend the three-year limitation to divorce cases,
we would have to substitute the word “and” for both
“or” and “if” so that the sentence would read as follows:

If a child has a presumed father, a court may determine
that the child is born out of wedlock for the purpose of
establishing the child’s paternity if an action is filed by the

4 Auto-Owners Ins Co v Stenberg Bros, Inc, 227 Mich App 45, 50; 575
NW2d 79 (1997).

5 Id. at 50-51, quoting Esperance v Chesterfield Twp, 89 Mich App 456,
460-461; 280 NW2d 559 (1979) (quotation marks omitted).
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presumed father within 3 years after the child’s birth erif
and the presumed father raises the issue in an action for
divorce or separate maintenance between the presumed
father and the mother.

Not only would this reading achieve plaintiff’s inter-
pretation of applying the three-year limitation to di-
vorce actions, it would also require that the presumed
father raise the issue both in the divorce action and in
a paternity action at the same time. That would create
the additional restriction that there must be a divorce
or separate maintenance action in order to raise the
issue; there is nothing in the statute suggesting that
this is what the Legislature intended. Indeed, it would
take away the husband’s option of challenging the
paternity of a child born during the course of the
marriage without also filing for divorce.

Therefore, we are left with only one rather unre-
markable conclusion: the Legislature intended exactly
what it said. The presumed father may raise the issue
in a paternity action filed within three years of the
child’s birth OR in a divorce action (without regard to
the child’s age). Accordingly, the trial court erred by
denying defendant’s motions on the basis that the
issue was raised in a divorce action more than three
years after the child’s birth.

Reversed and remanded for further proceedings
consistent with this opinion. We do not retain jurisdic-
tion. Defendant may tax costs.

MURPHY, P.J., and BECKERING, J., concurred with
SAWYER, J.
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PEOPLE v WILLIAMS

Docket No. 332834. Submitted October 4, 2017, at Detroit. Decided
February 22, 2018, at 9:10 a.m. Part II(B) reversed and the
larceny-in-a-building conviction reinstated 504 Mich __ .

Kathleen L. Williams was convicted of larceny from the person,
MCL 750.357, and larceny in a building, MCL 750.360, after a
jury trial in the Wayne Circuit Court. The court, Vonda R. Evans,
J., sentenced Williams to two years of probation for each convic-
tion. In February 2015, the Michigan State Police conducted a
sting operation at the Greektown Casino in Detroit, Michigan, in
which a decoy placed a $100 ticket on the deck of a slot machine.
The decoy then sat about a foot away from the machine with her
back to the ticket and played on her cell phone. Williams passed
by the decoy and the ticket twice; she then walked behind the
decoy, reached down, took the ticket, and immediately walked
away. The police arrested Williams after she had walked approxi-
mately five feet with the ticket in hand. Williams was charged,
convicted, and sentenced as indicated. She appealed.

The Court of Appeals held:

1. A conviction of larceny from the person requires that the
defendant take and move someone else’s property from the person
of another or from that person’s immediate presence without
consent and with the intent to steal or permanently deprive the
owner of the property. Viewed in the light most favorable to the
prosecution, the evidence in this case was sufficient for a rational
trier of fact to find beyond a reasonable doubt that Williams took
property belonging to another person from the immediate presence
of the decoy. “Immediate presence” requires immediate proximity
between the object and the victim. “Immediate” means having no
object or space intervening, nearest, or next; even objects that are
relatively close to a person are not considered in the person’s
immediate presence unless they are immediately next to the
person. In this case, although the decoy was not facing the ticket
and Williams argued that this negated the claim that the ticket
was in the decoy’s immediate presence, other evidence existed to
support the jury’s verdict. Williams’s encroachment to within one
foot of the decoy and the lack of any intervening objects meant that
the ticket was taken from the decoy’s immediate presence.
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2. A defendant’s state of mind may be inferred from all the
evidence presented. Williams’s conduct before she took the ticket
was consistent with a larcenous intent—an intent to permanently
deprive the decoy of the ticket. Williams surveyed the scene by
walking past the decoy twice while looking at the decoy and the
ticket, and she moved behind the decoy without disturbing her.
Further, after Williams picked up the ticket, she immediately
walked away with it, rather than ask if the ticket belonged to the
decoy. Moreover, Williams admitted that she knew the ticket was
not her own. These facts satisfied the minimal circumstantial
evidence required to prove Williams’s intent. The fact that
Williams did not have time to leave the casino with the ticket,
cash it, or use it, did not negate the evidence of intent established
by Williams’s conduct before she took the ticket.

3. Convictions for larceny from the person, MCL 750.357, and
larceny in a building, MCL 750.360, are mutually exclusive rather
than merely inconsistent. That is, larceny may be from a person or
in a building, but not both at the same time. A guilty verdict on one
count logically excludes a finding of guilt on the other. Larceny
from the person requires that the stolen item have been under the
personal protection of a person who was in the immediate presence
of the item. In contrast, larceny from a building occurs when
property is not within the dominion of the person. Larceny from the
person and larceny in a building may be charged in the alternative,
but the fact that the victim of a larceny from the person happens to
be in a building at the time of the larceny does not also make the
larceny a larceny in a building.

Conviction of larceny from the person affirmed, and conviction
of larceny in a building vacated.

CRIMINAL LAW — MUTUALLY EXCLUSIVE CONVICTIONS — LARCENY FROM THE
PERSON AND LARCENY IN A BUILDING.

Convictions of larceny from the person and larceny in a building for
the same act are mutually exclusive because a guilty verdict on
one count logically excludes a finding of guilt on the other count;
property in a building may be under the protection of a person—
i.e., in the immediate presence of the person—or under the
protection of the building—i.e., not in the immediate presence of
a person—but property may not be both at the same time (MCL
750.357; MCL 750.360).

Bill Schuette, Attorney General, Aaron D. Lind-
strom, Solicitor General, Laura Moody and B. Eric
Restuccia, Chief Legal Counsel, and Christopher M.
Allen, Assistant Attorney General, for the people.
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State Appellate Defender (by Katherine L. Marcuz)
for defendant.

Before: SHAPIRO, P.J., and HOEKSTRA and M. J. KELLY,
Jd.

PER CURIAM. Following a jury trial, defendant ap-
peals her convictions of larceny from the person, MCL
750.357, and larceny in a building, MCL 750.360. The
trial court sentenced defendant to two years’ probation
for each conviction. We vacate defendant’s conviction of
larceny in a building but affirm her conviction of
larceny from the person.

I. FACTS

On February 27, 2015, the Michigan State Police,
using a decoy, conducted a sting operation at the
Greektown Casino in Detroit, Michigan. The decoy
placed a $100 ticket on the deck of a slot machine and
sat with her back to the ticket about a foot away from
the machine while she played on her cell phone.
Ultimately, defendant approached the decoy, twice
passed by while looking at the decoy and the ticket,
and then walked behind the decoy, reached down, took
the ticket with her right hand, and immediately
walked away. The police arrested defendant after she
walked approximately five feet with the ticket in her
hand. She was charged as noted.

II. ANALYSIS

A. SUFFICIENCY OF THE EVIDENCE OF LARCENY
FROM THE PERSON

Defendant first argues that there was insufficient
evidence to convict her of larceny from the person
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because the prosecution failed to prove beyond a rea-
sonable doubt that she took property from the person
of another. We disagree.!

In reviewing the sufficiency of the evidence, this
Court must view the evidence “‘in the light most
favorable to the prosecutor and determine whether a
rational trier of fact could find the defendant guilty
beyond a reasonable doubt.” ” People v Bailey, 310 Mich
App 703, 713; 873 NW2d 855 (2015) (citation omitted).
“The standard of review is deferential: a reviewing
court is required to draw all reasonable inferences and
make credibility choices in support of the jury verdict.”
People v Nowack, 462 Mich 392, 400; 614 NW2d 78
(2000). A prosecutor need not negate every reasonable
theory of innocence but must only prove the elements
of the crime beyond a reasonable doubt “in the face of
whatever contradictory evidence the defendant may
provide.” Id. (quotation marks and citation omitted).

The elements of larceny from the person are “‘(1)
the taking of someone else’s property without consent,
(2) movement of the property, (3) with the intent to
steal or permanently deprive the owner of the property,
and (4) the property was taken from the person or from
the person’s immediate area of control or immediate
presence.’” People v Smith-Anthony, 296 Mich App
413, 423 n 5; 821 NW2d 172 (2012) (citation omitted),
affd 494 Mich 669 (2013). Defendant questions
whether taking the ticket off the slot machine while
the victim was one foot away constitutes taking from
the victim’s immediate presence.

The Michigan Supreme Court “has interpreted the
phrase ‘from the person of another’ to include takings

! “This Court reviews de novo [a] challenge to the sufficiency of the
evidence.” People v Meissner, 294 Mich App 438, 452; 812 NW2d 37
(2011).
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from the possession and immediate presence of the
victim.” People v Smith-Anthony, 494 Mich 669, 681;
837 NW2d 415 (2013). The Court acknowledged that
there was “scant [Michigan] caselaw explaining the
scope of the immediate presence standard,” but it
reviewed caselaw from other jurisdictions to define a
standard for “immediate presence” that requires “im-
mediate proximity between the object and the victim.”
Id. at 687. The Court further elaborated that “ ‘imme-
diate presence’ in the larceny-from-the-person context
is consistent with the plain meaning of the word
‘immediate,” which means ‘having no object or space
intervening, nearest or next.’” Id. at 688 (citation
omitted). During its explanation of “immediate pres-
ence,” the Supreme Court articulated that “[e]ven
objects that are relatively close to a person are not
considered to be in the person’s immediate presence
unless they are immediately next to the person.” Id. at
687.

The trial court instructed the jury on the elements of
larceny from the person, including an instruction that
“[ilmmediate presence means that the property was
physically connected to [the victim], or was right next
to her.” The testimony and video showed that the ticket
was about one foot from the decoy and that there was
no intervening object in that space. Defendant points
out that the decoy had her back to the ticket for some
time before defendant took it, and she argues that this
negates any claim that the ticket was in the decoy’s
“immediate presence.” We agree that the fact that the
decoy was not facing the object weighs in favor of a
finding that it was not in her “immediate presence,”
but it does not negate the other evidence, which is
sufficient to support the verdict. The jury could prop-
erly determine that defendant’s encroachment within
one foot of the decoy and the lack of any intervening
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objects meant that the ticket was taken from the
decoy’s immediate presence.?

Defendant next argues that her conviction of lar-
ceny from the person should be vacated because the
prosecution failed to prove beyond a reasonable doubt
that she intended to permanently deprive the decoy of
the ticket. We disagree because evidence was pre-
sented that defendant acted in a manner consistent
with a larcenous intent before she took the ticket. She
surveyed the scene by walking past the decoy twice
while looking at the decoy and the ticket, and she
moved behind the decoy without disturbing her. After
she picked up the ticket, she did not ask the decoy if
it belonged to her; rather, defendant immediately
walked away with the ticket. Moreover, defendant
admitted that she knew the ticket was not hers. These
facts satisfy the minimal circumstantial evidence
required to prove intent. People v Kanaan, 278 Mich
App 594, 622; 751 NW2d 57 (2008) (“[Blecause it can
be difficult to prove a defendant’s state of mind on
issues such as knowledge and intent, minimal circum-
stantial evidence will suffice to establish the defen-
dant’s state of mind, which can be inferred from all
the evidence presented.”). Similarly, defendant’s ar-
gument that she did not have time to leave the casino
with the ticket, cash it, or use it does not negate the
evidence of intent established by her conduct before
she took the ticket.

Viewing the evidence in the light most favorable to
the prosecution, there was sufficient evidence pre-

2 We reject defendant’s argument that this case is similar to People
v Smith, 121 P3d 243 (Colo App, 2005). In Smith, the defendant took
an item from the victim’s shopping cart while the victim was “at the
other end of the aisle,” a distance estimated at twenty yards. Id. at 248.
The cases are not similar given the very different distances at issue.
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sented for a rational trier of fact to find the essential
elements of larceny from the person proved beyond a
reasonable doubt.

B. MUTUALLY EXCLUSIVE CONVICTIONS

After oral argument, we directed the parties to brief
an additional issue, i.e., “whether, under the circum-
stances of this case, the convictions for larceny from
the person, MCL 750.357, and larceny in a building,
MCL 750.360, are inconsistent such that one of the two
convictions must be vacated.” After a review of the
briefs and the record, we conclude that the two convic-
tions require findings that are mutually exclusive, a
circumstance resulting in a situation “where a guilty
verdict on one count logically excludes a finding of guilt
on the other.” United States v Powell, 469 US 57, 69
n 8; 105 S Ct 471; 83 L. Ed 2d 461 (1984).4

As noted, in Smith-Anthony, the Supreme Court
addressed issues related to those in the instant case. In
Smith-Anthony, a security agent watching on closed
circuit television in an office inside the store observed
the defendant steal a perfume bottle. Smith-Anthony,
494 Mich at 673-674. The Court concluded that in
order to be a larceny from the person, the stolen item

3 People v Williams, unpublished order of the Michigan Court of
Appeals, entered November 16, 2017 (Docket No. 332834).

4 QOur order imprecisely used the term “inconsistent” because the issue
here does not involve whether the jury’s verdicts are inconsistent, but
rather whether the two convictions are mutually exclusive. An example
of an inconsistent verdict would be a jury convicting a defendant of
possessing a firearm during the commission of a felony while acquitting
him of the underlying charged felony. See People v Lewis, 415 Mich 443;
330 NW2d 16 (1982). A mutually exclusive verdict occurs when a guilty
verdict on one count requires a finding of fact that “negatives some fact
essential to a finding of guilty on a second count . . . .” See United States
v Daigle, 149 F Supp 409, 414 (D DC, 1957).
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must have been under the “personal protection” of a
person who is in the “immediate presence” of the item,
id. at 690-691, and that “[t]his standard is satisfied
when the defendant takes property that is in the
physical possession of a victim or property that is in
immediate proximity to a victim when the taking
occurs,” id. at 692-693.

The Smith-Anthony Court contrasted the situation
in which an item is under the protection of a person
with the situation underlying the crime of larceny in
a building. It stated that the latter occurs when the
property is not within the “dominion” of a person and
is therefore “only under the ‘protection’ of the store.”
Id. at 691. In the following excerpt, the Court re-
viewed relevant common-law doctrine and cited with
approval a passage from Perkins & Boyce, Criminal
Law (3d ed):

Finally, there is a related common-law doctrine that
provides additional support for our conclusion. At common
law, courts treated the taking of merchandise off a shelf or
rack as a larceny from a building, not larceny from a
person. Such takings were considered larcenies from a
person only if an employee had been exercising direct
control over the specific property at the time of the taking.
As Professor Perkins explains,

Goods on open shelves, goods standing on the
floor, goods arranged on tables or counters are
normally treated as within the protection of the
building. One distinction, however, is to be noted. If
a jewel or other valuable thing, normally kept out of
open reach of customers, is placed on the counter
under the eye of the storekeeper or clerk while it is
being examined by a customer, this is regarded as
under the personal protection of the storekeeper or
clerk at the moment, rather than under the protec-
tion of the building; whereas articles placed on the
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counter with the expectation that they will remain
there all day, unless purchased, are under the pro-
tection of the building.

[Smith-Anthony, 494 Mich at 690-691, quoting Perkins &
Boyce, pp 340-341.]

Reference to this treatise provides additional detail
concerning the common-law treatment of these two
offenses:

Some of the statutes speak of larceny from a building
and others refer to larceny in a building, but there is no
difference in the meaning as interpreted by the courts. . . .
The issue is whether the property stolen was under the
protection of the [building]. . . . If property is in the pocket of
some person within the building, or under his personal care
at the moment in some other way, it is not regarded as
within the protection of the building. The stealing of such
property . ..will be larceny from the person rather than
larceny from a building. [Perkins & Boyce, p 340 (emphasis
added).]

We also note that while the body of MCL 750.360
provides that the crime occurs when a person “com-
mit[s] the crime of larceny by stealing in any dwelling
house,” the statute’s title reads, “Larceny from places
of abode, work, storage...,” MCLA 750.360 (2004)
(emphasis added). See also People v Klammer, 137
Mich 399, 400-401; 100 NW 600 (1904).

Recently, in People v Davis, 320 Mich App 484, 486;
905 NW2d 482 (2017), we found mutually exclusive
guilty verdicts when the defendant was convicted of
assault with intent to do great bodily harm and aggra-
vated domestic violence. The aggravated domestic vio-
lence statute, MCL 750.81a(2), provides, in pertinent
part, that “an individual who assaults . . . an individual
with whom he or she has had a dating relation-
ship . .. without intending to commit murder or to in-
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flict great bodily harm . .. is guilty” of that offense. At
the same time, the statute defining assault with intent
to do great bodily harm requires a finding that the
defendant acted “with intent to do great bodily
harm ....” MCL 750.84(1)(a). We concluded in Davis
that “these two offenses are mutually exclusive from a
legislative standpoint,” Davis, 320 Mich App at 490,
where the statutes “reveal[] that a defendant cannot
violate both statutes with one act as he or she cannot
both intend and yet not intend to do great bodily harm,”
id.

Consistent with that principle, we conclude that a
larceny may be “from a person” or “in a building,” but
not both at the same time. The fact that the victim of a
larceny from the person is in a building at the time of
the larceny is not sufficient to convict of larceny in a
building. Therefore, although a defendant may be
charged with these offenses in the alternative with
regard to the same larceny, he or she may not be
convicted of both.

We affirm defendant’s conviction of larceny from the
person and vacate her conviction of larceny in a build-
ing.

SHAPIRO, P.J., and HOEKSTRA and M. J. KELLY, JJ.,
concurred.
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DROUILLARD v AMERICAN ALTERNATIVE
INSURANCE CORPORATION

Docket No. 334977. Submitted February 6, 2018, at Detroit. Decided
February 27, 2018, at 9:00 a.m. Reversed and remanded ___ Mich
Jeremy Drouillard filed an action in the St. Clair Circuit Court
against American Alternative Insurance Corporation (AAIC),
seeking to recover uninsured motorist benefits for injuries he had
suffered in a single-vehicle accident. Plaintiff was injured when
the ambulance he was riding in as an emergency medical techni-
cian hit building materials that had fallen out of a truck and onto
a roadway. According to witnesses, the driver of the truck did not
stop after the materials fell out of the truck and the accident
occurred mere seconds after the materials landed in the roadway.
The insurance policy issued by AAIC to plaintiff's employer
contained an endorsement for uninsured motorist coverage. Un-
der the policy, AAIC was obligated to pay all amounts an insured
individual was entitled to recover from the owner or driver of an
“uninsured motor vehicle.” In relevant part, the policy defined the
phrase “uninsured motor vehicle” as a land motor vehicle or
trailer that is a hit-and-run vehicle and neither the driver nor the
owner can be identified. The policy provided that for coverage to
apply, the hit-and-run vehicle must hit, or cause an object to hit,
an insured, a covered auto, or a vehicle an insured is occupying.
Defendant sought summary disposition on the grounds that an
uninsured motor vehicle was not involved in the accident, arguing
that the truck did not qualify as a hit-and-run vehicle as defined
in the policy because the truck did not cause an object to hit the
insured ambulance as required by the policy. The court, Michael
L. West, J., concluded that it was bound by the decision in Dancey
v Travelers Prop Cas Co of America, 288 Mich App 1 (2010), and
on that basis denied defendant’s motion. Defendant appealed by
delayed leave granted.

The Court of Appeals held:

1. Because an insurance policy is a contractual agreement, a
court must determine what the agreement was and effectuate the
intent of the parties when interpreting the policy. Although the
Dancey Court interpreted identical policy language in a case that
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involved substantially similar facts, contrary to the trial court’s
conclusion, the Dancey holding was not dispositive of this case
because each case focused on different requirements under the
respective policies: the Dancey Court focused on whether the
plaintiff was able to establish a substantial physical nexus
between the ladder the plaintiff had hit and the unknown
hit-and-run vehicle, while the court in this case assumed that a
substantial nexus existed between the truck, the building mate-
rials, and the ambulance’s impact with the material and instead
focused on how to give effect to the language that required the
hit-and-run vehicle to have caused the object to hit the insured.
Given the grammatical structure of the policy language, coverage
was available only if the hit-and-run vehicle caused an object—
here, the building materials—to hit the insured ambulance.
Plaintiff admitted that the building materials were stationary in
the roadway when the ambulance hit them. Plaintiff was not
entitled to uninsured motorist benefits because the hit-and-run
vehicle did not cause the building materials to hit the insured
vehicle, but instead, the ambulance hit the materials. For that
reason, the trial court erred by denying defendant’s motion for
summary disposition.

2. It was unnecessary to determine whether the phrase “hit-
and-run vehicle” required the driver to have knowledge of the
accident—as common usage of the phrase “hit-and-run” denotes
and certain criminal statutes proscribing criminal penalties for
such action require—because, even assuming that there is a
knowledge requirement, the trial court correctly concluded that
there were questions of fact regarding the knowledge issue.
Specifically, given the quantity of materials dropped in the
roadway and the immediacy of the collision, reasonable minds
could have differed regarding whether the truck’s driver was
aware of the loss of the building materials and the subsequent
accident.

Reversed and remanded.

TUKEL, dJ., concurring, agreed that (1) the trial court erred by
denying defendant’s motion for summary disposition because the
truck did not hit or cause an object to hit the ambulance as
required under the policy and (2) summary disposition would
have been precluded if the phrase “hit-and-run vehicle” included
a knowledge-of-the-accident component given that there was
testimony from which that knowledge could be inferred. Judge
TUKEL wrote separately to note that the cases relied on by the
dissent—Dancey and Berry v State Farm Mut Auto Ins Co, 219
Mich App 340 (1996)—failed to discuss whether the at-fault
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vehicle constituted a “hit-and-run vehicle” for purposes of the
relevant insurance policies and to caution courts regarding the
effect the underlying assumptions in those cases could have on
future cases. Specifically, the opinions in those cases did not
consider whether the “hit” had occurred before the “run”—a
temporal requirement of the phrase “hit-and-run vehicle.” The
failure to consider the temporal requirement of the language
strained the phrase “hit-and-run vehicle” beyond a reasonable
reading.

METER, J., dissenting, agreed with the majority that defendant
was not entitled to summary disposition on the issue of whether
the truck driver had knowledge of the accident and was required
to have that knowledge under the policy but disagreed with the
majority’s analysis of existing caselaw. Because the Dancey and
Berry Courts implicitly held that the facts in each case satisfied
the pertinent “cause an object to hit” language of the respective
policies, the cases supported plaintiff’s position in this case. In
addition, given the dictionary definition of the term “hit” and the
plain language of the policy, plaintiff was entitled to uninsured
motorist benefits because evidence established that the building
materials in the road “hit” the ambulance as required by the
policy. Judge METER would have affirmed the trial court’s denial of
defendant’s motion for summary disposition.

Mark Granzotto, PC (by Mark Granzotto) and Fraser
& Souweidane (by Stuart A. Fraser 1V) for plaintiff.

Kallas & Henk, PC (by Constantine N. Kallas and
Michele L. Riker-Semon) for defendant.

Before: TALBOT, C.J., and METER and TUKEL, JJ.

TALBOT, C.J. Defendant, American Alternative In-
surance Corporation (AAIC), appeals by leave granted!
an order denying its motion for summary disposition in
this dispute over uninsured motorist coverage. We
reverse and remand for entry of an order granting
summary disposition in favor of AAIC.

Y Drouillard v American Alternative Ins Corp, unpublished order of
the Court of Appeals, entered February 23, 2017 (Docket No. 334977).
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On the evening of October 13, 2014, plaintiff,
Jeremy Drouillard, an emergency medical technician,
was involved in a single-vehicle accident while riding
as a passenger in an ambulance driven by his partner,
Angelica Schoenberg. Schoenberg and Drouillard
were traveling westbound on Griswold, in “lights and
sirens mode,” on their way to a service call near the
intersection of Griswold and 14th Street. Schoenberg
opined that she was driving less than 45 miles per
hour when the ambulance suddenly struck something
in the intersection of Griswold and 13th Street. She
did not know what she struck until she exited the
ambulance and saw drywall dust and debris scattered
in the roadway. As a result of the accident, Drouillard
suffered injuries to his lumbar spine and was eventu-
ally disabled from work.

The events surrounding the accident were witnessed
by three bystanders, who resided in homes fronting
Griswold near the intersection with 13th Street. Ac-
cording to these bystanders, a white pickup truck
driving on 13th Street darted across Griswold in front
of the ambulance. The rapid acceleration of the truck
caused a large quantity of building materials to fall
from the truck’s bed or trailer into the roadway, block-
ing both traveling lanes on Griswold. Shortly thereaf-
ter, the ambulance entered the intersection and struck
the building materials.

Drouillard’s employer maintained insurance for the
ambulance through a policy issued by AAIC, which
included an endorsement for Michigan uninsured mo-
torist coverage. The endorsement stated that AAIC
would pay all amounts an insured individual was
entitled to recover from the owner or driver of an
“uninsured motor vehicle.” Pertinent to this matter,
the policy defined “uninsured motor vehicle” as follows:
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3. “Uninsured motor vehicle” means a land motor
vehicle or “trailer”:

d. That is a hit-and-run vehicle and neither the driver
nor owner can be identified. The vehicle must hit, or cause
an object to hit, an “insured”, a covered “auto” or a vehicle
an “insured” is “occupying”. If there is no direct physical
contact with the hit-and-run vehicle, the facts of the
“accident” must be corroborated by competent evidence,
other than the testimony of any person having a claim
under this or any similar insurance as the result of such
“accident”.

Drouillard filed suit against AAIC on September 21,
2015, seeking uninsured motorist benefits pursuant
to the stated policy terms. AAIC admitted that Drouil-
lard was an “insured” who would qualify for unin-
sured motorist benefits if all other terms and condi-
tions were satisfied, but AAIC maintained that
benefits were not available to Drouillard because
there was no “uninsured motor vehicle” involved in
the accident. AAIC moved for summary disposition on
this basis, arguing that the pickup truck did not
qualify as a hit-and-run vehicle and that the pickup
truck did not cause an object to hit the insured
ambulance. The trial court rejected both arguments,
and this appeal followed.

This Court reviews de novo rulings on summary
disposition motions.2 AAIC did not identify the subrule
under which it brought its motion for summary dispo-
sition. However, because AAIC challenged the factual
sufficiency of Drouillard’s claim and relied on evidence
beyond the pleadings, we review the court’s ruling

2 Dancey v Travelers Prop Cas Co of America, 288 Mich App 1, 7; 792
NW2d 372 (2010).



2018] DROUILLARD V AMERICAN ALTERNATIVE INS 217
OPINION OF THE COURT

under the standards applicable to MCR 2.116(C)(10).3
The trial court may grant a motion for summary
disposition under MCR 2.116(C)(10) only if “there is no
genuine issue regarding any material fact and the
moving party is entitled to judgment as a matter of
law.” “A genuine issue of material fact exists when the
record, giving the benefit of reasonable doubt to the
opposing party, leaves open an issue upon which rea-
sonable minds might differ.”>

“An insurance policy is similar to any other contrac-
tual agreement, and, thus, the court’s role is to ‘deter-
mine what the agreement was and effectuate the
intent of the parties.” ” The Court ascertains the intent
of the parties by examining the language employed in
the contract.” The words and phrases used should be
construed in context, and this Court may consult a
dictionary in order to ascertain the plain and ordinary
meaning of undefined language.® “Every word, phrase,
and clause in a contract must be given effect, and [an]
interpretation that would render any part of the con-
tract surplusage or nugatory must be avoided.” “If the
contractual language is unambiguous, courts must
interpret and enforce the contract as written because

3 See Nuculovic v Hill, 287 Mich App 58, 61-62; 783 NW2d 124 (2010).

4 Dancey, 288 Mich App at 7, quoting West v Gen Motors Corp, 469
Mich 177, 183; 665 NW2d 468 (2003) (quotation marks omitted).

5 Dancey, 288 Mich App at 8, quoting West, 469 Mich at 183 (quotation
marks omitted).

8 Hunt v Drielick, 496 Mich 366, 372; 852 NW2d 562 (2014), quoting
Auto-Owners Ins Co v Churchman, 440 Mich 560, 566; 489 NW2d 431
(1992).

" McCoig Materials, LLC v Galui Constr, Inc, 295 Mich App 684, 694;
818 NW2d 410 (2012).

8 Twichel v MIC Gen Ins Corp, 469 Mich 524, 534; 676 NW2d 616
(2004); Auto-Owners Ins Co v Seils, 310 Mich App 132, 145; 871 NW2d
530 (2015).

9 McCoig Materials, LLC, 295 Mich App at 694.
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an unambiguous contract reflects the parties’ intent as
a matter of law.”* “A contract is ambiguous when, after
considering the entire contract, its words may reason-
ably be understood in different ways.”"

AAIC argues on appeal that it was entitled to
summary disposition because there was no evidence
that an “uninsured motor vehicle” was involved in the
accident in light of the contractual definition of an
uninsured motor vehicle as a vehicle that is a “hit-and-
run vehicle.” Specifically, AAIC argues that the com-
mon usage of the phrase “hit-and-run” denotes a
knowledge element on the part of the driver, and AAIC
calls our attention to various statutes establishing
criminal penalties for a “ ‘driver of a vehicle who knows
or who has reason to believe that he or she has been
involved in an accident’ ” but fails to stop at the scene.!?
Drouillard, on the other hand, contends that the
phrase “hit-and-run” does not involve a knowledge
component and suggests that a hit-and-run vehicle is
involved in an accident whenever neither the driver
nor the owner of the vehicle can be identified.

We find it unnecessary to determine whether the
phrase “hit-and-run vehicle” requires knowledge of the
accident on the part of the driver because assuming,
without deciding, that knowledge is required, the trial
court correctly concluded that questions of fact re-
mained as to that issue. On appeal, AAIC argues that
the only evidence of the truck driver’s knowledge
consisted of eyewitness speculation.® Although it is

10 Hastings Mut Ins Co v Safety King, Inc, 286 Mich App 287, 292; 778
NWw2ad 275 (2009).

1 Auto-Owners Ins Co, 310 Mich App at 146.
12 See MCL 257.617; MCL 257.617a; MCL 257.618; MCL 257.619.

13 Presumably, AAIC is referring to eyewitness opinion testimony that
the driver “had to feel that shift of weight,” that the driver did not return
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true that “[s]peculation and conjecture are insufficient
to create an issue of material fact,”4 a fact-finder could
infer from evidence other than eyewitness speculation
that the driver was aware that the building materials
he was hauling had fallen into the road. Although the
eyewitnesses differed as to whether the building ma-
terials included lumber or consisted solely of drywall,
they agreed that there was such a large amount of
materials deposited in the road that the pile measured
approximately two feet high. They also agreed that the
accident occurred quickly after the materials landed in
the roadway: one witness described the lapse of time as
approximately three to five seconds; another witness
estimated that it was “[m]aybe half a minute, if that”;
and a third witness observed that the pickup truck had
“barely cleared the intersection” before the ambulance
arrived. Given the quantity of dropped materials and
the immediacy of the ambulance’s collision, reasonable
minds could differ as to whether the driver knew about
the loss of the building materials from the sudden
absence of weight from the vehicle and, in turn, came
to realize that the materials had caused an accident.
The trial court did not err by reaching the same
conclusion.

Next, AAIC argues that the plain language of the
insurance policy only provides coverage in these cir-
cumstances if the pickup truck caused an object to hit
the insured ambulance. Therefore, according to AAIC,
it was entitled to summary disposition because the
unrefuted evidence demonstrated that the ambulance
struck the stationary pile of building materials—the
building materials did not strike the ambulance.

because “he knew he was going to be in trouble,” and that “if you lost
that much weight, you could tell . ...”

4 Ghaffari v Turner Constr Co (On Remand), 268 Mich App 460, 464;
708 NW2d 448 (2005).
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As it relates to this issue, the trial court found that
it was required by this Court’s holding in Dancey to
deny AAIC’s motion for summary disposition. In that
case, this Court was called upon to interpret identical
policy language to determine whether the plaintiff was
entitled to uninsured motorist benefits after she struck
a ladder in the roadway when there was no direct
evidence that the ladder had fallen from a vehicle.
The Court examined a line of cases involving accidents
in which a vehicle came into contact with some object
cast off from another vehicle.’® It found the circum-
stances before it distinguishable from similar cases
because there was no “objective and convincing evi-
dence of another unidentified vehicle that could have
been the source of the object that made contact with
the insured vehicle.”” Nonetheless, it affirmed the
trial court’s denial of summary disposition because the
accident had occurred on a raised overpass that was
only accessible to vehicular traffic.’® The Court rea-
soned that even without evidence of an identified
vehicle from which the ladder may have fallen, the
unique location of the accident created a question of
fact “with regard to whether a substantial physical
nexus exists between the ladder and an unidentified
hit-and-run vehicle.”?

Importantly, the issue before the Court in Dancey,
and the reason for the Court’s conclusion, was whether
the plaintiff could establish a substantial physical
nexus between the ladder and a hit-and-run vehicle.
By contrast, as it did in the trial court, AAIC asks this

15 Dancey, 288 Mich App at 11-12.
16 Id. at 13-18.

Y Id. at 17.

18 Id. at 19-22.

9 Id. at 21.
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Court to assume for purposes of its appeal that a
substantial nexus existed between the pickup truck,
the building materials, and the ambulance’s impact
with the materials. Therefore, we agree with AAIC’s
contention that the trial court erred by concluding that
it was bound to follow the outcome in Dancey. Although
Dancey involved the same policy language and sub-
stantially similar facts, it did not turn on the same
issue—i.e., how to give effect to the language requiring
that the hit-and-run vehicle “cause an object to hit” the
insured, an insured vehicle, or a vehicle occupied by an
insured. Therefore, Dancey was not dispositive of the
issue raised by AAIC.

It is evident from the plain language of the policy
that coverage is not limited to instances involving
direct, physical contact with the hit-and-run vehicle.
Instead, the policy states that “[t]he vehicle must hit,
or cause an object to hit, an ‘insured’, a covered ‘auto’ or
a vehicle an ‘insured’ is ‘occupying[.]’ ”2 For that rea-
son, coverage would be afforded in this case despite the
absence of physical contact between the ambulance
and the pickup truck as long as the pickup truck
“causeld] an object to hit” the ambulance. According to
AAIC, this condition was not satisfied because the
unrefuted testimony demonstrated that the pickup
truck did not cause the building materials to hit the
ambulance; rather, the ambulance hit the stationary
building materials. We agree.

The construction of the relevant policy language
reflects a clear distinction between the direct object
and the indirect object. Coverage is available under the
policy only if the subject of the sentence (the “vehicle,”
meaning the hit-and-run vehicle) caused the direct
object (“an object”) to hit the indirect object (“an

20 Emphasis added.
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‘insured’, a covered ‘auto’ or a vehicle an ‘insured’ is
‘occupying’ ”). The order of the words in this sentence is
grammatically distinct from the language that would
be used to describe circumstances in which the hit-and-
run vehicle caused the insured to hit an object. Inter-
preting the language at issue in a manner that would
include those circumstances would require a “forced or
constrained construction,” which should be avoided.?

Drouillard relies on a dictionary definition of the
verb “to hit” to refute this reading of the policy lan-
guage. Specifically, Drouillard calls attention to a par-
ticular definition of the word “hit”: “to come in contact
with.”22 However, it is worth noting that the quoted
definition is followed by an illustration of the term and
definition: “to come in contact with <the ball ~ the
window>[.]"? In that illustration, the swung dash
replaces the word being illustrated.2* Therefore, the
definition proffered by Drouillard is best illustrated by
the following usage: “the ball hit the window.” Even
this definition suggests a distinction between the ob-
ject doing the hitting—the ball—and the object being
hit—the window. In that example, it is certainly true
that the ball and window came in contact with each
other, but, absent extraordinary circumstances, it is
improbable that a window hit a stationary ball.

Accordingly, we must conclude that the plain lan-
guage of the contract provides uninsured motorist
coverage to Drouillard only if the unidentified pickup
truck caused an object to hit the insured ambulance,
and not vice versa. Reviewing the pertinent section as

21 Nesbitt v American Community Mut Ins Co, 236 Mich App 215, 222;
600 NW2d 427 (1999) (quotation marks and citation omitted).

22 Merriam-Webster’s Collegiate Dictionary (11th ed).
2 Id.
24 Id. at p 19a.
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a whole, the language cannot reasonably be under-
stood in any other way. Importantly, Drouillard and
Schoenberg both admitted that the building materials
were stationary at the time of the accident, and
Schoenberg agreed that, as the driver of the ambu-
lance, she struck the materials in the roadway. There-
fore, this is not a situation in which a hit-and-run
vehicle caused an object to hit the insured ambulance,
and Drouillard is not entitled to uninsured motorist
benefits under the terms of the policy.

Reversed and remanded for entry of an order grant-
ing summary disposition in favor of AAIC. We do not
retain jurisdiction.

TUKEL, dJ., concurred with TALBOT, C.J.

TUKEL, J. (concurring). I agree that summary dispo-
sition must be granted to defendant, and I join the
majority opinion. There are two principal legal points
at issue: (1) did the pickup truck hit, or cause an object
to hit, the ambulance as required by the policy lan-
guage for there to be coverage and (2) was the pickup
truck a “hit-and-run vehicle” as required by the policy
language for there to be coverage. The Chief Judge and
I answer the first question in the negative, which is
sufficient to mandate summary disposition in favor of
defendant. The dissent answers the first question in
the affirmative by relying on previous decisions of this
Court that have ignored the second question and that
have merely assumed that the vehicles at issue in
those cases were hit-and-run vehicles. I write sepa-
rately to identify the assumptions that have been and
are being built into our jurisprudence—assumptions I
believe merit review by our Supreme Court. Although
this case likely does not present the issues clearly
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enough to warrant that review, I believe those assump-
tions would merit review in a future case.

I. POLICY LANGUAGE

The policy at issue here required that the pickup
truck carrying the drywall “hit, or cause an object to
hit, an ‘insured’, a covered ‘auto’ or a vehicle an
‘insured’ is ‘occupying[.]’” (Emphasis added.) Rather
than focusing on the critical “hit, or cause an object to
hit” language, as does the majority, the dissent focuses
on this Court’s opinion in Dancey v Travelers Prop Cas
Co of America, 288 Mich App 1; 792 NW2d 372 (2010):

The majority indicates that the Dancey Court focused on
the possibility of a “substantial physical nexus” between
the ladder and another vehicle and not on the “cause an
object to hit” phrasing from the policy. Implicit in the
Dancey Court’s holding, however, was that the situation in
Dancey satisfied the pertinent language of the policy.
Therefore, Dancey provides supportive caselaw for plain-
tiff's position in the present case. [Post at 230.]

I respectfully disagree. “A point of law merely as-
sumed in an opinion, not discussed, is not authorita-
tive.” United States v Oleson, 44 F3d 381, 387 (CA 6,
1995) (Nelson, J., concurring), overruled on other
grounds by United States v Reed, 77 F3d 139 (CA 6,
1996); see also Webster v Fall, 266 US 507, 511;45 S Ct
148; 69 L Ed 411 (1925); Othi v Holder, 734 F3d 259,
265 n 3 (CA 4, 2013); Nelson v Monroe Regional Med
Ctr, 925 F2d 1555, 1576 (CA 7, 1991).! Consequently,
the dissent’s reliance on Dancey’s “[ilmplicit” holding of
a point not raised or ruled on, but merely assumed, is
misplaced. As the majority opinion properly holds,

! The opinions of lower federal courts are not binding on this Court,
but those opinions may be considered for their persuasive value. See
Abela v Gen Motors Corp, 469 Mich 603, 607; 677 NW2d 325 (2004).
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Dancey did not decide whether the facts of the present
case satisfy the requirement in the policy that “[t]he
vehicle must hit, or cause an object to hit” the insured,
and Dancey therefore does not support plaintiff’s posi-
tion regarding that requirement. The majority cor-
rectly construes those words, which plainly do not
cover the situation here—in which the ambulance hit
stationary objects that had been dropped by the pickup
truck, rather than the pickup truck causing objects to
hit the ambulance.

II. WHAT CONSTITUTES A “HIT-AND-RUN VEHICLE”?

The analysis in Dancey has another flaw—it fails to
fully consider what is necessary for a vehicle to consti-
tute a “hit-and-run vehicle,” the threshold for coverage
in the first instance. Defendant argues that there is no
evidence that the driver of the pickup truck knew of an
accident and then left the scene, the statutory defini-
tion of some hit-and-run offenses. Both the majority
and the dissent agree that defendant’s reliance on
statutory definitions is misplaced; because the term
itself is undefined in the policy, statutory definitions
have no applicability, and the term must be given its
ordinary meaning. See Citizens Ins Co v Pro-Seal Serv
Group, Inc, 477 Mich 75, 83; 730 NW2d 682 (2007). The
majority and dissent also agree that if the term “hit-
and-run vehicle” encompasses a requirement that the
driver had to have known of the accident, there was
sufficient evidence of knowledge here to deny summary
disposition on that point. That is so in this case
because one fair reading of the record is that the
drywall fell off the truck just seconds before the ambu-
lance hit it, as the majority opinion recognizes. Under
those circumstances, it is a fair inference that the
driver would have felt the shift in weight of the truck,
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and would have looked up at the rearview mirror and
seen the accident or its immediate aftermath. The
driver likely would have heard the crash as well.
Therefore, there was sufficient evidence in this case to
conclude that the truck was a hit-and-run vehicle and
that coverage was at least possible, which is sufficient
to preclude summary disposition on that issue.

A. HIT AND RUN v RUN AND HIT

Dancey and Berry v State Farm Mut Auto Ins Co,
219 Mich App 340; 556 NW2d 207 (1996), the cases
relied on by the dissent and by plaintiff, however,
contain a flaw in the form of an assumption that is
related to the knowledge issue. The requirement of a
“hit-and-run vehicle” requires something basic—that a
vehicle hits another vehicle and then runs. Regardless
of whether the phrase “hit-and-run” imposes some
requirement of knowledge on the part of the driver, its
very phrasing imposes a temporal requirement—the
“hit” must precede the “run.” Dancey discussed only
what constitutes the “hit” portion of the analysis; after
finding that satisfied, it did not discuss the “run”
component at all. Therefore, under Dancey, a vehicle
that in some sense starts a chain of events that later
causes an accident (thus, according to Dancey, satisfy-
ing the “hit, or cause an object to hit” language of the
policy) is assumed to constitute a “hit-and-run vehicle.”
But that cannot be correct, as the facts of Dancey
demonstrate.

In Dancey, a ladder fell or dropped off a truck some
time before the plaintiff’s vehicle struck the ladder on
the highway. At least one vehicle in front of the
plaintiff’s, which had blocked her view, managed to
avoid the ladder. Dancey, 288 Mich App at 18. Wit-
nesses at the scene talked about a truck that may have
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dropped the ladder, but the plaintiff did not know
whether anyone had seen a truck. Id.

Accordingly, even assuming that the “hit” portion of
the hit-and-run requirement was met in Dancey, there
was no evidence that the driver fled or “ran” from the
accident, even if the driver knew that the ladder had
fallen off. Unlike in the present case, there was no
immediate accident in Dancey that followed the ladder
coming to a stop on the roadway, and when the ladder
fell it was not necessarily the case that an accident
would ensue. One vehicle seemed to have avoided the
ladder, and the plaintiff almost did as well. But in any
event, all that the evidence showed was that after
losing the ladder, the truck continued driving before an
accident took place. Even if it could be proved that the
driver of whatever vehicle lost the ladder knew that it
had fallen off, at most it could be said that the driver
had created a high likelihood of an accident by creating
a very dangerous situation. Continuing one’s driving
under such circumstances, i.e., not stopping, is not
flight or leaving the scene of an accident (as no accident
has yet occurred) and thus does not fit the ordinary
sense of running as used in the term “hit-and-run
vehicle.” By thereby putting the cart before the horse,
Dancey converted the term “hit-and-run” into a new
concept, “run-and-hit,” because the later accident had
the legal effect of turning the driving that preceded the
accident into the running. Dancey labeled a truck that
created a dangerous condition short of an accident and
continued driving a “hit-and-run vehicle” after it was
known with hindsight that an accident occurred.
Dancey simply ignored or overlooked the fact that
there must first be a “hit” and then a “run” in order for
a vehicle to become a “hit-and-run vehicle.” By ignor-
ing the hit-and-run requirement, Dancey violated the
rule that “[t]he language of insurance contracts should
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be read as a whole and must be construed to give effect
to every word, clause, and phrase,” Mich Battery
Equip, Inc v Emcasco Ins Co, 317 Mich App 282, 284;
892 NW2d 456 (2016) (quotation marks and citation
omitted), by essentially reading the “run” requirement
of “hit-and-run” out of the policy.

Berry, a case also cited by the dissent, demonstrates
this point even more clearly. In Berry, a truck was
hauling a load of scrap metal. At some point it stopped,
and the driver got out and inspected the load. Between
5 and 15 minutes later, at a spot about a half-mile from
where the driver had stopped to inspect the truck, a
fallen piece of metal caused an accident. Berry, 219
Mich App at 350. By that time, the truck had long since
driven away. The Berry Court examined the facts and
determined that “a substantial physical nexus between
the hit-and-run vehicle and the object struck by plain-
tiff was established.” Id. The Berry Court did not
discuss whether or how the truck had “run” from what
it determined was the “hit.” Even setting aside
whether there was a basis for determining “a substan-
tial physical nexus” between the truck and the plain-
tiff's vehicle, labeling the truck “the hit-and-run ve-
hicle” simply because it continued driving and was
gone from the scene of the subsequent accident ignores
the temporal requirement of a hit followed by a run. It
is not hard to imagine a scenario, such as in Berry, in
which a sharp piece of metal could lie on a rural road
for days undiscovered and then cause an accident.
Under those circumstances, labeling someone a “hit-
and-run” driver for having driven days before, even if
the driver had known about a part falling off, simply
strains the term “hit-and-run” beyond a reasonable
reading. See Radenbaugh v Farm Bureau Gen Ins Co of
Mich, 240 Mich App 134, 138; 610 NW2d 272 (2000)
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(stating that courts should avoid strained construc-
tions of insurance policies).?

B. APPLICATION TO CURRENT CASE

In the present case, the policy language, properly
construed, solves the problem. Its requirement that a
vehicle “hit, or cause an object to hit” an insured
vehicle (as opposed to the insured vehicle hitting a
stationary object, as in this case) necessarily requires
that an accident occur before whatever driving by the
unidentified vehicle is labeled as running. However, if
this Court continues to adopt the Dancey and Berry
assumptions of what constitutes “hit and run,” then
our Supreme Court will have to address the issue in an
appropriate case.

METER, J. (dissenting). I respectfully dissent because
I believe the trial court correctly denied defendant’s
motion for summary disposition. I would affirm.

As noted by the majority, plaintiff’s insurance policy
defined “uninsured motor vehicle” as follows:

3. “Uninsured motor vehicle” means a land motor
vehicle or “trailer”:

d. That is a hit-and-run vehicle and neither the driver
nor owner can be identified. The vehicle must hit, or cause
an object to hit, an “insured”, a covered “auto” or a vehicle

2 The temporal requirement of the term “hit and run” suggests that
when this Court does consider whether the driver of a vehicle must have
been aware of an accident for the accident to be labeled a hit-and-run,
the answer will be yes. As this analysis has shown, absent a preceding
accident there can be no hit and run. For the same reasons, absent
knowledge of the accident, driving is simply driving, and it only becomes
“running” if the driver is running from something, i.e., an accident.
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an “insured” is “occupying”. If there is no direct physical
contact with the hit-and-run vehicle, the facts of the “acci-
dent” must be corroborated by competent evidence, other
than the testimony of any person having a claim under this
or any similar insurance as the result of such “accident”.

In Dancey v Travelers Prop Cas Co of America, 288
Mich App 1, 2-3, 11-12; 792 NW2d 372 (2010), this
Court considered a situation analogous to that in the
instant case: the insured’s vehicle hit a ladder in a
roadway, and the policy language at issue was identical
to that at issue here. The Court stated:

Defendant claims that in order for the hit-and-run
vehicle to “cause an object to hit” plaintiff’s vehicle, there
must be a physical nexus between the hit-and-run vehicle
and the object. Defendant argues that because no one could
affirmatively state that the ladder fell off another vehicle,
only speculation would permit a jury to conclude that there
was any nexus between the ladder and the hit-and-run
vehicle, and speculation is insufficient to establish a genu-
ine issue of fact. Plaintiff argues that there was no other
logical explanation for how the ladder came to be in the
roadway, given that the area was not under construction,
was not open to pedestrian traffic, and was not beneath an
overpass from which a ladder could have fallen. [Id. at 12.]

This Court ultimately affirmed the denial of summary
disposition to the insurer, concluding that sufficient
evidence had been presented to establish a substantial
physical nexus between the ladder and another ve-
hicle. Id. at 21-22. The majority indicates that the
Dancey Court focused on the possibility of a “substan-
tial physical nexus” between the ladder and another
vehicle and not on the “cause an object to hit” phrasing
from the policy. Implicit in the Dancey Court’s holding,
however, was that the situation in Dancey satisfied the
pertinent language of the policy. Therefore, Dancey
provides supportive caselaw for plaintiff’s position in
the present case.



2018] DROUILLARD V AMERICAN ALTERNATIVE INS 231
DISSENTING OPINION BY METER, J.

In Berry v State Farm Mut Auto Ins Co, 219 Mich
App 340, 342-343; 556 NW2d 207 (1996), the insured’s
vehicle struck an object in a roadway and she sought
uninsured motorist benefits. The insurance policy in
question defined an “uninsured motor vehicle,” in part,
as a hit-and-run vehicle that “strikes . .. the vehicle
the insured is occupying.” Id. at 342. This Court stated:

[D]efendant takes issue with the [trial] court’s legal con-
clusion that plaintiff was covered under the uninsured
motorist provision of the insurance policy. Defendant
acknowledges, and we agree, that the policy’s requirement
that a hit-and-run vehicle must strike the insured’s ve-
hicle constitutes a requirement of physical contact be-
tween the hit-and-run vehicle and the insured’s vehicle.
Defendant’s arguments all concern whether physical con-
tact between a hit-and-run vehicle and plaintiff’s vehicle
occurred in this case.

[TThis Court has construed the physical contact require-
ment broadly to include indirect physical contact, such as
where a rock is thrown or an object is cast off by the
hit-and-run vehicle, as long as a substantial physical
nexus between the disappearing vehicle and the object
cast off or struck is established by the proofs. In this case,
defendant argues that an insufficient nexus existed be-
tween a hit-and-run vehicle and the metal piece lying in
the road. [Id. at 346-347 (citations omitted).]

The Berry Court ruled that “the legal requirement of a
substantial physical nexus between the hit-and-run
vehicle and the object struck by plaintiff was estab-
lished.” Id. at 350. The Court indicated that adequate
evidence of contact between the insured and another
vehicle had been presented because “the metal piece
lying in the road that [the insured’s] vehicle struck was
deposited by the hit-and-run vehicle itself, i.e., the
truck hauling a trailer of scrap metal.” Id. at 352.



232 323 MICH APP 212 [Feb
DISSENTING OPINION BY METER, J.

The policy in Berry defined the term “uninsured
motor vehicle” as a “motor vehicle . . . which strikes . . .
the vehicle the insured is occupying,” and the Court
found adequate evidence of coverage. Id. at 342, 352.
The policy in the present case defines the same term as
a “vehicle [that] ... cause[s] an object to hit...a ve-
hicle an ‘insured’ is ‘occupying’.” Accordingly, the policy
language in the present case is broader than that at
issue in Berry.

Both Dancey and Berry suggest the existence of
coverage in the present case.! In addition, the plain
language of the insurance policy supports the existence
of coverage. Evidence demonstrated that the building
materials in the road “hit” the ambulance when the
ambulance proceeded over them. Random House Web-
ster’s College Dictionary (1997) defines the word “hit,”
in part, as “to come against with an impact[.]” The
building materials in this case “clalme against” the
ambulance “with an impact[.]” Accordingly, the white
pickup truck “cause[d] an object to hit” the ambulance.

In light of the policy language and existing caselaw,

I would affirm the denial of summary disposition to
defendant.?

1 Contrary to the suggestion made in the concurring opinion, I do not
find that Dancey and Berry are strictly controlling in the present case. I
find them suggestive of coverage, and reading them in conjunction with
the plain language of the policy leads me to conclude that the trial court
did not err by denying summary disposition to defendant.

2 1 agree with the majority that defendant was not entitled to
summary disposition on the basis of the argument relating to the
common definition of a “hit-and-run vehicle” because, contrary to
defendant’s argument, the trial court correctly concluded that there
were genuine issues of fact regarding knowledge on the part of the
driver. Whether this knowledge must ultimately be proved in order for
plaintiff to recover is not a question currently before us because we are
reviewing, simply, whether the trial court correctly denied defendant’s
motion for summary disposition.
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In re BALLARD

Docket Nos. 339312, 339313, and 339314. Submitted February 14, 2018,
at Grand Rapids. Decided February 27, 2018, at 9:05 a.m.
Petitioner-father filed a motion in the Van Buren Circuit Court,
Family Division, seeking to terminate his three children’s juve-
nile guardianships with respondents, the children’s maternal
grandparents, and seeking interim parenting time. Petitioner’s
children had been removed from his and the mother’s care by the
Department of Health and Human Services and placed with
respondents. The court appointed respondents as the children’s
juvenile guardians; however, the court did not terminate petition-
er’s parental rights. For several years thereafter, petitioner
maintained a relationship with respondents and his children,
engaging in regular parenting time with them absent any visita-
tion court order. A dispute then arose between petitioner and
respondents, parenting time was halted by respondents, and
petitioner sought to terminate the guardianships and receive
interim parenting time. The parties agreed to temporarily place
in abeyance the issue concerning termination of the guardian-
ships, focusing instead on the question of parenting time. The
court, Jeffrey J. Dufon, J., held that it lacked the authority to
order parenting time for petitioner because respondents had
complete and unfettered discretion regarding the matter. Peti-
tioner appealed.

The Court of Appeals held:

MCL 712A.19a(9)(c) provides, in relevant part, that if the trial
court does not order termination of parental rights to a child, then
the court shall order one or more alternative placement plans, one
of which being the appointment of a juvenile guardian for the
child. MCL 712A.19a(14) provides that the court shall consider
any written or oral information concerning the child from the
child’s parent, guardian, custodian, foster parent, child caring
institution, relative with whom the child is placed, or guardian ad
litem in addition to any other evidence, including the appropri-
ateness of parenting time, offered at the hearing. Accordingly,
MCL 712A.19a(14) authorizes a trial court to contemplate an
order of parenting time in the context of appointing a guardian
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under MCL 712A.19a(9)(c). Because MCL 712A.19a(14) plainly
envisions a trial court having an authoritative role with respect to
parenting time during the course of a guardianship, MCL
712A.19a(14) provides a court with authority to order parenting
time for a parent after a juvenile guardianship has been estab-
lished even if the court did not order parenting time when the
guardianship commenced or at the time of the permanency-
planning hearing. The language in MCL 712A.19a(14) plainly
reflects legislative intent to permit the issuance of parenting-time
orders in regard to an ongoing guardianship. Accordingly, in this
case, the trial court did have the authority to order parenting
time for petitioner, and the case had to be remanded for the trial
court to entertain petitioner’s motion for parenting time.

Reversed and remanded.

PARENT AND CHILD — JUVENILE GUARDIANSHIPS — TRIAL COURT’S AUTHORITY TO
ORDER PARENTING TIME.

A trial court has authority to order parenting time for a parent after
a juvenile guardianship has been established even if the court did
not order parenting time when the guardianship commenced or at
the time of the permanency-planning hearing (MCL 712A.19a).

Child Welfare Appellate Clinic (by Vivek S. San-
karan and Amanda Blau (under MCR 8.120(D)(3))) and
Colleen M. Markou for petitioner-father.

Before: MURPHY, P.J., and O’CONNELL and K. F.
KELLY, JJ.

MURrPHY, P.J. This case presents a pure legal issue,
making it unnecessary to delve into the facts in any
great detail. Petitioner fathered three children, and
they were removed from his and the mother’s care by
the Department of Health and Human Services be-
cause of an inability to care for the children’s needs
and a poor home environment. The children were
placed with respondents, the children’s maternal
grandparents. Subsequently, the trial court appointed
respondents as the children’s juvenile guardians; how-
ever, petitioner’s parental rights were not terminated.
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For several years thereafter, petitioner maintained a
relationship with respondents and his children, engag-
ing in regular parenting time with them absent any
visitation court order. A dispute then arose between
petitioner and respondents, parenting time was halted
by respondents, and petitioner filed a petition to ter-
minate the guardianships, along with a subsequent
motion seeking interim parenting time. The parties
later agreed to temporarily place in abeyance the issue
concerning termination of the guardianships, focusing
instead on the question of parenting time. The trial
court determined that under the statutory scheme, it
lacked the authority to order parenting time for peti-
tioner because respondents had complete and unfet-
tered discretion regarding the matter. Petitioner now
appeals.! The question posed to us is whether the trial
court has the authority to order parenting time under
these circumstances. We hold that the trial court has
such authority; therefore, we reverse and remand for
further proceedings.

We review de novo issues of statutory construction.
Kemp v Farm Bureau Gen Ins Co of Mich, 500 Mich
245, 252; 901 NW2d 534 (2017). The Kemp Court
further observed:

When interpreting statutes, our goal is to give effect to the
Legislature’s intent, focusing first on the statute’s plain
language. In so doing, we examine the statute as a whole,
reading individual words and phrases in the context of the
entire legislative scheme. When a statute’s language is
unambiguous, the Legislature must have intended the

1 Petitioner filed a claim of appeal as of right. Assuming that the
appeal should have been filed as an application for leave to appeal, we
will treat the appeal as an application for leave, grant leave, and
address the substantive issue. Rains v Rains, 301 Mich App 313, 320
n 2; 836 NW2d 709 (2013).
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meaning clearly expressed, and the statute must be en-
forced as written. [Id. (citations and quotation marks
omitted).]

MCL 712A.19a, which pertains to permanency-
planning hearings, governs juvenile guardianships
created after child protective proceedings have been
initiated and in place for a certain period of time but
termination of parental rights has not occurred.? “If the
court determines at a permanency planning hearing
that a child should not be returned to his or her parent,
the court may order the agency to initiate proceedings
to terminate parental rights.” MCL 712A.19a(8). With
various exceptions, “if the child has been in foster care
under the responsibility of the state for 15 of the most
recent 22 months, the court shall order the agency to
initiate proceedings to terminate parental rights.” Id.
MCL 712A.19a further provides, in relevant part:

(9) If the agency demonstrates under subsection (8)
that initiating the termination of parental rights to the
child is clearly not in the child’s best interests, or the court
does not order the agency to initiate termination of paren-
tal rights to the child under subsection (8), then the court
shall order 1 or more of the following alternative place-
ment plans:

(¢) Subject to subsection (11), if the court determines
that it is in the child’s best interests, appoint a guardian
for the child, which guardianship may continue until the
child is emancipated.

MCL 712A.19a(11) mandates criminal background
checks, home studies, central registry clearances, and
investigations relative to proposed guardians. “The

2 Compare MCL 712A.19¢, which applies to juvenile guardianships
created only when there has been termination of parental rights.
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court’s jurisdiction over a guardianship created under
this section shall continue until released by court
order. The court shall review [the] guardianship. ..
annually and may conduct additional reviews as the
court considers necessary.” MCL 712A.19a(13). Addi-
tionally, MCL 712A.19a(14) provides:

In making the determinations under this section, the
court shall consider any written or oral information con-
cerning the child from the child’s parent, guardian, custo-
dian, foster parent, child caring institution, relative with
whom the child is placed, or guardian ad litem in addition
to any other evidence, including the appropriateness of
parenting time, offered at the hearing. [Emphasis added.]

This provision authorizes a trial court to contem-
plate an order of parenting time in the context of
appointing a guardian under MCL 712A.19a(9)(c). Ac-
cordingly, a situation can arise in which the court
creates a juvenile guardianship and additionally or-
ders parenting time for a parent whose parental rights
have not been terminated. Thus, during the course of a
juvenile guardianship, a child’s parent may indeed be
exercising parenting time if previously ordered. And
the court would certainly have the authority to in-
crease, decrease, or terminate that parenting time
during the guardianship if the circumstances war-
ranted court intervention; the original parenting-time
order could not be indefinitely fixed. Because MCL
712A.19a(14) plainly envisions a trial court having an
authoritative role with respect to parenting time dur-
ing the course of a guardianship, we construe MCL
712A.19a(14) as providing a court with authority to
order parenting time for a parent after a juvenile
guardianship has been established even if the court did
not order parenting time when the guardianship com-
menced or at the time of the permanency-planning
hearing. The language in MCL 712A.19a(14) plainly
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reflects legislative intent to permit the issuance of
parenting-time orders in regard to an ongoing guard-
ianship. We therefore conclude that the trial court did
have the authority to order parenting time for peti-
tioner, and the case is remanded for the trial court to
entertain petitioner’s motion for parenting time.

Reversed and remanded for further proceedings
consistent with this opinion. We do not retain jurisdic-
tion.

O’CoNNELL and K. F. KELLY, JdJ., concurred with
MurpHY, P.J.



2018] PEOPLE Vv HOWARD 239

PEOPLE v HOWARD

Docket No. 336150. Submitted February 13, 2018, at Lansing. Decided
February 27, 2018, at 9:10 a.m.

Justin D. Howard was convicted in the Calhoun Circuit Court, John
A. Hallacy, J., of armed robbery, MCL 750.529, first-degree home
invasion, MCL 750.110a(2), and assault with a dangerous
weapon, MCL 750.82. The court sentenced him as a second-
offense habitual offender, MCL 769.10, to concurrent prison
terms of 30 to 60 years for armed robbery, 10 to 30 years for
first-degree home invasion, and three to six years for assault with
a dangerous weapon. Defendant appealed, and the Court of
Appeals affirmed his convictions in an unpublished per curiam
opinion, issued November 17, 2015 (Docket No. 322868). Defen-
dant sought leave to appeal in the Supreme Court, and the
Supreme Court denied defendant’s application. Defendant moved
for reconsideration, arguing, in part, that he was entitled to a
Crosby! remand and resentencing pursuant to People v Lock-
ridge, 498 Mich 358 (2015). The Supreme Court vacated its
previous order and, in lieu of granting leave to appeal, remanded
defendant’s case to the trial court to determine whether the court
would have imposed a materially different sentence under the
sentencing procedure described in Lockridge. 500 Mich 852
(2016). The original sentencing judge was unavailable to conduct
the Crosby remand because he had retired from the bench and
subsequently passed away. The successor judge who replaced him
on the bench had been the prosecutor in the instant case;
therefore, she entered an order of disqualification. The case was
assigned to a different judge, and the newly assigned judge did
not appoint an attorney to represent defendant for the Crosby
remand or seek any input from defendant or defense counsel. In
his order on remand, which he entered within days of being
assigned the case, the judge noted that he had reviewed the
presentence report, transcripts, and court file from defendant’s
case, as well as the Lockridge opinion, and determined that he
would not impose a materially different sentence. Defendant,

1 United States v Crosby, 397 F3d 103 (CA 2, 2005).
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acting in propria persona, moved for reconsideration, arguing
that he was denied his constitutional right to counsel and due
process pursuant to Const 1963, art 1, § 20, and that the trial
court erred by not obtaining the views of defense counsel before
making his determination. The court denied defendant’s motion
for reconsideration. Defendant appealed.

The Court of Appeals held:

1. On a Crosby remand, a trial court should first allow a
defendant an opportunity to inform the court that he or she will
not seek resentencing. If notification is not received in a timely
manner, the court (1) should obtain the views of counsel in some
form, (2) may but is not required to hold a hearing on the matter,
and (3) need not have the defendant present when it decides
whether to resentence the defendant, but (4) must have the
defendant present, as required by law, if it decides to resentence
the defendant. In this case, the trial court erred by not appointing
and obtaining the views of defense counsel before determining
whether resentencing was warranted.

2. The issue of what is required when the original sentencing
judge is unavailable to conduct a Crosby remand was an issue of
first impression in Michigan. Federal courts of appeal are divided
regarding the procedural requirements when the sentencing
judge is unavailable to conduct a Crosby remand or similar
procedure. The United States Court of Appeals for the Seventh
Circuit, in United States v Bonner, 440 F3d 414 (CA 7, 2006), held
that when the original sentencing judge is unavailable to preside
over a remand, the appeals court must vacate the defendant’s
sentence and remand for a complete resentencing hearing. How-
ever, the United States Court of Appeals for the Second Circuit, in
United States v Garcia, 413 F3d 201 (CA 2, 2005), stressed that
while district court judges are not fungible, they have direct
sentencing experience and could determine from the record
whether the original sentence was affected by unconstitutional
sentencing restraints. The Second Circuit also requires some-
thing more of newly assigned judges that is optional for the
original sentencing judge under Crosby: when making his or her
threshold determination regarding whether resentencing is war-
ranted, a newly assigned judge must order the defendant to
appear in court and afford the defendant an opportunity to be
heard. The Second Circuit gave two reasons for this requirement:
first, the Second Circuit deemed the defendant’s appearance and
opportunity to be heard necessary to the district court’s achieving
the level of familiarity with the case necessary for a reliable
sentencing comparison; and second, the Second Circuit consid-
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ered production of the defendant to be important to the perceived
integrity of the resentencing decision. Thus, the Second Circuit
upheld the propriety of a Crosby remand in the event of a newly
assigned judge but imposed additional requirements to ensure
that the remand procedure was sufficiently fair and reliable
under the circumstances. The Garcia rationale was persuasive.
When a newly assigned judge handles a Crosby remand without
ever encountering the defendant, both the personal nature of
sentencing and perceptions of the fairness, integrity, and public
reputation of the judicial proceeding are called into question.
Therefore, when the original sentencing judge is unavailable, in
addition to following the other Crosby remand requirements, the
assigned judge must allow the defendant an opportunity to
appear before the court and be heard before the judge can decide
whether he or she would resentence the defendant. In this case,
because that opportunity was not given to defendant, and because
defendant was deprived of counsel and the input of counsel at the
time of the Crosby remand, the trial court’s order was vacated and
the case was remanded.

Trial court order vacated; case remanded for further proceed-
ings.

SENTENCING — CROSBY REMAND PROCEDURE — UNAVAILABILITY OF THE ORIGINAL
SENTENCING JUDGE.

On a Crosby remand, a trial court should first allow a defendant an
opportunity to inform the court that he or she will not seek
resentencing; if notification is not received in a timely manner,
the court (1) should obtain the views of counsel in some form, (2)
may but is not required to hold a hearing on the matter, and (3)
need not have the defendant present when it decides whether to
resentence the defendant, but (4) must have the defendant
present, as required by law, if it decides to resentence the
defendant; when the original sentencing judge is unavailable to
conduct a Crosby remand, in addition to following the other
Crosby remand requirements, the newly assigned judge must
allow the defendant an opportunity to appear before the court and
be heard before the judge can decide whether it would resentence
the defendant (People v Crosby, 397 F3d 103 (CA 2, 2005)).

Bill Schuette, Attorney General, Aaron D. Lind-
strom, Solicitor General, David E. Gilbert, Prosecuting
Attorney, and Jennifer Kay Clark, Assistant Prosecut-
ing Attorney, for the people.
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State Appellate Defender (by Douglas W. Baker and
Jason R. Eggert) for defendant.

Before: CAVANAGH, P.J., and HOEKSTRA and BECKERING,
JJ.

PER CURIAM. Defendant, Justin Duane Howard, ap-
peals as of right the circuit court’s order stemming
from a Crosby' remand, which was ordered because
defendant’s within-the-guidelines sentence was im-
posed before the Michigan Supreme Court’s ruling in
People v Lockridge, 498 Mich 358; 870 NW2d 502
(2015).2 Because the sentencing judge was no longer
available at the time of the remand, a newly assigned
judge reviewed defendant’s case and ruled that he
would not have imposed a materially different sen-
tence. Therefore, he declined to resentence defendant.
Defendant contends that the trial court failed to follow
the proper procedure in a Crosby remand and that
because the sentencing judge was no longer available,
defendant either should have received a full resentenc-

1 United States v Crosby, 397 F3d 103 (CA 2, 2005).

2 Lockridge held that Michigan’s sentencing guidelines violate a
defendant’s Sixth Amendment fundamental right to a jury trial and are
deficient to the extent that they require judicial fact-finding beyond facts
admitted by the defendant or found by a jury to score offense variables
that mandatorily increase the floor of the guidelines minimum sentence
range. Lockridge, 498 Mich at 364, 373-374. The Supreme Court
remedied the violation by making the guidelines advisory only. Id. at
364, 391. It remanded to the trial court cases “in which a defendant’s
minimum sentence was established by application of the sentencing
guidelines in a manner that violated the Sixth Amendment” for a
determination of “whether that court would have imposed a materially
different sentence but for the constitutional error.” Id. at 397. “If the
trial court determines that the answer to that question is yes, the court
shall order resentencing.” Id. The Supreme Court adopted a remand
procedure as set forth in Crosby, which is discussed in salient detail in
this opinion.
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ing or at least an opportunity to appear before the
court and be heard before the judge made his decision.
We agree in part with defendant, and thus, we vacate
the trial court’s order and remand for further proceed-
ings.

I. PERTINENT FACTS AND PROCEDURAL HISTORY

Defendant’s convictions arise out of an October 2012
incident in which defendant and another man broke
into Pearlie Parker’s home in Battle Creek, Michigan,
stole money, and assaulted Parker with a firearm. A
jury convicted defendant of armed robbery, MCL
750.529, first-degree home invasion, MCL 750.110a(2),
and assault with a dangerous weapon, MCL 750.82.
The trial court sentenced him as a habitual offender,
second offense, MCL 769.10, to concurrent prison
terms of 30 to 60 years for armed robbery, 10 to 30
years for first-degree home invasion, and three to six
years for assault with a dangerous weapon.?

In his initial appeal, defendant challenged his con-
victions on grounds that he was denied a speedy trial
and that the trial court erred by denying his motion to
suppress a witness identification. This Court affirmed
his convictions in an unpublished per curiam opinion,*
and defendant subsequently sought leave to appeal in
the Michigan Supreme Court. After our Supreme
Court denied defendant’s application, defendant
moved for reconsideration, arguing, in part, that he
was entitled to a Crosby remand and resentencing
pursuant to Lockridge, 498 Mich at 395-398. The
Supreme Court vacated its prior order and, in lieu of

3 All three minimum sentences were within the guidelines range as
scored by the trial court.

4 People v Howard, unpublished per curiam opinion of the Court of
Appeals, issued November 17, 2015 (Docket No. 322868).
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granting leave, remanded defendant’s case to the trial
court “to determine whether the court would have
imposed a materially different sentence under the
sentencing procedure described in [Lockridge].” People
v Howard, 500 Mich 852 (2016). The Supreme Court
further instructed, “On remand, the trial court shall
follow the procedure described in Part IV of [Lock-
ridge].” 1d.

The original sentencing judge was unavailable to
conduct the Crosby remand because he had retired from
the bench and subsequently passed away. The successor
judge who replaced him on the bench had been the
prosecutor in the instant case. She entered an order of
disqualification, and the case was assigned to a different
judge. The newly assigned judge did not appoint an
attorney to represent defendant for the Crosby remand
or seek any input from defendant or defense counsel. In
his order on remand, which he entered within days of
being assigned the case, the judge noted that he had
reviewed the presentence report, transcripts, and court
file from defendant’s case, as well as the Lockridge
opinion, and determined that he would not impose a
materially different sentence. Defendant, acting in pro-
pria persona, moved for reconsideration, arguing that
he was denied his constitutional right to counsel and
due process pursuant to Const 1963, art 1, § 20, and
that the trial court erred by not obtaining the views of
defense counsel before making his determination. The
trial court denied defendant’s motion for reconsidera-
tion, which led to this appeal as of right.

II. CROSBY REMAND REQUIREMENTS

Defendant first argues that the trial court erred by
failing to comply with the required procedure for
Crosby remands. We agree.
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The Lockridge Court provided the following instruc-
tions for a trial court conducting a Crosby remand:

[Oln a Crosby remand, a trial court should first allow a
defendant an opportunity to inform the court that he or
she will not seek resentencing. If notification is not re-
ceived in a timely manner, the court (1) should obtain the
views of counsel in some form, (2) may but is not required
to hold a hearing on the matter, and (3) need not have the
defendant present when it decides whether to resentence
the defendant, but (4) must have the defendant present, as
required by law, if it decides to resentence the defendant.
[Lockridge, 498 Mich at 398 (citation omitted).]

Defendant contends that the trial court erred by not
appointing and obtaining the views of defense counsel
prior to determining whether resentencing was war-
ranted. The prosecution does not dispute that trial
courts must follow the steps outlined in Lockridge for
Crosby remands; however, the prosecution would re-
strict the applicability of these steps to situations in
which a trial court determines that resentencing is
warranted. In other words, once the trial court deter-
mines that it would have imposed a materially differ-
ent sentence but for the mandatory nature of the
sentencing guidelines, then the court should give the
defendant an opportunity to decline resentencing and
should seek the views of counsel. And if the trial court
decides that resentencing is not warranted, then no
further steps are necessary.

The prosecution cites no authority for this strained
interpretation of the Lockridge Court’s instructions. In
our view, the procedure proposed by the prosecution
contrasts with the Supreme Court’s statement that “a
trial court considering a case on a Crosby remand
should first and foremost include an opportunity for a
defendant to avoid resentencing by promptly notifying
the [trial] judge that resentencing will not be sought.”
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Lockridge, 498 Mich at 398 (quotation marks and
citation omitted; emphasis added; alteration by the
Lockridge Court). The prosecution’s proposed proce-
dure also ignores the Supreme Court’s next statement
that “[i]f the defendant does not so notify the court, it
‘should obtain the views of counsel, at least in writ-
ing ..., in ‘reaching its decision . . . whether to resen-
tence.”” Id., quoting Crosby, 397 F3d at 120. Further-
more, having a trial court review the record and
determine whether resentencing is warranted before
providing a defendant the opportunity to avoid resen-
tencing constitutes a waste of judicial resources in
those cases in which the defendant does not want to
risk a harsher sentence. Therefore, we reject the pros-
ecution’s characterization of the order of steps in a
Crosby remand and agree with defendant that before
deciding whether to resentence, the trial court was
required to obtain the views of defense counsel.

The record on remand contains no indication that
defendant was given an opportunity to inform the
court that he would not seek resentencing. The record
is also devoid of any indication that the trial court
complied with the requirement that it “should obtain
the views of counsel.” Lockridge, 498 Mich at 398. In
fact, it appears that defendant did not have an attor-
ney at the time of the Crosby remand. In a procedure
designed to address whether defendant’s sentence was
affected by unconstitutional sentencing constraints

5 See also People v Stokes, 312 Mich App 181, 201-202; 877 NW2d 752
(2015) (noting that the “first step” of the Crosby remand procedure is to
provide the defendant with an opportunity to avoid resentencing),
vacated in part on other grounds 501 Mich 918 (2017); People v
Steanhouse, 313 Mich App 1, 48; 880 NW2d 297 (2015) (again noting
that the “first step” in the remand procedure is to provide the defendant
with an opportunity to avoid resentencing), aff'd in part and rev’d in
part on other grounds 500 Mich 453 (2017).
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and in which soliciting input from defense counsel is
specifically required of the trial court, defendant was
entitled to representation at the time of the Crosby
remand. See People v Pubrat, 451 Mich 589, 594; 548
NW2d 595 (1996) (“[Slentencing is a critical stage at
which a defendant has a right to counsel.”). And
because the trial court failed to appoint counsel and
obtain the views of that counsel, we conclude that
defendant’s Crosby remand was improperly handled.
Therefore, we vacate the trial court’s order and remand
for further proceedings. Because we are remanding
this matter, it is necessary for us to consider defen-
dant’s second argument on appeal regarding the im-
pact of a remand to a judge other than the sentencing
judge in a Crosby remand.

III. IMPACT OF CROSBY REMAND BEFORE A DIFFERENT JUDGE

Relying on federal caselaw, defendant contends that
because his original sentencing judge is unavailable to
conduct the Crosby remand, due process requires that
he be entitled to a full resentencing. In the alternative,
he argues that he should at least be entitled to appear
before the judge and have an opportunity to be heard
before the court determines whether it would resen-
tence him under the now-advisory sentencing guide-
lines. Defendant raises an issue of first impression for
Michigan.

Federal courts of appeal are divided on the issue of
what is required when the sentencing judge is unavail-
able to conduct a Crosby remand or similar procedure.
Defendant urges us to adopt the approach set forth by
the United States Court of Appeals for the Seventh
Circuit. In United States v Paladino, 401 F3d 471,
483-484 (CA 7, 2005), the Seventh Circuit adopted a
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modified Crosby procedure.® In those cases in which
the Seventh Circuit could not determine from the
record whether a defendant’s pre-Booker” sentence
constituted prejudicial error, the court would “order a
limited remand to permit the sentencing judge to
determine whether he would (if required to resen-
tence) reimpose his original sentence.” Paladino, 401
F3d at 484 (emphasis added). Later, in United States
v Bonner, 440 F3d 414 (CA 7, 2006), the Seventh Circuit
faced the issue whether a judge other than the “sentenc-
ing judge” could conduct a Paladino remand. In conclud-
ing that it could not, the Seventh Circuit reasoned that,
in order to be confident that the sentencing judge would
have given the same sentence subsequent to Booker
that it gave prior to Booker, analysis under Paladino
had to be conducted by the “original ‘sentencing judge.””
Bonner, 440 F3d at 416. When the sentencing judge was
unavailable, there was “no purpose in restricting a
newly assigned judge to comparing the sentence he
would impose post-Booker, armed with the knowledge
that the guidelines are advisory, to the sentence initially
imposed by a different judge operating under the as-

6 The procedure adopted by the Seventh Circuit differs from Crosby in
that the Seventh Circuit Court of Appeals retains jurisdiction over a
case until the district court determines that resentencing is warranted;
at that point, the appeals court vacates the prior sentence and remands
the matter to the district court for resentencing. Paladino, 401 F3d at
484.

" In United States v Booker, 543 US 220; 125 S Ct 738; 160 L Ed 2d 621
(2005), the United States Supreme Court held that the federal sentenc-
ing guidelines violated the Sixth Amendment by allowing a court to
impose a sentence above the statutory maximum on facts not submitted
to a jury and proved beyond a reasonable doubt or admitted by the
defendant. Lockridge, 498 Mich at 371, citing Booker, 543 US at 226
(opinion by Stevens, J.). To remedy the constitutional violation, the High
Court made the guidelines advisory rather than mandatory. Lockridge,
498 Mich at 371-372, citing Booker, 543 US at 245 (opinion by Breyer,
Jo).
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sumption that the guidelines were mandatory.” Id. at
417. Therefore, the Seventh Circuit in Bonner held that
when the original sentencing judge was unavailable to
preside over a remand under Paladino, the appeals
court would “vacate the defendant’s sentence and re-
mand for a complete resentencing hearing in order to
permit the successor judge to sentence the defendant in
conformity with the mandates of Booker.” Id. See also
United States v Sanders, 421 F3d 1044, 1052 (CA 9,
2005) (“We hold that when the original sentencing
judge is not available to conduct a limited remand . . .,
the original sentence should be vacated and the case
remanded for a full resentencing hearing.”).

Unlike a Paladino remand, our Supreme Court in
Lockridge did not describe a Crosby remand as going
back to the sentencing judge but rather as going back
to the “trial court.” Lockridge, 498 Mich at 398. How-
ever, cases on remand in Michigan are always sent
back to the judge who entered the judgment or order,
whenever possible, and Lockridge did not address or
appear to contemplate a circumstance in which the
original sentencing judge is no longer available.

Assuming we do not agree with defendant’s claim of
entitlement to a full resentencing—which would argu-
ably give somewhat of a windfall to all defendants
whose sentencing judges are no longer available—
defendant alternatively urges this Court to adopt the
analysis set forth in United States v Garcia, 413 F3d

8 The Bonner Court indicated that “[t]he procedure we establish today
is applicable whenever the original sentencing judge is unavailable to
carry out a remand from this court in accordance with the terms set
forth in Paladino, regardless of whether the judge is unavailable due to
recusal, retirement, absence, death, sickness or other disability.” Id. We
likewise see no reason to distinguish among the reasons why a judge
different from the sentencing judge is assigned to the case.
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201 (CA 2, 2005). In Garcia, the United States Court of
Appeals for the Second Circuit expressly addressed the
issue of how to handle Crosby remands when the
original sentencing judge is no longer available. The
Second Circuit acknowledged the language in Crosby
that called for review by the “sentencing judge” but
opined that such language “simply recognizes the prac-
tical reality that most Crosby remands . .. will likely
be addressed by the original sentencing judge.” Garcia,
413 F3d at 226. But the Second Circuit also noted that
because of his or her familiarity with the case, the
original sentencing judge would be in the best position
to conduct an efficient and reliable analysis under
Crosby. Id. at 227. However, the appeals court deter-
mined that when the original sentencing judge is no
longer available, the district court’s ability to provide a
reliable response to a Crosby remand does not abruptly
cease:

The judgment appealed from, after all, is that of the
district court, not simply that of a particular judge. Thus,
the comparative sentence inquiry might properly be
viewed as between the court’s challenged sentence and the
sentence the court would have imposed with a proper
understanding of the law. Where the original sentencing
judge is no longer available to speak for the district court
on the second point, the responsibility for identifying the
sentence that the court would have imposed under a
correct view of the law may properly be reassigned to
another district judge. . . .

. . . [Tlhe fact that all district judges possess direct
sentencing experience, considered together with their
ability to develop factual records, necessarily means that
such judges can reliably determine, even on reassignment,
whether there is a nontrivial difference between a chal-
lenged original sentence and one that would have been
imposed with a correct understanding of the law. [Id. at
227-228.]
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Thus, whereas the Bonner court stressed the subjec-
tivity of individual judges in sentencing, the Garcia
court stressed that, while district court judges are not
fungible, they have direct sentencing experience and
could determine from the record whether the original
sentence was affected by unconstitutional sentencing
restraints as identified in Booker. Further, the Garcia
court made clear that it did not expect a newly as-
signed judge to do the impossible, “i.e., determine what
sentence the original judge would have imposed on
behalf of the court with a correct understanding of the
law and a fully developed record.” Id. at 228. Rather,
the newly assigned judge was to determine “what
sentence he or she would have imposed on behalf of the
court with the benefit of Booker and a full record . ..
[and] then determine whether that lawful sentence
differs in a more than trivial manner from the one that
was actually imposed.” Id.

Nevertheless, the Second Circuit in Garcia did re-
quire something more of newly assigned judges that
remained optional for the original sentencing judge
under Crosby. When making his or her threshold
determination regarding whether resentencing is war-
ranted, a newly assigned judge must order the defen-
dant to appear in court and afford the defendant an
opportunity to be heard. Id. at 230. The Second Circuit
gave two reasons for this requirement. First, because
“human insights important to sentencing cannot be
gleaned simply from a review of a cold record,” the
Second Circuit deemed the defendant’s appearance
and opportunity to be heard necessary to the district
court’s achieving the level of familiarity with the case
necessary for “a reliable sentencing comparison.” Id.
Second, the Second Circuit considered production of
the defendant to be important to the perceived integ-
rity of the resentencing decision, explaining as follows:
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[A]lthough the production of a defendant may not be
essential to the perceived integrity of a Crosby remand
handled by the original sentencing judge, see United
States v. Crosby, 397 F.3d at 120 (holding that defendant’s
presence in court is not required on remand to decide if
resentencing is necessary), when a Crosby remand is
reassigned to a judge who has never dealt with the
defendant, both the parties’ and the public’s perception of
the fairness of the process is enhanced by requiring that
judge to have some direct contact with the defendant in a
formal court proceeding before answering the remand
inquiry . ... [Garcia, 413 F3d at 230.]

The Garcia court acknowledged that “a Crosby remand
may operate less efficiently when the original sentenc-
ing judge is no longer available,” id., but it concluded
that it would nevertheless operate “with sufficient
reliability that, even in this limited category of cases,
we remain committed to case-by-case review of plain
error rather than wholesale assumptions that substan-
tial rights were affected in no or all such cases,” id. at
231. Thus, the Second Circuit upheld the propriety of a
Crosby remand in the event of a newly assigned judge
but imposed additional requirements to ensure that
the remand procedure was sufficiently fair and reliable
under the circumstances.

We find the Second Circuit’s rationale in Garcia to
be persuasive and its solution reasonable. When a
newly assigned judge handles a Crosby remand with-
out ever encountering the defendant, both the personal
nature of sentencing, People v Heller, 316 Mich App
314, 319; 891 NW2d 541 (2016),° and perceptions of the

9 We ruled in Heller that a trial court may not sentence a defendant
via videoconference because the intensely personal nature of the sen-
tencing process calls for direct contact. Heller, 316 Mich App at 319-321.
The trial court’s initial determination on a Crosby remand is not a
sentencing in the same sense as that addressed in Heller, and if the trial
court should decide to resentence the defendant subsequent to a Crosby
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fairness, integrity, and public reputation of the judicial
proceeding are called into question. We conclude that
when the original sentencing judge is unavailable, in
addition to following the other Crosby remand require-
ments, the assigned judge must allow the defendant
an opportunity to appear before the court and be heard
before the judge can decide whether he or she would
resentence the defendant. Because that opportunity
was not given to defendant in this matter, and because
he was deprived of counsel and the input of counsel at
the time of the Crosby remand, we vacate the trial
court’s order and remand for further proceedings.

We vacate defendant’s sentence and remand for
further proceedings consistent with this opinion. We do
not retain jurisdiction.

CAVANAGH, P.J., and HOEKSTRA and BECKERING, JdJ.,
concurred.

remand, the court must have the defendant present. Lockridge, 498
Mich at 398. However, in those unique and presumably rare situations
in which a newly assigned judge conducts a Crosby remand for a
defendant that has never appeared before the trial court, the analysis
more closely resembles the type of situation seen in Heller than when
the Crosby remand is conducted by a sentencing judge familiar with the
defendant and the defendant’s case.

10 See Lockridge, 498 Mich at 398.
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SANDERS v McLAREN-MACOMB

Docket No. 336409. Submitted February 13, 2018, at Detroit. Decided
February 27, 2018, at 9:15 a.m. Leave to appeal denied 502 Mich
940.

Nancy Sanders filed a medical malpractice action in the Macomb
Circuit Court against Richard S. Veyna, M.D., the Michigan Head
and Spine Institute (MHSI), which is an assumed name of
University Neurosurgical Associates, PC (collectively, defen-
dants), and others, in connection with the treatment plaintiff
received at McLaren-Macomb hospital in July 2013. On June 30,
2015, plaintiff mailed a notice of intent (NOI) to sue to Veyna at
two separate addresses and to MHSI at three separate addresses;
those defendants asserted that they did not receive notice of
plaintiff’s claim until after being served with plaintiff’'s complaint
in December 2015 and that they did not receive an NOI from
plaintiff until they requested a copy from plaintiff’s attorney after
being served with the complaint. In their respective answers,
defendants asserted as an affirmative defense that plaintiff’s
claims were barred because she failed to provide a sufficient NOI.
Defendants subsequently moved for summary disposition, argu-
ing that dismissal was appropriate because plaintiff had failed to
mail the NOIs to defendants’ last known professional addresses
as required by MCL 600.2912b(2) and that plaintiff was therefore
unable to commence her medical malpractice action. The court,
James M. Maceroni, J., granted defendants’ motion, reasoning
that plaintiff had violated MCL 600.2912b(1) by failing to serve
an NOI on defendants before filing the complaint even though
their addresses were reasonably determinable. Plaintiff moved
for reconsideration, and the court granted the motion. On recon-
sideration, the court concluded that the summary disposition
motion had to be denied because defendants had failed to chal-
lenge the NOI by motion at the time they filed their first
responses to the complaint as required by MCR 2.112(L)(2)(a).
The court concluded that defendants did not preserve their
challenges to the NOI for purposes of MCR 2.112(L)(2)(a) when
they raised the issue as an affirmative defense in their pleadings
instead of raising it by motion as required by the rule. The Court
of Appeals granted defendants’ application for leave to appeal.
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The Court of Appeals held:

1. MCL 600.2912b(1) provides that a person shall not com-
mence an action alleging medical malpractice against a health
professional or health facility unless the person has given the
health professional or health facility written notice not less than
182 days before the action is commenced. MCL 600.2912b(2)
requires that the NOI must be mailed to the last known profes-
sional business address or residential address of the health
professional or health facility who is the subject of the medical
malpractice action; proof of the mailing constitutes prima facie
evidence of compliance with the section. A medical malpractice
action can only be commenced by providing a timely NOI and
then filing a complaint and an affidavit of merit after the
applicable notice period has expired but before the period of
limitations has expired. Michigan employs a “mailbox rule” for
providing the notice, and MCL 600.2912b(2) states that proof of
the mailing constitutes prima facie evidence of compliance. Ac-
cordingly, providing a timely NOI is a prerequisite condition to
the commencement of a medical malpractice action, and the
failure to comply with the statutory requirement renders the
complaint insufficient to commence the action. In that regard,
MCR 2.112(L)(2)(a) states that in a medical malpractice action,
unless the court allows a later challenge for good cause, all
challenges to the sufficiency of the NOI must be made by motion,
filed pursuant to MCR 2.119, at the time the defendant files its
first response to the complaint whether by answer or motion; the
undefined term “good cause” means a substantial reason amount-
ing in law to a legal excuse for failing to perform an act required
by law. MCR 2.112(L)(2)(a) applies to all challenges to an NOI,
including a claim that the notice was not received; the court rule
is not limited to challenges that are based solely on the content of
the NOI.

2. Under MCR 2.112(L.)(2)(a), a defendant’s challenge to the
sufficiency of an NOI is not preserved by raising the challenge as
an affirmative defense in his or her answer. A defendant forfeits
any challenge to the NOI if the defendant fails to comply with the
MCR 2.112(L)(2)(a) requirements; the defendant may not ignore
the requirement under the belief that the NOI was not legally
sufficient because the NOI is presumed sufficient until deter-
mined otherwise by the trial court if the defendant meets the
MCL 600.2912b notice requirements for commencing a medical
malpractice action.

3. In this case, defendants failed to challenge the sufficiency
of the NOIs by motion when they filed their answers—that is, in
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their first responses—as required by MCR 2.112(L)(2)(a). Good
cause to justify the late challenge did not exist because defen-
dants had the necessary information to challenge the NOIs before
filing their answers; specifically, plaintiff had supplied a copy of
the notices to defendants after filing her complaint, which listed
the addresses to which plaintiff had sent the NOIs. Plaintiff
complied with the MCL 600.2912b requirements for commencing
a medical malpractice action because her proof of mailing the
NOIs to defendants constituted prima facie evidence of plaintiff’s
compliance with the notice requirement and she filed her com-
plaint and affidavit of merit after waiting the statutorily required
period of time. Defendants were therefore obligated to raise their
NOI challenges by motion in their first response to the complaint
as required by MCR 2.112(L)(2)(a). Defendants could not ignore
that requirement by unilaterally determining that plaintiff’s
compliance with the court rule was inadequate; plaintiff's NOIs
were presumptively valid until rebutted in judicial proceedings
and the legal sufficiency determined by the trial court. Accord-
ingly, defendants forfeited their challenges to the NOIs by failing
to comply with MCR 2.112(L)(2)(a).

Affirmed.

1. NEGLIGENCE — MEDICAL MALPRACTICE ACTIONS — NOTICE OF INTENT —

CHALLENGES TO NOTICE OF INTENT.

MCL 600.2912b(1) provides that a person shall not commence an
action alleging medical malpractice against a health professional
or health facility unless the person has given the health profes-
sional or health facility written notice not less than 182 days
before the action is commenced; MCR 2.112(LL)(2)(a) provides that
unless the court allows a later challenge for good cause, all
challenges to the sufficiency of the notice of intent (NOI) must be
made by motion, filed pursuant to MCR 2.119, at the time the
defendant files its first response to the complaint whether by
answer or motion; MCR 2.112(L)(2)(a) applies to all challenges to
an NOI, including a claim that the notice was not received; the
court rule is not limited to challenges that are based solely on the
content of the NOL.

2. NEGLIGENCE — MEDICAL MALPRACTICE — NOTICE OF INTENT — SUFFICIENCY OF

NOTICE OF INTENT — CHALLENGES TO SUFFICIENCY MUST BE RAISED BY
MortioN IN FIRST RESPONSE.

MCR 2.112(L)(2)(a) provides that in a medical malpractice action,
unless the court allows a later challenge for good cause, all
challenges to the sufficiency of the notice of intent (NOI) must be
made by motion, filed pursuant to MCR 2.119, at the time the
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defendant files its first response to the complaint whether by
answer or motion; a defendant’s challenge to the sufficiency of the
NOI is not preserved by raising the challenge as an affirmative
defense in his or her answer; a defendant forfeits any challenge to
the NOI if the defendant fails to comply with the MCR
2.112(L)(2)(a) requirements because the NOI is presumed suffi-
cient until determined otherwise by the trial court if the defen-
dant meets the MCL 600.2912b notice requirements for com-
mencing a medical malpractice action.

3. NEGLIGENCE — MEDICAL MALPRACTICE — NOTICE OF INTENT — CHALLENGES TO
NOTICE OF INTENT — LATER CHALLENGES ALLOWED FOR GOOD CAUSE —
DEFINITION OF “GooD CAUSE.”

MCR 2.112(L.)(2)(a) provides that in a medical malpractice action,
unless the court allows a later challenge for good cause, all
challenges to the sufficiency of the notice of intent (NOI) must be
made by motion, filed pursuant to MCR 2.119, at the time the
defendant files its first response to the complaint whether by
answer or motion; the undefined term “good cause” means a
substantial reason amounting in law to a legal excuse for failing
to perform an act required by law.

Sommers Schwartz, PC (by Ramona C. Howard) for
Nancy Sanders.

Saurbier Law Firm, PC (by Marc D. Saurbier and
Scott A. Saurbier) for Richard S. Veyna, the Michigan
Head and Spine Institute, and University Neurological
Associates, PC.

Before: GLEICHER, P.J., and BORRELLO and SWARTZLE,
JdJ.

BORRELLO, J. In this interlocutory appeal in a medi-
cal malpractice action, defendants Richard S. Veyna,
M.D., Michigan Head and Spine Institute (MHSI), and
University Neurosurgical Associates, PC (UNA)! ap-

! Because Dr. Veyna, MHSI, and UNA are the only defendants who are
parties to this appeal, our use of the word “defendants” refers only to
these parties unless otherwise indicated.
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peal by leave granted? the trial court’s order granting
plaintiff’s motion for reconsideration and denying de-
fendants’ motion for summary disposition. The trial
court denied defendants’ motion for summary disposi-
tion on the ground that defendants failed to comply
with MCR 2.112(L)(2)(a) in challenging plaintiff’s no-
tice of intent (NOI) to file a claim. For the reasons set
forth in this opinion, we affirm.

I. BACKGROUND

Plaintiff’s medical malpractice claim stems from the
treatment that she received at McLaren-Macomb Hos-
pital® in July 2013, related to a fall that had occurred
at her home. Plaintiff was admitted to McLaren-
Macomb Hospital on approximately July 2, 2013,
where she was treated by a neurosurgeon, Dr. Veyna,
who was employed by MHSIL.* Plaintiff alleged that
defendants were negligent in treating her condition,
principally by failing to timely order and perform an
MRI of her brain and cervical spine on July 4, 2013,
and July 5, 2013. As a result of the delay in ordering or
performing a brain MRI, plaintiff alleges there was a
delay in the diagnosis and treatment of her spinal
condition, causing prolonged compression of the spine.
Plaintiff further alleged that the surgical procedure
that was performed on July 13, 2013,° did not provide

2 Sanders v McLaren-Macomb, unpublished order of the Court of
Appeals, entered March 3, 2017 (Docket No. 336409).

3 McLaren-Macomb is an assumed name of the Mount Clemens
Regional Medical Center.

4 Michigan Head and Spine Institute is an assumed name of Univer-
sity Neurosurgical Associates, PC.

5 Both the trial court and defendants on appeal indicated that the
surgery occurred on July 11, 2013. However, the NOI indicates that the
surgery occurred on July 13, 2013. Because the only issue on appeal is
whether defendants complied with the procedural requirements in
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any benefit and that defendants’ negligence in failing
to appropriately and timely diagnose her cervical spine
pathology and relieve the pressure on her spinal cord
caused her permanent quadriparesis.

On June 30, 2015, plaintiff, as required pursuant to
MCL 600.2912b, mailed her NOI to, among others,
defendants Dr. Veyna and MHSI. Plaintiff sent her
NOI to Dr. Veyna by United States mail to the follow-
ing addresses:

Richard S. Veyna, M.D.

¢/o Michigan Head and Spine Institute
1030 Harrington Blvd.

Suite 100

Mt. Clemens, MI 48043

Richard S. Veyna, M.D.
¢/o McLaren Macomb
1000 Harrington Blvd.
Mt. Clemens, MI 48043

Plaintiff sent her NOI to MHSI by United States mail
to the following addresses:

Michigan Head and Spine Institute
1030 Harrington Blvd.

Suite 100

Mt. Clemens, MI 48043

Michigan Head and Spine Institute, PLLC
Resident Agent: Harold D. Portnoy

44555 Woodward Avenue

Suite 506

Pontiac, MI 48341

MCR 2.112(L)(2)(a) for challenging plaintiff’s filing of the NOI, the date
on which the surgery actually occurred is not pertinent to our analysis.

5 This allegation in plaintiff's complaint pertained to all defendants,
including those who are not parties to this appeal.



260 323 MICH APP 254 [Feb

MHSI, PL.L.C.

Resident Agent: Harold D. Portnoy
44555 Woodward Avenue

Suite 506

Pontiac, MI 48341

The two NOIs that were sent to the 44555 Wood-
ward address were returned as undeliverable, but
none of the other NOIs was returned.

On December 9, 2015, plaintiff filed her complaint
against defendants alleging medical malpractice. Sub-
sequently, on December 16, 2015, defendants’ attorney,
Scott Saurbier, contacted plaintiff’s attorney, Matthew
Turner, and requested a copy of the NOI that was sent,
indicating that defendants had not received a copy. On
December 28, 2015, Turner forwarded a copy of the
NOI to Saurbier. Dr. Veyna averred that he never saw
or received an NOI involving plaintiff until after being
served with the complaint, that he was not an em-
ployee of McLaren-Macomb, and that neither MHSI
nor McLaren-Macomb had ever indicated that an NOI
had been delivered to them on his behalf. Additionally,
Karin Green, the office administrator who receives all
NOIs delivered to MHSI offices, averred that MHSI
never received an NOI pertaining to plaintiff.

MHSI and UNA filed an answer on January 15,
2016, and Dr. Veyna filed an answer on February 9,
2016, in which defendants generally denied the allega-
tions of negligence. Both answers raised as an affirma-
tive defense that “[t]he claims are barred for failing to
comply with MCL 600.2912b by not properly filing and
providing a sufficient Notice of Intent.”

Thereafter, on March 4, 2016, Dr. Veyna and MHSI
collectively moved for summary disposition pursuant
to MCR 2.116(C)(8), arguing that plaintiff failed to give
defendants the notice required by MCL 600.2912b(2)
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because plaintiff did not mail the NOIs to defendants’
last known professional business addresses. Defen-
dants argued that plaintiff mailed the NOIs to prior or
nonexistent addresses, even though their correct ad-
dresses were reasonably ascertainable, and as a result,
defendants did not receive the notice required under
MCL 600.2912b to commence a medical malpractice
action. Defendants contended that defendants’ last
known addresses could be determined by a Google
search or, with respect to MHSI, by consulting the

Michigan Department of Licensing and Regulatory
Affairs (LARA) website.

In opposition to defendants’ motion for summary
disposition, plaintiff presented two arguments. First,
plaintiff argued that defendants’ motion was untimely
under MCR 2.112(L)(2)(a), which strictly prescribes
the time for challenging an NOI, and that defendants’
motion must therefore be dismissed. Plaintiff asserted
that under MCR 2.112(L)(2)(a), defendants were re-
quired to bring their challenge to the NOI by motion
when they filed their answers but that defendants
failed to do so. Plaintiffs further maintained that there
was not “good cause” as required by MCR 2.112(L)(2)
that would permit the trial court to allow a later
challenge to the NOI because defendants were aware
of the addresses to which the NOIs were sent before
they filed their answers. Second, plaintiff argued that
she complied with the service requirements of MCL
600.2912b(2). Plaintiff asserted that she mailed the
NOIs to defendants’ last known professional business
addresses as reasonably ascertained from the
McLaren-Macomb website, Google searches, and the
LARA website. Plaintiff also mailed an NOI to
McLaren-Macomb, the only place where defendants
rendered medical services to plaintiff. Plaintiff further
argued that there was nothing to indicate that any one
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of the other business addresses for Dr. Veyna was his
sole business address for receiving professional corre-
spondence.

Defendants argued in reply that MCR 2.112(L)(2)(a)
was inapplicable to their motion because defendants
were not challenging the contents of the NOI but
instead were only challenging the lack of service of the
NOI and plaintiff’s failure to comply with the require-
ments of MCL 600.2912b(1). Defendants further ar-
gued that they had preserved their challenge by in-
cluding it in the affirmative defenses filed with their
answers, which put plaintiff on notice. Additionally,
defendants argued that there was good cause for pur-
poses of MCR 2.112(L)(2) to allow defendants’ chal-
lenge because defendants’ substantial rights were af-
fected by not receiving the NOI, a medical malpractice
action cannot be commenced against a defendant if an
NOI is not provided to that defendant, and plaintiff
had notice that defendants would assert this defense.

After a hearing on defendants’ summary disposition
motion, the trial court issued a written opinion and
order granting the motion. The trial court noted that
the parties had relied on matters beyond the pleadings
and, on that basis, treated the motion as one brought
under MCR 2.116(C)(10). The trial court concluded
that summary disposition in defendants’ favor was
warranted because plaintiff had violated MCL
600.2912b(1) by completely failing to serve an NOI on
defendants before filing the complaint even though
their addresses were reasonably determinable.

Plaintiff moved for reconsideration, arguing, as per-
tinent to this appeal, that defendants’ motion was
untimely and that the trial court’s initial ruling failed
to address plaintiff’'s argument regarding the operation
of MCR 2.112(L)(2)(a).



2018] SANDERS V MCLAREN-MACOMB 263

In a written opinion and order, the trial court
granted plaintiff's motion for reconsideration and
ruled that defendants’ summary disposition motion
was denied. The trial court concluded that defendants,
by filing their answers and then challenging the NOI
in their subsequent summary disposition motion,
failed to comply with the clear language in MCR
2.112(L)(2)(a) that requires an NOI challenge to be
made by a motion filed at the time the first response to
the complaint is filed. Additionally, the trial court
concluded that the court rule did not permit defen-
dants to preserve a challenge to the NOI by merely
raising it in the affirmative defenses in their answers
because an answer is a pleading rather than a motion.
The trial court further determined that there was no
showing of good cause to allow defendants’ untimely
challenge.

Defendants sought leave to appeal the trial court’s
order, arguing that MCR 2.112(L)(2)(a), which applies
in medical malpractice actions, was inapplicable in
this case. Specifically, defendants asserted that be-
cause the NOI was not properly served or actually
received by defendants, plaintiff failed to comply with
MCL 600.2912b and, therefore, a medical malpractice
action was not commenced, rendering MCR
2.112(L)(2)(a) inapplicable.

This Court granted leave to appeal limited to the
issues raised in the application and the supporting
brief. Sanders v McLaren-Macomb, unpublished order
of the Court of Appeals, entered March 3, 2017 (Docket
No. 336409). However, Judge GLEICHER indicated that
she would have denied defendants’ application because
their argument lacked merit, stating that “the issue in
this case is whether defendants were obligated to abide
by the Court Rules, which clearly set forth when a
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challenge to an NOI must be made,” and that “[d]efen-
dants’ belief that the case had never been properly filed
does not excuse their flagrant disregard of... MCR
2.112[(L)(2)].” Sanders, unpub order (GLEICHER, J., dis-
senting), citing Saffian v Simmons, 477 Mich 8; 727
NW2d 132 (2007).

II. STANDARD OF REVIEW

We review de novo a trial court’s decision on a
motion for summary disposition. Saffian, 477 Mich at
12. The trial court treated defendants’ motion for
summary disposition as one brought pursuant to MCR
2.116(C)(10), under which “[sJlummary disposition is
appropriate if there is no genuine issue regarding any
material fact and the moving party is entitled to
judgment as a matter of law.” Odom v Wayne Co, 482
Mich 459, 467; 760 NW2d 217 (2008) (quotation marks
and citation omitted). In deciding a motion under MCR
2.116(C)(10), a court reviews “the pleadings, admis-
sions, and other evidence submitted by the parties in
the light most favorable to the nonmoving party.” Id. at
466-467 (quotation marks and citation omitted).

This Court reviews for an abuse of discretion a trial
court’s ruling on a motion for reconsideration. In re
Moukalled Estate, 269 Mich App 708, 713; 714 NW2d
400 (2006). “[A]ln abuse of discretion occurs only when
the trial court’s decision is outside the range of reason-
able and principled outcomes.” Saffian, 477 Mich at 12.
MCR 2.119(F)(3) requires the party moving for recon-
sideration to “demonstrate a palpable error by which
the court and the parties have been misled and show
that a different disposition of the motion must result
from correction of the error.” The trial court has
“considerable discretion in granting reconsideration to
correct mistakes, to preserve judicial economy, and to
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minimize costs to the parties.” In re Moukalled Estate,
269 Mich App at 714 (quotation marks and citation
omitted).

Finally, we review de novo both questions of law and
the interpretation of statutes and court rules.
Haksluoto v Mt Clemens Regional Med Ctr, 500 Mich
304, 309-310; 901 NW2d 577 (2017).

III. ANALYSIS

MCL 600.2912b(1) provides, in relevant part, that “a
person shall not commence an action alleging medical
malpractice against a health professional or health
facility unless the person has given the health profes-
sional or health facility written notice under this
section not less than 182 days before the action is
commenced.”” The manner of providing the NOI to a
potential defendant is set forth in MCL 600.2912b(2),
which states as follows:

The notice of intent to file a claim required under
subsection (1) shall be mailed to the last known profes-
sional business address or residential address of the
health professional or health facility who is the subject of
the claim. Proof of the mailing constitutes prima facie
evidence of compliance with this section. If no last known
professional business or residential address can reason-
ably be ascertained, notice may be mailed to the health
facility where the care that is the basis for the claim was
rendered.

These statutory provisions provide specific rules for
initiating a medical malpractice action. As our Su-
preme Court has explained, “[a]lthough a civil action is
generally commenced by filing a complaint, a medical

” MCL 600.2912b(3), (8), and (9) describe specific situations in which
the 182-day notice period may be shortened, but the length of the notice
period is not pertinent to the issue raised on appeal.
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malpractice action can only be commenced by filing a
timely NOI and then filing a complaint and an affidavit
of merit after the applicable notice period has expired,
but before the period of limitations has expired.” Tyra
v Organ Procurement Agency of Mich, 498 Mich 68, 94,
869 NW2d 213 (2015). The statutory requirement that
a plaintiff file a timely NOI is “a prerequisite condition
to the commencement of a medical malpractice law-
suit,” and “the failure to comply with the statutory
requirement renders the complaint insufficient to com-
mence the action.” Driver v Naini, 490 Mich 239, 257,
802 NW2d 311 (2011) (quotation marks and citation
omitted).

MCR 2.112(L))(2) provides, in pertinent part, that

[iln a medical malpractice action, unless the court allows
a later challenge for good cause: (a) all challenges to a
notice of intent to sue must be made by motion, filed
pursuant to MCR 2.119, at the time the defendant files its
first response to the complaint, whether by answer or
motion[.] [Emphasis added.]

This provision was adopted by an amendment of the
court rules that became effective on May 1, 2010. 485
Mich cclxxv, cclxxvi (2010).

This Court “interpret[s] court rules using the same
principles that govern the interpretation of statutes.”
Ligons v Crittenton Hosp, 490 Mich 61, 70; 803 NW2d
271 (2011). “[W]e look to the plain language of the court
rule in order to ascertain its meaning and the intent of
the rule must be determined from an examination of
the court rule itself and its place within the structure
of the Michigan Court Rules as a whole.” Decker v Trux
R Us, Inc, 307 Mich App 472, 479; 861 NW2d 59 (2014)
(quotation marks and citation omitted). “If the rule’s
language is plain and unambiguous, then judicial
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construction is not permitted and the rule must be
applied as written.” Id. (quotation marks and citation
omitted).

First, MCR 2.112(L)(2)(a) states that the rule ap-
plies specifically to “all challenges to a notice of intent
to sue,” which, as previously noted, is a prerequisite
condition to commencing a lawsuit for medical mal-
practice. Defendants argue that MCR 2.112(L)(2)(a) is
inapplicable in this case because their challenge is
based only on a claim that there was a lack of service
and is not aimed at the content of the NOI. Thus,
defendants argue, MCR 2.112(L.)(2)(a) does not apply
to their challenge based on a lack of service because the
court rule only applies to challenges “¢/o a notice of
intent to sue.” (Emphasis added.) According to defen-
dants, MCR 2.112(L)(2)(a) does not apply to all chal-
lenges involving the NOI requirements contained in
MCL 600.2912b.

There are essentially two broad categories of NOI
requirements—timing concerns and content concerns—
both of which are set forth in MCL 600.2912b. See
Driver, 490 Mich at 257-258 (explaining the difference
between the effect of a failure to comply with “the
content requirements of MCL 600.2912b(4)”® and the
effect of a failure to comply with “the notice-waiting-

8 MCL 600.2912b(4) provides:

The notice given to a health professional or health facility
under this section shall contain a statement of at least all of the
following:

(a) The factual basis for the claim.

(b) The applicable standard of practice or care alleged by the
claimant.

(¢) The manner in which it is claimed that the applicable
standard of practice or care was breached by the health profes-
sional or health facility.
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period requirements” on the tolling of the statute of
limitations); Tyra, 498 Mich at 98 (VIVIANO, J., concur-
ring in part and dissenting in part) (“Generally speak-
ing, there are two ways in which a plaintiff can fail to
comply with the notice requirements of § 2912b: timing
or content.”). The purpose of the requirement in MCL
600.2912b that an individual provide advance notice to
a potential defendant before filing a medical malprac-
tice complaint is to encourage settlement and reduce
litigation costs. DeCosta v Gossage, 486 Mich 116, 122;
782 NW2d 734 (2010) (opinion by WEAVER, J.); see also
Bush v Shabahang, 484 Mich 156, 174; 772 NW2d 272
(2009) (stating that the “purpose of § 2912b was to
provide a mechanism for promoting settlement with-
out the need for formal litigation, reducing the cost of
medical malpractice litigation, and providing compen-
sation for meritorious medical malpractice claims that
would otherwise be precluded from recovery because of
litigation costs”) (quotation marks and citation omit-
ted).

In other words, the purpose of the NOI is simply to
give advance notice of the claim being made by the
plaintiff to facilitate potential settlement. Thus,
whether a challenge raised by a defendant is based on
the timeliness of the NOI, the plaintiff's compliance
with the notice waiting period, a claim that no NOI
was received, or the contents of the NOI, the challenge

(d) The alleged action that should have been taken to achieve
compliance with the alleged standard of practice or care.

(e) The manner in which it is alleged the breach of the
standard of practice or care was the proximate cause of the injury
claimed in the notice.

(f) The names of all health professionals and health facilities
the claimant is notifying under this section in relation to the
claim.
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is ultimately directed at the sufficiency of the notice
received regarding the plaintiff’s intent to sue. Conse-
quently, each of these different types of challenges is
just one of the possible grounds on which to challenge
the sufficiency of the NOI and is essentially a challenge
to the NOI. MCR 2.112(L)(2)(a) applies to “all” chal-
lenges to an NOI. This Court has recognized in the
context of interpreting statutory language that “[t]here
cannot be any broader classification than the word all,
and all leaves room for no exceptions.” Peters v Gun-
nell, Inc, 253 Mich App 211, 223; 655 NW2d 582 (2002)
(quotation marks and citation omitted; alteration in
original; emphasis added); see also People v Monaco,
474 Mich 48, 55; 710 NW2d 46 (2006) (“There is no
broader classification than the word ‘all.’ In its ordi-
nary and natural meaning, the word ‘all’ leaves no
room for exceptions.”) (quotation marks and citations
omitted). The phrase “all challenges to a notice of
intent to sue” in MCR 2.112(L)(2)(a) is therefore broad
enough to encompass any of these grounds for chal-
lenging the notice given by a plaintiff, including a
claim that the notice was not received. See Peters, 253
Mich App at 223. There is no language in the court rule
to indicate that its application is limited only to chal-
lenges to the NOI that are based on the content of the
NOL

Next, MCR 2.112(LL)(2)(a) states that these chal-
lenges to the NOI “must be made by motion, filed
pursuant to MCR 2.119, at the time the defendant files
its first response to the complaint, whether by answer
or motion.” (Emphasis added.) “The term ‘must’ indi-
cates that something is mandatory.” Vyletel-Rivard v
Rivard, 286 Mich App 13, 25; 777 NW2d 722 (2009).

Thus, MCR 2.112(LL)(2)(a) plainly requires a defen-
dant to make any challenge to the sufficiency of the
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NOI by filing a motion at the same time that the
defendant files a first response to the complaint. The
language is unambiguous and must be applied as
written. Decker, 307 Mich App at 479. As Chief Justice
KELLY explained in concurring to the adoption of the
amendment to MCR 2.112 that is at issue in this case,

[tlThe amendments of MCR 2.112 and 2.118 serve to inject
logic and equity into the procedural requirements govern-
ing medical malpractice cases. MCR 2.112(L)(2)(a), as
amended, requires a defendant to challenge a notice of
intent to sue in the defendant’s first response to the
complaint. This is not a novel concept. Rather, it is
entirely consistent with the time limits imposed on defen-
dants asserting other affirmative defenses. See, e.g., MCR
2.116(C)(1) to (3) and (5) to (7); MCR 2.116(D)(1) and
(2). ... These limits promote judicial economy and effi-
ciency and ensure that preliminary issues are disposed of
quickly. [485 Mich at cclxxvii (KELLY, C.J., concurring).]

In this case, plaintiff mailed NOIs to defendants and
subsequently filed a complaint against defendants al-
leging malpractice. After the complaint was filed, de-
fendants claimed that they had never received an NOI
from plaintiff. Defendants’ attorney, Saurbier, re-
quested a copy of the NOI from plaintiff’s attorney,
Turner, which Turner provided on December 28, 2015.
Subsequently, MHSI and UNA filed an answer on
January 15, 2016, and Dr. Veyna filed an answer on
February 9, 2016. Both answers raised as an affirma-
tive defense that plaintiff’s claims were barred due to
failing to properly file and provide the NOI. Then, on
March 4, 2016, defendants collectively moved for sum-
mary disposition, arguing that dismissal was appropri-
ate because they did not receive the notice required
under MCL 600.2912b to commence a medical mal-
practice action. As previously discussed, defendants’
claim that they did not receive notice constituted a
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challenge to the NOI, and defendants were therefore
required to raise this challenge by motion filed at the
time of their first response to the complaint. MCR
2.112(L)(2)(a). However, defendants did not raise this
challenge by motion until March 4, 2016, well after
their answers had been filed. An answer is not a
“motion” under MCR 2.119 but is instead a “pleading.”
MCR 2.110(A)(5). There is nothing in MCR
2.112(L)(2)(a) allowing a challenge to the NOI to be
preserved by including it within the affirmative de-
fenses included in an answer. Because MCR
2.112(L)(2)(a) states that challenges to the NOI “must”
be made by motion and at a specified time, these
requirements are mandatory. Vyletel-Rivard, 286 Mich
App at 25. By raising their challenge to the NOI in a
motion filed after their answers, defendants failed to
comply with MCR 2.112(L)(2)(a).

Defendants also argued in the trial court that good
cause existed to justify their late challenge. Although
MCR 2.112(L)(2)(a) provides that a court may allow a
later challenge to the NOI “for good cause,” there was
no good cause in this case to justify permitting defen-
dants’ late challenge. The term “good cause” is not
defined in MCR 2.112(L), and this Court therefore
refers to the dictionary and to caselaw to ascertain its
meaning. In re FG, 264 Mich App 413, 419; 691 NW2d
465 (2004). We have previously noted that “good cause”
may be defined as “ ‘[a] legally sufficient reason,’ ” id.,
quoting Black’s Law Dictionary (7th ed) (alteration in
original), or “ ‘a substantial reason amounting in law to
a legal excuse for failing to perform an act required by
law,”” In re FG, 264 Mich App at 419 (citations omit-
ted).

In this case, the record shows that defendants had
the necessary information to comply with the require-
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ments of MCR 2.112(L)(2)(a) before defendants filed
their answers. Although defendants denied receiving
the NOIs before the complaint was filed on December 9,
2015, Turner forwarded a copy of the NOI and the
cover letters to Saurbier on December 28, 2015, in
response to Saurbier’s request. Furthermore, the
documents that Turner sent to Saurbier set forth the
addresses to which plaintiff sent NOIs to defendants.
As previously noted, defendants filed their respective
answers on January 15, 2016, and February 9, 2016,
but waited until March 4, 2016, to file their motion for
summary disposition arguing that plaintiff failed to
provide the notice required under MCL 600.2912b. It
is apparent from the record that defendants possessed
the information necessary to bring such a claim at the
time they filed their answers and therefore could have
made a timely motion raising this challenge as re-
quired by MCR 2.112(L)(2)(a). There was no legally
sufficient reason justifying defendants’ failure to com-
ply with MCR 2.112(L)(2)(a), and there was conse-
quently no good cause to warrant allowing an un-
timely challenge to the NOI. In re FG, 264 Mich App
at 419. Defendants simply neglected to follow the
applicable court rule.

Nonetheless, defendants also argue that MCR
2.112(L)(2)(a) is inapplicable in this case because
plaintiff could not “commence” a medical malpractice
action when she failed to give defendants a timely NOI,
and the court rule only applies “[iln a medical malprac-
tice action.”

As previously stated, the statutory requirement that
a plaintiff file a timely NOI is “a prerequisite condition
to the commencement of a medical malpractice law-
suit,” and “the failure to comply with the statutory
requirement renders the complaint insufficient to com-
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mence the action.” Driver, 490 Mich at 257 (quotation
marks and citation omitted). More specifically, “a medi-
cal malpractice action can only be commenced by filing
a timely NOI and then filing a complaint and an
affidavit of merit after the applicable notice period has
expired, but before the period of limitations has ex-
pired.” Tyra, 498 Mich at 94. With respect to the
requirement of providing a timely NOI, our Supreme
Court has explained that “Michigan employs a ‘mail-
box rule’ for providing this notice of intent.” Haksluoto,
500 Mich at 310. MCL 600.2912b(2) specifically pro-
vides that “[plroof of the mailing constitutes prima
facie evidence of compliance with this section.”

In Saffian, 477 Mich at 9, the Michigan Supreme
Court addressed the question “whether defendant, who
chose not to respond to a summons and complaint
because he believed it was accompanied by a techni-
cally deficient affidavit of merit under MCL
600.2912d(1),9 could be defaulted.” The plaintiff in

9 MCL 600.2912d(1) provides:

Subject to subsection (2), the plaintiff in an action alleging
medical malpractice or, if the plaintiff is represented by an
attorney, the plaintiff's attorney shall file with the complaint an
affidavit of merit signed by a health professional who the plain-
tiff’s attorney reasonably believes meets the requirements for an
expert witness under section 2169. The affidavit of merit shall
certify that the health professional has reviewed the notice and
all medical records supplied to him or her by the plaintiff’s
attorney concerning the allegations contained in the notice and
shall contain a statement of each of the following:

(a) The applicable standard of practice or care.

(b) The health professional’s opinion that the applicable stan-
dard of practice or care was breached by the health professional
or health facility receiving the notice.

(c) The actions that should have been taken or omitted by the
health professional or health facility in order to have complied
with the applicable standard of practice or care.
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Saffian had filed a medical malpractice action, and an
affidavit of merit accompanied the complaint. Id. at
10. The defendant did not timely answer, and the
plaintiff filed a default. Id. On appeal, the defendant
argued that because the affidavit of merit was tech-
nically deficient, no action was ever “commenced,”
and there was therefore no duty to answer the com-
plaint. Id. at 13. Our Supreme Court held that “where
an affidavit of merit is filed with a medical malprac-
tice complaint, a defendant must timely answer or
otherwise file some responsive pleading to the com-
plaint, or else be subject to a default.” Id. at 16. The
Saffian Court reasoned that the defendant was not
authorized “to determine unilaterally whether the
plaintiff’s affidavit of merit satisfies the requirements
of MCL 600.2912d.” Id. at 13. The Court further
reasoned that an affidavit is presumed valid when it
is filed, that “[i]t is only in subsequent judicial pro-
ceedings that the presumption can be rebutted,” and
that it is for the court to determine whether the
pleadings are sufficient. Id. No such presumption
would exist if no affidavit had been filed. Id. Addition-
ally, the Saffian Court explained that “this more
orderly process of honoring the presumption of the
validity of pleadings,” and requiring the defendant to
first comply with the Court Rule requiring the timely
filing of an answer before formally challenging the
plaintiff’s affidavit of merit, “reduces the chaotic
uncertainty that allowing the defendant to decline to
answer would introduce.” Id. at 14.

Saffian guides our decision in this case. Placing that
case in its historical perspective helps explain why.

(d) The manner in which the breach of the standard of
practice or care was the proximate cause of the injury alleged in
the notice.
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In Scarsella v Pollak, 461 Mich 547, 549, 552-553;
607 NW2d 711 (2000), the Supreme Court held that a
medical malpractice complaint filed without the affida-
vit of merit required by MCL 600.2912d was not
“commenced” and therefore did not toll the running of
the period of limitations. Two published decisions of
this Court rapidly followed Scarsella. In both, this
Court held that a defect in an affidavit of merit
operated in the same manner as no affidavit at all: the
underlying lawsuit was not commenced. See Moura-
dian v Goldberg, 256 Mich App 566, 574-575; 664
NWw2d 805 (2003), and Geralds v Munson Healthcare,
259 Mich App 225, 240; 673 NW2d 792 (2003). When
Saffian reached the Supreme Court in 2007, the law as
established by this Court was essentially that a medi-
cal malpractice case was not commenced if the affidavit
of merit accompanying the complaint was in any way
defective. Nevertheless, in Saffian, 477 Mich at 13, 14,
16, our Supreme Court unequivocally held that the
defendant was compelled to comply with MCR
2.108(A)(6) and timely answer the complaint, despite
any alleged defect in the affidavit.

In Kirkaldy v Rim, 478 Mich 581, 583, 586; 734
Nw2d 201 (2007), our Supreme Court overruled
Geralds and Mouradian and held that a medical mal-
practice action is considered “commenced” even if the
affidavit of merit filed with the complaint is defective
in some respect. That our Supreme Court did not need
to overrule Geralds and Mouradian when deciding
Saffian underscores our Supreme Court’s acknowledg-
ment that the court rules control practice and proce-
dure in the circuit courts. Saffian implicated a court
rule that the defendant believed could be ignored
because the underlying legal principle—that a mal-
practice case was not commenced unless the affidavit
of merit met the statutory standards—would shield
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this choice. The defendant’s “unilateral belief” in the
legal rightness of his cause, however, did not save the
defendant.

The case before us is analytically no different than
Saffian. Here, defendants unilaterally determined that
plaintiff’s alleged failure to mail the notices of intent to
the correct addresses excused defendants from comply-
ing with the court rule governing challenges to NOIs.
Like the defendant in Saffian, defendants here made
that decision at their peril. Defendants’ assumption
that a court would ultimately agree that plaintiffs had
not “commenced” this case does not excuse defendants’
failure to play by the rules established by our Supreme
Court, just as it did not excuse the defendant in

Saffian.

In a brief order entered in Auslander v Chernick,
480 Mich 910 (2007),'° however, our Supreme Court
adopted the unpublished Court of Appeals dissenting
opinion in that case, which held that because the
plaintiffs completely failed to attach the necessary
affidavits of merit to the complaint, the defendants
“were never required to raise or plead their asserted
defenses in the first instance because this medical
malpractice action was never properly commenced,”
Auslander v Chernick, unpublished per curiam opinion
of the Court of Appeals, issued May 1, 2007 (Docket No.
274079) (JANSEN, J., dissenting), p 1.

In this case, however, plaintiff mailed NOIs to
defendants, and the proof of mailing indicating that
these NOIs were addressed to defendants is part of the
lower court record, which provides prima facie evi-

10 An order of the Michigan Supreme Court is binding precedent if it
includes an understandable rationale supporting its decision. See Evans
& Luptak, PLC v Lizza, 251 Mich App 187, 196; 650 NW2d 364 (2002);
People v Giovannini, 271 Mich App 409, 414; 722 NW2d 237 (2006).
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dence of plaintiff’'s compliance with the requirement to
provide defendants with the required notice. MCL
600.2912b(2); Haksluoto, 500 Mich at 310. After wait-
ing a period of time, plaintiff subsequently filed her
complaint with an affidavit of merit. Therefore, plain-
tiff made the necessary filings, and her actions taken
as a whole also show prima facie compliance with the
complete set of requirements for commencing a medi-
cal malpractice action. Tyra, 498 Mich at 94. Accord-
ingly, if defendants believed there were deficiencies
that existed in plaintiff's compliance with these re-
quirements, defendants were obligated to raise these
challenges according to the appropriate procedural
rules and could not unilaterally determine that plain-
tiff's compliance was inadequate. Saffian, 477 Mich at
13. Plaintiff's NOIs were presumed to be valid until
rebutted in judicial proceedings in which the court
could determine their legal sufficiency. See Saffian,
477 Mich at 13, 14. Furthermore, defendants were not
excused from the procedural requirements set forth in
MCR 2.112(L)(2) because, unlike the plaintiffs in
Auslander who entirely neglected to make a necessary
filing, here, plaintiff complied with MCL 600.2912b by
mailing notices of intent to the defendants. Accord-
ingly, defendants in this case were entitled to challenge
the sufficiency of the notice they received by claiming
they never received the NOIs, but they were required
to make that challenge according to the requirements
of MCR 2.112(L)(2)(a). See Saffian, 477 Mich at 13, 14,
16; see also Tyra, 498 Mich at 102 (VIVIANO, J., concur-
ring in part and dissenting in part) (“Although an
action may be subject to attack because it was not
commenced in compliance with a statutory prerequi-
site, the consequences that might flow from the failure
to comply with the prerequisite are not self-
executing.”).
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In conclusion, we hold that MCR 2.112(LL)(2)(a) re-
quires all challenges to the NOI to be made by motion
at the time that the first response to the complaint is
filed, and defendants failed to comply with this re-
quirement. Regardless of how defendants attempt to
label their challenge, it is ultimately a challenge to the
NOI. Defendants forfeited their challenge to the NOI
by failing to comply with the requirements of the court
rule. See MCR 2.111(F)(2) (stating, in pertinent part,
that a “defense not asserted in the responsive pleading
or by motion as provided by these rules is waived,
except for the defenses of lack of jurisdiction over the
subject matter of the action, and failure to state a claim
on which relief can be granted”); Roberts v Mecosta Co
Gen Hosp, 466 Mich 57, 69; 642 NW2d 663 (2002) (“[A]
‘forfeiture’ is the failure to assert a right in a timely
fashion.”). Accordingly, we affirm the trial court’s order
granting reconsideration and denying defendants’ mo-
tion for summary disposition.!!

Affirmed. Plaintiff, having prevailed, may tax costs.
MCR 7.219(A).

GLEICHER, P.J., and SWARTZLE, J., concurred with
BORRELLO, J.

11 Plaintiff also makes additional arguments that she in fact complied
with the requirements of MCL 600.2912b and that dismissal without
prejudice would be the proper remedy if plaintiff actually failed to
comply with the notice requirements. However, in light of our disposi-
tion in this case, these arguments are moot, and we decline to address
them. “An issue is deemed moot when an event occurs that renders it
impossible for a reviewing court to grant relief.” B P 7 v Bureau of State
Lottery, 231 Mich App 356, 359; 586 NW2d 117 (1998). “As a general
rule, an appellate court will not decide moot issues.” Id.



2018] In re MGR 279

In re MGR

Docket Nos. 338286 and 340203. Submitted January 9, 2018, at Detroit.
Decided February 27, 2018, at 9:20 a.m. Reversed and remanded
504 Mich __ .

MGR, the minor child in this case, was born in June 2016.
Immediately after his birth, MGR’s birth mother placed him with
prospective adoptive parents through an adoption agency. Appel-
lants, the prospective adoptive parents, petitioned the Oakland
Circuit Court, Family Division, for a direct placement adoption
and listed appellee as MGR’s putative father. In concurrent
proceedings, appellee filed a notice in the Macomb Circuit Court,
Family Division, of his intent to claim paternity of MGR, express-
ing his desire to seek custody of MGR if a paternity test showed
that he was MGR’s biological father. The paternity proceeding
was later moved to the same court as the adoption proceedings. In
March 2017, the court began a hearing under MCL 710.39 (§ 39)
of the Michigan Adoption Code, MCL 710.21 et seq. Appellee did
not appear at the hearing, but he participated by telephone. The
court, Victoria A. Valentine, J., subsequently sua sponte ad-
journed the adoption proceedings and indicated that it would not
take further action in the adoption case until the paternity case
was resolved; appellants appealed that order as of right (Docket
No. 338286). A panel of the Court of Appeals granted immediate
consideration and ordered the trial court to resume the § 39
hearing. After concluding the § 39 hearing, the trial court deter-
mined that appellee was a “do something” father under MCL
710.39(2) and refused to terminate his parental rights to MGR;
appellants also appealed that order as of right (Docket No.
340203).

The Court of Appeals held:

1. The trial court did not clearly err when it refused to
terminate appellee’s parental rights on the basis that appellee
failed to appear in person at the initial § 39 hearing. Appellee’s
participation in the hearing by telephone and his counsel’s
appearance at the hearing satisfied the requirements in MCR
2.117(B)(1) concerning a party’s appearance at a hearing. MCR
2.117(B)(1) provides that an appearance by a party’s attorney is
deemed an appearance by the party, and unless a rule indicates
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otherwise, any act a party is required to perform may be per-
formed by the party’s attorney. The plain language of MCL
710.39(1) does not mandate that a putative father be present at
the hearing to contest custody. The statute only requires that a
putative father appear and contest custody. Appellee in this case
“appeared” through his counsel at the § 39 hearing. Therefore, he
satisfied the requirements of MCL 710.39(1) and MCR
2.117(B)(1), and the trial court’s refusal to terminate appellee’s
parental rights on that basis was not clearly erroneous.

2. Although the trial court may have abused its discretion by
adjourning the adoption proceedings, the issue was moot because
a remedy could no longer be fashioned for the alleged error.
Shortly after the initial § 39 hearing, the trial court sua sponte
adjourned the adoption proceedings pending resolution of MGR’s
paternity. The Court of Appeals ordered resumption of the § 39
hearing. Because the appeal in Docket No. 338286 focused on
whether the trial court abused its discretion by adjourning the
§ 39 hearing but that hearing was concluded following the Court
of Appeals order, the Court of Appeals could no longer fashion a
remedy for the alleged error and the issue was moot.

3. Appellants also asserted that the trial court erroneously
found that appellee provided substantial and regular support or
care to MGR’s biological mother during her pregnancy such that
his parental rights could not be terminated under MCL 710.39(2),
but this issue was also moot. After declining to terminate appel-
lee’s parental rights to MGR, the same trial court entered an
order of filiation, declaring appellee to be MGR’s biological
father—that is, MGR’s legal father. Because both MCL 710.39(1)
and (2) exclusively address termination of a putative father’s
parental rights during the course of an adoption, no relief was
available under those statutory provisions; as a legal parent,
appellee’s rights could only be terminated under MCL 712A.19b.
Although the Legislature has indicated that adoption actions
should be disposed of as early as is practicable and that they
generally have the highest priority on court dockets, there is no
statutory provision mandating that adoption proceedings must
always be completed before a determination is made in a parallel
paternity proceeding. In fact, MCL 710.25(2) creates an exception
to the general rule of priority. MCL 710.25(2) allows for the
adjournment of adoption proceedings upon a showing of good
cause, and caselaw states that the existence of a timely paternity
action can establish good cause to adjourn an adoption proceed-
ing. In this case, nothing suggested that the trial court acted
improperly by conducting the adoption proceedings after it had



2018] In re MGR 281

resolved the issue of appellee’s paternal rights. The propriety of
applying MCL 710.39(2) to the question whether appellee’s pa-
rental rights should be terminated was moot because no remedy
was available even if the trial court did err by refusing to
terminate appellee’s parental rights based on its conclusion that
appellee was a “do something” father. Even if the trial court
should have applied the standard in MCL 710.39(1)—the stan-
dard regarding a “do nothing” father—to the question of termi-
nating appellee’s parental rights, no relief was possible because
the trial court had entered an order of filiation after determining
whether to terminate appellee’s parental rights. Once the order of
filiation entered, appellee became MGR’s legal father, and it
became impossible for the Court to grant appellants relief under
MCL 710.39. Consequently, the issue was moot; a remand to
address provisions that pertain to putative fathers when there is
no longer a putative father would provide no proper legal remedy
at all.

In Docket No. 338286, trial court order and opinion affirmed
as to appellee’s appearance by telephone and appeal dismissed as
moot with regard to adjournment of the adoption proceedings. In
Docket No. 340203, the appeal was dismissed as moot.

O’BRIEN, J., concurring in part and dissenting in part, agreed
in Docket No. 338286 that appellee “appeared” at the initial § 39
hearing because he participated by telephone and because his
attorney was present at the hearing. Appellee’s participation and
his attorney’s presence satisfied MCR 2.117(B)(1), and the trial
court did not clearly err by refusing to terminate his parental
rights on that basis. Judge O’BRIEN also agreed in Docket No.
338286 that the issue of whether the trial court erred when it
adjourned the adoption proceedings pending its resolution of the
paternity issue was moot because no remedy could be fashioned to
address the alleged wrong. Judge O’BRIEN disagreed in Docket No.
340203 that the issue whether appellee was a “do something”
father whose parental rights should not be terminated was moot.
Appellants repeatedly attempted to stay the paternity proceed-
ings until the instant appeal was resolved, and their attempts at
a stay were denied. The trial court should have granted the stay
and allowed review of its § 39 ruling under the proper standard.
The trial court committed both factual and legal error with regard
to its conclusions concerning appellee’s support of the birth mother
during the pregnancy and for the mother or child after the child’s
birth. To be considered a “do something” father, appellee must have
actually done something on a regular basis, but appellee’s
assistance or support was minimal. Merely filing a notice of
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intent to claim paternity did not constitute regular support or
care under MCL 710.39(2). Appellee did not provide substantial
and regular support or care within his ability to do so, as required
by MCL 710.39(2). Appellee had the means and ability to contrib-
ute to the support of MGR and MGR’s birth mother but did not.
Appellee was not a “do something” father. Judge O’'BRrRIEN would
have reversed the trial court’s decision and remanded for a new
trial to determine whether appellee’s parental rights should be
terminated under the “do nothing” part of MCL 710.39.

ADOPTION — TERMINATION OF PARENTAL RIGHTS — LEGAL FATHER.

MCL 710.39 governs the termination of a putative father’s parental
rights and the classification of a putative father as a “do nothing”
or “do something” father; an order of filiation establishes a
putative father as a legal father to whom MCL 710.39 no longer
applies.

Speaker Law Firm, PLLC (by Liisa R. Speaker and
Jennifer M. Alberts) for appellants.

The Heisler Law Group (by Trevor S. Sexton) for
appellee.

Before: TALBOT, C.J., and MURRAY and O’BRIEN, JdJ.

MURRAY, J. These consolidated appeals! involve con-
current adoption and paternity proceedings. In Docket
No. 338286, we affirm the trial court’s decision in part,
but we dismiss as moot the second issue that appel-
lants, the prospective adoptive parents, raise on ap-
peal. We also dismiss as moot the appeal in Docket No.
340203.

I. FACTS AND PROCEDURAL HISTORY

MGR was born on June 5, 2016, and immediately
placed by his mother in the custody of appellants

! In re MGR, unpublished order of the Court of Appeals, entered
October 18, 2017 (Docket Nos. 338286 and 340203).
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through Morning Star Adoption Center. Appellants
then filed a petition for direct placement adoption,
listing appellee as MGR’s putative father.? Meanwhile,
appellee initiated simultaneous proceedings by filing a
notice of intent to claim paternity and expressing his
desire to seek custody of MGR.?

On March 24, 2017, the trial court commenced a
hearing under MCL 710.39 (§ 39) of the Adoption
Code,* during which appellee appeared by telephone.
However, on April 17, 2017, the trial court entered an
order indicating it would take no further action in the
adoption case until a resolution was reached in the
paternity action. Appellants appealed that order, and a
panel of this Court granted their motion for immediate
consideration, In re MGR, unpublished order of the
Court of Appeals, entered May 19, 2017 (Docket No.
338286), and ordered the trial court to continue the
adoption proceedings by scheduling a § 39 hearing, In
re MGR, unpublished order of the Court of Appeals,
entered May 31, 2017 (Docket No. 338286).

The trial court recommenced the § 39 hearing in the
adoption proceedings on August 7, 2017, and issued its
opinion and order on September 14, 2017. It concluded
that although appellee did not appear in person at the
March 24, 2017 hearing, he properly appeared via
telephone and expressed his intent to pursue custody if

2 Neither the Adoption Code, in MCL 710.22, nor the Paternity Act, in
MCL 722.711, defines the term “putative father.” However, this Court
defined “putative father” for purposes of the Paternity Act as “a man
reputed, supposed, or alleged to be the biological father of a child.”
Girard v Wagenmaker, 173 Mich App 735, 740; 434 NW2d 227 (1988),
rev’d on other grounds 437 Mich 231 (1991). We see no reason why this
same definition should not apply to that term under the Adoption Code.

3 The paternity action was initially filed in Macomb County but was
later moved to Oakland County.

4 MCL 710.21 et seq.
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a paternity test determined him to be MGR’s father.
Further, the trial court determined that appellee was a
“do something” father and declined to terminate his
parental rights under MCL 710.39(2).

II. ANALYSIS

A. DOCKET NO. 338286

In Docket No. 338286, appellants appeal as of right
the trial court’s April 17, 2017 order adjourning the
adoption proceedings pending resolution of appellee’s
paternity action. They argue that the court committed
clear legal error by failing to terminate appellee’s
parental rights because he did not personally appear
and contest custody during the initial § 39 hearing.
Appellants also argue that the trial court erred when it
adjourned the adoption proceedings because appellee
did not request an adjournment and the good cause
necessary to warrant an adjournment did not exist. For
the reasons stated in Judge O’BRIEN’s partial dissent,
we (1) affirm the trial court’s conclusion that appellee
properly appeared at the § 39 hearing, and (2) dismiss
as moot appellants’ argument that the court erred
when it adjourned the adoption proceedings.

B. DOCKET NO. 340203

In Docket No. 340203, appellants appeal as of right
the trial court’s September 14, 2017 opinion and order
declining to terminate appellee’s parental rights pur-
suant to MCL 710.39(2). Specifically, appellants assert
that the trial court erroneously found that appellee
provided substantial and regular support or care to
MGR’s mother during her pregnancy such that his
parental rights could not be terminated under MCL
710.39(2). This issue is, likewise, moot.
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“An issue is moot if an event has occurred that
renders it impossible for the court, if it should decide in
favor of the party, to grant relief.” City of Jackson v
Thompson-McCully Co, LLC, 239 Mich App 482, 493;
608 NW2d 531 (2000). Generally, appellate courts do
not decide moot issues. B P 7 v Bureau of State Lottery,
231 Mich App 356, 359; 586 NW2d 117 (1998). Through
this appeal, appellants are seeking reversal of the trial
court’s application of MCL 710.39(2), based on the
argument that under the facts appellee was a “do
nothing” father, thus warranting application of MCL
710.39(1), rather than MCL 710.39(2). If they were to
succeed with this argument, the trial court would be
required on remand to apply the termination provi-
sions of MCL 710.39(1). But, as explained below, an
order of filiation entered after the order on appeal
“renders it impossible for the court, if it should decide
in favor of [appellants], to grant relief” under that
statutory provision. City of Jackson, 239 Mich App at
493. The appeal is therefore moot.

After the trial court entered its opinion and order
declining to terminate appellee’s parental rights under
MCL 710.39(2), the same court entered an order of
filiation in the separate paternity action, declaring
appellee to be MGR’s biological and, therefore, legal
father. Accordingly, appellee is no longer a putative
father, and neither we nor the trial court can grant
relief under MCL 710.39(1) and (2), which both exclu-
sively address termination of a putative father’s rights
during the course of an adoption. Because appellee is
now considered a legal parent, his rights can only be
terminated pursuant to MCL 712A.19b. See In re
MKK, 286 Mich App 546, 558; 781 NW2d 132 (2009)
(“Once a man perfects his legal paternity, he is consid-
ered a ‘parent,” with all the attendant rights and
responsibilities, and termination of his parental rights
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can generally only be accomplished in cases of neglect
or abuse under MCL 712A.19b.”). A remand to address
statutory provisions that pertain to putative fathers,
when there is no longer a putative father in this case,
would provide no proper legal remedy at all.

Appellants argue that certain provisions of the
Adoption Code (MCL 710.36, MCL 710.37, and MCL
710.39) address termination of a legal father’s parental
rights, so that an order of filiation does not render moot
the proceedings under the Adoption Code. This argu-
ment focuses on the wrong issue. Whether these other
sections can affect a legal father’s rights under the
Adoption Code has no impact on whether, on remand,
a remedy to appellants would exist under MCL 710.39
in light of the order of filiation. The answer to that
question solely involves the scope of § 39. And, as we
have previously stated, when it comes to terminating
the parental rights of a legal father so that an adoption
can move forward, the provisions of § 39 simply do not
apply. In re MKK, 286 Mich App at 558.5

For a couple of reasons, we disagree with appellants’
argument that the order of filiation cannot control the
disposition of this adoption appeal because proceedings
under the Adoption Code routinely take precedence
over separate paternity actions. See generally MCL
710.21a. For one, that argument is contradicted by this
Court’s decision in In re MKK, 286 Mich App 546.
Additionally, although the Legislature has indicated

5 Although MCL 710.36(1) authorizes trial courts to conduct hearings
to determine the identity of a child’s father when the release or consent
of the natural father cannot be obtained, appellants appear to ignore the
portion of MCL 710.36(1) that permits the court, as part of the hearing,
to terminate the rights of a father as provided in §§ 37 and 39 of the
Adoption Code. MCL 710.37 and MCL 710.39 apply only to putative
fathers, and as provided above, appellee is no longer a putative father.
He is MGR’s biological and legal father.
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that adoption proceedings should generally have the
highest priority on court dockets “so as to provide for
their earliest practicable disposition,” MCL 710.25(1)
(emphasis added), no statutory provision has been
pointed out to us mandating that adoption proceedings
must always be completed before a determination is
made in a parallel paternity proceeding. In fact, MCL
710.25(2) creates an exception to the general rule,
allowing for the adjournment of adoption proceedings
upon a showing of good cause. In re MKK, 286 Mich
App at 562. The In re MKK Court held that good cause
to adjourn an adoption proceeding can be established
by the existence of a timely paternity action:

[IIn cases ... where there is no doubt that respondent is
the biological father, he has filed a paternity action with-
out unreasonable delay, and there is no direct evidence
that he filed the action simply to thwart the adoption
proceedings, there is good cause for the court to stay the
adoption proceedings and determine whether the putative
father is the legal father, with all the attendant rights and
responsibilities of that status. [Id.]

Importantly, the Court also acknowledged that

while a stated purpose of the Adoption Code is to “safe-
guard and promote the best interests of each adoptee,”
upholding the rights of the adoptee as paramount to those
of any other, see MCL 710.21a(b), the general presumption
followed by courts of this state is that the best interests of
a child are served by awarding custody to the natural
parent or parents, see, e.g., Hunter v Hunter, 484 Mich
247, 279; 771 NW2d 694 (2009) (holding that “the estab-
lished custodial environment presumption in MCL
722.27[1]lc] must yield to the parental presumption in
MCL 722.25[1]”). Thus, giving a paternity action priority
over an adoption proceeding does not necessarily conflict
with protecting the best interests of the child. [In re MKK,
286 Mich App at 562-563 (bracketed material in original).]
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Although appellants disagree with the conclusion set
forth in In re MKK, it is a binding decision that has not
been rejected by this Court or the Michigan Supreme
Court.®

We also do not share appellants’ concern that trial
courts will purposefully insulate their adoption deci-
sions by entering a subsequent order of filiation that,
under our decision today, would moot the appeal of an
earlier adoption decision. Rather, we employ the well-
earned presumption that trial courts act properly in
accord with their constitutional duties. People v Pur-
cell, 174 Mich App 126, 129; 435 NW2d 782 (1989).
Nothing in the record before us suggests that the trial
court acted improperly by deciding the paternity case
once it had resolved the § 39 issue.”

Based on the foregoing, in Docket No. 338286, we
affirm that portion of the trial court’s April 17, 2017
opinion and order concluding that appellee properly
appeared via telephone at the § 39 hearing, but we
dismiss as moot appellants’ argument that the trial
court erred when it adjourned the adoption proceedings.
We also dismiss as moot the appeal in Docket No.
340203.

5 The recent Supreme Court order in In re LMB, 501 Mich 965 (2018),
a case likewise involving separate adoption and paternity actions, does
not affect our decision. There, subsequent to a decision of this Court
dismissing as moot the prospective adoptive parents’ appeal from the trial
court’s order declining to terminate the respondent father’s parental
rights pursuant to MCL 710.39(1), In re LMB, unpublished per curiam
opinion of the Court of Appeals, issued September 14, 2017 (Docket No.
338169), pp 1-2, a separate panel of this Court peremptorily reversed a
different trial court’s refusal to stay the putative father’s paternity action
pending final resolution of the adoption case, Sarna v Healy, unpublished
order of the Court of Appeals, entered December 18, 2017 (Docket No.
341211). The same procedural circumstances do not exist in this case.

" Interestingly, appellants’ theory could only occur if the adoption
issue was decided first, something appellants contend should occur in
every case.
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TALBOT, C.J., concurred with MURRAY, .

O’BRIEN, J. (concurring in part and dissenting in
part). In Docket No. 338286, appellants, the adoptive
parents, appeal as of right the April 17, 2017 order
adjourning proceedings under the Adoption Code,
MCL 710.21 et seq., pending the resolution of the
paternity action initiated by appellee, the putative
father. On appeal, appellants present two issues.
First, appellants argue that the trial court committed
clear legal error by failing to terminate the putative
father’s parental rights when he failed to appear and
contest custody during a hearing scheduled pursuant
to MCL 710.39(1) (the § 39 hearing). Second, appel-
lants argue that the trial court should not have
adjourned the adoption proceedings because the pu-
tative father did not request an adjournment and
there was no good cause to warrant an adjournment.
In Docket No. 340203, appellants appeal as of right
the September 14, 2017 opinion and order determin-
ing that the putative father’s parental rights should
not be terminated under MCL 710.39(2). Appellants
ask this Court to determine whether the trial court
erroneously found that the putative father provided
substantial and regular support or care to the birth
mother during her pregnancy such that the putative
father was subject to MCL 710.39(1), not MCL
710.39(2). In Docket No. 338286, for the reasons
stated in this opinion, I agree with the majority that
the putative father “appeared” at the § 39 hearing
and that the other issue raised is moot. However, in
Docket No. 340203, I would reverse the trial court’s
decision and remand for the trial court to evaluate
whether the putative father’s parental rights should
be terminated under MCL 710.39(1). Therefore, I
dissent from that portion of the majority’s opinion.
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I. DOCKET NO. 338286

In Docket No. 338286, appellants argue that the
trial court erroneously declined to terminate the puta-
tive father’s parental rights at the § 39 hearing when
the putative father failed to personally appear. Appel-
lants also argue that the trial court abused its discre-
tion by adjourning the adoption proceedings pending
resolution of the paternity action.

A. PUTATIVE FATHER’S PARENTAL RIGHTS

With respect to appellants’ argument that the puta-
tive father failed to appear at the § 39 hearing as
required by MCL 710.39,! appellant’s argument is
unpersuasive. It is undisputed that the putative father
did not personally appear for the § 39 hearing. How-
ever, his counsel was present. When the putative
father’s counsel indicated to the trial court that he did
not know where the putative father was and that the
putative father had been nonresponsive as of late, the
trial judge took it upon herself to call the putative

1 MCL 710.39 states, in pertinent part:

(1) If the putative father does not come within the provisions
of subsection (2), and if the putative father appears at the hearing
and requests custody of the child, the court shall inquire into his
fitness and his ability to properly care for the child and shall
determine whether the best interests of the child will be served by
granting custody to him. If the court finds that it would not be in
the best interests of the child to grant custody to the putative
father, the court shall terminate his rights to the child.

(2) If the putative father has established a custodial relation-
ship with the child or has provided substantial and regular
support or care in accordance with the putative father’s ability to
provide support or care for the mother during pregnancy or for
either mother or child after the child’s birth during the 90 days
before notice of the hearing was served upon him, the rights of the
putative father shall not be terminated except by proceedings in
accordance with [MCL 710.51(6)] or [MCL 712A.2].
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father in order to protect his “constitutional rights with
regard to [t]his contested hearing.”

MCR 2.117(B)(1) states that

[a]ln attorney may appear by an act indicating that the
attorney represents a party in the action. An appearance
by an attorney for a party is deemed an appearance by the
party. Unless a particular rule indicates otherwise, any
act required to be performed by a party may be performed
by the attorney representing the party.

The putative father’s counsel identified himself at the
§ 39 hearing as representing the putative father, which
satisfies MCR 2.117(B)(1). When looking solely at the
plain language of MCL 710.39(1), nothing in that
statute specifically requires a putative father to be
present to contest custody; it only requires that a
putative father appear and contest custody. MCL
710.39(1). When a statute’s language is unambiguous,
as is the case here, this Court is required to “ ‘give the
words their plain meaning and apply the statute as
written.”” In re MJG, 320 Mich App 310, 321; 906
NWw2d 815 (2017), quoting Rowland v Washtenaw Co

2 Notably, the trial court’s belief that the putative father had consti-
tutional rights regarding the hearing was erroneous. The putative
father was not the minor child’s legal parent because he had not
perfected paternity, and “ ‘the mere existence of a biological link does not
necessarily merit constitutional protection.”” In re MKK, 286 Mich App
546, 561; 781 NW2d 132 (2009), quoting Bay Co Prosecutor v Nugent,
276 Mich App 183, 193; 740 NW2d 678 (2007) (quotation marks and
citation omitted). “Further, ‘there has yet to be any determination in this
state that a putative father of a child born out of wedlock, without a
court determination of paternity, has a protected liberty interest with
respect to the child he claims as his own.”” In re MKK, 286 Mich App at
561, quoting Nugent, 276 Mich App at 193. An exception exists “when a
putative father has established a custodial or supportive relationship
under MCL 710.39(2),” which the putative father had not done here. In
re MKK, 286 Mich App at 561. Accordingly, the putative father had no
constitutional rights for the trial court to protect.
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Rd Comm, 477 Mich 197, 202; 731 NW2d 41 (2007).
Therefore, although the putative father’s failure to
physically appear at the § 39 hearing calls into ques-
tion his sincerity in contesting the adoption proceed-
ings, the appearance of the putative father’s counsel at
the § 39 hearing qualifies as an appearance by the
putative father pursuant to MCR 2.117(B)(1).?3

B. ADJOURNMENT OF ADOPTION PROCEEDINGS

Appellants also argue that the trial court abused its
discretion by sua sponte adjourning the adoption pro-
ceedings pending a resolution of the paternity action
initiated by the putative father. The Adoption Code
provides that “[a]ln adjournment or continuance of a
proceeding under this chapter shall not be granted
without a showing of good cause.” MCL 710.25(2).
Generally, adoption proceedings should be resolved as
quickly as possible and should be given priority on a
trial court’s docket. In re MKK, 286 Mich App at 562,
citing MCL 710.25(1).

Here, the trial court may have abused its discretion
by adjourning the adoption proceedings, particularly
given that this case had been pending for 10 months at

3 Also of note, the trial court was easily able to reach the putative
father via telephone. On that telephone call, the putative father made it
clear that he had notice of the hearing and had intended to be there, but
he was not able to make it due to a lack of transportation. Additionally,
the putative father was very clear that if a DNA test established that he
was the biological father of the minor child, he would be contesting
custody.

Appellants argue that, because the putative father qualified the
circumstances under which he would contest custody—i.e., only if the
minor child was his biological child—the putative father does not satisfy
the requirements of MCL 710.39(1). However, appellants’ argument fails
because the putative father’s intent to contest custody was clear. The trial
court did not clearly err by declining to terminate the putative father’s
parental rights.



2018] In re MGR 293
OPINION BY O’BRIEN, J.

the time of the adjournment, that the putative father
lacked initiative in seeking a DNA test, and that
overall, he lacked involvement in the child’s life. How-
ever, this issue is moot. An issue is moot and generally
will not be reviewed if this Court can no longer fashion
a remedy for the alleged error. Silich v Rongers, 302
Mich App 137, 151-152; 840 NW2d 1 (2013).

After filing their claim of appeal, appellants filed
two motions in this Court: a motion for immediate
consideration and a motion for peremptory reversal.
We granted appellants’ motion for immediate consid-
eration,* but denied the motion for peremptory rever-
sal.’ We also ordered the trial court to “grant no further
adjournments of the adoption proceedings after June 6,
2017, and [to] schedule a hearing pursuant to MCL
710.39 of the Adoption Code forthwith.”®

Subsequently, a § 39 hearing began on July 14, 2017,
but the parties were unable to conclude the hearing on
that date. As a result, the trial court adjourned the
hearing until September 29, 2017. Appellants moved to
enforce the May 31, 2017 order, and we ordered the
trial court to “re-commence and conclude [the § 39
hearing] within 14 days of the date of entry of this
order [July 25, 2017].”" The § 39 hearing restarted on
August 7, 2017, and concluded on August 8, 2017.
Appellants’ appeal focuses on whether it was an abuse
of the trial court’s discretion to adjourn a hearing
pursuant to MCL 710.39 pending the outcome of the

4 In re MGR, unpublished order of the Court of Appeals, entered
May 19, 2017 (Docket No. 338286).

5 In re MGR, unpublished order of the Court of Appeals, entered
May 31, 2017 (Docket No. 338286).

5 Id.

" In re MGR, unpublished order of the Court of Appeals, entered
July 25, 2017 (Docket No. 338286).
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putative father’s paternity action, but that hearing
was commenced and concluded upon this Court’s or-
ders; therefore, “this Court can no longer fashion a
remedy for the alleged error,” and the issue is moot.
Silich, 302 Mich App at 151-152.

II. DOCKET NO. 340203

In Docket No. 340203, appellants argue that the
trial court legally and factually erred by finding that
the putative father qualified as a “do something” father

and then determining whether his parental rights
should be terminated under MCL 710.39(2).

As the majority points out, because the trial court
issued its opinion and order finding that the putative
father was a “do something” father, the trial court
entered an order of filiation with regard to the putative
father and the minor child. Relying on In re LMB,® an
unpublished case from a panel of this Court, the trial
court apparently believed that it was obligated to enter
the order of filiation. However, in LMB, unlike in the
instant case, the order of filiation was entered by an
entirely separate trial court that was apparently un-
aware of the adoption proceedings. Moreover, the LMB
opinion was later vacated by the Michigan Supreme
Court in light of this Court’s subsequent order in an
appeal from a separate paternity action. In that sub-
sequent order, a panel of this Court reversed the trial
court’s order denying the adoptive parents’ motion for
a stay pending the adoption appeal and granted the
stay.? In this case, the paternity and adoption cases

8 In re LMB, unpublished per curiam opinion of the Court of Appeals,
issued September 14, 2017 (Docket No. 338169), vacated 501 Mich 965
(2018).

9 Sarna v Healy, unpublished order of the Court of Appeals, entered
December 18, 2017 (Docket No. 341211).
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were before the same trial court and, given the public
record of the paternity action, it appears that appel-
lants repeatedly attempted to stay those proceedings
until this appeal was resolved. However, for whatever
reason, the trial court denied appellants’ motions.’ In
so doing, it appears that the trial court entered an
order that it knew would effectively prevent appellate
review of its decision rather than grant the stay and
allow review. Under these circumstances, I would not
hold this issue moot. And for the reasons stated herein,
I would remand to the trial court to conduct a § 39
hearing under the proper standard of review.

A trial court’s determination of whether MCL
710.39(1) or MCL 710.39(2) applies to a putative father
is a question of law that this Court reviews de novo. In
re RFF, 242 Mich App 188, 195; 617 NW2d 745 (2000).
A trial court’s factual findings are reviewed for clear
error. In re BKD, 246 Mich App 212, 215; 631 NW2d
353 (2001). A trial court has clearly erred if this Court
is left with a definite and firm conviction that a
mistake was made. Id.

MCL 710.39 separates putative fathers into two
distinct classes: “do nothing” fathers and “do some-
thing” fathers. MCL 710.39(1) and (2), respectively. If a
putative father is found to be a “do something” father,
his parental rights to the child may only be terminated
under MCL 710.51(6) or MCL 712A.2. MCL 710.39(2).
Alesser standard applies when terminating the paren-
tal rights of a “do nothing” father; the trial court need

10 The trial court’s decision to deny appellants’ motion to stay is now
pending in a separate appeal before this Court. As in LMB, this Court’s
decision in the separate appeal could result in the Supreme Court’s
vacating the majority’s decision in this case. This is the second time this
Court has been confronted with this situation in the past six months.
Guidance from the Supreme Court could be of great benefit in the future
to the trial courts presiding over similar cases.
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only inquire into his fitness as a parent and his ability
to properly care for the child and then determine
“whether the best interests of the child will be served
by granting custody to him.” MCL 710.39(1). To qualify
as a “do something” father, a putative father must
demonstrate that he has either (1) established a cus-
todial relationship with the child or (2) provided sub-
stantial and regular support or care, within his ability
to do so, for the mother during her pregnancy, or for
either the mother or child after the child’s birth. MCL
710.39(2).

During the § 39 hearing in this case, the putative
father testified that the birth mother became pregnant
with the minor child in October 2015. In November
2015, the putative father rented an apartment for
them to live in. The birth mother moved out of the
apartment in February 2016, four months into her
pregnancy, after which the putative father only gave
her financial assistance on one occasion. Additionally,
the putative father only recalled taking the birth
mother to Planned Parenthood once for prenatal care.

After leaving the apartment, the birth mother
ceased all communications with the putative father.
However, the putative father testified that he was able
to make contact with members of her family on “mul-
tiple occasions.” Specifically, the putative father was in
contact with the birth mother’s sister, two brothers,
and mother. In March 2016, the birth mother threat-
ened to seek a personal protection order (PPO) against
the putative father if he did not stop attempting to
contact her directly, but she never followed through on
the threat.

In a written opinion after the § 39 hearing, the trial

court found that the putative father was a “do some-
thing” father because he had provided “substantial and



2018] In re MGR 297
OPINION BY O’BRIEN, J.

regular support or care” within his abilities to the birth
mother during her pregnancy, “despite the legal ob-
stacles and hurdles placed upon him by [the birth
mother’s counsel and by the birth mother].” Specifi-
cally, the trial court cited the birth mother’s threat to
file a PPO against the putative father as evidence of
the birth mother’s having “impeded” the putative fa-
ther’s ability to provide regular and substantial sup-
port during her pregnancy.

The trial court’s opinion clearly contains numerous
factual and legal errors. The putative father was not a
“do something” father as contemplated by MCL
710.39(2), and the trial court’s factual finding that the
birth mother impeded the putative father’s efforts to
provide substantial and regular support and care dur-
ing her pregnancy, as required under MCL 710.39(2),
was clearly erroneous.

In 1998, the Legislature amended MCL 710.39 and
increased the supportive element of MCL 710.39(2)
from “support or care” to “substantial and regular
support or care.” MCL 710.39(2), as amended by 1998
PA 94. The plain language of MCL 710.39(2), as
amended, requires substantial and regular support or
care, which suggests that the Legislature intended for
putative fathers to provide support or care throughout
a birth mother’s pregnancy.

This Court previously concluded that a putative fa-
ther’s desire or effort to be involved in a birth mother’s
pregnancy “does not constitute substantial and regular
support or care for the purposes of [MCL 710.39(2)].” In
re RFF, 242 Mich App at 201. This Court also found that
merely filing a notice of intent to claim paternity in an
adoption action does not constitute support or care
under MCL 710.39(2). Id. In sum, this Court has made
it clear that, in order to be considered a “do something”
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father under MCL 710.39(2), a putative father must
actually do something on a regular basis.

The record is clear that the birth mother moved out
of the couple’s apartment during the fourth month of
her pregnancy. Although the putative father had been
supporting the birth mother while they were living
together, the putative father only provided financial
assistance on one occasion after the birth mother
moved out. In March 2016, the birth mother told the
putative father that she was unwilling to allow him to
have custody of their child and that she was consider-
ing adoption. The two had no further communication
until June or July of 2016, after the minor child was
born and placed with appellants.

Although the birth mother threatened to file a PPO
against the putative father, she never did. Therefore,
during the last five months of the birth mother’s
pregnancy, the putative father could have sent money
or necessities to her directly, or through other channels
such as the birth mother’s family with whom the
putative father had remained in contact. There is no
evidence to suggest that the putative father was
threatened with a PPO if he continued to communicate
with the birth mother’s family. Further, the putative
father certainly had the financial means to provide at
least some regular support to the birth mother during
her pregnancy given the putative father’s testimony
that he was employed until shortly after the minor
child’s birth. The putative father’s testimony estab-
lished that he had the means to provide regular
support or care, yet he chose not to do so. Given the
foregoing, the trial court’s finding that the birth
mother impeded the putative father’s ability to provide
substantial and regular support or care during her
pregnancy is wholly unsupported by the record and
was clearly erroneous.
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The putative father also failed to provide substantial
care or support to the minor child after the child’s
birth. The putative father testified that after the minor
child was born, he purchased clothing, diapers, and
other necessities for the minor child, and he even set
up a “GoFundMe page” to help pay for his attorney fees
and things that the minor child would need. However,
the putative father never sent those necessities to the
birth mother, or to the adoptive parents, which he
could have done through the adoption agency with
whom the putative father had been in contact.

It is also noteworthy that when the putative father
was told that he could have supervised visits with the
minor child, he declined because he did not want
“strangers staring down at [him] while—[he got] to
know [his] son[.]” The putative father further testified
that he was also offered an opportunity to meet the
minor child’s adoptive family “somewhere in the public
[to] allow [him] a couple of hours with [his] son,” but he
declined that invitation as well. Based on the forego-
ing, the trial court clearly erred by concluding that the
putative father provided substantial and regular sup-
port or care within his abilities to the birth mother or
to the minor child after the minor child’s birth, as
contemplated by MCL 710.39(2).

The trial court also committed legal error when it
considered the putative father’s actions in bringing
legal proceedings as “support” for the purposes of MCL
710.39(2). The trial court found that the putative father
was an “active and vigilant participant in both the
paternity and adoption actions . . . despite the legal ob-
stacles and hurdles” placed in his way by the birth
mother and her counsel, i.e., the birth mother’s threat of
a PPO. The trial court opined that the putative father’s
participation in the legal proceedings “demon-
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strate[d] [that] he provided substantial and regular
care within his ability . ...” However, as previously
noted, merely filing a notice of intent to claim paternity
in an adoption action does not constitute regular sup-
port or care under MCL 710.39(2). In re RFF, 242 Mich
App at 201. Consequently, the putative father’s partici-
pation in the paternity action and the adoption pro-
ceedings should not have been considered when deter-
mining whether the putative father fell under MCL
710.39(1) or (2). The trial court’s reasoning was legally
erroneous.

Additionally, the trial court’s ruling in this regard
was factually erroneous. At the March 24, 2017 hear-
ing, the putative father’s own counsel informed the
trial court that he did not know where the putative
father was. The putative father’s counsel informed the
trial court that in the month preceding that hearing,
the putative father had not responded to any letters or
phone calls regarding this matter and that the puta-
tive father had not “shown a lot of interest in progress-
ing with his case recently.” The trial court’s factual
determination that the putative father had been an
“active and vigilant participant” during these proceed-
ings was clearly erroneous.

The trial court also committed legal error by relying
on caselaw predating the amendment of MCL 710.39.
In issuing its opinion, the trial court referred to In re
Dawson, 232 Mich App 690, 694; 591 NW2d 433 (1998),
which lists several factors used by trial courts prior to
the amendment of MCL 710.39 to evaluate whether a
putative father came under MCL 710.39(1) or MCL
710.39(2). The trial court acknowledged that much of
the caselaw predating the amendment of MCL 710.39
was now “irrelevant,” but it went on to opine that the
“factors [enumerated in In re Dawson] remain instruc-
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tive.” Specifically, the trial court relied on language
from In re Dawson in which trial courts were in-
structed to consider whether “the mother impeded the
father’s efforts to provide her with support....” In re
Dawson, 232 Mich App at 694.

Given that MCL 710.39(2) has been amended to
include a more stringent support obligation since this
Court’s decision in In re Dawson, those considerations,
including whether the birth mother “impeded the fa-
ther’s efforts to provide her with support,” are now
obsolete. As discussed, to be considered a “do some-
thing” father under MCL 710.39(2), a putative father
must have actually done something on a regular basis.
Here, the putative father did nothing during the last
five months of the birth mother’s pregnancy. That the
trial court considered the factors from Dawson consti-
tuted legal error.

On the basis of the foregoing, I would conclude that
the trial court improperly assessed whether the puta-
tive father’s parental rights should be terminated
under MCL 710.39(2), and I would remand to the trial
court to determine whether his rights should be termi-
nated under the proper standard found in MCL
710.39(1).

For these reasons, I concur with the majority in
Docket No. 338286, but respectfully dissent from the
majority’s decision in Docket No. 340203.
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BRONSON HEALTHCARE GROUP, INC v MICHIGAN
ASSIGNED CLAIMS PLAN

Docket No. 336088. Submitted March 6, 2018, at Grand Rapids. Decided

March 8, 2018, at 9:00 a.m.

Bronson Healthcare Group, Inc., filed an action in the 8th District
Court against the Michigan Assigned Claims Plan and the
Michigan Automobile Insurance Placement Facility (collectively,
defendants) and against John Doe Insurance Company, seeking
to recover personal protection insurance (PIP) benefits for ser-
vices it had provided to an individual injured in an automobile
accident. Plaintiff sought to compel defendants to assign the
claim for PIP benefits to an insurer, arguing that the injured
individual was not covered by a no-fault insurance policy; defen-
dants refused to assign the claim. The district court, Vincent C.
Westra, J., granted summary disposition in favor of plaintiff,
reasoning that defendants were statutorily obligated to assign
plaintiff's claim for PIP benefits. Defendants appealed in the
Kalamazoo Circuit Court. The circuit court, Alexander C. Lipsey,
J., dismissed the appeal for lack of subject-matter jurisdiction,
reasoning that the district court order was not a final order over
which the circuit court had jurisdiction under MCR 7.103(A)(1).
The Court of Appeals granted defendants’ application for leave to
appeal.

The Court of Appeals held:

1. The Supreme Court’s holding in Covenant Med Ctr, Inc v
State Farm Mut Ins Co, 500 Mich 191 (2017)—that under the
no-fault act, MCL 500.3101, et seq., healthcare providers do not
have an independent statutory cause of action against insurers
for the payment of PIP benefits—applies equally to direct actions
by healthcare providers against a state assigned claims plan and
applies retroactively to cases pending on direct appeal when
Covenant was decided; however, an insured may assign his or her
right to past or presently due benefits to the healthcare provider.
Covenant controlled the outcome of the case. Defendants were
entitled to summary disposition because, as a healthcare pro-
vider, plaintiff did not have a cause of action against defendants
for the recovery of PIP benefits. However, on remand, plaintiff
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could move to amend its complaint to pursue the benefits under
an assigned-claim theory given that the injured person had
purportedly assigned those claims to plaintiff.

2. Appellate courts have discretion to consider unpreserved
questions of law, and the defense of “failure to state a claim”
cannot be waived. Accordingly, defendants did not waive appel-
late review of their Covenant-related arguments even though
they failed to raise—and the trial court did not decide—the
arguments.

Circuit court order vacated, district court order reversed, and
the case remanded to the district court for further proceedings.

Miller Johnson (by Joseph J. Gavin and Jason M.
Crow) for Bronson Healthcare Group, Inc.

Hewson & Van Hellemont, PC (by Nicholas S. Ayoub)
for the Michigan Assigned Claims Plan and the Michi-
gan Automobile Insurance Placement Facility.

Before: O’CONNELL, P.J., and HOEKSTRA and
SWARTZLE, Jd.

HOEKSTRA, J. Defendants Michigan Assigned Claims
Plan (MACP) and Michigan Automobile Insurance
Placement Facility (MAIPF) appeal by leave granted
the circuit court order dismissing their claim of appeal
for lack of subject-matter jurisdiction.! Because plain-
tiff is not statutorily entitled to maintain an action for
personal protection insurance (PIP) benefits, we vacate
the decision of the circuit court, we reverse the district
court’s grant of summary disposition to plaintiff, and
we remand to the district court for entry of summary
disposition in favor of defendants.

Plaintiff provided medical treatment to an indi-
vidual injured in an automobile accident in October

! Because only MACP and MAIPF are parties to this appeal, our use
of the term “defendants” refers to them alone and does not include
defendant John Doe Insurance Company.
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2014. According to plaintiff, the injured party was not
covered by a no-fault insurance policy, and plaintiff
sought to have defendants assign the claim to an
insurer. Defendants refused to assign the claim.
Thereafter, plaintiff filed a complaint in the district
court against defendants and John Doe Insurance
Company, claiming that defendants had an obligation
to assign the claim to an insurer and that John Doe
Insurance Company was liable for approximately
$5,000 in no-fault benefits. With regard to defen-
dants, the district court granted summary disposition
to plaintiff under MCR 2.116(I), concluding that de-
fendants were statutorily obligated to assign plain-
tiff’s claim for benefits. Defendants appealed in the
circuit court, but the circuit court dismissed the
appeal for lack of jurisdiction, reasoning that the
order granting summary disposition to plaintiff was
not a final order over which the circuit court had
jurisdiction under MCR 7.103(A)(1). Defendants filed
an application for leave to appeal in this Court, which
we granted on May 8, 2017.2

On appeal, defendants ask that we remand for entry
of summary disposition in their favor under Covenant
Med Ctr, Inc v State Farm Mut Auto Ins Co, 500 Mich
191; 895 NW2d 490 (2017). In contrast, plaintiff as-
serts that we should not grant defendants relief under
Covenant because defendants did not raise their Cov-
enant arguments in the lower courts. Alternatively,
plaintiff argues that it should be given an opportunity
to amend its pleadings to assert a claim for benefits
based on an assignment of rights from the injured
party to plaintiff.

2 Bronson Healthcare Group, Inc v Mich Assigned Claims Plan,
unpublished order of the Court of Appeals, entered May 8, 2017 (Docket
No. 336088).
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Relevant to the parties’ arguments, on May 25,
2017, the Michigan Supreme Court decided Covenant,
wherein the Court held that healthcare providers do
not have an independent statutory cause of action
against insurers to recover PIP benefits. Id. at 195-196,
217-218. Since Covenant was decided, this Court has
determined that the rule announced in Covenant ap-
plies equally to direct actions by healthcare providers
against a state assigned claims plan. W A Foote Mem
Hosp v Mich Assigned Claims Plan, 321 Mich App 159,
172-173; 909 NW2d 38 (2017). We have also held that
Covenant applies retroactively to cases pending on
direct appeal when Covenant was decided. Id. at 196.
See also VHS Huron Valley Sinai Hosp v Sentinel Ins
Co (On Remand), 322 Mich App 707, 713-714; 916
NW2d 218 (2018).

In this case, Covenant is clearly dispositive with
regard to plaintiff’s claims against defendants. Quite
simply, as a healthcare provider, plaintiff has no inde-
pendent statutory claim against defendants. Covenant,
500 Mich at 195; W A Foote Mem Hosp, 321 Mich App
at 172-173. Under Covenant, defendants are entitled to
summary disposition because plaintiff has no cause of
action against defendants, and plaintiff has therefore
failed to state a cla