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JUDGE
THOMAS C. CAMERON

Judge Thomas C. Cameron
was appointed to the Michi-
gan Court of Appeals in 2017.
He served as a judge of the
Wayne Circuit Court from
2014 until his appointment to
the Court of Appeals.

Previously, Judge Cameron
worked for the Michigan
Department of Attorney General, where he super-
vised several large civil and criminal divisions for the
Attorney General, including the Civil Rights Division,
the Corrections Division, the Criminal Division, the
Alcohol and Gambling Division, and several other
divisions. Before serving as a senior manager, he
served as an Assistant Attorney General, where he
litigated high-profile public corruption and cold case
homicides. He is a former Chairman of the Michigan
Commission on Law Enforcement Standards.

Judge Cameron currently serves as a member of
the Michigan Domestic Violence and Sexual Assault
Treatment Board, as a member of the Board of Advi-
sors of the Michigan Chapter of the Federalist Society,
and also as cochair of the Criminal Justice Committee
for the Michigan Judges Association. He is a member
of the Detroit Metropolitan Bar Association, the
Catholic Lawyer’s Society, the Incorporated Society of
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Irish-American Lawyers, and the University of
Detroit Mercy Inns of Court. He serves as an adjunct
professor for the University of Toledo School of Law.

Judge Cameron is a graduate of Western Michigan
University and Wayne State University Law School.
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WADE v UNIVERSITY OF MICHIGAN

Docket No. 330555. Submitted March 8, 2017, at Lansing. Decided
June 6, 2017, at 9:00 a.m. Leave to appeal sought.

Joshua Wade brought an action in the Court of Claims against the
University of Michigan (University), alleging that he was entitled
to declaratory and injunctive relief from a University ordinance
that prohibited firearms on any University property. In February
2001, the University revised the weapons provision (Article X) of
the ordinance and made all properties owned, leased, or con-
trolled by the University weapons-free. Section 4(1)(f) of Article X
states that the prohibition does not apply when the director of the
University’s Department of Public Safety has waived the prohi-
bition based on extraordinary circumstances. Plaintiff’s request
for a waiver of the prohibition under § 4(1)(f) was denied, and
plaintiff subsequently filed suit, alleging two counts: (1) that the
ban on firearms violated his federal and state constitutional
rights to keep and bear arms as set forth in the Second Amend-
ment of the United States Constitution and Article 1, § 6, of the
1963 Michigan Constitution and (2) that Article X was invalid
because MCL 123.1102, which prohibits local units of government
from establishing their own limitations on the purchase, sale, or
possession of firearms, preempts the ordinance. The University
moved for summary disposition, arguing that the Second Amend-
ment does not reach sensitive places, including the University’s
property, and that even if the Second Amendment applied, Article
X did not violate it because the ordinance was substantially
related to important governmental interests. The University
further argued that Article X did not violate the Michigan
Constitution because Article X is a reasonable exercise of the
University’s authority under Article 8, § 5, to control its property,
maintain safety on that property, and to cultivate a learning
environment. Moreover, the University argued that MCL
123.1102 did not apply to the University because the University is
not a “local unit of government” as defined in MCL 123.1101(b)
but rather a constitutional corporation that is coordinate with
and equal to the Legislature; therefore, the University argued
that it has the exclusive authority to manage and control its
property, including the day-to-day operations of the institution
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with regard to the issue of firearm possession on its property. The
Court of Claims, CynTHIA D. STEPHENS, J., granted summary
disposition in favor of the University, holding that the University
is a sensitive place as contemplated by Dist of Columbia v Heller,
554 US 570 (2008), that the University’s ordinance did not fall
within the scope of the right conferred by the Second Amendment
or Const 1963, art 1, § 6, and that because MCL 123.1102 only
applies to a local unit of government and the University is not a
local unit of government as defined in MCL 123.1101(b), the
prohibitions set forth in MCL 123.1102 did not apply to the
University. The Court of Claims also held that even if the
University was considered a local unit of government, MCL
123.1102 specifically provides that local units of government may
enact regulations “as otherwise provided by federal law or a law
of this state,” and because Article 8, § 5, of the Michigan Consti-
tution grants the University “general supervision of its institu-
tion,” the University had the right to promulgate firearm regula-
tions for the safety of its students, staff, and faculty consistent
with its right to educational autonomy and its mission to educate.
Plaintiff appealed.

The Court of Appeals held:

1. The Second Amendment of the United States Constitution
provides, in pertinent part, that the right of the people to keep
and bear arms shall not be infringed. Historically, the scope of
this right has not extended to certain individuals or certain
places. A two-part test is applied with respect to Second Amend-
ment challenges to firearm regulations. The threshold inquiry is
whether the challenged regulation regulates conduct that falls
within the scope of the Second Amendment right as historically
understood. If the regulated conduct has historically been outside
the scope of Second Amendment protection, then the activity is
not protected and no further analysis is required; however, if the
challenged conduct falls within the scope of the Second Amend-
ment, then an intermediate level of constitutional scrutiny is
applicable and requires the showing of a reasonable fit between
the asserted interest or objective and the burden placed on an
individual’s Second Amendment right. In this case, the inquiry
was whether Article X regulated conduct that was historically
understood to be protected by the Second Amendment at the time
of the Fourteenth Amendment’s ratification in 1868. Sensitive
places, including schools, are categorically unprotected by the
Second Amendment pursuant to the Supreme Court’s decision in
Heller, and because the 1828 edition of Webster’s Dictionary
included the term “school” in the definition of “university” as well
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as included the term “university” in the definition of “school,”
universities were not historically protected by the Second Amend-
ment during the relevant historical period. Accordingly, as a
matter of law, Article X did not burden conduct protected by the
Second Amendment, and no further analysis was required. The
Court of Claims properly dismissed plaintiff's Second Amend-
ment claim.

2. Article 8, § 5, of the 1963 Michigan Constitution provides,
in relevant part, that the regents of the University and their
successors in office shall constitute a body corporate and shall
have general supervision of the institution. The University Board
of Regents is a constitutional corporation of independent author-
ity that, within the scope of its functions, is coordinate with and
equal to the Legislature. The first inquiry is whether the conduct
being regulated is within the exclusive power of the University or
whether it is properly the province of the Legislature. Matters
involving the University’s management and control of its institu-
tion or property are properly within the Board of Regents’
exclusive authority, and the Legislature may not interfere; the
Legislature’s promulgated laws must yield to the University’s
authority. Conversely, matters outside the confines of the Univer-
sity’s exclusive authority to manage and control its property are
the province of the Legislature. In this case, plaintiff did not claim
that the University exceeded its constitutional authority in
promulgating Article X; instead, plaintiff claimed that MCL
123.1102 preempted the University’s ordinance. MCL 123.1102
provides that a local unit of government shall not impose special
taxation on, enact or enforce any ordinance or regulation pertain-
ing to, or regulate in any other manner the ownership, registra-
tion, purchase, sale, transfer, transportation, or possession of
pistols, other firearms, or pneumatic guns, ammunition for pistols
or other firearms, or components of pistols or other firearms,
except as otherwise provided by federal law or a law of this state.
MCL 123.1101(b) defines “local unit of government” as a city,
village, township, or county. A university, as that term is com-
monly understood, is not a city, village, township, or county.
Therefore, the Court of Claims properly held that MCL 123.1102
was not applicable to the University and did not preempt Article
X.

3. This case was distinguishable from caselaw holding that
the Legislature occupied the field of firearms regulation under
MCL 123.1102 because the proffered caselaw involved ordinances
of a local governmental unit or the policies of an entity created by
two local governmental units encompassed by the plain terms of
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MCL 123.1101(b) as opposed to an ordinance of a constitutional
corporate body that is coequal with the Legislature and an agency
of the state. The Legislature clearly limited the reach of MCL
123.1102 to firearm regulation enacted by cities, villages, town-
ships, and counties, and because the University is not a lower-
level or inferior-level governmental entity but rather is a state-
level governmental entity, the Court of Claims properly held that
MCL 123.1102 was not applicable to the University and did not
preempt Article X.

Affirmed.

SAWYER, J., dissenting, did not believe it necessary to reach
the constitutional question presented and instead would have
resolved the case on the basis of the preemption issue alone.
Focusing solely on the University’s authority to regulate the
possession of firearms by members of the general public who are
legally carrying the firearm under the provision of state law in
areas of the University’s campus that are open to the general
public, Judge SawYER would have held that the University
exceeded its authority by enacting Article X because the Legis-
lature has completely occupied the field of firearms regulation,
as stated in Capital Area Dist Library v Mich Open Carry, Inc,
298 Mich App 220 (2012) (CADL). Accordingly, binding prec-
edent compelled the conclusion that the Legislature has pre-
empted the regulation of the field of firearm possession, and the
majority in this case as well as the Court in Mich Gun Owners,
Inc v Ann Arbor Pub Sch, 318 Mich App 338 (2016), violated the
requirements of MCR 7.215(J)(1). Judge SAWYER further would
have held that the Court’s decision in CADL applies to all units
of government in Michigan subject to being preempted by state
law, and therefore the question that had to be decided in this
case was whether the University, because of its special consti-
tutional status, was subject to preemption at all. Caselaw
analyzing the special status of constitutional universities has
established that while the Constitution grants a certain degree
of autonomy to universities, universities are not exempt from
all legislative enactments. Legislative regulation that clearly
infringes the University’s educational or financial autonomy
must yield to the University’s constitutional power, but
the University is not allowed to thwart the clearly established
public policy of the people of Michigan beyond those confines.
Because the Legislature’s decision to preempt the field
of firearms regulation could not be deemed an invasion
of the University’s educational or financial autonomy,
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Judge SAWYER would have held that the University exceeded its
authority by enacting the restrictions on the possession of fire-
arms on its campus.

WEAPONS — FIREARMS — CONSTITUTIONAL LAW — UNIVERSITIES — CONSTITU-
TIONAL CORPORATE BODIES — PREEMPTION.

MCL 123.1102 provides that a local unit of government shall not
impose special taxation on, enact or enforce any ordinance or
regulation pertaining to, or regulate in any other manner the
ownership, registration, purchase, sale, transfer, transportation,
or possession of pistols, other firearms, or pneumatic guns,
ammunition for pistols or other firearms, or components of pistols
or other firearms, except as otherwise provided by federal law or
a law of this state; under Article 8, § 5, of the 1963 Michigan
Constitution, the University of Michigan Board of Regents, the
Michigan State University Board of Trustees, and the Wayne
State University Board of Governors each amounts to a constitu-
tional corporate body that is coequal with the Legislature and an
agency of the state; because each of these three boards constitutes
a state-level governmental entity, MCL 123.1102 is not applicable
and does not preempt an ordinance prohibiting firearms on
university property that is promulgated by one of these three
boards.

The Law Offices of Steven W. Dulan, PLC (by Steven
W. Dulan), for Joshua Wade.

Honigman Miller Schwartz & Cohn LLP (by Leon-
ard M. Niehoff, John D. Pirich, and John J. Rolecki)
and Timothy G. Lynch for the University of Michigan.

Before: CAVANAGH, P.J., and SAWYER and SERVITTO, JdJ.

CAVANAGH, P.J. Plaintiff, Joshua Wade, appeals as of
right an order granting summary disposition in favor
of defendant, University of Michigan (University), and
dismissing plaintiff’s complaint seeking declaratory
and injunctive relief from a University ordinance that
prohibits firearms on any University property. We
affirm.
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In February 2001, the University revised the weap-
ons provision, Article X, of its “Ordinance to Regulate
Parking and Traffic and to Regulate the Use and Pro-
tection of the Buildings and Property of the Regents of
the University of Michigan” and made all properties
owned, leased, or controlled by the University weapons-
free. Article X, titled “Weapons,” provides:

Section 1. Scope of Article X

Article X applies to all property owned, leased or
otherwise controlled by the Regents of the University of
MIchigan [sic] and applies regardless of whether the
Individual has a concealed weapons permit or is otherwise
authorized by law to possess, discharge, or use any device
referenced below.

Section 2. Possession of Firearms, Dangerous
Weapons and Knives

Except as otherwise provided in Section 4, no person
shall, while on any property owned, leased, or otherwise
controlled by the Regents of the University of Michigan:

(1) possess any firearm or any other dangerous weapon
as defined in or interpreted under Michigan law or

(2) wear on his or her person or carry in his or her
clothing any knife, sword or machete having a blade
longer than four (4) inches, or, in the case of knife with a
mechanism to lock the blade in place when open, longer
than three (3) inches.

Section 3. Discharge or Use of Firearms, Danger-
ous Weapons and Knives

Except as otherwise provided in Section 4, no person
shall discharge or otherwise use any device listed in the
preceding section on any property owned, leased, or oth-
erwise controlled by the Regents of the University of
Michigan.

Section 4. Exceptions

(1) Except to the extent regulated under Subparagraph
(2), the prohibitions in this Article X do not apply:
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(a) to University employees who are authorized to
possess and/or use such a device . . . ;

(b) to non-University law enforcement officers of legally
established law enforcement agencies . . . ;

(c) when someone possess [sic] or uses such a device as
part of a military or similar uniform or costume In [sic]
connection with a public ceremony . . . ;

(d) when someone possesses or uses such a device in
connection with a regularly scheduled educational, recre-
ational or training program authorized by the University;

(e) when someone possess [sic] or uses such a device for
recreational hunting on property . . . ; or

(f) when the Director of the University’s Department of
Public Safety has waived the prohibition based on extraor-

dinary circumstances. Any such waiver must be in writing
and must define its scope and duration.

(2) The Director of the Department of Public Safety
may impose restrictions upon individuals who are other-
wise authorized to possess or use such a device pursuant
to Subsection (1) when the Director determines that such
restrictions are appropriate under the circumstances.

Section 5. Violation Penalty

A person who violates this Article X is guilty of a
misdemeanor, and upon conviction, punishable by impris-
onment for not less than ten (10) days and no more than

sixty (60) days, or by a fine of not more than fifty dollars
($50.00) or both.

Subsequently, plaintiff sought a waiver of the prohi-
bition as set forth in § 4(1)(f) of Article X. After his
request was denied, plaintiff filed this action. In Count
I, plaintiff alleged that the ban on firearms violates his
federal and state constitutional rights to keep and bear
arms as set forth in the Second Amendment of the
United States Constitution and Article 1, § 6, of the
Michigan Constitution. In Count II, plaintiff alleged
that Article X is invalid because MCL 123.1102, which
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prohibits local units of government from establishing
their own limitations on the purchase, sale, or posses-
sion of firearms, preempts the ordinance. Plaintiff
requested the Court of Claims to declare that Article X
is unconstitutional and preempted by MCL 123.1102,
and that defendant was enjoined from its enforcement.

The University responded to plaintiff's complaint
with a motion for summary disposition under MCR
2.116(C)(8). The University argued that the Second
Amendment does not reach “sensitive places,” which
includes schools like the University property.! But even
if the Second Amendment applied, Article X did not
violate it because the ordinance was substantially
related to important governmental interests, including
maintaining a safe educational environment for its
students, faculty, staff, and visitors as well as fostering
an environment in which ideas—even controversial
ideas—can be freely and openly exchanged without
fear of reprisal. The University further argued that
Article X did not violate the Michigan Constitution
because Article X is a reasonable exercise of the Uni-
versity’s authority under Article 8, § 5, of the Michigan
Constitution to control its property, maintain safety on
that property, and to cultivate a learning environment.
Moreover, MCL 123.1102 did not apply to the Univer-
sity because the University is not a “local unit of
government”; rather, it is a constitutional corporation
that is coordinate with and equal to the Legislature.
Therefore, the University has the exclusive authority
to manage and control its property, including the
day-to-day operations of the institution with regard to
the issue of firearm possession on its property. Accord-
ingly, the University argued, plaintiff's complaint

1 See Dist of Columbia v Heller, 554 US 570, 626-627; 128 S Ct 2783;
171 L Ed 2d 637 (2008).
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failed to state a claim upon which relief could be
granted and should be dismissed.

Plaintiff responded to the University’s motion for
summary disposition, arguing that Article X violates
the Second Amendment of the United States Constitu-
tion, which, as explained in Dist of Columbia v Heller,
554 US 570, 592, 595; 128 S Ct 2783; 171 L. Ed 2d 637
(2008), guarantees to individuals the right to keep and
bear arms for self-defense. And contrary to the Univer-
sity’s claim, the University is not a “sensitive place”
under Heller because it is “not a school as that word is
commonly understood. It is a community where people
live and work, just as any community.” Further, plain-
tiff argued, even if Article X is not unconstitutional, the
Michigan Legislature “has closed off the field of fire-
arms regulations by any other governmental ac-
tor ....” That is, the ordinance is preempted by MCL
123.1102 because the same principles of preemption
apply to the University as apply to a municipality or
quasi-municipal corporation. And the University is a
“‘lower-level government entity’ than the state legis-
lature when it comes to conflicts of legislative author-
ity.” Accordingly, plaintiff argued, the University’s mo-
tion for summary disposition should be denied.

The Court of Claims agreed with the University.
First, the court held that the University is a public
educational institution—a school—and, thus, a “sensi-
tive place” as contemplated by the Heller Court. Regu-
lations restricting firearms in such places are pre-
sumptively legal; consequently, the University’s
“ordinance does not fall within the scope of the right
conferred by the Second Amendment or Const 1963,
Art 1, § 6.” Therefore, Count I of plaintiff’s complaint
was dismissed for failure to state a claim. Second, the
court held that MCL 123.1102 plainly applies only to a
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“local unit of government,” which is defined by MCL
123.1101(b) as “a city, village, township, or county.”
Because the University is not a “local unit of govern-
ment,” the prohibitions set forth in MCL 123.1102 do
not apply to it. However, even if the University was
considered a “local unit of government,” the court held,
MCL 123.1102 specifically provides that such govern-
mental units may enact regulations “as otherwise
provided by federal law or a law of this state.” Because
the Michigan Constitution, pursuant to Article 8, § 5,
grants the University “general supervision of its insti-
tution,” the University had the right to promulgate
firearm regulations for the safety of its students, staff,
and faculty consistent with its right to educational
autonomy and its mission to educate. Therefore, Count
II of plaintiff’s complaint was also dismissed. Accord-
ingly, the University’s motion for summary disposition
was granted. This appeal followed.

Plaintiff argues that the Court of Claims erred when
it ruled that the complete ban of firearms on Univer-
sity property in Article X did not violate his Second
Amendment rights.2 We disagree.

We review de novo a court’s decision on a motion for
summary disposition. Kyocera Corp v Hemlock Semi-
conductor, LLC, 313 Mich App 437, 445; 886 NW2d 445
(2015). A motion brought under MCR 2.116(C)(8) “tests
the legal sufficiency of the claim on the pleadings alone
to determine whether the plaintiff has stated a claim
on which relief may be granted.” Id. (quotation marks
and citation omitted). A challenge to the constitution-
ality of a regulation presents a question of law that this

2 Plaintiff's argument on appeal focuses solely on his rights under the
Second Amendment; therefore, we consider any claim premised on the
Michigan Constitution abandoned. See Mitcham v Detroit, 355 Mich
182, 203; 94 NW2d 388 (1959).
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Court also reviews de novo on appeal. McDougall v
Schanz, 461 Mich 15, 23; 597 NW2d 148 (1999).

The Second Amendment of the United States Con-
stitution provides, “A well regulated Militia, being
necessary to the security of a free State, the right of the
people to keep and bear Arms, shall not be infringed.”
In Heller, 554 US 570, the United States Supreme
Court undertook, for the first time, an in-depth exami-
nation of the scope of Second Amendment rights,
primarily determining whether the amendment guar-
anteed individual or collective rights. At issue was the
District of Columbia’s handgun ban, which criminal-
ized the registration of handguns and permitted pos-
session of such guns only upon the chief of police’s
approval of a one-year license. Id. at 574-575. The law
also required that lawfully owned guns, such as regis-
tered long guns, be rendered inoperable while in the
home. Id. at 575. In determining that the Second
Amendment guaranteed individual rights, the Heller
Court focused on the original meaning of the Second
Amendment, relying on historical materials to discern
how the public understood the amendment at the time
of its ratification, id. at 595-600, and noting that
“[c]onstitutional rights are enshrined with the scope
they were understood to have when the people adopted
them,” id. at 634-635. Review of these materials led the
Heller Court to conclude that the Second Amendment
codified a preexisting right to bear arms, that the right
was not limited to the militia, and that the central
component of this right was self-defense, primarily in
one’s own home. Id. at 595, 599-600.

With regard to the District of Columbia’s handgun
ban, the Heller Court held that the Second Amendment

precludes the “absolute prohibition of handguns held
and used for self-defense in the home.” Id. at 636. And
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with regard to the District’s requirement that firearms
in the home be kept inoperable, the Heller Court
stated, “This makes it impossible for citizens to use
them for the core lawful purpose of self-defense and is
hence unconstitutional.” Id. at 630. However, the Hel-
ler Court also clarified that “the right secured by the
Second Amendment is not unlimited” and that indi-
viduals may not “keep and carry any weapon whatso-
ever in any manner whatsoever and for whatever
purpose.” Id. at 626. The Heller Court then identified a
nonexhaustive list of “presumptively lawful regulatory
measures,” stating:

Although we do not undertake an exhaustive historical
analysis today of the full scope of the Second Amendment,
nothing in our opinion should be taken to cast doubt on
longstanding prohibitions on the possession of firearms by
felons and the mentally ill, or laws forbidding the carrying
of firearms in sensitive places such as schools and govern-
ment buildings, or laws imposing conditions and qualifi-
cations on the commercial sale of arms. [Id. at 626-627,
627 n 26.]8

In other words, the Court recognized that the scope of
the right did not, historically, extend to certain indi-
viduals or to certain places.

The United States Supreme Court considered the
Second Amendment again in McDonald v Chicago, 561
US 742, 750; 130 S Ct 3020; 177 L. Ed 2d 894 (2010), in
which it considered the validity of a handgun ban,
similar to that in Heller, in the cities of Chicago and
Oak Park. The cities argued that the ban was consti-
tutional because the Second Amendment did not apply
to the states. Id. The McDonald Court disagreed,

3 Plaintiff's attempt to characterize this passage as dicta is unpersua-
sive. As defendant points out, this language is an explanation of what
the Court held and did not hold in Heller.
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declaring that the Second Amendment applies to the
states by virtue of the Fourteenth Amendment. Id. at
778. The McDonald Court reiterated that laws forbid-
ding the carrying of firearms in sensitive places are
presumptively lawful regulatory measures. Id. at 786.
Further, in analyzing whether the cities’ handgun bans
were within the scope of the Second Amendment’s
protected activity, the Court again considered the his-
torical and traditional understanding of the Second
Amendment at the time the Fourteenth Amendment
was adopted. Id. at 768-778. Thus, “McDonald con-
firms that if the claim concerns a state or local law, the
‘scope’ question asks how the right was publicly under-
stood when the Fourteenth Amendment was proposed
and ratified.” Ezell v Chicago, 651 F3d 684, 702 (CA 7,
2011).

The holdings in Heller and McDonald have led to the
application of a two-part test with respect to Second
Amendment challenges to firearm regulations. The
threshold inquiry is whether the challenged regulation
“regulates conduct that falls within the scope of the
Second Amendment right as historically understood.”
People v Wilder, 307 Mich App 546, 556; 861 NW2d 645
(2014), quoting People v Deroche, 299 Mich App 301,
308-309; 829 NW2d 891 (2013) (quotation marks and
citation omitted). If the regulated conduct has histori-
cally been outside the scope of Second Amendment
protection, the activity is not protected and no further
analysis is required. Wilder, 307 Mich App at 556. If,
however, the challenged conduct falls within the scope
of the Second Amendment, an intermediate level of
constitutional scrutiny is applicable and requires the
showing of “a reasonable fit between the asserted
interest or objective and the burden placed on an
individual’s Second Amendment right.” Id. at 556-557.
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In this case, plaintiff’'s complaint alleged that the
complete ban of firearms on University property in
Article X violates his Second Amendment rights. The
relevant question in light of plaintiff’s complaint and
the applicable analytical framework is whether Article
X regulates conduct that was historically understood to
be protected by the Second Amendment at the time of
the Fourteenth Amendment’s ratification, i.e., 1868.
See Ezell, 6561 F3d at 702-703. While the Supreme
Court in Heller indicated that certain “sensitive
places,” including schools, are categorically unpro-
tected, we must consider whether a “university” was
considered a “school” in 1868.* And it appears to have
been so. That is, Webster’s An American Dictionary of
the English Language (1828) defines “university” as:

An assemblage of colleges established in any place,
with professors for instructing students in the sciences
and other branches of learning, and where degrees are
conferred. A university is properly a universal school, in
which are taught all branches of learning, or the four
faculties of theology, medicine, law and the sciences and
arts. [Webster’s Dictionary 1828: Online Edition
<http://webstersdictionary1828.com/Dictionary/university>
[https:/perma.cc/S29K-F88X].]

Likewise, the term “school” in 1828 was defined, in
part, to include “universities”:

A place of education, or collection of pupils, of any kind;
as the schools of the prophets. In modern usage, the word
school comprehends every place of education, as university,
college, academy, common or primary schools, dancing
schools, riding schools, etc.; but ordinarily the word is
applied to seminaries inferior to universities and colleges.
[Webster’s Dictionary 1828: Online Edition <http://

4 The Court of Claims did not consider the historical meaning of
“university” and whether it was understood as a “sensitive place.”
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webstersdictionary1828.com/Dictionary/school> [https:/
perma.cc/L4U3-BUFC].]

Given that at the historically relevant period, uni-
versities were understood to be schools and, further,
that Heller recognized that schools were sensitive
places to which Second Amendment protections did not
extend, we conclude as a matter of law that Article X
does not burden conduct protected by the Second
Amendment. Therefore, no further analysis is re-
quired. Stated differently, Article X does not infringe
on Second Amendment rights. No factual development
could change this result. Because plaintiff has not
made a cognizable Second Amendment claim, sum-
mary disposition under MCR 2.116(C)(8) was proper.

Next, plaintiff argues that the Court of Claims erred
by concluding that MCL 123.1102 did not preempt the
University’s ordinance that banned all firearms from
University property. After reviewing this question of
statutory interpretation de novo, we disagree. See Ter
Beek v City of Wyoming, 495 Mich 1, 8; 846 NW2d 531
(2014).

Article 8, § 5, of the 1963 Constitution provides, in
relevant part:

The regents of the University of Michigan and their
successors in office shall constitute a body corporate
known as the Regents of the University of Michiganl.] . . .
[The Regents] shall have general supervision of its insti-
tution and the control and direction of all expenditures
from the institution’s funds.

The Board of Regents of the University of Michigan
has a unique legal character as a constitutional corpo-
ration possessing broad institutional powers. It has
long been recognized that the University Board of
Regents “is a separate entity, independent of the State
as to the management and control of the university
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and its property, [while at the same time] a department
of the State government, created by the Constitu-
tion . . ..” Regents of Univ of Mich v Brooks, 224 Mich
45, 48; 194 NW 602 (1923). Although the University
Board of Regents has at various times been referred to
as part of the executive branch that may be affected by
the Legislature’s plenary powers, it has also been
recognized that the Board is “‘the highest form of
juristic person known to the law, a constitutional
corporation of independent authority, which, within
the scope of its functions, is co-ordinate with and equal
to that of the legislature.” ” Federated Publications, Inc
v Mich State Univ Bd of Trustees, 460 Mich 75, 84 n 8;
594 NW2d 491 (1999), quoting Regents of Univ of Mich
v Auditor General, 167 Mich 444, 450; 132 NW 1037
(1911); see also Brooks, 224 Mich at 48 (recognizing
that the University is a state agency within the execu-
tive branch of state government).

Given the unique character of the University Board
of Regents and its exclusive authority over the man-
agement and control of its institution, we generally
first consider whether the conduct being regulated is
within the exclusive power of the University or
whether it is properly the province of the Legislature.
As this Court held in Branum v Regents of Univ of
Mich, 5 Mich App 134, 138-139; 145 NW2d 860 (1966):

[TThe legislature can validly exercise its police power for
the welfare of the people of this State, and a constitutional
corporation such as the board of regents of the University
of Michigan can lawfully be affected thereby. The Univer-
sity of Michigan is an independent branch of the govern-
ment of the State of Michigan, but it is not an island.

Thus, for example, matters involving the University’s
management and control of its institution or property
are properly within the Board of Regents’ exclusive
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authority, and the Legislature may not interfere; the
Legislature’s promulgated laws must yield to the Uni-
versity’s authority. See, e.g., Federated Publications,
Inc, 460 Mich at 88 (holding that Michigan’s Open
Meetings Act, MCL 15.261 et seq., is inapplicable to the
internal operations of the University in selecting a
president because it infringes on the University’s con-
stitutional power to supervise the institution). Con-
versely, matters outside the confines of the University’s
exclusive authority to manage and control its property
are the province of the Legislature, and the University
may be affected thereby. See, e.g., Regents of Univ of
Mich v Employment Relations Comm, 389 Mich 96,
108-110; 204 NW2d 218 (1973) (holding that the Michi-
gan public employment relations act, MCL 423.201 et
seq., applies to the University and does not infringe on
its constitutional autonomy so long as the scope of
public-employee bargaining under the Act does not
infringe on the University’s autonomy in the educa-
tional sphere); see also W T Andrew Co, Inc v Mid-
State Surety Corp, 450 Mich 655, 662, 668; 545 NW2d
351 (1996) (holding that the public works bond statute,
MCL 129.201 et seq., applied to the University as a
valid “exercise of the Legislature’s police power to
protect the interests of contractors and materialmen in
the public sector” and promoted the state’s general
welfare).

Plaintiff contends that Article X has nothing to do
with the management or control of university property
or the promotion of the University’s objectives, but
instead “pick[s] away” at the constitutional rights of
Michigan’s citizens “as they walk down the street.”
Plaintiff cites no authority in support of this claim, and
his complaint makes no allegation in this regard. That
is, plaintiff did not claim that the University exceeded
its constitutional authority in promulgating Article X.



18 320 MICH APp 1 [June
OPINION OF THE COURT

Instead, plaintiff’s complaint makes a claim based on
preemption pursuant to MCL 123.1102; thus, we turn
to that matter.

Chapter 123 of the Michigan Complied Laws relates
to local governmental affairs and “governs everything
from the power of municipalities to operate a system of
public recreation and playgrounds to their authority to
establish and maintain garbage systems and waste
plants.” Capital Area Dist Library v Mich Open Carry,
Inc, 298 Mich App 220, 230; 826 NW2d 736 (2012)
(CADL). Beginning in 1990, Chapter 123 was amended
to also govern the regulation of firearms. Specifically,
MCL 123.1102 provides:

A local unit of government shall not impose special
taxation on, enact or enforce any ordinance or regulation
pertaining to, or regulate in any other manner the own-
ership, registration, purchase, sale, transfer, transporta-
tion, or possession of pistols, other firearms, or pneumatic
guns, ammunition for pistols or other firearms, or compo-
nents of pistols or other firearms, except as otherwise
provided by federal law or a law of this state.

MCL 123.1101(b) defines “local unit of government” as
“a city, village, township, or county.” When a statute
defines a term, that definition controls. Haynes v
Neshewat, 477 Mich 29, 35; 729 NW2d 488 (2007).
Plainly, a “university,” as that term is commonly un-
derstood, is not a city, village, township, or county. The
Legislature’s intent is clearly expressed and, thus,
must be enforced as written. Koontz v Ameritech Seruvs,
Inc, 466 Mich 304, 312; 645 NW2d 34 (2002). There-
fore, as the Court of Claims held, the statute is not
applicable to the University and, thus, does not pre-
empt Article X.

But, plaintiff argues, the Court of Claims erred by
failing to follow caselaw holding that the Legislature
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fully occupied the field of firearms regulation under
MCL 123.1102. For example, plaintiff notes, in Mich
Coalition for Responsible Gun Owners v City of Fern-
dale, 256 Mich App 401, 403; 662 NW2d 864 (2003),
this Court considered an ordinance of the city of
Ferndale that prohibited “the possession or conceal-
ment of weapons in all buildings located in Ferndale
that are owned or controlled by the city.” This Court
held that MCL 123.1102 “stripped local units of gov-
ernment of all authority to regulate firearms by ordi-
nance or otherwise . . . except as particularly provided
in other provisions of the act and unless federal or
state law provided otherwise.” Id. at 413. But clearly
that case involved an ordinance of the city of Ferndale
that regulated firearms—a local governmental unit
encompassed by the plain terms of MCL 123.1101(b); it
did not involve an ordinance of a constitutional corpo-
rate body that is coequal with the Legislature and an
agency of the state.

The same analysis applies to plaintiff’s reliance on
CADL, 298 Mich App 220. There, the Capital Area
District Library (CADL) was jointly established by the
city of Lansing and Ingham County, and its operating
board enacted a weapons policy banning all weapons
from the library premises. Id. at 224-225. This Court
held that “field preemption bars CADL’s regulation of
firearms.” Id. at 230. In doing so, this Court acknowl-
edged that the library did not fit within the definition
of “local unit of government.” Id. at 231. However,
because the CADL was a quasi-municipal corporation
created by two local units of government, this Court
concluded that the library is a lower-level governmen-
tal entity subject to the principles of preemption with
regard to the regulation of firearms. Id. at 231-233,
241. Plaintiff argues that the definition of a “local unit
of government” should similarly be expanded to in-
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clude the University. This argument ignores that the
University was not created by two local units of gov-
ernment but finds its origins in the Constitution as a
corporate body that is coequal with the Legislature and
an agency of the State.’

Further, in Mich Gun Owners, Inc v Ann Arbor Pub
Sch, 318 Mich App 338, 341-343; 897 NW2d 768 (2016),
this Court recently rejected a similar claim that MCL
123.1102 applied to the Ann Arbor Public Schools and
prevented their policies banning the possession of
firearms on school property as set forth in CADL, 298
Mich App 220. This Court noted that MCL 123.1102
only applies to a “local unit of government,” which is
defined under MCL 123.1101(b) as “a city, village,
township, or county.” Mich Gun Owners, Inc, 318 Mich
App at 348. And unlike the district library that was
established by “two local units of government” in the
CADL case, school districts, like the Ann Arbor Public
Schools, “are not formed, organized, or operated by
cities, villages, townships, or counties; school districts
exist independently of those bodies.” Id. Likewise, the
University of Michigan is not formed, organized, or

5 We note and reject our dissenting colleague’s mischaracterization of
the holding in CADL as “binding precedent” that we have “ignore[d]” in
violation of MCR 7.215(J)(1). The district library at issue in that case
was considered an “inferior level of government” and a “quasi-municipal
corporation” which could only exercise powers “ ‘expressly conferred by
the Legislature.”” See CADL, 298 Mich App at 231-233 (citation omit-
ted). But, as discussed in our opinion, the University is not remotely
similar to a district library created by two municipalities that specifi-
cally come within the ambit of MCL 123.1102. Moreover, contrary to the
dissent’s position, we do not consider the University’s autonomy with
regard to its regulation of dangerous weapons as tantamount to having
the “authority to enact criminal laws.” Rather, like numerous other
regulations the University enacts pursuant to its constitutional man-
date of “general supervision,” the objective of Article X is to create a safe
environment for its students in furtherance of its educational mission.
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operated by a city, village, township, or county; the
University exists independently of those bodies.

We conclude, again, that the Legislature clearly
limited the reach of MCL 123.1102 to firearm regula-
tions enacted by cities, villages, townships, and coun-
ties. MCL 123.1101(b). The University is not similarly
situated to these entities; rather, it is a state-level, not
a lower-level or inferior-level, governmental entity.
More specifically, it is “a constitutional corporation of
independent authority . ...” Federated Publications,
Inc, 460 Mich at 84 n 8 (quotation marks and citation
omitted). Plaintiff has failed to cite to a single case
holding that the Board of Regents of the University of
Michigan is a “lower-level governmental entity” or an
“inferior level of government” subject to state-law
preemption. See CADL, 298 Mich App at 233. There-
fore, contrary to plaintiff’s argument on appeal, this
case is not “an ideal target” for the preemption analysis
set forth in People v Llewellyn, 401 Mich 314; 257
NW2d 902 (1977)—that test presupposes that a “lower-
level governmental entity” has enacted or seeks to
enact a regulation in an area of law that the Legisla-
ture has regulated. See CADL, 298 Mich App at 233.
But even if the University Board of Regents was
subject to state-law preemption, in Mich Gun Owners,
Inc, 318 Mich App at 349-354, this Court considered
the Llewellyn factors and rejected the claim “that MCL
123.1102 impliedly preempts any school-district-
generated firearm policy because the statute fully
occupies the regulatory field.” While in that case the
regulations were promulgated by a public school dis-
trict and in this case the regulations were promulgated
by the University Board of Regents, the analysis of the
Llewellyn factors would be sufficiently similar to reach
the same result—the Legislature did not intend to
completely preempt the field of firearm regulation.
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In summary, MCL 123.1102 does not prohibit the
University from regulating the possession of firearms
on University property through the enactment of Ar-
ticle X; thus, Count II of plaintiff’s complaint was
properly dismissed for failure to state a cognizable
claim for relief. Accordingly, the Court of Claims prop-
erly granted defendant’s motion for summary disposi-
tion under MCR 2.116(C)(8) and dismissed plaintiff’s
entire complaint.

Affirmed. In light of the public question involved,
defendant—although the prevailing party—may not
tax costs. See MCR 7.219(A).

SERVITTO, J., concurred with CAVANAGH, P.dJ.

SAWYER, J. (dissenting). I respectfully dissent.

First, I do not believe it necessary to reach the
constitutional question presented in this case because
I believe it can be resolved on the preemption issue.
Accordingly, I will focus solely on the preemption issue.
Additionally, I wish to make clear that my opinion only
relates to the specific question before the Court: the
authority of defendant to regulate the possession of
firearms by members of the general public who are
legally carrying the firearm under the provisions of
state law in areas of defendant’s campus that are open
to the general public. I leave for another case the
questions of defendant’s authority to regulate the pos-
session of firearms by its students or employees, or in
areas to which the general public is prohibited access.

I do not disagree with the majority that this case is
not strictly controlled by the preemption provision in
MCL 123.1102. That statute bans local units of govern-
ment from enacting their own laws regulating fire-
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arms. But, as the majority points out, “local unit of
government” is defined under MCL 123.1101(b) as “a
city, village, township, or county.” And, of course,
defendant is none of those. But that does not end the
analysis. Rather, in looking to this Court’s decision in
Capital Area Dist Library v Mich Open Carry, Inc
(CADL),* T conclude that both the trial court and the
majority misapprehend the effect of field preemption in
resolving this case.

In CADL, this Court rejected the direct application
of the preemption provisions of MCL 123.1102 because
a district library was not contained within the defini-
tion of a “local unit of government” under MCL
123.1101(a).2 The opinion then goes on to provide a
detailed analysis of the applicability of field preemp-
tion and the application of the factors under People v
Llewellyn.? 1 need not extensively review the issue of
field preemption here; the CADL opinion does an
admirable job of doing just that. I need only refer to its
ultimate conclusion: “the pervasiveness of the Legisla-
ture’s regulation of firearms, and the need for exclu-
sive, uniform state regulation of firearm possession as
compared to a patchwork of inconsistent local regula-
tions indicate that the Legislature has completely
occupied the field that CADL seeks to enter.”* I would
only add that this conclusion is strengthened with
respect to colleges and universities inasmuch as the
Legislature, in the concealed-pistol-license statute, has
addressed the issue of concealed firearms on college
campuses. Specifically, MCL 28.4250(1)(h) prohibits,
with some exceptions, individuals with a concealed

1 298 Mich App 220; 826 NW2d 736 (2012).
2 298 Mich App at 231.

3 401 Mich 314; 257 NW2d 902 (1977).

4 CADL, 298 Mich App at 241.
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pistol license from carrying a concealed pistol in a
college or university dormitory or classroom. This fact
further reflects the Legislature’s intent to preempt this
field of regulation, even with respect to colleges and
universities.

The majority attempts to distinguish CADL on the
basis that CADL relied on the fact that a district
library is created by two local units of government, as
defined in MCL 123.1101(b), and defendant here was
not created by two local units of government. The
majority relies on this Court’s decision in Mich Gun
Owners, Inc v Ann Arbor Pub Sch’ to reject the field-
preemption argument. I respectfully submit that both
the majority in this case and the Court in Mich Gun
Owners ignore the binding precedent of CADL and
violate the requirements of MCR 7.215(J)(1). As dis-
cussed earlier, this Court in CADL concluded that the
Legislature intended to completely occupy the field of
the regulation of firearm possession and prevent a
patchwork of local regulations in the state. The fact
that CADL was established by two local units of
government establishes that it was itself a governmen-
tal agency subject to preemption.6 It does not, however,
limit the application of the field-preemption doctrine to
only those governmental entities created by two local
units of government.

That is, once a court reaches the conclusion that
field preemption applies, then field preemption applies
to all units of government that attempt to invade the
Legislature’s regulation of that field. Indeed, the entire
concept of field preemption is that it demands “exclu-
sive state regulation to achieve the uniformity neces-

5 318 Mich App 338; 897 NW2d 768 (2016), v app pending.
5 CADL, 298 Mich App at 231-232.
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sary to serve the state’s purpose or interest.”” It is
patently absurd to conclude that the Legislature in-
tended to preempt an entire field of regulation, yet it
only applies to some, but not all, governmental enti-
ties. That is, if certain governmental entities are
allowed to impose their own regulations, then the field
is not actually preempted and the Legislature’s inter-
est in establishing uniformity is defeated.

Accordingly, I conclude that our decision in CADL
compels the conclusion that the Legislature has pre-
empted the regulation of the field of firearm possession
and that that decision applies to all units of govern-
ment in Michigan subject to being preempted by state
law. Thus, the question that must be decided in this
case is whether the University of Michigan, because of
its special constitutional status, is subject to preemp-
tion at all.?

The special status of the three “constitutional uni-
versities”™ has been considered by the courts many
times, including in Federated Publications, Inc v Mich
State Univ Bd of Trustees.'® In Federated Publications,
the Court considered whether the Open Meetings Act!!
applied to Michigan State University’s (MSU) presi-
dential search committee or whether, because of MSU’s
special constitutional status, it was exempt from the
legislation. The Court concluded that only the formal

" Llewellyn, 401 Mich at 324.

8 I note that this is a different question than whether public schools
are exempt from preemption. Therefore, even if we were to conclude that
the University of Michigan is not subject to preemption, Mich Gun
Owners was nevertheless incorrectly decided because it failed to follow
the binding precedent of CADL.

9 University of Michigan, Michigan State University, and Wayne State
University. See Const 1963, art 8, § 5.

10460 Mich 75; 594 NW2d 491 (1999).

11 MCL 15.261 et seq.
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trustees’ meeting at which the board ultimately voted
on the selection of the president was subject to the
Open Meetings Act.’? The Court explained that while
the Constitution grants a certain degree of autonomy
to the universities, the universities are not exempt
from all legislative enactments:

This Court has long recognized that Const 1963, art 8,
§ 5 and the analogous provisions of our previous constitu-
tions limit the Legislature’s power. “The Legislature may
not interfere with the management and control of” univer-
sities. [Regents of the Univ of Mich v Michigan, 395 Mich
52, 65; 235 NW2d 1 (1975).] The constitution grants the
governing boards authority over “the absolute manage-
ment of the University, and the exclusive control of all
funds received for its use.” [State Bd of Agriculture v
Auditor General, 226 Mich 417, 424; 197 NW 160 (1924).]
This Court has “jealously guarded” these powers from
legislative interference. Bd of Control of Eastern Michigan
Univ v Labor Mediation Bd, 384 Mich 561, 565; 184 NW2d
921 (1971).

This Court has not, however, held that universities are
exempt from all regulation. In Regents of the Univ of
Michigan v Employment Relations Comm, 389 Mich 96,
108; 204 NW2d 218 (1973), we quoted Branum v Bd of
Regents of the Univ of Michigan, 5 Mich App 134, 138-139;
145 NW2d 860 (1966):

It is the opinion of this Court that the legislature
can validly exercise its police power for the welfare
of the people of this State, and a constitutional
corporation such as the board of regents of the
University of Michigan can lawfully be affected
thereby. The University of Michigan is an indepen-
dent branch of the government of the State of
Michigan, but it is not an island. Within the confines
of the operation and the allocation of funds of the
University, it is supreme. Without those confines,

12 Federated Publications, 460 Mich at 92.
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however, there is no reason to allow the regents to
use their independence to thwart the clearly estab-
lished public policy of the people of Michigan.

Legislative regulation that clearly infringes on the
university’s educational or financial autonomy must,
therefore, yield to the university’s constitutional power.™3!

The Court then goes on to consider its earlier decision
in the Regents'* case. The Regents case considered
whether the University was subject to the public
employees relations act (PERA)' with respect to medi-
cal employees who formed a union. The Federated
Publications opinion'® offered the following observa-
tion of the Regents case:

Thus, although a university is subject to the public em-
ployees relations act, MCL 423.201 et seq.; MSA 17.455(1)
et seq., the regulation cannot extend into the university’s
sphere of educational authority:

Because of the unique nature of the University of
Michigan . . . the scope of bargaining by [an associa-
tion of interns, residents, and post-doctoral fellows]
may be limited if the subject matter falls clearly
within the educational sphere. Some conditions of
employment may not be subject to collective bar-
gaining because those particular facets of employ-
ment would interfere with the autonomy of the
Regents. [Regents, 389 Mich at 109.]17

The Regents decision itself used the example that
PERA would require the University to negotiate the
salaries of the unionized employees, but the University
would not be required to negotiate whether interns

13 Federated Publications, 460 Mich at 86-87 (citation omitted).
14 389 Mich 96.

15 MCL 423.201 et seq.

16 Federated Publications, 460 Mich at 87-88.

17 Alterations by the Federated Publications Court.
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could be required to work in the pathology department
if the University determined that spending time in the
pathology department was necessary to the interns’
education.’ The former does not invade the Universi-
ty’s educational autonomy, while the latter does.

Clearly, the decisions of our courts on this topic do
not support a proposition that defendant has free rein
to determine which enactments of the Legislature it
chooses to follow and which it chooses to ignore. Nor do
these decisions grant the University the authority to
enact criminal laws. Turning to the issue at hand, I do
not view applying preemption to the issue of firearm
possession as invading either the University’s educa-
tional or financial autonomy. That is, by recognizing
the Legislature’s decision to preempt the field of fire-
arm possession and keep to itself the enactment of
those regulations, there is no invasion of the Univer-
sity’s autonomy. This is not, for example, a case of the
Legislature mandating that all University students
must take a course in firearm safety in order to be
awarded a degree. Nor has the Legislature mandated
that the University expend money on such training for
students who wish it.

For these reasons, I would reverse the trial court
and hold that defendant exceeded its authority by
enacting the restrictions on the possession of firearms
on its campus.

18 Regents, 389 Mich at 109.
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PEOPLE v GARAY

Docket No. 329091. Submitted March 7, 2017, at Grand Rapids. Decided
April 11, 2017. Approved for publication June 8, 2017, at 9:00 a.m.
Leave to appeal sought.

Victor M. Garay was convicted following a jury trial in the Kalama-
zoo Circuit Court, Alexander C. Lipsey, J., of first-degree murder,
MCL 750.316, conspiracy to commit murder, MCL 750.157a; MCL
750.316, and two counts of possession of a firearm during the
commission of a felony (felony-firearm), MCL 750.227b, for the
shooting death of Michael Day in the Edison neighborhood of
Kalamazoo, Michigan. Day had been a member of one neighbor-
hood gang, and defendant admitted a relationship with the rival
neighborhood gang. Defendant, who was 16 years old at the time
of trial, was tried with his two adult male codefendants before
separate juries. Testimony was received from many live wit-
nesses; however, two juvenile girls, whose preliminary-
examination testimony placed defendant in the proximity of the
shooting, were declared unavailable for trial over the defense’s
objection, and neither the girls nor their father were examined
regarding their unavailability in open court. The court admitted
the girls’ preliminary-examination testimony, finding that their
refusal to testify because of intimidation made them unavailable.
The court sentenced defendant to life imprisonment without the
possibility of parole for the murder and conspiracy convictions
and to two years’ imprisonment for the felony-firearm convic-
tions. After trial, a juror informed the court of two instances of
potential juror misconduct: the jurors had used cell phones during
the trial proceedings, and a juror who was acquainted with a
testifying police officer vouched for that officer’s expertise in
weapons matters to the other jurors. The court held a hearing
regarding the potential juror misconduct and declined to order a
new trial. Defendant appealed, arguing that the trial court erred
by declaring the girls unavailable as witnesses, by admitting the
girls’ preliminary-examination testimony, by failing to order a
new trial, and by sentencing defendant to life in prison without
the possibility of parole for the murder and conspiracy convic-
tions.



30

320 MICH APP 29 [June

The Court of Appeals held:

1. Under MRE 804(a)(2), a declarant is unavailable when the
declarant refuses to testify despite an order of the court to do so.
In this case, the juvenile girls appeared on the fourth day of trial;
however, they left the courthouse and refused to return to testify,
which constituted a refusal to testify despite a court order to do
so. Furthermore, testimony at trial regarding the dangerous
character of the Edison neighborhood, a Facebook threat directed
toward one of the girls, and their father’s refusal to allow them to
testify out of fear for their safety showed that the reason for the
girls’ refusal to testify was self-preservation. While the better
practice would have been to make a record of their unavailability
by examining each as to any threats received and the factors that
influenced their refusal to testify, the trial court’s decision to
declare the girls unavailable was within the range of reasonable
and principled outcomes. Accordingly, the trial court did not
abuse its discretion by declaring the girls to be unavailable.

2. Under MRE 804(b)(1), when a declarant is unavailable,
testimony given by the declarant as a witness at another hearing
of the same or a different proceeding is not excluded by the
hearsay rule if the party against whom the testimony is now
offered had an opportunity and similar motive to develop the
testimony by direct, cross, or redirect examination. First, there
was no dispute that the preliminary-examination testimony was
given at another hearing of the same or a different proceeding.
Second, defendant had an opportunity and similar motive to
develop the testimony at the preliminary examination. The
prosecutor’s purpose in presenting the testimony of the girls at
the preliminary examination, i.e., to show that defendant con-
spired with a codefendant to shoot at members of the rival gang
and that defendant was the person who shot Day, was the same
purpose that the prosecutor had in presenting their testimony at
trial. Although the burden of proof was lower at the preliminary
examination, defendant had a similar motive to cross-examine
the girls at both proceedings, i.e., defendant was motivated to
show that their testimony regarding what they saw and heard
lacked credibility or was not accurate, and defendant did, in fact,
cross-examine the girls with regard to their credibility. The trial
court’s decision to admit the preliminary-examination testimony
of the girls fell within the range of reasonable and principled
outcomes. Accordingly, the trial court did not abuse its discretion
by admitting the preliminary-examination testimony of the girls
under MRE 804(b)(1). Furthermore, the admission of the
preliminary-examination testimony did not violate defendant’s
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constitutional right of confrontation, US Const, Am VI, because
the girls were unavailable for trial and because defendant cross-
examined them at the preliminary examination.

3. A jury’s consideration of extraneous facts not introduced
into evidence deprives a defendant of his or her constitutional
rights of confrontation, of cross-examination, and to the effective
assistance of counsel. When there is evidence to suggest that the
jury verdict was affected by an influence external to the trial
proceedings, a court may consider juror testimony to impeach a
verdict; however, when the alleged misconduct relates to influ-
ences internal to the trial proceedings, a trial court may not
invade the sanctity of the deliberative process. External matters
include publicity and information related specifically to the case
the jurors are meant to decide, while internal matters include the
general body of experiences that jurors are understood to bring
with them to the jury room. In this case, the juror who informed
the court of the potential juror misconduct testified that jurors
used their cell phones on breaks; the testifying juror used his cell
phone for text messaging, and he had no personal knowledge for
what purposes the other jurors used their cell phones. Accord-
ingly, defendant did not establish that the jury was subject to any
extraneous influence through the use of cell phones. Similarly,
defendant did not establish that the jury was subject to any
extraneous influence through the juror acquainted with the
testifying officer because that juror’s statements regarding the
officer were based on his own personal knowledge and experience,
which constituted an internal matter. While the juror should have
disclosed his relationship with the officer during voir dire, the
juror’s statements did not provide him or the other jurors with
any knowledge regarding Day’s murder. Even if the juror’s
statements were an extraneous influence, and assuming that
there was a real and substantial possibility that the statement
could have affected the jury’s verdict, the error was harmless
because the evidence of defendant’s guilt—offered by many testi-
fying officers and fact witnesses—was overwhelming.

4. The Eighth Amendment of the United States Constitution
forbids a sentencing scheme that mandates life-without-parole
sentences for all juvenile offenders. Such sentences may only be
imposed on the rarest of juvenile offenders whose crimes reflect
irreparable corruption. In sentencing a juvenile, a trial court
must begin its analysis with the understanding that life-without-
parole sentences are, unequivocally, appropriate only in rare
cases. The trial court must consider the factors set forth in Miller
v Alabama, 567 US 460, 477-478 (2012). Miller also provided that
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the distinctive attributes of youth diminish the penological
justifications—which it identified as retribution, deterrence, in-
capacitation, and rehabilitation—for imposing a life-without-
parole sentence on juvenile offenders. Although a trial court’s
decision to impose a life-without-parole sentence is reviewed for
an abuse of discretion, an appellate court must view such a
sentence as inherently suspect. In this case, the trial court stated
that it had to be satisfied that whatever sentence it imposed
maximized the goals of sentencing and further stated that defen-
dant’s sentence served to protect the public and to deter other
individuals who might engage in similar gang-related conduct.
The trial court committed an error of law by considering the
general goals of sentencing. Furthermore, nothing said by the
trial court indicated that it understood the rarity with which such
sentences should be imposed and that such sentences were
reserved for the rarest of juvenile offenders whose crimes reflect
irreparable corruption. Because the trial court made an error of
law in considering the goals of sentencing a youth when it
sentenced defendant to life without parole, and because the trial
court did not sentence defendant to life without parole with the
understanding that such sentences are reserved for the rare
juvenile offender whose crime reflects irreparable corruption,
defendant’s sentences for life without parole were reversed and
the case was remanded for resentencing. On remand, the trial
court was directed to not only consider the Miller factors and
place its findings on the record, but it was also directed to decide
whether defendant is the rare juvenile offender who is incapable
of reform, keeping in mind that, more likely than not, a life-
without-parole sentence is a disproportionate sentence for defen-
dant.

Affirmed in part; reversed in part; case remanded for resen-
tencing. Jurisdiction retained.

CONSTITUTIONAL LAW — JUVENILES — HOMICIDE — SENTENCES — LIFE WITHOUT

PAROLE — CONSIDERATION OF THE GOALS OF SENTENCING NOT PERMITTED.

The Eighth Amendment of the United States Constitution forbids a
sentencing scheme that mandates life-without-parole sentences
for all juvenile offenders; such sentences may only be imposed on
the rarest of juvenile offenders whose crimes reflect irreparable
corruption; in sentencing a juvenile, a trial court must begin its
analysis with the understanding that life-without-parole sen-
tences are, unequivocally, appropriate only in rare cases; the trial
court must consider the factors set forth in Miller v Alabama, 567
US 460, 477-478 (2012), and place its findings on the record; when
sentencing a juvenile to life in prison without parole, a trial court
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commits an error of law by considering the general goals of
sentencing: rehabilitation, punishment, deterrence, protection,
and retribution.

Bill Schuette, Attorney General, Aaron D. Lind-
strom, Solicitor General, Jeffrey S. Getting, Prosecut-
ing Attorney, and Heather S. Bergmann, Assistant
Prosecuting Attorney, for the people.

Ronald D. Ambrose for defendant.
Before: STEPHENS, P.J., and SHAPIRO and GADOLA, JdJ.

STEPHENS, P.J. Following a jury trial, defendant was
convicted of first-degree murder, MCL 750.316; con-
spiracy to commit murder, MCL 750.157a; MCL
750.316; and two counts of possession of a firearm
during the commission of a felony (felony-firearm),
MCL 750.227b. The trial court sentenced defendant to
life imprisonment without the possibility of parole for
the murder and conspiracy convictions and to two
years’ imprisonment for the felony-firearm convictions.
Defendant appeals as of right. We affirm defendant’s
convictions, reverse the life-without-parole sentences,
and remand for resentencing.

I. BACKGROUND

This case involves the shooting death of 13-year-old
Michael Day on May 26, 2014, on Race Street in the
Edison neighborhood of Kalamazoo, Michigan. The
Edison neighborhood was home to two gangs: Trapp
Money and the Washington Street Boys. Day was a
member of the Washington Street Boys, and defendant
admitted a relationship with Trapp Money.

Defendant, who was 16 years old at the time of trial,
was tried with his two adult male codefendants before
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separate juries. Testimony was received from many
live witnesses. However, two juvenile sisters, N and T,
whose preliminary-examination testimony placed de-
fendant in the proximity of the shooting, were declared
unavailable for trial over the defense’s objection. The
parties made a record of the objection, but neither the
sisters nor their father were examined regarding their
unavailability in open court. Instead, the court re-
ceived information regarding threats made to the wit-
nesses on Facebook, and the prosecution provided
information that the father of the two girls communi-
cated that he would not allow them to testify when he
brought them to court under subpoena. The court
admitted their preliminary-examination testimony,
finding that their refusal to testify because of intimi-
dation made them unavailable. Numerous other fact
witnesses testified. Several police officers also testified,
including Officer Gary Latham from the crime labora-
tory, who provided testimony regarding the weapon
used to shoot the victim, the direction of weapon fire,
and other related issues.

After the jury trial, the court was apprised of poten-
tial juror misconduct. Specifically, a juror reported that
another juror was acquainted with Officer Latham and
vouched for his expertise in weapons matters to the
jury. Additionally, the juror reported that members of
the jury used cell phones during the trial proceedings.
The court held a hearing on this issue and placed the
reporting juror under oath. At the conclusion of that
hearing, the court declined to order a new trial.

II. ADMISSION OF THE PRELIMINARY-EXAMINATION
TESTIMONY OF NAND T

On appeal, defendant argues that the trial court
erred by declaring sisters N and T unavailable as
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witnesses under MRE 804(a) and admitting their pre-
liminary examination testimony under MRE 804(b)(1).
We review a trial court’s evidentiary decisions for an
abuse of discretion. People v Unger, 278 Mich App 210,
216; 749 NW2d 272 (2008). A trial court abuses its
discretion when its decision falls outside the range of
reasonable and principled outcomes. Id. at 217.

During trial, the prosecution asked the trial court to
declare that N and T were unavailable as witnesses
under MRE 804(a) and to admit their preliminary-
examination testimony. According to the prosecution,
N and T were subpoenaed and had been contacted a
number of times. Their father informed the members of
the Kalamazoo Department of Public Safety, who had
made the contact, that N and T would not appear
because they had been threatened. However, N and T
were brought to court by their father on the day that
they were to appear, but their father stated that their
presence was “a courtesy.” The sisters, who had been
threatened, would not testify. Detective Corey
Ghiringhelli checked the Facebook page of either N or
T, and he saw a picture of the girl testifying at the
preliminary examination with the comment “that bitch
should die.” The trial court declared the two sisters
unavailable and allowed the jury to hear their
preliminary-examination testimony. The trial court
noted that telephone messages left by its staff with the
father of N and T had not been returned.

“‘Hearsay’ is a statement, other than the one made
by the declarant while testifying at the trial or hearing,
offered in evidence to prove the truth of the matter
asserted.” MRE 801(c). Hearsay is not admissible un-
less it falls within an exception to the hearsay rule.
MRE 802; People v McDade, 301 Mich App 343, 353;
836 NW2d 266 (2013). MRE 804 provides exceptions to
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the hearsay rule that apply when the declarant is
deemed unavailable as a witness. People v Duncan, 494
Mich 713, 724; 835 NW2d 399 (2013). MRE 804(a) lists
situations in which a declarant is unavailable. Under
MRE 804(b)(1), when a declarant is unavailable, testi-
mony given by the declarant “as a witness at another
hearing of the same or a different proceeding, if the
party against whom the testimony is now offered . . .
had an opportunity and similar motive to develop the
testimony by direct, cross, or redirect examination,” is
not excluded by the hearsay rule. Factors that a trial
court should consider in determining whether the
party had a similar motive to develop the testimony
include:

(1) whether the party opposing the testimony “had at a
prior proceeding an interest of substantially similar inten-
sity to prove (or disprove) the same side of a substantially
similar issue”; (2) the nature of the two proceedings—both
what is at stake and the applicable burdens of proof; and
(3) whether the party opposing the testimony in fact
undertook to cross-examine the witness (both the em-
ployed and the available but forgone opportunities).
[People v Farquharson, 274 Mich App 268, 278; 731 NW2d
797 (2007), quoting United States v DiNapoli, 8 F3d 909,
914-915 (CA 2, 1993) (en banc).]

The trial court did not abuse its discretion by declar-
ing N and T to be unavailable. The decision of N and
T’s father not to allow the two sisters to testify is not
expressly addressed under MRE 804(a), but it is of the
same character as other situations outlined in the rule.
See People v Adams, 233 Mich App 652, 658; 592 NW2d
794 (1999). Additionally, because N and T appeared on
the fourth day of trial pursuant to a subpoena, their
departure from the courthouse and their refusal to
return to testify constituted a refusal to testify “despite
an order of the court to do so.” MRE 804(a)(2); Adams,
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233 Mich App at 659 n 6.! Given their father’s refusal
to allow them to testify and his refusal to respond to
the trial court’s attempts for contact, N and T were
certainly unavailable according to the ordinary mean-
ing of the word. Adams, 233 Mich App at 657-659.
Furthermore, testimony at trial regarding the danger-
ous character of the Edison neighborhood, the Face-
book threat, and the father’s refusal to allow N and T
to testify out of fear for their safety shows that the
reason for the refusal to testify was self-preservation.
Id. at 658. While the better practice would have been to
make a record of their unavailability by examining
each as to any threats received and the factors that
influenced their refusal to testify, the trial court’s
decision to declare N and T unavailable was within the
range of reasonable and principled outcomes. Unger,
278 Mich App at 217.

The trial court also did not abuse its discretion by
admitting the preliminary-examination testimony of N
and T under MRE 804(b)(1). First, there is no dispute
that the preliminary-examination testimony was given
“at another hearing of the same or a different proceed-
ing ....” MRE 804(b)(1). Second, defendant had “an
opportunity and similar motive to develop the testi-
mony” at the preliminary examination. Id. The pur-
pose of a preliminary examination is “to determine if a
crime has been committed and, if so, if there is prob-
able cause to believe the defendant committed it.”
People v Johnson, 427 Mich 98, 104; 398 NW2d 219
(1986) (citation and quotation marks omitted). The
prosecution’s purpose in presenting the testimony of N
and T at the preliminary examination, i.e., to show

! We find no merit to defendant’s argument that the trial court should
have ordered N and T to testify. Because the prosecution had subpoe-
naed them, there was already an order for them to testify.
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that defendant conspired with codefendant Rashad
Perez to shoot at members of the Washington Street
Boys and that defendant was the person who shot Day,
was the same purpose that the prosecution had in
presenting their testimony at trial. Therefore, defen-
dant had an “interest of substantially similar inten-
sity” in proving or disproving the testimony of N and T.
Farquharson, 274 Mich App at 278 (citation and quo-
tation marks omitted). Additionally, although the bur-
den of proof was lower at the preliminary examination,
see People v Yost, 468 Mich 122, 126; 659 NW2d 604
(2003), defendant had a similar motive to cross-
examine N and T at both proceedings—defendant was
motivated to show that their testimony regarding what
they saw and heard from their porch lacked credibility
or was not accurate, Farquharson, 274 Mich App at
278. And defendant did, in fact, cross-examine N and T
with regard to their credibility. Under these circum-
stances, the trial court’s decision to admit the
preliminary-examination testimony of N and T fell
within the range of reasonable and principled out-
comes. Unger, 278 Mich App at 217.

Defendant also argues that the admission of the
preliminary-examination testimony of N and T vio-
lated his right of confrontation. We review constitu-
tional questions de novo. People v Pitts, 222 Mich App
260, 263; 564 NW2d 93 (1997).

A defendant shall enjoy the right to be confronted
with the witnesses against him. US Const, Am VI.
Under the Confrontation Clause, the testimonial state-
ments of witnesses who are absent from trial are not
admissible unless the witness was unavailable to tes-
tify and the defendant had a prior opportunity to
cross-examine the witness. Crawford v Washington,
541 US 36, 59; 124 S Ct 1354; 158 L. Ed 2d 177 (2004).
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Testimony given at a preliminary examination is a
testimonial statement. Id. at 68. “The Confrontation
Clause guarantees only an opportunity for effective
cross-examination, not cross-examination that is effec-
tive in whatever way, and to whatever extent, the
defense might wish.” United States v Owens, 484 US
554, 559; 108 S Ct 838; 98 L Ed 2d 951 (1988)
(quotation marks, citation, and brackets omitted).

“Former testimony is admissible at trial under both
MRE 804(b)(1) and the Confrontation Clause as long as
the witness is unavailable for trial and was subject to
cross-examination during the prior testimony.” People v
Garland, 286 Mich App 1, 7; 777 NW2d 732 (2009).
Because N and T were unavailable for trial and defen-
dant cross-examined them at the preliminary examina-
tion, the admission of their preliminary-examination
testimony did not violate defendant’s right of confron-
tation. Crawford, 541 US at 59; Garland, 286 Mich App
at 7.

III. JUROR MISCONDUCT

Defendant next argues that his convictions should
be reversed because the jury was subject to extraneous
influences. We review a trial court’s decision to grant or
deny a motion for a new trial for an abuse of discretion.
People v Armstrong, 305 Mich App 230, 241; 851 NW2d
856 (2014).

A defendant has a right to be tried by a fair and
impartial jury. Duncan v Louisiana, 391 US 145, 153;
88 S Ct 1444; 20 L Ed 2d 491 (1968). Consistent with
this right, a jury may only consider the evidence that is
presented in court. People v Stokes, 312 Mich App 181,
187; 877 NW2d 752 (2015). A jury’s consideration of
extraneous facts not introduced into evidence deprives
a defendant of his or her constitutional rights of
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confrontation, of cross-examination, and to the effec-
tive assistance of counsel. Id. To establish that an
extraneous influence was error requiring reversal, a
defendant must prove two points: (1) the jury was
exposed to an extraneous influence and (2) the extrin-
sic material created a real and substantial possibility
that it could have affected the jury’s verdict. People v
Budzyn, 456 Mich 77, 88-89; 566 NW2d 229 (1997). To
prove this second point, the defendant must “demon-
strate that the extraneous influence is substantially
related to a material aspect of the case and that there
is a direct connection between the extrinsic material
and the adverse verdict.” Id. at 89. If the defendant
proves these two points, then the burden shifts to the
prosecution to demonstrate that the error was harm-
less beyond a reasonable doubt. Id. The prosecution
may do so by proving that “the extraneous influence
was duplicative of evidence produced at trial or the
evidence of [the defendant’s] guilt was overwhelming.”
Id. at 89-90.

Defendant sought to show that the jury was subject
to extraneous influences through the affidavit and
testimony of Juror DG. Firmly established in the
common law is a prohibition against the admission of
juror testimony to impeach a jury verdict. People v
Fletcher, 260 Mich App 531, 539; 679 NW2d 127 (2004).
The only recognized exception to this rule relates to
situations in which the jury verdict was affected by an
extraneous influence. Id. Thus, when there is evidence
to suggest that the verdict was affected by an influence
external to the trial proceedings, a court may consider
juror testimony to impeach a verdict. Id. But when the
alleged misconduct relates to influences internal to the
trial proceedings, a court “may not invade the sanctity
of the deliberative process.” Id. The distinction be-
tween external and internal influences is not based on
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the location of the alleged misconduct. Budzyn, 456
Mich at 91. “Rather, the nature of the allegation
determines whether the allegation is intrinsic to the
jury’s deliberative process or whether it is an outside or
extraneous influence.” Id. “Generally speaking, infor-
mation is deemed ‘extraneous’ if it derives from a
source ‘external’ to the jury. ‘External’ matters include
publicity and information related specifically to the
case the jurors are meant to decide, while ‘internal’
matters include the general body of experiences that
jurors are understood to bring with them to the jury
room.” Warger v Shauers, 574 US __, _ ;135 S Ct
521, 529; 190 L Ed 2d 422 (2014) (citation omitted).

Defendant claims that the jurors were subject to
extraneous influences through their use of cell phones
during deliberations. Juror DG testified that jurors,
himself included, used their cell phones during breaks.
Juror DG used his cell phone for text messaging, and
he had no personal knowledge for what purposes the
other jurors used their cell phones. Accordingly, defen-
dant has not established that the jury was subject to
any extraneous influence through the use of cell
phones. Budzyn, 456 Mich at 88-89.

Defendant also claims that the jury was subject to
extraneous influences through Juror 8. According to
Juror DG, Juror 8 told the jurors that he knew Officer
Gary Latham well, that Officer Latham was an expert
in firearms, and that they could be extremely confident
in Officer Latham’s testimony. Defendant has not es-
tablished that the jury was subject to an extraneous
influence through Juror 8. Id. Internal matters include
the general body of experiences that jurors are under-
stood to bring with them to the jury room. Warger, 574
US at _ ; 135 S Ct at 529. Juror 8s statements
regarding Officer Latham were based on his own
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personal knowledge of and experience with the officer.
The statements were not based on anything that Juror
8 had read or heard about the case. While Juror 8
should have disclosed his relationship with Officer
Latham during voir dire, Juror 8’s statements did not
provide him or the other jurors with any knowledge
regarding Day’s murder. Id. at ___; 135 S Ct at 529.

Even if Juror 8s statements were an extraneous
influence, and assuming that there was a real and
substantial possibility that the statement could have
affected the jury’s verdict, Budzyn, 456 Mich at 89, the
error was harmless. Although the testimony of the
three witnesses who were with Day when he was shot
indicated that the only person they saw with a gun was
Perez, Joshua Parker, who lived in the area, testified
that, based on the different “pops” he heard, there were
at least two, if not three, guns fired. Specifically,
regarding defendant, Parker testified that he saw
defendant, holding a gun, come down the alley from
Race Street to James Street. He identified the gun that
defendant had as the .16-gauge shotgun that was later
found by Detective Frederick Hug at the basement
landing of an abandoned house on James Street.
Parker saw defendant put the shotgun in the grass or
thickets. About 15 to 20 minutes later, Parker saw
defendant run down the alley toward Race Street with
the shotgun “laterally” by his knees. Parker then heard
multiple gunshots. Within 15 to 20 seconds, Parker
saw defendant run down the alley toward James
Street. Defendant, who was still holding the shotgun,
was “visibly in a hurry.” T, who lived at the corner of
Hays Park Avenue and James Street, testified that she
heard defendant and Perez talking about “airing out”
any members of the Washington Street Boys that they
saw. T, as well as N, saw Perez and defendant split up.
Perez went down Hays Park Avenue, while defendant
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went down the alley. After N and T heard gunshots,
defendant came to their house. According to them, as
well as DeShawndra Spivey, who was visiting the two
sisters, defendant was wearing gloves and had bullets
with him. Spivey testified that defendant said, “[H]e
shot.” Lieutenant Jeffrey Crump, an expert in firearms
identification, testified that the shotgun hull found in
the alley by Officer Latham, which was a Hornady
.20-gauge SST slug, was fired from the .16-gauge
shotgun. Lieutenant Crump also testified that the
bullet recovered from Day’s chest and the sabot found
by Officer Latham on the sidewalk south of the alley
were consistent with the bullets and sabots in the
Hornady .20-gauge SST slugs that Lieutenant Crump
purchased. Additionally, Officer Latham testified that
the bullet he recovered from the tire of the Cadillac,
which was parked on Race Street in front of the area
where Day was shot, was consistent with a Hornady
.20-gauge SST slug and that, because of the location of
the hole in the tire, the bullet had to have come from
“the north, northeast” of where it had entered the tire.
In light of this testimony, the alleged error that ex-
posed the jury to extraneous influence was harmless
beyond a reasonable doubt. Budzyn, 456 Mich at 89.
The evidence of defendant’s guilt was overwhelming.

IV. SENTENCING

Defendant argues that his sentences for life without
parole must be reversed because the trial court’s find-
ings and reasons for those sentences did not reflect
that he was incapable of rehabilitation. Our review of
a trial court’s decision to sentence a juvenile offender
to life without parole is threefold: (1) any fact-finding
by the trial court is reviewed for clear error; (2) any
questions of law are reviewed de novo; and (3) the trial
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court’s ultimate determination regarding the sentence
imposed is reviewed for an abuse of discretion. People
v Hyatt, 316 Mich App 368, 423; 891 NW2d 549 (2016).

The United States Constitution forbids cruel and
unusual punishment. US Const, Am VIII. In Miller v
Alabama, 567 US 460, 465, 479; 132 S Ct 2455; 183 LL
Ed 2d 407 (2012), the United States Supreme Court
held that the Eighth Amendment forbids a sentencing
scheme that mandates life-without-parole sentences
for juvenile offenders. According to the United States
Supreme Court, “[bly making youth (and all that
accompanies it) irrelevant to imposition of that harsh-
est prison sentence, such a scheme poses too great a
risk of disproportionate punishment.” Id. at 479.
While the United States Supreme Court did not
address whether the Eighth Amendment requires a
categorical bar on sentences of life without parole for
juvenile offenders, it believed that “appropriate occa-
sions for sentencing juveniles to this harshest pos-
sible penalty will be uncommon. That is especially so
because of the great difficulty [as] noted in Roper [v
Simmons, 543 US 551; 125 S Ct 1183; 161 L Ed 2d 1
(2005),] and Graham [v Florida, 560 US 48; 130 S Ct
2011; 176 L Ed 2d 825 (2010),] of distinguishing at
this early age between the juvenile offender whose
crime reflects unfortunate yet transient immaturity,
and the rare juvenile offender whose crime reflects
irreparable corruption.” Id. at 479-480 (citations and
quotation marks omitted). Although the United
States Supreme Court did not foreclose a trial court’s
ability to sentence a juvenile offender to life without
parole, it now requires trial courts to “take into
account how children are different, and how those
differences counsel against irrevocably sentencing
them to a lifetime in prison.” Id. at 480.
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The United States Supreme Court clarified what a
trial court misses if every juvenile offender is treated
as an adult:

Mandatory life without parole for a juvenile precludes
consideration of his chronological age and its hallmark
features—among them, immaturity, impetuosity, and
failure to appreciate risks and consequences. It prevents
taking into account the family and home environment
that surrounds him—and from which he cannot usually
extricate himself—no matter how brutal or dysfunc-
tional. It neglects the circumstances of the homicide
offense, including the extent of his participation in the
conduct and the way familial and peer pressures may
have affected him. Indeed, it ignores that he might have
been charged and convicted of a lesser offense if not for
incompetencies associated with youth—for example, his
inability to deal with police officers or prosecutors (in-
cluding on a plea agreement) or his incapacity to assist
his own attorneys. And finally, this mandatory punish-
ment disregards the possibility of rehabilitation even
when the circumstances most suggest it. [Id. at 477-478
(citation omitted).]”

In Montgomery v Louisiana, 577 US ___, _ ;136 S
Ct 718, 734; 193 L Ed 2d 599 (2016), the United States
Supreme Court held that Miller applied retroactively
to juvenile offenders whose convictions and sentences
were final when Miller was decided, and the Court
reiterated that a life-without-parole sentence is cruel
and unusual punishment for all juvenile offenders
except the “rarest of juvenile offenders” whose crimes
reflect irreparable corruption.

Following Miller, the Legislature enacted MCL
769.25. Hyatt, 316 Mich App at 384. MCL 769.25
provides, in pertinent part:

2 These factors have been known as the “Miller factors.” Hyatt, 316
Mich App at 381 n 2.
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(5) If the prosecuting attorney files a motion under
subsection (2) requesting that the individual be sentenced
to imprisonment for life without parole eligibility, the
individual shall file a response to the prosecution’s motion
within 14 days after receiving notice of the motion.

(6) If the prosecuting attorney files a motion under
subsection (2), the court shall conduct a hearing on the
motion as part of the sentencing process. At the hearing,
the trial court shall consider the factors listed in Miller v
Alabama, [567] US [460]; 183 L Ed 2d 407; 132 S Ct 2455
(2012), and may consider any other criteria relevant to its
decision, including the individual’s record while incarcer-
ated.

(7) At the hearing under subsection (6), the court shall
specify on the record the aggravating and mitigating
circumstances considered by the court and the court’s
reasons supporting the sentence imposed. The court may
consider evidence presented at trial together with any
evidence presented at the sentencing hearing.

(9) If the court decides not to sentence the individual to
imprisonment for life without parole eligibility, the court
shall sentence the individual to a term of imprisonment
for which the maximum term shall be not less than 60
years and the minimum term shall be not less than 25
years or more than 40 years.

In Hyatt, 316 Mich App at 376-377, this Court
emphasized that the mandate of Miller—that a sen-
tence of life without parole is reserved only for the
rarest of juvenile offenders—affects not only the way a
trial court is to exercise its discretion in sentencing a
juvenile offender, but also the way an appellate court
reviews a life-without-parole sentence. In sentencing a
juvenile, a trial court must begin its analysis with the
understanding that life-without-parole sentences are,



2017] PEOPLE V GARAY 47

“unequivocally, appropriate only in rare cases.” Id. at
420. This Court further stated:

We note that nearly every situation in which a sentenc-
ing court is asked to weigh in on the appropriateness of a
life-without-parole sentence will involve heinous and often-
times abhorrent details. After all, the sentence can only be
imposed for the worst homicide offenses. However, the fact
that a vile offense occurred is not enough, by itself, to
warrant imposition of a life-without-parole sentence. The
court must undertake a searching inquiry into the particu-
lar juvenile, as well as the particular offense, and make the
admittedly difficult decision of determining whether this is
the truly rare juvenile for whom life without parole is
constitutionally proportionate as compared to the more
common and constitutionally protected juvenile whose con-
duct was due to transient immaturity for the reasons
addressed by our United States Supreme Court. And in
making this determination in a way that implements the
stern rebuke of Miller and Montgomery, the sentencing
court must operate under the notion that more likely than
not, life without parole is not proportionate. [Id. at 420-
421.]

This Court stated that an appellate court’s review of a
life-without-parole sentence requires “a heightened
degree of scrutiny ....” Id. at 424. Although a trial
court’s decision to impose a life-without-parole sen-
tence is reviewed for an abuse of discretion, an appel-
late court must view such a sentence as inherently
suspect. Id.

At the sentencing hearing, the trial court was aware
of Miller. 1t knew that Miller prohibited mandatory
sentences of life without parole for juvenile offenders
and that, in sentencing defendant, it had to consider
the Miller factors, but the trial court also stated that it
had to consider the goals of sentencing: rehabilitation,
punishment, deterrence, protection, and retribution.
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The trial court committed an error of law in consider-
ing these goals.

In Miller, 567 US at 472, the United States Supreme
Court stated, “[Tlhe distinctive attributes of youth
diminish the penological justifications [which it iden-
tified as retribution, deterrence, incapacitation, and
rehabilitation] for imposing the harshest sentences on
juvenile offenders . ...” This statement was repeated
in Montgomery, in which the United States Supreme
Court also stated that Miller “established that the
penological justifications for life without parole col-
lapse in light of the distinctive attributes of youth.”
Montgomery, 577 US at ; 136 S Ct at 734 (citation
and quotation marks omitted; emphasis added). There
can be no doubt that the trial court’s consideration of
the goals of sentencing affected its decision to sentence
defendant to life without parole. The trial court stated
that it had to be satisfied that whatever sentence it
imposed maximized the goals of sentencing. It further
stated that it needed to address the attitude of defen-
dant’s peers that they could “engage in the law of the
jungle.” Then, when it sentenced defendant to life
without parole, the trial court specifically stated that
the sentence served to protect the public and to deter
other individuals who might engage in similar conduct.
The trial court’s consideration of the goals of sentenc-
ing contravened Miller and Montgomery, which estab-
lished that the goals of sentencing do not justify the
imposition of a life-without-parole sentence for a juve-
nile offender.

Additionally, we cannot say that the trial court
began its analysis regarding whether to sentence de-
fendant to life without parole with the understanding
that a life-without-parole sentence is only appropriate
in rare cases and that such a sentence is more likely
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than not a disproportionate sentence. Hyatt, 316 Mich
App at 419-420. Although the trial court knew that
Miller prohibited mandatory life-without-parole sen-
tences for juvenile offenders and that it was to consider
the Miller factors, the trial court never acknowledged
the circumstance in which the United States Supreme
Court allowed for such a sentence to be imposed. And
nothing said by the trial court indicated that it under-
stood the rarity with which such sentences should be
imposed and that such sentences were reserved for the
rarest of juvenile offenders whose crimes reflect irrepa-
rable corruption. In fact, at one point, the trial court
stated that none of the Miller factors were applicable to
this case. The statement implies a belief that a life-
without-parole sentence can or should be imposed un-
less there is a mitigating factor not to impose the
sentence. Additionally, the trial court’s discussion about
gang warfare and the need to address the attitude of
people involved in gang warfare reflects a misunder-
standing about the rarity of life-without-parole sen-
tences. The discussion was not relevant to whether
defendant was and would remain wholly incapable of
rehabilitation for the remainder of his life. Hyatt¢, 316
Mich App at 429. Instead, the court was focused on the
punitive and deterrent aspects of sentencing.

In Hyatt, 316 Mich App at 418, this Court empha-
sized the United States Supreme Court’s statement in
Roper, 543 US at 573, that even expert psychologists
have a difficult time differentiating between juvenile
offenders whose crimes reflect irreparable corruption
and those whose crimes reflect transient immaturity.
At the sentencing hearing, Larry Howley—who held a
master’s degree in social work, had counseled children
and adults since 1969, and had counseled defendant
for about two years beginning in 2011—testified that
he believed defendant had the potential to be rehabili-



50 320 MICH APP 29 [June

tated. On the basis of a visit with defendant at the
juvenile detention facility, Howley even believed that
defendant’s rehabilitation had already started. Howley
testified that he believed defendant could thrive and
learn in a more structured environment. The trial
court gave little credence to Howley’s testimony, stat-
ing that it was not convinced that there was sufficient
information to give it a high level of confidence that
defendant could internalize his acclimation to a struc-
tured environment to allow him to function in a non-
structured world. But yet, the trial court gave no
explanation for this statement. In its analysis, the trial
court never explained why defendant should be consid-
ered one of the rare juvenile offenders whose crimes
reflect irreparable corruption.

Because the trial court made an error of law in
considering the goals of sentencing a youth when it
sentenced defendant to life without parole, and because
the trial court did not sentence defendant to life without
parole with the understanding that such sentences are
reserved for the rare juvenile offender whose crime
reflects irreparable corruption, we reverse defendant’s
sentences for life without parole and remand for resen-
tencing. On remand, the trial court must not only
consider the Miller factors and place its findings on the
record, but it must also decide whether defendant is the
rare juvenile offender who is incapable of reform. Hyatt,
316 Mich App at 429. The trial court must be mindful
that Miller and Montgomery caution against the impo-
sition of a life-without-parole sentence except in the
rarest of cases and operate with the understanding that,
more likely than not, a life-without-parole sentence is a
disproportionate sentence for defendant.?

3 Because we remand for sentencing, we decline to address defen-
dant’s argument that a life-without-parole sentence violates the Michi-



2017] PEOPLE V GARAY 51

Affirmed in part, reversed in part, and remanded for
resentencing. We retain jurisdiction.

SHAPIRO and GADOLA, JJ., concurred with STEPHENS,
PJ.

gan Constitution. See People v Eliason, 300 Mich App 293, 316; 833
NW2d 357 (2013) (“[Blecause it is unknown what sentence on remand
will be imposed upon defendant, and for what reasons, it is best to leave
this issue [whether a sentence of life in prison with or without the
possibility of parole violates the state Constitution] to another day.”).
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HOME-OWNERS INSURANCE COMPANY v ANDRIACCHI

Docket Nos. 331260, 332457, 332640, and 333695. Submitted May 2,

2017, at Petoskey. Decided June 8, 2017, at 9:05 a.m. Leave to
appeal denied 501 Mich 1030.

Home-Owners Insurance Company brought an action in the Mar-

quette Circuit Court, seeking a declaratory judgment that it had
no duty to cover the losses of its insured, Dominic F. Andriacchi,
who filed a claim after his building sustained damage from earth
movement that occurred when a nearby street was being re-
paired. The policy at issue contained an exclusion for “[alny earth
movement . . . such as an earthquake, landslide or earth sinking,
rising or shifting.” Home-Owners moved for summary disposition
under MCR 2.116(C)(8), (9), and (10), and it sought costs and
attorney fees. Andriacchi moved for summary disposition under
MCR 2.116(I)(2), arguing that the exclusion could be interpreted
to apply only to earth movement caused by natural phenomena.
Andriacchi also brought a counterclaim seeking $92,100 in dam-
ages and moved for attorney fees, costs, and interest. The court,
Richard J. Celello, J., granted Home-Owners’ motion for sum-
mary disposition. Andriacchi moved to disqualify Judge Celello,
alleging bias and ex parte communications. Judge Celello denied
the motion, and the denial was upheld by Judge Charles R.
Goodman after a hearing. Home-Owners then moved to tax
attorney fees and costs under MCR 2.114 and MCL 600.2591, for
Andriacchi’s having filed a frivolous defense, counterclaim, and
motion to disqualify, and costs under MCR 2.625 because it
prevailed on the motion for summary disposition. The trial court
ruled that Andriacchi’s motion to disqualify was frivolous, but it
declined to award costs and attorney fees pursuant to MCR 2.114
and MCL 600.2591. A second order and judgment was entered
granting Home-Owners’ motion to tax costs of $821.76 pursuant
to MCR 2.625.

In Docket No. 331260, Andriacchi appeals as of right the order

granting Home-Owners’ motion for summary disposition. In
Docket No. 332457, Andriacchi appeals as of right the order
granting fees and costs to Home-Owners under MCR 2.625. In
Docket No. 332640, Home-Owners appeals as of right—and in
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Docket No. 333695, Andriacchi appeals by delayed leave grant-
ed—the order denying Andriacchi’s motion to disqualify the trial
judge and determining the motion to be frivolous but declining to
award Home-Owners sanctions under MCR 2.114 and MCL
600.2591. The cases were consolidated.

The Court of Appeals held:

1. The trial court properly granted Home-Owners’ motion for
summary disposition because the earth-movement exclusion
plainly excluded coverage for loss caused by “any” earth move-
ment and there was no material factual dispute that Andriacchi’s
loss was caused by earth movement. The word “any” was not
defined in the insurance policy but is commonly understood to be
all-encompassing, meaning “every” or “all.” Therefore, “any earth
movement” means every or all movement of the earth without
restriction or distinction between natural and man-made. Be-
cause this language was clear, doctrines of interpretation, includ-
ing ejusdem generis, did not apply. Further, the phrase “such as,”
which followed the phrase “any earth movement,” conveyed that
the cited examples were not all-inclusive or restrictive in nature,
and therefore did not serve to narrow the types of earth move-
ment excluded under the policy. Moreover, the cited examples of
earth movement, including earthquakes and landslides, could be
caused not only by natural phenomena but also by human
activity.

2. The trial court did not err by failing to apply MCR 2.625(C)
to limit Home-Owners’ costs. MCR 2.625(C) provides that in an
action brought for damages in contract or tort in which the
plaintiff recovers less than $100, the plaintiff may recover costs
no greater than the amount of damages. However, Home-Owners’
action was not one for damages; it was for a declaratory judgment
that it owed no duty to cover defendant’s loss under the insurance
policy. Accordingly, MCR 2.625(C) did not serve to limit Home-
Owners’ recoverable costs.

3. The trial court properly awarded Home-Owners costs for
expert-witness fees. MCL 600.2164(1) provides that no expert
witness shall be paid, or receive as compensation in any given
case for his or her services as such, a sum in excess of the ordinary
witness fees provided by law, unless the court before whom such
witness is to appear, or has appeared, awards a larger sum, which
sum may be taxed as a part of the taxable costs in the case. The
language “is to appear” applies to situations in which a case was
dismissed before the party had a chance to call the proposed
expert witnesses at trial. Furthermore, the trial court had the
discretion to authorize expert witness fees, including preparation
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fees. The costs sought by Home-Owners in connection with the
expert’s time were necessary for the expert to develop his opinion
regarding the cause of the damages to Andriacchi’s property.

4. The trial court abused its discretion when it awarded
Home-Owners $35.20 as taxable costs for court-reporter fees
incurred in ordering a hearing transcript. MCL 600.2543(2)
provides that the amount of reporters’ or recorders’ fees paid for
a transcript may be recovered as a part of the taxable costs of the
prevailing party in the motion only if the transcript is desired for
the purpose of moving for a new trial or preparing a record for
appeal. Although the cost of trial transcripts constitutes a taxable
cost in an appeal, it was inappropriate to include the cost of
transcripts prepared for an appeal as costs recoverable by the
prevailing party in a civil action. Therefore, the trial court lacked
the authority to award the court-reporter fees. On remand, the
trial court was required to enter an amended judgment excluding
this cost from the amount of costs awarded.

5. The trial court had the authority to tax the motion fees that
Andriacchi contested. Under MCL 600.2529(1)(e) and (2), motion
fees are taxable as costs. While the trial court did not specifically
address the requested motion fees at the hearing, it did indicate
that Home-Owners was entitled to statutory fees, and it was
apparently undisputed that Home-Owners actually paid $80 in
motion fees. Andriacchi’s arguments that the fees were improp-
erly taxed were unsupported by authority.

6. The trial court abused its discretion by refusing to award
Home-Owners sanctions after finding that Andriacchi’s motion to
disqualify the trial judge was frivolous under MCR 2.114. MCR
2.114(D) states that the signature of an attorney or party on a
motion constitutes certification that he or she has read the
document; that, to the best of his or her knowledge, information,
and belief formed after reasonable inquiry, the document is well
grounded in fact and is warranted by existing law or a good-faith
argument for the extension, modification, or reversal of existing
law; and that the motion was not made for any improper purpose,
such as to harass or to cause unnecessary delay or needless
increase in the cost of litigation. MCR 2.114(E) provides that if a
document was signed in violation of MCR 2.114, the court, on the
motion of a party or on its own initiative, shall impose upon the
person who signed it an appropriate sanction, which may include
reasonable expenses incurred because of the filing of the docu-
ment, including reasonable attorney fees. Because the trial court
failed to articulate a clear basis for its conclusion that the motion
to disqualify the trial judge was frivolous, the court was ordered
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on remand to do so in connection with Home-Owners’ motion for
sanctions and, if it found a violation of MCR 2.114, to impose an
appropriate sanction under MCR 2.114(E).

Affirmed in part, vacated in part, and remanded for further
proceedings.

1. INSURANCE — EXCLUSIONS — WORDS AND PHRASES — ANY EARTH MOVEMENT.

An insurance policy that excludes coverage for damage caused by
“any earth movement” unambiguously excludes coverage for
every or all movement of the earth without restriction or distinc-
tion between whether the movement was caused by natural
phenomena or human activity, regardless of whether the phrase
“any earth movement” is followed by examples of the types of
movement that are excluded.

2. CoSTS — LIMITATION OF COSTS — ACTIONS FOR DECLARATORY JUDGMENT.

MCR 2.625(C), which limits the recovery of costs in actions for
damages in contract or tort under certain circumstances, does not
apply in actions that seek only a declaratory judgment.

3. CosTs — TRANSCRIPTS — COURT-REPORTER FEES.

MCL 600.2543(2) provides that the amount of reporters’ or record-
ers’ fees paid for a transcript may be recovered as a part of the
taxable costs of the prevailing party in the motion only if the
transcript is desired for the purpose of moving for a new trial or
preparing a record for appeal; although the cost of trial tran-
scripts constitutes a taxable cost in an appeal, a trial court may
not include the cost of transcripts prepared for an appeal as costs
recoverable by the prevailing party in a civil action.

4. TRIAL — MOTIONS SIGNED IN VIOLATION OF MCR 2.114 — SANCTIONS.

A trial court’s failure to impose a sanction on a person who signed
a motion in violation of MCR 2.114 constitutes an abuse of
discretion.

Bensinger, Cotant & Menkes, PC (by Glenn W.
Smith), for plaintiff.

Dominic F. Andriacchi, PC (by Dominic F. Andri-
acchi, Jr.), for defendant.

Before: SAWYER, P.J., and MURRAY and GLEICHER, JdJ.
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MURRAY, J. In Docket No. 331260, defend-
ant/counterplaintiff Dominic F. Andriacchi appeals as
of right the circuit court order granting
plaintiff/counterdefendant Home-Owners Insurance
Company’s motion for summary disposition under
MCR 2.116(C)(10) in this declaratory judgment action
regarding whether Home-Owners had a duty to pro-
vide insurance coverage for Andriacchi under a policy
that excluded coverage for loss caused by any “earth
movement.” In Docket No. 332457, Andriacchi ap-
peals as of right a subsequent order granting fees and
costs to Home-Owners under MCR 2.625, while in
Docket Nos. 332640 and 333695, Home-Owners ap-
peals as of right, and Andriacchi appeals by delayed
leave granted, that same order that also denied
Andriacchi’s motion to disqualify the trial judge and
determined the motion to be frivolous, but declined to
award Home-Owners sanctions under MCR 2.114 and
MCL 600.2591. We affirm in part, vacate in part, and
remand for further proceedings.

I. FACTS AND PROCEEDINGS

Home-Owners provided a “businessowners policy” of
insurance to Andriacchi with effective dates of June 1,
2013, through June 1, 2014. The policy covered risks of
physical loss unless the loss was “[e]xcluded in Section
B., Exclusions” or “[llimited in Paragraph A.4., Limi-
tations.” On March 1, 2014, Andriacchi sought cover-
age under the policy for damages to his building that
occurred after a major street repair had taken place. A
licensed professional engineer retained by Home-
Owners determined that “[e]arth movement beneath
the interior concrete floor slab has resulted in the
observed structural damage at the subject law offices
building.” The preliminary engineering report stated:
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This earth movement resulted in the subsidence of sup-
porting soils and interior concrete floor slab. The perim-
eter footings appear stable and undisturbed.

Supporting soils usually do not move and subside
under older structures; any subsidence usually appears
shortly after construction. However, a major infrastruc-
ture / street project that required long periods of dewater-
ing and construction vibration was just completed per the
insured. The interaction of original site soil preparation,
fill quality, placement, and compaction under the interior
concrete slab with recent dewatering and construction
activity combined to create the recent earth movement
event.

The claim was denied pursuant to an exclusion to
coverage in Section B for “[a]lny earth movement.”
Home-Owners thereafter sought a declaration that it
owed no duty to cover Andriacchi’s losses because the
losses were excluded under the policy.

Home-Owners eventually filed a motion for sum-
mary disposition under MCR 2.116(C)(8), (C)(9), and
(C)(10), arguing that the language of the exclusion
barring coverage for losses resulting from “any earth
movement” is clear and unambiguous and fell squarely
within the acknowledged operative facts of Andri-
acchi’s loss. Home-Owners sought summary disposi-
tion on its declaratory judgment claim as well as on
Andriacchi’s counterclaims, and requested costs and
attorney fees under MCR 2.114.

In response, Andriacchi maintained that the earth-
movement exclusion in the policy applied only to natu-
ral earth movement, not to “man-made” earth move-
ment. He contended that the words “any earth
movement” must be read in context with those that
surround them and, therefore, the exclusion was lim-
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ited in application to natural phenomena; in the alter-
native, Andriacchi maintained that the exclusion was
subject to more than one reasonable interpretation and
was, therefore, ambiguous. Andriacchi sought sum-
mary disposition under MCR 2.116(I)(2), and re-
quested statutory interest, prejudgment interest, ac-
tual attorney fees and costs, and damages in the
amount of $92,100 to repair his damaged property.

The trial court held a hearing on the motion and,
following the parties’ arguments, concluded that “[alny
earth movement means any earth movement. And I
don’t need Latin rules of statutory construction to turn
that into anything else other than what it says.” The
trial court thereafter entered an order granting Home-
Owners’ motion for summary disposition on the basis
“that [Home-Owners] has no duty to provide coverage
for [Andriacchi’s] losses” and dismissing Andriacchi’s
counterclaim.

Andriacchi thereafter filed a motion to disqualify the
trial judge “for ex parte communication and bias” as a
result of the court’s reading of Home-Owners’ reply
brief that he had apparently not received before the
hearing, and purported bias against him. The trial
court denied the motion to disqualify, stating:

I'm denying the motion for a disqualification. I'm find-
ing that the communication -- so called communication or
reply brief, which was accompanied by a proof of service,
and not -- Mr. Andriacchi not objecting to the proceeding
proceeding, and gave a nine- or ten-minute argument
without benefit of the reply brief, and I'm not sure the
reply brief would have helped him because it didn’t change
anything about what the plaintiff was arguing. So I'm
finding that it was not an ex parte communication.

... And the court rule has a 14-day window there for
good reason. Number one, I don’t think I’'ve shown any
bias or prejudice. Number two, as Mr. Smith pointed out,
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it’s disingenuous to wait until you get an adverse ruling on
a substantive motion, and then to raise all of these
prejudicial allegations, going back to when the case was
filed. But I allowed Mr. Andriacchi to make a record on all
of those perceived -- he calls it scolding or evidence of
prejudice. I think he’s made a sufficient record.

But to the extent that they go back more than 14 days
from the filing of his motion, theyre denied for that
reason. They’re also denied because I don’t believe they’re
prejudicial. I was trying to provide some guidance.

The State Court Administrator assigned Judge
Charles Goodman to review the motion for disqualifi-
cation. After a hearing, Judge Goodman issued a
detailed order affirming the denial of the motion to
disqualify the trial judge, finding that “[t]he record
before this Court shows no evidence of favoritism,
prejudice, bias or improper conduct on the part of” the
trial judge.

After Andriacchi filed his claim of appeal, Home-
Owners filed a motion to tax attorney fees and costs
under MCR 2.114, MCR 2.625, and MCL 600.2591, in
the amount of $18,694.43. Home-Owners requested
costs and fees under MCR 2.114 and MCL 600.2591, for
Andriacchi’s having filed a frivolous defense, counter-
claim, and motion to disqualify, and costs under MCR
2.625, for prevailing on the motion for summary dispo-
sition. In response, Andriacchi argued that his position
was not frivolous due to the lack of Michigan precedent
and that Home-Owners was entitled at most to $20 in
costs for the summary disposition motion, and he
disputed the remainder of the costs requested.

At a subsequent hearing, Home-Owners conceded
that it was not entitled to a $150 charge for statutory
costs for proceeding to trial, as there was no trial. The
trial court then ruled:
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I've never awarded costs -- actual attorney fees. I...
came very close in this case, but I am not going to award
them. I ... am, frankly, uncomfortable awarding fees to a
party defending my disqualification.

And with respect to attorney fees on the underlying
claim, I did grant a motion for summary disposition. I
believe that the law is clear, but that Mr. Andriacchi was
making an effort to establish Michigan precedent to the
contrary on that . . . policy language.

® ok %

I'm...finding that the statutory costs [under MCR
2.625], Mr. Smith, of course, can be imposed.

The trial judge clarified that Andriacchi’s motion to
disqualify was frivolous pursuant to MCR 2.114 and
MCL 600.2591, and then entered an order and judg-
ment (1) denying Home-Owners’ motion “for violation
of MCR 2.114 and MCL 600.2591 regarding the defense
of the coverage issue” for reasons stated on the record,
and (2) finding the defense motion to disqualify the
judge to be frivolous pursuant to MCR 2.114 and MCL
600.2591, but declining to award costs and attorney
fees. A second order and judgment was entered grant-
ing Home-Owners’ motion to tax costs pursuant to
MCR 2.625, in the amount of $821.76.1

II. ANALYSIS

A. DOES THE EXCLUSION APPLY ONLY TO NATURAL
EARTH MOVEMENTS?

For the reasons explained below, we hold that the
trial court properly granted Home-Owners’ motion for
summary disposition because the earth-movement ex-

! This Court granted defendant’s motion for stay pending resolution of
the appeal in an order entered on May 2, 2016.
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clusion plainly excluded coverage for loss caused by
“any” earth movement, and there is no material factual
dispute that Andriacchi’s loss was caused by earth
movement.

Because the trial court considered documentary
evidence in granting the motion for summary disposi-
tion, we review the trial court’s order as one granted
pursuant to MCR 2.116(C)(10). See Cuddington v
United Health Servs, Inc, 298 Mich App 264, 270; 826
NW2d 519 (2012). Summary disposition is appropriate
under MCR 2.116(C)(10) if “there is no genuine issue as
to any material fact, and the moving party is entitled to
judgment . ..as a matter of law.” In conducting the
review de novo, this Court construes the “affidavits,
pleadings, depositions, admissions, and other docu-
mentary evidence submitted by the parties” in a light
most favorable to the nonmoving party. Liparoto
Constr, Inc v Gen Shale Brick, Inc, 284 Mich App 25,
29; 772 NW2d 801 (2009).

Home-Owners does not dispute that it insured An-
driacchi’s property with an “all-risk” policy. “Notwith-
standing the presence of an ‘all-risks’ provision in an
insurance policy, the loss will not be covered if it comes
within any specific exclusion contained in the policy.”
10A Couch, Insurance, 3d, § 148:68, p 164. Here, the
policy provides for various exclusions, of which one, the
earth-movement exclusion, is the focus of the parties.
The exclusion provides, in pertinent part:

B. EXCLUSIONS

1. We will not pay for loss or damage caused directly or
indirectly by any of the following. Such loss or damage is
excluded regardless of any other cause or event that
contributes concurrently or in any sequence to the loss.

I
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b. Earth Movement

(1) Any earth movement (other than sinkhole collapse),
such as an earthquake, landslide or earth sinking, rising
or shifting. But if loss or damage by fire or explosion
results, we will pay for that resulting loss or damage.

The interpretation of this particular insurance-
contract clause appears to be a question of first impres-
sion in this state. Andriacchi takes the position that
the exclusion is ambiguous and must be construed to
apply only when the earth movement is due to natural,
as opposed to man-made, causes. Home-Owners takes
the opposite view, contending that the exclusion is
unambiguous and covers earth movement, whether
natural or man-made.

“[Iln reviewing an insurance policy dispute [courts]
must look to the language of the insurance policy and
interpret the terms therein in accordance with Michi-
gan’s well-established principles of contract construc-
tion,” the predominant rule being that “an insurance
contract must be enforced in accordance with its
terms.” Henderson v State Farm Fire & Cas Co, 460
Mich 348, 353-354; 596 NW2d 190 (1999). Courts will
“look to the plain language of the insurance policy in
determining the scope of coverage....” Busch v
Holmes, 256 Mich App 4, 9; 662 NW2d 64 (2003).
Although a court strictly construes exclusions in favor
of an insured, Auto-Owners Ins Co v Churchman, 440
Mich 560, 567; 489 NW2d 431 (1992), “[c]lear and
specific exclusions must be given effect,” and “coverage
under a policy is lost if any exclusion within the policy
applies to an insured’s particular claims,” id. “Respect
for the freedom to contract entails that we enforce only
those obligations actually assented to by the parties.”
Wilkie v Auto-Owners Ins Co, 469 Mich 41, 63; 664
NW2d 776 (2003). A court cannot rewrite a contract if
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its terms are expressly stated. McDonald v Farm
Bureau Ins Co, 480 Mich 191, 197; 747 NW2d 811
(2008).

Again, the earth-movement exclusion refers to “any
earth movement.” The word “any” is not defined in the
insurance policy, “but is commonly understood to be
all-encompassing, meaning ‘every’ or ‘all,” and can be
‘used to indicate one selected without restriction’ or ‘to
indicate a maximum or whole.” ” Ionia Ed Ass’n v Ionia
Pub Sch, 311 Mich App 479, 486; 875 NW2d 756 (2015),
quoting Merriam-Webster’s Collegiate Dictionary (11th
ed). Thus, “any earth movement” means “every” or “all”
movement of the earth without restriction or distinc-
tion as to the type (i.e., natural or man-made).

Relying on the doctrine of ejusdem generis, Andri-
acchi argues that the term “earth movement” is con-
stricted by the words of limitation “such as.” Because
the exclusion only identifies natural events—
“earthquake, landslide or earth sinking, rising or
shifting”—Andriacchi argues that the term “earth
movement” is limited to naturally occurring events.
Reliance on this doctrine is misplaced. Under the
ejusdem generis doctrine, “when a general word or
phrase follows a list of specifics, the general word or
phrase will be interpreted to include only items of the
same class as those listed.” Black’s Law Dictionary
(10th ed).2 But as the trial court recognized, that
doctrine (or, for that matter, any other canon of statu-
tory interpretation) does not apply where the language
of the contract is clear, see, e.g., Utica State Savings
Bank v Village of Oak Park, 279 Mich 568, 573; 273
NW 271 (1937), as is the case here. Further, the phrase

2 This canon also applies to situations like this one, where the general
word or phrase is followed by specific examples. See Huggett v Dep’t of
Natural Resources, 464 Mich 711, 718; 629 NW2d 915 (2001).
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“such as” conveys that the cited examples are not
all-inclusive or restrictive in nature, and thus does not
serve to narrow the types of earth movement excluded
under the policy. Moreover, the cited examples of earth
movement are not only caused by natural phenomena.
For example, landslides can occur naturally or be
caused by man, as can the “sinking, rising or shifting”
of the earth.

Andriacchi relies on a Michigan Institute of Con-
tinuing Legal Education treatise and foreign authority
in support of his argument that the exclusion is ca-
pable of two or more reasonable constructions and is,
therefore, ambiguous. He cites Michigan Insurance
Law and Practice, which provides as follows:

Earth movement. The earth movement exclusion applies
only to naturally occurring phenomena such as earthquake;
landslide; mine subsidence; earth sinking, rising, or shift-
ing; and volcanic eruption or explosion. The exclusion does
not apply to earth movement caused by nonnatural means.
[Fabian et al, Michigan Insurance Law & Practice, ch 10,
§10.89, p 407.]

The authors, however, provide no authority in support
of this statement. But they do appropriately recognize
that, in insurance cases, what is dispositive is the
actual language used in the policy, which can vary
between insurers:

This chapter is a basic summary of property insurance
based on the ISO [Insurance Services Office, Inc.] forms,
which are the most common forms used by insurance
companies. The practitioner should be aware that many
insurers, if not most, have modified many of the ISO forms
and issue insurance policies that contain different lan-
guage and requirements than the ISO forms. Therefore,
the authors urge all readers to thoroughly review each
policy of insurance before reaching any conclusions about
the duties of the parties or the coverages afforded and to
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not assume that the policy of insurance provides the same
coverages and duties as the ISO forms. [Id. at § 10.1, p
347.]

Of the foreign authority® cited by Andriacchi in
support of his argument that the earth-movement
exclusion is ambiguous, only three cases involve an
earth-movement exclusion that contains language
similar to the instant exclusion. Rankin v Generali-US
Branch, 986 SW2d 237, 237 (Tenn App, 1998), involved
a virtually identical exclusion. There, the front base-
ment wall of a building partially collapsed and was
damaged as the result of heavy machinery parked near
the building. Id. The owner of the building sought
coverage under his insurance policy, but the insurance
company denied coverage in part under the earth-
movement exclusion, id., which excluded coverage for
“‘la]lny earth movement (other than sinkhole collapse),
such as an earthquake, landslide, mine subsidence or
earth sinking, rising or shifting,” ” id. at 239. The court
reviewed the exclusion and determined that because
the exclusion included the terms “earthquake,” “mine
subsidence,” and “landslide,” all naturally occurring
events, it was “ ‘apparent that the policy is intended to
exclude only “occasional major disasters”...rather
than “human action . .. occurring within the immedi-
ate vicinity of the damage.”’” Id., quoting Winters v
Charter Oak Fire Ins Co, 4 F Supp 2d 1288, 1293

3 Andriacchi also cites Powell v Liberty Mut Fire Ins Co, 127 Nev 156,
159; 252 P3d 668 (2011) (policy excluded loss due to “Earth movement”);
Fayad v Clarendon Nat’l Ins Co, 899 So 2d 1082, 1084 (Fla, 2005) (policy
excluded “Earth Movement”); Murray v State Farm Fire & Cas Co, 203
W Va 477, 484, 509 SE2d 1 (1998) (first policy excluded loss caused by
“BEarth movement, including, but not limited to...”; second policy
excluded loss due to “Earth movement” that “includes but is not limited
to...”); Peters Twp Sch Dist v Hartford Accident & Indemnity Co, 833
F2d 32, 33 (CA 3, 1987) (policy excluded loss due to “earth movement,
including but not limited to . . .”).
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(D NM, 1988), quoting Wyatt v Northwestern Mut Ins
Co of Seattle, 304 F Supp 781, 783 (D Minn, 1969). The
court ultimately held that the earth-movement exclu-
sion did not preclude coverage. Id. at 240.

In Winters, another often-cited case on this issue, a
water line broke in the insured’s clubhouse, causing
subsequent shifting of the soil beneath the building,
leading to structural damage. Winters, 4 F Supp 2d at
1290. The insurer contended that the damage fell
within the exclusion for “ ‘[a]ny earth movement (other
than sinkhole collapse), such as an earthquake, mine
subsidence, landslide, or earth sinking, rising or shift-
ing.’” Id. at 1292. The Winters court concluded, based
on the construction of the term “earth movement” in
United Nuclear Corp v Allendale Mut Ins Co, 103 NM
480; 709 P2d 649 (1985), that “earth movement” in-
cludes only naturally occurring phenomena. Winters, 4
F Supp 2d at 1291. The policy provision at issue in
United Nuclear, however, was not precisely the same
as the earth-movement exclusion in Winters. In United
Nuclear, 103 NM at 482, the policy provided coverage
for “ ‘[c]lollapse of buildings . . ., except that there shall
be no liability for loss or damage caused by or resulting
from flood, earthquake, landslide, subsidence or any
other earth movement.” The term “any other earth
movement” was a general term following a list of
specific terms. The United Nuclear court applied the
doctrine of ejusdem generis to the term “earth move-
ment” and construed it to cover only naturally occur-
ring phenomena. Id. at 483-484.

In Wyatt, 304 F Supp at 782, the insurance company
denied coverage under a homeowners’ policy for dam-
age to a house caused by excavation work on an
adjacent property. The insurance company denied cov-
erage under the earth-movement exclusion “ ‘for loss
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caused by, resulting from, contributed to or aggravated
by any earth movement, including but not limited to
earthquake, landslide, mud flow, earth sinking, rising
or shifting; unless loss by fire or explosion ensues, and
this Company shall then be liable only for such ensuing
loss.... " Id.

The homeowners argued that this provision was
meant to exclude damage from “natural causes and
natural phenomena” and that “where the proximate
and efficient cause of damage definitely is the action of
a third-party, this exclusion does not apply even
though the actions of such third-party may inciden-
tally have caused some ‘earth movement.’” Id. at
782-783. They reasoned that the purpose of the exclu-
sion was to relieve insurers from unpredictable “major
disasters” that cause widespread damage. Id. at 783.

In resolving the issue, the Wyatt court looked to
other provisions in the policy that it said gave force to
the view that the exclusion was not intended to cover
“‘earth movement’ occurr[ing] under a single dwelling,
allegedly due to human action of third persons in the
immediate vicinity of the damage.” Id. The “other”
provisions excluded losses from “floods, tidal waves, a
back up of water below the surface, changes in tem-
perature and changes in the law,” and the court noted
that “[a]ll of these are phenomena likely to affect great
numbers of people when they occur.” Id.

At no time did the Wyai#t court discuss the specific
language in the policy or whether the words were
ambiguous. Instead, the court announced its “interpre-
tation” wholly apart from the express policy terms,
which it then said created ambiguity in the exclusion-
ary language. Id. at 783-784. However, the court did
not conclude from the types of earth movement set
forth in the exclusion that it was limited to “natural
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phenomena.” Rather, the court reached a much more
narrow holding, i.e., that the exclusion did not cover
what occurred in the case where the policy covered the
acts of others:

Certainly not all earth movements, or at least those where
some human action causes such are included in the
exclusion. If this interpretation creates an ambiguity in
the language then it is necessary to decide what earth
movements were intended to be covered. The class cited in
the exclusionary clause is therefore held, if not limited to
natural phenomena, at least not to exclude coverage in the
case at bar.

There is no dispute that the policy here involved covers
acts of others than the owner. [Id. at 783.]

Home-Owners has, of course, found authority inter-
preting earth-movement exclusions using language
similar to the exclusion at hand, but reaching results
more palatable to its view. In Stewart v Preferred Fire
Ins Co, 206 Kan 247; 477 P2d 966 (1970), the plaintiff’s
house sunk into a preexisting cavern or shaft area of a
mining operation after soil under and around the
foundation gave way. Id. at 248. The insurance policy
excluded “ ‘loss caused by, resulting from, contributed
to or aggravated by any earth movement, including but
not limited to earthquake, landslide, mud flow, earth
sinking, rising or shifting[.]’ ” Id. at 248. In challenging
the denial of the claim based on the earth-movement
exclusion, the plaintiff argued that the language was
ambiguous and urged the court to apply the ejusdem
generis doctrine to find that “the enumerated events,
earthquake, landslide and earth sinking are all events
which have their origin in nature, are ‘acts of
God ....” Id. at 249.

The court declined to apply the doctrine because it
found the policy was not ambiguous:
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Before the rule of ejusdem generis can be applied the
clause must be ambiguous. The term ‘earth movement’
taken in its plain, ordinary and popular sense means any
movement of earth whether it be up, down or sideways.
The words ‘earthquake, landslide, mud flow’ and the term
‘earth sinking, rising or shifting’ all refer to vertical or
horizontal movements of earth or soil, wet and dry. We fail
to see how the exclusionary clause can be considered
ambiguous. The words used may not reasonably be under-
stood to have two or more possible meanings. [Id. at
249-250 (citations omitted).]

The Stewart court also observed that, even if it were
to apply the ejusdem generis doctrine, this still would
not lead to the narrow construction suggested by the
plaintiff. It stated: “[W]e cannot agree that landslides,
mud flows, earth sinking, rising or shifting are natural
phenomena or ‘acts of God’. . .. For the most part the
events enumerated in the exclusionary clause origi-
nate from the negligence or carelessness of man in
failing to follow proper conservation practices.” Id. at
250. Thus, “[wlhen earthquakes, which fall within the
legal definition of an ‘act of God’, are included along
with landslides, mud flows and earth sinking there is
no apparent basis for the restriction urged by appel-
lants under the rule of ejusdem generis.” Id.

In Century Park East Homeowners Ass’n v North-
brook Prop & Cas Ins Co, 21 F Appx 708, 708 (CA 9,
2001), the plaintiff brought an action against the
insurer to recover for damages to a building caused by
sinking of a slab. Like the policy in the present case,
the insurance policy contained an exclusion for “any
earth movement” and a list of examples prefaced by the
phrase “such as.” Id. at 709. The court concluded that
the plain language of the “unqualified phrase ‘any
earth movement’ includes all types of movement, both
sudden and sluggish movement, and both natural and
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artificial movement.” Id. The court also held that “[t]he
additional ‘such as’ language does not serve to limit
that.” Id. The court recognized that a policy provision
that is capable of two or more constructions, both of
which are reasonable, will be deemed ambiguous, but
that “that certainly does not mean that a provision is
ambiguous simply because a court, somewhere, has
deemed it so.” Id.

The cases cited by the parties contain, for the most
part, reasonable interpretations of those varying earth-
movement exclusions. Indeed, it is not unreasonable to
read some of these exclusions as limited to naturally
occurring events. But we cannot read the exclusion at
issue in such a limited manner. For, as already dis-
cussed, the exclusion here applies to “any” earth move-
ment, revealing that the parties clearly intended that
coverage would not apply for any earth movement, be it
the result of natural phenomena or the upshot of human
activities. The trial court’s conclusion that the exclusion
applied to this damage was correct.

Further supporting this conclusion is the lead-in
clause. As noted earlier, that clause states that any loss
or damage caused by an earth movement “is excluded
regardless of any other cause or event that contributes
concurrently or in any sequence to the loss.” This
lead-in phrase, in conjunction with the broad earth-
movement provision, reinforces the notion that the
exclusion applies to any earth movement, because the
exclusion applies even if it occurs in part because of a
concurrent cause or event. See, e.g., One Place Condo
LLC v Travelers Prop Cas Co, unpublished opinion of
the United States District Court for the Northern
District of Illinois, issued October 6, 2014 (Case No. 11
C 2520); Gillin v Universal Underwriters Ins Co, un-
published opinion of the United States District Court
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for the Eastern District of Pennsylvania, issued
March 4, 2011 (Case No. 09-5855). And there is certainly
no limitation on what can cause the concurrent cause or
event. Hence, as these and other courts have recognized,
the plain language of the lead-in clause makes clear
that the exclusion applies regardless of whether it
occurs because of a concurrent event or cause, including
a manmade occurrence.

B. COSTS AND FEES

This Court reviews for an abuse of discretion the
trial court’s ruling on a motion to tax costs under MCR
2.625. Guerrero v Smith, 280 Mich App 647, 670; 761
NW2d 723 (2008). “An abuse of discretion occurs when
the decision results in an outcome falling outside the
principled range of outcomes.” Radeljak v Daimler-
Chrysler Corp, 475 Mich 598, 603; 719 NW2d 40
(2006). However, “whether a particular expense is
taxable as a cost is a question of law.” Guerrero, 280
Mich App at 670. This Court reviews de novo questions
about the correct interpretation and application of
statutes and court rules. Henry v Dow Chem Co, 484
Mich 483, 495; 772 NW2d 301 (2009); Hess v Cannon
Twp, 265 Mich App 582, 589; 696 NW2d 742 (2005).

“Costs will be allowed to the prevailing party in an
action, unless prohibited by statute or by these rules or
unless the court directs otherwise, for reasons stated in
writing and filed in the action.” MCR 2.625(A)(1). “The
power to tax costs is purely statutory, and the prevail-
ing party cannot recover such expenses absent statu-
tory authority.” Guerrero, 280 Mich App at 670.

As the prevailing party, Home-Owners sought to
tax costs for the following expenses: (1) $20 for
proceedings before trial under MCL 600.2441(2)(a),
(2) $20 for the summary disposition motion under
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MCL 600.2441(2)(b), (3) $150 for trial under MCL
600.2441(2)(c), (4) $35.20 for a court reporter fee, (5) a
$516.56 expert-witness fee under MCL 600.2164, and
(6) $80 for various motion fees under MCL 600.2441.
At the hearing, Home-Owners acknowledged that it
could not tax the $150 trial fee. The trial court ruled
that Home-Owners could tax “statutory costs” under
MCR 2.625(A), but did not expressly designate the
items for which it allowed costs. It did, however,
address Andriacchi’s objections to the itemized in-
voice appended to Home-Owners’ motion for attorney
fees and costs, which included the same costs as the
January 18, 2016 taxation-of-costs form with the
exception of the removal of the $150 “trial” fee under
MCL 600.2441(2)(c) and the inclusion of a $150 filing
fee under MCL 600.2441(2)(c).

Andriacchi asserts that the trial court erred by failing
to apply MCR 2.625(C) to limit Home-Owners’ costs to
“$0 or, at most, $100” because damages were not
awarded. MCR 2.625(C), entitled “Costs in Certain
Trivial Actions,” provides that, “[iln an action brought
for damages in contract or tort in which the plaintiff
recovers less than $100 (unless the recovery is reduced
below $100 by a counterclaim), the plaintiff may recover
costs no greater than the amount of damages.” Here,
Home-Owners’ action was not one for “damages,” it was
for a declaratory judgment that it owed no duty to cover
defendant’s loss under the insurance policy. Andriacchi
cites no authority for the argument that MCR 2.625(C)
is applicable to an action seeking only a declaratory
judgment. Because Home-Owners’ action is not one for
damages, MCR 2.625(C) does not serve to limit its
recoverable costs.

Andriacchi also argues that Home-Owners was not
entitled to expert-witness fees because MCL 600.2164
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bars the assessment of expert-witness fees as a cost
when the expert does not testify. MCL 600.2164(1)
provides, in relevant part, “No expert witness shall be
paid, or receive as compensation in any given case for
his services as such, a sum in excess of the ordinary
witness fees provided by law, unless the court before
whom such witness is to appear, or has appeared,
awards a larger sum, which sum may be taxed as a part
of the taxable costs in the case.” (Emphasis added.)

Both the language of the rule and caselaw are
against Andriacchi’s position. In Herrera v Levine, 176
Mich App 350, 357-358; 439 NW2d 378 (1989), this
Court concluded: “The language ‘is to appear’ in § 2164
applies to the situation at bar in which the case was
dismissed before defendant had a chance to call its
proposed expert witnesses at trial. Furthermore, the
trial court was empowered in its discretion to autho-
rize expert witness fees which included preparation
fees.” Hence, a party may recover expert fees under
MCL 600.2164 where a case is dismissed before that
expert can testify at trial.

Andriacchi further contends that the expert (an
engineer) was hired and his report was completed 21
days before the lawsuit was filed and, therefore, that
the report is “analogous to a ‘critical assessment of the
opposing party’s position,” which is ‘not regarded as [a]
properly compensable expert witness fee[].”” (Quota-
tion marks and citations omitted.) The record reveals
that the engineer was retained to inspect Andriacchi’s
building and determine the cause of the damages to the
building after Andriacchi initially objected to Home-
Owners’ determination that the damages were caused
by earth movement. Home-Owners included with its
motion for summary disposition the affidavit of the
engineer, in which he opined regarding the cause of the
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damages. The costs sought by Home-Owners in con-
nection with the expert’s time were necessary for the
expert to develop his opinion regarding the cause of the
damages. Indeed, Andriacchi relied on the expert’s
finding that the damages were caused by earth move-
ment in opposing Home-Owners’ motion for summary
disposition. Costs for expert-witness fees were properly
awarded.

We do agree with Andriacchi that the trial court
abused its discretion when it awarded Home-Owners
$35.20 as taxable costs for court-reporter fees incurred
in ordering a hearing transcript, because the trial
court could not award costs incurred in seeking the
transcript for purposes of appeal. MCL 600.2543(2)
provides, “Only if the transcript is desired for the
purpose of moving for a new trial or preparing a record
for appeal shall the amount of reporters’ or recorders’
fees paid for the transcript be recovered as a part of the
taxable costs of the prevailing party in the motion, in
the court of appeals or the supreme court.” In Van
Elslander v Thomas Sebold & Assoc, Inc, 297 Mich App
204, 223; 823 NW2d 843 (2012), this Court held that
“[a]lthough the cost of trial transcripts constitutes a
taxable cost in an appeal, it is inappropriate to include
the cost of transcripts prepared for an appeal as costs
recoverable by the prevailing party in a civil action.”
Thus, the trial court lacked authority to award the
court-reporter fees, and this cost should be subtracted
from the costs awarded to Home-Owners. On remand,
the trial court should enter an amended judgment
excluding this cost from the costs awarded.

Next, Andriacchi contends that the trial court
abused its discretion by awarding $80 for motion fees.
Under MCL 600.2529(1)(e) and (2), motion fees are
taxable as costs. The trial court did not specifically
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address the requested motion fees at the March 14,
2016 hearing, but it did express that Home-Owners
was entitled to the “statutory fees.” It appears undis-
puted that Home-Owners actually paid $80 in motion
fees.

According to Andriacchi, the $20 fee for the motion
to set aside a default and the $20 fee for the motion to
compel production of documents were not recoverable
because Home-Owners did not request costs in those
respective motions.* Andriacchi also asserts that the
$20 fee for the motion for an order to show cause for his
failure to turn over the settlement agreement pursu-
ant to the court’s June 25, 2015 order was not recov-
erable because “there was no basis for the motion.”
However, Andriacchi has provided no authority in
support of these arguments, and the language of the
statute does not provide him with relief. The trial court
had authority to tax motion fees under MCL 600.2529.5

C. SHOULD SANCTIONS HAVE BEEN AWARDED FOR
THE MOTION TO DISQUALIFY?

This Court reviews for clear error a trial court’s
decision regarding sanctions based on frivolous plead-
ings or claims. Kitchen v Kitchen, 465 Mich 654,
661-662; 641 NW2d 245 (2002). “A finding is clearly

4 Andriacchi also asserts that he was entitled to taxable costs incurred
in reliance on the default under MCR 2.603 and MCR 2.625. However,
that issue is not the subject of the order from which this appeal is taken.

5 Andriacchi argues that the $20 motion fee for Home-Owners’ motion
for summary disposition was awarded twice “as part of the $80 for
motion fees and also as a motion resulting in dismissal (or judgment).”
However, the lower court register of actions reveals that Home-Owners
paid a $20 motion fee for its motion for summary disposition on July 27,
2015, and subsequently filed a $20 motion fee on September 14, 2015,
for entry of an order on the court’s ruling granting Home-Owners’
motion for summary disposition. The $20 fee for the motion for summary
disposition was not awarded twice.
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erroneous where, although there is evidence to support
the finding, the reviewing court on the entire record is
left with the definite and firm conviction that a mis-
take has been made.” Ambs v Kalamazoo Co Rd Comm,
255 Mich App 637, 652; 662 NW2d 424 (2003).

The trial court found that Andriacchi’s motion to
disqualify the trial judge was frivolous under both
MCR 2.114 and MCL 600.2591. Home-Owners argues
that sanctions are mandatory under MCL 600.2591(1)
and MCR 2.114(E) if the trial court finds a violation of
the statute or court rule.® Home-Owners is correct.
Sanctions are mandatory if a court determines that a
document was signed in violation of MCR 2.114. An-
driacchi argues that MCR 2.114(E) is not mandatory,
but the court rule clearly provides that

[ilf a document is signed in violation of this rule, the court,
on the motion of a party or on its own initiative, shall
impose upon the person who signed it . .. an appropriate
sanction, which may include . .. reasonable expenses in-
curred because of the filing of the document, including
reasonable attorney fees. [Emphasis added.]

Thus, the trial court abused its discretion by refusing
to award sanctions. See Cvengros v Farm Bureau Ins,
216 Mich App 261, 268; 548 NW2d 698 (1996).”

6 Sanctions for the filing of a frivolous motion to disqualify must be
evaluated under MCR 2.114, not under MCL 600.2591, because MCL
600.2591 provides for sanctions related to a frivolous civil action or
defense. Thus, only MCR 2.114 is addressed here despite the fact that
the trial court’s order refers to both MCR 2.114 and MCL 600.2591.

" Andriacchi quotes MCL 600.2591(1) and argues that “[olnly ‘the
court that conducts the civil action’ has the authority to issue sanctions
under MCL 600.2591.” He appears to be asserting that the motion for
disqualification was not part of the “civil action” after he sought review
of the trial court’s denial of the motion for disqualification. However, he
has failed to sufficiently brief the argument that a chief judge’s review
of a trial judge’s denial of a request for disqualification under MCR
2.003(C)(3) (and now under MCR 2.003(D)(3)) is the equivalent of an
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D. WERE THE FINDINGS SUFFICIENT?

Andriacchi argues that the trial court failed to make
any findings that would facilitate appellate review of
the trial court’s frivolousness determination and,
therefore, this Court should vacate that part of the
April 11, 2016 order holding that the defense motion to
disqualify was frivolous.?

The lower court record reveals that Home-Owners
sought to tax fees and costs under MCR 2.114 and
MCR 2.625 “for a frivolous defense,” arguing that “this
is a frivolous defense where no further explanation is
needed.” Home-Owners subsequently filed a “supple-
mental brief for MCL 600.2591 sanctions” for Andri-
acchi’s assertion of a frivolous defense and frivolous
attempt to disqualify the trial judge. At the associated
hearing, the trial court stated, “I'm finding that the
motion to disqualify me for ex parte communication
was frivolous, but I am uncomfortable in imposing
actual attorney fees to a firm that was basically de-
fending my position.” Andriacchi thereafter filed objec-
tions to Home-Owners’ proposed order, and a hearing
was held. The trial court stated:

I just want to clarify one point. In your first proposed
order, you indicated that...I found the motion to dis-
qualify frivolous, but refused to award costs. I believe --
and if I didn’t say it, what I meant to say is that I don’t
think it was in my wheelhouse to make that call. When
Judge Goodman had the case, I think he should have been
asked to (inaudible) issue.

appeal for which the trial court has no jurisdiction to award costs. This
argument is abandoned. See MCR 7.212(C)(5); In re ASF, 311 Mich App
420, 440; 876 NW2d 253 (2015).

8 The trial court did not award sanctions for filing a frivolous motion
and, therefore, there is no award of sanctions to review. However, because
Home-Owners is challenging the trial court’s refusal to award sanctions
after finding that the motion to disqualify was frivolous, Andriacchi’s
argument that the motion was not frivolous becomes relevant.
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So with that said, I am finding that the two proposed
orders prompted by the defendant’s [sic] bill of costs are
proper, and the statutory costs that are involved, as far as
the expert witness, he was clearly retained, and was going
to testify in this case if it went any further. So (inaudible)
case in my further discretion to award expert fees, I am
awarding his costs and signing the orders as presented by
Mr. Smith.

The trial court entered two separate orders, one mak-
ing a finding of frivolousness and the other declining to
award costs.

This Court has explained the issuance of sanctions
under MCR 2.114(E)° as follows:

Whenever an attorney or party signs a motion, that
person’s signature constitutes “certification” that he or she
has “read the document” and, “to the best of his or her
knowledge, information, and belief formed after reason-
able inquiry, the document is well grounded in fact and is
warranted by existing law or a good-faith argument for
the extension, modification, or reversal of existing law,”
and that the motion was not made for “any improper
purpose, such as to harass or to cause unnecessary delay
or needless increase in the cost of litigation.” MCR
2.114(D). If a party brings a motion that has been signed
in violation of MCR 2.114(D), the trial court must “impose
upon the person who signed it, a represented party, or
both, an appropriate sanction ....” MCR 2.114(E). The
trial court may not assess punitive damages, but may
order the person who signed it or a represented party to
pay “the other party or parties the amount of the reason-
able expenses incurred because of the filing....” MCR
2.114(E). [Kaeb v Kaeb, 309 Mich App 556, 565; 873 NW2d
319 (2015).]

9 Again, the issue is being analyzed under MCR 2.114(E) alone. MCL
600.2591 is not applicable to a frivolous motion because a motion does
not involve a claim or defense in a civil action.
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The trial court denied Home-Owners’ request for
sanctions after the trial judge concluded, with no
analysis, that “the motion to disqualify me for ex parte
communication was frivolous.” The trial court’s subse-
quent written order gave no indication as to why it
found that the motion was frivolous, though the rea-
sons why it would make that conclusion are fairly
apparent from the record. After all, the basis for the
recusal motion was that the judge read a reply brief
filed with the court that had a proof of service, but that
defense counsel may not have received. This clearly is
not a plausible theory for recusal. But because we
employ the deferential “clearly erroneous” standard to
the trial court’s determination whether an action was
frivolous, the trial court’s failure to articulate a clear
basis for its decision makes it impossible to ascertain
whether the trial court clearly erred in finding the
motion frivolous. We must vacate that portion of the
order and remand for appropriate findings. See Triple
E Produce Corp v Mastronardi Produce Ltd, 209 Mich
App 165, 176; 530 NW2d 772 (1995). The trial court
should decide Home-Owners’ motion for sanctions,
articulating on the record or in a written opinion the
basis of its ruling. If the trial court finds a violation of
MCR 2.114, it must “impose . . . an appropriate sanc-
tion ....” MCR 2.114(E). See Cvengros, 216 Mich App
at 268. The $35.20 costs shall also not be included in
any amended order.

Affirmed in part, vacated in part, and remanded for
further proceedings. No costs, neither party having
prevailed in full. MCR 7.219(A). We do not retain
jurisdiction.

SAWYER, P.J., and GLEICHER, J., concurred with
MURRAY, J.



80

320 MICH APP 80 [June

PEOPLE v SHENOSKEY
PEOPLE v CRAWFORD

Docket Nos. 332735 and 333375. Submitted May 3, 2017, at Petoskey.

Decided June 8, 2017, at 9:10 a.m.

In Docket No. 332735, Philip E. Shenoskey pleaded guilty in the

Mackinac Circuit Court of operating a motor vehicle while intoxi-
cated, third offense, MCL 257.625(9)(c). The Court, William W.
Carmody, J., sentenced Shenoskey to 18 months to 5 years in
prison and ordered him to pay certain costs, including costs under
MCL 769.1j(1)(a) of $68. In Docket No. 333375, Jimmie E.
Crawford pleaded guilty in the Mecosta Circuit Court of posses-
sion with intent to deliver marijuana, MCL 333.7401(2)(d)(Zi7).
The court, Scott P. Hill-Kennedy, J., sentenced Crawford to
probation for two years and to pay probation oversight fees in
accordance with MCL 771.3¢(1). Defendants appealed separately
by delayed leave granted. The Court of Appeals consolidated the
cases.

The Court of Appeals held:

1. MCL 769.1j(1)(a) provides that if a court orders a person
convicted of a felony to pay any combination of a fine, costs, or
applicable assessments, the court shall order that the person
pay costs of not less than $68. The trial court had authority to
impose costs of $68 under MCL 769.1j(1)(a) because it imposed
a combination of fines, costs, and other assessments when it
ordered Shenoskey to pay other court costs, attorney fees, and a
crime victims’ rights assessment. For the reasons discussed in
People v Cameron, 319 Mich App 215 (2017), involving a similar
statute—MCL 769.1k(1)(B)(iii))—MCL 769.1j(1)(a) is a tax, the
imposition of which does not violate the Separation of Powers
Clause of the Michigan Constitution, Const, 1963, art 3, § 2. For
the reasons discussed in Cameron, MCL 769.1j(1)(a) also does
not violate Const 1963, art 4, § 32, which requires that every law
imposing, continuing, or reviving a tax shall distinctly state the
tax.

2. MCL 771.3¢(1) requires a circuit court to collect a proba-
tion supervision fee when it orders a term of probation; the fee
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is set on a graduated basis, depending on the defendant’s
projected income and financial resources, not on his or her
actual income. The trial court correctly ordered Crawford to pay
a $240 probation oversight fee, or $10 a month for the duration
of his term of probation; defendant was ordered to obtain and
maintain employment for at least 30 hours a week, and defen-
dant’s projected income exceeded the level of income necessary
to justify the fee imposed.

3. MCL 600.4803(1) imposes a 20% penalty for any person
who fails to pay a penalty, fee, or costs in full within 56 days
after that amount is due. The 20% penalty that is imposed is a
penalty, not interest, on any unpaid penalty, fee, or costs, and as
such it cannot be usurious. The 20% penalty does not violate the
Due Process or Equal Protection Clauses of the federal or state
Constitutions. MCL 600.4803(1) grants the trial court authority
to waive the 20% penalty. Because the statute provides a
mechanism for the court to excuse the penalty for a defendant
who is unable to pay the court-ordered costs or fees, the
statutory provision does not violate due process. Crawford’s
equal-protection argument was without merit because MCL
600.4803(1) treats all persons subject to the penalty similarly.

Affirmed.

1. CRIMINAL LAW — SENTENCING — IMPOSITION OF COSTS — DETERMINATION OF
TAX OR FEE.

The costs imposed under MCL 769.1j(1) are a tax.

2. CRIMINAL LAW — SENTENCING — CONSTITUTIONALITY — SEPARATION OF POw-
ERS.

MCL 769.1j(1) provides that if a court orders a person convicted of
a felony to pay any combination of a fine, costs, or applicable
assessments, the court shall order that person to pay costs of
not less than $68; although the costs imposed under
MCL 769.1j(1) are a tax, the Legislature’s delegation of taxing
authority to the circuit courts does not violate the Separation of
Powers Clause of the Michigan Constitution (Const 1963, art 3,
§ 2).

Docket No. 332735:

State Appellate Defender (by <Jeanice Dagher-
Margosian) for Phillip E. Shenoskey.
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Docket No. 333375:

Bill Schuette, Attorney General, Aaron D. Lind-
strom, Solicitor General, and Amy C. Clapp, Chief
Assistant Prosecuting Attorney, for the people.

State Appellate Defender (by <Jeanice Dagher-
Margosian) for Jimmie E. Crawford.

Before: SAWYER, P.J., and MURRAY and GLEICHER, Jd.

PER CURIAM. In Docket No. 332735, defendant
Philip E. Shenoskey pleaded guilty to operating a
motor vehicle while intoxicated, third offense, MCL
257.625(9)(c), and was sentenced to 18 months to 5
years in prison. In Docket No. 333375, defendant
Jimmie E. Crawford pleaded guilty to possession with
intent to deliver marijuana, MCL 333.7401(2)(d)(ii7),
and was sentenced to two years’ probation. Both
defendants appeal by leave granted. This Court, on its
own motion, consolidated the appeals. We affirm.

Both these cases raise questions of constitutional
and statutory interpretation. Constitutional ques-
tions are reviewed de novo, People v Harper, 479 Mich
599, 610; 739 NW2d 523 (2007), as are matters of
statutory construction, People v Kern, 288 Mich App
513, 516; 794 NW2d 362 (2010). Additionally, none of
the issues raised by defendants was properly pre-
served for appeal, so we review these issues for plain
error. People v Carines, 460 Mich 750, 763; 597 NW2d
130 (1999).

DOCKET NO. 332735

Defendant Shenoskey’s sole issue on appeal is that
the $68 in costs imposed under MCL 769.1j is an
unconstitutional tax that violates the separation of
powers, Const 1963, art 3, § 2, and also violates Const



2017] PEOPLE V SHENOSKEY 83

1963, art 4, § 32. We disagree. MCL 769.1j(1)(a) pro-
vides as follows:

Beginning October 1, 2003, if the court orders a person
convicted of an offense to pay any combination of a fine,
costs, or applicable assessments, the court shall order that
the person pay costs of not less than the following amount,
as applicable:

(a) $68.00, if the defendant is convicted of a felony.

Defendant Shenoskey initially argues that he was not
subject to the imposition of these costs because he was
not sentenced to a combination of “a fine, costs, or
applicable assessments.” We disagree. The trial court
imposed a crime victims’ rights assessment, court costs,
attorney fees and other unspecified costs. Therefore,
because a combination of fines, costs, and other assess-
ments were imposed, defendant was subject to MCL
769.15(1)(a).

We then turn to defendant Shenoskey’s primary
claim, that MCL 769.1j(1)(a) is unconstitutional. Defen-
dant Shenoskey first argues that the statute violates
the separation-of-powers doctrine under Const 1963, art
3, §2. We disagree. We find guidance in this Court’s
recent decision in People v Cameron, 319 Mich App 215;
900 NW2d 658 (2017), which considered the same
argument with regard to a closely related statute, MCL
769.1k(1)(b)(iii). For the same reasons that Cameron
found MCL 769.1k(1)(b)(iiZ) to be a tax, we conclude that
the costs imposed under MCL 769.1j(1)(a) are also a tax.
Cameron, 319 Mich App at 231-235, also addressed
the separation-of-powers issue. We agree with the
Court’s observation that “even if our Legislature
delegated some of its taxing authority to the circuit
courts, the Michigan Constitution does not require an
absolute separation of powers.” Id. at 235. In sum, we
conclude that the analysis of the separation-of-powers
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issue in Cameron applies equally here and, for those
reasons, we reject defendant Shenoskey’s argument.

Additionally, defendant Shenoskey makes a brief
argument that MCL 769.1j(1)(a) also violates the
requirement of Const 1963, art 4, § 32, that “[e]very
law which imposes, continues or revives a tax shall
distinctly state the tax.” Again, Cameron, 319 Mich
App at 229-231, considered and rejected this argu-
ment. For the same reasons, we do so as well.

Finally, we note that defendant Shenoskey also
argues that MCL 769.1j(1)(a) is problematic because it
states that the cost imposed shall be “not less than”
$68 without providing guidance to the trial court for
imposing a greater amount. We need not address this
point because in this case the trial court imposed the
minimum assessment of $68.

DOCKET NO. 333375

Defendant Crawford raises two challenges to his
sentence. First, he argues that the trial court erred by
failing to consider his income at the time it imposed the
probation oversight fees. We disagree.

MCL 771.3c(1) provides as follows:

The circuit court shall include in each order of proba-
tion for a defendant convicted of a crime that the depart-
ment of corrections shall collect a probation supervision
fee of not more than $135.00 multiplied by the number of
months of probation ordered, but not more than 60
months. The fee is payable when the probation order is
entered, but the fee may be paid in monthly installments
if the court approves installment payments for that
probationer. In determining the amount of the fee, the
court shall consider the probationer’s projected income
and financial resources. The court shall use the following
table of projected monthly income in determining the
amount of the fee to be ordered:
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Projected Monthly Income
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Amount of Fee

$0-249.99 $0

$250.00-499.99 $10.00
$500.00-749.99 $25.00
$750.00-999.99 $40.00

$1,000 or more

5% of projected

85

monthly income,
but not more
than $135.00

The court may order a higher amount than indicated by
the table, up to the maximum of $135.00 multiplied by the
number of months of probation ordered, but not more than
60 months, if the court determines that the probationer
has sufficient assets or other financial resources to war-
rant the higher amount. If the court orders a higher
amount, the amount and the reasons for ordering that
amount shall be stated in the court order. The fee shall be
collected as provided in section 25a of the corrections code
of 1953, 1953 PA 232, MCL 791.225a. A person shall not be
subject to more than 1 supervision fee at the same time. If
a supervision fee is ordered for a person for any month or
months during which that person already is subject to a
supervision fee, the court shall waive the fee having the
shorter remaining duration.

Defendant Crawford was sentenced to two years’
probation, and the trial court imposed probation over-
sight fees of $240, or $10 per month. This would corre-
spond to a projected monthly income of at least $250.00.
MCL 771.3c(1). Defendant Crawford’s argument that
the trial court failed to comply with the statute by not
considering his income is flawed. First, the statute does
not require the court to consider a defendant’s current
income, but, rather, his or her projected income. One of
the conditions of defendant Crawford’s probation is that
he obtain employment and maintain employment for at
least 30 hours per week. Even at minimum wage,



86 320 MICH APP 80 [June

defendant Crawford’s projected income would signifi-
cantly exceed the $250 per month income necessary to
justify the probation oversight fees imposed.

Defendant Crawford’s second argument is that the
MCL 600.4803 provision that imposes a 20% penalty
for failure to pay a penalty, fee, or cost within 56 days
of when it is due is unconstitutional. MCL 600.4803(1)
provides as follows:

A person who fails to pay a penalty, fee, or costs in full
within 56 days after that amount is due and owing is
subject to a late penalty equal to 20% of the amount owed.
The court shall inform a person subject to a penalty, fee, or
costs that the late penalty will be applied to any amount
that continues to be unpaid 56 days after the amount is due
and owing. Penalties, fees, and costs are due and owing at
the time they are ordered unless the court directs other-
wise. The court shall order a specific date on which the
penalties, fees, and costs are due and owing. If the court
authorizes delayed or installment payments of a penalty,
fee, or costs, the court shall inform the person of the date on
which, or time schedule under which, the penalty, fee, or
costs, or portion of the penalty, fee, or costs, will be due and
owing. A late penalty may be waived by the court upon the
request of the person subject to the late penalty.

Defendant Crawford first argues that the 20% rate is
usurious. This argument is nonsensical. First, it is a
penalty, not interest. Second, even if we were to classify
it as interest, usury limits are set by the Legislature
and, obviously, in this instance the Legislature set it at
20%. That is, any interest rate set by the Legislature
cannot, by definition, be deemed usurious. Defendant
Crawford acknowledges that the Legislature has set a
variety of different usury limits and interest rates for
various purposes. But those limits or rates are not
relevant to the issue at hand; rather, they reflect that
the Legislature can, and does, set different rates for
different purposes.
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Defendant Crawford further argues that the 20%
penalty, imposed “for no reason other than the inability
to pay,” violates the Equal Protection and Due Process
Clauses of the federal and state Constitutions. See US
Const, Am XIV, and Const 1963, art 1, § 17.1 Defendant
Crawford relies on Bearden v Georgia, 461 US 660; 103
S Ct 2064; 76 L Ed 2d 221 (1983), for the proposition
that a defendant cannot be subject to a greater penalty
merely because of his or her inability to pay a fine or
cost imposed by the court. But this concern is ad-
dressed by the last sentence in MCL 600.4803(1),
which grants the trial court the authority to waive the
penalty. Thus, a mechanism is in place to excuse the
imposition of the penalty for a defendant who is
unable, through no fault of his or her own, to pay the
fine, fee, or cost upon which the 20% penalty is being
imposed. Therefore, there is no due-process violation.

As for defendant Crawford’s equal-protection argu-
ment, this argument is frivolous. The statute does not
treat any person subject to the penalty different than
any other person. That is, all persons who fail to pay
the fine, fee, or cost within 56 days are subject to the
20% penalty. All are treated the same.

For these reasons, we conclude that neither defen-
dant has demonstrated that the trial courts committed
plain error in the issues presented in their respective
appeals.

Affirmed.

SAWYER, P.J., and MURRAY and GLEICHER, JJ., con-
curred.

! Defendant also relies on US Const, Am V. But that amendment, of
course, only applies to the federal government. The Due Process Clause
of the Fourteenth Amendment is the operative provision applying to the
states.
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In re JJW
In re WILLIAMS

Docket Nos. 334095 and 335932. Submitted April 5, 2017, at Detroit.

Decided June 8, 2017, at 9:15 a.m. Judgment in Docket No.
335932 reversed and case remanded 501 Mich 289.

In 2012, the Department of Health and Human Services (DHHS)

filed a petition in the Macomb Circuit Court, Family Division,
under MCL 712a.2(b), requesting that the court take jurisdiction
of two-year-old JJW and newborn ELW after ELW tested positive
for controlled substances at birth; both children were eligible for
membership in the Sault Ste. Marie Tribe of Chippewa Indians.
The minor children were removed from the biological parents’
care and placed with foster parents (petitioners) who later peti-
tioned to adopt the children. In 2015, the biological parents
released their rights to the minor children under MCL 710.28 and
MCL 710.29 of the Michigan Adoption Code, MCL 710.21 et seq.,
stating that they could not provide for their children and that the
placement with petitioners was working well; the biological
parents acknowledged that there was no guarantee where the
children would be placed. The court, Kathryn A. George, J.,
terminated the biological parents’ rights to the children, contin-
ued the children’s placement with petitioners, and committed the
children to the Michigan Children’s Institute (MCI) for further
case planning. Even though respondent Hands Across the Water
(HAW) had investigated a number of reports involving petition-
ers’ care of the children, MCI voluntarily consented under MCL
710.43 to petitioners’ adoption of the children, and the tribe
approved the adoption with reservations. The Oakland Circuit
Court, Family Division, Karen D. McDonald, J., placed the minor
children with petitioners for adoption, concluding under MCL
710.51(1) that the consent to adoption was genuine, that it was
given with legal authority, and that adoption by petitioners was
in the minor children’s best interests. HAW and the tribe
subsequently requested that the court rescind the placement
order and that the court not finalize the adoption. The court
rescinded the consent to adoption, denied petitioners’ adoption
petition, and recommitted the children to MCI, concluding that
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HAW and the tribe had standing to rescind their consent because
the adoption order had not been finalized. The court reasoned
that because the minor children were of Indian heritage, the
Indian Child Welfare Act (ICWA), 25 USC 1901 et seq., and the
Michigan Indian Family Preservation Act (MIFPA), MCL 712B.1
et seq., controlled over the conflicting provisions of the adoption
code. Respondent father then filed a notice in the Macomb Circuit
Court to withdraw his prior consent to the termination of his
parental rights and demanded the return of the children under
MCL 712B.13(3) of MIFPA. The court denied respondent father’s
withdrawal request, reasoning that MCL 712B.13(3) did not
apply because respondent father had not voluntarily consented to
placement for purposes of adoption under MCL 712B.13(3) but
instead had released his parental rights to the minor children to
DHHS under MCL 710.28. In Docket No. 334095, petitioners
appealed the Oakland Circuit Court order denying their adoption
petition and the order rescinding the order that had placed the
children with petitioners. In Docket No. 335932, respondent
father appealed by delayed leave granted the Macomb Circuit
Court order that denied his motion to withdraw his consent to
terminate his parental rights and for return of the children. The
Court of Appeals consolidated the cases.

The Court of Appeals held:

1. Under MCL 710.51(1) of the adoption code, following a
consent to adoption, the circuit court must enter an order termi-
nating the rights of the child’s parent or parents, if there was
parental consent, or the rights of any person in loco parentis, if
there was a consent by other than parents; the court must
approve adoptive placement of the child with the petitioning
party if the court is satisfied that the consent to adoption was
genuine, that the person or persons signing the consent have
legal authority to do so, and that the best interests of the child
will be served by the adoption. MCL 710.51(3) provides that once
the court enters an order terminating the rights of parents or a
person in loco parentis, the consent to adoption executed under
MCL 710.43 may not be withdrawn. Accordingly, while MCL
400.209(1) grants the MCI superintendent the power to consent
to the adoption of a child committed to the institute, that consent
may not be withdrawn after the court terminates its rights and
enters an order placing the child for adoption. In this case, MCI
lost authority to withdraw its MCL 710.43(1)(b) consent to
petitioners’ adoption of the children after the Oakland Circuit
Court terminated the institute’s rights in February 2016 and
placed the children with petitioners.
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2. Under 25 USC 1913(c) of ICWA, in any voluntary proceed-
ing for termination of parental rights to, or adoptive placement of,
an Indian child, the parent may withdraw his or her consent for
any reason before a final order of termination or adoption is
entered. In contrast, MCL 712B.13(1) of MIFPA provides that
when an Indian child’s parent consents to adoptive placement or
the termination of his or her parental rights for the express
purpose of adoption, the parent must execute a release under
MCL 710.28 and MCL 710.29, or consent under MCL 710.43 and
MCL 710.44. Under MCL 712B.13(3), if the placement is for
purposes of adoption, a consent under MCL 712B.13(1) of the
Indian child’s parent must be executed in conjunction with either
a consent to adopt, as required by MCL 710.43 and MCL 710.44,
or a release, as required by MCL 710.28 and MCL 710.29. Under
MCL 712B.13(3), a party who executes a consent under MCL
712B.13(1) may withdraw his or her consent at any time before
the final order of adoption is entered. In this case, the Oakland
Circuit Court correctly concluded that neither HAW nor the tribe
had authority under ICWA to withdraw consent to petitioners’
adoption of the minor children because 25 USC 1913(c) of ICWA
grants that authority only to a child’s parents. The Oakland
Circuit Court erred, however, by concluding that HAW and the
tribe had authority under MIFPA to withdraw their original
consent to the adoption. Under MCL 712B.13(3) of MIFPA, only a
parent has the power to withdraw his or her consent to an
adoptive placement under MCL 712B.13(1), not an Indian custo-
dian. Moreover, even if an Indian custodian could withdraw
consent to an adoptive placement made under MCL 712B.13(1),
neither HAW nor the tribe was an Indian custodian for purposes
of MIFPA because the minor children were wards of the court
after the Oakland Circuit Court terminated MCI’s rights and
placed the children with petitioners for purposes of adoption;
HAW and the tribe never had custody of the children, a require-
ment under MCL 712B.3(n) to be an Indian custodian. Accord-
ingly, the Oakland Circuit Court erred by rescinding the order
that had placed the children with petitioners for adoption on the
basis of HAW and the tribe’s withdrawal of consent. HAW and the
tribe did not have authority under ICWA and MIFPA to withdraw
consent after the Oakland Circuit Court terminated MCI’s rights
and placed the children with petitioners for adoption, and MCL
710.51(3)—which precludes withdrawal of consent after MCI’s
rights were terminated—controlled. The Oakland Circuit Court
also erred by relying on standing to support its decision to rescind
the order that placed the children with petitioners for adoption;
although HAW and the tribe had standing to intervene in this
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case under ICWA, 25 USC 1911(c), and MIFPA, MCL 712B.7(6),
their interest in the children’s placement did not confer a statu-
tory right to withdraw consent.

3. Under 25 USC 1915(a) of ICWA, when an Indian child is
placed for adoption under state law, absent good cause to the
contrary, a preference must be given to a placement with a
member of the child’s extended family, other members of the
Indian child’s tribe, or other Indian families. However, the ICWA
adoptive placement preferences do not apply unless an alterna-
tive party formally sought to adopt the child. In this case, because
there was no pending adoption petition of an alternative party
who was eligible to be preferred under 25 USC 1915(a), the
Oakland Circuit Court erred by relying on the ICWA adoptive
placement preferences to support its decision to rescind the
adoptive placement order.

4. MCL 712B.23 of MIFPA provides that absent good cause,
adoptive placement of an Indian child must be with a member of
the child’s extended family, a member of the Indian child’s tribe,
or an Indian family, in that order of preference. However, MCL
712B.23(6) allows a tribe to establish a different order of prefer-
ence that DHHS or the court must follow. In this case, the tribe’s
own order of preference included a placement for the best inter-
ests of the child if approved by the tribe’s child welfare committee.
Under MCL 712B.23(4), a circuit court must address efforts to
place the children in accordance with MCL 712B.23 until the
placement meets the requirements of Section 23. Because the
child welfare committee concluded that it was in the minor
children’s best interests to be placed with petitioner for adoption,
the Oakland Circuit Court complied with MCL 712B.23 when it
placed the children with petitioners; the tribe’s preferences and
the MCL 712B.23 preferences were not relevant after the minor
children were placed with petitioners for adoption.

5. The Oakland Circuit Court erred by granting HAW and the
tribe’s motion to withdraw consent on the basis that its decision
was controlled by ICWA and also erred by rescinding the order
that had placed the minor children with petitioners for adoption.
On remand, when considering whether to approve placement of
the minor children with petitioners, the court was required to
determine under MCL 710.51(1)(b) whether petitioners’ adoption
of the minor children was in the children’s best interests. Before
entering an order of adoption, the court was also required to
consider under MCL 710.56(1) whether circumstances had arisen
that made the adoption undesirable. HAW and the tribe’s motion
to rescind the placement order was not a motion for rehearing
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under MCR 3.806 and MCL 710.64(1), and the court was not
excused from making the best-interest determination.

6. Under MCL 712B.13(1), a parent may consent to adoptive
placement or the termination of his or her parental rights for the
express purpose of adoption by executing a release under MCL
710.28 and MCL 710.29, or consent under MCL 710.43 and MCL
710.44. MCL 712B.13(3) provides that if the placement is for
purposes of adoption, a parent’s consent under MCL 712B.13(1)
must be executed in conjunction with either a consent to adopt, as
required by MCL 710.43 and MCL 710.44, or a release, as
required by MCL 710.28 and MCL 710.29. The Legislature’s use
of the words “in conjunction with” indicates that executing
consent under MCL 712B.13(1) is a separate obligation from
executing consent to adopt under MCL 710.43 and MCL 710.44,
or executing a release under MCL 710.28 and MCL 710.29. Under
MCL 712B.13(3), a parent may withdraw a consent made under
MCL 712B.13(1) at any time before a final order of adoption is
entered. In this case, the Macomb Circuit Court reached the
correct result by rejecting respondent father’s request to with-
draw his consent under MCL 712B.13(3) but for the wrong
reason. Respondent father released his parental rights under
MCL 710.28 and MCL 710.29; he did not execute a consent under
MCL 712B.13(1). Accordingly, respondent father did not meet the
MCL 712B.13(3) requirements, and the withdrawal provisions of
that subsection did not apply.

7. MCL 712B.13(5) provides that a release executed under
MCL 710.28 and MCL 710.29 during a child protective proceeding
brought under MCL 712A.2(b) is subject to MCL 712B.15, and the
court is required to make a finding that culturally appropriate
services were offered. Because MCL 712B.13(5) and MCL 712B.15
of MIFPA do not contain provisions regarding whether a parent
who executed a release under MCL 710.28 and MCL 710.29 during
a child protective proceeding brought under MCL 712A.2(b) can
withdraw the release, it was instructive to refer to the withdrawal
provisions of ICWA and the adoption code because they address the
same subject matter as, and share a common purpose with,
MIFPA. Respondent father could not revoke the consent to release
his parental rights under 25 USC 1913(c) of ICWA because the
final adoption order had already been entered. Respondent father
could not revoke the release of his parental rights under the
adoption code either because he did not file a petition with DHHS
or the child-placing agency requesting such revocation or timely
file a motion as required by MCL 710.64; accordingly, he could not
revoke the release under MCL 710.29(12). Because respondent



2017] In re JJW 93

father did not have a right under MIFPA, ICWA, or the adoption
code to revoke the release of his parental rights, the Macomb
Circuit Court correctly denied his motion to withdraw the release
and for return of the children.

In Docket No. 334095, order rescinding order that placed the
children with petitioners vacated, order denying petitioners’
adoption petition vacated, and case remanded for further pro-
ceedings. In Docket No. 335932, order affirmed.

1. ADOPTION — MICHIGAN CHILDREN’S INSTITUTE — WITHDRAWAL OF CONSENT TO
ADOPTION — TIMING.

MCL 400.209(1) grants the superintendent of the Michigan Chil-
dren’s Institute the power to consent to the adoption of a child
committed to the institute; the superintendent may not withdraw
his or her consent under MCL 710.43 of the Michigan Adoption
Code, MCL 710.21 et seq., to the adoption of a child after the court
enters an order terminating the institute’s rights to the child
(MCL 710.51(3)).

2. ADOPTION — MICHIGAN INDIAN FAMILY PRESERVATION ACT — CONSENT TO
ADOPTIVE PLACEMENT OR TERMINATION OF PARENTAL RIGHTS — WITH-
DRAWAL OF CONSENT.

Under MCL 712B.13(3) of the Michigan Indian Family Preserva-
tion Act, MCL 712B.1 et seq., only a parent has the power to
withdraw his or her consent to the adoptive placement of, or the
termination of parental rights to, an Indian child that was made
under MCL 712B.13(1); an Indian tribe may not withdraw the
consent made by a parent under MCL 712B.13(1).

3. ADOPTION — MICHIGAN INDIAN FAMILY PRESERVATION ACT — PLACEMENT
PREFERENCES — NO CONSIDERATION AFTER PLACEMENT FOR ADOPTION.

A court must consider the placement preferences set forth in the
Michigan Indian Family Preservation Act, MCL 712B.1 et seq.,
when considering the adoptive placement of an Indian child, but
those preferences are no longer relevant after the Indian child is
placed for adoption (MCL 712B.23(2), (4), and (6)).

Docket No. 334095:

Angela Sherigan for petitioners.

Hertz Schram PC (by Lisa D. Stern and Matthew J.
Turchyn) for Hands Across the Water, Inc.
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Elizabeth A. Eggert for the Sault Ste. Marie Tribe of
Chippewa Indians.

Karen Gullberg Cook for the minor children.
Docket No. 335932:

Eric J. Smith, Prosecuting Attorney, Joshua D.
Abbott, Chief Appellate Attorney, and John Paul Hunt,
Assistant Prosecuting Attorney, for the Department of
Health and Human Services.

Michigan Indian Legal Services (by Cameron Ann
Fraser and James A. Keedy) for respondent.

Before: SAWYER, P.J., and SAAD and RIORDAN, JJ.

PER CURIAM. In Docket No. 334095, petitioners, fos-
ter mothers (collectively, petitioners), appeal as of right
an Oakland Circuit Court order denying their petition
to adopt JJW and ELW (collectively, the children). The
children’s biological father, intervenor, is a member of
the Sault Ste. Marie Tribe of Chippewa Indians (the
Tribe), which was also an intervening party in the
lower court proceedings. The children are eligible for
membership in the Tribe. In addition to challenging
the order denying the petition to adopt, petitioners also
challenge an earlier order rescinding the order that
had placed the children with them for purposes of
adoption on the basis of the withdrawal of consent by
the child-placing agency and the Tribe.

In Docket No. 335932, respondent, the children’s
biological father (respondent father), appeals by leave
granted! a subsequent order from the Macomb Circuit

Y In re Williams, Minors, unpublished order of the Court of Appeals,
entered December 19, 2016 (Docket No. 335932).
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Court denying his motion to withdraw his consent to
terminate his parental rights and for return of the
children.

Because the children are eligible for membership in
the Tribe, the parties’ claims on appeal implicate the
Indian Child Welfare Act (ICWA), 25 USC 1901 et seq.,
and the Michigan Indian Family Preservation Act
(MIFPA), MCL 712B.1 et seq. ICWA establishes mini-
mum federal standards for the placement of Indian
children in foster or adoptive homes that “reflect the
unique values of Indian culture.” 25 USC 1902. Like-
wise, the Michigan Legislature enacted MIFPA, with
the purpose of protecting “the best interests of Indian
children and promot[ing] the stability and security of
Indian tribes and families.” MCL 712B.5(a). There is no
dispute that the children in this case are Indian chil-
dren under both ICWA and MIFPA. See 25 USC 1903(4)
and MCL 712B.3(k).

In Docket No. 335392, we affirm the Macomb Circuit
Court’s order denying respondent father’s motion to
withdraw consent to terminate his parental rights and
for return of the children because he does not have a
right to withdraw his consent under MIFPA, specifically
MCL 712B.13, ICWA, or the Michigan Adoption Code,
MCL 710.21 et seq. In Docket No. 334095, we vacate the
Oakland Circuit Court’s order rescinding the order that
had placed the children with petitioners because we
conclude that neither ICWA nor MIFPA permits rescis-
sion of a placement order due to a change in consent by
a child-placing agency or tribe after entry of the place-
ment order. Because the Oakland Circuit Court did not
rule on the factual issue whether adoption was in the
children’s best interests, or whether circumstances had
arisen that made adoption undesirable, we vacate the
order denying petitioners’ petition for adoption and
remand for further proceedings.
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I. FACTS AND PROCEDURAL HISTORY

In August 2012, the Department of Health and
Human Services (DHHS) filed a petition in the Ma-
comb Circuit Court, requesting that the court take
jurisdiction over the two-year-old JJW and newborn
ELW, whose meconium screen tested positive for THC,
opiates, and cocaine. Both biological parents, respon-
dent father and the mother, admitted that they had
relapsed into substance abuse. The children were re-
moved from their biological parents’ care and placed
with petitioners on August 13, 2012.

Nearly three years later, in May 2015, respondent
father signed a form titled, “RELEASE OF CHILD BY
PARENT.” It provided, in relevant part:

2. . . . I voluntarily give up permanently all of my
parental rights to my child.

3. I understand my right to request a rehearing or to
appeal within 21 days after an order is entered terminat-
ing my parental rights.

4. T have not received or been promised any money or
anything of value for the release of my child except for
charges and fees approved by the court.

5. Of my own free will, I give up completely and
permanently my parental rights to my child, and I release
my child to Michigan Department of Human Services for
the purpose of adoption.

The statutes and court rule listed at the bottom of the
release form are: “MCL 710.28, MCL 710.29, MCL
710.54, 25 USC 1913(a), [and] MCR 3.801.” The chil-
dren’s mother executed the same document on the
same day. At the hearing regarding the release, the
biological parents waived any right to a judge. The
biological parents explained that they could not pro-
vide for their children and that the current placement



2017] In re JJW 97

with petitioners was “working out good.” The referee
advised them that there was no guarantee who the
children would be placed with, and respondent father
replied, “Right.” Following the release of parental
rights, the Macomb Circuit Court entered an order
terminating the biological parents’ rights to the chil-
dren and also continuing the children’s placement with
petitioners. The Macomb Circuit Court committed the
children to the Michigan Children’s Institute (MCI) for
further case planning.?

Petitioners have four other biological and adopted
children in their family. Throughout the period of time
shortly after the children’s placement with petitioners
in 2012 until petitioners filed a petition for adoption in
December 2015, respondent Hands Across the Water
(HAW) investigated a number of reports involving the
foster family, and various safety plans and corrective
action plans were implemented. Mary E. Rossman, the
Superintendent of MCI, nevertheless voluntarily con-
sented to the adoption of the children by petitioners. In
addition, the Tribe approved of the adoption “with
reservations.”

On February 2, 2016, the Oakland Circuit Court
terminated the rights of MCI after finding that the
consent to adoption was genuine, that it was given
with legal authority, and that the best interests of the
children would be served by the adoption. After con-
sent, the court entered an order placing both children
with petitioners.

On February 22, 2016, HAW wrote a letter to the
Oakland Circuit Court, asking it to rescind the order
placing the children with petitioners and not to finalize

2 The record shows continued monitoring of the children’s placement
by the Macomb Circuit Court, but adoption proceedings involving
petitioners later proceeded in the Oakland Circuit Court.
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the adoption. In the letter, HAW detailed previous
allegations and action plans and noted new allega-
tions? that suggested that the foster family would be
unable to meet the needs of all the children in the
home. On March 7, 2016, the Tribe wrote to the
Oakland Circuit Court supporting HAW’s recommen-
dation to oppose the adoption of the children by peti-
tioners.

At a hearing on April 29, 2016, the Oakland Circuit
Court judge suggested that she had little discretion in
this matter because, under ICWA, any parent or In-
dian tribe could withdraw consent to placement at any
time, and upon withdrawal, the child would be re-
turned to the parent or tribe. The judge stated that she
was “irritated and frustrated” that HAW had not done
its job to recognize the problems with the placement
earlier, before the children were “going to be ripped out
of this home.” The judge then requested additional
briefing.

On June 14, 2016, the Oakland Circuit Court en-
tered an opinion and order providing, in relevant part:

Consents to adoption may be executed by “the autho-
rized representative of the department or his or her
designee or of a child placing agency to whom the child has
been permanently committed by an order of the court
and/or by the court . .. having permanent custody of the
child.” MCL 710.43. Under ICWA Section 1913(c), parents
may withdraw consent to adoptive placement for any
reason at any time prior to the entry of a final decree of
adoption. See In re Kiogima, 189 Mich App 6[; 472 NW2d
13] (1991). Similarly, under MIFPA, “a parent or Indian
custodian who executes a consent” for placement for
purposes of adoption “may withdraw his or her consent at

3 Anew corrective action plan was created for one new allegation, but
HAW concluded that the foster family was following safety plans already
instituted regarding the second new allegation.
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any time before entry of a final order of adoption by filing
a written demand requesting the return of the child.”
MCL 712B.13(3) (emphasis added). “Once a demand is
filed with the court, the court shall order the return of the
child.” Id. Importantly, withdrawal of consent by a parent
or Indian custodian “constitutes a withdrawal of...a
consent to adopt executed under” MCL 710.43, cited
above. MCL 712B.13(3).

In Oglaga Sioux Tribe [sic], the court at issue held
that “Tribes have parens patriae standing to bring [an]
action” on par with that of a biological parent. [Oglala
Sioux Tribe v Van Hunnick, 993 F Supp 2d 1017, 1027-
1028 (D SD, 2014).] The Court reasoned that ICWA was
enacted to “ ‘protect the best interests of Indian children
and to promote the stability and security of Indian tribes
and families.”” Id. (quoting ICWA sec 1902).

The Court’s Findings

Based on the legal authority cited above, the Court has
no choice but to grant the Agency’s and the Tribe’s request
to set aside the Order. The Court notes that Petitioners’
citation of MCL 710.51 is inapplicable here, as Minors are
of Indian heritage such that ICWA and MIFPA supersede
any and all conflicting provisions of the Michigan Adop-
tion Code. The Court notes that the Agency and the Tribe
both have standing to rescind the Order and that their
authority to do so still exists because the finalization of
Minors’ adoption has not yet occurred. While ICWA only
specifically addresses a parent’s right to revoke consent to
adoption, the Court notes that MIFPA expressly expands
the authority to a Minor’s Indian custodian and then
provides that an agency’s consent to adopt is akin to a
parent’s and/or an Indian custodian’s consent. Finally, the
Court notes that the Court’s finding is corroborated by
ICWA’s stated intent, as the Act was created to protect a
tribe’s stability and security by giving deferential prefer-
ence to a minor’s tribe.

The Court notes that it does not make this finding
without apprehension, as Minors have resided with Peti-

99
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tioners for most of Minors’ young lives. As a result, the
Court deems it necessary to schedule a hearing as soon as
possible to determine the details of removing Minors from
Petitioners’ residence and ensuring that said removal is
performed to reduce any potential trauma on Minors, as
well as Petitioners.

On June 21, 2016, the Oakland Circuit Court recom-
mitted the children to MCI and denied petitioners’
petition for adoption. By that time, the children (ages
almost four and six) had lived with petitioners approxi-
mately four years.

Following the order rescinding the order that had
placed the children with petitioners, respondent father
filed a notice in the Macomb Circuit Court to withdraw
consent to the termination of his parental rights and a
demand requesting the return of the children pursuant
to MCL 712B.13(3). Respondent father stated that he
had voluntarily relinquished his parental rights to the
children to allow petitioners to adopt them, but the
Oakland Circuit Court had recently denied their peti-
tion for adoption.

The Macomb Circuit Court refused to withdraw
respondent father’s consent and ruled that MCL
712B.13(83) did not apply because respondent father
released his rights to DHHS, he did not voluntarily
consent to placement for purposes of adoption under
MCL 712B.13(3). In other words, the court disagreed
with respondent father’s claim that he had consented
to the adoptive placement with petitioners. The court
concluded that instead MCL 712B.13(5) applied to the
release in this case. The court reasoned that although
MCL 712B.13(5) refers to MCL 712B.15 (which gov-
erns the removal of an Indian child), the latter statute
does not cover withdrawal of a parent’s consent to
adoption. Accordingly, the court referred to ICWA and
In re Kiogima, 189 Mich App 6; 472 NW2d 13 (1991),
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which only allow rescission of a release before termi-
nation of parental rights. Citing In re Dependency of
MD, 110 Wash App 524; 42 P3d 424 (2002), the court
further reasoned that allowing the release to be
rescinded at any time would make court orders ter-
minating parental rights conditional and meaning-
less.

II. DOCKET NO. 334095 — PETITIONERS’ APPEAL

The primary questions presented in petitioners’ ap-
peal concern who has authority to give consent to the
adoptive placement, and whether ICWA or MIFPA
permit HAW or the Tribe to withdraw consent after the
order placing the children is entered.

In In re KMN, 309 Mich App 274, 286; 870 NW2d 75
(2015), this Court observed:

“The primary goal when interpreting a statute is to
ascertain and give effect to the Legislature’s intent. Mich
Ed Ass’n v Secretary of State (On Rehearing), 489 Mich
194, 217-218; 801 NW2d 35 (2011). ‘The words contained
in a statute provide us with the most reliable evidence of
the Legislature’s intent.” Green v Ziegelman, 282 Mich
App 292, 301; 767 NW2d 660 (2009). ‘[Sltatutory provi-
sions are not to be read in isolation; rather, context
matters, and thus statutory provisions are to be read as
a whole.” Robinson v City of Lansing, 486 Mich 1, 15; 782
NW2d 171 (2010) (emphasis omitted). If statutory lan-
guage is unambiguous, the Legislature is presumed to
have intended the plain meaning of the statute. Fleet
Business Credit, LLC v Krapohl Ford Lincoln Mercury
Co, 274 Mich App 584, 591; 735 NW2d 644 (2007). An
unambiguous statute must be enforced as written. Fluor
Enterprises, Inc v Dep’t of Treasury, 477 Mich 170, 174;
730 NW2d 722 (2007).” [Quoting Hoffenblum v Hoffen-
blum, 308 Mich App 102, 109-110; 863 NW2d 352 (2014)
(alteration in original).]



102 320 MicH APP 88 [June

“Statutes that relate to the same subject matter or
share a common purpose are in pari materia and must
be read together as one law . . . to effectuate the legis-
lative purpose as found in harmonious statutes.” In re
Project Cost & Special Assessment Roll for Chappel
Dam, 282 Mich App 142, 148; 762 NW2d 192 (2009). “If
two statutes lend themselves to a construction that
avoids conflict, that construction should control.” Id.
“When two statutes are in pari materia but conflict
with one another on a particular issue, the more
specific statute must control over the more general
statute.” Donkers v Kovach, 277 Mich App 366, 371,
745 NW2d 154 (2007).

A. MCI'S AUTHORITY TO WITHDRAW CONSENT

After the children’s biological parents released their
parental rights to DHHS, the children were committed
to MCI. According to MCL 400.203(1), the superinten-
dent of MCI “shall represent the state as guardian of
each child....” The MCI superintendent “has the
power to make decisions on behalf of a child committed
to the institute” and is authorized to consent to that
child’s adoption. MCL 400.203(2) and MCL 400.209(1);
see also MCL 710.43(1)(e) (stating that consent to
adoption shall be executed by the guardian of a child).
MCL 710.51 addresses the procedure that follows a
consent to adoption and provides, in relevant part:

(1) Not later than 14 days after receipt of the report of
investigation, except as provided in subsections (2) and
(5), the judge shall examine the report and shall enter an
order terminating the rights of the child’s parent or
parents, if there was a parental consent, or the rights of
any person in loco parentis, if there was a consent by other
than parents, and approve placement of the child with the
petitioner if the judge is satisfied as to both of the
following:
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(a) The genuineness of consent to the adoption and the
legal authority of the person or persons signing the
consent.

(b) The best interests of the adoptee will be served by
the adoption.

(3) Upon entry of an order terminating rights of parents
or persons in loco parentis, a child is a ward of the court
and a consent to adoption executed under [MCL 710.43]
shall not be withdrawn after the order is entered.

The DHHS Adoption Services Manual* similarly ex-
plains:

After consent to adopt has been issued to an adoptive
family, the family may file a petition to adopt with the
court. If circumstances develop that cause the adoption
worker to determine that adoption by the family who has
received consent would not be in the best interests of the
child, the adoption worker must document in writing the
reasons and immediately provide this documentation to
the Michigan Children’s Institute (MCI) superintendent
or his or her designee that the request for consent is
withdrawn.

Consent may be withdrawn at any time up until the
court has issued an order terminating the rights of the
Department of Human Services (DHS). If the court has
issued an order terminating the rights of DHS and an
order placing the child for adoption, the child is no longer
under the supervision of MCI and the MCI superintendent
or his or her designee does not have authority to withdraw
consent.

4 DHHS, Adoption Services Manual, ADM 0840, Withdrawal of Con-
sent for Michigan Children’s Institute Wards (October 1, 2013), available
at <https://dhhs.michigan.gov/OLMWEB/EX/AD/Public/ADM/0804.pdf#
pagemode=bookmarks> (accessed June 7, 2017) [https://perma.cc/6 ETB-
UKGI].
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Pursuant to the plain language of MCL 400.203(2) and
MCL 400.209, MCI had authority to consent to peti-
tioners’ adoption of the children. After the Oakland
Circuit Court terminated MCTI’s rights and entered an
order placing the children with petitioners on Febru-
ary 2, 2016, MCI lost any authority to withdraw
consent.

B. WITHDRAWING CONSENT UNDER ICWA AND MIFPA

Even though MCI lost authority to withdraw con-
sent after the February 2, 2016 order, we must still
determine whether either HAW or the Tribe retained
such authority given that the children are Indian
children for purposes of ICWA and MIFPA. Again, MCL
710.51(3) provides that consent to adoption “shall not
be withdrawn” after an order is entered terminating
the rights of parents or persons in loco parentis.
Quoting from and combining portions of MCL
712B.13(1) and (3), the Oakland Circuit Court never-
theless concluded:

The Court notes that the Agency and the Tribe both
have standing to rescind the Order and that their author-
ity to do so still exists because the finalization of Minors’
adoption has not yet occurred. While ICWA only specifi-
cally addresses a parent’s right to revoke consent to
adoption, the Court notes that MIFPA expressly expands
the authority to a Minor’s Indian custodian and then
provides that an agency’s consent to adopt is akin to a
parent’s and/or an Indian custodian’s consent.

The Oakland Circuit Court correctly concluded that
neither HAW nor the Tribe established any authority
to withdraw consent under ICWA. Rather, ICWA gives
the parent of an Indian child the power to withdraw
consent in a voluntary proceeding. 25 USC 1913(c)
provides:
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In any voluntary proceeding for termination of parental
rights to, or adoptive placement of, an Indian child, the
consent of the parent may be withdrawn for any reason at
any time prior to the entry of a final decree of termination
or adoption, as the case may be, and the child shall be
returned to the parent.

The Oakland Circuit Court erred by concluding that
both HAW and the Tribe had authority to withdraw
consent under MIFPA. MIFPA addresses withdrawal
of consent to both guardianship and adoptive place-
ment in MCL 712B.13, which provides in relevant part:

(1) If both parents or Indian custodian voluntarily
consent to a petition for guardianship under section 5204
or 5205 of the estates and protected individuals code, 1998
PA 386, MCL 700.5204 and 700.5205, or if a parent
consents to adoptive placement or the termination of his
or her parental rights for the express purpose of adoption
by executing a release under [MCL 710.28 and MCL
710.29] or consent under [MCL 710.43 and MCL 710.44],
the following requirements must be met:

(a) To be valid, consent under this section must be
executed on a form approved by the state court adminis-
trative office, in writing, recorded before a judge of a court
of competent jurisdiction, and accompanied by the presid-
ing judge’s certificate that the terms and consequences of
the consent were fully explained in detail and were fully
understood by the parent or Indian custodian. The court
shall also certify that either the parent or Indian custo-
dian fully understood the explanation in English or that it
was interpreted into a language that the parent or Indian
custodian understood. Any consent given before, or within
10 days after, birth of the Indian child is not valid.

(b) Notice of the pending proceeding must be given as
prescribed by Michigan supreme court rule, the Indian
child welfare act, and [MCL 712B.9].

(¢) The voluntary custody proceeding shall be con-
ducted in accordance with Michigan supreme court rules
and the following statutes:
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(i) In a guardianship proceeding under section 5204 or
5205 of the estates and protected individuals code, 1998
PA 386, MCL 700.5204 and 700.5205, [MCL 712B.25] also
applies.

(z7) In an adoption proceeding, [MCL 712B.27] also
applies.

(3) If the placement is for purposes of adoption, a
consent under subsection (1) of the Indian child’s parent
must be executed in conjunction with either a consent to
adopt, as required by [MCL 710.43 and MCL 710.44], or a
release, as required by [MCL 710.28 and MCL 710.29]. A
parent who executes a consent under this section may
withdraw his or her consent at any time before entry of a
final order of adoption by filing a written demand request-
ing the return of the Indian child. Once a demand is filed
with the court, the court shall order the return of the
Indian child. Withdrawal of consent under this section
constitutes a withdrawal of a release executed under
[MCL 710.28 and MCL 710.29] or a consent to adopt
executed under [MCL 710.43 and MCL 710.44].

(4) A parent or Indian custodian who executes a consent
under this section for the purpose of guardianship may
withdraw his or her consent at any time by sending
written notice to the court substantially in compliance on
a form approved by the state court administrative office
that the parent or Indian custodian revokes consent and
wants his or her Indian child returned.

(5) A release executed under [MCL 710.28 and MCL
710.29] during a pendency of a proceeding under [MCL
712A.2(b)] is subject to [MCL 712B.15]. If the release
follows the initiation of a proceeding under [MCL
712A.2(b)], the court shall make a finding that culturally
appropriate services were offered.

(6) A parent who executes a consent to adoption under
[MCL 710.43 and MCL 710.44] may withdraw that con-
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sent at any time before entry of a final order for adoption
by filing notification of the withdrawal of consent with the
court.

None of the parties on appeal argue that the Oak-
land Circuit Court was correct in concluding that HAW
and the Tribe could withdraw their consent as Indian
custodians under MCL 712B.13. Indeed, the Tribe
concedes that “[t]he trial court was not bound to follow
the Tribe’s objection . ...” We agree that the circuit
court’s interpretation is contrary to the plain language
of the statute for several reasons. First, as discussed
further in Part III of this opinion, the power to with-
draw consent to an adoptive placement made under
MCL 712B.13(3) is only expressly provided to parents.
The plain language of the statute does not permit an
Indian custodian to withdraw such consent to an
adoptive placement. Rather, references to an Indian
custodian in MCL 712B.13 relate only to consent for
purposes of guardianship, not adoption, which is rel-
evant to this case. See MCL 712B.13(1) and (4).

Second, even if an Indian custodian could withdraw
consent to an adoptive placement made under MCL
712B.13(1), neither HAW nor the Tribe constitutes an
Indian custodian under MIFPA. Pursuant to MCL
712B.3(n), “ ‘Indian custodian’ means any Indian per-
son who has custody of an Indian child under tribal law
or custom or under state law or to whom temporary
physical care, custody, and control have been trans-
ferred by the Indian child’s parent.” The children were
wards of the court after it terminated MCI’s rights and
placed the children with petitioners for purposes of
adoption. MCL 710.51(3). Therefore, neither HAW nor
the Tribe had custody of the children. Moreover, HAW
is not an “Indian person” for purposes of MIFPA.
Rather, a “‘[c]hild placing agency’ means a private
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organization licensed under 1973 PA 116, MCL
722.111 to 722.128, to place children for adoption.”
MCL 710.22(k). Similarly, the Tribe is not a single
“Indian person.” “ ‘Indian tribe’ or ‘tribe’ means any
Indian tribe, band, nation, or other organized group
or community of Indians recognized as eligible for the
services provided to Indians by the secretary because
of their status as Indians . ...” MCL 712B.3(0). The
Legislature’s distinct use of the terms “Indian custo-
dian,” “agency,” and “tribe” throughout MIFPA dem-
onstrates its intent that the terms are not inter-
changeable. See, e.g., MCL 712B.7(3), MCL 712B.9,
and MCL 712B.15(5).

Because neither ICWA nor MIFPA granted authority
to HAW or the Tribe to withdraw consent after entry of
the order terminating MCI’s rights and placing the
children, MCL 710.51(3)—which precludes the with-
drawal of consent after the order terminating MCI’s
rights—controls. The Oakland Circuit Court erred by
concluding that the withdrawal of HAW’s or the Tribe’s
consent could have any effect on the order placing the
children with petitioners.

C. STANDING

To support its conclusion that the Tribe’s withdrawal
of consent could affect the order placing the children,
the Oakland Circuit Court also cited Oglala Sioux
Tribe, 993 F Supp 2d 1017.5 In that case, the federal
district court for the district of South Dakota ruled that
when tribes assert claims on behalf of all of the
sovereign’s citizens, they have parens patriae standing
to bring an action to litigate due process and ICWA

5 “Decisions from lower federal courts are not binding but may be
considered persuasive.” Truel v Dearborn, 291 Mich App 125, 136 n 3;
804 NW2d 744 (2010).
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violations. Id. at 1027-1028. “Parens patriae ‘is a con-
cept of standing utilized to protect those quasi-
sovereign interests such as health, comfort and welfare
of the people, interstate water rights, general economy
of the state, etc.”” Coldsprings Twp v Kalkaska Co
Zoning Bd of Appeals, 279 Mich App 25, 29; 755 NW2d
553 (2008), quoting Black’s Law Dictionary (6th ed).
There is no question that the Tribe has standing in this
case. ICWA and MIFPA both allow a tribe to intervene.
See 25 USC 1911(c) and MCL 712B.7(6). But “[s]tand-
ing in no way depends on the merits of the case.”
Trademark Props of Mich, LLC v Fed Nat’l Mtg Ass’n,
308 Mich App 132, 136; 863 NW2d 344 (2014) (quota-
tion marks and citation omitted). The mere fact that
the Tribe has an interest in the placement of Indian
children under ICWA and MIFPA does not confer a
statutory right to withdraw consent. The Oakland
Circuit Court erred by relying on standing to support
its decision to rescind the order that placed the chil-
dren with petitioners for adoption.

D. PLACEMENT PREFERENCES

The Oakland Circuit Court also determined that
allowing the Tribe’s withdrawal of consent to affect the
order placing the children was consistent with “ICWA’s
stated intent, as the Act was created to protect a tribe’s
stability and security by giving deferential preference
to a minor’s tribe.” We conclude that ICWA placement
preferences have no bearing on this case.® 25 USC
1915(a) provides that “[i]ln any adoptive placement of
an Indian child under State law, a preference shall be
given, in the absence of good cause to the contrary, to a

5 We note that neither HAW nor the Tribe argues that any placement-
preference provisions in ICWA or MIFPA apply.
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placement with (1) a member of the child’s extended
family; (2) other members of the Indian child’s tribe; or
(3) other Indian families.”

In Adoptive Couple v Baby Girl, 570 US 637, 654;
133 S Ct 2552; 186 L Ed 2d 729 (2013), the United
States Supreme Court held that ICWA’s adoptive-
placement “preferences are inapplicable in cases
where no alternative party has formally sought to
adopt the child.” In Baby Girl, the biological father (a
member of an Indian tribe), who contested the child’s
placement with an adoptive couple and argued his
parental rights should not have been terminated, did
not seek to adopt the child in the lower court proceed-
ing. Id. at 643-645. Although there was testimony in
the record that the tribe had certified approximately
100 couples to be adoptive parents, none of those
couples had formally sought to adopt the child in the
state court. Id. at 655 n 12. Because there was no
preference to apply if no alternative party that was
eligible to be preferred under § 1915(a) had come
forward, the placement was affirmed. Id. at 654.
Similarly, here, there was no pending adoption peti-
tion of an alternative party who was eligible to be
preferred under 25 USC 1915(a). Thus, there was no
ICWA preference to apply, and this placement-
preference scheme under ICWA did not support the
court’s decision to rescind the order placing the chil-
dren.

The list of potential placements set forth in MCL
712B.23 of MIFPA also had no bearing after the chil-
dren were placed with petitioners. As this Court ex-
plained in In re KMN, 309 Mich App at 290:

MIFPA differs from ICWA in that it does not give a
preference to eligible parties over ineligible parties.
Rather, MIFPA requires that, absent good cause, the
adoptive placement must be either with a member of the
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child’s extended family, a member of the Indian child’s
tribe, or an Indian family, in that “order of preference.”
[Quoting MCL 712B.23(2).]

Or, under MCL 712B.23(6), “if the Indian child’s tribe
establishes a different order of preference, the depart-
ment or court ordering the placement shall follow the
tribe’s order of preference.” MCL 712B.23(4) addresses
deviation from the list of potential placements and the
court’s responsibility to investigate and eliminate pos-
sible placements until the placement meets MIFPA
requirements. The statute provides:

The court shall not find good cause to deviate from the
placement preferences stated in this section without first
ensuring that all possible placements required under this
section have been thoroughly investigated and eliminated.
All efforts made under this section must be provided to the
court in writing or stated on the record. The court shall
address efforts to place an Indian child in accordance with
this section at each hearing until the placement meets the
requirements of this section.

The Tribe created its own order of preference as
allowed under MCL 712B.23(6), which included a
placement for the best interests of the children as
approved by the Tribe’s Child Welfare Committee. The
Child Welfare Committee concluded that placement
with petitioners was in the children’s best interests.
Therefore, when the Oakland Circuit Court placed the
children with petitioners on February 2, 2016, the
court complied with MCL 712B.23. The court was only
required to address efforts to place the children “in
accordance with [MCL 712B.23] at each hearing until
the placement meets the requirements of this section.”
MCL 712B.23(4) (emphasis added). The word “until”
means “up to the time that: up to such time as.”
Merriam-Webster’s Collegiate Dictionary (11th ed). The
plain language of the statute requires compliance with
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the Tribe’s preference up to the time of the placement.
The Legislature did not impose any duty on the court
to ensure that the placement continued to satisfy the
Tribe’s preferences after the time of the placement.”
Therefore, the list of potential placements in MCL
712B.23 was inapposite at the time the Tribe moved to
withdraw consent because a proper placement had
already been made according to that statute.

E. BEST INTERESTS

HAW, the Tribe, and the guardian ad litem all argue
on appeal that, even if the withdrawal of consent by
HAW and the Tribe should have had no effect on the
order placing the children, the Oakland Circuit Court
nevertheless properly denied the petition to adopt
because the placement was not in the children’s best
interests, see MCL 710.21a(b) and MCL 710.22(g), and
because circumstances arose that made the adoption
undesirable, see MCL 710.56. We agree that the court
had the authority to deny the petition for adoption on
the basis that the adoption was undesirable. But no
such finding was made in this case. Therefore, remand
is required for the court to make the necessary factual
determinations regarding the desirability of the adop-
tion.

" The Tribe argues that changing its preference was its prerogative
under Mississippi Band of Choctaw Indians v Holyfield, 490 US 30; 109
S Ct 1597; 104 L Ed 2d 29 (1989). Although the Holyfield Court noted,
when interpreting the ICWA domicile provisions, that the purpose of
ICWA was to protect a tribe’s ability to assert its interest in its children,
id. at 51, Holyfield was decided before MIFPA was enacted. Moreover,
our interpretation of MIFPA allows the Tribe to assert its interest in the
children, but encourages stability and consistency in the decision
regarding placement once it is made. Regardless, as discussed further in
Part II(E), in this case, when the Tribe changed its mind, it was not
precluded from arguing that circumstances arose that made the adop-
tion undesirable.
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A general purpose of the Michigan Adoption Code is
“[t]lo provide procedures and services that will safe-
guard and promote the best interests of each adoptee
in need of adoption and that will protect the rights of
all parties concerned.” MCL 710.21a(b). MCL 710.51(1)
provides:

Not later than 14 days after receipt of the report of
investigation, except as provided in subsections (2) and
(5), the judge shall examine the report and shall enter an
order terminating the rights of the child’s parent or
parents, if there was a parental consent, or the rights of
any person in loco parentis, if there was a consent by other
than parents, and approve placement of the child with the
petitioner if the judge is satisfied as to both of the
following:

(a) The genuineness of consent to the adoption and the
legal authority of the person or persons signing the
consent.

(b) The best interests of the adoptee will be served by
the adoption.

MCL 710.56(1) provides in relevant part:

Except as otherwise provided in this subsection, 6
months after formal placement under [MCL 710.51], un-
less the court determines that circumstances have arisen
that make adoption undesirable, the court may enter an
order of adoption.

As petitioners argue on appeal, the Oakland Circuit
Court never made any findings that the adoption was
not in the children’s best interests or that circum-
stances arose that made the adoption undesirable.
Rather, at the hearing on April 29, 2016, the court
stated that it was bound by ICWA and had little
discretion. In its June 14, 2016 opinion and order, the
court rescinded the order placing the children with
petitioners on the basis of the withdrawal of consent,
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and then in its July 8, 2016 order, it denied petitioners’
petition for adoption. Although the parties claimed
below, as well as on appeal, that new allegations
affected the ability of the foster family to care for the
children, the court made no findings regarding the
allegations. Moreover, the court never weighed the
allegations against its finding that the children “have
resided with Petitioners for most of Minors’ young
lives.” This Court may only review issues not preserved
below if “a miscarriage of justice will result from a
failure to pass on them, or if the question is one of law
and all the facts necessary for its resolution have been
presented, or where necessary for a proper determina-
tion of the case.” Heydon v MediaOne of Southeast
Mich, Inc, 275 Mich App 267, 278; 739 NW2d 373
(2007) (quotation marks and citation omitted). Because
the Oakland Circuit Court did not rule on the factual
issue whether the adoption was in the children’s best
interests or whether circumstances had arisen that
made adoption undesirable, we decline to address this
issue on appeal and remand for further proceedings.

HAW argues that the court was excused from mak-
ing a best-interest determination because the motion
to rescind the order placing the children could be
treated as a motion for rehearing under MCR 3.806
and MCL 710.64(1), and this Court has ruled that trial
courts have discretion whether to address the chil-
dren’s best interests on rehearings of adoption proceed-
ings. Rehearing provisions in the court rules and the
Michigan Adoption Code require notice to all inter-
ested parties that a petition for rehearing has been
filed. MCR 3.806(A); MCL 710.64(1). Moreover, a trial
court must rule that good cause exists to grant a
rehearing. MCR 3.806(B). Contrary to HAW’s claim,
nothing in the record suggests that HAW requested a
rehearing when it sent the February 22, 2016 letter
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requesting that the court rescind the order placing the
children with petitioners, or even that the court treat
the letter as a petition for rehearing. In addition, the
court never found the requisite good cause for a rehear-
ing.?

III. DOCKET NO. 335932 — RESPONDENT FATHER’S APPEAL

The question presented in respondent father’s ap-
peal is whether MIFPA permits him to withdraw his
release of parental rights at any time before the final
order of adoption is entered. To resolve this question, it
is necessary to review MCL 712B.13 in its entirety.
That statute provides:

(1) If both parents or Indian custodian voluntarily
consent to a petition for guardianship under section 5204
or 5205 of the estates and protected individuals code, 1998
PA 386, MCL 700.5204 and 700.5205, or if a parent
consents to adoptive placement or the termination of his
or her parental rights for the express purpose of adoption
by executing a release under [MCL 710.28 and MCL
710.29], or consent under [MCL 710.43 and MCL 710.44],
the following requirements must be met:

(a) To be valid, consent under this section must be
executed on a form approved by the state court adminis-
trative office, in writing, recorded before a judge of a court
of competent jurisdiction, and accompanied by the presid-
ing judge’s certificate that the terms and consequences of
the consent were fully explained in detail and were fully
understood by the parent or Indian custodian. The court
shall also certify that either the parent or Indian custo-

8 On appeal, HAW cites In re KJS, unpublished opinion per curiam of
the Court of Appeals, issued April 21, 2016 (Docket No. 330722), for the
proposition that a party’s e-mail to the court can be treated as a petition
for a rehearing and argues that its February 22, 2016 letter was treated
similarly. First, In re KJS is not precedentially binding under MCR
7.215(C)(1). Second, in In re KJS, unpub op at 1, the party actually
requested rehearing. A similar request was not made in this case.
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dian fully understood the explanation in English or that it
was interpreted into a language that the parent or Indian
custodian understood. Any consent given before, or within
10 days after, birth of the Indian child is not valid.

(b) Notice of the pending proceeding must be given as
prescribed by Michigan supreme court rule, [[CWA], and
[MCL 712B.9].

(¢) The voluntary custody proceeding shall be con-
ducted in accordance with Michigan supreme court rules
and the following statutes:

(i) In a guardianship proceeding under section 5204 or
5205 of the estates and protected individuals code, 1998
PA 386, MCL 700.5204 and 700.5205, [MCL 712B.25] also
applies.

(zi)) In an adoption proceeding, [MCL 712B.27] also
applies.

(2) Consent described under subsection (1) must con-
tain the following information:

(a) The Indian child’s name and date of birth.

(b) The name of the Indian child’s tribe and any
identifying number or other indication of the child’s mem-
bership in the tribe, if any.

(c) The name and address of the consenting parent or
Indian custodian.

(d) A sworn statement from the translator, if any,
attesting to the accuracy of the translation.

(e) The signature of the consenting parent, parents, or
Indian custodian recorded before the judge, verifying an
oath of understanding of the significance of the voluntary
placement and the parent’s right to file a written demand
to terminate the voluntary placement or consent at any
time.

(f) For consent for voluntary placement of the Indian
child in foster care, the name and address of the person or
entity who will arrange the foster care placement as well
as the name and address of the prospective foster care
parents if known at the time.
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(g) For consent to termination of parental rights or
adoption of an Indian child, in addition to the information
in subdivisions (a) to (f), the name and address of the
person or entity that will arrange the preadoptive or
adoptive placement.

(3) If the placement is for purposes of adoption, a
consent under subsection (1) of the Indian child’s parent
must be executed in conjunction with either a consent to
adopt, as required by [MCL 710.43 and MCL 710.44], or a
release, as required by [MCL 710.28 and MCL 710.29]. A
parent who executes a consent under this section may
withdraw his or her consent at any time before entry of a
final order of adoption by filing a written demand request-
ing the return of the Indian child. Once a demand is filed
with the court, the court shall order the return of the
Indian child. Withdrawal of consent under this section
constitutes a withdrawal of a release executed under
[MCL 710.28 and MCL 710.29] or a consent to adopt
executed under [MCL 710.43 and MCL 710.44].

(4) A parent or Indian custodian who executes a consent
under this section for the purpose of guardianship may
withdraw his or her consent at any time by sending
written notice to the court substantially in compliance on
a form approved by the state court administrative office
that the parent or Indian custodian revokes consent and
wants his or her Indian child returned.

(5) A release executed under [MCL 710.28 and MCL
710.29] during a pendency of a proceeding under [MCL
712A.2(b)] is subject to [MCL 712B.15]. If the release
follows the initiation of a proceeding under [MCL
712A.2(b)], the court shall make a finding that culturally
appropriate services were offered.

(6) A parent who executes a consent to adoption under
[MCL 710.43 and MCL 710.44] may withdraw that con-
sent at any time before entry of a final order for adoption
by filing notification of the withdrawal of consent with the
court. In a direct placement, as defined in [MCL
710.22(0)], a consent by a parent or guardian shall be
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accompanied by a verified statement signed by the parent
or guardian that contains all of the following:

(a) That the parent or guardian has received a list of
community and federal resource supports and a copy of
the written document described in section 6(1)(c) of the
foster care and adoption services act, 1994 PA 204, MCL
722.956.

(b) As required by [MCL 710.29 and MCL 710.44], that
the parent or guardian has received counseling related to
the adoption of his or her Indian child or waives the
counseling with the signing of the verified statement.

(c) That the parent or guardian has not received or been
promised any money or anything of value for the consent
to adoption of the Indian child, except for lawful payments
that are itemized on a schedule filed with the consent.

(d) That the validity and finality of the consent are not
affected by any collateral or separate agreement between
the parent or guardian and the adoptive parent.

(e) That the parent or guardian understands that it
serves the welfare of the Indian child for the parent to
keep the child placing agency, court, or department in-
formed of any health problems that the parent develops
that could affect the Indian child.

(f) That the parent or guardian understands that it
serves the welfare of the Indian child for the parent or
guardian to keep his or her address current with the child
placing agency, court, or department in order to permit a
response to any inquiry concerning medical or social
history from an adoptive parent of a minor adoptee or from
an adoptee who is 18 years or older.

On appeal, respondent father relies on the with-
drawal provision in MCL 712B.13(3), which allows for
a parent who executes a consent under Subsection (1)
to withdraw his or her consent at any time before entry
of a final order of adoption. Under the plain language of
MCL 712B.13(3), to withdraw consent made under
MCL 712B.13, a parent must have first executed a
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consent under MCL 712B.13(1) in conjunction with
either a consent to adopt, under MCL 710.43 and MCL
710.44, or a release, under MCL 710.28 and MCL
710.29. The Legislature’s use of the phrase “in conjunc-
tion with” establishes its intent that executing a con-
sent under Subsection (1) is a separate obligation from
executing a consent to adopt or a release. Here, respon-
dent father only executed a release of his parental
rights under MCL 710.28 and MCL 710.29. Nothing in
the record establishes that respondent father executed
a consent under Subsection (1). Because the require-
ments of MCL 712B.13(3) were not satisfied, any
withdrawal provision in that subsection does not apply
to this particular case. Therefore, the Macomb Circuit
Court reached the right result in declining respondent
father’s request for relief under MCL 712B.13(3).

We note, however, that the Macomb Circuit Court’s
reasoning for excluding the application of MCL
712B.13(3)—that this was not an adoptive placement
under MCL 712B.13(1)—is not consistent with the
plain language of that subsection. See Demski v
Petlick, 309 Mich App 404, 441; 873 NW2d 596 (2015)
(“[TThis Court will affirm when the trial court reaches
the right result for the wrong reason.”). In this case,
the court ruled that respondent father did not consent
to adoptive placement because, for purposes of the
Michigan Adoption Code, “‘[p]lacement’ or ‘to place’
means selection of an adoptive parent for a child and
transfer of physical custody of the child to a prospec-
tive adoptive parent according to this chapter.” MCL
710.22(s). As the record establishes, respondent father
did not consent to a particular adoptive placement.
Rather, the referee advised him that there were no
guarantees about with whom the children would be
placed. Regardless, MCL 712B.13(1) applies if a parent
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either “consents to adoptive placement or the termina-
tion of his or her parental rights for the express
purpose of adoption by executing a release under [MCL
710.28 and MCL 710.29], or consent under [MCL
710.43 and MCL 710.44].” Contrary to the circuit
court’s reasoning in this case, respondent father could
have consented for purposes of Subsection (1) without
consenting to a particular adoptive placement and by
instead consenting to the termination of his parental
rights for the express purpose of adoption. As respon-
dent father argues, MCL 710.28(5) also provides that a
release under MCL 710.28 shall be given only to a
child-placing agency or to the department. Therefore,
contrary to the circuit court’s interpretation, a specific
adoptive placement was not required under MCL
712B.13(1).

Even though withdrawal of consent under MCL
712B.13(3) does not apply to this particular case, we
note that MCL 712B.13 nevertheless addresses two
situations involving a parent who did not consent
under Subsection (1). First, MCL 712B.13(6) pertains
to a parent who merely executed a consent to adoption
under MCL 710.43 and MCL 710.44. Like MCL
712B.13(3), Subsection (6) allows a parent to withdraw
consent at any time before entry of a final order for
adoption. Subsection (6) does not apply here because
respondent father did not consent to adoption under
MCL 710.43 and MCL 710.44.

Second, MCL 712B.13(5) applies to a parent who
executed a release under MCL 710.28 and MCL 710.29
during a child protective proceeding brought under
MCL 712A.2(b). As the Macomb Circuit Court found,
respondent father executed this type of release. MCL
712B.13(5) does not address or provide for withdrawal
of the release. Rather, it requires the court to “make a
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finding that culturally appropriate services were of-
fered.” In addition, it provides that this type of release
is subject to MCL 712B.15, which in turn addresses,
inter alia, requirements for a proceeding involving a
parent who executed a release under MCL 710.28 but
did not execute a consent under MCL 712B.13. Again,
MCL 712B.15 does not address or provide for with-
drawal of the release.

Because MIFPA does not specifically provide
whether a parent who executed a release under MCL
710.28 and MCL 710.29 during a child protective
proceeding brought under MCL 712A.2(b) can with-
draw the release, we consult ICWA and the Michigan
Adoption Code together because they relate to the
same subject matter and share a common purpose. See
In re Project Cost, 282 Mich App at 148.

ICWA, 25 USC 1913(c), provides:

In any voluntary proceeding for termination of parental
rights to, or adoptive placement of, an Indian child, the
consent of the parent may be withdrawn for any reason at
any time prior to the entry of a final decree of termination
or adoption, as the case may be, and the child shall be
returned to the parent.

This Court interpreted this provision in In re
Kiogima, 189 Mich App at 7-8, a case in which the
mother had released her parental rights for purposes
of adoption and the court terminated her parental
rights on the same day. This Court explained:

“[Wle do not believe that § 1913(c) allows a parent to
withdraw a voluntary relinquishment of parental rights
after a final order terminating those rights has been
entered. Section 1913(c) applies to two kinds of proceed-
ings: to voluntary proceedings for termination of parental
rights and to voluntary proceedings for the adoptive
placement of Indian children. The consent it refers to may
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be one of two kinds: a consent to termination of parental
rights or a consent to adoptive placement. A consent to
termination may be withdrawn at any time before a final
decree of termination is entered; a consent to adoption at
any time before a final decree of adoption. If Congress had
intended consents to termination to be revocable at any
time before entry of a final decree of adoption, the words
‘as the case may be’ would not appear in the statute.
Therefore, if the Superior Court’s order was a final order,
[the] purported revocation was without legal significance.”
[Id. at 12, quoting In re JRS, 690 P2d 10, 13-14 (Alas,
1984).]

Following the reasoning in In re Kiogima, respondent
father could not rely on ICWA, 25 USC 1913(c), to
withdraw his release after his parental rights were
terminated.

Respondent father lacked authority to withdraw his
release under the Michigan Adoption Code as well.
MCL 710.29 provides, in relevant part:

(10) Entry of an order terminating the rights of both
parents under subsection (8) terminates the jurisdiction of
the circuit court over the child in any divorce or separate
maintenance action.

(11) Except as otherwise provided in subsection (12),
upon petition of the same person or persons who executed
the release and of the department or child placing agency
to which the child was released, the court with which the
release was filed may grant a hearing to consider whether
the release should be revoked. A release may not be
revoked if the child has been placed for adoption unless
the child is placed as provided in [MCL 710.41(2)] and a
petition for rehearing or claim of appeal is filed within the
time required. A verbatim record of testimony related to a
petition to revoke a release shall be made.

(12) Except as otherwise provided in this subsection, a
parent or guardian who has signed an out-of-court release
but wishes to request revocation of the out-of-court release
shall submit a request for revocation to the adoption
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attorney representing the parent or guardian or the child
placing agency that accepted the out-of-court release not
more than 5 days, excluding weekends and holidays, after
the out-of-court release was signed. The request for revo-
cation from the parent or guardian must be submitted in
writing by the parent or guardian who signed the out-of-
court release to the adoption attorney representing the
parent or guardian or a caseworker from the child placing
agency that accepted the out-of-court release. The request
for revocation is timely if delivered to the adoption attor-
ney or the child placing agency not more than 5 days,
excluding weekends and holidays, after the out-of-court
release was signed. Upon receipt of a timely request for
revocation, the adoption attorney or the child placing
agency receiving the request for revocation shall assist the
parent or guardian in filing the petition to revoke the
out-of-court release with the court as soon as practicable.
A parent or guardian may file this petition with the court
on his or her own. If the parent or guardian files the
petition on his or her own, the petition must be filed with
the court not more than 5 days, excluding weekends and
holidays, after the out-of-court release was signed.

Respondent father did not file a petition with the
department or child-placing agency, nor was his motion
filed within the limited time for a rehearing. See MCL
710.64(1). Therefore, he could not revoke the release
under MCL 710.29(11). Similarly, he did not timely
request revocation under MCL 710.29(12). Because
neither MIFPA, the ICWA, nor the Michigan Adoption
Code allowed respondent father to withdraw his re-
lease of parental rights, the Macomb Circuit Court
properly denied his motion.?

9 Respondent father argues that the release of his parental rights was
void or voidable because a consent to adopt was not executed procedur-
ally pursuant to MCL 712B.13(1). But respondent father did not raise
this issue in a request for rehearing. Moreover, he did not argue this
error in his application for leave to appeal in this case. This Court
limited the appeal “to the issue raised in the application and supporting
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IV. CONCLUSION

In summary, we affirm the Macomb Circuit Court’s
order denying respondent father’s motion to withdraw
consent to terminate his parental rights and for return
of the children because he does not have a right to
withdraw his consent under MIFPA, ICWA, or the
Michigan Adoption Code. We vacate the Oakland Cir-
cuit Court’s order rescinding the order that placed the
children with petitioners because we conclude that
neither ICWA nor MIFPA permits rescission of a place-
ment order based on a change in consent by HAW or
the Tribe after entry of the placement order. Because
the Oakland Circuit Court did not rule on the factual
issue whether adoption was in the children’s best
interests, or whether circumstances had arisen that
made adoption undesirable, we vacate the order deny-
ing petitioners’ petition for adoption and remand for
further proceedings.

Affirmed in part, rescission order vacated, order
denying the adoption petition vacated, and case re-
manded for further proceedings consistent with this
opinion. We do not retain jurisdiction.

SAWYER, P.J., and SAAD and RIORDAN, JdJ., concurred.

brief.” In re Williams, Minors, unpublished order of the Court of
Appeals, entered December 19, 2016 (Docket No. 335932). Therefore,
respondent father’s argument is not properly before this Court.
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WALRATH v WITZENMANN USA LLC

Docket No. 331953. Submitted June 6, 2017, at Detroit. Decided June 8,
2017, at 9:20 a.m.

Lawrence W. Walrath brought a negligence action in the Oakland
Circuit Court against Witzenmann USA LLC, alleging that defen-
dant was liable for all economic and noneconomic losses stemming
from work-related injuries plaintiff sustained on June 14, 2014,
because defendant did not have workers’ compensation insurance
coverage as required by MCL 418.611 of the Worker’s Disability
Compensation Act (WDCA), MCL 418.101 et seq., on the date of the
accident. Defendant obtained its workers’ compensation insurance
policy through Star Insurance (Star), and defendant’s policy period
began on January 1, 2014, providing coverage for a term of one
year pending timely premium payments. Defendant missed the
premium payment due on May 1, 2014. On May 6, 2014, Star
mailed defendant a notice of pending cancellation, and on May 29,
2014, Star canceled defendant’s policy because Star had not
received payment. Defendant had not been aware of the cancella-
tion until defendant attempted to file a claim on plaintiff’s behalf.
Defendant wired a premium payment to Star on June 18, 2014,
and Star reinstated defendant’s policy “without a lapse in cover-
age.” Star then opened a claim for plaintiff's injury, and plaintiff
began receiving medical and wage-loss benefits pursuant to defen-
dant’s policy. Plaintiff filed the negligence complaint, and defen-
dant moved for summary disposition, arguing that defendant was
in compliance with MCL 418.611 because defendant had obtained
reinstatement of the policy and that the WDCA provided the
exclusive remedy for plaintiff's work-related loss. The court, Rae
Lee Chabot, J., agreed with defendant and granted defendant’s
motion for summary disposition. Plaintiff appealed.

The Court of Appeals held:

1. MCL 418.611(1) provides, in pertinent part, that under the
WDCA, each employer shall secure the payment of compensation
by either (a) receiving authorization to be a self-insurer or (b) by
insuring against liability with an insurer authorized to transact
the business of workers’ compensation insurance within the state
of Michigan. MCL 418.611(1), by its plain language, does not
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specifically require an employer to maintain an active workers’
compensation policy and does not contain a temporal requirement
limiting qualifying coverage to that obtained before an employee’s
injury; the ultimate goal of the statute is to ensure payment of
compensation to an injured employee. Accordingly, when an em-
ployer secures compensation from an insurer pursuant to a rein-
stated policy, the employer has secured compensation as required
by MCL 418.611(1)(b). In this case, plaintiff argued that defendant
was noncompliant with MCL 418.611 on the day of plaintiffs
injury because defendant was technically, if only momentarily,
uninsured; however, this interpretation was contrary to the plain
language of the WDCA. The cancellation of defendant’s policy did
not render defendant’s ultimate compliance with MCL
418.611(1)(b) impossible: the pertinent question was whether the
employer secured compensation, not whether the employer was
insured when the employee sustained the injury. Following Star’s
reinstatement of the policy, defendant’s policy documents indicated
that defendant was covered for the entirety of the policy term,
including the date on which plaintiff was injured, and Star began
making payments for benefits in accordance with the WDCA.
When Star reinstated defendant’s policy “without a lapse in
coverage,” defendant was brought back into compliance with the
plain terms of MCL 418.611(1)(b); therefore, defendant secured
compensation as required by MCL 418.611(1)(b).

2. MCL 418.131(1) provides, in pertinent part, that the right
to recovery of benefits as provided under the WDCA shall be the
employee’s exclusive remedy against the employer for a personal
injury, except in cases of intentional tort. However, MCL
418.131(1) only protects employers from civil suit when they are
properly in compliance with the WDCA’s requirements. When an
employer has failed to comply with the requirements of MCL
418.611, the WDCA provides for penalties, including liability in
tort for additional damages. MCL 418.641(2) provides that the
employee of an employer who violates MCL 418.611 shall be
entitled to recover damages from the employer in a civil action
when that injury arose out of and in the course of employment
notwithstanding the provisions of MCL 418.131. In this case, the
issue was whether defendant violated MCL 418.611 for purposes
of MCL 418.641. When an employer corrects an accidental lapse
and secures coverage for an injured employee, the employer has
not violated MCL 418.611 for purposes of MCL 418.641. Because
defendant secured compensation as required by MCL
418.611(1)(b) pursuant to a reinstated policy, defendant did not
violate MCL 418.611, and plaintiff was thereafter precluded from
pursuing a tort claim against defendant under MCL 418.641(2).
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This interpretation of MCL 418.611 and MCL 418.641 was
consistent with a decision of the Workers’ Compensation Appel-
late Commission and with the WDCA’s legislative purpose of
balancing the potential costs to the employee and the employer.

3. Summary disposition is premature if discovery on a dis-
puted issue has not been completed. However, the mere fact that
the discovery period remains open does not automatically mean
that the trial court’s decision to grant summary disposition was
untimely or otherwise inappropriate. The question is whether
further discovery stands a fair chance of uncovering factual
support for the opposing party’s position. In this case, plaintiff did
not specifically identify any facts still in dispute, did not provide
support for his claim that Star did not actually reinstate cover-
age, and did not attempt to dispute the authenticity of the notice
of reinstatement indicating that defendant’s policy with Star had
been reinstated without a lapse in coverage. Because plaintiff
could not show that additional discovery stood a fair chance of
uncovering support for his position, the trial court properly
granted defendant’s motion for summary disposition before the
end of the discovery period.

Affirmed.

1. WORKERS COMPENSATION — WORKER’S DISABILITY COMPENSATION ACT —
INSURING AGAINST LIABILITY — AN EMPLOYER’S REINSTATED INSURANCE
PoLicY SECURES COMPENSATION.

MCL 418.611(1) provides, in pertinent part, that under the Work-
er’s Disability Compensation Act, each employer shall secure the
payment of compensation by either (a) receiving authorization to
be a self-insurer or (b) by insuring against liability with an
insurer authorized to transact the business of workers’ compen-
sation insurance within the state of Michigan; the pertinent
question under MCL 418.611(1)(b) is whether the employer
secured compensation, not whether the employer was insured
when the employee sustained the injury; when an employer
secures compensation from an insurer pursuant to a reinstated
policy, the employer has secured compensation as required by
MCL 418.611(1)(b).

2. WORKERS’ COMPENSATION — WORKER’S DISABILITY COMPENSATION ACT —
EXCLUSIVE REMEDY FOR PERSONAL INJURY — AN INJURED EMPLOYEE MAY
Not RECOVER DAMAGES FROM THE EMPLOYER IN A CIVIL ACTION WHEN THE
EMPLOYER CORRECTS AN ACCIDENTAL LAPSE IN INSURANCE COVERAGE.

MCL 418.131(1) provides, in pertinent part, that the right to
recovery of benefits as provided under the Worker’s Disability
Compensation Act shall be the employee’s exclusive remedy
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against the employer for a personal injury, except in cases of
intentional tort; MCL 418.641(2) provides that the employee of an
employer who violates MCL 418.611, which requires each em-
ployer to secure the payment of compensation, shall be entitled to
recover damages from the employer in a civil action when that
injury arose out of and in the course of employment notwithstand-
ing the provisions of MCL 418.131; when an employer corrects an
accidental lapse in insurance coverage and secures coverage for
an injured employee, the employer has not violated MCL 418.611
for purposes of MCL 418.641.

Charles W. Palmer for plaintiff.

Clark Hill PLC (by Kaveh Kashef and Paul E.
Scheidemantel) for defendant.

Before: JANSEN, P.J., and MURPHY and BORRELLO, JdJ.

PER CURIAM. Plaintiff appeals by right an order
granting defendant’s motion for summary disposition
pursuant to MCR 2.116(C)(10). We affirm.

Defendant is a Michigan limited liability company
and has maintained a workers’ compensation insur-
ance policy since it began operations in 2000. In 2013
and 2014, defendant obtained its policy through Star
Insurance (Star). Defendant’s 2014 policy period began
on January 1, 2014, providing coverage for a term of
one year pending timely premium payments. Defen-
dant missed the premium payment due on May 1,
2014. On May 6, 2014, Star mailed defendant a notice
of pending cancellation. Star did not receive a payment
and canceled defendant’s policy three weeks later,
on May 29, 2014. On June 14, 2014, plaintiff was
operating a “10-ton hydraulic burst tester” at one of
defendant’s facilities when the material being tested
flew out of the tester and struck plaintiff in the face.
Plaintiff suffered multiple fractures, sinus damage,
brain injury, and post-traumatic stress disorder related
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to the incident. Defendant was made aware of Star’s
cancellation of the workers’ compensation policy when
defendant attempted to file a claim on plaintiff’s be-
half. On June 18, 2014, defendant wired a premium
payment to Star, and Star reinstated defendant’s
policy “without a lapse in coverage.” Star then opened
a claim for plaintiff’s injury and plaintiff began receiv-
ing medical and wage-loss benefits pursuant to defen-
dant’s policy.

Plaintiff brought a one-count complaint in the cir-
cuit court against defendant for negligence. Plaintiff
sought to hold defendant liable for all economic and
noneconomic losses stemming from the injury because,
on the date of the accident, “defendant did not have
any workers’ compensation insurance coverage, as
required by MCL 418.611.”

Defendant moved for summary disposition under
MCR 2.116(C)(8) and (C)(10), arguing that because
defendant had obtained reinstatement of the workers’
compensation insurance policy, it had “secured” cover-
age for plaintiff and complied with § 611, MCL 418.611,
of the Michigan Worker’s Disability Compensation Act
(WDCA), MCL 418.101 et seq. Therefore, defendant
argued, under MCL 418.131, the WDCA provided the
exclusive remedy for plaintiff's work-related loss. The
circuit court agreed with defendant and granted defen-
dant’s motion pursuant to MCR 2.116(C)(10).

On appeal, plaintiff argues that the trial court
erred by concluding that defendant complied with the
WDCA’s coverage requirements and by concluding
that plaintiff’s negligence claims were barred by the
WDCA'’s exclusive remedy provision. We disagree.

We review a trial court’s decision on a motion for

summary disposition de novo. Bernardoni v City of
Saginaw, 499 Mich 470, 472; 886 NW2d 109 (2016).
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Defendant sought summary disposition under MCR
2.116(C)(8) and (C)(10). However, the circuit court ex-
plicitly stated that its decision to grant summary dispo-
sition was made pursuant only to MCR 2.116(C)(10).
Summary disposition is proper under MCR 2.116(C)(10)
if “there is no genuine issue as to any material fact, and
the moving party is entitled to judgment . . . as a matter
of law.” West v Gen Motors Corp, 469 Mich 177, 183; 665
NW2d 468 (2003). We consider the affidavits, pleadings,
depositions, admissions, and other documentary evi-
dence in the light most favorable to the nonmoving
party. Liparoto Constr, Inc v Gen Shale Brick, Inc, 284
Mich App 25, 29; 772 NW2d 801 (2009). A party oppos-
ing summary disposition under MCR 2.116(C)(10) “may
not rely on mere allegations or denials in pleadings, but
must go beyond the pleadings to set forth specific facts
showing that a genuine issue of material fact exists.”
Oliver v Smith, 269 Mich App 560, 564; 715 NW2d 314
(2006) (citation and quotation marks omitted).

This case requires this Court to interpret the provi-
sions of the WDCA. Questions of law in a workers’
compensation case are reviewed de novo, as are ques-
tions requiring statutory interpretation. Smitter v
Thornapple Twp, 494 Mich 121, 129; 833 NW2d 875
(2013). “[TThe WDCA is in derogation of the common
law, and its terms should be literally construed without
judicial enhancement.” Paschke v Retool Indus, 445
Mich 502, 510-511; 519 NW2d 441 (1994). “ ‘Rights,
remedies, and procedure thereunder are such and such
only as the statute provides,” ” and “ ‘[i]f the statute is
short of what it should contain in order to prevent
injustice, the defects must be cured by future legisla-
tion and not by judicial pronouncement.”” Id. at 511,
quoting Luyk v Hertel, 242 Mich 445, 447; 219 NW 721
(1928) (emphasis omitted).
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The material facts of this case are not in dispute.
The propriety of the trial court’s order for summary
disposition in favor of defendant under MCR
2.116(C)(10) therefore turns on whether defendant was
entitled to judgment as a matter of law. Defendant
argued, and the trial court agreed, that Star’s rein-
statement of defendant’s workers’ compensation policy,
backdated to provide coverage from the date of cancel-
lation “without a lapse,” brought defendant into com-
pliance with the coverage mandates for employers
under the WDCA. Thus, plaintiff was limited to the
remedies provided under the act. Plaintiff argues to
the contrary, insisting that the trial court erred when it
determined that his negligence claims were barred.
Plaintiff submits that the plain language of the WDCA
permits an injured employee to sue an employer whose
insurance coverage has been canceled before the date
of the injury, regardless of whether the policy is sub-
sequently reinstated and the injured employee re-
ceives benefits under the policy.

Stated succinctly, the question this Court must
answer is whether an employer whose workers’ com-
pensation policy has been canceled maintains compli-
ance with the coverage mandate of MCL 418.611—and
therefore avoids civil suit for injuries sustained by an
employee during the cancellation period—by securing
reinstatement of the policy to cure the lapse. Resolu-
tion of this issue is a matter of first impression in
Michigan.

When this Court interprets a statute, its goal is “to
give effect to the Legislature’s intent, focusing first on
the statute’s plain language.” Ronnisch Constr Group,
Inc v Lofts on the Nine, LLC, 499 Mich 544, 552; 886
NW2d 113 (2016). Statutes must be examined as a
whole, and individual words and phrases are read in
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the context of the entire legislative scheme. Id. Unless
otherwise defined in the statute or accepted as terms of
art, words of a statute are assigned their plain and
ordinary meaning. Alvan Motor Freight, Inc v Dep’t of
Treasury, 281 Mich App 35, 40; 761 NW2d 269 (2008).
Further, an individual statute “must be read in con-
junction with other relevant statutes to ensure that the
legislative intent is correctly ascertained.” Potter v
McLeary, 484 Mich 397, 411; 774 NW2d 1 (2009).
“When a statute’s language is unambiguous, the Leg-
islature must have intended the meaning clearly ex-
pressed, and the statute must be enforced as written.”
Ronnisch, 499 Mich at 552.

“The WDCA substitutes statutory compensation for
common-law tort liability founded upon an employer’s
negligence in failing to maintain a safe working envi-
ronment.” Herbolsheimer v SMS Holding Co, Inc, 239
Mich App 236, 240; 608 NW2d 487 (2000) (quotation
marks and citation omitted). “Under the WDCA, em-
ployers provide compensation to employees for injuries
suffered in the course of employment, regardless of
fault.” Id. Under MCL 418.301, an employer is required
to compensate an employee who “receives a personal
injury arising out of and in the course of employment,”
as provided in the act. Section 611 of the WDCA governs
workers’ compensation coverage requirements for em-
ployers. McCaul v Modern Tile & Carpet, Inc, 248 Mich
App 610, 621; 640 NW2d 589 (2001). In pertinent part,
MCL 418.611 provides:

(1) Each employer under this act, subject to the ap-
proval of the director, shall secure the payment of compen-
sation under this act by either of the following methods:

(a) By receiving authorization from the director to be a
self-insurer. In the case of an individual employer, the
director may grant that authorization upon a reasonable
showing by the employer of the employer’s solvency and
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financial ability to pay the compensation and benefits
provided for in this act and to make payments directly to
the employer’s employees as the employees become en-
titled to receive the payment under the terms and condi-
tions of this act . . ..

(b) By insuring against liability with an insurer autho-
rized to transact the business of worker’s compensation
insurance within this state. [Emphasis added.]

“In return for this almost automatic liability, employ-
ees are limited in the amount of compensation they
may collect from their employer, and, except in limited
circumstances, may not bring a tort action against the
employer.” Clark v United Technologies Auto, Inc, 459
Mich 681, 687; 594 NW2d 447 (1999). This arrange-
ment balances the benefits to the employer and the
employee. See Herbolsheimer, 239 Mich App at 255.
The exclusive remedy provision, MCL 418.131, ensures
that this balance of mutual benefits is maintained.
Reed v Yackell, 473 Mich 520, 529; 703 NW2d 1 (2005)
(opinion by TAYLOR, C.J.). In pertinent part, MCL
418.131(1) provides that “[t]he right to the recovery of
benefits as provided in this act shall be the employee’s
exclusive remedy against the employer for a personal
injury or occupational disease,” except in cases of
intentional tort.

“Thlis] language expresses a fundamental tenet of
workers’ compensation statutes that if an injury falls
within the coverage of the compensation law, such com-
pensation shall be the employee’s only remedy against the
employer or the employer’s insurance carrier. The under-
lying rationale is that the employer, by agreeing to assume
automatic responsibility for all such injuries, protects
itself from potentially excessive damage awards rendered
against it and that the employee is assured of receiving
payment for his injuries.” [Reed, 473 Mich at 530 (opinion
by TAYLOR, C.J.), quoting Farrell v Dearborn Mfg Co, 416
Mich 267, 274; 330 NW2d 397 (1982).]
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“By enacting the exclusive remedy provision of the
WDCA, the Legislature clearly and unambiguously
limited an employee’s right to recover against his
employer for injury arising out of the course of his
employment to the benefits available under the
WDCA.” Harris v Vernier, 242 Mich App 306, 320; 617
NW2d 764 (2000).

However, the exclusive remedy provision only pro-
tects employers from civil suit when they are properly
in compliance with the act’s requirements. When an
employer under the act has failed to comply with the
coverage requirements of MCL 418.611, the WDCA
provides for penalties, including criminal sanctions
and liability in tort for additional damages. Under
MCL 418.641:

(1) An employer who fails to comply with the provisions
of section 611 is guilty of a misdemeanor and may be fined
not more than $1,000.00, or imprisoned for not more than
6 months, or both. . ..

(2) The employee of an employer who violates the
provisions of section 171 or 611 shall be entitled to recover
damages from the employer in a civil action because of an
injury that arose out of and in the course of employment
notwithstanding the provisions of section 131. [MCL
418.641 (citations omitted).]

The application of MCL 418.641 is clear when an
employer’s noncompliance is undisputed. “[Section]
641(2) imposes common-law liability in addition to, but
not as a substitute for, benefits recoverable under the
WDCA.” Smeester v Pub-N-Grub, Inc (On Remand),
208 Mich App 308, 312; 527 NW2d 5 (1995). In other
words, when an employer fails to procure workers’
compensation coverage as required by MCL 418.611,
MCL 418.641(2) allows an injured employee to pursue
a tort claim against the noncompliant employer in
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addition to receiving compensation for available ben-
efits from the employer under the WDCA.* The issue
here, however, is whether defendant violated MCL
418.611 for purposes of MCL 418.641.

Plaintiff asks this Court to hold that MCL
418.641(2) permits plaintiff to pursue a civil action
against defendant because defendant’s workers’ com-
pensation coverage was canceled two weeks before
plaintiff’s work-related accident and defendant was
therefore uninsured on the date of defendant’s injury,
despite the fact that defendant’s policy was immedi-
ately reinstated with no lapse in coverage and plaintiff
received compensation pursuant to the policy. Plaintiff
argues that on the day of his injury, defendant was
noncompliant with MCL 418.611 because defendant
was technically, if only momentarily, uninsured.

We find that plaintiff’s proposed interpretation of
MCL 418.611(1) and MCL 418.641(2) is contrary to the
plain language of the WDCA. MCL 418.611(1) requires
only that an employer “secure the payment of compen-
sation” under the act for an injured employee. MCL
418.611(1) provides two alternative methods of secur-
ing compensation, one of which is to operate as an
approved self-insurer, MCL 418.611(1)(a), and is inap-
plicable here. The other is “insuring against liability
with an insurer....” MCL 418.611(1)(b). The lan-
guage of the statute is important. It indicates, espe-
cially considering the available alternative methods for
securing compensation, that the ultimate goal of the

! Such damages are not limited to the benefits available under the
WDCA, but double recovery is not permitted. Smeester, 208 Mich App at
314. “Accordingly, if...an employee successfully has pursued and
recovered benefits in a worker’s disability compensation proceeding, or
been voluntarily awarded benefits, any such benefits must be subtracted
from the recovery awarded by the trier of fact in a common-law action
under [Section] 641(2).” Id.
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statute is to ensure payment of compensation to an
injured employee. The statute, by its plain language,
does not specifically require an employer to maintain
an active workers’ compensation policy. It requires an
employer to “secure the payment of compensation . . .
[bly insuring against liability . . . .” MCL 418.611(1)(b).
Further, the statute does not contain a temporal re-
quirement limiting qualifying coverage to that ob-
tained before an employee’s injury. Plaintiff asks this
Court to read a temporal requirement into the lan-
guage of MCL 418.611(1)(b), arguing that temporal
language in MCL 418.171(1), another section of the
WDCA imposing liability on an employer who hires a
contractor that “does not become subject to this act or
comply with the provisions of section 611 prior to the
date of the injury or death,” indicates that MCL
418.611 also requires compliance “prior to the date of
the injury.” This Court may not judicially enhance the
literal meaning of MCL 418.611(1)(b) by reading a
requirement into the statute’s plain language. Regard-
less, plaintiff's comparison does not support his sug-
gested interpretation of MCL 418.611(1)(b). To the
contrary, the Legislature’s inclusion of a temporal
requirement in MCL 418.171(1) indicates that the
omission of such language in MCL 418.611(1)(b) was
intentional. In re AJR, 300 Mich App 597, 600; 834
NW2d 904 (2013) (“[TThis Court may not ignore the
omission of a term from one section of a statute when
that term is used in another section of the statute.”).
Based on the plain language of MCL 418.611, we hold
that when an employer secures compensation from an
insurer pursuant to a reinstated policy, the employer
has secured compensation as required by MCL
418.611(1)(b). Accordingly, the employer cannot be
found in noncompliance with MCL 418.611 for pur-
poses of MCL 418.641. This perhaps overly technical
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reading of the plain language of MCL 418.611 is
necessitated by the overly technical interpretation of
MCL 418.611 plaintiff asks this Court to adopt on
appeal; therefore, this plain-language reading of MCL
418.611 will apply only in such limited contexts as the
one currently before this Court.

Plaintiff argues that defendant cannot be found in
compliance with MCL 418.611(1)(b) because the rein-
statement of defendant’s policy did not render defen-
dant “insured” on the date of defendant’s injury. How-
ever, the cancellation of defendant’s workers’
compensation policy only placed defendant in a pre-
carious position, potentially unable to obtain reinstate-
ment of coverage and secure compensation. It did not
render defendant’s ultimate compliance with MCL
418.611(1)(b) impossible. Furthermore, plaintiff's sug-
gestion that the reinstatement of defendant’s policy
with no lapse in coverage did not qualify defendant as
“insured” on the date of plaintiff's injury is contrary to
the terms of the insurance policy, well-accepted insur-
ance industry practices, and common sense.

Defendant’s workers’ compensation coverage policy
with Star became effective on January 1, 2014. Defen-
dant made policy payments for several months out of
the year-long policy period before missing a payment in
May. Although the policy was canceled for nonpay-
ment, defendant promptly discovered the oversight
and Star agreed to reinstate the policy with no lapse in
coverage. Defendant’s policy documents indicate that
defendant was covered for the entirety of the policy
term, including on the date when plaintiff was injured.
Indeed, Star opened a claim for plaintiff immediately
upon reinstatement of defendant’s policy and began
making payments for benefits in accordance with the
WDCA. Plaintiff argues that “one cannot insure
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against an event that has already occurred.” Plaintiff
may be correct, but even if one cannot “insure” against
an event that has already happened, one can certainly
provide coverage for such an event. An insurer’s rein-
statement of a canceled insurance policy to provide
coverage during a lapse is not unheard of, and we are
unable to find any law prohibiting an insurer from
taking such action. “An insurer is free to define or limit
the scope of coverage as long as the policy language
fairly leads to only one reasonable interpretation and
is not in contravention of public policy.” Wells Fargo
Bank, NA v Null, 304 Mich App 508, 519; 847 NW2d
657 (2014), quoting Heniser v Frankenmuth Mut Ins
Co, 449 Mich 155, 161; 534 NW2d 502 (1995) (quota-
tion marks omitted).

Plaintiff has not argued that Star’s decision to
reinstate defendant’s coverage was contrary to public
policy. Plaintiff argues only that the reinstatement
cannot be called “insurance.” However, we are not
persuaded that an insurer’s payment of benefits pur-
suant to a reinstated policy is not the same as provid-
ing insurance coverage. In a related context, we have
explained:

When a lapsed policy is subsequently reinstated, the
reinstatement “is not a new contract of insurance, nor is it
the issuance of a policy of insurance; but rather it is a
contract by virtue of which the policy already issued,
under the conditions prescribed therein, is revived or
restored after its lapse.” Therefore, renewal of an existing
policy or reinstatement of a lapsed policy is not in actual-
ity a request for an insurance policy because such a policy
already exists. [Beckett-Buffum Agency, Inc v Allied Prop
& Cas Ins Co, 311 Mich App 41, 46; 873 NW2d 117 (2015)
(citation omitted).]

Additionally, Merriam-Webster’s Collegiate Dictionary
(11th ed) defines the term “insurance” as “the business
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of insuring persons or property,” or “coverage by con-
tract whereby one party undertakes to indemnify or
guarantee another against loss by a specified contin-
gency or peril.” Nothing in the definition of “insurance”
limits the insurer’s option to contract against losses
that have already occurred. Reinstatement of a lapsed
policy revives the contract of insurance already in
existence, and the insurance coverage simply runs
from the date of reinstatement the parties contract for.

Had defendant failed to reinstate the policy or
managed to obtain a reinstatement guaranteeing only
prospective coverage, defendant would have failed to
comply with the requirement in MCL 418.611(1)(b)
that it “secure the payment of compensation ... [bly
insuring against liability with an insurer.” However,
when Star reinstated defendant’s workers’ compensa-
tion policy with no lapse in coverage, defendant was
brought back into compliance with the plain terms of
MCL 418.611(1)(b). Plaintiff was thereafter precluded
from pursuing a tort claim against defendant. MCL
418.641(2) permits a civil suit against an employer
who “violates the provisions” of MCL 418.611. And
while, as plaintiff notes, MCL 418.641(2) does not
contain an exception for cases of accidental lapse, such
an exception would be unnecessary in light of the plain
language of MCL 418.611. Again, the question is
whether the employer secured compensation of ben-
efits, not whether the employer was insured when the
employee sustained the injury. When an employer
corrects an accidental lapse and secures coverage for
an injured employee, the employer simply has not
violated MCL 418.611 for purposes of MCL 418.641. In
this case, it is undisputed that defendant secured the
payment of compensation to plaintiff by obtaining
reinstatement of the workers’ compensation policy
with Star, an insurer authorized to do business in
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Michigan, without a lapse in coverage. Defendant is
therefore not liable for a violation under MCL
418.641(2).

We are careful to note that this proposed reading of
the statute does not create a legal loophole through
which employers may avoid the obligation to consis-
tently carry workers’ compensation insurance cover-
age. As previously mentioned, an employer who has
not qualified as a self-insurer under MCL 418.611(1)(a)
must still “insur[e] against liability with an insurer”
under MCL 418.611(1)(b) to avoid tort liability under
MCL 418.641(2). An employer will find itself hard-
pressed to obtain workers’ compensation coverage from
an approved insurer backdated to cover an injury that
has already occurred. Therefore, in practice, this
Court’s interpretation of MCL 418.611(1)(b) does not
alter an employer’s obligation to obtain and proactively
maintain workers’ compensation insurance coverage;
it simply precludes liability under MCL 418.641(2) for
a momentary—and promptly corrected—lapse in an
employer’s existing workers’ compensation policy.

Our interpretation of MCL 418.611 and MCL
418.641 is consistent with an opinion by the Workers’
Compensation Appellate Commission (WCAC) ad-
dressing somewhat analogous facts. In Sweeney v
Nehme Enterprises Inc, 2007 Mich ACO 110, p 13, the
defendant employer applied for and purchased work-
ers’ compensation insurance through an insurance
agency, Meadowbrook Insurance Group (MIG). How-
ever, MIG failed to obtain the employer’s policy from an
insurance carrier, Everest National Insurance Com-
pany (Everest). Id. Subsequently, the plaintiff was
injured in a work-related accident. Id. Upon learning of
the plaintiff’s injury, Everest declined to issue a retro-
active policy. Id. However, MIG issued a retroactive
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policy through another provider, Star Insurance (Star),
which covered the entire period that the defendant had
been uninsured, including the date of the plaintiff’s
injury. Id. The issue before the magistrate was
whether Star was the carrier of the defendant’s insur-
ance on the date of the plaintiff’s injury for purposes of
MCL 418.611(1)(b). Id. at 14.

The magistrate found that Star was not the defen-
dant’s carrier on the date of the plaintiff’s injury, and
the defendant was therefore “uninsured” on the date of
the plaintiff's injury. Id. at 4, 14. The magistrate
concluded that the employee therefore had a right to
sue the defendant and could not be “deprive[d]” of that
right by a retroactive policy covering his injury date.
Id. at 5. On appeal, the WCAC disagreed and reversed
the magistrate’s decision. Id. at 16. The WCAC found
that the magistrate had incorrectly framed the issue:

The issue is not what [the employee] loses or gains by
having [the defendant] deemed to be insured, but whether
or not Star is legally the workers’ compensation carrier for
[the defendant] on the date of [the employee’s] injury. [Id.
at 14.]

The WCAC held that Star was the defendant’s insurer
on the date of the plaintiff’'s injury despite the fact that
the policy was retroactive. Id. at 15-16.

While not binding on this Court, “an administrative
agency’s interpretation is entitled to respectful consid-
eration and, if persuasive, should not be overruled
without cogent reasons.” Ashley Capital, LLC v Dep’t of
Treasury, 314 Mich App 1, 7; 884 NW2d 848 (2015)
(quotation marks and citation omitted). “[TThe WCAC’s
interpretation and application of a provision of the
WDCA is entitled to ‘considerable deference’ from this
Court where that interpretation is not ‘clearly incor-
rect.”” McCaul, 248 Mich App at 619 (citation omitted).
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While Sweeney is otherwise factually distinguishable,
there can be no doubt that the WCAC considered the
employer “insured” on the injury date under a retroac-
tive policy issued by Star. As defendant aptly posits,
the Sweeney opinion undercuts plaintiff’s argument
that lack of coverage at the precise moment of injury
perfects a negligence action that irrevocably triggers
MCL 418.641(2) as well as plaintiff's suggestion that
retroactive coverage is not insurance for purposes of
MCL 418.611(1)(b). We find nothing in the WCAC'’s
interpretation or application of MCL 418.611 “clearly
incorrect.” We therefore decline plaintiff’s request to
interpret MCL 418.611(1)(b) such that the WCAC’s
Sweeney opinion would be overruled.

Our interpretation of the WDCA is also consistent
with the act’s legislative purpose. “[A] fundamental
premise of the act is that if the employee’s injury falls
within its provisions, then worker’s compensation will
be the only remedy against the employer and the
employer’s insurance carrier.” Kidder v Miller-Davis
Co, 455 Mich 25, 38; 564 NW2d 872 (1997). This
balances the potential costs to the employee and the
employer. “The notion of fault is eliminated, and the
idea is compensation tied to earnings, the costs of
which are ultimately passed on to the consumers.” Id.
at 38 n 6, quoting 1 Larson, Workmen’s Compensation
Law, §§ 3.00-3.30, pp 1-17 to 1-19.

To allow an employee who has received benefits
pursuant to a workers’ compensation policy to sue its
employer in tort for additional damages would be
inconsistent with the balance of interests protected by
the WDCA. An employer that cures a lapse in its
insurance policy to secure workers’ compensation cov-
erage for an employee’s work-related injury has upheld
its part of the bargain struck between employees and
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employers under the WDCA and has provided for
compensation in the form of insurance payments for
benefits available under the WDCA without regard to
fault. An employee who receives compensation from a
workers’ compensation insurance policy under such
circumstances has received his or her full benefits
under the WDCA. No additional penalties on the
employer or benefits for the employee are called for.
Even under the penalties provision, MCL 418.641, an
injured employee is only allowed to sue an employer
who has failed to provide compensation via self-
insurance or a workers’ compensation policy. In such a
situation, the employer has failed to meet its obligation
to the employee and is no longer entitled to the
protections of the WDCA. Additionally, the employee
has lost the ability to recover any benefits without
accepting the costs and risks of litigation. It therefore
makes sense that the employee would be entitled to the
additional benefit of pursuing an action in negligence.

In this case, plaintiff asks this Court to interpret the
WDCA in such a way that he receives twice the benefits
without any concession. He has received benefits avail-
able under the WDCA pursuant to his employer’s
workers’ compensation insurance policy without re-
gard to fault. We cannot agree that plaintiff's request is
consistent with the purposes of the WDCA. Defendant,
while perhaps negligent, has protected its employee
and upheld its part of the bargain. It cannot be said
that defendant has forfeited the protections of the
WDCA.

The circuit court properly determined that plaintiff's
civil action was barred by the exclusive remedy provi-
sion of the WDCA. Defendant was therefore entitled to
judgment as a matter of law, and the trial court’s entry
of summary disposition pursuant to MCR 2.116(C)(10)
was proper.



144 320 MICH APP 125 [June

Plaintiff also argues that summary disposition was
premature because discovery was not yet complete. In
general, summary disposition is premature if discovery
on a disputed issue has not been completed. Oliver, 269
Mich App at 567. However,

the mere fact that the discovery period remains open does
not automatically mean that the trial court’s decision to
grant summary disposition was untimely or otherwise
inappropriate. The question is whether further discovery
stands a fair chance of uncovering factual support for the
opposing party’s position. [Marilyn Froling Revocable Liv-
ing Trust v Bloomfield Hills Country Club, 283 Mich App
264, 292; 769 NW2d 234 (2009).]

Although in his response to defendant’s motion for
summary disposition plaintiff broadly claimed that
material questions of fact remained, plaintiff did not
specifically identify the facts still in dispute. To the
contrary, plaintiff repeatedly acknowledged that the
relevant facts were undisputed, arguing only that the
facts precluded summary dismissal of his claim. On
appeal, plaintiff suggests that documentary evidence
or witness testimony may exist and prove that during
negotiations with Star, Star did not actually reinstate
coverage and defendant merely agreed to reimburse
Star for any payments to plaintiff. Plaintiff has offered
no support for this bizarre claim. Nor has he attempted
to dispute the authenticity of the notice of reinstate-
ment indicating that defendant’s policy with Star was
“reinstated without a lapse in coverage,” the existence
of which directly refutes plaintiff’s claim. Plaintiff has
not shown that additional discovery stood a “fair
chance” of uncovering support for his position. The
trial court therefore did not err when it granted defen-
dant’s motion for summary disposition before the end
of the discovery period. Because we affirm the circuit
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court’s order, we need not address plaintiff’s request
for an order permitting plaintiff to file an amended
complaint on remand.

Affirmed.

JANSEN, P.J., and MURPHY and BORRELLO, JdJ., con-
curred.
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PEOPLE v OROS

Docket No. 329046. Submitted March 7, 2017, at Grand Rapids. Decided
June 8, 2017, at 9:25 a.m. Part II reversed and first-degree
premeditated murder conviction and sentence reinstated 502
Mich 229.

Christopher A. Oros was convicted after a jury trial in the Kalamazoo
Circuit Court of first-degree premeditated murder, MCL
750.316(1)(a); felony murder, MCL 750.316(1)(b); first-degree ar-
son, MCL 750.72; second-degree home invasion, MCL 750.110a(3);
and escape while awaiting trial, MCL 750.197(2). He was sen-
tenced by Paul J. Bridenstine, J. A woman’s body was found on a
bed in a burning apartment. It was later determined that the
woman had been murdered before the fire started. During the day
of the fire, Oros had been knocking on apartment doors in the
victim’s apartment complex, asking residents who answered the
door to use their phones, and then, after pretending to make a
phone call, soliciting money from the residents. According to Oros,
he knocked on the victim’s door, she let him inside, and the victim
attacked him without provocation and then sat on him with a large
knife in her hand. Oros and the victim allegedly struggled for
control of the knife, and when Oros gained control of it, he stabbed
the victim 29 times, killing her. Oros claimed that he killed the
victim in self-defense or, in the alternative, that other mitigating
factors reduced his culpability for the victim’s death. The jury
rejected Oros’s defenses, and Oros appealed his convictions.

The Court of Appeals held:

1. Acriminal defendant has a due-process right to have his or
her convictions supported by sufficient evidence. Conviction of
first-degree premeditated murder, MCL 750.316(1)(a), requires
evidence sufficient to show that the murder was perpetrated by
means of poison, lying in wait, or any other willful, deliberate,
and premeditated process. Because the Legislature used the
conjunctive word “and” in the phrase “other willful, deliberate
and premeditated killing,” there must be evidence of all three
components to sustain a conviction of first-degree premeditated
murder. To premeditate means to think about beforehand. Pre-
meditation and deliberation may be proved through evidence of
(1) the parties’ prior relationship, (2) the defendant’s actions
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before the killing, (3) the circumstances surrounding the killing
itself, and (4) the defendant’s conduct after the killing. No
evidence of the first two factors was presented at Oros’s trial.
There was no evidence that Oros and the victim had a prior
relationship, and there was no evidence that Oros’s actions
before the murder indicated that he planned to kill the victim
when he knocked at her door. Evidence of Oros’s actions after
the murder—the fourth factor—did not suggest that Oros’s
attempt to cover up the crime was part of a pre-offense plan. The
critical factor in Oros’s case was the third factor—the circum-
stances surrounding the killing itself. Although premeditation
can be proved through circumstantial evidence, inferences
drawn from circumstantial evidence cannot be the result of mere
speculation. The circumstances surrounding Oros’s conduct did
not support a finding of premeditation. The brutality of a
murder and the infliction of successive blows are not indicative
of premeditation. Many brutal murders are committed in a
consuming frenzy or the heat of passion and by law qualify only
as second-degree murders. Oros’s offense was savage and sense-
less, but there was not sufficient evidence to establish that it
was premeditated, and the first-degree premeditated murder
conviction had to be reduced to a second-degree murder convic-
tion.

2. A felony-murder conviction requires that the killing take
place during the commission or attempted commission of a crime
specified in MCL 750.316(1)(b), one of which is larceny of any
kind. The crime of using false pretenses to defraud, MCL 750.218,
does not constitute larceny of any kind because with false
pretenses the victim intends to part with title and possession of
the property, whereas a victim of larceny does not intend to part
with title to his or her property. Because false pretenses is not
listed in MCL 750.316(1)(b) and does not constitute larceny of any
kind, it cannot serve as the predicate offense for felony murder. In
this case, the trial court erred by instructing the jury that it could
find Oros guilty of felony murder if it found that he intentionally
caused the victim’s death during the commission or attempted
commission of either larceny or the use of false pretenses to
defraud. The verdict form did not require the jury to specify on
which of the two crimes it relied for Oros’s felony-murder convic-
tion. Without specification by the jury, it was impossible to know
whether the jury had improperly based its decision on the use of
false pretenses to defraud. A defendant is entitled to reversal of
his or her conviction when one of two alternatives given to the
jury for conviction of an offense was legally insufficient and it is
impossible to tell upon which theory the jury relied. Accordingly,
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Oros’s conviction had to be reversed, and the case had to be
remanded for a new trial on the charge of felony murder.

3. Waiver is the intentional relinquishment or abandonment
of a known right or privilege. Typically, when defense counsel
affirmatively agrees to an erroneous jury instruction, the defen-
dant is deemed to have waived the error. In this case, the
felony-murder instructional error rose to the level of a due-
process violation; it was not merely the imprecise definition of a
relevant issue or the omission of an element of an offense for
which there was overwhelming evidence. The erroneous instruc-
tion directed the jury to convict Oros on the basis of findings that
could not support a conviction of felony murder. Defense counsel
cannot unilaterally waive an error of constitutional magnitude
unless the defendant is fully informed of the issue, understands
the consequences of the waiver, and expressly consents to the
waiver. Defense counsel on at least two occasions expressed his
erroneous belief that false pretenses could serve as an underlying
offense for a felony-murder conviction and affirmatively stated
that he had no objection to the felony-murder instruction the
prosecution requested. A defendant cannot consciously waive a
right as a result of his or her attorney’s mistaken view of the law.
Therefore, defense counsel’s repeated approval of the jury in-
structions did not waive Oros’s due-process right to a properly
instructed jury.

4. Evidence of a victim’s mental illness and paranoia may not
be admitted unless it is relevant to an issue in a case. Such
evidence may be relevant when a defendant claims that he was
attacked by the victim and the defendant can establish a link
between the victim’s mental illness and aggression. In this case,
the trial court did not abuse its discretion by refusing to admit
evidence of the victim’s mental illness because Oros failed to
establish a link between the victim’s history of mental illness and
her alleged aggression.

5. Under MCR 6.120(C), the trial court must sever for sepa-
rate trials offenses that are not related. According to MCR
6.120(B)(1), offenses are related if they are based on the same
conduct or transaction, a series of connected acts, or a series of
acts constituting parts of a single scheme or plan. Oros attempted
to escape from jail 12 days after the murder. The trial court
refused to sever the escape attempt from Oros’s other charges
even though the escape attempt appeared to be a crime of
opportunity rather than part of a previous plan connected with
the other crimes. The trial court did not abuse its discretion when
it denied Oros’s motion to sever because Oros’s attempts to cover
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up the murder, to evade arrest, and to escape from jail could be
considered a series of connected acts taken to avoid incarceration.

6. According to MCL 771.14(2)(e), the sentencing guidelines
require that the crime with the highest crime class be scored
when there are multiple convictions in a single case. Before entry
of the conviction for second-degree murder in place of Oros’s
original conviction of first-degree premeditated murder, the crime
with the highest crime class was arson because under MCL
769.34(5) the guidelines are not scored for offenses penalized by
mandatory life imprisonment. Oros claimed that the trial court
erred when it assessed points against him under the offense
variables corresponding to arson using facts involving the circum-
stances of the murder. Because Oros’s first-degree murder con-
viction will be reduced to second-degree murder, second-degree
murder will be the crime with the highest crime class and the
sentencing guidelines must be scored for that crime. Because
arson will no longer be the crime scored, Oros’s claim was moot.

First-degree premeditated murder conviction reduced to
second-degree murder, felony-murder conviction vacated, and
case remanded for retrial of the felony-murder charge and for
resentencing.

1. CRIMINAL LAW — FIRST-DEGREE PREMEDITATED MURDER — PROOF OF PREMEDI-
TATION — CIRCUMSTANTIAL EVIDENCE.

Circumstantial evidence may be used to support a conviction of
first-degree premeditated murder, but inferences drawn from the
circumstantial evidence cannot be based on mere speculation.

2. CRIMINAL LAW — FIRST-DEGREE PREMEDITATED MURDER — REQUIREMENTS FOR
CONVICTION — WILLFUL, DELIBERATE, AND PREMEDITATED.

The Legislature’s use of the conjunctive word “and” in the phrase
“other willful, deliberate and premeditated killing” means that
evidence of all three components must be present to convict a
defendant of first-degree premeditated murder on this basis
(MCL 750.316(1)(a)).

3. CRIMINAL LAW — FELONY MURDER — JURY INSTRUCTIONS — ALTERNATIVE
PREDICATE OFFENSES.

A defendant’s felony-murder conviction must be reversed when one
of two possible predicate offenses submitted to the jury is legally
insufficient and the verdict form does not indicate on which
predicate offense the jury based its guilty verdict (MCL
750.316(1)(b)).
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4. CRIMINAL LAW — FELONY MURDER — PREDICATE OFFENSES — FALSE PRE-
TENSES.

Under MCL 750.316, a person is guilty of first-degree felony murder
if he or she commits murder in the perpetration or attempted
perpetration of certain enumerated crimes, including larceny of
any kind; false pretenses with the intent to defraud is not a crime
on which a felony-murder conviction can be based because it is
not specifically enumerated in MCL 750.316(1)(b) and it does not
qualify as a larceny of any kind (MCL 750.218).

Bill Schuette, Attorney General, Aaron D. Lind-
strom, Solicitor General, Jeffrey S. Getting, Prosecut-
ing Attorney, and Heather S. Bergmann, Assistant
Prosecuting Attorney, for the people.

State Appellate Defender (by Desiree M. Ferguson)
for defendant.

Before: STEPHENS, P.J., and SHAPIRO and GADOLA, JdJ.

PER CURIAM. Defendant appeals from his jury convic-
tions of first-degree premeditated murder, MCL
750.316(1)(a); felony murder, MCL 750.316(1)(b); first-
degree arson, MCL 750.72; second-degree home inva-
sion, MCL 750.110a(3); and escape while awaiting
trial, MCL 750.197(2). Defendant asserts that there
was insufficient evidence to support the convictions of
premeditated murder and felony murder and that
those convictions should be reduced to second-degree
murder. He also seeks reversal on grounds of eviden-
tiary and procedural error and to be resentenced.

For the reasons set forth in this opinion, we reduce
defendant’s conviction of first-degree premeditated
murder to second-degree murder and remand for sen-
tencing for that offense. We also vacate his conviction
of felony murder and remand for a new trial on that
charge. We reject his other claims of error and do not
address the sentencing issue because it is moot.
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I. FACTS

On November 22, 2014, emergency personnel re-
sponded to a fire at the apartment complex of the
victim, Marie McMillan, in Kalamazoo, Michigan. The
responders extinguished the fire and discovered the
victim’s body on a bed in her bedroom. Testimony from
first responders indicated that someone had piled
items over her body and set them on fire. An autopsy
determined that the victim had died before the fire was
set as a result of multiple stab wounds.

Police officers learned that a man had been knocking
on the apartment doors of the victim’s neighbors
throughout the day of the fire and using a fake story to
solicit money. He told the residents that his girlfriend
had left with his car, debit card, and cell phone. He
then asked to use the person’s phone, and, if allowed to
do so, he made a call that went unanswered. After the
“unsuccessful” call, he directly or indirectly solicited
money from the resident.

Officers determined that the number this man called
from the residents’ phones was associated with defen-
dant. They also learned that a call had been made to
that number from the victim’s phone. The officers
tracked defendant down at the apartment he shared
with his girlfriend, Robin Wiley, in Battle Creek,
Michigan.! When officers arrived, defendant unsuc-
cessfully attempted to flee. After defendant was ar-
rested, he was interrogated.? During the interrogation,
defendant admitted that he had gotten the victim to let
him into her apartment and that he used her phone.

1 Wiley testified against defendant at trial. She stated that she had
pleaded guilty to being an accessory after the fact for her role in helping
defendant return to the victim’s apartment and dispose of evidence.

2 Defendant did not testify at trial, but his statements were recounted
in the interrogating police officer’s testimony.
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He claimed that she then attacked him without provo-
cation by hitting him on the head with a coffee mug
and that she sat on top of him with a “huge knife in her
hand.” He said that he and the victim struggled for
control of the knife and he gained control of it. Defen-
dant then began stabbing the victim, first in the
stomach, and then, after getting on the victim’s back,
in the neck and other parts of her body. There were 29
stab wounds in all.

Defendant was charged with both first-degree pre-
meditated murder and felony murder. At trial, defen-
dant argued that he was not guilty of murder because
he killed the victim in self-defense. In the alternative,
he argued that there were mitigating circumstances
that reduced his culpability for her death. The jury
rejected his defenses and found him guilty as earlier
described.

II. SUFFICIENCY OF THE EVIDENCE OF FIRST-DEGREE
PREMEDITATED MURDER

Defendant first challenges the sufficiency of the
evidence supporting his first-degree premeditated
murder conviction.? “The sufficient evidence require-
ment is a part of every criminal defendant’s due
process rights.” People v Wolfe, 440 Mich 508, 514; 489
NW2d 748 (1992), amended on other grounds 441 Mich
1201 (1992). “[W]hen determining whether sufficient
evidence has been presented to sustain a conviction, a
court must view the evidence in a light most favorable
to the prosecution and determine whether any rational

3 This Court reviews a challenge to the sufficiency of the evidence by
reviewing “the record evidence de novo in the light most favorable to the
prosecution to determine whether a rational trier of fact could have
found that the essential elements of the crime were proved beyond a
reasonable doubt.” People v Roper, 286 Mich App 77, 83; 777 NW2d 483
(2009).
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trier of fact could have found that the essential ele-
ments of the crime were proven beyond a reasonable
doubt.” Id. at 515-516. “The fact that some evidence is
introduced does not necessarily mean that the evi-
dence is sufficient to raise a jury issue.” People v
Hampton, 407 Mich 354, 368; 285 NW2d 284 (1979)
(opinion by COLEMAN, C.dJ.). “[Clircumstantial evidence
and reasonable inferences arising from that evidence
can constitute satisfactory proof of the elements of a
crime.” People v Lee, 243 Mich App 163, 167-168; 622
NW2d 71 (2000). Defendant does not argue that there
was insufficient evidence from which a reasonable jury
could have found that he killed McMillan and did so
with malice. Therefore, he concedes that there was
sufficient evidence to support a verdict of second-
degree murder. People v Roper, 286 Mich App 77, 84,
777 NW2d 483 (2009) (stating that the elements of
second-degree murder are “(1) a death, (2) caused by an
act of the defendant, (3) with malice, and (4) without
justification or excuse”) (quotation marks and citation
omitted). Instead, he argues that the prosecution failed
to present any evidence from which the jury could
reasonably find that he deliberated or premeditated
the killing thereby elevating the crime to first-degree
murder.

First-degree murder is a statutory offense. There-
fore, we must “interpret the statute by examining its
plain language and by employing applicable rules of
statutory construction.” People v Anstey, 476 Mich 436,
445 n 7; 719 NW2d 579 (2006). The Legislature defined
first-degree murder as, in relevant part, “[m]urder
perpetrated by means of poison, lying in wait, or any
other willful, deliberate, and premeditated killing.”
MCL 750.316(1)(a) (emphasis added). “Murder commit-
ted in the perpetration of, or attempt to perpetrate,”
certain enumerated offenses also constitutes first-
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degree murder. MCL 750.316(1)(b). Significantly, the
Legislature used the conjunctive word “and” in the
phrase “other willful, deliberate, and premeditated
killing.” We must, therefore, presume that the Legis-
lature intended different meanings for the words and
that there must be evidence of all three to sustain a
conviction on this basis. See Liberty Hill Housing Corp
v Livonia, 480 Mich 44, 57; 746 NW2d 282 (2008)
(stating that when the conjunctive “and” is used, the
Legislature presumes different meanings), and People
v Sanford, 402 Mich 460, 473-474; 265 NW2d 1 (1978)
(noting that because “[t]he assault with intent to rob
unarmed statute is conjunctive,” there must be an
assault with force and violence).

To “premeditate” means “to think about before-
hand.” People v Morrin, 31 Mich App 301, 329; 187
NW2d 434 (1971). Merriam-Webster’s Collegiate Dic-
tionary (11th ed) defines “premeditate” as “to think
about and revolve in the mind beforehand|[.]” Black’s
Law Dictionary (10th ed) defines “premeditation” as
“[clonscious consideration and planning that precedes
an act (such as committing a crime); the pondering of
an action before carrying it out.” Premeditation can be
proved through circumstantial evidence; however, in-

4 This definition is consistent with the examples provided in the
statute. Both poisoning and lying in wait involve conscious planning for
an action to be taken later. When a statute contains general terms that
follow immediately after specific terms, the general words are presumed
to be “of the same kind, class, character or nature as those specifically
enumerated.” People v Jacques, 456 Mich 352, 355; 572 NW2d 195
(1998) (describing and applying the canon of ejusdem generis in statu-
tory construction) (quotation marks and citation omitted). This is
particularly so when, as in MCL 750.316(1)(a), the general words are
preceded by the word “other.” Id. at 361-362 (TAYLOR, dJ., dissenting). See
also Scalia & Garner, Reading Law: The Interpretation of Legal Texts
(St. Paul: Thomson/West, 2012), pp 199-213, for a discussion of ejusdem
generis.
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ferences may “not be arrived at by mere speculation.”
People v O’Brien, 89 Mich App 704, 710; 282 NW2d 190
(1979). The prosecution may establish premeditation
and deliberation through evidence of (1) the parties’
prior relationship, (2) the defendant’s actions before
the killing, (3) the circumstances surrounding the
killing itself, and (4) the defendant’s conduct after the
killing. People v Schollaert, 194 Mich App 158, 170; 486
NW2d 312 (1992).

Regarding the first factor, no evidence was pre-
sented that defendant and the victim had a prior
relationship. Nor was there any evidence that defen-
dant had previously threatened the victim or that she
ever expressed fear of defendant. Thus, consideration
of the parties’ prior relationship yielded no evidence to
support a finding of premeditation.

The second factor, defendant’s actions before the
murder, similarly yielded no support for a finding of
premeditation. Defendant had a well-established pat-
tern of trying to trick people into giving him money by
telling them a false story about being locked out of his
apartment and needing to get to his place of work.
Residents of four other apartments in the same com-
plex in which the victim lived testified that defendant
attempted the same scam with them that afternoon,
and, though some described defendant as intimidating,
none testified that he acted violently. There was no
evidence to suggest that defendant acted with a differ-
ent plan when he knocked on the victim’s door.

The fourth factor concerns the defendant’s actions
after the murder. In this case, defendant attempted to
cover up the murder, but his actions do not suggest
that the attempt was part of a pre-offense plan. Defen-
dant washed the knife, which was an ordinary steak
knife, in the victim’s kitchen sink and left it there.
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Nearly two hours later,> ample time after the crime to
think about the extensive evidence at the victim’s
apartment, he returned to the apartment, removed
bloodied items, and set the fire. While evidence that an
assailant attempted to cover up a murder in its imme-
diate aftermath can support a reasonable inference
that the series of events was part of a preconceived
plan, see People v Gonzalez, 468 Mich 636, 641-642;
664 NW2d 159 (2003), defendant’s actions after the
murder in this case do not indicate a preconceived
plan. To the contrary, the fact that defendant initially
left the victim’s apartment after doing very little, if
any, cleanup suggests that even after the murder
defendant’s thought process was unsettled and that he
had not preplanned any means of covering up his
crime. The prosecution has not suggested any premedi-
tated plan that would involve leaving the scene of the
crime and returning two hours later to attempt to
cover it up. Therefore, evidence of defendant’s actions
after the murder cannot be used to support a finding of
premeditation.

The most significant factor here is the third one—
the circumstances surrounding the killing. The pros-
ecution argues that given the number of stab wounds,
defendant had adequate time to consciously recon-
sider his actions in a “second look” and decide
whether to continue, i.e., to have premeditated some
of the later knife wounds he inflicted. However, the
prosecution’s argument that premeditative intent can
be formed between successive stab wounds has al-
ready been rejected by our Supreme Court. In People

5 Defendant’s cell phone records established that the murder took
place between 4:30 p.m. and 4:38 p.m. Wiley testified that defendant had
returned home by “6:15ish” and that after defendant had changed his
clothes, the two of them went back to the victim’s apartment. The fire at
the apartment complex was first reported at 8:27 p.m.
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v Hoffmeister, 394 Mich 155, 157-158; 229 NW2d 305
(1975), the victim and the defendant were seen by
witnesses driving into a parking area shortly before
the victim drove with “ ‘multiple lacerations and stab
wounds’” to a friend’s house where she ultimately
died. The prosecution in that case argued, as the
prosecution in this case does, that the number of stab
wounds and the brief time that the victim and defen-
dant were together before the killing were sufficient
for a jury to infer premeditation and deliberation. Id.
at 159. The Hoffmeister Court concluded that “[t]here
is no basis on this record for an inference that
between the successive, potentially lethal blows the
killer calmly, in a cool state of mind . . . subjected the
nature of his response to a second look.” Id. (quotation
marks and citation omitted). The Court explicitly
stated that “[t]he brutality of a killing does not itself
justify an inference of premeditation and delibera-
tion.” Id. “ ‘[M]any murders most brutish and bestial
are committed in a consuming frenzy or heat of
passion, and . . . these are in law only murder in the
second degree.”” Id. at 160, quoting Austin v United
States, 127 US App DC 180, 190; 382 F2d 129 (1967)
(alteration in original).

The prosecution refers us to two Supreme Court
cases issued after Hoffmeister, but it does not suggest
that the cases have overruled Hoffmeister, and we
conclude that they can be harmonized with that case.t
People v Johnson, 460 Mich 720, 721-722; 597 NW2d
73 (1999), involved the murder of a social worker at a
juvenile detention center by one of the detainees. In
that case, which involved manual strangulation, the

6 We recognize that this issue is challenging and that bench and bar
may benefit from additional clarification from the Supreme Court. See
People v Martin, 472 Mich 930 (2005) (MARKMAN, J., dissenting).
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Court stated that “evidence of manual strangulation
can be used as evidence that a defendant had an
opportunity to take a ‘second look.” Id. at 733.
However, the Court was careful to note that “neither
the brutal nature of a killing nor manual strangula-
tion alone is sufficient to show premeditation . . ..” Id.
(emphasis added). Other evidence of premeditation
cited in Johnson included the following: (1) the defen-
dant moved the victim to a more secluded place before
committing the murder, (2) about an hour before the
murder the defendant asked another detainee if he
had seen the victim, (3) the defendant had asked the
victim when she was leaving for the day, and (4) the
defendant directed another detainee away from the
area where the murder occurred shortly thereafter.
Id. at 732-733. In Gonzalez, 468 Mich at 638-639, 642,
the defendant raped the victim, battered her to death,
strangled her, and then set her corpse on fire before
leaving the premises. The Gonzalez opinion cited
Johnson for the principle that “[m]anual strangula-
tion can be used as evidence that a defendant had an
opportunity to take a ‘second look,” ” id. at 641, but it
did not conclude that such evidence was sufficient on
its own.

That this murder was particularly savage and
senseless may be considered by the trial court when
imposing sentence for second-degree murder, but it
does not provide sufficient evidence to prove premedi-
tated first-degree murder.”

" Defendant’s culpability does not turn on “[t]he apparent savagery of
the attack or any number of other factors [that] may appear to some
persons to evince the highest degree of moral culpability.” People v Gill,
43 Mich App 598, 604; 204 NW2d 699 (1972). “The Legislature . . . has
chosen to distinguish degrees of culpability based on the presence or
absence of premeditation and deliberation|.]” Id.
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III. THE FELONY-MURDER INSTRUCTION

Defendant was convicted of a second count of first-
degree murder on a felony-murder theory. The prosecu-
tion presented evidence that the murder occurred
during either of two crimes: larceny from a person,
MCL 750.357, or use of false pretenses to defraud,
MCL 750.218. On the prosecution’s request, and with
defense counsel’s acquiescence, the trial court in-
structed the jury that it could convict defendant of
first-degree felony murder if it found that he caused
the victim’s death, did so intentionally, and did so
while “committing or attempting to commit the crime
of attempted false pretenses under 200 dollars and/or
larceny under 200 dollars.” Consistent with this in-
struction, the jury verdict form did not require the jury
to specify which of the two underlying crimes was the
basis for its conviction; the form simply required the
jury to indicate whether it found defendant guilty of
felony murder.

On appeal, defendant correctly points out that using
false pretenses cannot serve as the basis for a felony-
murder conviction. The prosecution does not disagree.
It appears from the record that the prosecutor, defense
counsel, and the trial court were all under the mis-
taken belief that using false pretenses was a larceny
for purposes of felony murder. However, it is long
settled that the crime of using false pretenses to obtain
a victim’s property does not constitute a larceny be-
cause the victim of false pretenses intends to part with
title and possession of the property, whereas the victim
of a larceny does not intend to part with title. People v
Malach, 202 Mich App 266, 271; 507 NW2d 834 (1993),
citing People v Long, 409 Mich 346, 350-351; 294 NW2d
197 (1980).
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On appeal, the prosecution does not argue that
defendant could have been properly convicted of felony
murder using false pretenses as the predicate offense.
Nor does it argue that the conviction should stand
because the jury might have concluded that defendant
had committed larceny from a person rather than
using false pretenses. It is clear that “[w]here one of
two alternative theories of guilt is legally insufficient
to support a conviction, and where it is impossible to
tell upon which theory the jury relied, the defendant is
entitled to a reversal of his conviction and a new trial.”
People v Grainger, 117 Mich App 740, 755; 324 NW2d
762 (1982).

The prosecution does, however, maintain that defen-
dant waived his right to raise this error on appeal. The
record shows that both in pretrial proceedings and at
trial, defendant’s trial counsel expressed his belief that
false pretenses could serve as an underlying felony to
support a first-degree felony-murder conviction, and he
affirmatively stated that he had no issue with the jury
being instructed as the prosecution requested. Typi-
cally, when defense counsel affirmatively agrees to an
erroneous instruction, the defendant is deemed to have
waived the error. See People v Carter, 462 Mich 206,
213-214; 612 NW2d 144 (2000). However, we decline to
find a waiver in this case.

The nature of the instructional error in this case
rises to the level of a due process violation, and we
conclude that allowing it to stand would undermine the
authority of the judiciary. The error was not merely one
in which the jury received an imprecise definition or in
which the trial court omitted an element of the offense
for which the evidence was overwhelming. In this case,
the instruction directed the jury to convict defendant
on the basis of affirmative findings that, by statute, are
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not grounds on which to convict. We, therefore, con-
clude that defendant’s trial counsel could not unilater-
ally waive this issue without defendant’s full knowl-
edge and understanding about exactly what he was
waiving. It is well recognized that “there are basic
rights that the attorney cannot waive without the fully
informed and publicly acknowledged consent of the
client . . ..” Taylor v Illinois, 484 US 400, 417-418; 108
S Ct 646; 98 L Ed 2d 798 (1988). Among the basic
constitutional rights that cannot be waived absent a
defendant’s express consent are the rights to plead not
guilty, to have a jury trial, and to be present at that
trial. Id. at 418 n 24.

If a defendant’s trial counsel cannot waive the
defendant’s rights to plead not guilty and to demand
a trial on all the elements of the charged offense
without the fully informed and express consent of his
or her client, we see no reason why counsel should be
able to agree that the defendant may be found guilty
of the charged offense when the jury finds that the
defendant committed acts that are not grounds on
which to convict. The United States Supreme Court
has defined waiver as “an intentional relinquishment
or abandonment of a known right or privilege.” John-
son v Zerbst, 304 US 458, 464; 58 S Ct 1019; 82 L. Ed
1461 (1938). Courts should “indulge every reasonable
presumption against waiver,” Aetna Ins Co v Ken-
nedy, 301 US 389, 393; 57 S Ct 809; 81 LL Ed 1177
(1937), and they should “not presume acquiescence in
the loss of fundamental rights,” Ohio Bell Tel Co v
Pubd Utilities Comm of Ohio, 301 US 292, 307; 57 S Ct
724; 81 L Ed 1093 (1937).

Additionally, in this case, the only reason defense
counsel agreed to submission of the felony-murder
charge was his mistaken view of the law that false
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pretenses could serve as an underlying felony for a
felony-murder conviction. Our Supreme Court has pre-
viously held that a defendant could not consciously
waive a right as a result of his or her attorney’s
mistaken view of the law. People v Grimmett, 388 Mich
590, 601; 202 NW2d 278 (1972), overruled on other
grounds by People v White, 390 Mich 245, 257-258; 212
NW2d 222 (1973).

The prosecution refers us to People v Kowalski, 489
Mich 488, 502-504; 803 NW2d 200 (2011), and asserts
that in that case, the Supreme Court held that waiver
can occur even when it involves a constitutional error
in instructions.® The instructional error in Kowalski
occurred when the trial court omitted an element of the
charged offense. Id. at 502-503. The Kowalski Court
determined that defense counsel’s “explicit[] and re-
peated[]” approval of the instruction operated as a
waiver. Id. at 503. Despite that determination, how-
ever, the Court conducted a thorough analysis of the
substance of the claimed error and ultimately declined
to reverse because it concluded that “even if the trial
court had properly instructed [the jury,] ... the jury
would still have convicted defendant” due to the nature

8 The prosecution has not referred us to any other cases in support of
its argument that we should dispose of this case on the basis of waiver.
It cites Carter, 462 Mich 206, and People v Unger, 278 Mich App 210; 749
NW2d 272 (2008), but neither involved an instructional error of consti-
tutional magnitude; rather, the claimed errors were very minor. Carter
concerned the jury’s request for the transcripts of testimony of certain
witnesses; in fact no such transcripts yet existed, but the defendant
argued that the court’s instruction that the transcripts were not
available violated MCR 6.414(H). Carter, 462 Mich at 210, 213-215. In
Unger, the defendant challenged the trial court’s decision to give a
single limiting instruction to the jury that applied to the testimony of
several enumerated witnesses. Unger, 278 Mich App at 233-234. The
defendant claimed on appeal that the court should have repeated the
instructions for each witness separately. Id. at 233.
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of the evidence.? Id. at 506. The Kowalski Court went
on to state that “defendant cannot establish that the
trial court’s charge to the jury affected the outcome of
the lower court proceedings.” Id. at 509-510. According
to the Court,

jury instructions that [are] somewhat deficient may none-
theless, when viewed as a whole, have sufficed to protect a
defendant’s rights when the jury would have convicted the
defendant on the basis of the evidence regardless of the
instructional error. If the evidence related to the missing
element was overwhelming and uncontested, it cannot be
said that the error affected the defendant’s substantial
rights or otherwise undermined the outcome of the pro-
ceedings. [Id. at 506.]

Given this standard, we have reviewed the record in
this case to determine whether the evidence related to
larceny from a person was “overwhelming and uncon-
tested” and whether the erroneous instruction ad-
equately served to protect defendant’s rights. We con-
clude that the instant circumstances fall well short of
that demanding standard. The evidence to support the
charge of larceny from a person was far weaker than
the overwhelming evidence that supported the false-
pretenses charge. There was no direct or forensic
evidence of a larceny; the only evidence supporting it
was indirect and inferential. The prosecution suggests
that the evidence supports an inference that defendant
handled the victim’s purse during the crime because
defendant took the victim’s purse when he returned to
the crime scene to set the fire. The prosecution also
points out that following the crime, defendant sent a

9 For the same reason, the Court rejected the defendant’s claim of
ineffective assistance of counsel related to his counsel’s failure to object
to the jury instructions because, given the evidence, the defendant could
not demonstrate that in its absence, the result of the proceeding would
have been different. Kowalski, 489 Mich at 510 n 38.
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text to an associate that could be read as indicating
that defendant had obtained enough money to buy
drugs. Evidence of a prior incident during which
defendant had taken valuables from an apartment
when its resident refused to give defendant money
was also introduced. While that evidence allowed for
reasonable inferences consistent with guilt, the infer-
ences were vigorously contested!® and far from over-
whelming.

In a related issue, defendant argues not only that
the instruction was infirm, but that there was insuf-
ficient evidence to convict him of larceny from a
person. As just noted, the record evidence of larceny
from a person was limited but, taking the evidence in
the light most favorable to the prosecution, it was
sufficient to present to the jury for decision. Accord-
ingly, we reject defendant’s argument that a retrial
would be improper.

IV. EVIDENCE OF THE VICTIM’S MENTAL HEALTH

Defendant next argues that the trial court abused
its discretion when it precluded him from introducing
evidence of the victim’s history of mental illness and
her paranoia about people trying to kill her.!* The trial
court precluded defendant from introducing this evi-
dence absent a “nexus between the mental illness. ..
and violence.”

10 Defendant rebutted these inferences by pointing out that he had
been given $30 by other residents of the apartment building and that on
the day in question he did not take any property from those residents
who refused to give him money.

11 We review for an abuse of discretion a trial court’s decision whether
to permit the admission of evidence. People v Yost, 278 Mich App 341,
353; 749 NW2d 753 (2008). “An abuse of discretion occurs when the
court chooses an outcome that falls outside the range of reasonable and
principled outcomes.” Unger, 278 Mich App at 217.
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We do not find the trial court’s ruling to be outside
the range of reasonable and principled outcomes. The
evidence of the victim’s mental health that defendant
wished to introduce came from statements of the
victim’s family members recorded in police reports.
Defendant failed to proffer any proof of prior aggres-
sive behavior linked to the victim’s mental illness.
Furthermore, statements of the victim’s family mem-
bers would have been lay opinion testimony and could
not establish a medical diagnosis. Evidence of a link
between the victim’s mental illness and aggressive
behavior showing that the mental illness caused irra-
tional aggression would have been relevant to the
jury’s determination of whether the victim acted ag-
gressively. However, that was not the case here.

V. MOTION TO SEVER

While in jail awaiting trial, defendant attempted to
escape by pushing an officer who was escorting him to
a different part of the jail and grabbing the officer’s key
fob. Defendant’s attempt to escape failed when the key
fob did not operate the door he attempted to open.
Defendant was charged with escape while awaiting
trial, MCL 750.197(2). Defendant moved to sever this
charge, but the trial court denied the motion. Defen-
dant argues that the denial of his motion was errone-
ous.”2? MCR 6.120(C) provides that the trial court “must
sever for separate trials offenses that are not related as
defined in subrule (B)(1).” Subrule (B)(1) states that
offenses are related if they are based on “(a) the same

12 We review for an abuse of discretion a trial court’s decision on a
motion to join or sever charges. People v Girard, 269 Mich App 15, 17;
709 NW2d 229 (2005). “An abuse of discretion occurs when the court
chooses an outcome that falls outside the range of reasonable and
principled outcomes.” Unger, 278 Mich App at 217.
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conduct or transaction, or (b) a series of connected acts,
or (c) a series of acts constituting parts of a single
scheme or plan.” MCR 6.120(B)(1)(a) through (c). The
prosecution argued that the escape offense was con-
nected to the other offenses. Each of defendant’s acts—
attempting to cover up the murder, evade arrest, and
escape—were, in the prosecution’s view, related by mo-
tive and connected as a series of events taken to avoid
incarceration for the offenses defendant committed. The
trial court found that there was a sufficient connection
between the acts to warrant joinder and denied defen-
dant’s motion on that basis.

Given that the attempted escape from jail happened
12 days after the murder and appeared to be a crime of
opportunity rather than part of a previous scheme or
plan connected with the other crimes, there is some
merit to defendant’s argument that this event was not
related to the murder, arson, and home invasion.
However, because defendant’s attempts to cover up the
murder, evade arrest, and escape from jail can be seen
as a series of connected acts, we do not find that the
trial court’s decision was outside the range of reason-
able and principled outcomes. Additionally, defendant
cannot show, even if it was erroneous for the trial court
to deny his motion, that this decision prejudiced him.
People v Lukity, 460 Mich 484, 495; 596 NW2d 607
(1999). Defendant’s self-defense claim was extremely
weak, and while the evidence was insufficient to sup-
port a conviction of first-degree premeditated murder,
the evidence supporting defendant’s convictions of
second-degree murder, first-degree arson, second-
degree home invasion, and escape while awaiting trial
was overwhelming. Defendant was not prejudiced by
the denial of his motion to sever the attempted-escape
charge from the other charges, and he is not entitled to
any relief on this basis.
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VI. SENTENCING ERROR

Defendant’s final claim of error is that the trial court
erred when it assessed points under the offense vari-
ables for his sentencing offense, arson, on the basis of
facts involving the circumstances of the murder. See
People v McGraw, 484 Mich 120, 129; 771 NW2d 655
(2009) (stating that “offense variables are scored by
reference only to the sentencing offense, except where
specifically provided otherwise”). Because the sentenc-
ing guidelines do not apply to offenses with a manda-
tory penalty of life imprisonment, the trial court did
not score the guidelines for defendant’s first-degree
murder convictions. See MCL 769.34(5). Instead, it had
to score the variables for the remaining offense with
the highest crime class. MCL 771.14(2)(e); see also
People v Lopez, 305 Mich App 686, 690; 854 NW2d 205
(2014). Following his jury trial, arson was the remain-
ing offense with the highest crime class. See MCL
777.16¢c and MCL 777.16f.

However, in light of our decision to reduce defen-
dant’s first-degree premeditated murder conviction to
second-degree murder, the second-degree murder con-
viction becomes the offense with the highest crime
class. See MCL 777.16p and MCL 777.16¢c. Therefore,
defendant’s claim of error is moot. See Swinehart v
Secretary of State, 27 Mich App 318, 320; 183 NW2d
397 (1970) (explaining that the Court will not consider
moot questions). Defendant must be resentenced on
the basis of the second-degree murder conviction.

VII. CONCLUSION

We reduce defendant’s first-degree premeditated
murder conviction to second-degree murder. Defendant
must be resentenced on this basis. We vacate defen-
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dant’s conviction of first-degree felony murder and
remand for retrial on that charge. We do not retain

jurisdiction.

STEPHENS, P.J., and SHAPIRO and GADOLA, JdJ., con-
curred.
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ELLISON v DEPARTMENT OF STATE

Docket No. 336759. Submitted June 7, 2017, at Lansing. Decided June 13,
2017, at 9:00 a.m. Leave to appeal denied 501 Mich 953.

Terry L. Ellison brought an action in the Court of Claims against
the Department of State, seeking to compel the department to
comply with Ellison’s requests under the Freedom of Information
Act (FOIA), MCL 15.231 et seq., for certain public documents. In
March 2016, the department notified Ellison that it was unable to
verify his insurance, and the department later canceled Ellison’s
license plate on that basis; Ellison appealed, and the department
reversed its decision and reinstated his license plate. Ellison
subsequently filed a FOIA request with the department, seeking
various types of information related to other vehicle registrants
whom the department had similarly notified about insurance-
verification problems. Ellison alternatively requested paper cop-
ies of the letters the department had sent to all similarly situated
vehicle registrants. The department denied Ellison’s first request,
stating that it did not possess a record that compiled the re-
quested information and that FOIA did not require the depart-
ment to create one. The department denied Ellison’s second
request, stating that Ellison’s request should have been filed
under the Michigan Vehicle Code (MVC), MCL 257.1 et seq., not
FOIA, and that Ellison had failed to complete an MVC record-
lookup-request form and had not paid the required fee for each
record. The parties filed competing motions for summary dispo-
sition. The Court of Claims, CYNTHIA DIANE STEPHENS, J., granted
summary disposition in favor of the department on Ellison’s first
claim, reasoning that the information sought was not a public
record for purposes of FOIA because the record requested by
Ellison did not exist in the form sought and the department was
not required to create a new record. The court also granted
summary disposition of Ellison’s second request on the basis that
Ellison had failed to pay the record fee required by the MVC.
Ellison appealed.

The Court of Appeals held:

1. FOIA, in general, requires the full disclosure of public
records that are in the possession of a public body. A FOIA request
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must only be descriptive enough that a public body can find the
records containing the requested information. For purposes of
FOIA, MCL 15.232(e) defines the term “public record” as a
writing prepared, owned, used, in the possession of, or retained
by a public body in the performance of an official function from
the time it is created. The term “writing,” as defined in MCL
15.232(h), includes electronic copies and computer tapes, and if a
writing exists in an electronic format, the plaintiff is entitled to
an electronic copy. With certain exceptions, FOIA does not require
a public body to make a compilation, summary, or report of
information, MCL 15.233(4), and the act does not require a body
to create a new public record to fulfill a plaintiff’s request for a
public record. A computer database constitutes a “writing” for
purposes of FOIA when it stores information that a public body
uses to perform an official function. In this case, the database
maintained by the department contained part of the information
sought by Ellison, and it was not necessary for the department to
generate a report from the database for it to be a public record.
Instead, the database was a writing for purposes of FOIA because
it contained information stored in a computer that the depart-
ment used to perform an official function. Accordingly, the court
erred when it concluded that the department’s database was not
a public record. Summary disposition in favor of Ellison would
have been premature, however, because a question of fact existed
as to whether the department could have provided Ellison the
requested information without creating a new compilation of the
data.

2. MCL 257.208a of the MVC provides that with certain
exceptions records maintained under the MVC must be available
to the public in accordance with procedures prescribed in the
MVC, FOIA, or other applicable laws; accordingly, because the
disjunctive term “or” allows a choice between alternatives, Ellison
could have proceeded under FOIA or the MVC with his record-
lookup requests. However, although Ellison had a choice whether
to procced under the MVC or FOIA, the MVC fee provisions
applied. MCL 15.234(1) of FOIA allows a public body to charge a
fee to respond to a public record search. However, pursuant to
MCL 15.234(10), FOIA fee provisions do not apply to public
records that are prepared under an act or statute that specifically
authorizes the sale of those public records to the public or if the
amount of the fee for providing a copy of the public record is
otherwise specifically provided by an act or statute. MCL
257.208b(1) of the MVC specifically authorizes the secretary of
state to provide a commercial lookup service of records main-
tained under the MVC and to charge a fee for each record-lookup
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request; the database is a public record maintained under the
MVC. FOIA’s fee provisions did not apply in this case because the
requested records were prepared under the MVC, which specifi-
cally authorizes the MVC to sell its records to the public and
provides the amount of the fee. MCL 257.208b(9) provides that
the secretary of state shall not provide an entire computerized
central file or other file of records maintained under the MVC to
a nongovernmental person or entity unless the person or entity
pays the prescribed fee for each individual record within the
computerized file. Ellison was not entitled to the records he
requested under FOIA because he had failed to pay the required
MVC fees for each individual record that the file contained, an
amount calculated to be $1.6 million. Accordingly, while the Court
of Claims’ analysis was flawed, the error did not require reversal,
and the Court of Claims correctly granted summary disposition in
favor of the department.

Affirmed.

1. RECORDS — FEES FOR RECORDS — MICHIGAN VEHICLE CODE RECORDS — ACTION
BROUGHT UNDER FREEDOM OF INFORMATION ACT.

MCL 15.234(10) of the Freedom of Information Act (FOIA), MCL
15.231 et seq., provides that FOIA fee provisions do not apply to
public records that are prepared under an act or statute that
specifically authorizes the sale of those public records to the
public or if the amount of the fee for providing a copy of the public
record is otherwise specifically provided by an act or statute;
because MCL 257.208b(1) of the Michigan Vehicle Code (MVC),
MCL 257.1 et seq., specifically authorizes the Secretary of State to
provide a commercial lookup service of records maintained under
the MVC and to charge a fee for each record-lookup request, a
plaintiff seeking MVC records must pay the fees set forth in the
MVC, even when the plaintiff requested the records under FOIA.

2. RECORDS — FREEDOM OF INFORMATION ACT — INFORMATION CONTAINED IN
COMPUTER DATABASE.

A computer database constitutes a “writing” for purposes of the
Freedom of Information Act, MCL 15.231 et seq., when it stores
information that a public body uses to perform an official func-
tion; the public body does not have to generate a report from the

information contained in the database for it to be a public record
subject to disclosure under FOIA (MCL 15.232(e) and (h)).

Outside Legal Counsel PLC (by Philip L. Ellison) for
plaintiff.
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Bill Schuette, Attorney General, Aaron D. Lind-
strom, Solicitor General, Laura Moody, Chief Legal
Counsel, and Joshua O. Booth and Thomas Quasa-
rano, Assistant Attorneys General, for defendant.

Before: SWARTZLE, P.J., and SAAD and O’CONNELL, JdJ.

O’CONNELL, J. Plaintiff, Terry Lee Ellison, appeals by
right the January 26, 2017 order of the Court of Claims
granting summary disposition under MCR 2.116(I)(2)
(opposing party entitled to judgment) to defendant, the
Michigan Department of State, on plaintiff’s claims
under the Freedom of Information Act (FOIA), MCL
15.231 et seq. The Court of Claims erred by concluding
that a computerized database was not a public record,
but because plaintiff did not pay the appropriate fee for
the records he sought, we affirm.

I. FACTUAL BACKGROUND

Plaintiff’s allegations included that on March 31,
2016, defendant notified plaintiff that it was canceling
his license plate and registration because it was unable
to verify his insurance. Plaintiff submitted appeal pa-
perwork, but his license plate was forfeited. After plain-
tiff called defendant’s insurance-fraud unit and spoke
with numerous workers, defendant reversed its forfei-
ture decision and reinstated plaintiff’s license plate.

On July 6, 2016, plaintiff sent defendant a FOIA
request that included two distinct requests. First,
plaintiff requested for all vehicle registrants whom
defendant had notified about an inability to verify
proof of insurance at renewal “any and all” information
related to their full name, their address, their vehicle
plate or registration number, their vehicle identifica-
tion number, the insurance-audit date, the date of their
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most recent vehicle renewal, and the fee category of the
cancelled or forfeited plate. Second, in the alternative,
plaintiff requested that defendant provide paper copies
of the letters it had sent resulting from the same
circumstances.

Defendant denied plaintiff's first request under
MCL 15.233 and MCL 15.235(4)(b) on the basis that it
did not possess a responsive record and that it was “not
required to make a compilation, summary, report of
information, or create a new public record.” Defendant
denied plaintiff’s second request because he had not
completed a record-lookup-request form and paid the
fee for each record. At her deposition, defendant’s
FOIA coordinator Michelle Halm testified that she
denied plaintiff’s FOIA request because the computer-
ized system did not provide an electronic output, there
was no way to create an output, and defendant was not
required to create one.

Joe Rodriguez testified at his deposition that he is
the assistant administrator of defendant’s Office of
Customer Services. He was familiar with the insur-
ance database that included some of the information—
such as registration, vehicle identification numbers,
and customer information—that plaintiff sought. Ro-
driguez testified that it was not possible to simply copy
the database because it had a front end and a back end,
and the front end was shared between all the users on
the staff. However, it would be possible to copy the
database’s back-end tables onto a jump drive.

On August 2, 2016, plaintiff filed his complaint in
this action, seeking an order compelling FOIA disclo-
sure, a fine, punitive damages, and costs. Plaintiff
alleged that defendant improperly denied his first
FOIA request because it maintained an electronic
database with the information he sought and improp-
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erly denied his second FOIA request because he was
entitled to the records through FOIA rather than
through the Michigan Vehicle Code (MVC)! commercial
lookup service. Plaintiff moved for summary disposi-
tion under MCR 2.116(C)(10) (no genuine issue of
material fact), asserting that defendant violated FOIA
by requiring him to use the MVC service and by not
providing a copy of its electronic database in response
to his FOIA request.

Defendant responded by moving for summary dispo-
sition under MCR 2.116(I)(2), arguing that plaintiff
had requested personal information that was exempt
from disclosure and that the records plaintiff sought
did not exist. Defendant also argued that it was not
required to create a new record that would be respon-
sive to plaintiff’s request. Additionally, the MVC re-
quired defendant to charge a person a fee for each
record contained in a computerized file, and plaintiff
did not submit his request in the proper format be-
cause he failed to submit the proper fees.

The Court of Claims granted summary disposition to
defendant regarding plaintiff’s first FOIA request on
the basis that the record did not exist in the form
sought by plaintiff. It reasoned that the database
contained “some or most of the information,” but it was
not a public record because “there was no routinely
generated report containing this information.” It addi-
tionally reasoned that defendant was not required to
compile or summarize the database or create a new
record.

Regarding plaintiff’s second request, the Court of
Claims refused to consider defendant’s personal infor-
mation exemption request because defendant did not

1 MCL 257.1 et seq.
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cite the exemption when denying plaintiff’s request,
nor did defendant make any argument before the court
on the balancing test employed in evaluating the
exemption. However, the Court of Claims determined
that defendant properly denied plaintiff’s request be-
cause plaintiff had not met the statutory requirement
to pay the statutory fee under the MVC.

II. STANDARDS OF REVIEW

This Court reviews de novo a trial court’s decision on
a motion for summary disposition. Herald Co v Bay
City, 463 Mich 111, 117; 614 NW2d 873 (2000). MCR
2.116(I)(1) provides that “[i]f the pleadings show that a
party is entitled to judgment as a matter of law, or if
the affidavits or other proofs show that there is no
genuine issue of material fact, the court shall render
judgment without delay.” A genuine issue of material
fact exists if, when viewing the record in the light most
favorable to the nonmoving party, reasonable minds
could differ on the issue. Gorman v American Honda
Motor Co, Inc, 302 Mich App 113, 115; 839 NW2d 223
(2013).

We also review de novo issues of statutory interpre-
tation. Herald, 463 Mich at 117. The goal of statutory
interpretation is to discern the Legislature’s intent
from the words expressed in the statute. Id. “If the
language of a statute is clear and unambiguous, the
plain meaning of the statute reflects the legislative
intent and judicial construction is not permitted.” Id.
at 117-118.

ITI. ANALYSIS

First, plaintiff argues that an insurance database
itself is a public record and that defendant improperly
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denied plaintiff’s request because the database was
responsive to his request. We conclude that there is a
question of fact whether defendant could simply copy
the relevant database file or whether instead defen-
dant would have to create or alter a record to provide
the requested information.

FOIA broadly provides that “all persons ... are en-
titled to full and complete information regarding the
affairs of government and the official acts of those who
represent them as public officials and public employ-
ees, consistent with this act.” MCL 15.231(2). Accord-
ingly, “FOIA’s specific provisions generally require the
full disclosure of public records in the possession of a
public body.” Herald, 463 Mich at 118.

FOIA defines the term “public record” as “a writing
prepared, owned, used, in the possession of, or retained
by a public body in the performance of an official
function, from the time it is created.” MCL 15.232(e).
FOIA defines the term “writing” as

handwriting, typewriting, printing, photostating, photo-
graphing, photocopying, and every other means of record-
ing, and includes letters, words, pictures, sounds, or
symbols, or combinations thereof, and papers, maps, mag-
netic or paper tapes, photographic films or prints, micro-
film, microfiche, magnetic or punched cards, discs, drums,
or other means of recording or retaining meaningful
content. [MCL 15.232(h).]

For the purposes of FOIA, writings include “electronic
copies and computer tapes.” City of Warren v Detroit,
261 Mich App 165, 172; 680 NW2d 57 (2004) (citations
omitted).

If a writing exists in an electronic format, the
plaintiff is entitled to an electronic copy. Farrell v
Detroit, 209 Mich App 7, 14-15; 530 NW2d 105 (1995).
See MCL 15.234(1)(c). However, subject to exceptions
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that do not apply in this case, FOIA “does not require
a public body to make a compilation, summary, or
report of information,” MCL 15.233(4), and it “does not
require a public body to create a new public record,”
MCL 15.233(5).

In Warren, 261 Mich App at 173, this Court deter-
mined that a computer formula used to calculate water
and sewer rates was a public record. In that case, the
defendant argued that the formula did not exist in the
form of a public record because it was not itself a
document or computer disk. Id. at 172. This Court
rejected the argument because the formula was infor-
mation stored in a computer and was used during a
computing process in the same way that entered data
would be. Id. at 171. The Court further reasoned:

We can discern no reason why the formula contained on
the computer disk would be different than those types of
electronic recordings already recognized as “writings” by
this Court. To hold otherwise would allow public bodies to
hide behind the exception by creating and maintaining
public records within software and on computer disks only.
[Id. at 173.]

In this case, the database contained some of the
information plaintiff sought, including the names, ad-
dresses, vehicle identification numbers, registration,
and insurance-audit information. It was not necessary
for defendant to generate a report from the database
for it to be a public record. The database itself was a
writing because it was information stored in a com-
puter, id. at 172-173, that defendant used to perform
an official function, MCL 15.232(e). The Court of
Claims erred when it held that the database was not a
public record.

Defendant responds that disclosing the information
stored on the database would have required it to create
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a new record because the database did not contain only
the information plaintiff sought. Summary disposition
on these grounds would be improper because there is a
question of fact regarding whether defendant could
have copied the database without creating a new, more
specifically responsive record.

A FOIA request need only be descriptive enough that
a defendant can find the records containing the infor-
mation that the plaintiff seeks. Herald, 463 Mich at
121. When a plaintiff does not ask the defendant to
create a new record, “the fact that the [defendant] had
no obligation to create a record says nothing about its
obligation to satisfy plaintiff’s request in some other
manner . ...” Id. at 122. In this case, simply because
defendant could have created a strictly responsive
record does not mean that it could not have satisfied
plaintiff’s request by copying the back-end tables.
Plaintiff requested “any” information that was in-
cluded in its list. The database’s tables contained much
of the information plaintiff sought.

Rodriguez’s testimony about whether he could copy
the tables containing the information plaintiff sought
without needing to create a new record was self-
contradictory. Rodriguez testified that he could not
simply copy the entire database onto a jump drive. He
testified that to put the entire database on a thumb
drive, he “would have to change the program-
ming . ...” Rodriguez testified that he would have to
program the database to give him specific output, like
names and addresses.? But he also testified that he
could copy the back-end tables onto a jump drive. The
types of information plaintiff sought were stored as

2 Such a query would necessarily compile and create a report of the
information, which the FOIA does not require defendant to do. See MCL
15.233(4). See also Herald, 463 Mich at 121.
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fields in the database tables. Rodriguez’s self-
contradictory testimony created a question of fact
regarding whether defendant could have provided
plaintiff the information he sought by simply copying
the database’s back-end tables or whether defendant
could not do so without creating a new compilation of
the data.

However, this Court need not reverse or vacate a
trial court’s order unless doing so appears to this Court
to be inconsistent with substantial justice. MCR
2.613(A). The trial court’s error is harmless if it is not
decisive to the case’s outcome. See Ypsilanti Fire Mar-
shal v Kircher (On Reconsideration), 273 Mich App
496, 529; 730 NW2d 481, vacated and remanded in
part on other grounds 480 Mich 910 (2007). We con-
clude that the Court of Claims’ error does not require
reversal because plaintiff did not submit the appropri-
ate fees for the records he sought.

The MVC provides that a person seeking records
may proceed through either the MVC or FOIA:

Records maintained under this act, other than those
declared to be confidential by law or which are restricted
by law from disclosure to the public, shall be available to
the public in accordance with procedures prescribed in
this act, the freedom of information act, . .. or other ap-
plicable laws. [MCL 257.208a.]

The word “or” is a disjunctive term that allows a choice
between alternatives. Michigan v McQueen, 293 Mich
App 644, 671; 811 NW2d 513 (2011). But while plaintiff
is correct that he may proceed under FOIA or the MVC,
this does not mean that FOIA’s fee provision applies.
FOIA allows a public body to charge a fee to respond
to a public record search. MCL 15.234(1). For records
on “nonpaper physical media,” this fee is “the actual
and most reasonably economical cost of the computer
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discs, computer tapes, or other digital or similar me-
dia.” MCL 15.234(1)(c). However, FOIA’s fee provisions
“dol[] not apply to public records prepared under an act
or statute specifically authorizing sale of those public
records to the public, or if the amount of the fee for
providing a copy of the public record is otherwise
specifically provided by an act or statute.” MCL
15.234(10).

In this case, defendant maintains the database
pursuant to the requirements of the MVC. The MVC
provides that records maintained under the act “shall
be available to the public.” MCL 257.208a. The data-
base is therefore a public record maintained under the
MVC. The MVC specifically provides that the Secre-
tary of State may provide a commercial lookup service
of records maintained under the MVC. MCL
257.208b(1). A fee shall be charged for each record
looked up. Id. The fee is established annually by the
Legislature or the Secretary of State. Id. Therefore,
FOIA’s fee does not apply because the records are
prepared under an act that specifically authorizes sale
of its records to the public, and the act specifically
provides the amount of the fee.

The fact that plaintiff is seeking a database rather
than individual paper records is not determinative.
The MVC expressly addresses this scenario:

The secretary of state shall not provide an entire
computerized central file or other file of records main-
tained under this act to a nongovernmental person or
entity, unless the person or entity pays the prescribed fee
for each individual record contained within the computer-
ized file. [MCL 257.208b(9).]

The term “shall” is mandatory. Walters v Nadell, 481
Mich 377, 383; 751 NW2d 431 (2008).
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The database in this case is a computerized central
file that contains records for numerous individual
persons. Accordingly, MCL 257.208b(9) prohibits de-
fendant from providing plaintiff with the database
unless defendant charges plaintiff a fee for each indi-
vidual record that the file contains. Halm estimated
that this fee would be approximately $1.6 million in
this case, and it is undisputed that plaintiff has not
paid this amount. Accordingly, the Court of Claims
correctly concluded that defendant had grounds to
deny plaintiff's FOIA request because plaintiff had not
paid the statutorily required fee.

We affirm.

SWARTZLE, P.J., and SAAD, J., concurred with
O’CONNELL, J.
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GEERING v KING

Docket No. 335794. Submitted June 8, 2017, at Lansing. Decided June 13,
2017, at 9:05 a.m.

Martin Robinson filed a petition in the Kalamazoo Circuit Court
under MCL 722.27b of the Child Custody Act, MCL 722.21 et seq.,
seeking an order for grandparenting time with the children of his
daughter, Elizabeth M. King, and her ex-husband, Jarret T.
Geering. Although Geering and King’s divorce was finalized in
2013, their contentious custody disputes continued after the
divorce order was entered. According to Robinson, complications
related to the parents’ disputes resulted in a reduction in the
amount of time that Robinson and his wife, the children’s
step-grandmother, were allowed to spend with the children;
Robinson additionally alleged that their limited grandparenting
time occurred only during King’s parenting time. Geering and
King filed a joint affidavit opposing an order of grandparenting
time, stating that they were both fit parents and that a
grandparenting-time order would not be in the children’s best
interests. The court, Julie K. Phillips, J., granted Robinson’s
motion, concluding that Geering and King were unfit parents
because their inconsistent discipline of the children, inconsistent
communication, inconsistent coparenting, and failure to foster
the relationship with the other parent had created a substantial
risk of harm to the children’s mental, physical, and emotional
health. On that basis, the court concluded that grandparenting
time with Robinson was in the children’s best interests. Geering
and King appealed.

The Court of Appeals held:

1. MCL 722.27b provides that in certain circumstances a
grandparent may seek an order for grandparenting time. MCL
722.27b(4) and (6) set forth the parameters under which a circuit
court reviews a grandparenting-time motion when one of the
child’s parents objects to the motion. A court must apply MCL
722.27b(5), however, when both parents object to a grandparent’s
motion for grandparenting time. With certain exceptions, MCL
722.27b(5) provides that a court must dismiss a grandparent’s
motion for grandparenting time if the child’s two fit parents sign
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an affidavit opposing an order for grandparenting time. For
purposes of MCL 722.27b, the undefined term “fit parent” means
a parent who adequately cares for his or her children.

2. In this case, Geering and King averred that as fit parents,
they opposed Robinson’s grandparenting-time motion. The record
established that although Geering and King had numerous
custody disputes before and after their divorce that had adversely
affected the children, those disputes and concerns were in the
past. In addition, Child Protective Services conducted several
investigations during the custody proceedings, and the primary
allegations in each investigation were not substantiated. Accord-
ingly, the record did not support the conclusion that either parent
had failed to adequately care for the children, and the circuit
court’s finding that Geering and King were unfit parents was
against the great weight of the evidence. For that reason, the
circuit court abused its discretion when it granted Robinson
grandparenting time under MCL 722.27b(5).

Reversed and remanded.
PARENT AND CHILD — GRANDPARENT VISITATION — OPPOSITION BY FIT PARENTS —
‘WORDS AND PHRASES — DEFINITION OF FIT PARENT.

MCL 722.27b(5) of the Child Custody Act, MCL 722.21 et seq.,
provides that a court must dismiss a grandparent’s motion for
grandparenting time if both of the child’s parents are fit and both
parents sign an affidavit opposing an order for grandparenting
time; a “fit parent” is a parent who adequately cares for his or her
children.

Speaker Law Firm, PLLC (by Liisa R. Speaker and
Jennifer M. Alberts), for appellants.

Law Offices of Richard S. Victor, PLLC (by Richard
S. Victor), and Hertz Schram PC (by Gerald P. Cavellier
and Matthew J. Turchyn) for appellee.

Before: O’BRIEN, P.J., and HOEKSTRA and BOONSTRA,
JJ.

O’BRIEN, P.J. Jarret T. Geering and Elizabeth May
King (formerly known as Elizabeth May Geering and
Elizabeth May Robinson) appeal as of right the circuit
court’s order granting Martin Robinson’s motion for
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grandparenting time. We reverse and remand this
matter for the entry of an order denying the motion for
grandparenting time.

Jarret T. Geering and Elizabeth May King began
dating in approximately 2002, married on Septem-
ber 26, 2009, and have four children together. In 2011,
however, the parties separated; Geering remained in
Kalamazoo, and King moved with the children to Bay
City. On December 15, 2011, Geering filed a complaint
for divorce. In his complaint, Geering sought, in rel-
evant part, joint legal and joint physical custody of the
four children. From the filing of the complaint until
June 2016, approximately 41/2 years later, contentious
custody proceedings between the parents ensued. In an
order dated February 8, 2012, primary parenting time
was awarded to King, but Geering was awarded two
overnight visits during the first weekend of each
month, five weeks of parenting time during the sum-
mer, and relatively equal holiday parenting time. Ap-
proximately four months later, on June 25, 2012, the
trial court entered a parenting-time order modifying
its February 8, 2012 order, this time awarding Geering
primary parenting time and King supervised parent-
ing time in light of allegations against King that she
had failed to adequately attend to one child’s fractured
ankle and bacterial infection. It appears that Geering
also reported his concerns to Child Protective Services
(CPS), but the resulting neglect case was ultimately
dismissed by stipulation.

On May 28, 2013, the trial court entered a “Final
Decision as to Issues of Custody and Parenting Time.”
According to that decision, the parties were awarded
joint legal and joint physical custody of their children.
With respect to parenting time during the school year,
the trial court concluded that King would “be allowed
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to have the children once a month in Bay City on the
first full weekend of every month, and [would] be
allowed to visit them on any two other weekends in
Kalamazoo for one overnight during the month as long
as there is one week’s notice to the father....” With
respect to parenting time during the summer and on
holidays, the decision provided that “[t]he parents
shall share alternating weeks in the summer” and
relatively equal parenting time for holidays. Addition-
ally, the order also provided that, in the event King
“moveld] back to the Kalamazoo area permanently,”
“the mother and father shall share parenting time with
the minor children on a 50/50 basis.” The parties’
divorce was finalized on June 23, 2013. The judgment
of divorce provided for joint legal custody, and it
provided that physical custody and parenting time
would be addressed in “a separate order.” Neverthe-
less, the parties’ contentious custody disputes did not
end upon the entry of the judgment of divorce.

Instead, the disputes grew more complicated, and it
is the complications that arose after the judgment of
divorce was entered that resulted in the instant ap-
peal. Specifically, the issues before this Court focus on
claims made by Martin Robinson, King’s father and the
children’s grandfather, and his wife, Shaney Robinson,
King’s stepmother and the children’s stepgrand-
mother, that they were being excluded from the chil-
dren’s lives. These claims resulted in Robinson and his
wife filing a successful motion to intervene on Novem-
ber 25, 2013. Then, on the following day, Robinson and
his wife filed a motion for grandparenting time, claim-
ing that Geering had “abruptly terminated” their rela-
tionships with the children and requesting grandpar-
enting time “[e]very Monday from the end of the school
day until the end of their Religious Education Class,”
“[tlhe first full weekend of every month,” “[flour
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weeks during the summer, to include July 4,” and
“contact . . . via telephone, Skype and mail, especially
on Holidays and Birthdays,” as well as “such other and
such further relief as may be equitable and in good
conscience.” However, an order permitting Robinson
and his wife to withdraw that motion was entered
approximately four months later, on March 3, 2014.
According to King, she had asked Robinson to with-
draw the motion because it added yet another dispute
to the already-contentious custody proceedings.

Apparently, Robinson and his wife remained un-
happy with their level of involvement in the children’s
lives over the next year or so. Consequently, on Febru-
ary 17, 2015, Robinson, alone this time, filed a second
motion for grandparenting time. In his motion, Robin-
son asserted that Geering and King were only allowing
him and his wife to spend time with the children “on a
sporadic basis” and only “during their mother’s parent-
ing time.” Explaining that he had only been able to see
all or some of the children 13 times between February
2014 and November 2014, Robinson asserted that the
parents’ decision to “cut him off cold” would have a
“devastatingly negative impact on [the children] men-
tally and emotionally.” As he and his wife had re-
quested before, Robinson again requested grandpar-
enting time “[e]very Monday from the end of the school
day until the end of their Religious Education Class,”
“[t]he first full weekend of every month,” “[flour weeks
during the summer, to include July 4,” and “contact . . .
via telephone, Skype and mail, especially on Holidays
and Birthdays,” as well as “such other and such further
relief as may be equitable and in good conscience.” In
response to Robinson’s motion, Geering and King, who
had largely disagreed on all custody-related issues to
that point during the proceedings, filed a joint affidavit
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opposing Robinson’s motion. In the affidavit, they
indicated, in relevant part, “[t]hat both of the affiants
are fit parents and both parents of the . . . minor chil-
dren herewith oppose the Motion for Grandparenting
Time as not being within the best interest of the minor
children.”

After holding three day-long hearings over the
course of the next 21 months, the trial court granted
Robinson’s motion, concluding, in relevant part, that
Geering and King were unfit parents and that grand-
parenting time with Robinson was in the children’s
best interests. In finding that Geering and King were
unfit parents, the trial court explained that due to
their “inconsistency [in] discipline, the inconsistency in
communication, the inconsistency in co-parenting,
[and] not fostering the relationship with the other
parent,” the parents “created a substantial risk of
harm to all four of [their] children’s mental, physical,
emotional health.” Consequently, the circuit court en-
tered an order allowing Robinson regular grandparent-
ing time that could include his wife at his discretion.
Specifically, the trial court ordered that the children
spend one weekend each month during the school year
and one week during the summer with Robinson
and/or his wife. A written order reflecting the circuit
court’s decision was entered on November 14, 2016.
Geering and King appeal as of right that order, argu-
ing, in part, that the circuit court’s order granting
Robinson’s motion for grandparenting time should be
reversed because the order was based on the court’s
erroneous conclusion that they were unfit parents. We
agree.

This Court recently summarized the law that ap-
plies when a parent challenges a circuit court’s deci-
sion to grant a grandparent’s motion for grandparent-
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ing time. In Zawilanski v Marshall, 317 Mich App 43,
48-50; 894 NW2d 141 (2016), this Court stated, in
relevant part, as follows:

“Orders concerning [grand]parenting time must be
affirmed on appeal unless the trial court’s findings were
against the great weight of the evidence, the court com-
mitted a palpable abuse of discretion, or the court made a
clear legal error on a major issue.” Keenan v Dawson, 275
Mich App 671, 679; 739 NW2d 681 (2007) (quotation
marks and citation omitted). The Court should affirm a
trial court’s findings of fact unless the evidence “clearly
preponderate[s] in the opposite direction.” Fletcher v
Fletcher, 447 Mich 871, 879; 526 NW2d 889 (1994) (quo-
tation marks and citation omitted; alteration in original).
A trial court abuses its discretion on a custody matter
when its “decision is so palpably and grossly violative of
fact and logic that it evidences a perversity of will, a
defiance of judgment, or the exercise of passion or bias.”
Berger v Berger, 277 Mich App 700, 705; 747 NW2d 336
(2008). We conclude that this standard should also apply
to decisions about parenting and grandparenting time. A
court commits clear legal error “when it incorrectly
chooses, interprets, or applies the law.” McIntosh v Mcln-
tosh, 282 Mich App 471, 475; 768 NW2d 325 (2009).

Parents have a constitutionally protected right to make
decisions about the care, custody, and management of
their children. In re Sanders, 495 Mich 394, 409; 852
NW2d 524 (2014). This right “is not absolute, as the state
has a legitimate interest in protecting the moral, emo-
tional, mental, and physical welfare of the minor . ...” Id.
at 409-410, quoting Stanley v Illinois, 405 US 645, 652; 92
S Ct 1208; 31 L Ed 2d 551 (1972) (quotation marks and
citation omitted). “The United States Constitution, how-
ever, recognizes ‘a presumption that fit parents act in the
best interest of their children’ and that ‘there will nor-
mally be no reason for the State to inject itself into the
private realm of the family to further question the ability
of [fit parents] to make the best decisions concerning the
rearing of [their] children.”” In re Sanders, 495 Mich at



2017] GEERING V KING 189

410, quoting Troxel v Granville, 530 US 57, 68-69; 120 S Ct
2054; 147 L Ed 2d 49 (2000) (opinion by O’Connor, dJ.)
(alterations in Sanders).

MCL 722.27b provides grandparents in certain situa-
tions the means to seek an order for grandparenting time.
To protect parents’ fundamental liberty to make decisions
about the care, custody, and management of their chil-
dren, MCL 722.27b(4)(b) incorporates a rebuttable pre-
sumption “that a fit parent’s decision to deny grandpar-
enting time does not create a substantial risk of harm to
the child’s mental, physical, or emotional health.” To rebut
this presumption, a grandparent “must prove by a prepon-
derance of the evidence that the parent’s decision to deny
grandparenting time creates a substantial risk of harm to
the child’s mental, physical, or emotional health.” Id. If
the grandparent does not rebut the presumption, the court
must dismiss the grandparenting-time action. Id. How-
ever, if the grandparent meets the standard for rebutting
the presumption,

the court shall consider whether it is in the best
interests of the child to enter an order for grandpar-
enting time. If the court finds by a preponderance of
the evidence that it is in the best interests of the
child to enter a grandparenting time order, the court
shall enter an order providing for reasonable grand-
parenting time of the child by the grandparent by
general or specific terms and conditions. [MCL
722.27b(6).]

In sum, MCL 722.27b(4) and (6) generally control
when a parent objects to a grandparent’s motion for
grandparenting time. This case, however, does not
involve a situation in which a parent objects to a
grandparent’s motion for grandparenting time. Rather,
it involves a situation in which both parents object to a
grandparent’s motion for grandparenting time. In this
situation, MCL 722.27b(5) controls. That statutory
provision provides as follows:



190 320 MICH APP 182 [June

If 2 fit parents sign an affidavit stating that they both
oppose an order for grandparenting time, the court shall
dismiss a complaint or motion seeking an order for grand-
parenting time filed under subsection (3). This subsection
does not apply if 1 of the fit parents is a stepparent who
adopted a child under the Michigan adoption code, chapter
X of the probate code of 1939, 1939 PA 288, MCL 710.21 to
710.70, and the grandparent seeking the order is the
natural or adoptive parent of a parent of the child who is
deceased or whose parental rights have been terminated.

Consequently, “if two fit parents (with the exception of
certain circumstances that are not present in this case)
both oppose visitation, their joint opposition effectively
creates an irrebuttable presumption that denial of
grandparenting time will not create a substantial risk
of harm to the child, and the grandparents’ petition
must be dismissed.” Brinkley v Brinkley, 277 Mich App
23, 29; 742 NW2d 629 (2007).

In this case, Geering and King each signed affidavits
stating, in relevant part, that, as fit parents, they
opposed an order regarding grandparenting time.
Therefore, it was and remains their position that the
circuit court was required to dismiss Robinson’s motion
for grandparenting time pursuant to MCL 722.27b(5).
Robinson, on the other hand, contends that the circuit
court was not required to dismiss his motion because
one or both parents were unfit. Consequently, the issue
before this Court focuses on the interpretation and
application of the term “fit” as used in MCL 722.27b.
The Child Custody Act, MCL 722.21 et seq., including
the definitions provision of that act, MCL 722.22, does
not define the terms “fit” or “unfit” in this context. It
also appears that neither this Court nor our Supreme
Court has defined the term in this context. However,
the United States Supreme Court, in Troxel, 530 US at
68 (opinion by O’Connor, J.), defined a “fit” parent as a
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parent who “adequately cares for his or her chil-
dren....” It did so in the context of determining
whether statutes allowing for third-party parenting
time must afford deference to the children’s parents. It
held that they must. Id. at 68-69. That decision led this
Court to declare a previous version of our state’s
grandparenting-time statute unconstitutional, DeRose
v DeRose, 469 Mich 320, 333-334; 666 NW2d 636
(2003), and it was the Troxel and DeRose decisions that
ultimately led the Legislature to amend MCL 722.27b
to its current form, Brinkley, 277 Mich App at 28-29. It
is well established that the Legislature is presumed to
act with knowledge of current judicial interpretations,
Gordon Sel-Way, Inc v Spence Bros, Inc, 438 Mich 488,
505-506; 475 NW2d 704 (1991), and “[w]hen statutory
provisions are construed by the court and the Legisla-
ture reenacts the statute, it is assumed that the
Legislature acquiesced to the judicial interpretation,”
GMAC LLC v Dep’t of Treasury, 286 Mich App 365, 373;
781 NW2d 310 (2009). For these reasons, we choose to
incorporate the definition of the term “fit” as set forth
in Troxel—as a parent who “adequately cares for his or
her children”—to MCL 722.27b.

Consequently, the issue before this Court is whether
the circuit court’s finding that Geering and King were
unfit parents was against the great weight of the
evidence. Zawilanski, 317 Mich App at 48. We conclude
that it was. While we acknowledge that, like most, if
not all, parents, Geering and King are not perfect, it is
our view that the record before us simply does not
support a conclusion that either parent failed to ad-
equately care for his or her children. The circuit court’s
analysis largely focused on the parents’ failure to
resolve various parenting issues during the conten-
tious proceedings that took place both before and after
the parents’ divorce. Specifically, the circuit court
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b3

pointed to the parents’ “inconsistency [in] discipline,
the inconsistency in communication, the inconsistency
in co-parenting, [and] not fostering the relationship
with the other parent....” However, as the circuit
court expressly acknowledged, the parents’ relation-
ship has significantly improved since they resolved the
remaining custody and parenting-time issues while
this motion was pending. Indeed, as the trial court
recognized, the record reflects that there was “improve-
ment between mom and dad,” that “they [were] both
starting to mature and get established,” and “that the
children are doing well academically and emotionally
and . . . have witnessed their parents being respectful
and pleasant for each other.” It is this improvement
that led to the entry of a stipulated order in either late
May or early June 2016 determining the parties’ cus-
tody and parenting-time arrangements. Although it is
true that, during the custody proceedings, the children
had struggled with changing households frequently,
the children had difficulty in adjusting to the different
expectations between Geering’s and King’s households,
and the parents had failed to effectively communicate
and resolve those disagreements, the record also re-
flects that, generally speaking, those concerns are
largely concerns of the past. Relatedly, it cannot be
overlooked that CPS conducted several investigations
during the custody proceedings, most of which Geering
believes were a result of Robinson’s wife’s reports, and
none of the primary allegations was substantiated. In
sum, we do not believe that the record before us
supports a conclusion that Geering or King failed to
adequately care for their children, and the circuit
court’s conclusion to the contrary clearly preponder-
ated in the opposite direction. Id.

Our conclusion does not necessarily mean that we
agree with Geering’s and King’s purported decision to
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largely exclude Robinson and his wife from the chil-
dren’s lives. Indeed, it is very apparent from the record
that the trial court did not agree with that decision.
However, parents have a constitutionally protected
right to raise their children as they see fit, Zawilanski,
317 Mich App at 49-50, and we cannot deprive them of
this constitutionally protected right simply because
we, as bystanders who are not intimately involved in
the parents’ or the children’s lives, do not agree with a
decision made by the parents. It may well be that the
parents’ decision to alter the relationship that the
children, Robinson, and his wife shared negatively
impacted the children, but that is not the inquiry, and
it is simply not the judiciary’s role to make such a
decision for two otherwise fit parents. Indeed, it ap-
pears that King may be willing to allow Robinson to
spend time with the children, and it is certainly
possible that, eventually, both parents might even be
willing to allow Robinson and his wife to spend time
with the children as well. However, our review of the
record reflects that such a decision should be made by
Geering and King, two fit parents, not this Court or the
circuit court. Accordingly, because the trial court’s
finding that Geering and King were unfit parents was
against the great weight of the evidence, we reverse
the circuit court’s order granting Robinson’s motion for
grandparenting time and remand this matter for the
entry of an order denying his motion. In light of this
conclusion, we need not address the remainder of
Geering and King’s arguments raised on appeal.

Reversed and remanded. We do not retain jurisdic-
tion. Appellants, as the prevailing parties, may tax
costs pursuant to MCR 7.219.

HOEKSTRA and BOONSTRA, JdJ., concurred with
O’BRIEN, P.J.
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PEOPLE v LAWHORN

Docket No. 330878. Submitted April 12, 2017, at Grand Rapids. Decided
June 15, 2017, at 9:00 a.m.

Anita D. Lawhorn was convicted following a jury trial in the Kent
Circuit Court of third-degree child abuse, MCL 750.136b(5), in
connection with the excessive physical discipline she had used on
the victim, who is her son. The guidelines minimum sentence
range was 0 to 11 months in jail. The court, Paul J. Sullivan, J.,
sentenced defendant outside the recommended range to one year
in jail and five years’ probation. Defendant appealed.

The Court of Appeals held:

1. MCL 750.136b(5) provides that a person is guilty of third-
degree child abuse if the person knowingly or intentionally causes
physical harm to a child or the person knowingly or intentionally
commits an act that under the circumstances poses an unreason-
able risk of harm or injury to a child and the act results in
physical harm to the child. The term “physical harm” is defined in
MCL 750.136b(1)(e) as any injury to a child’s physical condition.

2. Astatute may be challenged as unconstitutionally vague on
the basis that it does not provide fair notice of the conduct
proscribed or that it is so indefinite that it confers unstructured
and unlimited discretion on the trier of fact to determine whether
an offense has been committed. To give fair notice, a statute must
give a person of ordinary intelligence a reasonable opportunity to
know what is prohibited or required. A statute must not allow
arbitrary enforcement or give unstructured and unlimited discre-
tion to the trier of fact to determine whether an offense was
committed; a scienter requirement in a statute alleviates con-
cerns that a statute is unconstitutionally vague. A statute is
sufficiently definite when its meaning can be fairly ascertained by
referring to judicial interpretations, the common law, dictionar-
ies, treatises, or the commonly accepted meanings of words.

3. In light of the dictionary definitions related to the defined
term “physical harm,” a person of ordinary intelligence would
understand that the third-degree child abuse statute prohibits a
person from knowingly or intentionally causing harm or damage
to the state of a child’s body or knowingly or intentionally
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committing an act that poses an unreasonable risk of harm or
injury to a child and results in harm or damage to the state of a
child’s body. Given the prior judicial interpretation of the term
“reasonable” in MCL 750.136b(9)—which clarifies that the child
abuse statute does not prohibit a parent or guardian from
reasonably disciplining a child, including the use of reasonable
force—a person of ordinary intelligence would understand that he
or she must also act reasonably, not excessively, when physically
disciplining a child. Accordingly, MCL 750.136b(5) provides fair
notice of the conduct that is prohibited, and the statute is not
unconstitutionally vague on that basis. The statutory definition of
third-degree child abuse contains a scienter element—that the
physical harm was caused knowingly or intentionally or the harm
was the result of a knowing or intentional act that posed an
unreasonable risk of harm or injury—and the definition is suffi-
ciently definite that ordinary people are able to understand what
conduct is prohibited; the MCL 750.136b(9) provision that allows
parents or guardians to use reasonable force when physically
disciplining a child provides a sufficient standard to prevent
arbitrary and discriminatory enforcement by law enforcement,
judges, or juries. Accordingly, the statute is not unconstitutionally
vague on the basis of indefiniteness. Furthermore, the jury
reasonably concluded from testimony and exhibits that defendant
knowingly or intentionally caused an injury to the victim’s
physical condition by beating him with a belt and causing scars,
and it correctly concluded that the force used was not reasonable.
Accordingly, the statute was also not unconstitutionally vague as
applied to defendant.

4. The trial court’s factual findings related to defendant’s
sentence were not clearly erroneous. The factors considered by
the trial court were related to the nature of the offense and
defendant’s background, and, when imposing a sentence outside
the guidelines minimum sentence range, the court correctly
determined that certain factors were not adequately considered
by the sentencing guidelines. Defendant’s sentence was reason-
able because it was proportionate to the seriousness of the
circumstances surrounding the offense and the offender.

Affirmed.
1. CoNSTITUTIONAL LAw — CRIMINAL LAw — THIRD-DEGREE CHILD ABUSE —
VAGUENESS — FAIR NOTICE.

For purposes of the third-degree child abuse statute, MCL
750.136b(5), the MCL 750.136b(1)(e) definition of “physical harm”
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provides fair notice of the conduct MCL 750.136b(5) proscribes,
and the statute is not unconstitutionally vague because of a lack
of fair notice.

2. CONSTITUTIONAL LAW — CRIMINAL LAW — THIRD-DEGREE CHILD ABUSE —
'VAGUENESS — INDEFINITE.

The third-degree child abuse statute, MCL 750.136b(5), is suffi-
ciently definite that ordinary people can understand the conduct
that it proscribes, and the statute is therefore not unconstitution-
ally vague; the statute does not allow for arbitrary enforcement or
give unstructured and unlimited discretion to the trier of fact to
determine whether an offense was committed.

Bill Schuette, Attorney General, Aaron D. Lind-
strom, Solicitor General, William A. Forsyth, Prosecut-
ing Attorney, and Kimberly M. Manns, Assistant Pros-
ecuting Attorney, for the people.

Gower Reddick, PLC (by Jesse A. Nash), for defen-
dant.

Before: BECKERING, P.J., and MARKEY and SHAPIRO,
JJ.

PER CURIAM. Defendant, Anita Diane Lawhorn, was
convicted by a jury of third-degree child abuse, MCL
750.136b(5). Defendant was sentenced to 365 days in
jail with credit for 36 days served and to 60 months’
probation. The trial court ordered defendant to imme-
diately serve 150 days of her jail sentence with the
remainder to be served at the end of probation or upon
court order, whichever occurs first. Defendant now
appeals by right.

Defendant argues that her conviction should be
vacated because the third-degree child abuse statute,
MCL 750.136b(5), is unconstitutionally vague as it
does not provide fair notice of the prohibited conduct
and because it is so indefinite that it gives unstruc-
tured and unlimited discretion to the trier of fact to
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arbitrarily determine whether an offense was commit-
ted. We disagree and so affirm.!

MCL 750.136b defines the crime of third-degree
child abuse as follows:

(5) A person is guilty of child abuse in the third degree
if any of the following apply:

(a) The person knowingly or intentionally causes physi-
cal harm to a child.

(b) The person knowingly or intentionally commits an
act that under the circumstances poses an unreasonable
risk of harm or injury to a child, and the act results in
physical harm to a child.

(6) Child abuse in the third degree is a felony punish-
able by imprisonment for not more than 2 years.

“‘Child’ means a person who is less than 18 years of
age and is not emancipated by operation of law . ...”
MCL 750.136b(1)(a). “ ‘Person’ means a child’s parent
or guardian or any other person who cares for, has
custody of, or has authority over a child regardless of
the length of time that a child is cared for, in the
custody of, or subject to the authority of that person.”
MCL 750.136b(1)(d). For purposes of MCL 750.136b,
the term “physical harm” is defined as “any injury to a

! Defendant did not challenge the constitutionality of MCL 750.136b
in the trial court; consequently, defendant’s claim is unpreserved. People
v Vandenberg, 307 Mich App 57, 61; 859 NW2d 229 (2014). Ordinarily,
we review de novo challenges to the constitutionality of a statute under
the void-for-vagueness doctrine. People v Beam, 244 Mich App 103, 105;
624 NW2d 764 (2000). Unpreserved challenges to the constitutionality
of a statute, however, are reviewed for plain error. Vandenberg, 307 Mich
App at 61. On plain-error review, the defendant has the burden to show
(1) “error”; (2) that the error was “plain,” meaning “clear or obvious”; and
(3) that the error affected substantial rights or caused prejudice,
meaning “that the error affected the outcome of the lower court
proceedings.” People v Carines, 460 Mich 750, 763; 597 NW2d 130
(1999).
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child’s physical condition.” MCL 750.136b(1)(e). In
addition, MCL 750.136b(9) provides that “[t]his section
does not prohibit a parent or guardian, or other person
permitted by law or authorized by the parent or
guardian, from taking steps to reasonably discipline a
child, including the use of reasonable force.”

“[A] statute is presumed to be constitutional and is
so construed unless its unconstitutionality is clearly
apparent.” People v Boomer, 250 Mich App 534, 538;
655 NW2d 255 (2002). “To determine whether a statute
is unconstitutionally vague, this Court examines the
entire text of the statute and gives the words of the
statute their ordinary meanings.” People v Lockett, 295
Mich App 165, 174; 814 NW2d 295 (2012). A court must
also consider any judicial constructions of the statute
when determining if it is unconstitutionally vague.
Boomer, 250 Mich App at 539.

“The void for vagueness doctrine is derived from the
constitutional guarantee that the state may not de-
prive a person of life, liberty, or property, without due
process of law. US Const, Am XIV; Const 1963, art 1,
§ 17.” People v Roberts, 292 Mich App 492, 497; 808
NW2d 290 (2011) (quotation marks and citation omit-
ted). As explained by the United States Supreme Court
in Grayned v City of Rockford, 408 US 104, 108-109; 92
S Ct 2294, 33 L Ed 2d 222 (1972):

It is a basic principle of due process that an enactment
is void for vagueness if its prohibitions are not clearly
defined. Vague laws offend several important values.
First, because we assume that man is free to steer
between lawful and unlawful conduct, we insist that laws
give the person of ordinary intelligence a reasonable
opportunity to know what is prohibited, so that he may act
accordingly. Vague laws may trap the innocent by not
providing fair warning. Second, if arbitrary and discrimi-
natory enforcement is to be prevented, laws must provide



2017] PEOPLE V LAWHORN 199

explicit standards for those who apply them. A vague law
impermissibly delegates basic policy matters to police-
men, judges, and juries for resolution on an ad hoc and
subjective basis, with the attendant dangers of arbitrary
and discriminatory application. Third, but related, where
a vague statute “abut[s] upon sensitive areas of basic First
Amendment freedoms,” it “operates to inhibit the exercise
of [those] freedoms.” Uncertain meanings inevitably lead
citizens to “ ‘steer far wider of the unlawful zone’ . . . than
if the boundaries of the forbidden areas were clearly
marked.” [Citations omitted; alterations and omission in
original.]

Following from these principles, we have stated:

A statute may be challenged for vagueness on three
grounds: (1) it is overbroad and impinges on First Amend-
ment freedoms; (2) it does not provide fair notice of the
conduct proscribed; or (3) it is so indefinite that it confers
unstructured and unlimited discretion on the trier of fact
to determine whether an offense has been committed.
[Roberts, 292 Mich App at 497 (quotation marks and
citation omitted).]

Because defendant does not argue that the third-
degree child abuse statute is overly broad or that it
impinges on First Amendment rights, we need only
address the issues of fair notice and indefiniteness.

We begin by noting that “[t]he party challenging the
constitutionality of a statute has the burden of proving
the law’s invalidity.” People v Bosca, 310 Mich App 1,
71; 871 NW2d 307 (2015). A vagueness challenge to a
statute not based on First Amendment grounds must
be reviewed on the basis of the particular facts of the
case at issue. People v Nichols, 262 Mich App 408, 410;
686 NW2d 502 (2004). Therefore, a defendant may not
assert that a statute is overbroad and reaches innocent
conduct if the defendant’s conduct clearly falls within
the language of the statute. See People v Lynch, 410
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Mich 343, 352; 301 NW2d 796 (1981). In other words,
“[a] defendant has standing to raise a vagueness chal-
lenge only if the statute is vague as applied to his
conduct.” People v Al-Saiegh, 244 Mich App 391, 397
n 5; 625 NW2d 419 (2001). Further, even if “a statute
may be susceptible to impermissible interpretations,
reversal is not required where the statute can be
narrowly construed so as to render it sufficiently
definite to avoid vagueness and where the defendant’s
conduct falls within that prescribed by the properly
construed statute.” Id. “To give fair notice, a statute
must give a person of ordinary intelligence a reason-
able opportunity to know what is prohibited or re-
quired.” People v Noble, 238 Mich App 647, 652; 608
NW2d 123 (1999) (citation omitted). “A statute cannot
use terms that require persons of ordinary intelligence
to speculate regarding its meaning and differ about its
application.” People v Sands, 261 Mich App 158, 161;
680 NW2d 500 (2004). “For a statute to be sufficiently
definite, its meaning must be fairly ascertainable by
reference to judicial interpretations, the common law,
dictionaries, treatises, or the commonly accepted mean-
ings of words.” Id. To survive constitutional scrutiny, the
words used in a statute are not required to have a single
meaning, Dep’t of State Compliance & Rules Div v Mich
Ed Ass’n-NEA, 251 Mich App 110, 120; 650 NW2d 120
(2002), and a statute need not define an offense with
“‘mathematical certainty, ” Grievance Administrator v
Fieger, 476 Mich 231, 255; 719 NW2d 123 (2006) (cita-
tion omitted).

In this case, defendant’s vagueness challenge is
directed solely at the statutory definition of “physical
harm” as “any injury to a child’s physical condition.”
MCL 750.136b(1)(e). We have previously rejected the
argument that the definition of physical harm in MCL
750.136b is unconstitutionally vague for purposes of
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fourth-degree child abuse. People v Gregg, 206 Mich
App 208, 210-211; 520 NW2d 690 (1994). We held that
“the statute clearly provides fair notice to persons of
ordinary intelligence of the conduct proscribed,
namely, an omission or reckless act that causes any
injury to a child’s physical condition.” Id. at 211.
Fourth-degree child abuse is also defined in MCL
750.136b. See MCL 750.136b(7). The same definition of
“physical harm” applies to both third-degree and
fourth-degree child abuse, although third-degree child
abuse requires a knowing or intentional act that
causes physical harm to the child rather than an
omission or reckless act that causes physical harm. See
MCL 750.136b(1)(e), (5), and (7). Furthermore, a per-
son of ordinary intelligence need not speculate about
the meaning of “any injury to a child’s physical condi-
tion” to understand the nature of the physical harm
that must not be inflicted on a child. Anyone may
consult a dictionary, and courts themselves often do so.
Sands, 261 Mich App at 161. Merriam-Webster’s Colle-
giate Dictionary (11th ed) defines “injury” as “hurt,
damage, or loss sustained.” Relevant to the statute at
issue, the term “physical” can mean “of or relating to
the body,” and “condition” may mean “a state of being.”
Id. Therefore, a person of ordinary intelligence would
clearly understand that the third-degree child abuse
statute prohibits a person from knowingly or intention-
ally causing harm or damage to the state of a child’s
body or knowingly or intentionally committing an act
that poses an unreasonable risk of harm or injury to a
child and results in harm or damage to the state of a
child’s body.

Additionally, we held in Gregg that the provision in
MCL 750.136b providing that a parent or guardian
shall not be prohibited “from taking steps to reason-
ably discipline a child, including the use of reasonable
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force,”? was not overbroad and did not impinge on the
defendant’s right to discipline his child. Gregg, 206
Mich App at 213. We relied on dictionary definitions of
“reasonable” that defined the term to mean

[flair, proper, just, moderate, [and] suitable under the
circumstances. Fit and appropriate to the end in view.
Having the faculty of reason; rational; governed by reason;
under the influence of reason; agreeable to reason. Think-
ing, speaking, or acting according to the dictates of reason.
Not immoderate or excessive, being synonymous with
rational, honest, equitable, fair, suitable, moderate, toler-
able.

1. agreeable to or in accord with reason or sound
judgment; logical. 2. not exceeding the limit prescribed by
reason; not excessive . . . . [Id. (quotation marks and cita-
tions omitted).]

Accordingly, a person of ordinary intelligence would
also understand that in using physical discipline on a
child, he or she must act in a manner that is reasonable
and not excessive. See Sands, 261 Mich App at 161;
Gregg, 206 Mich App at 213. Therefore, MCL
750.136b(5) provides fair notice of the conduct that is
prohibited. See Noble, 238 Mich App at 652.

We also conclude that MCL 750.136b(5) is not so
vague that it allows for arbitrary enforcement or gives
unstructured and unlimited discretion to the trier of
fact to determine whether an offense was committed. A
criminal statute “must provide standards for enforcing
and administering the laws in order to ensure that
enforcement is not arbitrary or discriminatory; basic

2 The language of the statutory provision in effect when Gregg was
decided, MCL 750.136b(6), 1988 PA 251, remains unchanged and is now
contained in MCL 750.136b(9).
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policy decisions should not be delegated to policemen,
judges, and juries for resolution on an ad hoc and
subjective basis.” In re Forfeiture of 719 N Main, 175
Mich App 107, 112-113; 437 NW2d 332 (1989). This
Court has held that applying a “reasonable person
standard” to a statute is sufficient “to provide fair
notice of the type of conduct prohibited,” as well as
preventing enforcement abuses by “prevent[ing] any
ad hoc and subjective application by police officers,
judges, juries, or others empowered to enforce” it.
Plymouth Charter Twp v Hancock, 236 Mich App 197,
201-202; 600 NW2d 380 (1999). “[Slcienter require-
ments [also] alleviate vagueness concerns.” Gonzales v
Carhart, 550 US 124, 149; 127 S Ct 1610; 167 L Ed 2d
480 (2007).

In this case, MCL 750.136b(5) includes a scienter
requirement, i.e., that the physical harm either be
caused “knowingly or intentionally” or be the result of
a knowing or intentional act that poses an unreason-
able risk of harm or injury; the scienter requirement
“alleviate[s] vagueness concerns.” See Carhart, 550 US
at 149. Furthermore, the provision that allows parents
or guardians to use “reasonable force” when physically
disciplining children—MCL 750.136b(9)—provides a
sufficient standard to prevent the statute from being
applied in a subjective manner by law enforcement,
judges, or juries. See Hancock, 236 Mich App at 202.

Testimony at trial revealed that defendant admitted
that she “whupped” the victim with a belt, hit him “too
hard,” and caused marks to be left on the victim.
Additionally, Kirsten Harder testified that when she
investigated the case in May 2013, as part of her work
for Child Protective Services (CPS), she observed inju-
ries on the back of the victim’s thigh and calves that
were scabbed over, and the victim reported that he also
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had marks on his buttocks that had bled and scabbed
over. When Harder asked the victim how he had
received the marks, he indicated that he had gotten in
trouble at home a few days earlier, that defendant had
“whupped him with a belt on the butt and the back of
his legs,” and that the marks were made by the
“whupping” defendant had given him. According to
Harder, the victim also reported that defendant had
instructed him after the “whupping” “not to tell any-
body what happened at home.” Dr. N. Debra Simms
testified that she examined the victim in September
2014. At that time, she observed scars on the back of
the victim’s legs that could have been caused by a cord,
thin belt, or wire coat hanger and that were most likely
permanent. Simms took photographs of the marks on
the victim’s body that were admitted into evidence at
trial, and Harder testified that the photographs Simms
had taken showed marks that were in the same area on
the victim as the area where Harder had observed
marks on him in 2013.

A jury could reasonably conclude from this evidence
that defendant knowingly or intentionally caused an
injury to the victim’s physical condition—i.e., “physical
harm”—and that the force defendant exerted in disci-
plining the victim exceeded that which would be “rea-
sonable,” supporting the jury’s determination that de-
fendant was guilty of third-degree child abuse.
Defendant’s actions—beating her son with a belt and
causing scars—clearly fall within the conduct prohib-
ited by MCL 750.136b(5); consequently, the statute is
not unconstitutionally vague as applied to defendant.
Lynch, 410 Mich at 350; Gregg, 206 Mich App at
210-213. The statutory definition of third-degree child
abuse is sufficiently definite that ordinary people can
understand what conduct is prohibited, and it prevents
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arbitrary and discriminatory enforcement. See
Boomer, 250 Mich App at 538-539.

Defendant essentially argues that to avoid being
considered unconstitutionally vague, the statute
should specifically delineate all of the acceptable and
unacceptable forms of corporal punishment and should
define physical harm more narrowly. Physical harm is
indeed defined broadly by the statute to include “any
injury to a child’s physical condition.” MCL
750.136b(1)(e). But an offense need not be defined with
“‘mathematical certainty.’” Fieger, 476 Mich at 255
(citation omitted). We conclude that the statute is not
unconstitutionally vague; therefore, we affirm defen-
dant’s conviction.

Defendant also raises a challenge to her sentencing.
She argues that her sentence of one year in jail with
five years’ probation was unreasonable given that her
recommended minimum sentence range was 0 to 11
months in jail. We disagree.

“[TThe proper interpretation and application of the
legislative sentencing guidelines ... are legal ques-
tions that this Court reviews de novo.” People v
Morson, 471 Mich 248, 255; 685 NW2d 203 (2004).
“Under the sentencing guidelines, the circuit court’s
factual determinations are reviewed for clear error and
must be supported by a preponderance of the evidence.
Whether the facts, as found, are adequate to satisfy the
scoring conditions prescribed by statute, i.e., the appli-
cation of the facts to the law, is a question of statutory
interpretation, which an appellate court reviews de
novo.” People v Hardy, 494 Mich 430, 438; 835 NW2d
340 (2013).

MCL 769.34(4)(a) requires the trial court to impose
“a jail term that does not exceed the upper limit of the
recommended minimum sentence range or 12 months,
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whichever is less,” when a defendant’s guidelines mini-
mum sentence range is less than 18 months. Because
defendant’s guidelines minimum sentence range was 0
to 11 months, defendant’s sentence of one year in jail
constitutes an upward departure of one month of
additional jail time. MCL 769.31(a). But, given our
Supreme Court’s decision in People v Lockridge, 498
Mich 358; 870 NW2d 502 (2015), “under Subsection
(4)(a), a trial court may, but is no longer required to,
impose an intermediate sanction if the upper limit of
the recommended minimum sentence range is 18
months or less.” People v Schrauben, 314 Mich App
181, 195; 886 NW2d 173 (2016).

Because defendant was sentenced after the opinion
was issued in Lockridge, and the trial court was aware
of the new sentencing standards set forth in that case,
defendant’s departure sentence must be reviewed for
reasonableness under the “principle of proportionality”
test adopted in People v Milbourn, 435 Mich 630,
635-636; 461 NW2d 1 (1990). See People v Steanhouse,
313 Mich App 1, 42, 45, 46-47, 48; 880 NW2d 297
(2015). The Steanhouse Court held “that a sentence
that fulfills the principle of proportionality under Mil-
bourn, and its progeny, constitutes a reasonable sen-
tence under Lockridge.” Steanhouse, 313 Mich App at
47-48. In People v Masroor, 313 Mich App 358, 374; 880
NWw2d 812 (2015), this Court summarized the reason-
ableness standard of review to be applied to departure
sentences:

In a nutshell, Milbourn’s “principle of proportionality”
requires a sentence “to be proportionate to the seriousness
of the circumstances surrounding the offense and the
offender.” Milbourn, 435 Mich at 636. Milbourn instructs
that departure sentences “are appropriate where the
guidelines do not adequately account for important factors
legitimately considered at sentencing” so that the sen-
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tence range calculated under the guidelines “is dispropor-
tionate, in either direction, to the seriousness of the
crime.” Id. at 657. The extent of the departure must also
satisfy the principle of proportionality. Id. at 660.

In Steanhouse, 313 Mich App at 46, this Court also
noted several factors that courts have considered in
applying the proportionality standard, including “(1)
the seriousness of the offense; (2) factors that were
inadequately considered by the guidelines; and (3)
factors not considered by the guidelines, such as the
relationship between the victim and the aggressor, the
defendant’s misconduct while in custody, the defen-
dant’s expressions of remorse, and the defendant’s
potential for rehabilitation.” (Citations omitted.)

When justifying the sentence imposed in this case,
the trial court noted several things about the circum-
stances surrounding the crime and defendant’s back-
ground. First, the trial court noted that the victim
murdered another child. There was testimony at trial
that the victim had committed this murder, and the
presentence investigation report (PSIR) included a
description of the circumstances surrounding the vic-
tim’s apprehension immediately after the murder. The
PSIR stated that the victim called 9-1-1 after the
stabbing and told the dispatcher that “he hated his life,
had ‘taken many pills,” and he felt like no one loved
him.” Thus, the trial court’s factual finding was sup-
ported by a preponderance of the evidence and was not
clearly erroneous. Hardy, 494 Mich at 438. Contrary to
defendant’s argument on appeal, the trial court did not
find that defendant was responsible for the other
child’s death or punish defendant for that murder.
Rather, the trial court noted the likely detrimental
effect that defendant’s treatment of the victim and the
accompanying home environment had on the victim.
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Second, the trial court found that defendant must
have known that Bernard Harrold, defendant’s stepfa-
ther, beat the victim. Moreover, Harrold himself testi-
fied at trial that he had used corporal punishment on
the victim when he started fires or got into trouble at
school. Harrold also testified that he lived with defen-
dant in May 2013, took care of the children while
defendant was at work, and inflicted visible physical
marks on the victim after using corporal punishment
on him in May 2013. Testimonial and photographic
evidence of the marks on the victim’s legs was intro-
duced at trial. Therefore, the trial court’s factual
finding in this respect was supported by a preponder-
ance of the evidence and was not clearly erroneous.

Third, the trial court found that regardless of
whether defendant used cocaine, it was highly likely
that defendant knew that there was cocaine in the
home and that Harrold was using cocaine. Nonethe-
less, defendant still permitted Harrold to care for the
victim and the other children. Harrold testified at trial
that he was sometimes under the influence of alcohol
and cocaine, and the PSIR indicated that the police had
found drug paraphernalia that tested positive for co-
caine when they executed a search warrant at defen-
dant’s and Harrold’s residence in August 2014. Fur-
thermore, CPS worker Paula Leonard testified at the
preliminary examination that during the search, the
police discovered “cocaine paraphernalia, beer cans
scattered throughout the home, . .. flies, mouse fe-
ces,” mold, and backed-up sinks. The PSIR also indi-
cated that defendant had denied that she was under
the influence of drugs when the incident at issue
occurred and that she had denied ever having any
problems with substance abuse or addiction. The trial
court, while acknowledging a belief that defendant
used cocaine, did not find that she actually used
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cocaine. Instead, the court considered generally the
fact that cocaine was being used in the home. This
factual finding was supported by a preponderance of
the evidence and was not clearly erroneous.

Fourth, the trial court found that there were deplor-
able conditions inside the home. According to the PSIR,
when the search warrant was executed at the resi-
dence, “[t]he detective observed the home to be in an
unsafe and deplorable condition,” and “[d]rug para-
phernalia was found in the upstairs bedroom, which
later tested positive for cocaine.” Thus, this factual
finding was supported by a preponderance of the
evidence and was not clearly erroneous.

Fifth, the trial court found that defendant was
involved in some incidents in New York from “many
years ago” that suggested “at least the possibility if not
the likelihood of some type of prior abuse or ne-
glect ....” The trial court did not make any specific
finding about defendant’s conduct in these incidents,
but merely noted her involvement. A CPS report for
defendant’s case, which is included in the lower court
record, describes cases from New York in 1995 and
2000 that involved allegations that defendant had
abused and neglected her children. One of these cases
resulted in defendant’s parental rights being termi-
nated by surrender. Contrary to defendant’s appellate
argument, we find no conflict between the trial court’s
findings at sentencing and at trial with respect to this
matter. At trial, the trial court merely ruled that
evidence of the victim’s statement that he was afraid
that defendant’s other children would be taken away
from her where his fear was apparently based on
knowledge of matters that had transpired earlier in
New York could only come in at trial to show the
victim’s state of mind and his concern for defendant.
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The trial court ruled that it did not matter whether the
allegations were true or not for purposes of the trial.
When the statement was introduced, the trial court
instructed the jury in accordance with its ruling about
the purpose for which the statement could be consid-
ered. Thus, this factual finding by the trial court was
supported by a preponderance of the evidence and was
not clearly erroneous.

On appeal, defendant does not cite any authority to
support an argument that the sentence itself was
unreasonable. Her only contention is that the trial
court made erroneous factual findings. As previously
discussed, the trial court’s findings of fact were not
clearly erroneous. With respect to the sentence the
trial court imposed, we conclude that all of the factors
considered by the trial court related to the “nature of
the offense and the background of the offender.”
Milbourn, 435 Mich at 651. Furthermore, the trial court
could have reasonably found that the severity of the
impact of defendant’s conduct on the victim received
inadequate weight under the guidelines’ calculation.
Defendant was assessed 10 points for Offense Variable
(OV) 4, which applies when a defendant caused “[s]eri-
ous psychological injury requiring professional treat-
ment” to the victim, MCL 777.34(1)(a), and 10 points for
OV 10, which applies when “[t]he offender exploited a
victim’s physical disability, mental disability, youth or
agedness, or a domestic relationship, or the offender
abused his or her authority status,” MCL 777.40(1)(b).
So, although the guidelines accounted for some degree
of the harm the victim suffered, it was reasonable
for the trial court to conclude that the factors it consid-
ered, especially the effects of defendant’s behavior
on the victim that culminated in his stabbing another
child and saying that he hated his life and that nobody
loved him, were not adequately considered in the
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guidelines calculation. See People v Houston, 448
Mich 312, 321; 532 NW2d 508 (1995) (holding that the
sentence imposed by the trial court satisfied the
proportionality test because “the trial judge found
that the recommended range was inadequate to re-
flect the seriousness of this offense” and further held
that even if the guidelines range adequately reflected
the seriousness of the offense, “the sentence did not
constitute an abuse of discretion because the offense
involved circumstances not accounted for, or ac-
counted for inadequately, in formulating the guide-
lines”). A departure sentence does not need to be
arithmetically measured. Id. at 320. Finally, the extent
of this departure—one month—was minor in light of
all of the factors the trial court found demonstrating
the seriousness of the offense and surrounding circum-
stances. See Masroor, 313 Mich App at 374.

For the reasons discussed, defendant’s sentence was
“proportionate to the seriousness of the circumstances
surrounding the offense and the offender” and fulfilled
the “principle of proportionality.” Milbourn, 435 Mich
at 636. Defendant’s sentence was therefore reasonable.
Lockridge, 498 Mich at 392; Steanhouse, 313 Mich App
at 47-48.

We affirm.

BECKERING, P.J., and MARKEY and SHAPIRO, JdJ., con-
curred.
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KERN v KERN-KOSKELA

Docket No. 330183. Submitted June 14, 2017, at Detroit. Decided

June 20, 2017, at 9:00 a.m. Leave to appeal denied 501 Mich 1027.
Frank Kern III brought an action in the Oakland Circuit Court
against his sister, Bonnie Kern-Koskela; his brother-in-law, Larry
Koskela; Christopher Kelly; Maxitrol Company (Maxitrol); and
Mertik Maxitrol (Mertik), alleging various claims of shareholder
oppression and breach of fiduciary duty, particularly in connec-
tion with a lease agreement that Maxitrol had entered into
(known as the M-Annex lease). Kern and Kern-Koskela own a 50
percent interest in Maxitrol and Mertik, and they, along with
Koskela and Kelly, serve as corporate officers. Kern also alleged
that Maxitrol’s corporate counsel—David Kall, Michael Latiff,
and McDonald Hopkins LLC—owed him a fiduciary duty as a
shareholder in a closely held corporation, which they breached by
performing legal work for Kern-Koskela while serving as corpo-
rate counsel for Maxitrol. After the trial court, James M. Alexan-
der, J., granted corporate counsel summary disposition, Maxitrol
successfully moved for the appointment of a disinterested person
pursuant to MCL 450.1495 to investigate whether the continua-
tion of Kern’s derivative suit was in the best interests of the
corporation. The disinterested person’s report concluded that
Kern should be allowed to proceed with a derivative claim related
to the M-Annex lease and that Kern-Koskela, Koskela, and
Maxitrol were necessary parties to the derivative claim. The
report further concluded that all Kern’s remaining claims, includ-
ing those against Kelly, lacked merit. Maxitrol moved for dis-
missal, and Kern-Koskela, Koskela, and Kelly joined the motion.
Kern responded, in part, by challenging the constitutionality of
MCL 450.1495 as a violation of the separation-of-powers doctrine
and also as an improper delegation of the trial court’s functions to
a nonjudicial court-appointed advisory expert. The trial court
rejected Kern’s constitutional claims and ultimately concluded
that the disinterested person’s determination was made in good
faith after conducting a reasonable investigation and that, there-
fore, MCL 450.1495 required dismissal of those claims that the
disinterested person determined should not proceed. Accordingly,
the trial court dismissed with prejudice all Kern’s claims except
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the one relating to the M-Annex Lease. After a trial, a jury found
that the lease was unfair to Maxitrol and that Maxitrol had
incurred damages in the amount of $51,015. The trial court
entered a judgment and order reflecting these findings. The trial
court denied a number of postjudgment motions, including mo-
tions from both sides seeking attorney fees and taxable costs.
Kern appealed, and Kern-Koskela, Koskela, Kelly, Maxitrol, and
Mertik cross-appealed.

The Court of Appeals held:

1. Kern’s constitutional challenges to MCL 450.1495 were
without merit. First, Kern argued that, to the extent MCL
450.1495 provides a mechanism for summary disposition, it is an
unconstitutional infringement of the Michigan Supreme Court’s
exclusive authority under Const 1963, art 6, § 5, to promulgate
rules governing procedure—specifically, MCR 2.116(C)(10). How-
ever, the purpose of MCL 450.1495 is to give a corporate board an
honest, informed, and objective opinion from a disinterested
person on whether allowing litigation to proceed would be in the
best interests of the corporation, whereas the purpose of MCR
2.116(C)(10) is to avoid extensive discovery and an evidentiary
hearing when a case can be quickly resolved on an issue of law.
Because the statute and court rule address different concerns at
different stages of a civil proceeding, they do not inherently
conflict, and it was therefore unnecessary to reach the separation-
of-powers issue. Second, Kern argued that MCL 450.1495 was
unconstitutional because it required a trial court to delegate its
judicial powers to someone outside the judiciary in violation of
Const 1963, art 6, § 27. However, MCL 450.1495 has no such
requirement. Rather, under MCL 450.1495, the disinterested
person stands in the stead of the corporation, on behalf of which
the derivative suit is brought, and exercises the decision-making
authority of the corporation in good faith and after reasonable
investigation to determine whether the best interests of the
corporation will be served if the suit or any portion of the suit
continues. The disinterested person does not make recommen-
dations to the trial judge regarding the merits of the claim or
claims advanced in the derivative action, and the trial judge
makes no ruling on the merits. The statute only requires the
court to respect and implement the business judgment of the
disinterested person or persons regarding whether any portion
of the suit should continue if the process by which the decision
was made was reasonable and undertaken in good faith. Finally,
the trial court did not err by dismissing the action despite
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the existence of factual questions because the trial court dis-
missed the action solely under MCL 450.1495, not MCR
2.116(C)(10).

2. The trial court did not err by granting summary disposition
under MCR 2.116(C)(10) regarding Kern’s claims that corporate
counsel had breached their fiduciary duties to him. When an
attorney is hired to represent a corporation, the client is the
corporation rather than the shareholders of that corporation.
While a fiduciary relationship may arise between corporate
counsel and a shareholder if the nonclient shareholder reposed
faith, confidence, and trust in the lawyer’s advice or judgment,
that reliance must be reasonable, and is not reasonable if the
interests of the client and nonclient are adverse or potentially
adverse. Kern presented no evidence to suggest that he reposed
his faith, confidence, and trust in the advice or judgment of the
corporate counsel. Kern communicated with the corporate attor-
neys through his own personal attorney and did so when demand-
ing to review the corporate financial records. Even if Kern had
relied on communications or advice from corporate counsel, that
reliance would not have been reasonable under the circumstances
given that the context of Kern’s contacts with corporate counsel
indicated a potentially adverse relationship. Nor was it improper
for the trial court to grant summary disposition on this issue
before discovery was completed, given that Kern’s affidavit set
forth no instances in which he had relied upon or trusted
corporate counsel’s advice or judgment.

3. Kern’s argument that the trial court erred by denying his
motion to disqualify corporate counsel based on a conflict of
interest was not addressed because he failed to provide the
relevant transcripts under MCR 7.210(B)(1)(a) and the issue was
factual rather than legal.

4. Kern did not establish that statements by the trial court
relating to Kern’s claims and to his intention to proceed with a
statutory claim for removing the individual defendants as corpo-
rate officers showed bias under MCR 2.003(C)(1)(a) and (b).
Under MCR 2.003(C)(1)(a), a judge must be disqualified from
hearing a case in which he or she cannot act impartially or is
biased against a party. Judicial rulings, in and of themselves,
almost never constitute a valid basis for a motion alleging bias,
unless the judicial opinion displays a deep-seated favoritism or
antagonism that would make fair judgment impossible and
overcomes a heavy presumption of judicial impartiality. Even
remarks made during trial that are critical of or hostile to
counsel, the parties, or their cases ordinarily do not establish
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disqualifying bias. Under MCR 2.003(C)(1)(b), disqualification is
warranted if the judge, based on objective and reasonable percep-
tions, has either a serious risk of actual bias impacting the due-
process rights of a party as enunciated in Caperton v Massey, 556
US 868 (2009), or has failed to adhere to the appearance-of-
impropriety standard set forth in Canon 2 of the Michigan Code
of Judicial Conduct. The test for determining whether there is an
appearance of impropriety is whether the conduct would create in
reasonable minds a perception that the judge’s ability to carry out
judicial responsibilities with integrity, impartiality, and compe-
tence is impaired. The trial judge’s statement that he would not
consider removing the individual defendants as officers was in
keeping with the disinterested person’s report that removal
would not be in the corporation’s best interests. Additionally, the
trial judge’s comment that Kern’s entire case might be dismissed
was also based on the report, which concluded that the vast
majority of Kern’s claims were unfounded. In fact, the judge
warned all parties at various times that they should seek settle-
ment because no one would be happy with the outcome. The judge
nevertheless conducted the extensive jury trial in a temperate
and fair manner.

5. The trial court’s judgment was accurate and complete.
MCR 2.602(B)(2) provides that a court shall sign a judgment or
order when its form is approved by all the parties and if, in the
court’s determination, it comports with the court’s decision. The
trial court’s judgment reflected the jury’s findings that the
M-Annex lease was unfair to Maxitrol and that Maxitrol had
suffered $51,015 in damages as a result. While Kern argued that
the judgment failed to reflect the fact that his claims for breach of
fiduciary duty had survived summary disposition in a previous
order, a review of the record makes it clear that the jury was
asked to decide the very narrow issue of whether the lease was
fair to Maxitrol under MCL 450.1545a, which contains no lan-
guage regarding fiduciary duty. Accordingly, the trial court’s
judgment was a fair representation of the jury’s verdict and
comported with the trial court’s previous rulings.

6. The trial court did not abuse its discretion by not awarding
the parties attorney fees. MCL 450.1497(b) enables a court to
order the corporation to pay the reasonable expenses of a plaintiff
in a derivative action, including reasonable attorney fees, if it
finds that the proceeding has resulted in a substantial benefit to
the corporation. While the trial court had the discretion to award
fees under this provision, it declined to do so, having concluded
that the jury’s verdict provided only minimal damages and,
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therefore, was not a substantial benefit to Maxitrol, particularly
when compared to Kern’s expenditure of more than a million
dollars. Kern was also not entitled to attorney fees under MCL
450.1562, which provides that a corporation has the power to
indemnify a person who was or is a party to a threatened, pending,
or completed action or suit by or in the right of the corporation to
procure a judgment in its favor by reason of the fact that he or she
is or was a director, officer, employee, or agent of the corporation,
against expenses, including attorneys’ fees, and amounts paid in
settlement actually and reasonably incurred by the person in
connection with the action or suit, if the person acted in good faith
and in a manner the person reasonably believed to be in or not
opposed to the best interests of the corporation or its shareholders.
MCL 450.1562 further provides that indemnification shall not be
made for a claim, issue, or matter in which the person has been
found liable to the corporation except to the extent authorized in
MCL 450.1564c. Along with the fact that MCL 450.1562 seems to
relate to indemnification of corporate officers made defendants in
actions, Kern had the obstacle of showing that he acted in good
faith and in a manner that he reasonably believed to be in
Maxitrol’s best interests. Kern filed a multicount complaint alleg-
ing a variety of claims against the individual defendants, most of
which were deemed without merit by the disinterested person. The
trial court may have considered the fact that Kern, even if he acted
in good faith, did not act reasonably, again as demonstrated by the
relatively small award compared to the heavy expenditure. There
was also no clear obligation to indemnify Kern pursuant to MCL
450.1564b(4) under Maxitrol’s bylaws, which contained similar
language to MCL 450.1562. Defendants also were not entitled to
attorney fees under MCL 450.1497. MCL 450.1497(a) provides that
on termination of a derivative proceeding, the court may order the
plaintiff to pay any of the defendant’s reasonable expenses, includ-
ing reasonable attorney fees, incurred in defending the proceeding
if it finds that the proceeding was commenced or maintained in bad
faith or without reasonable cause. While the trial court’s comments
clearly indicated that it questioned the reasonableness of Kern’s
action, the trial court was within its right to determine that he had
not acted in bad faith or without reasonable cause, especially given
the fact that he prevailed on the issue of the fairness of the
M-Annex lease. In light of the jury’s verdict in Maxitrol’s favor, it
made sense that the trial court would decline to award the
individual defendants their attorney fees. In addition, the statute
clearly provides that a trial court may order the payment of a
defendant’s reasonable expenses. Although Maxitrol was a nomi-
nal defendant in the technical sense, Kern was standing in
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Maxitrol’s shoes in this shareholder derivative action. The jury’s
$51,000 verdict flowed directly to Maxitrol. Therefore, at least
under these circumstances, the statute did not seem to apply to
Maxitrol.

7. The trial court did not abuse its discretion by failing to
award taxable costs under MCR 2.625 or MCL 600.2591 given
that no party truly prevailed in the action.

Affirmed.

Dettmer & Dezsi, PLLC (by Michael R. Dezsi), for
Frank Kern III.

Bowen, Radabaugh & Milton, PC (by Lisa T. Milton),
for Bonnie Kern-Koskela, Larry Koskela, and
Christopher Kelly.

McDonald Hopkins PLC (by Michael G. Latiff and
Timothy J. Lowe) for Maxitrol Company.

Maddin Hauser Roth & Heller, PC (by Steven M.
Wolock and Harvey R. Heller), for Michael Latiff and
McDonald Hopkins, LLC.

Before: STEPHENS, P.J., and K. F. KELLY and MURRAY,
JdJ.

PER CURIAM. Plaintiff appeals by right a final order
reforming a lease contract. However, several issues on
appeal relate to the trial court’s prior orders dismissing
a number of plaintiff’s claims and granting summary
disposition. Several defendants cross-appeal the final
order, arguing that they were entitled to attorney fees
and costs. Finding no error warranting reversal, we
affirm.

I. BASIC FACTS AND PROCEDURAL HISTORY

Plaintiff, Frank Kern III, and his sister, defendant
Bonnie Kern-Koskela, both own a 50 percent interest
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in Maxitrol and Mertik Maxitrol. Plaintiff, Kern-
Koskela, and Kern-Koskela’s husband,! Larry Koskela,
compose Maxitrol’s board of directors. Kern-Koskela
serves as the Board’s Chair and as the Executive Vice
President and Chief Executive Officer of Maxitrol.
Koskela serves as the Board’s Vice Chair and as
President and Chief Operating Officer of Maxitrol.
Defendant Christopher Kelly is Maxitrol’s Chief Fi-
nancial Officer and Vice President of Finance. Defen-
dants David Kall, Michael Latiff, and McDonald Hop-
kins, LLC, served as counsel for the corporate
defendants.

In 2012, plaintiff sued the individual defendants
and Kelly for shareholder oppression and breach of
fiduciary duty, asserting that Kern-Koskela excluded
plaintiff from any control or oversight over the corpo-
rations and was mismanaging the businesses so as to
enrich herself at the expense of the corporations and
plaintiff. Plaintiff alleged myriad types of wrongdoing.
For purposes of this appeal, the focus is on a lease
agreement between Bates Group, LLC, a company
wholly owned by the individual defendants, and
Maxitrol—the so-called M-Annex lease. Plaintiff also
made claims against corporate counsel defendants,
arguing that they owed a fiduciary duty to him as a
shareholder in a closely held corporation and breached
that duty by performing legal work for Kern-Koskela
at the same time they were serving as corporate
counsel for Maxitrol.

The trial court granted corporate counsel summary
disposition, finding that there was no fiduciary rela-
tionship between plaintiff and corporate counsel.
Thereafter, Maxitrol moved for the appointment of a

1 We will refer to Kern as plaintiff and to Kern-Koskela and Koskela
by name or as “the individual defendants.”
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“disinterested person” pursuant to MCL 450.1495 to
investigate whether the continuation of plaintiff’s de-
rivative suit was in the best interests of the corpora-
tion. The trial court appointed attorney Joel H. Serlin
to act as a disinterested person under the act and
charged him with investigating whether the continua-
tion of plaintiff’s suit was in the best interests of the
corporation. Serlin’s July 7, 2014 report concluded:

As the Disinterested Person, the undersigned has ex-
pended considerable time and effort in reviewing and
analyzing all of the information, documentation and
claims presented. Disputes involving family members of a
closely held corporation, where each party is a 50%
Shareholder, are among the most difficult to reconcile, and
resolve. During the undersigned’s lengthy investigation of
the issues presented, it was clear that all witnesses,
respective counsel, and the submissions presented to the
undersigned were done so in a highly professional and
forthright manner. After a comprehensive investigation,
the undersigned makes the following recommendations:

1. Plaintiff Frank Kern III should be permitted to
proceed with a derivative claim related to the M Annex,
and the Annex Lease, entered into by and between Bates
Group, LLC and Defendant Maxitrol Company, because
those transactions may have constituted usurpation of a
corporate opportunity and self-dealing.

2. As owners of Bates Group, LLC (the landlord),
Defendants Bonnie Kern-Koskela and Larry Koskela, as
well as Defendant Maxitrol Company (the tenant), are
necessary parties to the derivative claim.

3. The Disinterested Person finds that all remaining
claims asserted by Plaintiff Frank Kern III lack merit, and
to proceed with those derivative claims would not be in the
best interest of the Companies.

4. The Disinterested Person further finds that Defen-
dant Christopher Kelly has not breached his fiduciary
duties or acted improperly, and no derivative claims
should proceed against him.
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Maxitrol sought dismissal solely in reliance on Ser-
lin’s report. Kern-Koskela, Koskela, and Kelly joined
the motion. Plaintiff responded, in part, by challenging
the constitutionality of MCL 450.1495 as a violation of
the separation-of-powers doctrine as well as an im-
proper delegation of the trial court’s constitutionally
mandated function to a nonjudicial court-appointed
advisory expert. The trial court indicated that the
motion was more properly characterized as a motion to
dismiss brought under MCL 450.1495 and rejected
plaintiff’s constitutional claims. In a written opinion
read into the record, the trial court concluded that
Serlin’s determination was made in good faith after
conducting a reasonable investigation. Consequently,
MCL 450.1495 required dismissal of those claims that
Serlin determined should not proceed. The trial court
dismissed with prejudice plaintiff's third amended
complaint against Mertik and Kelly. It also dismissed
plaintiff’s third amended complaint “as to Defendants
Bonnie Kern-Koskela, Larry Koskela, and Maxitrol
Company — with the exception of Plaintiff's claim
‘related to the M Annex, and the Annex Lease, entered
into by and between Bates Group, LL.C and Defendant
Maxitrol Company’ — which may proceed to trial.”

The jury found that the lease was unfair to Maxitrol
and that Maxitrol was damaged in the amount of
$51,015. The trial court denied a number of postjudg-
ment motions.

I1. DISMISSALS BASED ON THE DISINTERESTED PERSON’S REPORT

Plaintiff raises constitutional challenges to MCL
450.1495. First, he argues that to the extent the
statute dictates a procedure for summary disposition,
the statute should be declared unconstitutional as a
violation of Michigan’s separation-of-powers doctrine,
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Const 1963, art 3, § 2; Const 1963, art 6, § 1; and Const
1963, art 6, § 5. Next, plaintiff argues that the statute
is also unconstitutional because it commands the judi-
ciary to delegate its constitutionally mandated func-
tion and adopt the findings of a nonjudicial court-
appointed disinterested person. Finally, plaintiff
maintains that, even assuming that the statute is
constitutional, the trial court erred by granting sum-
mary disposition when there were numerous questions
of fact regarding plaintiff's claims for removing Kern-
Koskela and Koskela as corporate officers and for an
accounting. We reject each of these challenges.

This Court reviews constitutional questions de novo.
In re AMAC, 269 Mich App 533, 536; 711 NW2d 426
(2006). “[A] statute is presumed to be constitutional
unless its unconstitutionality is clearly apparent.” Mec-
Dougall v Schanz, 461 Mich 15, 24; 597 NW2d 148
(1999).

Plaintiff asserts that MCL 450.1495 violates the
separation-of-powers doctrine because the statute im-
permissibly infringes our Supreme Court’s exclusive
authority under Const 1963, art 6, § 5, to promulgate
rules governing procedure by providing a procedural
mechanism for summary disposition. As observed in
McDougall:

It is beyond question that the authority to determine
rules of practice and procedure rests exclusively with this
Court. Indeed, this Court’s primacy in such matters is
established in our 1963 Constitution:

The supreme court shall by general rules estab-
lish, modify, amend and simplify the practice and
procedure in all courts of this state.

This exclusive rule-making authority in matters of prac-
tice and procedure is further reinforced by separation of
powers principles. See Const 1963, art 3, § 2; In re 1976 PA
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267, 400 Mich 660; 255 NW2d 635 (1977). Thus, in Perin
v Peuler (On Rehearing), 373 Mich 531, 541; 130 NW2d 4
(1964), we properly emphasized that “[t]he function of
enacting and amending judicial rules or practice and
procedure has been committed exclusively to this
Court . .. ; a function with which the legislature may not
meddle or interfere save as the Court may acquiesce and
adopt for retention at judicial will.”

At the same time, it cannot be gainsaid that this Court
is not authorized to enact court rules that establish,
abrogate, or modify the substantive law. Shannon v
Ottawa Circuit Judge, 245 Mich 200, 223; 222 NW 168
(1928). Rather, as is evident from the plain language of art
6, § 5, this Court’s constitutional rule-making authority
extends only to matters of practice and procedure.
Shannon, supra at 222-223. [McDougall, 461 Mich at
26-27.]

This Court need not address plaintiff’s constitu-
tional challenge, however, if MCL 450.1495 and MCR
2.116(C)(10) can be construed so as not to conflict.
McDougall, 461 Mich at 24. “When there is no inherent
conflict, ‘[w]e are not required to decide whether [the]
statute is a legislative attempt to supplant the Court’s
authority.’ ” Id., quoting People v Mateo, 453 Mich 203,
211; 551 NW2d 891 (1996) (alterations in McDougall).
Moreover, this Court should “ ‘not lightly presume that
the Legislature intended a conflict, calling into ques-
tion this Court’s authority to control practice and
procedure in the courts.”” McDougall, 461 Mich at 24,
quoting People v Dobben, 440 Mich 679, 697 n 22; 488
NW2d 726 (1992). Despite plaintiff’s protestations to
the contrary, MCL 450.1495 and MCR 2.116(C)(10) do
not inherently conflict.

The purpose of MCL 450.1495 was cogently summa-
rized in Virginia M Damon Trust v North Country Fin
Corp, 406 F Supp 2d 796, 800-801 (WD Mich, 2005), as
follows:
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The purpose of the section [MCL 450.1495] is to give a
corporate board an honest, informed, and objective opin-
ion on whether maintaining particular litigation is in the
best interests of the corporation. Derivative claims are,
after all, claims on behalf of the corporation, not an
investor. The Michigan statute allows the court to put this
determination in the hands of one or more disinterested
persons appointed by the court. . . . This statutory scheme
is designed to save the corporation money in defending or
prosecuting a weak case originally bought as a derivative
claim and to give the corporation the incentive to take the
case if the derivative claims have merit.

The purpose of MCR 2.116(C)(10) is to “avoid extensive
discovery and an evidentiary hearing when a case can
be quickly resolved on an issue of law.” Shepherd
Montessori Ctr Milan v Ann Arbor Charter Twp, 259
Mich App 315, 324; 675 NW2d 271 (2003); see also
American Commaunity Mut Ins Co v Comm’r of Ins, 195
Mich App 351, 362; 491 NW2d 597 (1992).

In light of these stated purposes, MCL 450.1495 and
MCR 2.116(C)(10) do not conflict. The statute allows a
disinterested party to stand in the stead of the corpo-
ration and determine, on behalf of the corporation,
whether a continuation or dismissal of any portion of
the derivative suit is in the best interests of the
corporation. The court rule allows for an ongoing suit
to be quickly resolved, in the absence of material
factual issues, on the merits of the legal questions
raised. Thus, MCL 450.1495 addresses whether a suit
should be maintained in the first instance to vindicate
the rights of the corporation, while MCR 2.116(C)(10)
addresses which party prevails on the merits. Under
MCL 450.1495, the trial court never reaches the merits
of the underlying claims. Rather, the court may only
conduct a limited inquiry into the process employed by
the disinterested person or persons; i.e., whether the
investigation was reasonable and whether the deter-
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mination was made in good faith, if the independence
of the process is challenged by the plaintiff. Otherwise,
the business judgment of the disinterested person or
persons is not subject to judicial scrutiny. Thus, the
statute and court rule address different concerns at
different stages of a civil proceeding. For these reasons,
the statute and the court rule do not inherently con-
flict. McDougall, 461 Mich at 24.

Plaintiff also argues that MCL 450.1495 is uncon-
stitutional because it mandates that a trial court
delegate its judicial powers to a person or group of
persons who are outside the judiciary.

“It is within the peculiar province of the judiciary to
adjudicate upon and protect the rights and interests of
the citizens and to construe and apply the laws.”
Carson Fischer Potts & Hyman v Hyman, 220 Mich

App 116, 121; 559 NW2d 54 (1996). As observed in
Carson Fisher:

The judicial branch is provided for in article 6 of our state
constitution. Const 1963, art 6, § 1 provides:

The judicial power of the state is vested exclu-
sively in one court of justice which shall be divided
into one supreme court, one court of appeals, one
trial court of general jurisdiction known as the
circuit court, one probate court, and courts of limited
jurisdiction that the legislature may establish by a
two-thirds vote of the members elected to and serv-
ing in each house.

Further, Const 1963, art 6, § 27 provides:

The supreme court, the court of appeals, the
circuit court, or any justices or judges thereof, shall
not exercise any power of appointment to public
office except as provided in this constitution.

In Michigan, judicial power is vested in the courts
under our state constitution. Johnson v Kramer Bros
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Freight Lines, Inc, 357 Mich 254, 258; 98 NW2d 586
(1959). Although the Supreme Court is empowered by the
Michigan Constitution to authorize persons who have
been elected and have served as judges to perform judicial
duties for limited periods or specific assignments, Const
1963, art 6, § 23, there are no constitutional or statutory
authorities permitting a circuit court judge the power to
appoint a retired judge or any other person to sit as a court
in a civil action. Brockman v Brockman, 113 Mich App 233,
237; 317 NW2d 327 (1982). Rather, Const 1963, art 6, § 27
specifically prohibits such action. [Carson Fischer, 220
Mich App at 120.]

Plaintiff’'s delegation-of-duties argument is predi-
cated on a misapprehension of the workings of MCL
450.1495. The statute does not mandate a trial judge to
delegate his or her judicial duties to an individual or
individuals outside the judicial realm. Rather, as pre-
viously noted, the disinterested person or group of
persons stands in the stead of the corporation, on
behalf of which the derivative suit was brought, and
exercises the decision-making authority of the corpo-
ration in good faith and after reasonable investigation
to determine whether the best interests of the corpo-
ration will be served if the suit or any portion of the
suit continues. The disinterested person does not make
recommendations to the trial judge regarding the mer-
its of the claim or claims advanced in the derivative
action, and the trial judge makes no ruling on the
merits. The statute only requires the court to respect
and implement the business judgment of the disinter-
ested person or persons regarding whether any portion
of the suit should continue if the process by which the
decision was made was reasonable and undertaken in
good faith. For these reasons, plaintiff’s constitutional
challenge must fail.

Finally, plaintiff argues that even assuming that the
statute is constitutional, the trial court erred by grant-
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ing summary disposition when there were numerous
questions of fact regarding plaintiff’s claims for remov-
ing Kern-Koskela and Koskela as corporate officers
and for an accounting, especially in light of the jury’s
later determination that the lease was unfair to Max-
itrol. However, the trial court did not grant summary
disposition under MCR 2.116(C)(10); instead, the trial
court dismissed the action under MCL 450.1495:

In the present motion, Maxitrol argues that certain of
Plaintiff’s claims should be dismissed as Mr. Serlin deter-
mined that continuing their pursuit was not in the corpo-
rations’ best interests.

In response, Plaintiff argues that Maxitrol’s procedural
choice to move under MCR 2.116(C)(10) is wrong because
it would not allow the Court to consider Mr. Serlin’s
report. The Court agrees that Plaintiff's motion is one
properly brought under MCL 450.1495 (and not MCR
2.116(C)(10)), but Maxitrol also brought the present mo-
tion under MCL 450.1495. As a result, the Court rejects
each of Plaintiff’s arguments related to the Court’s ruling
on a (C)(10) motion. The Court’s ruling is based solely on
application of MCL 450.1495.

We reject plaintiff's attempt to frame the issue in a
manner that is inconsistent with the lower court re-
cord.

III. SUMMARY DISPOSITION IN FAVOR OF CORPORATE COUNSEL

Plaintiff argues that corporate counsel owed him a
fiduciary duty under Fassihi v Sommers, Schwartz,
Silver, Schwartz & Tyler, PC, 107 Mich App 509; 309
NW2d 645 (1981), and that the trial court erred by
granting corporate counsel summary disposition. We
disagree.

Summary disposition under MCR 2.116(C)(10)
should be granted when the affidavits or other docu-
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mentary evidence show that there is no genuine issue
of material fact and that the moving party is entitled to
judgment as a matter of law. Smith v Globe Life Ins Co,
460 Mich 446, 454-455; 597 NW2d 28 (1999). To avoid
summary disposition under MCR 2.116(C)(10) the
party opposing the motion must show, via affidavit or
documentary evidence, that a genuine issue of fact
exists for trial. Smith, 460 Mich at 455-456 n 2; MCR
2.116(G)(4). As a general rule, a motion for summary
disposition under MCR 2.116(C)(10) is premature if
discovery has not been completed, “unless there is no
fair likelihood that further discovery will yield support
for the nonmoving party’s position.” Liparoto Constr,
Inc v Gen Shale Brick, Inc, 284 Mich App 25, 33-34; 772
NW2d 801 (2009).

The trial court did not err when it granted summary
disposition on plaintiff’s breach-of-fiduciary-duty claim
against corporate counsel. Even if the number of share-
holders is very small, a corporation exists as a separate
legal entity apart from its shareholders. Fassihi, 107
Mich App at 514. When an attorney is hired to repre-
sent a corporation, the client is the corporation rather
than the shareholders of that corporation. Prentis
Family Foundation Inc v Karmanos Cancer Institute,
266 Mich App 39, 44; 698 NW2d 900 (2005); Fassihi,
107 Mich App at 514. A fiduciary relationship may
arise between corporate counsel and a shareholder
when the nonclient shareholder reposed “faith, confi-
dence, and trust” in the lawyer’s advice or judgment.
Beaty v Hertzberg & Golden, PC, 456 Mich 247, 260;
571 NW2d 716 (1997); see also Prentis Family Foun-
dation, 266 Mich App at 43-44. However, that place-
ment of trust, confidence, and reliance must be reason-
able, and is not reasonable if the interests of the client
and nonclient are adverse or potentially adverse.
Beaty, 456 Mich at 260-261.
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Plaintiff’s claim against corporate counsel was not
brought on behalf of Maxitrol, but instead on his own
behalf as a shareholder of closely held corporations.
While the shareholders of a closely held corporation
may often “reposel] [their] faith, confidence, and trust”
in the advice or judgment of the corporation’s counsel,
courts cannot assume that this is always true. Fassihi,
107 Mich App at 515. In this case, plaintiff presented
no evidence to suggest that he reposed his faith,
confidence, and trust in the advice or judgment of the
corporate counsel. Plaintiff's own affidavit states that
he communicated with the corporate attorneys
through his own personal attorney and did so when
demanding to review the corporate financial records.
He has presented nothing to suggest that he had any
other significant communications with the corporate
attorneys. Given that plaintiff had no communications
with corporate counsel, he did not place faith, confi-
dence, or trust in their advice or judgment. Even if
plaintiff had relied on communications or advice from
the attorney defendants, that reliance would not have
been reasonable under the circumstances. The context
of plaintiff’s contacts with corporate counsel, in which
he communicated through his own counsel and de-
manded to review the corporations’ financial records,
indicates a potentially adverse relationship with cor-
porate counsel.

Nor was it improper for the trial court to grant
summary disposition on this issue before discovery was
completed. Plaintiff was obviously aware of his own
communications with the attorney defendants and
should have been able to identify any instances in
which he relied on or trusted their advice or judgment.
He did not set forth any such facts in his own affidavit.
Because there was no fair likelihood that further
discovery would provide support for plaintiff’s position,
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the court properly granted summary disposition under
MCR 2.116(C)(10) before discovery was completed.

IV. DISQUALIFICATION OF CORPORATE COUNSEL

Plaintiff argues that the trial court erred by denying
plaintiff’s motion to disqualify corporate counsel based
on its conflict of interest. We decline to address this
issue based on plaintiff’s failure to provide the relevant
transcripts.

Plaintiff moved to disqualify corporate counsel “un-
der both MRPC 1.13 and 1.7, as well as Fassihi.”
Plaintiff argued that, under MRPC 1.13, a lawyer re-
tained by an organization represents the organization
and not the individual shareholders. Plaintiff alleged
that corporate counsel had assisted the individual de-
fendants with their “self-dealing and usurpation of
corporate opportunity” by reviewing the M-Annex lease.
Plaintiff argued that MRPC 1.7(b) required that corpo-
rate counsel be disqualified. The trial court denied the
motion after a hearing on November 10, 2014. No
hearing transcripts have been provided.

MCR 7.210(B)(1)(a) provides:

The appellant is responsible for securing the filing of the
transcript as provided in this rule. Except in cases governed
by MCR 3.977(J)(3) or MCR 6.425(G)(2), or as otherwise
provided by Court of Appeals order or the remainder of this
subrule, the appellant shall order from the court reporter or
recorder the full transcript of testimony and other proceed-
ings in the trial court or tribunal. Once an appeal is filed in
the Court of Appeals, a party must serve a copy of any
request for transcript preparation on opposing counsel and
file a copy with the Court of Appeals.

“[TThis Court will refuse to consider issues for which the
appellant failed to produce the transcript.” PT Today,
Inc v Comm’r of Office of Fin & Ins Servs, 270 Mich App
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110, 151-152; 715 NW2d 398 (2006). However, the Court
may consider an issue if the transcript was not relevant
to the issue on appeal or if the issue on appeal is simply
one of law. Leelanau Co Sheriff v Kiessel, 297 Mich App
285, 289; 824 NW2d 576 (2012). However, here the issue
is one of fact. “The determination of the existence of a
conflict of interest that disqualifies counsel is a factual
question that we review for clear error.” Avink v SMG,
282 Mich App 110, 116; 761 NW2d 826 (2009) (emphasis
added). The trial court’s cursory order denying plain-
tiff's motion to disqualify corporate counsel stated sim-
ply:

This matter having come before the Court upon Plain-
tiff's Motion to Disqualify McDonald Hopkins as Corpo-
rate Counsel, the Court having held oral argument and
being otherwise apprised therein:

IT IS HEREBY ORDERED that Plaintiffs Motion to
Disqualify McDonald Hopkins as Corporate Counsel is
denied.

Absent the transcripts, we are unable to discern the
trial court’s reasoning and, therefore, we decline to
address this issue.

V. JUDICIAL BIAS

During a September 12, 2014 pretrial status confer-
ence, plaintiff indicated that he intended to proceed
with his statutory claim for removal. The trial judge,
James M. Alexander, responded that removal “wasn’t
going to happen.” Judge Alexander then threatened to
“throw out” plaintiff's case in its entirety. Plaintiff
argues that these statements show bias under MCR
2.003(C)(1)(a) and (b).2 We disagree.

2 Qur review is not hampered by plaintiff’s failure to provide relevant
transcripts because the trial court provided a detailed written opinion
and order, which fully explained its decision.
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“We review a trial court’s factual findings regarding
a motion for disqualification for an abuse of discretion
and its application of the facts to the law de novo.” In
re MKK, 286 Mich App 546, 564; 781 NW2d 132 (2009).
“An abuse of discretion occurs when the trial court’s
decision is outside the range of reasonable and prin-
cipled outcomes.” Id. (quotation marks and citation
omitted).

“Due process requires that an unbiased and impar-
tial decision-maker hear and decide a case.” Mitchell v
Mitchell, 296 Mich App 513, 523; 823 NW2d 153
(2012). However, “[a] trial judge is presumed unbiased,
and the party asserting otherwise has the heavy bur-
den of overcoming the presumption.” Id.; see also Cain
v Dep’t of Corrections, 451 Mich 470, 497; 548 NW2d
210 (1996). Grounds for disqualification are set forth in
MCR 2.003(C), which provides in relevant part:

(1) Disqualification of a judge is warranted for reasons
that include, but are not limited to, the following:

(a) The judge is biased or prejudiced for or against a
party or attorney.

(b) The judge, based on objective and reasonable per-
ceptions, has either (i) a serious risk of actual bias
impacting the due process rights of a party as enunciated
in Caperton v Massey, 556 US 868; 129 S Ct 2252; 173 L
Ed 2d 1208 (2009), or (ii) has failed to adhere to the
appearance of impropriety standard set forth in Canon 2
of the Michigan Code of Judicial Conduct.

Under MCR 2.003(C)(1)(a), a judge must be disquali-
fied from hearing a case in which he or she cannot act
impartially or is biased against a party. “[J]udicial
rulings, in and of themselves, almost never constitute a
valid basis for a motion alleging bias, unless the judicial
opinion displays a ‘deep-seated favoritism or antago-
nism that would make fair judgment impossible and
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overcomes a heavy presumption of judicial impartial-
ity ” Armstrong v Ypsilanti Charter Twp, 248 Mich App
573, 597; 640 NW2d 321 (2001), quoting Cain, 451 Mich
at 496 (quotation marks and citation omitted). In fact,
“a trial judge’s remarks made during trial, which are
critical of or hostile to counsel, the parties, or their
cases, ordinarily do not establish disqualifying bias.” In
re MKK, 286 Mich App at 567. Under MCR
2.003(C)(1)(b), the test for determining whether there is
an appearance of impropriety is “ ‘whether the conduct
would create in reasonable minds a perception that the
judge’s ability to carry out judicial responsibilities with
integrity, impartiality and competence is impaired.””
People v Aceval, 486 Mich 887, 889 (2010) (statement by
HATHAWAY, J.), quoting Caperton, 556 US at 888.

Plaintiff has failed to meet his heavy burden of
demonstrating that Judge Alexander was biased.
Judge Alexander’s statement that he would not con-
sider removing the individual defendants as officers is
in keeping with Serlin’s report that removal was not in
the corporation’s best interests. Additionally, Judge
Alexander’s comment that plaintiff’s entire case might
be dismissed was also based on Serlin’s report, which
concluded that the vast majority of plaintiff's claims
were unfounded. In fact, Judge Alexander warned all
parties at various times that they should seek settle-
ment because no one would be happy with the outcome.
The judge nevertheless conducted the extensive jury
trial in a temperate and fair manner.

VI. COMPLETE AND ACCURATE JUDGMENT

Plaintiff argues that the trial court’s judgment was
incomplete and failed to show that plaintiff prevailed
on Counts I and II (breach of fiduciary duty) of his
complaint. We disagree.
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MCR 2.602(B)(2) provides that a “court shall sign [a]
judgment or order when its form is approved by all the
parties and if, in the court’s determination, it comports
with the court’s decision.” “The proper interpretation
and application of a court rule is a question of law,
which we review de novo.” Henry v Dow Chem Co, 484
Mich 483, 495; 772 NW2d 301 (2009).

The jury verdict form posed the question: “Was the
lease of the M Annex between Bates Group, LLC and
Maxitrol Company fair to Maxitrol at the time of the
transaction in 2010?” The jury answered, “No.” The
second question asked: “Did Maxitrol incur any damage
as a result of the M Annex Lease between Bates Group,
LLC and Maxitrol Company?” The jury answered, “Yes.”
Finally, the jury was asked: “What is the amount of
damages that Maxitrol Company has incurred as a
result of [the] Lease between Bates Group, LLC and
Maxitrol Company?” The jury answered, “$51,015.”

Defendants’ proposed judgment provided:

This matter having been tried before a jury, and the
jury having returned a verdict in this matter in favor of
Maxitrol Company and against Defendants Bonnie Kern
Koskela and Larry Koskela in the amount of $51,015.00
for overpayment of rent;

IT IS HEREBY ORDERED that a judgment of
$51,015.00 is hereby entered in favor of Maxitrol Com-
pany and against Defendants Bonnie Kern Koskela and
Larry Koskela.

Plaintiff objected to the proposed order, arguing that
it failed to reflect the counts on which plaintiff pre-
vailed. Plaintiff looked to the trial court’s previous
summary disposition order, which provided that the
only surviving claims were plaintiff’s breach-of-
fiduciary-duty claims (Counts I and II). In that order,
the trial court noted:
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For all of the foregoing reasons, the Court finds that
Mr. Serlin’s determination was made “in good faith after
conducting a reasonable investigation.” As a result, under
MCL 450.1495, the Court DISMISSES with prejudice
Plaintiff’s Third Amended Complaint against Defendants
Mertik Maxitrol and Kelly.

The Court also DISMISSES Plaintiff’'s Third Amended
Complaint as to Defendants Bonnie Kern-Koskela, Larry
Koskela, and Maxitrol Company — with the exception of
Plaintiff’s claim “related to the M Annex, and the Annex
Lease, entered into by and between Bates Group, LLC and
Defendant Maxitrol Company” — which may proceed to
trial. [Emphasis added.]

The trial court rejected plaintiff's proposed order
and ultimately entered an order to reflect that the jury
determined the M-Annex lease to be unfair:

This matter having been tried before a jury, and the
jury having determined that the lease between Maxitrol
Company and Bates Group LLC was unfair to Maxitrol
Company and that the Maxitrol Company suffered dam-
ages in the amount of $51,015.00 for overpayment of rent;

IT IS HEREBY ORDERED that a judgment of
$51,015.00 is hereby entered in favor of Maxitrol Com-
pany and against Defendants Bonnie Kern Koskela and
Larry Koskela.

A review of the record makes it clear that the jury
was asked to decide the very narrow issue of whether
the lease was fair to Maxitrol under MCL 450.1545a,
which provides, in relevant part:

(1) A transaction in which a director or officer is
determined to have an interest shall not, because of the
interest, be enjoined, set aside, or give rise to an award of
damages or other sanctions, in a proceeding by a share-
holder or by or in the right of the corporation, if the person
interested in the transaction establishes any of the follow-
ing:
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(a) The transaction was fair to the corporation at the
time entered into.

(b) The material facts of the transaction and the direc-
tor’s or officer’s interest were disclosed or known to the
board, a committee of the board, or the independent
director or directors, and the board, committee, or inde-
pendent director or directors authorized, approved, or
ratified the transaction.

(c) The material facts of the transaction and the direc-
tor’s or officer’s interest were disclosed or known to the
shareholders entitled to vote and they authorized, ap-
proved, or ratified the transaction.

(2) For purposes of subsection (1)(b), a transaction is
authorized, approved, or ratified if it received the affirma-
tive vote of the majority of the directors on the board or the
committee who had no interest in the transaction, though
less than a quorum, or all independent directors who had
no interest in the transaction. The presence of, or a vote
cast by, a director with an interest in the transaction does
not affect the validity of the action taken under subsection

(1)(b).

Notably absent from the statute is any language regard-
ing fiduciary duty. Despite how plaintiff couches the
issue, the very narrow question presented to the jury
was whether the M-Annex lease was fair to Maxitrol.
The jury determined that it was not and that Maxitrol
suffered damages of approximately $51,000. The judg-
ment was a fair representation of the jury’s verdict and
comported with the trial court’s previous rulings.

VII. AMENDING THE JUDGMENT

Plaintiff argues that the trial court erred by denying
plaintiff’s motion to amend the judgment to provide for
additional equitable relief. We disagree.

An appellate court reviews a trial court’s ruling on a
motion to amend a judgment for an abuse of discretion.
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Ligon v Detroit, 276 Mich App 120, 124; 739 NW2d 900
(2007). To the extent these issues involve matters of
statutory interpretation, they present questions of law
that are reviewed de novo. Hecht v Nat’l Heritage
Academies, Inc, 499 Mich 586, 604-605; 886 NW2d 135
(2016).

Again, MCL 450.1545a(1) provides:

A transaction in which a director or officer is deter-
mined to have an interest shall not, because of the
interest, be enjoined, set aside, or give rise to an award of
damages or other sanctions, in a proceeding by a share-
holder or by or in the right of the corporation, if the person
interested in the transaction establishes any of the follow-
ing:

(a) The transaction was fair to the corporation at the
time entered into.

Plaintiff reads the statute as one that prohibits
“self-dealing.” In so doing, plaintiff seeks to rewrite the
statute to provide substantive relief when, in fact, the
statute provides neither a substantive cause of action
nor a remedy. Our Supreme Court has admonished:

When interpreting a statute, we follow the established
rules of statutory construction, the foremost of which is to
ascertain and give effect to the intent of the Legislature.
We begin this analysis by examining the language of the
statute itself, as this is the most reliable evidence of that
intent. If the language of a statute is clear and unambigu-
ous, we presume that the Legislature intended the mean-
ing clearly expressed. Accordingly, the statute must be
enforced as written and no further judicial construction is
permitted. [Gardner v Dep’t of Treasury, 498 Mich 1, 5-6;
869 NW2d 199 (2015) (citations omitted).]

The plain language of MCL 450.1545a makes no refer-
ence at all to “self-dealing.” It does not set forth the
elements of a cause of action, nor does it list specific
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remedies. Instead, the plain language of the statute
provides that the mere fact that a transaction involves
an officer of a corporation does not mean that the
transaction should be enjoined, set aside, or give rise to
an award of damages or other sanctions if it is shown
that the transaction was fair to the corporation at the
time. The statute’s focus is on whether a transaction is
fair to the corporation, not the behavior of individual
corporate officers.

In this case, the jury was not asked to judge the
corporate officers’ actions, but the jury did determine
that the transaction was not fair to Maxitrol. In light of
that finding, plaintiff sought to rescind the lease agree-
ment entirely. However, plaintiff alternatively argued
that “[a]s an alternative to rescission, the Court could
reform the lease consistent with the terms as testified
to by Plaintiff’s real estate expert Mr. Milia.” At the
hearing on the motion to amend, the trial court cited
Thomas v Satfield Co, 363 Mich 111, 123; 108 NW2d
907 (1961), and found that it was within the court’s
power to reform the lease: “The Court is going to avail
itself of that opportunity and reform the lease...in
conformance with the jury verdict . ...” Thomas pre-
sented a similar situation to the case at bar involving
two closely held corporations that conducted business
with one another. After it was determined that the
lease terms were not fair to one of the corporations, the
trial court in that case reformed the lease. This Court
affirmed, noting that “[o]n all the facts, it appears that
the reformed lease reaches the result which all parties
contemplated as being fair prior to its execution.”
Thomas, 363 Mich at 123.

In reforming the lease in this case, the trial court
referred to its equitable powers under Thomas and
made no reference to MCL 450.1545a. The jury had
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clearly rejected Milia’s opinion that the fair market
value of the rental was $5.60/square foot. Therefore,
the trial court properly reformed the lease, not on the
basis of Milia’s testimony, but to reflect the jury’s
verdict and provide a result that was fair to Maxitrol.
Plaintiff, having requested reformation, should not be
heard to complain about receiving what he asked for. A
party may not claim error “premised on an error to
which he contributed by plan or negligence.” People v
Bosca, 310 Mich App 1, 29; 871 NW2d 307 (2015), app
for Iv held in abeyance 872 NW2d 492 (Mich, 2015).

VIII. ATTORNEY FEES

Both plaintiff and the individual defendants believe
they are entitled to attorney fees. We disagree.

An appellate court reviews a trial court’s decision on
attorney fees and costs for an abuse of discretion.
Smith v Khouri, 481 Mich 519, 526; 751 NW2d 472
(2008). “An abuse of discretion occurs when the trial
court’s decision is outside the range of reasonable and
principled outcomes.” Id.

As to plaintiff's claim for attorney fees, the indi-
vidual defendants aptly note that plaintiff did not seek
attorney fees under the section of the act that enables
the court to award costs and attorney fees in a deriva-
tive action. MCL 450.1497(b) provides:

On termination of the derivative proceeding, the court
may order 1 of the following:

(b) The corporation to pay the plaintiff’s reasonable
expenses, including reasonable attorney fees, incurred in
the proceeding if it finds that the proceeding has resulted
in a substantial benefit to the corporation. The court shall
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direct the plaintiff to account to the corporation for any
proceeds received by the plaintiff in excess of expenses
awarded by the court, except that this shall not apply to a
judgment rendered for the benefit of an injured share-
holder only and limited to a recovery of the loss or damage
sustained by him or her. [Emphasis added.]

Although plaintiff cited MCL 450.1497(b) in his verified
bill of taxable costs, he did not cite this provision or
argue that it was applicable in his motion to amend the
judgment. Nor does he mention the provision on appeal
except in a footnote to his reply brief. In any event,
plaintiff is not entitled to attorney fees and costs under
MCL 450.1497. The statute specifically states that a
court “may” order a corporation to pay the plaintiff's
reasonable expenses and fees if it finds that the deriva-
tive action resulted in a substantial benefit to the
corporation. “[T]he term ‘may’ is relevantly defined as
being ‘used to express opportunity or permission . ... In
general, our courts have said that the term ‘may’ is
‘permissive, as opposed to the term ‘shall, which is
considered ‘mandatory(.]’ ” Manuel v Gill, 481 Mich 637,
647; 753 NW2d 48 (2008) (citations omitted). The trial
court, therefore, had the discretion to award fees and
declined to do so, having concluded that the jury’s
verdict provided only “de minimis damages” and, there-
fore, was not a substantial benefit to Maxitrol. Addition-
ally, the trial court seemed to conclude that the $51,000
verdict reflected that plaintiff's expenditure of more
than a million dollars was not “reasonable” under the
statute.

Instead of addressing MCL 450.1497, plaintiff cites
MCL 450.1562 and MCL 450.1564b(4) for an award of
attorney fees. MCL 450.1562 provides:

A corporation has the power to indemnify a person who
was or is a party or is threatened to be made a party to a
threatened, pending, or completed action or suit by or in the
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right of the corporation to procure a judgment in its favor
by reason of the fact that he or she is or was a director,
officer, employee, or agent of the corporation, or is or was
serving at the request of the corporation as a director,
officer, partner, trustee, employee, or agent of another
foreign or domestic corporation, partnership, joint ven-
ture, trust, or other enterprise, whether for profit or not,
against expenses, including attorneys’ fees, and amounts
paid in settlement actually and reasonably incurred by
the person in connection with the action or suit, if the
person acted in good faith and in a manner the person
reasonably believed to be in or not opposed to the best
interests of the corporation or its shareholders. Indemni-
fication shall not be made for a claim, issue, or matter in
which the person has been found liable to the corporation
except to the extent authorized in [MCL 450.1564c].
[MCL 450.1562 (emphasis added).]

There is a dearth of caselaw interpreting § 1562. In one
unpublished case, Hampton Block Co v Hampton,
unpublished opinion per curiam of the Court of Ap-
peals, issued October 27, 2000 (Docket No. 211468), the
plaintiff argued that the trial court abused its discre-
tion by failing to award him attorney fees in his suit
against his brother, a fellow officer in the company.
This Court considered MCL 450.1562, along with MCL
450.1563, which provides:

To the extent that a director or officer of a corporation
has been successful on the merits or otherwise in defense
of an action, suit, or proceeding referred to in [MCL
450.1561 or 1562], or in defense of a claim, issue, or matter
in the action, suit, or proceeding, the corporation shall
indemnify him or her against actual and reasonable
expenses, including attorneys’ fees, incurred by him or her
in connection with the action, suit, or proceeding and an
action, suit, or proceeding brought to enforce the manda-
tory indemnification provided in this section.

The Court concluded:
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Under the plain language of those statutes, [the plaintiff]
is not entitled to attorney fees. The statutes indicate that
directors and officers are protected in defending them-
selves against claims by a shareholder and do not com-
pensate plaintiffs who bring suit against officers and
directors of a corporation. MCL 450.1563; MSA
21.200(563) clearly states that indemnification applies
when an officer or director is successful “in defense of an
action” (emphasis added). Consequently, there is no sup-
port under either statute for [the plaintiff's] contention
that he is entitled to attorney fees in connection with the
suit that he brought against [his brother]. [Hampton,
unpub op at 3.]

Although unpublished opinions are not binding prec-
edent, MCR 7.215(C)(1), an unpublished opinion may
be persuasive or instructive, In re Kanjia, 308 Mich
App 660, 668 n 6; 8366 NW2d 862 (2014). Along with the
fact that these statutes seem to logically apply to
indemnification of corporate officers who are made
defendants in actions, plaintiff had the obstacle of
showing that he acted in good faith and in a manner
that he reasonably believed to be in Maxitrol’s best
interests. Again, this language gave the trial court a
fair amount of discretion. Plaintiff filed a multicount
complaint alleging a variety of claims against the
individual defendants. Most of these claims were
deemed without merit in Serlin’s report. The trial court
may have considered the fact that plaintiff, even if he
acted in good faith, did not act reasonably, again as
demonstrated by the relatively de minimis award in
relation to the heavy expenditure.

Next, MCL 450.1564b(4) provides: “A provision in
the articles of incorporation or bylaws, a resolution of
the board or shareholders, or an agreement making
indemnification mandatory shall also make the ad-
vancement of expenses mandatory unless the provi-
sion, resolution, or agreement specifically provides
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otherwise.” Article XI, § 11.02 of Maxitrol’s bylaws
somewhat mirrors MCL 450.1562. It provides:

11.02 Derivative Actions. Subject to all of the provisions
of this Article XI, the corporation shall indemnify any
person who was or is a party to or is threatened to be made
a party to any threatened, pending or completed action or
suit by or in the right of the corporation to procure a
judgment in its favor by reason of the fact that the person
is or was a director or officer of the corporation, or, while
serving as a director or officer of the corporation, is or was
serving at the request of the corporation as a director,
officer, partner, trustee, employee, or agent of another
foreign or domestic corporation, partnership, joint ven-
ture, trust or other enterprises, whether for profit or not,
against expenses (including attorneys’ fees) and amounts
paid in settlement actually and reasonably incurred by
the person in connection with such action or suit if the
person acted in good faith and in a manner the person
reasonably believed to be in or not opposed to the best
interests of the corporation or its shareholders. However,
indemnification shall not be made for any claim, issue, or
matter in which such person has been found liable to the
corporation unless and only to the extent that the court in
which such action or suit was brought has determined
upon application that, despite the adjudication of liability
but in view of all circumstances of the case, such person is
fairly and reasonably entitled to indemnification for the
reasonable expenses incurred. [Emphasis added.]

However, Article XI, § 11.05 further provides:

Contract Right: Limitation on Indemnity. The right to
indemnification conferred in this Article XI shall be a

contract right, and shall apply to services of a director or
officer as an employee or agent of the corporation as well
as in such person’s capacity as a director or officer. Except
as provided in Section 11.03 of these Bylaws, the corpora-
tion shall have no obligations under this Article XI to
indemnify any person in connection with any proceeding,
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or part thereof, initiated by such person without authori-
zation by the Board of Directors.

Therefore, there is no clear obligation to indemnify
plaintiff under Maxitrol’s bylaws. Article XI, § 11.02
requires that the director act in good faith and in a
manner reasonably believed to be in Maxitrol’s best
interest. Article XI, § 11.05 provides that a director is
not entitled to indemnification if a proceeding is initi-
ated without the authorization of the board of direc-
tors.

Just as plaintiff was not, as a matter of law, entitled
to attorney fees, neither were the individual defen-
dants or Maxitrol under MCL 450.1497. MCL 450.1497

provides in part:

On termination of the derivative proceeding, the court
may order 1 of the following:

(a) The plaintiff to pay any of the defendant’s reason-
able expenses, including reasonable attorney fees, in-
curred in defending the proceeding if it finds that the
proceeding was commenced or maintained in bad faith or
without reasonable cause. [Emphasis added.]

Again, “may” indicates that the trial court has discre-
tion in ordering attorney fees. Specifically, the trial
court may order costs if it determines that the action
was commenced or maintained in bad faith or without
reasonable cause. In this case, the trial court’s com-
ments clearly indicate that it questioned the reason-
ableness of plaintiff’s action. Both the trial court and
Serlin noted that Maxitrol was a profitable company
that was properly managed. Still, the trial court was
within its right to determine that plaintiff did not act
in bad faith or without reasonable cause, especially
given the fact that plaintiff prevailed on the issue of
the fairness of the M-Annex lease. In light of the jury’s
verdict in Maxitrol’s favor, it makes sense that the trial
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court would decline to award the individual defendants
their attorney fees. In addition, Maxitrol has another
problem. The statute clearly provides that a trial court
may order the payment of defendant’s reasonable ex-
penses. True, Maxitrol was a nominal defendant in the
technical sense, but plaintiff was standing in Max-
itrol’s shoes in this shareholder derivative action. The
jury’s $51,000 verdict flowed directly to Maxitrol.
Therefore, at least under these particular circum-
stances, the statute does not appear to apply to Max-
itrol.

IX. TAXABLE COSTS

Finally, each party claims that the trial court erred
by failing to award taxable costs. We disagree.

An appellate court reviews a trial court’s decision on
attorney fees and costs for an abuse of discretion.
Smith, 481 Mich at 526.

MCR 2.625 provides, in relevant part:

(A) Right to Costs.

(1) In General. Costs will be allowed to the prevailing
party in an action, unless prohibited by statute or by these
rules or unless the court directs otherwise, for reasons
stated in writing and filed in the action.

(2) Frivolous Claims and Defenses. In an action filed on
or after October 1, 1986, if the court finds on motion of a
party that an action or defense was frivolous, costs shall
be awarded as provided by MCL 600.2591.

(B) Rules for Determining Prevailing Party.

(2) Actions With Several Issues or Counts. In an action
involving several issues or counts that state different
causes of action or different defenses, the party prevailing
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on each issue or count may be allowed costs for that issue
or count. If there is a single cause of action alleged, the
party who prevails on the entire record is deemed the
prevailing party.

Additionally, MCL 600.2591 provides:

(1) Upon motion of any party, if a court finds that a civil
action or defense to a civil action was frivolous, the court
that conducts the civil action shall award to the prevailing
party the costs and fees incurred by that party in connec-
tion with the civil action by assessing the costs and fees
against the nonprevailing party and their attorney.

(2) The amount of costs and fees awarded under this
section shall include all reasonable costs actually incurred
by the prevailing party and any costs allowed by law or by
court rule, including court costs and reasonable attorney
fees.

(3) As used in this section:

(a) “Frivolous” means that at least 1 of the following
conditions is met:

(i) The party’s primary purpose in initiating the action
or asserting the defense was to harass, embarrass, or
injure the prevailing party.

(77) The party had no reasonable basis to believe that
the facts underlying that party’s legal position were in fact
true.

(iii) The party’s legal position was devoid of arguable
legal merit.

(b) “Prevailing party” means a party who wins on the
entire record.

Plaintiff is not entitled to costs. His claim for costs is
based on his assertion that he prevailed in full on
Counts I and II of his third amended complaint.
Plaintiff did not come close to prevailing on each of the
allegations couched within Counts I and II of his third
amended complaint. In fact, following Serlin’s report,
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many of these allegations were dismissed. However,
neither were the individual defendants entitled to
taxable costs. Most telling is the verdict against them
in the amount of $51,000.

The trial court is entitled to discretion in awarding
taxable costs. The court rule indicates that a prevailing
party is entitled to costs, “unless . . . the court directs
otherwise, for reasons stated in writing.” Here, the
trial court observed:

This case has a long, torturous and pretty well-known
history to the Court in parts. Mr. Kern has filed not less
than three lawsuits seeking relief because he claims that
he was--has been--because he claims that the directors,
being his sister and brother-in-law, have entered into a
willfully unfair and oppressive conduct [sic] and thus
other damages.

Plaintiffs filed a multi-count complaint. As a result of
that, the Court appointed a disinterested director. This
disinterested director came in and as a result of his report,
in his long and--and completely thorough investigation,
the Court dismissed all of the counts in the complaint,
save the count regarding the--the lease between, basically
the sister, Ms. Kern-Koskela and her husband and the
company for a piece of land in Southfield.

The case was tried to a jury. The jury came back and
found the lease was unfair and awarded, really based on
the type of case this was, de minimis damages in the
amount of $50,000--$51,015. As a result, since the Court
has--since the jury has found the lease unfair, the Court is,
pursuant to MCL 450.1545a(1), the Court has pretty large
powers to reform the lease.

Under the Court’s equitable powers, once the lease was
determined to be unfair, the Court--Court is within its
power to reform the lease, Thomas v Satfield, 363 Michi-
gan 111. The Court is going to avail itself of that opportu-
nity and reform the lease . . . in conformance with the jury
verdict and will rule that the lease, for year six through
ten, the lease rates are year six, $10.79 per square foot
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triple net; year seven, $11.29 per square foot triple net;
year eight, $11.79 per square foot triple net; year nine,
$12.29 per square foot triple net and year ten, $12.79 per
square foot triple net.

Next, the Court has to deal with the award for attorney
fees--of attorney fees. The individual defendants, the
corporation and the plaintiff has--have all sought reim--
reimbursement for their attorney fees; however, in this
case, neither party prevailed in full. Therefore, the Court
will deny all requests for attorney fees and the individuals
and the corporation will remain personally liable for their
attorney’s fees.

The Court has also found that the actions of the
defendant directors, although they may have been unfair,
did not rise to the level of willfully unfair and oppressive
conduct, far from it. While these bro--this brother and
sister may still be upset about the fact that somebody got
a nicer bike than the other one got 20 or 30 or 40 or 50
years ago, they don’t get along. Okay.

The business is successful. The business is running
profitably. Everybody is making money on this deal. There
is no willful and oppressive conduct. They don’t like each
other, but since the Court has found that there is no willful
and oppressive conduct, the Court does not have authority
or jurisdiction to do anything about corporate governance
and therefore, the motion to amend the judgment and for
equitable relief, is denied.

The trial court’s statement indicates that no party
truly prevailed in this action. It properly exercised its
discretion in denying taxable costs to plaintiff and the
individual defendants.

Affirmed.

STEPHENS, P.J., and K. F. KELLY and MURRAY, JJ.,
concurred.
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JONES v JONES

Docket No. 334937. Submitted June 6, 2017, at Lansing. Decided
June 22,2017, at 9:00 a.m. Leave to appeal denied 501 Mich 911.
Plaintiff, Jeremy P. Jones, filed for divorce in the Barry Circuit
Court, Family Division, alleging that he was not the legal father
of a child, AJ, who was conceived through in vitro fertilization
(IVF) involving an anonymous sperm donor and born to defen-
dant, Sharon D. Jones, during the parties’ marriage. The parties
were married in 1998 and had a son, DJ, in 2001. In 2008,
plaintiff moved to Bridgman, and defendant and DJ moved to
Detroit. Defendant gave birth to AJ in 2013. Plaintiff testified
that he had revoked his consent to the IVF procedures in January
2010 and that while he had driven defendant to a few appoint-
ments, he had not been aware that defendant was actively
attempting to conceive a child. Plaintiff filed for divorce in 2015.
The parties disputed the custody and support of DJ as well as
whether plaintiff was AJ’s legal father. During trial, the parties
entered into a settlement agreement stipulating that plaintiff
was not AJ’s legal father, and the court accepted the stipulation.
Defendant appealed, arguing that the court erred when it found
that plaintiff was not AJ’s legal father and when it entered a
judgment under MCR 2.602(B)(3) that did not comport with the
court’s oral ruling at trial.

The Court of Appeals held:

1. Ordinarily, the fact that a party entered into a settlement
agreement precludes appellate review; however, Michigan courts
have limited the enforcement of settlement agreements when the
agreements concern the well-being of children. In this case,
because the settlement agreement at issue completely eliminated
any right AJ may have to seek support from plaintiff, the issue
whether the trial court properly terminated plaintiff’s paternity
under the Revocation of Paternity Act (RPA), MCL 722.1431 et
seq., was reviewed for clear error.

2. The RPA was the proper statute to apply for the determi-
nation of AJ’s paternity. The RPA expressly governs an action to
determine that a presumed father is not a child’s father, MCL
722.1435(4), and defines presumed father as a man who is
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presumed to be the child’s father by virtue of his marriage to the
child’s mother at the time of the child’s conception or birth, MCL
722.1433(e). Presuming paternity by the husband when a mar-
ried couple has undergone assisted reproductive technology
(ART) is consistent with the Legislature’s general policy of
recognizing the legitimacy of a child born through ART to a
married couple; accordingly, the RPA applies to a child born
through IVF. In this case, plaintiff was the presumed father of AJ
by virtue of his marriage to defendant at the time AJ was
conceived and born.

3. Under MCL 722.1441(2), if a child has a presumed father,
a court may determine that the child is born out of wedlock for the
purpose of establishing the child’s paternity if an action is filed by
the presumed father within three years after the child’s birth or
if the presumed father raises the issue in an action for divorce or
separate maintenance between the presumed father and the
mother. Under MCL 722.1443(4), the court may refuse to enter an
order stating that a child is born out of wedlock if the court finds
evidence that the order would not be in the best interests of the
child. MCL 722.1443(4) also provides that if the court refuses to
enter the order, the court must state its reasons for refusal on the
record. In this case, the trial court did not clearly err by deter-
mining that AJ was born out of wedlock. The parties had been
separated for many years and lived separate lives on opposite
sides of the state, plaintiff made no genetic donation to the IVF
process, plaintiff expressly revoked his consent to the IVF proce-
dures, plaintiff had no meaningful contact or bond with the child
after the child was born, and the parties stipulated in court
proceedings that plaintiff was not the father. Additionally, the
trial court did not err when it found that the best-interest factors
favored approval of the settlement agreement. The trial court was
not required to make any explicit findings on the record with
respect to any specific factor because MCL 722.1443(4) only
requires that findings be made on the record when the court
refuses to enter the order, and in this case, the court did enter the
order.

4. MCR 2.602(B)(3) provides, in pertinent part, that the court
clerk shall submit a proposed judgment to the court if no written
objections to the proposed judgment are filed within seven days
after the court clerk received the proposed judgment and that the
court shall sign the proposed judgment if, in the court’s determi-
nation, the proposed judgment comports with the court’s decision.
However, if the proposed judgment does not comport with the
court’s decision, then the court shall direct the clerk to notify the
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parties to appear before the court on a specified date for settle-
ment of the matter. In this case, the judgment that the trial court
entered did not comport with its oral ruling. At the close of the
divorce trial, the court stated that plaintiff would be required to
provide all transportation to and from his parenting time with
DJ, but plaintiff’s proposed judgment instead provided that
defendant was responsible for all transportation to and from
parenting time. Defendant objected, and the trial court held a
hearing regarding the objection. The trial court denied defen-
dant’s objections on the basis of defendant’s failure to provide a
copy of the transcript of the prior proceeding. The trial court erred
as a matter of law when it rejected defendant’s objections on the
basis of defendant’s failure to provide a transcript because there
is no court rule or caselaw that requires a party who objects to the
entry of a proposed judgment under MCR 2.602(B)(3) to provide a
transcript. Therefore, the judgment was vacated and remanded to
the trial court with instructions to enter a corrected judgment
providing that plaintiffis responsible for all transportation to and
from his parenting time with DJ and providing the correct
spelling of AJ’s name and date of birth.

Affirmed in part; vacated in part; case remanded for further
proceedings.

PARENT AND CHILD — REVOCATION OF PATERNITY ACT — ASSISTED REPRODUCTIVE
TECHNOLOGY — CHILDREN BORN THROUGH IN VITRO FERTILIZATION.

The Revocation of Paternity Act (RPA), MCL 722.1431 et seq.,
provides the procedures for courts to determine the paternity of
children in certain situations; the RPA expressly governs an
action to determine that a presumed father is not a child’s father,
MCL 722.1435(4), and defines presumed father as a man who is
presumed to be the child’s father by virtue of his marriage to the
child’s mother at the time of the child’s conception or birth, MCL
722.1433(e); presuming paternity by the husband when a married
couple has undergone assisted reproductive technology (ART) is
consistent with the Legislature’s general policy of recognizing the
legitimacy of a child born through ART to a married couple; the
RPA applies to a child born through in vitro fertilization.

Speaker Law Firm (by Jennifer M. Alberts and Liisa
R. Speaker) for Sharon D. Jones.

Before: SWARTZLE, P.J., and SAAD and O’CONNELL, JdJ.
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SAAD, J. Defendant appeals the judgment of divorce
that the trial court entered. This case raises an issue of
first impression regarding whether the Revocation of
Paternity Act (RPA), MCL 722.1431 et seq., is appli-
cable to a child born through in vitro fertilization
(IVF). For the reasons provided in this opinion, we hold
that the RPA does apply in these circumstances, and
we affirm in part, vacate in part, and remand for
further proceedings consistent with this opinion.

I. BASIC FACTS

The parties’ testimony was somewhat unclear re-
garding specific dates. Defendant and plaintiff married
in 1998. On November 2, 2001, their son, DJ, was born.
The parties lived together until approximately 2008,
with the exception of one month when defendant and
DdJ lived apart from plaintiff. Around 2008, plaintiff
moved to Bridgman in Berrien County to be closer to
the Native American tribe to which he belonged, and
defendant and DJ moved to Detroit. The parties main-
tained separate residences, but plaintiff would visit
defendant approximately once a week through 2012 or
2014.

On November 18, 2013, defendant gave birth to a
daughter, AdJ, conceived by using assisted reproductive
technology (ART)—in particular, IVF. The parties dis-
puted the extent of plaintiff's involvement in AdJ’s
conception. Plaintiff testified that he revoked his con-
sent to the procedures in January 2010. Though he
might not have provided defendant with a copy of the
revocation, he testified that defendant was aware of his
revocation. Plaintiff further testified that AJ’s concep-
tion involved an anonymous sperm donor. Although
plaintiff conceded to driving defendant to a few ap-
pointments, he believed that these appointments were
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for other purposes, such as harvesting eggs for future
use, rather than defendant actively attempting to
conceive a child.

In 2015, plaintiff filed the instant suit for divorce.
Plaintiff alleged that AJ was born out of wedlock and
that, consequently, he was not AJ’s legal father. The
parties also disputed the custody and support of DdJ.
During trial, the parties entered into a settlement,
which stipulated that plaintiff was not AdJ’s legal
father, and the trial court accepted the stipulation.!

II. ANALYSIS

A. APPLICABILITY OF THE RPA

On appeal, defendant argues that the trial court
erred when it found that plaintiff was not AJ’s legal
father. We disagree.

Ordinarily, the fact that a party entered into a settle-
ment precludes appellate review. See Chapdelaine v
Sochocki, 247 Mich App 167, 177; 635 NW2d 339
(2001) (“A party cannot stipulate a matter and then
argue on appeal that the resultant action was error.”).
However, our courts have limited the enforcement of
settlement agreements when they concern the well-
being of children. See Koron v Melendy, 207 Mich App
188, 191; 523 NW2d 870 (1994) (stating that a trial
court is not bound to accept the parties’ agreement to
child custody but can accept it if it is in the child’s best
interests); Johns v Johns, 178 Mich App 101, 105-106;
443 NW2d 446 (1989) (holding that the plaintiff, who
had acted as father to the children at issue for
15 years, could not disclaim paternity via stipulation
during a custody battle). By revoking plain-

1 At the conclusion of trial, the trial court also awarded sole legal and
physical custody of DJ to defendant.
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tiff's paternity, the settlement agreement at issue
completely eliminates any right AJ may have to seek
support from plaintiff. Accordingly, despite the parties’
settlement agreement, we will analyze whether the
trial court properly terminated plaintiff’s paternity
under the RPA.

This Court reviews a trial court’s factual findings in
proceedings under the RPA for clear error. Demski v
Petlick, 309 Mich App 404, 431; 873 NW2d 596 (2015).
“The trial court has committed clear error when this
Court is definitely and firmly convinced that it made a
mistake.” Id. at 431-432 (quotation marks and citation
omitted). This Court reviews de novo the interpreta-
tion and application of statutory provisions. Parks v
Parks, 304 Mich App 232, 237; 850 NW2d 595 (2014).

“When interpreting a statute, a court must give
effect [to] the Legislature’s intent.” Id. To determine
the legislative intent, this Court first looks to the
language of the statute itself, and if the language is
unambiguous, “it must be enforced as written.” Title
Office, Inc v Van Buren Co Treasurer, 469 Mich 516,
519; 676 NW2d 207 (2004). Words of statutes are given
their plain and ordinary meanings, while legal terms
are construed according to their legal meanings. Lech v
Huntmore Estates Condo Ass’n (On Remand), 315 Mich
App 288, 290; 890 NW2d 378 (2016). Statutes must be
read as a whole, and this Court may not read statutory
provisions in isolation. Milot v Dep’t of Transp, 318
Mich App 272, 278; 897 NW2d 248 (2016).

The RPA provides the procedures for courts to
determine the paternity of children in certain situa-
tions. Although defendant argues that the RPA is not
the proper vehicle by which to determine AJ’s pater-
nity, the RPA expressly “governs an action to deter-
mine that a presumed father is not a child’s father,”
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MCL 722.1435(4), and this is the precise situation
before us. The RPA defines a presumed father as “a man
who is presumed to be the child’s father by virtue of his
marriage to the child’s mother at the time of the child’s
conception or birth.” MCL 722.1433(e). Indeed, presum-
ing paternity by the husband when a married couple
has undergone ART to conceive is not contrary to the
purpose of the RPA. In fact, it is consistent with the
Legislature’s general policy of recognizing the legiti-
macy of a child born through ART to a married couple.
See, e.g., MCL 333.2824(6); MCL 700.2114(1)(a). Thus,
as a starting point, plaintiff is the presumed father by
virtue of his marriage to defendant at the time AJ was
conceived and born, and the RPA is indeed the statute
that applies to determine paternity.

The RPA provides that a presumed father who files
for divorce may be declared to not be a child’s father as
follows:

If a child has a presumed father, a court may determine
that the child is born out of wedlock®® for the purpose of
establishing the child’s paternity if an action is filed by the
presumed father within 3 years after the child’s birth or if
the presumed father raises the issue in an action for
divorce or separate maintenance between the presumed
father and the mother. The requirement that an action be
filed within 3 years after the child’s birth does not apply to
an action filed on or before 1 year after the effective date
of this act. [MCL 722.1441(2).]

Here, on the basis of the testimonial evidence, the
trial court found that plaintiff made no genetic donation

2 We note that the RPA does not define the term “born out of wedlock”;
however, the commonly understood meaning is reflected in the defini-
tion supplied by the Paternity Act, MCL 722.711 et seq., which provides
that one aspect of the definition is to be “born or conceived during a
marriage but not the issue of that marriage,” MCL 722.711(a). It is this
definition that is relevant here.
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in the IVF process and that AJ was not a product of the
parties’ marriage. The trial court’s findings are sup-
ported by the record and are not clearly erroneous.
Plaintiff testified that he revoked his consent to defen-
dant’s IVF procedures in January 2010 and provided a
copy of his revocation of consent to the trial court.
Although plaintiff allegedly failed to provide a copy of
the revocation of consent to defendant, plaintiff testified
that defendant was aware of his revocation because the
first fertility center they used subsequently refused to
give defendant treatment. At the second fertility center
used by defendant, the parties signed a financial waiver
indicating that, for financial purposes, defendant should
be treated as an unmarried woman. Further, although
defendant testified that plaintiff was aware of her
ongoing efforts to become pregnant, she also testified
that she only told plaintiff of the procedures to which he
drove her. Importantly, the parties have lived in sepa-
rate residences on opposite sides of the state since
approximately 2008. And finally, it is significant that
the parties entered into a settlement that specifically
provided that plaintiff is not the father. While this
settlement may not be controlling, it is nonetheless
substantial evidence on the matter at issue. In light of
this evidence, we are not left with a definite and firm
conviction that the trial court clearly erred when it
found that AJ was not issue of the marriage and
therefore was born out of wedlock under the RPA.

If a trial court determines that a child was born out
of wedlock, the court nonetheless may refuse to enter
an order stating that the child was born out of wedlock
if it would not be in the child’s best interests to do so.
MCL 722.1443(4) provides that

[a] court may refuse to enter an order ... determining
that a child is born out of wedlock if the court finds
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evidence that the order would not be in the best interests
of the child. The court shall state its reasons for refusing
to enter an order on the record. The court may consider the
following factors:

(a) Whether the presumed father is estopped from
denying parentage because of his conduct.

(b) The length of time the presumed father was on
notice that he might not be the child’s father.

(¢) The facts surrounding the presumed father’s discov-
ery that he might not be the child’s father.

(d) The nature of the relationship between the child
and the presumed or alleged father.

(e) The age of the child.
(f) The harm that may result to the child.

(g) Other factors that may affect the equities arising
from the disruption of the father-child relationship.

(h) Any other factor that the court determines appro-
priate to consider.

Here, as defendant acknowledges, the trial court
stated that it reviewed the best-interest factors under
MCL 722.1443(4) and found that they favored approv-
ing the settlement. Defendant notes that the court did
not make any explicit findings with respect to any
specific factor, but MCL 722.1443(4) is quite clear on
this point—it only requires such findings and reasons
to be made on the record when it refuses to enter the
order, i.e., when it does not alter the presumed father’s
status.? Therefore, because the trial court ultimately

3 To be clear, a court is required to always perform a best-interest
evaluation under MCL 722.1443(4). Otherwise, the court would not be
aware that the best interests indicate that the revocation should not be
granted. Cf. Helton v Beaman, 497 Mich 1001, 1001 (2015) (stating that
any order “ ‘setting aside a paternity determination’. . . is subject to a
best interest analysis under MCL 722.1443(4)”). That being said, the
court is only required to “state its reasons for refusing to enter an order
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did alter the presumed father’s status, the court clearly
was not required to express its particular reasons. In
any event, our review of the record does not leave us
with a definite and firm conviction that the trial court
made a mistake when it found that the best-interest
factors favored approving the settlement. Most impor-
tantly, there is no bond between plaintiff and AdJ, and
there are no signs that any bond will materialize in the
future because plaintiff has never demonstrated any
desire to connect in any way with AdJ, let alone as her
father. The court heard the testimony and accordingly
made its findings based on the best interests of the
child, as required by the statute.*

on the record.” MCL 722.1443(4) (emphasis added). The Legislature’s
view here is understandable because at this point in the analysis, a
court would have already found that the child is not the issue of the
presumptive father. Hence, if a court rules that paternity remains
despite the fact that the child is not the issue of the presumptive father,
express reasons need to be placed on the record because of the unusual
nature of the “conflicting” rulings.

4 We reject defendant’s argument that a court must find that the
best-interest factors have been proved by clear and convincing evidence
in order to revoke paternity. We note that nothing in the statute
indicates that this level of proof is necessary. And the case defendant
relies on, Demski, 309 Mich App at 431, did not suggest that this level
of proof was necessary either. In Demski, the Court simply noted that
while the trial court used this elevated evidentiary standard, the statute
did not require it. Id. Hence, when a statute does not provide an
evidentiary burden, the default “preponderance of the evidence” stan-
dard is utilized. See Residential Ratepayer Consortium v Pub Serv Comm,
198 Mich App 144, 149; 497 NW2d 558 (1993). Further, defendant’s
reliance on intestate succession, MCL 700.2114(1), and child custody
matters is misplaced because there is no question that this is neither an
intestate succession nor a custody determination, see Helton v Beaman,
304 Mich App 97, 135; 850 NW2d 515 (2014) (SAWYER, P.J., dissenting)
(“ITThis is only a revocation-of-paternity case and not a child custody
case.”). Indeed, the child’s custody here will not change because the child
had custody with defendant before the entry of the court’s order and the
child will continue to do so afterward. See Brown v Loveman, 260 Mich
App 576, 585; 680 NW2d 432 (2004) (“When a modification of cus-
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We further take this moment to address a concern
defendant raises on appeal. Defendant opines that to
allow the RPA to govern situations in which a child was
born through IVF with the use of an anonymous sperm
donor would allow any husband to easily revoke pater-
nity later, regardless of the husband’s intention and
involvement during the IVF process. We believe that
the best-interest factors of MCL 722.1443(4) already
provide sufficient safeguards for such situations. In
particular, MCL 722.1443(4)(a) allows a court to con-
sider “[w]hether the presumed father is estopped from
denying parentage because of his conduct.” If a hus-
band had full knowledge that his wife was attempting
to get pregnant through IVF with an anonymous
sperm donor and supported the process, it would be a
simple matter for a court to find that the child’s best
interests would favor not revoking paternity under
these circumstances. However, that situation is quite
different from the facts in this case, in which the
husband and wife had been separated for many years
and lived separate lives on opposite sides of the state,
the husband expressly revoked his consent to the IVF
procedure, the husband had no meaningful contact or
bond with the child after the child was born, and the
parties already stipulated in court proceedings that
plaintiff is not the father.

B. FAILURE OF WRITTEN ORDER TO COMPORT
WITH ORAL PRONOUNCEMENTS

Defendant also argues that the trial court erred
when it entered a judgment proposed by plaintiff under

tody . . . would change the established custodial environment of a child,
the moving party must show by clear and convincing evidence that it is
in the child’s best interest.”). We note that defendant does not claim that
any constitutional concerns require an elevated evidentiary burden;
therefore, we decline to address that potential.
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MCR 2.602(B)(3) that did not comport with the court’s
oral ruling at trial. Specifically, defendant argues that
the judgment incorrectly provides that defendant is
responsible for all transportation related to plaintiff's
exercise of parenting time with DJ when the court
previously stated that plaintiff is to be responsible.
Defendant also notes that the proposed order mis-
spelled AJ’s name and used an incorrect date of birth.
We agree.

Whether the judgment was properly entered pursu-
ant to MCR 2.602(B) involves the interpretation and
application of court rules, which are questions of law
that this Court reviews de novo. ISB Sales Co v Dave’s
Cakes, 258 Mich App 520, 526; 672 NW2d 181 (2003).
“[Aln error in a ruling or order, or an error or defect in
anything done or omitted by the court . . . is not ground
for . . . vacating, modifying, or otherwise disturbing a
judgment or order, unless refusal to take this action

appears to the court inconsistent with substantial
justice.” MCR 2.613(A).

MCR 2.602(B)(3) provides:

Within 7 days after the granting of the judgment or
order, or later if the court allows, a party may serve a copy
of the proposed judgment or order on the other parties,
with a notice to them that it will be submitted to the court
for signing if no written objections to its accuracy or
completeness are filed with the court clerk within 7 days
after service of the notice. The party must file with the
court clerk the original of the proposed judgment or order
and proof of its service on the other parties.

(a) If no written objections are filed within 7 days, the
clerk shall submit the judgment or order to the court, and
the court shall then sign it if, in the court’s determination,
it comports with the court’s decision. If the proposed
judgment or order does not comport with the decision, the
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court shall direct the clerk to notify the parties to appear
before the court on a specified date for settlement of the
matter.

(b) Objections regarding the accuracy or completeness
of the judgment or order must state with specificity the
inaccuracy or omission.

(c) The party filing the objections must serve them on
all parties as required by MCR 2.107, together with a
notice of hearing and an alternative proposed judgment or
order.

The judgment the trial court entered does not com-
port with its oral ruling. At the close of the divorce
trial, the court stated,

At this point I'm going to require the father to provide all
transportation to and from parenting time. Transporta-
tion issues may be reviewed next summer if either party
makes a formal request to do so or if they otherwise agree.

Plaintiff’'s proposed judgment did not reflect the trial
court’s oral ruling and, instead, provided that defen-
dant was responsible for all transportation to and from
parenting time. Defendant objected accordingly. The
trial court held a hearing regarding defendant’s objec-
tions and stated the following:

The listed objections, there was no—there was no tran-
script ordered, there was no—nothing that I can see that
would—would show me that I—that the proposed Judg-
ment was incorrect . . . .

Well, at this point based on the—my recollection of—of the
rulings that I made and the lack of a—of a transcript that
the objection—objecting party would need to provide, I'm
going to enter the Judgment or a copy of the Judgment
that was submitted originally under the seven-day rule.
[Emphasis added.]
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It appears that the court primarily denied defendant’s
objections on the basis of defendant’s failure to procure
a copy of a transcript of the prior proceeding. Contrary
to the trial court’s statement, there is no court rule or
caselaw that requires a party who objects to the entry
of a proposed judgment under MCR 2.602(B)(3) to
provide such a transcript. Indeed, given the com-
pressed timing requirements under this court rule, it is
doubtful that timely obtaining a copy of a transcript
would be possible in most circumstances.

The trial court erred as a matter of law when it
rejected defendant’s objections on the basis of defen-
dant’s failure to provide a transcript. Further, when
the trial court entered plaintiff’s proposed judgment, it
entered a judgment that did not comport with its
earlier oral ruling.? Accordingly, we vacate the judg-
ment and remand to the trial court with instructions to
enter a corrected judgment that provides that plaintiff
is responsible for all transportation to and from his
parenting time with DdJ. The trial court should also
ensure that the spelling of AJ’s name and her date of
birth are correct in the final judgment.

Affirmed in part, vacated in part, and remanded for
further proceedings consistent with this opinion. We do
not retain jurisdiction.

SWARTZLE, P.J., and O’CONNELL, J., concurred with
SAAD, J.

5 While we are cognizant that a court speaks through its written
orders and not its oral pronouncements, In re Contempt of Henry, 282
Mich App 656, 678; 765 NW2d 44 (2009), the orders and judgments
arising from MCR 2.602(B)(3) are to comport with those earlier oral
pronouncements. Consequently, if the court modifies what it previously
stated orally, some type of explanation, at a minimum, would be
warranted.
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STENZEL v BEST BUY CO, INC

Docket No. 328804. Submitted to conflict panel April 26, 2017, at
Lansing. Decided June 27, 2017, at 9:00 a.m. Leave to appeal
granted 501 Mich 1042.

Paulette Stenzel brought an action in the Ingham Circuit Court
against Best Buy Co., Inc., in April 2014, alleging negligence,
breach of contract, and breach of warranty after Best Buy sold her
a refrigerator/freezer and installed it, the refrigerator/freezer
started spraying water onto her kitchen floor, and she subse-
quently fell and sustained injuries as the result of either wet feet
or a wet floor caused by the water. In May 2015, plaintiff amended
her complaint to add Samsung Electronics America, Inc., the
manufacturer of the refrigerator/freezer, as a party, doing so
within 91 days of Samsung being identified in a notice as a
nonparty at fault. Plaintiff did not move for leave to amend the
complaint. The court, Rosemarie E. Aquilina, J., granted sum-
mary disposition in favor of Best Buy and Samsung, concluding
that plaintiff failed to create a genuine issue of material fact with
respect to causation and that plaintiff's claims against Samsung
were barred by the applicable period of limitations in MCL
600.2957(2), as measured by the date the amended complaint was
filed, not the date on which the suit was first initiated against
Best Buy. Plaintiff appealed, arguing that under MCR
2.112(K)(4), she had filed an amended complaint within 91 days of
the notice identifying Samsung as a nonparty at fault and that
pursuant to MCL 600.2957(2), the amended complaint related
back to the date of the original complaint. Defendant argued that
because plaintiff filed her amended complaint without moving for
leave to amend, the relation-back provision in MCL 600.2957(2)
did not apply. The Court of Appeals, M. J. KeLLy, P.J., and
(O’CoNNELL and BECKERING, JdJ., held that the trial court erred with
regard to the issue of causation as to both Best Buy and Samsung
and that because Williams v Arbor Home, Inc, 254 Mich App 439
(2002)! (holding that MCL 600.2957(2) and MCR 2.112(K)(4) were
not in conflict and that leave of the court is required before an

! Vacated in part on other grounds 469 Mich 898 (2003).
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amended pleading adding a nonparty becomes effective), was
binding precedent and controlled, Samsung was not properly
added as a party. 318 Mich App 411 (2016). However, the Court of
Appeals panel indicated that had it not been constrained by the
Williams decision, it would have held that because plaintiff
followed the requirements of MCR 2.112(K)(4) with regard to
amending the pleading, she properly added Samsung as a party
defendant, making her amended complaint timely under the
relation-back provision of MCL 600.2957(2). Therefore, pursuant
to MCR 7.215(J), the Court of Appeals panel requested that a
special conflict panel be convened to resolve the conflict between
the Stenzel opinion and the Williams opinion. The Court of
Appeals subsequently vacated Part II(C) of the Stenzel opinion
and convened a special conflict panel to determine whether a
party seeking to amend a pleading to add an identified nonparty
at fault to the lawsuit must file a motion for leave to amend, as
indicated by the Legislature in the first sentence of MCL
600.2957(2), or whether the party may file an amended pleading
as a matter of course or right, assuming it to be timely, as
indicated by the Supreme Court in MCR 2.112(K)(4) as well as the
effect of this process on the relation-back language of MCL
600.2957(2) for purposes of the governing period of limitations.
318 Mich App 801 (2017).

On consideration by the special panel, the Court of Appeals
held:

1. The Legislature enacted MCL 600.2957 as part of the 1995
tort-reform litigation that eliminated joint and several liability in
certain tort actions and required fact-finders to allocate fault
among all responsible tortfeasors. MCL 600.2957(2) provides that
upon motion of a party within 91 days after identification of a
nonparty, the court shall grant leave to the moving party to file
and serve an amended pleading alleging one or more causes of
action against that nonparty and that a cause of action added
under MCL 600.2957(2) is not barred by a period of limitation
unless the cause of action would have been barred by a period of
limitation at the time of the filing of the original action. In
November 1996, the Supreme Court promulgated MCR 2.112(K)
in an effort to implement MCL 600.2957(2). Under MCR
2.112(K)(4), a party served with a notice identifying a nonparty at
fault may file an amended pleading stating a claim or claims
against the nonparty within 91 days of service of the first notice
identifying that nonparty.

2. Under MCR 2.118(A)(1) and (2), amendment by leave and
amendment by right are two separate and distinct procedural
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mechanisms. Recognizing that the Supreme Court promulgated
MCR 2.112(K)(4) for the specific purpose of implementing MCL
600.2957(2), it would defy logic not to conclude that the Supreme
Court, understanding the procedural difference between amend-
ment by right and amendment by leave, intentionally deviated
from the statutory language in order to streamline and simplify
the process, allowing a party as a matter of right or course to
amend a pleading within the 91-day period. The Supreme Court
plainly did not deviate from the statutory language unwittingly
or inadvertently. While there was no conflict between MCR
2.112(K)(4) and MCL 600.2957(2) with respect to the substantive
principle and intended outcome that a party will, in fact, be given
an opportunity to pursue and litigate an amended pleading, if
done in timely fashion, there was a conflict concerning the
amendment procedure itself: the Legislature only contemplated
amendment by leave, and the Supreme Court called for amend-
ment as a matter of course or right. Accordingly, contrary to the
holding in Williams, a conflict existed between MCR 2.112(K)(4)
and MCL 600.2957(2) with respect to the procedure to amend a
pleading to add an identified nonparty at fault to an action. And
Williams, 254 Mich App 439, had to be overruled to the extent
that it held otherwise.

3. Article 6, § 5, of the 1963 Michigan Constitution provides
that the Supreme Court shall, by general rules, establish, modify,
amend, and simplify the practice and procedure in all courts of
this state. Under MCR 1.104, rules of practice set forth in any
statute, if not in conflict with any of the Michigan Court Rules of
1985, are effective until superseded by rules adopted by the
Supreme Court. In general, when a court rule conflicts with a
statute, the court rule controls when the matter pertains to
practice and procedure, but the statute prevails if the matter
concerns substantive law. The question whether a pleading can be
amended as a matter of course or right or whether a motion for
leave to amend must be filed is purely an issue of practice and
procedure, falling within the exclusive province of the Supreme
Court. It was well within the realm of the Supreme Court’s
authority to alter and simplify the amendment procedure enacted
by the Legislature in MCL 600.2957(2). The Supreme Court, in
crafting MCR 2.112(K)(4) and with the goal of judicial expediency
and efficiency, intended to alter or streamline the process outlined
by the Legislature, allowing a party to directly file an amended
pleading instead of needlessly forcing the party to file a motion for
leave to amend, which a court is mandated to grant under MCL
600.2957(2) without exception. Accordingly, the procedure set
forth in MCR 2.112(K)(4) governed, and plaintiff proceeded prop-
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erly in timely filing an amended complaint against Samsung
without needing to file a motion for leave to amend.

4. The Supreme Court was silent in MCR 2.112(K) with
respect to the statutory relation-back provision in the context of a
party amending a pleading as a matter of course or right within
the 91-day period; however, that silence could not be viewed as
acceptance of the proposition that a pleading amended consis-
tently with the court rule is not to be afforded the protection of the
statutory relation-back provision. The substantive component in
the first sentence of MCL 600.2957(2) reflected the Legislature’s
intent to allow a party, in all instances if done so timely, to amend
a pleading to add an identified nonparty at fault. The Supreme
Court’s adoption of MCR 2.112(K)(4) fully honored that substan-
tive goal and intended outcome, merely altering, simplifying, and
bettering the process to achieve the goal and outcome, with the
substantive component of the first sentence of MCL 600.2957(2)
remaining alive and well. The Supreme Court’s action in promul-
gating MCR 2.112(K)(4) was intended to provide assistance and
details in implementing MCL 600.2957(2) where needed, not to
nullify by silence the Legislature’s clear desire to allow the
relation back of an amended pleading for purposes of a given
period of limitations. The relation-back provision contained in the
second sentence of MCL 600.2957(2) is fully applicable, regard-
less of the fact that MCR 2.112(K)(4) ultimately controls the
process with respect to amending a pleading to add an identified
nonparty at fault. Accordingly, plaintiff was entitled to the
protection of the relation-back provision in MCL 600.2957(2), and
the trial court erred by summarily dismissing her action against
Samsung on the basis that the period of limitations had elapsed.

Reversed and remanded.

GLEICHER, J., joined by SErvITTO, P.J., and SHAPIRO, J., concur-
ring in result, would have held that because the statute and the
court rule are capable of harmonious coexistence, no conflict
existed. Because the statute and the court rule are entirely
consistent with regard to the central and controlling issue—a
plaintiff’s right to timely amend a complaint to add an identified
nonparty at fault as a party—the statute and court rule consti-
tute equally acceptable alternatives. Read together, the two
provisions permit a plaintiff to file a motion to amend, or not;
either way, the result is the same: the amendment must be
permitted if it is timely. Strategic reasons may motivate a
plaintiff’s choice to file a motion to add a nonparty, such as
compelling the defendant to respond to certain allegations in the
plaintiff's motion or educating the trial court about the issues.
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Alternatively, if time is of the essence, a plaintiff may instead
elect to simply file an amended complaint. Judge GLEICHER also
would have held that no conflict existed with regard to the
relation-back provision. MCL 600.2957(2) provides for tolling of
the statute of limitations for claims against timely added nonpar-
ties at fault, and the absence of a relation-back provision in MCR
2.112(K)(4) does not create a conflict because there is no incon-
sistency in the language of the statute and court rule; the statute
simply fills in for the court rule’s silence on this subject. Accord-
ingly, Judge GLEICHER would have held that plaintiff was permit-
ted by both the statute and court rule to file her amended
complaint with or without first filing a motion to amend and that
the amendment relates back.

PLEADING — STATUTES — COURT RULES — PROCEDURE FOR AMENDING A PLEADING

TO ADD AN IDENTIFIED NONPARTY AT FAULT TO AN ACTION.

MCL 600.2957(2) provides that upon motion of a party within 91
days after identification of a nonparty, the court shall grant
leave to the moving party to file and serve an amended pleading
alleging one or more causes of action against that nonparty and
that a cause of action added under MCL 600.2957(2) is not
barred by a period of limitation unless the cause of action would
have been barred by a period of limitation at the time of the
filing of the original action; MCR 2.112(K)(4) provides that a
party served with a notice identifying a nonparty at fault may
file an amended pleading stating a claim or claims against the
nonparty within 91 days of service of the first notice identifying
that nonparty; a conflict existed between MCL 600.2957(2) and
MCR 2.112(K)(4) with regard to the procedure of amending a
pleading to add an identified nonparty at fault to an action, but
no conflict existed with regard to the substantive principle that
a party will be given an opportunity to pursue and litigate a
timely filed amended pleading; the procedure set forth in MCR
2.112(K)(4) governs, and a plaintiff may file an amended com-
plaint without needing to file a motion for leave to amend
provided that the plaintiff complies with the 91-day deadline;
the relation-back provision contained in MCL 600.2957(2) is
fully applicable, regardless of the fact that MCR 2.112(K)(4)
ultimately controls the process with respect to amending a
pleading to add an identified nonparty at fault.

Nolan, Thomsen & Villas, PC (by Lawrence P. Nolan
and Gary G. Villas), for Paulette Stenzel.
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Dykema Gossett PLLC (by Paul L. Nystrom and Jill
M. Wheaton) for Samsung Electronics America, Inc.

Before: SERVITTO, P.J., and MURPHY, CAVANAGH, FORT
HooD, BORRELLO, GLEICHER, and SHAPIRO, JJ.

MURPHY, J. Pursuant to MCR 7.215(J), this special
panel was convened to resolve a conflict between the
prior opinion issued in this case, Stenzel v Best Buy Co,
Inc, 318 Mich App 411; 898 NW2d 236 (2016), vacated
solely with respect to Part II(C) of the opinion, 318 Mich
App 801 (2017), and this Court’s opinion in Williams v
Arbor Home, Inc, 254 Mich App 439; 656 NW2d 873
(2002), vacated in part on other grounds 469 Mich 898
(2003). The conflict concerns the proper interpretation
of and interplay between MCL 600.2957(2) and MCR
2.112(K)(4) in regard to the process of amending a
pleading to add a party previously identified as a
nonparty at fault and the effect of the process on the
relation-back language of the statute for purposes of the
governing period of limitations. We hold that there
exists a conflict, on a matter of procedure, between the
provisions of the court rule and the statute relative to
whether a party must file a motion for leave to amend a
pleading to add an identified nonparty at fault to an
action, as provided by MCL 600.2957(2), or whether a
party may simply file an amended pleading as a matter
of course or right, as provided by MCR 2.112(K)(4),
absent the need to seek court authorization for the
amendment. There is no conflict between the statute
and the court rule on the substantive principle and
intended outcome that a party will, in fact, be given an
opportunity to pursue and litigate an amended plead-
ing, assuming compliance with the 91-day deadline. We
further hold that the Michigan Supreme Court, in
crafting the court rule and with the goal of judicial
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expediency and efficiency, intended to alter or stream-
line the process outlined by the Legislature, allowing a
party to directly file an amended pleading instead of
needlessly forcing the party to file a motion for leave to
amend, which a court is mandated to grant under MCL
600.2957(2) without exception. We additionally hold
that our Supreme Court, under its constitutional au-
thority to “establish, modify, amend and simplify the
practice and procedure in all courts of this state,” Const
1963, art 6, § 5, was indeed empowered to modify and
simplify the process set forth by the Legislature in MCL
600.2957(2). Finally, we hold that the relation-back
provision contained in the second sentence of MCL
600.2957(2), which subject matter was not addressed by
the Supreme Court in MCR 2.112(K), is fully applicable,
regardless of the fact that MCR 2.112(K)(4) ultimately
controls the process with respect to amending a plead-
ing to add an identified nonparty at fault. Accordingly,
we reverse the trial court’s order granting summary
disposition in favor of defendant Samsung Electronics
America, Inc.

I. THE NATURE OF THE DISPUTE

As part of the 1995 tort-reform legislation that
eliminated joint and several liability in certain tort
actions and required fact-finders to allocate fault
among all responsible tortfeasors, the Legislature en-
acted MCL 600.2957. See Gerling Konzern Allgemeine
Versicherungs AG v Lawson, 472 Mich 44, 50-51; 693
NW2d 149 (2005) (discussing MCL 600.2957, as well as
MCL 600.2956 and MCL 600.6304); see also 1995 PA
161 and 1995 PA 249, effective March 28, 1996. MCL
600.2957 provides, in pertinent part:

(1) In an action based on tort or another legal theory
seeking damages for personal injury, property damage, or
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wrongful death, the liability of each person shall be
allocated under this section by the trier of fact and, subject
to [MCL 600.6304], in direct proportion to the person’s
percentage of fault. In assessing percentages of fault
under this subsection, the trier of fact shall consider the
fault of each person, regardless of whether the person is,
or could have been, named as a party to the action.

(2) Upon motion of a party within 91 days after identi-
fication of a nonparty, the court shall grant leave to the
moving party to file and serve an amended pleading
alleging 1 or more causes of action against that nonparty.
A cause of action added under this subsection is not barred
by a period of limitation unless the cause of action would
have been barred by a period of limitation at the time of
the filing of the original action.

As reflected in the first sentence of MCL
600.2957(2), the procedure for a party to amend a
pleading in order to add an identified nonparty at fault
to a pending lawsuit entails the filing of a motion for
leave to amend the pleading within 91 days following
the identification, which motion must be granted by
the trial court without exception. There is no language
in MCL 600.2957(2) that contemplates or envisions a
party merely filing an amended pleading as a matter of
course or right.2 With respect to the second sentence of
MCL 600.2957(2), any amendment of a pleading to add
a cause of action against an identified nonparty at fault
relates back to the date of the filing of the original
action for purposes of assessing whether the applicable
period of limitations has expired.

On November 6, 1996, the Michigan Supreme Court
adopted MCR 2.112(K), adding Subrule (K) to the court
rule to address the statutory changes made pursuant

2 To be clear, when we speak throughout this opinion of amending a
pleading as a matter of course or right, we mean doing so absent the
need to file a motion for leave to amend.



270 320 MICH APP 262 [June
OPINION OF THE COURT

to 1995 PA 161 and 1995 PA 249, which included the
enactment of MCL 600.2957; Subrule (K) was made
effective February 1, 1997. See 453 Mich cxix (1996);
MCR 2.112(K)(1) (“This subrule applies to actions
based on tort or another legal theory seeking damages
for personal injury, property damage, or wrongful
death to which MCL 600.2957 and MCL 600.6304, as
amended by 1995 PA 249, apply.”); Veltman v Detroit
Edison Co, 261 Mich App 685, 695; 683 NW2d 707
(2004); MCR 2.112, 453 Mich cxix, cxxii (staff com-
ment). “MCR 2.112(K) was essentially intended to
implement MCL 600.2957.” Holton v A+ Ins Assoc, Inc,
255 Mich App 318, 324; 661 NW2d 248 (2003). Under
MCR 2.112(K)(3)(a), “[a] party against whom a claim is
asserted may give notice of a claim that a nonparty is
wholly or partially at fault.” “The notice shall desig-
nate the nonparty and set forth the nonparty’s name
and last known address, or the best identification of
the nonparty that is possible, together with a brief
statement of the basis for believing the nonparty is at
fault.” MCR 2.112(K)(3)(b). While allowing for a later
filing under certain circumstances, the notice must
generally be filed “within 91 days after the party files
its first responsive pleading.” MCR 2.112(K)(3)(c). Fi-
nally, and most importantly for our purposes, MCR
2.112(K)(4) provides:

A party served with a notice under this subrule may file
an amended pleading stating a claim or claims against the
nonparty within 91 days of service of the first notice
identifying that nonparty. The court may permit later
amendment as provided in MCR 2.118.

As reflected in MCR 2.112(K)(4), our Supreme Court
did not indicate that a motion for leave to amend a
pleading must be filed to add a claim against an
identified nonparty at fault; rather, the Court simply



2017] STENZEL V BEST Buy Co, INC 271
OPINION OF THE COURT

provided that a party may directly file an amended
pleading if done within the 91-day period. The Court
did not speak to the issue whether an amended plead-
ing filed within the 91-day period relates back to the
filing of the original pleading.

The nature or crux of the dispute regards whether a
party seeking to amend a pleading to add an identified
nonparty at fault to the lawsuit must file a motion for
leave to amend, as indicated by the Legislature in the
first sentence of MCL 600.2957(2), or whether the party
may file an amended pleading as a matter of course or
right, assuming it to be timely, as indicated by our
Supreme Court in MCR 2.112(K)(4). And in the context
of resolving that dispute and of ultimate importance is
the question concerning the expiration of the applicable
period of limitations and whether a filing will relate
back to the filing date of the original pleading.

II. THE WILLIAMS OPINION

In Williams, the plaintiff attempted to add Michigan
Elevator Company (MEC) as a party through the filing
of an amended complaint after Arbor Home, Inc., the
originally named defendant, filed a notice of nonparty
fault, identifying MEC; the plaintiff did not file a motion
for leave to amend his complaint. Williams, 254 Mich
App at 442-443. The plaintiff argued that MCL
600.2957(2) and MCR 2.112(K)(4) conflict and that the
court rule prevails and governs because the matter
concerns an issue of procedure. Id. at 443. The defen-
dants maintained that the court rule and statute are not
in conflict and that MCL 600.2957(2) merely includes
more detail than MCR 2.112(K)(4). Id. The panel agreed
with the defendants, reasoning as follows:

The court rule plainly allows a plaintiff to file an amended
complaint adding a nonparty but does not specifically
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mention whether leave of the court is also required. The
statute, on the other hand, states that leave of the court is
indeed required. As argued by defendants, the statute
therefore merely includes more detail than the court rule.
Moreover, the court rule specifically refers to MCL
600.2957, see MCR 2.112(K)(1), and the statute is again
specifically mentioned in the staff comment to the 1997
amendment of MCR 2.112. The staff comment to the 1997
amendment indicates that the court rule was essentially
meant to implement the statute. Reading the court rule
and the statute in conjunction, we conclude that leave of
the court is indeed required before an amended pleading
adding a nonparty becomes effective.

Because plaintiff did not seek leave of the court to add
MEC as a party, MEC was never properly added to this
lawsuit. Accordingly, we conclude upon our review de novo
that the December 21, 1999, order was indeed the final
order in this case. Therefore, plaintiff forewent his appeal
by right. [Id. at 443-444.]

We note that the analysis in Williams was framed in
terms of whether this Court had jurisdiction; there was
no discussion regarding any period of limitations.
Judge O’CONNELL dissented in part, contending that
there is a conflict between the statute and the court
rule, that the conflict concerns a matter of procedure,
and that the court rule therefore controls. Id. at
445-446 (O’CONNELL, J., concurring in part and dissent-
ing in part).

III. THE PRIOR STENZEL OPINION

In the instant case, Stenzel, plaintiff filed suit
against Best Buy Co., Inc., in April 2014, alleging that
Best Buy sold her a refrigerator/freezer and installed
it, that the refrigerator/freezer later started spraying
water onto her kitchen floor, and that due to either wet
feet or a wet floor caused by the water, she subse-
quently fell in her sunroom and sustained injuries. In
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May 2015, plaintiff amended her complaint to add
Samsung Electronics America, Inc., the manufacturer
of the refrigerator/freezer, as a party, doing so within
91 days of Samsung being identified in a notice as a
nonparty at fault. Plaintiff did not file a motion for
leave to amend the complaint. The trial court granted
summary disposition in favor of Best Buy and Sam-
sung, concluding that plaintiff failed to create a genu-
ine issue of material fact with respect to causation. The
trial court also ruled that plaintiff’s claims against
Samsung were barred by the applicable period of
limitations, as measured by the date the amended
complaint was filed, not the date on which the suit was
first initiated against Best Buy. Stenzel, 318 Mich App
at 413-415, 419. This Court held that the trial court
erred in regard to the issue of causation as to both Best
Buy and Samsung, and that decision was not vacated
and remains intact. Id. at 415-418.

With respect to the period of limitations, plaintiff
argued that because she had filed an amended com-
plaint within 91 days of the notice identifying Samsung
as a nonparty at fault, the amended complaint related
back to the date of the original complaint, which had
been filed within the applicable limitations period. Sam-
sung contended that because plaintiff filed her amended
complaint without filing a motion for leave to amend,
the relation-back provision in MCL 600.2957(2) did not
apply. Id. at 419. The prior Stenzel panel held that
Williams was binding precedent and controlled, which
dictated a conclusion that Samsung was never properly
added as a party to the action because plaintiff did not
seek leave to add Samsung as a party. Id. at 420-421.
The panel indicated that if not constrained by the
Williams decision it would have held that because
plaintiff followed the requirements of MCR 2.112(K)(4),
she properly added Samsung as a party defendant,
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making her amended complaint timely under the
relation-back provision of the statute. Id. at 423-424. In
opining that Williams was wrongly decided, the panel
stated that it agreed with the reasoning of Judge
O’CONNELL in his partial dissent in Williams. Id. at
421-422. In the alternative, the panel concluded that
Williams was wrongly decided for the reasons expressed
by then Judge ZAHRA in his concurring opinion in Bint v
Doe, 274 Mich App 232, 237-238; 732 NW2d 156 (2007).3
Stenzel, 318 Mich App at 423 n 3.

IV. OUR ANALYSIS

A. STANDARD OF REVIEW

We review de novo issues concerning the interpreta-
tion of statutes and court rules, Estes v Titus, 481 Mich
573, 578-579; 751 NW2d 493 (2008), rulings on mo-
tions for summary disposition, Loweke v Ann Arbor
Ceiling & Partition Co, LLC, 489 Mich 157, 162; 809
NW2d 553 (2011), and questions regarding whether an
action is barred by a period of limitations, Caron v
Cranbrook Ed Community, 298 Mich App 629, 635; 828
NWw2d 99 (2012).

B. PRINCIPLES OF STATUTORY AND COURT-RULE CONSTRUCTION

In Whitman v City of Burton, 493 Mich 303, 311-312;
831 NW2d 223 (2013), our Supreme Court articulated
the principles that govern the interpretation or con-
struction of a statute:

3 Judge ZAHRA concluded that there is no conflict between the statute
and the court rule, that a party can elect to directly file an amended
complaint under the court rule, that if a motion for leave to amend is
instead filed, a court is mandated to grant it under the statute, and that
the statute’s relation-back provision applies in either instance. Bint, 274
Mich App at 237-238 (ZAHRA, P.J., concurring).
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When interpreting a statute, we follow the established
rules of statutory construction, the foremost of which is to
discern and give effect to the intent of the Legislature. To
do so, we begin by examining the most reliable evidence of
that intent, the language of the statute itself. If the
language of a statute is clear and unambiguous, the
statute must be enforced as written and no further judicial
construction is permitted. Effect should be given to every
phrase, clause, and word in the statute and, whenever
possible, no word should be treated as surplusage or
rendered nugatory. Only when an ambiguity exists in the
language of the statute is it proper for a court to go beyond
the statutory text to ascertain legislative intent. [Cita-
tions omitted.]

“When called upon to interpret and apply a court
rule, this Court applies the principles that govern
statutory interpretation.” Haliw v Sterling Hts, 471
Mich 700, 704-705; 691 NW2d 753 (2005); see also Fleet
Business Credit, LLC v Krapohl Ford Lincoln Mercury
Co, 274 Mich App 584, 591; 735 NW2d 644 (2007).
“Court rules should be interpreted to effect the intent
of the drafter, the Michigan Supreme Court.” Fleet
Business, 274 Mich App at 591. Clear and unambigu-
ous language contained in a court rule must be given
its plain meaning and is enforced as written. Id.

“To determine whether there is a real conflict be-
tween a statute and a court rule, both are read accord-
ing to their plain meaning.” Staff v Johnson, 242 Mich
App 521, 530; 619 NW2d 57 (2000).

C. DISCUSSION

1. THE EXISTENCE OF A CONFLICT

“Rules of practice set forth in any statute, if not in
conflict with any of these rules [Michigan Court Rules
of 1985], are effective until superseded by rules ad-
opted by the Supreme Court.” MCR 1.104. Absent an
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inherent conflict between a court rule and a statute,
there is no need to determine whether there was an
infringement or supplantation of judicial or legisla-
tive authority. See Lapeer Co Clerk v Lapeer Circuit
Court, 469 Mich 146, 165; 665 NW2d 452 (2003); see
also Kaiser v Smith, 188 Mich App 495, 499; 470
NW2d 88 (1991) (ruling that no conflict existed and
that the court rule and statute could be read harmo-
niously).

Procedurally, there is a clear distinction in the law
between amending a pleading as a matter of course or
right and amending a pleading on leave granted; the
latter requires the filing of a motion and approval by
a court, while the former does not. See MCR
2.118(A)(1) and (2) (permitting a party to “amend a
pleading once as a matter of course” within a set time
period, but otherwise requiring “leave of the court” or
written consent of an adverse party). Amendment by
leave and amendment by right are two separate and
distinct procedural mechanisms. And the Michigan
Supreme Court, having exclusive authority with re-
spect to all aspects of the court rules, Const 1963, art
6, § 5, and itself having established and adopted MCR
2.118, was unquestionably knowledgeable of the dis-
tinction when promulgating MCR 2.112(K) in its
effort to implement MCL 600.2957(2). The Legisla-
ture, in drafting and enacting MCL 600.2957(2), made
no mention of allowing or authorizing a party to file
an amended pleading as a matter of course or right
within the 91-day window following identification of a
nonparty at fault. Instead, the Legislature couched
the process to amend a pleading solely in terms of
“leave,” envisioning, first, the filing of a motion for
leave to amend, followed by a court ruling that grants
the motion. MCL 600.2957(2).
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The process or procedure contemplated by the Leg-
islature can accurately be characterized as wasteful in
regard to time, energy, and resources as to both the
courts and litigants. Conceptually, under the statute,
the process could potentially entail the filing and
service of a motion for leave to amend a pleading, the
filing and service of a response to the motion, the
scheduling of a hearing, the service of a notice of
hearing, an appearance by counsel at the hearing, oral
argument, and the court’s preordained ruling as dic-
tated by MCL 600.2957(2). See MCR 2.119 (motion
practice). Our Supreme Court was, of course, familiar
with the language in MCL 600.2957(2), considering
that it engaged in the process of adopting MCR
2.112(K)(4) for the specific purpose of implementing
MCL 600.2957(2). Therefore, the Supreme Court ap-
preciated that the statute only speaks of amendment of
a pleading by way of motion and leave granted, cer-
tainly realizing that the procedure is unnecessarily
cumbersome and not conducive to judicial expediency
and efficiency because a trial court, ultimately, has no
discretion whatsoever in its ruling and is required to
grant leave without exception.

In our view, it would defy logic not to recognize or
conclude that our Supreme Court, understanding the
procedural difference between amendment by right
and amendment by leave, intentionally deviated from
the statutory language in order to streamline and
simplify the process, allowing a party as a matter of
right or course to amend a pleading within the 91-day
period. The Supreme Court plainly did not deviate
from the statutory language unwittingly or inadver-
tently. While there is no conflict between MCR
2.112(K)(4) and MCL 600.2957(2) with respect to the
substantive principle and intended outcome that a
party will, in fact, be given an opportunity to pursue
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and litigate an amended pleading, if done in timely
fashion, there is a conflict concerning the amendment
procedure itself. Although the conflict might be deemed
hyper-technical, it is nonetheless a conflict because the
Legislature only contemplated amendment by leave
and our Supreme Court called for amendment as a
matter of course or right.*

The majority in Williams concluded that the court
rule and statute do not conflict and that the statute
merely includes more detail than the court rule.
Williams, 254 Mich App at 443. We find this reasoning
flawed for the reasons expressed earlier in this opin-
ion and because even a cursory reading of MCR
2.112(K) clearly reveals that it was the Supreme
Court, and not the Legislature, providing the details
so as to allow a smooth implementation of MCL
600.2957(2), which was extremely short on details.
Indeed, the whole purpose of adopting MCR 2.112(K)
in response to MCL 600.2957 was to fill the vacuum
left by the Legislature. See Taylor v Mich Petroleum
Technologies, Inc, 307 Mich App 189, 197-198; 859
NW2d 715 (2014) (noting that the Legislature failed
to define in MCL 600.2957(2) what constitutes an
“identification of a nonparty” and failed to address
who must make the identification as well as stating
that our Supreme Court later supplied the answers
and details by promulgating the amendment to MCR
2.112). In sum, we hold, contrary to the ruling in
Williams, that a conflict exists between MCL
600.2957(2) and MCR 2.112(K)(4) with respect to the
procedure to amend a pleading to add an identified
nonparty at fault.

4 We note that even if our assessment is wrong that the Supreme
Court intentionally altered and simplified the amendment procedure,
there would still remain a conflict.
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2. PRACTICE AND PROCEDURE OR A MATTER OF SUBSTANTIVE LAW

Having concluded that a conflict exists, the next
question that must be answered concerns whether the
Supreme Court had the authority to override or super-
sede the Legislature and modify and simplify the
amendment process. This is not a difficult question to
resolve. Again, the Michigan Constitution, art 6, § 5,
provides that “[t]he supreme court shall by general
rules establish, modify, amend and simplify the prac-
tice and procedure in all courts of this state,” and MCR
1.104 states that statutory rules of practice “are effec-
tive until superseded by rules adopted by the Supreme
Court.” In general, when a court rule conflicts with a
statute, the court rule controls when the matter per-
tains to practice and procedure, but the statute pre-
vails if the matter concerns substantive law. People v
McGuffey, 251 Mich App 155, 165; 649 NW2d 801
(2002).

In McDougall v Schanz, 461 Mich 15, 26-27; 597
NW2d 148 (1999), the Supreme Court discussed Const
1963, art 6, § 5, and the Court’s rulemaking authority,
observing:

It is beyond question that the authority to determine
rules of practice and procedure rests exclusively with this
Court. Indeed, this Court’s primacy in such matters is
established in our 1963 Constitutionl.]

This exclusive rule-making authority in matters of prac-
tice and procedure is further reinforced by separation of
powers principles. Thus, in Perin v Peuler (On Rehearing),
373 Mich 531, 541; 130 NW2d 4 (1964), we properly
emphasized that “[t]he function of enacting and amending
judicial rules or practice and procedure has been committed
exclusively to this Court...; a function with which the
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legislature may not meddle or interfere save as the Court
may acquiesce and adopt for retention at judicial will.”
At the same time, it cannot be gainsaid that this Court
is not authorized to enact court rules that establish,
abrogate, or modify the substantive law. Rather, as is
evident from the plain language of art 6, § 5, this Court’s
constitutional rule-making authority extends only to mat-
ters of practice and procedure. Accordingly, . . . we must
determine whether the statute addresses purely proce-
dural matters or substantive law. [Citations omitted.]

It is beyond rational argument that the question
whether a pleading can be amended as a matter of
course or right or whether a motion for leave to amend
must be filed is indeed purely an issue of practice and
procedure, falling within the exclusive province of our
Supreme Court. The matter does not concern substan-
tive law. It was well within the realm of the Supreme
Court’s authority to alter the amendment procedure
enacted by the Legislature. Accordingly, the procedure
set forth in MCR 2.112(K)(4) governs, and plaintiff
proceeded properly in timely filing an amended com-
plaint against Samsung absent the need to file a
motion for leave to amend.

3. PERIOD OF LIMITATIONS AND THE RELATION-BACK PROVISION

Finally, plaintiff was also entitled to the protection
of the relation-back provision in MCL 600.2957(2);
therefore, the trial court erred by summarily dismiss-
ing her action against Samsung on the basis that the
period of limitations had elapsed. Again, the second
sentence in MCL 600.2957(2) provides that “[a] cause
of action added under this subsection is not barred by
a period of limitation unless the cause of action would
have been barred by a period of limitation at the time
of the filing of the original action.” Samsung argues
that because the Legislature referred to an action
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“added under this subsection” for purposes of the
relation-back provision, the relation-back provision is
rendered inapplicable if an identified nonparty at
fault, such as Samsung, is added to the suit under
MCR 2.112(K)(4). We disagree and hold that the
relation-back language remains valid and applicable
under our ruling.

The Supreme Court was silent in MCR 2.112(K)
with respect to the statutory relation-back provision in
the context of a party amending a pleading as a matter
of course or right within the 91-day period. That
silence cannot be viewed as acceptance of the proposi-
tion that a pleading amended consistent with the court
rule is not to be afforded the protection of the statutory
relation-back provision. Despite the fairly convoluted
procedural component of the first sentence in MCL
600.2957(2), the substantive component reflected the
Legislature’s intent to allow a party, in all instances if
done so timely, to amend a pleading to add an identi-
fied nonparty at fault. The Supreme Court’s adoption
of MCR 2.112(K)(4) fully honored that substantive goal
and intended outcome, merely altering, simplifying,
and, yes, bettering the process to achieve the goal and
outcome, with the substantive component of the first
sentence of MCL 600.2957(2) remaining alive and well.
Our ruling follows down that same path. Samsung fails
to understand that the Supreme Court’s action in
promulgating MCR 2.112(K)(4) was intended to pro-
vide assistance and details in implementing MCL
600.2957(2) where needed, not to nullify by silence the
Legislature’s clear desire to allow the relation back of
an amended pleading for purposes of a given period of
limitations. The Michigan Supreme Court left that
matter untouched and the relation-back provision fully
enforceable.
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4. RESPONSE TO THE CONCURRENCE

Our concurring colleagues would hold that the stat-
ute and court rule do not conflict and can be harmo-
nized, allowing a party the choice between filing a
motion for leave that must be granted or simply filing
an amended pleading. We respectfully disagree with
this assessment. In effect, the concurring opinion re-
flects a conclusion that our Supreme Court intended to
allow for the continuing viability of the statutory
“leave” process while providing parties the alternative
option of filing an amended pleading as a matter of
right under the court rule. First, nothing in the plain
language of MCR 2.112(K)(4) lends itself to such a
construction. Further, we cannot imagine that the
Supreme Court intended to leave in place a procedure
that, quite frankly, makes no sense and is illogical.?
Instead, our Supreme Court plainly intended, consis-
tent with Const 1963, art 6, § 5, to “simplify” the
amendment procedure and intended, consistent with
MCR 1.104, to “supersede[]” the statutory rule of
practice enacted by the Legislature, eliminating the
“leave” process found in MCL 600.2957(2).

It is not that the Supreme Court intended to create
a conflict just for the sake of creating a conflict; rather,
the Court intended to streamline the amendment pro-
cess, the result of which was the creation of a conflict
between the court rule and the statute. Again, there is
a clear distinction between amendment by right and
amendment by leave. Amendment by right permits the
immediate filing of an amended pleading, while

5 Indeed, on the subject of the Legislature enacting a provision that
calls for the filing of a motion and then dictates how 