
T I T L E P A G E 

INSTRUCTIONS: Thli application Is tor U H in criminal app«al« only. If you are appealing a Court of Appeals 
decision involving a civil action, use the Form designed for fhat appeal type. Answer eadi qu^tion completely and 
add more pages it necessary. 

IN T H E M I C H I G A N S U P R E M E C O U R T 

P R O P E R C R I M I N A L A P P L I C A T I O N FOR L E A V E T O A P P E A L 

I am appealing a Court of Appeals decision that affirmed my conviction(s) and 5entence[sJ in whole or 
in part, aff i rmed the trial courl'a denial of my motion for relief f rom j u d g m e n t or denied my application 
for leave to appeal iti that court. 

P E O P L E OF T H E S T A T E O F M I C H I G A N . 

Plaintiff 'Appellee, 

Defenda nt - Appel la nt. 

SuprerriG C o u r t No . 
<I«.T blank) 

C o u r t of A p p e a l s No . ^ 3 ^ ^ 

^ T r i f l l C o u r t N o . j ^ j - 3 I Z ^ S " - ^ C 
rt« tftJiT Oi AppHH tfMMn Of PSIPJ 

I am currently incarcerated in a Michigan, federal or oiher state correctional facility. 0 ^ Y e s O No 

If Yes, provide the name and address of the correctional facility: 

(Pnni fuw of (on«t«r* f«tilttti] 

[P"r\l city, ilaie and zip COdf ol CDrr̂ cliii'ul fddhly) 

APR 0 4 im 

a LARRY B-ROrSTER J^. 

FILING DEADLINE. For incarcerated pe rwns , the application will be accepted as timely f i led by the 
Supreme Court if received on or before the 56-day filing deadline or if it bears a date stamp f rom the 
correctional facility on or before the filing deadline a n ^ { 1 ) the case involves a criminal appeal, (2) you 
are incarcerated, [1} you a^e acting without an attorney, and (4) you include a sworn statement 
identifying the date the papery were given to the correctional lacility for mail ing to the Court and 
indicating that first-cla^s postage was prepaid MCR 7 ,305(Q(^} . 

For persons who are not incarcerated, the application must be received by the Supreme Court on or 
before the SE-day deadline or it will be rejected as untimely. No extensions can be given to the filing 
deadline. 
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CRIMINAL PRO PER APPUCATlON FOR LEAVE T O APPEAL (cont ) 

S T f e \ ; f e ; j L £ t M ^ ^ - ^ ^ ^ , Appellant Court o l Appeals No 3 C 3 i 
i,Pim |rom rumf; 

rNSTRUCTIONS: In the sections below, write out tho^e issues you want lo raise in the Supreme Court that were 
raised in the Court of Appeafs jn either a brieJ prepared by your attorney or a ^ijpplerT)ental bnet that you 
prepared. To raise new issues^ go lo page Ft. 

ISSUES RAISED IN COURT OF APPEALS 

ISSUE I: 

A. Write the issue exactly as it was phrased in the Court of Appeals brief, 

fl. The C o u l ihoLjId review the Court ol Appeals decjsion on This Issue because: (Check all ihe boxes you think 
apply to ihis i^^ue. but you mu^t check ai lea^t 1 ] 

• l , T h e i « u e rd i«s a serious quesrfon ibcnjt the legality of a Jaw paswd by the leglS^atlJre 
The issu^ raises a legal principle t h j ; i j very important to Michigan faw. 

0 5 . The Court of Appeals decision is cJeariy wrong and will cause material injuslice to me. 
r~l4. The decision conflicts wiih a Supreme Court dedsiori or another decision of the Courl of Appeals, 

C Explain why you think the choices you checked m "B'apply to this issue. List any teses and slate any f f lULthai 
you wani trie Supreme Court to corisider even if they were not included in your Court of Appeals brief. If you 
think (he Court ol Appeals mixed up any tacis about this issue, explain below. If you need more space, yoir 
may add iTiore pages 

p i r C i _ f ^ £ u / i t V 7 ? U i n M * / / ^ i j u t - j u f ^ D i S J t i > » j r E £ i ^ ^ E > ^ o ; t ( f e S 4 A J O 

t A / t o P t O w i - f i _ A ' M AB^uT A i ^ J t ^ ^ H t > ^ ' h S H B Q u i f U f ^ O - ^ 

> & u ) 6 e / j a r e ^ J K o ^ i ^ i f ^ AS & A c M } f ^ , miAL. ^ K W j t L 



CRIMINAL PRO PER APPLICATION FOR LEAVE T O APPEAL (cont.) 

S T t ^ f c ^ Lfefc H o M T f e ^ , Appellanr Court ot Appeals No. 3 5 3 1 1 ^ 

ISSUE Jl: 

A' Wriie The evacEly d« i l wa^ phrased in ]he Coun of Appeals bn«i. 

B. The Coun should review the Court o\ Appeals decision on Ihis i^sue because: (Check all the bp<es you Ihink 

apply I D ihis i?5ije, but you rnust checfc: al least 1.) 

O I- The jssutr J ^ I K ^ 0 ^efiou^ rjue^ljun a t v u l ihe injdiily ul a laMptf>^iJ by ihe ieyisidluic-
The iisue raises a fegal pfinople thai very iinponant ro Michigan law 

[Vf i - The Court of Appeals decision 1̂  clearly wrong and will caî î e rndtenaf injustice to me. 
• 4 . The deci^ton conflicts wiih a Supreme Court decision or anorhqr decision of the Court 0+ App«ah. 

C, Explain why you Ihink the choices you checked in ' B ' appfy to thi^ issue. List any cases and state any fa£li_thal 
you want ihe Supreme Court to consider even if they were not included in your Court of Appeals brief If you 
think the Court of Appeals n~kiiied up any facts about this issue, enpldin below. If you need more space, you 
may add n^orp pages. 

MCA^dk of- / V « f^^f^Pik. C ' / 4 ^ f / ^ £ ^ y Z ^ / l o / J TStSD^o^i 
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CRIMINAL PRO PER APPUCATION FOR LEAVE T O APPEAL (cont.) 

^ Appellant Court ot Appeals Mo. 

tSSUE IIJ: 

A. Wnie ihe i swe enactly a i J1 was phrased in ihe C O J ^ of Appeals bnel 

F ^ ^ r D f - J U l f A^t> 7 > £ m / A L , CoU'/kT Dn> j J o JTi^/AJlj- 7 & 

B. Ttie Court sfiould review :he Court of Appe^lj d«d$icn on ihn iwue because: (Checl" alf the bor«& you ihink 

apply (0 this issue, but you must check at leai i I .) 

0 I - The issue raises a venous question aboui the legality o l d law passed by [he legistatuie. 
H'^. The issue raises a legal principle thaT is very Important lo Michigan taw. 
0 1 The Coj r t of Appeals decision is cfearl/ wrong and will cause maTerial injushce to rrie. 
Q 4 The decision conflicts with a Supferrw Court decision or aiOTher decision o/ rh« Court of Appeals 

C. Explain why you think Ihe choices you checked in ' B " apply to this issue. List any C3se^ and state any tdtlLtl^a' 
you want the Supreme Court to consider even if they were not included in your Court ot Appeals brief. If you 
think ihe Court of Appeals mixed up any f*ns about this issue, explain below. If you need more space, yuu 
may M d more pages 

( A A n o ^ i > AiJiy C ^ T i c ^ c ^ ^ t ^ S£.Ca/^i>^ f H ^ r k , A i _ ^ o > u j i S f ^ t ^ f i > 

O j H e / i L 5 > f t ff'tci'Acut Av£^ \ n ri^^yt>^tfJO' I K M / ^ ^ ^ / ^ ^ / y o M f i c , 

O f - f v t P J ^ t p o S S i f i i u i T ) * o f - fi f A i k j T ^ f A L . £ / A C i ^ 3 ^ n / J 6 -

D A H A - t - t F u A - I H t ^ ^ JVC SfeCTACi^^ uJA^ A 

T l i e A T / ^ / c s J s 7 ? f £ A M A ^ A J U s r 

Upilnlpci April ?fHT -Vlil' 



CRIMINAL PRO PER APPLICATION FOR LEAVE TO APPEAL (cont ) 

STfcofe^ j Lfc£ M o t J r £ 7 ^ , Appellant Court of Appeals N o - _ ^ £ 2 1 i l 
(PrBflyoui name) 

ISSUE IVt 

A. Write the iisue exactly as it was phrased in iheCoun of Appeals brief. 

j R i ^ L - £cL#itT CAfec£> ' A J Jit^yt>J6^ * 1 * . M D ^ T * Z ' £ A ^ n o ^ J ^ 

B, The Court should review the Court of Appeals decision on this issue because: (Check all the boxes you think 

apply I D Ihis issue, but you must check ai least 1) 

O ' «S(/e rersfls i sef^ous ques^^or? ab<nsi Ihe leq^hty otdl^w pai5ef3 by tfte i^gi^isiuse 

0 2 . Th« Is^ue rdis« a legal pnrciple (hat is very important 10 Michigan law, 
0 3 . The Court of Appeals decision is clearly wrong and will cause rruteral injustice tome. 
• 4 . The decision confiicis with a Supreme Court cledEion or enother decision ot the Court of Appeal^ 

C Explain why you think the choices you checked in " B ' af^ily to this issue. Ljst a ry cases and state any facts that 
you want ihp Supreme Court to consider even if they were not included in your Court of Appeals brief. If you 
think iKe Court of Appeals mixed up ^ny Jacts about this issue, espism below. If you need more space, you 
may add more pages. 

Upddlpri Apnl ^017 -l>-



CRIMINAL PRO PER APPUCATlON FOR LEAVE T O APPEAL (cont.) 

S T ^ V L f . f c M D ' J r f c ^ , Appellant Court of Appeals N o . _ l i l l H 
(PrinrvQUi rums) 

ISSUE V: 

A. Write the issue exactly as it was phrased in Ihe Court of Appeals brief. 

J h / 0 / V ' 6 t < ^ i - L y At^^ti^ CiAf^lAt-A n v t i . V , J H t ^ J p i ' t £ L J * i f i i £ * > r j 7 i . t H R . 

B. The Court should review the Court of Appeals decision on this issue because: (Check all the boxes you think 

apply to this issue, but you must chtck at least ^.) 

• 1. The issue raises a serious quesiion about the fegafity of a law passed by the legislature. 
The issue raises a legal pnnciple thai is very imporTant to Michigan law 
The Coutl ol Appeals decjsion is dearly wrong and will cause matenal injusiKe fo me. 
Thed^ci^ion conflict with a Supreme Court decision or another decision of the Court of Appeals 

C explain why you think the choices you cliecked in "B" apply tolhis issue Usl a n y a s a and state any f^ t lL lha l 
you want the Supreme Court to consider even if they were not included in your Court of Appeals brief If you 
think the Court of Appeals mi!.ed up any facts about this issue, explain below. If you need more spacCj you 
may add more pages. 

f^^ £ y f e A T t ^ / T M t S i ^ O^LX/Lf's i^^AuiAi. Tb ^,o^ /->^iLi ^ <, A/ly 
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CRIMINAL PRO PER APPLICATION FOR LEAVE TO APPEAL (cont). 

. . Appellant Conn of Appeals No. 
(Piinl youi ruTieJ 

NEW ISSUE INSTRUCTIONS: If you want the Supreme Court to look a l errors thai were not raised in the Court of 
Appeals, check Vei in the checkbox below and answer parts A, and C for each new issue you rafse. There are 
pages provided for 2 new issues. You ma/ include more pages to raise additional new issues. If you do not have 
new issues, go to the Retief Requested section on page 1Q. 

Q V E S , I want the Supreme Court lo consider the additional grounds for relief contained in the following issues. 
The issues were not raised m my Court of Appeals brief. 

n NEW ISSUE I: 

A, Write the new issue you want the Court to consider 

B, The Court should review this issue because; [Check alf the boxe^ you think appi/ to this issue, but you must 
check at least l .) 

• l . The Issue raises a EsriouE question about the legality of a law passed by the legislature 
Q 2 - The issue raises a Legal principle that is very important to Michigan Jaw. 
Q l . The Court of Appeals decision is deady wrong and will cause material injustice to me, 
0 ^ The decision conflicts with a Supreme Court decision or another decision of the Court of Appeals, 

C Explain why you think the choices you checked in ' B ' apply to this issue. List any cases and citations, laws, or 
court rules, etc. that support your argument and explain how they apply to this issue. Stale the facts that 
support and eifplain this issue. If any f aas were not presented in the Court of Appeals, e^pfain why. You may 
»dd more pages. 

Updated Afinl zm? 



CRIMI^AL PRO PER APPLICATION FOR LEAVE TO APPEAL (cont). 

Appellant Court of Appeals f^o. 
[PnniynjirdRif, 

NEW ISSUE II: 

A. Write tfie new issue you want the Court to consider 

S. The Court should review this issue because; (Check alf the boxes you think apply to this issue, but you must 
check a[ leasi I,) 

Q l . The issue raises a serious question about the legality of a law passed by the legislature. 
The issue raises a legal principle that is very important to Michigan law. 

• 3 . The Court of Appeals decision is dearly wfOi>g and will cause material injustice to me. 
• 4 . The decision conflicts with a Supreme Court decision or another decision of the Court of Appeals. 

C. Explain why you think the choices you checked in ' B ' apply to this issue. List any cases and citations, faws, or 
court rules, etc that support your argurneni and eKplain how they apply to this issue. State the facts that 
support and explain this issue, 11 any facts were not presented in the Court oi Appeals, explain why. You may 
add more pages. 



R E L I E F R E Q U E S T E D 

9. For the above reasons I request that the Supreme Court gram my applicatron for leave to appeal or order any 

other relief that it decides I am entitled to receive. 

rcsî f 

(Pnrr i lnrjtrH or |ht corr?t(tQ"al faiillly <f inta'Cir*lE(l| 

|Pnnl vour addreii Of liClflrr̂ ^ c l rhf torretlianal faciNiyl 

After ^ i s p H e . you stiould vttach copies of the trial court and Court isf Appeals decisions 
being appealed and any othsnvquirHl documents, such astha PSIRor transcript of Jury 

Tnftruction« {if the PSIR or transcript were not filed with the Court of Appeals)^ 

Page 1 0 
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Statutes 
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Statement of Jurisdictiop 

St«v«n Leo Monte?, waa convicted in the Kent County Circuit Court by jury 

trial, and a Judgment of Sentence W O R untered on February 11. 2020. A Claim of 

Appeal was filed on March 12, 2020 by the trial court pursuant to the indigent 

defendant's request for the appointment of appellate counsel dated March 4, 2020, as 

authorized by MCR 6.425(F)(3). This Court has jurisdiction in this appeal as of right 

provided for by Mich Const im^. rtri L §20, pursuant to M C L 600.30S(1); M C L 770.3: 

MCR 7.203(A). MCR 7.204(A)(2). 
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Statement of Questions Presented 

i - Was trial counsel ineffective for failing to consult or call an expert witness to 
rebut the prosecutiori*s expert witness regarding child sexual abuse disclosure 
and treatment? 

Trial Court made no answer. 

Steven l̂ eo Montoz answers, "Yes," 

I I . Was Mr. Montez denied a fair trial when the prosecutor improperly charact+srized 
Thomas Cottrell's ox pert testimony as corroboration of the complainants' fitorios? 
Further was the trial court's refusal to give a curative instruction reversible 
error? 

Trial Court answers, "No." 

Sloven Lee Montez answers, "Yes." 

I I I . Was Mr. Montez denied a fair trial where the complaining witness had an 
emotional breakdown and hor loved ones rushed to the witness stand to comfort 
her in front of the jur>'. and the trial court did nothing to cure the error? 

Trial Court made no answer. 

Steven Lee Montez answers, "Yes." 

IV. Was M r Montez denied a fair trial when the prosecutor appealed to the jury's 
sympathies and sense of civic duty in closing argument? Did the trial court err 
in denying Mr. Montez's motion for a mistrial and failing to do anything to 
address the error? 

Trial Court answers, "No" 

Steven Lee Montez answers, "Yes." 

V. Individually and/or cumulatively, do the above claims entitle Mr. Montez to a 
new trial? 

Trial Court made no answer. 

Steven Lee Montez answers, "Yes." 

V I . Is the inclusion of irrelevant information, i.e. descriptions of and references to 
acquitted conduct, in Mr. Montcz's PSIR is erroneous? Was trial counsel 
ineffective for failing to object? 



Trial Court made no answer. 

Steven Lee Montez answers, "Yes." 

V I L D i d imposition of lifetime electronic monitoring (LEM) violate the Ex Tost Facto 
Clauses of the United States and Michigan Constitutions, Mr. Montez's right to 
a jury trial, nnd Mr. Montcz's due process rights? 

Trial Court made no answer-

Steven Lee Montez answers, "Yos." 

VI 



Statement of Fac ts 

Charles Putnam emailed himself a nude photo of his girlfricnd^s minor 

daughter. T I I I , 138-139; T IV. 56-57. Charies, his girlfriend, and her teenaged 

children all lived together at the time, T 111. 91, 138; T IV, 8. CPS opened an 

investigation into Charles' conduct. T IV, 56-57. 

During the CPS investigation, the children were asked ahout any other 

inappropriate sexual conduct, T IV, 58. One of the teens, Alana, told CPS that her 

mother's former boyfriend, Steven Montez, had raped her approximately 14 years ago 

when she was five years old. T I I I , 138, 143. Alana told her sibUng, Noah', that she 

would not press charges against Mr. Montez without Noah's help, T 111, 148-150. 

Noah subsequently reported allegations against Mr. Montez so that Alana would not 

have to go through the process alone, T 111, 93, 98. 

The police became involved in investigating the allegations against Mr. Montez 

and he was charged with one count of CSC-I for vaginal penetration of Alana and one 

count of CSC-1 for oral penetration of Noah. T 11, 27-28; T 111, 133, 149. A jury 

acquitted Mr. Montez of the former and convicted him of the latter. T V, 103-104, CPS 

closed the investigation of Charles Putnam without action. T I V , 61. Charles still lives 

with his girlfriend and her children. T I I I . 91,138; T I V , 8. 

*** 

1 Noah, who was named Allea EickhofT at birth, now goes by the first name Noah and 
uses the singular they/them pronouns (rather than she/her). T I I I , fil, 148; T IV, 3. 



Mr. Montez was in a relationship with Alana and Noah's mother. Angel, for 

several years, T [V, 9-10. Mr. MonCez, Angel. Alana. and Noah lived together in Mr. 

Montez's house from approximately 2004 until 2008, when iht uhjldren were in 

preschool and olomentary school, T 01, GA. 66; T IV, 6-7. Mr, Montez and Angel "had 

a lot of prohlcms" and ovontunlly broke up. T IV, 18, 35-36. 

Mindy, one of Mr, Montez's nieces, approached Angel in 2008, T 11. 67: T IV, 

18-20. Mindy told Angel that Mr. Montes had sexually abused her and that 'there 

were olher v-ictims " T U, 67; T IV. J8-20. 

In 2008, after speaking with Mindy. Angel moved out of the home she shared 

with Mr. Montez, taking her children with her. T IV, 18-20. Around the same time, 

another of Mr Montoz's nieces. Jessica, made similar comments to Angel T I I , 135; 

T IV, 22 23,' 

After Mr. Montez was out of their hves, Angel asked Alann and Noah whether 

Mr. MonteK had ever touched them inappropriately: they answered thai he had not. 

T I I I , 90; T IV» 2^. Angel's friend, Spring, separately questioned Alana and Noah if 

anyone had ever touched them inappropriately. T I V , 23, They answered no. T IV, 23. 

In 2014, Ani,'el found messages on Noah'^ leil phone indit:ating that Noah had 

been abused in the past. T 111, 7fi, 90; T IV, 23-2^. Ancol and Nnah decided not to 

report the alleged abuse to the police at that time, T IV, 25. 

2 Three of Mr. Montez'fi nieces—Mindy, Jessica, and Elizabeth—testified at trial as 
other-acts witnesses. T IT, 48, 98: T I I I , 4. 



At the time of M r Montez's trial in 2019. Alana and Noah wore adults. T I I I . 

60. Alana testified that, in 2018, she was "messing around*' scxvjally with her 

boyfriend. Alee, when A memory came flooding back to her. T 111, 131-132, Alana 

suddenly remembered Mr. Montez laying on top of her and putting his penis in her 

vagina one night when she was five years old, T 111, 124-128. Alana told Alec about 

what she remembered but did not tell anyone else at that point. T i l ! , 112. 133, 138, 

At the time of trial, Angol was in a lonjj-term domestic relationship with 

Charles Putnam. T 111, 91, 138; T IV, 8. Charies, Angel, Allea, and Alana aU live 

together. T I I L 91: T IV, 8. Child l*rotcctive Services (CPS) opened an investigation 

because Charles emailed himself a nude photo of Alana. T l l L 138-139. Alana took a 

nude photo to send to her boyfriend; Charles found the photo on her cell phone and 

sent it to himself. T I I I . 151-152. 

Alana testified that she was fearful of Charles and did not want to report the 

photo incident. T H I , 157. Alana did not know how CPS got involved. T 111, 138. A 

CPS worker mot with Alana at Alana's school to discuss this incident involving 

Charles. T 111, 140. In addition to discussing what Charles had done with the nude 

ph<ito, the CPS worker who interviewed Alana asked her if anyone else had touched 

her inappropriately. T IV, 58, Alana told the CPS worker about her memory of Mr. 

Montoz raping her when she was five years old. T 111, 133. 

Alana recalled her mother. Angel, telling her and Noah that they moved out of 

Mr. Montez s home because Mr. Montez was a bad person and it was not safe for them 

to be around him. T 111, 155-156. Alana also recalled that, shortly after they moved 



out of M r Montez's house in 2008, her mother told her that Mr. Montez had done 

inappropriate things, T 111, 146. Alana knew there were other allegations against Mr. 

Montez. T i l l , 147. 

After CPS talked with Alana, the police began sn investigation. T I I I , 133, 149. 

Alana told Noah that she would not press charges against Mr. Montez without Noah's 

htrlp. T r i l , 149. Alana told the police, "1 wouldn't press charges without my sister 

[Noah] ." T 111, 134. Noah then caino forward with allegalione against Mr, Montei. T 

I I I . 98. 135. Noah explained ihnt they were presenl in court because. "1 didn't want 

my sister to go through this al^ne," T I I I , 82. 

Noah testified that, on several occasions, Mr, Montez gave Noijh t;andy in 

KJichange for fellatio. T 111,73. Noah also described thai M r Monte/, told Noah lo pul 

their hands on his penis. T JIh 72-73. Noah was in elementary school at the time, T 

ITT, 68, Noah could not remember the first time any of this happened, how many times 

it happened, or how they fell when it was happening, T I I I , 70, 76, 83, 

Thomas Cottrell tesiified tor the prosecution as an eicporl in child sexual abuse 

disclosure and treatment, T IV, .S,S. He had never met or spoke with anyone involved 

in the crtae. T IV, 73, 101. He testified that there is a common misperception that 

children will disclose sexual abuse immediately, hut in fact upwards of 69 percent of 

disclosures of child sexual abuse are delayed. T TV, S6-S7. He also testified that 

children can be coached into slnting falsehoods snd can store falsehoods as their own 

memories. T I V . 106,109. 



During closing argument, the prosecutor told thejury thatMr. Cottrell's expert 

testimony ''corroborated" the complainants' stories. T V, 38-39- Trial counsel objected 

and requested a curative instruction to help the jury understand that Mr, Cottrell's 

testimony did not ''corroborate" the complainants' stories given that he had no 

knowledge of their testimony or the alleged incidents underlying this cose- T V. 49-

50. The trial court overruled trial counsels objection and dechned to give such an 

instruction. T V . ^l-^^. 

Also in closing, the prosecutor suggested the allegations against Mr, Montez 

were worse than the crime of murder, T V, 23; said his actions were ''evil" and that 

"it doesn't get much worse", T V, 49: and implied the jury would be Vevictimizing' the 

complainants unless it behoved their stories. T V, 70-71, 

The jury acquitted Mr. Montez ofCf iC- l count for vaginal penetration of Alana 

and convicted him of the CSC-1 count for oral penetration of Noah. T V, 102-103. 

At sentencing, the trial court, the prosecution, and the defense all 

acknowledged that Mr. Montez was not subject to the now-mandator}- 25-year 

minimum sentence for CSC-I under M C L 750.520b(2)(b), which became effective on 

August 28, 2006- ST, 6-7, 17. This is because the prosecution did not estabhsh any 

CSC-I occurred after the statute's effective date. ST, 6-7, 17. 

Mr. Montez's guidelines were calculated at 108 to 180 months (15 years). ST, 

6. The trial court sentenced Mr. Montez to 15 to 50 years in prison—the top of his 

guidehnes. ST. 21-23. The trial court did not address the issue of lifetime electronic 

monitoring <LEM) on the record at sentencing or at any other time, but issued a 



judgment of sentence that sentenced Mr. Montez to L E M . ̂ Judgment of Sentence. 

attached. 



Argument 

[- Trial counsel was ineffective for failing to consult or 
call an expert witness to rebut the prosecution^s 
expert witness regarding child sexual abuse 
disclosure and treatment. 

Issue Preservation 

Counsel has filed a concurrent motion to remand raising this issue. MCR 

7.2U(C){1). 

Standard of Review 

Both the Michigan and the United States Constitutions guarantee Mr. Montoz 

the effective assistance of counsel. Const 1963, art 1, § 20; US Const, Am V I . 

Constitutional questions and inefTective assistance of counsel issues are reviewed de 

novo. People ts UBianc. 465 Mich 575, 579 (2002), 

In order to obtain a new trial, Mr. Montez must show that (1) counsels 

performance fell b«low an objective standurd of reasonableness and (2) but for 

counsel's deficient performance, there is a reasonable probability the outcome would 

have been difTerent, People v Armstrong. 490 Mich 281, 290 (2011); see also People v 

Pickens, 446 Mich 298 (1994) (adopting the federal constitutional standard set forth 

in Strickland v Washington, 466 US 668 (1984)). 

Discussion 

Thomas Cottrell. a Licensed Social Worker who is the Chief ProgramminR 

Officer for the YWCA of West Central Michigan, testified for the prosecution as an 

expert, regarding child sexual abuse disclosure and treatment, T IV, 69-70, 83. Trial 

counsel had notice six months before trial that the prosecution planned to call Mr. 



Cottrell to te:itify. T IV, 76-77, Trial c o u n s e l considered calling an expert witness to 

challonpe Mr. Cottrell's testimony, partieulflrly an expert who oould testify regarding 

false memories m children. Statement of Attorney Maya Menh. attached. Tr ia l 

c o u n s e l "asked a r o u n d " b u t was n o t able 10 get the n a m e of an expert, and ultimetoly 

did not call an expert w i t n e s s or consult with an expert in preparing Mr. Montez'a 

defense. Id. 

Counsef's performance may be constirutlonally deficient if counsel fails t o 

periorm inveKtigation?i relevant to the defenst. People u Trctkhteriberg, 493 Mich ^8, 

51-52 (2012) This includes investigationFI relevant to e x p e r t testimony produced by 

the prosecution. See Pwp/e uAcA/ey, 497 Mich 381, ^89-^94 (2015). Here, trial counsel 

was aware t h a t an expert w i t n e s s could assist i n Mr, Montez's d e f e n H C . but d i d n o t 

locate a n expert. Trial counsel could h a v e contacted the State Bur o f Miohigan, the 

Criminal Defense Attorneys of Michigan, or the State Appelinte Defender Office for 

a n expert witnes.? referral. Tr ia l counriel's failure to call or consult an uxpert witness 

constituted deficient performance a n d prejudiced Mr, Montez. 

Had counsel called an expert witness to testify f o r the defense, the expert 

would have been able lo rebut Mr. Cotfrells testimony, which supported t h e 

prosecution's theorv" that the complainants' memories w e r e consistent w i t h events 

that actually occurred and that t h e i r delayed disclosures did n o t dutracl from t h e i r 

credibility. Affidavit of Dr. David J'hompniin^ attached.* Consultation with an expert 

3 Dr. Thompson is a clinical and forensic psychologist who has been licensed for 33 
years. Dr. Thompson's curriculum vitae is attached to his affidavit. 



was also necessary for trial counsel to prepare to effectively cross-examine Mr. 

Cottrell and to present ovident;e to support the defense theory. 

If trial counsel had consulted with an expert, she would have been prepared to 

point out numerous flaws in Mr. Cottrell's testimony. Affidavit of Dr. David 

Thompson, attached. Dr. David Thompson reviewed Mr. Cottrell's testimony from 

trial and identified several areas in which Mr. Cottrell's conclusions contradicted 

relevant research; 

• Mr. Cottreirs statement that upwards of 69% of child sexual assault 
disclosurcs are delayed exaggerates the frequency of delayed discJosure. 

• Mr. Cottrell's testimony thai trauma produces disjointed memories is patently 
incorrect; people recall traumatic memories more fully and completely than 
non-traumatic memories. 

• Mr. Cottrell inaccurately staled false memories require a dcHberate process 
such as coaching Co form in a child's mind, and such memories fade quickly. In 
fact, false memories can form on their own. Dr. Thompson would have testified 
that he is aware of no evidence that false memories fade more quickly than 
other memories. 

Affidavit of Dr. David Thompson, attached. 

In short, Mr. Cottrell iniiccurately testified that more than 69 percent of child 

sexual abuse disclosures are delayed; that trauma produces disjointed memories; and 

that false memories require deliberate coaching and fade quickly over time. Trial 

counsel performed deficiently by failing to rebut these claims. Had counsel performed 

effectively, there is a reasonable probability the jury would have acquitted Mr. 

Montez of both counts. 



Mr, Cottre I rs inflated statistic that "upwards of 69 pereentQ" of child ^ex abuse 

victims report the abuse only after they are adults suggested that the complainants 

were amonjj a large majority of child shusc victims who delay reporting, T TV, '21. In 

reality, .about half of alleged chiJd sex abuse is rep[.'rted close in time to the abuse; the 

other half of disclosures are delayed. Affidavit of Dr. David Thompson, attached. This 

diflerence would have mattered to the jury as they determined whether the 

tjomplainanrs' delayed reports were accurate, Mr, Cottrell exnggeratcd the frequency 

of delayed disclosure, leadinj; the jury to improperly conclude that the tomplainants* 

allegations were consistent with the large majority of child sexual abuse victims, 

which lent credence to their stories. Trial counsel did nothing; to challenge this 

inflated statistic. 

Mr. Coitreirs incorrect .statement that traumatic memories arc disjointed 

served the prosecutors theory by oxphiining away Noah's inability to recall the first 

time the abuse occurred, how old they were when the other incidents occurred, how 

many times it happened, or how they fell when it was happeninB. The prosecutor 

repeatedly relied on Mr. Cottrell's testimony in closing, arguing the complainants' 

recollections of the alleged abuse were incomplete because memories of traumatic 

events are disjointed. T V, 18, 19, 20, 21, 39. However, research indicates memories 

of traumatic events are generally more fully and completely reo^Kected than 

memories of non-traumatic events. Affidavit of Dr. David Thompson, attached. If 

defense counsel had presented expert testimony to this effect, the ju r j ' would have 

given more weight to the defense's argument that the <:omplainants' stories could not 
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be beheved- But trial oounsel failed to challenge this aspect of Mr. Cottreirs 

testimony. 

Mr. Cottrell's testimony that false memories require deliberate coaching and 

fade quickly over time supported the prosecution's theory that the complainants* 

memories were accurate. Scientific research indicates the exact opposite: false 

memories can be created easily in children, without any prompting or coaching by 

adults, and children recall false memories as if the events were real. Affidavit of Dr. 

David Thompson, attached. 

Mr. Cottrell testified that false memories are not accompanied by emotion 

when recollected- T IV. 1 ID, The prosecutor relied on this statement to a r ^ e that, 

since the complainants were emotional in court, the jury should believe them. T V, 

40, Hut research indicates that children are completely convinced the falsely 

remembered events occurred, and so retell them with enthusiasm and emotions 

similar to children reporting events that actually occurred. Affidavit of Dr. David 

Thompson, attached. This evidence would have been critically important to Mr. 

Montez's defense, but was not presented. On cross-examination, trial counsel asked 

Mr. Cottrell whether, in general, it is possible to create false memories, T V , 107, 110. 

Tr ia l counsel did not confront him with research on how easily false memories can 

form in children or otherwise challenge his claim that false memories only form in 

cases involving deliberate coaching. 

By pointing out the ways in which Mr, Cottrell's testimony conflicted with 

scientific literature, a defense expert would have cast doubt on the entirety of Mr. 

11 



Cottrell's testimony. Had the jury heard that several of Mr, Cottrell's opinions were 

unsupported by science, they would have had reason lo distrust the rest of his 

testimony. 

In addition to rebutting Mr, Cottrell's testimony, a defense expert couid have 

also presented evidence to support the defense theory that the complainants' 

childhood memories were unreliable. A defense expert could have presented research 

regarding false memories (or "suurce misattributior errors") in children. When such 

an error ticcurs, the child i,^ fully convinced she is telling the truth. Source 

misattribuf ion errors can occur as a result of overhearing other people s conversations 

or participatinp in therapeutic treatment. Affidavit of Dr. David Thompsvi\. attached. 

There waf̂  evidence presented lliat both complainants in this case were aware of prior 

allegations against Mr. Montez, T 111, 93, 147; and that Noah was participating in 

therapy. T IV. 24. 

Further, research indicates that repeated conversations about events that did 

not occur can lead to source misattribution errors in children. Family influence can 

also lead to such errors. Affidavit of Dr. Douid Thompson, attached. Here, both 

complainants were questioned un at least two occasions in 2008 or 2009—by their 

mother and by their mother's friend—about whether Mr. Montez had abused them. 

T H I , 89; T IV. 23, 41-42. The complainants* mother also made comments to them 

about Mr. Montez: Alana testified that her mother told her Mr. Montez had done 

inappropriate thinps, that there had been an investigation of Mr, Montez abusing 

other girls, and that Mr. Montez was a bad person T 111, 146, 156. Alana and Noah 
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complainants denied any abuse by Mr. Montez when asked as children, but then 

made disclosures as young adults. An expert would have helped trial counsel 

demonstrate that questioning and family influence could have led to source 

misattribulion errors in this case. 

A defense expert could have also testified about co-witness conformity—where 

witnesses experience two different events, but incorrectly remember the same or 

similar events after talking with one another about their experiences. Affidavit of Dr. 

David Thompson, attached. This testimony would have supported the defense's 

theory of the case. Both Alana and Noah testified that they had spoken with one 

another about tho allegations. T 111, 79. 133, 149-150, Noah agreed to participate in 

proceedings because Alana said she would not come forward without Noah, and Noah 

did not want Alana to go through the process alone. T 111, 82. 148-150. 

I f counsel had properly challenged Mr. Cottrell's testimony by consulting a 

defense expert to prepare for cross-examination and by presenting a defense expert's 

testimony, there is a reasonable probabiUty that the jury would have acquitted Mr. 

Montez of both counts. A jury s decision to acquit of one count and convict of another 

may indicate the jurors question the cr<!dibility of the prosecution's case and are 

reaching a compromise of sorts. See People v Shafier. 4B3 Mich 205. 2lf>-21fi (2009). 

The prosecution's case would have been considerably weaker if trial counsel had 

investigated properly and called an expert witness. 

Mr. Montoz is entitled to a new trial, or, in the alternative, a remand to the 

trial court for a hearing on trial counsel's effectiveness under People v Ginther. 390 
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Mich 436 (1973). To the extent counsol'fl errors are apparent on the record. Mr. 

Montez's convictions must be vacated. In the alternative, if this Court does not feel it 

tan grant relief on the existing record. Mr. Montei is entitled to a remand. MCR 

7,211(C)(1)(a). M r Montez moved for a remnnd on this issue, so if the remand has not 

already been granted, this Court must prant it now to be able to fairly rule on this 

issue. Id. 

Given the significant errors in Mr. Coltrcira testimony, a Daubert hearing is 

necessary upon retrial to determine whether the proposed testimony is both relevant 

and reliable as is required under MKK 702. See Daubert o Merretl Dow 

PharmaccuUeai.^i. Inc. r»09 U.S 579 (1993); see iVop^L- n TonionikASS Mich 953(2015) 

(^ranl)ng Mr Tomasik a new trial on prounds unrelated to Mr. Cottrells testimony 

and therefore declining to roach that issue, but nevertheless ordering a Dauhert 

hearing if such testimony is offered upon retrial). 
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IL Mr. Montez was denied a fair trial when the 
prosecutor improperly characten;&ed Thomas 
CottrelJ's expert testimony as corroboration of the 
com)>JaiDants^ stories. Further the triaJ court*s 
refusal to give a curative instruction was reversible 
error. 

Issue Preservation 

Tria l counsel's ohjection and motion for a curative instruction preserved this 

issue. Following the prosecutor's olosing argument, trial counsel made the following 

argument outside the presence of the jury: 

,,,rm objecting to |the prosecutor's] characterization of Mr. CotlroU's 
testimony as corroborflTiwn. She indicated in argument that a victim's 
testimony alone is enouRh, but you have other thinps llijit corritborate 
h. You hftve Mr. Mosher's IcsUmeny, you have Mr. CoitrcU s IcFtimony. 
and then she went into Mr. Cottrcirs it^stimony. We alt know that 
there's a danj^er, particularly in our communities where Mr. Coltrell 
testifies about him bying an improper credibility booster. A case was 
overturned in Allegan County'^ based on Mr, Cottrell's testimony and the 
fact that he is used to improperly boost credibihty. 

To characterize his testimony as corroboration implies to the jury that 
all of these thinfi^, behaviors that the girls were exhibiting means they 
were telhng the truth because she's saying it's corroborating their story. 
It's not. It's merely behavior that's present in potential other victims of 
sexual abuse. So by saying it's corroboration, we're walking that fine 
line, and kind of. frankly. I ihink stepped over that line into a place 
whore now wt'rt saying his testimony is corroborating their testimony 
when tt simply is not, snd that's improper credibihty boosting. 

Part of me thinks that it might - I don't think it's an incurable issue, 
but I think the Court needs to instruct the jury L bcliove before I close 
that his testimony is not corroboration. His testimony is to be taken as 

* Tr ia l counsel was presumably referencing People u Thorpe, 504 Mich 230 (2019), in 
which the Michigan Supreme Court granted a new trial on the grounds that Mr. 
Cottroirs testimony regarding the percentage of child complainants who he about 
sexual abuse improperly vouched for the complainant's credibihty. 
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f.xytcrt testimony it's suppoflod to be, but it is not corroboration of 
Alana and Alloa's testimony. T V, 49-50. 

The trial a-mrt denied trial couriiel's motion. T V. ol-53. 

Standard of Rev iew 

Tn^served issues of prosecutorial error are reviewed de novo on a case by case 

basis. cKamining the remarks in context to determine whether the defendant was 

denied a fair and impartial trial. People v Bahoda, 448 Mich 261. (I9S5); 

Pvopir I'Mdrich, 24fl Mich App 101. 110(2001). 

Thifi Court reviews de novo a trial court's decision whether to give a special 

jury i n f i t r u c t i o n . v Herndon. 246 Mich App 371, 421 (2001), citinR People u 

Hubbard (After Remand), 217 Mich App 459, 487 (1996). Instructional error is 

rcver.^ible if it is "more probable than not that the error was outcome determinative." 

Peopiv i> Lttkily. 460 Mich 48-3. 496 (1999). 

Dis(:usj4ian 

Th^? prosecutor argued in closing that Mr. Cottrell's expert tfstimony 

"t-orroborated" the complainants' s t ^ t r i D f i - T V. TriaT counsel objected that this 

was jmproper arfjumonl since Mr, Cottrell's testimony did not corroborate the 

complainants' stories given that he had no knowledge of their testimony or the alleged 

incidentji underlying this cas*" T V. 49-50- Trial counsel requested a curative 

instruction. T V, nO, The trial court overruled trial counsel's objection and declined 

give a curative instruction, T 51-53, The tnaJ court's ruhng is not entitled to 

deference on appeal; review of this issue is de novo. Herndon. 246 Mich App at 421. 

IG 



Merriam-Webster defines ''corroborate" as followa. "to support with evidcnct: 

or authority'.^ The Dicl)on!ir>' defines "vouch" "to supply supportini; evidence or 

testimony"' In Pcfiple u Thorpe. 504 Mich 230 (2019), the Michigan Supreme Court 

reversed and reniflnded fyr a now trial because Mr Cottrell's pcncral testimony 

regarding the percentage of children who lie about sexual abuse improperly "vouched" 

for the tomplainant^s credibility,' 

Since it is rcversibJe em>r for Mr, Cottrell to testify in a manner that vouches 

(i.e. ''suppl[ies] supporting evidence or testimony") for a romplainanl'fl credibility, it 

is likewise reversible trror fur a prosecutor to argue that Mr. CotlroH's testimony 

corroborates (i.e. "supportlsj with evidence or authority'") the complainants' 

testimony. By arguing that Mr, Cotlrell's testimony connboratcs the complainants' 

stories, the prosecutor used his testimony Ui vouch for their credibihty. 

The prosecut<)r*s words nnd the definition of the word "corroborate" make clear 

that vouching occurred here. In response to trial counsers objection, the prosecutor 

explained, '1 was jroing IhrouRh the evidence and shovvir̂ K what could corroborate 

what [the complainnnts) said." T V, 51. The argument that M r Cottrcll's testimony 

corroborated the t<implainnnts' testimony was improper and denied Mr, Montez a fair 

trial, Keversal is required. 

^ Me rri am-Webster Online Dictionary (2021) <https;//www.merriam 
webstor,eom/dictionary/corroborale> (accessed March 2, 2021). 

^ Merriam-Webster Online Dictionary (2021) <htlps://www.merriam 
webster.com/dictionary/vouch> (accessed March 2, 2021), 

^ Thorpe was decided July \ l. 2019. Mr. Montez's trial began on December 2. 2019-
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The harm Ui Mr. MonUjz was particularly significant ^vcn the trial court's 

refusBi to give a curatwc instmclion, which ilfio^f constitwl^jd reversible error. 

Imporl^intly, the trial court in Thorpe Rave a special jur>' instruction: 

You have heard Thomas CottreUs opinion ahoutthe behavior of sexurtlly 
abusod children. You should considt^r that evidence only for the limited 
purpofli? of deciding whether [BCj's acts and words after the allowed 
crime were consistent with thoĵ c' of sexually abused children. That 
evidence cannot bo used to show that the crime charged here was 
committed or that the defendant committed it. Nor can it be considered 
an opinion by Thomas Cottrcll that |BG) is telling ihc truth. \Thorpe. 
504 Mich a l 242.) 

Tho Micbi^an Supreme Court nevertheless held the content of Mr, Cottrell's 

t^jstimony was reversible error. In Mr. Montezs case, where the vouching error was 

in the prosecutor's argument rather than Mr. Cottrell s testimony, M r Montcz's trial 

counsel arfiued the ercor was curable and requested a special instruction like that 

given in Thorpe. Bui the court refused to give one. Since the prosecutor made an 

improper argument that boosted the complainants' credibility, it was reversible error 

for the trial court not to give a curative instruction. Had the trial court properly 

instructed the jury that Mr, Cottrell's testimony did not corrohorntx; the 

complainiintfl' testimony, it is more probable than fwrt that the jury would have 

acquitted Mr, Montez of both counts rather than acquittin^j him of iust one-

Errors are intrinsically prejudicial when they lend credence to one side's story 

in a case where credibiUty is paramount. See People u Anderson. 446 Mich ,192, 407, 

n 37 (1994); Pfople v Gee, 40fJ Mich 279 (1H75J). The prosecution s case against Mr. 

Montez turned on the complainants' crcdibiiily. There was no physical evidence, 

witnesses to the alleged assaults, or inculpatory statements. 

IS 



The triai court gave the standard jury instruction that "[tlhe lawyers' 

statements and arguments.,.are not evidence." T V, 81; sec M Crim J I 3.5. While "it 

is pre.sumcd the jury followed [the] instructions of the trial court when it deliberated 

defendant's guilt," People v Maiuszak. 263 Mich App 42, 58 (2004). the trial court's 

recitation of the standard instruction does not render the error harmless. This was 

not a curative instruction—it was not given in lockstep with the error committed. 

This makes the instruction less impactful than a pointedn real-time instruction would 

have been. People v Grayer, 252 Mich App 349, 358 (2002) (finding any error harmless 

where ''the prosecutor told the jury that they should listen to only what the judge says 

is the law and not what attorneys argue" following the defendant's objeclion). 

The standard instruction is not designed to cure case-specific errors; it is 

designed to be applicable to every criminal case, including those where no errors 

occur. Here, trial counsel objected lo a particular error and requested a curative 

instruction specific to that error. The error was not sufficiently cured by the standard 

jury instruction. The prosecutor's corroboration argument itself denied Mr. Montez a 

fair trial. The trial court s failure to give a curative instruction compounded the harm 

caused by the prosecutor s argument and on its own constituted reversible error. 

Mr. Montez is entitled to a new trial. 
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111. Mr. Montez was denied a fair trial where the 
eomplaiaing witness had an emotional breakdown 
and her loved ones rushed to the witness stand to 
comfort her in front of the jury, and the trial court 
did nothing to cure the error. 

Issue preservation 

This U^ue is unprcecrved. A record was not vnwdc of the inddcnt. The affidavit 

of Attorney A'ndreanna Vanden BcrtJ, who was trial counsel's intern at the time of 

trial, is offered to explain what transpired. Affidavit of A'ridreanna Vanden Berg, 

attached. 

Standard of Review 

Unprcsei"ved eiTors are reviewed fur plain error affecting substantial rights. 

Pvupk V Cannes, 460 Mich 7n0 (1999), 

Discussion 

While complainant Alana was testifjing, she began to cr>' and appeared to have 

difficulty completing her sentences, T III, 126 127. The prosecutor asked Alana. "Do 

you need your medicine?" and inquired whether the modtcine was in Alann s purse. 

T i n , 127, Alana's boyfriend AJoc and her sibling Noah, both of whom had previously 

testified for the piY»seculion, rushed from the gallery to tlie witness stand Ui comfort 

Alana, Affidavit of A'ndreanna Vanden Berg, attached, Alanas boyfriend held her 

hand and Noah stood near Alana while Alana still aat in the witness chair. Id. Noah 

then ran hack to the gallery, retrieved Alana's inhaler, and brought it to Alana. Id. 

This occurred in the presence of the )ury. approximately five feet away frvm the j u T y 

boK. Id. 
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The trial court then sent the jury out for a recess. T I I I . 127, As the jurors filed 

out, some continued to watch Alana and her loved ones gathered at the witness stands 

Affidavit of A'ndreanna VandenBerg. attached. After the recess, the jury reentered and 

the prosecutor resumed direct examination of AJana. T HI, 127. The court did not 

question the jurors to make sure they could still be impartial, nor did the trial court 

offer to give a curative instruction. 

The scene of Alana's loved ones rushing to comfort her roused the sympathies 

of the jury and denied Mr, Montez a fair trial. The Sixth Amendment guarantees Mr, 

Montez a right to a fair trial by an impartial jury. People u Budzyn, 456 Mich 77, 88; 

(1997); Williams v Bagley, 380 K3d 932, 943 (CA 6, 2004) (citing Morgan v Illinois, 

504 US 719, 72fi-27 (1992)), Certain disruptions during trial may affect the 

impartiality of the jury. In such cases, the inquiry is "whether there has been 'an 

impingement upon the right of the appellant to be tried before a fair and impartial 

jury,'" United States u Black, 3 6 f i F 3 d l l 7 1 , 1177 (CA 10, 2004), quoting United Staten 

V Eoans. 542 F2d 805, 815 <CA 10, 1978). 

When a disturbance occurs, a trial court should take steps to determine 

whether the disturbance affected jurors' ability to be fair and impartial, and should 

offer to give a curative instruction. In both Black and Euans. the trial court 

questioned the jury to determine if their impnrtiahty had been affected by the 

incidents- Black. 369 F3d at 1177; t^uana, 542 ¥2d at 815. 

In Stewart v Wolfenbarger, 468 F3d 338. 349 <CA 6, 2006), there was a 

disturbance outside the courtroom but still in the presence of the jury, where the 
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family of the decedent accused the defendant of murdering the decedent. The trial 

court judge instructed the jury that "while some people believed Petitioner murdered 

the victim, such belief was not evidence." Id. The trial court also asked the jurors 

whether they could remain fair and impartial even after seeing the disturbance. Id. 

The trial court took steps to ensure that the right to trial by a fair and impartial jury 

was not jeopardized and the Sixth Circuit agreed it was not an abuse of discretion to 

deny the motion for a mistrial. Id. at 350. 

In People v Bander, 269 Mich App 174, ;9'1-195 (2005), overruled in part on 

other grounds by People v Martin, 269 Mich App 174 (2020), there was a courtroom 

OUT burst by the vvclim's brother. llecause"the Irtol court scnipuiousiy acted lo ensure 

that defendant's rij-ht to a fair and impaitial trial was preserved," this Court found 

there was no abuse of discretion in denying a mistrial. Id. The trifll court questioned 

the jurors two times about "thejr abihly to disregard the outburst and to remain fair 

and impartial" and instructed the jury to disregard the outburst as it was not 

evidence. Id. at 19S. 

Unpeople V Gonzales, 193 Mich App 263,264 (1992). the testifying complainant 

made several outbursts while being cross-examined. The trial court gave a cautionary 

instruction to the jury Id. at 2̂ ?6, This Court fcund ibe error waa harmless given the 

hostile nature of the entire cross-examination, which was intertwined with defense 

counsel's trial strategy in that casif. Id. 

Here, ihc disruption was ncjt the resuil of cross examination by the defense; it 

occurred during direct examination. Once this error occurred, it was impossible to 
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guarantee Mr. Montez's right to a fair trial by an impartial jury without addressing 

the disruption with the jurors by questioning and instructing them. Mr. Montez is 

entitled to a new, fair trial, as guaranteed by the US and Michigan Constitutions. US 

Const, Ams V I , XIV; Const 1963, art 1, S14. 

The trial court thus had an obligation to question the jurors about whether 

their ability to fairly and objectively evaluate the evidence was affected by Alana's 

emotional testimony and the disruption caused by her loved ones rushing to the 

witness stand to comfort her The jury should have been instructed that this scene 

must not influence their deliberations or their verdict, and that they must not 

consider what occurred when evaluating the credibility of any witness. 

The trial court abdicated its responsibility. Taking a recess did not cure the 

error; jurors were watching Alana as her loved ones comforted her while she still sat 

on the witness stand. Affidavit of A 'ndreanna Vanden Berg, attached. The trial court 

did not question jurors to ensure fairness and impartiafity, and no curative 

instruction was given. This is a plain error that cannot be erased. The disruption 

infected the environment in the courtroom by rousing the jurors' sympathies; it 

poisoned the well of Mr. Montez's IriaL 

The error seriously affected the fairness, integrity, and public reputation of the 

judicial proceedings. Cannes, 460 Mich at 764, citing United States v Olano. 507 US 

725, 736-737 (1993). Mr. Montez was convicted of a capital offense after his jury 

witnessed an emotional spectacle that the trial court failed to address, Alana was one 

of two complainants in this case. Her testimony was a major piece of the prosecutor's 
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evidence. Without her testimony, the prosecution could not have made its case 

against Mr. Montez—Alana's testimony wiis necessary to chnrgc Mr, Montez with 

CSC against her. and to expinin the liming of Noah^s aiiegnlions 

Not only was Mr. Montez prejudiced by the error^ but such errors also 

undermine the genera! publics confidence in the criminal legal system. Hero, Mr. 

Montez was convicted and sentenced to lengthy prison term where there was no 

physical evidence, no witnesses to the alleged assaults, and no inculpatory 

statements but the trial court did permit a dramatic, emotional disturbance. 

The trial court's recitation of the standard instruction advising jurors that they 

"muril not let sympathy or prf;judice influence your docisionH" did not cure the error, 

T V, 79; see M Crim J l 3.1(2). That instruction is designed to be applicable to all 

criminal cases and is given as n matter of course. It is not sufficient to cure errors 

caused by unusual disruptions hkc the one that occurred in this case Here, a specific 

curative instruction—in addition to queslloning the jurors—was required. 

A jury's decision to acquit of one count and convict of another may indicate the 

jurors question the credibility of the state's ease and are reaching a compromise of 

sorts. In People v Shufivr. 483 Mich 205, 21 5-216 (2009), the Michigan Supreme Court 

found prejudice in the error alleged and reasoned that the jury's acquittal on the 

higher charges suggested some jurors questioned the credibility of the complainant. 

Id. The same can he said here, given the jury's aoquittai ol Mr. Montez on one of the 

CSC counts. That he was acquitted of the count regarding Alana does not render the 

error harmless. To the contrary, it suggests that, but for the errors that occurred 
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during trial, the jury may well have acquitted Mr. Montez of both counts. 

The remedy is a new trial. 
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IV. Mr. Mont€7 was denied a fair trial when the 
prosecutor appealed to the jury^s sympathies and 
sense of civic duty in closing argument. The trial 
court erred in denying Mr. Montez's motion for a 
mistrial and failing to do anything to address the 
error. 

Issue Preservation 

Uofcnse ciiunsel objected Hnd move for mistrial when the proRccntor implied 

that the jury would be 'reviclimidng' the complainants if it did not believe their 

stories and c-onvict Mr. Montez, T V. 70-75. The trial court denied trial counsel's 

motion for a mistrial. T V. 76, 

Defense counsel did not object when the pro.seculor suggested that sexua? 

abuse is worse than the crime of murder. T V, 28, Likewise, defense rounsel did not 

object when the prosecutor said In closing, "What he did was evil. It doesn't get much 

worse than abusing a child for your own sexual purpos*:s, and 1 ask that you find him 

guilty." T V , 49. 

Standard of Review 

Issues of prosecutorial error are reviewed de novo on a case by case basis, 

examining the remarks in context to determine whether the defetidant was denied a 

fair and impartial t r i a l Peoph' i'JJimcait, 402 Mich 1, }6 (1977); Pcop/r vAtdrtch, 24G 

Mich App 101, 110(2001). 

Appellfltc courts decide whether such misconduct denied the defendant a fair 

trial by evaiuating each question in ihe context of a case's particular facts. People v 

Duncan, 402 Mich 1, 16 (0^77): People v Brown, 267 Mich App 141,152 (2005). 

26 



This Court reviews a trial court's decision to grant or deny a motion for new 

trial for an abuse of discretion, which occurs when a trial court chooses a result that 

is outside the range of reasonable and principled outcomes. People v Cress. 468 Mich 

678. 691 (2003). 

Prosecutor's Argument and Dcfense*s Objection 

During closing argument, the prosecutor argued that participation in the trial 

process was 'revictimizing' for the complainants and implied that the jury would be 

'revictimizing' the complainants unless it helievcd their stories, T V, 70-71. The 

prosecutor made her point using a PowerPoint siide^ 

Re-victimization 

Hjving E D ^e? De^ndanl 

Rf living [he audult—in Uor,i oi Mtrviini'. 

Talking dboul •• In open zountootn 

Shame 

Owning themselves up 1o harsh queitionirig 

Thinking Ihev ^ believed 

Mr. Montez's trial counsel objected to the PowerPoint slide and the prosecutor's 

argument: 

It's implying in some way - puttinfj the burden putting a burden 
on the jury of regarding that they're being victimized by hearing 
they're not going to be believed in front of the very people that arc 
making the decision..,, it doesn't seem appropriate to argue that. 
| T V , 71.1 

" I'rosccution PowerPoint, attached, at 33. 

27 



Tria l counsel provided additional roflsoning for her objection outside the 

presence of the jury, and moved for a luistnal: 

..,there was a sbde that the prosecutor projected. She also said 
the words that the — that witnesses were being revictimized by 
putting themselves through the court process which I think is 
problematic on its own. However, the most problematic part of 
that argument is the last line which, again, is on the sbde that 
the prosecutor aKo «aid out loud, which is thinking that they 
won't be believed, thereby impl>ing that if the jury doesn't believe 
them the jury is revictimizing them, And 1 think that's improper 
argument and borders on prosecutorial misconduct, and I'm 
making my objection, 

1 doii'l know inhere is a curative inslnictitin, your Honor 1 guess 
1 don't understand how it's - it's very clear to mc that by saying 
that they're being revictimized by going through the court system 
and that one of the pieces of revictimi/^ation is thefear of not being 
behcved, how that's not an implication that a not guilty verdict 
would rcvictimize somebody. I just don't under - and I don't know 
how to fix it. 

And I guess it is J don't know how fix it. then it's incumbent on 
me to move for a mistrial becausi? 1 think that's a problematic 
argument lo be made. And if there's no way lo fix it, then 
mistrial's the only way to go. | T V, 75-76,] 

The covert denwd trial counsels motion for a mislria^ T V, 76, The court did 

not question the jurors about whether they would be able to proceed impartially given 

the prosecutor's comments, nor did the trial court offer a curative instruction that the 

jur>' must not to consider the impact of the procoedings or the verdict on any person 

or parly. 

Also during closing argument, the prosecutor suggested the allegations against 

Mr. Montca were worse than the crime of murder: 

These kinds of crimes affect people for life. There's Isic) many 
crimes that are awful, right? There's murder, things like that, 
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things that are bad, right? But in a murder, the victim — i t s 
awful for the family and for everybody, right? But that victim 
doesn t̂ have to live with it forever. These kids live with it forever, 
and we saw that here in court, [T V, 23.\ 

The prosecutor further labeled the alleged conduct "evil'* and argued "it doesn't 

get much worse" than the allegations against M r Montez. T V, 49, Tr ia l counsel did 

not object to these errors. 

Discussion 

Mr. Montez's due process right to a fair trial is violated when the prosecutor 

employs unfair tactics to gain an advantage. US Const, Anis V, XIV; Const 19R3, art 

1. §§ 17, 20; Donnelly v De Christoforo, 416 US 637, 642 {1974), It is the prosecutor s 

duty to seek justice, not merely a conviction, and it is her duty to seek a fair t r i a l 

People V Farrar, 36 Mich App 294, 299 (1971). 

A prosecutor may not appeal to the jury to sympathize with the alleged victims. 

People u Pickens, 446 Mich 298, 336-3ri7 (1994); MRK 403; People v Wise. 134 Mich 

App 82. 104 (1984), Likewise, it is improper for a prosecutor to appeal to the jur>'s 

civic duty by injecting issues broader than guilt or innocence or encouraging jurors to 

suspend their powers of judgment. People v Bahoda, 448 Mich 261, 282-283 (1995). 

Where prosecutorial misconduct infringed Mr, Montez's right to a fair trial, the 

only reasonable and principled outcome is for a judge to grant a motion for a mistrial. 

Both the prosecutor and the judge committed reversible error. 

The prosecutor here breached her duty to seek justice when she appealed to 

the jury*s sense of sympathy and civic duty by making a i l m e n t s about 

'revictimization' and the severity of the charged crimes. The prosecutor argued 
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participating in the court process, and the fear of not being beheved was 'rcvictimizinE* 

to the complainants. As trial counsel pointed out, this argument communicated to the 

jury that a not guilty verdict would 'revictimize' the complainants. This was improper 

because it invited the jury to convict Mr. Montez out of sympathy for the complainants 

and a desire to avoid causinfj thorn harm. It was the jury's responsibility to weigh the 

evidence and reach a true verdict; it was improper for the jury to consider the impact 

of the court proceedings on any person or party. Just as the jury is instructed not to 

consider possible penalty, i.e. the impact of their verdict on the defendant, the jury 

should not consider the potential impact of their verdict on the alleged victims. But 

the prosecutor's closing inviting the jury tu consider the impact on the complainants. 

Such arguments "are generally condemned because they inject issues into the trial 

that are broader than a defendant's guilt or innocence of the charges and because 

they encourage the jurors to suspend their own piiwers of judgment." People, v 

Crawford, 187 Mich App 344 (1<J9I). 

Not only was the prosecutor's 'rovicti mi nation* argument improper sympathy-

monyenng, but i1 was also based on facts not in evidence. People v Stanauay. 446 

Mich 643, 686 (1994). The prosecutor argued that Alana and Noah were "thinking 

they won't be beheved[J" and that this was something they "have to lose" by 

participating in the trial. T V, 70-71. i)ut neither complainant testified that Ihey 

feared not being believed. Alana testified that her memory of the alleged abuse only 

very recently surfaced, approximately 14 years after the incident allegedly occurred. 

Alana told her boyfriend, a CPS worker, and the police, ail of whom beheved her. 
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Noah had previously dificlosed the alleged abuse but declined to spcok to authorities 

about the allegations until Alana made her disclosure. Noah came forward out of a 

desire to support Alana. Noah's decision to talk to the police in order to support Alana 

suggests Noah hod confidence their story would be believed and would help bolster 

Alana's credibility. Neither Alana nor Noah testified that they ever worried their 

claims would be disbelieved or even doubted. The prosecutor's argument that the 

complainants feared they would not be believed was unsupported by the evidence and 

significantly prejudiced Mr. Montez; reversal is required. People v Davis. 343 Mich 

348, 357(1955), 

The prosecutor engaged in improper argumentation at additional points in her 

closing. The prosecutor suggested the allegations against Mr. Montez were worse 

than the crime of murder. T V, 23; labeled his actions ''evil" and ar^iued "it doesn't get 

much worse" than the case against Mr. Montez. T V. 49. It is well established that 

prosecutors may not resort to arguments that denigrate the defendant or appeal to 

the fears and prejudices of the jury members. Bahoda, 448 Mich at The 

prosecutor improperly appealed to the jury's sense of civic duly by imploring them to 

convict an "evil" defendant whose crimes were worse than murder. Tr ia l counsel did 

not object to these comments. But they, too, were improper arguments that denied 

Mr. Montez a fair trial—particularly in combination with the preserved errors. 

Courts have found that a lack of direct evidence implicating the defendant is a 

signiiicant factor suggesting that frequent instances of prosecutorial misconduct 

which occurred were not harmless. Sec, e.g. People v Blackmon. 280 Mich App 253, 
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2^1 (2008). The prosecution s case relied on the complainnnts' testimony. There was 

no physical evidence, witneftsea to the alleged apsaults^ ô ' inculpatory statements. 

AIHOH paid ^ihc rcmemtwred an alleged event invoivinp" Mr Montez froin abotil 14 

years priofn which she disclosed lo CPS after she was questioned about an unrelated 

incident where her stepfather Charles emailed himself a nude photo of her. Alana's 

sibling. Noah, came forward with allegations against Mr. Monlez to support Alana. 

Given that the prosecutor's remarks denied Mr. Mooter a fair trial, the trial 

court abused its discretion in denying trial counsel's motion for a mistrial The error 

was particularly prejudicial since the trial court did not to address the error at all— 

the court did not question the jun^rs about whether they would be able lo proceed 

impnrtinJly^ ni>r did the court offer to give a curative instruction.' The trial court^s 

inaction fell outside the range of reasonabie and principled outcomes. A new trial 

should be eranted-

Though a curative instruction would not have cured the error here, see People u 
Humphreys. 24 Mich App 411, 419-421 (1970), the harm caused by the error is 
exacerbated by the trial court's failure lo do anythinf? to address it. 
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V. Indiv idual ly and/or cumulatively, the above claims 
entitle Mr- Montez to a new t r i a l . 

This Court should reverse Mr, Montcz's convictions because the: errors, 

whether taken individually or in combinalion, denied Mr. Montez his Hfihl Xo a fair 

trial. Pfople v LcBlanc, 465 Mich 575, (2002); Peopk v Bahodo. 448 Mich 

261. 292, n 64 (L995). Mr. Montez was not properly convicted whore his trial attorney 

failed to consult an essential expert; the tnal court refused to give a nccesKary 

instruction on a critical credibility issue; the jury witnessed an emotional disruption 

that evokedsyrapathyfor a testifying complainant; and the prosecutor used improper 

argumeni to further rouse sympathy and appealed to the jury^s sense of C I V I L - duty. 
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V I . The inclusion of i r re levant information, i.e. 
Descriptions of and references to acquitted conduct, 
in Mr, Montez's P S I R is erroneous. T r i a l counsel was 
ineffect ive fo r fa i l ing to object. T h i s Cour t should 
remand with instructions fo correct the P S I R , 

Issue Preservat ion 

Appellate munscl filed a concurrent motion to remand raising this issue. MCR 

7 , 2 n ( C K l ) . 

S tandard of Review 

The Michigan and the Uiiilfid Statos Constitulione guaruntee Mr. Montcz tho 

effective assistance of counsel. Const 196-"), art 3, § 20; US Const, Am V I . 

Constitutional questions and inoffective assistance ofi'ounsel issucR aro rcvicwi'd do 

novo. People v I^Blanc, 4fi5 Mith 57n, 579 (2002J. 

In order to ohlain relief, Mr. Montez must show lhal (1) counsel's performance 

foil bcJow an ohjoctivo standard of rcasnnahloncRs and (2) but for counsel's deficient 

performance, there is a reasonoble probability the oulc<imo would have been different. 

Pcnpk L' Armtitrfing. 490 Mich 2H1. 2JK) (2011). 

Discussion 

Mr. Montez is entitled to challenge the inforniation contained in his PSIR. 

MCL 77L14(6); People v Mabvn, 313 Mich App 545, 555-56 (2015); MCR 

6.425(DKl)(b). "If the court finds the challenged information inaccurate or irrelevant, 

it must ritHke that information from the PSIR before sending the report to the 

Department of Corrections/' Fvopte v Spanke. 25-1 Mich App G42, 649 (200;i); MCR 

6.42S(£)(2)(a). 
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The PSIR must include "a complete description of the offense and the 

circumstances surrounding it ."MCR 6.425(AXl)(h). The jury acquitted Mr. Montez of 

the CSC-1 count concerning Alana. T V, 102. Yet, in Mr. Montez's PSIR, the Agent's 

Description of the Offense contains approximately 542 words about Alana's 

allegations—of which Mr. Montez was acquitted—before ever mentioning the conduct 

of which he was convicted. The second, third> fourth, fifth, and sixth paragraphs"' of 

the Agent's Description must be removed as they bear no relevance to M r Montez's 

conviction. Further, the ninth paragraph" must be removed as it also references 

conduct of which Mr. Montez was acquitted. Trial counsel was ineffective for failing 

to object to these portions of the Agent's Description, 

In People u Beck, 504 Mich 605 {2019), the Michigan Supreme Court held that 

a sentencing court cannot rely on acquitted conduct in sentencing a defendant. Here. 

Beck prohibited the trial court from relying on Alana's allegations, of which Mr. 

Montez was acquitted." Had trial counsel challenged the portions of the PSIR 

regarding Alana's allcKalions, the trial court would have been required to state on 

For purposes of clarity, these paragraphs begin as follows: Paragraph 2 of Agent's 
Description: 'The victim, Alana..-"; Paragraph 3: ''Detective Potts interviewed Alana 
at her school..."; Paragraph 4: "Alana stated that she did not remember a lot of 
details..."; Paragraph 5; "Alana stated she was about 5yrs old-.-": Paragraph 6: 
"Detective Potts then interviewed Allea at her home...". 

' ' This is the sixth full paragraph on the second page of the Agent^s Description. It 
begins. "Allea stated she had no idea that her sister...". 

1̂  The Michigan Supreme Court decided Beck on July 29. 2019. Mr- Montez was 
sentenced on February 11, 2020. 
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the record that it was not relying on that conduct in sentencing Mr. Montez. Since 

the trial court could not rely on it, the acquitted conduct was irrelevant to sentencing 

and therefore the trial court was required to strike it from the PSIR. Spanke, 254 

Mich App at fi49. Like uncounselcd convictions, acquitted conduct should not appear 

in the PSIR. Sec Peopk v Moore. 391 Mich 426 <1974), relying on United States v 

Tucker, 404 US 443 (1972)." It was trial counsel's responsibility to object lo errors in 

the P S i R that harm Mr. Montez, There was no strategic reason not to challenge the 

inclusion of acquitted conduct in the PSIR. 

Tr ia l counsel's failure to object pursuant to MCR 6.425(D)(i)(b) prejudiced Mr, 

Montez by allowing descriptions of an(l references lo acquitted conduct to remain in 

his PSIR. At present, the reader would believe Mr. MontcK was convicted of CSC 

against both Alana and Noah. This is incorrect and prejudicial to Mr. Montez, This 

Court has recognized the PSIR is a tool for the parole board in making release 

decisions. Morales v Parole Bd., 260 Mich App 29, 48 (2003). The PSIR ^'follows the 

defendant to prison and may have ramifications for purposes of security classification 

and may bo considered by parole ofTicials at the appropriate lime/' Pcupk u 

On August 2Q. 2020, this Court held that 'a sentencing court may review a PSIR 
containing information on acquitted conduct without violating [People v Beck, 504 
Mich 605 (2019)1 so long as the court does not rely on the acquitted conduct when 
sentencing the defendant."* People u Stakes, Mich App (2020) (Docket No. 
348471; ,"i4S472). Stokes is pending on the application in the Michigan Supreme 
Court. The Court of Appeals in Stnkcii did riot address whether acquitted conduct— 
upon which a sentencing court cannot rely—is therefore irrelevant and must be 
struck from the PSIR, 
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McAllister. 241 Mich App 466, 477 n 3 (2000) (citations omitted), remanded on other 

grounds, ^65 Mich 884 (2001). 

The second, third, fourth, fifth, sixth, and ninth paragraphs of Mr. Montez's 

PSIR must be removed so that the MDOC and the Parole Board have an accurate 

understanding of Mr. Montez's conviction. Mr. Montez is requesting that this Court 

remand his case to the trial court with instructions to remove all references to 

acquitted conduct from the PSlR. 
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V l l . Imposit ion of lifetime electronic monitoring ( L E M ) 
violated the E x Post Facto Clauses of the United 
States and Michigan Constitutions, Mr. Montez's 
r ight to a j u r y t r ia l , and Mr, Montez's due process 
rights- Remand wi th instructions to str ike LEM is 
required. 

Issue Preservat ion 

Appellate counsel filed a concurrent motion to remand raising this issue. MCR 

7.211<C)(1). 

Standard of Review 

Whether Mr, Monten is subject to the slolutory requirement of lifetime 

electronic monitoring involves statuloiy constmctionn which this Court reviews de 

novo. People a Osanlowski, 481 Mich ItlH, 107 (2008). 

Discussion 

The rriai court's impopilion of lifetime electronic monilorini; ( L E M ) on Mr. 

Montei violated the Ex IVst Facto Clauses of the United States and Mjc^hit^an 

Constitutions where the prosecutor did not establish the offense occurred before the 

statute Jiuthorizing L E M look effect. The imposition of L E M also violated Mr. 

Montez's Hfiht to a jury tnal, which requires each fact that aggravates his penalty to 

be found by a jury. Further, the trial court violated Mr. Montez^s due process rights 

when it imposed L E M without providinii him any notiie or opportunity to be heard. 

E x Po.st Facto Violat ion 
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The requirement of lifetime electronic monitoring (LEM) for persons convicted 

of CSC-1 took effect on August 28, 200*3,̂ ' Ex post facto laws arc constitutionally 

impermissible. US Const, art l . § 10; Const 1963, art 1, § 10, and include any law that 

'increases the punishment for a crime" and is applied retroactively. People v Earl, 

495 Mich 33, 37 (2014); see CarmcH u Textts, 529 US 513, 522 (2000), The Michigan 

Supreme Court has held L E M constitutes an "additional punishment*' that is part of 

a defendants sentence. People v Cole, 491 Mich 325, 336 (2012). The Kx Post Facto 

Clauses of the United States and Michigan Constitutions prohibit the imposition of 

L E M where the prosecution has not established the offense occurred after August 28, 

2D0C, People vFreese, unpublished per curiam opinion of the Court of Appeals, issued 

Januar>'21, 2021 (Docket No. 350388), attached, pp 3-4: People u RaffIcr. unpublished 

per curiam opinion of the Court of Appeals, issued March 22, 2018 (Docket No. 

313683), attached, pp 3-4. When the imposition of L E M violates the Ex Post Facto 

Clauses, the remedy is for L E M to be struck. Id. 

Hero, the trial court, tbo prosecutor, and the defense acknowledged that the 

prosecution did not prove the offense occurred after August 28, 2006, ST, 6-7, 17, The 

parties therefore agreed Mr, Montez was not subject to the 25-year mandatory 

minimum- id. The L E M amendment was likewise enacted hv 2006 PA 169 and look 

'-• The Michigan Ugislature added M C L 7r>0.520b(2)(d) and MCL 750.520n to the 
penal code via Public Act 169 of 2006, effective August 28. 2006. Among other things. 
Public Act 169 imposed L E M for those convicted of CSC-1. See Senate Fiscal Agency, 
BUI Anolysis: CSC: Penalties & Elec. Monitoring. 
http3://www.legislature,mi.gov/documents/2f)05-2006/billanalysis/Senate/pdf/200H5-
SFA-0709-E,pdf 
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effect on August 28, 2006. ST. 6-7, 17.'^ Mr. Montez is not subject to L E M because 

the prosecution did not establish his conduct took place after August 2006, When 

applied to Mr. Montez, the L E M statute violates the state and federal eK post facto 

prohibitions because it "apphes to events that occurred before its enactment" and 

"disadvantages the offender.^' Pmpte u Slocum, 213 Mich App 2m, 243 (1995). L K M 

must be struck from Mr. Monte7S sentence. 

Right to J u r y T r i a l 

I'tiAihyetiev United States. 51 US 99 (2013), ihe Umted States Supreme Court 

held that the Sixth and Fourteenth Amendments require fact-finding by a jury for 

facts that increase mandatory sentences or "aggravate" the punishmenL See also 

People u hi'ckridge, 4<iH Mich 39!̂  (2015), L E M is an "additional punishment" that is 

mandatory for persons who commit CSC-1 after Aujiusi 28, 2006. Coic. 491 Mich at 

'A'A{^. The Imposition of L E M aggravates a person's sentence because he would 

otherwise ho permitted to live Ufe wlrhout GPS monitoring upon the completion of 

his sentence Because a jury did not find that the offense occurred after August 28, 

2006. it violates Mr, Montez's right to a jury trial and to due process to increase his 

sentence by imposing L E M . US Const. Ams V I and XIVi Const 1963, art L §§ 14, 17-

Due Process 

Further, the imposition of L E M violates Mr. M^iniez's due process rights where 

the trial court provided no notice or opportunity to be heard before adding L E M to 

See note 12̂  supra. 
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Mr. Montez's sentence. The trial court did not advise Mr. Montez at any point—prior 

to trial, during trial, or at sentencing^—that he would be subject to L E M , The trial 

court simply issued a judgment of sentence that included L E M . Judgment of 

Sentence, attached. The court did not give Mr. Montez an opportunity to object lo 

L E M on the record. US Const, Ams IV and XIV; Const 1963, art 1, § H ; MCR 6.435(B); 

MCR 6.429(A). L E M must be struck from Mr. Montez's sentence. 

4] 



Summary and Request for Relief 

For the foregoinj; reasons, Mr. Montez respectfully requests that this 

Honorable Court reverse and remand for a n̂ ŵ trial. Mr. Montez requests this Court 

order that, if (he prosecution intends tn offer Thomas Cottrell as an expert witness 

upon retrial, the trial court must hold a Daubert. hearing to determine whether the 

proposed testimony is both relevant and rehable as is required under M R E 702. 

I f remand has not yet been granted and this Court feels expansion of the record 

is neeessar}', Mr. Montez requests this Court remand his case to the trial court 

pursuiint to MCR 7.211(C)(1) to allow him to move for a new trial and hold Gintkcr 

hearing. Mr, Montez further requests that this Couit order the trial court to provide 

funding to procure Dr. David Thompson's presence and testimony during the ordered 

Ginlher hearing. See Pvople v (Up, 504 Midi 9fi4 (2019), 

Mr, Montez further requests this Coiirt remand with instructions to remove 

descripliuns of and rtfurencos to acquitted conduct from his I 'S IR and to strike i . l iM 

from his Judgment of Sentence. 

Respectfully submitted, 

S T A T E A P P E L L A T E D E F E N D E R O F F I C E 

B Y : 

Dated: March 4, 2021 

Maya Mcnlo <P82778) 
Assistant Defender 
3031 W. Grand Blvd., Suite 450 
Detroit, M I 48202 
(3l:^) 256-9833 
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STATE OF MICHIGAN 

m THE CIRCUIT COURT FOR THE COUNTY OF KENT 

PEOPLE OF THE STATE OF MICHIGAN, 

Plaintiff, 

V 

STEVEN L E E MONTEZ, 

Defendant. 

Case No- 19-0322S-FC 

Hon. PaulJ. Sullivan 

OPINION & ORDER DENYING 
DEFENDANT'S MOTION TO 
CORRECriNVALlD 
SENTENCE 

Appearances; 

Mya Medo (PK778) 
STATt A P P E L L A T E DEFENDER OFFICE 
AUomeys for Defendani 
200 North Washington, Suite 2S0 
Lansing, Ml 48913 

Kimberly Manns (P67127) 
Assistant Prosecuting Attofney 
Kent County Prosecutor's Office 
aSbniaNW, Suite 450 
Grand Rapids, MI 49503 

OPINION & O B P E R DENYING DEFENDANT'S MOTION lOCORRF.CT JNV\Ul> 

Defendant Stev«n Montez mDv«s to correct an allegedly invalid sentence- In this motion, 
defendant argues his sentence is improperly based on con^deration of a statement made at 
sentencing from someone who is not a "victim" in this cose. For the reosons explained below, 
dcfcndanr's motion is rtspectfiilly DENIED, 

I. TIMING O F T H E HEARING 

Before addressing the substance of this motion, there is a threshold issue of tuning. This 
is a po^udgmenl motion filed with Ihis Court under MCR 7.20&(B) after b claim of appeal was 
filed wit!) the Couri of Appeals- TTiaf TOIC requires thar ihc raolion be JJ^/V tm* ifi:Tfucu withiD 
2S days of ;ifi ng, **urJcss the couti determines that an adjoummenl is necessary lo secure evidence 
needed for the decision on the motion or that there is other good cause for an adjournment/' See 
MCR 720S{B){3y 

This motion was oiiginaUy filed on August 20,2020, and noticed for a hearing on October 
30,2020. which is past Ihc ZS-day deadline. On October 12. 2020, defendant's appd^aie counsel 
filed A ^notion io adjourn for good cause" explaining the hearing was set beyond the deadline due 



to Ihe demands of her caseload and The additional time was necessary for effective rq>reseniation 
of her client.' 

The Court is satisfied diat there is good cause for the scheduling of the hearing beyond the 
ordinaty deadline of MCR 7s20S(B)(3), so the substance of the motion will now be addressed, 

I L FACTS AND BACKGROUND 

On December 6,2019, a jury found defendant gudty of one count of first-degree criminal 
sexixal conduct involving a victim under 1 3 and an offender IT or older. Hie trial included 
testimony allowed under MCL 768,27a regarding defendant's other acts of child sexual abuse. 
Defendant was sentenced on February 11, 2020, to a minimum of 15 and a maximum of 50 years 
of incarceration, with thai minimum being BT Ihe very lop of the guidelines range. 

Just prior to the sentencing hearings diere was discussion of the possibility of hearing 
statements from two tnal witnesses who had testified as victims of the other acts of abuse. At the 
sentencing hearing, the Court acknowledged Ihey were not "victims" in this case, but allowed one 
of Ihem^—Jessica Parrons-^to give e brief statement. In Ms. Pai^ons's brief statement (which 
encompasses a total of about one page in the transchpi), she discussed the impact on her life 
defendant's abuse had caused. The victim in this underlying case did not give « statcmcnL 

Prior to banding down the sentence, the Court carefully considered (he input it received in 
the sentencing process and all of die circtnnstances. Et was noted that the uncertain dming of the 
offense resulted in a potential 2S-year mandatory minimum not applying-̂  The Court also briefly 
itferenced victims of other acts, stating: 

Tm dealing with this case today, but I can't close my eyes to the fftct that a number 
of people have been victimized and have been victimiicd pretty significandy. 
These things have a tendency to stick with you. Some victims are better able to 
deal with the issues, some have a very hard time dealing with the issues. You've 
already heard what—what the—what Ms. Parens just said as to how it affected 
her. But the bottom fine is I Aink it's pretty ctear that your acts have had a 
signiticanr impact on—on people, several people, not just one. 

The Court acknowledged the prosecution had understandable arguments for exceeding the 15-year 
lop of the guidelines, and the Court even noted that before the sentencing hearing it was 
considering a 17 14- or 20-year minimum. However, based on defense counsel's arguments and 
afl of the circumstances, the Court dtimately decided to stay within the guideJines and go with the 
15-year minimum. 

' Counsel also noted diat MGR. 7.208(BK3) has been amended, and. effective January 1,2021, the 
28-day deadline is chan^ng to 56 days, 

^ The 25-year mandatoty minimum was effective August 2S, 2006 See 2006 PA 169, The range 
of possible dates of defendant's criminal act included time before thai effective date, so the 
mandatory minimum vvas not applied to defendant's conviction. 



Defendant now moves for a new sentencing hearing due to the consideration of Ms-
Parsons's statement in the ienlcncing process. 

I I I . LAW AND ANALYSIS 

^'[A] sentencing court is afforded bmad dtKretion in the sources and types of information 
to be considered wben imposing a scntencs. including relevant information regarding the 
defendant's life and characteristics." People v Albert, 207 Mich App 73,74 (1994). l ! is undisputed 
thai Ms, Parsons is not a "viclim" in this case as defined by the Cnme Victim's Rights Aci. and 
ihere was no requirement to allow her to give a statement under the couTi rules. See MCR 6.425, 
However, it is also undisputed that there was also no e?^Hcil bar to allawing her statement. Stilt, 
defendant argues in his brief that allowing victims of other ofTenses to give statements opens a 
"Pandora's Box, permitting a parade of'victims' to attempt to influence the sentencine decision.'' 
According to defendant, this could (and tn this case did) improperly shift the focus away from 
defendant and the underlying offense. 

Respectfully, while ii is perhaps possible lhal the Coud's discretion could be abused by 
afiowing a 'parade of victims'" (o give sfafemcnts and shfft the focu* away ftom tf>c itnderljing 
offense, that is not at all what happened here. Rather, the Court allowed one out of two other̂ acts 
victims to give a brief statement. The Comt then odmowledged her statement when explaining 
the sentence, but emphasized that fte focus was on this offense. There was no error here, 

FurthennoTe, it should be remembered Ihni the Court ^vas origimily inclined to exceed the 
giiidelmes going into the hearing. The Comi then carefully considered the arguments of defense 
counsel and other circumsiances before opting insicad to sentence defendant at the top of the 
guidelines^ Thus, even if it were an error to allow the statement, it would still not require 
resentencing because there is no indication it impacted defendant's sentence. This was and is a 
valid sentence. 

Order 

For those reasons, defendant's motion to conect an invalid sentence is respecifoliy 
DENIED. 

Dated: October 30,2020 
Paul J. Sullivan, Circuit Judge (P24:39) 



If this opinion indicaies that it is "FOR PUBLICATION, " it is subject to 
revision untilfinal publication in the Michigan Appeals Reports. 
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STEVEN L E E MONTEZ, LCNo. 19-003225-FC 

Defendanl-Appellant 

Before; R I O R D A U . P J . , and K - F - K E L L Y and S W A R T Z L E . J J . 

P E R C U R I A M . 

DefendMii appeals asofrii^t hi&juTy-tnaI conviction of onccouni of firsi-degrte ciiminil 
sexual conduct (CSC-l), MCL 750-520b(')(*): M C L 750.520b(2Xb)- TTi* trial court sentenced 
defendant to imprisonment of 15 to 50 years and also imposed lifetime electronic monitoring. 
Defendant appcah as ofright. We affirm defendanrs conviction, but we remand with instructions 
to amend the judgment of sentence lo renmvethc lifetime-clectrDnic-monttoring rcquirement-

1. BACKGROUND 

Defendant's conviction relates to hh sexual abuse o f N E . He was spctiUcally convicted 
of C S C ' I on the basis that be engaged in penile-oral penetration with NE. Defendant was also 
charged with an addiiionaJ count of CSC-l,Tda1ing to NE's sister, A E . As charged, defendant was 
aileged to have eng^cd in penile-vagina I penetration widi A E . The jury, however, found 
defendant not guilty of the count related to A E . 

NE and A E are the children of defendant's former girlfriend. Acconding to NE and A E ' s 
mother, she and her children lived with defendant in Grand Rapids between 2004 and May 200S. 
Her relationship with defendant ended in 200&, and she and her children moved out of his house 
at that time. Acconjing to the testimonies of NE ar>d A E , defendant socually abused them while 
they lived in his home, NEtesti^ed about being abused on numerous occasions and, in particular, 
being forced tDpcrfomi oral sex on defendant in exchange for candy. NE did not, however, recall 
specf^ea/Jy when the abuTC occurred. A E described one tnsUncc of sexual assau't^ A E lestifred 
that she had repressed this memory for years before remembering it during a sexual encounter with 
her boyfriend-



Jn addition to the events relating io A E and TJE, at trial, ihe prosecuiDr also introduced 
Qthcr-^ls evxdctHx u5eft?ng Uut dcfcndaml comiitiOctS acis of cruniraJ scxuaj conduct against 
three of his nieces; JP, E M , and MD. The events involving defendant's nieces were reported to 
have occurred between approximately 1997 and 2007. Defendant's nieces reported die sexual 
abutt by defendant jn 200%, prompting a police invcstigailon at thai time. MD also told NB and 
A E ' s mother ahovt defendani's coftduc!, which prompted her to end her icJationship wrth 
defendant and move out of his house-

Shortly after allegations were made by defendant's nieces, A E and NE were asked aboul 
defendant and whether he had done anything inappmpriate to them. Neither disclosed any abuse 
at (hat time; N E and A E were not made aware of the allegations of defendant'^ sexual abuse of his 
nieces. Years Later, when N E was a freshman in high school, NE told a friend and NH's mother 
about the abuse^ but the matlcr was not reported to audioritjcs at that time, L^ter^ in September 
201E^ A B reported the abuse to Children's Pmiective Services^ pjtimpting un mvestigutloo thai 
evcniually led to the charges and trial m this case^ 

A few instances that occurred during trral other than the general allegations of defendant's 
conduct bear mentioning at yhis point. At one point durmg trials A E became emotional while 
testifying about the time defendant aitcgedly sextia/^y assauWcd her. A E started to cry and asked 
for her unspecified medication. The iiial judge excused the juiy from the countx>om so A E could 
compose herself. The trial judge did not address the incident with the jury when AE's testimony 
resumed or at any point thereaftcr-

Additionally, the prosecutor caJled in expert witness, Thomas Cotirell, who lesiificd about 
^'child sexual abuse disclosure and ireatmcnl." According to Cottrell, "half" or '"more than half 
of child-sexual-a^sault disclosures are delayed^ He asserted that the percentage varies, depending 
"on the study one looks at/' and that''someiimes it's upwards of 69 percent.'̂  Cottrell also testified 
that trauma produces '^disjointed memories" that arc less linear than I}^ical memories, inc l̂uding 
negative memories. In comparison, memories of incidents that occurred many times can blend 
together without many distinguishing characteristics to difTcrentiate distinct events. Finally, 
CoLlrel) also testified thai children can create false memories, but he maintained that these 
memories were iisually the result of "coaching," ihcy would "fade'" more quickly than real 
memories, and ihey rarely produced a strong emoEionaJ response because they never really 
happened. 

During c/osing arguments, the pnasecutot repceied/y referred Io CoiirclVs izsi'imony. For 
example, the prosecutor stated: 

You also have the testimony of Tom CottrelL Tom Cottrell cotroboraied a lot of 
wbal [ A E | andp^EJ, and also the other victims, told you^ you know, really in terms 
of how and when children disclose acts of child sexual abuse. It's very common 
for them lo keep the secret, to delay disclosure. He ulked about the difference 
and—and some of this may be a lot of common sense, but others—like he talked 
about common misperceptions because if ynu don't have a lot of training in this 
arta or work in this area or know people who have been sexually abused, some 
things mi^ t seem unusual, such as, you know, disclosing. 
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The prosecutor also discusied at length how the testimony of N E , A E , and defendant's 
nieces compared (o Cottrell's expert testimony on child sexual abuse and misconceptions 
regarding sexual abuse, including specifically topics like ( I ) delayed disclosure, (2) self-harming 
behavior in victims of sexual abuse. (3) how memories are stored, (4) traumatic memories and 
trigger cveE)t5> {5) the level of detail in reports of sexual abuse. (6) false memories and coaching* 
and (7) grooming of sexuaJ abuse viaims. TJw proseeuior add/I/owiJJy characlcrized defemianrs 
conduer at issue in this case as "evil," compared it to murder, and staled that ir "doesn't get much 
worse" than what defendant did in sexually abitsing children who trusted him. Defense counsel 
did not abject to those comments-

During defense counsel's closing argument, she argued that A E and NE were not credible 
wimesses because they did not disclose the alleged sexual abuse earlier and the events happened 
solongaguihat their memories were not reliable. Defense counsel also addressed AH's emotional 
reaciion addressed earlier. She admitted thai A E ' s testimony WHS '*vcry emotionar* and contrasted 
i l with infbrmaiLon about A E * S mitiaf disclosure to Children's Protcctfvc Services m which A E 
was "calm, normal." Defense counsel argued thai this discrepancy established that A E was nol a 
credible witness. 

During rebuttal, the prosecutor argued that the jury should believe the testimony of A E and 

And 1 submit to you in ihis case that there has been no evider)ce of any 
motive TO lie because [defense counsel] said 1o you in her closing mayl% ir didnM 
happen at afl. Okay, consider that, talk about that in ygur defiherations. Maybe it 
didn't happen at all, then why In the heck are they saying it happened? There's 
been no evidence they have any motive to lie here. Tliey didn't willingly run to the 
police to try and get the defendant in trouble. All of this came about because A E 
was specifically asked about it. And throughout this entire week, there has been no 
evidence showing why they would have any motive to lie about it. 

They have noihmg lo gain from reporting these se?iual assaults. Defendant 
has not been in their lives for a while They don*T get money from this. But what 
happens instead? f mean, they have to go through this again. They have to relive 
it. They open themselves up to harsh questioning by everybody, by myself, by the 
defense attorney, by police, by therapists, by their families. So 1 ask you that, when 
considering whether they have anymotivetolie,why would they make it up, unless 
it happened? There's no evidence to the contrary that they would have any motive 
to lie in this case. 

What do they have to gain by doing this? >Joihing, And what do Ihey have 
to lose? Being reviciimiied again, 

A l this point, defense counsel interjected with en objection chat the prosecutor's re victimization 
argument was improper. The trial court overruled the objection. Theprosecutor then continued: 

How is il revictimization? I'm sure you can imagine. I mean, having to 
come in here and having to sec (he defendant, having to relive it in front of him, 
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having to relive j( in Fronl of all you tAlking about these sexual activities that they 
cJearly never weuted to talk about. Tliey may have kepi the secret forever or for a 
lot longer e>:cept for how things played out in this case with [Childrrn^s Protective 
ServiccsJ gctimg rnvojved, the poJice being totd. Haw is it nat rcvictimizatian (o 
come m and have to do all this again, reliving ihc embarrassment and the shame 
and the emotions and opening themselves up to questioning and thinking they vran't 
be believed. 

Defense counsel again objecled. Although defense counsel did not request a curative 
instruction, or propose any particular language for an instruction, the trial court 
contemporaneously instructed thejury a; follows: 

Vou have to judge credibility using the typical tools you use to Judge that. 
Ladies and gentlemen, the term "victim," 1 guess I ' l l just—we use that term because 
iCs a Unn Jhat wc use when people arc charged with a crime you have a defendant, 
you have a victim, [ think we—I might begetting this confused with another rcccm 
case* but 1 think we talked about chat a little bit. The term "victim" may be totally 
appropriate depending on.what you determine at the end of the triaL But it's just— 
it's basically a way of identifying the participants in this trial right now and should 
not give you any particular suggestion that someone is a victim because they're 
being designated as a victim. Whether they're a victim or not depends on your 
Findings at the end of the iriaL 

So in the course of final arguments, closing arguments Ifkc this, we give 
both attorneys some latitude in their suggestions to you about how you should view 
the evidence. But in the end, as} told you earlier, if ciiher attorney says something 
that you believe is not supported by the evidence as fairiy detcrnimed by you. you 
go by yoin-recollection, ri l leavc it at thaL 

Following the trial couri's instruction, The prosecutor finished her rebuttal argument without any 
additional mention of revictimization. Tlie prosecutor did, however, utilize a PowerPoint 
pi£AtaUtiort daring her closing argumcnl. One of ibc slides in Ihar prtsenlalion focused on 
revictimizafion: 

Re-victimization 

Reliving CM* a&sdult—In 'fOni otDefendanl" 
Talking iboul il in open coutroom 

Shame 

Dpehing ihe iTkvtv^ up to r^h q u p s l ^ n g 

Thnking ih«y wdn ' i be b«lmd 

Trial counsel specifically objected to thai slide as well. 
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After closing arguments concluded, the trial judge instructed the jurors. In relevant part, 
the trial judge instructed the jurors that they "must not let ss^npalhy or prejudice influence [their] 
decision." The trial judge additionally instructed the jurors to consider Cotlreirs expert opinion, 
but stressed that they were not required to accept Cottrell's opinion as fact. The trial judge gave 
standard jury instructions about the jurors' roles as the fact-finders ir: this case and that statements 
by the trial judge and the attorneys were not evidence. After deliberating for a few hours, the 
jurors returned a verdict finding defendant not guilty of Count i (CSC-I for sexually abusing AE) , 
but guilty of Count I I (CSC-1 for sexually abusing NE), 

In preparation for defendant's sentencing, the Department of Corrections prepared a 
presentence investigation report- The report n o l ^ that defendant was acquitted of Count I and 
found guilty of Count I I . The description of defendant's offense addressed the allegations of A E 
and NE as well as the process that led lo their disclosures to law enforcement. That portion of the 
report, however, did not specify that defendant was acquitted of the charge arising from AE's 
allegations- The report also asserted that defendant was subject to lifetime electronic monitoring 
under MCL 750,520n, The trial court and Ac attorneys did not address lifetime electronic 
monitoring at sentencing, but the judgment of sentence ordered it as part of defendant's sentence. 

Deferxlant then filed an appeal with this Court, About two months af^er filing his brief on 
appeal, however, defendant filed a motion to remand with this Court, asking for a G/>7ifter' hearing 
to further develop the record in support his claim that his trial counsel was ineffective. Defendant 
attached two affidavits to his motion- We note that, although not part of the lower court record, 
because defendant Hied a timely motion to remand for a Gmf/rerhearirtg, we consider the affidavits 
he provided on appeal for purposes of determining whether a remand for further factual 
development is warranted. See People v Moore, 493 Mich 933 (2013). The first affidavit was 
from defendant's appellate counsel. This affidavit asserted that trial counsel "asked around" about 
an expert witness to call at trial, but that trial courksel "Was not able to get the name of an expert." 
Accordingly, trial counsel "did not consult an expert" in this case. The second affidavit was from 
Dr. David Thompson, Ph.D., a clinical and forensic psychologist. 

According to Dr- Thompson, half of child-sexuaI-assault disclosures are delayed. Dr. 
Thompson additionally avencd that "traumatic memories are generally more fully and completely 
recollected than non-traumatic memories." He also addressed the creation of false memories. 
According to Dr, Thompson, there is ample research that children can form false memories 
"without deliberate coaching by an adult," He averred that "source misaitribuiioo errors occur on 
their own without any prompting" as a result of overiiearing conversations, improper questioning 
about abuse, and unspecified "psychotherapeutic techniques that are used to treat children that 
have experienced trauma-" 

Dr. Thmnpson additionally averred that he was not awajB of any "credible evidence that 
false memories fade more quickly than other memories." Finally. Or, Thompson also addressed 
"co-witness conformity," a subject not mentioned at all during trial. According to Dr. Thompson, 
cowitness conformity "̂ is the process by which individuals who witnessed an event may be 

People vGinther, 390 Mich 436; 212NW2d 922 (1973). 
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influeticcd by co-witnesses^ When two individuals talk about iheir individual experiences of a 
similar event, the conversation may result in changes to one or both individuals' memories.'* Dr. 
Thompson's affidavit specifically addressed a cowitness-confbmiity study demonstrating hs effect 
on young children and preteens. 

This Court denied defendant's motion to remand "without prejudice to a case call panel of 
this Court determining that remand is necessary once the case Is submitted on a session calendar." 
People V Montez, unpublished order of the Court of Appeals, entered May 17, 2021 (Docket 
No. 353119y Defendant then filed a renewed motion to remand shortly before oral argument in 
this case. 

I I . ANALYSIS 

A. INEFFECTIVE ASSISTANCE 

Defendant first argues that his trial attorney provided ineffective assistance by failing to 
consult and call an expert on child sexual abuse and false memories. Defendant requests a new 
trial or, alternatively, a remand for a Ginther hearing. Because there has not been a Gmlher hearing 
in this case "our review is limited to the fects on the record," People v Wilson, 242 Mich App 350, 
352; 6l9NW2d 413 (2000). "A claim of ineffective assistance of counsel is a mixed question of 
law and fact. A trial court's fmdings of fact, if any, arc reviewed for clear error, and this Court 
reviev^ the uhimate constitutional issue arising from an ineffective assistance of counsel claim de 
novo," People v Petri, 279 Mich App 407, 410; 760 NW2d 882 (200S), 

"To establish rneffective assistance of counsel, defendant must show ( 1 ) that defense 
counsel's performance was below an objective standard of reasonableness under prevailing 
professional norms and (2) that there is a reasonable probability that, but for counsel's errors, a 
different outcome would have resulted." People v Jackson, 292 Mich App 600-603; 808 
NW2d 541 (2011). "Effective assistance of counsel is presumed, and the defendant bears a heavy 
burden of proving otherwise." People v Solmonson, 261 Mich App 657, 663; 6S3 NW2d 761 
(2004). "Because the defendant bears the burden of demonstrating both deficient performance and 
prejudice, the defendant necessarily bears the burden of establishing the factual predicate for his 
claim," People v Carbin, 463 Mich 590, 600; 623 NW2d SS4 (2001). 

In this-case, although defendant's offer of proof may have poientiaEly warranted factual 
development on the adequacy of counsel's performance, see MCR 7^11(C)(1)(a), we conclude 
thai defendant is not entitled to a new trial, and that a remand for a Ginther hearing is unnecessary, 
because it is clear that defendant cannot establish prejudice from counsel's faiTuie to consult or 
call an independent expert in child sexual abuse and false memories. See Stricklandv Washington, 
466 US 668, 697; 104 S Cl 2052; 80 L Ed 2d 674 (1984). 

In particular, with regard to establishing prejudice, a defendant must show that, *'but for 
counsel's deficient performance, there is a reasonable probability that the outcome of the 
defendant's trial would have been different-" People v Ackley, 497 Mich 381, 394; 870 NW2d 
858 (2015) (cleaned up). Under this standard, a defendant docs not have to show that the evidence 
would have ensured acquittal, id. at 397, nor must a defendant show that counsel's "failure more 
likely than not altered ]ht outcome," Harrington v Richter, 562 US 86, 111-112; 131 S Q 770; 



178 L Ed 2d 624(2011) (quotation marks and citation omitted). Nevertheless, "[l]he likelihood 
ofadifFerenl result must be substantial, nol just conceivable." Jd. at 112. When '̂there is relatively 
little evidence to support a guilty verdict to begin with (e.g., the uncorroborBted testimony of a 
single wilness)»the magnitude of errors necessary for a finding of prejudice will he less than where 
there is greater evidenceof guilt." ?eo;?/ff v7VfljUj/enAer^.4?3 Mich 38,56; 826 NW2d 136(2012) 
(quotation mai^is and citation omitted). 

On the issue of prejudice, defendant relies on the afTldavit of Dr, Thompson to establish 
that, hut for trial counsel's failure to consult an expert and offer independent expett testimony, 
there was areasonableprobability of a dIfTcrent outcome. En this regard, defendant maintains that 
Dr. Thompson could have (1) rebutted expert testimony from Cottrell by identifying contradictory 
research, and (2) offered additional testimony on false memories, including specifically 
information on source-misatirlbution error and cowitness conformity. Contrary to defendant's 
argumentSp his ineffective-assistance claim ^ i l s because the proposed testimony from Dr. 
ITiompson does not establish a r^sonable probability of a different oulcome. 

F in l . defendant maintains that Cottrell inaccurately testified thai upwards of 69% of child-
sexual'abusc victims delay their disclosure when, according to Dr. ITiompson, only half of 
disclosures are delayed and approximately half of all disclosures occur '̂close in time" to the 
alleged abuse. In actuality, Cottrell testified that *'hair' or "more than ha l f of abuse disclosures 
are delayed. I^e asserted that the percentage varies, depending *'on the study one looks at," and 
that '̂sometimes it's upwards of 69 percent." In other words, Cottrell acknowledged there were 
different studies on the topic of delayed disclosure, and he even testified that "half of the 
disclosures ore delayed. His testimony is not materially inconsistent with Dr. Thompson's view 
on the iopK^ FtirrhemHiTe, in his afffdavii, Df. Thompson specifically relied on a study published 
in 2020, which was after the triil in the current case, making it hard to see how this testimony 
could have been piesented or how Cottrell could be challenged for not knowing of a study that did 
not exist when he testified. Additionally, and perhaps most importantly, the basic point of 
Cottreli*s testimony is that, contrary to popular perception, not all children immediately report 
abuse and in fact many children delay reporting. This is true whether the percentage of delayed 
reports is 50% or 69%. Dr. Thompson's testimony on this topic would not alter the outcome of 
trial. 

Second, Cottrell le^ified that iniuma produces "disjointed memories" that ait less linear 
than typical memories, including negative memories. According to Dr. Thompson, this is 
inaccurate, and in fact, the opposite is true. That is, according to Dr. Thompson, "traumatic 
memories are generally more fully and completely recollected than non-traumatic memories." 
Although Dr. Hiompson's testimony on this point would clearly contradict Cottreirs testimony 
on the "disjointed" nature of traumatic memories, a contradiction on this point is nol reasonably 
likely to alter the outcome. Fairly considered, Cottrell's testimony on traumatic memories—which 
focused cKfensively on "triggers'' that are likely to bring back the traumatic memories—was 
offered lu explain AK^ purported incomplete memory of events, why she may have previously 
blocked out the abuse, and her sudden recall of the abuse during in encounter with her boyfriend, 
iridecd, the prosecutor used Cottrell's testimony on trauma during closing argument to argue (hat 
-^£"did store [the memory] as a traumatic memory." Because A E purportedly experienced twror 
during A one-time incident of sexual assault, the prosecutor asserted that she stored the memory as 
a traumatic memory, she essentially blocked the memory, and she later recalled the incident when 
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presented with a ^'trigger" while with her boyfriend. In this context. Dr. TTiompson's proposed 
testimony on fraumalic memory would clearly have been lelevanf to A E ' s disjninled memories of 
abuse. But the jury found defendant not guilry of the charge refated lo A E -

In comparison, Cottrell's traumatic-memory testimony had little or no relation to NE, NE 
did not describe triggers, blocked memories, sudden recall, or anything indicative of the traumatic-
type memory that Cottrell described. And the prosecutor did not argue that NE's memories were 
affected by trmnna. To the contrary, the prosecutor contrasted A E ' s one-time tTaumaiic memory 
with a situation—moic akin to NE*s—in which "somelhmg is more frequent, happening regulariy, 
ol̂ en, on a daily or weekly basis,'* such that it may become "moiv normal, wrong, of course, but 
more normal, as part of life." Indeed, although acknowledging IhalNE's memories of abuse were 
not complete in terms of detail or every single act that happened, the pnDsecutor did nof attribute 
this to trauma, but instead asserted that NE could not remember every detail because it happened 
on a regular basis and the events blended together- Cottrell offered testimony on how memories 
of repeated events can become blurred, particularly for children who do not *'use the same markers" 
as adults in terms of time and place io organize their thoughts. He noted that it is not uncommon 
for children to "confuse multiple nccujiences as a similar sort of evenL" But this icstimony on 
multiple Dccuirences blurring in a child's mind had nothing io do with CoHreH's testimony on 
trauma, and Dr. TTiompson's proposed testimony on ir»umaiic memory would be irrelevant the 
charge related to NE- In short, Cottrell's testimony on trauma did not relate to NE, and to the 
extent Dr. Thompson could have chaUenged Cottrell's testimony as related to AE's traumatic 
memories, it is immaterial at this juncture because the jury found defendant not guilty of the 
conduct related to A E . Consequently, the dispute about the fonnation of traumatic memories does 
not establish aieasonablc probability of a different outcome. 

Third, defendant mamtains thai Dr. Thompson could have contradicted Cottieirs 
testimony on the formation of false memories. In this regard, during cross-examinaiion, Cottrell 
testified that Efiectcatjon of false memorres rs possibJc p^icuJarJy young children, hut he also 
testiHcd that it required a "deliberate process," such as "coaching." and that it was not something 
that would "occur on its own," In contrast, in his affidavit, Dr, Thompson stated that there is ample 
research that children can form false memories "without deliberate coaching by an adult/' He 
averred that "source misattribution errors occur on their own without any prompting" as a result 
of things like "overhearing other people's conversations" or "as a result of participating in 
therapeutic liEatment." He also slated that he is "'aware ofno cjEdibie evidence that false memories 
fade nv>rt quickiy than other memoTies." 

Although Dr, Thompson could have contradicted Cottrell's assertion that false memories 
require a deliberate process, such as coaching, failure to present such testimony—and to provide 
additional Cestimony on souree misattribution—did not affect the outcome of trial. To be 
admissible, under MRE 702, expert; testimony needs to be both relevant and reliable. People v 
Kowaiski.m Mich 106, 120; 821 NW2d 14 (2012) (opinion by KELLY. J-), "[Ejxperttestimony 
which does not relate to any issue in Ihe case is not relevant and, er^o, non-helpfuf" Id. at 121 
(quotation marlts and citation omitted). See also People v Vngcr, 278 Mich App 210. 249; 749 
NW2d 272 C200G). For example, in the context of child-sen ual abuse, expen testimony may be 
ofTcrctf for (he purpose of expfarning a specrfrc behavior that the juiy mjght (Ahtrw'tx oonslrue as 
inconsistent with abuse or to rebut attacks on credibility. People v Peterson^ 4S0 Mich 349. 372; 
537 NW2d 857 (1995), But this is dependent on the underlying facts of the particular case in 
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question- Sce/rf. Thatis,"i/;/Kj4ictto/flporrtcdOTcaJCshowthatthevictimdela^ 
the abuse, recanted the allegations, kept the abuse secretive, or was accommodating to the abuse, 
then testimony about that particular characteristic,.. would be admissible to dispel any myths the 
jury may hold concerning that behavior." Id. (quotation marks and citation omitted; emphasis 
added). 

As applied in this case, Dr- Thompson's proposed testimony—that false memories can be 
created in the absence of deliberate coaching by, for example, overiiearing a conveisation, repealed 
questioning, or participating in therapy—is not particularly relevant because there is no underlying 
factual foundation lo support that NE (or A E ) may have formed false memories through source 
misattribution as described by Dr. Thompson- For example, there is no evidence that ( I ) NE or 
A E overheard any converaation about defendant or his conduct with his nieces, (2) they were 
subjected to '̂ repeated questioning" involving improper techniques or a biased interviewer, or (3) 
they engaged in repeated conversations about events that did not occur. In fact, A E and NE both 
expressly denied knowing any of the specific allegations of the abuse that defendant perpetrated 
on his nieces. And the overwhelming and undisputed testimony—from their mother and 
defendant's nieces—was that the nature of the allegations by defendant's nieces against defendant 
were never discussed with K B or A E , At most, NE and A E were asked—without any discussion 
of details—as chlldien whether anything inappropriate happened with defendant, and they said no. 
Nothing in Dr. Thompson's description of source misattribution supports that this sort of brief and 
isolated questioning would or could result in the formation of false memories. Similarly, nothing 
in the record suggests that NE's therapy would or could have caused false memories. On this 
record. Dr. Thompson's testimony on source misattribution is, at most, minimally relevant, and it 
appears highly improbable that such testimony would have affected the outcome of the 
proceedings-

In the context of false memories. Dr. Thompson also asserted, in comparison to CottrclJ's 
testimony that false memories fade more quickly than other memories, that he was not aware of 
any credible evidence that false memories fade more quickly than other memories. Dr, Thompson 
does not. however, state one way or the other whether false memories l^de more quickly, last 
longer, or otherwise differ from true memories in terms of how long they last Unlike with his 
other opinions, Dr. Thompson cites no articles or other sources related to how long fElse memories 
last in comparison to other memories, it appears that he is simply unaware of any research on this 
topic. Dr. Thompson's assertion that he lacks av^^rencss of a specific topic is not particularly 
helpful, and it does not craate a reasonable probability of a different outcome. 

Fourth and finally, defendant contends that Dr, Thompson could have offered testimony 
on "co-witness conformity," a subject not mentioned at all during trial. Considering Dr. 
Thompson's affidavit and the evidence in this case, Dr. Thompson's potential testimony on 
cowitness conformity is not particulariy relevant on the facts of this case, and such testimony 
would riot create a reasonable probability of a different outcome. The testimony at trial was that 
NE and A E did not discuss their abuse by defendant until A E was 17 years old, at which time NE 
was already an adult. Although Dr. Thompson vaguely asserted in his affidavit that cowitness 
conformity has been "well studied" in children and adults, the only detailed information he 
provided related to children under the age of 12, and he ftiled lo explain how—or to what degree— 
it may apply to individuals over the age of 12. Moreover, Dr. Thompson discussed cowitness 
conformity in the context of altering details of memories when children were shown **slightly 
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different" video clips of the same event. N E and A E never claimed to have participated in the 
same event They testified that they were separately abused by defendant. Dr. Thompson failed 
to explain how, if at all, cowitness conformity applies to individuals discussing different events. 

Lastly, it should be noted that NE and A E both disclosed their allegations of defendant's 
abuse to otherpeopfe before discussing them wieh each other. Even ifcowitnessconibrmitycoufd 
have conceivably altered the details of their memories, this charge of recent fabricaiicn—albeit 
unconscious fabrication—is rebutted by their prior identifications of defendanL See MRE 
80t(d)(l)(Bj, Overall, Dr. Thompson's potential testimony on the topic of cowitness conformity 
has little relevance to the facts of this case, and it docs not appear reasonably probable that this 
marginally probative evidence would have affected the outcome of trial. 

In sum, defendant has not established that he was denied the effective assistance of counsel 
OT that a lemand for a Ginther hearing is warranted on the facts of this case. 

B, PR0SECUTX)R1AL MISCONDUCT 

Defendant also maintains on appeal that the prosecutor denied him a fair trial by engaging 
in three impermissible arguments. First, defendant contends that the prosecutor advanced an 
improper vouching argument by asserting (hat Cottrcll's testimony "corroborated" the lestimony 
fromNE and AH. Second, defendant argues that the prosecutor appealed to the jury's sympathies 
and sense of civic duty by advancing a "revictimiiaiion" argument. Third, defendant asserts that 
the prosecutor denied him a fair trial by compering CSC to murder and asserting that dcfcjidanl's 
acts were '*eviL" 

"In order to preserve an issue of prosecutorial misconduct, a defendant must 
contemporaneously object and request a curative instruction." People v Bennett^ 290 Mich App 
465, 475; E02 MW2d 627 (2010). Defendant preserved his argument related to the prosecutor's 
corroboration statement by objecting and requesting a curative instruction. See id. To the extent 
that he sought a mistrial on the basis of the prosecutor's revicvimization argument, his request for 
a mistrial is preserved. See People v Haynes^ Mich App . ; NW2d (Docket 
No. 350125) (2021); slip op at 7. Bui to the extent defendant now contends that alternative relief, 
such as a cutativc instruction, was warranted based on the prosecutor's revictimization argument, 
his argument is unprcserved because he failed to make such a request in the trial court See 
Benneit, 290 Mich App at 475. Likewise, to the extent defendant challenges the prasecution^s 
assertions that defendant's conduct was "evil" or worse than murder, defendant failed to object 
and request a curative instruction in the trial court, meaning that his argument in this reganj is 
unpjeseived. See id. 

Preserved claims of prosecuiorial misconduct arc reviewed de novo by This Court to 
determine whether Ihe defendant was denied a fair and impariMiJ irisl- PeopJe vMann, 2S£ Mich 
App 114, 119; 792NW2d 53 (2010). This Court reviews a trial court's denial of a motion for a 
mistrial for an abuse of discretion. People v Lane, 308 Mich App 38, 60; 862 NWld 446 (2014). 
"The trial court abuses its discretion when its decision falls outside the range of principled 
outcomes." Jd. Unpreservcd issuer are reviewed for plain error, /'eo;?/^ v Com, 49S Mich lOS, 
116; 869NW2d 829(2015). 
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To avoid forfeiture under the plain error rule, three requirements must be met: 1) 
error must have occurred, 2) the error was plain, i.e., clear or obvious, 3) and the 
plain error affected substantial rights. TTie third requirement generally requires a 
showing of prejudice, i.e., that tlie enor affected the outcome of the lower court 
proceedings. It is the defendant rather than the Government v^o bears the burden 
of persuasion with respect to prejudice. Finally, once a defendant satisfies these 
three requirements, an appellate court must exercise its discretion in deciding 
whether to reverse. Reversal is warranted only when the plain, forfeited error 
resulted in the conviction of an actually innocent defendant or when an error 
seriously affected the fairness, integrity or public reputation of judicial pn^eedings 
independent of the defendant's innocence. [People v Carines, 460 Mich 750, 763-
764; 597 NW2d 130 (1999) (cleaned up).] 

*'A 'clear or obvious' error under the second prong is one that is not 'subject to reason^le 
dispute,' " People V Randolph, 502 M'\ch 1, 10; 917 NW2d 249 (2018) (citation omitted). 

"When reviewing a claim of prosecutorial misconduct, this Court must examine the 
pertinent portion of the record and evaluate a prosecutor's remarks in context." People v Callon, 
256 Mich App 312, 330; 662 NW2d 513 (2003). A prosecutor's comments must be read as a 
whole, and the propriety of the prosecutor's remarks depend on the particular facts of the case, the 
defendant's arguments, and the evidence admitted at trial. Id, "Prosecutors are typically afforded 
great latitude regarding their arguments and conduct at trial. They are generally free to argue the 
evidence and all reasonable inferences from the evidence as it relates to their theory of the case." 
Unger, 278 Mich App at 236 (citations omitted). 

I . VOUCHING 

Defendant first contends that the prosecutor impermissibly used Cottrell's testimony to 
bolster the credibility of NE and A E . When discussing witness credibility, a prosecutor may not 
vouch for a witness by implying that the prosecutor has some special knowledge of a witness's 
credibility. Pco;?/e v 77/omas, 260 Mich App450. 455; 678 NW2d 631 (2004). Theprosecutor, 
however, is free to comment on witness credibility and "to argue from the evidence and its 
reasonable inferences in support of a witness's credibility," Bennett, 290 Mich App at 47S. 

In Ihis case, the prosecutor said nothing to suggest any persona] knowledge of credibility. 
Instead, in the portion of the prosecutor's argument challenged by defendant, the prosecutor 
asserted that Cottrell's testimony "corroborated" the testimony given by NE, A E , and defendant's 
nieces. Defendant focuses on the prosecutor's statement that **CottrelJ corroborated a lot of what 
[AE] and [NE], and also the other victims, told you, you know, really in terms of how and when 
children disclose acts of child sexual abuse." When reviewed as a whole, the prosecutor's closing 
argument addressed at length how the testimony of NE, A E . and defendant's nieces compared to 
Cottrell's expert testimony on child sexual abuse and misconceptions regarding sexual abuse, 
including topics like delayed disclosure and explanations regarding memories of traumatic events 
as well as repeated events. The prosecutor also addressed the level of detail in reports of sexual 
abuse, false memories and coaching, and grooming of scTtual abuse victims. Cottrell offered 
testimony on the various topics discussed, meaning that there was an evidentiary basis for the 
prosecutor's argument that thie victims' behaviors and any gaps in their memories were consistent 
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with Cottreirs testimony on the behaviors and memories of victims of child sexual abuse. See 
Unger, 278 Midi App at 236. 

Nevertheless, defendant maintains that the prosecutor's argument was improper because it 
would be impermissible for Cottrell to vouch for the victims' credibility, and it should, therefore, 
be impeimissible to use Cotirell's testimony to bolster the victims' credibility. In making this 
argumenU defendant relics on PeojAt v Thorpe, 504 Mich 230, 259; 934 NW2d 693 (2019), for 
the proposition thaC an expert in chifd sexual abuse cannot vouch for a vidim 'scr^ibLJily by, for 
example, testifying about the percentage of children who lie about sexual abuse. See also PeofAe 
V McFarlane, 325 Mich App 507, 521 -522; 92fi NW2d 339 (2018), To be clear, in relying on 
Thorpe, defendant does not contend that Cotrreil impermissibly vouched for the victims or 
otherwise offered improper testimony on credibility or defendant's guilt. Instead, defendant 
maintains that the prosecutor misused Cottreirs otherwise proper testimony during closing-
Defendant's argument lacks meriL 

It is well recognized that, as occurred in this case, "the prosecution may present evidence, 
if relevant and helpful, to generally explain the common postincidenl behavior of children who are 
victims of sexual abuse." Peterson, 45D Mich at 373, Moreover, "it]he prosecution may, in 
commenting on the evidence adduced ti trial, argue the reasonable inferences drawn from the 
expert's testimony and compare the expert testimony to (he facts of the case/' Id. This is precisely 
what occurred in this case. When the prosecutor's argument about Cotirell is read as a whole and 
in context, the prosecutor permissibly compared Cottreirs testimony to the facts of this case to 
explain the delayed disclosure of abuse, matters related to memory and ^triggering" events, and 
other issues relevant to the behaviors of NE, A E . and defendant's nieces. This was proper under 
Petersofi. 

Rather than consider the prosecutor's argument as a whole, defendant reads the word 
'̂corroboiaied'̂  in isolation and asserts that the use of ihe word "corroborate '̂ wa^ an attempt to 

use Conraira testimony for improper vouching purposes. But even if use of the term 
'̂ corroborated" was inarttUI, this isolated comment in an otherwise proper argument about 
Cottrell*s testimony does not warrant reversal of defendant's conviction. Sec People vBrownridge 
fOrtflemanc/J.2l7MichApp210, 216; 602 NW2d 584 (1999). Moreover, although the trial court 
denied defendant's request for a specific curative instruction, the trial court properly instructed the 
jurors that they alone must decide the facts of the case and witness (redibility^ Ihey must decide 
the case on the evidence properly admitted, the lawyers' statements and arguments were not 
evidence, and the jurors did not have to believe an expo's opinions. "Jurors arc presumed to 
follow their insLruelions, and instructions are presumed to cure most errors." People v Abraham^ 
256 Mich App 265. 279; 662 NW2d 836 (2DD3). On the whole, there has been no assertion that 
Cottrell's testimony actually constituted impennissiblc vouching tesiimony under Thorpe; the 
proseculor prcpcrjy compaied the behav)or o f K E and AEloCoiffeJrsiesiimony as allowed under 
Peterson', and a property instructed jury considered the evidence against defendant. Defendant 
was not denied a fair and impartial trial. See hfann,2'i% Mich Appal 119. 

2. REVICTlMiZATlON 

Defendant also argues that the prosecutor improperly appealed to the jurors' sympathies 
and sense of civic duty by arguing that A E andNE &ced "revictimhatlon" as a result of having to 
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appear at trial. According lo defendant, the trial court abused its discretion by denying his motion 
for a mistrial or, at a minimum, the trial court should have sua sponte taken some action lo address 
the issue. The prosecutor's revictimization argument was made during rebuttal, in the context of 
the prosecutor's more general assertion that NE and A E had no reason to lie. As described earlier, 
the prosecutor repeatedly stated that A E and NE were being reviclimized by testifying at trial and 
that revictimization weighed against any suggestion that they were not testifying truthfully. The 
prosecutor also had a PowerPoint slide on the subject. Trial counsel objected, and the irial judge 
gave a contemporaneous instruction to the jury about the use of the word "victim" during the trial. 

Considering the prosecutor's arguments as a whole and in context, we initially note that 
the prosecutor generally couched her revictimitation argument in the context of a credibility 
discussion and an assertion that NE and A E had nothing to gain and no reason to lie by making 
allegations against defendant. Prosecutors are "generally free to argue the evidence and all 
reasonable infeiences from the evidence as it relates to their theoiy of the case," Unger, 278 Mich 
App at 236. And a prosecutor may comment on witness credibility and argue, based on the 
evidence, that a witness had no motive to lie. Thomas, 260 Mich App at 455-456. 

That said, a prosecutor should not *'invite[] jurors to suspend their powers of judgment and 
decide the case on the basis of sympathy or civic duty," Lane, 308 Mich App at 66. In this case 
in particular, the prosecutor exceeded the bounds of proper argument by arguing that NE and A E 
faced revictimization as a result of the trial and byassertingthatthey would be revictimized i f they 
were not believed. See Unger-y 278 Mich App at 237. Such an argument constituted an improper 
appeal to the jurors' sympathies. See id. Indeed, as framed by the prosecutor in this case, NE and 
A E were "revictimiMd" by defendant's exercise of his constitutional right to a trial, including his 
right to confront the witnesses against him. That is, the prosecutor argued that NE and A E had 
been revictimized because they came to court, saw defendant, and answered questions before the 
jury. As argued by the prosecutor, the jury itself was part of the problem because NE and A E 
faced the risk that "they won't be believed" and that too would constitute re victim ization. 
Ccrlainly, appearing at trial to testify, particulariy about a painful topic like sexual abuse, can be a 
difficult experience. But it is nevertheless true that a juty's determination of guilt must be based 
on the evidence, not sympathy. These kinds of revictimization arguments—asserting that victims 
should be believed because they have been revictimized by a trial or because failure to believe 
them would revictimize them—are improper attempts to arouse the jury's sympathies. See id. 

Although the prosecutor's argument was improper, relief is not warranted on appeal. First, 
to the extent defendant sought a mistrial, and argues on appeal that a mistrial should have been 
granted, a mistrial was not warranted because revictimization arguments—while improper—can 
be addressed with a curative instruction. Sec id. Second, even though defendant did not request 
a curative instruction or propose any particular language for an instroction, the trial court sua 
sponte instructed the jury that the lenn "victim" may not be an appropriate description for the 
complainants in this case, making clear thai NE and A E were not Sficlims" simply because they 
had made allegations and appeared in court. The trial court also specified that the jury decided 
issues of credibility and that the jury did not have to accept the prosecutor's arguments. Third, 
aside from this contemporaneous instruction on "victims" and issues of credibility, the trial court 
also provided standard jury instroction on assessing credibility, not letting sympathy influence the 
jury*a verdict, and that the lawyers' arguments were not evidence. Jurors are presumed lo follow 
their instructions, and these general instructions, particularly when coupled with the trial court's 
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more specific instruction on *• victims," alleviated the prejudice to defendant S e c F o u r t h , in 
concluding that the instructions were sufficient to cure any prejudice to defendant in this case, it 
again bears noting that the Jury found defendant not guilty of the charge related to A E . Clearly, 
notwithstanding the prosecutor's improper revictimization argument, the Jury understood its role 
in assessing credibility and had no qualms about disbelieving one of the alleged victims. On this 
record, the prosecutor's improper revictimization argument did not deny defendant a fair and an 
impartial trial. See Mfjjrn, 288 Mich App at 119. He is not entitled to relief on appeal 

3. NATURE OF T H E OFFENSE 

Defendant also argues that the [wosecutor erred by (1) comparing child sexual abuse to 
murder, and (2) describing defendant's conduct as "evil" and noting that it "doesn't get much 
worse" than what defendant did in sexually abusing children who trusted him. Considered in 
context, the prosecutor's arguments in this regard were not improper. The prosecutor did nol inject 
into trial issues that were broader than defendant's guilt or ask the Jurors to suspend their judgmeni, 
but urged the jury to convict defendant because the evidence established that defendant was guilty 
of egregious acts. These arguments focused on the evidence were not improper. See People v 
Hoffman, 205 Mich App 1. 21; 518 NW2d &17 (1994), Further, although the pnMccutor used 
"hard language," this was not improper during closing. See People v JJllah, 216 Mich App 669, 
678; 550 NW2d 56S (1996). Even assuming arguendo that there was error, defendant would not 
be entitled to relief on appeal becausedefendant failed to objea and atimely objection and curative 
instmction could have alleviated any potential error. See Unger. 21% Mich App at 237. 

C. COURTROOM DISTURBANCE 

Next, defendant argues that he was denied a fair trial when A E became emotional during 
her testimony. Defendant describes the incident as an "emotional breakdown,'̂  and he asserts that 
AE's "loved ones rushed to the wimess stand to comfort her." Defendant failed to object in the 
trial court or request a curative instruction or other relief Nevertheless, on appeal, defernlant 
argues that the trial court should have sua sponte polled the jurors regarding their impartiality and 
issued a curative instruction related to AE's outburst. Defendant failed to laise this issue in the 
trial court, so it is unpreserved and reviewed for plain error. See Jackson, 292 Mich App at 592. 

Factually, defendant's argument relates to a recess taking during AE's direct-examination 
testimony. White being asked about the incident of sexual abuse allegedly perpetrated by 
defendant, A E began to cry and the trial court ordered a recess. Following a short recess, trial 
reconvened and A E continued her testimcmy. Defendant made no objecdon during these events, 
and defendant did nol request a curative instruction, a mistrial, or any other relief This is the 
entirety of the incident as reflected in the original record that fomis the basis for our review. See 
MCR 7,2I0(A)-

Defendant has not established plain error in the trial court's decision to call a recess when 
A E became emotional during her testimony- "It Is well established that the trial court has a duty 
to control trial proceedings in the courtroom and has wide discretion and power in fulfilling that 
duly." People y Biddies, 316 Mich App 148, 153; 896 NW2d 461 (2016). The trial court's 
authority to insist that a case is tried in a proper and orderly manner includes discretion in 
respoiHJing to outbursts in the courtroom. See People v !nmait, 315 Mich 456,473-474; 24 N W2d 

-14-



176(1946). Emotional reactions byvictlms and others have been described as a "natural" response 
to reliving events during trial, 99 A L R 6th 113, and depending on the facts of a case, evidence of 
a victim's **emotional state" may actually be relevant to evaluating a victim's credibility or the 
weight to give testimony by others who have described the victim's emotional state following a 
crime, see People v Shorter, 324 Mich App 529, 541 j 922 NW2d 628 (2018), At that same time, 
there is a risk that "̂ such emotional n^actions may be unfair to the defendant, as the jury may convict 
the deferHJant not on the basis of actual evidence but on the basis of mere sympathy with the 
victims." 99 A L R 6th 113. 

As one example of an emotional outburst and the trial court's response thereto, in People 
V Gonzales, 193 Mich App 263,264-265; 483 NW2d 458 (1992), the victim had an "outburst" 
during cross-examination by defense counsel and exclaimed: "1 have never slept with the scum 
and what happened to me is noX ri^t, and Vm through cooperating with you; do you understand 
me? He'sanasshole, murdereT,and I don*t care if I blewlhiscasc." The defendant moved for a 
mistrial or, in the alternative, for a curative instruction. Id- at 265. The trial court denied the 
mistrial but read a curative instruction to thejury, and this Court found no error on appeal. Id. at 
265-266. Another example of a courtroom disturbance may be found in People v Bander, 269 
Mich App 174,194-l95i712NW2d506 (2005), overruled in part on other grounds as recognized 
in People v Burns, 494 Mich 104, 112-113; 832 NW2d 738 (2013). That case involved a 
"courtroom outburst by the victim's brother," who yelled that the defendant had "killed his sister." 
Id. Thedefendant moved for a mistrial, which the trial court denied. M a i 194. The trial court, 
however, took other steps to preserve defendant's righltoafairand impartial trial, which Included 
asking the jurors if they could disregard the outburst and remain impartial as well as instructing 
the jury that theoulburst was not evidence, M a t 194-195. 

In this case, in response to A E ' s crying on the witness stand and her request for her 
medication, the trial court promptly called a recess and removed the jury from the courtroom. 
Unlike in Gonzalez and Bauder, defendant did not object or move for a mistrial or request any 
other action, such as a curative instruction or questioning thejury. Yei, on appeal, defendant now 
claims that the trial court should have sua sponie undertaken such action. But in the cases on 
which he relies—e.g., Gonzalez and Bauder—the defendants objected to the outbursts and 
requested relief. Defendant cites no authority for the proposition that the trial court was reqtiired 
to sua sponte poll thejury or issue a curative instruction when A E became emotional on the stand. 
See generally People v Rice, 235 Mich App 429. 444; 597 NW2d 843 (1999). 

Defendant also cites no authority for his assertion that the recess called by the trial court 
was categorically inadequate to address any potential prejudice. As noted, the trial court has wide 
discretion in controlling and maintaining order in the courtroom. Sec Inman, 315 Mich at 473-
474; BtddleSy3]6 Mich App at 153. In this case, the trial court exercised that discretion by calling 
a recess and removing the jury from the courtroom when A E became emotional. The trial court 
was in the best position to assess A E ' s emotional demeanor and any potentially prejudicial effect 
on the jury. See generally People v Alters, 258 Midi App 578. 588; 672 NW2d 336 (2003); 
People V Lee, 212 Mich App 228,251; 337 NW2d 233 (1995), By the same token, the trial coun 
was in the best position to determine the appropriate response to AE's emotional testimony. In 
the absence of an objection by defendant or any other reque^ for relief, defendant has not shown 
plain error in the trial court's decision to call a recess rather than sua sponte polling thejury and 
issuing a curative instruction. 

-15-



In concluding that defendant has failed to show plain error, three additional points warrant 
mention- First, althougji the trial court did not issue a curative instruction during A E ' s testimony, 
the trial court did instruct the jurors that they "must not let sympathy or prejudice inlluence [their] 
decision.'' "Jurors are presumed lo follow their instructions, and instniclions arc presumed to cure 
most errors." Abraham, 256 Mich App at 279. Second, although defendant now contends that 
A E ' s outburst prejudiced him, at trial, defense counsel used AE's outburst to the defense's benefrt 
during closing arguments, contrasling AE's "very emotionar* testimony with her "calm, normal'* 
denreanor when speaking with Chf^d^c^'s Protective Services, indeed, as defense counsel 
evidently recognised, depending on the facts, a witness's emotions may be relevant to assessing 
credibility, SWorwr, 324 Mich App at 341, and outbursts may be jusi as likely to impugn credibility 
as to bolster it. Particularly in view of counsel's use of this incident to benefit the defense, and 
considering the record before this Court, defendant has not established that he was jatsjudiced by 
AE's outburst- SecPeopie vDixofj-Bey.32\ Mich App490, 511; 909 NW2d45g (2017), Third, 
the jury ultimately returned a verdict of not guilty wifli respect to the charge related to A E . That 
the jury returned a not-guilty verdict on this count is a very strong indication that the jury was not 
swayed in the prosecution's favor by AE's emotional outburst and thai the incident did not affect 
the outcome of trial For all these reasons, defendant has not shown plain error, and he is not 
entitled to relief on appeal. 

Finally, we note thai, on appeal, defendant attempts \o expand the record by attaching an 
affidavit—from an intern wiih the public defender's oflice who attended defendant's trial—to his 
bxief on appeal. This aHidavii, however, was never presented in Ihe lower court, and defendainl 
maynoinowexparwl the record on appeal. Sec People v Powell, 235 Mich App 557, 561 n 4; 599 
NW2d 499(1999). Indeed, defendant has made no effort to move for the expansion ofthereconi 
on appeal or to seek an evidentiary hearing to develop a factual record on this issue. See People v 
Elsforj, 462 Mich 751. 762; 614 NW2d 595 (2000). Nevertheless, we have reviewed this affidavit, 
and even if this affidavit is considered, we would conclude that defendant is not entitled to relief 
on appeal. 

D. CUMULATIVE ERROR 

Defendant also Argues that the claims of error we have already discussed^—even if 
insufficientto merit relief individually—entitle defendant to a new trial ifconsldeiedcumulatively-
*The cumulative efftci of several errors can constitute sufficient prejudice to warrant reversal even 
when any one of the errors alone would not merit reversal, but the cumulative effect of the errors 
must undermine the confidence in the reliability of the verdict before a new trial is granted " 
People vDobek, 174 Mtch App 58. P06; 732 NW2d 546 <2007), "Pn making (his detcrminatton, 
only actual errors are aggregated to determine their cumulative effect," People v Bahodo, 448 
Mich 261. 293 n 64; S3t NW2d *59 (1995), In this case, as we have discussed, defendant's only 
claim of error with merit relates to the prosecutor's revictimiMtion argument, which improperly 
appealed to the jurors" sympathies- And, as already discussed, this error did not, on its owm, 
warrant a new trial. Given thai there is only one actual error and thai error does not warrant 
reversal, defendant has not shown that the cumulative effect of multiple errors warrants relief on 
appeal. See Dotei. 274 Mich App at 106-
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E. PRESENTENCE INVESTIGATION REPORT 

Nexl, defendanl challenges (he informfllion included m his presentence investigation 
report Specifically, defendant a s s ^ lhat information relating lo A E ' s aJtegations—as recounted 
in the agent's description of events—should be stricken from the presentence investigation report 
because it relates to acquittedconductandit is simply not relevant Although defendant preserved 
this issue by raising it in his motion for remand filed with this Court, he did not raise this issue at 
sentencing. See MCR 6.429(C); People v Lloyd, 284 Mich App 703,706 & n i ; 774 NW2d 347 
(2009). Accordingly, we do not have a trial-court ruling to review. Thus, we must address this 
issue in the first instance akin to de novo review. 

As noted by defendanl, the agent̂ s description of the offense in the presentence 
investigation report includes a summary of events related to A E as well as NE, specifically 
detailing A E ' s disclosures during the Cbildren's-Protective-Services investigation, her allegations 
against defendant, and her disclosures to NE, which resulted in NE also coming forward to speak 
with authorities about defendant's abuse. The presentence investigation report also clearly states, 
however, that defendant was found not guilty of Count 1—the charge related to A E . 

Defendant is correct that "a sentencing court may not rely even in part on acquitted conduct 
when imposing a sentence for the defendant's conviction." People v Slokes, 333 Mich App 304, 
310; 963 NW2d 643 (2020). It does not follow, however, thai information about acquftted conduct 
cannot appear in a presentence investigation report. As explained by this Court; 

[A] sentencing court may review a [presentence investigation report] containing 
information on acquitted conduct without violating i ' f c^^ ] so long as the court docs 
not rely on the acquitted conduct when sentencing the defendant. Beck supports 
this conclusion. In Beck, our Supreme Court remanded for lesenlencing because 
the sentencing court unquestionably "relied" on acquitted conduct for its sentencing 
decision, A sentencing court that reviews a [presentence investigation report] that 
merely contains information about acquitted conduct, however, does not 
necessarily rely on such information when sentencing a defendant There must be 
some evidence in the record thatthe sentencing court relied on such information to 
warrant finding a Beck violation. Had the sentencing court specifically referenced 
acquitted offenses as part of its sentencing rationale, a Beck vioiation would be 
apparent But when [presentence investigation reports] prepared by the Department 
of Corrections merely refer to an acquittal by a jury of offenses in a separate case, 
and the sentencing court does not refer to or expressly rely upon such acquitted 
offenses as part of its sentencing rationaTc, this Court cannot conclude that the 
sentencing court committed a Beck violation because such a conclusion would rest 
on speculation that acquitted conduct influenced the sentencing court's decision. 
[Jd. at 311-312 (citation omiued).] 

People vBeck, 504 Mich 605,618; 939NW2d 213 (2019), 
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Under Stokes^ information about A E need not be stricken from Ihc jsesentencc 
invesligatjon report merely because it involves acquitted conducts Defendant docs not argue on 
appeal, and the record docs not suggest. Ihat die trial court rcJied on the infom^aiion related to A E 
when sentencing defendant. A b s ^ some indication that the thai court improperly relied on this 
mforrnatiori.dcfCTTdanl cannot show eow regaled 10 Acqaf Stad. 

Although acknowledging this Court's decision in Stokes, defendant asserts that Stokes is 
not dispositive of his arguments because Stokes did not address whether information related to 
acquitted conduct is relevant- Infoitnation Ihat is irrelevant or inaccuiate should not be included 
in (he presentence investigation lepon. See People v iVatlawski, 2B6 Mich App 634, 690; 7S0 
NW2d 321 (2009). But it is also true that the scope of the presentence investigation report, as an 
in format ion-gathering Tool, 5s "necessarily broad." Morahr v Mich Parote Bd, 260 Mich App 29, 
45-46; 676 NW2d 221 (2003). Under MCR 6.425(A)(1)(b), the presentence investigilion report 
must include "a complete description of the offense ami the circumstances surrounding it'' 
(Emphasis added). Information regarding the investigarlon of an oFTcnse forms part of the 
circumstances surrounding an o^ensc, and such information is not excludable meiely because the 
investigation also involved other crimes- That is, as detailed in the presentence investigation 
report, it was A E ' s allegations of abuse that prompted Ihc Involvement of Children's Protective 
Services and the police, and it was A E ' s disclosure to NH and the authorities' investigation into 
AE's aifegattons chat prompted NE's own dtseJostrrci of the abuse thai eortsiflutcs the bask^ for 
defendant's conviction- In this context, the investigation of A E ' s allegations—as the catalyst for 
and pan of—the investigation of NE's complaint against defendant formed part of the 
circumstances surrounding the offense. This mfonnation was property included in the broad scope 
of the presentence investigation report under MCR 6.425(A)(1)(b). Thus, defendant is not entitled 
to a remand to have information related to A E struck from ihe presentence investigation report 
Having concluded that there was no error in the inclusion of this information in ihc presentence 
investigation reporl, wc also conclude that any objection from trial counsel would have been futile 
and^ therefore, cannoi establish ineFf«:iivc assistance of counsel. See Thomas, 260 Mich App 
at 457. 

F. L IFETIME ELECTTRONIC MONrrORfNG 

Lastly, defendant argues that the trial court erred by subjecting defendant to lifetime 
electronic monitoring. According to defendant, the impotilion of lifetime electronic monitoring 
in this case violates ex post facto pn^hibitions, it jequired facl-finding by Ihe jury to determine Ihc 
date of his offense, and it was improper beeause defendant was not given notice that he could be 
subject to lifetime electronic monitoring. The prosecutor agrees, conceding thai NE*s trial 
testimony docs not defmitively establish that the sexual abuse occurred before August 28, 2006, 
the effective date of 2006 PA 169 which enacted die lifetime-cleclronic-monitoring penalty. 
Defendant failed to raise this issue at Ehe trial-couit level and, therefore, it is unpiescrved and 
reviewed for plain error See/'e<v>/e v £ ( j r U 9 7 Mich App IW, 111; 822 NW2d 271 (2012), a f fd 
495 Mich 33 (2014), 

As already recognized by (he Michigan Supreme Court lifetime electronic monitoring is 
''on additional punishment and part of (he sentence itself when required by the C S C - l or CSC- l l 
siatutes." FeoplevCole.m Mich 325, 336;817NW2d497 (2012), As punishmeni, the addition 
of the lifetime electronic monitoring to the sentencing scheme for CSC-1 constituted an increase 

-18-



in punishment subject lo cKposl facto prohibitions. See People v Wiiey^ 324 Mich App 130,153-
154; 919 NW2d S02 (201S). NE testified that defendant repeatedly sexually abused NE between 
2004 and 2008, but NE could not specify when any single instance ofsexual abuse occurred. Thus, 
the prosecutor ^ilcd to establish that any instance of sexual abuse occurred before August 2S, 
2006- Thus» lifetime electronic monitoring would be an impcrmissibEe ex post facto punishment. 
This error was plain and it affected defendant's substantial rights. Accordingly, we remand with 
instructions to amend defendant's judgmeni of sentence to remove the iifetime-electronic-
monitonng requirement. Having concluded that defendant is entitled to relief on ex-post-fado 
grounds, we find it imnecessary lo addjcss defendant's additional argument related to lifetime 
eleclronic monitoring. 

I l l , CONCLUSION 

We affirm defendant's conviction and deny defendant's motion lo remand. We remand to 
the trial court solely to correct the judgment of sentence lo strike the imposition of lifetime 
electronic monitoring- We do not retain jurisdiction. 

!%i Michael J , Riordan 
/s/Kirstcn Frank Kelly 
Is! Brock A. SwaiizJe 
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