TITLE PAGE

INSTRUCTIONS: This application Is for use in criminal appeals only. If you are appealing a Court of Appeals
decision invohing a civil action, vse the form designed far that appeal type. Answer each guestion completely and
add more pages if necessary.

iN THE MiCHIGAN SUPREME COURT
PRO PER CRIMINAL APPLICATION FOR LEAVE TO APPEAL

| am appealing a Court of Appeals decision that affirmed my conviction{s} and sentence(s) in whole or
in part, affirmed the trial court's denial of my motion for relief from judgment, or denied my application
for leave to appeal in that court.

PECPLE OF THE STATE OF MICHIGAN. Supreme Court No.

ilsa+r brlanky
Piaintiff- Appeilee,
v Caurt of Appeals No,_353 U9

fGee Court of Appaals decision)

STeveEr |ee Nﬁu T . TrisiCourtNo. i - 8032258 —~ | ¥ o
{Prutt yOun’ R} (See Dot of Apoaals decision or PSIR)
Defendant-Appellant.

| am currently incarcerated in 2 Michigan, federal, or other state correctional facility. @/‘I'ES D No

If Yes, provide the name and address of the correctional facility:

(rus Harfi&eD (orneeNovaAl FaciuTY

(Pt nueme of covrectaotd Tacility]
It £, BepcHER ST,

(Prenl streel address of ooreciandl facildy)
ADRUAR, M| yg2r|

[Peank city, stars and zip code of correctional facilivg

FILING DEADLINE; For incarcerated persons, the application will be accepted as timely filed by the
Supreme Court if received on or before the 56-day filing deadline or if it bears a date stamp from the
correctional facility on or befare the filing deadline and {1) the case involves a criminal appeal, (2) you
are incarcerated, {3} you are acting without an attorney, and (4} you include a sworn statement
identifying the date the papers were given to the correctional facility for mailing te the Court and
indicating that first-class postage was prepaid. MCR 7.305(C){4}).

For persons who are nat incarcerated, the application must be received by the Supreme Court on or
before the 56-day deadline or it will be rejected as untimely. No extensions can be given to the filing
deadline.
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CRIMINAL PRO PER APPLICATION FOR LEAVE TO APPEAL {cont.)
STever Lee MopTELZ

(Poarnt your name;

 Appellant  Court of Appeals No. 33119

INSTRUCTIONS: In the sections below, write out those issiies you want to raise in the Supreme Court that were

raised in the Court of Appeals in either a brief prepared by your attormey or a supplemental brief that you
prepared. To raise new issues, go to page 8.

ISSUES RAISED IN COURT OF APPEALS

ISSUE I

A, Write the issue exactly as it was phrased in the Court of Appeals brief,
TRUAL Gowws SEL WAL (HEEFELNVE Fak FAlLie T Cousulr om LaiL A
ExPERT (o rogsS To  Reber TVE PRefécuTios [ ENPERT oITWES RELARDIV
ALt Sézum ABugE DICLLETUAE Aup TREAT+80T,

8. The Court should review the Court of Appeals decision on this issue because: (Check all the boxes you think
apply to this issue, but you must check at least 1.)

I [J1. Theissue raises a serious question about the legality of a law passed by the legistature.
[J2. The issue raises a legal principle that is very important 10 Michigan F-

[V[3. The Court of Appeals decision is ciearly wrong and will cause matenal injustice ta me.

[J4. The decision conflicts with a Supreme Court decision or another decision of the Court of Appeals.

€. Explain why you think the choices you checked in "B apply ta this issue. List any gases and state any {acts that
you want the Supreme Court to consider even if they were nat included in your Court of Appeals brief. If you

think the Court of Appeals mixed up any facts about this issue, explain below. If you need more space. you
may add more pages.

VEAL WeRe purtefions Fiads i IHe Tesprony oF THE fRoSécurion’y
By ferT DITHESS,  RLLubisG-  THE JEALRUTALE BF DELAYED
I}lsansmze-;J. TrAura fRoJULIBL DisTonsTED HMEMHbRIES AND AL
ERRpPEDLS (LAY Aoy FAavse  HEroRies ZEQuuaqur A
PELiBERATE Process, sueH  As LoAeH 10, HAD TRIAL (pnSEL

I CALLED A EXPEAT WITMESS HE wourd Have Relurzd
THESE 1D CoRREer LLAsHS, Resuriipt 1P A ReasoiabdL g
PRo®BABILITY of ACBLUTTAL..
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CRIMINAL PRO PER APPLICATION FOR LEAVE TO APPEAL {cont.)
STevers Lee Howrez , Appellant  Court of Appeals No,_353119
(PN yous NIl

ISSUE IIl: -

A, Write the issue exactly as it was phrased in the Court of Appeats brief,
MR, Piou]’kl WAL DEEd A FaiA TRIAL wPEM e Phssgcure
WM PROPERLY CHARALTER Y 24D IHorAS faTrRELL'S £XFPEAT FEsrirony NS
CotfsBoraTion 8/ FHE LomPrAdAnTS’ SToRias, fuRIWER, Y€

TRIAL lowlTs REFLucAL 1o otVE A LuRAIIveE WETRumcTor] wAS
REVERSI Bk £RRoR .,

B. The Court should review the Court of Appeals decision on this issue because: {Check all the boxes you think
apply to this issue, but you must check atizast 1)

[Ji. The issue raises a serious question about the jegaiily uf 3 law pessed by he legislalue.
2. Theissue raises a fegal principle that is very important to Michigan law.
Eﬁ. The Court of Appeals decision is clearly wrong and will cause material injustice to me.

(4. The decision conflicts with a Supreme Court decision or another decision of the Court of Appeals.

€. Explain why you think the choices you checked in "B” apply to this issue. List any cases and state any fagts that
you want the Supreme Court to consider even if they were not included in your Court of Appeals brief. If you

think the Court of Appeals mixed up any facts about Lhis issue, explain below. If you need more space, you
may add more pages.

PeChusk oF s qPRoPen. (HakA CTER JiA Dop oF TESI HowY
BY AV LupPer; wiTwESS As (oRROGORA WL, THE Lopgfs arraris’
TESTI Howd  1As  1RPLICITLY OrVER WEILHr Har wwiAircy
AR LTRD THE TRIAL, FURTHERMDRE  THE (orpF's JAiculid

o (ive A (uRATIVE SiAneTlonr] Oopfouuned e '
farr of THE [RoSeCLTDR'S ERRoMEOLS ARGLUHEST

BéLausE DF 7B ERROR, MR HMepi€z 1S &wiTILED
o A pPEW TRIAL,

Page 4
Updated April 2037 -wii-




CRIMINAL PRC PER APPLICATION FQR LEAVE TO APPEAL (cont.)
Steven Lee HowTeET

{PTINL you RAmEg)

, Appellant  Court of Appeals No._353211 9

tSSUE Ik
A. Write the issue exactly as it was phrased in the Court of Appeals brief,

Mil, Mowrez WAS DEIED A AR TRIAL wHene TWE (orA ARG
WITLESS MHAD AL EHMoFoAL  BREANDIDWE) Aup HEAL louéd

O ES RuiHEd To Tk WITWESS S 7D lorilorT Mea 10

FROOT pF FHe Junry AMD THE TRIAL lowupy 01D Mo Thmit- T2
Cule IHe ERA0R

B. The Court should review the Court of Appeals decision on this issue because: [Check alf the boxes you think
apply to this issue, but you must check at {east 1)

£11. The issue raises a serious question about the legality of a {aw passed by the legistature.
2. The issue raises a legat principle that is very important to Michigan faw.
@i, The Court of Appeals decision is clearly wrong and will cause material injustice to me.
[34. The decision conflicts with a Supreme Court decision or another decision of the Court of Appeals.

C. Explain why you think the choices you checked in "B" apply to this issue. List any gases and state any facts that
you want the Supreme Court to consider even if they were not included in your Court of Appeals brief. If you

think the Court of Appeals mixed up any facts about this issue, explain below. If you need more space, you
may add more pages.

THE ERfofi. HERE 55 uoFprg, FRST, T Julols #TEA WITLIESS 1094- A EMDTIONA
SUTBURST Ad MNop -Wir esSs £S5 APPROALHINr TE o)1 TWESS A wel&

NEVER QuESTIONED BEFORE Refrertride- JHE Pho@ELHIVGS 7 THEY boucd
STiLe. BE IHPARTIAL APTER WITWESSHOL. Suck As EHoTlowiawy

I (HARLED AVD (dAoTiC SLeve. SELopd, FHE TRrAL (DURT fhuED
T fvE A (URATIVE weTRu Cipr. DdugL TO JYE iKW CIDERT
ITSELE, AD THE TRiaL C(ouRT ABDscATING 103 RESSH0S 181047y
7> LwES Fop THE TufofRs P A 5iTuATlop Like ,WJ_,E THE
LMIRDESS AND WTEGRITY OF JTHE PROCEEDNINS sRE DAMALED
WHERE THe SPecTACLE AUD ITS HapbLiDg DEPRIVED FIR. HonTkT
OF Bver JHE PoSSiBILiTY of A FAIR TRIAL. EXACER BATIIG-
THe DarAl-€ FutTHer, THE SPECTACLE 10AS FRor A
WITIESS OF WHOSE ALLEGATIONS MR, Hop Tz AAS
I AOUWITTED . A péw TRIAL wWITHoWT THESE HioHof FReTie pres At
THEATRILS 15 JHE [#IA A JisT FEIEDY.

Updated Aprle 2017
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CRIMINAL PRC PER APPLICATION FOR LEAVE TO APPEAL {cont.)

_SE“‘E” Lef MowTeEz ,Appellant  Court of Appeals No._353 Hq
{Print youu name)

ISSUE iv:

A. Wirite the issue exactly as it was phrased in Lhe Caurnt of Appeals brief.
HA. Moptez wias Démien A FAIR TRUAL Wil Tie AacecuTba AfeaLed ™ THE
Tuaw's SymPamues AW Jesse oF Qe bury ¥ Lresie ARHuHEMT, Tig |
TRIAL LoukT ERped 1M DesYie MR, MopTez's Moriop) FR A HISTR:AL
Ave FajuiPi- To Do APMYTHIPGL- To AbLALST 78& £ARDR,

B. The Court shauld review the Court of Appeals decision on this issue because: {Check all the boxes you think
apply to this issue, but you must check at least 1.)

1. Theissue raises a serious question about the legality of a law passed by the legisiature.

(2. Theissue raises alegal principte that is very important 10 Michigan law.

IEE!_ The Court of Appeals decision is clearly wrong and wil! cause material injustice 1o me.

[J4. The decisian conflicts with a Supreme Court dedision or another decision of the Court of Appeals.

€. Explain why you think the choices you checked in "B” apply to this issue. List any cases and state any facts that
you want the Suprame Court to consider even if they were not included in your Court of Appeals brief. If you
think the Court of Appeals mixed up any facts about this issue, explain below. |f you need more space, you
ray add maore pages.

Av wiTApel oF MRok€tuTomar MistepDucr Thok Fuace wWHED N
PRoSEcuTOR 1mPLIED THAT THe Jury MEHBERS, 1F PIEYT DOVT ‘
FeLleve THe ComfrLpminAanTg’ TTeR1ES, wouch Ae VREwm L 41 2l
e, s Swewt vt THEIR snPanriaciTY WINPT ACtuSATIoN
MWD SHAME, W ADDITIen, THE PAoFEuTbA JufECT LELY UILIEED |
MR HowTEL BY SW1BL WS Missep lames vERE e’ Al
“worSe FHAM Mukp gl " CLEARLY APPEALIUL Tb ExpTIon) RATHER
| Wap ALl THE ERMPLyresT  of THESE wMETMCAL TRLIILS, ‘
Avb  THE Coukl's ABulE 0L DiscrETTop) ¥ DEnYirds A RERuesTED
MISTRIKL, WARRANTS D LAAnFIRe- of A peu), Ak, TRIAL,

Fage &
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CRIMINAL PRO PER APPLICATION FOR LEAVE TO APPEAL [cont.)
STever LEE HowTer

, Appellant
[PranE your name)

Court of Appeals No._ 353119

UE v

A Write the issue exactly as it was phrased in the Court of Appeals bref.

INBrIBU ALY AVBEA. LuratATIVELM, ME Adove CLminS Exlne MR,
MO TREZ 7> A pEnl TRiAL.

B. The Court should review the Court of Appeals decision on this issue because: (Check all the boxes you think
apply to this issue, but you must check at least 1.)

[J1. Theissue raises a serious question about the fegality of a law passed by the legislature.
E‘ﬁ. The issue raises a legal principle that is very impartant to Michigan law.
L34 The Court of Appeals decision is dearly wrong and will cause material injustice to me.

[J4. The decision conflicts with 3 Supreme Court decision or another decision of the Court of Appeals.

€ Explain why you think the choices you checked in “B” apply to this issue. List any c3ses and state any facts that

you want the Supreme Court to consider even if they were not included in your Court of Appeals brief. If you
think the Court of Appeals mixed up any facts about this issue, explain below. If you need more 5pace, you
may add more pages.

THE ERRDRS, IMCLLuDING FHE TRIAL (pupfeL's FAILLAE Tb Copfull

Av EyPemr iTOESS  THE Lower's ReFusar T giue PELESSARY
WSTRatY ol o0l A4 LRMGia L (REDIEILITY 16Su€  TWHE MuRY S
I IR SE 1 # .

of A -YYHI’M'?)’V eVl 1 ME Ertarropiar amwnmJ
A P PRoSECuTon’ 1P PRePER »'M.cruf-fep,i: FRRCEN g Doty

OR 1¥ Lopr8imATI R DeniEd MA, Hamiea Wi RieHT To A
AR TR AL.

Updated April 2017




CRovupar Pro fee AP eanion g eae » pitene iopr.)

SRVED €€ MosrT€T | APPErLART Cours sF sPhears wo. TSINT

1Ssue VI

THE M eLug) ol oF (RRELEVALT R oRIATIOH 8. DESCRIPTIBNS aF

D)0 Relefedces T ACQuirTeEd (ow buct 35 HA. MowTez's 'JSI'Q

B ERRoLEous. FRIAL budSEL AS WEMHELTIVE FoA FAreidt 7b

68TECT. TWs buri SHourd REMARD pTH W5RAuciions Ts (BRRECT THE Iy

N\THE pouns” Stourp Reuigw THE (ounlT oF AFFEALS DECISIor) o» THIS 18Su € FeedusE :

[
THe rsque RAISES 4 LecAL PupDciPLé JRAT 15 vedy HARTarPT 1 HMHrerticad [Ad,

- k2D -~

HE (oS o F Afeais DECISiop 13 GLARY whRopl ArD wisa Douse MaTBRiaL wWTusTIee Tu Me.

EXPLADATION A5 7 wNY THESE (Hoieg (_"AﬂWE_) APPLY 5 TS JSSUE ]

TRIAL Busse)s Feul € T 04TEeT 7o ymcousion) of ALOw ITED

Cg!._.r_pur.T 10 PSRl Peeudices HMA. MopTe 2. By Artotdfidi

DesCRI Priopse Md RELEeSces 7o Sard [opsucy 7o Reériasr)

i PSIR. e SEcond, founty FETH  SiyiH _ArA mIRTH

Paracrabus oF PSIA  Husr fe ReHoved 102 osRIER Tb

MHAISTAI D THE REPoRT'S LuTECRITY ALD ELIrMIIATE WALCORATE

b DER STALS 10l AMD [ PROPER fop et si0:08 100 BE106 HEV gIEH

8y Hpoc avp THE FParore BoARD,

— AP NosAL Jisuge AMNDEIDUM — PAGE .Sﬁ




CRIMINAL PRO PER APPLICATION FOR LEAVE TO APPEAL (cont).

, Appellant  Court of Appeals No.

Prini your name|

MEW ISSUE INSTRUCTIONS: If you want the Supreme Courl to look at errors that were not raised in the Court of
Appeals, check Yes in the checkbox below and answer parts A, B, and € for each new issue you raise, There are
pages provided for 2 new issves, You may include maore pages to raise additional new issues. If you do not have
new issues, go to the Relief Requested section on page 10.

C]¥ES. | want the Supreme Court to cansider the additional grounds for relief contained in the following issues.
The issues were not raised in my Court of Appeals brief.

| MNEW ISSUE I:
A. Write the new issue you want the Court to consider.

| B, The Court should review this issue because; (Check alt the boxes you think apply to this issue, but you must
check at least 1.}

[J1. The issue raises a sericus question about the legality of & law passed by the legislature.

[02 The issue raises a legal principle that is very important to Michigan law.

3. The Court of Appeals decision is clearly wrong and will cause materizl injustice to me.

[Cl4. The decision conflicts with & Supreme Court dacision or another decision of the Court of Appeals.

| ¢ Explain why you think the choices you checked in "B” apply 1o this issue, List any cases and citations, [aws, or
court rules, etc. that support your argurnent and explain how they apply to this issue. State the facts that
suppart and explain this issue If any facts were not presented in the Court of Appeals, explain why. You may
add mare pages.

Page 8%

Updated Apnb 2007 Xi=




CRIMINAL PRO PER APPLICATION FOR LEAVE TO APPEAL (cont).

Appellant  Court of Appeals No.

MNEW ISSUE II:
A, Wnte the new issue you want the Court to consider;

B. The Court should review this issue because; [Check alf the boxes you think apply to this issue, but you must
check ar feast 1.}

i
(S
3.
Ja.

The issue raises a serious question about the legality of aiaw passed by the legislature.

The issue raises a legal principle that is vary important to Michigan law.

The Court of Appeals decision is clearly wrang and will cause material injustice to me.

The decision conflicts with a Supreme Court decisian or another decision of the Court of Appeals.

C. Explain why you think the choices you checked in “B” apply to this issue. List any cases and citations, laws, or
court rutes, etc that support your argument and explain how they apply to this issue. State the facts that
support and explain this issue, If any facts were not presented in the Court of Appeals, explain why. You may
add rore pages,

Updated Apnl 2017 cuik-




RELIEF REQUESTED

9. For the abova reasons | request that the Supreme Court grant my application for leave 10 appeal or order any

ather refief that it decides | am entitled ta recaive.

f-20-22 mk'wlmt

{Gatey [Sign yoeur marme) U

STEvew Le€ MepTE2 7132213
[Prenl o e aod, f mcaederiled KIOOC nosmiber;

fus, HARR[ton [maREcTio 4. FROLITY
(PRt i Saere ol the correclional facilley of incarcarated)
LZILT E. BEECHER ST

(Print your address or Adkdress of the carreguianal facifitg)

I ADRrvap M Y922

After this N?E. you should attach copies of the trial court and Court of Appeals decislons
belng appeated and any other required documents, such as the PSIR or transcript of Jury
nstructions {if the PSIR or transeript were not filed with the Court of Appeals).

Fage 10

Updated April 2017 “KHid e




Approved, Michigan Court of Appesty

Electronically Filed
LOWER COURT CASE N&,
Lower Court 19-3225 FC
BRIEF CQVER PAGE
Kant County Clreult Court Court of Appeals 353118

{Shewt tde of case|

Case Name: Peopls v. Steven Lee Montez

1. Brief Type welect 3 APPELLANT(S) O APPELLEE(S) O REPLY
one)
O] CROSS-APPELLANT(S} [ CROSS-APPELLEE(S) [T AMICUS
O OTHER [identify}:

2. This brief is filed by or on behalf of [insert party name(s)]: Steven Lee Montez

3. L1 This brief is In response to a brief filed on by
4. ORAL ARGUMENT: & REQUESTED C NOT REQUESTED

5. O THE APPEAL INVOLVES A RULING THAT A PROVISION OF THE CONSTITUTION, A

STATUTE, RULE OR REGULATION, OR OTHER STATE GOVERNMENTAL ACTION IS
INVALID.

{See MCR 7.212{CH 12} 1o delermine if this applies |

6. As required by MCR 7.212(C), this brief contains, in the folkwwing arder: [check applicable boxes Lo
verify]

Table of Contents [MCR 7.212{C)(2)]
index of Authorities [MCR 7.212{T}3)}
Jurisdictional Statement [MCR 7.212{C)(4)]
Statement of Questions [MCR 7.212{C){5)]
Staternent of Facts (with citation to the record) [MCR 7.212{C)(E)]
Arguments {with applicable standard of review) [MCR 7.212{C){7)]
Relief Requested [MCR 7.242{C)(9)]
Signature (MCR 7. 212(CY9)]
¥. This brief is signed by [type name]: Maya Menlo
Signing Atlemey's Bar No. [if any]: (P B2778)

HEERERERERHR

&

gECEIVED

APR 04 022

Q‘S‘LARR‘I’ 8. ROYSTER
3K supreme &2

110/05) E-Fite Erief Cover Page MCR 7.212{C)
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ENEN OF ALDOTILIES .. oo ettt et ts e e seee s s e saeeeeseeeesae seesee eesee st e s et eeeee e oo t

Statement of JURSICtION ... et e eereeesee e e ees see e cenaees et ees s sesee e ee LW

Statement of QUestions Presented. ... e eevee s eeeen et

SEALCIICIL OF FHOLE. oot v ettt eesee e s eeseeeaescesseeseesaescnsensarseatsestetresee oo esreseeen et ]

I

1.

HI.

V.

Vi

VIL.

Trial counsel was ineffective for failing to consult or call an expert witness to
rebut the prosecution’s expert withess regarding child sexual abusv disclosure
AN ETEREIEDE. ... i ieece it et b htrames e anscas ses s sesssees e ee 2 eseasessr a1 S5 memee e e een enmnnae 7

Mr. Montez was denied a fair trial when the prosecutar improperly characterized
Thomas Cottrell's expert testimony as corroboration of the complainants’ stories.
Further the trial court’s refusal Lo give a curative instruction was reversible

1] 3 ) U PO

Mr. Montez was denied a fair trial where the complaining witness had an
emotional breakdown and her loved ones rushed to the witness stand to comfort
ler in front of the jury, and the triai court did nothing to cure the error. ...........20

Mr. Montez was denied a fair trial when the prosecutor appealed 1o the jury's
sympathies and sense of civie duty in closing argument. The trial court erred in
denying Mr. Montez's motion for a mistrial and failing to do anything to address

Individually andfor cumulatively, the above claims entitle Mr, Montez to a new
1.0 P ) S OO T OO PSSRSO SUUSSRTRN- 1~

The inclusion of irrelevant information, i.e. Descriptiens of and references to
acquitted eonduct, in Mr. Montez's PSIR is erronecus. Trial counsel was
ineffective for failing to object, This Court should remand with instructions te

-

Impositien of lifetime electronic monitoring (LEM) violated the Ex "ost Facto
Clauses of the United States and Michigan Constitutions, Mr. Mentez's right to
a jury trial, and Mr. Montez's due process rights. Remand with instructions ta
strike LEM is required. ..o e e vee v e ea e e e 37

Summary and Belief ..o rer et e e e ]

MBM*BOA wTRIM.docx*32099

Steven Lee Montez
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Statement of Jurisdiction

Steven Lee Montez was convicted in the Kent County Cireuit Court by jury
trial, and a Judgment of Sentence was entered on February 11, 2020. A Claim of
Appeal was filed on March 12, 2020 by the trial court pursuant to the indigent
defendant's -request for the appeintment of appellate counsel dated March 4, 2020, as
authorized by MCR 6.425(F)(3). This Court has jurisdiction in this appeal as of right
provided for by Mich Const 1963, art 1, §20, pursuant to MCL 600.308(1); MCL 770.3:

MCR 7.203(A), MCR 7.204{AN2).



II.

II.

Statement of Questions Presented

Was trial counsel ineffective for failing to consult or call an expert witness to
rebut the prosecution’s expert witness regarding child sexual abuse disclosure
and treatment?

Tral Court made no answer.
Steven Lee Montez answers, "Yes,"

Was Mr. Montez denied a fair trial when the prosecutor improperly characterized
Thomas Cottrell’s expert testimony as corroboration of the complainants’ stories?
Further was the trial court’s refusal to give a curative instruction roversible
error?

Trial Court answers, "No."
Steven Lee Montez answers, "Yes.”

Was Mr. Montez denied a fair trial where the complaining witness had an
emotional hreakdown and her loved ones rushed to the witness stand to comfort
her in front of the jury. and the trial court did nothing to cure the error?

Trial Court made no answer.
Steven Lee Montez answers, "Yes"

Was Mr. Montez denied a faur trial when the prosecutor appealed to the jury's
sympathies and sense of civie duty 1n closing argument? Did the trial court err
in denying Mr. Montez’s motion for a mistrial and faihnp to do anything to
address the error?

L]

Trial Court answers, "No.
Steven Lee Montez answers, "Yes."

Individually andfor cumulatively, do the above claims entitle Mr. Montez to a
new trial?

Trial Court made no answer.
Steven Lee Montez answers, "Yes.”

[s the inclusion of irrelevant information, 1.e. descriptions of and references to
acquitted conduect, in Mr. Montez’s PSIR is ecrroneous? Was trnal counscl
neffective for failing to object?



Tral Court made no answer.
Steven Lee Montez answers, "Yes."

VII. Did imposition of lifetime electronic monitoring (LEM) viclate the Ex Post Facto
Clauses of the United States and Michigan Constitutions, Mr. Montez’s right to
a jury trial, and Mr. Montez’s due process rights?

Trial Court made no answer,

Steven Lee Montez answers, “Yoes.”

¥i



Statement of Facts

Charles Putnam emailed himself a nude photo of his girlfriend’s minor
daughter. T III, 138.139; T IV, 56-57. Charles, his girlfriend, and her teenaged
children all lived together at the time. T HI, 91, 138; T IV, 8. CPS cpened an
investigation into Charles’ conduct. T IV, 56-57.

During the CPS investigation, the children were asked about any other
inappropriate sexual conduct. T iV, 58. One of the teens, Alana, told CI’S that her
mother's former boyfriend, Steven Montez, had raped her approximately 14 years ago
when she was five years old. T [II, 138, 143, Alana told her sibling, Noah!, that she
would not press charges against Mr. Montez without Neah's help. T 111, 148-150.
Noah subsequently reported allegations against Mr. Montez so that Alana would not
have to go through the process alene. T 111, 93, 98.

The police became involved in investigating the allegations against Mr. Montez
and he was charged with one count of CSC-1 for vaginal penetration of Alana and cne
count of CSC-1 for oral penetration of Noah. T II, 27-28; T [II, 153, 149. A jury
acguitted Mr. Montez of the former and convicted him of the latter.'I'V, 103-104. CPS
¢losed the investigation of Charles Putnam without action. T IV, 61. Charles still hives

with his girlfriend and her children. T II1, 91, 138; T IV, 8.

ik

! Noah, who was named Allea Eickhoff at birth, now goes by the first name Noah and
uses the singular they/them pronouns (rather than she/her). T 111, 61, 148; T IV, 3.



Mr. Montez was in a relationship with Alana and Noah's mother, Angel, for
several years. T IV, 9-10. Mr. Montez, Angel, Alana, and Nozh lived together in Mr.
Montez’s house from approximately 2004 until 2008, when the children were in
preschoo! and elementary achool, T I11, 64, 66; T IV, 6-7. Mr, Montez and Angel “had
a lot of problems” and eventually broke up, T TV, 18, 35-36.

Mindy, one of Mr, Montez's nieces, approached Angel in 2008. T 11, 67: T IV,
18-20. Mindy told Angel that Mr, Montez had sexually abused her and that “there
were other vietims.” T L[, 67: T 1V, 18-20.

In 2008, after speaking with Mindy. Angel moved out of the home she shared
with Mr. Montez, taking her children with her, T TV, 18-20. Around the same time,
another of Mr. Montez's nicees, Jessica, made similar comments to Angel. T 11, 135
TV, 22-23.2

After Mr. Mantez was out of their lives, Angel asked Alana and Noah whether
Mr. Montez had ever touched them inappropriately: they answered that he had not.
T 111, 9C; T 1V, 23. Angel's friend, Spring, separately questioned Alana and Noah if
anyone had ever touched them inappropriately. T IV, 23, They answered no. T [V, 23.

In 2014, Angel found messages on Noah's cell phone indicating that Noah had
been abused in the past, T II1, 76, 98; T IV, 23-24. Anpgcl and Neah decided not to

report the alleged abuse to the police at that time. T IV, 25.

2 Three of Mr. Montez's nieces—Mindy, Jessica, and Elizabeth—testified at trial as
other-acts witnesses. T 11, 48, 98: T II1, 4.



At the time of Mr. Montez’s trial in 2019, Alana and Noah were adults. T 111,
60. Alana testified that, in 2018, she was “messing around” sexually wath her
hoviriend, Alec, when & memory came flooding back to her. T 111, 131-132, Alans
suddenly remembered Mr. Montez laving on top of her and putting his penis in her
vapgina one night when she was five vears old. T 111, 124-128. Alana told Alec about
what she remembered but did not tell anyone else at that point. T 111, 112, 133, 138.

AL the time of trial, Angel was in 4 long-term domestic relationship with
Charles Putnam. 'T' IlI, 91, 138; T IV, 8. Charles, Angel, Allea, and Alana all live
topether. T 171 91; T TV, 8. Chald Protective Services (CPS) opened an investigation
because Charles emailed himself a nude photo of Alana. T 111, 138-139. Alana took a
nude photo to send to her boyfriend; Charles found the photo on her cell phone and
sent 1t 1o himself. T 11, 151-152.

Alana testified that she was fearful of Charles and did not want to report the
phote incident. T T1f, 157. Alana did not know how CPS got invelved. T III, 138 A
CI’S worker met with Alana at Alana’s school to discuss this incident involving
Charles. T 111, 140. In addition to discussing what Charles had done with the nude
photo, the CPS worker who interviewed Alana asked her if anyone clse had touched
her mmapprepnately. T 1V, 58. Alana told the CI’S worker about her memory of Mr.
Montez raping her when she was five years old. T [11, 133.

Alana recalled her mother, Angel, telling her and Noah that they moved cut of
Mr. Montez's home because Mr. Montez was a bad person and it was not safe for them

to be around him. T 1[I, 155-156. Alana also recalled that, shortly after they moved



out of Mr. Montez's house in 2008, her mother told her that Mr. Montez had done
inappropriate things. T 111, 146. Alana knew there were other allegations against Mr.
Montez, T [LI, 147.

After CP’S talked with Alana, the police began an investigation. T I, 133, 149.
Alana told Noah that she would not press charges against Mr. Montez without Noal's
help. T TI1, 149. Alana told the police, “I wouldn't press charges without my siater
[Noah}.” T IT1, 134. Noah then came forward with allegations against Mr. Montez, T
II1, 98, 135. Noah explained that they were present in court because, *I didn't want
my sister to go through this alore,” T 111, 82.

Neah testified that, on several occasions, Mr. Montez gave Nosh candy in
exchange for fellatio. T II1, 73. Noah also described that Mr. Montez told Noah to put
their hands on his penis. T 111, 72-73. Noah was in elementary school at the time, T
IT, 68. Noah could not remember the first time any of this happened, how many times
it happened, or how they felt when it was happening. T IIL, 70, 76, 83.

Thomas Cottrell testified for the prosecution as an expert in child sexual abuse
disclosure and treatment. T IV, 85. He had never met or spoke with anyene involved
m the case. T TV, 73, 101. He testified that there is a common misperception that
children will disclose sexual abuse immediately, but in fact upwards of 69 percent of
disclosures of child sexual abuse are delaved. T IV, 86-87. Ha also testified thut
children can be coached inlo stating falsehuods and can store falschoodsg as their own

memories. T IV, 106, 109,



During closing argument, the prosecutor told the jury that Mr. Cottrell’s expert
testimony “corroborated” the complainanis’ stories. TV, 38-39. Trial counegel abjected
and requested a curative mstruction to help the jury understand that Mr. Cottrell's
testimony did not “corroborate” the complainants’ stories given that he had no
knowledge of their testimony or the alleged incidents underlying this case. T V, 49-
50. The trial court overruled trial counsel's objection and dechined to give such an
mstruction. TV, H1-ha.

Also in closing, the prosecutor suggested the allegations against Mr, Montez
were worse than the erime of murder, T V, 23; said his actions were “evil” and that
“1t doesn't get much worse™, T V, 49: and implied the jury would be ‘revictimizing’ the
eomplainants unless it believed their stornies. TV, 70-71.

The jury acquitted Mr. Montez of C8C-I count for vaginal penctration of Alana
and convicted him of the CSC-1 count for oral penetration of Noah. T V, 102-103.

At sentencing, the trial court, the prosecution, and the defense all
acknowledped that Mr. Montez was not subject te the now-mandatory 25-year
minimum sentence for CSC-T under MCL 750.520b(2)b), which became effective on
August 28, 2006, ST, 6-7, 17. This is because the prosecution did nol establish any
CS8C-1 occurred after the statute’s effective date. 8T, 6-7, 17.

Mr. Montez's guidelines were calculated at 108 to 180 months (15 years). ST,
6. The trial court sentenced Mr. Montez to 15 to 50 years in prison—the top of his
guidelines. ST, 21-23. The trial court did not address the 1ssue of Lifetime electronic

monitoring {LLEM) on the record at sentencing or at any other time, but issued a



judgment of sentence that sentenced Mr. Montez to LEM. Judgment of Sentence,

attached.



Argument

I Trial counsel was ineffective for failing to consult or
call an expert witness to rebut the prosecution’s
expert witness regarding child sexual abuse
disclosure and treatment.

Issue Preservation

Counsel has filed a concurrent motion to remand raising this issue. MCR
7.211{CY1).
Standard of Review

Both the Michigan and the United States Constitutions guarantee Mr. Montez
the effective assistance of counsel. Const 1963, art 1, § 20; US Const, Am VI
Constitutional guestions and ineffective assistance of counsel issues are reviewed de
novo, Frople v LeBlanc, 465 Mich 375, 579 (2002).

In order to obtain a new tnal. Mr. Mentez must show that (1) counsel's
performance fell below an objective standard of reasonablencss and (2) but for
counsel's deficient performance, there i1s a reasonable prohability the outcome would
have been different, People v Armstrong, 490 Mich 281, 290 (2011); see also People v
Pickens, 446 Mich 298 (1994) {adopting the federal constitutional standard sect forth
in Strickland v Washington, 466 1S 668 (1584)).

Discussion

Thomas Cottrell, a Liacensed Social Worker who 1s the Chief Programming
Officer for the YWCA of West Central Michigan, testified for the prosecution as an
export tegarding child sexual abuse disclosure and treatment. T 1V, 69-70, 83. Trial

counsel had notice six months before trial that the prosecution planned to call Mr.



Cottrell to testify. T [V, 76-77. Trial counsel considered calling an expert witness to
challenge Mr. Cottrell's testimony, particularly an expert who could testify regarding
false memories 1in children. Statement of Attorney Mayva Menlo, attached. Trial
counsel “asked around” but was not able to get the name of an expert, and ultimately
did not call an expert witness or consult with an expert in preparing Mr. Montez's
defense. fd.

Counsel's performance may be constitutionally deficient if counsel fails to
perlorm investigations relovant to the defense, People v Trakhtenberg, 493 Mich 38,
51-52 (2012). This includes investigations relevant to expert testimony produced by
the prosecution. S;se People v Ackiey, 497 Mich 381, 389-394 (20135). Here, trial counsel
was aware that an expert witness could assist in Mr. Montez's defense, but did not
locate an expert. Trial counsel could have contacted the State Bar of Michigan, the
Criminal Defense Attorneys of Michigan, or the State Appellate Defender Office for
an expert witness referral. Trial counsel's failure to call or consult an expert witness
constituted deficient performance and prejudiced Mr. Montez.

Had counsel called an expert witness to testify for the defense, the expert
would have been able w rebut Mr. Cottrell’s testimony, which supported the
prosccution’s theory that the complainants’ mermories were consistent with events
that actually occurred and that their delayed disclosures did not detract from their

credibility. Affidavit of Dr. David Thompsen, attuched.® Consultation with an expert

3 Dr. Thompson is a clinical and forensic psychologist who has been licensed for 33
yvears, Ir. Thompson's curriculum vitae is attached to his affidavit.



was also necessary for tnal counsel to prepare to effectively cross-examine Mr.
Cottrell and to present evidence to support the defense theory,

If tr1ai counsel had consulied with an expert, she would have been prepared to
point out numerous flaws in Mr. Cottrell’s testimony. Affidavit of Dr. Dauvid
Thompson, attached. Dr. David Thompson reviewed Mr. Cottrell’s testimony from
trial and identified several areas in which Mr. Cottrell's conclusions contradicted
relevant rescarch:

» Mr. Cottrell's statement that upwards of 69% of child sexual assault
disclosures are delayed exaggerates the frequeney of delayed disclosure.

s Mr. Cottrell's testimeny that trauma produces disjointed memories is patently
incarrect: people recall traumatic memories more fully and completely than
non-trawmatic memorics.

o  Mr. Cottrell inaccurately stated false memories require a dehberate process
such as coaching to form in a child’s mind, and such memories fade quickly. In
fact, false memories can form on their own. Dr. Thompson would have testified

that he is aware of no evidence that false memonries fade more quickly than
other memories.

Affidauit of Dr. David Thompsen, attached.

In short, Mr. Cottrell insceurately testified that more than 69 percent of child
scxual abuse disclosures are delayed; that trauma produces disjointed memories: and
that false memories require deliberate coaching and fade quickly over time. Trial
counsel performed deficient!y by failing to rebut these claims. Had counsel performed
effectively, there is a reasonable probability the jury would have acquitted Mr.

Montez of both counts.




Mr. Cottrell’s inflated statistic that “upwards of 69 percent[]” of child sex abuse
victims report the abuse only after they are adults suggested that the complainants
were among a large majority of child abuse victims who delay reporting. T IV, 21, [n
reality, about half of alleged child sex abuse is reported close in time to the abuse; the
other half of disclosures are delayed. Affidavit of Dr. David Thompsen, attached. This
difference would have mattered to the jury as they determined whether the
complainants’ delayed reports were accurate. Mr. Cottrell exaggerated the frequency
of delayed disclosure, leading the jury to improperly conclude that the complainants’
allegations were consistent with the large majority of child sexusl abuse victims,
which lent credence to their stories. Trial counsel did nothing to chalienge this
inflated statistic.

Mr. Cottrell's incorrect statement that traumatic memorics are disjointed
served the prosecutor’s theory by explaining away Noah's inability to recall the first
time the abuse occurred. how old they were when the other incidents occurred, how
many times it happened, or how they fell when it was happening. The prosecutor
repeatedly relied on Mr. Cottrell’s testimony in closing, arguing the complainants’
recollections of the alleged abuse were incomplete because memorics of traumatic
events are digjointed. T V, 18, 19, 20, 21, 39. However, research indicates memories
of traumatic cvenis are generally more fully and completely recoliected than
memories of non-traumatic events. Affidavit of Dr. David Thompson, atiached. If
defense counsel had presented expert testimony to this effect, the jury would have

given more weight to the defense's argument that the complainants’ stories eould not
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be believed. But trial counsel failed to challienge this aspect of Mr. Cottrell's
testimony.

Mr. Cottrell's testimony that false memories require deliberate coaching and
fade quickly over time supported the prosecution’s theory that the complainants’
memories were accurate. Scientific research indicates the exact opposite: false
memories can be created eastly in children, without any prompting or coaching by
adults, and children recall false memories as if the evenis were real. Affidavit of Dr.
David Thompson, attached.

Mr. Cottrell testified that false memornes are not accompanied by emotion
when recollected. T IV, 110. The prosecutor relied on this statement to argue that,
since the complainants were emotional in court, th[;. jury should believe them. T V,
40. But research indicates that chuldren are completely convinced the falsely
remembered events occurred, and se retell them with enthusiasm and emoctions
similar to children reporting cvents that actually occurred. Affidavit of Dr. Dauvid
Thompson, attached. This evidence would have been critically important to Mr.
Montez's defense, but was not presented. On cross-examination, trial counsel asked
Mr. Cottrell whether, in general, it 1s possibic to create false memorics. TV, 107, 110.
Tnal ¢ounsel did not confront him with research en how easily false memories can
form in children or otherwise challenge his claim that false memories only form 1n
cascs involving deliberate coaching.

By pointing out the ways in which Mr, Cottrell's testimony conflicted with

scientific literature, a defense expert would have cast doubt on the entirety of Mr.
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Cottrell’s testimony. Had the jury heard that seversl of Mr. Cattreli's opinions were
unsupported by science, they would have had reason to distrust the rest of his
testimony.

In addition to rebutting Mr. Cottrell's testimony, a defense expert could have
also presented evidence to support the defense theory that the complainants’
childhood memortes were unreliable. A defense expert could have presented research
regarding false metnories (or “seurce misattribution errors”) in children. When such
an error oceurs, the child is fully convinced she is telling the truth., Source
misattribution errors can occur as a result of averhearing other people’s conversations
or participating in therapeutic treatment. Affidgvit of Dr. David Thompson, attached.
There was evidence presented that both complainants in this case were aware of prior
allegations against Mr. Montez, T 11, 93, 147: and that Noah was participating in
therapy. T IV, 24,

Further, research indicates that repeated conversations about events that did
not occur can lead to source misattribution errors in children. Family influence can
also lead to such errors. Affidavit of Dr. David Thompson, attached. Here, both
complainants were questioned vn at least two occasions in 2008 or 2009—by their
mother and by their mother’s fricnd—about whether Mr. Montez had abused them.
T 111, 89; T IV, 23, 41-42. The complainants’ mother also made comments to them
about Mr. Montez: Alana testified that her mother told her Mr. Montez had done
inapprepriate things, that there had been an investigation of Mr. Montez abusing

other girls, and that Mr. Montez was a bad person. T 111, 146, 156. Alana and Noah
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complainants denied any abuse by Mr. Montez when asked as children, but then
made disclosures as young adults. An expert would have helped trial counsel
demonstrate that gquestioning and family influence could have Jed to source
misattribution errors in this case.

A defense expert could have also testified about ¢co-witness conformity—where
withesses exporience two different cvents, but incorrectly remember the same or
similar events after talking with one another about their experiences. Affidavit of Dr.
David Thompson, attached., This testimony would have supported the defense's
theory of the case. Both Alana and Noah testified that they had spoken with one
another ahout the allegations. T 11, 79, 133, 149-150. Noah agreed to participate in
proceedings beeause Alana said she would not come forward without Nosh, and Noah
did not want Alana to go through the process alone. T [H, 82, 148-150.

If counsel had properly challenged Mr. Cottrell's testimony by consulting a
defonse expert to prepare for cross-examination and by presenting a defense expert's
testimony, there is a reasonable probability that the jury would have acquitted Mr.
Montez of both counts. A jury's decision to acquit of one count and convict of ancther
may indicate the jurors guestion the credibility of the prosecution’s case and are
reaching a compromise of sorts. See People v Shafier, 483 Mich 205, 215-216 (2009).
The prosecution’s case would have been considerably weaker if trial counsel had
investigated properly and called an expert witness.

Mr. Montez is entitled to a new trial, ot, in the alternative, a remand to the

trial court for a hearing on trial counsel’s effectiveness under People v Ginther, 390
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Mich 436 (1973). To the extent counscl's errors are apparent on the record, Mr.
Montez's convictions must be vacated. In the alternative, if this Court does not feel 1t
can grant relief on the existing record, Mr. Montez is entitled to a remand. MCR
7.211{C)(1¥a). Mr. Montez moved for a remand on this issue, s0 if the remand has not
alrcady been granted, this Court must grant it now to be able to fairly rule on this
issue. Id,

Given the significant errcrs in Mr. Cottrell’s testimony, a Daubert hearing is
necessary upon retrial to determine whether the proposed testimony is both relevant
and reliable as is required under MRE 702. See Daubert v Merrell Dow
Pharmaceuticals, Inc., 509 US 579 (1893); see People v Tomasik, 498 Mich 953 (2015)
(granting Mr. Tomasik a new trial on grounds unrelated to Mr. Cottrell's testimony
and therefore declining to reach that issue, but nevertheless ordering a Daubert

hearing if such testimeny is offered upon retrial).
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II. Mr. Montez was denied a fair trial when the
prosecutor improperly characterized Thomas
Cottrell’'s expert testimony as corroboration of the
complainants’ stories. Further the trial court’s
refusal to give a curative instruction was reversible
Grror.

Issue Preservation

Trial counsel’s ohjection and motion for a curative inatruction preserved this
issue. Following the prosecutor’s cloging argument, trial counsel made the following
argument outside the presence of the jury:

...I'm objecting to [the prosecutor’s] characterization of Mr. Cottrell's
testimony as corroboration, She indicated in argument that a victim's
testimony alone is enough, but you have other things that corroborate
it. You have Mr. Mosher's testimony, you have Mr. Cottrell's testimony.,
and then she went into Mr. Cotirell’s testimony. We all know that
there’s a danger, particularly in our communities where Mr. Cottrell
testifies about him being an improper credibility booster. A case was
overturned in Allegan County* based on Mr, Cottrell's testimony and the
fact that he is used to improperty boost credibality.

To characterize his testimony as corroboration implies to the jury that
all of these things, bechaviors that the girls were exhibiting means they
were telling the truth because she's saying it's corroborating their story.
It’s not. [t's merely behavior that’s present in potential other victims of
sexual abuse. So by saying 1\'s corroboration. we're walking that fine
line, and kind of, frankly, | think stepped over that line into a place
where now we're saving his testimony is corroborating their testimony
when it simply is not, and that's improper credibility boosting,

Part of me thinks that it might -- [ don't think it's an incurable issue,
but | think the Court needs to instruct the jury 1 believe before I close
that his testimony is not corroboration. His testimony is to be taken as

1 Trial counsel was presumably referencing People v Thorpe, 504 Mich 230 (2019), in
which the Michigan Supreme Court granted a new trial on the grounds that Mr.
Cottrell's testimony regarding the percentage of child complainants who lie about
sexual abuse improperly vouched for the complainant’s credibility.
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expert testimony as it’s supposed to be, but it is not corroboration of
Alana and Allea’s testimony. T 'V, 49-50.

The trial court denied trial counsel’s motion. T V, 51-53.
Standard of Review

Preserved issues of prosecutorial crror are reviewed de nove on a casc hy case
basis, examining the remarks in context to determine whether the defendant was
denied a fair and impartial trial. People v Bahoda, 448 Mich 261, 266-267 (1995):
People v Aldrich, 2468 Mich App 101, 110 (2001).

This Court reviews de novo a trial court’s decision whether to give a special
jury instruction. People v Herndon, 246 Mich App 371, 421 (2001), citing Feaple v
Hubbard (After Remand), 217 Mich App 459, 487 (1996). Instructional error is
reverstble if it 1s “more probable than net that the error was outcome determinative.”
People v Lukity, 460 Mich 484, 496 (1999),
Discussion

The prosecutor argued in closing that My. Cottrell's expert testimony
“corroborated” the eomplainants’ stories. T V, 38-39. Trial counsel chjected that this
was improper argumont since Mr. Cottrell's testimony did not corrchorate the
complainants’ stories given that he had no knowledge of their testimony or the alleged
incidents underlying this case. T V, 49-50. Trial counsel requested a curative
instruction. T V, 40, The trial court overruled trial connsel’s objection and declined to
give a curative instruction. T V, 51-53. The trial court's ruling is not entitled to

deference on appeal; review of this issue is de novo. Herndon, 246 Mich App at 421.
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Merriam-Webster defines “corroborate” as follows: “to support with evidence
or authority™.® The Dictionary defines “vouch™ as “to supply supporting evidence or
testimony”.® In People v Thorpe, 504 Mich 230 (2019), the Michigan Supreme Court
reversed and remanded foer a new trial because Mr. Cottrell's general testimony
regarding the percentage of children who lie about sexual abuse improperly “vouched”
for the complainant’s credibility.’

Since it is reversible error for Mr, Cottrell to testify in a manner that vouches
(i.e. “suppl[ies] supporting evidence or testimony”) for a complainant's credibility, it
is likewisc reversible error for a prosecutor to argue that Mr. Cottrell's testimony
corroborates (i.¢. “support|s) with evidence or authority”} the complainants’
testimony. By arguing that Mr. Cottrell's testimony corroborates the complainants’
stories, the prosecutor used his testimony to vouch for their credibility.,

The prosecutor's words and the definition of the word “corroborate” make clear
that vouching occurred here. In response to trial counsel’s objection, the presecutor
explained, “I was going through the evidence and showing what could corroborate
what [the complainants] said.” T V, 51. The argument that Mr. Cottrell's testimony

corroborated the complainants’ testimony was improper and denied Mr. Montez a fair

trial. Reversal is required.

-

5  Merriam-Webster  Online  Dictionary  {2021)  <https://www.merriam-
webstor. com/dictionary/corroborate> (accessed March 2, 2021).

6  Merriam-Webster  Online  Dictionary  (2021)  <https://www.mernatn-
webster.com/dictionary/vouch> {accessed March 2, 2021}

T Thorpe was decided July 11, 2019. Mr. Montez's trial began on December 2, 2019.
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The harm to Mr. Montez was particularly significant given the trial court’s
refusal to give a curative instruction, which itself constituted reversible error.

[mportantly, the tnal court in Thorpe gave a special jury instruction:

You have heard Thomas Cottrell’s opinion about the behavior of sexually

abused children. You should consider that evidence only for the limited

purpose of deciding whether [BG]'s acts and words after the alloped
erime were consistent with those of sexually abused children. That
evidence cannot be used to show that the crime charged here was
committed or that the defendant committed it. Nor can it be considered

an opinion by Thomas Cottrell that |BG] is telling the truth_ | Therpe,

504 Mich at 242.]

The Michigan Supreme Court nevertheless held the content of My, Cottrell’s
testimony was reversible ervor. In Mr. Montez's case, where the vouching error was
n the prosecutor's argument rather than Mr. Cottrell’s testimony, Mr. Montez's trial
counsel argued the error was curable and requested a special instruction like that
given in Thorpe. But the court refused to give one. Since the prosecuter made an
tmproper argument that boosted the complainants' credibility, it was reversible error
for the trial court not to give a curative instruction. Had the trial court properly
instructed the jury that Mr. Cottrell's testimony did not corrohorate the
complainants’ testimony, it is more probable than not that the jury would have
acquitted Mr. Montez of both counts rather than acquitting him of just one,

Errors are intrinsically prejudicial when they lend credence to one side's story
in a case where credibility is paramount. See People v Anderson. 446 Mich 392, 407,
n 37 (1994); People v Gee, 406 Mich 279 (1979), The prosceution’s case against Mr.

Montez turned on the complainants’ eredibility. There was no physical evidence,

witnesses to the alleged assaults, or inculpatory statements.
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The triai court gave the standard jury instruction that “[tjhe lawyers'
statemoents and arguments...are not evidence.” T V, 81; seec M Crim JI 3.5. While “it
is presumecd the jury followed [the] instructions of the trial court when it deliberated
defendant's guilt,” People v Matuszak, 263 Mich App 42, 58 (2004), the tnal court's
recitation of the standard instruction does not render the error harmless, This was
net a curative instruction—it was not given in lockstep with the error committed,
This makes the instruction less impactful than a peinted, real-time instruction would
have been. People v Grayer, 252 Mich App 349, 358 {2002) {finding any error harmless
whero “the prosecutor told the jury that they should listen to only what the judge says
is the law and not what attorneys argue” following the defendant’s objection).

The standard instruction is not designed fo cure case-specilic errors; it is
designed to be applicable to every criminal case, including these where no errors
occur. Here, trial counsel objected te a particular error and requested a curative
instruction specific to that error. The error was not sufficiently cured by the standard
jury instruction. The prosecutor’s earroboration argument itself denied Mr. Montez a
fair trial. The trial court’s fatlure to give a eurative instruction compounded the harm
caused by the prosecutor’'s argument and on its own conatituted reversible crror.

Mr. Montez is entitled to a new trial.
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11. Mr, Montez was denied a fair trial where the
complaining witness had an emotional breakdown
and her loved ones rushed to the witness stand to
comfort her in front of the jury, and the trial court
did nothing to cure the error.

Issuc Preservation

This issuc 18 unpreserved. A record was not made of the incident. The affidavit
of Attorney A'ndreanna Vanden Berg, who was trial counsel's intern at the time of
trial, is offered to explain what transpired. Affidavit of A'ndreanng Vanden Berg,
attached.
Standard of Review

Unpreserved errors are reviewed for plain error affecting substantial rights.
Prople v Carines, 460 Mich 750 {1999).
Discussion

While complainant Alana was testifying. she began to cry and appeared to have
difficulty completing her seatences. T 111, 126-127. The prosccutor asked Alana, “Do
you need your medicine?” and inquircd whether the medicine was in Alana's purse,
T 111, 127. Alana's boyfriend Alec and her sibling Nealh, both of whom had previously
testified for the prosecution, rushed from the gallery to the witness stand to comfort
Alana. Affidavit of A'ndreanna Vanden Berg, attached. Alana’s boyfriend held her
hand and Noah stood near Alana while Alana still sat in the witness chair. /d. Noah
then ran back to the gallery, retrieved Alana’s inhaler, and brought it to Alana. id.
This occurred in the presence of the jury, approximately five feet away from the jury

box. Id.
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The tral court then sent the jury out for a recess. T 111, 127. As the jurors filed
out, some continued to watch Alana and her loved ones gathered at the witness stand.
Affidavit of A'ndreanna Vanden Berg, attached. After the recess, the jury reentered and
the prosecutor resumed direct examination of Alana. T III, 127. The court did not
question the jurors to make sure they could still be impartial, nor did the trial court
offer to give a curative instruction.

The scene of Alana's loved ones rushing to comfort her reused the sympathies
of the jury and denied Mr. Montez a fair trial. The Sixth Amendment guarantees Mr.
Montez a right to a fair tnal by an impartial jury. People v Budzyn, 456 Mich 77, 88;
(1997); Wilhams v Bagley, 380 Fid 932, 943 (CA 6, 2004} (citing Morgan v Hlinois,
54 US 718, 726-27 (1992)). Certain disruptions during trial may affect the
impartiality of the jury. [n such cases, the inquiry is “whether there has been "an
impingement upon the right of the appellant to be tried before a fair and impartial
jury,” United States v Black, 362 F3d 1171, 1177 (CA 10, 2004), quoting United States
v Bvans. 542 F2d 805, 815 (CA 10, 1976).

When a disturbance occurs, a trial court should take steps to determine
whether the disturbance affected jurors’ ability to be fair and impartial, and should
offer to give a curative instruction. In both Black and Evaens, the trial court
questioned the jury to determine if their impartiality had been affected by the
incidents. Black, 369 F3d at 1177; Kvans, 542 172d at 815.

In Stewart v Wolfenbarger, 468 F3d 338, 349 (CA 6, 2006), there was a

disturbance outside the courtroom but still in the presence of the jury, where the

21



family of the decedent accused the defendant of murdering the decedent. The trial
eourt judge instructed the jury that “while some people believed Petitioner murdered
the victim, such belief was not evidence.” Id. The trial court also asked the jurors
whether they could remain fair and impartial even after seeing the disturbance. Id,
The trial court took steps to ensure that the right to trial by a fair and impartial jury
was not jeopardized and the Sixth Circuit agreod it was not an abuse of discretion to
denty the motion for a mistrial. Id. at 350.

In People v Bauder, 269 Mich App 174, 194-195 {2005), overruled in part on
other grounds by People v Martin, 269 Mich App 174 {202(), there was a courtroom
outburst by the vietim's brother. Because “the trial court scrupulously acted to ensure
that defendant’s right to a fair and impartial trial was preserved.” this Court found
there was no abuse of discretion in denying a mistrial. /¢, The trial court questioned
the jurors two times about “their ability to disregard the outburst and to remain fair
and impartial” and instructed the jury to disregard the outburst as it was not
evidence, Id. at 195,

In Peaple v Gonzales, 193 Mich App 263, 264 (1992), the testifying complainant
made several outbursts while being cross-examined. The trial court gave a cautionary
instruction to the jury. Id. at 266. This Court found the crror was harmless given the
hostile nature of the entire cross-examination, which was intertwined with defense
counsel’s trial strategy in that case. fd.

Here, the disruption was not the result of eross-examination by the defense; it

occurred during direct examination. Once this error oceurred, it was impossible to
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guarantee Mr. Montez's right to a fair trial by an impartial jury without addressing
the disruption with the jurors by questioning and instructing them. Mr. Montez is
entitled to a new, fair trial, as guarantecd by the US and Michigan Constitutions. US
Const, Ams VI, XIV; Const 1963, art 1, §14.

The trial court thus had an cbligation to question the jurors about whether
their ahility to [airly and objectively evaluate the evidence was affected by Alang's
emotional testimony and the disruption caused by her loved ones rushing to the
witness stand to comfort her. The jury should have been instructed that this scene
must not influence their delhiberations or their verdict, and that they must not
consider what occurred when evaluating the credibility of any witness.

The trial court abdicated its responsibility. Taking a recess did not cure the
error; jurors were watching Alana as her loved ones comforted her while she still sat
on the witness stand. Affidavit of A'ndreanna Vanden Berg, attached. The trial court
did not question jurors to ensure fairness and impartiabty, and no curative
instruction was given. This 18 a plamn error that cannot be erased. The disruption
infected the environment in the courtroom by rousing the jurors’ sympathies; it
poisoned the well of Mr. Montez's trial.

The crror seriously affected the fairness, integrity, and publie reputation of the
judicial proceedings. Carines, 460 Mich at 764, citing [nited States v Olano, 507 US
725, 736-737 (1993). Mr. Montez was convicted of a capital offense after his jury
witnessed an emotional spectacle that the trial court failed to address. Alana was one

of two complainants in this case. Her testimony was a major piece of the prosecutor’s
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evidence. Without heor testimony, the prosecution could not have made its case
against Mr. Montez—Alana's testimony was necessary to charge Mr, Montez with
C5C against her, and to explain the timing of Neah’s allegations.

Not. only was Mr. Montez prejudiced by the error, but such errors also
undermine the general public’s confidence in the eriminal legal system. Here, Mr.
Montez was convicted and sentenced to lengthy prison term where there was no
physical evidence, no witnesses to the alleged assaults, and ne inculpatery
statements but the trial court did permit a dramatic, emotional disturbance.

The trial court's recitation of the standard instruction advising jurors that they
"must not let sympathy or prejudice influence your decigion(]” did not cure the error.
T V. 79 see M Crim JI 3.1(2). That instruction is designed to be applicable to all
criminal cases and is given as a matter of course. It is not sufficient to cure errors
caused by unusual disruptions like the one that occurred in this case. Here, a specific
curative instruction—in addition to questioning the jurors—was required.

A jury’s decision to nequit of ene count and conviet of another may indicate the
jurors question the credibility of the state’s case and are reaching a compromise of
sorts. In Peaple v Shafier, 483 Mich 205, 215-216 (2009), the Michigan Supreme Court
found prejudice in the error alicged and reasoned that the jury’s acquittal on the
higher charges suggested some jurors questioned the credibility of the complainant.
Id. The same can be said here, given the jury’s acquittal of Mr. Montez on one of the
GSC counts. That he was acquitted of the count regarding Alana does not render the

crror harmless. To the contrary, it suggests that, but for the errors that cceurred

24



during tnal, the jury may well have acquitted Mr. Montez of both counts.

The remedy is a new trial,

25



IV. Mr. Montez was denied a fair trial when the
prosecutor appealed to the jury’s sympathies and
sense of civic duty in closing argument. The trial
court erred in denying Mr. Montez’s motion for a
mistrial and failing to do anything to address the
error.

Issuc Preservation

Defense counsel objected and move for mistrial when the prosccutor implied
that the jury would be ‘revictimizing' the complainants if it did not bolieve their
stories and convict Mr. Montez, T' 'V, 70-75. The trial court denied trial counsel's
mation for a mistrial. T V, 76.

Defense counsel did not object when the prosecutor suggested that sexual
abuse 18 worse than the crime of murder. T V, 23, Likewise, defense counsel did not
object when the prosecutor said in closing, “What he did was evil, It doesn’t get much
worse than abusing a child for your ewn sexual purposes, and 1 ask that you find him
guilty.” TV, 49.

Standard of Review

Issues of prosecutorial error are reviewed de novo on a case by case basis,
examining the remarks in context to determine whether the defendant was denied a
fair and impartial trial. People v Duncan, 402 Mich 1, 16 (1977); People v Aldrich, 248
Mich App 101, 110 (2001).

Appellate courts decide whether such misconduct denied the defendant a fair
trial by evaluating each question in the context of a case’s particular facts. Peaple v

Duncan, 402 Mich 1, 16 (1977); People v Brown, 267 Mich App 141, 152 {2003).
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This Court reviews a trial court’s decision to grant or deny a motion for new
~ trial for an abuse of discretion, which occurs when a trial court chooses a result that
15 outside the range of reasonable and principled outcomes. People v Cress, 468 Mich
678, 691 (2003).
Prosecutor's Argument and Defense’s Objection

During closing argument, the prosccutor argued that participation in the trial
process was ‘revictimizing' for the complainants and imphed that the jury would be
revictimizing' the complainants unless it believed their stories. T V, 70-71. The

prosecutor made her point using a PowerPoint shide®:

Re-victimization

Having to sea Defendanl

feliving the assault —in frort of Defendant !
Talkmg about it in open Courtrcm
Embarrassmeant

Shame

Qpening themselves up to harth guestioning
Thinking they won't be believed

Mr. Montez's trial counsecl objected to the PowerPoint slide and the prosecutor’s
arpument:

It’s implying in some way -- putting the burden putting a burden
on the jury of regarding that they're being victimized by hearing
they're not going to be believed in front of the very people that are
making the decision.... it doesn't seem appropnate to argue that.
[TV, 71.]

% Prosecution PowerPoint, attached, at 33.
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‘I'rial counsel provided additional reasoning for her objection cutside the
presenee of the jury, and moved for a mistrial:

...there was a slide that the prosecutor projected. She also said
the words that the -- that witnesses were being revictimized by
putting themselves through the court process which | think is
problematic on its own. However, the most problematic part of
that argument is the last line which, again, is on the slide that
the prosecutor alse said out loud, which is thinking that they
won't be believed, thereby implying that if the jury doean’t believe
them the jury is revietimizing them, And 1 think that’s improper
argument and borders on prosecutorial misconduct, and I'm
making my objection.

I don't know if there is a curative instruction, your Honor. I guess

I don't understand how it's -- it’s very clear to me that by saying

that they're being revictimized by going through the court system

and that onc of the pieces of revictimization is the fear of not being

believed, how that's not an implication that a not guilty verdict

would revictimize somebody, I just don’t under -- and I don't know

how to fix it.

And [ guess it 15 I don't know how fix it, then it’s incumbent on

me to move for a mistrial beeause | think that's a problematic

argument to be made. And if there's no way to fix it, then

mistrial’s the only way to go. [T V, 75-76.

The court denied trial counsel's motion for a mistrial. T V, 78. The court did
not guestion the jurors about whether thoy would be able to proceed impartially given
the prosecutor’s comments, nor did the trial court offer a curative instruction that the
jury must not to consider the impact of the proceedings or the verdict on any person
or party.

Also during closing argument, the prosecutor suggested the allegations against

Mr. Montez were worse than the ecrime of murder:

These kinds of crimes affect people for life. There's [sic] many
crimes that are awful, right? There's murder, things like that,
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things that are bad, right? But in a murder, the vietim - it's

awful for the family and for evervbody, right? But that vietim

doesn’t have to live with it forever, These kids live with it forever,

and we saw that here in court. [T V, 23.]

The prosecutor further labeled the alleged conduct “evil” and argued “it doesn't
get much worse” than the allegations against Mr. Montez. T V, 48, Trial counsel did
not object to these errors.

Discussion

Mr. Montez's due process right to a fair trial is violated when the prosecutor
employs unfair tactics to gain an advantage. US Const, Am= V, XIV: Const 1963, art
1, §§ 17, 20; Donnelly v De Christofore, 416 US G637, 642 {1974). It is the prosecutor’s
duty to seek justice, not merely a conviction, and it is her duty to seek a fair trial,
People v Farrar, 36 Mich App 294, 298 (1971).

A prosecutor may not appeal to the jury to sympathize with the alleged victims.
People v Pickens, 416 Mich 298, 336-337 (1994); MRE 403; People v Wise, 134 Mich
App 82, 104 (1984}, Likewise, it is improper for a prosecutor to appeal to the jury's
civic duty by injecting issues broader than guilt or innocence or encouraging jurors to
suspend their powers of judgment, People v Buhoda, 448 Mich 261, 282-283 (1993).

Where prosecutorial misconduct infringed Mr. Montez's right to a fair trial, the
only reasonable and principled outcome is for a judge to grant a motion for a mistrial.
Both the prosecutor and the judge committed reversible error.

The prosecutor here breached her duty to seek justice when she appealed to

the mry's sense of sympathy and civic duty by making arguments about

‘revictimization’ and the severity of the charged enmes. The prosecutor argued
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participating in the court process and the fear of not being believed was ‘revictimizing’
to the complainants. As trial counsel pointed out, this arpument communicated to the
jury that a not guilty verdict would ‘revictimize’ the complainants. This was improper
because it invited the jury to convict Mr. Montez out of sympathy for the complainants
and a desire to avoid causing them harm. It was the jury’s responsibility to weigh the
evidence and reach a true verdict: it was improper for the jury to consider the impact
of the court proceedings on any person or party. Just as the jury 1s wmstructed not to
consider possible penalty, i.e. the impact of their verdict on the defendant, the jury
should not consider the potential impact of their verdict on the alleged victims. But
the prosecutor’s closing inviting the jury to consider the impact on the complainants.
Such arguments “are generally condemned because they inject issues into the trial
that are broader than a defendant’s puilt or innocence of the charges and hecause
they encourage the jurors to suspend their own powers of nudgment.” People v
Crawford, 187 Mich App 344 (1991).

Not only was the prosecutor’s ‘revictimization’ argument improper sympathy-
mongering, but it was also based on facts not in evidence. People v Stanaway, 446
Mich 643, 686 (1994). The prosecutor argued that Alana and Noah were “thinking
they won’t be bebieved[]” and that this was something they “have to lose” by
participating in the trial. T V, 70-71. But neither complainant testified that they
feared not being believed. Alana testified that her memory of the alleged abuse only
very recently surfaced, approximately 14 years after the incident allegedly occurred.

Alana told her boyfriend, a CPS worker, and the police, all of whorm believed her.
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Noah had previcusly disclosed the alleged abuse but declined to speak to authorities
about the allegations until Alana made her disclosure. Noah came forward out of a
desire to support Alana. Noah's decision to talk to the police in order to support Alana
suggests Noah had confidence their story would be believed and would help bolster
Alana's credibility. Neither Alana nor Noah testified that they ever worried their
claims would bhe disbelieved or even doubted. The prosecutor's argument that the
complainants feared they would not be helieved was unsupported by the evidence and
significantly prejudiced Mr. Montez: reversal is required. People v Davis, 343 Mich
348, 357 (1950).

The prosecutor engaged in improper argumentation at additional pomnts in her
closing. The prosecutor suggested the allegations against Mr. Montez were worse
than the erime of murder, T V, 23; labeled his actions “evil” and argued “it doesn’t get
much worse” than the case against Mr, Montez. 'V, 49. It 18 well established that
prosecutors may not resort to arguments that denigrate the defendant or appeal to
the fears and prejudices of the jury members. Bahoda, 448 Mich at 282-283. The
prosecutor impreperly appealed to the Jjury's sense of civic duty by implering them to
convict an “evil” defendant whose crimes were worse than murder. Trial counsel did
not object to these comments. But they, too, were improper arguments that denied
Mr. Montez a fair trial—particularly in combination with the preserved errors.

Courts have found that a lack of direct evidence implicating the defendant isa
significant factor suggesting that frequent instanccs of prosceutorial misconduct

which occurred were not harmless, Sce, c.g. People v Blackmoen, 280 Mich App 253,
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257 (2008). The prosecution’s case relied on the complainants’ testimony. There was
no physical evidence, withesses to the alleged assaults, or inculpatory statements.
Alana said she remembered an alleged event involving Mr. Montez from about 14
years prior, which she disclosed to CPS after she was questioned about an unrelated
inctdent where her stepfather Charles emailed himself a nude photo of her. Alana’s
sibling, Noah, eame forward with allegations against Mr, Montez to support Alana.
Given that the prosccutor’s remarks denied Mr. Montez a fair trial, the trial
court abuscd its discretion in denying trial counsel's motion for a mistrial. The error
was particularly prejudicial since the trial court did not to address the error at all—
the court did not question the jurors about whether they would be able to procecd
impartially, nor did the court offer to give a curative instruction.? The trial court’s
inaction fcll outside the range of reasonable and principled putcomes. A new tria)

shouid be granted.

* Though a curative instruction would not have cured the crror here, see Feople v
Humphreys, 24 Mich App 411, 419-421 (1970), the harm caused by the error is
exacerbated by the trial court’s failure te do anything to address it.
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V. Individually and/or cumulatively, the above claims
entitle Mr. Montez to a new trial.

This Court should reverse Mr. Montez's convictions because the errors,
whether taken individually or in combination, denied Mr. Montez his right to a fair
trial. People v LeBlane, 465 Mich 575, 591-592 (2002); People v Bahoda, 448 Mich
261, 292, n 64 (1995). Mr. Montez was not properly convicted where his trial attorney
failed to consult an essential expert; the trial court refused to give a necessary
instruction on a critical credibility issue; the jury witnessed an emotional disruption
that evoked sympathy for a testifying complainant; and the prosccutor uscd improper

argument to further rouse sympathy and appealed to the jury’s sense of civic duty.
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V1. The inclusion of irrclevant infermation, ILe.
Descriptions of and references to acquitted conduct,
in Mr. Montez’s PSIR is erroneous. Trial counsel was
ineffective for failing to object. This Court should
remand with instructions to correct the PSIR.

Issue Preservation

Appellate counsel filed a ¢concurrent motion to remand raising this issue. MCR
7.211{CK1).
Standard of Review

The Michigan and the United States Constitutions guarsntee Mr. Mentez the
effective assistance of counsel. Const 1963, art 1, § 20; US Const. Am VL
Constitutional questions and ineffective assistance of counscl issues are reviewed de
novo. People v LeBlanc, 465 Mich 573, 579 (2002).

In order to obtain relief, Mr. Montez must show that (1) counsel's performance
fell below an objective standard of reasonableness and (2) but for counscel's deficient
performance, there is a reasonable probability the outcome would have been different.
People v Armstrong, 490 Mich 281, 290 (2011).

Discussion

Mr. Montez is entitled to challenge the information contained in his PSIR.
MCL 771.14(8); People v Maben, 313 Mich App 545, 555-56 {2015y, MCR
6.420D)1)(b}. “If the court finds the challenged information inaccurate or irrelevant,
it must strike that information from the PSIR before sending the report to the

Department of Corrections.” People v Spanke, 254 Mich App 642, 649 {2003); MCR

6.425(EN2)(a).
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The PSIR must include “a complete description of the offense and the
circumstances surrounding it.” MCR 6.425{(A)1){(b). The jury acquitted Mr. Montez of
the CSC-1 count concerning Alana. T V, 102. Yet, in Mr. Montez’s PSIR, the Agent's
Description of the Offense contains approximately 542 words about Alana's
allegations—of which Mr. Montez was acquitted—bcfore ever mentioning the conduct
of which he was convicted. The second, third, fourth, fifth, and sixth paragraphs' of
the Agent’s Description must be removed as they bear no relevance to Mr. Montez'a
conviction. Further, the ninth paragraph® must be removed as it also references
conduct of which Mr. Montez was acquitted. Trial counsel was ineffective for failing
to object to these portions of the Agent's Description.

In People v Beck, 504 Mich 605 {2019), the Michigan Supreme Court held that
a sentencing court cannet rely on acquitted conduct in sentencing a defendant. Here,
Beek prohibited the trinl court from relying on Alané’s allegations, of which Mr.
Montez was acquitted.? Had trial counsel challenged the portions of the PSIR

regarding Alana’s allegations, the trial court would have been required to state on

1 For purposes of clarity, these parsgraphs begin as follows: ["aragraph 2 of Agent's
Description: "The victim, Alana...”; Paragraph 3: "Detective Potts interviewed Alana
at her school...”; Paragraph 4: “Alana stated that she did not remember a lot of
details_.."; Paragraph 5: “Alana stated she was about 5yrs old...”; Paragraph 6:
“Detective Potts then intervaiewed Allea at her home...".

1! This is the sixth full paragraph on the second page of the Agent’s Description. It
begins, “Allea stated she had no idea that her sister...”.

12 The Michigan Supreme Court decided Beck on July 29, 2019. Mr. Montez was
sentenced on February 11, 2620,
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the record that it was not relyving on that conduct in sentencing Mr. Montez. Since
the trial court could not rely on it, the acquitted conduct was irrelevant to sentencing
and therefore the trial court was required to strike it from the PSIR. Spanke, 254
Mich App at 649, Like uncounsceled convictions, acgquitted conduct should not appear
in the PSIR. Sec People v Moore, 331 Mich 426 {1974), relying on United Stales v
Tucker, 404 US 443 (1972).% It was trial counsel’s responsibility to object to errors in
the PSIR that harm Mr. Montez, There was no strategic reason not to challenge the
inclusion of acquitted conduct in the PSIR.

Trial counsel’s failure to object pursuant to MCR 6.425(D)(1)(b) prejudiced Mr.
Montez by allowing descriptions of and references to acquitted conduct to remain in
his PSIR. At present, the reader would believe Mr. Montez was convicted of (CSC
against both Alana and Noah. This is incorrect and prejudicial to Mr. Montez. This
Court has recognized the PSIR is a tool for the parcle board in making release
decisions. Morales v Farole Bd., 260 Mich App 26, 48 (2003). The PSIR “follows the
defendant to prison and may have ramifications for purposes of security clnssification

and may be considered by parole officials at the appropriate time.” People v

13 On August 20, 2020, this Court held that “a sentencing eourt may review a PSIR
containing information on acquitted conduct without violating [People v Beck, 504
Mich 605 (2019} so long as the court does not rely on the acquitted conduct when
sentencing the defendant.” People v Stokes, __ Mich App _ (2020) (Docket No.
348471; 348472). Stokes 1s pending on the application in the Michigan Supreme
Court. The Court of Appeals in Stokes did not address whether acquitted conduct—
upon which a sentencing court cannot rely—is thercefore irrelevant and must be
struck from the PSIR.

3b



MeAllister, 241 Mich App 466, 477 n 3 (2000) {citations omitted), remanded on other
grounds, 465 Mich 884 (2001).

The second, third, fourth, fifth, sixth, and ninth paragraphs of Mr. Montez's
PSIR must be removed so that the MDOC and the Parole Board have an accurate
understanding of Mr. Montez's conviction. Mr. Montez 18 requesting that this Court
remand his case to the trial court with instructions to remove all references to

acquitted eonduct from the ’SIR.
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VIL. Imposition of lifetime electronic monitoring (LEM)
violated the Ex Post Facto Clauses of the United
States and Michigan Constitutions, Mr. Montez’s
right to a jury trial, and Mr, Montez’s due process
rights. Remand with instructions to strike LEM is
required.
Issue Preservation
Appellate counsel filed a concurrent motion to remand raising this issue. MCR
7.211{CX1).
Standard of Review
Whether Mr. Montez is subject to the statutory requirement of lifotime
electronic monitoring involves statutory construction, which this Court reviews de
novo. People v Osantowski, 481 Mich 103, 107 (2008).
Discussion
The trial court’s imposition of lifetime electronic menitoring (LEM} on Mr,
Montez viclated the Ex ost Facto Clauses of the United States and Michigan
Constitutions where the prosecutor did not establish the offense oceurred before the
statute authorizing LEM took effect. The imposition of LEM also violated M.
Mentez's right to a jury trinl, which requires each fact that aggravates his penalty to
be found by a jury. Further, the trial court viclated Mr. Montez's due process rights

when it imposed LEM without providing him any notice or opportunity to be heard.

Ex Post Facto Violation
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The requirement of lifetime electronic monitoring (I.LEM) for persons convicted
of CSC-1 took effect on August 28, 2006.* Kx post facto laws are constitutionally
impermissible, US Const, art 1, § 10; Const 1963, art 1, § 10, and include any law that
“Inereases the punishment for a crime” and is applied retroactively, People v bLarl,
495 Mich 33, 37 (2011 4); see Carmell v Texas, 528 US 513, 522 (2000). The Michigan
Supreme Court hus held LEM constitutes an “additional punishment” that is part of
a defendant's sentence. People v Cole, 491 Mich 325, 336 {2012). The Ex Post Facto
Clauses of the United States and Michigan Constitutions prohibit the imposition of
LEM where the prosecution has not established the offense cecurred after August 28,
2006, Peuple v Freese, unpublished per curiam opinion of the Court of Appeals, issued
January 21, 2021 (Nocket No. 350388), attached, pp 3-4; People v Raffler, unpublished
per curinm opinion of the Court of Appeals, issued March 22, 2018 (Docket Ne.
313683), attached, pp 3-4. When the imposition of LEM viclates the Ex Post Facto
Clauses, the remedy is for LEM to be struck. Id.

Hore, the trial eourt, the prosecutor, and the defense acknowledged that the
prosecution did not prove the offense oceurred after August 28, 2006. 5T, 6-7, 17, The
parties therefore agreed Mr, Montez was not subject to the 25-year mandatory

mintmum. Jd. The LEM amendment was likewise enacted by 2006 PA 169 and took

4 The Michigan Legislature added MCL 750.520b(2)(d) and MCL 750.520n to the
penal code via Public Act 169 of 2006, effective August 28, 2006. Among other things,
Public Act 169 imposed LEM for those convicted of CSC-1. See Senate Fiscal Agency,
Bill Analysis: CSC: Penaltics & Elec. Monitoring,
https:/fwww.legislature. mi.govidocuments/2005-2006/billanalysis/Scnate/pdff2005-
SFA-0709-E.pdf
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effect on August 28, 2006. ST, 6-7, 17.15 Mr. Montez is not subject to LEM because
the prosecution did not establish hs conduct teok place after August 28, 2006, When
applied to Mr. Montez, the LEM statute violates the state and federal ex post facto
prohibitions because it “applies to events that occurred before its enactment” and
“disadvantages the offender.” People v Slocum, 213 Mich App 239, 243 (1995). LEM
must be struck from Mr. Montez's sentence.
Right to Jury Trial

In Alleyene v United States, 1 US 99 (2013), the United States Supreme Court
held that the Sixth and Fourteenth Amendments require fact-finding by a jury for
facts that increase mandntory sentences or “aggravate” the punishment. See also
People v Lockridge, 498 Mich 398 (2015). LEM is an “additional punishment” that is
mandatory for persons who commit CSC-1 after August 28, 2006. Cole, 491 Mich at
336. The imposition of LEM aggravates a person's sentence becsuse he would
otherwise be permitted to live life without GI’S monitoring upon the completion of
his sentence. Because a jury did not find that the offense occurred after August 28,
2008, it violates Mr, Montez's right to a jury trial and to due process to increase his
sentence by imposing LEM. US Const, Ams VI and X1V: Const 1963, art 1. §§ 14, 17.
Due Process

Further, the imposition of LEM violates Mr. Montez's due process rights where

the trial court provided no notice or opportunity to be heard before adding T.EM to

15 See note 12, supra.
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Mr. Montez's sentence. The trial court did not advise Mr. Montez at any point—prior
to trial, during trial, or at sentencing—that he would be subject to LEM., The trial
court simply issued a judgment of sentence that included LEM. Judgment of
Sentence, attached. The court did not give Mr. Montez an opportunity to object to
LEM on the record. US Const, Ams IV and X1V Const 1963, art 1, § 17; MCR 6.435(B);

MCR 6.429{A}. LEM must be struck {rom Mr. Montez's sentence.

1




Summarv and Request for Relief

For the foregoing reasonz, Mr., Mentez respectfully requests that this
Honorable Court reverse and remand for a new trial. Mr. Montez requests this Court
order that, if the prosecution intends to offer Thomas Cottrell as an expert witness
upon retrial, the trial court must held a Daubert hearing to determine whether the
proposed testimony is both relevant and reliable as is required under MRE 702,

[f remand has not yet been granted and this Court feels expansion of the record
is necessary, Mr. Montez requests this Court remand his case to the trial court
pursunnt to MCR 7.212(C)(1} to allow him to move for a new trial and hold a Ginther
hearing. Mr. Montez further requests that this Court order the trial court to provide
funding to procure Dr. David Thompson's presence and testimony during the ordered
Ginther hearing, See Prople v Uip, 504 Mich 964 (2019),

Mr. Montez further requests this Court remand with instructions to remove
descriptions of and references te acquitied conduct from his PPSIR and to strike LEM
[rom his Judgmaent of Sentence.

Respectfully submitted,

STATE APPELLATE DEFENDER OFFICE

Y: WW

Maya Monlo {P82778)
Assistant Defender

3031 W. Grand Blvd., Sute 450
Detroit, MT 48202

(313) 256-9833

B

Dated: March 4, 2021
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OPINION & ORDER DENYING DEFENDANT’S MOTION TG SORRECT INVALID
SENTENCE

Defendant Steven Montez moves to correct an allegedty invalid sentence. In this motion,
defendant argues his sentence is improperly based on consideration of a statement made at
sentencing from someone who is not a “victim” in this case. For the reasons explained below,
defendant's motion is respectfully DENIED.

I. TIMING OF THE HEARING

Before addressing the substance of this motion, there is & threshold issue of timing. This
is a postjudgment motion filed with this Court under MCR 7.208(B) after a claim of appeal was
filed with the Court of Appeals. That rule requires that the motion be fiagrid o’ déidas’ within
28 days of ;ili ng, “utlcss the court determines that an adjournment is necessary 10 secure evidence
needed for the decision on the motion or that there is ather good cause for an adjournment.” Sez
MCR 7. 208{B)3).

This motion was originally filed on August 20, 2020, and noticed for a hearing on October
30, 2020, which is past the 28-day deadline. On October 12, 2020, defendant’s appellate counsel
fited 2 “motion 1o adjourn for good cause” explaining the hearing was set beyond the deadline due



to the demands of her caseload and the additional time was necessary for effective representation
of her client."

The Court is satisfied that there is good cause for the scheduling of the hearing beyond the
ordinary deadline of MCR 7.208(B)(3), so the substance of the motion will now be addressed.

1I. FACTS AND BACKGROUND

On December 6, 2019, a jury found defendant guilty of one count of first-degree criminal
sexual conduct involving 8 victim under 13 and an offender 17 or older. The trial included
testimony allowed under MCL 768,27a regarding defendant’s other acts of child sexual abuse.
Defendant was sentenced on February 11, 2020, to a minimum of 15 and 4 maximum of 50 years
of incarceration, with that minimurn being at the very top of the guidelines range.

Just prior to the sentencing hearing, there was discussion of the possibility of hearing
statements from two trial witnesses who had testified as victims of the other acts of abuse. At the
sentencing hearing, the Court acknowledged they were not “victims™ i this case, but allowed one
of them—Jessica Parsons—to give @ brief statement. In Ms. Parsons’s brief statement (which
encompasses a total of about one page in the transcript), she discussed the impect on her life
defendant’s abuse had caused. The victim in this underlying case did not give a statement.

Prior to handing down the sentence, the Court carefulty considered the input it received in
the sentencing process and all of the circomstances. It was noted that the uncertain timing of the
offense resuited in a potential 25-year mandatory minimum not applying? The Court also briefly
referenced victims of other acts, stating:

I"m dealing with this case today, but | can’t close my eyes to the fact that a number
of people have been victimized and have been victimized pretty significantly.
These things have a tendency fo stick with you. Some victims are better able to
deal with the issues, some have a very hard tme dealing with the issues, You've
already heard what—what the—what Ms. Parsons just said as to how it affected
her. But the bottom line is I think it’s pretty clear that your acts have had 4
significant impact on—on people, several people, not just one.

The Court acknowledged the prosecution had understandable arguments for exceeding the 15-year
top of the guidelines, and the Court even noted that before the semtemcing hearing it was
considering a 17 '4- or 20-year minimum. However, based on defense counsel’s arguments and
all of the circumstances, the Court ultimately decided to stay within the guidelines and go with the
1 3-year minimum.

! Counsel also noted that MCR 7.208(B)3) has been amended, and, effective January 1, 2021, the
28-day deadline is changing 1o 56 days.

2 The 25-year mandatory minimum was effective August 28, 2006. See 2006 PA 169. The range
of possible dates of defendant’s ¢riminal act included time before that cffective date, so the
mandatory minimum was not applied to defendant’s conviction,
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Defendant now moves for a new sentencing hearing due to the consideration of Ms.
Parsons’s statement in the sentencing process.

Il. LAW AND ANALYSIS

“[A] sentencing court is afforded broad discretion in the sources and types of information
to be considered when imposing a sentence, including relevant information regarding the
defendant's life and characteristics.” People v Afbert, 207 Mich App 73, 74 (1994). It is undisputed
that Ms. Parsans is not & “victim” in this case as defined by the Crime Victim's Rights Act, and
there was no requirement 1o allow her to give a statement under the court rules. See MCR 6.425.
However, it is 2lso undisputed that there was also no explicit bar to allowing her statement. Still,
defendant argues in his brief that atlowing victims of other offenses to give statements opens a
“Pandora’s Box, permitting a parade of *victims® 10 attempt to influence the sentencing decision.”
According to defendant, this could (and in this case did) improperty shift the focus away from
defendant and the underlying offense.

Respectfully, while it is perhaps possibie that the Couri’s discretion could be abused by
allowing a “parade of ‘victims™ to give statements and shift the focus away from the underlying
offense, that is not at ali what happened here. Rather, the Court allowed one out of two other-acts
victims to give a brief stalement. The Court then acknowledged her statement when explaining
the sentence, but emphasized that the focus was on this offense. There was no error here.

Furthermore, it should be remembered that the Court was originally inclined to exceed the
guidelines going into the hearing. The Court then carefully considered the arguments of defense
counsel and other circumstances before opting instead to sentence defendant at the top of the
suidelines. Thus, even if it were an error to allow the statement, it would still not require
resentencing because there is no indication it impacted defendant’s sentence. This was and is a
valid sentence.

Order

For those reasons, defendant’s motion to correct an invalid sentence is respecifully
DENIED.

Dated: October 30, 2020

Paul 1. Sulliven, Circuit judge (P24139%)
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Before: RIORDAN, P.J.. and K. F. KELLY and SWARTZLE, JJ.

PER CURIAM.

Defendant appeals as of right his jury-triat conviction of one count of first-degree criminal
sexual conduct (CSC-1), MCL 750.520b(1)(a); MCL 750.520b{2Xb). The trial court sentenced
defendant to imprisonment of 15 to 50 years and also imposed lifetime electronic menitoring.
Defendant appeals as of right. We aifirm defendant’s conviction, but we remand with instructions
to amend the judgment of sentence to remove the lifetime-electronic-monitoring requirement.

[. BACKGROUND

Defendant’s conviction refales to his sexua) abuse of NE. He was specifically convicied
of CSC-1 on the basis that he engaged in penile-oral penetration with NE. Defendant was also
charged with an additional count of CSC-1, relating to NE’s sister, AE. As charged, defendant was
alleged to have engaged in penile-vaginal penetration with AE. The jury, however, found
defendant not guilty of the count related to AE.

NE and AE are the children of defendant®s former girlfiiend. According to NE and AE's
mother, she and her children lived with defendant in Grand Repids between 2004 and May 2008.
Her relationship with defendant ended in 2008, and she and her children moved out of his house
at that time. According to the testimonies of NE and AE, defendant sexually abused them while
they lived in his home. NE testified about being abused on numerous cccasions and, in particular,
being forced to perform oral sex on defendant in exchange for candy. NE did not, however, recall
specifically when the abuse occurred. AE described one instance of sexval assault. AE testified
that she had repressed this memoary for years before remembering it during a sexua) encounter with
her boyfriend.




In eddition to the events relating to AE and NE, at trial, the prosecutor also introduced
other-acts evidence asserting that defendant committed acts of criminal sexual conduct against
three of his nicces: JP, EM, and MD. The events involving defendant’s nicces were reported to
have occurred between approximately 1997 end 2007. Defendant’s nieces reporied the sexual
abuse by defendant in 2008, prompling a police investigation at that time. MD also told NE and
AE's mother about defendant's conduct, which prompted her to end her relationship with
defendant and move out of his house.

Shortly after zllegations were made by defendant’s nieces, AE and NE were asked about
defendant end whether he had done anything inappropriate to them. Neither disclosed any abuse
at that time; NE and AE were not made aware of the allegations of defendant’s sexual abuse of his
nieces. Years later, when NE was a freshman in high schoot, NE told a friend and NE's mother
gbout the abuse, but the matter wes not reposted to authorities at that time. Later, in September
2018, AE reported the abuse to Children’s Frotective Services, prompting an investigation that
eventually led to the charges and trial in this case.

A few instances that occurred during trial other than the gencral allegations of defendant’s
conduct beer mentioning at this point. At one point during trial, AE became emotionzl while
testifying sbout the time defendant allegedly sexually assaulted her. AE started to cry and asked
for her unspecified medication. The trial judge excused the jury from the courtroom so AE could
compose herself. The trisl judge did not address the incident with the jury when AE’s testimony
resumed or at any point thereafter.

Additionaily, the prosecutor calted an expert witness, Thomas Cottrell, who testified about
“child sexual abuse disclosure and treatment.” According to Cotirell, *half” or “more than half"
of child-sexual-assault disclosures are delayed. He asserted that the percentage varies, depending
“on the study one tooks at,” and that “sometimes it’s upwards of 69 percent.” Cottrel] aisc testified
that trauma produces “disjointed memories” that are less linear than typical memories, including
negative memories. In comparison, memories of incidents that occurred many times can blend
together without many distinguishing characteristics 1o differentiate distinct events. Finally,
Cottrel] also testified 1hat children can create false memories, but he maintained that these
memories were ususlly the result of “coaching,” they would “fade” more quickly than real
memories, and they rarely produced a strong emotional response because they never really

happened.

During closing srguments, the prosecutor repeatedly referred to Cottrell’s testimony. For
example, the prosecutor stated:

You alsc have the testimony of Tom Cottrell. Tom Cottrell corroborated a lot of
what [AE] and [NE], and also the other victims, told you, you know, really in terms
of how and when children disclose acts of child sexual abuse. It’s very common
for them to keep the secret, 1o delay disclosure. He talked about the differcnce
and—and some of this may be a lot of common sense, but others—like he talked
about common misperceptions because if you don’t have a lot of training in this
area of work in this arca or know ptopie who have been sexually abused, some
things might seem unusual, such as, you know, disclosing.



The prosecutor also discussed at length how the testimony of NE, AE, and defendant's
nieces compared lo Cottrell’s expert testimony on child sexual abuse and misconceptions
regarding sexual abuse, including specifically topics like {1} delayed disclosure, (2} self-harming
behavior in victims of sexual abuse, (3) how memories ere stored, {(4) traumatic memories and
trigger events, (5) the level of detail in reports of sexual abuse, (6) false memeories and coaching,
and (7} grooming of sexual abuse victims. The prosecutor edditionally characterized defendant’s
conduct at issue in this case as “evil,” compared it to murder, and stated that it “doesn't get much
worse” than whet defendant did in sexually abusing children who trusted him. Defense counsei
did not object to those comments.

During defense counsel’s closing argument, she argued that AE and NE were not credible
witnesses because they did not disclose the alleged sexual abuse earlier and the events happened
so long ago that their memories were not reliable. Defense counsel also addressed AE’s emotional
reaction addressed earlier. She admitted that AE’s testimony wasg “very emotional™ and contrasted
it with information about AE’s initial disclesure to Children’s Protective Services in which AE
was “calm, normal.” Defense counsel arpued that this discrepancy established that AE was not a

credible witness.

During rebuttal, the prosecutor argued that the jury should believe the testimony of AE and
NE:

And | submit to you in this case that there has been no evidence of any
motive 10 lie because [defense counse!] said to you in her closing maybe it didn’t
happen at all, Okay, consider that, talk about that in your deliberations. Maybe it
didn’t happen at all, then why in the heck are they saying it happened? There's
been no evidence they have any motive to lie here. They didn’t willingly run to the
police to try and get the defendant in trouble. All of this came about because AE
was specifically asked about it. And throughout this entire week, there has been no
evidence showing why they would have any motive to lie about it.

They have nothing to gain from reporting these sexual assaults. Defendant
has not been in their lives for a while. They don't get money from this. But what
happens instead? 1 mean, they have 10 go through this again. They have to relive
it. They open themselves up to harsh questioning by everybody, by myself, by the
defense ettomey, by police, by therapists, by their families. So ] ask you that, when
considering whether they have eny motive to lie, why would they make it up, unless
it happened? There’s no evidence to the contrary that they would have any motive
to lie in this case.

What do they have to gain by doing this? Nothing. And what do they have
to lose? Being revictimized again.

At this point, defense counsel interjected with en objection that the prosceutor’s sevictimization
argument was improper. The trial court overruled the objection. The prosecutor then continued:

How is it revictimization? 1’m sure you can imagine. I mean, having to
come in here and having to sec the defendant, having io relive it in front of him,
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having to relive it in front of all you talking about these sexual activities that they
clearly never wanted to telk about, They may have kept the secret forever or for 8
lot longer except for how things played out in this case with [Children’s Protective
Services] getting involved, the police being told. How is it not reviclimization to
come in and have to do all this again, reliving the embarrassment and the shame
and the smations and opening themselves np to questioning and thinking they won't
be believed.

Defense counsel again objected. Although defense counsel did not request a curative
instruction, or propose any perticular language for an instruction, the trial court
contemporansously instructed the jury as follows:

You have to judge credibility using the typical tools you use to judge that,
Ladies and gentlemen, the term “victim,” I guess Il just—we use that term because
it's a (erm thet we use when people are charged with a crime you have a defendant,
you have a victim. I think we—I might be getling this confused with another recent
case, but [ think we talked about that a little bit. The term “victim™ may be totally
eppropriate depending on what you determine at the end of the trial. But it's just—
it's basicatly a way of identifying the participants in this trial right now and should
not give you eny particular suggestion that someone is & victim because they're
being designated as a victim. Whether they're a victim or not depends on your
findings at the end of the trial.

So in the course of final arguments, closing argumenis like this, we give
both attorneys some latitude in their suggestions to you about how you shouid view
the evidence. But in the end, as I told you earlier, if either ettorney says something
that you believe is not supported by the evidence as fairly determined by you, you
go by your recollection, I’ll leave it at that.

Following the trial court's instruction, the prosecutor finished her rebuttal argument without any
additional mention of revictimization. The prosecutor did, however, utilize a PowerPoint
presentation during her closing argument. One of the slides in that presentation focused on
revictimization:

Re-victimization

Having Yo see Defendant

Reliving the assault—in freat of Deferdant!
Yalking about it n open Cowtroom
Ermbarrassment

Shame

Opening themseives up te harsh questoning
Thinking they won't be believed

Trial counset specifically objected to that slide as well.




After closing arguments concluded, the trial judge instructed the jurors, 1n relevant part,
the trial judge instructed the jurors that they “must not let sympathy or prejudice infivence [their]
decision.” The trial judge additionally instructed the jurors to consider Cottrel]l’s expert opinion,
but stressed that they were not required to accept Cottrell*s opinion as fact. The trial judge gave
standard jury instructions about the jurors’ roles as the fact-finders in this case end that statements
by the trizl judge and the attorneys were not evidence. After deliberating for a few hours, the
Jurors returned a verdict finding defendant not guilty of Count I (CSC-1 for sexually abusing AE),
but guilty of Count ! (CSC-1 for sexually abusing NE).

In preparation for defendant’s sentencing, the Depariment of Corrections prepared a
presentence investigation report. The report noted that defendant was acquitted of Count [ and
found guilty of Count II. The description of defendant’s offense addressed the allegations of AE
and NE as well as the process that led to their disclosures to law enforcement, That portion of the
report, however, did not specify that defendant wis acquitted of the charge erising from AE's
allegations. The report also asseried that defendant was subject to lifetime electronic monitoring
under MC1. 750,520n. The trial court and the attorncys did not address lifetime electronic
monitoring al sentencing, but the judgment of sentence ordered it as part of defendant’s sentence.

Defendant then filed an appeal with this Court. About twe months after filing his brief on
appeal, however, defendant filed a motion to remand with this Court, asking for 2 Ginther' hearing
to further develop the record in support his claim that his trial counsel was ineffective. Defendant
ettached two affidavits to his motion. We note that, although not part of the lower court record,
because defendant filed a timely motion to remand for a Ginther hearing, we consider the affidavits
he provided on appeal! for purposes of determining whether a remand for further factual
development is warranted. See People v Moore, 493 Mich 933 (2013). The first affidavit was
from defandant’s appellate counsel. This affidavit asserted that trial counsel “asked around™ about
en expert witness to call at trial, but that trial counsel “Was not able to get the name of an expert.”
Accordingly, trial counse! “did nat consult an expert™ in this case. The second affidavit was from
Dr. David Thompsen, Ph.I}., a clinical and forensic psycholopist.

According to Dr. Thompson, half of child-sexual-assault disclosures are delayed. Dr.
Thompson additionally averred that “teaumatic memories are generally more fulty and completely
recollected than non-traumatic memories.” He also addressed the creation of false memories.
According to Dr. Thompson, there is ample research that children can form false memories
*without deliberate coaching by an adult.” He averred that “source misattritbution errors occur en
their own without any prompling” as a result of overhearing conversations, improper questioning
about abuse, and unspecified “psychotherapeutic techniques that are used to treat children that
have experienced trauma.”

Dr. Thompson additionally averred that he was not aware of eny “credible evidence that
falze memories fade more quickly than other memories.” Finally, Dr. Thompson also addressed
“co-witness conformity,” a subject not mentioned at all during trial. Accosding to Dr. Thompson,
cowitngse conformity “is the process by which individuals who witnessed an event may be

' People v Ginther, 390 Mich 436; 212 NW2d 922 (i973).
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influenced by co-witnesses. When two individuals talk about their individual experiences of 2
gimilar event, the conversation may result in changes to one or both individuals’ memories.” Dr.
Thompson's affidavit specifically addressed a cowitness-conformity study demonstrating its effect

on young children and preteens.

This Court denied defendant’s motion tc remand “without prejudice to a case call panel of
this Court determining that remand is necessary once the case is submitted on a session calendar.”
People v Montez, unpublished order of the Court of Appeals, entered May 17, 2021 (Docket
Ne. 353119). Defendant then filed a renewed motion te remand shorily before oral argument in

this case.
II. ANALYSIS
A. INEFFECTIVE ASSISTANCE

Defendant first argues that his trial attorney provided ineffective assistance by failing to
consult and call an expert on child sexual zbuse and false memories. Defendant requesis a new
trial or, alternatively, a remand for a Ginther hearing. Because there has not been a Ginther hearing
in this case “our review is limited to the facis on the record.” People v Wilson, 242 Mich App 330,
352; 619 NW2d 413 (2000). “A claim of ineffective assistance of counsel is a mixed question of
law and fact. A trial court’s findings of fact, if any, are reviewed for clear error, and this Court
reviews the ultimate constitutional issue arising from an ineffective assistance of counsel claim de
nevo.” People v Petri, 279 Mich App 407, 414; 760 NW2d 882 (2008).

“To establish ineffective assistance of counsel, defendant must show (1) that defense
counsei's performance was below an objective standard of reasonableness under prevailing
professional norms and (2) that there is a reasonable probability that, but for counsel's errors, 2
different outcome would have resulted.” People v Jackson, 292 Mich App 583, 600-601; 808
NW2d 54] (2011). "Effective assistance of counsel is presumed, end the defendant bears a heavy
burden of proving otherwise.” People v Seimonson, 261 Mich App 657, 663; 683 NW2d 761
(2004). “Because the defendant bears the burden of demenstrating both deficient performance and
prejudice, the defendant necessarily bears the burden of establishing the factual predicate for his
claim.™ People v Carbin, 463 Mich 590, 600; 623 NW2d 884 (2001).

In this case; although defendant’s offer of proof may have potentially warranted factuai
development on the adequacy of counsel’s performance, see MCR 7.211(C)(1)(a), we conclude
that defendant is not entitled to a new trial, and that a remand for a Ginther hearing is unnecessary,
because it is clear that defendant cannot establish prejudice from counsel's failure to consult or
call an independent expert in child sexual abuse and false memories, See Strickland v Washington,
466 US 668, 697; 104 8 Ct 2052; 80 L Ed 2d 674 (1984),

In particular, with regard to establishing prejudice, a defendant must show that, “but for
counsel’'s deficient performance, there is & reasonable probability that the outcome of the
defendant’s trial would have been different.” People v Ackley, 497 Mich 381, 394; 870 NW2d
858 (2015} (cleaned up). Under this standard, e defendant does not have to show that the evidence
would have ensured acquittal, id. at 397, nor must a defendant show that counsel’s “failure more
likely than not altered the outcome,” Harrington v Richter, 562 1S 86, 111-112; 131 8 Ct 770,
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178 L. Ed 2d 624 (2011) (guotation marks and citation omitted). Nevertheless, “[t]he likelihood
of a different result must be substential, not just conceivable.” Jd. at 112, When “there is refatively
little evidence to support a guilty verdict to begin with (e.g., the uncorroborated testimony of a
single witness), the magnitude of errors necessary for a finding of prejudice will be less than where
there is greater evidence of guilt.” People v Trakhtenberg, 493 Mich 38, 56; 826 NW2d 136 (2012)
{quotation marks and citation omitted}.

On the issue of prejudice, defendant relies on the affidavit of Dr. Thompson to establish
that, but for trial counsel’s failure to consult an expert and offer independent expert testimony,
thers was a reasonable probability of a different outcome. In this regard, defendant maintsins that
Dr. Thompson could have (1) rebutted expert testimony from Cottreli by identifying contradictory
research, and (2) offered additional testimony on false memories, including specificaily
information on source-misattribution error and cowiiness conformity. Contrary to defendant’s
srguments, his ineffective-assistance claim fails because the proposed testimony from Dr.
Thompson does not establish a reasonable probability of a different outcome.

First, defendant maintains that Cottrell inaccurately testified that upwards of 69% of child-
sexual-abuse victims delay their disclosure when, according to Dr. Thempson, only half of
disclosures are delayed and approximately half of all disclosures occur “close in time” to the
alleged abuse. In actuality, Cottrell testified that “half”” or “more than half” of abuse disclosures
are delayed. He asserted that the percentage varies, depending “on the study one looks at,” and
that “sometimes it’s upwards of 69 percent.” In other words, Cotirell acknowledged there were
different studies on the topic of delayed disclosure, and he even testified that “haif” of the
disclosures are delayed. His testimony is not materially inconsistent with Dr. Thompson's view
on the topic. Furthermore, in his affidavit, Dr. Thompson specifically relied on a study published
in 2020, which was affer the trial in the current case, making it hard to see how this testimeny
could have been presented or how Cottrel] could be challenged for not knowing of 2 study that did
not exist when he testified. Additionally, and perhaps most importantly, the basic point of
Cottrell's testimony is that, contrary to popular perception, not al) children immediately report
abuse and in fact many children delay reporting. This is true whether the percentage of delayed
reparts is 50% or 69%. Dr. Thompson’s testimony on this topie would not aiter the outcome of
trial.

Second, Coftrell 1estified that traurna produces “disjointed memories™ that are less linear
than typical memories, including negative metmoties. According to Dr. Thompson, this is
inaccurate, and in fact, the opposite is truz. That is, accerding to Dr. Thompson, “traumatic
memories are generalty more fully and completely recollected than non-traumatic memories.”
Although Dr. Thempson’s testimony on this point would clearly contradict Cottrell’s testimony
on the “disjointed” nature of traumatic memories, a contrediction on this point is not reasonably
likely to alter the outcorne. Fairly considered, Cottrell’s testimony on traumatic memaries—which
focused extensively on “triggers” that are likely to bring back the traumatic memories—was
offered to explain AE’s purported incomplete memory of events, why she may have previously
biocked out the zbuse, and her sudden recall of the abuse during an encounter with her boyfriend.
indeed, the prosecuter used Cottrell's testimony on trauma during closing argument (o argue that
AE “did store [the memory] as a traumatic memory.” Because AE purportedly experienced terror
during e one-time incident of sexual assault, the prosecutor asserted that she stored the memory as
2 traumatic memory, she essentially blocked the memory, and she later recalled the incident when
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presented with & “rigger™ while with her boyfriend. In this context, Dr. Thompson’s proposed
testimony on iraumatic memory would clearly have been relevant to AE’s disjointed memories of
pbuse. Baut the jury found defendant not guilty of ihe charge related to AE.

In comparisen, Cottrell’s traumatic-memory testimony had little or no relation to NE. NE
did not describe triggers, blocked memories, sudden recall, or anything indicative of the traumatic-
type memory that Cottrell described. And the prosecutor did not argue that NE’s memories were
affected by trauma. To the contrary, the prosecutor contrasted AE’s one-time traumatic memory
with a situstion—more akin to NE’s—in which “something is more frequent, happening regularly,
often, on a daily or weekly basis,” such that it may become “more noimal, wrong, of course, but
more normal, as part of life.” Indeed, zlthough acknowledging that NE’s memories of abuse were
not complete in terms of detai) or every single act that happened, the prosecutor did rof attribute
this to trauma, but instead asserted that NE could not remember every detail because it happened
ona regular basis and the events blended together. Cottrell offered testimony on how memories
of repeated events can become blurred, particularly for children who do not “use the same markers”
as adults in terms of time and place to organize their thoughts. He noted that it is not uncommon
for children to “confuse multiple occurrences as a similar sort of event.” But this testimony on
multiple occurrences blurring in a child’s mind had nothing to do with Cotirell’s testimony on
trauma, and Dr. Thompson’s proposed testimony on traumatic memory wauld be immelevant to the
charge retated to NE. In short, Cottrell’s testimony on trauma did not relate to NE, and to the
extent Dr. Thompsen could have challenged Cottrell’s testimony 2s related to AE's traumatic
memories, it is immaterial at this juncture because the jury found defendant not guilty of the
conduct related to AE. Consequently, the dispute about the formation of traumatic memories does
not establish a reasonable probability of & different outcome.

Third, defendant maintains that Dr. Thompson could have contradicted Cottrell’s
testimony on the formation of false memories. In this regard, during cross-cxamination, Cottrell
1estified that the creation of false memories is possible particularly in young children, but he also
testified that it required a “deliberate process,” such as “coaching,” and that it wes not something
that would “occur on its own.” In contrast, in his affidavit, Dr. Thompson stated thet there is ample
research that children can form false memories “without deliberate coaching by an adult.” He
averred that “source misattribution errors occur on their own without any prompting” as a result
of things like “overhearing other people’s conversations” or “as a result of participating in
therapeutic treatment.” He also stated that he is “aware ol no credibie evidence that false memories
fade more quickly than other memories.” o o

Although Dr. Thompson could have contradicted Cottrell’s assertion that false memories
require a deliberate process, such as coaching, failure to present such testimony—and to provide
additional testimony on socurce misattribution—did not affect the outcome of trial. To be
admissible, under MRE 702, expert testimony needs to be both relevant and reliable. People v
Kowalski, 492 Mich 106, 120; 821 NW2d 14 {2012) (opinion by KELLY, J.). *[E]xpert testimony
which does not relaie to any issue in the case is not relevant and, ergo, non-helpful.”™ d. at 12]
{quotation marks and citation omitted). See also People v Unger, 278 Mich App 210, 249; 749
NW2d 272 (2008). For example, in the context of child-sexual abuse, expert testimory may be
offered for the purpose of explaining a specific behavior that the jury might otherwise construe as
inconsistent with abuse or to rebut attacks on credibility. People v Peterson, 450 Mich 349, 372;
537 NW2d 857 (1995). But this is dependent on the underlying facts of the particular case in
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question. See id. That is, “if the facts of a particular case show that the victim delayed reporting
the abuse, recanted the allegations, kept the gbuse secretive, or was accommodating to the abuse,
then testimony about that particular characteristic . . . would be admissible to dispel any myths the
jury may hold concerning that behavior.” Jd. (quotation mearks and citation omitted; emphasis
added), '

As applied in this case, Dr. Thompson's proposed testimony—that false memories can be
created in the absence of deliberate coaching by, for example, overhearing a conversation, repeated
questioning, or participating in therapy—is not particularly relevant because there is no underlying
factual foundation to supporl that NE (or AE} may have formed false memories through source
misattribution as described by Dr. Thompson. For example, there is no evidence that (I} NE or
AE overheard any conversation about defendant or his conduct with his nieces, (2) they were
subjected to “repeated questioning™ involving improper techniques or a biased interviewer, or (3)
they engeged in repeated conversations about events that did not occur. In faci, AE and NE both
expressly denied knowing any of the specific allegations of the abuse that defendant perpetrated
on his nieces. And the overwhelming and undisputed testimony—from their mother and
defendant’s nieces—was that the nature of the allegations by defendant’s nieces against defendant
were pever discussed with NE or AE. At mest, NE and AE were asked—without any discussion
of details—as children whether anything inappropriate happened with defendant, and they said no.
Nothing in Dr. Thempson’s description of source misattribution supports that this sort of brief and
isolated questioning would or could result in the formaticn of false memories. Similarly, nothing
in the record suggests that NE's therapy would or could have caused false memories. On this
record, Dr. Thompson’s testimony on source misatiribution is, at most, minimally relevant, and it
appears highly improbable that such testimony would have affected the outcome of the
proceedings.

In the contexi of false memories, Dr. Thompson also asserted, in comparison to Cotirell’s
testimony that false memories fade more quickly than other memories, that he was not aware of
any credible evidence that false memories fade more quickly then other memeories. Dr. Thompson
does not, however, state one way or the other whether false memories fade more quickly, last
longer, or otherwise differ from true memaories in terms of how long they last. Unlike with his
other opinions, Dr. Thompson cites no articles or other sources related to how long fialse memories
last in comparison to other memories. It appears that he is simply unaware of any research on this
topic. Dr. Thompson®s assertion thet he lacks awarencss of a specific topic is not particularly
helpful, and it does not create a reasonable probability of a different outcome.

Fourth and finally, defendant contends that Dr. Thompsen could have offered testimony
on “co-wilness conformity,” a subject not mentioned at all during trial. Considering Dr.
Thompson's affidavit and the evidence in this case, Dr. Thompson’s potential testimony on
cowitness conformity is not particularly relevant on the facts of this case, and such testlimony
would not create a reasonable probability of a different outcome, The testimony at trial was that
NE and AE did not discuss their abuse by defendant until AE wes 17 years old, at which time NE
was elready an adult. Although Dr. Thompson vaguely asserted in his affidavit that cowitness
conformity has been “well studied” in children and adults, the only detailed information he
provided related to children under the age of 12, and he failed to explain how—or to what degree—
it may apply to individuals over the age of 12. Moreover, Dr. Thompson discussed cowitness
conformity in the context of altering details of memories when children were shown “slightly
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different” video clips of the same evert. NE and AE never claimed to have participated in the
same event. They testified that they were separately abused by defendant. Dr. Thompson failed
to explain how, if at all, cowitness conformity applies to individuals discussing different events.

Lastly, it should be noted that NE and AE both disclosed their allegations of defendant’s
abuse to other people before discussing them with each other. Even if cowitness conformity could
have conceivably aliered the details of their memories, this charge of recent febrication—albeit
unconscious fabrication—is rebutted by their prior identifications of defendant. See MRE
201 (d)(1)(B). Overall, Dr. Thempson's potential testimony on the topic of cowitness conformity
has little rclevance to the facts of this case, and it does not appear reasonably probable that this
marginatly probative evidence would have affected the cutcome of trial.

1n sum, defendent has not established that he was denied the effective assistance of counsel
or that a remand for a Ginther hearing is warranted on the focts of this case.

B. PROSECUTORIAL MISCONDUCT

Defendant also maintains on appeal that the prosecutor denied him 2 fair trial by engaging
in three impermissible arguments. First, defendam contends that the prosecutor advanced an
impreper vouching argument by asserting that Cottrell’s testimony “corroborated” the testimony
from NE and AE. Second, defendant argues that the prosecutor appealed to the jury’s sympathies
and sense of civic duty by advancing 8 “revictimization™ argument. Third, defendant asserts that
the prosecutor denied him a fair trial by comparing CSC to murder and asserting that defendant’s

acts were “evil.”

“in order to preserve an issue of prosecutorial misconduct, a defendant must
contemporaneously object and request a curative instruction.” Peopie v Bennett, 290 Mich App
465, 475; 802 NW2d 627 (2010). Defendant preserved his ergument related to the prosecutor’s
corroboration statement by objecting and requesting a curative instruction. See id. To the extent
that he sought a mistrial on the basis of the prosecutor’s revictimization argument, his request for
a mistrial is preserved. See People v Homes, __ Mich App__, ___;_ NW2d ___ {Docket
No. 350125} (2021; slip op at 7. But to the extent defendant now contends that alternative relief,
such as a curative instruction, was warranted based on the prosecutor’s reviciimization argument,
his argument is unpreserved because he failed to make such a request in the trial court. See
Bennett, 290 Mich App at 475. Likewise, to the extent defendant chatllenges the prosecuiion’s
assertions that defendent’s conduct was “evil™ or worse than murder, defendant failed to object
and request a curative instruction in the trial court, meaning that his argument in this regard is
unpreserved. See id.

Preserved claims of prosecutorial misconduct are reviewed de novo by this Court to
determine whether the defendant was denied a fair and impartial trial. People v Mann, 288 Mich
App 114, 119; 792 NW2d 53 (2010). This Court reviews & trisl court’s denial of a motion for a
mistrial for an abusc of discretion. People v Lane, 308 Mich App 38, 60; 862 NW2d 446 (2014).
“The trial court abuses its discretion when its decision falls outside the range of principled
cutcomes.” Jd. Unpreserved issucs are reviewed for plain error. People v Cain, 498 Mich 108,
116; 869 NW2d 829 (2015).
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To avoid forfeiture under the plain error rule, three requirements must be met: 1)
error must have oceurred, 2) the error was plain, i.¢., clear or obvious, 3) and the
plain error affected substantial rights. The third requirement gencrally requires a
showing of prejudice, i.e., that the emror affected the outcome of the lower court
proceedings. It is the defendam rather than the Gevemment who bears the burden
of persuasion with respect to prejudice. Finally, once a defendant satisfies these
three requirements, an appellate court must exercise its discretion in deciding
whether to reverse. Reversal Is warranted only when the plain, forfeited error
resilted in the conviction of an sctually innocent defendant or when an error
seriously affected the faitness, integrity or public reputation of judicial proceedings
independent of the defendant’s innocence. {People v Carines, 460 Mich 750, 763-
764; 597 NW2d 130 (1999) (cleaned up).]

“A ‘clear or obvious® error under the second prong is one that is not ‘subject to reasonable
dispute.' * People v Randolph, 502 Mich 1, 10; 917 NW2d 249 (2018) (citation ormitted).

“When reviewing a claim of prosecutorizl misconduct, this Court must examine the
pertinent portion of the record and evaluate a prosecutor's remarks in context.” People v Callon,
256 Mich App 312, 330; 662 NW2d 513 (2003). A prosecutor’'s comments must be read as a
whole, and the propriety of the prosecutor’s remarks depend on the particular facts of the case, the
defendant's arguments, and the evidence admitted at trial. /4. “Prosecutors are typically afforded
great latitude regarding their arguments and conduct at trial. They are generally free to argue the
evidence and gll reasonable inferences from the evidence as it relates to their theory of the case.”
Unger, 278 Mich App at 236 (citations omitted).

1. VOUCHING

Defendant first contends that the prosecutor impermissibly used Cottrell's testimony to
bolster the credibility of NE and AE. When discussing witness credibility, a prosecutor may not
vouch for a witness by implying that the prosecutor has some special knowledge of a witness'’s
credibility. People v Thomas, 260 Mich App 450, 455; 678 NW2d 631 (2004). The prosecutor,
however, is free to comment on witness credibility and “to argue from the evidence and its
reasonsble inferences in support of a witness’s credibility,” Beanetr, 290 Mich App at 478.

In this case, the prosecutor said nothing to suggest any personal knowledge of credibility.
Instead, in the porticn of the prosecutor’s argument challenged by defendant, the prosecutor
asserted that Cottrell's testimony “corroborated” the testimony given by NE, AE, and defendant’s
nieces. Defendant focuses on the prosecutor’s statement that “Cottreli corroborated e lot of what
[AE] and [ME}, and zlzo the other victims, told you, you know, really in terms of how and when
children disclose acts of child sexue! abuse.” When reviewed as 8 whole, the prosecutor's closing
argument addressed at length how the testimony of NE, AE, and defendant’s nitces compared to
Cottrell's expert testimony on child sexuai abuse and misconceptions regarding sexusl abuse,
including topics like delayed disclosure and explanations regarding memories of iraumatic events
as well as repeated events. The prosecutor also addressed the level of detail in reports of sexual
abuse, faise memones and coaching, and grooming of sexuval sbuse victims. Cottrell offered
testimony on the various topics discussed, meaning that there was en evidentiary basis for the
prosecutor’s argument that the victims' behaviors and any gaps in their memeries were consistent
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with Cottrell’s testimony on the behaviors and memories of victims of child sexual abuse. See
Unger, 278 Mich App at 236.

Nevertheless, defendant maintains that the prosecutor's argument was improper because #
would be impermissible for Cottrell to vouch for the victims® credibility, and it should, therefore,
be impermissible to use Cottrell’s testimony to bolster the victims’ credibility. In making this
argument, defendant relies on Peopie v Thorpe, 504 Mich 230, 259; 934 NW2d 693 (2019), for
the proposition that an expert in child sexual abuse cannot vouch for a victim’s credibility by, for
example, testifying about the percentage of children who lie about sexual abuse. See also People
v McFarlane, 325 Mich App 507, 521-522; 926 NW2d 339 (2018). To be clear, in relying on
Thorpe, defendant does not contend that Cottrell impermissibly vouched for the victims or
otherwise offered improper testimony an credibility or defendant’s guilt. Instead, defendant
maintains that the prosecutor misused Cottrell’s otherwise proper testimony during closing.
Defendant’s argument Jacks meriL

It is well recognized that, as eccurred in this case, “the prosecution may present evidence,
if relevant and helpful, to penerally explain the common postincident behavior of children who ere
victims of sexual abuse.” Peterson, 450 Mich at 373, Moreover, “{t]he prosecution may, in
commenting on the evidence adduced at trial, argue the reasonable inferences drawn from the
expert’s testimony and compare the expert testimony to the facts of the case.” Jd. This is precisely
what cecurred in this case. When the prosecutor’s argument about Cottrell is read as a whole and
in context, the prosecutor permissibly compared Cotirell's testimony to the facts of this case to
explain the delayed disclosurc of abuse, matters related 10 memory and “triggering™ events, and
other issues relevant to the behaviors of NE, AE, and defendant’s nieces. This was proper under
Feterson. '

Rather than consider the prosecutor's argument as a whole, defendant reads the word
“cormoborated™ in isolation snd asserts that the use of the word “corroborate™ was an attempt to
use Cottrell’s testimony for improper vouching purposes. But even if use of the term
“corroborated” was inartful, this isolated comment in an otherwise proper argument about
Cottrell’s testimony does not warrant reversal of defendant’s conviction. See People v Brownridge
(On Remand), 237 Mich App 210, 216; 602 NW2d 584 {1999). Moreover, although the trial court
denied defendant’s request for a specific curative instruction, the trial court properly instructed the
jurors that they alone must decide the facts of the case and witness credibility, they must decide
the case on the evidence properly edmitted, the lawyers' statements and arguments were ot
evidence, and the jurors did not heve to believe an expert’s opinions. “Jurors are presumed to
follow their instructions, and instructions are presumed to cure most errors.” People v Abrakam,
256 Mich App 265, 279; 662 NW2d 836 (2003). On the whole, there has been no assertion that
Cottrell’s testimony actually constituted impermissible vouching testimony under Thorpe; the
prosecutor properly compared the behavier of NE and AE to Cottrell’s testimony as allowed under
Peterson; and a properly instructed jury considered the evidence against defendant. Defendant
was not denied a fair and impartial trial. See Mans, 288 Mich App at 119.

2. REVICTIMIZATION
Defendant slso argues that the prosecuior improperly appeaied to the jurors® sympathies

and sense of civic duty by arguing that AE and NE faced “revictimization™ as a result of having to
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appear af trial. According io defendant, the trial court abused its discretion by denying his metion
for & mistrizl or, at 2 minicnum, the trial court should have sua sponte taken some action {o address
the issue. The prosecutor’s revictimization argument was made during rebuttal, in the context of
the prosecutor’s more general assertion that NE and AE had no reason to lie. As described earlier,
the prosecutor repeatedly stated that AE and NE were being revictimized by testifying at frial and
that revictimization weighed apainst any suggestion that they were not testifying truthfully. The
prosecutor also had a PowerPoint slide on the subject. Trial counsel objected, and the trial judge
gave a contemporaneous instruction to the jury about the use of the word “victim” during the trial.

Considering the prosecutor’s arguments as 2 whole and in context, we initially note that
the prosecutor generally couched her revictimization argument in the context of & credibility
discussion and an assertion that NE and AE had nothing to gain and no reason to lie by making
allegations against defendant. Prosecutors are “generslly free to argue the evidence and all
reasonable inferences from the evidence as it relates to their theoty of the case.” Unger, 278 Mich
App at 236. And a prosccutor may comment on witness credibility and argue, based on the
evidence, that a witness had no motive to tie. Thomas, 260 Mich App at 455-456.

That said, & prosecutor should not “invite[] jurors to suspend their powers of judgment and
decide the case on the basis of sympathy or civic duty.” Lane, 308 Mich App at 66. [n this case
in particular, the prosecutor exceeded the bounds of proper argument by arguing that NE and AE
faced revictimization as a result of the trial and by asserting that they would be revictimized if they
were not betieved. See Unger, 278 Mich App at 237. Such an argument constituted an improper
appes to the jurors® sympathies. Sec id. Indeed, as framed by the prosecutor in this case, NE and
AE were “revictimized” by defendant’s exercise of his constitutional right to & trial, including his
right to confront the witnesses against him. That is, the prosecutor argued that NE and AE had
been revictimized because they came to court, saw defendant, and answered questions before the
jury. As arpued by the prosecutor, the jury itself was part of the problem because NE and AE
faced the risk that “they won't be belicved” a2nd that too would constitule revictimization.
Certainly, appearing at irial to testify, particularly about a painfual topic like sexual abuse, can be &
difficult experience. But it is nevertheless true thet a jury’s determination of guilt must be based
on the evidence, not sympathy. These kinds of revictimization arguments—asserting that victims
should be believed because they have been revictimized by a trial or because failure to believe
them would revictimize them—are improper attempts to arouse the jury’s sympathies. See id.

Although the prosecutor’s argument was improper, relief is not warranted on appeal. First,
to the extent defendant sought a mistrial, and argues on appeel that a mistrial should have been
granted, & mistrial was not warranted because revictimization ergumenis—while improper—san
be addressed with a curative instruction. See id. Second, even though defendant did net request
a curative instruction or propose any particular language for an instruction, the trial court sua
sponte instructed the jury that the term “victim”™ may not be an appropriate description for the
complainants in this case, making clear thal NE and AE were not “victims™ simply because they
had made allegations and appeared in court. The trial court else specified that the jury decided
issues of credibility and that the jury did not have to accept the prosecutor’s arguments, Third,
aside from this contemporaneocus instruction on “victims™ and jssues of credibility, the trial court
alsc provided standard jury instruction on assessing credibility, not letting sympathy influence the
jury's verdict, and that the lawyers’ arguments were not evidence, Jurors are presumed to follow
their instructions, and these general instructions, particularty when coupled with the trial court’s
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more specific instruction on “victims,” alleviated the prejudice to defendant. See id. Fourth, in
concluding that the instructions were sufficient to cure any prejudice to defendant in this case, it
again bears noting that the jury found defendant not guilty of the charge related to AE. Clearly,
notwithstanding the prosecutot’s improper revictimization argument, the jury understood its role
in assessing credibility and had no qualms about disbelieving one of the alleged victims. On this
record, the prosecutor’'s improper revictimization argument did not deny defendant a fair and an
impartial trial. See Mann, 288 Mich App at 119. He is not entitled to relief on eppeal.

3. NATURE OF THE OFFENSE

Defendant also argues that the prosecutor erved by (1) comparing child sexual abuse to
smurder, and (2) describing defendant's conduct as "evil” and noting that # “doesn’t get much
worse” than what defendant did in sexually abusing children who trusted him. Considered in
context, the prosecutor’s arguments in this regard were not improper. The prosccutor did not inject
into trial issues that were broader than defendant’s puilt or ask the jurors to suspend their judgment,
but urged the jury to convict defendant because the evidence established that defendant was guilty
of egregious acts. These arguments focused on the evidence were not improper. See Peopie v
Hoffman, 205 Mich App 1, 21; 518 NW2d 817 (1994). Further, although the prosecutor used
“hard language,” this was not improper during closing. Sce People v Ullah, 216 Mich App 669,
678; 550 NW2d 568 (1996). Even assuming arguendo that there was enor, defendant would not
be entitled to relief on appeal becavse defendant failed to object and a imely objection and curative
instruction could have alleviated eny potential errer. See Unger, 278 Mich App a1 237,

C. COURTROOM DISTURBANCE

Next, defendant argues that he was denied a fair trial when AE became emotional during
her testimony. Defendant desceibes the incident as an “emotional breakdown,” and he asserts that
AE's “loved ones mshed to the witness stand to comfort her.” Defendant failed to object in the
irial court or request & curative instruction or other relief. Nevertheless, on appeal, defendant
argues that the trial court should have suz sponte potled the jurors regarding their impartiality and
issued a curative instniction refated to AE's outburst. Defendant failed to raise this issue in the
trial coun, 50 it is unpreserved and reviewed for plain error. See Jackson, 292 Mich App at 592,

Factually, defendant’s argument relates to a recess taking during AE's direct-examination
testimony.  While being asked about the incident of sexual abuse allegedly perpetrated hy
defendant, AE began to ¢ry and the trial couwrt ordered a recess. Following & short recess, trial
reconvencd and AE continued her testimony. Defendant made no objection during these cvents,
and defendant did not request a curative instruction, a mistrial, or any other relief. This is the
entirety of the incidens as reflected in the original record that forms the basis for our review. See

MCR 7.210(A).

Defendant has not established plain error in the trial court’s decision to call & recess when
AE became emotional during her testimony. It is well established that the trial court has a duty
to contrel trial proceedings in the courtroom and has wide discretion and power in fulfilling that
duty." PFeople v Biddles, 316 Mich App 148, 153; 896 NW2d 461 (2016). The trial court’s
authority to insist that & case is tried in a proper and orderty manner includes discretion in
respending to cutbursts in the courtrcem. See People v fman, 315 Mich 456, 473-474; 24 NW2d
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176 (1946). Emotional reactions by victims and others have been described as a “natural” response
to reliving events during trial, 99 ALR 6th 113, end depending on the fects of a case, evidence of
& victim’s “emotional state” may aciuslly be relevant to evaluating a victim’s credibility or the
weight to give testimony by others who have described the victim's emotional state following a
crime, see People v Shorter, 324 Mich App 529, 541; 922 NW2d 628 (2018). At that same time,
there is a risk that “such emotional reactions may be unfair to the defendant, as the jury may convict
the defendant not on the basis of actuel evidence but on the basis of mere sympathy with the
victims.” 99 ALR 6th 113.

As one example of an emotional outburst and the trial court’s response thereto, in People
v Gonzales, 193 Mich App 263, 264-265; 483 NW2d 458 (1992), the victim had an “outburst™
during cross-examination by defense counsel and exclaimed: “I have never slept with the scum
and what happened to me is not right, and I’m through cooperating with you; do you understand
me? He's an ass hole, murderer, and | don't care if | blew this case.™ The defendant moved for a
mistrial or, in the alternative, for 2 curative instruction. Id. at 265. The trial court denied the
tnistrial but read a curative insteuction to the jury, and this Court found no error on appeal. /d. ai
265-266. Another example of a courtroom disturbance may be found in People v Bauder, 269
Mich App 174, 194-195; 712 NW24 506 (2005}, overruled in part on other grounds as recognized
in People v Burms, 494 Mich 104, 112-113; 832 NW2d 738 (2013). That case involved a
“courtroam outburst by the victim's brother,” who yelled that the defendant had “killed his sister.”
Id. The defendant moved for a mistrial, which the trial court denicd. fd. at 194. The trial court,
however, took other steps to preserve defendant’s right to a fair and impartial trial, which included
asking the jurors if they could disregard the outburst and remain impartial as well as instructing
the jury that the cutburst was not evidence. fd. at 184-195.

In this case, in response to AE’s crying on the witness stand and her request for her
medication, the iriai court promptly calied & recess and removed the jury from the courtroom.
Unlike in Gonzale: and Bauder, defendant did not object or move for a mistrial or request any
other action, such as a curative instruction or questioning the jury. Yet, on appeal, defendant now
claims that the trial court should have sua sponte undertaken such action. But in the cases on
which he relies—e.g., Gonzalez and Bauder—ihe defendants objected to the cutbursts and
requested relief. Defendant cites no suthority for the proposition that the trial court was required
to sus sponte poll the jury or issue a curative instruction when AE became emotional on the stand.
See generally Peaple v Rice, 235 Mich App 429, 444; 597 NW2d 843 (1999).

Defendant also cites no authority for his assertion that the recess called by the trial court
was categorically inadequate to address any potential prejudice. As noted, the irial court has wide
discretion in controlling end maintaining order in the couriroom. See Imman, 315 Mich at 473-
474; Biddles, 316 Mich App at 153. In this case, the trial court exercised that discretion by calling
g recess and removing the jury from the courtroom when AE became emotional. The trigl court
was in the best position to assess AE’s emotional demeanor and any potentially prejudicial effect
on the jury. See generally People v Albers, 258 Mich App 578, 583; 672 NW2d 336 (2003);
People v Lee, 212 Mich App 228, 251; 537 NW2d 233 (1995). By the same loken, the trial court
was in the best position to determine the appropriate response to AE's emotional testimony. In
the absence of an objection by defendant or any other request for relief, defendant has not shown
plein error in the trig] court’s decision to call a recess rather than sue sponte polling the jury and
issuing & curative instruction.

-15-



In concluding that defendant has failed to show plain error, three additional points warrant
mention. First, although the trial court did not issue a curative instruction during AE’s testimony,
the trial court did instruct the jurors that they “must not let sympathy or prejudice influence [their]
decision.” “Jurors are preswined to follow their instructions, and instructions are presumed to cure
most errors.” Abrakam, 256 Mich App at 279. Second, although defendant now contends that
AE’s outburst prejudiced him, at trial, defense counsel used AE’s outburst to the defense’s benefit
during closing arguments, contrasting AE’s “very emotional” testimony with her “calm, normal”
demeanor when speaking with Children’s Protective Services. Indeed, as defense counsel
evidently recognized, depending on the facts, a witness's emotions may be relevant to assessing
credibility, Shorter, 324 Mich App at 541, and outbursts may be just as likely to impugn credibility
as to bolster it. Particularly in view of counsel's use of this incident to benefit the defense, and
considering the record befare this Coutt, defendant has not established that he was prejudiced by
AF’s outburst. See People v Dixon-Bey, 321 Mich App 490, 511; 909 NW2d 458 (2017). Third,
the jury ultimately returmned a verdict of not guilty with respect to the cherge related to AE. That
the jury returned a not-guilty verdict on this count is a very strong indication that the jury was not
swayed in the prosecution’s favor by AE's emotionat outburst and that the incident did not affect
the outcome of trial. For all these reasons, defendant has not shown plain error, and he 15 not
entitied to relief on appeal.

Finzlly, we note that, on appeal, defendant atternpts to expand the record by attaching an
affidavit-—from an intern with the public defender’s office who attended defendant’s trial—to his
brief on appeal. This affidavit, however, was never presenied in the fower court, and defendant
may not now expand the record on appeal. Sez People v Powell, 235 Mich App 557, 561 n 4; 599
NW2d 499 (1999). Indeed, defendant has made no effort to move for the expansion of the record
on appeal or to seek an evidentiary hearing to develop a factual record on this issue. See Peaple v
Elston, 462 Mich 751, 762; 614 NW2d 595 (2000). Mevertheless, we have reviewed this affidavit,
and even if this effidavit Is considered, we would conclude that defendant is not entitled to relief

on appeal.
D. CUMULATIVE ERROR

Defendant also arpues that the claims of error we have already discussed—even if
insufficicnt to merit reliefl individually—entitle defendant to a new trial if considered cumualatively.
“The cumulative effect of several errors can constitute sufficient prejudice to warrant reversal even
when any one of the errors alone would not merit reversal, but the cumulative effect of the errors
must undermine the confidence in the reliability of the verdict before a new trial is granted.”
People v Dobek, 274 Mich App 58, 106; 732 NW2d 546 (2007}, "In making this determination,
only actual etrors are aggregated to determing their cumulative effect.” People v Buhoda, 448
Mich 261, 293 n 64; 531 NW2d 659 (1995}, 1n this case, a3 we have discussed, defendant’s only
claim of error with merit relates io the prosecutor’s revictimization argument, which improperly
appealed to the jurors’ sympathies. And, as already discussed, this error did net, on its own,
warrant a new tria). Given that there is only one actual error and ihat error does not warrant
reversal, defendant has not shown that the cumulative effect of multiple errors warrants relief on
appeal. See Dobek, 274 Mich App at 106,
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E. PRESENTENCE INVESTIGATION REPORT

Next, defendant challenges the information included in his presentence investigation
report. Specifically, defendant asserts that information refating to AE's allegations—as recounted
tn the agent’s description of events—should be stricken from the presentence investigation report
becanss it relates to acquitted conduct and it is simply not relevant. Although defendant preserved
this issue by raising it in his motion for remand filed with this Court, he did not reise this issue at
sentencing. See MCR 6.429(C); People v Lioyd, 284 Mich App 703, 706 & n 1; 774 NW2d 347
{2009). Accordingly, we do not have a trial-court ruling to review. Thus, we must address this
issue in the first instance akin to de novo review.

As noted by defendant, the agent’s description of the offense in the presentence
investigation report Includes a summary of events related to AE as well as NE, specifically
deteiling AE’s disclosures during the Children’s-Protective-Services investigation, her aliegations
against defendant, and her disclosures to NE, which resulted in NE also coming forward to speak
with authorities about defendant’s abuse. The presentence investigation report also clearly states,
however, that defendant was found not puilty of Count I—the charge related to AE.

Defendant is correct that “a sentencing court may not rely even in part on acquitted conduct
when imposing a sentence for the defendant’s conviction.” People v Stokes, 333 Mich App 304,
310; 963 NW2d 643 (2020). [t does not follow, however, that information about acquitted conduct
cannot appear in a presentence investigation report. As explained by this Court:

[A] sentencing court may review a [presentence investigation report] containing
information on acquitted conduct without violating Beck{*] so long as the court does
not rely on the acquitted conduct when sentencing the defendant. Beck supports
this conclusion. -In Beck, our Supreme Court remanded for resentencing because
the sentencing court unquestionably “relied” on acquitted conduct for its sentencing
decision, A sentencing court that reviews a [presentence investigation report] that
merely contains information about mcquitted conduct, however, does not
necessarily rely on such information when sentencing a defendant. There must be
some cvidence in the record that the sentencing court relied on such information to
warrant finding a Beck violation. Had the sentencing court specifically referenced
‘acquitted offenses as part of its sentencing rationale, & Beck viciation would be
apparent. But when [presentence investigation reports} prepared by the Department
of Corrections merefy refer to an acquittal by a jury of offenses in a separate case,
and the sentencing court does not refer to or expressly rely upon such acqaitted
cffenses as part of its sentencing rationele, this Court cannot conclude that the
sentencing court committed a Beck violetion because such a conclusion would rest
on speculation that acquitted conduct influenced the sentencing court’s decision.
[#d. at 311-312 {citation omitted).}

2 people v Beck, 504 Mich 605, 618; 939 NW2d 213 (2019).
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Under Srokes, information about AE need not be stricken from the presentznce
investigation report merely because it involves acquitted conduct. Defendant does not argue on
appeal, and the record does not suggest, that the trial court relied on the information related to AE
when sentencing defendant. Absent some indication that the trial court improperly relied on this
information, defendant cannot show emror related to acquitted conduct. See id.

Although acknowiedging this Court's decision in Stokes, defendant asserts that Sfokes is
not dispositive of his arguments because Stokes did not address whether information related to
acquitted conduct is relevant. Information that is irrelevant or inzccurate should not be included
in the presentence investigation report. Sce People v Waclawski, 286 Mich App 634, 690; 780
NW2d 321 (2009). But it is also true that the scope of the presentence investigation report, as an
information-gathering tool, is “necessarily broad.” Morales v Mich Farole Bd, 260 Mich App 29,
45-46; 676 NW2d 221 {2003). Under MCR 6.425(A)(1)(b}, the presentence investigation report
must include “a complete description of the offense and the circumsiances surrounding it.”
(Emphasis added). Information regarding the investigation of an offense forms part of the
circumstances surrounding an offense, and such information is not excludable merely because the
investipation also involved other crimes. That is, as detailed in the presentence investigation
report, it was AE’s allegations of abuse that prompted the involvement of Children’s Protective
Services and the police, end it was AE's disclosure to NE and the authorities’ investigation into
AE’s allegations that prompted NE's own disclosures of the abuse that constitutes the basis for
defendant’s conviction. In this context, the investigation of AE's allegations—as the catalyst for
and part of—the investigation of NE's complaint against defendant formed part of the
circumstances surrounding the offense. This information was properly included in the broed scope
" of the presentence investigation report under MCR 6.425(A)(1)(b). Thus, defendant is not entitled
to a remand to have information related to AE struck from the presentence investigation report.
Having cancluded that there was no crror in the inclusion of this information in the presentence
investigation report, we also conclude that any objection from trial counsel would have been futile
and, therefore, cannot establish ineffective assistance of counsel. See Thomas, 260 Mich App
at 457.

F. LIFETIME ELECTRONIC MONITORING

Lastly, defendant argues that the trial court erred by subjecting defendant to lifetime
electronic monitoring. According to defendant, the imposition of lifetime electronic monitoring
in this case violates ex post facto prohibitions, it required fact-finding by the jury to determine the
date of his offense, and it was improper because defendant was not given notice that he could be
subject to lifetime electronic monitoring. The prosecutor aprees, conceding that NE's trial
testimony does not definitively establish that the sexual abuse occurred before August 28, 2006,
the effective date of 2006 PA 169 which enacted the lifetime-electronic-monitoting penalty.
Defendant failed to raisc this issue at the trial-court level and, therefore, it is unpreserved and
reviewed for plain error. See People v Earl, 297 Mich App 104, 111; 822 NW2d 271 (2012}, aff'd
405 Mich 33 (2014).

As already recognized by the Michigan Supreme Court, lifetime electronic monitoring is
“any adiditional punishment and part of the sentence itself when required by the CSC—1 or CSC-II
statutes.” People v Cole, 491 Mich 325, 336; 817 NW2d 497 (2012). As punishment, the addition
of the lifstime electronic monitoring to the sentencing scheme for CSC-] constituted an increase
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in punishment subject to ex post facto prohibitions. See People v Wiley, 324 Mich App 130, 153-
154; 919 N'W2d 802 (2018). NE testified that defendant repeatedly sexually abused NE between
2004 and 2008, but NE could not specify when any single instarice of sexual abisse occurred. Thus,
the prosecutor failed to establish that any instance of sexual abuse occurred before Auvgust 28,
2006. Thus, lifetime electronic menitoring would be an impermissible ex post facto punishment.
This error was plain and it affected defendent's substantial rights. Accordingly, we remand with
instructions to amend defendant’s judgmnent of sentence to remove the lifetime-electronic-
monitoring requirement. Having concluded that defendant is entitled to relief on ex-post-facto
grounds, we find it unnecessary to address defendant’s additional argunent related to lifetime

electronic monitoring. -
III. CONCLUSION

We affirm defendant’s conviction and deny defendant’s motion 1o remand, We remand to
the trial court solely to correct the judgment of sentence to strike the imposition of lifetime
electronic monitoring. We do not retain jurisdiction.

/s/ Michael ). Riordan
#s/ Kirsten Frank Kelly
s/ Brock A. Swartzle

-19-



IN THE MICHIGAN SUPREME COURT

PECPLE OF THE STATE OF MICHIGARN, Supreme Court No.
(Ltunnt Ielail
Plaintiff-Appeliee, Court of Appeals No. _353119
v 15Ee Cowt of Apfw st deciion)
STEvEs  L.ég MopsTEZ ) Trial Court No, ‘T -003 22¥-££
IPTIRE ytyiar ngemie] [$e Court of Appeals beed o PSIRL)

Defendant-Appellant.

MOTION TO WAIVE FEES

For the reasons stated in the affidavit of indigency below, | request that this Court GRANT a waiver
pursuant to MCR 7.319{C} of all fees required for filing the attached pleading because | am indigent and
the provisions of MCL 600.2963 requiring prisoners to pay filing fees do not apply to appeals from a
decision involving a criminal conviction.

3.20-2¢ Dbt
. W

[Culey ESiqn your natr)

GrEvEs 1ee HoT&Z 732243

1Pt yoier e 3, il e gt WADOT fmante-

AFFIDAVIT OF INDIGENCY

My name and MOOC number (if incarcerated) are Sreves [£6 Moprir 731213

Fam incarcerated at brias MaRR S0l &ME CrloadAy AL-FL 17y in AbRAM, Hl‘." ¥9z22 )
{Mame of comectarad faclity} Ty, state and b Cock)
| attest that | cannot pay the filing fee. (Check the baxes that apply to you)

1My only source of income is from my prison job and | make $__________ per day.
E.] have no income.

E! have no assets that can be converted to cash,

@The Court of Appeals waived my fees in that court,

| declare that the statements above are true to the best of my knowledge, information and belief.

J-20 22
V] [Taday s date}

§5gh O Frrue]

Teves Leg MMomtE?

Aot pour mame and, o ingaroerated, MG numben)

s HakRrsons (DAREDDoaR . FaeiiaTy

{Pring Marme ol carrggtanl I IHTy U anCarceannd]

1121 E- BeEcHEA ST,

1P ydur dddress or adcirs of comactional Tadiy)

ApRiav M| Y922

%ECEIVED
APR 04 2022

Updated April 2017 Sy



IN THE MICHIGAN SUPREME COURT

PEQPLE OF THE STATE OF MICHIGANM, Supreme Court No.
iLaave blank)
Plaintiff-Appellae, Court of Appeals No. _353 19
v [Sew Court ol Appeals decaslen)
STevew lee Mopvz | Trial Court No. _ $% ~be3 228 - F£
(PRRE ot dre| ttee Court of Appaals brief or FSR)

Defendant-Appellant.

I PROOF OF SERVICE

A .
On [1’2[ ! / A, 20 #L , | mailed by U.5. mail 1 copy of the doctuments checked below:

Eﬁpplication for Leave to Appeal
[M Copy of Trial Court decision being appealed

gCopy of Court of Appeals decision being appealed

D PSIR (reguired only if you are raising an issue related to the sentence imposed on your conviction and the
PSIR was not previously filed with the Court of Appeals)

O Transeript of jury instructions {required only if you are raising an issue refated to a jury instruction at
trial and the transcript was not previpusly filed with the Court of Appeals)

[AMotion to Waive Fees / Atfidavit of indigency
Proof of Service

GlOther: :q;—';ﬁe H{ynt Drief

***You do nat have to provide ony briefs or other documents filed in the tria! court or Court of
Appeals++

TO: Wep ¥ County Prosecutor

Irsarme of colpiy]

RZ ioeiA Averieg ,b'h-]: S YYD

(Street addrass)
iy NAPIDS ML HESa3
L] 1L Dodal

| deglare that the statements above are true to the best of my knowledge, information and belief.

Al 2

[} o NAMme) Y] T [Ty s dateh
STevpw leg HowTez 132213

1#rmil yaur harmee and. if inobersfaed, MBDC numiery

{us Heatison (pragcTionac Bimy

tPrint ndroe of cormectaonal facikty il Wmcarcerated |

32T €. BEecvER. ST

{ennt your sdctress or address of Comectional lacldyh

ADR AP M ¥R |

RECEIVEp

APR 04 2027

QELAHHY 8. RU'TSTER\}
&k supremME &2

Updated April 2017 —




_ COVER LETTER
ool 2. 2022

teke &1 mailing 10 ¥ Supreme Coun!

Clerk’s Office

Michigan Supreme Court
Hal! of Justice

P.C. Box 30052

Lansing, M| 48809

RE: PEQPLE OF THE STATE OF MICHIGAN v __ STEVER  Lée Mowree I
(Print wour name;
Supreme Court No. {Leave blank - the Clerk will assign @ number far you}
Court of Appeals No. 153119 {Get this number fram the Court of Appeals degision.)
Trial Court No, 19-003228 - = {Gat this number fram Court of Appeals brief or the PSIR )
Dear Clerk:
I Enclosed please find the originais of the documents checked below. (Put a check mark in the boxes

of the documents you are sending.) | am indigent and cannot provide four copies.

E/ Application for Leave to Appeal
Copy of Trial Court decisicn
Copy of Court of Appeals decision

PSIR (required enly if you raise an issue related to the sentence imposed on your conviction and the
PSIR was not previously filed with the Court of Appeals)

Transcript of jury instructions {required only if you are challenging an instruction on appeal and the
transcript was not previously filed with the Court of Appeals)

Motion to Waive Fees / Affidavit of Indigency
[ﬂl Proof of Service
O other Apo e flant Jeief

“sryou do not have 1o provide any briefs or other docurments filed in the trial court ar Court of Appeats™**

| Mm&? | INSTRUCTIONS

fSgn your Tame

N O AR

STeves  HegiTer, — 732243 =

iPmint wour name and. of incarcerdied. MDOC numbsern

You will need 2 copies gng the

originals of this letter and the
brs Hatdisnpy (orRETIPAL A0 LITY pleadings listed above.

TPra naome of cormertionad 130 by wecar erated|

i 2, Mail the originals of this letter and
17127 €, BEELHER ST, the pleadings to the Supreme
[Pt your addresy o address of cormect onal Lacildy| Court Cleric
ADRIAY , I Yqzz2 - 3, Mail 1 copy of this letter ang the

: pleadings to the prosecutor.
" 4. Keep1copy of this letter and

Copy sent to: the pleadings for your file.

KewT Loupry Ploce cuiv R

LIptarad Apnl 2017 -by-



