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1995 PA 222 APPHES) ettt ettt ettt sttt et ettt et sttt et s b e et e e he e e e b be et ee e ehbe e e bt e te e ehbeenbae e saneeesares 36-4
M Civ JI 36.01A No-Fault Auto Negligence: Serious Impairment of Body Function - Definition (To Be Used in Cases in Which
2009 PA 22 APPIIES) 1ottt ettt ettt sttt ettt et sttt et sa bt e eh b ae et e sabe e e a b e e a et e sahbe e et ae et ae e et beenbaeeane e sareenn 36-7
M Civ JI 36.01B No-Fault Auto Negligence: Noneconomic Loss Damages for Non-Continuing Serious Impairment Threshold
LU Y ettt e e e et e et et e e e e et e e e e et et eeeeeeeteeeeeteeete ettt eaeteaete e tete—ete bttt tetht———————t—tt ot ot ot ot ot ot t]nnnaa e e e eneaeneneaeaeaeaeananateaeaeaeees 36-8
M Civ JI 36.02 No-Fault Auto Negligence: Mental or EMotional INJUry.......cccuvii e 36-9
M Civ JI 36.03 No-Fault Auto Negligence: Permanent Serious Disfigurement.............ccccveieeiiiiiie e, 36-10
M Civ JI 36.04 No-Fault Auto Negligence: Elements of Proof - Explanation of Noneconomic-Economic Distinction for
Michigan Resident PIaintiff ...........ooo it ee e e et ee e e et e e e e e ettt ae e e staarae e e saaeaeeessassaeeesnasaaeesannns 36-11
M Civ JI 36.04A No-Fault Auto Negligence: Elements of Proof - Explanation of Noneconomic-Economic Distinction for Out-
Of-State RESIAENT PIaiNTiff ... ..eeiiieeee e st e e st be e e st be e ee st beee s bbbeeesnnsbeeesensseees 36-13
M Civ JI 36.05 No-Fault Auto Negligence: Burden of Proof - Noneconomic Loss (To Be Used in Cases in Which 1995 PA 222
D1 1Y N o 0 2Y o] o 1Y ISP 36-14
M Civ JI 36.06 No-Fault Auto Negligence: Burden of Proof - Economic and/or Noneconomic Loss for Michigan Resident
YT 1 TR TR PUPRPRURUPOOt 36-15
M Civ JI 36.06A No-Fault Auto Negligence: Burden of Proof - Economic and Non-Economic Loss of Out-of-State Resident
o 111 OO TSP PO PP PRSP PPRPPPPRTPRTN 36-18
M Civ JI 36.11 No-Fault Auto Negligence: Serious Impairment of Body Function - Definition (To Be Used in Cases in Which
1995 PA 222 APPHES) ceiieiteiiie ettt ettt ettt s s tte e et te st e st e e st e e st te e et e et e e e tae et e sabe e e e tae e atee e ehbeea b ae e nneeeetteeataesenneeens 36-20
M Civ JI 36.15 No-Fault Auto Negligence: Burden of Proof - Economic and/or Noneconomic LOSS..........ccueeeeveeeeuneennns 36-21

Chapter 38: Agency 38-1

M Civ JI 38.01 Agency Relationship: Definitions of Agent and PrinCipal........ccccoeoiiiiiiiiiiie e 38-2
M Civ J1 38.10 Agency: Apparent Agency RelationNShip .....cocueii i et 38-3
M Civ JI 38.20 Vicarious Tort Liability Based on Ostensible Agency (For Cases Other Than Medical Malpractice)......... 38-4

Chapter 40: Multiple Plaintiffs 40-1

M Civ JI 40.01 Two or More Plaintiffs - Separate Consideration - Repeating InStructions .........cccceccvvevircciieieccciiie e e, 40-2
M Civ J1 40.02 ASSESSMENT OF DAMAZES ..ccuueieieiiiiie ettt e ettt et te e et te e e s st ee e e st ee e e e saeeeaesasneaeaesaseaeaesssseaesessneeeeesssneens 40-3
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Chapter 41: Multiple Defendants 41-1

M Civ JI1 41.01 Two or More Defendants - Separate Consideration - Repeating Instructions..........cccceeeeecieeeciciiieceenen, 41-2
M Civ JI 41.02 Damages Where There Is No Allocation of Fault Between Defendants .........cccocveeeeciieeeecciieee e, 41-3
M Civ JI 41.03 Multiple Parties and Pleadings Where Jury May Not Be Able to Apportion Damages [ Instruction
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M Civ JI 41.04 Damages Not to Be Allocated Among Joint Tort-Feasors [ Instruction Deleted ]......cccccoeeuvveeecneeee e, 41-5

Chapter 42: Allocation of Fault (Personal Injury Action) 42-1

M Civ J1 42.01 AllOCation Of FAUIt Of Parti@S ....uuueieiiiieiiiiciiieie et te e e e e e es et aeaeeaeeeeeeesbaarbeaeaeessesssasnsssaeaeseeeeenssnsens 42-2
M Civ J1 42.05 Allocation of Fault of Parties and Identified NONParti€s.........ceceveiiiiiiiieieeeie e e 42-3

Chapter 43: Contribution Among Tort-Feasors 43-1

M Civ JI 43.01A Contribution Among Tort-Feasors by Relative Fault [ Instruction Deleted ] ......cccveeevieiiiciiiiieieeeeeeens 43-2
M Civ JI 43.01B Contribution Among Tort-Feasors by Relative Fault (Bifurcation) [ Instruction Deleted ] ..................... 43-3

Chapter 45: Wrongful Death 45-1

M Civ JI1 45.01 Wrongful Death - EXplanation of StatULE..........ceiiuiiiriice e et 45-2
M Civ J1 45.02 Wrongful DEath - DamMagES .. .ceciuirieeeiiiieie ettt teeestie e ee ettt ee e s e stae e e s staeeeeeestteaeaesasasaeaessnsaesasasssaesessnesaeaessnnens 45-3

Chapter 50: Basic Instructions - Person and Property 50-1

DY T Lo o o Ui A o o F PRSP 50-2
M Civ JI1 50.01 Measure of Damages - Personal and PrOPertY ...ccueeee i cuiieiiiciie et stte e srae e ae e e e ae s e eaeaae e e snneeas 50-3
M Civ J1 50.02 Elements of Damage - Pain and SUFfering, ELC. ....ccuuuiiiiiiiii ittt 50-5
M Civ JI 50.03 Elements of Damage - Disability and Disfigurement..........cooooiiircciieieece e e 50-7
M Civ JI 50.04 Element of Damage - Aggravation of Preexisting Ailment or Condition..........ccccveeevviieeecciieee e, 50-8
M Civ J1 50.05 Element of Damage - MediCal EXPENSES ........uviiiiieiiieieciiie e e etie e e sttee e e st ee e et ee e s staeae e e s ssbeee s s ssaeeeeaessaeeas 50-9
M Civ JI 50.06 Element of Damage - Loss of Earning Capacity - Past and Future - Adult Plaintiff, Emancipated Minor 50-10
M Civ JI 50.07 Element of Damage - Loss of Future Earning Capacity - Unemancipated Minor Plaintiff ..................... 50-11
M Civ JI 50.08 Element of Damage - Miscellan@ous EXPENSE ...cccuvviiiiiiiiieeieiiiieee ettt e eestitee e ettt ee e e srir e e e s staeae e s srsneaeesennns 50-12
M Civ JI1 50.09 Element of Damage - Personal PrOPeItY ......ccuuiieiciiieieciiiee e ettt ette e e e stae e setae e e srae e e s sasaaeassaneaaeesennes 50-13
M Civ J1 50.10 Defendant Takes the Plaintiff As He/She FINds HIM/HEN ....ccooviiiiiiiiie ettt et 50-14
M Civ JI 50.11 Inability to Determine Extent of Aggravation of INJUIIES .......cccceieiciiie i 50-15

M Civ JI 50.21 Personal Injury Action: Definition of Economic Loss and Noneconomic Loss Damages; Separation of Future
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Chapter 51: Property Damage 51-1

INTEFOTUCTION et eh e et et e bt ea e et e eh e ea e ea bt eas e ea bt ea bt easbeeh bt eabeenbeeesbeeabeenneeenneenreens 51-2
M Civ JI1 51.01 Measure of Damages - PErsonal PrOPEItY .......uiiiiciiieie e e e etie et e et te e e tae e st ae e e s etae e e etabeaeenneas 51-3
M Civ JI 51.02 Measure of Damages - Damage to Personal Property - Cost of Repair Less Than Difference in Value.... 51-4
M Civ JI 51.03 Measure of Damages - Damage to Personal Property - Irreparable Damage with Salvage...................... 51-5
M Civ JI 51.04 Measure of Damages - Damage to Personal Property - Irreparable Damage and No Salvage.................. 51-6

M Civ JI 51.05 Measure of Damages - Damage to Personal Property - Dispute Whether Cost of Repair Is Less Than Difference
TN VAU et e et e e e ettt e e e e ettt ee e e etae e aeeeetaeee e e ehabtaeeeahbeaeeeeehbeae e ahbeaaeeeehaeaeeeeehanaeeeahaeaeeeearbeaeeeernrraeeearres 51-7

M Civ JI 51.06 Measure of Damages - Damage to Personal Property - Cost of Repair with Loss in Value after Repair .. 51-8

M Civ JI 51.07 Measure of Damages - Damage to Personal Property - Dispute Whether Cost of Repair plus Loss in Value
after Repair Is Less Than DifferenCe in ValU........c.uuv ittt ettt e e et te e et ae e eesetteee e eraeaeenes 51-9

Chapter 52: Injury to Spouse or Parent 52-1

M Civ JI1 52.01 Measure of Damages - INJUIY tO SPOUSE ......cueieiiiiiiieiecieie e s etee e e etee e e e sie e e e saabeee e s sabeae e e s srbeaessssaeeeeeessneeas 52-2
M Civ JI 52.02 Measure of Damages for Child of INjured Parent ..........ccueieieiiieiicciie et e 52-4

Chapter 53: Particular Factors in Computing Damages 53-1

M Civ JI 53.01 Statutory Mortality Table - Injury Case [ Instruction Deleted J......cccvviiriieiiiiiiiie e 53-2
M Civ JI 53.02 Statutory Mortality Table - Death Case [ Instruction Deleted ] .....ccccvvveviiiiiiieeiiiiiee e 53-3
M Civ JI 53.03 Future Damages (Non-personal Injury Action) - Reduction to Present Cash Value........ccccceeeeeueeeecnnnenn. 53-4
M Civ JI 53.03A Future Damages (Personal Injury Action) - Reduction to Present Cash Value .........ccccoeeuveiiecneieecenneen. 53-5
M Civ JI 53.04 Interest - AS Part Of DAMAZES ..uuueiuiieie ittt e e e s e et te e e e e e e es sttt aeaesaeeeasesssatansseaeaeaeesssassnsssaesaseaseenassens 53-6
M Civ JI 53.05 Mitigation of Damages - Failure to Exercise Ordinary Care ........ccccuvueeieieeececiiiiieie e eeeseeesrsnee e e e e e e eeennns 53-8
M Civ JI1 53.06 Effect of Inflation 0N FULUIE DAmMages .......uuuiiiieeiiieiiiiiiie e e e e e e e ectir e ee e e eeeestaar e aeeeasss s anssaaeaeeeeeesesannnns 53-9

Chapter 60: Jury Deliberations 60-1
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M Civ JI 60.01A Cameras in the COUMIOOM ......uiiiiii it ie e e s et ee e e e e e es sttt arae e aeeeasessantanteeaeaeeseasnnntsnaeeeaeeeeeansnsnns 60-5
Y O AV TN S TO N0 A DI=Y: o | Lo Tol =T I LU T Y OSSP 60-6

Chapter 65: Forms of Verdicts: General 65-1

M Civ JI 65.01 Forms of Verdicts: Single Defendant without Counterclaim [ Form of Verdict Deleted ].........cccvveeeenene. 65-2
M Civ JI 65.02 Forms of Verdicts: Single Defendant with Counterclaim [ Form of Verdict Deleted ] ........ccccceeuvvveeennnenn. 65-3
M Civ JI 65.03 Forms of Verdicts: Multiple Defendants with No Counterclaims [ Form of Verdict Deleted ] ................. 65-4
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M Civ JI 65.04 Forms of Verdicts: Multiple Defendants with One or More Counterclaims [ Form of Verdict Deleted ]. 65-5

Chapter 66: Forms of Verdicts: Comparative Negligence 66-1
M Civ JI1 66.01 Form of Verdict: Comparative NEIIZENCE .......uiii ettt ettt ae e e e 66-2

M Civ JI 66.01A Form of Verdict: Comparative Negligence (Personal Injury ACtion).........ccccueeevuieesieeeciee e 66-4

M Civ JI 66.02 Form of Verdict: Comparative Negligence - Property Damage (To Be Used in Cases Filed on or after March
28, 1996) ...uriiieiieie ettt ettt et e et e et ae et e e ettt e e atae ettt eeahbeeabaeeatbeeeahbeeaabaaeebe e ehaeeeaataeeaae e ahabeeaasaeeaaeeeeatbeeansaeenraeeenraas 66-10

M Civ JI 66.03 Form of Verdict: Comparative Negligence - Personal Injury Action (To Be Used in Cases Filed on or after
el o I K L) TP 66-13

Chapter 67: Forms of Verdicts: Michigan No-Fault Automobile Insurance

Law 67-1
M Civ JI1 67.01 Form of Verdict: No-Fault First-Party Benefits ACtION .......cccoouiiiiiiiie e 67-2
M Civ JI1 67.02 Form of Verdict: No-Fault Auto Negligence; Noneconomic Loss [ Form of Verdict Deleted ].................. 67-6
M Civ JI 67.02A Form of Verdict: No-Fault Auto Negligence; Noneconomic Loss (and Allocation of Fault) [ Form of Verdict
DL (=S =T N PR 67-7
M Civ JI1 67.03 Form of Verdict: No-Fault Auto Negligence; Economic Loss [ Form of Verdict Deleted ].........cccvveeeenene. 67-8

M Civ JI 67.03A Form of Verdict: No-Fault Auto Negligence; Economic Loss (and Allocation of Fault) [ Form of Verdict
(D=1 [<] T I RS PRPRPR 67-9

M Civ JI 67.04 Form of Verdict: No-Fault Auto Negligence; Economic Loss and Noneconomic Loss [ Form of Verdict
L] 1= =T I U PRPRPSRIRt 67-10

M Civ JI 67.04A Form of Verdict: No-Fault Auto Negligence; Economic Loss and Noneconomic Loss (and Allocation of Fault)
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M Civ J1 67.15 Form of Verdict: No-Fault Auto Negligence: Economic Loss and Noneconomic Loss - Comparative Negligence
Not an Issue [ FOrm of VErdiCt DEIETEA J....ccouuvriiiiieie ettt ee e ee e e ee et aeeeeeeeeee e baabbeseaeseee e snbasbeaesesseenennes 67-12

M Civ JI 67.16 Form of Verdict: No-Fault Auto Negligence: Economic Loss and Noneconomic Loss - and Comparative
Negligence/Multiple Defendants/Allocation of Fault (To Be Used in Cases in Which 1995 PA 222 Applies) [ Form of Verdict

(DL [=1 =T I SRR 67-13
M Civ JI1 67.17 Form of Verdict: No-Fault Auto Negligence: (As Applicable) Economic Loss and Noneconomic Loss - and
Comparative Negligence/Single or Multiple Defendants/Allocation of Fault........c.cccoeieiiieiiieicciie e 67-14

Chapter 68: Forms of Verdicts: Product Liability 68-1

M Civ JI1 68.01 Form of Verdict: Products Liability......c.eeeeiiiiiie it ee et ae e 68-2
M Civ JI 68.01A Form of Verdict: Products Liability (Personal Injury ACtion)........cccceeeiiieeeiiiiiie e 68-4
M Civ JI 68.03 Form of Verdict: Products Liability - Personal Injury Action (To Be Used in Cases Filed on or After March 28,
S 1S T TP 68-9
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Chapter 70: Forms of Verdicts: Medical Malpractice 70-1

M Civ JI 70.01 Form of Verdict: Special Questions in Medical Malpractice Cases (Limitation on Noneconomic Damages) ...
70-2

Chapter 72: Forms of Verdicts: Contribution Among Tort-Feasors 72-1

M Civ JI 72.01A Form of Verdict: Contribution Among Tort-Feasors by Relative Fault [ Form of Verdict Deleted ] ....... 72-2

M Civ JI 72.01B Form of Verdict: Contribution Among Tort-Feasors by Relative Fault (Bifurcation) [ Form of Verdict
DL (= C=To I T TR U P OO UP PP P PUPPUPRRRROt 72-3

Chapter 73: Forms of Verdicts: Damages of Spouse of Injured Plaintiff 73-1

M Civ JI 73.01 Form of Verdict: Damages of Spouse of Injured Plaintiff............ccooiiiiiiiie e, 73-2

Chapter 75: Dram Shop Actions 75-1

Dram Shop ACtioNns = INEFOQUCTION .. ....eeiiiiiie et ee et ee e e st ee e e st ee e e e etaeaeaesaansaeaeesasaeaeeesnsaesesnneeaeeesnnnens 75-2
M Civ JI1 75.01 Dram Shop - EXplanation Of StatULE.........ceiiiiiie e e e ae et ee e e eraeeae e e 75-9
M Civ J1 75.02 Dram Shop - DefiNITIONS ...c..vviie ettt e et te e e et te e e et s be e e et aeaeeanraeaeenraeeaeenreas 75-10
M Civ JI 75.11 Dram Shop - Sale to Minor: BUrden of Proof .............coiiiiiiiiiciie e e 75-12
M Civ JI 75.12 Dram Shop - Sale to Visibly Intoxicated Person: Burden of Proof..........cccceeeiiiiiiicccie e, 75-14
M Civ JI 75.13 Dram Shop - Contributing to Occurrence Not @ Defense.........ccccccviiieeciiiii e 75-15

Chapter 80: Dog Bite Actions 80-1

INTEFOTUCTION Lottt h e et et eh e ea e et eeh e ea bt ea bt eas e ea bt ea bt easbeesbeenbeeabeeesbeenbeenbeeenbeenbeens 80-2
M Civ J1 80.01 Dog Bite STtatute - EXPlanation ......ueeiiiieiie ettt et ettt e e et e e e st be e e s sbbeee e s e stbeee e e ssaeeeeeessaeeas 80-3
M Civ JI 80.02 Dog Bite Statute - BUrden Of Proof ..........oo ittt et e 80-4
M Civ JI 80.03 Dog Bite Statute - Definition of Provocation...........eeeiiiii i e 80-5
M Civ JI 80.04 Dog Bite Statute - LaWfully 0N Property . ... ettt et ae e e et ae e e et ae e e e e 80-6
M Civ JI 80.05 Dog Bite Statute - Lawfully on Property of DOZ OWNET ......ccccuiiiiiiiiieeeecieieeeetie e setae e svae e eneae e s 80-7

Chapter 85: Emergency Vehicles 85-1

M Civ JI 85.01 Exemption of Emergency Vehicles from Certain Statutory Regulations.........ccccveeviiiiieniiiiieen e, 85-2
M Civ JI 85.02 Requirement of Due Care by Operator of an Emergency VEhicle ......oovieiiviiieiiiee e, 85-3
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Chapter 90: Condemnation 90-1
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M Civ J1 90.01 Pretrial Instruction: Nature of Condemnation ACTION.........cceeuieiiiiiirieee e 90-4
M Civ JI1 90.02 Power Of EMINENT DOMAIN c...ecutiiiiiiiiiieeiie ettt ettt e es e et e ie e e ebeenneeesbeenbeens 90-5
M Civ J1 90.03 Burden of Proof [ Recommend NO INSTIUCTION ] ..cocoiiiiiiiiieieiie ettt ettt ee e e e e earaeae e e e e e e eeennans 90-6
M Civ J1 90.04 ADSENCE OF FAUIT.....veiieie ittt et et sa e sa e et sh e shteeabe e shaeeatesate e sneesnneeen 90-7
M Civ J1 90.05 Just Compensation = DefinitioN .........cocuiiiiiiiie e et ae e e et a e e e 90-8
M Civ JI1 90.06 Market Value - Definition.......cceiouiiiiiiieie ettt et en 90-9
M Civ J1 90.07 SPECIal PUIPOSE PrOPEITY ..uvviieiictiieieeeetieee e ettt te ettt ee ettt ee e e staeeeeestbeae e e sbbeaesebsbeaeentaeeeeansbeaeennseeeeeennsees 90-10
M CiV J1 90.08 ASSESSEA VAlUE .....ecueiiiiiect ittt ettt ettt et ettt et et et et et et ea e e e e e e e e 90-11
M Civ J1 90.09 HIheSt @Nd BESt USE ..ueeiiiiiiiieiiiiiiee ettt ee sttt ee ettt e e e te e s tte e e s tteae e etteaeentsbeaeeantaeaeennntaeaeenseeeaesnses 90-12
M Civ J1 90.10 POSSibility Of REZONING ..eiiiiiiiie ittt ettt be e e e stbe e e st b be e e e sbbeeesenbbeee e nsbeeeeensas 90-13
M CiV J1 90.11 REfUSAl t0 REZONE ... . uiiiiie ettt ettt ettt te e e ettt e e et te e e et te e e e etaeaeeanteteaeenntaeaeennsaeeeennseaeaennneens 90-14
Y O A e T I A - T o I = PSS 90-15
M Civ J1 90.13 Date Of ValUGTION ..c.ueeiiiiiiiiiie ettt ettt ettt e st et et e e st ae et ee s ebbeeebbeeneeeesbbeasnbeeeeneeenns 90-16
M Civ J1 90.14 Date of Valuation: Early Date Of TaKiNg ......cccueeiiiiiiiie ettt st ete e st ae e e rre e e e 90-17
M Civ J1 90.15 Effect of Proposed PUbliC IMProVEMENt ......ccuuiii ittt etae e s et ae e staae e e enaes 90-18
M Civ J1 90.16 Comparable Market TranSaCtiONS.......ccuuiiiiiciieiecieie st ie e ette e e s e e e e st ee e s saeaaee e s sranaeaessassaeesssnnaaeesennns 90-19
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IMECIV J1 90,09 BENETIES 1 iiiiie ittt ettt ettt ee e et e et te e ee et beae e baeae e ntteaee e nsaeaeenssbeaeenntaeeeeannsaeaeensteaaeensas 90-23
M Civ J1 90.20 Compensation for Fixtures; Definition .........ccueiiiiiiiieii it ae e eeaes 90-24
M Civ J1 90.21 Fixtures: Election to Remove - COMPENSATION ...iiiiciiiiii ittt eeeetieeesetre e serae e e s setaeeesesaaeeeenes 90-25
M CIV J1 90.22 EFfECT OF VIBW oottt ettt ettt e ettt e s et teee et e e ee e ntteee s ntbeaeeantbeaeseansbeaeennssseeeannes 90-26
M Civ J1 90.22A Valuation WitnesSeS [DELETED] . ..uuuiiiiiiieeiiiiiiieeeeeeeeeeeiititie e ee e e eeeeetarbarbeaeeeeseeessnsbeaeaeseeseenssnseesesseeeanans 90-27
M Civ J1 90.23 RaNEE OF TESTIMONY ...vviiiiiiiiiieie ettt et ee e s st e e e st ee e e s sabeee e s stbbeeeesstbeeeessssseaeessssneneessnnns 90-28
M Civ J1 90.24 MeCh@niCs Of VEITICE .....ceeiiuiiiiiiee ettt ettt sttt et s e st sabe e e s sbbe e e eesabe e e e sbaeentee s subeennes 90-29
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M Civ JI 90.31 BUSINESS INTEITUPTION ..ttt ettt e e e e e e e e e e e eeeeeeeeaaaaaaaaaaaaaanasesesesesneeseneeneens 90-31

Chapter 97: Child Protection Proceedings 97-1

M Civ J1 97.01 Preliminary Instructions t0 ProSPeCtiVe JUIOTS .......eeiiiiiiiie ettt srae e e s ae s sane e e seeeas 97-3
M Civ J1 97.02 Selection of Fair and IMPartial JUIY..........eeie ittt e e e e ae e e et e ae e e 97-4
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M Civ J1 97.04 Brief DESCIIPLION ..vviiiiiiiee i et ettt et te e et ae e et ae e e e et ae e e s aaaeeeeeasbeaesansaeaesntaeaeeensaeeeennssbeeesnnses 97-6

M Civ JI 97.05 Introduction to Parties, COUNSEl, aNA WItNESSES .....uuuururuririiiicieieieieieie e eeeeeeeeee e e e et et e e et et e e e eeteeesereeeerereeeeeees 97-7
M Civ J1 97.06 REAING OF PLITION .....uviiiiiiciieie et ee et ee e e st ee e e e sttt ae e e s aaaraeaeeaaeaeaeeesasaeseesanaaeeesnnneas 97-8
M Civ JI 97.07 Juror Oath BEfore VOIr DIl ...c..cooueiitiriiriecie ittt ettt ettt ettt ettt 97-9
M CiV J1 97.08 SEALING Of JUIOIS...ccueiiiiii ettt ettt et ee e e e et ae e e et ee e e st ae e e e saataeaesaasaaeaeenstaeaesannsaeasssnnaeeaessnenns 97-10
M Civ J1 97.09 Juror Oath FOIIOWING SEIECLION .....viiiiiiiie et ettt ae e e et e e e erae e e e eneaas 97-11
M Civ J1 97.10 Description Of Trial PrOCEAUIE .......eeiiiiiiieeie ettt ee e e e et ae e e satarae e e sraaae e e e sansaeessannaaeesennns 97-12
M Civ J1 97.11 FUNCLION Of JUAZE @GN0 JUIY..uiiiiieiieie ettt et e et e e e e sabe e e et bbeae e baeeeeeebbeae e nsbeeaeenses 97-13
M Civ J1 97.12 Jury Must Only Consider Evidence; What Evidence Is; Prohibited Actions by Jurors ...........cccccveeennnene. 97-14
M Civ J1 97.13 Judging Credibility and Weight of EVIdENCE .......cccuiiiiiiiieie et e 97-16
M Civ JI 97.14 QUESEIONS NOT EVIAENCE ....ccuviiiiiiiie ittt ettt et ettt et se e e ne e e 97-18
M Civ J1 97.15 Court’s Questioning Not Reflective of Opinion .........ccccciiii i 97-19
M Civ J1 97.16 QUESLIONS DY JUIOrS AlIOWEM........viiiiiiieie ettt ettt te e e e tae e e et ae e e et ae e e etae e e eanraeaaeenneeas 97-20
M CIV J1 97,17 ODBJECLIONS ...ttt ettt et e et et et et et e et et e et e e ease e e e e e e eaeeaee 97-21
M Civ J1 97.18 Disregard Out-Of-PreSenCe HEATNES ...ccuvvuiiiiiie ettt e e eeeectte e e e eeeeee st ababeaeaeseesesssaabaabeaeseaneensinsens 97-22
M Civ J1 97.19 JUrors NOt 0 DISCUSS CASE .....uuuiiiiiiiiiiiiiiiieie ettt ettt e et e e e e s s s beee e e e ee e e saans 97-23
M CIV 1 97.20 RECESSES ...veeeeeee ettt ettt e ettt e ettt e e eab e e e e sab e e s shbt e ee e s shbe e e e s shbete e e shbeee e e s shbeeeeesabbeee e s sbbeeeesssbbebeesssneeeeessnnee 97-24
M Civ JI1 97.21 Caution about Publicity in Cases of PUBIIC INtErest.......cuuiiiiiiiiii i 97-25
M Civ JI 97.22 Visiting Scene/Conducting EXPEIIMENTS ......cccuiiieiiiiiiiiiie it et et eee e ee e e st e e e e s e e e ee e ae e asesseeneenns 97-26
M Civ J1 97.23 Notetaking by JUrors AHOWED ........cooiiiiiiii ittt et e e et be e e et ae e e s bbe e e e sbeeee e nnas 97-27
M Civ J1 97.24 Notetaking NOt AllOWE........ooiiiiiiiieie ettt ee e s e e e e staeae e s satbeae e s staeaeeessabeaeessssneneesennns 97-28
M Civ J1 97.25 Inability to Hear Witness or See EXNibit........cueeiiiiiiiieiiiie e e ee e eeaes 97-29
M Civ J1 97.26 Defining Legal Names of Parties and COUNSEL........uciiiiiiiiie ittt ettt saae e e e 97-30
M CiV J197.27 NUMDEE OF JUFOTS ettt ettt ettt ettt et e e st ee et eesabe e e s bbe e aeee s sabeaebbeennneeesbbeasabbeeenneens 97-31
M Civ J1 97.28 Instructions to be Taken @s @ WOl ......cooueiiiiiiiiie ettt st 97-32
M Civ J1 97.29 Deliberations and VEIdiCt .......cc.ueiiuiiiiie ettt ettt ettt e st ae et ee s sbbe e s sebeesmeeeesbbeessbbeeenneenns 97-33
M Civ J1 97.30 Maintaining @n OPEN IMIING .....ccoviiiieiiieie ettt et e e st te e e e s tteeeesbbbeaeentteeesantaeaesnsteeeesnses 97-34
M Civ J1 97.31 DUties Of JUAZE @N0 JUNY oottt ettt ettt ee e et eeeeastbeee s tbeeeeataeeesenntbeeesnnssneeeennes 97-35
IMECIV 1 97.32 EVILENCE .ttt ettt ettt ettt ettt ettt e e et te e e et e ae e e saataeae e santaeee st aeeeesantae e sannteeeesntaeaessnnsaeessnsaaeessnnes 97-36
M Civ J1 97.33 WitnesSeS-Credibility ...ccecei it ee e e e e e st e e e ee e e e sbarbeaeaeeaeeeenes 97-37
M Civ JI 97.34 CircumsStantial EVIAENCE ......uiiiiiee ettt ettt sttt ettt s e et e e s sb b e e e e st e e e sbbeennsee s sabeeanes 97-39
M CiV J1 97.35 StAtULOIY GIrOUNGS. .. euiieieeieei ettt eeee e e et re e e e eeeee ettt aeaesaeaeaesassasassssaesees e e nsnsssaeaeaeaeeeaansssanaesseseanann 97-40
MGV 1 97.36 DEIINITIONS .veteieiceieie ettt ettt e e e sttt e e e sttt ee e s s sabeae e s sabeeeeeesabeeeeesssbeeeesssbeaeeesssseaeessssneaeesssnns 97-42
M Civ JI 97.37 Standard Of ProOf ... ..ottt sttt e s st be e st ee e sabe e s sbbe e s beeesabe e e sbbe e e nneeeas 97-44
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M Civ J1 97.38 NO DULY tO PreSENt EVIAENCE ..ccc.vvvieiiiciieie ettt et e e e et ee e e sttae e e e e erarae e e e saneaeeesanneaeeeennes 97-45

M Civ JI 97.39 Treatment of One Child as Evidence of Treatment of Another Child .........ccccoviiiiiniinniniee 97-46
M Civ J1 97.40 Improvement in Circumstances Not CONtrolliNg........cccouiiiiiiiiiie e 97-47
M Civ J1 97.41 Not Necessary to Prove Each Fact All@GEd.........cocuiiieiiiiiiie ettt ettt et ee e 97-48
M Civ JI1 97.42 Unfit Home by Reason of Neglect or Cruelty - Res 1psa LOQUItUN ........ccccvuieeeiiiiieee e 97-49
M Civ J1 97.43 Findings Re: StatUtOry GrOUNGS .......coiciciiiiieciiie ettt e s ette e et ae e e e etae e e sataeeeeabaeaessnsaeaesnsaaeeeennes 97-50
M Civ J1 97.43A Legitimate Practice of Religious Beliefs ........cccuiiieiiiiiie et 97-52
M Civ JI 97.44 Court to Determing DIiSPOSITION ....uuuiuiuiuiiitiiiiit ittt s s s e s e s e s eses e s e eeeeaseeasesaseaeaeseseseseseeseeeees 97-53
M Civ J1 97.45 NOt @ Criminal PrOCEEAING ....oeeii ettt et ee e et ae e e e et ae e e saaaeae e e staeaeeessrseaeessrnsaaeeeennns 97-54
M Civ JI 97.46 Deliberations and VErdiCt ..........ooui it 97-55
M Civ JI 97.47 Communications With The COUMt .....cc.eiiiiiiiiii e 97-56
M CIV J1 9748 EXNIDIES ...ttt ettt et e st e e ea e e e ea e e 97-57
MGV J1 97,49 VEIAICT ...ttt ettt et ettt et e e et e e bt et et e et et e et e e e e e e e e e e e eneenaee 97-58
M Civ JI 97.50 Dismissal Of EXTIra JUFOT .....ccuiiiiiiie ettt ettt ettt ettt ettt e e 97-59
M Civ JI 97.51 Bailiff’'s Oath...ceeeiieii ettt ettt 97-60
M Civ J1 97.52 BEZIN DEIIDEIAtiONS ... .evviiii ettt et e s et ae e et ae e e e stae e e staeaesntaeaesentaeeesnsaaeeeannes 97-61
M Civ JI1 97.60 Form of Verdict: Statutory Grounds AEEEd...........oeii i e 97-62
M Civ JI1 97.61 Form of Verdict: One Statutory Ground Alleged [ Instruction Deleted] ........cccovviviciiiiiicccieie e 97-65

Chapter 100: Rent Action - Residential Property 100-1

Tal u oY [V Lot o] o IR URUU O EPUROSR R PUPPPUPUPPRRRURORt 100-2
M Civ JI1 100.01 Rent Action: Explanation of Statutes; Defense of Failure to Keep Premises Fit for Use Intended / Failure to
Repair / Noncompliance with Health or Safety Laws / Retaliatory Rent INCrease.........coueeecvveeeieeeciieccieee et 100-7
M Civ J1 100.02 Rent ACtion: BUrdEN Of PrOOT......uvuiiiiiiicciciiieeeee ettt ettt e e e e et ae e ae e e eeeeeeaasaeaeeesaeeeenes 100-9

Chapter 101: Termination Action - Residential Property 101-1

INEFOTUCTION L.ttt ettt e e st sttt esbbe e et eesabe e e s et be e abeesabe e e e sbbe e abbeeeabe e ebbeannbeeessbeeesbbeeennneenns 101-2
M Civ JI 101.01 Termination Action: EXplanation of StatUtes ......cc.uueiiiiiiiiiciie e 101-7
M Civ JI 101.02 Termination Action: Retaliatory Termination - Explanation of Statute .........cccccoeeciiiiciii e, 101-8
M Civ JI 101.03 Termination Action: Issues - Notice of Termination / Retaliatory Termination.........cccccccveveevieeenenee. 101-9
M Civ JI 101.04 Termination Action: Retaliatory Termination - Tenant Burden of Proof..........ccceeviviiiiiniiiieene s 101-10
M Civ JI 101.05 Termination Action: Retaliatory Termination - Landlord Burden of Proof .........ccccccoveeveiiieeriicinienn. 101-11

M Civ J1 101.06 Termination Action: Retaliatory Termination - Tenant Burden of Proof on Complaint within Ninety
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Chapter 105: Employment Discrimination 105-1

INEFOTUCTION L.ttt ettt e sttt e st sabe e e sbbe e et teeabt e e s et be e abeeeabeeeesbbe e abbeeeabeeesbbeaenbeeeshbeeestbeeansaenns 105-3
M Civ JI 105.01 Employment Discrimination Statute (Disparate Treatment) - Explanation .........ccccceveeviieieciiieeee e, 105-4
M Civ JI 105.02 Employment Discrimination (Disparate Treatment) - Definition..........cccceeviiiiiiiice e 105-5
M Civ JI 105.03 Employment Discrimination (Disparate Treatment) - Cautionary Instruction as to Business

UL P T=T | TP RPTPPRPTRE 105-6
M Civ JI 105.04 Employment Discrimination (Disparate Treatment) - Burden of Proof ..........ccccoeeciiiiiiiniicccie e, 105-7
M Civ JI 105.04A Employment Discrimination - Burden of Proof - Retaliation ..........ccccccvveiiiiiiiiiiie e 105-8
M Civ JI 105.05 Employment Discrimination (Constructive Discharge) - Definition ........cccccoeecviiiiiicieie e 105-9
M Civ JI 105.10 Employment Discrimination - Sexual Harassment - EXplanation ........c.ccccceeeeiiieesiiiieee e 105-10
M Civ JI 105.12 Employment Discrimination - Quid Pro Quo Harassment - Burden of Proof.........cccccevvivieiiiiineeenns 105-11

M Civ JI 105.14 Employment Discrimination - Hostile Environment Sexual Harassment - Burden of Proof - Employer
(B2 {10V - 1o N AT TP P P POPRPPRPT 105-12

M Civ JI 105.18 Employment Discrimination - Hostile Environment Sexual Harassment - Burden of Proof - Unwelcome
Sexual CoNAUCt OF COMMUNICAION 1..vuiiiiiieeieiestiie et ee st e esrt e et e e sttte e s teessaeeesstaeesaeesssaeaassaeessseeessseasssseennseeessseannssessnnes 105-13

M Civ JI 105.20 Employment Discrimination - Hostile Environment Sexual Harassment - Sexually Hostile Work

o 01V o 0] 4 = o ) T T TPV PPTPPPPON 105-14
M Civ JI 105.24 Employment Discrimination - Hostile Environment Sexual Harassment - Employer Liability ............ 105-15
M Civ JI 105.26 Employment Discrimination - Hostile Environment Sexual Harassment - Notice ........ccccccevveeeeennnne. 105-16

M Civ JI 105.28 Employment Discrimination - Hostile Environment Sexual Harassment - Prompt Remedial Action.. 105-17

M Civ JI 105.30 Employment Discrimination - Hostile Environment Sexual Harassment - Damages - Tangible Employment

Yot ol o A =T LU 1Yo U PEPRSRRRR 105-18
M Civ JI 105.32 Employment Discrimination - Hostile Environment Sexual Harassment - Burden of Proof - Employee

(D11 =T o o -1 X AT USRI 105-19
M Civ JI 105.41 Employment Discrimination - Mitigation of Damages for Loss of Compensation ..........cccceeeeevvvveennn. 105-20

M Civ JI 105.42 Employment Discrimination - Mitigation of Damages for Loss of Compensation: Conditional and
Unconditional Offers DY DEfENUANT ........cooi i ee e e e e et reeaeae e e ee e taabaraeaeaeeeeeseabarseaeaeeaeenaas 105-22

Chapter 106: Persons With Disabilities Civil Rights Act 106-1

M Civ JI 106.01 Employment Discrimination Statute - EXplanation ..........cocoviiiriiiiiie i 106-2
M Civ JI 106.05 Employment Discrimination - Disability - Definition .........cccoveeiiiiiiie i 106-3
M Civ JI 106.07A Employment Discrimination - Burden of Proof - Disability .........ccccceeeviiiiiiiiiiiice e, 106-4
M Civ JI 106.07C Employment Discrimination - Burden of Proof - Physical or Mental Examinations ...........c.cccceeene... 106-5
M Civ JI 106.07D Employment Discrimination - Burden of Proof - Accommodation.........ccccuveiiiiiieee e, 106-6
M Civ JI 106.07E Employment Discrimination - Burden of Proof - Retaliation ..........cccceeeeeviiiiiiiieeee e 106-7
M Civ JI 106.09 Employment Discrimination Statute - Accommodation - Duty of Employer .......cccooevivviieieciiiieeee e, 106-8
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M Civ JI1 106.11A Employment Discrimination Statute - Accommodation - Undue Hardship - Equipment or Device ... 106-9
M Civ JI 106.11B Employment Discrimination Statute - Accommodation - Undue Hardship - Equipment or Device . 106-10
M Civ JI 106.11C Employment Discrimination Statute - Accommodation - Undue Hardship - Equipment or Device . 106-11

M Civ JI 106.11D Employment Discrimination Statute - Accommodation - Undue Hardship - Readers or

LN =T o T =) =T O USROS PSPPSR 106-12
M Civ JI1 106.11E Employment Discrimination Statute - Accommodation - Undue Hardship - Reader or Interpreter. 106-13
M Civ JI 106.21 Public Accommodation Statute - Explanation - Accommodation ..........ccceececiiieeeeiieieccccieee e 106-14
M Civ JI 106.23 Public Accommodation - Disability - Definition ..........cccoiieiiiiiiii i 106-15
M Civ JI 106.25 Public Accommodation - Definition ..........coueeiioiiiiii e e 106-16
M Civ JI 106.27 Public Service - DefiNItION .......couiiiieiie e e et st et e e st ea 106-17
M Civ JI 106.29 Public Accommodation - Burden of Proof .........cccoouiiiiiiiiiiiteee et 106-18
M Civ JI 106.29A Public Accommodation - Burden of Proof - Retaliation............ccceeriiiiiiiiiiiiciciceccecccee e 106-19
M Civ JI 106.30 Educational Institution Statute - EXplanation ..........coociiir ittt 106-20
M Civ JI 106.31 Accommodation - Educational Institution - Definition ........c.cccocerviriiniinnn e 106-21
M Civ JI 106.33 Accommodation - Educational Institution - Disability - Definition.........ccccceeeeiiiiriciee e 106-22
M Civ JI 106.35 Accommodation - Educational Institution - Burden of Proof.......c..ccocceeririinniiniininceeeee e 106-23
M Civ JI 106.36 Educational Institution - Burden of Proof - Retaliation........c..ccocvevverneiniiniinneeeee e 106-24

Chapter 107: Whistleblowers’ Protection Act 107-1

TN e (UL AT o I PP P PR PR TPRTPPRPRO 107-2
M Civ JI 107.01 Whistleblowers’ Protection Act: EXPlanation ...........cccoviioiiiiiii it 107-3
M Civ JI 107.02 Whistleblowers’ Protection Act: Protected Activity - Definition ..........cccceeieeiiii e 107-4
M Civ JI 107.03 Whistleblowers’ Protection Act: CaUSAtioN ........ccceeuieiiiiiiiieeie et 107-6
M Civ JI 107.04 Whistleblowers’ Protection Act: Good Faith Belief .........cccoooiiiiiiiniiiee e 107-7
M Civ JI 107.11 Whistleblowers’ Protection Act: Distinction in Standard of Proof Between “Report” and

BN oo 1V i o 3 2= o ST URPRPRN 107-8
M Civ JI 107.15 Whistleblowers’ Protection Act: Burden of Proof..........ccceeiiiiiiiiiiiiiieciecccececee e 107-9

Chapter 108: Public Accommodations 108-1

M Civ JI 108.01 Public Accommodation or Services; Prohibited Practices - Explanation........c.cccccovvvveiiiieieiniieiee e, 108-2
M Civ JI 108.02 Public Accommodation - Definition ..........cocuieiiiiieiier e e 108-3
M Civ JI 108.03 Public Service - DefiNitioN .....c.ccoii ittt e 108-4
M Civ JI 108.04 Public Accommodation/Public Service Discrimination - Disparate Treatment - Definition.................. 108-5
M Civ JI 108.06 Public Accommodation/Public Service Discrimination - Burden of Proof...........ccceceeeveeieiiieevee e 108-6
M Civ JI 108.06A Public Accommodation/Public Service Discrimination - Burden of Proof - Retaliation...................... 108-7
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M Civ JI 108.07 Public Accommodation/Public Service Discrimination - Sexual Harassment - Explanation.................. 108-8
M Civ JI 108.09 Public Accommodation/Public Service Discrimination - Quid Pro Quo Harassment - Burden of Proof 108-9

M Civ JI1 108.11 Public Accommodation/Public Service Discrimination - Hostile Environment Harassment -
2T ge [T 0 W o)l xd o Lo ) TP 108-10

M Civ JI1 108.12 Public Accommodation/Public Service Discrimination - Hostile Environment Harassment - Unwelcome
Sexual Conduct or CommUNICAtioN = DEFINITION c....uvviviiiiiiie et ee e e e e e e e et rr e e ee s e e e easeaaeaeeas 108-11

M Civ JI1 108.13 Public Accommodation/Public Service Discrimination - Hostile Environment Harassment - Sexually Hostile
ENVIFONMENT = DEFINITION ..o bbbt b e e s s seeeseseeeeeeeeeseseseseseseaeaeaeeseees 108-12

Chapter 110: Wrongful Discharge 110-1

T} dgeTe [N o1 [ o EUUU T TP 110-2
M Civ JI 110.01 Introductory Instruction Where Wrongful Discharge Is Combined with Other Claims ...........cc........... 110-3
M Civ JI 110.05 Wrongful Discharge: Employment Relationship Terminable at Will Unless Terms or Conditions to the

(0] 01 =Y Y 110-4
M Civ JI 110.06 Wrongful Discharge: Employment Policies or Terms or Conditions of the Employment Contract ...... 110-5
M Civ J1 110.07 Wrongful Discharge: Employment Policies or Terms or Conditions of the Employment Contract - Express or
T g o1 L1=Tc 1S PEPRRSRt 110-6
M Civ J1 110.10 Wrongful Discharge: Good or Just Cause Contract or Policy - Burden of Proof..........cccccvvviveeenennennn. 110-7
M Civ J1 110.11 Wrongful Discharge: Satisfaction Contract or Policy - Burden of Proof...........ccccceeeeiiiiiiieieie s 110-9
M Civ J1 110.12 Wrongful Discharge: Special Conditions or Performance Standards - Burden of Proof ..................... 110-10
M Civ J1 110.13 Wrongful Discharge: Procedural Terms or Conditions - Burden of Proof..........cccccceevieiiiivieeeee e, 110-11
M Civ J1 110.20 Wrongful Discharge: Mitigation of Damages [ No Instruction Prepared ]......cccccveveeeeieicivciinieeeeeeennn, 110-12

Chapter 112: Franchise Investment Law  112-1

M Civ JI 112.01 Franchise Investment Law; Prohibited Practices - EXplanation ........cccccceeveiiiiiieeen e, 112-2
M Civ JI 112.02 Franchise - DefINITION ......ocuiiiiiiie ettt ettt e s e e e e e e e e 112-3
M Civ JI 112.03 Franchisee and Franchisor - Definition .........ccoccoiiioiiiiiii e 112-4
M Civ JI 112.04 Offer or Offer to Sell - Definition .......c.coiii it 112-5
M Civ JI 112.05 Person - DEfiNITION .....coiuueiieiiiie ettt ettt ettt e e e ee e e e s e e e e e e e 112-6
M Civ JI 112.06 Sale oF Sell - DefiNITION ...cc.ueiiiiiieeiie et bbb e ea e e esbe e 112-7
M Civ JI 112.07 Franchise FEe - DefiNitiON .......coouiiiiiiiiie ettt 112-8
M Civ JI 112.08 Payment for Goods and Services as FranChise@ FEE ......uuuiiiiiiiiiii et 112-9
M Civ JI 112.09 Payments That Do Not Constitute @ Franchise FEE.........eiviiiiiiiiiiiiieee e 112-10
M Civ JI 112.10 Franchise Investment Law - Burden of Proof.........coociiiiniiiinne et 112-11
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Chapter 113: Consumer Protection Act 113-1

M Civ JI 113.01 Trade or Commerce; Prohibited Practices-EXplanation........ccccccvuiieeiiiieie e 113-2
M Civ JI 113.02 Unfair, Unconscionable, or Deceptive Methods, Acts, Or Practices ........cccceevvveeeiiiieeciisieee e, 113-3
M Civ JI 113.03 Trade or Commerce-Definition .........coviiiiiiiiiiie e 113-4
M Civ JI 113.04 LOSS - DEFINITION ...ccutiiiie ittt ettt et e sh e se e et e e sate e eabaesnreeas 113-5
M Civ JI 113.05 Material - Definition .....c..ocue ettt 113-6
M Civ JI 113.07 Bona Fide Error - DefiNitioNn .....c.uieiiiiiiice ettt e 113-7
M Civ JI 113.09 Unfair, Unconscionable, or Deceptive Methods, Acts, or Practices - Burden of Proof...........c.cccc........ 113-8

Chapter 114: Invasion of Privacy Act 114-1

M Civ JI 114.01 Invasion of Privacy - Intrusion into Another’s Private Affairs - Elements ........ccccceeeeeviiiiiiiiieeeee e, 114-2
M Civ JI 114.02 Invasion of Privacy - Intrusion Into Another’s Private Affairs - Burden of Proof .........ccccccevevviviieennnnns 114-3
M Civ JI 114.03 Invasion of Privacy - Public Disclosure of Private Facts - Elements..........ccocoiiiiieeieiiciciiciieieee e 114-4
M Civ JI 114.04 Invasion of Privacy - Public Disclosure of Private Facts - Burden of Proof..........ccccooeviviiiiniiiieeeecen, 114-5
M Civ JI 114.05 Invasion of Privacy - Publicity Which Places Plaintiff in a False Light - Elements........ccceccvveviiviieennnnes 114-6
M Civ JI 114.06 Invasion of Privacy - Publicity Which Places Plaintiff in a False Light - Burden of Proof........cccccc........ 114-7

Chapter 115: Assault and Battery 115-1

M Civ JI 115.01 ASSQUIL - DEFINITION ...ttt ettt et ettt et e e e e e e e e e 115-2
M Civ J1 115.02 Battery - DefiNItioN.......ccccuiiee ettt et te e e et ae e e et e ae e e et ae e e et ae e e eanraeeaeennraas 115-3
M Civ JI 115.05 Assault and Battery - Defense of SelIf-DefEnSe ........cccuuiii i 115-4
M Civ JI 115.06 Assault and Battery - Defense of Consent by Voluntarily Entering a Mutual Affray...........ccccoeeennene. 115-5
M Civ JI 115.07 Assault and Battery - Provocation by Mere Words Not a Defense.........cccccccvieeececiiece e 115-6
M Civ JI 115.08 Assault and Battery - Defense - Right to Resist an Unlawful Arrest........cccooeeevieiiiiiieie e 115-7
M Civ JI 115.09 Battery - Defense - Use of Force by Law Enforcement Officer in Lawful Arrest ..........ccccoveeveciveeeennenn. 115-8
M Civ JI 115.20 AsSault - BUrdeN Of Proof .....c..oouiiiiiiieiie et 115-9
M Civ J1 115.21 Battery - BUrden Of PrOOf.......coueiiiiecee ettt ee e et st ae e e e eaaaae e e snraaeeeean 115-10

M Civ JI 115.30 Partial Privilege of Merchant as to Exemplary Damages and Damages for Mental Anguish - False Arrest,
False Imprisonment, Assault, Battery, Libel, SIander........ ..o e e er e e e 115-11

Chapter 116: False Arrest and Imprisonment 116-1

M Civ JI 116.01 False Arrest - DEFINITION ...c.uiiiiieecieeceis sttt sttt et ee e stte e st ee st e e e stte e s stae e ssteaessteasseeessseeesstesannseesns 116-2
M Civ J1 116.02 False Imprisonment - DEfiNitioN........cccuiiii ittt e e e tae e e etae e e eaaaeeeeanes 116-3
M Civ JI 116.05 False Arrest - Law Enforcement Officer - Probable Cause to Arrest for Felony without Warrant........ 116-4
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M Civ JI 116.06 False Arrest - Defense - Right of Private Citizen t0 Arrest ........ccccoeveeeiiiiie i 116-5

M Civ JI 116.07 False Arrest - Arrest With WarTANT ........cooviviiiiiiiiiieiieiiieeete ettt e e s e e e e e e eeesaseeas 116-6
M Civ J1 116.20 False Arrest - BUIAEN OF PrOOf........ouiiiiiiiiiiiiiiiiiiieieeiee ettt vttt e e e s s e e e e e eeeeeeeeeeeaeseseens 116-7
M Civ J1 116.21 False Imprisonment - BUrden of Proof..........ooo ittt 116-8

Chapter 117: Malicious Prosecution 117-1

M Civ JI 117.01 Malicious Prosecution - Criminal ProCeEAING ......uuiieiiiiiiii ettt ettt e erae e erae e e e 117-2
M Civ JI 117.02 Malicious Prosecution - Criminal Proceeding: Burden of Proof..........cccccuviviiiiiiiicie e 117-3
M Civ JI 117.03 Malicious Prosecution - Criminal Proceeding: Termination in Favor of Accused .........cccccvevvcciieeeennnnen. 117-5
M Civ JI 117.04 Malicious Prosecution - Criminal Proceeding: Probable Cause ........cccecviiiiiiiieii e 117-6
M Civ JI 117.20 Malicious Prosecution - Civil PrOCEEAING .......eeiivviiieiiiiiie ettt ee ettt et ee s sabe e e e srbeeeeeesnnes 117-8
M Civ JI 117.21 Malicious Prosecution - Civil Proceeding - Burden of Proof .........cccceeeviiiiiciiiiiiice e, 117-9

Chapter 118: Libel and Slander 118-1

M Civ JI 118.01 Libel - DEFINITION . ettt ettt et sh e e et e e s eb e e e e same e e e sneeennneeesaneennns 118-2
M Civ JI 118.02 SlIander - DefiNItION ......eeiiiiiiiiie ettt ettt ettt et sabe e e s sb e e e e ssbe e e s b eeennee s snreennns 118-3
M Civ JI 118.03 Libel, Slander - Statement of and Concerning the Plaintiff...........cccccoooiiiiiiiciii e 118-4
M Civ J1 118.04 Libel, Slander - Meaning of @ Stat@mMeNT..........coccciiiii ittt etae e e et e e e eraae e e eanes 118-5
M Civ JI 118.05 Libel, Slander - BUIAEN OF PrOOf ......u.uiuieiiieeeeeee e e e e e e e e eeeeeeeeeseeeeeeeaeeeeseseseresesesesesesereereees 118-6
M Civ JI 118.06 Libel or Slander of Public Figure or Public Person (Actual Malice) .......cccceeeeeiiieececieie e, 118-8
M Civ JI 118.07 Libel, Slander - Common-Law Qualified Privilege (Actual Malice) ........cccouviieeiiiiiiiiee e 118-9
M Civ J1 118.08 Libel or Slander of Private Person - Nonprivileged Communication..........cccccvveeeeiiiieciiiieieeecieeee e, 118-10
M Civ JI 118.19 Libel-Actual Damages (Public Figure or PUBIIC PErson)........cccueeiiciiiiie et 118-11
M Civ J1 118.20 Libel - Economic Damages (Private INdividual) ........ccoouiiriiiiiiie et 118-12
M Civ J1 118.21 Libel - EXeMPIAry DAmMAZES ........uueeeeieiiieeeeiitieeeeeitieeeeeeetteeeeeetteeeeesteaesaasseaesassseaeaasaseeeaaassesesanssesseannes 118-13

Chapter 119: Intentional Infliction of Emotional Distress 119-1

M Civ JI 119.01 Intentional Infliction of Emotional Distress - Burden of Proof........cccooeveveieieieiiiiiieeeeeeeeeeeeeeeees 119-2

Chapter 125: Tortious Interference With Contract 125-1

M Civ JI 125.01 Tortious Interference with Contract: EI@mMENTS ......cc.ceviiiiiiiii it 125-2
M Civ JI 125.02 Tortious Interference with Contract: Contract/Consideration - Definitions.........ccceeeeeveeiieeeceeecineeenns 125-3
M Civ JI 125.03 Tortious Interference with Contract: Intent - Definition ........ccocceiiiiiiiiiniie s 125-4
M Civ JI 125.04 Tortious Interference with Contract: Improper - Definition ........cccccoeeeciiii e, 125-5
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M Civ JI 125.05 Tortious Interference with Contract: Breach - Definition ......coeeeeeeeeeeeieieieieeeeeeeeeeeeeeeeeeeeeeeeeeeee e 125-6

Chapter 126: Tortious Interference with Business Relationship or
Expectancy 126-1

M Civ JI 126.01 Tortious Interference with Business Relationship or Expectancy: Elements........cccccoeevevieiecciiieeeecnneen, 126-2
M Civ JI 126.02 Tortious Interference with Business Relationship or Expectancy: Business Relationship or Expectancy -

1= 10V e o TSRS 126-3
M Civ JI 126.03 Tortious Interference with Business Relationship or Expectancy: Intent - Definition .............ccceee...e. 126-4
M Civ JI 126.04 Tortious Interference with Business Relationship or Expectancy: Improper - Definition..................... 126-5

Chapter 128: Fraud and Misrepresentation 128-1

M Civ J1 128.01 Fraud Based on False REPreSENtatioN........ccuuiiiiiiiieiiieie et eeee e steee e err e e e e eaaeae e e saaeaaeeeennes 128-2
M Civ JI1 128.02 Fraud Based on Failure to Disclose Facts (Silent Fraud).........coovvvveiieiieieiiiiiieiieeeee e 128-3
M Civ JI 128.03 Fraud Based on Bad-Faith PromiSe .......cc.ueeuiiiieiiiiiecie et 128-5
M Civ JI 128.04 Inn0Cent MiSrepreSENtation . .....ciiiiiiiiiiiiiiieieieieie ettt s s s s s s s s enesananenenaaeananens 128-6
M Civ JI 128.10 Material Fact - Definition .....cc.eoouiiiieiiie ettt e 128-7
M Civ JI 128.11 Reliance - DefiNITION c...ccuutiiiiiiiie ettt ettt e e se e e e 128-8

Chapter 130: Promissory Estoppel 130-1

M Civ J1 130.01 PromisSSOry ESTOPPEI..ueeieiiiieieiitiieie ettt ettt ettt e e et ae e e st te e e e et te e e enttaeaeentaeaeeanntaeaeenseeeaeenses 130-2
M Civ JI 130.05 Promissory Estoppel: Promise - Definition .......cccciie it 130-4

Chapter 140: Contract Action - UCC  140-1

M Civ JI 140.01 Contract Action - UCC: Explanation and Burden of Proof..........cccceeeiiiiiiii it 140-3
M Civ JI 140.02 Contract Action - UCC: Offer and ACCEPLANCE .......oeeeiiiiiiie ettt ee e et ee e e eraeeae e e eanes 140-4
M Civ JI 140.03 Contract Action - UCC: Acceptance with Different or Additional Terms .........cccoceceeieiiiiiececcciie e, 140-5
M Civ JI 140.04 Contract Action - UCC: Enforceability of Contract: Statute of Frauds........cccccuveeiiiieecciiieee e, 140-6
M Civ JI 140.05 Contract Action - UCC: Contract Terms - Written Acceptance or Confirmation with Different or Additional
LI 2.4 PP PP 140-7
M Civ JI 140.11 Contract Action - UCC: Buyer’s Acceptance of Nonconforming Goods .........ccccceeeeeeieciiiiieieeeeee e, 140-8
M Civ JI 140.12 Contract Action - UCC: Buyer’s Revocation of ACCEPLANCE......ccccvuiiiiiiieie et ee e ee e 140-9
M Civ JI 140.13 Contract Action - UCC: Buyer’s Rejection of Goods - Installment Contract........ccccceeeeevieeviciiieeeenennnn, 140-11
M Civ JI 140.14 Contract Action - UCC: Buyer’s Rejection of Goods or Part of the Goods .........cccvveeeeeeieciiiiieeeeeennn, 140-13
M Civ JI 140.15 Contract Action - UCC: Anticipatory Repudiation - Definition ........cccccee i 140-15
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M Civ JI 140.21 Contract Action - UCC: Lost or Damaged Goods (Risk of Loss - Absence of Breach) ........cccccoeeuvnnen. 140-16

M Civ JI 140.22 Contract Action - UCC: Lost or Damaged Goods (Risk of Loss - Seller’s Breach)........cccccvueiveccineeennnns 140-17
M Civ JI 140.23 Contract Action - UCC: Lost or Damaged Goods (Risk of Loss - Buyer’s Breach) ........ccceeevvveveivinennn. 140-18
M Civ JI 140.31 Contract Action - UCC: Resale by Seller - Private Sale .......cccovii ittt 140-19
M Civ JI 140.32 Contract Action - UCC: Resale by Seller - PUBIIC Sale ......oocciiiiicieee e 140-20
M Civ JI 140.41 Contract Action - UCC: Express Warranty - Definition ........cccceeeciiiieicciieie et 140-21
M Civ JI 140.42 Contract Action - UCC: Express Warranty - Burden of Proof ...........cccevuiieiiiiiiie e 140-22
M Civ JI 140.43 Contract Action - UCC: Implied Warranty of Merchantability - Definition ..........c.ccooveeiiiiieiniiiinenn. 140-23
M Civ JI 140.44 Contract Action - UCC: Implied Warranty of Merchantability - Elimination or Modification ............. 140-24
M Civ JI 140.45 Contract Action - UCC: Implied Warranty of Merchantability - Burden of Proof.........ccccccvveveinnennn. 140-26
M Civ JI 140.51 Contract Action - UCC: Warranty of Title (OWNership) ......coccuueiviiiieiie i 140-27
M Civ JI 140.52 Contract Action - UCC: Warranty of Title (ENCUMbBIrances) .......ccoecoueeeriiiieee e 140-28
M Civ JI 140.53 Contract Action - UCC: Warranty of Title (Ownership and Encumbrances - Burden of Proof)........... 140-29

Chapter 141: Contract Damages - UCC  141-1

T d o Te [T o1 o] o USSR 141-2
M Civ JI 141.01 Contract Damages - UCC: Seller’s Breach by Delivery of Nonconforming Goods Which the Buyer Accepts -
BUY I S DAMAEES .. c.utteeieeitieee ettt eeeette e e e eetteee e ttteeeeataeae e e asteeeeaasaeeaeeaaseeae e s neaeaeeaneteaeeeneaeaeenteaeaeentaeeeenntaeeeenrteeeeenras 141-3
M Civ JI 141.02 Contract Damages - UCC: Seller’s Breach by Failure to Deliver/Repudiation/Delivery of Nonconforming
Goods Rejected/Acceptance Rightfully Revoked - BUYEI'S DAMagEs .....cccuvieiivieeireeiiieeiiteeeeeeeestteeeeraeeeneeessaeaevsaeeaneens 141-5
M Civ JI 141.11 Contract Damages - UCC: Buyer’s Breach by Nonpayment after Acceptance - Seller’s

iYoo) oI (o Yol o o ol OSSR 141-7
M Civ JI 141.12 Contract Damages - UCC: Buyer’s Breach by Nonpayment - Goods Identified to the Contract - No Resale -
Y=Y = o Yo o o I o = o ol PR 141-8
M Civ JI 141.13 Contract Damages - UCC: Buyer’s Breach by Nonpayment - Lost or Damaged Goods - Seller’s

Y ox oY I o ] gl o oSSR 141-9
M Civ JI 141.14 Contract Damages - UCC: Buyer’s Breach by Nonacceptance or Repudiation - Seller Resells - Seller’s

(D g T T OO T T T T PO T ST UT PP PP UPPPRPPP 141-10
M Civ JI 141.15 Contract Damages - UCC: Buyer’s Breach by Nonacceptance or Repudiation - Seller’s Damages ..... 141-11

Chapter 142: Contracts 142-1

M Civ JI 142.01 Introduction and BUrden Of Proof..........oee ittt s e e e 142-3
M Civ J1 142.10 OFffer - DEFINEA ....neeieieiie ettt e et s h e st st sh e et e eabeee s abee e e eesaneeesabeeennneeesnneennns 142-5
M Civ J1 142.11 DUFation Of Off@r....cei ittt et sb e e e e e s e e s st e esseeessbe e e s beeenneeessnreennes 142-6
M Civ JI1 142.12 ReVOCAtION OF OFf@F .....eeiiiieiieiie ettt sb e e s e e s b e e e ee s snreenans 142-7
YAV 2 R Yool = o ] = o =S PUPUPRPt 142-8
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M Civ Il 142.14 TimME Of ACCEPTANCE . ....eiiiiiiie ettt e et ee e et ee e e st ee e e s etteee e e staeaeeeesaaaaeeesssssaeeessasaeeesssssaeesssnsnaeesannns 142-9

M CiV JI 142,15 COUNTEIOTRI .ttt et et et s et e st es bt e bt enne e eabeenbeenneeenbeens 142-10
M CiV JI 142.16 CONSIAEIATION ...ueeiitiitiet ettt ettt ettt e ettt ettt et e et e et st e e et e eb e st e et e e et e sbe e et eeseeesreeennees 142-11
M Civ J1 142.17 Adequacy Of CoNSIAEIAtION .....cc.uuiii ettt et e et te e e e et ae e e ee bt beae e taeaeesesaeaesnnraeeaeanns 142-12
M CivJ1 142.18 Need NOt Be iN WITtiNG ..ccccciieieciiieie ettt ettt ee ettt ee et te e e e tteee e tbe s ee e abeee e asbeaesnsseaesannsseeesnsaseeeann 142-13
M Civ JI 142.19 MOGIfICAtION ..ceiutiitieiee ettt ettt sttt e e e sttt e st e e sa et et e sneesreeeneas 142-14
M Civ J1 142.20 Breach of Contract/Substantial PerformManCe ......cooccceeeeieiieiii ettt e e es e ae e eeeeeeneas 142-16
M Civ JI 142.21 Time Of PEIFOIMANCE ..uuuiiiiiiiie ettt ettt et et et ettt et et enbe e eabeenbeenaeeenbeens 142-17
M Civ JI 142.22 CoNAitioNS PreECEABNT......iiiiiit ettt et et et et et e et e e e eabeenbeenseeenneens 142-18
M Civ J1 142.30 INtrodUuCtion 10 DAmMAZES ...uvveeeiueiiiieiiiieeeectieeeetete e e et ee e e s etataeeeetaaaeseesasaeseesssaaeeesassaeaesesssseeesnsaseeeans 142-19
M Civ JI 142.31 Contract Damages: Benefit 0f Bargain.........ceeiociiiie ottt es st e s raeeae e 142-20
M CiV JI 142,32 LOST PrOfitS couueeiuieiieiitiiie ettt ettt ettt ettt ettt sttt e et st e e et esae e et e e e e e sreeenees 142-21
M Civ J1 142.33 ReliaNCE DAMAGES ... .uvveiiiiiiieie ettt ee ettt e eeetae e e et e aeeestaeeeseaaaaeaesaasaeseesasaeaesasssaeeessnsaeeesensseeesnsaseeeann 142-22
M Civ J1 142.34 CoNSEQUENTIAI DAMAZES.....uiiiiiiiiiieeeitieie e eeeie e e s et ee e e ettt ee e e e stbreeaestbeaeeeestaeaeessssbeaeesssanaeessssseeeasssseeaesnes 142-23
M CiV JI 142,35 IMITIZATION ...ttt ettt ettt ettt et s ettt e et e st e n et e e e sa et et e e et e nneeenees 142-24
ML CIV JI 142,40 DUFESS ..evve ettt ettt ettt et ettt et et et e h e eh e eate e eh e ehteea e e eh e eh et eab e ea b et ehteea bt eabae ehbeembeeabeesmteembeenbeesnneens 142-25
M CIV JI 142,41 WAV ..ttt et et h e e h e et e bt bt et e eh e eh e ea e e ehteee bt sab e ehbeembeeabeesateembeeabeeenteens 142-26
Y AV 7 A [ Y o = T [or=1 o1 |1 4 PRSP 142-27
M Civ J1 142.43 Frustration Of PUIPOSE .....cocoiuuiiiiieiee e e ettt e e eeeee ettt e eeeeeeeeeeestabbeabeaeseeseessansasbeseaeseeesenssarasaeaeseeseens 142-28
M Civ J1 142.50 Introduction to Contract INtErPretation ...ttt e e e e ee e araeaeaee e e e e 142-29
M Civ JI 142.51 Must Consider All Parts 0f CONTraCt......ccuiiiiiiiiiiiiie ittt e e e 142-30
M Civ J1 142.52 Effect of INCOrporated DOCUMENTS........ceiiiciiiie ittt ecctie e ceetie e eetteee s eetaeeesettbeaeeebaeeeessteeesenraeeaesnnes 142-31
M Civ JI 142.53 Words Given Ordinary IMEANING ......ccuveeeiiiiiieeiiiieieeesit e eesstiteeesstteaeeesstbeeeasstsbeeeesssaeeeessssseeesssssneseanns 142-32
M CIV JI 142.53A Giving Effect t0 EVEIY WOIT ....vviii ettt ettt ettt ee st ee s e staeee e sttbeae e sbaeae e sntbeaeansseeaeannes 142-33
M Civ JI 142.54 Custom and Usage of Trade / BuSINeSS / INAUSEIY ...cceeeevieiiiiiiiiiiieciie ettt ettt sveesvaeeva e nees 142-34
M CiV JI 142.55 CONAUCE OF PArti©s....cccviieeieieiiiie ettt ettt sttt et ee s sttt e s bt e e s bt e e sabe e e sbbe e et eesabeeesabaeeaseesabeeesnnees 142-35
M CIV JI 142.56 Determining the Meaning of Ambiguous Language in an Agreement ......cccocuvveeeeeiveeeseeiieeesevnneeens 142-36
M CIV JI 142.57 Interpretation Against the Drafter ...t aae e e 142-37
M Civ JI 142.60 Affirmative Defense - REIEASE ........ciiiuiiiiiie ettt ettt et et sb e e st ee e saneeas 142-38
M Civ JI 142.61 Affirmative Defense - Failure of Performance ......coooueeiie it 142-39

Chapter 143: Sales Representatives’ and Commissions Act 143-1

M Civ JI 143.01 COMMISSION = DEFINEA ...ccoviiiiiiiiiiiiiieeeieeet e e e e e e e e e eeeeeeeaeaeseaeaeaeaeeeereseresesesesereereees 143-2
M Civ J1 143.02 PrinCipal - DEFINEA . .....ceiiiicieie et ee e e e e e e stae e e e stabeae e s stbeaeeeesaseaeesssneeaeeesrnns 143-3
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M Civ JI 143.03 Sales Representative - DEfiNEd ........ccuiiii it et e et ae e erte e e e e e 143-4

M Civ JI 143.10 Payment of Commissions Due At The Time of Contract Termination .........ccccceeveeieeeeciiciie e e, 143-5
M Civ JI 143.11 Payment of Commissions That Become Due After Contract Termination..........ccccceeeeeviiieieciiieeeeenen, 143-6
M Civ JI 143.12 When CommisSioNs BECOME DUE .....c..eiuiiiiiiiiciee ettt 143-7
M Civ JI 143.20 Failure to Pay Commissions Due At Time of Termination..........cccccceeiiiivieii e 143-8
M Civ JI 143.21 Failure to Pay Commissions Due After Termination ........ccoocuvieiiiiiie e e 143-9
M Civ JI 143.22 Actual Damages / Intentional Failure to Pay Commissions When DU€.........cccceevveevieenreeeieeenreenreeennen. 143-10

Chapter 170-180: Probate 170-180-1

[N e Yo [V ot f (o] s PR 170-180-2

Chapter 170: Will Contests 170-1

M Civ JI 170.01 Will Contests: Defining Legal Names of Parties and COUNSEL.........ccceveveeeeeiciiiiiieie e 170-3
M Civ J1 170.02 Will Contests: Will/COTICil = DeFINITION ...vuveeeeee ettt ettt e eeee e e ee et eeeeessesesaraereesenssesaasnes 170-4
M Civ JI 170.03 Will Contests: Holographic Will - DefinitioN........c..eeeiiiuiiiii it ee e erae e e eens 170-5
M Civ JI 170.04 Will Contests: Cautionary Instruction as to Decedent’s Right to Leave Property by a Will .................. 170-6
M Civ JI 170.05 Will Contests: Letter, Deed, Bill of Sale, Contract as a Will.....cccooeveeeeiiiiiiiiiiieeeeeeeee 170-7
M Civ J1 170.08 Will Contests: Will - Writings Intended as WillS.........cc.uiuieeierie e ee e 170-9
M Civ JI 170.11 Will Contests: Will Signed by Another for DECEAENT .......cccciviiiiiiiiiie ettt et 170-10
M Civ J1 170.12 Will Contests: Decedent Signing Will by Mark ... 170-11
M Civ JI 170.13 Will Contests: Requirements for Witnessing Will ............oooo oo 170-12
M Civ JI 170.15A Will Contests: Proving Execution of Self-Proved Wills............cooiuiieiiiiiiie e 170-13
M Civ JI 170.15B Will Contests: Proving Execution of Will That Is Not Self-Proved........ccccccoeeiieiiiiieieececeeiieee 170-14

M Civ JI 170.16 Will Contests: Proving Execution of Will Where Witnesses Cannot Be Found [ Instruction Deleted ] 170-15
M Civ JI 170.17A Will Contests: Execution - Witness Not Remembering or Denying Contents of Witnessing Clause (Self-

PPOVEA WIlL) ..ttt ettt ettt e ettt e e e tae e ee e tbeae e asaaeee e asaeaee e nsaeaeaansbesaeaansseae e nsasaeannsseaesannsseaeannsnnneaann 170-16
M Civ J1 170.17B Will Contests: Execution - Witness Not Remembering or Denying Contents of Witnessing Clause (Will That
IS INOT SEITF-PIOVEA) . .evvieieciieie ettt ettt e ettt e ettt e e ee b b aeeeeeesaeae e e saeaeaasaesaeaasseae e nsaeaeaansseaesaasseaesassneaeann 170-17
M Civ J1 170.21 Will Contests: Lost, Destroyed or Otherwise Unavailable Will .............ooooiiiiiiiiiie e, 170-18
M Civ J1 170.31 Will Contests: Revocation of Will by Physical MEANS ......ccceeieiiiiiiiiiiiieie et ereee e 170-19
M Civ JI 170.32 Will Contests: Revocation - Presumption from Failure to Produce Original Will

(20 =TT =Te l o)V B L Tol=To =T o TR 170-21
M Civ JI 170.33 Will Contests: Revocation - Presumption from Failure to Produce Executed Duplicate Will Retained by
(DYoL =Te [T oY AT T T T PR T PP U PP SPOPRRPPRPTO 170-22
M Civ JI 170.34 Will Contests: Conditional Revocation of Will (Dependent Relative Revocation) ........ccceeveeeeevnneeenn. 170-23
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M Civ JI 170.41 Will Contests: Mental Capacity - Definition ........ccuuiiiiiiiiie et 170-24
M Civ JI 170.42 Will Contests: Mental Capacity - Will Made before or after Adjudication of Incompetency, after

Commitment or While under Guardianship or ConsServatorship ........ccocccciiiiiiree e 170-25
M Civ JI 170.43 Will Contests: Insane Delusion - DefinitioN ........cceecceieiiiiiicis ettt e e staeeseee e saneees 170-26
M Civ JI 170.44 Will Contests: Undue Influence - Definition; Burden of Proof.......ccccoovvveoiiiieieeeeeeeeee 170-27
M Civ JI 170.45 Will Contests: Existence of Presumption of Undue Influence - Burden of Proof [ Instruction

(D=1 1] <To I OO PRPRR 170-29
M Civ JI 170.46 Will Contests: Fraud in Procurement of Will.........oooi it s e e 170-30
M Civ JI 170.51 Will Contests: BUrden Of Proof........couiiiiii ittt st s st s sabe e snabeeeeas 170-31

Chapter 171: Mental lllness 171-1

M Civ JI 171.01 Mental lliness: Involuntary Treatment - Defining Legal Names of Parties and Counsel...................... 171-2

M Civ JI 171.02 Mental lliness: Involuntary Treatment - Elements and Burden of Proof..........ccccccoeiiiiiiiiiiccie e, 171-3

Chapter 172: Guardians and Conservators 172-1

M Civ JI 172.01 Appointment of Guardian or Conservator or Termination of Guardianship or Conservatorship: Defining

Legal Names of Parties @and COUNSE] .......ccuuiii ittt et et ae e e et te e e e et te e e et e aeaeeantaeeeeantaeeeennteeaeennnens 172-2
M Civ J1 172.02 Appointment of Guardian of an AdUlt ..........cooooiiiir e e e 172-3
M Civ JI 172.03 Termination of Guardianship of an AdUlt .........cc.oeiiiiii i e 172-4
M Civ J1 172.11 Appointment of Conservator of an AdUlt .........ccooiiriir i e 172-5
M Civ JI 172.12 Termination of Conservatorship of an AdUlt ...........ooiriiiiiiiie e 172-6

Chapter 173: Bank Accounts 173-1

M Civ JI 173.01 Determination of Title to Bank Accounts - Defining Legal Names of Parties and Counsel................... 173-2
M Civ JI 173.02 Determination of Title t0 Bank ACCOUNT .......vviiiiiiieis ettt e et e e sraae e e e 173-3

Chapter 174: Felonious and Intentional Killing 174-1

M Civ JI 174.01 Felonious and Intentional Killing - Defining Legal Names of Parties and Counsel ...........ccceeeevuvveeennes 174-2
M Civ JI 174.02 Felonious and Intentional Killing - Definition ...........cooiiiiii i e e 174-4
M Civ JI 174.03 Felonious and Intentional Killing: Aiding and Abetting - Definition..........cccoccceiiiriiie e 174-6
M Civ JI 174.11 Felonious and Intentional Killing: Self-Defense - Definition ..........ccccccciiieeiiiie e, 174-8
M Civ JI 174.12 Felonious and Intentional Killing: Defense of Others - Definition..........ccccocoiiiie e, 174-10
M Civ JI 174.13 Felonious and Intentional Killing: Legal Insanity - Definition .........cccccooveiiieciiiie e 174-11
M Civ JI 174.14 Felonious and Intentional Killing: Accident - Definition..........ccoooiie e 174-12

Michigan Model Civil Jury Instructions



Chapter 175: Pretermitted Heirs 175-1

M Civ JI 175.01 Pretermitted Heirs - Defining Legal Names of Parties and Counsel........ccccooeccvieiiiiciiie e 175-2
M Civ JI 175.02 Omission of Child or Issue of Deceased Child in Will As a Result of Mistake or Accident .................... 175-3
M Civ JI 175.11 Omission of Spouse in Will As a Result of Oversight or Mistake ...........cccceviciiiiniicieie e 175-4
M Civ JI 175.12 Omission of Spouse in Will Made Prior to Marriage Where There Are Transfers Made in Lieu of Will

PrOVISION ..ottt ettt e e e e bbbttt e e e e e a b e e bt eeee e ee e h bt bt te e et ee e e b b e be bt eeee e e n b anaeteeeeeeeaeanne 175-5

Chapter 176: Claims for Services Rendered 176-1

M Civ JI 176.01 Claim for Services Rendered - Defining Legal Names of Parties and Counsel.........cccccevvecvveericiineennnnns 176-2
M Civ J1 176.02 Claim for SErVICES RENAEIEM .......viiiieiiiie ettt et te e e e ette e e et ae e e et e e e ette e e enraeeaeennneas 176-3

Chapter 178: Pretermitted Heirs (EPIC) 178-1

T} dgeTe [T o1 (o] o HUU TP 178-2
M Civ JI 178.01 Pretermitted Heirs: Defining Legal Names of Parties and Counsel (EPIC) ........c.cccoveeeeiiiiieeccciie e, 178-4
M Civ JI 178.02 Pretermitted Child: Will Executed Prior to Birth or Adoption of Child Omitted from Will (EPIC)......... 178-5
M Civ JI 178.03 Pretermitted Child: Omission of Living Child from Will Because of Mistaken Belief

CRIIA 1S DEAT (EPIC) cvrvveeeeeeeeeeeeeee e eeeeee e eee e eeee e e es e s eeeeesee e seesee e e ee s ee et ee s s ee e se et seeeee e e seeseeeeeaeassaeeeeeesaeeeseseeeeeesesrseeeans 178-7
M Civ JI 178.12 Pretermitted Spouse: Will Executed Prior to Marriage (EPIC) .........ooeeiiuiieii et 178-9

Chapter 179: Trust Contests 179-1

L)oo [0 4] o OO PP PPRPPRTOUPPPR 179-2
M Civ JI 179.01 Trust Contests: Defining Legal Names of Parties and Counsel..........cccoovveeiiiiiiie e 179-3
M Civ JI 179.02 Trust Contests: DefinitioNS. .....coiuuiiiiiiiiie ettt e bbb 179-4
M Civ JI 179.03 Trust Contests: Creation 0f @ TIUST ...cc.eiiuiiiieiiiiee ettt e 179-5
M Civ JI 179.04 Trust Contests: Sufficient Mental Capacity - Definition .........cccccoeuiiei e, 179-6
M Civ JI 179.05 Trust Contests: Intention to Create @ TrUST ....ccoviiiiiiiiiiiiic e 179-7
M Civ J1 179.06 Trust Contests: Trust Need NOt Be in WIITiNG.....ccooviiiiiieie ettt ee e et ee e e e e e eenes 179-8
M Civ JI 179.07 Trust Contests: Cautionary Instruction as to Settlor’s Right to Leave Property by a Trust.................. 179-9
M Civ JI 179.10 Trust Contests: Undue Influence - Definition - Burden of Proof..........cccceeoieriiiiiiniiniiciiceceecee 179-10
M Civ JI 179.12 Trust Contests: Fraud in Procurement of TrUST.......ccueeiiiiiiiiiiieieece e e 179-12
M Civ JI 179.15 Trust Contests: Revocation or Amendment Of TrUSE .....ccceiiiiiiieiieiie e 179-13
M Civ JI 179.20 Trust Contests: BUrden Of Proof.........ocei i s 179-14

M Civ JI 179.25 Trust Contests: Existence of Presumption of Undue Influence - Burden of Proof [ Instruction
DT (=1 =T I PR 179-15
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M Civ JI 180.01 Attorney Fees -
M Civ JI 180.02 Attorney Fees -
M Civ JI 180.03 Attorney Fees -

M Civ JI 190.01 Form of Verdict
M Civ JI 190.02 Form of Verdict

M Civ JI 195.01 Form of Verdict:
M Civ JI 196.01 Form of Verdict:
M Civ JI 196.02 Form of Verdict:
M Civ JI 197.01 Form of Verdict:
M Civ JI 208.01 Form of Verdict: Li
M Civ JI 220.01 Form of Verdict:
M Civ JI 220.05 Form of Verdict:
M Civ JI 221.01 Form of Verdict:
M Civ JI 222.01 Form of Verdict:
M Civ JI 222.02 Form of Verdict:
M Civ JI 222.11 form of Verdict:
M Civ JI 222.12 Form of Verdict:
M Civ JI 223.01 Form of Verdict:

Chapter 180: Attorney Fees 180-1
Defining Legal Names of Parties and Counsel ..........ccccviiieeciiiiiicciie e, 180-2
EXPlanation Of STATULE ....ccccueiiie e et 180-3
Reasonable Value of Leal SEIVICES........ciuvvuiieiiiieie e e 180-4
Chaps 190-241: Forms of Verdicts, Volume 2 190-241-1
2 Dram Shop - Sale tO MiNOT.....cuuiiie e 190-241-3
: Dram Shop - Sale to Visibly Intoxicated Person ........cccccceeecvivieecciniecccciie e, 190-241-10
Paternity [ Form of Verdict Deleted J......cooeeviiiiiiieeieie e, 190-241-16
Landlord-Tenant - ReNt ACTION......coueiiiieiiiiie e e 190-241-17
Landlord-Tenant--Termination ACtION .........cceicieeeiiiiniieerieee e 190-241-18
Child Protection Proceeding [ Form of Verdict Deleted ] .......coccovvivveveeeeenicnns 190-241-19
K] o =Y IO TP POS VPR UPRPRUSUPI 190-241-20
Will CONEESTES ettt ettt ettt et ettt st e st et e s ne e et e e 190-241-23
Will Contests - Lost, Destroyed or Otherwise Unavailable Will........................ 190-241-25
Mental lliness - Involuntary Treatment ........cccccuviivieieie e, 190-241-26
Appointment of Guardian of AdUlt ..., 190-241-27
Termination of Guardianship of AdUlt ..., 190-241-28
Appointment of Conservator of Adult.........ccceeeeiiiiiiiiii e, 190-241-29
Termination of Conservatorship of Adult .........ccevveeeeiiieic e, 190-241-30
Determination of Title to Bank ACCOUNTS.......ccocvueeiieiriieiiiiie e e 190-241-31
Felonious and Intentional Killing.........cccueeeieeii oo, 190-241-32

M Civ JI 224.01 Form of Verdict:
M Civ JI 225.02 Form of Verdict:

190-241-33

M Civ JI 225.11 Form of Verdict:
M Civ JI 225.12 Form of Verdict:

Lieu of Will Provision

M Civ JI 226.01 Form of Verdict:
M Civ JI 228.02 Form of Verdict:

(EPIC)

M Civ JI 228.03 Form of Verdict:

Dead (EPIC)

M Civ JI 228.12 Form of Verdict:
M Civ JI 230.01 Form of Verdict:

M Civ JI 241.01 Form of Verdict

Omission of Child or Issue of Deceased Child in Will As a Result of Mistake or Accident ...

Omission of Spouse in Will As a Result of Oversight or Mistake 190-241-34

Omission of Spouse in Will Made Prior to Marriage Where There Are Transfers Made in

............................................................................................................................. 190-241-35
Claim for Services RENAEred .........occcvuiiiiiieie ettt 190-241-36
Pretermitted Child: Will Executed Prior to Birth or Adoption of Child Omitted from Will

............................................................................................................................. 190-241-38
Pretermitted Child: Omission of Living Child from Will Because of Mistaken Belief Child is

............................................................................................................................. 190-241-39
Pretermitted Spouse: Will Executed Prior to Marriage (EPIC)......cccccceeevuveeeennns 190-241-40
ATLOINEY FOOS .. 190-241-41

: Contract Damages - UCC: Seller’s Breach by Delivery of Nonconforming Goods Which the
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M Civ JI 241.02 Form of Verdict: Contract Damages - UCC: Seller’s Breach by Failure to Deliver/Repudiation/Delivery of
NoNcoNforming GOOdS REJECTEM ........uoiiiiiiiii ettt ae e e et ae e e e et ae e e eaaaaae e e eaarae e e eanaraeaeeaneeas 190-241-44

M Civ JI 241.14 Form of Verdict: Contract Damages - UCC: Buyer’s Breach by Nonacceptance or Repudiation - Seller Resells
= GBI I S DAMAEES «.veeeeeitieieeeetiie e ee ettt eeeeeetae e eeetteeeeeeetaeaeaeaasbeaeasesasaeeaaasasaeaeassasaeaeasnsaeaeeasssaeaeennsaaeaeennsaeaeennraeaeennreas 190-241-46

M Civ JI 241.15 Form of Verdict: Contract Damages--UCC: Buyer’s Breach by Nonacceptance or Repudiation--Seller’s
DT 0 0 F= =4 T PSP OUPPPPPPRIN 190-241-48
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Rule 2.512 Instructions to the Jury

(A) Request for Instructions.

(1) At a time the court reasonably directs, the parties must file written requests that the
court instruct the jury on the law as stated in the requests. In the absence of a direction
from the court, a party may file a written request for jury instructions at or before the
close of the evidence.

(2) In addition to requests for instructions submitted under subrule (A)(1), after the
close of the evidence, each party shall submit in writing to the court a statement of the
issues and may submit the party’s theory of the case regarding each issue. The
statement must be concise, be narrative in form, and set forth as issues only those
disputed propositions of fact that are supported by the evidence. The theory may
include those claims supported by the evidence or admitted.

(3) A copy of the requested instructions must be served on the adverse parties in
accordance with MCR 2.107.

(4) The court shall inform the attorneys of its proposed action on the requests before
their arguments to the jury.

(5) The court need not give the statements of issues or theories of the case in the form
submitted if the court presents to the jury the material substance of the issues and
theories of each party.

(B) Instructing the Jury.

(1) At any time during the trial, the court may, with or without request, instruct
the jury on a point of law if the instruction will materially aid the jury in
understanding the proceedings and arriving at a just verdict.

(2) Before or after arguments or at both times, as the court elects, the court shall instruct
the jury on the applicable law, the issues presented by the case, and, if a party requests
as provided in subrule (A)(2), that party’s theory of the case.

(C) Objections. A party may assign as error the giving of or the failure to give an
instruction only if the party objects on the record before the jury retires to consider the
verdict (or, in the case of instructions given after deliberations have begun, before the jury
resumes deliberations), stating specifically the matter to which the party objects and the
grounds for the objection. Opportunity must be given to make the objection out of the
hearing of the jury.

Michigan Supreme Court Rule 2.512-1
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(D) Model Civil Jury Instructions.

Rule 2.512-2

(1) The Committee on Model Civil Jury Instructions appointed by the Supreme Court
has the authority to adopt model civil jury instructions (M Civ JI) and to amend or
repeal those instructions approved by the predecessor committee. Before adopting,
amending, or repealing an instruction, the committee shall publish notice of the
committee’s intent, together with the text of the instruction to be adopted, or the
amendment to be made, or a reference to the instruction to be repealed, in the manner
provided in MCR 1.201. The notice shall specify the time and manner for commenting
on the proposal. The committee shall thereafter publish notice of its final action on the
proposed change, including, if appropriate, the effective date of the adoption,
amendment, or repeal. A model civil jury instruction does not have the force and effect
of a court rule.

(2) Pertinent portions of the instructions approved by the Committee on Model Civil
Jury Instructions or its predecessor committee must be given in each action in which
jury instructions are given if

(a) they are applicable,

(b) they accurately state the applicable law, and

(c) they are requested by a party.
(3) Whenever the committee recommends that no instruction be given on a particular
matter, the court shall not give an instruction unless it specifically finds for reasons
stated on the record that

(a) the instruction is necessary to state the applicable law accurately, and

(b) the matter is not adequately covered by other pertinent model civil jury
instructions.

(4)This subrule does not limit the power of the court to give additional instructions on
applicable law not covered by the model instructions. Additional instructions, when
given, must be patterned as nearly as practicable after the style of the model
instructions and must be concise, understandable, conversational, unslanted, and
nonargumentative.”

Michigan Supreme Court
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Introductory Directions to the Court

These instructions utilize masculine and feminine pronouns. In the use of these instructions,
trial judges are directed to follow the requirements of MCR 1.109 concerning the use of
personal pronouns when referencing the parties to litigation or others who have expressed
a preferred form of address or personal pronoun. Trial judges are further directed to adhere
to the dictates of MCR 1.109 when addressing jurors collectively (e.g., “members of the
jury,” rather than “ladies and gentlemen”) and individually.

History

Introductory Directions to the Court were added July 2024.
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Chapter 1: Preliminary Instructions Before Jury Selection

M Civ JI 1.01 Introductory Comments

[ Good morning / Good afternoon]. I am Judge , and it is my pleasure to welcome you to
the Court.

You have been called here today for possible selection as a juror in a civil case. The remarks
which I am about to make are intended as an outline of the trial of this case so that you may
be generally aware of what occurs during a trial and some of the legal principles that control
the conduct of civil cases.

I know that jury duty may be a new experience for some of you. Jury duty is one of the most
serious duties that members of a free society are asked to perform. Our system of self-
government could not exist without it.

The jury is an important part of this court. The right to a jury trial is an ancient tradition and
part of our heritage. The parties have a right to a jury that is selected fairly, that comes to
the case without bias, and that will attempt to reach a verdict based on the evidence
presented. Because you are making very important decisions in this case, you are to
evaluate the evidence carefully and avoid decisions based on generalizations, prejudices,
sympathies, stereotypes, or biases. The law and your oath demand that you return a just
verdict, based solely on the evidence, your reason and common sense, and these
instructions. As jurors, your sole duty is to find the truth and do justice. Each side in a trial
is entitled to jurors who keep open minds until the time comes to decide the case. Take the
time you need to reflect carefully about the evidence. You must each reach your own
conclusions about this case individually, but you should do so only after listening to and
considering the opinions of the other jurors, who may have different backgrounds and
perspectives from yours. Working together will help achieve a fair result.

History

Amended January 1993, October 1993, September 2007, July 2019, May 2023, July 2024.
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M Civ JI1 1.02 Defining Legal Names of Parties and Counsel

This is a civil case involving [ Describe case briefly. |, which I will explain more fully later.

The person bringing this case is called the plaintiff. The plaintiff is [ State plaintiff? name
and indicate where seated. |. The lawyer for the plaintiff is [ State lawyers’ name and
indicate where seated. |. The person defending the case brought by the plaintiffis called the
defendant. The defendant is [ State defendants’ name and indicate where seated. ]|. The
lawyer for the defendant is [ State lawyers’ name and indicate where seated. |. [ Describe
the function of other persons seated at the counsel table. ].

History

Amended January 1993, October 1993, September 2007.
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Chapter 1: Preliminary Instructions Before Jury Selection

M Civ JI 1.03 Explanation of Jury Selection and Voir Dire

A trial begins with jury selection. The purpose of this process is to obtain information about
you that will help us choose a fair and impartial jury to hear this case.

During jury selection [ the lawyers and | I will ask you questions. The questions are meant
to find out if you know anything about the case. Also, we need to find out if you have any
opinions or personal experiences that might influence you for or against a party or witness.
One of these could cause you to be excused, even though you may be otherwise qualified
to be a juror.

The questions may probe deeply into your attitudes, beliefs, and experiences. The law
requires that we get this information so that an impartial jury can be chosen. They are not
meant to be an unreasonable prying into your private life.

If you do not hear or understand a question, you should say so. If you do understand it, you
should answer it truthfully and completely. Please do not hesitate to speak freely about
anything you believe we should know.

During jury selection you may be excused from serving on the jury in one of two ways.
First, I may excuse you for cause; that is, I may decide that there is a valid reason why you
cannot or should not serve in this case. The second way to be excused is by one of the
lawyers. The law gives the lawyers for each side the right to excuse a limited number of
jurors without giving any reason for doing so. If you are excused, don’t feel bad or take it
personally.

During the course of the jury selection process, if there is any matter you wish to discuss in
private, please raise your hand or write a note to the bailiff.

History

M Civ JI 1.03 was added September 1980. Amended October 1993, March 1996,
September 2007.
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M Civ JI 1.04 Juror Oath Before Voir Dire

I will now ask you to swear or affirm to answer truthfully, fully, and honestly all the
questions that you will be asked about your qualifications to serve as a juror in this case.
Please stand and raise your right hand.

“Do you solemnly swear or affirm that you will truthfully and completely answer all
questions about your qualifications to serve as jurors in this case?”

History

M Civ JI 1.04 was added October 1993. Amended September 2007.
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Chapter 1: Preliminary Instructions Before Jury Selection

M Civ JI 1.05 Prospective Jurors - Health and Other Problems

(a) The witnesses who may be called in this case are: [ read list of witnesses without
designation of party who will call them ]. Does anyone know the [ defendant / defendants
], the [ plaintiff / plaintiffs ], or any of the lawyers or witnesses?

(b) We think this trial will last for [ number of days / number of weeks ]. If you believe that
the length of the trial will be a real hardship for you, please let me know now.

(c) Some of you may have health problems that would prevent you from serving on a jury.
Does anyone have a physical, mental, or other problem that may prevent you from serving
on the jury? For example, does anyone have a medical problem that makes you unable to
sit for two or three hours at a time? Does anyone have a sight or hearing problem?

(d) Under guidelines established by the Michigan Supreme Court, [ have approved a media
request for cameras to be used during trial. I’ll discuss this more later, but one of the rules
is that you cannot be filmed or photographed. However, if you believe that the presence of
the cameras will interfere with your ability to concentrate and render a fair and impartial
verdict, raise your hand.

Note on Use
Subsection (d) would only be read if the trial judge has allowed cameras in the courtroom
as permitted by Michigan Supreme Court Administrative Order 1989-1. The subsection
contemplates follow-up questions if a juror indicates his or her ability to concentrate or
render a fair verdict would be impaired.

History

M Civ JI 1.05 was added October 1993. Amended March 1996, September 2007, October 2013.
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M Civ JI1 1.10 Juror Oath Following Selection

I will now ask you to swear or affirm to perform your duty to try the case justly and to reach
a true verdict. Please stand and raise your right hand.

“Do you solemnly swear or affirm that, in this case now before the court, you will justly
decide the questions submitted to you, that, unless you are discharged by the court from
further deliberation, you will render a true verdict, and that you will render your verdict

only on the evidence introduced and in accordance with the instructions of the court, so help
you God?”

History

M Civ JI 1.10 was added October 1993. Amended September 2007.
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M Civ JI 2.01 Responsibilities of Judge and Jury

Now I am going to briefly explain to you my responsibilities as judge and your
responsibility as jurors.

My responsibilities as the judge in this trial are to make sure that the trial is run fairly and
efficiently, to make decisions about evidence, and to instruct you about the law that applies
to this case. You must take the law as I give it to you. Nothing I say is meant to reflect my
own opinions about the facts of the case.

Your responsibility as jurors is to decide what the facts of the case are. This is your job, and
no one else’s. You must think about all the evidence and all the testimony and then decide
what each piece of evidence means and how important you think it is.

History

Amended January 1993, September 2007.
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Chapter 2: Preliminary Instructions After Jury Is Sworn

M Civ JI 2.02 Description of Trial Procedure

Now [ will briefly explain the general order of procedure in the trial from this point forward.
First, the lawyer for the plaintiff makes an opening statement in which [ he / she ] outlines

[ his / her ] theory of the case. The lawyer for the defendant can then make an opening
statement, or [ he / she ] can wait until later. These opening statements are not evidence.
They are only intended to assist you in understanding the viewpoints and claims of the parties.

After the opening statements, we will begin the taking of evidence. Plaintiff’s lawyer will
present evidence first. [ He / she ] may call witnesses to testify and may also offer exhibits
such as documents or physical objects. Defendant’s lawyer has a right to cross-examine the
witnesses called by the plaintiff. Following the plaintiff’s presentation, the defendant has
the opportunity to present evidence. Plaintiff’s lawyer has a right to cross-examine the
witnesses called by the defendant. [ During the taking of evidence the lawyers may be
allowed to present interim commentary regarding evidence that has been submitted. This
commentary is not evidence. Like the opening statements, it is only intended to assist you
in understanding the viewpoints and claims of the parties. |

After all the evidence has been presented, the lawyers for each side will make their closing
arguments to you in support of their cases. You are again reminded that the statements of
the lawyers are not evidence but are only intended to help you in understanding the
evidence and the way each side sees the case. You must base your decision only on the
evidence.

In this case, the Plaintiff has brought [ a claim/ claims ] involving [ state nature of claims ].
[ Insert instructions regarding the elements of all civil claims (including definitions of legal
terms), legal presumptions, and burdens of proof. ]

Because no one can predict the course of a trial, these instructions may change at the end
of'the trial; if so, you should follow the instructions given at the conclusion of the trial. You
will be given a written copy of the instructions I have just read for your use during the trial.

Note on Use

The words “plaintiff” and “defendant” may be replaced by “petitioner” and “respondent”
in cases in which the latter terms are used to describe the parties.

Because the elements of civil claims may include legal terms, e.g. proximate cause,
ordinary care, invitee, licensee, and allowable expenses, definitions of those legal terms
should also be given.

The bracketed language should not be given if the court has determined before trial that
interim commentary will not be permitted. If interim commentary is permitted, M Civ JI
3.16 should be given immediately before the commentary.

Comment

The 2011 amendments reflect the amendments to MCR 2.513(A) and (D) ordered by the
Michigan Supreme Court on June 29, 2011, which became effective September 1, 2011.
These amendments require the court to include in its preliminary instructions the elements
of all civil claims, as well as legal presumptions and burdens of proof. Additionally, the
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court is given discretion to permit the parties to present interim commentary.
History

Amended January 1993, September 2007, October 2011.
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Chapter 2: Preliminary Instructions After Jury Is Sworn

M Civ JI 2.02A Cameras in the Courtroom

In order to increase public knowledge of court proceedings and to make the courts as open
as possible, the Michigan Supreme Court allows cameras in courtrooms as long as certain
guidelines are followed. One of those guidelines is that no one is allowed to film or
photograph you, so you will not end up on television or in the newspaper.

The presence of cameras does not make this case more important than any other. All trials
are equally important to the parties. You should not draw any inferences or conclusions
from the fact that cameras are present at this particular trial. Also, since the news media is
generally able to decide what portions of the trial they wish to attend, their attendance may
be periodic from day to day. You are not to concern yourself with why certain witnesses
are filmed or photographed and others are not. Whether a particular witness is filmed or
photographed is not any indication as to the value of, or weight to be given to, that witness’s
testimony.

Your complete attention must be focused on the trial. You should ignore the presence of
the cameras. If you find at any time that you are unable to concentrate because of the
cameras, please notify me immediately through the bailiff so that I can take any necessary
corrective action.

Note on Use

History

This instruction would only be given if the trial judge has allowed cameras in the courtroom
as permitted by Michigan Supreme Court Administrative Order 1989-1. M Civ JI 60.01A
would also be given before the jury deliberates.

M Civ JI 2.02A was added October 2013. Amended July 2017.
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M Civ JI 2.03 Jury Deliberation; Jurors as Triers of Fact

After all of the evidence has been presented and the lawyers have given their arguments, |
will give you detailed instructions about the rules of law that apply to this case. Then you
will go to the jury room to decide on your verdict.

The responsibility of the jury is to determine the facts. You are the judges of the facts. You
determine the weight, effect, and value of the evidence, as well as the credibility of the
witnesses. You must consider and weigh the testimony of all witnesses who appear before
you, and you determine whether to believe any witnesses and the extent to which any
witness should be believed. It is your responsibility to consider any conflicts in testimony
which may arise during the course of the trial. Your decision as to any fact in the case is
final. On the other hand, it is your duty to accept the law as I instruct you.

History

Amended January 1993, September 2007.
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Chapter 2: Preliminary Instructions After Jury Is Sworn

M Civ JI 2.04 Jury Must Only Consider Evidence; What Evidence Is /
Prohibited Actions by Jurors

(1) Your determination of the facts in this case must be based only upon the evidence
admitted during the trial. Evidence consists of the sworn testimony of the witnesses. It also
includes exhibits, which are documents or other things introduced into evidence.

*(It may also include some things which I specifically tell you to consider as evidence.)

(2) There are some things presented in the trial that are not evidence, and [ will now explain
what is not evidence:

(a) The lawyers’ statements, commentaries, and arguments are not evidence. They are
only meant to help you understand the evidence and each side’s legal theories. You
should only accept things the lawyers say that are supported by the evidence or by your
own common sense and general knowledge. However, an admission of a fact by a
lawyer is binding on [ his / her ] client.

(b) Questions by the lawyers, you or me to the witnesses are not evidence. You should
consider these questions only as they give meaning to the witnesses’ answers.

(c) My comments, rulings, [ summary of the evidence, ]| and instructions are also not
evidence. It is my duty to see that the trial is conducted according to the law, and to tell
you the law that applies to this case. However, when I make a comment or give an
instruction, I am not trying to influence your vote or express a personal opinion about
the case. If you believe that I have an opinion about how you should decide this case,
you must pay no attention to that opinion. You are the only judges of the facts, and you
should decide this case from the evidence.

(3) In addition, you are not to consider anything about the case from outside of the
courtroom as it is not evidence admitted during the trial. Under the law, the evidence you
consider to decide the case must meet certain standards. For example, witnesses must swear
to tell the truth, and the lawyers must be able to cross-examine them. Because information
obtained outside of the courtroom does not have to meet these standards, it could give you
incorrect or misleading information that might unfairly favor one side, or you may begin to
improperly form an opinion on information that has not been admitted. This would
compromise the parties’ right to have a verdict rendered only by the jurors and based only
on the evidence you hear and see in the courtroom. So, to be fair to both sides, you must
follow these instructions. I will now describe some of the things you may not consider from
outside of the courtroom:

(a) Newspaper, television, radio and other news reports, emails, blogs and social media
posts and commentary about this case are not evidence. Until I discharge you as jurors,
do not search for, read, listen to, or watch any such information about this case from
any source, in any form whatsoever.

(b) Opinions of people outside of the trial are not evidence. You are not to discuss or
share information, or answer questions, about this case at all in any manner with
anyone—this includes family, friends or even strangers—until you have been
discharged as a juror. Don’t allow anyone to say anything to you or say anything about
this case in your presence. If anyone does, advise them that you are on the jury hearing
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the case, ask them to stop, and let me know immediately.

(c) Research, investigations and experiments not admitted in the courtroom are not
evidence. You must not do any investigations on your own or conduct any research or
experiments of any kind. You may not research or investigate through the Internet or
otherwise any evidence, testimony, or information related to this case, including about
a party, a witness, an attorney, a court officer, or any topics raised in the case.

(d) Except as otherwise admitted in trial, the scene is not evidence. You must not visit
the scene of the occurrence that is the subject of this trial. If it should become necessary
that you view or visit the scene, you will be taken as a group. You must not consider as
evidence any personal knowledge you have of the scene.

(4) To avoid even the appearance of unfairness or improper conduct on your part, you must
follow the following rules of conduct:

(a) While you are in the courtroom and while you are deliberating, you are prohibited
altogether from using a computer, cellular telephone or any other electronic device
capable of making communications. You may use these devices during recesses so long
as your use does not otherwise violate my instructions.

(b) Until I have discharged you as a juror, you must not talk to any party, lawyer, or
witness even if your conversation has nothing to do with this case. This is to avoid even
the appearance of impropriety.

(5) If you discover that any juror has violated any of my instructions about prohibited
conduct, you must report it to me.

(6) After you are discharged as a juror, you may talk to anyone you wish about the case.
Until that time, you must control your natural desire to discuss the case outside of what I’ve
said is permitted.

Note on Use

*Use the sentence in parentheses if it is applicable.

If a fact is admitted by a lawyer, this shall be explained to the jury as binding on his or her
client to the extent of the admission, regardless of evidence to the contrary.

If a specific admission, such as negligence or contributory negligence, is made, then the

court should explain that particular admission to the jury when giving the instructions on
that subject.

Comment

Page 2-8

Occasionally lawyers argue on matters that are within their personal knowledge but are not
of record, or in the heat of forensic attack will make statements not based on the evidence.
Ordinarily this is objected to and a request is made to instruct the jury to disregard the
statement, but it is impossible or impractical to object to every such statement. It is
therefore proper to inform the jury that arguments and statements of counsel not based on
the evidence should be disregarded. Dalm v Bryant Paper Co, 157 Mich 550; 122 NW 257
(1909).
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For admissions on the pleadings, see MCR 2.111(E); for admissions by a lawyer in the
course of trial, see Ortega v Lenderink, 382 Mich 218; 169 NW2d 470 (1969).

Subsection (2)(c) is so worded to inform the jury that comments the judge might make on
the evidence are not binding on them. Cook v Vineyard, 291 Mich 375; 289 NW 181 (1939).

Since the remarks and rulings of the trial judge may erroneously be interpreted by the jury

as comments on the evidence, this instruction is proper. Mawich v Elsey, 47 Mich 10; 10

NW 57 (1881).

The bracketed language reflects the amendment to MCR 2.513(M) effective September 1,

2011. This amendment permits the court to sum up the evidence under certain conditions.

Any summary of the evidence by the court should be immediately preceded by M Civ JI 3.17.
History

Amended January 1993, September 2007, January 2014,
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M Civ JI 2.05 Jurors to Keep Open Minds [ Instruction Deleted ]

Comment
This instruction was deleted by the Committee in October 2011. The instruction was
deleted because its provisions were consolidated with M Civ JI 2.06 in response to the
amendment of MCR 2.513. The new consolidated instruction has been designated M Civ
J12.06.

History

Amended February 1991, January 1993, September 2007. Deleted October 2011.
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M Civ JI 2.06 Jurors to Keep Open Minds

(1) Because the law requires that cases be decided only on the evidence presented during
the trial and only by the deliberating jurors, you must keep an open mind and not make a
decision about anything in the case until after you have (a) heard all of the evidence, (b)
heard the closing arguments of counsel, (c) received all of my instructions on the law and
the verdict form, and (d) any alternate jurors have been excused. At that time, you will be
sent to the jury room to decide the case. Sympathy must not influence your decision. Nor
should your decision be influenced by prejudice or bias regarding disability, gender or
gender identity, race, religion, ethnicity, sexual orientation, age, national origin,
socioeconomic status or any other factor irrelevant to the rights of the parties.

Each of us may have biases about or certain perceptions or stereotypes of other people. We
may be aware of some of our biases, though we may not share them with others. We may
not be fully aware of some of our other biases.

As jurors, you are being asked to make very important decisions in this case. You must not
let prejudice or public opinion influence your decision. You must not be biased in favor of
or against any party, witness, or lawyer because of his or her disability, gender or gender
identity, race, religion, ethnicity, sexual orientation, age, national origin, socioeconomic
status or any other factor irrelevant to the rights of the parties.

Your verdict must be based solely on the evidence presented. You must carefully evaluate
the evidence and resist any urge to reach a verdict that is influenced by bias for or against
any party, witness, or lawyer.

Take the time you need to reflect carefully about the evidence. I caution you to avoid
reaching conclusions that may have been influenced by unintended stereotypes or
associations. You must each reach your own conclusions about this case individually, but
you should do so only after listening to and considering the opinions of the other jurors,
who may have different backgrounds and perspectives from yours. Working together will
help achieve a fair result.

As you deliberate with your fellow jurors, it is important to keep an open mind about the
evidence, including how it may be viewed through different perspectives. I encourage you
to explain to your fellow jurors the reasons why you believe the evidence supports your
decision to vote a certain way. It is equally important for you to listen to your fellow jurors,
and to carefully consider any differing points of view.

(1) [ Alternative A ] (Before you are sent to the jury room to decide the case, you may
discuss the case among yourselves during recesses in the trial, but there are strict rules
that must be followed.

First, you may only discuss the case when (a) all of you are together, (b) you are all in the
jury room, and (c) no one else is present in the jury room. You must not discuss the case
under any other circumstances. The reason you may not discuss the case with other jurors
while some of you are not present is that all of you are entitled to participate in all of the
discussions about the case.

Second, as I stated before, you must keep an open mind until I send you to the jury room to
decide the case. Your discussions before then are only tentative.
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Third, you do not have to discuss the case during the trial. But if you choose to do so, you
must follow the rules I have given you.)

[ Alternative B | (Before you are sent to the jury room to decide the case, you are not to
discuss the case even with the other members of the jury. This is to ensure that all of you
are able to participate in all of the discussions about the case, and so that you do not begin
to express opinions about the case until it has been submitted to you for deliberation.)

Note on Use

The court will choose between Alternative A or B in paragraph 2 based on the court's
decision whether to permit the jurors to discuss the evidence among themselves during trial
recesses.

Comment

M Civ JI 2.05 and 2.06 were deleted in October 2011 and combined into a new instruction
that was designated M Civ JI 2.06. This action reflected the September 2011 amendment to
MCR 2.513(K), which granted the court discretion to permit juror discussion of the
evidence during trial recesses. In January 2014, a large portion of M Civ JI 2.06 was
transferred to M Civ JI 2.04.

The May 2023 amendments were drawn from amended instructions suggested by the
American College of Trial Lawyers and are "designed to counter cognitive flaws and focus
jurors' attention, increase their use of deliberative thought, mitigate ‘confirmation bias,’
and broaden participation during jury deliberation." Improving Jury Deliberations
through Jury Instructions Based on Cognitive Science, American College of Trial
Lawyers, February 2019.

History

Adopted October 2011. Amended January 2014, July 2019, May 2023.
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M Civ JI 2.07 Jurors Not to Consider Information Received outside
Presence of Court [ Instruction Deleted |

History

This instruction was deleted by the Committee September 1, 2009. The instruction was
deleted because its provisions were combined with MCJI 2.06 in response to the
amendment of MCR 2.511.
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M Civ JI 2.08 Objections; Out-of-Presence Hearings

A trial follows established rules of procedure and evidence. During the trial the lawyers
might make objections and motions. I will rule on these objections and motions according
to the law. Don’t conclude from any of my rulings that I have an opinion on the case or that
I favor one side or the other. If [ sustain an objection to a question and do not permit the
witness to answer, don’t guess what the answer might have been or draw any inference
from the question itself.

Sometimes the lawyers and I are required to consider objections and motions outside your
hearing. We may take care of these matters at the bench or in my chambers, or [ may excuse
you so that we can take care of them in the courtroom. It is impossible to predict when such
a conference may be required or how long it will last. I will conduct these conferences so
as to use as little of your time as possible. I may also have to take care of other matters
which have nothing to do with this case. Do not concern yourselves with any of these
matters which must be decided out of your presence or hearing.

History

Amended January 1993, September 2007.
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M Civ JI 2.09 Court to Instruct on Law

I might give you more instructions during the course of the trial, and at the end of the trial
I will give you detailed instructions about the law you are to apply to the case.

History

M Civ JI 2.09 was added September 1980. Amended September 2007.
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M Civ JI 2.10 Inability to Hear Witness or See Exhibit

Please let me know immediately if you cannot hear a witness or see what is being demonstrated.
Note on Use

Following this instruction, the Court may explain to the jury the anticipated schedule of

recesses and adjournments as well as any expected interruptions or distractions, the

availability of restaurants, restrooms, etc.

History

M Civ JI 2.10 was added September 1980. Amended October 1993.
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M Civ JI 2.11 Questions by Jurors Allowed

During the testimony of a witness, you might think of an important question that you
believe will help you better understand the facts in this case. Please wait to ask the question
until after the witness has finished testifying and both sides have finished their questioning,.
If your question is still unanswered, write the question down, raise your hand, and pass the
question to the bailiff. The bailiff will give it to me. Do not ask the witness the question
yourself, show the question to the other jurors, or announce what the question is.

There are rules of evidence that a trial must follow. If your question is allowed under those
rules, I will ask the witness your question. If your question is not allowed, I will either
rephrase it or I will not ask it at all.

Note on Use
If questions from jurors are allowed, this instruction may be used. The questioning of, and
the method of such questioning of, witnesses by jurors is within the discretion of the trial
judge. The court does not have to allow such questioning, but must recognize that it has
discretion to do so. People v Heard, 388 Mich 182 (1972).
MCR 2.513(]), as amended by the Michigan Supreme Court effective September 1, 2011,
requires, among other things, the court to employ a procedure that ensures that the parties
have an opportunity outside the hearing of the jury to object to the questions.

Comment
MCR 2.513(D).

History

M CivJI2.11 was added October 1993. Amended October 1994, September 2007, October
2011.
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M Civ JI 2.12 Caution about Publicity in Cases of Public Interest
[ Instruction Deleted ]

History
This instruction was deleted by the Committee September 1, 2009. The instruction was

deleted because its provisions were combined with MCJI 2.06 in response to the
amendment of MCR 2.511.
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M Civ JI 2.13 Note Taking by Jurors Allowed / Not Allowed

(a) *(You may take notes during the trial if you wish, but of course you don’t have to. If
you do take notes, you should be careful that it does not distract you from paying attention
to all the evidence. When you go to the jury room to decide your verdict, you may use your
notes to help you remember what happened in the courtroom. If you take notes, do not let
anyone see them. After you have begun your deliberations, it is then permissible to allow
other jurors to see your notes. [ You must turn your notes over to the bailiff during
recesses. | The notes will be destroyed at the end of the trial.)

(b) *(I do not believe that it is helpful for you to take notes because you might not be able
to give your full attention to the evidence. So please do not take any notes while you are in
the courtroom.)

Note on Use

*The court may use paragraph (a) or paragraph (b), depending on whether the jurors are
allowed to take notes.

If paragraph (a) is given, the bracketed sentence in that paragraph may be read if the court
wants to assure that notes are not seen by anyone except the jurors.

Paragraph (b) should be given only when a juror requests to take notes and the court decides
not to allow note taking.

Comment

The 2011 amendment reflects the amendment to MCR 2.513(H) ordered by the Michigan
Supreme Court on June 29, 2011, which became effective September 1, 2011. This
amendment requires the court to ensure that all juror notes are collected and destroyed at
the conclusion of trial. The amended instruction informs the jurors of that fact.

History

M Civ JI 2.13 was added October 1993. Amended December 1994, October 2011.
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M Civ JI 2.14 Reference Documents

You will now be given [ a reference document / reference documents / a notebook |
including [ describe contents, including list of witnesses, relevant statutory provisions,
documents ]. [ The parties have stipulated that the contents of the (document / documents /
notebook) are admitted as exhibits. | [ In the event (one / one or more of) the (document /
documents / contents of the notebook) (is / are) not admitted, you must disregard (it / them)
at the end of the trial. ] You must turn your [ reference document / reference documents /
notebook ] over to the bailiff during recesses. The [ reference document / reference
documents / notebook ] will be destroyed at the end of the trial.

Note on Use

Jurors may be told that they can write in their notebook. Because jurors may have written
in their notebook, any additions to the notebook made during trial should be made by court
personnel or the jurors in order to prevent the parties from observing any writings made by
the jurors.

Comment

The 2011 adoption of this instruction reflects the amendment to MCR 2.513(E) ordered by
the Michigan Supreme Court on June 29,2011, which became effective September 1,2011.
This amendment gives the court the discretion to authorize or require counsel to provide the
jurors with a reference document or notebook. Informing the jurors that the reference
document/notebook will be destroyed is consistent with MCR 2.513(H), which provides
that the court is to ensure that all juror notes are collected and destroyed at the conclusion
of trial.

History

M Civ JI 2.14 was added October 2011.
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M Civ JI 3.01 Faithful Performance of Duties; Jury to Follow
Instructions

Members of the jury, the evidence and argument in this case have been completed and I will
now instruct you on the law. That is, I will explain the law that applies to this case.

Faithful performance by you of your duties is vital to the administration of justice.
The law you are to apply in this case is contained in these instructions, and it is your duty
to follow them. In other words, you must take the law as I give it to you. Y ou must consider

them as a whole and not pick out one or some instructions and disregard others.

Following my instructions you will go to the jury room and deliberate and decide on your
verdict.

Comment
This instruction is designed to prevent jurors from capriciously selecting one of several
statements of law and using it in their deliberations out of context with the whole charge.
People v Gardner, 143 Mich 104 (1906); Kempsey v McGinniss, 21 Mich 123 (1870).
History

M Civ JI 3.01 was SJI 1.01(1), (2). Amended January 1982, September 2007.
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M Civ JI 3.02 Facts to Be Determined from Evidence

It is your duty to determine the facts from evidence received in open court. You are to apply
the law to the facts and in this way decide the case. Sympathy must not influence your
decision. Nor should your decision be influenced by prejudice regarding disability, gender
or gender identity, race, religion, ethnicity, sexual orientation, age, national origin,
socioeconomic status or any other factor irrelevant to the rights of the parties.

Each of us may have biases about or certain perceptions or stereotypes of other people. We
may be aware of some of our biases, though we may not share them with others. We may
not be fully aware of some of our other biases. Our biases often affect how we act,
favorably or unfavorably, toward someone. Bias can affect our thoughts, how we
remember, what we see and hear, whom we believe or disbelieve, and how we make
important decisions. Witnesses can have the same implicit biases. As jurors you are being
asked to make very important decisions in this case. You must not let bias, prejudice, or
public opinion influence your decision. You must not be biased in favor of or against any
party, witness, or lawyer because of his or her disability, gender or gender identity, race,
religion, ethnicity, sexual orientation, age, national origin, socioeconomic status or any
other factor irrelevant to the rights of the parties. Your verdict must be based solely on the
evidence presented. You must carefully evaluate the evidence and resist any urge to reach
a verdict that is influenced by bias for or against any party, witness, or lawyer.

Comment

The subject matter of this instruction is often covered in greater detail by a number of
separate instructions outlining the duties of the jury and admonishing them as to what
should not enter into their deliberations. To inform the jury that they are to find the facts
from the evidence, and to then apply the law to those facts, is the rule set forth in the
Michigan cases. Souvais v Leavitt, 50 Mich 108; 15 NW 37 (1883); Wisner v Davenport, 5
Mich 501 (1858); Erickson v Sovars, 356 Mich 64; 45 NW2d 844 (1959).

The prohibition against sympathy or prejudice is equally applicable to both parties.
Moreover, it is sufficient to caution the jury once against allowing sympathy and prejudice

to enter into their consideration of the case. Doyle v Dobson, 74 Mich 562; 42 NW 137 (1889).

The November 2021 amendment added gender identity to the list of things that should not
influence the jury’s decision.

History

M Civ JI3.02 was SJI 1.01(3). Amended February 1991. Amended July 2019. Amended
November 2021.

Michigan Supreme Court Page 3-3



Michigan Model Civil Jury Instructions

M Civ JI 3.03 Admission of Evidence

When you discuss the case and decide on your verdict, you may only consider the evidence
that has been admitted in this case. Evidence includes only the sworn testimony of
witnesses [, the exhibits admitted into evidence, and anything else I told you to consider as
evidence ]. The admission of evidence in court is governed by rules of law. From time to
time it has been my duty as judge to rule on the admissibility of evidence. You must not
concern yourselves with the reasons for these rulings, and you must not consider *(any
exhibit to which an objection was sustained or) any testimony *(or exhibit) which was
ordered stricken.

Note on Use
*Omit the references to exhibits if there are no exhibits.

Comment
Although some rulings on evidence are made out of the jury's hearing, the great bulk of such
rulings are made in the presence of the jury, who hear not only the reasons for objections
but often the reasons for rulings as well. Whether offered evidence is admitted or excluded,
the jury may be influenced by what it hears, and, consequently, it is proper to tell them of
the Court's duty in these matters and admonish them to ignore stricken or excluded
evidence and the reasons for the rulings.

History

M Civ JI 3.03 was SJI 1.01(4). Amended January 1992, October 2017.
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M Civ JI 3.04 Attorneys’ Statements Not Evidence; Admission by

Attorney [ Instruction Deleted |

Comment
This instruction was deleted by the Committee in January 2014. The instruction was deleted
because its provisions were consolidated with M Civ JI 2.04 in order to streamline the
instructions and make them more understandable and logical for the jurors.

History

M Civ JI 3.04 was SJI 1.01(5). Amended September 2007, October 2011. Deleted January
2014.
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M Civ JI 3.05 Corporations Entitled to Unprejudiced Treatment

The corporation [ plaintiff / defendant ] in this case is entitled to the same fair and
unprejudiced treatment as an individual would be under like circumstances, and it is your
duty to decide the case with the same impartiality you would use in deciding a case between
individuals.

Note on Use

This instruction should be given only in those cases where there are both corporate and
individual parties.

Comment
The subject matter of this instruction is an exception to the general rule prohibiting the
singling out of evidence or a particular party or witness. In view of the possibility that some
jurors might have various attitudes prejudicial to corporations, a jury should be informed
that a corporation is to be treated no differently from an individual. Cornell v Manistee &
N R Co, 117 Mich 238; 75 NW 472 (1898).

History

M Civ JI 3.05 was SJI 1.01(6).
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M Civ JI 3.06 Whether Party Is Insured Is Irrelevant

Whether a party is insured has no bearing whatever on any issue that you must decide. Don't
even discuss or speculate about insurance.

Note on Use

This instruction is to be used only where the subject of liability insurance has been brought
out during the trial and has no bearing on any of the issues. It has no application, for
example, in an action on an insurance policy.

Comment

Rule 411 of the Michigan Rules of Evidence provides that” [ e Jvidence that a person was

or was not insured against liability is not admissible to prove whether the person acted
negligently or otherwise wrongfully.” See also MCL 500.3030. MRE 411 further provides

that “the court may admit this evidence for another purpose, such as proving a witness’s

bias or prejudice or — if controverted — proving agency, ownership or control.” See also
Gegan v Kemp, 302 Mich 218 (1942) (insurance adjuster’s statements used for impeachment).

Where insurance coverage of a party has been improperly disclosed, an instruction that it
has no bearing on the case is proper. Ehlers v Barbeau, 291 Mich 528 (1939); see also
Cassidy v McGovern, 86 Mich App 321 (1978) (tort action under Michigan no-fault act).

The January 2024 amendments are housekeeping changes reflecting stylistic revisions to
the Michigan Rules of Evidence that became effective January 1, 2024.

History

M Civ JI13.06 was SJI 1.01(7). Amended September 2007, January 2024.
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M Civ JI 3.07 Evidence Introduced for a Limited Purpose

Whenever evidence was received for a limited purpose or limited to [ one party / certain
parties |, you must not consider it for any other purpose or as to any other [ party / parties |.

Note on Use

This instruction should be used only when evidence has been limited to a specific purpose
or to specific parties. When used, the particular evidentiary limitation as to purpose or party
shall be explained, either here or under another more appropriate instruction. (An example
of such use would be where evidence was introduced on negligence of one plaintiff but it
was not applicable to another of the parties plaintiff. In the section on negligence, the Court
should specifically point out that the particular evidence that was admitted as to party A is
not binding on party B.)

Comment
This instruction should be used when evidence has been restricted to a given purpose, or
admitted against one or more but not all of the parties. An example of the first limitation
occurs when prior inconsistent statements are admitted solely for impeachment purposes
and not as substantive evidence. See MRE 801. Similarly, evidence may be admissible

against one party while inadmissible as to another.

Rule 105 of the Michigan Rules of Evidence is consistent with this instruction. It requires
that on request the Court instruct the jury as to the restriction on the evidence.

History

M Civ JI 3.07 was SJI 1.01(8).

Page 3-8 Michigan Supreme Court



Chapter 3: Cautionary Instructions

M Civ JI 3.08 Judge’s Opinion as to Facts Is to Be Disregarded
[ Instruction Deleted ]

Comment
This instruction was deleted by the Committee in January 2014. The instruction was deleted
because its provisions were consolidated with M Civ JI 2.04 in order to streamline the
instructions and make them more understandable and logical for the jurors.

History

Amended October 2011. Deleted January 2014.
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M Civ JI 3.09 Jury to Consider All the Evidence

In determining whether any fact has been proved, you shall consider all of the evidence
bearing on that fact without regard to which party produced the evidence.

Note on Use

If evidence has been received for a limited purpose or is limited to a particular party or
parties, M Civ JI 3.07 must also be given.

Comment
This instruction states the familiar principle that once evidence is admitted, it is in the case
for all purposes and every party is entitled to the benefit of the evidence whether he or she
or the adversary produced it.

History

M Civ JI 3.09 was SJI 1.02.
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M Civ JI 3.10 Circumstantial Evidence

Facts can be proved by direct evidence from a witness or an exhibit. Direct evidence is
evidence about what we actually see or hear. For example, if you look outside and see rain
falling, that is direct evidence that it is raining.

Facts can also be proved by indirect or circumstantial evidence. Circumstantial evidence is
evidence that normally or reasonably leads to other facts. So, for example, if you see a
person come in from outside wearing a raincoat covered with small drops of water, that
would be circumstantial evidence that it is raining.

Circumstantial evidence by itself, or a combination of circumstantial evidence and direct
evidence, can be used to prove or disprove a proposition. You must consider all the
evidence, both direct and circumstantial.

History

M Civ JI 3.10 is a revision of SJI 1.03. Amended February 1981, September 2007.
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M Civ ]I 3.11 Jurors May Take into Account Ordinary Experience and
Observations

You have a right to consider all the evidence in the light of your own general knowledge
and experience in the affairs of life, and to take into account whether any particular
evidence seems reasonable and probable. However, if you have personal knowledge of any
particular fact in this case, that knowledge may not be used as evidence.

Comment
Because jurors have been told it is their duty to determine the facts from evidence produced
in open court, M Civ JI 3.02, it is proper also to inform them that they may rely on their
general intelligence and knowledge of affairs. Rajnowski v Detroit, BC & A R Co, 74 Mich
15 (1889).

History

M Civ JI 3.11 was SJI 1.04. Amended September 2007.
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M Civ JI 3.12 Jury View of Premises / Scene / Object

Your view of the [ premises / scene / object | was intended to help you understand the
evidence. You are not to consider as evidence anything you may have learned from the
view which was not covered by the testimony *(and exhibits) received in evidence.

Note on Use
This instruction should be used only when the Court has permitted a view of something
other than an exhibit and has determined that the view does not constitute evidence.
Appropriate designation of the kind of view may be selected instead of the bracketed words.
This instruction may be given even though the court convenes at the scene and takes
testimony, because the jury still might have seen or heard things not covered by the

testimony. The instruction may be given before or at the time of the view.

If the court has determined that a jury view does constitute evidence, this instruction should
not be given. See Note on Use to M Civ JI 3.03.

*The words in parentheses may be used if appropriate.

In condemnation cases, M Civ JI 90.22 should be given in lieu of this instruction.
Comment

The authority to have the jury view the scene comes from MCR 2.513(J).

Generally the jury can consider information obtained by them from the view only to assist

them in understanding evidence presented in open court, Valenti v Mayer, 301 Mich 551;

4 NW2d 5 (1942); but in some cases, the view itself may be evidence. Sunday v Wolverine

Service Stations, 265 Mich 19; 251 NW 402 (1933).

The jury view is appropriate in all civil actions, but is completely discretionary with the trial
judge. MCR 2.513(J).

History

M Civ JI 3.12 was SJI 1.04(A).
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M Civ JI 3.13 Fact Judicially Noticed

In this case, you must accept it as a fact that [ identify fact judicially noticed |.

Note on Use
This instruction should be used only in cases in which a fact has been judicially noticed.
The instruction conforms with Rule 201(f) of the Michigan Rules of Evidence. Rule 201(f)
provides: “In a civil case, the court must instruct the jury to accept the noticed fact as
conclusive.”

Comments

The January 2024 amendments are housekeeping changes reflecting stylistic revisions to
the Michigan Rules of Evidence that became effective January 1, 2024.

History

M Civ JI13.13 was added February 1, 1981. Amended January 2024.
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M Civ JI 3.15 Prior Inconsistent Statement of Witness

If you decide that a witness said something earlier that is not consistent with what the
witness said at this trial, you may consider the earlier statement in deciding whether to
believe the witness, but you may not consider it as proof of the facts in this case.

However, there [ is an exception / are exceptions |. You may consider an earlier statement
as proof of the facts in this case if:

(a) the statement was made by the plaintiff, the defendant, or an agent or employee of
either party; or

(b) the statement was given under oath subject to the penalty of perjury at a trial,
hearing, [ describe other proceeding |, or in a deposition; or

(c) the witness testified during the trial that the earlier statement was true.
Note on Use

This instruction should not be given if all prior inconsistent statements of witnesses are
admissible as substantive evidence.

If all prior inconsistent statements are admissible only for credibility, only the first
paragraph of this instruction should be given.

If some prior inconsistent statements of witnesses are admissible for credibility and some as
substantive evidence, both paragraphs of this instruction should be given, but the trial judge
should select only the subsections of paragraph two that are applicable.

Comment

A witness may be impeached through a showing of prior statements inconsistent with his or
her testimony. Gilchrist v Gilchrist, 333 Mich 275 (1952); Michigan Pipe Co v North
British & Mercantile Insurance Co, 97 Mich 493 (1893); Geerds v Ann Arbor R Co, 181
Mich 12 (1914). A prior inconsistent statement given under oath subject to the penalty of
perjury at a trial, hearing, or other proceeding, or in a deposition, may also be considered as
substantive evidence. MRE 801(d)(I)(A). If the witness adopts by admission the truth of the
prior inconsistent statement, that may also become substantive evidence. Schraff'v Fila, 371
Mich 238 (1963).

Prior inconsistent conduct that is not intended as an assertion is admissible as competent
proof, but conduct intended as an assertion is subject to the hearsay objection. MRE 801(a), (c).

A statement offered against a party that is his or her own statement is admissible as
substantive evidence. MRE 801(d)(2). The same is true if the statement is made by a person
authorized by a party to make a statement on the subject (MRE 801(d)(2)(C)), or astatement
by a party’s agent or employee on a matter within the scope of the agency or employment
and made while the relationship existed (MRE 801(d)(2)(D)).

The January 2024 amendments are housekeeping changes reflecting stylistic revisions to
the Michigan Rules of Evidence that became effective January 1, 2024.
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History

M Civ JI 3.15 (former M Civ JI 5.01) was SJI 3.01. Amended December 1982, November
1983, August 1991, October 1993, February 1998. Renumbered from M Civ JI 5.01 to M

Civ JI 3.15 January 1999. Amended September 2007, January 2024.
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M Civ JI 3.16 Interim Commentary by Attorneys

At this juncture in the trial, the court finds it appropriate to allow each party to provide
interim commentary. The lawyers’ commentaries are not evidence. They are only meant to
help you understand the evidence and each side’s legal theories. You should only accept
things that the lawyers say that are supported by the evidence or by your own common
sense and general knowledge. All of my earlier instructions regarding basing your decision
on the evidence and law continue to apply.

Note on Use

The court may place reasonable time limits on the interim commentary.

Comment

The 2011 adoption of this instruction reflects the amendment to MCR 2.513(D) ordered by
the Michigan Supreme Court on June 29, 2011, which became effective September 1,2011.
This amendment gives the court discretion to permit the parties to present interim commentary.

History

M Civ JI 3.16 was added October 2011.
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M Civ JI 3.17 Summary of Evidence by Judge

I will now summarize the evidence for you. It is intended only as a summary and you should
consider all of the evidence when deciding this case, even if I do not mention all of the
evidence in this summary. Remember that it is your job to decide what the facts of this case
are. This is your job and nobody else’s. It is for you to determine the weight of the evidence
and the credit to be given to the witnesses, and you are free to decide that something I have
not mentioned, but which has been admitted into evidence, is significant to your decision.
You are not bound by my summary of the evidence. [ Summary is then given. |

Again, it is for you to determine for yourself the weight of the evidence and the credit to be
given to the witnesses. You are not bound by my summation.

Comment
The 2011 adoption of this instruction reflects the amendment to MCR 2.513(M) ordered by
the Michigan Supreme Court on June 29,2011, which became effective September 1,2011.
This amendment permits the court to sum up the evidence under certain conditions.

History

M Civ JI 3.17 was added October 2011.
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M Civ JI 4.01 Credibility of Witnesses

(1) You are the judges of the facts in this case, and you must determine which witnesses to
believe and what weight to give to their testimony. You do not have to accept or reject
everything a witness says. You are free to believe all, none, or part of any witness’s testimony.

(2) In deciding which testimony you believe, you should rely on your own common sense
and everyday experience. However, in deciding whether you believe a witness’s testimony,
you must set aside any bias or prejudice you have based on the witness’s disability, gender
or gender identity, race, religion, ethnicity, sexual orientation, age, national origin,
socioeconomic status or any other factor irrelevant to the rights of the parties.

(3) There is no fixed set of rules for judging whether you believe a witness, but it may help
you to think about these questions:

(a) Was the witness able to see or hear clearly? How long was the witness watching or
listening? Was anything else going on that might have distracted the witness?

(b) Does the witness seem to have a good memory?

(1) Human memory is not like video recordings that a witness can simply replay to
remember precisely what happened;

(2) when a witness has been exposed to statements, conversations, questions,
writings, documents, photographs, media reports, and opinions of others, the

accuracy of their memory may be affected; and

(3) a witness’s memory, even if testified to in good faith, and with a high degree of
confidence, may be inaccurate.

(c) What is the witness’s demeanor while testifying? Does the witness seem to be
making an honest effort to tell the truth, or does the witness seem to evade the questions
or argue with the lawyers?

(d) Does the witness’s age or maturity affect how you judge his or her testimony?

(e) Does the witness have any bias or prejudice, motives for testifying, or any personal
interest in how this case is decided?

(f) Have there been any promises, threats, suggestions, or other influences that affect
how the witness testifies?

(g) In general, does the witness have any special reason to tell the truth, or any special
reason to lie?

(h) All in all, how reasonable does the witness’s testimony seems when you think about
all the other evidence in the case?

Comment
Instructions including the credibility factors in this instruction have been approved in
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numerous cases by the Michigan Supreme Court. See, e.g., Hitchcock v Davis, 87 Mich
629; 49 NW 912 (1891); Lovely v Grand Rapids & I R Co, 137 Mich 653; 100 NW 894
(1904); Foley v Detroit & M R Co, 193 Mich 233; 159 NW 500 (1916); Vinton v Plainfield
Twp, 208 Mich 179; 175 NW 403 (1919).

History

M Civ J14.01 was SJI 2.01. Amended January 1993, September 2022.
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M Civ JI 4.01A Support Persons or Animals

You [ are about to hear / have heard ] testimony from a witness who I [ will allow / have
allowed ] to be accompanied by a support [ person / animal ]. You should disregard the
support [ person / animal ]’s presence and decide the case based solely on the evidence
presented. You should not consider the witness’s testimony to be any more or less credible
because of the [ person / animal |’s presence. You must not allow the use of a support [
person / animal ] to influence your decision in any way.

History

M Civ J1 4.01A was added April 2019.
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M Civ J1 4.02 Witness Need Not Be Believed [ Recommend No
Instruction |

Comment

The committee recommends that no instruction that the “witness need not be believed” be
given. An instruction of this type is not necessary where M Civ JI1 4.01 is given, as that
instruction adequately covers credibility factors.

The Michigan Supreme Court has held that it is for the jury to determine whether to believe
the testimony of a witness, even though it is uncontradicted, where other circumstances or
parts of his or her testimony are inconsistent with his or her story. Preuschoff'v B Stroh
Brewing Co, 132 Mich 107; 92 NW 945 (1903); Michigan Pipe Co v Michigan Fire &
Marine Insurance Co, 92 Mich 482; 52 NW 1070 (1892). Counsel can adequately cover the
subject in argument.

History

M Civ JI 4.02 was SJI 2.02.
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M Civ JI 4.03 Inherently Improbable Testimony [ Recommend No
Instruction |

Comment
The committee recommends that no “inherently improbable testimony” instruction be
given. An instruction of this type is not necessary where M Civ JI1 4.01 is given, as that
instruction adequately covers credibility factors.
The trial judge may point out inherently improbable testimony if he or she chooses to
comment upon the evidence. Cook v Vineyard, 291 Mich 375; 289 NW 181 (1939).

Whether or not this is done is, of course, within the discretion of the trial judge.

However, a specific instruction on this point is argumentative and invades the province of
the jury. Counsel can adequately cover the subject in argument.

History

M Civ JI1 4.03 was SJI 2.03.
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M Civ JI 4.04 Witness Willfully False [ Recommend No Instruction |

Comment

The committee recommends that no instruction on the “willfully false witness™ be given.
An instruction of this type is not necessary where M Civ JI1 4.01 is given, as that instruction
adequately covers credibility factors.

The Michigan Supreme Court has approved an instruction that if the jury finds that a
witness has willfully sworn falsely as to a material fact, and the jury should be of the
opinion that such false swearing rendered the witness incredible as a whole, they have a
right to disregard his or her entire testimony. O 'Rourke v O ’Rourke, 43 Mich 58; 4 NW 531
(1880). One case held it is error to refuse such an instruction where the evidence supports
it. Ketchum v Fillingham, 162 Mich 704; 127 NW 702 (1910).

The instruction, however, has been criticized on the basis that questions concerning
credibility of witnesses are the sole province of the jury; if the instruction is given, the jury
should also be instructed that no rule of law prevents their giving credit to parts of a

witness’s testimony they believe to be true. Hillman v Schwenk, 68 Mich 293; 36 NW 77
(1888); see also Jewell v Kelley, 155 Mich 301; 118 NW 987 (1909).

History

M Civ JI 4.04 was SJI 2.04.
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M Civ JI 4.05 Party Competent as a Witness [ Recommend No

Instruction |

Comment
The committee recommends that no instruction on the “party competent as a witness” be given.
M Civ JI 4.01 informs the jury that they may consider any interest or bias a witness has in
determining his or her credibility. It will cover the interest of a party witness, and the
committee recommends that no separate instruction on this subject be given. A separate

instruction may place undue emphasis upon particular aspects of the evidence.

An instruction which mentioned the interest of an individual party by name or otherwise
was disapproved in Seitz v Starks, 144 Mich 448; 108 NW 354 (1906).

History

M Civ JI 4.05 was SJI 2.05.

Page 4-8 Michigan Supreme Court



Chapter 4: Credibility and Weight

M Civ JI 4.06 Witness Who Has Been Interviewed by an Attorney

It has been brought out that a lawyer *(or a representative of a lawyer) has talked with a
witness. There is nothing wrong with a lawyer *(or a representative of a lawyer) talking
with a witness for the purpose of learning what the witness knows about the case and what
testimony the witness will give.

Note on Use
*The words in parentheses should be used if appropriate.

Comment

This instruction is unnecessary unless the fact of an interview has been mentioned during
the trial. The Court may wish to give this instruction at the time this fact is brought out.

This instruction was approved in Socha v Passino, 405 Mich 458 (1979).
History

M Civ JI 4.06 was SJI 2.06. Amended January 1993, September 2007.
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M Civ JI1 4.07 Weighing Conflicting EvidenceNumber of Witnesses

Although you may consider the number of witnesses testifying on one side or the other
when you weigh the evidence as to a particular fact, the number of witnesses alone should
not persuade you if the testimony of the lesser number of witnesses is more convincing.

Comment

An instruction that weight of the evidence does not mean the number of witnesses was
approved in Strand v Chicago & W M R Co, 67 Mich 380; 34 NW 712 (1887), and
American Seed Co v Cole, 174 Mich 42; 140 NW 622 (1913). However, any instruction on
this subject should make it clear that the ultimate decision is for the jury. King v Ann Arbor
R Co, 137 Mich 487; 100 NW 783 (1904); Spalding v Lowe, 56 Mich 366; 23 NW 46
(1885). Therefore, this instruction should be given in conjunction with M Civ JI 4.01.

History

M Civ JI 4.07 is a revision of SJI 2.07. Amended April 1981.
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M Civ J1 4.08 One Witness against a Number [ Recommend No
Instruction |

Comment
The committee recommends that no “one witness against a number” instruction be given.
The Michigan Supreme Court has held that it is error to point out cases where one witness
was to be believed against many. Butler v Detroit, Y & AA R Co, 138 Mich 206; 101 NW
232 (1904); Harrison v Green, 157 Mich 690; 122 NW 205 (1909); Lendberg v Brotherton
Iron Mining Co, 75 Mich 84; 42 NW 675 (1889). Such instructions have been criticized as
suggesting that the trial Court believed one side’s witnesses over the other.
This type of charge is unwarranted where M Civ JI1 4.01 and 4.07 are given.

History

M Civ JI 4.08 was SJI 2.08.
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M Civ JI 4.09 Credibility of Special Categories of Witnesses and

Weight of Evidence [ Recommend No Instruction ]

Comment
The committee recommends that no instructions on the credibility of special categories of
witnesses be given. Such a charge has not been the usual practice and it would seem that
these special categories of witnesses, e.g., eyewitnesses, employees, etc., would be

adequately covered under M Civ JI1 4.01. Counsel can cover such matters more properly in
argument.

History

M Civ JI 4.09 was SJI 2.09.
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M Civ JI1 4.10 Weighing Expert Testimony

You have heard opinion testimony from one or more witnesses who have been offered as
experts. As in the case of other witnesses, you are free in your considered judgment to
accept all, part, or none of the testimony of an expert witness.

Comment
The factors listed in former M Civ J1 90.22A are left to argument of counsel. These factors
may include, but are not limited to, the length and diversity of the witness’s experience; the
professional attainments of the witness; whether the witness is regularly retained by
diverse, responsible persons and thus has a widespread professional standing to maintain;

and the experience that the witness has had in dealing with the nature of the issue about
which [ he / she | has testified.

History

M Civ JI 4.10 was SJI 2.10. Adopted October 2018. Comment amended January 2019.
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M Civ JI1 4.11 Consideration of Deposition Evidence

[ Members of the jury. You are now going to hear a summary of a deposition that was taken.
A deposition is the sworn testimony of a party or witness taken before trial. All parties and
their lawyers had the right to be present and to ask questions. The summary was prepared
to more efficiently present this evidence. You are also being given a copy of the summary
so you can follow along as it is being read. You are to give this evidence the same
consideration as you would have given it had the witness testified in open court. ]

During the trial, [ you heard testimony from a deposition/ you were read the summary of a
deposition ]. A deposition is the sworn testimony of a party or witness taken before trial.
All parties and their lawyers had the right to be present and to ask questions. [ The summary
was prepared to more efficiently present this evidence. ]

You are to give this evidence the same consideration as you would have given it had the [
witness / witnesses ] testified in open court.

Note on Use

The bracketed language in the first paragraph should be given if a deposition summary is
read to the jury as contemplated by MCR 2.513(F).

Comment

The Court may wish to give this instruction at the time a deposition is read or shown to the
jury, see MCR 2.512(B)(1), and to explain why the deposition is admissible, see MCR
2.308(A). Instructions that deposition evidence should be given the same fair consideration
as testimony produced in open court have been approved. Coburn v Moline, EM & WR Co,
243 111 448; 90 NE 741 (1909); Pyle v McNealy, 227 Mo App 1035; 62 SW2d 921 (1933);
see also 3 Callaghan’s Michigan Pleading & Practice (2d ed) § 35.104.

The 2011 amendment reflects the amendment to MCR 2.513(F) ordered by the Michigan
Supreme Court on June 29, 2011, which became effective September 1, 2011. This
amendment calls for the court to encourage the use of written deposition summaries in lieu
of full depositions.

History

M Civ JI4.11 was JI12.11. Amended January 1988, September 2007, October 2011, July 2024.
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M Civ JI 4.12 Hospital and Business Records [ Recommend No
Instruction |

Comment
The committee recommends that no instruction be given concerning hospital and business
records. An instruction on this subject is not necessary and would place undue emphasis
upon particular portions of the evidence.
In Siirila v Barrios, 398 Mich 576; 248 NW2d 171 (1976), the Michigan Supreme Court,
quoting with approval SJI 2.12 (now M Civ JI 4.12), held that the trial judge properly
refused to give a requested instruction that the jury may consider as evidence matter
contained in a hospital record and absence of an entry in that record.

History

M Civ JI 4.12 was SJI 2.12.
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M Civ JI 5.01 Prior Inconsistent Statement of Witness [ Renumbered
toMCiv]l 3.15]

History

M Civ JI 5.01 was SJI 3.01. Amended December 1982, November 1983, August 1991,
October 1993, February 1998. Renumbered to M Civ JI 3.15 January 1999.
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M Civ JI 5.02 Impeachment of a Party by Prior Inconsistent
Statement [ Instruction Deleted |

History

M Civ JI 5.02 was SJI 3.01(A). Amended November 1983. Deleted October 1993.
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M Civ JI 5.03 Impeachment by Proof of Conviction of Crime

In deciding whether you should believe a witness, you may consider the fact that the
witness has been convicted of a crime, and you may give that fact the weight you
believe it deserves under the circumstances.

Note on Use
This instruction applies to both a nonparty witness and a witness who is a party.
Comment
Evidence of a criminal conviction may be used for the purpose of drawing in question a
witness’s credibility. This evidence is admissible if elicited from the witness or established
by public record during cross-examination. MRE 609(a). The conviction must be of a crime
punishable by death or by imprisonment for more than one year, or the conviction must
involve theft, dishonesty, or false statement. The Court must determine that the probative
value outweighs its prejudicial effect and must articulate on the record the factors

considered. MRE 609(a)(1), (2).

The January 2024 amendments are housekeeping changes reflecting stylistic revisions to
the Michigan Rules of Evidence that became effective January 1, 2024.

History

M Civ JI5.03 is a revision of SJI 3.02. Amended April 1981, January 2024.
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M Civ JI 6.01 Failure to Produce Evidence or a Witness

(a) *(The [ plaintiff / defendant | in this case has not offered [ the testimony of [ name | /
[ identify exhibit ] ]. As this evidence was under the control of the [ plaintiff / defendant ]
and could have been produced by [ him / her ], and no reasonable excuse for the [ plaintiff’s
/ defendant’s ] failure to produce the evidence was given, you may infer that the evidence
would have been adverse to the [ plaintiff / defendant ].)

(b) 1(The [ plaintiff / defendant | in this case has not offered [ the testimony of [ name | /
[ identify exhibit ] ]. As no reasonable excuse for the [ plaintiff’s / defendant’s ] failure to
produce this evidence was given, you may infer that the evidence would have been adverse
to the [ plaintiff / defendant ], if you believe that the evidence was under the control of the
[ plaintiff / defendant ] and could have been produced by [ him / her ].)

(¢c) **(The [ plaintiff/ defendant ] in this case has not offered [ the testimony of [ name |/
[ identify exhibit ] ]. As this evidence was under the control of the [ plaintiff / defendant ]
and could have been produced by [ him / her ], you may infer that the evidence would have
been adverse to the [ plaintiff / defendant ], if you believe that no reasonable excuse for

[ plaintiff’s / defendant’s ] failure to produce the evidence has been shown.)

(d) T1(The [ plaintiff/ defendant ] in this case has not offered [ the testimony of [ name |/
[ identify exhibit ] ]. You may infer that this evidence would have been adverse to the

[ plaintiff / defendant ] if you believe that the evidence was under the control of the

[ plaintiff / defendant ] and could have been produced by [ him / her ], and no reasonable
excuse for [ plaintiff’s / defendant’s | failure to produce the evidence has been shown.)

Note on Use

The words “plaintiff” and “defendant” may be replaced by “petitioner” and “respondent”
in cases in which the latter terms are used to describe the parties.

If requested, the appropriate one of the above instructions should be given under the
following circumstances:

*Instruction a should be given when the Court finds that—

1. the evidence was under the control of the (plaintiff) (defendant) and could have been
produced by him or her;

2. no reasonable excuse for (plaintiff’s) (defendant’s) failure to produce the evidence has
been shown; and

3. the evidence would have been material, not merely cumulative, and not equally
available to the opposite party.

tInstruction b should be given when a question of fact arises in regard to “control” in
subparagraph 1 above, and the Court finds in the affirmative in regard to subparagraphs 2

and 3 above.

**Instruction ¢ should be given when a question of fact arises in regard to “reasonable
excuse” in subparagraph 2 above, and the Court finds in the affirmative in regard to
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subparagraphs 1 and 3 above.

t1Instruction d should be given when a question of fact arises in regard to both “control”
and “reasonable excuse” in subparagraphs 1 and 2 above, and the Court finds in the
affirmative in regard to subparagraph 3 above.

Comment

For general authority on the above instructions, see Vergin v Saginaw, 125 Mich 499; 84
NW 1075 (1901); Dowagiac Manufacturing Co v Schneider, 181 Mich 538; 148 NW 173
(1914); Fontana v Ford Motor Co, 278 Mich 199; 270 NW 266 (1936); Ward v
Consolidated Rail Corp, 472 Mich 77 (2005).

For authority on the limitation in regard to “control,” see Prudential Insurance Co v Cusick,
369 Mich 269; 120 NW2d 1 (1963); Barringer v Arnold, 358 Mich 594; 101 NW2d 365
(1960); Brandt v C F Smith & Co, 242 Mich 217; 218 NW 803 (1928); in regard to
“reasonable excuse,” see Cole v Lake Shore & M SR Co, 81 Mich 156; 45 NW 983 (1890);
Leeds v Masha, 328 Mich 137; 43 NW2d 92 (1950); in regard to “material,” see Dowagiac
Manufacturing Co; in regard to “merely cumulative,” see Barringer; in regard to “equally
available,” see Urben v Public Bank, 365 Mich 279; 112 NW2d 444 (1961); Barringer,
DeGroffv Clark, 358 Mich 274; 100 NW2d 214 (1960); Macklem v Warren Construction
Co, 343 Mich 334; 72 NW2d 60 (1955); Holmes v Jones, 41 Mich App 63; 199 NW2d 538
(1972); Kaniewski v Emmerson, 44 Mich App 737; 205 NW2d 812 (1973). See also United
States v Beekman, 155 F2d 580, 584 (CA 2, 1946); Prudential Insurance Co.

History

M Civ JI 6.01 was SJI 5.01.
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M Civ JI 6.02 Failure of Opposite Party to Testify in Case Involving
“Dead Man'’s Statute” [ Recommend No Instruction |

Comment

The committee recommends that no instruction be given on the failure of the opposite party
to testify in a case involving the “dead man’s statute.”

If heirs, assigns, devisees, legatees, or personal representatives were parties to a suit, the
former dead man’s statute, MCL 600.2160, 617.64, prevented testimony by an adverse
party as to matters which, if true, must have been equally within the knowledge of the
deceased person. The prohibition was absolute if the statutory conditions were met.

The present statute, MCL 600.2166, represents an effort to loosen the strictures of the prior
law. It applied originally only to actions against the person “incapable of testifying,” but
1969 PA 63 and GCR 1963, 608 extended it to actions “by” as well as “against.” Under the
statute and rule the opposite party’s testimony was admissible if “some material portion of

his testimony is supported by some other material evidence tending to corroborate his claim.”

In 1978, GCR 1963, 608 was abolished and MRE 601 was adopted. It provides generally
that any person is competent to be a witness. The committee commentary to rule 601
indicates that it changes present law by not requiring exclusion of testimony on grounds
covered by the Michigan dead man’s statute. In James v Dixon, 95 Mich App 527; 291
NW2d 106 (1980), the court of appeals held that the dead man’s statute was impliedly
abrogated by the adoption of MRE 601.

History

M Civ JI 6.02 was SJI 5.02.
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M Civ J1 7.01 Theories of the Parties

These are the theories of the parties. I express no preference as to which, if any, you will accept.
[ State the parties’ theories of the case ].
Comment

The present provision concerning the Court’s charge to the jury on issues in the case and
theories of the parties is found in MCR 2.512(A)(2), (B)(2):

Rule 2.512 Instructions to Jury

(A) Request for Instructions.

k sk ok

(2) In addition to requests for instructions submitted under subrule (A)(1), after the close of
the evidence, each party shall submit in writing to the court a statement of the issues and
may submit the party’s theory of the case regarding each issue. The statement must be
concise, be narrative in form, and set forth as issues only those disputed propositions of fact
that are supported by the evidence. The theory may include those claims supported by the
evidence or admitted.

% % %k

(B) Instructing the Jury.

k 3k %k

(2) Before or after arguments or at both times, as the court elects, the court shall instruct the
jury on the applicable law, the issues presented by the case, and, if a party requests as
provided in subrule (A)(2), that party’s theory of the case.

It is the duty of the trial Court to present to the jury the material issues of the case, whether
requested to or not. Barton v Gray, 57 Mich 662; 24 NW 638 (1885); Daigle v Berkowitz,
273 Mich 140; 262 NW 652 (1935); De Forest v Soules, 278 Mich 557; 270 NW 785
(1936); Tinkler v Richter, 295 Mich 396; 295 NW 201 (1940); Jorgenson v Howland, 325
Mich 440; 38 NW2d 906 (1949); Brown v Nichols, 337 Mich 684; 60 NW2d 907 (1953);
Martiniano v Booth, 359 Mich 680; 103 NW2d 502 (1960); Sakorraphos v Eastman Kodak
Stores, Inc, 367 Mich 96; 116 NW2d 227 (1962).

The jury should not be instructed on issues that are not found in the pleadings, Pettibone v
Smith, 37 Mich 579 (1877); Denman v Johnston, 85 Mich 387; 48 NW 565 (1891); Curth
v New York Life Insurance Co, 274 Mich 513;265 NW 749 (1936), unless supported by the
evidence in accordance with MCR 2.118(C). There should not be submitted as issues those
propositions of fact that are admitted or have not been disputed. Richardson v Coddington,
45 Mich 338; 7 NW 903 (1881); Lange v Perley, 47 Mich 352; 11 NW 193 (1882); Vitaioli
v Berklund, 296 Mich 56; 295 NW 557 (1941); Houck v Snyder, 375 Mich 392; 134 NW2d
689 (1965). The same is true with issues raised but not supported by the evidence. Litvin v
Joyce, 329 Mich 56; 44 NW2d 867 (1950); White v Grismore, 333 Mich 568; 53 NW2d
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499 (1952).
The trial judge need not give the charge in the form submitted by counsel, so long as the
substance of such requested charge, if proper, is covered. Ferries v Copco Steel &
Engineering Co, 344 Mich 345; 73 NW2d 850 (1955); Schattilly v Yonker, 347 Mich 660;
81 NW2d 343 (1957); Horst v Tikkanen, 370 Mich 65; 120 NW2d 808 (1963).

History

M Civ JI 7.01 was added April 1981 and replaced SJI 20.01, 25.12, 25.22 and 27.03.
Amended January 1988, February 1989.
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M Civ JI 8.01 Definition of Burden of Proof

(a) I have just listed for you the propositions on which the [ plaintiff / defendant ] has the
burden of proof. For the [ plaintiff / defendant ] to satisfy this burden, the evidence must
persuade you that it is more likely than not that the proposition is true.

You must consider all the evidence regardless of which party produced it.

(b) I have just listed for you the propositions on which the [ plaintiff / defendant ] has the
burden of proof. In this case the [ plaintiff / defendant ] must prove those propositions by
clear and convincing evidence. This means that [ plaintiff / defendant ] must do more than
merely persuade you that the proposition is probably true. To be clear and convincing, the
evidence must be strong enough to cause you to have a clear and firm belief that the
proposition is true.

You must consider all the evidence regardless of which party produced it.

(c) Because of the issues presented in this case, the [ plaintiff / defendant | must meet
different burdens of proof on the claims [ he / she / it / they | make] s |.

On the following propositions, [ list the propositions |, [ plaintiff / defendant ] has the
burden of proof. For the [ plaintiff / defendant ] to satisfy this burden, the evidence must
persuade you that it is more likely than not that the proposition is true.

On the following propositions, [ list the propositions |, the [ plaintiff / defendant ] has an
additional burden of proof. On these listed propositions, the [ plaintiff/ defendant | must
prove those propositions by clear and convincing evidence. This means that [ plaintiff/
defendant ] must do more than merely persuade you that the proposition is probably true.
To be clear and convincing, the evidence must be strong enough to cause you to have a clear
and firm belief that the proposition is true.

You must consider all the evidence regardless of which party produced it.
Note on Use

This instruction should be given directly after M Civ JI1 14.21, 16.02A, 16.04, 16.05, 16.06,
25.12,25.22,25.32,25.45, 30.03, 35.02, 36.05, 36.06, 36.15, 75.11, 75.12, 80.02, 100.02,
101.04, 101.05, 101.06, 105.04, 105.012, 105.14, 105.32, 106.07A, 106.07C, 106.07D,
106.29, 106.35, 107.15, 110.10, 110.11, 110.12, 110.13, 115.20, 115.21, 116.20, 116.21,
117.02, 117.21, 118.05, 140.01, 140.42, 140.45, 140.53, 142.01, 170.45, 170.51, and 171.02.

Only the paragraph that applies should be read. For example, paragraph (c) is to be used
where there is a mixed burden of proof because of the nature of the claims brought.

Comment

The revised instruction makes clearer that the evidence in support of a proposition must

have a qualitative as well as a quantitative character. In other words, the evidence must do
more than simply outweigh that against it. A jury may disbelieve the evidence proffered in
support of a proposition even when that evidence is unopposed. In that situation, although
the evidence quantitatively outweighs that opposed to it, qualitatively it does not meet the
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burden of proof’because the jury must still be persuaded that the evidence supports a finding
that the proposition is true. Strand v Chicago & W M R Co, 67 Mich 380 (1887); Four States
Coal Co v Ohio & Michigan Coal Co, 228 Mich 360 (1924); Hanna v McClave, 273 Mich

571 (1935); Cook v Vineyard, 291 Mich 375 (1939); Kelly v Builders Square, Inc, 465 Mich
29 (2001).

In re Martin, 450 Mich 204 (1995); In re Chmura, 464 Mich 58 (2001).

History

M Civ JI 8.01 (former M Civ JI 16.01) was SJ121.01. Amended October 1984.
Renumbered from M Civ J1 16.01 to M Civ JI 8.01 November 1998. Amended September 2007.
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M Civ J1 10.01 Definitions Introduced

I shall now give you the definitions of some important legal terms. Please listen carefully
to these definitions so that you will understand the terms when they are used later.

Note on Use

This instruction may be given as a transition from the General Instructions to the applicable
definitions.

History

M Civ JI 10.01 is a revision of SJI 10.00.
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M Civ J1 10.02 Negligence of Adult - Definition

Negligence is the failure to use ordinary care. Ordinary care means the care a reasonably
careful *person would use. Therefore, by “negligence,” I mean the failure to do something
that a reasonably careful *person would do, or the doing of something that a reasonably
careful *person would not do, under the circumstances that you find existed in this case.

The law does not say what a reasonably careful *person using ordinary care would or would
not do under such circumstances. That is for you to decide.

Note on Use

*Use of the word “person” may be inappropriate depending on the nature of the defendant’s
activity. Laney v Consumers Power Co, 418 Mich 180; 341 NW2d 106 (1983).

This instruction is not intended to apply to the defendant in a malpractice case. See M Civ
J130.01 and 30.02.

This instruction should not be used in a case involving co-participants in a recreational
activity. Ritchie-Gamester v City of Berkley, 461 Mich 73; 597 NW2d 517 (1999) (co-
participants owe each other a duty not to act recklessly).

Comment

Authority for this instruction appears in numerous cases, some of which are Detroit & M R
Co v Van Steinburg, 17 Mich 99, 118 (1868); Knarian v South Haven Sand Co, 361 Mich
631, 643; 106 NW2d 151, 157 (1960); Muth v W P Lahey’s, Inc, 338 Mich 513, 523; 61
NW2d 619, 623 (1953); Reedy v Goodin, 285 Mich 614, 620; 281 NW 377,379 (1938);
and Frederick v Detroit, 370 Mich 425, 435; 121 NW2d 918, 922 (1963); Case v
Consumers Power Co, 463 Mich 1; 615 NW2d 17 (2000).

Under Michigan law, the standard of conduct required may differ depending on the activity,
trade, occupation, or profession, but the degree of care does not change. It is always what
areasonably careful person engaged in a particular activity, trade, occupation, or profession
would do or would refrain from doing under the circumstances then existing. Frederick;
Laney. It is ordinarily error to instruct a jury on the specific standard of conduct. Case (in
this stray-voltage case, the court held it was reversible error to instruct the jury that
defendant had a duty to inspect and repair electrical wires); but see Schultz v Consumers
Power, 443 Mich 445; 506 NW2d 175 (1993), which approved that standard of conduct in
a case involving dangers from high-voltage electricity.

The general rule for a child as set forth in Restatement (Second) of Torts §283 A, is that “the
standard of conduct to which he must conform to avoid being negligent is that of a
reasonable person of like age, intelligence, and experience under like circumstances.”
However, there is an exception to this rule where the child is engaging in an adult activity.
The exception is set forth in comment ¢ to §283 A, which states as follows:

An exception to the rule stated in this Section may arise where the child engages in an
activity which is normally undertaken only by adults, and for which adult qualifications are
required. As in the case of one entering upon a professional activity which requires special
skill (see §299A), he may be held to the standard of adult skill, knowledge, and
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competence, and no allowance may be made for his immaturity. Thus, for example, if a boy
of fourteen were to attempt to fly an airplane, his age and inexperience would not excuse
him from liability for flying it in a negligent manner. The same may be true where the child
drives an automobile. In this connection licensing statutes, and the examinations given to
drivers, may be important in determining the qualifications required; but even if the child
succeeds in obtaining a license he may thereafter be required to meet the standard
established primarily for adults.

It is not clear whether the court or jury decides whether the activity is one normally
undertaken only by adults.

The Michigan Supreme Court considered this exception in Constantino v Wolverine
Insurance Co, 407 Mich 896; 284 NW2d 463 (1979). Reversing an unpublished court of
appeals opinion, the supreme court said that “the instruction that the appellee driver was not
held to the same standard of conduct as an adult was erroneous. When a minor engages in
a dangerous and adult activity, e.g., driving an automobile, he is charged with the same
standard of conduct as an adult.” See also Osner v Boughner, 180 Mich App 248; 446
NW2d 873 (1989). The adult standard of care applies even if the minor is a student driver.
Stevens v Veenstra, 226 Mich App 441; 573 NW2d 341 (1997).

History

M Civ JI 10.02 is a revision of SJI 10.01 and SJI 10.02. Amended February 1, 1981, June 1998.
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M Civ J1 10.03 Ordinary Care - Adult - Definition [ Instruction
Deleted |

Comment

This instruction was deleted by the committee June 1998. The subject matter of this
instruction is now part of M Civ JI 10.02.

History

M Civ JI 10.03 was SJI 10.02. Deleted June 1998.
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M Civ JI 10.04 Duty to Use Ordinary Care - Adult - Plaintiff

It was the duty of the plaintiff, in connection with this occurrence, to use ordinary care for
[ [ his / her ] own safety / and / the safety of [ his / her ] property ].

Note on Use
If the plaintiff is age 18 or over, this instruction should be used with M Civ JI 10.02,
Negligence of Adult—Definition. If the plaintiff is under age 18, refer to the Comment
following M Civ JI 10.02.

If the conduct of a person other than plaintiff was involved in the occurrence, substitute
name or other descriptive term in the instruction.

This instruction should not be used if the injury results from participation in a recreational
activity; coparticipants in such activity owe each other a duty not to act recklessly. Ritchie-
Gamester v City of Berkley, 461 Mich 73; 597 NW2d 517 (1999)

Comment

This instruction is supported by Detroit & M R Co v Van Steinburg, 17 Mich 99 (1868), and
Mack v Precast Industries, Inc, 369 Mich 439; 120 NW2d 225 (1963).

History

M Civ JI 10.04 was SJI 10.03.
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M Civ JI1 10.05 Duty to Use Ordinary Care - Adult - Defendant

It was the duty of the defendant, in connection with this occurrence, to use ordinary care
for the safety of [ the plaintiff/ and / plaintiff’s property ].

Note on Use

If the defendant or other person whose conduct was involved in the occurrence is age 18 or
over, this instruction should be used with M Civ JI 10.02, Negligence of Adult—Definition.
If the plaintiff is under age 18, refer to the Comment following M Civ JI 10.02.

If the conduct of a person other than defendant was involved in the occurrence, substitute
name or other descriptive term in the instruction.

This instruction should not be used if the injury results from participation in a recreational
activity; coparticipants in such activity owe each other a duty not to act recklessly. Ritchie-

Gamester v City of Berkley, 461 Mich 73; 597 NW2d 517 (1999)

Comment
This instruction is supported by Detroit & M R Co v Van Steinburg, 17 Mich 99 (1868);
Knarian v South Haven Sand Co, 361 Mich 631, 643; 106 NW2d 151, 157 (1960); and
Ryder v Murphy, 371 Mich 474, 478; 124 NW2d 238, 240 (1963).

History

M Civ JI 10.05 was SJI 10.04.
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M Civ JI1 10.06 Ordinary Care - Minor - Definition

A minor is not held to the same standard of conduct as an adult. When I use the words
“ordinary care” with respect to [ the minor / [ name of minor ] ], I mean that degree of care
which a reasonably careful minor of the age, mental capacity and experience of [ the minor
/[ name of minor ] ] would use under the circumstances which you find existed in this case.
It is for you to decide what a reasonably careful minor would do or would not do under such
circumstances.

Note on Use

This instruction should not be used if the minor is engaged in an adult activity that is
dangerous, such as driving an automobile. Constantino v Wolverine Ins Co, 407 Mich 896;
284 NW2d 463 (1979). See also the Comment following M Civ JI 10.02. In such cases, M
Civ J1 10.04 or M Civ JI 10.05 should be used.

When a plaintiff is under age seven, use M Civ JI 13.08. No instruction is needed if
defendant is under age seven.

Substitute name or other descriptive term for “the minor” when appropriate.
Comment

The degree of care to be exercised by a minor over age seven is that which a reasonably
careful person of the same age, capacity and experience would exercise under the same or
similar circumstances. Baker v Alt, 374 Mich 492; 132 NW2d 614 (1965); Tyler v Weed,
285 Mich 460; 280 NW 827 (1938); Easton v Medema, 246 Mich 130; 224 NW 636 (1929);
Trudell v Grand Trunk R Co, 126 Mich 73, 78; 85 NW 250, 252 (1901); Baker v Flint & P
MR Co, 68 Mich 90; 35 NW 836 (1888); Cooper v Lake Shore & M S R Co, 66 Mich 261;
33 NW 306 (1887); Daniels v Clegg, 28 Mich 32 (1873); East Saginaw City R Co v Bohn,
27 Mich 503 (1873); Hargreaves v Deacon, 25 Mich 1, 2 (1872).

If the child is under age seven, he or she cannot be guilty of contributory negligence. Baker.
If the child is under age seven, he or she cannot be guilty of negligence or intentional tort
and the suit must be dismissed. Queen Insurance Co v Hammond, 374 Mich 655; 132
NW2d 792 (1965).

History

M Civ JI 10.06 was SJI 10.05.
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M Civ JI 10.07 Conduct Required for Safety of Child

The law recognizes that children act upon childish instincts and impulses. If you find the
defendant knew or should have known that a child or children were or were likely to be in
the vicinity, then the defendant is required to exercise greater vigilance and this is a

circumstance to be considered by you in determining whether reasonable care was used by
the defendant.

Note on Use

This instruction is to be used in appropriate cases where the plaintiff seeks damages for
injury to a minor. If the conduct of a person, e.g., agent, driver, etc., other than defendant
was involved in the occurrence, substitute name or other descriptive term in the instruction.
This instruction should be given immediately after M Civ JI 10.03.

See Bolser v Davis, 62 Mich App 731; 233 NW2d 845 (1975), where defendant’s
knowledge that there were homes along the road on which she was driving was a fact from
which a jury could infer that she knew or should have known that a child or children were
or were likely to be in the vicinity, and therefore the evidence was sufficient to make this
instruction appropriate.

Comment

The law recognizes that children, wherever they go, must be expected to act upon childish
instincts and impulses. Powers v Harlow, 53 Mich 507, 515; 19 NW 257, 260 (1884);
Edgerton v Lynch, 255 Mich 456, 460; 238 NW 322, 323-324 (1931). Michigan law
requires greater vigilance toward children than toward adults, although the degree of care
does not change. See Comment, M Civ JI 10.02.
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M Civ JI 10.08 Presumption of Ordinary Care - Death Case

Because [ name of decedent | has died and cannot testify, you may infer that [ he / she ]
exercised ordinary care for [ his / her | safety *(and for the safety of others) at and before
the time of the occurrence. However, you should weigh all the evidence in determining
whether the decedent exercised due care.

Note on Use

This instruction can be given only in a case involving negligence or a willful and wanton
action, when one or both of the parties (or a person acting for one of the parties) is deceased.

*The phrase in parentheses should be used if appropriate.

In certain circumstances, it may not be appropriate to use this instruction. Where there is
clear, positive and credible evidence showing negligence by the deceased, this instruction
should not be given. Potts v Shepard Marine Construction Co, 151 Mich App 19; 391
NW2d 357 (1986); see also Gillett v Michigan United Traction Co, 205 Mich 410; 171 NW
536 (1919). Also, MCL 600.5805(12) limits the use of presumptions in certain products
liability actions: “for a product that has been in use for not less than 10 years, the plaintiff,
in proving a prima facie case, must do so without benefit of any presumption.” In Johnson
v White, 430 Mich 47, 49 n1; 420 NW2d 87, 88 nl (1988), the Michigan Supreme Court
addressed the issue of the trial court’s refusal to give an instruction on the presumption of
due care and concluded:

Because the error was harmless, if error at all, we do not address the question whether the
instruction on the presumption of due care, M Civ JI 10.08, remains viable where principles
of comparative negligence are applied.

Comment

The presumption of ordinary care originally appeared in Teipel v Hilsendegen, 44 Mich
461,462; 7TNW 82, 82 (1880).

Other cases dealing with this presumption include: Weller v Mancha, 351 Mich 50; 87
NW2d 134 (1957); Weller v Mancha (On Rehearing), 353 Mich 189; 91 NW2d 352 (1958);
Hill v Harbor Steel & Supply Corp, 374 Mich 194; 132 NW2d 54 (1965); Bolser v Davis,
62 Mich App 731; 233 NW2d 845 (1975).

If plaintiff and defendant are deceased, then both are entitled to the presumption. Detroit
Automobile Inter-Insurance Exchange v Powe, 348 Mich 548; 83 NW2d 292 (1957); Booth
v Bond, 354 Mich 561; 93 NW2d 161 (1958).
This is a proper instruction even though the burden of proving contributory negligence is
now on the defendant. Mack v Precast Industries, Inc, 369 Mich 439, 454; 120 NW2d 225,
232 (1963).

History

Amended December 1987.
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M Civ JI 10.09 Presumption of Ordinary Care - Loss of Memory Case

[ If you find that / Since ] [ plaintiff/ defendant | has a loss of memory concerning the facts
of this case and it was caused by the occurrence, you may infer that the [ plaintiff/
defendant ] was not negligent. However, you should weigh all the evidence in determining
whether the [ plaintiff / defendant ] was or was not negligent.

Note on Use

This instruction can be given only in a case involving negligence or a willful and wanton
action, when one or both of the parties (or a person acting for one of the parties) is suffering
from loss of memory related to injuries received in the accident.

In certain products liability actions, this instruction should not be used: “for a product that
has been in use for not less than 10 years, the plaintiff, in proving a prima facie case, must
do so without benefit of any presumption.” MCL 600.5805(12). For other circumstances in
which this instruction may not be appropriate, see Note on Use to M Civ JI 10.08 and
Comment below.

Comment

The above instruction is to be given in cases where either of the parties is suffering from
loss of memory. Knickerbocker v Samson, 364 Mich 439, 448; 111 NW2d 113, 117-118
(1961), see also Shaw v Bashore, 353 Mich 31; 90 NW2d 688 (1958). The loss of memory
must be related to injuries received in the accident. Thompson v Southern Michigan
Transportation Co, 261 Mich 440, 446; 246 NW 174, 176 (1933). However, medical
evidence does not necessarily have to be presented to prove the injury caused the amnesia.
Knickerbocker.

In two cases involving claims of traumatic amnesia, the trial court’s refusal to give a
presumption of due care instruction was upheld as a proper exercise of discretion. Tien v
Barkel, 351 Mich 276; 88 NW2d 552 (1958); Holloway v Cronk, 76 Mich App 577; 257
NWw2d 175 (1977).

History

Amended December 1987.
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M Civ JI 11.01 Comparative Negligence - Definition

The total amount of damages that the plaintiff would otherwise be entitled to recover shall
be reduced by the percentage of plaintiff’s negligence that contributed as a proximate cause
to [ his / her ] [ injury / property damage ].

This is known as comparative negligence.

*(The plaintiff, however, is not entitled to noneconomic damages if [ he / she | is more than
50 percent at fault for [ his / her ] injury.)

Note on Use
This instruction should be given where there is a question for the jury as to the negligence
of one or more of the plaintiffs. If there is no such question, see M Civ JI 11.02

Negligence—Not an Issue as to One or More Plaintiffs.

*This paragraph should be deleted if the case was filed before March 28, 1996. See 1995
PA 161, §3.

Comment

See Placek v Sterling Heights, 405 Mich 638; 275 NW2d 511 (1979), and MCL 600.2959,
added by 1995 PA 161.

History

M Civ JI 11.01 was added September 1980. Amended June 1997.
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M Civ J1 11.02 Negligence - Not an Issue as to One or More Plaintiffs

You must not consider whether there was negligence on the part of the [ plaintiff, [ name
of plaintiff' ] / plaintiffs, [ names of plaintiffs ] ], *(because [ explain briefly ]).

Note on Use

If there is a question for the jury as to the negligence of one or more plaintiffs, but not as to
other plaintiffs, both M Civ JI 11.01 and M Civ JI 11.02 should be given.

*The words in parentheses may be added if appropriate.
History

M Civ JI 11.02 is a revision of SJI 11.02. Amended September 1980.

Michigan Supreme Court Page 11-3



Michigan Model Civil Jury Instructions

Page 11-4 Michigan Supreme Court



Chapter 12: Statutes and Ordinances
Affecting Negligence

M Civ JI 12.01 Violation of Statute—Negligence 12-2

M Civ JI 12.02 Excused Violation of Statute ......ccccveiiiiiiiieiierie e 12-3
M Civ JI 12.03 Violation of Ordinance by Defendant ...........ccccocuveeeeiiieieceee e 12-4
M Civ JI 12.04 Violation of Ordinance by Plaintiff............cccccooiiiiiiiiii e, 12-6

M Civ JI 12.05 Violation by Defendant of Rules or Regulations Promulgated
Pursuant to Statutory AULNOIILY ..o 12-8

M Civ JI 12.06 Violation by Plaintiff of Rules or Regulations Promulgated Pursuant to Statutory
AUTNOTIEY ottt e e et ee e e e e b beaeaeeeeeebaaaeaeaeeessasbeaeae e eensanaeaeeas 12-9

M Civ JI 12.07 Violation of Statute or Ordinance by Minor [ No Instruction
LT o T =T TR UPRSS 12-10

Michigan Supreme Court Page 12-1



Michigan Model Civil Jury Instructions

M Civ J1 12.01 Violation of Statute - Negligence

We have a state statute which provides that [ here quote or paraphrase the applicable part
of the statute as construed by the courts ].

If you find that the [ defendant / plaintiff | violated this statute before or at the time of the
occurrence, you may infer that the [ defendant / plaintiff | was negligent. *('Y ou must then
decide whether such negligence was a proximate cause of the occurrence.)

Note on Use

*1fa sudden emergency or other excuse for the violation of the statute is an issue in the case,
omit the last sentence of this instruction and add M Civ JI 12.02.

This instruction should be given only if defendant or plaintiff has alleged a statutory
violation as a ground for negligence, and only if—

the statute is intended to protect against the result of the violation;
the plaintiff is within the class intended to be protected by the statute; and

the evidence will support a finding that the violation was a proximate contributing
cause of the occurrence.

If applicable, this instruction should be given in close association with the applicable
instructions defining proximate cause. See M Civ JI 15.01-15.06.

If there is no dispute or question that the statute was violated, and if there is no claim of
excuse for the violation, then the jury may be instructed that the plaintiff or defendant was

negligent as a matter of law, and only the remaining issues should be submitted to the jury.

Comment

Zeni v Anderson, 397 Mich 117; 243 NW2d 270 (1976); Klanseck v Anderson Sales &
Service, Inc, 426 Mich 78; 393 NW2d 356 (1986).

History

M Civ JI 12.01 and 12.02 were added September 1980. They replace SJI 12.01 through 12.04.
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M Civ JI 12.02 Excused Violation of Statute

However, if you find that [ defendant / plaintiff ] used ordinary care and was still unable to
avoid the violation because of [ state here the excuse claimed |, then [ his / her ] violation
is excused.

If you find that [ defendant / plaintiff ] violated this statute and that the violation was not
excused, then you must decide whether such violation was a proximate cause of the occurrence.

Note on Use

This instruction should be given immediately following M Civ JI 12.01 and only where the
evidence would support a finding that a legal excuse existed.

Comment
See MRE 301 and cases collected in Zeni v Anderson, 397 Mich 117; 243 NW2d 270
(1976). See also Klanseck v Anderson Sales & Service, Inc, 426 Mich 78; 393 NW2d 356
(1986).

Five categories of excused violations are indicated by Restatement (Second) of Torts §288
A, at 32-33:

(a) the violation is reasonable because of the actor’s incapacity;

(b) he neither knows nor should know of the occasion for compliance;

(c) he is unable after reasonable diligence or care to comply;

(d) he is confronted by an emergency not due to his own misconduct;

(e) compliance would involve a greater risk of harm to the actor or to others.
History

M Civ JI 12.01 and 12.02 were added September 1980. They replace SJI 12.01 through 12.04.
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M Civ JI 12.03 Violation of Ordinance by Defendant

The [ city / township / village / [ other political subdivision ] ] of has
an ordinance which provides that [ here quote or paraphrase the applicable part of the
ordinance as construed by the courts .

If you find that defendant violated this ordinance before or at the time of the occurrence,
such violation is evidence of negligence which you should consider, together with all the
other evidence, in deciding whether defendant was negligent. If you find that defendant was
negligent, you must then decide whether such negligence was a proximate cause of the

[ injury / damage ] to plaintiff.

Note on Use
This instruction should be given only if—
the ordinance is intended to protect against the injury involved;
the plaintiff is within the class intended to be protected by the ordinance; and

the evidence will support a finding that the violation was a proximate cause of the
injury involved.

If applicable, it should be given in close association with the applicable instructions
defining proximate cause. See M Civ JI 15.01-15.06. If there is no dispute or question as
to a violation of the ordinance, then the jury should be so instructed, leaving, however, the
question as to whether such violation constituted negligence, under the facts and
circumstances of the case, to the jury. A suggested alternative is as follows:

[ It is conceded / There is no question | that defendant violated this ordinance at the
time of the occurrence. You should consider this fact, together with all the other
evidence, in deciding whether defendant was negligent. If you find that defendant was
negligent, you must then decide whether such negligence was a proximate cause of the
[ injury / damage ] to plaintiff.

Where both statute and ordinance violations are involved, the instructions should not
attempt to analyze the difference in treatment, this being more appropriately left to
argument of counsel.

Comment
In Michigan, violation of an ordinance is only evidence of negligence, Stinson v Payne, 231
Mich 158; 203 NW 831 (1925); Smith v Grand Rapids R Co, 240 Mich 637; 216 NW 439
(1927); Baker v Saginaw City Lines, Inc, 366 Mich 180; 113 NW2d 912 (1962), which is
to be considered, in connection with other evidence, in determining whether a party was
negligent.

History

M Civ JI 12.03 was SJI 12.05.
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M Civ JI 12.04 Violation of Ordinance by Plaintiff

The [ city / township / village / [ other political subdivision ] ] of has
an ordinance which provides that [ here quote or paraphrase the applicable part of the
ordinance as construed by the courts .

If you find that plaintiff violated this ordinance before or at the time of the occurrence, such
violation is evidence of negligence which you should consider, together with all the other
evidence, in deciding whether plaintiff was negligent. If you find that plaintiff was
negligent, you must then decide whether such negligence was a proximate contributing
cause of the [ injury / damage ]| to plaintiff.

Note on Use
This instruction should be given only if—
the ordinance is intended to protect against the result of the violation;
the plaintiff is within the class intended to be protected by the ordinance; and

the evidence will support a finding that the violation was a proximate contributing
cause of the injury involved.

If applicable, it should be given in close association with the applicable instructions
defining proximate cause. See M Civ JI 15.01-15.06. If there is no dispute or question as
to a violation of the ordinance, then the jury should be so instructed, leaving, however, the
question as to whether such violation constituted negligence, under the facts and
circumstances of the case, to the jury. A suggested alternative is as follows:

[ It is conceded / There is no question ] that plaintiff violated this ordinance at the time of
the occurrence. You should consider this fact, together with all the other evidence, in
deciding whether plaintiff was negligent. If you find that plaintiff was negligent, you must
then decide whether such negligence was a proximate contributing cause of the [ injury /
damage ] to plaintiff.
Where both statute and ordinance violations are involved, the instructions should not
attempt to analyze the difference in treatment, this being more appropriately left to
argument of counsel.

Comment
See Comment to M Civ JI 12.03.

History

M Civ JI 12.04 was SJI 12.06.
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M Civ J1 12.05 Violation by Defendant of Rules or Regulations
Promulgated Pursuant to Statutory Authority

The [ name of state agency | in Michigan has adopted certain regulations pursuant to
authority given to it by a state statute. [ Rule / Rules | of [ name of state agency |
[ provides / provide ] that [ here quote or paraphrase applicable parts of regulation(s) as
construed by the courts ].

If you find that defendant violated [ this regulation / one or more of these regulations ]
before or at the time of the occurrence, such [ violation / violations | [ is / are | evidence of
negligence which you should consider, together with all the other evidence, in deciding
whether defendant was negligent. If you find that defendant was negligent, you must then
decide whether such negligence was a proximate cause of the [ injury / damage ] to plaintiff.

Note on Use
See Note on Use to M Civ JI 12.03.

Comment
Violations of regulations promulgated pursuant to statutory authority are only evidence of
negligence in Michigan. Douglas v Edgewater Park Co, 369 Mich 320; 119 NW2d 567
(1963); Juidici v Forsyth Twp, 373 Mich 81; 127 NW2d 853 (1964).

History

M Civ JI 12.05 was SJI 12.07.
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M Civ J1 12.06 Violation by Plaintiff of Rules or Regulations
Promulgated Pursuant to Statutory Authority

The [ name of state agency | in Michigan has adopted certain regulations pursuant to
authority given to it by a state statute. [ Rule / Rules ] of [ name of state agency |
[ provides / provide ] that [ here quote or paraphrase applicable parts of regulation(s) as
construed by the courts ].

If you find that plaintiff violated [ this regulation / one or more of these regulations ] before
or at the time of the occurrence, such [ violation / violations | [ is / are ] evidence of
negligence which you should consider, together with all the other evidence, in deciding
whether plaintiff was negligent. If you find that plaintiff was negligent, you must then
decide whether such negligence was a proximate contributing cause of the [ injury /
damage ] to plaintiff.

Note on Use
See Note on Use to M Civ JI 12.04.

Comment
See Comment to M Civ JI 12.05.

History

M Civ JI 12.06 was SJI 12.08.
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M Civ JI 12.07 Violation of Statute or Ordinance by Minor [ No
Instruction Prepared |

Comment

No instruction on the violation of a statute or ordinance by a minor has been prepared by
the committee because the Michigan cases have not distinguished between minors’ and
adults’ violations of statutes, ordinances, rules and regulations. Ertzbischoff v Smith, 286
Mich 306; 282 NW 159 (1938); Strong v Kittenger, 300 Mich 126; 1 NW2d 479 (1942);
Brown v Tanner, 281 Mich 150; 274 NW 744 (1937); Rotter v Detroit United R Co, 205
Mich 212; 171 NW 514 (1919). Where a minor is engaged in an activity for which adult
qualifications are required, such as driving an automobile, the general rule is that the
standard to be applied is the same as for an adult. Restatement (Second) of Torts §283 A,
at 14. The Michigan Supreme Court dealt with this in Constantino v Wolverine Insurance
Co, 407 Mich 896; 284 NW2d 463 (1979). Reversing an unpublished Court of Appeals
opinion, the Supreme Court said that “the instruction that the appellee driver was not held
to the same standard of conduct as an adult was erroneous. When a minor engages in a
dangerous and adult activity, e.g., driving an automobile, he is charged with the same
standard of conduct as an adult.”

No cases have been found in Michigan which discuss the question of the effect of an actor’s
minority on the issue of his or her statutory or ordinance violation where primary
negligence is involved. In other jurisdictions, apparently the situation is the same. Anno:
Child’s violation of statute or ordinance as affecting question of his negligence or
contributory negligence, 174 ALR 1170, at 1198-1200.

The majority of jurisdictions considering the effect of a statutory or ordinance violation by
a minor upon the question of his or her contributory negligence have held that the minor’s
age, mental capacity and experience must be considered in determining whether the
violation of a statute or ordinance constitutes contributory negligence. That is, if the
minor’s conduct is reasonable for persons of like age, mental capacity and experience, then
the jury should be instructed that, in determining whether the minor violated the statute or
ordinance, they should consider whether he or she had the mental and physical capacity to
comply with it. 174 ALR 1170, at 1174—-1178; 7A Am Jur 2d, Automobiles & Highway
Traffic, §498, at 725.

Restatement (Second) of Torts takes the view that minority is to be considered in
determining whether a particular violation will be excused. §288 A (2)(a), at 32-33.

Where a child is under the age of seven, the issue of negligence or contributory negligence
should not be submitted to the jury, as he or she cannot be guilty of negligence, Queen
Insurance Co v Hammond, 374 Mich 655; 132 NW2d 792 (1965), or contributory
negligence, Baker v Alt, 374 Mich 492; 132 NW2d 614 (1965).

History

M Civ JI 12.07 was SJI 12.09.
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M Civ JI 13.01 Physical Disability

One who is ill or otherwise physically disabled is required to use the same degree of care
that a reasonably careful person who has the same illness or physical disability would use.

Note on Use

This instruction does not apply where voluntary intoxication or mental illness is involved.
For the appropriate instructions in those cases see M Civ JI 13.02 and M Civ JI 13.03.

Comment

Physical handicaps and infirmities, such as blindness, deafness, short stature, a clubfoot, or
the weakness of age or sex, are treated as part of the circumstances under which a
reasonable person must act. Thus the standard of conduct for a blind person becomes that
of a reasonable person who is blind. Restatement (Second) of Torts §283 C, at 18.

The same allowance is made for physical illness. Thus a heart attack or a temporary
dizziness due to a fever or nausea or other similar illnesses is regarded merely as
circumstances to be taken into account in determining what the reasonable person would do. 1d.

This rule has been recognized in Michigan. See Daniels v Clegg, 28 Mich 32, 41 (1873);
Clemens v Sault Ste Marie, 289 Mich 254, 256; 286 NW 232, 233-234 (1939).

The rule has been applied in the following Michigan cases: Armstrong v Cook, 250 Mich
180; 229 NW 433 (1930) (fainting); Covert v Randall, 298 Mich 38, 42; 298 NW 396, 397
(1941) (deaf mute); and Jakubiec v Hasty, 337 Mich 205, 212; 59 NW2d 385, 388 (1953)
(deaf mute).
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M Civ JI 13.02 Intoxication as Affecting Negligence

It has been claimed that [ name | had been drinking [ alcoholic beverage ]. According to
the law, one who voluntarily impairs his or her abilities by drinking is held to the same
standard of care as a person whose abilities have not been impaired by drinking. It is for
you to decide whether [ name |’s conduct was, in fact, affected by drinking and whether, as
a result, [ he / she ] failed to exercise the care of a reasonably careful person under the
circumstances which you find existed in this case.

Note on Use

If it is claimed that a statute or ordinance was violated, give appropriate instructions from
M Civ JI 12.01, 12.03 and 12.04.

This instruction may be inappropriate where a person is suffering from delirium tremors
rather than intoxication. Thornton v City of Flint, 39 Mich App 260; 197 NW2d 485 (1972).

Comment

Michigan recognizes that intoxication is a factor the jury may consider in deciding whether
a person is negligent or contributorily negligent. Devlin v Morse, 254 Mich 113; 235 NW
812 (1931). One who voluntarily disables himself or herself through the consumption of
alcoholic beverages is nevertheless held to the same standard of conduct as a reasonably
careful person who is sober. See Strand v Chicago & W M R Co, 67 Mich 380; 34 NW 712
(1887). It is for the jury to decide whether an intoxicated person exercised reasonable care.
Fors v LaFreniere, 284 Mich 5, 11; 278 NW 743, 745 (1938).
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M Civ JI 13.03 Mental Illness - Adult

An adult who is disabled by reason of mental illness must still observe the same standard
of care which a normal and reasonably careful person would exercise under the
circumstances which existed in this case.

Comment
No Michigan cases have been found on this subject.
However, the general rule outside of Michigan is that unless the actor is a child, mental

illness does not relieve him or her from liability for conduct which does not conform to the

standards of a reasonable person under like circumstances. Restatement (Second) of Torts
§283 B, at 16-17.

History

M Civ JI 13.03 is a revision of SJI 13.03. Amended February 1, 1981.
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M Civ JI 13.04 Duty of One in Imminent Peril and Responsibility of
the Person Causing the Perilous Situation [ Recommend No
Instruction |

Comment

The committee recommends that no instruction be given on either the duty of one in
imminent peril or the responsibility of the person causing the perilous situation.

The degree of care required of one confronted with imminent peril does not vary merely
because of the unusual circumstances. The standard is neither higher nor lower, the inquiry
remaining the same as to whether the one sought to be charged with negligence or
contributory negligence acted as a reasonably careful person would act under the same or
similar circumstances. Triestram v Way, 286 Mich 13, 17; 281 NW 420, 421 (1938).

The liability of one causing a perilous situation is governed by the general principles of
negligence law.

The committee recommends that no special instruction be given concerning this matter.
The principles suggested are treated in part by instructions on negligence (M Civ JI 10.02
and 11.01) and sudden emergency (M Civ JI 12.02). Any additional instructions may be
misleading and argumentative and the matter should be left for argument by counsel.
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M Civ JI 13.05 Unavoidable Accident | Recommend No Instruction |

Comment
The committee recommends that no instruction be given on “unavoidable accident.”
The Michigan Supreme Court has stated that in most cases an instruction that the “accident”
was “unavoidable” constitutes a false and immaterial issue. Lober v Sklar, 357 Mich 166,

170; 97 NW2d 617, 619 (1959); see also McClarren v Buck, 343 Mich 300, 303; 72 NW2d
31,32 (1955).
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M Civ JI 13.06 Assumption of Risk [ No Instruction Prepared |

Comment
The committee has prepared no instruction on “assumption of risk.”

Since Felgner v Anderson, 375 Mich 23; 133 NW2d 136 (1965), was decided, the doctrine
of'assumption of risk has applied only in cases between employee and employer for injuries
incurred in the course of employment where the statutory bar of the Worker’s Disability
Compensation Act is not applicable, and in cases where it is claimed there has been an
express contractual assumption of risk.

These situations arise infrequently and the principles involved have not been sufficiently
defined to permit the drafting of appropriate instructions.
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M Civ JI 13.07 Attempted Rescue of One in Imminent Peril by a
Person Who Did Not Cause Such Peril [ Instruction Deleted |

Comment
Former M Civ JI 13.07 was deleted because the subject matter of that instruction is covered
by the general negligence instructions. See Solomon v Shuell, 435 Mich 104; 457 NW2d
669 (1990).

History

M Civ JI 13.07 was added September 1980. Deleted February 1991.
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M Civ JI 13.08 Presumption That Child Under Seven Years Is
Incapable of Negligence

You must not consider whether there was negligence on the part of [ name of child |,
because, under the law, a child of [ his / her ] age cannot be charged with negligence.

Note on Use

This instruction may be used only when the plaintiff was under seven at the time of the
occurrence. If there is a jury issue as to the child’s age, this instruction must be modified.

Comment
Before Michigan’s adoption of comparative negligence in Placek v Sterling Heights, 405
Mich 638; 275 NW2d 511 (1979), it was held that a child under seven cannot be guilty of
contributory negligence. Baker v Alt, 374 Mich 492; 132 NW2d 614 (1965).

History

M Civ JI 13.08 is a revision of SJI 11.03. Amended September 1980.
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M Civ JI 13.09 Effect of Parent’s Negligence on Claim of Child

You must not consider whether there was negligence on the part of [ name of child |’s
parents, because, under the law, any negligence on the part of the parents cannot affect a
claim on behalf of the child.

Note on Use

There are no reported decisions on the impact, if any, of MCL 600.2957 in a case involving
a claim for a child’s injury. If the court determines that a parent can be named as a nonparty
under MCL 600.2957, then this instruction should not be given. The cases discussed in this
use note and the comment were all decided prior to the enactment of MCL 600.2957.

This is a cautionary instruction that is to be used only in a case involving a claim on behalf
of an injured child in which the parent’s negligence is not a defense to the child’s claim but
the parent’s negligence has been improperly injected into the lawsuit in the evidence or in
argument of counsel. Conners v Benjamin I Magid, Inc, 353 Mich 628; 91 NW2d 875
(1958); Elbert v Saginaw, 363 Mich 463; 109 NW2d 879 (1961). However at least one
Michigan case has held that a cautionary instruction will not cure the error of injecting
parental negligence in a lawsuit in which it is not a defense. Lapasinskas v Quick, 17 Mich
App 733; 170 NW2d 318 (1969).

See the comment below for Michigan case law on the legal effect of a parent’s negligence
in cases involving the injury or death of a child.

Comment

Prior to the adoption of comparative negligence in Placek v Sterling Heights, 405 Mich
638; 275 NW2d 511 (1979), Michigan cases held that a parent’s negligence may not be
imputed to a child so as to bar the child’s cause of action for his or her injuries. Conners;
Elbert; Nielsen v Henry H Stevens, Inc, 359 Mich 130; 101 NW2d 284 (1960).

In a case involving a claim on behalf of a child for the child’s injuries that was consolidated
for trial with the parent’s claim for consequential damages due to injury to the child, the
court distinguished between the child’s case in which the parent’s negligence is not a
defense and the parent’s cause of action for which the parent’s own negligence is a defense.
Nielsen, 359 Mich at 133—137; 101 NW2d at 287-289 (concurring opinion of Justice
Black). (Because of this distinction and the possibility of prejudicing the child’s case,
Justice Black cautioned against the dangers of consolidation.)

The distinction in the treatment of parental negligence between the child’s cause of action
and the parent’s cause of action has been applied in cases involving the death of a child. In
a case in which the child did not die instantly, where the cause of action was for the child’s
own damages prior to death (case brought under the former Survival Act), the court held
that the mother’s negligence is not a defense even though the parents were the sole heirs
and distributees of the child’s estate. Love v Detroit J & C R Co, 170 Mich 1; 135 NW 963
(1912). But where the cause of action was brought under the former Death Act for a
parent’s consequential damages due to the death of a child, courts have held that a parent’s
negligence is a defense, at least to the extent of his or her own recovery. Feldman v Detroit
United R Co, 162 Mich 486; 127 NW 687 (1910); McCann v Detroit, 234 Mich 268; 207
NW 923 (1926); Flintoff v Muskegon Traction & Lighting Co, 208 Mich 527; 175 NW 438

Page 13-10 Michigan Supreme Court



Chapter 13: Other Special Factors Affecting Negligence
(1919). See McCann for a discussion of the distinction between Death and Survival Act cases.

This distinction in the treatment of parental negligence in cases involving the death of a
child survived both the consolidation of the former Death and Survival Acts into the
Wrongful Death Act and the adoption of comparative negligence. In Byrne v Schneider’s
Iron & Metal, Inc, 190 Mich App 176; 475 NW2d 854 (1991), the court held that the
parent’s negligence cannot reduce an award to the estate for the conscious pain and
suffering of the child (even though such award will inure to the benefit of the parents), but
the parent’s negligence can reduce a parent’s recovery for the loss of the deceased child’s
services and society and companionship:

We conclude that the reasoning set forth in Feldman, McCann, and Nielsen is still
persuasive; it remains in keeping with the objective of a fair apportionment of damages
under the doctrine of comparative negligence. See Placek v Sterling Heights, 405 Mich
638; 275 NW2d 511 (1979). The parent’s comparative negligence is relevant under the
wrongful death statute where recovery is sought for damages sustained by the parent
because of the wrongful death of the child. However, the comparative negligence of the
parent may not be imputed to the recovery attributable to the child’s damages.

Byrne, 190 Mich App at 189; 475 NW2d at 860.
History

M Civ JI 13.09 was SJI 11.04.
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M Civ JI 14.01 Subsequent Negligence (Last Clear Chance) - Helpless
or Inattentive Plaintiff [ Instruction Deleted ]

Comment

The doctrine of last clear chance as a separate defense to contributory negligence has been
superseded by the adoption of pure comparative negligence. Petrove v Grand Trunk W R
Co (On Remand), 437 Mich 31; 464 NW2d 711 (1991). In addition, the doctrine of last
clear chance as a formulation of gross negligence has been discarded. Jennings v
Southwood, 446 Mich 125; 521 NW2d 230 (1994).

History

M Civ JI 14.01 was a revision of SJI 14.01. Deleted August 1991.
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M Civ JI 14.02 Willful and Wanton Misconduct - Common Law
[ Instruction Deleted ]

Comment

Comparative fault should be applied in all actions filed on or after March 28, 1996, that are
based on tort or another legal theory and seek damages for personal injury, property
damage, or wrongful death. 1995 PA 249 (MCL 600.2957). Fault is defined to include “an
act, an omission, conduct, including intentional conduct, a breach of warranty, or a breach
of'a legal duty, or any conduct that could give rise to the imposition of strict liability, that
is a proximate cause of damage sustained by a party.” 1995 PA 249 (MCL 600.6304(8)).

Prior law held that comparative negligence should be applied in all common-law tort
actions sounding in negligence where defendant’s misconduct falls short of being
intentional. Vining v Detroit, 162 Mich App 720; 413 NW2d 486 (1987); lv denied, 430
Mich 892 (1988).

History

Deleted July 1988.
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M Civ JI1 14.10 Gross Negligence - Definition

Gross negligence means conduct or a failure to act that is so reckless that it demonstrates a
substantial lack of concern for whether an injury will result.

Note on Use

This instruction may be used in cases arising under the government tort liability act, MCL
691.1407(2)(c), if gross negligence is an issue for the jury in the case. Tallman v
Markstrom, 180 Mich App 141; 446 NW2d 618 (1989); Vermilya v Dunham, 195 Mich
App 79; 489 NW2d 496 (1992).

This instruction may also be used in cases arising under the statutes limiting the liability of
certain governmental units to gross negligence in regard to off-road recreational vehicles,
MCL 324.81131, and snowmobiles, MCL 324.82124, and the statutes making the
insurance commissioner and his or her representatives immune from civil liability for
conduct not amounting to gross negligence, MCL 500.214. All of these statutes contain the
definition of gross negligence from the government tort liability act.

This instruction may be combined with the definitions of wanton, M Civ JI 14.11, and
willful, M Civ JI 14.12, misconduct, if appropriate. M Civ JI 14.20, Emergency Medical
Services Act—Explanation, and M Civ JI 14.21, Emergency Medical Services Act—
Burden of Proof, provide a model for such instructions.

The committee takes no position on the application of this instruction in a context other than
the statutes discussed in this use note and comment.

Comment

The definition of gross negligence in M Civ JI 14.10 comes from the government tort
liability act. MCL 691.1407(2)(c). Jennings v Southwood, 446 Mich 125; 521 NW2d 230
(1994), adopted this definition as the standard for gross negligence under the Emergency
Medical Services Act. In adopting this definition, Jennings discarded the common-law
definition of gross negligence (also called last clear chance, subsequent negligence, etc.) as
both outdated in a comparative negligence system and inconsistent with the legislative
intent to shield emergency medical services workers from liability for ordinary negligence.
The “last clear chance” formulation of gross negligence had been applied in cases involving
both the Emergency Medical Services Act and the recreational use statute. Burnett v City
of Adrian, 414 Mich 448; 326 NW2d 810 (1982).

The committee notes that the term gross negligence is used but not defined in other statutes
that share the purpose of immunizing against liability for ordinary negligence. The
threshold for liability in most of these statutes is gross negligence, but many add willful and
wanton misconduct, bad faith conduct, or other terms without defining them.

The following statutes dealing with health and medical assistance uniformly limit liability
to “gross negligence or willful and wanton misconduct” (sometimes adding “good faith
conduct”™):

e specific medical personnel who render medical care at the scene of an emergency or
perform physical examinations or emergency care in competitive sports situations,
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MCL 691.1501

e specific medical personnel who are not under a duty to respond but do respond to life-
threatening emergencies in hospitals or medical care facilities, MCL 691.1502

e block parent volunteers who aid minors in emergencies, MCL 691.1505

o registered members of national ski patrol systems who provide emergency care, MCL
691.1507

e municipal or private ambulance drivers or attendants, or police officers or firefighters
who provide first aid at the scene of emergencies, MCL 41.711a

e school administrators, teachers, or other designated school employees who administer
medication to pupils with written permission, MCL 380.1178

e health personnel who participate in free immunization programs, MCL 333.9203

e persons who voluntarily render cardiopulmonary resuscitation or use an automated
external defibrillator, MCL 691.1504

e peace officers who are involved in mental illness admissions, MCL 330.1427b

e persons who file petitions to have others treated or committed for mental illness, MCL
330.1439

e peace officers, staff of approved service programs, and certain others who deal with
apparently incapacitated substance abusers, MCL 330.1282.

There is also a statute that protects members of the state health planning council or
employees of that office from criminal or civil liability except for “wanton and willful
misconduct.” MCL 325.2021.

Several statutes provide partial immunity in disaster relief or other emergency situations.
The emergency management act limits the liability of various disaster relief workers as well
as of landowners who provide shelter, MCL 30.411, and allows for a directive limiting the
liability of suppliers of voluntary or private assistance, MCL 30.407. Similar statutes
provide partial immunity for volunteers in hazardous spill remedial actions. MCL
324.20302. The environmental response act sets limitations on costs and damages resulting
from the release or the threat of release of hazardous substances, MCL 324.20131, and
limits liability in response activities MCL 324.20126. Another statute limits liability for
civil damages for those who provide emergency telephone services, MCL 484.1604
(repealed effective December 31, 2006, see 1999 PA 79).

Three statutes give landowners, lessees, and tenants partial immunity; all set the threshold
at “gross negligence or willful and wanton misconduct.” The recreational use act limits the
liability of landowners, tenants, or lessees for injury to persons (usually gratuitous users)
on the property for outdoor recreation or agricultural, fishing, or hunting purposes. MCL
324.73301. The recreational trespass act limits the liability of owners, tenants, or lessees
for injury to persons on the land with consent for recreational or trapping use who have not
paid valuable consideration. MCL 324.73107. Another statute protects landowners who
lease their land for habitat development and hunter access. MCL 324.43556.

Michigan Supreme Court Page 14-5



Michigan Model Civil Jury Instructions

Finally, two sections of the Insurance Code protect various persons from liability for
statements made concerning insureds or applicants for insurance, MCL 500.2124, or acts
or omissions relating to the exchange of claim information, MCL 500.2130, unless there is
gross negligence or bad faith with malice in fact.

History

M Civ JI 14.10 was added September 1995.
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M Civ JI 14.11 Wanton Misconduct - Definition

Wanton misconduct means conduct or a failure to act that shows such indifference to
whether harm will result as to be equal to a willingness that harm will result.

Note on Use

This instruction may be used in combination with M Civ JI 14.10 and 14.12 in cases arising
under the recreational use statute, Burnett v City of Adrian, 414 Mich 448; 326 NW2d 810
(1982); and the good Samaritan act, Higgins v Detroit Osteopathic Hospital Corp, 154
Mich App 752; 398 NW2d 520 (1986). It should also be applicable to most other limited
tort liability statutes that employ the terms willful and wanton without defining them. See
comment to M Civ JI 14.10. M Civ JI 14.20, Emergency Medical Services Act—
Explanation, and M Civ JI 14.21, Emergency Medical Services Act—Burden of Proof,
provide a model for instructions combining one or more of the definitions in M Civ JI
14.10, 14.11, and 14.12.

The committee takes no position on the application of this instruction in a context other than
the statutes discussed in this comment and the comment to M Civ JI 14.10.

Comment

In Burnett, the Michigan Supreme Court defined willful and wanton: “[ W ]illful and
wanton misconduct is made out only if the conduct alleged shows an intent to harm or, if
not that, such indifference to whether harm will result as to be the equivalent of a
willingness that it does.” Burnett, at 455. In Jennings v Southwood, 446 Mich 125; 521
NW2d 230 (1994), which construed willful as used in the Emergency Medical Services
Act, the court approved the Burnett definition with a refinement. The court said that willful
and wanton are distinct and logically inconsistent, so “willful and wanton” is to be read as
“willful or wanton.” Willful, as Burnett said, requires intent to harm while wanton means
the equivalent, reckless conduct without intent to harm but with indifference as to the result.

History

M Civ JI 14.11 was added September 1995.
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M Civ JI 14.12 Willful Misconduct - Definition

Willful misconduct means conduct or a failure to act that was intended to harm the plaintiff.
Note on Use

This instruction may be used in combination with M Civ JI 14.10 and 14.11 in cases arising
under the recreational use statute, Burnett v City of Adrian, 414 Mich 448; 326 NW2d 810
(1982); and the good samaritan act, Higgins v Detroit Osteopathic Hospital Corp, 154
Mich App 752; 398 NW2d 520 (1986). It should also be applicable to most other limited
tort liability statutes that employ the terms willful and wanton without defining them. See
comment to M Civ JI 14.10. M Civ JI 14.20, Emergency Medical Services Act—
Explanation, and M Civ JI 14.21, Emergency Medical Services Act—Burden of Proof,
provide a model for instructions combining one or more of the definitions in M Civ JI
14.10, 14.11, and 14.12.

The committee takes no position on the application of this instruction in a context other than
the statutes discussed in this comment and the comment to M Civ JI 14.10.

Comment

In Burnett, the Michigan Supreme Court defined willful and wanton: “[ W ]illful and
wanton misconduct is made out only if the conduct alleged shows an intent to harm or, if
not that, such indifference to whether harm will result as to be the equivalent of a
willingness that it does.” Burnett, at 455. In Jennings v Southwood, 446 Mich 125; 521
NW2d 230 (1994), which construed willful as used in the Emergency Medical Services
Act, the court approved the Burnett definition with a refinement. The court said that willful
and wanton are distinct and logically inconsistent, so “willful and wanton” is to be read as
“willful or wanton.” Willful, as Burnett said, requires intent to harm while wanton means
the equivalent, reckless conduct without intent to harm but with indifference as to the result.

History

M Civ JI 14.12 was added September 1995.
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M Civ JI1 14.20 Emergency Medical Services Act - Explanation

An emergency medical services worker acting in an emergency situation is liable for
injuries to a patient caused by the worker’s conduct or failure to act only if the conduct or
failure to act constitutes gross negligence or willful misconduct.

[ Insert M Civ JI 14.10 Gross Negligence—Definition ]

[ Insert M Civ JI 14.12 Willful Misconduct—Definition ]

Note on Use

The Emergency Medical Services Act applies only to emergencies. Knight v Limbert, 170
Mich App 410; 427 NW2d 637 (1988); Paviov v Community Emergency Medical Services,
Inc, 195 Mich App 711; 491 NW2d 874 (1992).
On the question of whether the Emergency Medical Services Act applies to governmental
units and their employees, see Malcolm v East Detroit, 437 Mich 132, 141 fn 9; 468 NW2d
479 (1991), and subsection (2) of MCL 333.20965.

Comment
MCL 333.20965. Jennings v Southwood, 446 Mich 125; 521 NW2d 230 (1994).

History

M Civ JI 14.20 was added January 1996.

Michigan Supreme Court Page 14-9



Michigan Model Civil Jury Instructions

M Civ JI1 14.21 Emergency Medical Services Act - Burden of Proof

The plaintiff has the burden of proof on each of the following:
that [ he / she ] was injured

that defendant’s conduct or failure to act constituted gross negligence or willful
misconduct

that the gross negligence or willful misconduct of the defendant was a proximate cause
of the injury to the plaintiff.

*(Your verdict will be for the plaintiff if you find that all of these have been proved.)
*(Your verdict will be for the defendant if you find that any one of these has not been proved.)
Note on Use
The Emergency Medical Services Act applies only to emergencies. Knight v Limbert, 170
Mich App 410; 427 NW2d 637 (1988); Paviov v Community Emergency Medical Services,
Inc, 195 Mich App 711;491 NW2d 874 (1992). If there are fact issues, such as the existence
of an emergency or whether defendant is one of the persons enumerated in the statute,
additional instructions on the alternative of ordinary negligence will have to be given.
*These paragraphs are not necessary if a special verdict form is used. These paragraphs
should not be used if comparative negligence is an issue in the case. If comparative
negligence is an issue, the court should use M Civ JI 11.01, Comparative Negligence—
Definition, and should incorporate the comparative negligence issue in this burden of proof
instruction. For guidance, see M Civ JI 16.02A Burden of Proof in Negligence Cases.
Comment
MCL 333.20965. Jennings v Southwood, 446 Mich 125; 521 NW2d 230 (1994).
History

M Civ JI 14.21 was added January 1996.
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M Civ JI 15.01 Definition of Proximate Cause

When I use the words “proximate cause” I mean first, that the negligent conduct must have
been a cause of plaintiff’s injury, and second, that the plaintiff’s injury must have been of
a type that is a natural and probable result of the negligent conduct.

Note on Use
This definition should accompany instructions which use the term “proximate cause.”

When a defendant presents evidence that the conduct of a person other than the plaintiff or
force was a proximate cause, M Civ JI 15.03 and the appropriate instruction from M Civ JI
15.04, 15.05 and 15.06 should be given in addition to this instruction.

Comment

Proximate cause, at the minimum, means a cause in fact relationship. Glinski v Szylling, 358
Mich 182; 99 NW2d 637 (1959). In addition, the causal connection between the
defendant’s conduct and the occurrence which produced the injury must have some
practical limitation, variously expressed in terms such as “natural,” “probable,” “direct,” or
“reasonably anticipated.” See Van Keulen & Winchester Lumber Co v Manistee & N R Co,
222 Mich 682; 193 NW 289 (1923); Woodyard v Barnett, 335 Mich 352; 56 NW2d 214
(1953); and Fisk v Powell, 349 Mich 604; 84 NW2d 736 (1957), all approved in Sutter v
Biggs, 377 Mich 80; 139 NW2d 684 (1966). The exact damages need not have been
foreseen so long as the results are a natural and probable consequence of the defendant’s
conduct. It is sufficient that the ordinary prudent person ought to have foreseen or
anticipated that damage might possibly occur. Luck v Gregory, 257 Mich 562; 241 NW 862
(1932); Clumfoot v St Clair Tunnel Co, 221 Mich 113; 190 NW 759 (1922). Proximate
cause “normally involves examining the foreseeability of consequences, and whether a
defendant should be held legally responsible for such consequences.” Skinner v Square D
Co, 445 Mich 153, 163 (1994).

History

M Civ JI 15.01 is arevision of SJI 15.01. Amended September 1980, October 1988, June 2010.
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M Civ JI 15.01A Definition of The Proximate Cause

When I use the words “the proximate cause” | mean first, that the negligence must have
been a cause of plaintiff’s injury, and second, that it was reasonably foreseeable that the
negligence could result in harm or injury to plaintiff, and third, that if there was more than
one negligent actor, the defendant’s negligence was the one most immediate, efficient, and
direct cause of the plaintiff’s injury. There is no special definition of what it means to be
the one most immediate, efficient, and direct proximate cause and its application is for your
judgment. However, to be the one most immediate, efficient, and direct proximate cause,
the defendant’s negligent act or omission does not need to be the last in time before the
plaintiff’s injury.

Proximate cause refers to negligent human conduct. Non-human and natural causes cannot
be considered to be a proximate cause of injury, although they can be considered in
determining whether the damages were reasonably foreseeable to the defendant. Only
negligent human acts or omissions can be the proximate cause of the injury.

Note on Use

Use only in determining a defendant’s entitlement to governmental immunity pursuant to
the Government Tort Liability Act (GTLA) or as otherwise required by statute.

History

M Civ JI 15.01A was added April 2019.
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M Civ JI 15.02 Definition of Proximately Contributed [ Instruction
Deleted |

History

Deleted September 1988.
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Chapter 15: Proximate Cause (NEGLIGENCE)

M Civ JI 15.03 More Than One Proximate Cause

There may be more than one proximate cause. To be a proximate cause, the claimed
negligence need not be the only cause nor the last cause. A cause may be proximate
although it and another cause act at the same time or in combination to produce the occurrence.

Note on Use

This instruction should be given as an introduction to M Civ JI 15.04, 15.05, or 15.06. The
instruction may also be given where the only possible additional proximate cause is the
conduct of the plaintiff.

The use note to the predecessor version of this instruction included the admonition that it
was not to be used if the only possible additional proximate cause was the conduct of the
plaintiff. The reason for that admonition was that there was a separate instruction on the
plaintiff’s conduct as a “proximate contributing cause,” M Civ JI 15.02 Definition of
Proximately Contributed. Several cases repeated this admonition. E.g., Stephens v Spiwak,
61 Mich App 647; 233 NW2d 124 (1975). In 1988, the Committee deleted M Civ JI 15.02
and made the instruction that defines proximate cause, M Civ JI 15.01, party-neutral by
eliminating the reference to the defendant’s negligent conduct. These changes make the
Stephens case obsolete and make the current version of M Civ JI 15.03 applicable even if
the only other possible additional proximate cause is the plaintiff’s conduct.

This instruction should not be given in a case against a government employee under the
employee exception to the governmental immunity act. Robinson v City of Detroit, 462
Mich 439; 613 NW2d 307 (2000) (overruling Dedes v Asch, 446 Mich 99; 521 NW2d 488
(1994)). See the Comment below.

Comment

There may be more than one proximate cause contributing to an injury; the defendant’s
negligence need not be the sole cause. Brishoy v Fibreboard Corp, 429 Mich 540; 418
NW2d 650 (1988); Barringer v Arnold, 358 Mich 594; 101 NW2d 365 (1960); Gleason v
Hanafin, 308 Mich 31; 13 NW2d 196 (1944). 1t is prejudicially erroneous for instructions
on proximate cause to refer to “the proximate cause” instead of “a proximate cause” in
cases in which it is an issue whether there was more than one proximate cause. Kirby v
Larson, 400 Mich 585, 600-607; 256 NW2d 400, 408-411 (1977).

Governmental employees are not individually liable under the motor vehicle exception

(MCL 691.1405) to the governmental immunity act unless their conduct constitutes the

proximate cause, that is, the one most immediate, efficient, and direct cause of the

plaintiff’s injury. Robinson (construing the employee provision of the act, MCL 691.1407(2)).
History

Amended December 1988.
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M Civ JI 15.04 Causation by Multiple Defendants

You may decide that the conduct of [ neither / none |, one or [ both / more ] of the
defendants was a proximate cause. If you decide that [ one / one or more ] of the defendants
was negligent and that such negligence was a proximate cause of the occurrence, it is not a
defense that the conduct of [ the / any ] other [ defendant / defendants | also may have been
a cause of the occurrence. Each defendant is entitled to separate consideration as to whether
[ his / or / her ] conduct was a proximate cause of the occurrence.

Note on Use
This instruction should be preceded by M Civ JI 15.03 and should be given when there is
an issue whether the conduct of each defendant was a proximate cause. The bracketed

alternatives should be selected according to whether there are two or more than two defendants.

Comment

See Banzhofv Roche, 228 Mich 36; 199 NW 607 (1924); Camp v Wilson, 258 Mich 38; 241
NW 844 (1932).
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M Civ JI 15.05 Intervening Negligence or Conduct of Person Not a
Party [ Instruction deleted ]

Note on Use
This instruction was deleted by the Committee June 1, 2003. The instruction was deleted
because the effect of nonparty fault is addressed in MCivJI 15.03 More Than One
Proximate Cause and 42.05 Allocation of Fault of Parties and Identified Nonparties.

History

M Civ JI 15.05 is a revision of SJI12d 15.05. Amended September 1980. Deleted June 1, 2003.
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M Civ JI1 15.06 Intervening Outside Force (Other Than Person)

If you decide that [ the defendant / one or more of the defendants | [ was / were | negligent
and that such negligence was a proximate cause of the occurrence, it is not a defense that
[ description of force ] also was a cause of this occurrence.

*(However, if you decide that the only proximate cause of the occurrence was [ description
of force ], then your verdict should be for the [ defendant / defendants ].)

Note on Use
M Civ JI 15.03 is the proper preface to this instruction.

*The paragraph in parentheses should be given only if there is evidence that the outside
force may have been the sole proximate cause.

In the blanks, insert a description of the force, as for example flood, fire or wind.
Comment

As to the possibility of more than one proximate cause and the liability of a single defendant
when more than one such cause existed, see authorities in Comments to M Civ JI 15.03 and
15.04. Defendant is relieved from liability if the outside force was the sole proximate cause
of the injury. See Tobin v Lake Shore & M S R Co, 192 Mich 549; 159 NW 389 (1916).
However, defendant is not relieved from liability where the outside force aggravates the
damage resulting from defendant’s negligent conduct. Lillibridge v McCann, 117 Mich 84;
75 NW 288 (1898).
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(Negligence)

M Civ JI 16.02 Burden of Proof in Negligence Cases on the Issues and Legal Effect Thereof
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M Civ JI 16.03 Burden of Proof in Negligence Cases on the Issues and Legal Effect Thereof,
Including the Issues of Contributory Negligence and Subsequent Negligence (Last Clear
Chance) or Intentional Misconduct [ Instruction Deleted ] .......cccovveeeieeviecceeesee e, 16-6

M Civ JI 16.04 Burden of Proof in Negligence Cases on Affirmative Defenses Other Than
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28, 1996) ittt ettt ettt be ettt e te e be et teetaeetaeetaeeraeereeareereenneeneans 16-14
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M Civ J1 16.01 Meaning of Burden of Proof [ Renumbered to M Civ ]I
8.01]

History

M Civ JI 16.01 was SJI 21.01. Amended October 1984. Renumbered to M Civ JI 8.01
November 1998.
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Chapter 16: Burden of Proof (NEGLIGENCE)

M Civ J1 16.02 Burden of Proof in Negligence Cases on the Issues and
Legal Effect Thereof [INSTRUCTION DELETED]

Comment

This instruction was deleted because it applied solely to lawsuits filed on or before March
28, 1996, when the 1996 Tort Reform legislation took effect.

History

M Civ JI 16.02 is a revision of SJI 21.02. Amended September 1980. Deleted January 2020.
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M Civ J1 16.02A Burden of Proof in Negligence Cases

The plaintiff has the burden of proving:

(a) that the defendant was negligent in one or more of the ways claimed by the plaintiff
*(as stated to you in these instructions)

(b) that the plaintiff [ was injured / sustained damage |

(c) that the negligence of the defendant was a proximate cause of the [ injuries /
damages ] to the plaintiff.

** Your verdict will be for the plaintiff if you decide that all of these have been proved.

** Your verdict will be for the defendant if you decide that any one of these has not been
proved.

1 (The defendant has the burden of proof on [ his / her ] claim that the plaintiff was
negligent in one or more of the ways claimed by the defendant *(as stated to you in these
instructions), and that such negligence was a proximate cause of the [ injuries / damages |
to the plaintiff.)

i (The defendant has the burden of proof on [ his / her | claim that [ name of nonparty ] was
negligent, and that the negligence of [ name of nonparty | was a proximate cause of the [
injuries / damages ] to the plaintiff.)

1 (If your verdict is for the plaintiff, then you must determine the percentage of fault for
each party or nonparty whose negligence was a proximate cause of plaintiff’s [ injuries /
damages ]. In determining the percentage of fault, you should consider the nature of the
conduct, and the extent to which each person’s conduct caused or contributed to plaintiff’s
[ injuries / damages |.

T (The Court will furnish a Special Verdict Form to assist you in your duties. Your answers
to the questions in the Special Verdict Form will provide the basis on which this case will
be resolved.)

Note on Use

*If the parties waive the court’s reading of the theories of the parties (see M Civ JI 7.01,
Theories of the Parties), the court should delete the phrase in parentheses.

**The two paragraphs beginning with the words “Your verdict” are not necessary if a
Special Verdict Form is used.

tThese three paragraphs should not be read to the jury if comparative negligence is not an
issue in the case.

1 This paragraph should only be used if defendant has identified a nonparty pursuant to
MCL 600.2957.

This instruction may have to be modified or other instructions given if fault, such as
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intentional conduct, is an issue in the case. By statutory definition, “fault” “includes an act,
an omission, conduct, including intentional conduct, a breach of warranty, or a breach of a
legal duty, or any conduct that could give rise to the imposition of strict liability, that is a
proximate cause of damage sustained by a party.” MCL 600.6304(8).

Comment
Comparative negligence should be applied in all common-law tort actions sounding in
negligence where defendant’s misconduct falls short of being intentional. Vining v Detroit,

162 Mich App 720; 413 NW2d 486 (1987), Iv den, 430 Mich 892 (1988).

When allocating fault in an action based on tort or another legal theory, the jury must
consider evidence of intentional conduct. MCL 600.6304.

M Civ JI 16.08 was renumbered to M Civ JI 16.02A and replaces M Civ JI 16.02, which
was deleted in January 2020 because it only applied to cases filed on or before March 28, 1996.

History

M Civ JI 16.08 was added June 1997. Amended March 1999. Amended January 2020
(renumbered to be this instruction).
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M Civ J1 16.03 Burden of Proof in Negligence Cases on the Issues and
Legal Effect Thereof, Including the Issues of Contributory
Negligence and Subsequent Negligence (Last Clear Chance) or
Intentional Misconduct [ Instruction Deleted |

Comment
The doctrine of last clear chance as a separate defense to contributory negligence has been
superseded by the adoption of pure comparative negligence. Petrove v Grand Trunk W R
Co (On Remand), 437 Mich 31; 464 NW2d 711 (1991). The remainder of the instruction is
no longer necessary.

History

M Civ JI 16.03 was a revision of SJI 21.02(A). Amended October 1988. Deleted August 1991.
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M Civ JI1 16.04 Burden of Proof in Negligence Cases on Affirmative
Defenses Other Than Contributory Negligence

In this case the defendant has asserted [ the affirmative defense that / certain affirmative
defenses that | [ concisely state affirmative defense(s) |.

The defendant has the burden of proving [ this defense / these defenses ].

Your verdict will be for the defendant if the defendant has proved [ that / any one of those
] affirmative defense(s).

Note on Use
This instruction is to be given if accord and satisfaction, release, or statute of limitations
that act as a complete bar to recovery are at issue. It may be used in conjunction with M
Civ JI 16.08 Burden of Proof in Negligence Cases (To Be Used in Cases Filed on or after
March 28, 1996) or, if applicable, M Civ JI 16.02A Burden of Proof in Negligence Cases.
History

M Civ JI 16.04 replaced SJI 21.03. Added September 1980. Amended January 2020.
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M Civ J1 16.05 Burden of Proof and Legal Effect Thereof in
Negligence Cases - Complaint and Counterclaim

In this action there is not only the claim of the plaintiff against the defendant, but also a
claim by the defendant against the plaintiff. This is known as a counterclaim.

Because there is a counterclaim in this case, you may reach one of four results:

First, your verdict may be for the plaintiff on [ his / her ] claim and against the defendant
on [ his / her | counterclaim.

Second, your verdict may be for the defendant on [ his / her ] counterclaim and against the
plaintiff on [ his / her ] claim.

Third, your verdict may be against both the plaintiff on [ his / her ] claim and the defendant
on [ his / her | counterclaim.

Fourth, your verdict may be for the plaintiff on [ his / her ] claim and for the defendant on
[ his / her ] counterclaim.

As to plaintiff’s claim, [ he / she | has the burden of proving:

(a) that the defendant was negligent in one or more of the ways claimed by the plaintiff
as stated to you in these instructions

(b) that the plaintiff [ was injured / sustained damages |

(c) that the negligence of the defendant was a proximate cause of the [ injuries /
damages ] to the plaintiff

Your verdict will be for the plaintiff on [ his / her ] claim, if the plaintiff has proved all of
those elements. Your verdict will be for the defendant if the plaintiff has failed to prove
any one of those elements.

T (The defendant has the burden of proving that the plaintiff was negligent in one or more
of the ways claimed by the defendant *(as stated to you in these instructions), and that such
negligence was a proximate cause of the [ injuries / damages ] to the plaintiff.)

1 (The defendant has the burden of proving that [ name of nonparty | was negligent, and
that the negligence of [ name of nonparty | was a proximate cause of the [ injuries / damages
] to the plaintift.)

1 (If your verdict is for the plaintiff, then you must determine the percentage of fault for
each party or nonparty whose negligence was a proximate cause of plaintiff’s [ injuries /
damages |]. In determining the percentage of fault, you should consider the nature of the
conduct, and the extent to which each person’s conduct caused or contributed to plaintiff’s
[ injuries / damages ].

As to the defendant’s counterclaim, [ he / she ] has the burden of proving:

(a) that the plaintiff was negligent in one or more of the ways claimed by the defendant
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as stated to you in these instructions
(b) that the defendant [ was injured / sustained damages |

(c) that the negligence of the plaintiff was a proximate cause of the [ injuries / damages
] to the defendant

Your verdict will be for the defendant on [ his / her ] counterclaim if the defendant has
proved all of those elements. Your verdict will be for the plaintiff if the defendant has failed
to prove any one of those elements.

T (The plaintiff has the burden of proving that the defendant was negligent in one or more
of the ways claimed by the plaintiff *(as stated to you in these instructions), and that such
negligence was a proximate cause of the [ injuries / damages ] to the defendant.)

1 (The plaintiff has the burden of proving that [ name of nonparty | was negligent, and that
the negligence of [ name of nonparty | was a proximate cause of the [ injuries / damages ]
to the defendant.)

1 (If your verdict is for the defendant, then you must determine the percentage of fault for
each party or nonparty whose negligence was a proximate cause of defendant’s [ injuries /
damages ]. In determining the percentage of fault, you should consider the nature of the
conduct, and the extent to which each person’s conduct caused or contributed to
defendant’s [ injuries / damages ].)

Note on Use

This instruction is for the negligence case in which either the plaintiff or the defendant or
both may recover.

It should be given with M Civ JI 8.01, which defines burden of proof.

If the case involves an affirmative defense, or a third-party complaint, use M Civ JI 16.04
or 16.06 together with this instruction.

To make this instruction more understandable, the Court may refer to the parties by name.

1 (The defendant has the burden of proof on [ his / her ] claim that the plaintiff was
negligent in one or more of the ways claimed by the defendant *(as stated to you in these
instructions), and that such negligence was a proximate cause of the [ injuries / damages ]
to the plaintiff.)

1 (The defendant has the burden of proof on [ his / her | claim that [ name of nonparty ] was
negligent, and that the negligence of [ name of nonparty ] was a proximate cause of the |
injuries / damages | to the plaintiff.)

T (If your verdict is for the plaintiff, then you must determine the percentage of fault for
each party or nonparty whose negligence was a proximate cause of plaintiff’s [ injuries /
damages ]. In determining the percentage of fault, you should consider the nature of the
conduct, and the extent to which each person’s conduct caused or contributed to plaintiff’s
[ injuries / damages ].
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Comment
The 2013 amendment changed “proximate contributing cause” to “proximate cause” in two
places. The new paragraphs addressing the defendant’s burden of proof are taken from M
CivJI 16.08, now M Civ JI 16.02A.
History

M Civ JI 16.05 is a revision of SJI 21.04. Amended September 1980. Amended May 2013.
Amended January 2020.
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M Civ J1 16.06 Burden of Proof and Legal Effect Thereof in
Negligence Cases - Third-Party Complaint - Contribution Only

In addition to the claim of the plaintiff, [ name of plaintiff ], there is also a claim by the
defendant, [ name of defendant . This is called a third-party complaint and the defendant,
[ name of defendant |, is called the third-party plaintiff and [ name ] is called the third-party
defendant.

[ Name of third-party plaintiff | has the burden of proving:

(a) that [ name of third-party defendant | was negligent in one or more of the ways
claimed by [ name of third-party plaintiff ] as stated to you in these instructions

(b) that the negligence of [ name of third-party defendant | was a proximate cause of
the [ injuries / damages ] to the plaintiff, [ name of plaintiff']

[ Name of third-party defendant | has the burden of proving that the plaintiff, [ name of
plaintiff ], was negligent in one or more of the ways claimed by [ name of third-party
defendant | as stated to you in these instructions; and that such negligence was a proximate
contributing cause of the [ injuries / damages ] to the plaintiff, [ name of plaintiff].

If your verdict is for the plaintiff, [ name of plaintiff'], against the defendant, [ name of
defendant ], then your verdict will be for [ name of third-party plaintiff' | if [ name of third-
party defendant | was negligent, and such negligence was a proximate cause of plaintiff [
name of plaintiff |’s [ injuries / damages ].

If your verdict is for the defendant, [ name of defendant |, then your verdict must also be
for [ name of third-party defendant .

Even if your verdict is against the defendant, [ name of defendant ], your verdict will be for
[ name of third-party defendant ] if [ he / she ] was not negligent, or, if negligent, such
negligence was not a proximate cause of plaintiff [ name of plaintiff |’s [ injuries / damages ].

Comment
For rights to contribution among persons jointly liable in tort, see MCL 600.2925a—.2925d.

In late 1995, the Michigan legislature abrogated joint liability in most cases and thereby
eliminated most actions for contribution among tortfeasors:

Except as provided in section 6304, in an action based on tort or another legal theory
seeking damages for personal injury, property damage, or wrongful death, the liability
of each defendant for damages is several only and is not joint. However, this section
does not abolish an employer’s vicarious liability for an act or omission of the
employer’s employee. MCL 600.2956.

Section 6304 created two exceptions to the abolishment of joint liability. MCL
600.6304(4). The first exception applies to medical malpractice actions. In medical
malpractice actions in which the plaintiff is determined to be without fault, liability of
defendants is joint and several. MCL 600.6304(6)(a). In medical malpractice actions
in which the plaintiff is determined to have fault, a mechanism for allocating
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uncollectable amounts to certain defendants is provided. MCL 600.6304(6)(b),
6304(7). The second exception to the abrogation of joint liability is for defendants who
have been found liable for an act or omission that also constitutes one of the
enumerated crimes for which the defendant was convicted. MCL 600.6312.

M Civ JI 16.06 was SJI 21.05. Amended January 2020.
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M Civ JI 16.07 Evenly Balanced Evidence [ Recommend No
Instruction |

Comment

The committee recommends that no instruction on “evenly balanced evidence” be given.
An “evenly balanced evidence” instruction is unnecessary, since the jury will be instructed
on the burden of proof. See M Civ JI 8.01 Meaning of Burden of Proof. Not only is such an
instruction unnecessary, but it may be prejudicial error in certain circumstances. See
Krisher v Duff, 331 Mich 699; 50 NW2d 332 (1951); cf. Hale v Knapp, 134 Mich 622; 96
NW 1060 (1903).

History

M Civ JI 16.07 was SJI 21.06.
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M Civ JI1 16.08 Burden of Proof in Negligence Cases (To Be Used in
Cases Filed on or After March 28, 1996)

This instruction was renamed and renumbered to be M Civ JI 16.02A.
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(Negligence)

M Civ JI 17.01 Admitted Liability......ccccooieieiiniiiiii 17-2
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M Civ JI1 17.01 Admitted Liability

The defendant has admitted that [ he / she ] is liable to the plaintiff for any [ injury /
damages ] which [ he / she ] caused. You are to decide only *(what [ injuries / damages ]
were caused by defendant and) the amount to be awarded to the plaintiff for such [ injury /
damages |.

Note on Use
*The phrase in parentheses should be used only if there is an issue whether some or all of
the damages were caused by the defendant. The wording of the instruction should be
modified when defendant’s liability is vicarious.

Comment
The jury should not be permitted to consider the question of liability where it has been
admitted. It is reversible error to submit any issue to the jury which has not been questioned
or has been admitted. Richardson v Coddington, 45 Mich 338; 7 NW 903 (1881); Holbert
v Staniak, 359 Mich 283; 102 NW2d 186 (1960).

History

M Civ JI 17.01 was SJI 23.01.
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Michigan Model Civil Jury Instructions

M Civ JI 19.01 Invitee, Licensee, Trespasser - Definitions
(Relationship Disputed)

To determine the duty owed to plaintiff, you must first determine whether plaintiff was an
[ invitee / or / licensee / or / trespasser |.

*(An invitee is a person who is invited to enter or remain on [ land / premises / a place of
business | for a commercial benefit to the possessor of the [ land / premises / place of
business | or for a purpose directly or indirectly connected with business dealings with the
possessor. An invitation may be either express or implied.)

*(A licensee is a person who is invited to enter or remain on [ land / premises / a place of
business | for any purpose other than a business or commercial one with the express or
implied permission of the owner or person in control of the [ land / premises / place of
business |. A social guest is a licensee, not an invitee.)

*(A trespasser is a person who goes upon the [ land / premises / place of business | of
another without an express or implied invitation, for his or her own purposes, and not in the
performance of any duty to the owner. It is not necessary that in making such an entry the
trespasser have an unlawful intent.)

Note on Use

*These definitions should be given only if there is a factual issue as to the legal status of
the plaintiff as invitee, licensee, or trespasser. If the factual issue pertains to two, but not all
three, of the categories, only the applicable two paragraphs of this instruction should be
given. The jury should then be instructed that once it decides on the legal status of the
plaintiff, according to this instruction, it should apply the corresponding instruction on duty.

This instruction and the other instructions in this chapter are not intended for use in cases
in which liability is limited by statute. See MCL 324.73301, which provides that an owner,
tenant or lessee of land is liable only for gross negligence or willful and wanton misconduct
that causes injuries to a person who is on the land for outdoor recreational purposes without
having paid a valuable consideration. The predecessor statute, MCL 300.201, was held to
apply to large tracts of undeveloped land suitable for outdoor recreational uses, but not to
urban, suburban, and subdivided lands. Wymer v Holmes, 429 Mich 66; 412 NW2d 213 (1987).

Comment

See Wymer; Preston v Sleziak, 383 Mich 442; 175 NW2d 759 (1970); Perl v Cohodas,
Peterson, Paoli, Nast Co, 295 Mich 325; 294 NW 697 (1940); Cox v Hayes, 34 Mich App
527; 192 NW2d 68 (1971). Social guests are licensees. Preston.

Persons who are on church premises for religious activities and not a commercial purpose
are licensees. Stitt v Holland Abundant Life Fellowship, 462 Mich 591; 614 NW2d 88
(2000). Stitt overruled Preston insofar as Preston might be read as adopting the public
invitee portion of the definition of “invitee” in Restatement (Second) of Torts §332, at 176.

History

M Civ JI 19.01 was added January 1982. Amended September 1982, October 2001.
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Chapter 19: Premises Liability (NEGLIGENCE)

M Civ JI 19.02 Possessor of Land - Definition

A “possessor” is defined as—
(a) a person who is in occupation of the land with intent to control it; or

(b) a person who has been in occupation of land with intent to control it, if no other
person has subsequently occupied it with intent to control it; or

(c) aperson who is entitled to immediate occupation of the land, if no other person
is in possession as I have just explained.

Note on Use
This instruction should be given if there is a dispute as to who had possession of the land.
Orel v Uni-Rak Sales Co, 454 Mich 564; 563 NW2d 241 (1997). If it is not an issue, this
instruction should not be given. Orel.

Comment
See Merritt v Nickelson, 407 Mich 544; 287 NW2d 178 (1980).
A mortgagee not in actual possession and control of the premises during the mortgage
foreclosure redemption period is not considered a possessor. Kubczak v Chemical Bank &
Trust Co, 456 Mich 653; 575 NW2d 745 (1998).

History

M Civ JI 19.02 was added January 1982.
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Michigan Model Civil Jury Instructions

M Civ JI 19.03 Duty of Possessor of Land, Premises, or Place of
Business to Invitee

(a) A possessor of land has a duty to exercise reasonable care to protect an invitee from an
unreasonable risk of harm caused by a dangerous condition of the land that was known to
the possessor or that should have been known to the possessor in the exercise of ordinary care.

*(In determining whether the possessor should know of the condition, you should consider
the character of the condition and whether the condition existed for a sufficient length of
time that a possessor exercising ordinary care would discover the condition.)

Notes on Use

*This paragraph should be used only if there is an issue of constructive notice or inspection.
This paragraph should not be used where the possessor has created the condition.
Berryman v Kmart Corp, 193 Mich App 88, 93 (1992).

Comments
See Kandil-Elsayed v F & E Oil, Inc, 512 Mich 95 (2023).
On the subject of constructive notice, see Clark v Kmart Corp, 465 Mich 416, 419 (2001)
and Banks v Exxon Mobil Corporation, 477 Mich 983, 983-984 (2007); on the subject of
inspection, James v Alberts, 464 Mich 12, 19-20 (2001).

On the subject of liability to invitees injured by the criminal acts of third parties, see
MacDonald v PKT, Inc, 464 Mich 322 (2001).

History

M Civ JI 19.03 was added January 1982. Amended January 1994, June 2003, March 2005,
December 2005, January 2024.
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Chapter 19: Premises Liability (NEGLIGENCE)

M Civ JI 19.04 Duty of Plaintiff to Use Ordinary Care in Self-Service
Store or Store Displaying Goods [ Instruction Deleted |

History
M Civ JI 19.04 was added January 1982.

This instruction was deleted by the Committee April 1, 2004. The instruction was deleted
because the Committee believes it did not accurately state the law.
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Michigan Model Civil Jury Instructions

M Civ JI 19.05 Duty of Possessor of Land, Premises, or Place of
Business to a Business Invitee Regarding the Natural Accumulation
of Ice and Snow

A possessor owes an invitee the duty to use reasonable care to protect against hazards
arising from a natural accumulation of ice and snow on the property. The duty requires the
possessor to take reasonable measures within a reasonable time after an accumulation of ice
and snow to diminish the hazard of the injury to the invitee.

Comments

This instruction was deleted in 2004 because it was found to be inaccurate by the Michigan
Supreme Court in Mann v Shusteric Enterprises, Inc, 470 Mich 320 (2004). The instruction
was revised and added in 2024 in response to the Supreme Court’s opinion in Kandil-
Elsayed v F & E Oil, Inc, 512 Mich 95, 149-150 (2023) (citing Quinlivan v Great Atlantic
& Pacific Tea Co, Inc, 395 Mich 244,248, 261 (1975)).

History

M Civ JI 1M Civ JI 19.05 was added January 1982, deleted September 2004, and added
January 2024.
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Chapter 19: Premises Liability (NEGLIGENCE)

M Civ JI 19.06 Duty of Possessor of Land, Premises, or Place of
Business to Licensee

A possessor of [ land / premises / a place of business ] is liable for physical harm caused to
a licensee by a condition on the [ land / premises / place of business ] if, but only if —

(a) the possessor knew or should have known of the condition and should have realized
that it involved an unreasonable risk of harm to the licensee, and should have expected
that [ he / she | would not discover or realize the danger; and

(b) the possessor failed to warn the licensee of the danger; and
(c) the licensee did not know or have reason to know of the danger.
Note on Use

If there is no dispute as to the legal status of the plaintiff as a licensee, the plaintiff’s name
should be substituted for the term “licensee” in this instruction.

If there is a factual question as to the legal status of the plaintiff as invitee, licensee, or
trespasser, M Civ JI 19.01 should be given.

Comment

See Preston v Sleziak, 383 Mich 442; 175 NW2d 759 (1970). Stitt v Holland Abundant Life
Fellowship, 462 Mich 591; 614 NW2d 88 (2000), overruled Preston only insofar as
Preston might be read as adopting the public invitee portion of the definition of “invitee”
in the Restatement Torts, 2d, § 332, p 176.

While a possessor owes no duty to pedestrians regarding the natural accumulations of ice
and snow on public sidewalks abutting the possessor’s land, this rule does not change the
duty owed by a possessor to a licensee on the possessor’s private premises. Altairi v Alhaj,
235 Mich App 626; 599 NW2d 537 (1999), lv den, 461 Mich 1021; 611 NW2d 797 (2000).

In Burnett v Bruner, 247 Mich App 365 (2001), the Court of Appeals held that it was
reversible error for the trial court to give an instruction to the jury modeled after an earlier
version of M Civ JI 19.06. The Court held that a landowner only owes his or her licensees
a duty to warn and does not owe a duty to inspect or repair the premises. The amendment
deletes the offending provision from subpart (b). Therefore, it is not necessary to include
the supplemental instruction sought by the defendant in Burnett.

History

M Civ JI 19.06 was added January 1982. Amended June 2006.
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Michigan Model Civil Jury Instructions

M Civ JI 19.07 Duty of Possessor of Land, Premises, or Place of
Business to Trespasser

[ Because plaintiff was a trespasser on defendant’s ( land / premises / place of business ) ]
/ If you find that plaintiff was a trespasser on defendant’s [ land / premises / place of
business ], then defendant had a duty to plaintiff only if you find that one or more of the
following circumstances existed:
(1) Defendant injured the plaintiff by willful and wanton misconduct, or
(2) Defendant was aware or in the exercise of ordinary care should have known, of
plaintiff’s presence on the [ land / premises / place of business ], but [ he / she / it ] failed
to use ordinary care to prevent injury to plaintiff arising from defendant’s active negligence, or
(3) Defendant knew, or should have known from facts within [ his / her / its | knowledge,
that trespassers constantly intrude on a limited area of [ his / her / its ] [ land / premises /
place of business | and plaintiff was harmed because:

(a) Defendant carried on an activity in that limited area,

(b) that involved a risk of death or serious bodily harm, and

(¢) [ he / she /it ] failed to use reasonable care for the trespasser’s safety.
If you find that one or more of these circumstances existed, then defendant had a duty to
exercise reasonable care to put the land in a condition reasonably safe for plaintiff or to
carry on activities on the land so as not to endanger trespassers.

Note on Use

If there is a factual question as to the legal status of the plaintiff as invitee, licensee, or
trespasser, M Civ JI 19.01 should be given.

M Civ JI 19.01 defines “trespasser”; M Civ JI 14.11 defines “wanton misconduct”; 14.12
defines “willful misconduct.”

“Active negligence” is not yet defined in MCL 554.583(2)(b) and since this statute has not
yet been subject to judicial interpretation, the committee is not providing a definition.

This instruction may apply to a child trespasser who claims injury due to a non-artificial
condition. See M Civ JI 19.07A.

This instruction does not affect the applicability of any instructions for immunities or
defenses to which the defendant-possessor is otherwise entitled under statute or common
law. See MCL 554.583(3).

Comment

See Blakeley v White Star Line, 154 Mich 635; 118 NW 482 (1908); MCL 554.583
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Chapter 19: Premises Liability (NEGLIGENCE)

History

M Civ JI 19.07 was added January 1982. Amended November 2015.
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Michigan Model Civil Jury Instructions

M Civ JI 19.07A Duty of Possessor of Land, Premises, or Place of
Business to Child Trespasser for Artificial Conditions

[ Because plaintiff was a child trespasser / If you find that plaintiff was a child trespasser ],
defendant had a duty to plaintiff only if you find that all of the following circumstances exist:

(1) Plaintiff was injured by an artificial condition on defendant’s [ land / premises / place
of business ],

(2) Defendant knew or had reason to know that a child would be likely to trespass on the
place where the condition existed,

(3) Defendant knew or had reason to know about the condition and realized or should have
realized that it would involve an unreasonable risk of death or serious bodily harm to a child,

(4) Plaintiff, because of [ his / her ] youth, did not discover the condition or realize the risk
involved in meddling with it or coming within the area made dangerous by it,

(5) The usefulness to defendant of maintaining the condition and the burden of eliminating
the danger were slight as compared with the risk to the child, and

(6) Defendant failed to exercise reasonable care to eliminate the danger or otherwise protect
the child.

If you find that all of these circumstances existed, then defendant had a duty to exercise
reasonable care to put the land in a condition reasonably safe for plaintiff or to carry on
activities on the land so as not to endanger child trespassers.

Note on Use

If a child trespasser does not claim injury due to an artificial condition, then M Civ JI
19.07A is inapplicable. In such a case, M Civ JI 19.07 may be given.

This instruction does not affect the applicability of any instructions for immunities or
defenses to which the defendant-possessor is otherwise entitled under statute or common
law. See MCL 554.583(3).
M Civ JI 19.01 defines “trespasser.”

History

Added November 2015.
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Chapter 19: Premises Liability (NEGLIGENCE)

M Civ JI 19.08 Duty of Possessor of Land, Premises, or Place of
Business to Trespasser Whose Presence Is Known or Should Have
Been Known to Possessor [ Instruction Deleted |

This instruction was deleted because it was subsumed in the amended M Civ JI 19.07.
History

M Civ JI 19.08 was added January 1982. Deleted November 2015.
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Michigan Model Civil Jury Instructions

M Civ JI 19.09 Duty of Possessor of Land, Premises, or Place of
Business to Persons Traveling along Adjacent Street or Way

A possessor of [ land / premises / a place of business | has a duty to exercise ordinary care
in maintaining [ his/ her | premises in a reasonably safe condition in order to prevent injury
to persons traveling along an adjacent [ street / or / sidewalk / or other / public way ].

Comment

See Parsons v E I Du Pont De Nemours Powder Co, 198 Mich 409; 164 NW 413 (1917);
Grimes v King, 311 Mich 399; 18 NW2d 870 (1945).

Generally, the law imposes no duty on a possessor of land to maintain or improve the
condition of an adjacent street, sidewalk, or other public way. Mendyk v Michigan
Employment Security Commission, 94 Mich App 425; 288 NW2d 643 (1979). This
instruction pertains only to the duty of the possessor to maintain his or her own land so as
not to injure users of the abutting street, sidewalk, or public way.

History

M Civ JI 19.09 was added January 1982.
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Chapter 19: Premises Liability (NEGLIGENCE)

M Civ J1 19.10 Nondelegable Duty of Possessor or Occupier of Land,
Premises, or Place of Business

A possessor or occupier of [ land / premises / a place of business | who owes a duty to
[ name of plaintiff | may not delegate that responsibility to another and thus avoid liability.

Note on Use

This instruction should be given if an issue is raised at the trial that the occupier or
possessor of property has attempted to delegate the duty regarding the premises by either a
lease arrangement, a contract, or the employment of an independent contractor.

Comment

See McCord v United States Gypsum Co, 5 Mich App 126; 145 NW2d 841 (1966), lv den,
379 Mich 759 (1967), citing with approval Prosser, Handbook of the Law of Torts (2d ed),
§ 61, p404, and Bradley v Burdick Hotel Co, 306 Mich 600; 11 NW2d 257 (1943). See also
Quinlivan v Great Atlantic & Pacific Tea Co, 395 Mich 244; 235 NW2d 732 (1975);
Misiulis v Milbrand Maintenance Corp, 52 Mich App 494; 218 NW2d 68 (1974).

History

M Civ JI 19.10 was added January 1982.
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Michigan Model Civil Jury Instructions

M Civ J1 19.11 Landlord’s Nondelegable Duty for Negligent Repairs
Made by an Independent Contractor

A landlord, [ name of landlord ], undertaking to make repairs on the leased premises may
not delegate his or her duty to another and avoid liability for injuries occurring on the leased
premises, but remains responsible to the [ tenant / tenant’s invitees |, [ name of tenant /
names of tenant’s invitees |, for negligence of the independent contractor in undertaking or
making the repairs.

Note on Use
This instruction should be given if a dangerous condition is brought about as the result of a
negligent act of an independent contractor making repairs on the premises. It does not
matter whether the repairs are being undertaken pursuant to a lease or other agreement, or
gratuitously.

Comment

This instruction is supported by Misiulis v Milbrand Maintenance Corp, 52 Mich App 494;
218 NW2d 68 (1974).

History

M Civ JI 19.11 was added January 1982.
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Michigan Model Civil Jury Instructions

M Civ JI 25.01 Definition of Proximate Cause - Warranty

When I use the words “proximate cause” I mean first, that the failure of the product to
conform to the warranty must have been a cause of plaintiff’s injury, and second, that the
occurrence which is claimed to have produced plaintiff’s injury must have been of a type
that is a natural and probable result of the failure of the product to conform to the warranty.

Note on Use

This definition should accompany the warranty instruction(s) concerning burden of proof
(M Civ JI 25.12 for express warranty and M Civ JI 25.22 for implied warranty).

In a products liability case where a negligence count is also included, the negligence
instruction should be given separately as explained in the Introduction to this Section.

When a defendant presents evidence that the conduct of another person (other than the
plaintiff) or another force was a proximate cause, M Civ JI 25.02 and the appropriate
instruction from M Civ JI 25.03 and M Civ JI 25.04 should be given in addition to this
instruction.

Comment
See Comment under M Civ JI 15.01.
There must be a causal connection between the breach of warranty and the injury or
damages. In order to describe the required causal relationship (and to state the outer limits
of liability based on simple causation), it is proper to use the term and concept of proximate
cause. See Heckel v American Coupling Corp, 384 Mich 19; 179 NW2d 381 (1970).
The October 2011 amendment made the instruction consistent with MCJI 15.01.

History

Amended December 1988, October 2011.
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Chapter 25: Products Liability

M Civ JI 25.02 More Than One Proximate Cause - Warranty

There may be more than one proximate cause. A cause may be proximate although it and
another cause act at the same time or in combination to produce the occurrence. To be a
proximate cause, the claimed [ failure / failures ] of the [ product / products ] to meet the
warranty need not be the only cause nor the last cause.

Note on Use
This instruction should be given as an introduction to M Civ JI 25.03 or M Civ JI 25.04, as
appropriate, when there is an issue whether the breach of warranty by each defendant was

a proximate cause or where there is evidence that acts of a person not a party or an outside
force constituted a proximate cause of the injury or damages suffered by plaintiff.
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Michigan Model Civil Jury Instructions

M Civ JI 25.03 Causation - Multiple Defendants with Warranty and
Negligence Counts

Each defendant is entitled to separate consideration as to whether [ [ his / her ] conduct/ or
/ the failure of [ his / her | product to meet the warranty | was a proximate cause of the
occurrence. If you decide that a defendant [ was negligent / or / failed to meet the warranty |
and that such [ negligence / or / failure ] was a proximate cause of the occurrence, it is not
a defense that another [ defendant / or / defendant’s product ] also may have been a cause
of the occurrence.

Note on Use
M Civ JI 25.03 or M Civ JI 25.04, as appropriate, should be given when there is an issue
whether each defendant’s breach of warranty or conduct was a proximate cause. The

appropriate bracketed alternatives must be selected.

This instruction should be preceded by M Civ JI 25.02.
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Chapter 25: Products Liability

M Civ ]I 25.04 Causation - Multiple Defendants with Warranty Counts
Only

If you decide that [ one / one or more ] of the products failed to meet the warranty and that
such failure was a proximate cause of the occurrence, it is not a defense that [ the other /
another ] defendant’s product also may have been a cause of the occurrence.

Note on Use
See Note on Use to M Civ JI 25.03.

History

M Civ JI 25.04 is a revision of SJI 25.03(A).
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Michigan Model Civil Jury Instructions

M Civ JI 25.11 Express Warranty - Definition

An express warranty is a representation or statement, made in writing, orally or by any other
means, by a [ manufacturer / seller ], that his or her product has certain characteristics or
will meet certain standards.

*(An expression of opinion which cannot reasonably be believed or relied upon is sales talk
or trade puffing and is not a representation or statement of an express warranty.)

Note on Use

The description of the warrantor can be adapted to describe him or her accurately under the
facts of the case; e.g., “contractor” or “lessor” may be more appropriate than
“manufacturer” or “seller.”

*The paragraph in parentheses should be used only when there is a dispute whether a
statement is an express warranty or mere sales talk.

Comment

Some Michigan decisions involving express warranties are Bahlman v Hudson Motor Car
Co, 290 Mich 683; 288 NW 309 (1939); Curby v Mastenbrook, 288 Mich 676; 286 NW
123 (1939); Dvoracek v Goldstein, 311 Mich 680; 19 NW2d 333 (1945); Worden v Peck,
245 Mich 237; 222 NW 101 (1928); and Hansen v Firestone Tire & Rubber Co, 276 F2d
254 (CA 6, 1960). The Uniform Commercial Code definition of an express warranty is
found in MCL 440.2313.

The distinction between an express warranty and trade puffing has not been articulated
clearly by Michigan courts. It has been said, however, that statements which are not
reasonable to believe are trade puffing and sales talk. Hayes Construction Co v Silverthorn,
343 Mich 421; 72 NW2d 190 (1955). If there is a dispute on this point, the existence of an
express warranty normally will be a jury issue. Nevertheless, the Court in some cases may
be required to decide that question as a matter of law. See Worth v McConnell, 42 Mich
473; 4 NW 198 (1880); Goodspeed v MacNaughton, Greenawalt & Co, 288 Mich 1; 284
NW 621 (1939).

A question about reliance also may arise in defining an express warranty. Several cases
suggest that Michigan follows the traditional rule and requires reliance by the injured party
for recovery on an express warranty. See Kepling v Schleuter Manufacturing Co, 378 F2d
5 (CA 6, 1967); Curby v Mastenbrook, 288 Mich 676; 286 NW 123 (1939); May v Otto,
236 Mich 540; 211 NW 64 (1926); Barron v Probert, 230 Mich 313; 202 NW 941 (1925).
Although the Uniform Sales Act, in effect at the time of these decisions, has been repealed,
not all of these cases fell under that act. The Uniform Commercial Code, MCL 440.2318,
indicates that an express warranty extends to any natural person in the family or household
or to a guest of the purchaser under certain circumstances. The extent to which reliance is
still required in cases under and outside of the Uniform Commercial Code is not known.
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Chapter 25: Products Liability

M Civ JI 25.12 Express Warranty - Burden of Proof

The plaintiff has the burden of proving:

(a) that the defendant expressly warranted the product in one or more of the ways
claimed by the plaintiff

(b) that the [ plaintiff/ plaintiff’s decedent ] [ relied upon / or / was protected by ] the
warranty

(c) that the product [ description of alleged failure to meet express warranty |

(d) that the product [ description of alleged failure to meet express warranty | at the
time it left defendant’s control

(e) that the [ plaintiff / plaintiff’s decedent ] [ was injured / sustained damage ]

(f) thatthe[ description of alleged failure to meet express warranty | was a proximate
cause of the [ injuries / damages | to [ plaintiff / plaintiff’s decedent ].

Your verdict will be for the plaintiff if the plaintiff has proved all of those elements.

Your verdict will be for the defendant if the plaintift has failed to prove any one of those
elements.

Note on Use
In choosing between the alternatives of b, the Court shall be guided by MCL 440.2318.

For cases filed on or after March 28, 1996, if comparative fault or comparative negligence
are at issue, M Civ JI 25.45 should be used. MCL 600.6304.

Comment

Under prior law, there was an issue as to the applicability of comparative negligence in
cases involving breach of express warranty. See /n re Certified Questions (Karl v Bryant
Air Conditioning Co), 416 Mich 558; 331 NW2d 456 (1982). 1995 PA 249 makes
comparative fault the standard for all cases based on tort or another legal theory filed on or
after March 28, 1996, which would include cases involving breach of express warranty.
MCL 600.2957.

History

M Civ JI 25.12 was SJI 25.13. Amended October 1993. Amended January 2020.
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M Civ JI 25.21 Implied Warranty - Definition

When I use the words “implied warranty,” I mean a duty imposed by law which requires
that the manufacturer’s product be reasonably fit for the [ purpose / purposes | and [ use /
uses | intended or reasonably foreseeable by the manufacturer.

Note on Use

This instruction should not be used in an action against a manufacturer for an alleged defect
in the design of its product. Prentis v Yale Manufacturing Co, 421 Mich 670; 365 NW2d
176 (1984). Additionally, because breach of implied warranty is not a separate theory upon
which to bring a products liability action against a non-manufacturing seller, a separate
negligence or express warranty instruction will be needed to address such a claim. Curry v
Meijer, Inc., 286 Mich App 586 (2009).

Another term may be substituted for “manufacturer” when more appropriate to the facts of
the case. In addition, the term “product” may be replaced by a more descriptive word.

Since an implied warranty is a duty imposed by law, the Court, not the jury, determines
whether a warranty is implied under the circumstances. Nevertheless, if there is a dispute
over one of the factual requirements for imposing an implied warranty, that issue must be
given to the jury with appropriate instructions.

Cases involving the implied warranty of merchantability or fitness for a particular purpose
arising out of a commercial transaction may dictate modification of this instruction to
accurately reflect the statutory description of those warranties.

Comment

Michigan cases defining an implied warranty and discussing its existence are Piercefield v
Remington Arms Co, 375 Mich 85; 133 NW2d 129 (1965); Spence v Three Rivers Builders
& Masonry Supply Inc, 353 Mich 120; 90 NW2d 873 (1958); Manzoni v Detroit Coca-Cola
Bottling Co,363 Mich 235; 109 NW2d 918 (1961); and Hill v Harbor Steel & Supply Corp,
374 Mich 194; 132 NW2d 54 (1965).

There are statutory implied warranties. See, e.g., MCL 440.2314. A warranty also may be
implied under the common law. The dimensions of the common law implied warranty and
the circumstances under which it exists are not necessarily the same as statutory implied
warranties.

Whether the sale of secondhand goods carries an implied warranty is not clear in Michigan.
See Hysko v Morawski, 230 Mich 221; 202 NW 923 (1925); Bayer v Winton Motor Car Co,
194 Mich 222; 160 NW 642 (1916); Kaufman v Katz, 356 Mich 354; 97 NW2d 56 (1959).
Comment 3 to MCL 440.2314 (by the American Law Institute and the National Conference
of Commissioners on Uniform State Laws) states that “the sale of second-hand goods,
however, involves only such obligation as is appropriate to such goods....”

The parties to a transaction may negate an implied warranty with proper language showing
that intention. See Richardson v Messina, 361 Mich 364; 105 NW2d 153 (1960); and
Parsonson v Construction Equipment Co, 18 Mich App 87; 170 NW2d 479 (1969), the
latter case being a sale of equipment in an “as is” condition. See also MCL 440.2316 for
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exclusion or modification of warranties in commercial transactions.
History

Amended June 2011.
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M Civ JI 25.22 Implied Warranty - Burden of Proof

The plaintiff has the burden of proving:

(a) that the [ name of product | was not reasonably fit for the [ use/ uses ] or [ purpose
/ purposes | anticipated or reasonably foreseeable by the defendant, in one or more of
the ways claimed by the plaintiff

(b) that the [ name of product ] was not reasonably fit for the [ use/ uses ] or [ purpose

/ purposes | anticipated or reasonably foreseeable by the defendant at the time it left the
defendant’s control

(c) that [ plaintiff/ plaintiff’s decedent ] [ was injured / sustained damage ]

(d) that the [ description of claimed defect | was a proximate cause of the [ injuries /
damages ] to [ plaintiff / plaintiff’s decedent ].

*(Your verdict will be for the plaintiff if the plaintiff has proved all of those elements.)

*(Your verdict will be for the defendant if the plaintiff has failed to prove any one of those
elements.)

Note on Use

This instruction should not be used in an action against a manufacturer for an alleged defect
in the design of its product. Prentis v Yale Manufacturing Co, 421 Mich 670; 365 NW2d
176 (1984). Additionally, this instruction should not be used in an action against a non-
manufacturing seller because breach of implied warranty is not a separate theory upon
which to bring such an action. Curry v Meijer, Inc., 286 Mich App 586 (2009).

*These paragraphs are not necessary if a Special Verdict Form is used.

For cases filed on or after March 28, 1996, if comparative fault or comparative negligence
are at issue, M Civ JI 25.45 should be used. MCL 600.6304.

Comment

For the quantum of proof required to demonstrate a defect see Bronson v J L Hudson Co,
376 Mich 98; 135 NW2d 388 (1966); Hertzler v Manshum, 228 Mich 416; 200 NW 155
(1924); Accetola v Hood, 7 Mich App 83; 151 NW2d 210 (1967); Martel v Duffy-Mott
Corp, 15 Mich App 67; 166 NW2d 541 (1968); and Shirley v Drackett Products Co, 26
Mich App 644; 182 NW2d 726 (1970).

History

M Civ JI 25.22 was SJI 25.23. Amended November 1983, October 1984, June 2011,
January 2020.
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M Civ JI 25.31 Negligent Production - Definition

The defendant had a duty to use reasonable care at the time of [ production* | of the
[ product /[ name of product | ] so as to eliminate unreasonable risks of harm or injury that
were reasonably foreseeable.

Reasonable care means that degree of care that a reasonably prudent manufacturer would
exercise under the circumstances that you find existed in this case. It is for you to decide,
based on the evidence, what a reasonably prudent manufacturer would do or would not do
under those circumstances.

A failure to fulfill the duty to use reasonable care is negligence.

However, the defendant had no duty to *a [ product / [ name of
product | ] to eliminate reasonable risks of harm or injury or risks that were not reasonably
foreseeable.

Note on Use

*Select the appropriate word or words from the statutory definition of production, which
is: ““Production’ means manufacture, construction, design, formulation, development of
standards, preparation, processing, assembly, inspection, testing, listing, certifying,
warning, instructing, marketing, selling, advertising, packaging, or labeling.” MCL
600.2945(i).
M Civ JI 10.02 should not be used with this instruction.

Comment
MCL 600.2947.
See Owens v Allis-Chambers Corp, 414 Mich 413; 326 NW2d 372 (1982).

The test for assessing a manufacturer’s liability to persons injured by its product is whether
the risk to the plaintiff is unreasonable and foreseeable by the manufacturer, not whether
the risk is patent or obvious to the plaintiff. Owens. For this reason, the instruction does not
refer to obviousness.

History

M Civ JI 25.31 was added February 1981. Amended January 1990, March 2001.
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M Civ JI 25.32 Negligent Production - Burden of Proof

The plaintiff has the burden of proving:

(a) that the defendant was negligent in one or more of the ways claimed by the plaintiff
*(as stated to you in these instructions);

(b) that the plaintiff [ was injured / sustained damage |;

(c) that the negligence of the defendant was a proximate cause of the [ injuries /
damages | to the plaintiff;

(d) that the product was not reasonably safe at the time it left the defendant’s control;

**(e) that, according to generally accepted production practices at the time the specific
unit of the product left the control of the defendant, a practical and technically feasible
alternative production practice was available that would have prevented the harm
without significantly impairing the usefulness or desirability of the product to users and
without creating equal or greater risk of harm to others. An alternative production
practice is practical and feasible only if the technical, medical, or scientific knowledge
relating to production of the product, at the time the specific unit of the product left the
control of the defendant, was developed, available, and capable of use in the production
of the product and was economically feasible for use by the manufacturer. Technical,
medical, or scientific knowledge is not economically feasible for use by the
manufacturer if use of that knowledge in production of the product would significantly
compromise the product’s usefulness or desirability.

***Your verdict will be for the plaintiff if the plaintiff has proved all of those elements.

***Y our verdict will be for the defendant if the plaintiff has failed to prove any one of those
elements.

+(The defendant has the burden of proofon [ his/ her ] claim that the plaintiff was negligent
in one or more of the ways claimed by the defendant *(as stated to you in these
instructions), and that such negligence was a proximate cause of the [ injuries / damages ]
to the plaintiff.)

1(The defendant has the burden of proof on [ his / her | claim that [ name of nonparty | was
negligent and that the negligence of [ name of nonparty ] was a proximate cause of the
[ injuries / damages ] to the plaintiff.)

T(If your verdict is for the plaintiff, then you must determine the percentage of fault for each
party or nonparty whose negligence was a proximate cause of the plaintiff’s [ injuries /
damages |. In determining the percentage of fault, you should consider the nature of the
conduct and the extent to which each person’s conduct caused or contributed to the
plaintiff’s [ injuries / damages ].)

+(The Court will furnish a Special Verdict Form to assist you in your duties. Y our answers

to the questions in the Special Verdict Form will provide the basis on which this case will
be resolved.)
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Note on Use

*If the parties waive the court’s reading of the theories of the parties (see M Civ JI 7.01
Theories of the Parties), the court should delete the phrase in parentheses.

**In certain cases, there may be an issue as to whether the language in paragraph (e) applies.

***The two paragraphs beginning with the words “Your verdict” are not necessary if a
Special Verdict Form is used.

+These three paragraphs should not be read to the jury if comparative negligence is not an
issue in the case.

1This paragraph should be used only if the defendant has identified a nonparty pursuant to
MCL 600.2957.

This instruction may have to be modified or other instructions given if fault, such as
intentional conduct, is an issue in the case. By statutory definition, “fault” “includes an act,
an omission, conduct, including intentional conduct, a breach of warranty, or a breach of a
legal duty, or any conduct that could give rise to the imposition of strict liability, that is
proximate cause of damage sustained by a party.” MCL 600.6304(8).

Comment
MCL 600.2946, .2947.
See Owens v Allis-Chalmers Corp, 414 Mich 413; 326 NW2d 372 (1982).
The test for assessing a manufacturer’s liability to persons injured by its product is whether
the risk to the plaintiff is unreasonable and foreseeable by the manufacturer, not whether
the risk is patent or obvious to the plaintiff. Owens. For this reason, the instruction does
not refer to obviousness.

History

Current M Civ JI 25.32 was added March 2001. Former M Civ JI 25.32 was deleted
October 1989. Amended January 2020.
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M Civ]I25.41 Comparative Negligence - Burden of Proof [ Instruction
Deleted |

History

This instruction was deleted by the Committee March 13, 2009. The instruction was deleted
because its provisions were combined with MCJI 25.45. Previously the jury was given
separate instructions about its responsibility to allocate comparative negligence of the
plaintiff and its responsibility to allocate comparative fault of nonparties. Because the jury
is performing one allocation task, the Committee believed it would be less confusing to
have only one instruction.
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M Civ JI 25.45 Breach of Warranty: Comparative Fault - Burden of
Proof (To Be Used in Cases Filed on or After March 28, 1996)

The defendant has the burden of proof on [ his / her / its | claim that the plaintiff was
negligent, and that such negligence was a proximate cause of the [ injuries / damages ] to
the plaintiff.

*Likewise, the defendant has the burden of proof on [ his / her / its ] claim that [ name of
nonparty | was negligent, and that the negligence of [ name of nonparty ] was a proximate
cause of the [ injuries / damages | to the plaintiff.

Negligence on the part of the plaintiff or a nonparty does not bar recovery by the plaintiff
against the defendant. However, the percentage of negligence attributable to the plaintiff or
the nonparty will be used by the Court to reduce the amount of recoverable damages.

If your verdict is for the plaintiff, then using 100 percent as the total fault of all persons that
contributed to the plaintift’s [ injuries / damages |, you must determine the percentage of
fault for each party or nonparty whose fault was a proximate cause of plaintiff’s [ injuries
/ damages ], including the plaintiff.

The Court will furnish a Special Verdict Form to assist you in your duties. Your answers to
the questions in the Special Verdict Form will provide the basis on which this case will be
resolved.

Note on Use

This instruction should not be used in an action against a manufacturer for an alleged defect
in the design of its product. Prentis v Yale Manufacturing Co, 421 Mich 670; 365 NW2d
176 (1984).

This instruction should only be used in products liability cases that involve issues of
negligence on the part of plaintiff or a nonparty.

*This paragraph should be used only if defendant has identified a nonparty pursuant to
MCL 600.2957.

Comment

MCL 600.6304. Fault is defined in MCL 600.6304(8): “As used in this section, ‘fault’
includes an act, an omission, conduct, including intentional conduct, a breach of warranty,
or a breach of a legal duty, or any conduct that could give rise to the imposition of strict
liability, that is a proximate cause of damage sustained by a party.”

The provisions of MCJI 25.41 and MCIJI 25.45 were combined. Previously the jury was
given separate instructions about its responsibility to allocate comparative negligence of
the plaintiff and its responsibility to allocate comparative fault of nonparties. Because the
jury is performing one allocation task, it is less confusing to have only one instruction.

History

M Civ JI 25.45 was added June 1997. Amended March 2009.
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M Civ JI 30.01 Professional Negligence/Malpractice

kRT3

A “breach of the standard of care or practice,” “professional negligence” and “malpractice”
are the same. They mean the failure to do something that a [ name profession | of ordinary
learning, judgment and skill in [ this community or a similar one / [ name particular
specialty | ] would do, or the doing of something that such a [name profession] would not
do, under the same or similar circumstances as in this case.

It is for you to decide, based upon the evidence, what the [ name profession / name
particular specialty ] of ordinary learning, judgment and skill would do or would not do
under the same or similar circumstances.

Note on Use

There is case law support for the applicability of the malpractice instructions to the
professionals noted: Siirila v Barrios, 398 Mich 576; 248 NW2d 171 (1976) (doctor);
Roberts v Young, 369 Mich 133; 119 NW2d 627 (1963) (doctor); Babbitt v Bumpus, 73
Mich 331; 41 NW 417 (1889) (attorney); Eggleston v Boardman, 37 Mich 14 (1877)
(attorney); Tasse v Kaufman, 54 Mich App 595; 221 NW2d 470 (1974) (dentist);
Ambassador Baptist Church v Seabreeze Heating & Cooling Co, 28 Mich App 424; 184
NW2d 568 (1970) (architect); Tschirhart v Pethtel, 61 Mich App 581;233 NW2d 93 (1975)
(chiropractor).

Standards for liability of a certified public accountant are set forth in MCL 600.2962, added
by 1995 PA 249.

If the defendant is a specialist, the name of that specialty should be stated where that option
is given instead of the name of the defendant’s profession.

Comment
The language in the instruction is supported by numerous cases, including Roberts;
Johnson v Borland, 317 Mich 225;26 NW2d 755 (1947); Siirila; Fortner v Koch, 272 Mich
273; 261 NW 762 (1935); Tasse. MCL 600.2912a.

History

M Civ JI 30.01 was added February 1, 1981. Amended May 2013, July 2017, April 2018,
October 2023.
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M Civ J1 30.02 Informed Consent

Negligence may consist of the failure on the part of the [ name profession ] to reasonably
inform [ name of plaintiff | of risks or hazards which may follow the [ treatment / services |
contemplated by the [ name profession ]. By “reasonably inform” I mean that the
information must have been given timely and in accordance with the accepted standard of
practice among members of the profession with similar training and experience in [ this
community or a similar one / [ name particular specialty | |.

Comment

This instruction is supported by Roberts v Young, 369 Mich 133; 119 NW2d 627 (1963).
History

M Civ JI 30.02 was added February 1, 1981.
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M Civ JI1 30.03 Burden of Proof

The plaintiff has the burden of proving:

(a) that the defendant was professionally negligent in one or more of the ways claimed
by the plaintiff *(as stated in these instructions)

(b) that the plaintiff sustained injury and damages

(c) that the professional negligence or malpractice of the defendant was a proximate
cause of the injury and damages to the plaintiff

Your verdict will be for the plaintiff if the plaintiff has proved all of those elements.

Your verdict will be for the defendant if the plaintiff has failed to prove any one of those
elements.

History
M Civ JI 30.03 was added February 1, 1981. Amended January 2020, October 2023.
Notes on Use

*If the parties waive the court’s reading of the theories of the parties (see M Civ JI 7.01,
Theories of the Parties), the court should delete the phrase in parentheses.
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M Civ JI 30.04 Medical Malpractice: Cautionary Instruction on
Medical Uncertainties

There are risks inherent in medical treatment that are not within a doctor’s control. A doctor
is not liable merely because of an adverse result. However, a doctor is liable if the doctor
is negligent and that negligence is a proximate cause of an adverse result.

Note on Use

For guidance on cases in which this is an appropriate instruction, see Jones v Porretta, 428
Mich 132; 405 NW2d 863 (1987).

History

M Civ JI 30.04 was added December 1987.
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M Civ JI 30.05 Medical Malpractice: Permissible Inference of
Malpractice from Circumstantial Evidence (Res Ipsa Loquitur)

If you find that the defendant had control over the [ body of the plaintiff / instrumentality
which caused the plaintiff’s injury ], and that the plaintiff’s injury is of a kind which does
not ordinarily occur without someone’s negligence, then you may infer that the defendant
was negligent.

However, you should weigh all of the evidence in this case in determining whether the
defendant was negligent and whether that negligence was a proximate cause of plaintiff’s

injury.

Note on Use
This instruction should be given only if there is expert testimony that the injury does not
ordinarily occur without negligence, or if the court finds that such a determination could be
made by the jury as a matter of common knowledge.

This instruction should be followed by M Civ JI 30.03 Burden of Proof.

As to whether this instruction is appropriate in a case involving an issue of contributory
negligence, see Jones v Porretta, 428 Mich 132, 151, fn 5; 405 NW2d 863 (1987).

History

M Civ JI 30.05 was added December 1987.
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M Civ JI 30.10 Medical Malpractice: Exceptions to Cap

On the special verdict form that will be furnished to you by the court, you will be asked to
answer certain questions, such as whether:

(a)*(there has been a [ specify intentional tort, e.g., battery [)
(b)(a foreign object was left in the body of the plaintiff)
(c)(the injury involves the reproductive system of the plaintiff)

(d)(the discovery of the existence of this claim was prevented by the fraudulent conduct
of [ name of health care provider )

(e)(a limb or organ of the plaintiff was wrongfully removed)
(H)(the plaintiff has lost a vital body function).

Your answer to [ this question / these questions ] will assist the court in entering a judgment
after you have returned your verdict.

Note on Use
*The court must instruct on the elements of the intentional tort and defenses.

This instruction should be used only if the cause of action arose before April 1, 1994. 1993
PA 78.

The limitations on noneconomic loss damages and criteria for recovering noneconomic loss

damages have been established by 1993 PA 78, §1483. Neither the trial judge nor counsel

of either party shall advise the jury of any provision set forth in §1483. 1993 PA 78, §6306.
Comment

MCL 600.1483(1).

History

M Civ JI 30.10 was added June 1987.
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M Civ J1 30.20 Medical Malpractice: Loss of Opportunity to Survive or
Achieve a Better Result [ Instruction Deleted |

The Committee deleted MCJI 30.20 based on the decisions in Stone v Williamson, 482
Mich 144 (2008) and O 'Neal v St. John Hospital, 487 Mich 485 (2010). While the
Committee believed the former instruction accurately reflected the decision in Fulton v
William Beaumont Hosp, 253 Mich App 70 (2002), a majority of justices have stated, albeit
in dicta, that Fulton was wrongly decided. Given the uncertainty of Fulton’s status and
because there is a lack of consensus among the courts on how to apply the second sentence
of MCL 600.2912a, the Committee believed that it should no longer offer the instruction.

Plaintiff cannot recover for loss of an opportunity to [ survive / achieve a better result ]
unless the plaintiff proves that the [ decedent’s chance of survival / chance of receiving a
better result | fell more than 50 percentage points as a result of the professional negligence.

History

M Civ JI 30.20 was added October 1991. Amended September 2006. Deleted June 2011.
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M Civ JI 30.30 Medical Malpractice: Vicarious Tort Liability Based on
Ostensible Agency

A hospital is not generally responsible for the professional negligence of a [ physician /
health care provider | who has staff privileges at the hospital but is not an agent or employee
of the hospital. However, a hospital may be liable for the professional negligence of a [
physician / health care provider ] if the hospital through its words, conduct, or omissions
caused the plaintiff to reasonably believe that the [ physician / health care provider | was
an employee or agent of the hospital.

In order to establish the liability of the hospital under this theory, the plaintiff has the
burden of proving:

(a) that [ name of physician or health care provider | committed professional
negligence in one or more of the ways claimed by the plaintiff;

(b) that the plaintiff sustained injury and damages;

(c) that the professional negligence of [ name of physician or health care provider |
was a proximate cause of the plaintiff’s injuries and damages;

(d) that the plaintiff reasonably believed that the [ physician / health care provider ]
was acting as an agent or employee of the hospital;

(e) that the plaintiff’s belief that the [ physician / health care provider | was an agent
or employee of the hospital was created by words, conduct, or omissions of the
hospital.

Your verdict will be for the plaintiff if the plaintiff has proved all of those elements.

Your verdict will be for the defendant if the plaintiff has failed to prove any one of those
elements.

Note on Use

If there is an issue about whether the plaintiff “looked to the hospital to provide him with
medical treatment” (Grewe v Mt Clemens General Hospital, 404 Mich 240, 250; 273
NW2d 429, 433 (1978)), then this instruction may need to be modified.

Comment
Grewe v Mt Clemens General Hospital, 404 Mich 240, 250; 273 NW2d 429, 433 (1978).

See also Howard v Park, 37 Mich App 496; 195 NW2d 39 (1972), Iv den, 387 Mich 782
(1972); Revitzer v Trenton Medical Center, Inc, 118 Mich App 169; 324 NW2d 561 (1982),
lv den, 417 Mich 995 (1983); Saseen v Community Hospital Foundation, 159 Mich App
231; 406 NW2d 193 (1986); Strach v St John Hospital Corp, 160 Mich App 251; 408
NW2d 441 (1987), Iv den, 429 Mich 886 (1987), recon den, 430 Mich 866 (1988);
Brackens v Detroit Osteopathic Hospital, 174 Mich App 290; 435 NW2d 471 (1989), lv
den, 433 Mich 857 (1989); Chapa v St Mary’s Hospital of Saginaw, 192 Mich App 29; 480
NW2d 590 (1991); Setterington v Pontiac General Hospital, 223 Mich App 594; 568
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NW2d 93 (1997).
History

M Civ JI 30.30 was added August 2000. Amended January 2020.
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Introductory Directions to the Court

The following instructions are designed for the average no-fault case involving an alleged
breach of contract for failure to pay first-party benefits. Obviously, it is impossible to
reflect on all current appellate cases or to anticipate future decisions. The ever-changing
law in this area mandates vigilance for additions or deletions which aptly reflect the current
status of appellate decisions.

Many facets of a no-fault benefits case are not in dispute. For instance, the applicable wage
rate, if readily ascertainable, should be stipulated to and inserted into the various formulas
for computation of benefits. It is recommended that the Court eliminate from jury
consideration any stipulation as to fact or amount. It would certainly behoove the Court
and parties to closely scrutinize all areas of potential agreement before commencing jury
selection, so as to avoid unwieldy and prolonged trials.

The Court and parties should note that 2019 PA 22 amended the Michigan No-Fault
Insurance Act (MCL 500.3101 et seq) and introduced, among other reforms, new PIP
choice options that apply to allowable expense benefits payable pursuant to MCL
500.3107(1)(a). By way of example, the reforms made by 2019 PA 22 include potential
caps on allowable expense coverage, allowable expense fee schedules, the potential for
managed care polices and limitations on certain attendant care benefits. Many of these
issues will be matters of law for the Court to decide, absent stipulation by the parties. It is
strongly recommended that the Court and parties consider the ramifications of 2019 PA 22
on certain aspects of cases when fashioning jury instructions and verdict forms and
endeavor to resolve any legal issues that are not stipulated to by the parties prior to jury
selection.

Chapter 35 contains no instructions on setoffs from first-party benefits. In most cases, these
issues will be resolved as questions of law. Jarosz v Detroit Automobile Inter-Insurance
Exchange, 418 Mich 565; 345 NW2d 563 (1984); Perez v State Farm Mutual Automobile
Insurance Co, 418 Mich 634; 344 NW2d 773 (1984); Thompson v Detroit Automobile
Inter-Insurance Exchange, 418 Mich 610; 344 NW2d 764 (1984). The statutes authorizing
setoffs from first party benefits are MCL 500.3109 (governmental benefits setoffs), and
MCL 500.3109a (coordinated benefit setoffs).

Governmental benefits may only be set off against no-fault benefits if they “1) Serve the
same purpose as the no-fault benefits, and 2) Are provided or required to be provided as a
result of the same accident.” Jarosz, 418 Mich at 565; 345 NW2d at 563.

Social Security disability benefits and Social Security survivors’ benefits have been held to
be proper setoffs, regardless of whether the insured elected or was offered coordinated
benefits coverage. See O 'Donnell v State Farm Mutual Auto Insurance Co, 404 Mich 524;
273 NW2d 829, appeal dismissed, 444 US 803; 100 S Ct 22; 62 L Ed 2d 16 (1979), and
Profitv Citizens Insurance Co of America, 444 Mich 281; 506 NW2d 514 (1993). See also
Wolford v Travelers Insurance Co, 92 Mich App 600; 285 NW2d 383 (1979). Also, Social
Security disability payments to dependents of the injured worker are proper setoffs against
work loss benefits. Thompson. (This may change if the injured wage earner and spouse are
divorced. Thompson, 418 Mich at 617, fn 8; 344 NW2d at 766, fn 8).

Social Security old age benefits are not proper setoffs. Jarosz. Also, Social Security
survivors’ benefits cannot be set off against that particular component of no-fault survivors’
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loss benefits which represents replacement service expenses. Swanson v Citizens Insurance
Co, 99 Mich App 52; 298 NW2d 119 (1980), vacated on other grounds 411 Mich 945; 308
NW2d 99 (1981), Cole v Detroit Automobile Inter-Insurance Exchange, 137 Mich App
603; 357 NW2d 898 (1984).

Worker’s compensation benefits have been held a proper setoff. See Mathis v Interstate
Motor Freight System, 408 Mich 164; 289 NW2d 708 (1980). But federal worker’s
compensation benefits which the insured was required to repay out of tort recovery could
not be set off. Sibley v Detroit Automobile Inter-Insurance Exchange, 431 Mich 164; 427
NW2d 528 (1988). Also, if worker’s compensation will not be paid because the employer
failed to obtain insurance coverage, there is no setoff. Perez. (In Perez, the Court in a three-
Justice opinion construed the phrase “required to be provided” in MCL 500.3109 (1) to
mean that an injured worker must use “reasonable efforts” to obtain governmental benefits
that are available.) See also Joiner v Michigan Mutual Insurance Co, 137 Mich App 464;
357 NW2d 875 (1984), appeal after remand, 161 Mich App 285; 409 NW2d 807 (1987).
See also Thacker v Detroit Automobile Inter-Insurance Exchange, 114 Mich App 374; 319
NW2d 349 (1982) (amount of setoff where employee voluntarily redeems worker’s
compensation claim); Gregory v Transamerica Insurance Co, 425 Mich 625; 391 NW2d
312 (1986) (no-fault insurer can set off the amount of a plaintiff’s workers’ compensation
redemption of medical expenses against its obligation to pay wage loss benefits); Luth v
Detroit Automobile Inter-Insurance Exchange, 113 Mich App 289; 317 NW2d 867 (1982)
(no setoff where federal employee elected accumulated vacation and sick leave rather than
federal worker’s compensation). But see Krygel v City of Detroit, 135 Mich App 187; 353
NW2d 116 (1984) (setoff permitted where city of Detroit employee elected to receive City
Charter benefits instead of worker’s compensation benefits.)

Medical and disability benefits received from the Army and Veteran’s Administration are
proper setoffs. Bagley v State Farm Mutual Insurance Co, 101 Mich App 733; 300 NW2d
322 (1980). Amounts paid by the United States government for medical care for a member
of the armed services may also be set off against medical no-fault benefits otherwise
payable where neither the injured serviceman, his spouse, nor a relative domiciled in the
same household owned an automobile insured under the no-fault act. Crowley v Detroit
Automobile Inter-Insurance Exchange, 428 Mich 270; 407 NW2d 372 (1987). However,
if the insurer does not offer the option of purchasing a coordinated benefits policy under
MCL 500.3109a, then governmental medical care benefits paid to members of the armed
services may not be offset under section 3109a. Tatum v Government Employees Insurance
Co, 431 Mich 663; 431 NW2d 391 (1988).

Medical benefits provided under an out-of-state no-fault automobile insurance plan in
compliance with the laws of that state may be set off as benefits under MCL 500.3109.
DeMeglio v Auto Club Ins Ass’n, 449 Mich 33; 534 NW2d 665 (1995).

Medicare benefits are not proper setoffs under MCL 500.3109 but may be set off as a
coordinated benefit under section 3109a. LeBlanc v State Farm Mutual Automobile
Insurance Co, 410 Mich 173; 301 NW2d 775 (1981).

The Michigan no-fault law authorizes the use of an insurance policy endorsement which
coordinates benefits provided by the act with other health and accident insurance benefits
available through Blue Cross/Blue Shield, other medical insurance, other disability
insurance, or sickness and accident benefits. Coordinated benefit endorsements apply only
to duplicate claims for allowable expenses and work loss. LeBlanc; Nyquist v Aetna
Insurance Co, 84 Mich App 589; 269 NW2d 687 (1978), aft’d, 404 Mich 817; 280 NW2d
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792 (1979); Orr v Detroit Automobile Inter-Insurance Exchange, 90 Mich App 687; 282
NW2d 177, 1v den, 407 Mich 865 (1979); Thomas v State Farm Mutual Automobile
Insurance Co, 159 Mich App 372; 406 NW2d 300 (1987); Dean v Auto Club Insurance
Ass’n, 139 Mich App 266; 362 NW2d 247 (1984); Sheeks v Farmers Insurance Exchange,
146 Mich App 361; 379 NW2d 493 (1985).

For cases resolving priority disputes between no-fault insurers and health insurance
companies where both insurers have coordinated benefits provisions in their policies,
making that policy secondary to the other, see Federal Kemper Insurance Co v Health
Insurance Administration, Inc, 424 Mich 537; 383 NW2d 590 (1986); Michigan Mutual
Insurance Co v American Community Mutual Insurance Co, 165 Mich App 269; 418
NW2d 455 (1987); Northern Group Services, Inc v Auto Owners Insurance Co, 833 F2d 85
(6th Cir 1987), cert denied, 486 US 1017; 108 S Ct 1754; 100 L Ed 2d 216 (1988); Benike
v Scarborough Insurance Trust, 150 Mich App 710; 389 NW2d 156 (1986), lv denied, 425
Mich 882 (1986); West Michigan Heath Care Network v Transamerica Insurance Corp of
America, 167 Mich App 218; 421 NW2d 638 (1988); US Fidelity & Guaranty Co v Group
Health Plan of Southeast Michigan, 131 Mich App 268; 345 NW2d 683 (1983); Auto-
Owners Insurance Co v Blue Cross & Blue Shield of Michigan, 132 Mich App 800; 349
NW2d 238 (1984). However, where the health insurer is an employee health benefit plan
established under ERISA, a coordinated benefits provision in the plan making it secondary
to no-fault policies is enforceable, thus making the no-fault insurer primary. Auto Club
Insurance Ass 'n v Frederick & Herrud, Inc, 443 Mich 358; 505 NW2d 820 (1993).

History

Amended January 1985, January 1988, February 1989, June 1989, February 1994,
February 1999, October 2022.2.
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M Civ JI 35.01 No-Fault First-Party Benefits Action: Explanation of
Statute

We have a state law known as the No-Fault Automobile Insurance Act which provides that
if a person sustains accidental bodily injury or death arising out of the [ ownership / or /
operation / or / maintenance / or / use ] of a motor vehicle as a motor vehicle, by [ himself
or herself/ or / someone else ], an insurance company may be responsible to pay the
following types of benefits:

(a) *(The first type of benefit is known as “allowable expenses” and consists of
reasonable charges incurred for reasonably necessary products, services and
accommodations for an injured person’s care, recovery or rehabilitation. Allowable
expenses include, but are not limited to, medical expenses.)

(b) *(The second type of benefit is known as “work loss benefit” and consists of (85
percent) of an injured person’s loss of income from work the injured person would have
performed during the first three years after the date of the accident if the person had not
been injured. The total work loss benefit for any thirty-day period may not exceed

$[ applicable maximum J).

(c) *(The third type of benefit is known as “replacement service expenses” and
consists of expenses not exceeding $20 per day reasonably incurred in obtaining
ordinary and necessary services in place of those the injured person would have
performed during the first three years after the date of the accident, not for income but
for the benefit of [ himself / herself ] or of [ his / her ] dependents.)

(d) *(The fourth type of benefit is known as “survivors’ loss benefits” and consists of
two separate types of benefits:

1. A loss, after the date on which the decedent died, of contributions of tangible
things of economic value, not including services, that dependents of the decedent,
at the time of [ his / her | death, would have received from the decedent for support
during their dependency if [ he / she ]| had not suffered the accidental bodily injury
causing death; and

2. Replacement service expenses, not exceeding $20 per day, reasonably
incurred by these dependents, during their dependency and after the date on which
the decedent died, in obtaining ordinary and necessary services in place of those
services that the decedent would have performed for their benefit if [ he / she ] had
not suffered the injury causing death.

It should be noted, however, that the total survivors’ loss benefits for any thirty-day
period, that is, the combination of loss of support and replacement services, may
not exceed $ [ applicable maximum ] and are not payable beyond three years from
the date of the accident.)

(e) *(The last type of benefit is funeral and burial expenses. These may not exceed
**§ [ policy maximum |.)
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Note on Use
*The words and subparagraphs should be selected to fit the facts in the particular case.

**See MCL 500.3107(1)(a) for the statutory minimum and maximum for funeral and burial
expenses.

Maximum work loss benefits have been increased each year by the Insurance Commission,
according to increased cost of living. (See the table below for maximum work loss benefit
amounts.) Annual adjustments for survivors’ loss benefits commenced on October 1, 1978,
with an amendment to MCL 500.3108. Prior to that date, the maximum survivors’ loss per
thirty-day period was $1,000. Since October 1, 1978, survivors’ loss maximums have been
the same as work loss maximums under MCL 500.3107(1)(b).

It should also be noted that no-fault insurance can be purchased which provides benefits in
excess of the minimum. For those benefits in excess of the no-fault law, the Court may
supply the appropriate amount in the blank captioned “applicable maximum.”

+This standard statutory percentage must be modified if plaintiff’s income tax
consequences are less than 15 percent. See MCL 500.3107(1)(b).

October 1, 1973 through September 30, 1974—$1000 per single 30-day period.
October 1, 1974 through September 30, 1975—S$1111 per single 30-day period.
October 1, 1975 through September 30, 1976—$1213 per single 30-day period.
October 1, 1976 through September 30, 1977—8$1285 per single 30-day period.
October 1, 1977 through September 30, 1978—$1373 per single 30-day period.
October 1, 1978 through September 30, 1979—$1475 per single 30-day period.
October 1, 1979 through September 30, 1980—$1636 per single 30-day period.
October 1, 1980 through September 30, 1981—§1870 per single 30-day period.
October 1, 1981 through September 30, 1982—$2049 per single 30-day period.
October 1, 1982 through September 30, 1983—8$2195 per single 30-day period.
October 1, 1983 through September 30, 1984—§2252 per single 30-day period.
October 1, 1984 through September 30, 1985—$2347 per single 30-day period.
October 1, 1985 through September 30, 1986—$2434 per single 30-day period.
October 1, 1986 through September 30, 1987—$2477 per single 30-day period.
October 1, 1987 through September 30, 1988—$2569 per single 30-day period.

October 1, 1988 through September 30, 1989—8$2670 per single 30-day period.
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October 1, 1989 through September 30, 1990—$2808 per single 30-day period.
October 1, 1990 through September 30, 1991—$2939 per single 30-day period.
October 1, 1991 through September 30, 1992—$3077 per single 30-day period.
October 1, 1992 through September 30, 1993—$3172 per single 30-day period.
October 1, 1993 through September 30, 1994—$3267 per single 30-day period.
October 1, 1994 through September 30, 1995—$3349 per single 30-day period.
October 1, 1995 through September 30, 1996—$3450 per single 30-day period.
October 1, 1996 through September 30, 1997—8$3545 per single 30-day period.
October 1, 1997 through September 30, 1998—$3627 per single 30-day period.
October 1, 1998 through September 30, 1999—§3688 per single 30-day period.
October 1, 1999 through September 30, 2000—$3760 per single 30-day period.
October 1, 2000 through September 30, 2001—$3898 per single 30-day period.
October 1, 2001 through September 30, 2002—$4027 per single 30-day period.
October 1, 2002 through September 30, 2003—$4070 per single 30-day period.
October 1, 2003 through September 30, 2004—8$4156 per single 30-day period.
October 1, 2004 through September 30, 2005—$4293 per single 30-day period.
October 1, 2005 through September 30, 2006—$4400 per single 30-day period.
October 1, 2006 through September 30, 2007—$4589 per single 30-day period.
October 1, 2007 through September 30, 2008—$4713 per single 30-day period.
October 1, 2008 through September 30, 2009—$4948 per single 30-day period.
October 1, 2009 through September 30, 2010—$4878 per single 30-day period.
October 1, 2010 through September 30, 2011—$4929 per single 30-day period.
October 1, 2011 through September 30, 2012—$5104 per single 30-day period.
October 1, 2012 through September 30, 2013—$5189 per single 30-day period.
October 1, 2013 through September 30, 2014—8$5282 per single 30-day period.

October 1, 2014 through September 30, 2015—$5392 per single 30-day period.
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October 1, 2015 through September 30, 2016—$5398 per single 30-day period.

October 1, 2016 through September 30, 2017—8$5452 per single 30-day period.

October 1, 2017 through September 30, 2018—$5541 per single 30-day period.

October 1, 2018 through September 30, 2019—$5700 per single 30-day period.

October 1, 2019 through September 30, 2020—$5718 per single 30-day period.

October 1, 2020 through September 30, 2021—$5755 per single 30-day period.

October 1, 2021 through September 30, 2022—$6065 per single 30-day period.
Comment

2019 PA 22 amended the Michigan No-Fault Insurance Act (MCL 500.3101 et seq) and

introduced, among other reforms, new PIP choice options that apply to allowable expense

benefits payable pursuant to MCL 500.3107(1)(a). By way of example, the reforms made

by 2019 PA 22 include potential caps on allowable expense coverage, allowable expense

fee schedules, the potential for managed care polices and limitations on certain attendant

care benefits. Many of these issues will be matters of law for the Court to decide, absent

stipulation by the parties. It is strongly recommended that the Court and parties consider

the ramifications of 2019 PA 22 on certain aspects of cases when fashioning jury

instructions and verdict forms and endeavor to resolve any legal issues that are not

stipulated to by the parties prior to jury selection.

History

M Civ JI 35.01 was added November 1980. Amended May 1998, April 2019, October 2022.
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M Civ JI 35.02 No-Fault First-Party Benefits Action: Burden of Proof

The plaintiff has the burden of proving:

(a) *(that at the time of the accident there existed a valid contract of no-fault insurance
between [ name of insured ]| and defendant)

(b) f(that plaintiff’s injuries arose out of the [ ownership / or / operation / or /
maintenance / or / use | of a motor vehicle as a motor vehicle)

(c) f(that plaintiff incurred allowable expenses which consist of reasonable charges
for reasonably necessary products, services and accommodations for the plaintiff’s
care, recovery or rehabilitation)

(d) f(that plaintiff suffered a work loss which consists of a loss of income from work
the plaintiff would have performed during the first three years after the accident had
[ he / she ] not been injured)

(e) f(that plaintiff reasonably incurred replacement service expenses which consist of
expenses during the first three years after the accident to obtain ordinary and necessary
services in place of those that plaintiff would have performed for [ his / her ] benefit
and the benefit of [ his / her ] dependents)

(f) f(that the death of plaintiff’s decedent arose out of the [ ownership / or / operation
/ or / maintenance / or / use ] of a motor vehicle as a motor vehicle)

(g) T(that following the death of [ name of decedent ], dependents of [ name of
decedent ], during the first three years after the date of the accident, sustained a loss of
contribution of tangible things of economic value, not including services, that the
dependents would have received for their support during their dependency, if [ name of
decedent | had not died)

(h) f(that following the death of [ name of decedent ], dependents of [ name of
decedent ], during the first three years after the date of the accident, reasonably incurred
expenses during their dependency and after the date [ name of decedent | died, in
obtaining ordinary and necessary services in place of those that the decedent would
have performed for the benefit of the dependents)
(1) T(that plaintiff incurred funeral and burial expenses)
() hat the detfendant failed to pay any or all of said benefits.

To the extent that plaintiff has met or has not met [ his / her | burden of proof, you may

grant, diminish or deny the claimed benefits according to the methods of computation

which I will describe next.

Note on Use
*Delete where not an issue. If an issue, the Court should determine what contractual

relationship must be proved under MCL 500.3114, .3115.
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tDelete any of the subsections which are not at issue in the lawsuit.

Where the facts are not in dispute, the question whether the injury “arose out of” use of a
vehicle as a motor vehicle is a legal issue for the court to decide and not for the

jury. Putkamer v Transamerica Insurance Corp of America, 454 Mich 626; 563 NW2d 683
(1997). In such a case, subsection (b) should be deleted.

Comment

The term “arose out of” in subsection (b) has been the subject of litigation. See, e.g.,
Putkamer; Morosini v Citizens Insurance Co of America, 461 Mich 303; 602 NW2d 828
(1999); McKenzie v Auto Club Insurance Ass’n, 458 Mich 214; 580 NW2d 424 (1998);
Thornton v Allstate Insurance Co, 425 Mich 643; 391 NW2d 320 (1986); Williams v
Citizens Mutual Insurance Co of America, 94 Mich App 762; 290 NW2d 76 (1980); O ’Key
v State Farm Mutual Automobile Insurance Co, 89 Mich App 526; 280 NW2d 583 (1979);
Kangas v Aetna Casualty & Surety Co, 64 Mich App 1;235NW2d 42 (1975); Shinabarger
v Citizens Mutual Insurance Co, 90 Mich App 307; 282 NW2d 301 (1979); Detroit
Automobile Inter-Insurance Exchange v Higginbotham, 95 Mich App 213; 290 NW2d 414,
Iv den, 409 Mich 919 (1980); Hamka v Automobile Club of Michigan, 89 Mich App 644;
280 NW2d 512 (1979); Ciaramitaro v State Farm Insurance Co, 107 Mich App 68; 308
NW2d 661 (1981), 1v den, 413 Mich 861 (1982); McClees v Kowalski, No 44711 (Mich
App, Dec 28, 1979) (unreported); Buckeye Union Insurance Co v Johnson, 108 Mich App
46; 310 NW2d 268 (1981); Smith v Community Service Insurance Co, 114 Mich App 431;
319 NW2d 358 (1982); Mann v Detroit Automobile Inter-Insurance Exchange, 111 Mich
App 637; 314 NW2d 719 (1981); Gajewski v Auto-Owners Insurance Co, 112 Mich App
59; 314 NW2d 799 (1981), rev’d, 414 Mich 968; 326 NW2d 825 (1982); Bromley v
Citizens Insurance Co of America, 113 Mich App 131; 317 NW2d 318 (1982).

These cases hold in essence that there must be causal connection between the injury and the
operation, use, ownership or maintenance of a motor vehicle, which connection must be
more than incidental, fortuitous or but for. The injury must be foreseeably identifiable with
the normal use of the motor vehicle. The injury must be closely related to the
transportational function of motor vehicles. (McKenzie; Morosini.) Proximate cause is not
required; however, it is generally not sufficient that the motor vehicle is merely the site of
the accident. If the motor vehicle is one of the causes, a sufficient causal connection exists
even though there are other independent causes.

Plaintiff’s injuries may arise out of maintenance (repairing) of a motor vehicle without
regard to whether the vehicle may be considered “parked” at the time of the injury. Miller
v Auto-Owners Insurance Co, 411 Mich 633, 309 NW2d 544 (1981); but see MCL
500.3106(2), which denies first-party benefits under certain circumstances to employees
covered by worker’s compensation who are injured loading, unloading, or repairing a
vehicle, or entering into or alighting from a vehicle.

The motor vehicle from which the injuries arose need not be a registered or covered motor
vehicle. Lee v Detroit Automobile Inter-Insurance Exchange, 412 Mich 505; 315 NW2d
413 (1982).

While MCL 500.3135(2) has been construed to retain tort liability of nonmotorist

tortfeasors, the no-fault insurer is still obliged to pay first-party benefits. Citizens Insurance
Co of America v Tuttle, 411 Mich 536; 309 NW2d 174 (1981).
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2019 PA 22 amended the Michigan No-Fault Insurance Act (MCL 500.3101 et seq) and
introduced, among other reforms, new PIP choice options that apply to allowable expense
benefits payable pursuant to MCL 500.3107(1)(a). By way of example, the reforms made
by 2019 PA 22 include potential caps on allowable expense coverage, allowable expense
fee schedules, the potential for managed care polices and limitations on certain attendant
care benefits. Many of these issues will be matters of law for the Court to decide, absent
stipulation by the parties. It is strongly recommended that the Court and parties consider
the ramifications of 2019 PA 22 on certain aspects of cases when fashioning jury
instructions and verdict forms and endeavor to resolve any legal issues that are not
stipulated to by the parties prior to jury selection.

History

M Civ JI 35.02 was added November 1980. Amended January 2020, October 2022.
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M Civ JI 35.03 No-Fault: Benefits from First-Party Actions

If you decide no-fault benefits are owed to the plaintiff, you are instructed to award benefits
*(that have not already been paid by the defendant) as follows:

(a) **7t (allowable expenses consisting of reasonable charges incurred for
reasonably necessary products, services and accommodations for the plaintiff’s care,
recovery or rehabilitation arising out of the accident in question)

(b) **(work loss benefits consisting of (85 percent) of the loss of income from work
that the plaintiff would have performed during the first three years after the date of the
accident if [ he / she ] had not been injured. Total work loss benefits for any thirty-day
period cannot exceed $ [ applicable monthly maximum ])

(c) **(replacement service expenses not exceeding $20 per day reasonably incurred
by plaintiff in obtaining ordinary and necessary services in place of those that, if the
plaintiff had not been injured, [ he / she ] would have performed during the first three
years after the date of the accident, not for income but for the benefit of [ himself/
herself ] or of [ his / her ] dependents)

(d) **(survivors’ loss benefits consisting of tangible things of economic value, not
including services, that dependents of [ name of decedent | at the time of [ his / her ]
death would have received for support during their dependency from [ name of

decedent | if [ he / she | had not suffered the accidental bodily injury causing death)

(e) **(replacement service expenses consisting of expenses not exceeding $20 per
day reasonably incurred by these dependents during their dependency and after the date
on which [ name of decedent ] died in obtaining ordinary and necessary services in
place of those that [ name of decedent | would have performed for their benefit if [ he
/ she ] had not suffered the injury causing death) **(You are reminded, however, that
the total survivors’ loss benefits for any thirty-day period, that is, the combination of
loss of support and replacement services, may not exceed $ [ applicable monthly
maximum | and are not payable beyond three years from the date of the accident.)

(f) **(funeral and burial expenses not exceeding *** $ [ policy maximum 1)

Note on Use

*The phrase in parentheses should be used if some benefits have already been paid by the
defendant.

**Delete if not an issue.

***See MCL 500.3107(1)(a) for the statutory minimum and maximum for funeral and
burial expenses.

For applicable monthly maximum, see Note on Use to M Civ JI 35.01.

+This standard statutory percentage must be modified if plaintiff’s income tax
consequences are less than 15 percent. See MCL 500.3107(1)(b).
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11 The Court and parties should consider the amendments in 2019 PA 22, including those
to MCL 500.3157(10), which include limitations on certain attendant care benefits, when
crafting an appropriate instruction for each specific case.

The Court may wish to give additional instruction on the meaning of work loss where
plaintiff’s disability ceases but plaintiff claims a loss of income from work as a
consequence of the injury. See Comment below.

Comment

“An attorney is entitled to a reasonable fee for advising and representing a claimant in an
action for personal or property protection insurance benefits which are overdue. The
attorney’s fee shall be a charge against the insurer in addition to the benefits recovered, if
the court finds the insurer unreasonably refused to pay the claim or unreasonably delayed
in making proper payment.” MCL 500.3148(1). The attorney fee thus is a question not for
the jury but for the Court. 2019 PA 22 amended MCL 500.3148 to include additional
conditions on the awarding of an attorney fee.

Factors to be considered in determining reasonableness of attorney fees are discussed in
Wood v Detroit Automobile Inter-Insurance Exchange, 413 Mich 573; 321 NW2d 653 (1982).

Note that work loss and survivors’ loss damages are given in the alternative. There are
cases, however, where both will be applicable, such as where an injured party dies
sometime subsequent to the accident.

Work loss benefits are available only for actual lost income and not for loss of earning
capacity. See, e.g., Nawrocki v Hawkeye Security Insurance Co, 83 Mich App 135; 268
NW2d 317 (1978). If the disability ends but the income is lost as a direct consequence of
the injury, plaintiff may still recover. /d. (Plaintiff was replaced during his disability and
therefore could not return to his job after the disability ended.)

Similarly, where plaintiff’s disability ceases and he is able to return to work with pain
medication, but the employer’s rules prohibit it, plaintiff’s work loss is a consequence of
the injury and work loss benefits are recoverable. Lenart v Detroit Automobile Inter-
Insurance Exchange, 156 Mich App 669; 401 NW2d 900 (1986); lv denied, 428 Mich 917
(1987); reconsideration denied, 430 Mich 860 (1988).

While fringe benefits are not ordinarily recoverable work loss, where profit-sharing
payments were considered part of an employee’s wages, they are recoverable as a work loss
benefit. Krawczyk v Detroit Automobile Inter-Insurance Exchange, 418 Mich 231; 341
NW2d 110 (1983).

A person receiving work loss benefits is not entitled to continue to receive those benefits
after suffering a subsequent unrelated disability which independently renders him or her
physically unable to work. MacDonald v State Farm Mutual Insurance Co, 419 Mich 146;
350 NW2d 233 (1984).

Work loss benefits can be recovered by those temporarily unemployed at the time of the
accident or during the period of disability. For factors determining “temporarily
unemployed” and the computation of wage loss for such periods, see Oikarinen v Farm
Bureau Mutual Insurance Co of Michigan, 101 Mich App 436; 300 NW2d 589 (1980);
Lewis v Detroit Automobile Inter-Insurance Exchange, 90 Mich App 251; 282 NW2d 794
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(1979); Lowman v Reliance Insurance Co, 413 Mich 945 (1982); Kennedy v Auto-Owners
Insurance Co, 87 Mich App 93; 273 NW2d 599 (1978); Szabo v Detroit Automobile Inter-
Insurance Exchange, 136 Mich App 9; 355 NW2d 619 (1983).

Tangible things of economic value that dependents of a decedent would have received are
not limited to wages; they include “hospital and medical insurance benefits, disability
coverage, pensions, investment income, annuity income and other benefits.” Miller v State
Farm Mutual Automobile Insurance Co, 410 Mich 538, 557; 302 NW2d 537, 541 (1981).
The computation of things of economic value requires an adjustment for income taxes that
decedent would have paid on the portion that was taxable, but does not require an
adjustment for personal consumption. Miller. If one of the survivors ceases to be a
dependent, an adjustment to benefits due to the remaining survivor or survivors may be
required. Miller.

Surviving dependents of a decedent who was unemployed at the time of death are entitled
to survivors’ loss benefits if they can show that the decedent would have been employed
had he survived the accident. Gobler v Auto-Owners Insurance Co, 428 Mich 51; 404
NW2d 199 (1987).

2019 PA 22 amended the Michigan No-Fault Insurance Act (MCL 500.3101 et seq) and
introduced, among other reforms, new PIP choice options that apply to allowable expense
benefits payable pursuant to MCL 500.3107(1)(a). By way of example, the reforms made
by 2019 PA 22 include potential caps on allowable expense coverage, allowable expense
fee schedules, the potential for managed care polices and limitations on certain attendant
care benefits. Many of these issues will be matters of law for the Court to decide, absent
stipulation by the parties. It is strongly recommended that the Court and parties consider
the ramifications of 2019 PA 22 on certain aspects of cases when fashioning jury
instructions and verdict forms and endeavor to resolve any legal issues that are not
stipulated to by the parties prior to jury selection.

History

M Civ JI 35.03 was added November 1980. Amended May 1998, October 2022.
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M Civ J1 35.04 No-Fault First-Party Benefits Action: Statutory Interest

Plaintiff is entitled to 12 percent interest on any benefit you find overdue. Benefits are
overdue if not paid within thirty days after reasonable proof of the fact and amount of the
loss has been provided to the insurance company.* Plaintiff has the burden of proving that
[ he / she ] provided reasonable proof of loss and that the defendant failed to pay the claim
within thirty days. Ifreasonable proofis not supplied as to the entire claim, you shall award
interest as to all benefits for which reasonable proof was supplied. Your verdict will be for
plaintiff as to interest on those benefits for which [ he / she ] has met [ his / her | burden of
proof. Your verdict will be for the defendant as to interest on those benefits for which
plaintiff failed to meet [ his / her ] burden of proof.

Note on Use

* MCL 500.3142(3) was added by 2019 PA 22. It provides that if a bill for the product,
service, accommodations, or training was not provided to the insured within 90 days after
the product, service, accommodations, or training is provided, the insurer has an additional
60 days to pay before the bill is considered overdue. In that situation, the instruction will
need to be modified accordingly.

Comment
MCL 500.3142.

An award of interest on the judgment under MCL 600.6013 and 12 percent interest on
overdue benefits is proper. Wood v Detroit Automobile Inter-Insurance Exchange, 413
Mich 573; 321 NW2d 653 (1982). An award of interest does not require proof of
unreasonable conduct or bad faith on the part of the insurer. E.g., Cook v Detroit
Automobile Inter-Insurance Exchange, 114 Mich App 53; 318 NW2d 476 (1981); Bach v
State Farm Mutual Automobile Insurance Co, 137 Mich App 128; 357 NW2d 325 (1984),
lv den, 421 Mich 862 (1985); Nash v Detroit Automobile Inter-Insurance Exchange, 120
Mich App 568; 327 NW2d 521 (1982), v den, 417 Mich 1088 (1983).

Exemplary damages or damages for mental or emotional distress are not recoverable from
a no-fault insurer if the claim is based solely on breach of contract for nonpayment of
benefits. Liddell v Detroit Automobile Inter-Insurance Exchange, 102 Mich App 636; 302
NW2d 260 (1981); Jerome v Michigan Mutual Auto Insurance Co, 100 Mich App 685; 300
NW2d 371 (1980). See also Kewin v Massachusetts Mutual Life Insurance Co, 409 Mich
401; 295 NW2d 50 (1980).

History

M Civ JI 35.04 was added November 1980. Amended January 2020, October 2022.
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M Civ JI 35.05 No-Fault First-Party Benefits Action: Damages - Setoff
for Governmental Benefits [ Instruction Deleted |

Instruction deleted.
History

M Civ JI 35.05 was added November 1980. Deleted January 1985.
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M Civ JI1 35.06 No-Fault First-Party Benefits Action: Damages - Setoff;
Coordinated Benefits [ Instruction Deleted ]

Instruction deleted.
History

M Civ JI 35.06 was added November 1980. Deleted January 1985.
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Introductory Directions to the Court

The instructions in Chapter 36 should be used with applicable instructions in the
Negligence section (Section 2), e.g., M Civ JI 10.02 Negligence of Adult—Definition and
15.01 Definition of Proximate Cause, and with M Civ JI 8.01 Meaning of Burden of Proof
in the General Instructions section (Section 1).

The Court and parties should note that 2019 PA 21 and 22 amended the Michigan No-Fault
Insurance Act (MCL 500.3101 et seq) and introduced, among other reforms, different legal
standards applicable to Michigan residents and out-of-state residents. It is strongly
recommended that the Court and parties consider the ramifications of 2019 PA 22 on
certain aspects of cases when fashioning jury instructions and verdict forms and endeavor
to resolve any legal issues that are not stipulated to by the parties prior to jury selection.

The tort liability limited by the no-fault law is only such liability as arises out of the
defendant’s ownership, operation, maintenance or use of a motor vehicle, not liability that
arises out of other conduct. Citizens Insurance Co of America v Tuttle, 411 Mich 536; 309
NW2d 174 (1981) (negligent keeping of cow). See also Schwark v Lilly, 91 Mich App 189;
283 NW2d 684 (1979) (dram shop action); Auto-Owners Insurance Co v Employers
Insurance of Wausau, 103 Mich App 682; 303 NW2d 867 (1981) (products liability
action); Pustay v Gentelia, 104 Mich App 250; 304 NW2d 539 (1981) (negligent
maintenance of parking lot); State Farm Mutual Automobile Insurance Co v Soo Line R Co,
106 Mich App 138; 307 NW2d 434 (1981) (railroad accident). In such cases, the
instructions in Chapter 36 are not applicable to a nonmotorist tortfeasor defendant.

Where a tortfeasor’s liability is not limited by the no-fault act, the common-law collateral-
source rule has full application. Tebo v Havlik, 418 Mich 350; 343 NW2d 181 (1984). But
see the modifications to the collateral-source rule in 1986 PA 178.

A question currently exists as to whether certain portions of 1986 PA 178 are applicable to
third-party tort cases filed under the no-fault statute after October 1, 1986. Because of that
uncertainty, the Committee has not drafted any changes to the no-fault instructions dealing
with third-party tort cases. The Committee did change the no-fault verdict form to enable
the jury to allocate fault among parties, but the Committee has taken no position as to the
ramifications of that allocation. One Michigan Court of Appeals panel has agreed there
seems to be some question about the applicability of certain provisions of 1986 PA 178 to
no-fault third-party tort cases. However, because the panel saw no prejudice to the plaintiff
in the verdict form and judgment containing the specific breakdown of past and future
damages pursuant to MCL 600.6305, .6306, as amended by 1986 PA 178, the panel
declined to consider the question. Miller v Ochampaugh, 191 Mich App 48; 477 NW2d 105
(1991).

A question also currently exists whether certain portions of 1995 PA 161 and 249 are
applicable to third-party tort cases filed under the no-fault statute. Public Acts 161 and 249
were enacted during the same session the legislature enacted 1995 PA 222, which redefines
the no-fault threshold. Neither 1995 PA 161 nor 1995 PA 249 makes any reference to 1995
PA 222 or to the no-fault statute, and, similarly, 1995 PA 222 makes no reference to the
other two public acts. Moreover, in enacting MCL 500.3135(3), amended by 1995 PA 222,
the legislature retained in the tort abrogation portion of that section prefatory language
identical to that in the original no-fault statute that makes limitations on tort recovery stated
in the no-fault statute applicable “[ n Jotwithstanding any other provision of law.” For these
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reasons, the Committee has not drafted any changes to the no-fault instructions or verdict
forms in response to 1995 PA 161 or 249.

Effective June 11, 2019, a tortfeasor is liable for damages up to $3,000 to motor vehicles
to the extent the damages are not covered by insurance. MCL 500.3135(3)(e). (Before June
11, 2019, the limitation was $1,000.) The tortfeasor is also liable for intentionally caused
harm to persons or property. MCL 500.3135(3)(a).

1995 PA 222 introduced two limitations on the recovery of damages for noneconomic loss.
First, a plaintiff who is more than 50 percent at fault may not recover noneconomic loss
damages. MCL 500.3135(2)(b). Second, a plaintiff operating his or her own vehicle at the
time of injury who does not have in effect for that vehicle no-fault insurance required by
statute is precluded from recovering noneconomic loss damages. MCL 500.3135(2)(c).
Neither of these provisions bar a Michigan resident plaintiff’s claim for excess economic
loss damages. However, all damages of out-of-state residents will be barred if they are
proven to be more than 50% at fault or fail to prove a threshold injury. See MCL
500.3135(2); MCL 500.3135(3)(d). In other words, in order to recover any damages,
whether economic or noneconomic in nature, the out-of-state resident must be 50% or less
at fault, and his/her injuries must constitute death, serious impairment of body function or
permanent serious disfigurement.

The no-fault threshold of serious impairment is applicable in a suit against a governmental
agency pursuant to the motor vehicle exception to the governmental immunity act. Hardy

v County of Oakland, 461 Mich 561; 607 NW2d 718 (2000).

Based on the needs and issues of a particular case, the Court and parties may consider re-
ordering the instructions in this Chapter for additional clarity or consistency.
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M Civ JI 36.01 No-Fault Auto Negligence: Serious Impairment of
Body Function - Definition (To Be Used in Cases in Which 1995 PA
222 Applies)

One of the elements plaintiff must prove in order to recover noneconomic loss damages in
this case is that [ he / she ] sustained a serious impairment of body function.

Serious impairment of body function means an objectively manifested impairment of an
important body function that affects the plaintiff’s general ability to lead [ his/ her ] normal
life. An impairment does not have to be permanent in order to be a serious impairment of
body function.

Note on Use

1995 PA 222 amended the no-fault statute to provide that the issue of serious impairment
of body function is a question of law if the trial judge finds either that (1) there is no factual
dispute concerning the nature and extent of the person’s injuries, or (2) there is a factual
dispute concerning the nature and extent of the person’s injuries, but the dispute is not
material to the determination of whether the person suffered serious impairment of body
function. MCL 500.3135(2)(a). In cases which do not fall into either of these categories,
serious impairment of body function is a jury question and this instruction should be given.
The amended statute specifically provides that for a closed-head injury, a question of fact
is created if a licensed allopathic or osteopathic physician who regularly diagnoses or treats
closed-head injuries testifies under oath that there may be a serious neurological injury.
MCL 500.3135(2).

The definition of serious impairment in 1995 PA 222 applies to cases filed on or after July
26, 1996. MCL 500.3135(2).

If the claim involves economic and noneconomic damages, M Civ JI 36.04 No-Fault Auto
Negligence: Elements of ProofExplanation of Noneconomic-Economic Distinction should
be given before this instruction.

If the trial court makes any preliminary rulings as a matter of law in the plaintiff’s favor,
e.g., that a body function is “important,” this instruction must be modified accordingly.

If mental or emotional injury is an issue, M Civ JI 36.02 should be given in addition to this
instruction.

Comment

Prior to the enactment of 1995 PA 222, the statutory threshold requirement of “serious
impairment of body function” had not been defined by the Michigan Legislature. However,
it had been the subject of frequent appellate court decisions. In two Supreme Court
decisions, Cassidy v McGovern, 415 Mich 483 (1982), and DiFranco v Pickard, 427 Mich
32 (1986), the Michigan Supreme Court defined “serious impairment of body function” in
substantially different ways. Presumably 1995 PA 222 was a legislative response to those
conflicting opinions, which, among other things, adopted the first legislative definition of
“serious impairment of body function.” MCL 500.3135(7) formerly stated: “As used in this
section, ‘serious impairment of body function’ means an objectively manifested
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impairment of an important body function that affects the person’s general ability to lead
his or her normal life.”

Following the enactment of 1995 PA 222, the Supreme Court decided Kreiner v Fischer,
471 Mich 109 (2004), and numerous Court of Appeals’ decisions were issued
implementing that decision.

In McCormick v Carrier, 487 Mich 180 (2010), the Supreme Court overruled Kreiner. Both
Kreiner and McCormick are summary disposition cases that address when and under what
circumstances a trial judge can decide the issue of serious impairment of body function as
amatter of law. Neither addressed the issue of jury instructions. Therefore, caution should
be exercised in extracting language from McCormick and converting it to jury instructions.

In McCormick, the Supreme Court held that the statutory definition of serious impairment
of body function sets forth three requirements: first, there must be an objectively
manifested impairment; second, the impairment must be of an important body function; and
third, the impairment must be one that affects the injured person’s general ability to lead
his or her normal life.

The Committee determined it was necessary to delete the last paragraph of the instruction,
which formerly stated, “In order for an impairment to be objectively manifested, there must
be a medically identifiable injury or condition that has a physical basis.” This definitional
language came from DiFranco, supra, which predated 1995 PA 222. It was also affirmed
in Jackson v Nelson, 252 Mich App 643 (2002), which was decided after 1995 PA 222.
However, there is language in McCormick suggesting that this definition, although
arguably still relevant, does not present a complete definition of the objectively manifested
element of the threshold. In this regard, McCormick stated, “The common meaning of
‘objectively manifested” in MCL 500.3135(5) is an impairment that is evidenced by actual
symptoms or conditions that someone other than the injured person would observe or
perceive as impairing a body function. In other words, an ‘objectively manifested’
impairment is commonly understood as one observable or perceivable from actual
symptoms or conditions.” However, the Court goes on to cite Cassidy and DiFranco,
supra and states, “Further, the preexisting judicial interpretation of ‘objectively
manifested’ is consistent with the plain language of the later adopted statute.” The
Committee determined that the most appropriate course was to delete any definitional
language of the objectively manifested element from this instruction. In doing so, however,
the Committee did not mean to imply that a court cannot give an appropriate special
instruction on this issue or on the other two threshold elements dealing with important body
function and general ability to lead plaintiff’s normal life.

It is error to instruct the jury that “serious impairment means impairment of more than
ordinary severity.” Karas v White, 101 Mich App 208; 300 NW2d 320 (1980); Smith v
Sutherland, 93 Mich App 24; 285 NW2d 784 (1979).

It is also error to instruct the jury regarding death and permanent serious disfigurement if
the only issue is whether the plaintiff suffered a serious impairment. Karas; Argenta v
Shahan, 135 Mich App 477; 354 NW2d 796 (1984), rev’d on other grounds, 424 Mich 83;
378 NW2d 470 (1985).

The Michigan Supreme Court has made it clear that the threshold of serious impairment is
not a limitation that precludes recovery of damages for noneconomic loss where a plaintiff
ceases to suffer from a serious impairment. Incarnati v Savage (and Byer v Smith), 419

Michigan Supreme Court Page 36-5



Michigan Model Civil Jury Instructions
Mich 541; 357 NW2d 644 (1984). See M Civ J1 36.01A.
History
M Civ J136.01 was deleted October 2022. M Civ JI 36.11 was originally added June 1997;

it was amended in December 1999, February 2001, and June 2011; it was renumbered as
M Civ JI 36.01 in October 2022.
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M Civ JI1 36.01A No-Fault Auto Negligence: Serious Impairment of
Body Function - Definition (To Be Used in Cases in Which 2019 PA
22 Applies)

One of the elements plaintiff must prove in order to recover noneconomic loss damages in
this case is that [ he / she ] sustained a serious impairment of body function.

Serious impairment of body function means an objectively manifested impairment of an
important body function that affects the plaintiff’s general ability to lead [ his/ her ] normal
life. An impairment does not have to be permanent in order to be a serious impairment of
body function.

An objectively manifested impairment is one that is observable or perceivable from actual
symptoms or conditions by someone other than the injured person.

An important body function is a body function of great value, significance, or consequence
to the injured person.

An impairment affects a person’s general ability to lead his or her normal life where it has
had an influence on some of the person’s capacity to live in his or her normal manner of
living. Although how long an impairment lasts may be relevant, there is no set amount of
time for how long an impairment must last. This examination is inherently fact and
circumstance specific to each injured person, must be conducted on a case-by-case basis,
and requires comparison of the injured person’s life before and after the incident.

Note on Use

2019 PA 22 in essence codified the holding of McCormick v Carrier,487 Mich 180 (2010).
See MCL 500.3135(5).

History

M Civ JI 36.01A renumbered to M Civ JI 36.01B October 2022. New M Civ JI 36.01A
added October 2022.
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M Civ JI1 36.01B No-Fault Auto Negligence: Noneconomic Loss
Damages for Non-Continuing Serious Impairment Threshold Injury

If you find plaintiff suffered serious impairment of body function, but [ his/her ] injury has
ceased, or may in the future cease to be a serious impairment of body function, that fact will
not relieve defendant from liability for any of the noneconomic loss damages suffered by
plaintiff as a proximate result of defendant’s negligence.

Comment

Incarnati v Savage (and Byer v Smith), 419 Mich 541; 357 NW2d 644 (1984); DiFranco v
Pickard, 427 Mich 32, 42 n6; 398 NW2d 896, 902 n6 (1986).

History

M Civ JI 36.01 A was added September 1988. Amended February 2001. Amended and
renumbered to M Civ JI 36.01B October 2022.
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M Civ JI 36.02 No-Fault Auto Negligence: Mental or Emotional Injury

The operation of the mind and of the nervous system are body functions. Mental or
emotional injury which is caused by physical injury or mental or emotional injury not
caused by physical injury but which results in physical symptoms may be a serious
impairment of body function.

Comment
See Luce v Gerow, 89 Mich App 546; 280 NW2d 592 (1979).

History

M Civ JI 36.02 was added November 1980. Amended February 2001, October 2022.
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M Civ JI 36.03 No-Fault Auto Negligence: Permanent Serious
Disfigurement

The law in Michigan provides that plaintiff may recover [insert ‘noneconomic loss” if the
plaintiff'is a Michigan resident; insert “economic and noneconomic loss” if the plaintiff'is
not a Michigan resident] damages in this case if [ he / she ] suffered permanent serious
disfigurement. The term “permanent serious disfigurement” should be considered to have
its ordinary meaning as those words are commonly used. Based upon the evidence in this
case, you must decide whether plaintiff suffered disfigurement and, if so, whether that
disfigurement is both serious and permanent.

Note on Use

2019 PA 21 and 22 amended the Michigan No-Fault Insurance Act to differentiate between
Michigan residents and out-of-state residents for purposes of tort liability for economic
damages. MCL 500.3135(2)(b) & (3)(d).

The parenthetical phrase “noneconomic loss” should be included in the instruction if the
Michigan resident plaintiff claims economic loss in addition to noneconomic loss. Under
MCL 500.3135(3)(c) (formerly MCL 500.3135(2)(c)), the Michigan resident plaintiff need
not prove permanent serious disfigurement to recover economic loss damages in excess of
no-fault benefits. However, the out-of-state resident Plaintiff must prove permanent
serious disfigurement to recover economic and noneconomic loss damages.

The issue of permanent serious disfigurement is a question of law if the trial judge finds
either that (1) there is no factual dispute concerning the nature and extent of the person’s
injuries, or (2) there is a factual dispute concerning the nature and extent of the person’s
injuries, but the dispute is not material to the determination of whether the person has
suffered permanent serious disfigurement. MCL 500.3135(2)(a).

History

M Civ JI 36.03 was added November 1980. Amended October 2022
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M Civ JI 36.04 No-Fault Auto Negligence: Elements of Proof -
Explanation of Noneconomic-Economic Distinction for Michigan
Resident Plaintiff

The plaintiff claims two different types or classes of damages in this case. The elements
which the plaintiff has the burden of proving with respect to each type of damages are
somewhat different. The first type or class of damages is generally referred to as
“noneconomic” loss damages and consists of such things as [ insert those applicable
noneconomic loss damages for which the plaintiff seeks recovery in this case ].

The second type or class of damages sought by plaintiff is generally referred to as
“economic” loss damages and consists of / for insured defendants, insert those applicable
economic loss damages suffered by the plaintiff in excess of compensable no-fault benefits
for which plaintiff seeks recovery: for the first three years, amounts in excess of no-fault
benefits for work loss and survivors’ loss, and, for the period after three years, all work loss
and survivors’ loss. For uninsured defendants, insert any economic loss damages. With
regard to allowable expenses, they consist of all allowable expenses, including all future
allowable expenses, if plaintiff'is excluded from, or has opted out of, allowable expense
coverage. If plaintiff is not excluded from, or has not opted out of, allowable expense
coverage, then allowable expenses will consist of those allowable expenses, including all
future allowable expenses, in excess of no-fault benefits payable under the no-fault
coverage available to the plaintiff].

As Iindicated, what the plaintiff must prove differs somewhat depending on which type of
damages claim is being considered—economic or noneconomic loss damages. 1 will now
instruct you regarding the elements which the plaintiff must prove.

Note on Use

2019 PA 21 and 22 amended the Michigan No-Fault Insurance Act to differentiate between
Michigan residents and out-of-state residents for purposes of tort liability for economic
damages. MCL 500.3135(2)(b) & (3)(d).

Both insured and uninsured motorist tortfeasors have immunity from tort liability for
noneconomic loss damages, except where the injured person has suffered death, serious
impairment of body function, or permanent serious disfigurement. Auto Club Insurance
Ass’n v Hill, 431 Mich 449; 430 NW2d 636 (1988). However, the uninsured motorist
tortfeasor (unlike the insured motorist tortfeasor) has no tort immunity for economic loss
damages. Hill.

Under MCL 500.3135(3)(c) (formerly MCL 500.3135(2)(c)), serious impairment need not
be proven to recover economic loss damages in excess of no-fault benefits. Cassidy v
McGovern, 415 Mich 483; 330 NW2d 22 (1982); Cochran v Myers, 146 Mich App 729;
381 NW2d 800 (1985); 1v denied, 425 Mich 867; 387 NW2d 387 (1986). Damages for loss
of earning capacity are not recoverable in tort under the no-fault act. Loss of earnings,
however, is an economic loss damage, and as such is recoverable in tort if it is in excess of
no-fault benefits received for “work loss™ as that term is defined in MCL 500.3107—-.3110.
“Work loss” as defined in those sections does not include loss of earning capacity. Argenta
v Shahan (and Ouellette v Kenealy), 424 Mich 83; 378 NW2d 470 (1985).
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MCL 500.3135(3)(c) provides that the defendant remains liable for “Damages for
allowable expenses, work loss, and survivor's loss as defined in sections 3107 to 3110,
including all future allowable expenses and work loss, in excess of any applicable limit
under section 3107c¢ or the daily, monthly, and 3-year limitations contained in those
sections, or without limit for allowable expenses if an election to not maintain that coverage
was made under section 3107d or if an exclusion under section 3109a(2) applies. The party
liable for damages is entitled to an exemption reducing his or her liability by the amount of
taxes that would have been payable on account of income the injured person would have
received if he or she had not been injured.”

MCL 500.3135(3) abolishes tort liability of drivers and owners of insured vehicles with
exceptions listed in that subsection. MCL 500.3135(3)(c) identifies recoverable economic
damages but does not include replacement services. Johnson v Recca, 492 Mich 169, 821
NW2d 520 (2012).

This instruction should be given in those cases where the plaintiff is seeking to recover for
both economic and noneconomic losses. It should be read immediately before the burden
of proof instructions with regard to noneconomic and economic loss damages.

History

M Civ JI 36.04 was added November 1980. Amended September 1989, October 2013,
October 2022.
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M Civ JI 36.04A No-Fault Auto Negligence: Elements of Proof -
Explanation of Noneconomic-Economic Distinction for Out-of-State
Resident Plaintiff

The plaintiff claims two different types or classes of damages in this case. The first type or
class of damages is generally referred to as “noneconomic” loss damages and consists of

such things as [ insert those applicable noneconomic loss damages for which the plaintiff
seeks recovery in this case ].

The second type or class of damages sought by plaintiff is generally referred to as
“economic” loss damages and consists of [ insert those economic loss damages for which
the plaintiff seeks recovery in this case]

I will now instruct you regarding the elements which the plaintiff must prove.
Note on Use

2019 PA 21 and 22 amended the Michigan No-Fault Insurance Act to differentiate between
Michigan residents and out-of-state residents for purposes of tort liability for economic
damages. MCL 500.3135(2)(b) & (3)(d).

MCL 500.3135(3) abolishes tort liability of drivers and owners of insured vehicles with
exceptions listed in that subsection.

This instruction is based on MCL 500.3135(3)(d) which sets forth the rights of non-resident
plaintiffs in automobile negligence cases following the amendments of 2019 PA 21-22.

If the injury resulted in death, the words, “plaintiff’s decedent” should be substituted where
appropriate.

Both insured and uninsured motorist tortfeasors have immunity from tort liability for
noneconomic loss damages, except where the injured person has suffered death, serious
impairment of a body function, or permanent serious disfigurement. Auto Club Insurance
Ass’n v Hill, 431 Mich 449; 430 NW2d 636 (1988). However, the uninsured motorist
tortfeasor (unlike the insured motorist tortfeasor) has no tort immunity for economic loss
damages.

History

M Civ JI 36.04A was added October 2022.
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M Civ J1 36.05 No-Fault Auto Negligence: Burden of Proof -
Noneconomic Loss (To Be Used in Cases in Which 1995 PA 222 Does
Not Apply)

[Instruction Deleted]
History

M Civ JI 36.05 was added November 1980. Amended January 1984, November 1995,
January 2020. Deleted October 2022.
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M Civ JI 36.06 No-Fault Auto Negligence: Burden of Proof - Economic
and/or Noneconomic Loss for Michigan Resident Plaintiff

In order to recover damages for either economic or noneconomic loss, plaintiff has the
burden of proving:

(a) that the defendant was negligent;
(b) that the plaintiff was injured;

(c) that the negligence of the defendant was a proximate cause of injury to the plaintiff.

ECONOMIC LOSS

If the plaintiff has proved all of those elements, then (subject to the rule of comparative
negligence, which I will explain) the plaintiff is entitled to recover damages for economic
loss resulting from that injury, including: [ for insured defendants, insert those applicable
economic loss damages suffered by the plaintiff in excess of compensable no-fault benefits
for which plaintiff seeks recovery: for the first three years, amounts in excess of no-fault
benefits for work loss and survivors’ loss, and, for the period after three years, all work loss
and survivors’ loss. With regard to allowable expenses, they consist of all allowable
expenses, including all future allowable expenses, if plaintiffis excluded from, or has opted
out of, allowable expense coverage. If plaintiffis not excluded from, or has not opted out
of, allowable expense coverage, then allowable expenses will consist of those allowable
expenses, including all future allowable expenses, in excess of no-fault benefits payable
under the no-fault coverage available to the plaintiff. For uninsured defendants, insert any
economic loss damages. ], that you determine the plaintiff has incurred or will incur in the
future.

[ Read only if applicable ] If you find that plaintiff is entitled to recover for work loss
beyond what is recoverable in no-fault benefits, you must reduce that by the taxes that
would have been payable on account of income plaintiff would have received if he or she
had not been injured.

NONECONOMIC LOSS

As to plaintiff’s claim for damages for noneconomic loss, plaintiff has the burden of
proving a fourth element:

(d) that plaintiff’s injury resulted in [ death / serious impairment of body function / or /
permanent serious disfigurement ].

If the plaintiff has proved all of those elements, then (subject to the rule of comparative
negligence, which I will explain) plaintiff is entitled to recover damages for noneconomic
loss that you determine the plaintiff has sustained or will sustain in the future as a result of
that [ death / injury ].
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COMPARATIVE NEGLIGENCE

The defendant has the burden of proving that the plaintiff was negligent and that such
negligence was a proximate cause of plaintiff’s [ injury / death ].

If your verdict is for the plaintiff and you find that the negligence of both parties was a
proximate cause of plaintiff’s [ injury / death ], then you must determine the degree of such
negligence, expressed as a percentage, attributable to each party.

Negligence on the part of the plaintiff does not bar recovery by plaintiff against the
defendant for damages for economic loss. However, the percentage of negligence
attributable to the plaintiff will be used by the court to reduce the amount of damages for
economic loss that you find were sustained by plaintiff.

Negligence on the part of the plaintiff does not bar recovery by plaintiff against the
defendant for damages for noneconomic loss unless plaintiff’s negligence is more than 50
percent. If the plaintiff’s negligence is more than 50 percent, your verdict will be for the
defendant as to plaintiff’s claim for damages for noneconomic loss. Where the plaintiff’s
negligence is 50 percent or less, the percentage of negligence attributable to plaintiff will
be used by the court to reduce the amount of damages for noneconomic loss that you find
were sustained by the plaintiff.

The Court will furnish a Verdict Form that will list the questions you must answer. Your
answers to the questions in the verdict form will constitute your verdict.

Note on Use

1995 PA 222 contains a definition of “serious impairment of body function” that applies to
all cases filed on or after March 28, 1996. See May v Sommerfield, 239 Mich App 197; 607
NW2d 422 (1999). 1995 PA 222 also bars recovery of damages for noneconomic loss if
(1) a plaintiff is more than 50 percent at fault or (2) a plaintiff is uninsured and is operating
his or her own vehicle at the time of the injury. MCL 500.3135(2)(b),(c). These two
provisions are effective for cases filed on or after July 26, 1996, but they do not affect a
plaintiff’s right to recover excess economic loss damages.

This instruction applies to a case that includes claims for damages for both economic and
noneconomic loss. If the case involves only one of these types of damages, this instruction
must be modified. For example, if only noneconomic loss damages are claimed, the trial
judge should read the four elements (a)—(d) together; delete the section titled “Economic
Loss”; and delete the third-from-last paragraph of this instruction. This instruction should
also be modified by deleting the first four paragraphs under the section titled “Comparative
Negligence” if plaintiff’s negligence is not an issue in the case.

An uninsured plaintiff operating his or her own vehicle at the time of the injury is not
entitled to noneconomic loss damages, but may recover excess economic loss damages. See
MCL 500.3135(2)(c), added by 1995 PA 222.

Both insured and uninsured motorist tortfeasors have immunity from tort liability for
noneconomic loss damages, except where the injured person has suffered death, serious
impairment of a body function, or permanent serious disfigurement. Auto Club Insurance
Ass’n v Hill, 431 Mich 449; 430 NW2d 636 (1988). However, the uninsured motorist
tortfeasor (unlike the insured motorist tortfeasor) has no tort immunity for economic loss
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damages. Hill.

See MCL 500.3135(3)(c) (formerly MCL 500.3135(2)(c)) for allowable economic loss
damages. MCL 500.3135(3) abolishes tort liability of drivers and owners of insured
vehicles with exceptions listed in that subsection. MCL 500.3135(3)(c) identifies
recoverable economic damages but does not include replacement services. Johnson v
Recca, 492 Mich 169, 821 NW2d 520 (2012).

In suits against an insured defendant, MCL 500.3135(3)(c) requires a reduction for the tax
liability the injured person would have otherwise incurred. The “tax reduction” instruction
should only be included if there is evidence to support it.

2019 PA 22 amended the Michigan No-Fault Insurance Act (MCL 500.3101 ef seq.) and in
essence codified the holding of McCormick v Carrier, 487 Mich 180 (2010). In addition,
MCL 500.3135(3)(c) provides that tort liability remains for damages for allowable
expenses, work loss, and survivor’s loss, including all future allowable expenses and wage
loss, in excess of any applicable limit under MCL 500.3107c and MCL 500.3107d. MCL
500.3107c is the provision permitting insureds to select lesser amounts of first-party
benefits, and MCL 500.3107d permits qualified persons to opt out of allowable expense
benefits, and MCL 500.3109a(2) permits qualified persons to exclude coverage for
allowable expense benefits.

Comment
The no-fault law has not abolished the common law action for loss of consortium by the
spouse of a person who receives above-threshold injuries. Rusinek v Schultz, Snyder &

Steele Lumber Co, 411 Mich 502; 309 NW2d 163 (1981).

A plaintiff who is more than 50 percent at fault is not entitled to noneconomic loss damages.
MCL 500.3135(2)(b), added by 1995 PA 222.

History

M Civ JI 36.06 was added November 1980. Amended September 1989, November 1995,
October 2013, January 2020, October 2022.
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M Civ JI 36.06A No-Fault Auto Negligence: Burden of Proof -
Economic and Non-Economic Loss of Out-of-State Resident Plaintiff

In order to recover damages for either economic or noneconomic loss, plaintiff has the
burden of proving:

(a) that the defendant was negligent;
(b) that the plaintiff was injured;
(c) thatthe negligence of the defendant was a proximate cause of injury to the plaintiff.

(d) that plaintiff’s injury resulted in [ death / serious impairment of body function / or
/ permanent serious disfigurement ].

ECONOMIC LOSS

If the plaintiff has proved all of those elements, then (subject to the rule of comparative
negligence, which I will explain) the plaintiff is entitled to recover damages for economic
loss resulting from that injury, including: [ insert those economic loss damages for which
the plaintiff seeks recovery in this case ], that you determine the plaintiff has incurred or
will incur in the future.

[ Read only if applicable ] If you find that plaintiff is entitled to recover for work loss
beyond what is recoverable in no-fault benefits, you must reduce that by the taxes that
would have been payable on account of income plaintiff would have received if he or she
had not been injured.

NONECONOMIC LOSS

If the plaintiff has proved all of those elements, then (subject to the rule of comparative
negligence, which I will explain) plaintiff is entitled to recover damages for noneconomic
loss that you determine the plaintiff has sustained or will sustain in the future as a result of
that [ death / injury ].

TCOMPARATIVE NEGLIGENCE

The defendant has the burden of proving that the plaintiff was negligent and that such
negligence was a proximate cause of plaintiff’s [ injury / death ].

If your verdict is for the plaintiff and you find that the negligence of both parties was a
proximate cause of plaintiff’s [ injury / death ], then you must determine the degree of such
negligence, expressed as a percentage, attributable to each party.

Negligence on the part of the plaintiff does not bar recovery by plaintiff against the

defendant for damages for economic and noneconomic loss unless plaintiff’s negligence is
more than 50 percent. If the plaintiff’s negligence is more than 50 percent, your verdict will
be for the defendant as to plaintiff’s claim for damages for economic and noneconomic loss.
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Where the plaintiff’s negligence is 50 percent or less, the percentage of negligence
attributable to plaintiff will be used by the court to reduce the amount of damages for
economic and noneconomic loss that you find were sustained by the plaintiff.

The Court will furnish you with a Verdict Form that will list the questions you must answer.
Your answers to the questions will constitute your verdict.

Note on Use

2019 PA 21-22 amended the Michigan No-Fault Insurance Act to differentiate between
Michigan residents and out-of-state residents for purposes of tort liability for economic
damages. MCL 500.3135(2)(b) & (3)(d).

MCL 500.3135(3) abolishes tort liability of drivers and owners of insured vehicles with
exceptions listed in that subsection.

This instruction is based on MCL 500.3135(3)(d) which sets forth the rights of non-resident
plaintiffs in automobile negligence cases following the amendments of 2019 PA 21-22.

If the injury resulted in death, the words, “plaintiff’s decedent” should be substituted where
appropriate.

Both insured and uninsured motorist tortfeasors have immunity from tort liability for
noneconomic loss damages, except where the injured person has suffered death, serious
impairment of a body function, or permanent serious disfigurement. Auto Club Insurance
Ass’n v Hill, 431 Mich 449; 430 NW2d 636 (1988). However, the uninsured motorist
tortfeasor (unlike the insured motorist tortfeasor) has no tort immunity for economic loss
damages.

+1f comparative negligence is not an issue in the case, this section should not be read to the jury.
This instruction applies to a case that includes claims for damages for both economic and
noneconomic loss. If the case involves only one of these types of damages, this instruction
must be modified.

History

M Civ JI 36.06A was added October 2022.
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M Civ JI 36.11 No-Fault Auto Negligence: Serious Impairment of
Body Function - Definition (To Be Used in Cases in Which 1995 PA
222 Applies)

[Renumbered to M Civ JI 36.01]
History

M Civ JI 36.11 was added June 1997. Amended in December 1999, February 2001, June
2011, and October 2022. Renumbered to M Civ JI1 36.01 October 2022.
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M Civ JI 36.15 No-Fault Auto Negligence: Burden of Proof - Economic
and/or Noneconomic Loss

[Instruction Deleted]
History

M Civ JI1 36.15 was added June 1997. Amended December 1999, October 2013, July 2017,
January 2020. Deleted October 2022.
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M Civ JI 38.01 Agency Relationship: Definitions of Agent and Principal..........ccccceeevveennes 38-2
M Civ JI 38.10 Agency: Apparent Agency Relationship.......cccccooeeeiiiiiie e, 38-3

M Civ JI 38.20 Vicarious Tort Liability Based on Ostensible Agency (For Cases
Other Than Medical MalpractiCe) ......eccociiiiciiie ettt ettt r e e e etve e e 38-4
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M Civ JI 38.01 Agency Relationship: Definitions of Agent and
Principal

An “agent” is a person who is authorized by another to act on [ his / her/ its | behalf. The
[ person/ entity | who has given the authority and has the right to control the agent is called
the “principal.”
*(The agent’s authority may be expressed or implied.)

Note on Use
*The sentence in parentheses should be used only if applicable.

Comment
Burton v Burton, 332 Mich 326; 51 NW2d 297 (1952).

History

M Civ JI 38.01 was added May 1999.
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M Civ JI1 38.10 Agency: Apparent Agency Relationship

The plaintiff claims that [ name of person ] was acting as the defendant’s agent. The
defendant is bound by the acts of [ name of person ] as [ his / her ] agent if

(a) the defendant put [ name of person ] in such a situation that an ordinary person
familiar with the particular type of business involved in this matter would be justified

in assuming that [ name of person ] had the authority to act on behalf of the defendant,

(b) the plaintiff assumed that [ name of person ] had the authority to act on behalf of
the defendant, and

(c) the plaintiff was justified in assuming that [ name of person ] had the authority to
act on behalf of the defendant.

Note on Use
This instruction does not apply in tort cases. See Grewe v Mount Clemens General
Hospital, 404 Mich 240; 273 NW2d 429 (1978); Johnston v American Oil Co, 51 Mich App
646; 215 NW2d 719 (1974).

Comment

Central Wholesale Co v Sefa, 351 Mich 17; 87 NW2d 94 (1957); Faber v Eastman, Dillon
& Co, 271 Mich 142; 259 NW 880 (1935).

History

M Civ JI 38.10 was added January 1999.
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M Civ JI 38.20 Vicarious Tort Liability Based on Ostensible Agency
(For Cases Other Than Medical Malpractice)

Under certain circumstances, a defendant may be liable for the actions or omissions of a
person who is not actually [ his / her / its | agent or employee. In this case, plaintiff claims
that defendant is liable based on negligence of [ name of ostensible agent or employee |.

In order to establish the liability of defendant under this theory, plaintift has the burden of
proving:

(a) Defendant intentionally or negligently made representations that [ name of
ostensible agent | was [ his / her / its ] employee or agent;

(b) On the basis of those representations, plaintiff reasonably believed that [ name of
ostensible agent | was acting as an employee or agent of the defendant;

(¢) Plaintiff [ was injured / sustained damage |;

(d) Plaintiff [ was injured / sustained damage ] because [ he / she ] relied on [ name of
defendant | to provide employees or agents who would exercise reasonable skill or
care;

(e) [ Name of ostensible agent | was negligent;

(f) The negligence of [ name of ostensible agent ] was a proximate cause of plaintiff’s
[ injury / damage |.

Your verdict will be for the plaintiff if the plaintiff has proved all of those elements.

Your verdict will be for the defendant if the plaintiff has failed to prove any one of those
elements.

Comment
Johnston v American Oil Co, 51 Mich App 646; 215 NW2d 719 (1974); Thomas v Checker
Cab Co, 66 Mich App 152; 238 NW2d 558 (1975); Little v Howard Johnson Co, 183 Mich
App 675; 455 NW2d 390 (1990).

History

M Civ JI 38.20 was added May 2000. Amended January 2020.
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M Civ JI 40.01 Two or More Plaintiffs - Separate Consideration - Repeating
INSEFUCTIONS .ttt e e ettt eeee e e e et eeee e e e saan bt aeeeeeeeeannaes 40-2

M Civ JI 40.02 AssessSmMeNnt Of DAMAZES ....ccoouieeiiiuieeeieieeeeiie e eetteee et aeeeetaeaeeeeraeeeearaeaeeanes 40-3
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M Civ J1 40.01 Two or More Plaintiffs - Separate Consideration -
Repeating Instructions

There are [ number ] plaintiffs in this trial. Each plaintiff is entitled to separate
consideration of [ his / or / her | own case. I shall not repeat my instructions for each
plaintiff. Unless I tell you otherwise, all instructions apply to each plaintiff.

Note on Use
The use of this instruction will tend to eliminate repeating instructions on behalf of two or
more plaintiffs on issues and questions of law applicable to more than one plaintiff. It is
recommended that this instruction be given either before or after M Civ JI 7.01 Issues for

the Jury and Theories of the Parties, in the discretion of the judge. It will apply in cases
consolidated for trial as well as a single suit involving multiple plaintiffs.

Comment
An instruction of this type has not been passed on by the Michigan Supreme Court.
Instructions somewhat similar have been approved in California in Fresno City Lines v
Herman, 97 Cal App 2d 366; 217 P2d 987 (1950), and McCallum v Howe, 110 Cal App 2d
792; 243 P2d 894 (1952).

History

M Civ JI 40.01 was SJI 41.01.
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M Civ J1 40.02 Assessment of Damages

If your verdict is for one of the plaintiffs, you shall determine [ his / or / her | damages and
return a verdict in that amount. If your verdict is for more than one of the plaintiffs, you
shall determine the amount of their damages separately, and return a verdict in that separate
amount for each plaintiff.

Comment
See Forms of Verdicts under M Civ JI 65.01-65.04.

History

M Civ J1 40.02 was SJI 41.02.
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Chapter 41: Multiple Defendants

M Civ JI1 41.01 Two or More Defendants - Separate Consideration - Repeating
INSEFUCTIONS .ttt e e ettt eeee e e e et eeee e e e saan bt aeeeeeeeeannaes 41-2

M Civ JI 41.02 Damages Where There Is No Allocation of Fault Between
(D] =T oo F=1 01 £ TP P P UPROTPRPRRRt 41-3

M Civ JI 41.03 Multiple Parties and Pleadings Where Jury May Not Be Able to
Apportion Damages [ Instruction Deleted ] ........ccovueiieiiiiiniie i 41-4

M Civ JI 41.04 Damages Not to Be Allocated Among Joint Tort-Feasors [ Instruction Deleted ]
41-5
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M Civ J1 41.01 Two or More Defendants - Separate Consideration -
Repeating Instructions

There are [ number | defendants in this trial. Each defendant is entitled to separate
consideration of [ his / or / her ] own defense. I shall not repeat my instructions for each
defendant. Unless I tell you otherwise, all instructions apply to each defendant.

Note on Use

The use of this instruction will tend to eliminate repeating instructions on behalf of two or
more defendants on issues and questions of law applicable to more than one defendant. It
is recommended that this be given either before or after M Civ JI 7.01 Issues for the Jury
and Theories of the Parties, in the discretion of the judge.

Exception: In cases of claimed vicarious liability in which the relationship of the defendants
is admitted or exists as a matter of law, this instruction should not be given.

Comment
The Michigan Supreme Court has not considered the specific question of repetition of
instructions due to more than one party’s being present in the case. But see Hayes v
Coleman, 338 Mich 371; 61 NW2d 634 (1953); Mack v Precast Industries, 369 Mich 439;
120 NW2d 225 (1963).

History

M Civ JI 41.01 was SJI 41.03.

Page 41-2 Michigan Supreme Court



Chapter 41: Multiple Defendants

M Civ J1 41.02 Damages Where There Is No Allocation of Fault
Between Defendants

If you find one of the defendants to be liable, you shall determine the amount of damages
[ he/ or / she ] caused and return a verdict in that amount. If you find more than one of the
defendants to be liable, you shall return a separate verdict for the amount of damages you
determine each defendant caused.

Note on Use

This instruction should be used only if defendants caused factually separable injuries.
Defendants who cause factually separable injuries are liable only for the injuries they cause
and the jury should determine separate damages. Rodgers v Canfield, 272 Mich 562; 262
NW 409 (1935). This instruction does not apply in cases of vicarious liability or joint
liability. (For discussion of the abrogation of joint liability in most cases see comment to
now-deleted M Civ JI 43.01 A Contribution among Tort-feasors by Relative Fault.)

Even if defendants have caused factually separable injuries, the jury may be required to
allocate fault between one of the defendants and the plaintiff or a named nonparty. MCL
600.2957, .6304. If an allocation of fault is required, the jury’s verdict will not be for the
damages caused by that defendant, as this instruction states. Instead, the court will
determine that defendant’s damages based on the allocation of fault. MCL 600.6306. In
such cases involving both factually separable injuries and allocation of fault, modifications
of both this instruction and M Civ JI 42.01 Allocation of Fault of Parties may be given.

Where there is an issue about whether defendants caused factually separable injuries,
modifications of both this instruction and M Civ JI 42.01 may be given.

History

M Civ JI 41.02 was SJI 41.04.
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M Civ J1 41.03 Multiple Parties and Pleadings Where Jury May Not Be
Able to Apportion Damages [ Instruction Deleted |

Comment

This instruction was deleted because allocation of fault between defendants and others in a
lawsuit based on tort or other legal theory seeking damages for personal injury, property
damage, or wrongful death is required by MCL 600.6304, and the trial judge then assesses
damages against defendants based on the allocation of fault (MCL 600.6306). (Prior to its
amendment by 1995 PA 249, the section requiring an allocation of fault applied only to
“personal injury actions.”)

History

M Civ JI 41.03 was SJI 41.05. Deleted November 2000.
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M Civ]I41.04 Damages Not to Be Allocated Among Joint Tort-Feasors
[ Instruction Deleted ]

Comment

This instruction was deleted because even in cases in which joint liability has not been
abolished, allocation of fault between defendants and others in a lawsuit based on tort or
other legal theory seeking damages for personal injury, property damage, or wrongful death
is required by MCL 600.6304. (Prior to its amendment by 1995 PA 249, the allocation of
fault section applied only to “personal injury actions.”) Joint liability was not abolished in
medical malpractice actions in which the plaintiff is determined to be without fault (MCL
600.6304(6)(a)), and cases in which the defendant is found liable for an act or omission that
constitutes one of enumerated crimes (MCL 600.6312).

Also, this instruction was deleted because even in joint liability cases, it is the judge, not
the jury, that is given the role of assessing damages against defendants in accordance with
MCL 600.6306.

History

M Civ JI1 41.04 was SJI1 41.06. Deleted November 2000.
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Chapter 42: Allocation of Fault
(Personal Injury Action)

M Civ JI 42.01 Allocation of Fault of Parties 42-2
M Civ JI 42.05 Allocation of Fault of Parties and Identified Nonparties ...........cccccuveennneen. 42-3
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M Civ J1 42.01 Allocation of Fault of Parties

If you find that multiple parties are at fault, then you must allocate the total fault among
those parties.

In determining the percentage of fault of each party, you must consider the nature of the
conduct of each party and the extent to which each party’s conduct caused or contributed
to the plaintiff’s injury. The total must add up to 100 percent.

Note on Use

This instruction should be used only for personal injury actions filed on or after October 1,
1986, relating to causes of action arising on or after October 1, 1986. See 1986 PA 178, §§2
and 3. “‘Personal injury’ means bodily harm, sickness, disease, death, or emotional harm
resulting from bodily harm.” MCL 600.6301.

This instruction may also be used for actions filed on or after March 28, 1996, that are based
on tort or other legal theory and seek damages for property damage only. MCL 600.6304,
as amended by 1995 PA 161 and 249. See §3 of each act for the effective date.

However, this instruction should not be used in any action filed on or after March 28, 1996,
that involves fault of an identified nonparty. Instead, M Civ JI 42.05 Allocation of Fault of
Parties and Identified Nonparties should be used.

If the defendants caused factually separable injuries, M Civ JI 41.02 Damages Where There
Is No Allocation of Fault Between Defendants should be used.

In cases of vicarious liability, this instruction may need to be modified or omitted. Fault
may not be allocated between two parties, one of whom is vicariously liable for the fault of
the other.

Comment

MCL 600.6304. The requirement that the jury allocate fault may be waived by agreement
of all the parties. MCL 600.6304(1).

History

M Civ JI1 42.01 was added February 1987. Amended August 2014,
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M Civ J1 42.05 Allocation of Fault of Parties and Identified
Nonparties

If you find that *(at least one) defendant and an identified nonparty are at fault, then you
must allocate the total fault among all the parties and identified nonparties who are at fault.

In determining the percentage of fault of each person, you must consider the nature of the
conduct of each person and the extent to which each person’s conduct caused or contributed
to the plaintiff’s injury. The total must add up to 100 percent.

Note on Use

*This phrase should be used if there is more than one defendant in the case.

This instruction should be used only for actions filed on or after March 28, 1996, that are
based on tort or another legal theory seeking damages for personal injury, property damage,
and wrongful death and that involve fault of more than one person including an identified
nonparty. See MCL 600.2957, .6304, as amended by 1995 PA 161 and 249. For the
effective date of the 1995 amendments, see 1995 PA 161, §3; and 1995 PA 249, §3.

A party who wishes to have fault of a nonparty assessed under MCL 600.6304 must file
notice designating the nonparty within 91 days after filing its first responsive pleading; any
filing after that date must be made by motion with a showing that facts underlying the notice
could not, with reasonable diligence, have been known earlier. MCR 2.112(K)(3)(c). The
parties may not stipulate to forgo the notice provision of this rule. Staff'v Marder, 242 Mich
App 521; 619 NW2d 57 (2000). (The rule of procedure stated in MCR 2.112(K) takes
precedence over the conflicting statutory provision, MCL 600.2957(2).)

If the defendants caused factually separable injuries, M Civ J1 41.02 Damages Where There
Is No Allocation of Fault Between Defendants should be used.

In cases of vicarious liability, this instruction may need to be modified or omitted. Fault
may not be allocated between two parties, one of whom is vicariously liable for the fault of
the other.

Comment

MCL 600.2957, .6304. The requirement that the jury allocate fault may be waived by
agreement of all the parties. MCL 600.6304(1).

The definition of “fault” is: “As used in this section, ‘fault’ includes an act, an omission,
conduct, including intentional conduct, a breach of warranty, or a breach of a legal duty, or
any conduct that could give rise to the imposition of strict liability, that is a proximate cause
of damage sustained by a party.” MCL 600.6304(8). The definition of “fault” was added by
1995 PA 249.

History

M Civ JI 42.05 was added October 2001.
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[ (U ot oY o I D] 1=y =Y N TN 43-2
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M Civ J1 43.01A Contribution Among Tort-Feasors by Relative Fault
[ Instruction Deleted ]

Comment
For rights to contribution among persons jointly liable in tort, see MCL 600.2925a—.2925d.

In late 1995, the Michigan legislature abrogated joint liability in most cases and thereby
eliminated most actions for contribution among tort-feasors:

Except as provided in section 6304, in an action based on tort or another legal theory
seeking damages for personal injury, property damage, or wrongful death, the liability of
each defendant for damages is several only and is not joint. However, this section does not
abolish an employer’s vicarious liability for an act or omission of the employer’s employee.

MCL 600.2956.

The Michigan Court of Appeals has held that the 1995 tort legislation (1995 PA 161 and
249) eliminated most claims for contribution. Kokx v Bylenga, 241 Mich App 655; 617
NW2d 368 (2000). According to Kokx, the allocation of fault section (MCL 600.6304),
which limits a party’s liability for damages to his or her own percentage of fault, eliminates
the possibility that a party will pay more than his or her pro rata share of common liability,
which is a prerequisite to a contribution claim under MCL 600.2925a.

Section 6304 created two exceptions to the abolishment of joint liability. MCL
600.6304(4). The first exception applies to medical malpractice actions. In medical
malpractice actions in which the plaintiff is determined to be without fault, liability of
defendants is joint and several. MCL 600.6304(6)(a). In medical malpractice actions in
which the plaintiff is determined to have fault, a mechanism for allocating uncollectable
amounts to certain defendants is provided. MCL 600.6304(6)(b), (7). The second exception
to the abrogation of joint liability is for defendants who have been found liable for an act
or omission that also constitutes one of the enumerated crimes for which the defendant was
convicted. MCL 600.6312.

In cases in which joint tort-feasor liability remains, this instruction is unnecessary because
in actions based on tort or another legal theory seeking damages for personal injury,
property damage, or wrongful death that involve fault of more than one person including
third-party defendants and nonparties (unless otherwise agreed by all parties), the jury is
required to determine the percentage of the total fault of each person that contributed to the
death or injury. MCL 600.6304(1)(b).

History

M Civ JI1 43.01A was added February 1983. Deleted May 1998.
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M Civ J1 43.01B Contribution Among Tort-Feasors by Relative Fault
(Bifurcation) [ Instruction Deleted ]

Comment
For rights to contribution among persons jointly liable in tort, see MCL 600.2925a—.2925d.

In late 1995, the Michigan legislature abrogated joint liability in most cases and thereby
eliminated most actions for contribution among tort-feasors:

Except as provided in section 6304, in an action based on tort or another legal theory
seeking damages for personal injury, property damage, or wrongful death, the liability of
each defendant for damages is several only and is not joint. However, this section does not
abolish an employer’s vicarious liability for an act or omission of the employer’s employee.

MCL 600.2956.

The Michigan Court of Appeals has held that the 1995 tort legislation (1995 PA 161 and
249) eliminated most claims for contribution. Kokx v Bylenga, 241 Mich App 655; 617
NW2d 368 (2000). According to Kokx, the allocation of fault section (MCL 600.6304),
which limits a party’s liability for damages to his or her own percentage of fault, eliminates
the possibility that a party will pay more than his or her pro rata share of common liability,
which is a prerequisite to a contribution claim under MCL 600.2925a.

Section 6304 created two exceptions to the abolishment of joint liability. MCL
600.6304(4). The first exception applies to medical malpractice actions. In medical
malpractice actions in which the plaintiff is determined to be without fault, liability of
defendants is joint and several. MCL 600.6304(6)(a). In medical malpractice actions in
which the plaintiff is determined to have fault, a mechanism for allocating uncollectable
amounts to certain defendants is provided. MCL 600.6304(6)(b), (7). The second exception
to the abrogation of joint liability is for defendants who have been found liable for an act
or omission that also constitutes one of the enumerated crimes for which the defendant was
convicted. MCL 600.6312.

In cases in which joint tort-feasor liability remains, this instruction is unnecessary because
in actions based on tort or another legal theory seeking damages for personal injury,
property damage, or wrongful death that involve fault of more than one person including
third-party defendants and nonparties (unless otherwise agreed by all parties), the jury is
required to determine the percentage of the total fault of each person that contributed to the
death or injury. MCL 600.6304(1)(b).

History

M Civ JI1 43.01B was added February 1983. Deleted May 1998.

Michigan Supreme Court Page 43-3



Michigan Model Civil Jury Instructions

Page 43-4 Michigan Supreme Court



Chapter 45: Wrongful Death

M Civ JI 45.01 Wrongful Death - Explanation of Statute...........ccceeeeeiiiieiiiie e, 45-2
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M Civ J1 45.01 Wrongful Death - Explanation of Statute

We have a law known as the Wrongful Death Act. This law permits the personal
representative of the estate of a deceased person to bring an action whenever the death of a
person or injuries resulting in the death of a person have been caused by the [ wrongful act
/ negligence | of another. In this case, [ name of plaintiff ], the personal representative of
the estate of [ name of decedent |, the deceased, is suing [ name of defendant ], the
defendant. [ Name of plaintiff'] is representing the [ estate / surviving spouse / next of kin ]
of the deceased, [ namely [ name of surviving spouse | / namely [ name of next of kin | ].
They are the real parties in interest in this lawsuit and in that sense are the real plaintiffs,
whose damages you are to determine if you decide for the personal representative of the
estate of [ name of decedent |.

Note on Use

In In re Ellen Combs, __ Mich App ___ (July 24, 2003), the Court of Appeals held the
phrase “children of the deceased’s spouse,” in MCL 600.2922(3)(b) does not include
children of a spouse who predeceases the plaintiff’s decedent. Leave to appeal to the
Michigan Supreme Court has been sought.

Comment
The instruction is based on MCL 600.2922.
This statute, together with MCL 600.2921, combines into one cause of action damages
suffered by a decedent prior to his death and damages suffered by others as a result of such
death.
Under this statute an action may be brought for the death of a viable fetus. O Neill v Morse,
385 Mich 130; 188 NW2d 785 (1971). An action may be maintained for an interspousal tort
resulting in death. Mosier v Carney, 376 Mich 532; 138 NW2d 343 (1965). Action will also
lie if the tort-feasor is dead. In re Olney’s Estate, 309 Mich 65; 14 NW2d 574 (1944).
History

M Civ JI 45.01 was SJI 32.01.
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M Civ JI1 45.02 Wrongful Death - Damages

If you decide the plaintiff is entitled to damages, you shall give such amount as you decide
to be fair and just, under all the circumstances, to those persons represented in this case.
Such damages may include the following items, to the extent you find they have been
proved by the evidence:

(1)*(reasonable medical, hospital, funeral and burial expenses)

(2)*(reasonable compensation for the pain and suffering undergone by [ name of

decedent 1 while [ he / she ] was conscious during the time between [ his / her ] injury

and [ his / her | death)

(3)*(losses suffered by [ name of surviving spouse / name of next of kin ] as a result of

[ name of decedent |’s death, including:

(a) loss of financial support

(b) loss of service

(c) loss of gifts or other valuable gratuities
(d) loss of parental training and guidance

(e) loss of society and companionship

(f) [ other ]

(2) [ other ])

Which, if any, of these elements of damage has been proved is for you to decide, based upon
evidence and not upon speculation, guess, or conjecture. The amount of money to be
awarded for certain of these elements of damage cannot be proved in a precise dollar
amount. The law leaves such amount to your sound judgment. Your verdict must be solely
to compensate for the damages and not to punish the defendant.

Note on Use

*Include only such of the listed elements of damage as are properly claimed and supported
by evidence. If there is proof of additional elements of damage which are appropriate under
the statute, they should be added to this instruction. If any item of damage is admitted or
established by undisputed evidence, the jury should be so instructed when such item is
mentioned in this instruction.

In child death cases, when there is a basis for finding the amount expended by the parent
on the child’s support, maintenance and education, add the following language after
element 3b: “which shall be at least as great as the amount spent by the parent on the child’s
support, maintenance and education.” See Rohm v Stroud, 386 Mich 693; 194 NW2d 307
(1972).
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If a surviving widow has remarried but continues to regularly use her prior married name,
she is entitled to a protective order requiring that she not be referred to or addressed by the
name of her present husband. Wood v Detroit Edison Co, 409 Mich 279; 294 NW2d 571
(1980). Under such circumstances, her prior married name should be used in this instruction
and in M Civ JI1 45.01.

In In re Ellen Combs, ___ Mich App ___ (July 24, 2003), the Court of Appeals held the
phrase “children of the deceased’s spouse,” in MCL 600.2922(3)(b) does not include
children of a spouse who predeceases the plaintiff’s decedent. Leave to appeal to the
Michigan Supreme Court has been sought.

Comment

Damages for medical, hospital, funeral and burial expenses are expressly authorized by the
wrongful death statute. MCL 600.2922(6). See Rufner v Traverse City, 296 Mich 204; 295
NW 620 (1941), as to recovery for such expenses when the estate is not liable.

Clause 2 of the instruction covers the “survival” element of the statute. Prior to 1939, in
cases where death was not instantaneous, remedy was under the “survival act,” which gave
to the estate the right of action which the decedent had at the time of his death, including
damages for pain and suffering and for loss of past and future earnings. See Olivier v
Houghton County Street R Co, 134 Mich 367; 96 NW 434 (1903). 1939 PA 297 changed
the law so as to require all claims for injuries resulting in death to be brought under the
Wrongful Death Act. Damage for conscious pain and suffering was added to the wrongful
death claim, and damage for loss of earnings after death was superseded by the claim for
“pecuniary injury” suffered by the surviving spouse or next of kin. See Baker v Slack, 319
Mich 703; 30 NW2d 403 (1948).

This leaves a possible ambiguity as to damage for loss of earnings between the time of
injury and time of death. It is doubtful that the 1939 amendment was intended to eliminate
such a clear-cut element of economic loss, and the “fair and just” clause of the present
statute is doubtless broad enough to encompass it. But since the matter is unsettled, and
since the item will be relatively unimportant in most cases, this element of damage has not
been included in the above instruction.

Clause 3 of the instruction covers the “wrongful death” element of the statute, for losses
inflicted upon the surviving spouse or next of kin as a result of the decedent’s death. Until
1971, the statute limited this element of damage to “pecuniary injury.” Historically,
“pecuniary injury” was interpreted to include only injuries resulting in an actual loss of
money to the surviving spouse and next of kin. For example, a surviving husband could
recover for the future cost of maid service required by the death of his wife. Strong v
Kittenger, 300 Mich 126; 1 NW2d 479 (1942). Also, parents could recover for the loss of
wages which would have been earned by a deceased child, minor or adult. Thompson v
Ogemaw County Board of Road Commissioners, 357 Mich 482; 98 NW2d 620 (1959). This
includes voluntary contributions for support from a child. Mooney v Hill, 367 Mich 138;
116 NW2d 231 (1962).

In Wycko v Gnodtke, 361 Mich 331; 105 NW2d 118 (1960), a case involving the death of
a fourteen-year-old child, the court upheld the jury award to his surviving parents as not
being excessive. The opinion declared that the traditional child labor formula (probable
wages less cost of keep) did not adequately measure the pecuniary injury to the child’s
parents and went on to say that loss of companionship is an element of damages for the

Page 45-4 Michigan Supreme Court



Chapter 45: Wrongful Death

wrongful death. However, Breckon v Franklin Fuel Co, 383 Mich 251, 174 NW2d 836
(1970), limited Wycko to its holding that the award of damages was not excessive in the
particular case and repudiated Wycko and later cases regarding loss of companionship as an

element of pecuniary injury. (Breckon was later overruled by Smith v Detroit, 388 Mich
637;202 NW2d 300 (1972), as to cases commenced prior to the effective date of 1971 PA 65.)

The legislature responded to Breckon with the enactment of 1971 PA 65, which amended
the statute by deleting the phrase “pecuniary injury,” and by directing the jury to give such
damages as it “shall deem fair and just, under all of the circumstances, ... [ including ]
recovery for the loss of the society and companionship of the deceased.” In context it seems
clear enough that this was not intended to eliminate any of the elements of “pecuniary
injury” previously allowed, but rather to settle the troublesome question as to inclusion of
damages for loss of society and companionship. Therefore, clause 3 of this instruction
includes both kinds of elements.

It should be noted that the Wrongful Death Act permits a child to recover for the loss of
society and companionship of a deceased parent. Berger v Weber, 411 Mich 1; 303 NW2d
424 (1981).
Where appropriate, elements of damages such as those listed in M Civ JI 50.02 may be
inserted into this instruction. See Taylor v Michigan Power Co, 45 Mich App 453, 457; 206
Nw2d 815, 818 (1973).

History

M Civ JI 45.02 was SJI 32.02.
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Damages Introduction

M Civ JI 50.01-50.09 and M Civ JI 51.01-51.07 relate to damages or injury to person or
property. Each series consists of a basic instruction stating that if the defendant is found
liable the jury is to award damages as proved by the evidence. Following the basic
instruction are a number of phrases setting out various elements of damages. These
elements are to be inserted in the basic instruction. If there are elements which are not
covered by these specific instructions but are equally appropriate, they should be inserted
in the same way. By this method the instruction can be built up to include all the elements
of damages which the evidence tends to prove in any given case. This building block
system greatly simplifies the drafting of damage instructions.

M Civ JI 52.01 pertains to an injury to a spouse.

These instructions contemplate a case involving a single plaintiff and defendant.
Adaptations may be required for multiple parties. See M Civ JI1 40.01, 40.02, and 41.01.

The trial court has a duty to instruct the jury on the different elements of damage in a
personal injury case. Jageriskey v Detroit United R Co, 163 Mich 631, 634; 128 NW 726,
727 (1910). However, the instruction on damages must not permit the jury to speculate or
expand on the injuries beyond the scope of the evidence. Sabo v New York Central R Co,
365 Mich 231, 235; 112 NW2d 453, 455 (1961).

Chapter 53 deals with particular factors in computing damages.
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M Civ J1 50.01 Measure of Damages - Personal and Property

If you decide that the plaintiff is entitled to damages, it is your duty to determine the amount
of money which reasonably, fairly and adequately compensates [ him / her ] for each of the
elements of damage which you decide has resulted from the [ negligence / professional
negligence or malpractice ] of the defendant, taking into account the nature and extent of
the injury.

You should include each of the following elements of damage which you decide has been
sustained by the plaintiff to the present time:

[ Here insert the appropriate elements of damage, such as: M Civ JI 50.02 Pain and
Suffering, Etc.; M Civ JI 50.03 Disability and Disfigurement;, M Civ JI 50.04 Aggravation
of Preexisting Ailment or Condition |

You should also include each of the following elements of damage which you decide
plaintiff is reasonably certain to sustain in the future:

[ Reinsert applicable elements of damages as specified above |.

If any element of damage is of a continuing nature, you shall decide how long it may
continue. *(If an element of damage is permanent in nature, then you shall decide how long
the plaintiff is likely to live.)

Which, if any, of these elements of damage has been proved is for you to decide based upon
evidence and not upon speculation, guess or conjecture. The amount of money to be
awarded for certain of these elements of damage cannot be proved in a precise dollar
amount. The law leaves such amount to your sound judgment. Y our verdict must be solely
to compensate plaintiff for [ his / her | damages, and not to punish the defendant.

Note on Use

If any item of damage is admitted or established by undisputed evidence, the jury should
be so instructed when such item is mentioned in the instruction.

This instruction cannot be given in the form shown. Complete the instruction by inserting
the appropriate elements of damage from M Civ JI 50.02—50.09. If there are elements which
are not covered by these instructions, but are equally appropriate, they should be inserted
in the same way.

*The sentence in parentheses should be used if appropriate.

If evidence concerning plaintiff’s susceptibility to injury has been introduced, M Civ JI
50.10 Defendant Takes the Plaintiff As He/She Finds Him/Her may be given.

Comment
The object of damages is to compensate the aggrieved party for the injury sustained. A/lison
v Chandler, 11 Mich 542 (1863), approved in Muskegon Agency, Inc v General Telephone
Co, 350 Mich 41; 85 NW2d 170 (1957). The instructions should not lead the jury to believe
that an award of damages is to punish the defendant. Stillson v Gibbs, 53 Mich 280; 18 NW
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815 (1884).

The extent, nature and permanency of injuries suffered are elements “peculiarly appropriate
for the estimation and determination of the jury according as they find the fact to be.”
Griggs v Saginaw & F R Co, 196 Mich 258, 267-268; 162 NW 960, 963 (1917), approved
in A’Enoy v Lowry, 367 Mich 657; 116 NW2d 930 (1962); Greinke v Yellow Cab Co, 368
Mich 611; 118 NW2d 835 (1962).

Plaintiff is entitled to an instruction covering past, present and future injuries as covered by
the proofs. See MCR 2.118(C), 2.601, and Wilton v Flint, 128 Mich 156; 87 NW 86 (1901).
The jury should be instructed that future and permanent injuries must be “reasonably
certain” to occur for damages to be so awarded. Finkelstein v Michigan R Co, 197 Mich
157; 163 NW 973 (1917); Bishop v Gaudio, 266 Mich 267; 253 NW 292 (1934); see also
Motts v Michigan Cab Co, 274 Mich 437;264 NW 855 (1936); but see Routsaw v McClain,
365 Mich 167; 112 NW2d 123 (1961), as to whether the “reasonably certain” rule has been
relaxed.

History

M Civ JI 50.01 was SJI 30.01.
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M Civ J1 50.02 Elements of Damage - Pain and Suffering, Etc.

... the [ insert applicable element(s) ].

(a) *(physical pain and suffering)

(b) *(mental anguish)

(¢) *(fright and shock)

(d) *(denial of social pleasure and enjoyments)

(e) *(embarrassment, humiliation or mortification)
Note on Use

*Insert the applicable element or elements of pain and suffering a—e in the blank provided.
Other possible elements of pain and suffering may be inserted as appropriate.

The element or elements are then to be inserted in M Civ JI 50.01 when the evidence
justifies their use. In order for material which relates to future pain and suffering to be
included, there must be evidence from which it can be inferred that such pain and suffering
is reasonably certain to be experienced in the future.

Comment

Pain and suffering are compensable elements of damage. Samuelson v Olson
Transportation Co, 324 Mich 278; 36 NW2d 917 (1949); Beattie v Detroit, 137 Mich 319;
100 NW 574 (1904); Draper v Switous, 370 Mich 468; 122 NW2d 698 (1963); Brown v
Arnold, 303 Mich 616; 6 NW2d 914 (1942).

Compensation may be allowed for future pain and suffering if reasonable certainty of such
future pain and suffering is established. McDuffie v Root, 300 Mich 286; 1 NW2d 544
(1942); Motts v Michigan Cab Co, 274 Mich 437; 264 NW 855 (1936); Prince v Lott, 369
Mich 606; 120 NW2d 780 (1963).

If pain persists, the jury may be charged on the issue of future pain and suffering although
there is no proof of permanent physical injury, Toman v Checker Cab Co, 306 Mich 87, 92;
10 NW2d 318, 320 (1943), and if pain persists, it is not error to charge the jury on future
pain and suffering merely because there is no medical testimony that such would occur.
Shinabarger v Phillips, 370 Mich 135, 142; 121 NW2d 693, 696 (1963).

If the facts justify it, the jury may be instructed to consider shame and mortification, mental
pain, and anxiety which plaintiff suffered by reason of the injuries sustained. Beath v Rapid
R Co, 119 Mich 512; 78 NW 537 (1899). Annoyance, discomfiture and humiliation related
to the physical injury are also proper damage elements for the jury. Grenawalt v Nyphuis,
335 Mich 76; 55 NW2d 736 (1952); see also Decorte v New York Central R Co, 377 Mich
317,330-331; 140 NW2d 479, 484 (1966); Manie v Matson Oldsmobile-Cadillac Co, 378
Mich 650; 148 NW2d 779 (1967); Ross v Leggett, 61 Mich 445; 28 NW 695 (1886). Denial
of social pleasure and enjoyments are also proper damage elements if properly pleaded. See
Beath.
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Fright and shock are also proper damage elements for the jury to consider. Geveke v Grand
Rapids & I R Co, 57 Mich 589; 24 NW 675 (1885); Sherwood v Chicago & W M R Co, 82
Mich 374; 46 NW 773 (1890).
History

M Civ JI 50.02 was SJI 30.02.
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M Civ JI1 50.03 Elements of Damage - Disability and Disfigurement

... the *(disability including the loss or impairment of [ describe ]).
*(and the)
*(disfigurement of [ describe J).

Note on Use

*The appropriate element or elements are to be inserted in M Civ JI 50.01 where the
evidence justifies their use. A brief description of the disability or disfigurement or both
must be inserted to tailor the instruction to the facts of the case.

Comment

Disability and disfigurement are recognized as separate elements of compensable damages
in Michigan. Where relevant, they may both be properly inserted in M Civ J1 50.01.
Disfigurement and disability were both held compensable elements of damage in Shaw v
Chicago & G T R Co, 123 Mich 629; 82 NW 618 (1900), and Power v Harlow, 57 Mich
107; 23 NW 606 (1885). Instructions including disfigurement as an element of
compensable damage were approved in Sherwood v Chicago & W M R Co, 82 Mich 374;
46 NW 773 (1890), and Gilson v Bronkhorst, 353 Mich 148; 90 NW2d 701 (1958).
Disabilities were held compensable in Brininstool v Michigan United R Co, 157 Mich 172;
121 NW 728 (1909); Ott v Wilson, 216 Mich 499; 185 NW 860 (1921); McDuffie v Root,
300 Mich 286; 1 NW2d 544 (1942); Prince v Lott, 369 Mich 606; 120 NW2d 780 (1963);
and Magda v Johns, 374 Mich 14; 130 NW2d 902 (1964).

History

M Civ JI 50.03 was SJI 30.03.
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M Civ JI1 50.04 Element of Damage - Aggravation of Preexisting
Ailment or Condition

... the *(increase in [ describe | arising from aggravation of a preexisting ailment or condition)
Note on Use

*Insert this element in M Civ JI 50.01 Measure of Damages—Personal and Property if the
proof justifies submitting the issue of aggravation of a preexisting ailment or condition.
Insert language describing the particular aggravation, such as increased “pain in his left
leg,” or “disability from loss of sight.”

If it appears from the evidence that the jury may have difficulty determining the damages
caused by defendant as compared to those resulting from a preexisting ailment or condition,
M Civ JI 50.11 Inability to Determine Extent of Aggravation of Injuries should be given.

Comment
Reasonable compensation may be awarded for the increase of pain and suffering, increased
disability, and related expenses arising from aggravation of a preexisting ailment or
condition. Schwingschlegl v City of Monroe, 113 Mich 683; 72 NW 7 (1897); Mosley v
Dati, 363 Mich 690; 110 NW2d 637 (1961); Rypstra v Western Union Telegraph Co, 374
Mich 166; 132 NW 140 (1965).

History

M Civ JI 50.04 was SJI 30.04.
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M Civ J1 50.05 Element of Damage - Medical Expenses

... the *(reasonable expenses of necessary medical care, treatment and services)
Note on Use
*This element is to be inserted in M Civ JI 50.01 when the evidence justifies its use.
Comment
Reasonable expenses of necessary medical care are compensable elements of damage.
Foley v Detroit & M R Co, 193 Mich 233; 159 NW 506 (1916). These include past and
prospective expenses. Sherwood v Chicago & W M R Co, 82 Mich 374; 46 NW 773 (1890).
The reasonable value of the medical care must be established. Herter v Detroit, 245 Mich
425; 222 NW 774 (1929).
History

M Civ JI 50.05 was SJI 30.05.
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M Civ J1 50.06 Element of Damage - Loss of Earning Capacity - Past
and Future - Adult Plaintiff, Emancipated Minor

... the *(loss of earning capacity)
Note on Use

*This element is to be inserted in M Civ JI 50.01 when the evidence justifies its use.

Comment

It is the loss of earning capacity for which damages are awarded as a result of a personal
injury. Canning v Hannaford, 373 Mich 41; 127 NW2d 851 (1964); Prince v Lott, 369
Mich 606; 120 NW2d 780 (1963); Harris v Wiener, 362 Mich 656; 107 NW2d 789 (1961).
The injured party may recover for loss of earning capacity although he or she may have
received salary, wages or other compensation during the time he or she was incapacitated.
Motts v Michigan Cab Co, 274 Mich 437; 264 NW 855 (1936); Canning.

History

M Civ JI 50.06 was SJI 30.06.
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M Civ J1 50.07 Element of Damage - Loss of Future Earning Capacity -
Unemancipated Minor Plaintiff

... the *(loss of earning capacity after the plaintiff has reached the age of eighteen)
Note on Use

*This element is to be inserted in M Civ JI 50.01 when the evidence justifies its use and the
plaintiff is an unemancipated minor.

Comment
As to use of the term “earning capacity,” see Comment to M Civ JI 50.06.
In actions for damages arising out of an injury to an unemancipated minor, the loss of
earning capacity during the child’s minority is recoverable by the parents. Vink v House,
336 Mich 292; 57 NW2d 887 (1953); Gumienny v Hess, 285 Mich 411; 280 NW 809
(1938); Mulder v Achterhof, 258 Mich 190; 242 NW 215 (1932). The child’s recovery,
therefore, is limited to the loss of his earning capacity after he or she reaches the age of

eighteen (the age of majority, as provided by 1971 PA 79, MCL 722.52 et seq), unless the
parents waive their rights. See Gumienny, 285 Mich at 414—415; 280 NW at §10.

History

M Civ JI 50.07 is a revision of SJI 30.07. Amended February 1, 1981.
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M Civ JI1 50.08 Element of Damage - Miscellaneous Expense

... the *(reasonable expense for [ insert applicable items ], which has been required as a
result of the injury)

Note on Use

*This element is to be inserted in M Civ JI 50.01 when there is evidence of miscellaneous
compensable expenses, such as for caretaking, substitute transportation and baby-sitting.

Comment

Michigan has long followed the general rule that a plaintiff may recover for the necessary
and reasonable expenses incurred as a consequence of the injury. See, e.g., Andries v
Everitt-Metzger-Flanders Co, 177 Mich 110; 142 NW 1067 (1913); Foley v Detroit & M
R Co, 193 Mich 233; 159 NW 506 (1916); Sherwood v Chicago & W M R Co, 82 Mich 374;
46 NW 773 (1890); Allison v Chandler, 11 Mich 542 (1863).

History

M Civ JI 50.08 was SJI 30.08.
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M Civ J1 50.09 Element of Damage - Personal Property

... *(property damage, to be measured according to the [ instruction / instructions | which
I shall give you later)

Note on Use
*This element is to be inserted in M Civ JI 50.01 when the evidence justifies its use. It must
then be followed by instructions taken from M Civ JI 51.01-51.07, as applicable in the
particular case.

History

M Civ JI 50.09 was SJI 30.09.
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M Civ JI 50.10 Defendant Takes the Plaintiff As He/She Finds Him/
Her

You are instructed that the defendant takes the plaintiff as [ he / she ] finds [ him / her ]. If
you find that the plaintiff was unusually susceptible to injury, that fact will not relieve the
defendant from liability for any and all damages resulting to plaintiff as a proximate result
of defendant’s negligence.

Note on Use

This instruction should not be used in negligence cases in which the action is based on
emotional distress, fright, or mental shock without a contemporaneous physical impact.
While recovery may be permitted in such cases, it is subject to the limitation that “Absent
specific knowledge of plaintiff’s unusual sensitivity, there should be no recovery for
hypersensitive mental disturbance where a normal individual would not be affected under
the circumstances.” Daley v LaCroix, 384 Mich 4, 13; 179 NW2d 390, 395 (1970)
(citations omitted).

Comment

See Wilkinson v Lee, 463 Mich 388; 617 NW2d 305 (2000); Richman v City of Berkley, 84
Mich App 258; 269 NW2d 555 (1978).

History

M Civ JI 50.10 was added January 1982.
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M Civ JI1 50.11 Inability to Determine Extent of Aggravation of
Injuries

If an injury suffered by plaintiff is a combined product of both a preexisting [ disease /
injury / state of health ] and the effects of defendant’s negligent conduct, it is your duty to
determine and award damages caused by defendant’s conduct alone. Y ou must separate the
damages caused by defendant’s conduct from the condition which was preexisting if it is
possible to do so.

However, if after careful consideration, you are unable to separate the damages caused by
defendant’s conduct from those which were preexisting, then the entire amount of
plaintiff’s damages must be assessed against the defendant.

Comment

See Schwingschlegl v City of Monroe, 113 Mich 683; 72 NW 7 (1897); Mason v
Chesapeake & O R Co, 110 Mich App 76; 312 NW2d 167 (1981); Richman v City of
Berkley, 84 Mich App 258; 269 NW2d 555 (1978); McNabb v Green Real Estate Co, 62
Mich App 500; 233 NW2d 811 (1975). See also Belue v Uniroyal Inc, 114 Mich App 589;
319 NW2d 369 (1982).

History

M Civ JI 50.11 was added October 1982.
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M Civ JI 50.21 Personal Injury Action: Definition of Economic Loss
and Noneconomic Loss Damages; Separation of Future Damages by
Year

In this case, you must determine a separate amount for each year in the future for which
plaintiff will sustain damages.

You will also be required to separate the two types of damages available in this case. The
first type, “economic loss” damages, consists of such things as medical expenses, loss of
wages or lost earning potential, and miscellaneous expenses. The second type,
“noneconomic loss” damages, means damages or loss due to pain, suffering,
inconvenience, physical impairment, physical disfigurement, and [ other noneconomic
loss; i.e., see M Civ JI 50.02 (b)—(e) ].

Comment
MCL 600.6305.
History

M Civ JI 50.21 was added June 1987.
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Michigan Model Civil Jury Instructions

Introduction

The following set of instructions, M Civ JI 51.01-51.07, relates to damages for injury to
personal property. These instructions follow the same building block system used for other
damage elements, as described in the Introduction to this Section.

If there are claims of damage to personal property, the property element, M Civ JI 50.09,
should be inserted in the basic damage instruction, M Civ JI 50.01. After M Civ J1 50.01
has been completed, M Civ JI 51.01 should follow, with the applicable elements from M
Civ JI 51.02-51.07 inserted to explain the appropriate method of measuring property
damages. If there are elements of property damage which are not covered by M Civ JI
51.02-51.07, but are equally appropriate, they should be inserted in the same way.

History

This Introduction was SJI 31.00.
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Chapter 51: Property Damage

M Civ JI 51.01 Measure of Damages - Personal Property

In this case, plaintiff claims damages to his [ description of personal property ]. If you
decide that plaintiff is entitled to such damages, the amount should be measured by:

[ Here insert the appropriate elements for determining the amount of damages, such as: M
Civ JI 51.02 Cost of Repair Less Than Difference in Value; M Civ JI 51.03 Irreparable
Damage with Salvage ].

Note on Use
If any element of personal property damage and the amount of loss is admitted or
established by undisputed evidence, the jury should be so instructed when such item is
mentioned in the instruction.
This instruction cannot be given in the form shown. Complete the instruction by inserting
the appropriate phrases for determining the amounts of damage from M Civ JI 51.02-51.07.
If there are elements which are not covered by these instructions, but are equally

appropriate, they should be inserted in the same way.

These instructions would not be appropriate to a claim for damages to a unique chattel,
which should be covered by an appropriate specific instruction.

History

M Civ JI 51.01 was SJI 31.01.
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Michigan Model Civil Jury Instructions

M Civ JI 51.02 Measure of Damages - Damage to Personal Property -
Cost of Repair Less Than Difference in Value

... the *(reasonable expense of necessary repairs to the property which was damaged)
Note on Use

*This element is to be inserted in M Civ JI 51.01 when the evidence justifies its use.
Comment

This instruction is applicable if only the reasonable expense of necessary repairs is claimed
and that is less than the difference in value of the property before and after the damage.

If the difference in the value of property before and after it was damaged is less than the
reasonable cost of repairs, use M Civ JI 51.03.

If the property was damaged beyond repair and has no salvage value, or if it is doubtful that
the property has salvage value, use M Civ JI 51.04.

If there is no claim that the repaired property has depreciated in value and there is an issue
whether the cost of repairs or the difference in value of the property before and after it was

damaged is the lesser amount, use M Civ JI 51.05.

If the cost of repairs plus depreciation will be less than the difference in value between the
damaged and undamaged property, use M Civ JI 51.06.

If there is an issue whether the cost of repairs plus depreciation or the difference in value
between the damaged and undamaged property is the lesser amount of loss, use M Civ JI 51.07.

See also Comment to M Civ JI 51.07.
History

M Civ JI 51.02 was SJI 31.02.
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Chapter 51: Property Damage

M Civ JI 51.03 Measure of Damages - Damage to Personal Property -
Irreparable Damage with Salvage

... the *(difference between the fair market value immediately before the occurrence and
its fair market value after the occurrence)

Note on Use
*This element is to be inserted in M Civ JI 51.01 when the evidence justifies its use.
This instruction is appropriate only where the property, though destroyed or damaged
beyond repair, is still in existence and has salvage value. If the property is not in existence
or if it lacks salvage value, M Civ JI 51.04 is appropriate.

Comment
See Comments to M Civ JI 51.02 and 51.07.

History

M Civ JI 51.03 was SJI 31.03.
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Michigan Model Civil Jury Instructions

M Civ JI 51.04 Measure of Damages - Damage to Personal Property -
Irreparable Damage and No Salvage

... *(the fair market value of the property immediately before the occurrence)
Note on Use
*This element is to be inserted in M Civ JI 51.01 when the evidence justifies its use.

This phrase may be used where the property is damaged beyond repair and has no salvage
value and, possibly, where it is doubtful that the property has salvage value.

Comment
See Comments to M Civ JI 51.02 and 51.07.
History

M Civ JI 51.04 was SJI 31.04.
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Chapter 51: Property Damage

M Civ JI 51.05 Measure of Damages - Damage to Personal Property -
Dispute Whether Cost of Repair Is Less Than Difference in Value

... the *(lesser of the reasonable expense of necessary repairs to the property which was
damaged, or the difference between the fair market value of the property immediately
before the occurrence and its fair market value immediately after the occurrence)

Note on Use
*This element is to be inserted in M Civ JI 51.01 when the evidence justifies its use.
This element is to be used when there is an issue whether the cost of repairs or the difference
in value of the property before and after it is damaged is the lesser amount. When the cost
of repairs is admittedly the lesser amount, use M Civ JI 51.02; when the converse is true,
use M Civ JI 51.03.

Comment
See Comments to M Civ JI 51.02 and 51.07.

History

M Civ JI 51.05 was SJI 31.05.
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Michigan Model Civil Jury Instructions

M Civ JI 51.06 Measure of Damages - Damage to Personal Property -
Cost of Repair with Loss in Value after Repair

... the *(reasonable expense of necessary repairs to the property which was damaged plus
the difference between the fair market value of the property immediately before the
occurrence and its fair market value after it is repaired)
Note on Use
*This element is to be inserted in M Civ JI 51.01 when the evidence justifies its use.
Comment
See Comments to M Civ JI 51.02 and 51.07.

History

M Civ JI 51.06 was SJI 31.06.
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Chapter 51: Property Damage

M Civ JI 51.07 Measure of Damages - Damage to Personal Property -
Dispute Whether Cost of Repair plus Loss in Value after Repair Is
Less Than Difference in Value

... the *(following instructions:

First, there is evidence that the [ description of personal property | was worth less after it
was repaired than it was before it was damaged. You should determine whether this is true
and, if so, by how much, and then add the expense of reasonably necessary repairs to that figure.

Second, you should determine the difference between the value of the [ description of
personal property | before it was damaged and its value immediately after it was damaged.

You should then measure plaintiff’s property damage as being the lower figure computed
by your use of these two methods.)

Note on Use
*This element is to be inserted in M Civ JI 51.01 when the evidence justifies its use.

See Comment to M Civ JI 51.02 as to the property damage issues applicable to M Civ JI
51.02-51.07.

Comment

When the evidence justifies it, the jury may b