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Court of Appeals
December 4, 2019 Oral Argument

Transcript unavailable

Audio recording available at
http://publicdocs.courts.mi.gov/
coa/public/audiofiles/

audio_344878_12042019_100442.
mp3
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030315

Figure 1 — Figures 1 through 3 show Defendant, Tracey Belusar, (back to camera) holding up the wall panel after it had fallen and then been stood
back up into the position it had been left before it fell on Amarah Filizetti. The image is a still photo taken from the first responder video following
Amarah’s injury. Examination of the photo demonstrates that the right wall panel, in particular, was close to vertical and there is no wall behind the
panels against which the panels were leaning to keep them stable. Instead the wall panels were stood on edge near the location they needed to be in
order to be secured to the wall of the gym. Unfortunately, the angle irons and hardware required to attach the wall panels to the wall were neither
attached to the walls nor even located in the gym at the time the panels were balanced in the alcove.
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Figure 2
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Figure 3
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Figure 4 - This photo, taken between 2010 and 2015, shows the padded safety enclosure installed
as intended for the safety of athletes, students and other members of the public.
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Figure 5 - Immediately following the tragic incident on September 3, 2015, the wall panels were installed and secured to
the building. The photo was taken as part of the police investigation. The area around the enclosure was cordoned off
during the installation process. The plywood sheets on the floor form the ceiling or cover for the enclosure. See Figure 4,
above.
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Selected Pages of April 14, 2017
Deposition Transcript
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Robert Soyring
April 14, 2017

the superintendent, the middle school/high school
principal reporting to the superintendent, the principal
of Gilbert reporting to the superintendent, and the
principal of Sawyer reporting to the superintendent?
That®"s my understanding.

And so you"re on an equal plain with the principals of
all three schools?

That®"s my understanding.

And as it makes sense, as the AD then, it"s your job
responsibilities to oversee the athletic facilities of
the various schools; iIs that true?

Yes.

Do you, as the AD, have any involvement with oversight of
what would possibly be the playgrounds or activities at
the elementary schools?

No, nor their gyms.

The responsibilities of the AD, then, are confined to the
middle school/high school athletic facilities and
athletic programs?

Yes.

And in 2012 then, when you came to Gwinn, did you have to
obtain any specialized training to become the athletic
director for the school district?

No.

You transferred your years of experience as being a

Page 35

Rutkowski Court Reporting, LLC
(906) 250-1462
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Robert Soyring
April 14, 2017

decades. | don"t know the exact number.

How many schools participate in the conference?

As we speak, there"s been seven within that conference.
So I would assume 1In 2012, you had seven confirmed -- or
no, six confirmed games, and you needed to fill in three
slots?

With that example, we had one or two -- I believe two
non-conference games already scheduled that was
contracted and renewed annually. And there was one
specific opening, 1 remember, we wanted to fill so that
we didn"t have any gaps for the kids participating.

So you ended up having to play a Class A high school and
having a tough time of it, huh?

Fortunately, i1t wasn"t Class A, but it was a team from
downstate that we helped commute up here and made sure
the game could happen.

Yeah. The -- 1 may be pronouncing it or stating it
wrong, but one of the big responsibilities of the AD is
before the school year commences, that you evaluate your
facilities to determine what needs to be done to allow
the sporting activity to commence, true?

Correct.

I mean, and that -- I mean, that"s -- 1 mean, that"s the
entire facility, from the press box to the locker rooms

to the concession stands to the football field or the
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meeting with them to gain an understanding of what was or
wasn"t in their contract, Gwinn Area Cleaning and
Maintenance, for that 2014 school year.

Yeah. 1"ve taken the partial deposition of the
superintendent.

And under the contract with Gwinn Area Cleaning, the
contract calls, | think, actually, for weekly meetings
between a school representative and the team
leader/foreman of Gwinn, and he identified you as the guy
that sits through most of those; is that a fair
statement?

I"ve tried to take the lead, athletically speaking, to
discuss items within a weekly or biweekly meeting. 1
would guesstimate we, either face-to-face or in some form
of correspondence, talk about needs at least biweekly
when we"re in the midst of an actual season.

When there is time in between seasons, we might not meet
as often, | think is a fair statement.

But being the guy that you are, it sounds like, one, you
might come to these meetings with a laundry list of
things you might want to talk about; or do you just come

to the meetings, and you talk about it?

No, 1 typically -- 1°d say it"s safe to say | typically
have my list of items that 1*d like to discuss.

I believe in efficiency.
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And do you maintain those lists today?

I can"t recollect if 1 have 100 percent of those lists
handwritten to paper, but 1 believe I have those annual
checklists going from school year to school year.

And you would -- If -- The way you just phrased another
answer, if it was done by e-mail, you don"t delete them;
you keep them?

I do not delete e-mails, no, on any of the topics during
my tenure here.

I think it"s important to note that the during-season,
during the postseason, and the preseason
responsibilities, those are laid out in the Gwinn Area
Cleaning and Maintenance contract.

Oh, yeah. Yeah.

Those are stated in there.

Yeah.

And so when there are items that I may have a question on
that 1 don"t see that exact verbiage in there, that might
be unique to the moment, that"s where we have those
conversations.

But even so, you do it routinely on a weekly or biweekly
basis during the season, and that"s what you need to do
as a reasonable athletic director to stay on top of
things, true?

True.
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And, again, you need to, as the athletic director, have
these weekly or biweekly meetings to make sure that the
required, reasonable, preventative maintenance is being
conducted; in other words, you®re keeping an eye on them
they"re doing their job so that a safety hazard or defect
doesn"t develop?

Yes.

And you came on in 2012 as it relates to the gymnasium.
Were you aware that the north wall of the gymnasium had
an enclosure that incapsulated an alcove where a stage
was stored?

Yes.

When did you first become aware of that?

I don"t recollect the exact date and time.

But 1 would assume, because 1 was a coach within the
school district --

Oh, 1 didn"t know that.

So that -- That"s a part of the employment, as well.
Okay. Yeah. We"ve got to back up. 1"m sorry. Yeah.
Absolutely. Whenever you feel the time is appropriate.
Because of being a basketball coach from *"97 until 2012,
when 1 was offered the athletic director position and 1
resigned from coaching middle school basketball, 1 was
occasionally in the gym.

So the first time 1 recollect knowing that there was now
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want to explore it? Come on down."

Yes.

I mean, pretty -- It"s as simple as that. | hear you.

Do you recall the actual interview that you had with
Stacey Filizetti?

I don"t recall which questions were specifically asked.

I don*t recall what my notation may have been. There --
That®"s not necessarily the question. The question --
Please repeat then.

Do you recall the interview?

Yes.

Where did it occur?

In my office.

And how long did it go?

I would estimate no more than an hour.

And what do you recall talking about?

I recall talking about what her past involvement was in
any of her coaching capacities. 1 do recall -- I do
recall at the end, when the standard question comes up,
"Do you have any questions for me or concerns or anything
about the job,™ I do recall Stacey mentioning she has the
triplets, the kids, and at times, she may need to be with
them on site; 1 do recall that.

And 1 do recall 1 had stated back something along the

lines of, "Keep in mind, 1 had children, as well, while
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coaching, and they were occasionally at the practices."”
So other than those specifics of the conversation that 1
can remember and am confident with, 1 don"t know any more
to that specific or anything else during that, what 1
believe to be, probably less-than-an-hour interview.
Okay. And maybe 1°m going to ask some questions to jog
your recollection; but 1 would imagine maybe one of them
was, "Why did you stop coaching?"

Do you recall that she said, "l stopped coaching because
I had triplets"?

I think 1 do remember probably that conversation.

It"s -—- 1"m going off of recollection, so I can"t sit
here and say 100 percent we discussed that.

But I do remember talking about, like I referred to, her
personal timeline on when she got into it, what was her
role, you know, were there more districts involved. 1
believe there was some -- you know, Westwood High School,
or might even have been Aspen Ridge Middle School, which
is Westwood. You know, I believe there was conversation
along those lines, as well.

And in that, I think 1 do recollect something about that
type of conversation.

Sure. And now, because, obviously -- And 1"m just
looking, you know, from Stacey®s mindset, is that, "Okay,

I had to leave because | became pregnant with triplets,
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so 1 know I"ve got triplets.” And that"s probably the
reason why she prompts you at the end -- "Do you have any
questions?” And she prompts you, "Well, I"ve got
triplets. You know, it"s a handful. From time to time,
I might need to have them at practice; is that going to
be a problem?"

And your response was what?

My response, once again, was, "Well, keep in mind, you
know, I had Logan, as well, during my boys basketball
stint, and he was occasionally at my practices also."
You didn"t see that as a problem, did you?

In that moment, no.

Okay. And do you think you may have also offered, "Well,
there"s other coaches here that have kids, too, and they
come to practice'?

Could have been a part of the conversation.

Yeah.
I think there"s a chance. 1 don"t recollect, but ...
All 1 know is that I1"ve got -- I mean, we"ve talked about

my kids. And I know they®re buddies would -- When their
coaches were -- their dads would be assistant coaches for
the football team or basketball team, the boys loved
going to practice with their dads, because they got to
see the big guys play.

Yes.
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Q.- I mean, it"s not unusual, is it?

A It"s not unusual in the capacity of what 1 see within,
like, the U.S.; you know, growing up around sports,
continuing on and coaching, you know, middle school or
high school sports. It"s not unusual.

Q.- In fact, it promotes community spirit. It promotes your
future athletes. They get young and they want to grow up
to be like the big brothers or whoever they saw playing
varsity ball.

A I believe that, as well.

Q.- And we flash back now to your scheduling, which is
Exhibit 9.

A. Oh, 9? Okay.

(Brief pause)
THE WITNESS: Okay, Paul.

BY MR. JANES:

Q.- You indicated that the first practice that Stacey would
have directed was the evening of August 17th.

But Exhibit 9 is an e-mail that you generated on
August 20th at 2:52 p.m., and you directed it to Bob.
Who is Bob?

A Bob would be this facility"s coordinator for custodial
projects.

Q.- Bob is the coordinator for Gwinn Area Cleaning and

Maintenance?
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work schedule depending on the duties for that specific
day or week.

Sure. I would imagine if, you know, during the calendar
year, if you®"re going to have to be at a basketball game
that runs until 10:00 o"clock at night, you might be able
to come in at 1:00 o"clock.

But in the summer, that June of 2015, any sporting
events, except for maybe if you"ve got -- you know, going
into tournaments and baseball or softball, they"re done.
I mean, so what would have been your attendance in that
time frame in June of "157

Typically, because 1 was still on that .5 so-called
part-time contract, my average hours and days would have
been, like, a Monday through Friday, 7:30 a.m. until
12:30/2:00 o"clock p.m.

Okay. And after discussing this with Bob on May 26th --
and this is Exhibit 75 -- you obviously kept a copy of
it.

Did you then, through the month of June, monitor the
tasks being accomplished by Gwinn Area Cleaning and
Maintenance?

Yes. We would have -- We would have met on occasion,
whether it was a scheduled meeting or in passing, to try
to keep each other updated as to where we were with

projects.
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Inform me?

Yeah.

I don®t know.

Do you think it would have been prior to mid-June,
earlier than mid-June, 1 mean, contemporaneous, May 297?
When do you think it would have been?

I feel he told me within a week"s time of submitting that
in SchoolDude.

And knowing now that one of your people thinks there®"s a
danger associated with its absence, what did you do?

And that®"s where 1 then had reached out to Karen Anderson
to say, you know, "Where are we going with this?"

So this is even now, understanding that you had already
met with Bob on May 26th and raised this issue with him
that the enclosure needs to be placed back up, and
knowing then, because your subordinate, Darren, brings it
to your attention that the partition panels are not back
up and the angle i1ron presents a danger, you then go to
the acting superintendent for direction?

That was my approach, yes.

And what did the acting superintendent tell you to do?
She didn*t tell me to do anything. The first time 1 got
communication back from that, Ms. Karen Anderson, would
have been June -- I want to say June 23rd.

Okay. And how do you know it was June 23rd?
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A.

June 6th or earlier through June 23rd on your part,
because you made an assumption that because the
information was entered into SchoolDude, it would be
acted upon?

Yes.

But unfortunately, your assumption turns out to be
incorrect, because on June 23rd, Darren comes back to you
and says, you know, "Rob, it"s still not addressed,
someone could get hurt, the walls need to be put back

up,' true?

Yes.

And at that point in time, you took it upon yourself to
run it up to the next level to the acting school
superintendent, true?

Yes.

Now, the next question then turns around.

Okay. You"ve got this response by the superintendent
that she is going to discuss the problem with Art.

And she comes back to you on Wednesday the 24th after
discussing it with Art, and Art says to tape off -- or
"_.. taping the angle irons down and putting the larger
project on hold at this time. Are you okay with this
resolution? You may want to take a look in the gym."

Did you take a look in the gym?

I didn"t need to take a look in the gym because 1 knew
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what Darren was referencing.

Q.- Okay. And you knew that Art"s suggestion was
inappropriate, true?
A. Based on my response of trying to come up with a
solution, yes.
Q- Okay. Because it just wasn®"t going to fix the problem.
What Darren had asked for needed to be done, true?
A. Yes.
Q.- And then you make a suggestion.
Upon receiving the acting superintendent®s response
outlining her discussions with Art, you indicate in a
response e-mail on June 24th at 4:05 --
MR. JANES: And, I"m sorry, but what exhibit
number are we going to be on? Is this Exhibit 847
THE COURT REPORTER: That"s the one we just
marked, yeah.
MR. JANES: 84.
BY MR. JANES:
Q- (Continuing) -- you respond back to the boss that that"s
not adequate and not reasonable, true?
A I responded back with a possible option to consider.
Q.- Yeah. Because the reason being is that you did not

believe that the suggestion for that angle iron to be

taped down was feasible to remove the potential hazard as

identified by Darren and yourself?
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Yes.
And what you believed was required to eliminate the
hazard was to reinstall the enclosure at the alcove,
true?
Yes.
And you went so far as suggesting to the superintendent,
if Art can"t do it because he"s busy -- And 1"m assuming
he"s busy at Gwinn Elementary; iIs that where you"re
referring to, or just busy in general?
Busy in general.
Okay. So if Art"s too busy, maybe we can do a grassroots
efforts, i1.e., we can pull guys together ourselves and
get the job done?
Yes. In my example, it"s seeing if Darren would get
permission to do something like that.

MR. RYAN: 79.

MR. JANES: Yeah, 1 know.

(Brief pause)

MR. JANES: Because you“re talking about the
removal?

MR. RYAN: Pardon?

MR. JANES: You"re talking about the removal?

MR. RYAN: Yeah.

MR. JANES: Yeah. Okay.
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BY MR. JANES:

Q.- And your exchange -- 1 haven®t gotten you directed there
yet. Okay?

A Okay -

Q.- Your exchange with the superintendent stopped at that

point in time, at least, according to the e-mail chain;
is that true?

Yes.

Did she ever get back to you in response to your
proposal?

I don"t believe so.

So why was it then dropped at that point in time?
Because | put my assumption that the superintendent would
continue to work on the solution.

Okay. So the problem®™s been identified since May 26th,
and it"s been -- 1"m going to try to enumerate them --
Joe Routhier, Jane Flourre, Rob Soyring, Bob Thomas,
Karen Anderson, Darren Sinnaeve, Vicki Nelson, and Art
Nordeen for nearly a month, and nothing has gotten done;
that is a true statement, isn"t it?

Yes.

Did you become aware of the fact that the ultimate Fix
was that on June 24th, Louie and Tony of Gwinn Area
Cleaning and Maintenance went and just removed the angle

bracket from the gym floor?
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I wasn"t aware that those specific gentlemen did it, or
did it on that specific day.

I"m —-

Because are you referencing --

I*"m referencing Exhibit 79.

Okay .

At least, that"s when they invoiced the school for the
maintenance and repair of equipment, wherein they
identified that they removed an angle bracket for gym
stage padding.

That next week | was aware that somebody would have, at
least, removed the angle brackets, because they were no
longer there.

Okay. But the job wasn®t completed, was 1t?

No. And 1 still didn"t know why, myself.

Because at least as far as you knew, the partition walls
served a purpose, 1.e., they were a safety partition to
act as a barricade between the athletic floor and the
stage that would be stored behind i1t?

Yes.

And that the athletic floor, the activities conducted
thereon, a participant could inadvertently collide with
the stage, and because of i1ts configuration, could be
injured?

Yes.
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And therefore, that®"s why they put the padding up, to
eliminate that hazard from occurring?

Yes.

And iIn addition to the natural hazards presented by the
stage, the absence of the stage wall allowed these angle
irons to be exposed, which increased the hazard?

Yes.

And were there angle irons on the wall, to your
knowledge, or don"t you know?

I do not know.

Okay. But what happened on June 24th, by removing the
angle iron that may have been on the gym floor, it only
addressed one of the two known hazards that existed as of
that date, true?

Yes.

The hazard of the bleacher -- or not the bleacher -- the
stage was still present?

Yes.

So you as the athletic director knowing that, what did
you do?

I waited for the people who have to solve this to either
inform me or come up with a solution.

Because once again, we were still of permission to use
the area. 1 continued to inquire, because I"m trying to

be proactive and not allow somebody to slide and get hurt
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or -- Concussions are really big right now with MHSAA.
Oh, sure.

That has the potential for a potential concussion, things
like that.

Sure.

So here 1 am, still with permission to offer things
without that surround on there. But I"m continuing to
inquire because 1°d like to see it up, just like Darren
Sinnaeve, who"s in there for basketball open gyms, so
that way we"re alleviating potential slides, you know,
whatever.

A risk of injury?

Yes.

Okay. Now I"m going to have to harken back, though, to
your training and experience back at the Y.

And that is, when you were the -- What was the
direction -- What was your title at Sawyer?

Facilities ...

It was either program director or center director.
Center director.

Center director for the last --

Okay. So as the center director, and you had a
gymnasium, and you understood that once in a while, a
hazardous condition would arise, and you would be aware

of it.
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You took proactive measures to barricade off that area
until such time as the hazard was eliminated; do you
remember your testimony in that regard?

Yes.

Okay. Why didn®"t you do that for the entirety of the
time between May of 2015 through the tragic circumstances
that occurred in September of 2- -- Did I say 20137

Why didn®"t you put up a barricade or some other device
putting that end of the gymnasium out of use from May of
2015 through the tragic circumstances that happened in
September of 20157?

Because 1 also know that any item in the gym that"s
structural can cause Injury, so that®"s one of what could
be anything. But then secondly, I grew up coming through
the school district with that being exposed, so | was
used to i1t being as is in that moment.

Yet, since that was put up in X year as, hopefully,
proactive measures to decrease accidents, that was hence
my continuing inquiry, "Can we please put it up so that
way we don*t have the potential for an injury?"

Sure. But you also -- And 1"m trying to probe your mind.
So you didn"t put up a barricade because you thought,
from your youth, that you might not need it; is that your
answer?

Yes.
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to be taken care of prior to the school year occurring,
true?

Yes.

So in May, according to Exhibit 75, 1 guess you sort of,
you know, ambiguously passed the baton about putting the
stage enclosure back up to Bob, because you talked about
it. It needed to be done, but you just, at that time,
couldn®t agree as to who needed it to get done, right?
On May 26th, correct.

Yeah. So then on August 16th, according to Exhibit 10,
you send Bob an e-mail, true?

Yes.

And not only do you say that you took some time over the
weekend to walk around the facility, here®s a list of the
upcoming needs, you make a point to him to say, '"Some of
these items were on our original list discussed before
the summer, and some are new'?

Yes.

So you"re clearly bringing to his attention your list
that was done in May, right?

Yes.

Would you have given a copy of this list to Bob in May?
Yes.

Okay. So when 1 say "this list,” you would have given

Bob a copy of your notes on Exhibit 757
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knows they"re unresolved. And so as of August 16th,
again, now you see, hey, the stage cover is not back up.
What did you do with Bob at that point in time to discuss
the stage cover enclosure needing to be erected before
practices started within the gymnasium?

I did not strike up knowledge with Bob on that project
again because I still was not informed that Bob was
responsible for it.

Okay. Well, who was supposed to inform you one way or
the other? Who were you waiting to hear from then?

I wasn®"t waiting to hear back from anybody for me to
initiate it, because | had passed the baton to the
superintendent to take care of a maintenance project.
Rob, 1"m going to ask you. | mean, you are the athletic
director. You know that the following week the gymnasium
IS going to start being used by your students for
practices. The girls volleyball team, the little middle
schoolers® girls basketball team, the cheerleaders.

Now, you"re the AD. You"re in charge of those teams”
practice schedules, and you®re in charge of the
facilities.

Why is it that you think it"s okay to 45 days ago pass it
up to a person who"s no longer within the district, and
say, "l don"t need to do anything further about it,

nobody has instructed me, so I can just leave it there'"?
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I don*"t know, Paul.

Would you say that you dropped the ball?

No, I wouldn®"t say | dropped the ball. Because once
again --

Okay. Then if you didn"t drop it, who dropped the ball?
I feel that the people or person who was responsible for
seeing through actual maintenance projects were going to
accomplish this at some point in time.

I want to reiterate, 1 could still accomplish what we
needed to do in the gym. We could -- This not being
accomplished wasn"t stopping us from holding open gyms.
It wasn"t stopping us from starting volleyball inside.
So we could continue on.

And I then continued to inquire, "Who has™ -- the
superintendent or whoever has now passed the torch to --
"Who"s going to accomplish this?"

In this period of time, Amy Luoma-Finkbeiner, at some
point, if 1"m not mistaken, with Karen®s transition, was
starting to oversee then facility projects and to see
them through. Because at some point then, when she
phased out, those responsibilities transitioned over to
A_.J.; hence, right before the school year was to begin,
my re-approach then to A.J. to say, "Hey, we still have a
couple athletic projects that haven®t been accomplished.

Where do we go from here?"
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Yeah. And that®"s where 1"m going to go next, is that ...
Let"s go to Exhibit 11.

11.

And this is your September 2nd, 2015 e-mail. And I™m
going to use your words, paragraph 3: "The wooden
surround needs to be reattached to the gym wall where
are [sic] stage risers are located. It was taken off
last year for graduation but never put back up. It"s a
terrible safety hazard right now because we have no wall
padding on that end of the gym. We will once the
enclosure is put back up."

I read that correctly, didn"t 1?

Yes, you did.

So your words, as the athletic director, was that you
knew your gymnasium had been used all summer long with a
terrible safety hazard present, true?

Yes.

I don"t care if somebody gives you permission to use the
gymnasium.

IT you"re the athletic director, you have the
responsibility to alleviate terrible safety hazards,
don"t you?

Yes.

And you didn"t do i1t?

I did not do it because 1 was not given the person to
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work with.

So you, as the athletic director, it was well within your
power to say, '""Teams, you®"re not practicing iIn this
gymnasium because there is a terrible safety hazard

present," true?

Yes, | had that authority.

And you didn"t exercise that, did you?

Correct, 1 did not.

And, in fact, when you sent this letter on

September 2nd -- or e-mail on September 2nd, you were
aware since, at least, August 17th that practices had
commenced for cheerleading, varsity volleyball, and
junior varsity volleyball, as well as middle school
basketball within the gymnasium?

Yes.

And you, yet, continued to schedule those activities, as
evidenced by Exhibit 9, where you sent on August 20th,
2015 an e-mail to Bob?

Yes.

Now, when you send the e-mail to A.J. on the 2nd of
September, why is it you have any faith that A.J. could
get anything done, especially seeing that he"s a newbie?
For me, it was communicating to the new person coming in
that we still have some remaining projects. 1 don"t know

that any of that other information you“re pertaining to

Page 145

Rutkowski Court Reporting, LLC
(906) 250-1462
168

INd 0€:2T:C1 120T/¥T/6 DS Aq AIATIDTI



© 0 N o g A~ W N P

N N N N NN P B P PR R R R e e
a B W N B O © © N O o »A W N P O

Robert Soyring
April 14, 2017

O

o r»r O 9 r

o r»r O r» O P

gymnasium, you were aware that the school district, at
that point in time, was having inservice days within the
high school, weren®t you?

Yes.

And that meant all of the school employees were coming to
the high school for inservice work, true?

Yes.

They were here that day on September 2nd?

Yes, district staff were all here on September 2nd.

At 10:11 a.m., true?

In the morning, yes.

And A.J. was here, Tom Jayne was here, and we"ve got
80-plus adults here.

Why didn®"t you go forth that day and say, "l have a
terrible safety hazard, let"s get it fixed,"” when in
June, you thought, ""Hey, you know what, let"s just do a
grassroots effort and get kids to do it for us."

Why didn®"t you pick it up and get it done?

Yeah, I don"t know.

Okay. Tragedy happens the very next morning, didn"t it?
Yes, September 3rd.

Okay. And because the newbie, A.J., being the guy he is,
went and found one person, a woman, to attempt a job that
he had never performed before, true?

Yes.
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And he had no training on it, true?

That would be speculation on my part. 1 don"t know what
he®"s done iIn the past or what -- his knowledge of that
specific project. 1 truly don"t know.

Okay. Well, did you tell him that he needed to get it
done that morning?

No.

Did you give him, other than your communication here on
September 2nd, 2015 at 10:11 a.m., any other
communication about the task of putting back the gym
wooden surrounds?

No.

You"re certain that you didn*"t talk to him that
afternoon?

A.J. Filizetti?

Yeah.

I don"t remember talking to A.J. after the e-mail, no.
Okay. When you say, again, you don"t remember, did you
or didn"t you?

I"m going to say no.

Did you talk to him that night?

I"m going to say no, | don"t remember.

Did you talk to him the next morning?

I"m going to say no, | don"t remember.

Okay. Did you send him a text at any point in time
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between 10:11 on the 2nd through the point of tragedy?
I"m going to say no, | don"t remember.

Did he ever contact you by text that you did not respond
to between 10:11 on the 2nd and the point of tragedy?
I"m going to say no, | don"t remember.

Why is 1t, then, that A.J. Filizetti felt so compelled
that he had to do i1t by himself with another girl the
next morning when the gymnasium was scheduled for
cheerleading practice?

I do not know.

Okay. You were at school Thursday the 3rd?

Thursday the 3rd? Yes.

Okay. 1 know that because of the fact that after the
tragedy happens, you come iInto the gymnasium, true?
True.

And before the tragedy happens, Tracy Belusar comes to
you and says that, "This job that A.J. has got me doing
iIs too much for the two of us;" do you remember that
conversation?

No.

It didn"t happen?

What did your conversation with Tracy Belusar that
morning occur -- What occurred in the conversation you
had with Tracy Belusar before the tragedy?

In the main office where the secretaries are located and
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the copy machine at that time, Tracy and | had crossed
paths at some point. And I remember her stating, "By the
way, | think we"re going to bring those partitions in the
gym to complete that project before Tuesday.” And 1 then
rebuttaled, "Just keep in mind we have practices on
occasion between now and then;" and that"s all that 1
remember to the conversation.

I believe she went on her way then to do whatever, and
then 1 just went back into my office and continued on
with projects.

So that conversation, with my recollection, was 30
seconds or less.

Okay. But that was the morning of the 3rd?

That is correct.

And the reason you say what you say to Tracy is, you did
not want those panels being moved into the gymnasium
while practices were underway?

No, that wasn®"t necessarily my thought process at that
time, and 1 don"t know that that went through my head.
well, why is it then --

What 1 --

Why is it -- Hold on.

Why is it, then, that you would say to Tracy, "Hey, but
keep in mind there"s practices underway between now and

then in the gym"?
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Because I knew she was just starting, so | wasn"t sure if
she was aware of that. So | was just making sure she had
any information that she thought might be important to
whatever they end up doing.

Sure sounds like you were trying to caution her to make
sure she wasn"t going to do this measure during practice
time.

One could think that, yeah.

Well, isn"t that what you were trying to convey to her?
Well, like 1 just mentioned, 1 wanted to make sure she,
at least, had the information. Because without school in
session and her being a new employee, she very well could
have thought that it is -- there®s nobody in there from
start to finish until Tuesday when that bell rings.

Okay -

So once again, in all honesty, | was just looking to make
sure that she knew that -- in that, once again, 30-second
conversation, in my opinion, she knew that. It was just
an instinctual response.

That"s fine. Do you recall what time of day it was?

I mean, it had to be in the morning, but exactly when?
I"m -- 1 started work that day, 1 believe, at 7:00 a.m.
And 1 think that crossing paths and her mention to me
probably was around 8:30 -- between 8:00 and 8:30.

Okay. Did you reach out to Stacey Filizetti and say,
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"Hey, 1 was told that maintenance may be attempting to
move these panels in, watch out"?

No, 1 did not.

Okay. You know that Stacey Filizetti had a morning
practice scheduled for the cheer team between 8:00 a.m.
that morning to 11:00 a.m. that morning, true?

Yes.

Okay. You would expect it"s reasonable for a coach not
to have done what you do -- Or strike that.

You would agree with me that Stacey Filizetti did not, as
of September 3rd, 2015, have this extensive knowledge of
what®s been transpired that you had relating to the gym
stage enclosure?

You®"re reference to "extensive knowledge'™ is what?

All the stuff that we --

My conversation with Tracy?

No. All this stuff that we"ve talked about that has
transpired from May through that date.

Correct, 1 would not expect Stacey to know that.

Okay -

I don*"t know that she was informed of any of that.
Okay. And if she was going to be informed, her direct
supervisor is you?

I am the direct supervisor, yes.

So i1f that information was to be passed on, it would have
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student athletes?
Yes.
And when you entered at 9:30 center gym fully
illuminated, other than Stacey and her cheerleaders and
the mats under the cheerleaders, did you make any
observations of anything else underway in the gymnasium?
No. And, therefore, 1 continued on without even striking
up a conversation with Coach Filizetti, because she was
in the midst of instruction. So I exited, and then
continued straight back to my office.
Did you see Stacey”"s little girls?
No, 1 did not.
They could have been there, you just didn"t see them?
I did not see them within the gym -- the true gym floor.
Okay -
Nor did I hear any voices iIn that short amount of time
exiting from locker rooms to hallway of voices other than
cheerleaders or Stacey on the upper deck. So I did not
see or hear --
Nor did you see or hear movement of the gym wall panels
into the gymnasium at that time, true?
Yes. True.
Okay. The reason | say that is --

MR. RYAN: What number?

MR. JANES: 78.
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BY MR. JANES:

Q-

(Continuing) -- A.J. Filizetti has kindly put together a
timeline, which has been marked as Exhibit 78, and has
testified about that; that at plus or minus two minutes,
at 9:24, he and Tracy Belusar loaded the first portable
stage cover on the carts in the hallway outside the band
room and transported it to the gym, and that he
accomplished that task, and that he and she then, plus or
minus two minutes, at 9:33 a.m. transported the second
panel into the gymnasium.

So if you are correct that you entered the gymnasium at
9:30 and you observed a fully-illuminated gym, the panel,
according to Mr. Filizetti"s timeline -- the first panel
would have been in place; but you didn"t see that, did
you?

No. But please keep in mind, | said my estimated time
was probably 9:30.

Okay -

So 1 don*t have anything, in doing my due diligence and
research, that can better predict down to the minute when
I officially walked through there, so ...

Sure. But again, based on your best recollection of
events, you went in there at 9:307?

Yes.

And if that"s the case, you didn"t see at that point in
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time based on your observations, that, in fact, one of
the panels had already been moved into the gymnasium;

you could have just simply missed it, right?

Yes.

And, likewise, you could have just simply missed the fact
that three little girls were in the gymnasium, true?
True.

Well, if you could have missed a 10-foot long, 7 -- or
6-foot high panel, you could have missed three little
girls?

Yes.

Okay. How soon after your walk-through did -- Well,
strike that.

After your walk-through, did you have any communications
with anyone prior to being alerted to the tragedy?
Repeat, Paul.

After doing your walk through the gymnasium, and prior to
being alerted to the tragedy, did you have communications
with anyone?

No.

Where did you go after completing your walk through the
gymnasium?

To my office.

So to accomplish your return to your office, would you

have just retaken the steps that you did to get down to

Page 163

Rutkowski Court Reporting, LLC
(906) 250-1462
177

INd 0€:2T:C1 120T/¥T/6 DS Aq AIATIDTI



© 0 N o g A~ W N P

N N N N NN P B P PR R R R e e
a B W N B O © © N O o »A W N P O

Robert Soyring
April 14, 2017

the boys® locker room?

The same route 1 took to get down there I took on the way
back, yes.

And while you were walking down the hallways, did you
encounter -- Strike that.

While you were walking down the hallways, did you see
A.J. Filizetti and Tracy Belusar moving a panel towards
the gymnasium?

No.

You get to your office. How long do you remain in the
office before being alerted to the tragedy?

I remain in the office the entire time until 1"m alerted
to the tragedy.

Okay. And my question is time frame.

How long do you believe that to be?

I believe that to be 20 to 30 minutes.

Okay. And how did you become alerted to the tragedy?
While sitting in my office, | overheard a female voice,
that I believe 1 remember being a youth female voice
versus an adult female voice, coming into our main office
with an elevated tone to her words, asking, "Where is
Mrs. Viitala? Mrs. Viitala is needed down in the gym
right away."

Is she the school nurse?

Theresa Viitala is our guidance counselor.
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Oh, okay.

And her office is In the same general area, more located
within the "guidance™ listed on the map. She"s in the
same vicinity.

But because you could -- you heard this youth®s tone of
voice, you knew something was up, and somebody was needed
in the gymnasium?

Yes.

And did you take it upon yourself to get up and get to
the gymnasium?

Yes.

Would you have walked or ran to the gymnasium?

Because of the elevation of the voice, 1 did not walk.

I went in what 1 would say would be a jog to get down
there sooner than later.

As I -- May I continue on with my direction?

Yeah. Just run with it.

Okay. Thank you.

As | leave the main office, 1 turn left to get into -- or
eventually get into what I refer to as our athletic
hallway. So 1 turn left to the superintendent®s office
door, and then round the corner for the athletic hallway
straight stretch.

As 1"m jogging down there going to see what the commotion

is about, | see individuals entering into Sue Anderson-®s,
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And so you used the young girl who comes into the office
with the raised voice and you pinpoint that time, and you
work back in your mind a period of time to when you
believe you did your walk-around that caused you to enter
into the gym?

Yes.

Okay. And when you entered the gym, | believed it was
your testimony you said you were surprised to see the
women in the gym because it was such a nice day outside?
Yes.

And that then you understood, because of the fact you saw
that they were stunting, that that"s why they had to be
in the gym that morning, true?

Yes.

So human nature is that if you encounter something that
iIs unexpected involving a group of teenage girls who are
doing stunting, I would imagine your attention is
directed to that location, true?

Yes.

Okay. And likewise -- I don"t have the drawing -- but
your course of exit was directly in the direction of the
activity that surprised you that was underway in the gym,
i.e., you were walking directly towards the young women
who were stunting, true?

Yes.
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Anthony J. Filizetti
April 13, 2017

principal, combining the middle school and high school
principal, and 1 believe the other one was the special
programs director that did special ed and some of the
other title programs.

So Sandy Petrovich was going to be the principal at K.I.
Sawyer, and we were looking to hire a new principal that
had a special education focus at Gilbert.

And so an outside candidate filled that position?
Correct. Amy Borash.

And so she became not only the principal, but she assumed
the capacities of the special education director?
Correct.

And then when you become an employee, you take the job
responsibilities of the financial officer.

But then you also then -- There was a facilities director
that was out on medical leave and wasn®"t coming back; you
assumed those job responsibilities, too?

Correct. Brenda Kurian had been out, and was not
anticipated to be able to get medical clearance to
return.

So 1 believe over that summer of 2015, Karen Anderson
identified our head boss mechanic, Doug Zimmerman, as the
person who was going to take care of getting our bus
routes put together for the school year, and the HVAC,

SchoolDude, facilities management portion of Brenda®s job

Page 34

Rutkowski Court Reporting, LLC
(906) 250-1462
322

INd 0€:2T:C1 120T/¥T/6 DS Aq AIATIDTI



© 0 N o o A~ W N P

N N N N NN P B P PR e e
a & W N P O © © N o o »A W N P O

Anthony J. Filizetti
April 13, 2017

cleaning lockers. There was stuff in the hallway that
shouldn®t be there still. 1t should have been put back
in the classrooms or put back into its normal storage
location.

Okay. So when you came iIn -- Was it August 15th, your
start day?

I started on August 10th.

So when you walked In here as an administrator on

August 10th, as soon as you walked into the hallway, you
knew things weren®t going the way they were supposed to
be for summer remediation?

I didn"t know i1If that was normal or not at that point in

August. Normally, 1 would believe by August the rooms

would have been done, and stuff would have been put back

into place, and they would have been tidying up by that
point.

Because school starts in three weeks?

School starts in three weeks, but you also -- that means
football i1s probably back and using the locker room and
practicing outside. When I was in school, 1t would have
been basketball, which 1s now volleyball season. So
volleyball would have been in. Cheerleaders would have
usually been outside or in the gym, I believe, 1T they
were practicing stunting.

So the school was coming back to life?
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August 10th and the Memorial Day holiday?

I believe —-

Or is it Labor Day? Labor Day holiday. 1I"m sorry.

I believe at some point prior to that, yes, 1 had gotten
access to SchoolDude, and was in the process of
reviewing -- | think 1 went back to either May or June of
the previous year to try and look through anything that
was flagged high priority that hadn®"t been closed out,
anything that was open that hadn"t been closed out, to
try and ascertain what, if anything, had been done with
no maintenance person over the summer.

And when did you do that?

I1*d have to review my -- | believe | have an e-mail on it
when 1 was getting it set up. It probably would have
been the week of the 24th.

Who would you have sent this e-mail to? 1 don"t believe
I"ve seen it.

It was communicating with somebody at SchoolDude. 1
believe I had gotten an e-mail from them telling me what
the login was, and we were trying to set up a training
with them on the use of SchoolDude.

Okay. Had you already accessed SchoolDude at that point
in time, or was this SchoolDude saying, '‘Hey, let"s take
an opportunity to have our people come in and train"?

On the 24th, | believe that was me getting set up with
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access to SchoolDude.

So when they offered to come in for training, It was at
theilr initiation as opposed to you already reviewing this
and saying, some things are not right here?

No. As soon as | contacted them to get set up, they
initiated the offer of, "We"ll have a rep call you, being
a new person, and take you through getting it set up,
getting it organized."

Okay. So that"s done the week of August --

I believe it was August 24th or thereabouts.

And there"s an e-mail that may exist in that regard?
Yes, 1 believe there is.

After that date and before the accident, then you start
accessing SchoolDude to see what jobs are entered there
and have gone unfulfilled?

Correct.

And one of those jobs was an entry of 5-29-15 by

Darren --

Sinnaeve.

Sinnaeve. Was he your basketball coach in the day?

Yes. He would have been my freshman coach.

And the requested description at that time was, "The
wooden encloser and padding that covers the stage needs
to be put back in place. The steel pieces of angle iron

on the floor that it attaches to are dangerous when they
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are exposed;" did you see that?

A No. That piece was not in the gym. 1 can show you in --
Q.- No, no, no, no, no. That®"s not my question.
Did you see that entry in SchoolDude?
A Oh, the entry? Yes.
MR. RYAN: What number is that?
MR. JANES: 1It"s Work Order 4519.
MR. RYAN: The exhibit number is?
MR. JANES: Oh, the exhibit is that compilation
exhibit that I put together, number 3.
MR. RYAN: 3? Okay. Gotcha.

BY MR. JANES:

Q.- Okay. So you see that entry; did you note that it was
open and unfulfilled?

A Yes.

Q.- You didn"t make any entry, as far as 1 know, because
there"s a history log that you can put into, at that time
then on or about August 24th, as to your involvement in
the process; is that correct?

A. Correct. When 1 noticed that that was open, 1| believe 1
took a walk to the gym, because I wasn"t sure what he was
referring to.

Because there was no --

A So —-

Q- Just hang on.
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order was not closed out.

Because not only was something that was described as
being -- existing in May of "15 is not there, but what
was requested to be done in May of "15 did not occur?

A portion of it occurred. The angle iron was removed at
some point.

Well, ""the wooden enclosure and padding need to be put
back in place™ did not occur?

Correct, that had not been done yet. Correct.

And instead what happened is, is that steel pieces of
angle iron on the floor that it attaches, which means the
enclosure -- necessary for the enclosure to be attached
had been removed?

You said the angle iron ...

It says right here, "The steel pieces of angle iron on
the floor that it" -- "that it" meaning the wooden
enclosure and padding -- "attaches to are dangerous when
they are exposed.™

So the request here was to put up the wooden enclosure
and padding and attach it to the angle iron; you
interpret it that way, don"t you?

Yes. My --

And then what happened, though, is somebody doesn"t do
what®"s requested, and, in fact, takes a necessary piece

of angle iron off the floor contrary to what the task
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-- that specific line item, 1 don"t think I realized who
removed it until a few days ago.

But -- Okay. So now we still have a situation in the
week of August 24th. You go and investigate the
circumstances of an open work order, and you realize the
wooden enclosure that was asked to be put up in May
wasn"t put up. What did you do then?

At that point, nothing yet.

Why?

Because there were still things in the hallway that were
going to need to be brought back into the gym. Down that
same hallway were wrestling mats that would have needed
to be moved back up onto the mezzanine. So at that time,
I was still under the assumption that that was summer
work still not yet completed.

Well, it"s not only summer work, it was spring work that
was requested in May, true?

Correct.

And the stage was there, wasn"t it?

Yes.

And you made an investigation that somebody did
something.

Did you go and say to Gwinn Area Maintenance -- or Gwinn
Area Cleaning and Maintenance, "We have this open work

order. Somebody did something. What®"s going on?"
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I can*t recall if I checked with Gwinn Area Cleaning and
Maintenance at that point or not, or if 1 just assumed
that Alvin had removed that piece of angle iron prior.
But Alvin was on disability in May.

But he -- No, he -- I believe he was still working in
May. 1 don"t think he left until June.

Okay. But you know that somewhere in the school then are
two large panels that were supposed to be installed at
that location?

Correct.

Did you ever go and try to investigate where those panels
were?

I believe at that time 1 knew they were down the -- what
would be the band or the shop hallway.

When you say "at that time," again, | need to clarify --
That would have been at some point the week of the 24th
when I would have, I believe, went in and checked to see
ifT that angle iron was removed.

Did you, at any point in time from August 10th to the
24th, see those wall panels at another location?

No. I don"t believe prior to that week 1 knew they were
in the band hallway.

Okay. The question, again, is, that you®"re newly
employed, and you may have walked around and checked

things out.
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Do you have a recollection of seeing these panels, which
are pretty (inaudible), at any point in time during your

walk around?

A No.

THE COURT REPORTER: I"m sorry. Did you say
"pretty ..."

MR. JANES: Pretty big.

THE COURT REPORTER: Pretty big. Sorry.

MR. JANES: Enormous.

BY MR. JANES:

Q- Okay. So we have the week of August 24th. We know we
have an unfulfilled work order. You look and you find
the panels in the back hallway near the shop.

Did you seek out anybody at that point when you
discovered that the panels were still back there, that,
"These need to be done before Memorial Day weekend"?

A No, 1 did not, not until 1 got the e-mail from Rob on the
2nd.

Q.- And that was after Memorial Day weekend?

A No, that was prior to Memorial Day weekend.

Q- Okay. You“re right.

A. Labor Day weekend. 1°m sorry. You“"re throwing me off.

Q- I get that wrong all the time. Labor Day weekend.
Because Labor Day was the 5th?

A Yeah. Memorial Day would reference the work order for
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BY MR. JANES:

Q-

You were aware in your job capacity, by receiving an
invoice from Gwinn Area Cleaning and Maintenance for
services rendered in July, that they had been performing
maintenance tasks throughout the summer; isn"t that
correct?

I would have to look to see if I received that invoice,
if it was processed prior to my start date.

Okay. Well, then let"s ask it a different way.

While you were there in August, from the 10th through
September 2nd, you are aware that Gwinn Area Cleaning and
Maintenance was performing maintenance tasks at the
school?

Yes. That 1 could definitively answer.

And so you know that their crew had been performing
maintenance iIn the school. And you then just had a new
person, Tracy, three days prior come onboard from PCMI.
She®"s a newbie. You know that there®s crews in here that
have been doing it all summer.

Why didn®"t you call Gwinn Area Cleaning and Maintenance
on that day at 11:00 o"clock, and say, '"'Guys, we got to
get this job done, let"s get it done"?

Because at the time, I didn"t --

Think about i1t?

-- believe that it was of immediate necessity, because 1
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wasn"t aware of --

Okay. You didn"t think it was an immediate necessity.

So you"re going to kick the can down.

How long are you going to kick the can down the road?
The next morning.

Okay. So your plan was to do It the next morning?
Correct.

But you were aware the next morning would have started
another big inservice day for the school district at that
high school/middle school?

Correct. They would have been in the cafeteria during
that time.

Okay. And the inservice day for September 2nd would have
ended at what time?

I don"t know what time it ended on the 2nd, if they were
done at 2:00 or 3:00.

Okay. Either way, all the people that were inservice,
the 100 or 85 people that would be in the school, they"d
be out of the school at 2:00 or 3:00 o"clock, so that
would leave from 3:00 o"clock to 5:00 o"clock, a workday,
for you to have the opportunity to get the crew in and
get the job done before the next morning, true?

True.

And you were also aware that there had been sporting

teams doing practices in the morning hours on school
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property, true?

True. 1 knew about the football team practicing outside.
I had not been down to the gym that week.

Either way, the practices for the sporting teams are in
the morning in August/September so that they"re not out
in the afternoon heat and sun; you know that, don®"t you?
Correct.

But you didn"t avail yourself to the crew that was on
site to have the job done between 3:00 and 5:00.

Instead, you kicked it down the road to the next morning.
And you asked who to help you?

Tracy Belusar.

Wasn®"t there a Gwinn Area Cleaning and Maintenance person
on site the next morning, too?

Yeah. There would have been a couple of them on site.

A couple?

Yes.

Who were they?

I believe that day Bob Thomas was here, and 1 believe
Dylan Hart was here.

Okay. So two men were here, and you didn"t approach two
men to help you move two large partition panels, you
approached a woman to help you?

Correct.

You"re an administrator.
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Why didn®"t you administrate and say, "I1t"s your job, get
it done"?

To who?

To the people whose job it was to get it done.

I believed that I was going to Tracy as our newly-hired
maintenance person, and telling her -- reviewing this
list with her, and asking her if she believed we could
move those into the gym and install them or not.

Is that how you think it went down?

Yes, | do.

Okay. Are you stating, then, to me that you didn"t tell
Tracy that, "This needs to be done this morning"?

I said, "It needs to be done, and -- "

And didn"t she actually object to you and say, "1"m about
to leave, and I"ve got to get over to Sawyer and fix a
sink"?

I don"t believe her objecting to me, no.

So did she mention a sink?

Yes. She was working on a sink at Gilbert -- or at
Sawyer. 1"m sorry.

And so you recall her making a mention that she needs to
do something about a sink, but you don"t think she
objected?

Correct. 1 --

Okay. You"ve got to be very -- When I"m asking my
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At that time, 1 believe she mentioned that that morning,
Bob Thomas from Gwinn Area Cleaning and Maintenance had
asked her when they were going to be moved back into the
gym, so that they could wax that hallway for the start of
school .

Okay. So based on that, again, you have a fourth piece
of evidence -- a fourth -- Excuse me. Strike that.

Based on that, you now have a fourth piece of information
that Gwinn Area Cleaning and Services were aware that the
requested task of them in May had not been completed?

In other words, at some point in time in recent days,
they were complaining about the fact they"re not in place
and they need to clean that back hall, true?

I believe that to be a true statement. Yes.

So she conveys that information to you before undertaking
the task.

Did she make objections?

No. She mentioned that the carts were in the shop, and 1
believe then 1 asked if she thought we could move them,
and we went to the shop and retrieved the carts.

Okay. By that question, then, it infers to me that you
had doubt?

I did until we lifted the panels onto the cart.

And the reason you had doubt was because of the size of

the panels?
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That would be a correct statement.

And your size, sir, i1s?

5711", 310.

And what was your size back in September of 20157

The same.

So you are a stout, strong individual?

Correct.

And even though you are a stout, strong individual, you
had concern whether or not you could do this task with
one other person?

Prior to getting the carts and lifting them onto the
carts, yes.

IT that were the case, why didn"t you remove any
uncertainty in your mind, to make sure you had more
people available to do the task, and that you would not
have any doubt that you could do it properly?

I viewed the biggest issue was going to be getting it on
the cart. 1 didn"t view once they were on the cart,
moving them into the gym as being an issue.

There wasn®"t any urgency, was there?

The only urgency was, that obviously with school starting
in three days, getting those installed to allow the floor
to be waxed and ready for the start of the school year.
Okay. Well, therein lies another good point.

That waxing was going to be done by Gwinn Area Cleaning
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and Maintenance, right?

Correct.

So if those boys wanted to get that area cleaned and
waxed, they could have helped in moving those panels into
the gym?

Yes, they could have.

It"s been that way all summer long, right?

Correct.

School didn*t start for three days, correct?

Correct.
Tracy didn®"t have to leave in 30 to 40 minutes? 1 mean,
the time frame -- Her hours were going to end at 10:00.

So there wouldn®t be any rush if we would have gotten
Gwinn Area people to do it later in the day, correct?
Correct.

But you elected not to do it that way?

I elected to have Tracy help me. Correct.

And it"s your testimony -- And I"m going to use a

crude ...

But it"s your testimony that Tracy did not bitch to you
about this?

The bitching, as it was stated, 1 believe, in the police
report, in my mind was primarily due to Gwinn Area
Cleaning and Maintenance.

Art Nordeen had taken her on a tour of the facilities, |
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get a sense of whether or not it was a stable object?
When 1 lifted the panel onto the dolly or cart, 1 would
say yeah. The weight of it helped stabilize it on the
cart, but it was still going to need to be moved
carefully.

And the cart itself, though, it"s got a V to slide it in,
and then a flat surface to rest upon, right (gesturing)?
Correct.

But when you lifted it up, did you use the rope with one
hand, or did you have to use two hands with the rope to
lift it up?

I believe I used one hand on the rope, and the other hand
on the back support (gesturing).

And did -- So you were holding it to stabilize it on one
side.

Did you have Tracy at the other end holding her end so
iIt"s stabilized on both sides?

I believe that was how we did it, yes. So I lifted and
put the cart under while she stabilized the other end,
and then we traded spots, and I lifted the other end, 1
believe.

So we"ve got -- And I"m going to animate here for the
record.

By the way, at this point in time, you had no knowledge

that a graduation stage cover removal and reinstallation
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manual was put into place the spring before, were you?
No, I had no knowledge of a stage manual.

Okay. Did you ask anybody in the office to say, 'Hey,
I"ve been asked to do this. |Is there anything to tell me
what to do or how to do It?"

No, 1 did not.

Was Jane in the office on the 2nd or 3rd of September?
Yes, 1 believe Jane would have been here.

And she, according to Mr. Jayne yesterday, as well as two
other ladies that work in the office, are invaluable.
They"re the historical reference point, and he would
never trade them for the world; do you share that
opinion?

Yes.

Okay. And you were new to the table or the task.

And did you avail yourself to talk to these three wise,
longstanding employees to see if there was any
information as to how to go about the task of
reinstalling the panels?

No.

So you are correct. 1°m looking at the police report,
which has been marked as Exhibit 12, and there is
measurements contained indicating that the height of the
panels are 72 inches high, the width of the panels are

10 inches wide, the length of the panels are 145 inches
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Oh, true. Yes.

So why is i1t that you picked 9:05 as the time you believe

you went and sought out Tracy?

Because | believe before going into the hallway, we had
spent a few minutes talking about the -- what she was
working on at Sawyer with the sink.

The word "believe™ always causes me concern. Okay?

So 1 don"t know what *believe™ means to you, but 1 know
it means to me that "I don"t know for certain.”

So did you talk to Tracy at some point in time prior to
9:05?

No, I don*t believe I talked to her sometime prior to
9:05.

Okay -

Sorry.

Let"s try to leave that "believe”™ out of there, buddy.
Sorry. No, I don"t recall leaving my office before
9:00 o"clock.

When was the first time that you encountered Tracy that
morning?

Shortly after 9:00 o"clock.

And where was that?

I think 1 encountered her in her office. 1 don"t think
met her in the hallway. |1 think 1 actually found her i

her office.
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So you sought her out?

Yes. 1 was looking for her.

And the Gwinn Area Maintenance -- or Gwinn Area Cleaning
and Maintenance, that office is closer to your office
than Tracy®s, isn"t it?

Yes.

And that office is right around the corner from where
these panels were stored, correct?

Yes.

And their crew was here in the building at that point in
time?

Yes.

A thought just came to my mind. |1 apologize. 1°m going
to take a diversion.

So you seek her out at 9:05.

Why is there a 20-minute delay between seeking her out
and starting the task?

Like I said, 1 recall talking about the sink. Then we
would have gone out into the hallway where the stage
cover was stored, talking about that for a minute.
That"s where 1 believe we talked about Bob mentioning the
fact that he had asked. So then we went back into the
maintenance shop to retrieve the ...

Carts?

The carts. And then went back out into the hallway.
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Q.- Okay. And your timeline indicates that you believe that
at 9:24 a.m., you load first portable stage cover.
That"s not the term that you used in describing it to the
police; i1s that correct?

A. I don"t know what term I used in describing it to the
police. 1 would have to look.

Q. That"s fine. Let"s find it.

(Brief pause)

BY MR. JANES:

Q.- It"s Exhibit 12, sort of towards the middle.
Your interview is towards the top.

A Okay -

Q- The recording of the police officer of that conversation
he had with you is that you referred to it as a "safety
partition.”

A Okay -

Q.- And, in fact, in the second sentence, he again repeats
"safety partition.”

Would you have likely referred to it as a safety
partition on that day?

A. Probably.

Q.- Okay. So going back to 78.

You, at 9:24, load Ffirst portable stage cover, AKA
safety partition, onto carts in hallway outside of band

room and transport to gym.
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And you then put in the plus or minus time period two
minutes.

Is the two-minute time frame the loading of the stage
cover on the carts, or was it the complete task of
loading and transporting them to the gym?

I added the plus or minus because I couldn®t be exact.
This was my best estimate of the time I believe it to
have taken place.

I*m going to ask you again to try to understand my
question before responding to it.

So the two minutes in that column would mean it could

have been 9:22 or 9:26.

Okay. So it"s the start time -- plus or minus the start
time. It"s not two minutes to complete the task?
Correct.

Okay. And so it"s -- The complete -- The task is, you
believe, a nine-minute task, if I am correct, because you
went 9:24 for the first one, and 9:33, the start of the
second one?

Correct.

So you, with the assistance of Tracy, move the left panel
into the gymnasium at 9:24 or thereabouts, according to
88 [sic] and 78.

And now looking at 77. I"m trying to get a sense of what

the intent of this drawing is.
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Will rest against the stage. 1 see what you“"re saying.
And at that point, there®s only a kick out, or a change
of elevation of whatever it is in height, of the angle to
the exterior point. In other words, it could be, 1|
don"t know, 2, 3 -- 1 don"t know how many inches.

Did you make an observation of how many inches the
outside of the wall may have been off the ground as
opposed to the inside point?

No.

Did you know when you were picking these things up that
they were top-heavy?

Not until we leaned them against the wall.

Oh. So when you leaned them against the wall, you
noticed that they were top-heavy?

(Nodding)

Yes?

That was when we kicked them out a little bit more.

The very first one, you knew it was top-heavy?

(No response)

Yes?

Yes.

IT you knew they were top-heavy, i.e., then unstable, as
you put it there, why didn"t you just say, "You know
what? We shouldn®t do this. We should put it back on

the cart and bring it back."
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When we brought the first panel in through the door and
realized that the cheerleaders were on the mats, the
cheerleaders were on their mats practicing stunting or
practicing on blue mats approximately 80 feet from where
we were going. And with the weight of the wall leaned
against, with the kick out on the bottom, 1 didn"t see a
risk of the cheerleaders going down there and interacting
with where we were performing work.

That®"s an assumption on your part, right? Because you
didn®"t ask them, "Are you going to come down here,"
right?

No. There was no communication between myself or the
cheerleading coach.

And there was no communication between Tracy and the
cheerleading coach?

Correct.

When you came in with the first panel, was Tracy
Filizetti observed by you -- Stacey Filizetti. |
apologize.

Her -- Her obs- --

Let me ask the question again --

Sorry.

-- because 1 made a misstatement.

When you brought in the first panel, did you observe

Stacey Filizetti present in the gymnasium?
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Specifically, no. | viewed a person standing with their
back to the bleachers watching the cheerleaders, who |
assumed to be the coach.

Okay. The back side of that person, please describe it.
Not -- With their back to the --

I understand. You saw a back side of a person?

No. I1"m saying | saw a person looking across through the
cheerleaders at us. So --

Oh, so you saw -- You saw there was somebody towards the
bleachers?

They had their back to the bleachers, watching the
cheerleaders, looking at the doors we came in.

Okay. And you don"t know who that person was?

Correct. 1 believed that person to be the coach.

Please answer my question.

You didn*"t know who that person was?

Correct.

You know who Stacey Filizetti is?

Correct.

The person that you believed to be the coach, even though
you had prior knowledge of who Stacey Filizetti was, you
didn"t associate that person to be Stacey Filizetti?

No.

Okay. So we have one person who you don"t believe -- or

don"t associate to be Stacey Filizetti there, and

Page 104

Rutkowski Court Reporting, LLC
(906) 250-1462
346

INd 0€:2T:C1 120T/¥T/6 DS Aq AIATIDTI



© 0 N o O A~ W N P

N N N N NN P B P PR R R R e e
a B W N P O © © N O o »A W N P O

Anthony J. Filizetti
April 13, 2017

o r»r O r

cheerleaders.
My question i1s, did you see Stacey Filizetti iIn the

gymnasium when you brought the first panel In?

Stacey Filizetti, no. 1 saw who 1 believed to be the
coach.
Okay. 1 appreciate that, but I don"t want to have the

record confused.

You knew who Stacey Filizetti was as of September 3rd,
2015, right?

Yes.

Okay. 1 don"t know i1f you knew Stacey Filizetti was the
coach or not the coach.

But the fact is, i1s that Stacey Filizetti wasn"t iIn the
gym when you moved the first one in -- at least, you
didn"t see her?

I don"t know that I would have recognized her from where
we brought the panels In and where I saw a person
standing.

Okay. The person that you saw standing looking out, can
you describe any feature of that individual?

No.

Okay. So i1t could have been one of the older girls?
Yes.

And so now you have positioned the panel.

And let me make sure I"m -- Again, 1"m going to be
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particular about the time.

When you observed the cheerleaders and this person
standing with their back to the bleachers, was that when
you were bringing the panel in, or was that when you were

exiting the gym?

A. I believe that would have been both.

Q. Both times. Okay.
Now going back to a point I was trying to make.
You said that because of the position -- And the
gymnasium -- Let"s do this:
Now with your blue pen, because they were blue mats,
where were the mats and the cheerleaders positioned when
you entered the gymnasium for the first time?

(Witness writing on A.J. Filizetti No. 82)

BY MR. JANES:

Q.- Okay. And would you please, again --

A. Arrow and label?

Q- Yep.

(Witness complying)

BY MR. JANES:

Q.- And when you entered the gymnasium, from my understanding
of how things operate, there®"s motion detectors upon
entry, that the south half of the gymnasium lights will
come on, true?

A IT they are turned on at the switch, yes.
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Okay. And when you entered into the gymnasium that day,
were the south half of the lights of the gymnasium on?
I"m sorry. Hang on. Can you go back to the previous
question? Because you said --

When you enter the gymnasium and you®"re entering from the
south --

Yes.

-- 1t was my belief -- and maybe I*m wrong -- that there
was motion detectors that would turn on the lights for
the south half of the gymnasium.

The south half was already lit.

Okay. But I"m asking a different question.

Not when you walked into the gym that morning, but when
anybody walks into the gymnasium and it"s dark, if you
walk in, would a motion detector turn on the south half
lights?

IT the switch located on this wall is on (indicating),
yes, it would.

Okay. So on that day, though, you walk in -- And were
you walking with your back guiding the panel on the
carts, or were you walking with your front pushing the
panel on the carts?

I don"t recall.

And so when you walk into the gymnasium, you are certain

that the south part of the gymnasium was fully

Page 107

Rutkowski Court Reporting, LLC
(906) 250-1462
349

INd 0€:2T:C1 120T/¥T/6 DS Aq AIATIDTI



© 0 N o g A~ W N P

N N N N NN P B P PR R R R e e
a B W N B O © © N O o »A W N P O

Anthony J. Filizetti
April 13, 2017

O

> O » O >

illuminated by the lights, true?

True.

And the mezzanine to the east of the gymnasium, were the
lights on up there?

No.

Certain?

Yes.

Okay. Any other lights activated in the gymnasium?

No. I believe it was only the -- It was the south bank
of lights.

So 1f 1 understand it correctly then, you have now
brought in a 10-foot long, 300 pound-plus panel, and
tilted it on one point of a corner, and balanced it on a
stage 4 feet or less in a dark end of the gymnasium,
true?

Yes. We transported the panels through the lit end of
the gym to a section where the lights did not come on.
And you did that, and you did not advise the cheerleaders
or person you believed to be the coach that, "We just
positioned a large, 10-foot panel, unsecured except for
kicking it out from the wall, down at this end of the

gymnasium at the dark end,' true?
Correct. There was no communication between myself and
the cheerleading team or Tracy and the cheerleading team.

And you just assumed that the cheerleading team was going
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to stay where they were in the gymnasium?

Yes. | reached that assumption based on the location of
the mats.

And then you leave the gymnasium with that panel
positioned in that way at the dark end of the gym, true?
Correct.

Without any communication, without blocking it
(gesturing) -- You know what blocking is, don"t you?
Yes.

Okay. What"s blocking, to you?

Stopping something, similar to a chock block of a
vehicle.

Okay. And so that means that it has more stability, that
it will stay where it"s supposed to be, true?

True.

And you didn®"t block either of the ends?

Correct.

And you did not put up any cones or any other indication
that that area was an area of work iIn progress, true?
Correct.

So then you leave that area with that panel in that
position, and you go and retrieve the second panel, and
you repeat the process, true?

Correct.

And, again -- and we won"t have to relive everything we
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end of the gym, you rest the second panel on the points
that we"ve discussed, true?

True.

And at any point in time, either between the first or
second panel, did Tracy Belusar object to you and say,
"We shouldn"t be doing this, the gymnasium is in use"?
No.

Did she give you any verbalization whatsoever -- Did she
say anything when the two of you were in the gymnasium
about this task?

No.

Did you give her any direction about the task when you
brought the first panel iIn?

After bringing the first panel iIn?

Yeah. Bringing in the first panel, did you provide Tracy
Belusar direction?

I don"t remember if it was during the process of moving
the first panel or after moving the second that the plan
was to have her go back to the maintenance shop to get
the drill and the bucket of the hardware. And she
mentioned that she may grab Dylan, and 1 told her to come
to the office and grab me, if needed.

The point in time you mentioned that when you Ffirst
positioned the first panel, you had positioned it in such

a way that you -- 1 assume you took your hands off and

Page 113

Rutkowski Court Reporting, LLC
(906) 250-1462
352

INd 0€:2T:C1 120T/¥T/6 DS Aq AIATIDTI



© 0 N o g A~ W N P

N N N N NN P B P PR R R R e e
a B W N B O © © N O o »A W N P O

Anthony J. Filizetti
April 13, 2017

said, "You know what, we"ve got to kick it out more;" do
you recall that testimony?

Yes.

How far was it away from -- the kick out away from the
wall when you first positioned it, before you make the
realization that, hey, 1°ve got to kick it out even more?
Less than a foot.

So less than a foot away from the corner point, you
believed it was not kicked out far enough to be stable
and you needed to kick it out farther?

Correct.

When that portion of the task was underway, was it your
direction to kick it out farther, or did you just think
that yourself, and you did it yourself?

I believe that was just thought and done.

In other words, you didn"t articulate to Tracy, "We need
to kick this thing out farther,' you just thought about
it and you did it?

Correct.

You, In your own mind, processed the fact that this is
not stable enough, we need to kick it out farther?
Correct.

And when the second panel was brought in, you already
learned from your experience, and you just naturally

positioned it in a similar fashion that you already did
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(Continuing) -- Dylan to assist her.

And you indicate to her you are going to go where?

Back to my office.

And then you also indicate that, "Hey, if you need me,
come get me'?

Correct.

And your timeline for that endeavor was that you believe,
give or take a minute, at 9:45, you went to your office?
Correct.

And with certainty, you know you were in your office at
9:50 and 9:51, because of timestamps on e-mails that you
had sent out?

Correct.

And that at some point in time soon thereafter at give or
take 9:54, Judy Kitchen comes iIn to the administrative
offices and said, '"Hey, there"s a great discussion going
on in the cafeteria, you should head on down,' right?
She was here looking for Tom.

Okay. But she conveyed that information to you?

Yes.

She didn"t ask you to come on down, she just wanted to
make Tom aware of that?

Correct.

And so then you took i1t upon your self to find Tom?

I knew Tom was meeting in the library with the food
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remember if it was -- | can"t remember Tina®"s last name.
Tina and Kathy Downs had the biohazard clean up, to clean
up the blood from the floor and get that cleaned up.

Tina and Kathy Downs are employed by whom?

Gwinn Area Cleaning and Maintenance.

So they“re not regulars that are assigned to the high
school?

Kathy is. Tina, at that time, 1 believe, would have been
assigned to Gilbert.

In either event, they"re there already to clean up the
blood?

Correct.

And who was assembled to affix the panels?

At that point, Tracy Belusar and Dylan Hart were in the
gym. 1 don"t know when they got there because 1 stayed

outside until everybody left. But upon going back into

the gym, 1 believe Kristy Gollakner was still in there,
too, with gloves on helping clean up. 1 think Chris
was -- Oh, excuse me. Chris Norman was gone. 1 believe

the only one that was still in there was Kristy
Gollakner.

Whose direction was it to clean up the blood and secure
the panels?

I believe the blood was being cleaned up when 1 got back

in there just from a biohazard standpoint. 1 believe
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that that was the first thing people were trying to do,
was eliminate the biohazard from the floor.

As far as reattaching the stage cover, at that point, 1
couldn®t tell you if anybody told me to do that or if we
Jjust started to put them back in place.

So you, Stacey --

Tracy.

Sorry again.

You, Tracy, and Dylan attached the panels?

Correct.

Do you attach merely at the end points?

No. The metal angle iron was bolted to the floor, the
front panels were then assembled, and at that point I
don"t believe the center support in the back was
attached, because we didn"t have the ladder yet.

So 1f 1 understand how it works, is that you have to be
behind the panel to attach the ends to the side alcove
walls?

No, that is not correct.

Where are the attachment points?

The attachment points for the front panels on the end are
on the outside face (gesturing).

Very good. Thank you. And so those were attached?
Correct.

The base was kicked up to the ...
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practice could be --

You can"t have kids in the gymnasium watching
cheerleading practice? You find that to be unreasonable?
I find it to be a risk.

A risk for three little girls to watch cheerleaders;
that"s unreasonable?

I didn"t use the word "unreasonable.

Yeah, you think it"s a risk?

Yes, 1 would view that as a risk.

Okay. Stacey Filizetti sure didn*"t know that you and
Tracy Belusar were going to be moving in two large panels
that day, were they [sic]?

Correct. And we didn"t --

There wasn"t a public announcement that, "We"re
undertaking work in the gymnasium,'™ that, "We"re going to
be doing this activity, be aware;"™ that didn"t happen?
Correct.

In fact, there was a scheduled time for the cheerleaders
to be in that gymnasium from 8:00 a.m. to 11:00 a.m., and
that was scheduled, wasn®"t it?

Scheduled with the athletic director; not communicated by
the athletic director. Correct.

Well, that"s -- He"s administration, isn"t he?

Correct.

You"re administration, aren"t you?
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April 13, 2017

o r»r O 9 r
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Correct.

Okay. So i1t was planned.

This activity that you took on with Ms. Belusar didn"t
need to be done at that time, right?

Correct.

And you knew teenagers were in the gymnasium undertaking
a physical activity training, true?

Correct, 85 feet away from --

Oh, let"s not get into 85 feet.

Because you don"t know what cheerleading practice they
do, do you?

No. But when they are on --

Okay. You don"t know if during some point in time during
the cheerleading practice, the coach is going to say,
"Okay, let"s run laps;"™ you don"t know that, do you?
No.

Do cheerleaders run laps?

I don*t know.

Okay. Do cheerleaders run lines?

You know what lines are. You played basketball.

I don®t know.

You know what lines are, don"t you?

Yes, 1 know what lines are.

And you don"t know if part of cheerleading conditioning

is that they run lines or do any other physical activity?
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No. When we walked in the gym, they were practicing on
the blue mats where 1 assumed they were going to stay.
Yeah. But you know what the term about assumptions are,
SO ...

Correct.

You could have very easily, upon seeing children, i1.e.,
teenagers -- | don"t know if they"re freshman to seniors,
but children in the gymnasium doing a physical

activity -- you could have said, "Oh, now is not a good
time. Let"s bring them back."

Correct.

Okay. You didn"t do that?

No. I believed --

And you didn"t do that even after you had dropped off the
first panel and positioned it against the wall, and said,
"You know what? This isn"t stable enough. | got to kick
it out to make it a little more stable;" you didn"t do
that either at that point in time?

No. I believed the cheerleaders were in a location with
their coach that they were safe.

At that point in time. But you don®t know what they-"re
going to do in the practice.

They have every right, wouldn®t you agree, to run around
the gymnasium, run sprints, do whatever they need to do?

Correct. And 1 was under the assumption that if they
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were going to be doing that, they saw us move two
6-foot-by-10-foot panels.

Again, but you®ve already told me there was no verbal
communication back and forth --

Correct.

-— and you never had any physical hand waving back and
forth.

So you just made an assumption that people that were
engaged In an activity, which you described to be
stunting, where they have to have spotters and they have
to have people lifting, were going to miraculously, out
of their peripheral vision, see you guys doing something
for a moment as you wheel something through and then
endeavored some more activities down in the dark side of
the gym behind them, true?

All that"s a true statement, iIsn"t I1t?

Yes.

The person that had the best knowledge of the
circumstances and the risk of the circumstances and the
activity that was going on that day was you, true?

No.

The only person else it could be i1s Tracy Belusar.

It couldn®t be the cheerleading coach?

How iIn the world does she know anything about those

panels? She didn"t lift them. She didn"t try to Kkick

Page 145

Rutkowski Court Reporting, LLC
(906) 250-1462
360

INd 0€:2T:C1 120T/¥T/6 DS Aq AIATIDTI



© 0 N o g A~ W N P

N N N N NN P B P PR R R R e e
a B W N B O © © N O o »A W N P O

Anthony J. Filizetti
April 13, 2017

them. She didn"t do any of the above.
How in the world would she know about the risks
associated with those objects being moved in?
What 1 observed was cheerleaders practicing with who 1
assumed to be the coach on blue mats on the other end of
the gym.
Okay. So you just don"t want to say that either you or
Tracy were the people that were the most knowledgeable of
the situation, and accept the responsibility of the risks
associated with a task that you were performing.
And you"re trying to say that a coach, who you assumed to
be a coach, whose responsibility it is -- And her
responsibility is to supervise teenagers that are
participating in stunts, itself an activity that needs to
be spotted. That"s her job, is to watch those teenagers.
You®"re trying to say that she is now equally
knowledgeable about the tasks that you and Tracy are
supposed to be doing that®"s your responsibility; is that
where your testimony is?
There was a lot there. 1

MR. RYAN: If you can®t answer the question the
way it"s framed, then just --

THE WITNESS: |1 can"t answer that question the
way ...

MR. JANES: That"s fine.
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BY MR. JANES:

Q.

You would agree with me, though, very simply, had
somebody responded to Darren®"s request for installation
in May, this wouldn®t have happened in September, true?
True.

You would agree with me that had somebody responded to
Rob Soyring®s request for installation in May, that this
wouldn®t have happened in September?

True.

You would agree with me that had you, on or about

August 24th, when you realized the work order had not
been completed as posted in May, had taken about activity
to get i1t done at that point in time, this wouldn®t have
happened in September?

True.

You would agree with me that on September 2nd, when Rob
Soyring sends you an e-mail at 10:11 a.m., that had you
completed that task of reinstallation of the stage wall
cover at some point in time on the 2nd of September, this
wouldn®t have happened on the 3rd, true?

True.

You would agree with me that had you walked into the
gymnasium before you started to move the walls in and saw
the cheerleading practice underway, you would have paused

and said, "Now is not a good time'?
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That is probably a true statement.

And that had you done that, you would have waited, and
you would have done 1t at a point in time when you knew
the gym was not in use?

That 1s a true statement.

And the accident wouldn®t have happened?

Correct.

You know that even assuming that i1t"s likely that when
you brought that first panel in, and you verbalized to
the cheerleading squad and the person you assumed to be
the coach, ""Hey, we"re working on this end, stay down
there away from this work area,'™ this accident wouldn®t
have happened?

That"s a possibility, yes.

It"s likely, true?

Likely, yes.

You would agree with me that when you brought the second
panel i1n, had you announced to the cheerleaders and the
person you assumed to be the coach, '"Hey, we have just
tilted two panels up at this end of the gym, and we"re
going to go get some brackets to affix them, stay away,™
this accident wouldn®t have happened?

That 1s likely, yes. It likely would have prevented the
accident.

But all those things never happened, true?
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A. Correct.

Q- Would you agree with me that that, in the words of Tracy
Belusar, is horrible, horrible negligence?

A I would not.

You would not?

A. No.
MR. JANES: 1 have nothing further. Thank you.
MR. RYAN: Just a couple of follow-ups.
EXAMINATION
BY MR. RYAN:

Q.- A.J., if there had been no children iIn the gym that

morning, would the accident have happened?
MR. JANES: Objection, form.
MR. RYAN: You can answer.
THE WITNESS: No.

BY MR. RYAN:

Q.- IT the children had been supervised and not allowed to
play under the spotlight in the dark end of the gym,
would the accident have happened?

MR. JANES: Objection, form.
THE WITNESS: No.

BY MR. RYAN:

Q.- Were there children in the dark end of the gym when you
took the panels in?

MR. JANES: Objection, form, foundation.
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May 10, 2018

A Or the principal.

Q.- And the principal too. Yeah, you®"re right. Sorry.

A. He was cc"d, 1 believe, on it, right --

Q- Yep.

A. -- Mr. Luokkala was?

Q- Yep, you"re right.

A I wish it would have been, you know, for everybody,
especially Wayne and Stacey and Amarah and the girls.

MR. JANES: I have nothing further, Tom.
Thank you for your time. Oh, 1 do. I"m sorry. It"s
somewhat tangentially.

BY MR. JANES:

Q.- I sent to you on August 31lst, 2017 by e-mail and by
Federal Express an employer®s report of injury claim on
behalf of Stacey; did you get that?

A. Yeah, I believe -- I don"t know, I°d have to see it.
Can 1 see it?

Sure.

A So Pete was cc"d on it. | believe you would have
probably shared this. 1 believe I would have this in the
file, yeah.

What did you do with it?

A Given it to, probably, Lindsey or the person that works
with workmen®s comp.

Q- Okay -
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May 9, 2018

assessments of gymnasiums, playgrounds, athletic fields,
and sports-related equipment shall be conducted."

Yes.

You agree that that has a need to occur to achieve a safe
environment for your athletes, true?

Yes.

Okay. And as part of that, you"re supposed to identify
hazards, true?

Yes.

Okay. And then, "ldentified hazards shall be repaired
before further use by students, staff, or community
members.”™ You agree with that policy statement too,
don"t you?

Yes.

And that, "Any hazard reports shall be kept on file for
an amount of time as determined by the district.” You
would like to achieve that, but so far you haven®t gotten
that last part down right, have you?

What are you referencing?

When you identify a hazard as part of your inspection,
you might not keep a file on that forever?

Wouldn"t SchoolDude"s technology keep that on file until
closed out?

Okay. The long and short of it, though, iIs that the

State"s model policy as it relates to physical education
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and physical activities as promulgated in November of
2012 was that identified hazards must be repaired before
the space and facility is used again by students, staff,
or community members?

Yes. Are you referring to that stanza --

Yes.

-- Oor are you paraphrasing? Either way, 1 see the gist
of it right there, yes.

And you would agree with me that the decisions that you
allowed to occur in August and September of 2015, as it
relates to the identified hazard of not having the gym
wall enclosure erected, you violated this policy by
allowing physical activities to resume or actually
continue throughout?

Quite honestly, Paul, 1 feel 1 would have violated it if
I wouldn®"t have asked for the SchoolDude order to move
forward. 1 feel 1 would have violated it if 1 wouldn™t
have followed up to question my supervisor, Karen
Anderson. And I feel 1 would have violated it if 1 still
would have, however many days, sat on my hands and not
asked the next gentleman, A.J. Filizetti. 1 feel | made
an attempt to three different sources to say, "Folks,
what are we going to do about this?" 1 never once sat on
my hands and never spoke up. |1 spoke up three different

times to three different people.
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I would say yes.

As the athletic director in charge of the gym, those
people didn"t get it done?

I would say yes.

Yeah. 1 understand your statement a moment ago about it
not being a priority to others, given the inaction;
that"s what you®"re alluding to, correct?

Yeah, I believe so. Yeah. Yes.

But 1 want to be crystal clear on the record.

You knew as the athletic director it was a high
priority, because you described it as a terribly unsafe
condition, correct?

Yes. And I used "terribly unsafe condition”™ in that
third reference to a third person, and I sit here feeling
that that was my moment of frustration where 1 was trying
to say, "Where are we going with this?"

But a terribly unsafe condition in your gymnasium as the
athletic director stood in place from May 26 until
September 3?

That"s fact.

That®"s on your watch as the AD?

That"s fact.

Yeah. Looking at Exhibit -- 1"m just about done --
Exhibit 104 that we had marked previously.

Like, in the manual, or --
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Vicki Nelson
June 8, 2018

IT you don"t understand my question, please tell me
that you don"t understand the question and 1°1l rephrase
it, and hopefully you could understand the question and
provide me an informed answer. Okay?

Okay -

IT you don"t recall events that we may be speaking about
due to the passage of time, it"s appropriate to say that
you don*t recall something. Okay?

Okay -

Also, 1T I ask you a question and the information 1 seek
IS something that was never in your knowledge, in other
words, you didn"t ever have an understanding of it,
please tell me that you don®"t know, because 1°d rather
you tell me you don*t know about something than try to
speculate or guess. Okay?

Okay -

What is your position with the Gwinn Area Schools?

I am accounts payable, and 1 do various other duties as
assigned. You know, if people are out, 1 might do some
stuff in payroll, do some stuff for Jane Flourre, the
administrative assistant. 1 also have coached here for
20-plus years, and I condition -- or used to condition
the athletes for volleyball and basketball.

So if you were to hand out a business card to somebody,

would your business card say, "Accounts Payable,
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Okay. I just wanted to make sure.

Okay -

No. And that is very upsetting to me.

But you do conditioning in the gym?

I used every -- From that Wednesday until September 2nd,
I used that gym every morning. 1 used every wall in that
gym. 1 used the stairs, both sets. | had the girls
running. | had them up on the mezzanine. There really
wasn®"t -- 1 went through all of my workouts, everything 1
had set up for those girls, our relays. We were in that
area constantly.

And your familiarity of watching Stacey Filizetti do
cheer coaching years ago, you®"re aware that she does
conditioning with her cheerleaders too, right?

Yes. That was one of the big things that we both had in
common with regards to cheerleading.

So based on your review of how she coached years ago, did
she, like yourself, utilize the entire gym for her cheer
practices?

In response to conditioning, yes. Because the girls
would be running that perimeter of the gym, so they knew
that they had to run around the out-of-bounds line, just
like you would in gym class, just like kids do every day
in America.

After the tragedy involving Amarah Filizetti, did you
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speak to any coach within the Gwinn Area athletic
department who was told by Mr. Soyring that there had
been a terrible safety hazard existing within the gym?

I only know that the volleyball coaches didn®t know.
They were the ones I talked to, because I called them to
tell them I couldn®t come back in this season. And they
didn"t know -- They asked me what happened, and | said,
"1 just don"t know yet."

But you®"re aware from your communications with them,

Mr. Soyring had never communicated to them he had
perceived a terrible safety hazard existing within the
gym?

No, he did not.

Did anybody at any point in time, because you are one of
the, you know, longstanding stable people within the
district, come up to you after Amarah Filizetti"s
accident and say to you, '"Yeah, we knew about that safety
hazard, and we just never got around to doing it, fixing
it'?

No. The only statement that was made was that Friday
morning, September 3rd, when A.J. Filizetti said,

"1t was dark in there. |If I had known™ -- "1 would have
never left it in there if I had known anyone was going to
be in that gym.™

You said Friday morning, September 3rd?
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Yes.

Would that have been September 4th?

I*"m sorry, September 4th, yes.

And A_J. Filizetti communicated that statement to whom?
He communicated it to Ron Lauren, our board president,
Tom Jayne, and he was standing off to the left of my
desk.

And what was the response of those two individuals back
to Mr. Filizetti?

Ron Lauren said, "Don"t worry, A.J., it"s not your fault.
You couldn®t have known."™ And Tom said, "Please don"t
blame yourself. You couldn®t have known that people were
going to be in there."

And 1 didn*t know what he was talking about. |
just knew -- That statement stuck with me because 1 came
in that Friday because 1 needed answers. | needed to
know, could 1 possibly ever go back in that gym and feel
safe with someone else®s children.

Okay. Well, 1™m going to explore that conversation with
you a little bit more, because -- Can you give me his
words again, I"m sorry, that he said?

MR. RYAN: Object, unless the witness can

clarify that it"s an exact quote.

THE WITNESS: It is. 1 wrote it down that day.
I can get the paper for you. 1°ve carried It around in
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my purse since that day.

MR. RYAN: Okay.

BY MR. JANES:

Q.

Okay. Can you tell me his words? If you need to get
your purse, you can go right ahead.
1*11 grab that just to make sure that it"s quoted.

(At 2:42 p.m., brief pause)

(At 2:43 p.m., back on the record)

THE WITNESS: On the morning on Friday,
September 4th, 1 wrote, "The gym was dark. Had 1 known
people would be in there, I would never have left it

there."” And that is a quote.

BY MR. JANES:

Q.

Would you object if the court reporter would mark that as
an exhibit?

No, I don®"t. I have initials on there of "TJ" for Tom
Jayne, "A" for A.J., and "RL"™ for Ron Lauren.

THE COURT REPORTER: Would you like me to tape
this onto a big piece of paper and mark that big piece of
paper? Because this is a little Post-it note.

MR. RYAN: That makes sense.

MR. JANES: However you think is best. 1711
defer to you.

THE COURT REPORTER: Okay. 171l do that after
the dep. So 171l mark this as 134.
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MR. JANES: Thank you.

BY MR. JANES:

Q.

After hearing Mr. Filizetti make that statement to those
administrators, did you have a private conversation with
any of them about what he had said?
No. I, for myself, I just wanted to listen and just try
to gather some information and make sense of what
happened. And so when he said that and he was so
distraught, | just thought, what is going on here?
Because the day before, on September 3rd, | came into
work about 7:10. And at around 7:34 a.m., my office --
my desk looks directly down to the gym doors, and | saw
A_J. with this big structure. He was in shorts and a
T-shirt.

MR. JANES: For some reason you®re blanking in
and out. I don*t know what that is and why. Okay.

THE WITNESS: 1Is it working?

BY MR. JANES:

Q.
A.

I heard that you saw A.J. at 7:34?

It was around 7:34, and 1 want an exact time put on that.
And I looked down the hall from my desk, and A.J. was
coming around the corner from the art room where he had
this big thing, which, after the fact, it was identically
shaped like that wall. He must have had wheels or

something on there, but he was laboring to push it.
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There was a person on the front of it. And I turned to
the payroll person and 1 said, "What the hell is he
doing? We have auditors coming here today. He was hired
as our director of finance and human resources, not as
our maintenance person.”™ And that iIs a quote.

And who"s the payroll person you made that statement to?

A Terri Brintlinger.
MR. JANES: Oh, crap. 1"ve got to get a power
cord. 1711 be right back.
(At 2:46 p.m., brief pause)
(Deposition Exhibit No. 134 marked for
identification)
(At 2:48 p.m., back on the record)
MR. JANES: We"re back.
BY MR. JANES:
Q.- You said that when you saw him pushing this object, at
the time you did not understand what it was?
A. Correct.
Q- But subsequently becoming aware of the panels within the
gym wall stage cover, you put the two together?
A I started to put it together a little bit after that

statement on Friday, that I knew it had something to do
with when 1 saw him that previous morning. And 1 would
say it was probably a week later when 1 started

realizing, like, what exactly this structure was.
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Okay. When you made the statement to Terri, what did she
say to you?
She just shook her head and went into her office.
Did you see Mr. Filizetti and the second person at any
point in time thereafter that day?
Shortly after they went in there, and 1 want to say it
was about 15 to 20 minutes, he came back up into the
office and he was soaked in sweat. And I said, "You know
the auditors are going to be here?” And he goes, 'Yep.
I*m going to go home and shower and change.™

MR. JANES: Can you try your best to keep close
to the microphone?

THE WITNESS: Yes.

MR. JANES: | think that may be our problem.

THE WITNESS: Where is the microphone?

THE COURT REPORTER: Hold on one second.

(At 2:49 p.m., discussion off the record)

(At 2:51 p.m., back on the record)

THE WITNESS: Okay. So can you hear better?

MR. JANES: Yes, much, much better, actually.

BY MR. JANES:

Q.

The second person that you saw, could you tell who that
person was?
Honestly, when 1 first saw them, 1 thought it was a man.

But when 1 first met Tracy Belusar, | thought she was a
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man, and 1 really don®"t want her to know that. But yes,
it was her.
Okay. A.J. sort of has a defined shape to himself, so
he"s pretty recognizable?
Well, and 1°ve known A.J. since he was three, so I know
A.J., yes.
When he comes back in the office, you said, after -- I™m
getting the sequence down.

You“"re there in your office with Terri. You see
A.J. and Tracy moving the object down towards the
gymnasium?
They came around the corner, and 1 saw them right outside
the first set of gym doors.
And did you see them enter the gymnasium with the panel
or not?

They started to guide it in, and then I took a phone

call.

Okay -

And i1t was gone. It was gone out of the hallway, so ...
Okay. After the phone call, between leave- -- taking the

phone call, did you ever see the two of them doing
anything else down at the gymnasium before he comes back

20 minutes later covered in sweat?

No. I could only see to -- 1 could see to the gymnasium
doors. 1 could see the hallway. |1 have a perfect view
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of the hallway outside of the gym area.

Okay. My question was, is after taking -- You take your
attention away from them to have one panel or an object
into the gymnasium. You take the call. And then you
said that 20 minutes later, you encounter A.J., and he"s
coming into the office covered in sweat?

It was about 15 to 20 minutes, yes.

My question was, did you, after taking this call, observe
any other activity that A.J. or anybody else may have
been in about moving panels or objects into the gymnasium
before you saw him?

No, 1 did not.

When he comes in covered in sweat, your communication 1is,
"What are you doing, we have auditors coming in," or

words to that effect?

No, I said -- No, | just said, "We have auditors coming,
you know."™ And he said, "Yes, I"m going to go home and
shower and change™ -- or, "I"m going to go and shower and
change.” He didn"t say "home."™ He said, "I"m going to

go and shower and change.™

Can you describe what clothes he was wearing at that
point in time when he was covered in sweat?

He was wearing a big pair of basketball shorts and a
T-shirt.

So not work clothes?
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No, he was not in work clothes.

And when was the next time you see him that day?

I saw him speaking to the auditors soon after they got to
our office. And I don"t know the exact time that the
auditors arrived. It was in the morning.

Can you give me the hour? Would it have been between the
8:00 and 9:00 o"clock hour, 9:00 and 10:00 o"clock hour,
10:00 and 11:00 o"clock hour? How would it have been?
Yes, they usually always arrive between 8:00 and 9:00.
And where did A.J. and the auditors meet?

Right here in the board room.

Did you, as accounts payable, have any involvement in

that meeting?

No, I was in and out with Kathryn Pelton, the head
auditor. I would come in and out to give information to
them.

Did there come a point in time where A.J. left that
meeting?

He was in and out. So he could have been back in the
superintendent®s office, he could have gone out the back
door of our office and down. At one point I heard him in
the hallway say, "1°"m going to go check on the teacher
inservice.”

Did he ever communicate to you that morning that he had

to move objects because Mr. Soyring had asked him to do
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to let her know that 1 wasn®"t going to be in the gym that
morning. Because 1| had been in there every single
morning from the start of the fall sports season. And as
cheerleading coaches, that gym is a rare commodity for us
to be able to use. So | wanted to let her know because
it"’s just always a bonus if you can go in there.

BY MR. JANES:

Q- Okay. You seem to be very definitive on the time.

Could you be mistaken about witnessing

Mr. Filizetti and Ms. Belusar moving what you believe to

be a wall panel at or approximately 7:34 to 7:35, about

that time?
A No, I am 100 percent positive on that.
Q- Did you ever speak with Terri about that after the events

with Amarah?

A No, because she was just passing through from the board
room and crossed in front of my desk to her office.

Q- Did you ever talk to anybody within the school about what

you had observed that morning?

A. Yes.
Who?

A Jane. It wasn"t a -- It was just a conversation on,
"1 saw him moving something that morning."™ My
conversation with her was -- it was after his statement

and when 1 was starting to piece some of this stuff
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I feel like 1 remember longer, but four seasons can fee
like longer, | suppose.
Yeah. Okay, it was four back then?
When you say ''seasons,' fall and spring, fall and
spring?
Correct.
Okay. So two calendar years; four seasons in those two
years?
Yeah.
Okay. Back then, was Vicki Nelson the varsity cheer
coach?
I think 1 became the varsity cheer coach.
Okay. At that time?
I believe so.
So did you do both JV and varsity?

At some points, yes.

Okay. And then you got away from it for a time until the

spring of 2015 --

Correct.

-- or summer of 2015, 1"m sorry, correct?

Correct.

Was that because of the demands of being a mom and
raising kids and those kinds of considerations, plus yo
had triplets in 2010, right?

Correct.
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spotlight on themselves to play under the light -- is
that what they were doing?
Yes.
(Continuing) -- would you be able to see them in the
spotlight area as opposed to in the light of the entire
gym being lit? In other words, was it darkened down
there when the girls played there?
I don*t recall it being darkened while they were playing.
Okay. When you sent the girls down there to play, that
iIs the area you told them to go play in, correct?
That"s -- Yeah. They called it their "spotlight area."
Their "spotlight area.”

And so is it your recollection that the lights were
on in the entire gym at that point?
I believe so.
Okay. Did you, during that 45 minutes between 9:15 and
about 10:00 o"clock, observe two people, you may not have
known who they were -- we now know A.J. Filizetti and
Tracy Belusar -- wheeling in two of these black and white
striped padded 10 foot long, 5 foot high panels that were
taken directly across from the cheerleaders all the way
down the side of the gym to the other end where the
spotlight was?
I never saw that.

You never saw that at all?
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A. No.

Q.- Did you ever see Tracy Belusar -- Do you know who she is
now or not?

A I wouldn®t recognize her if I ran into her.

Q.- Yeah. Okay. But did you ever see another person
bring -- after these two trips you didn"t see -- bring in
these brackets?

A I saw nobody.

Q.- You saw nobody.

When you looked down to the other end of the gym
and before you sent the girls down there, did you notice
these two panels with black and yellow and white stripes
standing?

A. I did not.
(Brief pause)
BY MR. RYAN:
Q.- Okay. Do you need some Kleenex?
A Thank you.
Q.- Do you want to take a break, or are you okay?
A Keep plugging.
Q.- Okay. |If you need a break, we"ll do that, okay?

MR. JANES: 1 may just interject at some point
in time —-
MR. RYAN: Yeah.

MR. JANES: -- and say, "Hey, we"ve got to take
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Okay. But that would be your normal practice approach?
They always started with that before. They had to do an
X amount before they could actually execute a stunt.

So what would your normal practice routine at that point
be? You started at 8:00 o"clock?

Correct.

So what would that be?

They would do their -- They would run their laps around
the gym, do their warmup, some stretches. 1 focused a
lot on them doing their arm drills for their arm
placement, arm control, they would have to do some of
those. And then they reviewed all their cheers, fight
song, dances, and they did them until they showed
progress, and then their reward was to be able to stunt.
IT they showed progress, they were rewarded with stunting
at the end of practice.

Now, tell me what stunting really is. How does it work?
I"ve seen it a little bit, but I haven"t paid a lot of
attention.

That depends on what you®re asking.

Just describe it as you understand it and would have been
dealing with with those girls at that point.

At that point, that would have been -- We were focusing
on elevators. That"s where two bases and a spot lift the

flier to chest/shoulder-length level, and then to execute
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Okay. So at about ten after 10:00, or something like
that, is that when you would have heard the wall --
Correct.
-- heard the panel? Yeah. All right.

So what did you do when that happened?
I ran over to her.
And got help lifting the wall, as I understand it,
correct?
Correct.
And then you were in the gym with Amarah for how long,
15, 20 minutes; do you think that®"s accurate?
I would have to believe somebody else over what 1 felt.
It felt like a lifetime for me.
I"m sure. [I°"m sure. Did you accompany Amarah back to
Marquette General?
Of course.
And then once there, they treated her, attempted to
repair the carotid artery, as | understand it?
Correct.
And she ultimately got stabilized after a second time
back to the hospital; is that right? Did you start to go
to the airport and come back the first time?
Yes. | watched her crash in the ambulance.
And then you went back to the hospital, she was

stabilized, and then you went down, as I understand it --
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It depended on the practice. But they would get their
drink, bathroom break, they could do their phone calls,
they could congregate, they could run to Subway. You
know, this was -- that was meant to be their time, their
break from -- to get away from coach.

What are there, six girls, eight girls?

I had eleven, and two had just quit.

Okay. So nine. Out of those nine girls, was there one
or two that were kind of left, "Hey, during break, you
guys kind of" -- "you"re in charge of the other girls,"”
or not?

I hadn®t assigned captains, but I had a really good group
of girls that -- There was a couple that they just --
they were the leaders of the group. |1 didn"t need to
establish it.

Natural leaders?

They were. They were all very good.

And what were the names of those couple of girls?

That would be Sydney Flourre and Makayla were the ones --
well, and Sam. 1 felt that those were -- you know, those
were the ones that the younger girls looked up to.

What was Makayla®s last name?

Kunde.

And Sam, what®"s Sam"s last name?

Heinz.
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Opinion

PER CURIAM.

Markquan Gray, a second-grader at defendant Thorne
Primary Elementary School, sustained a head injury
when a mullion fell on him as he and a teacher exited
the building. The mullion, a vertical metal bar, separated
the two main doors to the school. Here is a photo of the
doorway with the mullion in place:

Markquan's guardian filed this negligence action against
Thorne, the Westwood Community School District, and
GCA Services Group, Inc., which supplied custodial and
maintenance services to the school. Defendants brought
motions for summary disposition and to strike plaintiff's
expert witness, and filed cross-motions for summary
disposition concerning an indemnification provision in
GCA's contract. The trial court denied summary
disposition to the school defendants, granted GCA
summary disposition by finding that it had not been
negligent, struck the expert, and granted summary
disposition to GCA on its indemnification claim.

We affirm the denial of summary disposition to the
school defendants, vacate the order granting summary
disposition to [*2] GCA, and reverse the order striking
plaintiffs  expert. Because the trial court's
indemnification ruling rested on its erroneous
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determination that GCA was not negligent as a matter of
law, we must vacate that ruling as well. We remand for
further proceedings.

I. UNDERLYING FACTS

At the end of a school day, Markquan's teacher walked
him and another student to an exit where two adjoining
doors, separated by a vertical metal mullion, opened
outward toward a parking lot. As the teacher pushed on
one door's handle bar, the mullion suddenly fell away
from the doorframe and struck Markquan on the head.
The mullion fell because three screws failed. The
screws secured a bracket uniting the top of the mullion
with the doorframe. The heads of all three screws broke
off, leaving just the bodies of the screws in place. The
school's "building engineer" testified that the screws
likely broke because they were worn and rusted; he
conceded that they had "probably been in a poor
condition for a very long time." Plaintiff's expert witness
explained that that the screws were not visible when the
mullion was in place. In his view, the screws failed one
at a time over an extended period, resulting in a
loosening [*3] of the mullion that would have been
apparent every time the doors were secured in the
evening.

Years before the accident, the district replaced its
unionized custodial and maintenance staff with
employees supplied by defendant GCA. The parties'
Custodial Services Agreement did not specifically
provide for routine inspections of the school premises. A
GCA representative admitted that upon discovering
conditions in need of repair, GCA was obligated to
complete the repair or report it to the district, which
would retain a third-party contractor if necessary. The
building engineer testified that the "nighttime custodian”
was supposed to check on the exit doors every evening
to confirm that they were locked.

Barry Walmsley, a former employee of both the district
and GCA, signed an affidavit averring that he had
repaired the doorframe containing the defective mullion
in 2015. Walmsley asserted that he warned both David
Stull (the district's Director of Operations) and Sandy
Richardson, Jr. (Walmsley's GCA supervisor) two years
before the incident that the mullion "was in bad enough
condition that . . . the entire mullion needed to be
replaced because it was in such bad decay and
disrepair." [*4] 1 Walmsley's affidavit further stated that

1Walmsley was deposed after the parties completed their
summary disposition briefing. At oral argument in the circuit

Page 2 of 10

"at least three other door frames in the district had
issues with screws in the top of the door frame
becoming loose" and that he had "personally repaired
these doors." He continued, "These were the same
types of screws in the same location that ultimately
failed . . . during the incident that hurt Markquan Gray."
According to Walmsley, "it was well known that these
screws had a propensity to fail over time and extended
use."

The complaint filed by Star Gee, Markquan's guardian,
alleges that defendants breached their respective duties
by failing to: correct the dangerous defect in the mullion;
warn invitees of the dangers associated with the
mullion; take corrective measures; maintain the
premises in a reasonably safe condition; or inspect,
maintain, or repair the fixture. The complaint further
asserts that the school defendants did not enjoy
governmental immunity because Markquan's injury was
caused by a defect in a public building.

Invoking governmental immunity, the school defendants
moved for summary disposition of plaintiff's claims. They
contended that the public building exception did not
apply because they lacked actual or constructive [*5]
notice of a dangerous building condition. Alternatively,
they asserted that the mullion was not permanently
affixed to the building and, therefore, any defect did not
come within the reach of the building exception. GCA's
summary disposition argument contended that its duty
of care derived solely from its contract with the district,
and that it bore no independent duties to Markquan. In
addition, GCA and the district both sought summary
disposition of their respective cross-claims arising from
a mutual indemnification provision in the Custodial
Services Agreement.

GCA also filed a motion to strike plaintiff's proposed
mechanical engineering and safety analysis expert,
Gene Litwin. GCA asserted that Litwin's opinions were
unreliable and did not satisfy the requirements for
admission under MRE 702 or MCL 600.2955 because in
answer to several questions posed by defense counsel,
Litwin cited "common sense" as the basis for his

court, attorneys for GCA and the district referred to Walmsley's
testimony, but did not submit the transcript for the court's
review. GCA filed the transcript in this Court but because it
was not part of the lower court record we will not consider it.
See Sherman v Sea Ray Boats, Inc, 251 Mich App 41, 56; 649
NW2d 783 (2002) ("This Court's review is limited to the record
established by the trial court, and a party may not expand the
record on appeal.").
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answers. Plaintiff responded that Litwin's expertise went
beyond the knowledge of an average juror and that his
use of the phrase "common sense" during his deposition
merely emphasized that the dangers should have been
obvious to defendants' employees.

The trial court granted GCA's motion [*6] for summary
disposition of plaintiffs claim against it. Citing
Walmsley's affidavit, the court reasoned that if GCA
owed plaintiff a common-law duty to “inspect and
provide reports," Walmsley satisfied that duty. The trial
court also determined that plaintiff failed to produce
evidence that GCA was responsible for "making the
repair or replacing door parts." Next, the trial court
denied the school defendants' motion for summary
disposition. The court explained that Walmsley's
affidavit created a question of fact as to whether the
school defendants had notice of the defective condition.
The court also concluded that that "the mullion is in fact
part of the building with no function away from the
building and is not a temporary object or structure." The
trial court denied GCA's motion regarding its cross-claim
as moot in light of its disposition of plaintiff's claim in
favor of GCA. The district's motion regarding its cross-
claim was likewise denied because "in granting
summary disposition to GCA, the Court finds that GCA
was not negligent and therefore [the district is] not
entitled to indemnification from GCA." The trial court
later granted the motion to strike Litwin as an
expert [*7] on the basis that his testimony rested on
common sense and therefore would not assist the trier
of fact.

The school defendants claimed an appeal as of right
involving the trial court's governmental immunity ruling,
and we granted plaintiff leave to appeal the grant of
summary disposition to GCA and the order striking
Litwin. Gray v Thorne Primary Elementary Sch,
unpublished order of the Court of Appeals, entered
August 13, 2019, 2019 Mich. App. LEXIS 4659 (Docket

No. 349022).
II. DOCKET NO. 348966-GOVERNMENTAL IMMUNITY

The school defendants challenge the trial court's denial
of summary disposition on governmental immunity
grounds, raising two arguments: they had neither
constructive nor actual notice of the defective mullion,
and the mullion was not a fixture, rendering the building
exception inapplicable. We reject both contentions.

We review de novo the applicability of governmental
immunity and exceptions to that immunity, Pike v
Northern Mich Univ, 327 Mich App 683, 690; 935 Nw2d

Page 3 of 10
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86 (2019), as well as a trial court's grant or denial of
summary disposition, Wigfall v _Detroit, 504 Mich 330,
336; 934 NW2d 760 (2019). Summary disposition is
warranted under MCR 2.116(C)(7) when a claim is
barred by immunity granted by law. Liang v Liang, 328
Mich App 302, 306; 936 NW2d 710 (2019). "If there is
no factual dispute, whether a plaintiff's claim is barred
under a principle set forth in MCR 2.116(C)(7) is a
guestion of law for [*8] the court to decide.” Id. (cleaned
up).2 However, "[a] genuine issue of material fact exists
when the record, giving the benefit of reasonable doubt
to the opposing party, leaves open an issue upon which
reasonable minds might differ." West v _Gen Motors
Corp, 469 Mich. 177, 183; 665 N.W.2d 468 (2003).

A. NOTICE

The school defendants first assert that they had no
knowledge of the specific "injury-producing” defect that
caused plaintiff's injury. That defect, defendants insist,
was the “deteriorated screws." Because no one
(including Walmsley) had reported that the screws were
defective before they failed, defendants contend that
they lacked any notice of the problem and are therefore
immune from liability. This argument misconstrues the
law and evades the facts.

Section 7 of the governmental tort liability act (GTLA),
MCL 691.1401 et seq., "generally provides immunity
from tort liability to a 'governmental agency' if the
agency 'is engaged in the exercise or discharge of a
governmental function." Pike, 327 Mich App at 691,
quoting MCL 691.1407(1). MCL 691.1406 sets forth the
public building exception, in relevant part, as follows:

Governmental agencies have the obligation to
repair and maintain public buildings under their
control when open for use by members of the
public. Governmental agencies are liable for [*9]
bodily injury and property damage resulting from a
dangerous or defective condition of a public
building if the governmental agency had actual or
constructive knowledge of the defect and, for a
reasonable time after acquiring knowledge, failed to
remedy the condition or to take action reasonably

2This opinion uses the new parenthetical "cleaned up" to
improve readability without altering the substance of the
quotation. The parenthetical indicates that nonsubstantive
clutter such as brackets, alterations, internal quotation marks,
and unimportant citations have been omitted from the
quotation. See Metzler, Cleaning Up Quotations, 18 J App
Pract & Process 143 (2017).
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necessary to protect the public against the
condition. Knowledge of the dangerous and
defective condition of the public building and time to
repair the same shall be conclusively presumed
when such defect existed so as to be readily
apparent to an ordinary observant person for a
period of 90 days or longer before the injury took
place.

To pierce the shield of immunity under this exception,

the plaintiff must prove:

(1) a governmental agency is involved, (2) the
public building in question is open for use by
members of the public, (3) a dangerous or defective
condition of the public building itself exists, (4) the
governmental agency had actual or constructive
knowledge of the alleged defect, and (5) the
governmental agency failed to remedy the alleged
defective condition after a reasonable amount of
time. [Renny v Mich Dep't of Transp, 478 Mich 490,
496; 734 NW2d 518 (2007).]

Relying principally on the Supreme Court's opinion in
Wilson v Alpena Co Rd Comm, 474 Mich 161; 713
NW2d 717 (2006), the school defendants contend [*10]
that plaintiff did not establish that they had actual or
constructive notice of the defective mullion. Mere notice
of a condition of disrepair, the school defendants insist,
is not the same as notice of the actual injury-producing
defect. Although Walmsley claimed to have notified Stull
that the entire mullion was in disrepair, he did not
personally know or advise the school defendants about
the deteriorating internal screws. Analogizing to Wilson,
the school defendants assert that the trial court erred by
determining that a factual dispute regarding notice
precludes summary disposition.

Logically, we find this argument wanting. Walmsley
averred that he "specifically" notified a representative of
the school defendants that "the entire mullion needed to
be replaced because it was in such bad decay and
disrepair,” that other door frames had "issues" with
loose screws, and that "it was well known that these
screws had a propensity to fail over time and extended
use." We are at a loss to imagine how actual notice of a
defective condition could be any more definitive or
detailed. Walmsley advised that the mullion needed to
be replaced because it was decayed. No further
information was required [*11] to satisfy the statute's
notice requirement.

Furthermore, Wilson is inapposite. That case arose
under the highway exception to governmental immunity,
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not the building exception. The statutory language of the
highway exception is different in an important way. The
highway exception allows for recovery by "[a] person
who sustains bodily injury or damage to his or her
property by reason of failure of a governmental agency
to keep a highway under its jurisdiction in reasonable
repair and in a condition reasonably safe and fit for
travel[.]* MCL 691.1402(1) (emphasis added). The
Wilson Court held that to successfully allege a violation
of the duty imposed by the statute, a plaintiff had to
specifically allege that the claimed defect rendered the
road not "reasonably safe and convenient for public
travel." Wilson, 474 Mich at 168. The Supreme Court
explained:

In determining what constitutes a "defect" under the
act, our inquiry is . . . informed by the "reasonably
safe and convenient for public travel" language of
MCL 691.1402(1). In other words, an imperfection
in the roadway will only rise to the level of a
compensable "defect" when that imperfection is one
which renders the highway not "reasonably safe
and convenient for public travel,” and[*12] the
government agency is on notice of that fact. [Id.
(emphasis in original).]

A road with bumps and that required frequent patching,
the "defect" alleged in Wilson, did not necessarily meet
that standard. Id. at 169. And that makes sense; many
roads in Michigan have small potholes or bumps but are
not necessarily unsafe for public travel. Notice of a
highway defect requires more than notice of a deformity
in a road, the Wilson Court explained.

In contrast, the statutory language governing this case
imposes a duty on governmental agencies "to repair and
maintain public buildings under their control when open
for use by members of the public.” MCL 691.1406.
When the responsible agency breaches that duty, it may
be held liable for damages "resulting from a dangerous
or defective condition of a public building if the
governmental agency had actual or constructive
knowledge of the defect and, for a reasonable time after
acquiring knowledge, failed to remedy the condition or
to take action reasonably necessary to protect the public
against the condition." MCL 691.1406 (emphasis
added). While the condition must arise from the
defendant's failure to satisfy its duty to repair and
maintain the building, Renny, 478 Mich at 501, the plain
language [*13] of the statute does not limit the
exception to conditions that rendered the building
unsafe for public use. Rather, liability can arise from a
condition that is either dangerous or defective, as long
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as the defendant had "actual or constructive knowledge
of the defect." MCL 691.1406.

We find nothing in Wilson suggesting that to avoid
immunity, plaintiff had to prove that the school
defendants knew or should have known of the defective
screws, not just the defective mullion. Nor are we
persuaded by the schools' argument that a different
provision in MCL 691.1406 compelled notice that the
worn screws were both defective and dangerous. After

setting forth the general requirement that a
governmental agency must have had "actual or
constructive knowledge of the defect” (emphasis

added), the next sentence of the statute provides:
"Knowledge of the dangerous and defective condition of
the public building and time to repair the same shall be
conclusively presumed when such defect existed so as
to be readily apparent to an ordinary observant person
for a period of 90 days or longer before the injury took
place." (Emphasis added.) This provision concerns the
establishment of a presumption of notice. We have not
applied [*14] this presumption of notice and do not hold
that plaintiff is entitled to summary disposition on the
question of notice. Rather, Walmsley's affidavit creates
a genuine issue of fact regarding notice that a jury must
resolve. The sentence cited by the school defendants is
irrelevant.3

We additionally note that defendant's argument cannot
be reconciled with the meaning of constructive notice.
"Constructive notice is demonstrated by showing that
the agency should have discovered the defect in the
exercise of reasonable diligence." Ali v Detroit, 218 Mich
App 581, 586-587; 554 NW2d 384 (1996). And in Hill v
Sears, Roebuck & Co, 492 Mich 651, 668; 822 NW2d
190 (2012), the Supreme Court reaffirmed that:
A person is chargeable with constructive notice
where, having the means of knowledge, he does
not use them. If he has knowledge of such facts as
would lead any honest man, using ordinary caution,
to make further inquiries, and does not make, but
on the contrary studiously avoids making such
obvious inquiries, he must be taken to have notice
of those facts, which, if he had used such ordinary
diligence, he would readily have ascertained.
[Cleaned up.]

3We also reject any suggestion that a defective mullion could
not render the entrance itself dangerous. As discussed below,
the mullion is part and parcel of the doorframe, through which
hundreds of children entered and exited the school every day.
A mullion likely to fall due to disrepair presents a dangerous
condition.
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Walmsley's warning that the mullion was in bad shape
and needed to be replaced sufficed to supply
defendants with enough knowledge "to make further
inquiries." Had they done [*15] so, the deteriorated
screws would have been discovered. "Generally, the
guestion of whether a defect has existed a sufficient
length of time and under circumstances that the
defendant is deemed to have notice is a question of
fact, and not a question of law." Banks v Exxon Mobil
Corp, 477 Mich 983, 984; 725 Nw2ad 455 (2007). The
trial court correctly found that a jury must determine
whether the school defendants had actual or
constructive notice of the defective mullion.

B. FIXTURE ANALYSIS

The school defendants also argue that the public
building exception was inapplicable because the mullion
was not physically part of the public building. Again, we
find no merit to this assertion.

The public building exception applies only when the
plaintiff's injury was caused by a "dangerous or
defective condition of the building itself.” Pierce v
Lansing, 265 Mich App 174, 178; 694 NW2d 65 (2005)
(cleaned up). The GTLA does not impose liability for
"transitory conditions because they are not related to the
permanent structure or physical integrity of the building."
Wade v Dep't of Corrections, 439 Mich 158, 168; 483
NW2d 26 (1992). However, a dangerous or defective
condition of a fixture can support a claim of liability
under the public building exception. Fane v Detroit
Library Comm, 465 Mich 68, 78; 631 NW2d 678 (2001).
"An item is a fixture if (1) it is annexed to realty, (2) its
adaptation or application to the realty is appropriate, and
(3) [*16] it was intended as a permanent accession to
the realty." Id.

The first requirement refers to ™the act of attaching or
affixing personal property to real property and, as a
general proposition, an object will not acquire the status
of a fixture unless it is in some manner, albeit slight,
attached or affixed, either actually or constructively, to
the realty." Wayne Co v William G & Virginia M Britton
Trust, 454 Mich 608, 615; 563 NW2d 674 (1997),
quoting 35 Am Jur 2d, Fixtures, § 5, p 703. Though
capable of removal, the mullion was attached to the
building with a number of brackets and screws. It was
therefore annexed to the real property. Moreover,
“[c]onstructive annexation occurs where the item cannot
be removed from the building without impairing the
value of both the item and the building." Fane, 465 Mich
at 80. The mullion serves as the dividing post of the
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double doorway; it has no value other than as a
necessary adjunct to the doorframe in which it fits. In
addition, the latches for the doors are affixed to the
mullion, making it impossible to securely close the doors
without the mullion in place. The school's entrance was
designed with two side-by-side doors, separated by a
mullion, and set in a single doorframe. The doors,
doorframe and mullion were interconnected in such a
manner that they were an integrally [*17] linked part of
the building's entry system. Thus, even though the
mullion was not permanently attached to the doorframe,
it was at least constructively annexed to the building.

The second element of the fixture analysis considers
"the relationship between the chattel and the use which
is made of the realty to which the chattel is annexed."
Wayne Co, 454 Mich at 618 (cleaned up). "An object
introduced onto the realty may become a fixture if it is a
necessary or at least a useful adjunct to the realty,
considering the purposes to which the latter is devoted."
Id. at 619 (cleaned up). As noted, the mullion is a
component of the doorframe and is necessary to
securely close the doors and restrict access to the
school building. By design, the mullion is capable of
temporary removal to create a wider opening, thereby
making it easier to move large objects and furniture in
and out of the building. This is an appropriate adaption
or application to the realty.

Under the third element of the fixture analysis, we
consider "the objective visible facts to determine
whether intention to make the article a permanent
accession to the realty exists." Id. "Intent may be
inferred from the nature of the article affixed, the
purpose for which [*18] it was affixed, and the manner
of annexation." 1d. Again, the mullion is an integral
component of the doorframe, without which the doors
cannot be securely closed. Despite its removable
design, only one witness could recall ever seeing it
removed; another witness testified that "heavy tools"
were necessary to remove it. Because the mullion is
annexed to the building, appropriately adapted to the
building, and intended as a permanent accession to the
building, it qualifies as a fixture and is deemed part of
the building. Fane, 465 Mich at 78. As such, the
dangerous or defective condition of the mullion could
support a claim of liability under the public building
exception. Id. The trial court correctly rebuffed the
school defendants' fixture argument.

[1l. DOCKET NO. 349022-NEGLIGENT CONTRACT
PERFORMANCE

Page 6 of 10

Plaintiff argues that the trial court erred by summarily
dismissing her claim against GCA by finding that
Walmsley's report of the mullion's condition satisfied
GCA's common-law duty of care. The trial court also
rejected that GCA was responsible for making repairs to
the door because "[p]laintiff has not provided the Court
with any evidence to support” that doing so fell within
GCA's duties. In so ruling, [*19] the trial court
misapprehended the law and improperly invaded the
province of the jury.

GCA's motion for summary disposition rested on the
Supreme Court's decision in Fultz v_Union-Commerce
Assocs., 470 Mich. 460; 683 N.W.2d 587 (2004), in
which the Court distinguished between duties that arise
under a contract and those that exist under the common
law. The "threshold question," the Fultz Court instructed,
is "whether the defendant owed a duty to the plaintiff
that is separate and distinct from the defendant's
contractual obligations." 1d. at 467. Absent an
independent duty, a plaintiff cannot bring a tort action
"based on a contract[.]" Id.

In Loweke v Ann Arbor Ceiling & Partition Co, LLC, 489
Mich 157, 170: 809 NW2d 553 (2011) (cleaned up), the
Court clarified the parameters of the "separate and
distinct duty" analysis, highlighting that "a separate and
distinct duty to support a cause of action in tort can arise
by statute, or by a number of preexisting tort principles,
including duties imposed because of a special
relationship between the parties and the generally
recognized common-law duty to use due care in
undertakings." Answering this question "generally does
not necessarily involve reading the contract" to
"determine  whether the plaintiffs injury was
contemplated” under it. Id. at 169. The salient question
is "whether any legal duty independent [*20] of the
contract" exists. Id. In Clark v Dalman, 379 Mich 251,
261; 150 NW2d 755 (1967), the Supreme Court
described "the basic rule of the common law, which
imposes on every person engaged in the prosecution of
any undertaking an obligation to use due care, or to so
govern his actions as not to unreasonably endanger the
person or property of others."

Loweke instructs that the mere existence of a contract
between GCA and the district does not preclude plaintiff
from maintaining a cause of action against GCA for
negligence. Rather, when GCA undertook to inspect the
school's doors and to make repairs, it had a duty to use
due care while providing those services.

The parties generally agreed that GCA was responsible
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for and performed regular inspections of the school
building and grounds. GCA also performed minor
repairs, including on several doorways. At common law,
"[e]lvery person engaged in the performance of an
undertaking has a duty to use due care or to not
unreasonably endanger the person or property of
others.” Hill, 492 Mich at 660. This duty extended to the
public at large, including Markquan. See Clark, 379
Mich at 261. Further, it was reasonably foreseeable that
having undertaken to inspect the premises for
conditions in need of maintenance (and either repair or
report those [*21] conditions), negligent performance of
those inspections could result in injury to people within
the school. Thus, GCA owed Markquan, as a member of
the public and a student at the school, a duty to perform
its inspections, maintenance, and repairs with due care.
Consequently, to the extent the trial court ruled that
GCA had no duty of care to Markquan, it erred.

Without explicitly finding that GCA owed plaintiff a duty
of care, the trial court determined that Walmsley
satisfied that duty by informing his supervisor that the
mullion needed repair. The trial court erred in this regard
as well. Despite Walmsley's disclosure of the mullion's
poor condition, GCA failed to follow up by more closely
inspecting it or making repairs. Given GCA's role at the
school and its knowledge of Walmsley's warning,
reasonable minds could differ as to whether GCA's
actions were reasonable under the circumstances.
Accordingly, the trial court erred by granting GCA's
motion for summary disposition of plaintiff's negligence
claim.

The school defendants point out in their appellate
briefing that the trial court's error in granting summary
disposition to GCA affected its ruling regarding the
district's motion [*22] for summary disposition of its
cross-claim, which the trial court denied for the sole
reason that GCA was not negligent as a matter of law.
The trial court also denied GCA's motion for summary
disposition of its own cross-claim, finding that GCA's
claim for indemnification was moot in light of its
determination that GCA had no liability to plaintiff.
Because a material question of fact remains regarding
whether GCA was negligent, the trial court's denial of
the competing motions for summary disposition must
also be vacated. On remand, the trial court should
address the merits of those motions in the first instance.

IV. DOCKET NO. 349436-LITWIN'S EXPERT
OPINIONS

Lastly, plaintiff asserts that the trial court abused its
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discretion by relegating Litwin's opinions to common
sense and striking him as an expert witness. This
argument has merit. Litwin's reliance on "common
sense" in explanation of his answers to several
guestions did not render the entirety of his testimony
inadmissible under MRE 702. The trial court abused its
discretion by holding that because some of Litwin's
opinions fell outside the realm of "specialized
knowledge," the balance of his testimony required
exclusion.

We review for [*23] an abuse of discretion a trial court's
decision to exclude evidence. Elher v Misra, 499 Mich
11, 21; 878 NW2d 790 (2016). "An abuse of discretion
occurs when the trial court chooses an outcome falling
outside the range of principled outcomes.” Id. (cleaned
up). Questions of law underlying an evidentiary ruling
are reviewed de novo. Id.

MRE 702 addresses

testimony:
If the court determines that scientific, technical, or
other specialized knowledge will assist the trier of
fact to understand the evidence or to determine a
fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education
may testify thereto in the form of an opinion or
otherwise if (1) the testimony is based on sufficient
facts or data, (2) the testimony is the product of
reliable principles and methods, and (3) the witness
has applied the principles and methods reliably to
the facts of the case.

the admissibility of expert

This rule, like its federal counterpart in FRE 702, was
drafted to incorporate the standards of reliability
described by the United States Supreme Court in
Daubert v Merrell Dow Pharms., Inc., 509 U.S. 579; 113
S. Ct. 2786; 125 L. Ed. 2d 469 (1993). Edry v Adelman,
486 Mich 634, 639; 786 NW2d 567 (2010). Under MRE
702, the trial court's role is that of a gatekeeper, and it
may admit expert testimony if the evidence meets the
requisite  standards of reliability. Gilbert v
DaimlerChrysler Corp, 470 Mich 749, 782; 685 NW2d

391 (2004).

The trial court's [*24] ruling focused exclusively on one
aspect of MRE 702: whether Litwin's testimony would
assist the trier of fact. The court did not rule on any
other aspect of MRE 702, including whether Litwin's
opinions qualified as reliable. Accordingly, we confine
our analysis the to the ground for exclusion relied on by
the trial court.
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This case involves the manner in which a mullion failed
and gave way. Few jurors likely know what a mullion is,
the purposes it serves, or the manner in which is it
attached to a building. It is not intuitively obvious that
the mullion that fell on Markquan was defective or
dangerous, or that the defect was discoverable on
reasonable inspection. Similarly, it is not intuitively
obvious that the three screws failed over time rather
than in sequence. These factual matters fall outside the
realm of common knowledge and experience, meaning
that expert testimony addressing them is potentially
admissible if it "will assist the trier of fact to understand
the evidence or to determine a fact in issue," and meets
the other requirements of MRE 702.

Litwin is a mechanical engineer. He explained that
mechanical engineering "deals with how objects
respond to physical loading of a bend, break, twist [*25]
to form, that sort of thing. And then mechanical
engineering uses that knowledge to design and build
various sorts of physical structures." According to Litwin,
the discipline involves "engineering principles including
physics,” "[m]athematical sciences,” "[d]esign and
analysis," and the manufacture and maintenance of
mechanical systems. Litwin inspected the mullion after it
had been repaired, and reviewed the evidence
surrounding its failure. He prepared a detailed report
outlining various measurements of the mullion and
doors, and describing the manner in which the mullion
was attached to the doorframe. Litwin concluded that
the accident occurred because "three vertical screws"
became detached, "thereby allowing the mullion along
with its upper mullion attachment bracket to fall."

Defendants have not contested that three screws broke,
leading to the collapse of the mullion. Rather, the
dispute in this case largely centers on whether the
defect in the mullion was detectable before it fell, and if
so, who should have detected it.

Litwin's report included a numbered "analysis" including
the following opinions and observations:

11. At issue is how easy, or difficult, would it have
been [*26] to detect this problem prior to the
accident.

12. As noted above, the three attachment screws at
issue are not visible when the mullion is in place.
13. Itis not plausible that all three of the attachment
screws failed suddenly and simultaneously.
Instead, they would have broken one at a time over
an extended time period.

14. Once two of the vertical screws were broken the
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mullion top would pivot easily about the remaining
top screw.

15. GCA had the task of checking and securing the
school's exterior doors at the end of each day.

16. The GCA employee who checked and secured
these doors at the end of each day would surely be
able to easily detect the change in the secureness
of the mullion especially after two ff the tree screws
had broken.

At his deposition, Litwin summarized his global opinion
in this case as follows:

One, from an engineering standpoint | think we all
understand that the - -I'll call it the last failure or the
catastrophic in to this mullion when it fell and struck
the child, there are three vertical screws which
attach - - | don't know that we have a good name
for the part, but there is a part up at the top of the
mullion, not the mullion itself, a part that attaches
to [*27] the header across the doorway. And that it
was found right after the accident that all three of
those screws were broken off allowing that
nameless part to come loose allowing the mullion to
come out.

From an engineering standpoint one of my
conclusions is that it is not plausible with all three of
these screws broke at the same time. It's also one
of my I'll call it engineering opinions, that one screw
would be enough to keep the mullion from falling
out; but that one screw would allow that - - again,
that nameless piece up at the top to pivot. And if it
could pivot about the single attachment point, then
that would provide looseness to the mullion.

Litwin again opined that the mullion likely was loose
before it fell. When asked how he could be certain of
that, Litwin responded:
The only thing that | will say - - and again, it's not
from testimony, just from an engineering
understanding.

For the mullion to come out as it did on the day of
the accident, it has to be detached at both the top
and the bottom, okay. And putting aside for now
which would have come first, it would seem that
whichever - - let's just say it came loose at the top
first, okay. I'm sorry, let me not use the word [*28]
loose. Let me say that hopefully more clearly.

If it came detached at the top but still was attached
at the bottom, then the mullion would be loose until
it completely fell out. Or if the sequence goes the
other way. If it came detached at the base before it

446

INd 0€:2T:C1 120T/¥T/6 DS Aq AIATIDTI


https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:5GWT-PDB1-6N19-C0NV-00000-00&context=1000516

2020 Mich. App. LEXIS 5511, *28

became detached at the top, then it would be loose
prior to the catastrophic accident.

In testing Litwin's opinion, defense counsel inquired
about the fact that the shafts of the broken screws were
not recovered after the accident. Litwin explained as
follows the reason that the absence of the shafts didn't
impact his opinion:

A. The testimony is and what makes sense from an
engineering standpoint is the - - I'll call it the shaft of
the screws, the remainder of the screws, that parts
that didn't have to - - that didn't break off remained
where they had been. And that in order to reaffix
the - - | keep calling it the nameless piece that had
fallen off.

Q. Sure.

A. We can figure out which one it was, but one of
the GCA people took a drill and drilled them out.
Basically destroyed them in order to put a new
screw in, so they weren't recovered and they didn't
disappear. They were destroyed in the immediate
post-accident repair.

The cross-examination [*29] also tested Litwin's opinion
that the mullion must have felt loose before it fell. One
witness employed at the school denied detecting any
such weakness. When confronted with that testimony
Litwin retorted: "[l]t's not plausible to me from an
engineering standpoint that all three of those bolts broke
at once. And that one would have held it in place from
failing, but would have allowed motion." He further
explained that one of the screws had to have been
intact just before the mullion fell:

A. Wait. | think from an engineering standpoint |
think we know that at least one of them was in tact.

Q. What do you mean in tact?

A. Not broken off. At least one of those three
screws, | don't know which one of them, had its
head still on shortly before the accident.

Q. What is your support for that?
A. I'm sorry?
Q. What is your support for that statement?

A. My support for that is that the top of the mullion
would not stay in place if all three of those were
broken.

Page 9 of 10

Q. Right. But while that may be true, my question
is: What is your support for your statement that one
screw remained intact while the other two didn't? In
other words, was there some testimony from some
witness that said that the mullion[*30] was
observed to be pivoting the way you described in
your report?

A. No. What I'm saying is my basis for that is simply
an engineering understanding of physically what
would occur as opposed to testimony from any
witnesses.

Q. Well, let me ask you this in the form of a
hypothetical just so that | understand what you're
saying.

A. Sure.

Q. Hypothetically if three screws are installed at the
same time.

A. Yes.

Q. They are the same type, size and kind of screw
and they are installed in this application. At least
hypothetically they are going to be exposed to the
same forces, the same pressure and the same
elements over years.

A. No.

Q. That's not true?

A. I'm interrupting you, but the answer is no.
Q. Why not?

A. Because it depends on the - - let's see, how they
share the load. And how they share and distribute
the load depends on a number of things.

It can depend on how among other things if - - I'll
just say let's suppose one is real tight and the other
two are loose.

Q. Fair enough.

A. You can pick it any way you want. That's one of
the ways. There are other ways that they can share
the load unequally, but your turn.
Litwin expanded on that opinion during the next series
of questions.

In answer to [*31] other questions, Litwin did not cite
supporting engineering principles, but posited that
opinions flowed from "common sense." Specifically, he
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cited common sense as his reasoning that (1) the
mullion was not removed often or for significant lengths
of time; (2) GCA should have documented past repairs
on the mullion; (3) GCA should have recognized it
needed to follow up or take addition steps concerning
the mullion; (4) GCA's duties at the school were not
triggered only when something broke; (5) Walmsley's
single report to the district was insufficient to satisfy
GCA's duties; (6) defendants all shared responsibility for
plaintiff's injury; and (7) GCA's contractual duty to
perform high-level inspections on a monthly basis
required a "more intimate inspection” of issues
concerning safety.

The trial court struck Litwin as an expert after
determining that his testimony "appears to be based
only on common|[ ]sense," and therefore would not be
helpful to the trier of fact. However, as the above
summary of his testimony reveals, a significant portion
of Litwin's testimony was premised on engineering
principles and his engineering expertise. Testimony
resting on Litwin's engineering expertise [*32] was not
inadmissible because other testimony—provided in
answers to questions posed on cross-examination—
rested on common sense. Litwin's opinions regarding
the method and mechanics of the mullion's failure
indisputably fall outside the ken of the average juror,
and within the skillset of a mechanical engineer.
Furthermore, MRE 702 does not require confining
expert testimony to areas beyond a juror's expertise.
Even when jurors are likely to bring common-sense
ideas and opinions to a question, an expert may have
specialized knowledge bearing on the issue that would
also be helpful to a considered and complete analysis.
See Linkstrom v Golden T Farms, 883 F2d 269, 270

(CA 3, 1989).

A trial court's gatekeeping inquiry is context and case-
specific and should focus on the all of the challenged
evidence before it, not just snippets or isolated
segments. See Lenawee Co v Wagley, 301 Mich App
134, 164; 836 NW2d 193 (2013). The touchstone is
whether Litwin possesses "technical or other specialized
knowledge" that "will assist the trier of fact[.]" To the
extent Litwin offers expert testimony consistent with
those requirements, it is admissible despite that other
aspects of his testimony may not be. The trial court
abused its discretion in finding otherwise.

V. CONCLUSION

In Docket No. 348996, we affirm the trial court's [*33]
denial of the school defendants’ motion for summary
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disposition of plaintiff's claim. In Docket No. 349436, we
reverse the trial court's order granting GCA's motion to
strike Litwin as an expert.

In Docket No. 349022, we vacate the trial court's grant
of summary disposition in favor of GCA, as well as its
denial of the cross-motions concerning GCA's and the
district's indemnity claims, and we remand for further
proceedings consistent with this opinion. We do not
retain jurisdiction.

/sl Elizabeth L. Gleicher
/sl Cynthia Diane Stephens

/sl Thomas C. Cameron

End of Document
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Opinion

PER CURIAM.

Defendant City of Wyandotte 1 appeals as of right from
the circuit court's order denying its motion for summary
disposition predicated on governmental immunity. We
affrm. This appeal is being decided without oral

1Defendant Jim Knopp was dismissed from this case by
stipulation and is not participating in this appeal; therefore, the
unqualified use of the singular" defendant" in this opinion will
refer exclusively to the city.

argument in accordance with MCR 7.214(E).

Plaintiff Mark Brewer, a scout leader, accompanied
some scouts to an event at Yack Arenain Wyandotte.
Brewer grabbed a guardrail while attempting to hop or
climb over it, but the rail moved, causing him to lose his
balance and[*2] fall. Plaintiffs filed suit alleging
negligence and invoking the public building exception to
governmental immunity, MCL 691.1406. Defendant
moved for summary disposition on the basis that the
guardrail in question was not part of the public building.
The circuit court agreed with plaintiffs, and denied
defendant's motion.

We review a trial court's decision on a motion for
summary disposition de novo as a question of law. Ardt
v Titan Ins Co, 233 Mich. App. 685, 688; 593 N.W.2d
215 (1999). When deciding a motion under MCR
2.116(C)(7) (immunity granted by law), the court must
consider the pleadings, admissions, affidavits, and other
relevant documentary evidence of record in the light
most favorable to the nonmoving party to determine
whether any genuine issue of material fact exists to
warrant a trial. Amburgey v Sauder, 238 Mich. App. 228,
231; 605 N.W.2d 84 (1999).

Governmental agencies have general immunity from tort
liability for actions taken in furtherance of governmental
functions. MCL 691.1407. Several exceptions exist,
however, including [*3] an exception regarding the
maintenance of public buildings. MCL 691.1406. The
general statutory immunity is broad in scope, and the
exceptions are to be narrowly construed. Ross v
Consumers Power Co (On Rehearing), 420 Mich. 567,
618; 363 N.W.2d 641 (1984). To come within the narrow
confines of the public building exception, a plaintiff must
prove that

(1) a governmental agency is involved, (2) the
public building in question was open for use by
members of the public, (3) a dangerous or defective
condition of the public building itself exists, (4) the
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governmental agency had actual or constructive
knowledge of the alleged defect, and (5) the
governmental agency failed to remedy the alleged
defective condition after a reasonable period or
failed to take action reasonably necessary to
protect the public against the condition after a
reasonable period. [Kerbersky v Northern Mich.
Univ, 458 Mich. 525, 529;

582 N.W.2d 828 (1998) (emphasis omitted).]

The instant case concerns the third of these elements.

For purposes of the public building exception, "[a]
temporary object or [*4] structure is normally not part of
a building," e.g., "scaffolding attached to a building only
for the period necessary to complete construction."
Fane v Detroit Library Comm, 465 Mich. 68, 78 n 11;
631 NW2d 678 (2001). But "a dangerous or defective
fixture can support a claim of liability under the public
building exception." Id. at 78. An object qualifies as a
fixture "if (1) it is annexed to realty, (2) its adaptation or
application to the realty is appropriate, and (3) it was
intended as a permanent accession to the realty." Id.

Defendant argues that the guardrail here at issue is not
a fixture, relying in part on Fane, supra. However, Fane
concerned structures lying outside the four walls of a
public building, id. at 70, while the instant case
indisputably concerns an object or item within the arena
building. Moreover, even for outside structures, a
fixtures analysis is not always appropriate. Id. at 78-79.
The Supreme Court explained in Fane that although a
terrace attached to the outside of a building comprises a
part of the building itself because it is physically
connected [*5] to the building and not intended to be
removed, a fixtures analysis is not appropriate if the
terrace has no existence apart from the building. Id. at
79. The Supreme Court distinguished that a portable
access ramp that is not physically attached to a building
and could be easily removed is not part of the building,
and that because the ramp has a possible existence
apart from that particular application, a fixtures analysis
is appropriate. Id.

Defendant Jim Knopp, Wpyandotte's recreation
superintendent, testified in his deposition that the
guardrails separate the aisle or walkway at the bottom
of the retractable bleachers from the arena surface.
According to Knopp, the rails serve to "help keep the
people from falling off . . . on the walk way, so to speak,
so that they don't fall off . . . like when they're coming
down out of the bleachers or walking. So they don't fall

Page 2 of 2

off or fall into the glass per se during a hockey game,”
and also to provide stability for those passing by. Knopp
added that although the guardrails are designed for
ready removal, they need not be removed in order to
retract the bleachers fully . Knopp estimated that the
rails were removed [*6] and replaced five or six times a
year.

The evidence in this case thus reflects that the
guardrails in question are designed for ready removal,
but no indication exists that, once removed, the
guardrails have some independent existence. Because
the guardrails have no existence apart from their
positioning as part of the arena bleachers, a fixtures
analysis does not apply. Plaintiffs emphasize that the
guardrails in question can be removed, but the fact that
defendant finds it expedient to remove those guardrails
occasionally does not by itself mean that they lack the
permanence required to establish that they are an
integral part of the building's interior. The removals
described by Knopp include only occasional removals
for purposes of maintenance and inspection, or to
reconfigure the interior of the building itself to
accommodate the various events hosted therein.

In summary, there is no dispute that the bleachers
themselves are permanently affixed as part of the arena
realty. Because the guardrails in question are designed
to attach securely to those bleachers, despite their
ready removability, for the purpose of protecting patrons
at the front of the bleachers from falling, we [*7]

conclude that the trial court did not err in regarding
those rails as part of the realty for purposes of invoking
the public building exception to governmental immunity.

Affirmed.
/sl Jessica R. Cooper
/sl Kathleen Jansen
/sl Jane E. Markey
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Opinion

PER CURIAM.

Defendant Bishop International Airport Authority appeals
as of right from an order denying its motion for summary
disposition under MCR 2.116(C)(7), based on
governmental immunity. We affirm. We decide this case
without oral argument pursuant to MCR 7.214(E).

I. Basic Facts And Procedural History

Bishop is a governmental agency that operates the
international airport located in Flint, Michigan. Flint Air
Services has a lease agreement with Bishop to provide

"fixed base operation" services to FunJet Airlines,
including the loading and unloading of passengers.

Plaintiff Patsy Sondreal 1 was a passenger on FunJet
Airlines. When Sondreal's flight arrived in Flint on the
evening of January 17, 2001, the "jetway" (also referred
to as the "jet bridge" or the "passenger boarding bridge")
was malfunctioning and could not be connected to the
airplane. [*2] Accordingly, employees of Flint Air
instructed the passengers to deplane by the rear
emergency stairs, walk around the plane and across the
tarmac, climb the service stairs on the outside of the
jetway, go through a door at the top, walk through the
jetway, and enter the terminal. Sondreal slipped and fell
on the first rung of the service stairs to the jetway, which
she alleges was 12 to 14 inches above the ground, and
suffered leg, knee, ankle, and back injuries.

The Sondreals filed a complaint against Bishop, alleging
that the jetway service stairs were part of a public
building under Bishop's control, and therefore fell under
an exception to governmental immunity. The Sondreals
alleged that the stairs were defective due to their height
and inadequate illumination, that Bishop had actual or
constructive knowledge of the defect, and that Bishop
failed in its duty to repair it within a reasonable [*3]
time, causing her multiple injuries. James Sondreal
alleged a claim for loss of consortium.

Bishop filed a motion for summary disposition under
MCR 2.116(C)(7), alleging that the public building
exception did not apply because the jetway and its
service stairs are not part of a public building and are
not in an area that is open to the public. The Sondreals
responded that the jetway is part of the building, and
that Sondreal and her fellow passengers, all of whom
were members of the public, were specifically instructed
to use the service stairs to enter the terminal building.

1Because James Sondreal's claim is derivative, this opinion
uses the surname "Sondreal" to refer to Patsy Sondreal only.
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Jetways provide access from the plane to the terminal
building and vice versa. Jetways extend in and out from
the building, move up and down to meet different sized
planes, and swing from side to side. The jetway is
bolted to the building, but it can be detached and
removed. The opening from the jetway into the building
has no stairs or other outside access, and it appears to
be located at least at second-story height.

The service stairs are bolted to the outside of the
jetway, at the end section that connects to the aircraft.
The stairs are on casters and move with the jetway. The
service [*4] stairs are intended for use by specially
authorized airport and airline employees, and by
emergency personnel as needed, not for passengers.
The door at the top of the service stairs is kept locked
and alarmed.

A Flint Air ground crew employee testified that he had
allowed passengers to use the service stairs on three or
four other occasions when the jetway had malfunctioned
and never had any problems, and had never been told
he could not do so. However, Bishop's director of
maintenance asserted that the aircraft operating area is
closed to the public and that any passengers allowed
there would need to have a "close distance escort."

After a hearing, the trial court found that, while there
was no question that Bishop was a government agency
and that the terminal was a public building, there were
questions of fact concerning whether the stairs were
part of the building and whether they were defective.
The trial court noted that "even if there is an . . . area not
open to the public but it is a public building, then the
public building exception to governmental immunity still
applies." The trial court found that there were also
qguestions of fact concerning whether the building
was [*5] defective, whether the stairs were open to the
public, and whether they were open to the public in this
particular instance. The trial court denied Bishop's
motion. This appeal followed.

Il. Governmental Immunity

A. Standard Of Review

We review de novo a trial court's decision to grant a
motion for summary disposition under MCR 2.116(C)(7)

to determine whether the moving party was entitled to
judgment as a matter of law. 2 Whether a governmental

2Maiden v_Rozwood, 461 Mich. 109, 118; 597 N.W.2d 817
(1999).

Page 2 of 4

agency is immune from suit is a question of law that we
also review de novo. 3

B. Legal Standards

When reviewing a trial court's decision under MCR
2.116(C)(7), this Court must accept all well pleaded
allegations as true, unless contradicted by other
evidence, and construe them in favor of the nonmoving
party. 4 In determining whether [*6] there is a genuine
issue of material fact, the court must consider the
affidavits, depositions, admissions, and any other
documentary evidence submitted by the parties. ° If no
facts are in dispute, or if reasonable minds could not
differ regarding the legal effect of the facts, the issue
whether a claim is barred by governmental immunity is a
question of law. ©

C. The Public Building Exception

MCL 691.1406 provides, in pertinent part:

Governmental agencies have the obligation to
repair and maintain public buildings under their
control when open for use by members of the
public. Governmental agencies are liable for bodily
injury and property damage resulting from a
dangerous or defective condition of a public
building if the governmental agency had actual or
constructive knowledge of the [*7] defect and, for a
reasonable time after acquiring knowledge, failed to
remedy the condition or to take action reasonably
necessary to protect the public against the
condition. Knowledge of the dangerous and
defective condition of the public building and time to
repair the same shall be conclusively presumed
when such defect existed so as to be readily
apparent to an ordinary observant person for a
period of 90 days or longer before the injury took
place. [Emphasis added.]

In order to be covered by the public building exception,
an injury "must be occasioned by the dangerous or
defective condition of the building itself." 7 "As long as

3 Mack v Detroit, 467 Mich. 186, 193; 649 N.W.2d 47 (2002).

4 Maiden, supra at 119.

5MCR 2.116(G)(5); Maiden, supra at 119.

6 Maiden, supra at 122.

7“Reardon v Dep't of Mental Health, 430 Mich. 398, 410; 424
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the danger of injury is presented by a physical condition
of the building, it little matters that the condition arose
because of improper design, faulty construction, or
absence of safety devices." 8

The Supreme Court has "consistently held that [*8]
items which are found to be fixtures are considered to
be part of the realty to which they are connected." °
"Whether an object is a fixture depends on the particular
facts of each case, . . . and is to be determined by
applying three factors." 10 Those factors are:

[1] annexation to the realty, either actual or
constructive; [2] adaptation or application to the use
or purpose to which that part of the realty to which it
is connected is appropriated; and [3] intention to
make the article a permanent accession to the
freehold. 11

In Wayne Co v Britton Trust, the Supreme Court stated
that [*9] "an object will not acquire the status of a fixture
unless it is in some manner or means, albeit slight,
attached or affixed, actually or constructively, to the
realty.” 12 "Constructive annexation occurs where the
item cannot be removed from the building without
impairing the value of both the item and the building." 13
Thus, items that are part of or accessory to machines or
equipment that are attached to the realty--such that one
cannot readily be wused without the other--are
considered to be constructively attached to the realty
and, therefore, are fixtures. 14

In the present case, the jetway is bolted to the terminal

N.W.2d 248 (1988).

81d.

9Velmer v Baraga Area Schools, 430 Mich. 385, 394: 424
N.W.2d 770 (1988).

101d.

111d., quoting Peninsular Stove Co v Young, 247 Mich. 580,
582; 226 NW 225 (1929). See also Fane v Detroit Library
Comm, 465 Mich. 68, 78; 631 N.W.2d 678 (2001), decided
with Cox v Univ of Mich. Bd of Regents.

12Wwayne Co v Britton Trust, 454 Mich. 608, 615; 563 N.W.2d
674 (1997). This condemnation case was cited with approval
in Fane, supra at 78.

13 Cox, supra at 80.

14 Wayne Co, supra at 616-618.
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building, and the service stairs are bolted to the jetway.
It is undisputed that the jetway is the only [*10] safe
and direct means of egress and ingress between an
aircraft and the terminal for both passengers and
employees. Without the service stairs, there is no ready
access to the tarmac in the event of a jetway
malfunction, and no direct access to the jetway by
ground crew employees. While the jetway can be
unbolted and removed, and its front portion is on
wheels, it is clearly intended to remain in place. Indeed,
if the jetway is removed, an opening would remain on
the side of the building that would need to be
barricaded, and would presumably impair the value of
the building.

We conclude that the jetway and its service stairs are a
fixture of a public building and, therefore, are part of the
building. It is apparent that the jetway is actually
attached to realty and that the service stairs are
constructively attached. Further, the jetway is narrowly
adapted to the use for which it is intended, and for which
airport terminal gates are intended, namely, the loading
and unloading of passengers. Lastly, the jetway is
intended to be a permanent accession to the building.
The fact that the jetway can be unbolted and removed,
and used elsewhere, does not deprive it of its character
as a fixture.

[*11] D. Open To The Public

We next address Bishop's argument that the public
building exception is not applicable because the area
where Sondreal fell is not open to the public. "To
determine whether a building is open for use by
members of the public, the nature of a building and its
use must be evaluated." 1° "If the government has
restricted entry to the building to those persons who are
qualified on the basis of some individualized, limiting
criteria of the government's creation, the building is not
open to the public." 16 "Such limiting criteria would not
include universal requirements such as possession of a
ticket . . . ." 17 But even "where access to part of a
building is limited, the public building exception may still
apply if the building remains open for use by members

15 Maskery v Univ of Mich. Bd of Regents, 468 Mich. 609, 618;
664 N.W.2d 165 (2003).

161d. (emphasis added).

171d. at n 8 (emphasis added).
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of the public.” 18

[*12] In Kerbersky v Northern Michigan Univ, 19 the
Michigan Supreme Court found that the public building
exception applied even though the plaintiff, a
construction worker, was injured in a section of the
building that was closed for renovations, while the rest
of the building remained open to the public. The Court in
Kerbersky also expressly overruled Putnam v Wayne
County Community College (After Remand), 20 [*13] a
case in which this Court held that the public building
exception did not apply where the area from which the
plaintiff fell, a catwalk, was not open to the general
public. The Court in Kerbersky stated that the plaintiff
should have been allowed to invoke the public building
exception because the auditorium itself was open to the
public. 21 In both Kerbersky and Putnam, the plaintiffs
were authorized to be in the areas where they were
injured. 22

In this case, even if only ticketed passengers (and
employees) are permitted in the terminal area, the
building itself was open to the public. Further, although
the jetway service stairs were not generally open to the
public, it is undisputed that Sondreal and her fellow
passengers were expressly authorized to be there at the
time of injury. Therefore, Sondreal's injury occurred in a
public building.

For these reasons, the trial court correctly concluded
that the Sondreals were not foreclosed from relying on
the public building exception to governmental immunity.
Accordingly, Bishop's motion for summary disposition
was properly denied.

Affirmed.
/s/ Michael J. Talbot
/s/ William C. Whitbeck
/s/ Kathleen Jansen

18|d. at n 9 (emphasis added).

19 Kerbersky v Northern Michigan Univ, 458 Mich. 525, 526-
527; 582 N.W.2d 828 (1998).

20pytnam _v_Wayne County Community College (After
Remand), 189 Mich. App. 557, 558-559; 473 N.W.2d 711

(1991).

211d. at 535-536.

225ee Kerbersky, supra at 527-528; Putnam, supra at 558-
559.

End of Document
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Opinion

PER CURIAM.

In this personal injury action arising out of a fall that
occurred in a high school, plaintiff, Sherry Williams, as
next of friend for her daughter, Victoria Williams,} a
minor, appeals by right the trial court's order granting
summary disposition to defendants, Grand Ledge High

1This opinion will refer to Sherry as "plaintiff* and will refer to
Victoria by first name.

School and Grand Ledge Public Schools, based on
governmental immunity. The trial court's order also
denied plaintiffs motion for leave to amend her
complaint to add a claim for gross negligence against
Grand Ledge High School principal Steven Gabriel. We
affirm.

I. PERTINENT FACTS AND PROCEDURAL HISTORY

On or about October 10, 2011, Victoria was a 14-year-
old freshman at Grand Ledge High School. During choir
class, Victoria sat in the back row of chairs situated on
the top level of platform risers located in the middle of
the choir room. At the time of the accident, the back
ledge of the upper riser was equipped with a two-inch
"“lip," presumably to stop chairs from sliding off. The
risers were otherwise freestanding,[*2] with no
guardrails. Victoria and her classmates rose to their feet
to participate in warm-up exercises. After approximately
five minutes, Victoria and her classmates sat down, at
the direction of Sheri Tulloch, the choir teacher. When
Victoria sat down, her chair fell backward off the risers,
causing her to fall.2

On February 4, 2013, plaintiff fled a complaint and
named Grand Ledge High School and Grand Ledge
Public School as defendants responsible for Victoria's
injuries arising out of the incident. The complaint alleges
that Victoria injured her head and back in the fall when
she hit a "set piece" from a play that had been stored
behind the risers. Plaintiff contended that defendants
were negligent for failing to maintain and repair a public
building in contravention of MCL 691.1406, due to the
lack of a guardrail on the back of the riser. [*3]

2 Although Victoria testified in her deposition that her chair fell
backward because "one leg was off the edge of the riser,"
causing her to fall when she sat down, she also testified that
she does not actually remember actually falling, and that she
was told what happened by others. Her last memory was
when she was walking up the risers before warm-up
exercises.
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The horseshoe-shaped risers are over 32 feet long, 16
feet wide, and 2 feet tall. Each of the three levels of the
risers is approximately 3 feet deep. Comprised of
various sections that are bolted and clamped together,
they were installed in the choir room in approximately
1995 or 1996, when additions were made to the school.
The risers are not bolted to the floor. Ronald Hicks, a
custodian at the high school, testified in his deposition
that the risers had been disassembled two or three
times, but they had never been moved from the choir
room. Hicks also testified that maintenance staff moved
the risers, albeit infrequently, within the choir room when
they refinished the floor. The risers are large, so in order
to move them, maintenance staff dampened the floor
around the risers by mopping it, and then slid the risers.
Dale Harlow, another custodian, testified that he had
never taken apart the risers during his employment. He
recalled that he had occasionally been asked to readjust
clamps that held the sections together and to tighten the
connections between the sections. He had never
observed the risers separated into individual sections,
and, as far as he knew, the risers remained [*4] in the
same spot in the choir room.

Tulloch, the choir director, testified in her deposition that
she had observed three other students fall from the
risers in the three years prior to the fall in question, at
least two of whom fell off the back. The record does not
contain evidence as to the cause of those falls.2 None of
the other students who fell were injured, although one
suffered some bruising. In "the spring before [Victoria]
fell," Tulloch testified that she made a request for a
railing on along the back row of the risers. She was
unsure "how many times" she requested railings, or if
she made any other requests for railings. In his
deposition, Gabriel recalled receiving an email from
Tulloch regarding getting railings after a student had
fallen. The record only reveals that Gabriel was aware
of one student falling prior to the incident involving
Victoria. Gabriel testified that in response to the request,
he told Tulloch that they should “[lJook at what the
options are and [to] let [him] know what's out there, and
we can go from there."

On September 20, 2011, before Victoria's fall, Tulloch
sent an e-mail[*5] to Gabriel and school
superintendant, Dr. Brian Metcalf, among others.
Therein, Tulloch addressed some general concerns
about her choir room and she raised an issue with

3The record contains only excerpts of the deposition
transcripts in this matter.
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regard to the risers. Tulloch did not mention the lack of a
railing, but requested that the risers be "realigned and
secured" because the "kids hate sitting in certain areas
for fear that their chair is going to slip in the cracks."
Gabiriel replied to the e-mail the same day, noting that,
in his opinion, the "bigger safety issue" with the risers
was the lack of a railing at the top tier. Gabriel
mentioned that he had discussed the issue with Tulloch
before, and that she had promised to give him an
estimate of how much it would cost to install the railing.
Gabiriel's response provides, in pertinent part:
As for the risers, | will have the
custodial/maintenance crew look into the needed
adjustments. As you and | discussed, the bigger
safety issue is the lack of a railing al[ong the] top
tier. You were going to get a quote for a railing
system to me. Please do so. | would like to get that
taken care of asap.

Gabriel testified in his deposition that he raised the
issue of the railing because another student had
previously [*6] fallen; at the time of his deposition, he
did not recall the year that the other student had fallen.

After receiving Gabriel's reply, Metcalf sent Gabriel an
e-mail asking "[a]re the risers a safety concern that
would warrant a directive from you that they should not
be used until the railing is installed?" The record does
not contain a response from Gabriel. However, the e-
mail chain contains a response from Metcalf to Gabriel
in which Metcalf simply replied "Thanks Steve!!" The
same day Gabriel asked for a price quote, Tulloch
forwarded to him a customer quotation from Wenger
Corporation for the purchase of guardrails.

Shortly after Victoria's fall, defendants installed
guardrails on the back of the risers. An invoice from
Wenger Corporation shows that the guardrails were
ordered on October 11, 2011, and shipped on October
13, 2011. According to Gabriel's deposition testimony, a
"request” for the railings "had been put in just a week or
two prior to the accident" involving Victoria.

Following discovery, defendants moved for summary
disposition, contending that they were entitled to
governmental immunity. They argued that plaintiff could
not maintain a claim under MCL 691.1406, the public-
building exception, [*7] because the risers were not
fixtures, and because any claim by plaintiff amounted to
a design-defect claim, which was not actionable under
the exception. Plaintiff responded, arguing that her claim
was viable under the public-building exception. She also
sought leave to amend her complaint to add a claim
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against Gabriel for gross negligence.

The trial court granted summary disposition to
defendants, finding that the risers did not constitute
fixtures; thus, they were not "of a public building." In
addition, the trial court found that even if the risers were
fixtures, plaintiff's complaint alleged a design defect, not
a failure to maintain or repair, meaning that her claim
was not actionable under the public-building exception.
Finally, the trial court denied plaintiff's motion for leave
to amend her complaint, finding that the facts did not
support a claim for gross negligence, and that
amendment would be futile.

II. SUMMARY DISPOSITION

We review de novo the trial court's grant of summary
disposition. Henderson v Dep't of Treasury, 307 Mich
App 1, 8; 858 NW2d 733 (2014). "A defendant is entitled
to summary disposition under MCR 2.116(C)(7) if the
plaintiff's claims are barred because of immunity granted
by law." Pew v Mich State Univ, 307 Mich App 328, 331-
332; 859 NW2d 246 (2014). Defendants, as the moving
parties, bore the burden to [*8] support their motion for
summary disposition with affidavits, depositions, and
other documentary evidence. 307 Mich App. at 332,
citing MCR 2.116(G)(5), (6). "To survive a (C)(7) motion
based on governmental immunity, a plaintiff must allege
facts justifying the application of an exception to
governmental immunity. In reviewing a (C)(7) motion, a
court must accept all well-pleaded allegations as true
and construe them in favor of the nonmoving party."
Tellin v _Forsyth Twp, 291 Mich App 692, 698; 806
NwW2d 359 (2011) (citation and quotation marks
omitted). "If reasonable minds could not differ on the
legal effects of the facts, whether governmental
immunity bars a plaintiff's claim is a question of law."
Pew, 307 Mich App at 332.

A. GOVERNMENTAL IMMUNITY

There is no dispute that defendants are governmental
agencies. "Generally, the governmental immunity act
provides broad immunity from tort liability to
governmental agencies, officials, or employees who
exercise or discharge a governmental function." Pew,
307 Mich App at 332. See also MCL 691.1407(1). The
operation of a public school is a governmental function."
Stringwell v Ann Arbor Pub Sch Dist, 262 Mich App 709,
712; 686 NW2d 825 (2004). Therefore, defendants are
entitled to governmental immunity, unless an exception
applies.

We strictly construe exceptions to the Governmental
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Tort Liability Act (GTLA). Tellin, 291 Mich App at 699.
Plaintiff alleges that MCL 691.1406, the public-building
exception, applies [*9] in this case and allows her to
pursue a claim against defendants. In order to bring suit
under the public-building exception, a plaintiff must
establish:

(1) a governmental agency is involved, (2) the
public building in question is open for use by
members of the public, (3) a dangerous or defective
condition of the public building itself exists, (4) the
governmental agency had actual or constructive
knowledge of the alleged defect, and (5) the
governmental agency failed to remedy the alleged
defective condition after a reasonable amount of
time. [Renny v Dep't of Transp, 478 Mich 490, 496;
734 NW2d 518 (2007).]

The parties only dispute two aspects of the public-
building exception: (1) whether the risers were a
condition "of the public building itself," i.e., whether they
could be considered fixtures; and (2) whether
defendants failed to maintain or repair a dangerous
condition, such that plaintiff's claim would be actionable,
or whether the dangerous condition alleged was a
design defect in the risers, such that plaintiff's claim
would not be actionable.

B. WHETHER THE RISERS WERE FIXTURES

To establish the applicability of the public-building
exception, "the alleged defect must be a defect of the
building itself and not merely a transient condition [*10]
...." Johnson v. City of Detroit, 457 Mich 695, 703-704;
579 NWwW2d 895 (1998) (citation omitted). Fixtures
attached to the public building are considered to be "of
the building itself* and can support a claim under the
public-building exception. Fane v Detroit Library Comm,
465 Mch 68, 77; 465 Mich. 68; 631 NW2d 678 (2001).
"Fixtures are considered part of a public building if: (1)
they are annexed to the realty, whether the annexation
is actual or constructive, (2) their adaptation or
application to the realty being used is appropriate, and
(3) there is an intention to make the articles a
permanent accession to the realty." Carmack v Macomb
Co Community College, 199 Mich App 544, 547; 502
NW2d 746 (1993). "The controlling intention regarding
whether an object has become a fixture of the realty is
manifested by the objective, visible facts." Id. (citation
and quotation marks omitted). Annexation to the realty
may be actual, meaning that the item is permanently
affixed to the building in some fashion, or constructive.
Fane, 465 Mich at 79-80. "Constructive annexation
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occurs where the item cannot be removed from the
building without impairing the value of both the item and
the building." 465 Mich. at 80.

Accepting as true all well-pleaded allegations in
plaintiff's complaint and construing them in her favor, we
find the trial court erred when it determined that the
choir risers were not fixtures. [*11] While it is
undisputed that the risers were not actually attached to
the floor, the objective, visible facts show that the
controlling intention was that the risers were to be
fixtures. See Carmack, 199 Mich App at 547. The risers'
size, permanence to the choir room, and function are
revealing in that regard. Concerning the risers' size, and
as noted above, they were over 32 feet long, 16 feet
wide, and 2 feet high. It is axiomatic that an item of such
size would not be easily moveable. And, in this case,
the risers were, for an overwhelming majority of their 15-
year existence, stationary. Even when they were
moved, they were only moved within the choir room and
the infrequent moves were only accomplished through
significant effort, i.e., wetting/lubricating the floor and
requiring three individuals to push them along the wet
surface. This is in significant contrast to nonstationary
items such as library chairs, ping-pong tables, and
mattresses, which our Courts have rejected as being
fixtures. See Velmer v Baraga Area Sch, 430 Mich 385,
396; 424 NW2d 770 (1988) (examining various cases
and contemplating that a milling machine in a high
school shop classroom could be constructively attached
to the building by its weight); Cf. Carmack, 199 Mich
App at 547 (finding that gymnastic equipment was not a
fixture [*12] when it was "easily removable and was
removed on an almost daily basis"). Rather, the record
evidence, when viewed in a light most favorable to
plaintiff, demonstrates that the risers functioned as a
permanent fixture of the choir room, and that they were
not intended to be removed. See Velmer, 430 Mich at
394, 396 (opining that the sheer size and weight of an
item could make it a fixture for purposes of the public-
building exception). Removing such a large item from
the choir room would have impaired both the value of
the building and the risers. See Fane, 465 Mich at 80.
The risers would have been largely useless apart from
the building, given their size and function, and the
building — in particular, the choir room—would not have
had the same utility as it had when the risers were
installed therein. As such, the risers were constructively
annexed to the public building. See Caron v Cranbrook
Ed Community, 298 Mich App 629, 632, 644; 828 NW2d
99 (2012) (finding, albeit for purposes of MCL
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600.5839,4 that a "T-shaped, three-part portable room
partition" that sat on wheels in an art classroom was
"constructively annexed" to the classroom, given the
size and permanent location of the partition in the art
classroom).

C. DUTY TO MAINTAIN OR REPAIR

The remaining inquiry concerns whether this case
involved a failure to repair or maintain the risers, or
whether it involved a claim for a defect in the design of
the risers — the installed fixture. The public-building
exception imposes on governmental agencies a duty to
repair and maintain public buildings under their control
when those buildings are open to the public; the
exception does not impose liability for a design defect.
Renny, 478 Mich at 505. Before our Supreme Court's
decision in Renny, the issue of whether a design defect
gave rise to liability under the public-building exception
caused our courts "considerable difficulty.” 478 Mich. at
499 (citation and quotation omitted). In Renny, our
Supreme Court examined the plain language of MCL
691.1406. The statute provides, in part, that
“[glovernmental agencies have the obligation to repair
and maintain public buildings under their control when
open for use by members of the public." MCL 691.1406.
As noted in Renny, 478 Mich at 500, "[t]his sentence
unequivocally establishes the duty of a governmental
agency to "repair and maintain" public buildings." The
Court in Renny explained that the plain and ordinary
meaning of the terms "repair [*14] and maintain" did not
encompass a duty to design or redesign a public
building in a particular manner. Id.

"Design" is defined as to conceive; invent; contrive.
By contrast, "repair’ means to restore to sound
condition after damage or injury. Similarly,
"maintain" means to keep up or to preserve. Central
to the definitions of "repair" and "maintain” is the
notion of restoring or returning something, in this
case a public building, to a prior state or condition.
"Design" refers to the initial conception of the
building, rather than its restoration. "Design" and
"repair and maintain," then, are unmistakably
disparate concepts, and the Legislature's sole use
of "repair and maintain” unambiguously indicates
that it did not intend to include design defect claims
within the scope of the public building exception.

4MCL 600.5839 concerns actions against architects and other
professionals "arising out of the defective or unsafe
condition [*13] of an improvement to real property . . . ."
(Emphasis added).
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[478 Mich. at 500-501 (citations and quotation
marks omitted).]

"Therefore, to avoid governmental immunity, a plaintiff
must assert a claim that the defective condition was the
result of a failure to repair or maintain." Tellin, 291 Mich

App at 700.

In Tellin, this Court undertook the task of explaining the
difference between "design defects" and "repair and
maintenance,” noting that "the Renny Court did not
explain where the [*15] line between the two concepts
should be drawn." 291 Mich App. at 703. With regard to
that line, this Court explained:
A design defect would appear to consist of a
dangerous condition inherent in the design itself,
such as its characteristics, functioning, and
purpose. . . .

In contrast, a failure to repair or maintain appears to

consist of something caused by extrinsic
circumstances, such as a malfunction,
deterioration, instability, or a fixture that is
improperly secured or otherwise improperly

constructed or installed. Reparative or preventative
measures may also supplement the existing
structure to preserve the existing design. An action
could initially be a design decision, but subsequent
improper installation, malfunction, deterioration, or
instability could later transform this decision into a
failure to repair or maintain. [291 Mich App. at 705-
706.]

As an example of an action that initially began as a
design decision, but subsequently became an improper
installation, the panel in Tellin examined the facts of
Collins v Oakland Co Comm College, unpublished
opinion per curiam of the Court of Appeals, issued
March 26, 2009 (Docket No. 282351), a case where the
plaintiff alleged that the placement of an electrical
socket [*16] on the floor caused her to fall. See 291
Mich App. at 706. In Collins, unpub op at 3, this Court
held that plaintiff's claim "amounts to nothing more than
the assertion that the electrical socket was not properly
located within [the building.] This is a claim of design
defect." In Tellin, 291 Mich App at 706, this Court
provided the following example of a failure to maintain
or repair versus a design defect, using the factual
scenario of Collins as an illustration:

For example, if the wiring for the electrical socket in
Collins became compromised and began
electrocuting people through normal use, then a
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failure to correct the problem would be a failure to
repair or maintain. But tripping over the surface
because of its placement is the characteristic of the
design itself, and the placement would properly be
a design decision.

An in-depth examination of the facts in Tellin is
instructive in this case, given that the parties cite the
case extensively. In Tellin, the plaintiffs alleged that they
were injured when an I-beam that was designed to
support the roof overhang of "the Learning Center," a
government building in Forsyth Township, came loose
and fell on them. 291 Mich App. at 693-694. The roof
overhang had traditionally been supported by
wooden [*17] columns, but the defendants in that case
later decided to add a steel I-beam configuration to the
roof overhang in order to support the existing columns.
291 Mich App. at 694-695. After the I-beam was
installed, defendants received notice that it may have
become loose. 291 Mich App. at 695-696. Despite this
notice, defendants did not take any action. 291 Mich
App. at 696. Thereafter, the plaintiffs were injured after
the I-beam became loose and fell on them. Id.

This Court found that the plaintiffs' injuries arose from
the failure to maintain or repair the I-beam, and not from
a design defect. 291 Mich App. at 706-707. This Court
concluded that "plaintiffs were not injured because of an
inherent characteristic of the I-beam configuration when
coupled with the roof overhang, such as its
displacement of melting snow or ice, or the fact that its
base protruded into the walkway causing patrons to
trip." 291 Mich App. at 706. The panel explained that
because the I-beam was placed to "keep up" and
"preserve"” the Learning Center's existing roof overhang
structure, the installation of the I-beam was a preventive
measure, rather than a redesign of the roof. 291 Mich
App. at 706-707. As such, "[a]ny defective condition was
not from the I-beam's inherent characteristics but from
the [defendants'] failure to properly [*18] maintain the
stability of this I-beam configuration.” 291 Mich App. at
707.

Turning to the instant case, in light of existing case law,
we find that plaintiff's complaint alleged a design defect
in the risers, rather than a failure to maintain and/or
repair the risers. Plaintiff has not alleged any facts
suggesting that defendants failed to maintain or repair
— that is, restore to sound condition or keep up or
preserve — the risers with regard to the presence of
railings. See Renny, 478 Mich at 500-501. For example,
there is no evidence that guardrails were ever installed
on the risers and were subsequently damaged or
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removed, which would lead to a situation of failure to
maintain and repair. The crux of plaintiff's complaint
alleged that the risers were defective or dangerous
because they did not have a guardrail along the back of
the top tier. All they had was a two-inch lip in that
location. This sounds more in the nature of a claim that
the design of the risers was defective. See 478 Mich. at
501 (explaining that the word "design" "refers to the
initial concept of the building . . . ."). The complaint does
not allege that defendants failed to restore the risers "to
sound condition after damage or injury" or that they
failed to "keep up" [*19] or "preserve" the risers. See
478 Mich. at 500-501. In Tellin, 291 Mich App at 705,
this Court stated that "a failure to repair or maintain
appears to consist of something caused by extrinsic
circumstances . . . ." (Emphasis added). Here, there was
nothing extrinsic alleged by plaintiff; rather, plaintiff
alleged that the harm was caused by a lack of railings
on the risers. This is a claim of an inherent problem with
the risers as conceived and constructed, rather than
extrinsic circumstances, such as, for example, a railing
that became loose or unstable. See id. The harm
alleged "was a natural effect of the characteristics" of
the risers' design, which would be akin to a claim for
design defect, not a failure to maintain or repair. See id.

We note that in Tellin, this Court stated that a design or
repair claim could arise from, among others, "a fixture
that is improperly secured or otherwise improperly
constructed or installed." 478 Mich. at 705-706
(emphasis added). In this case, the argument could be
made that the risers are a fixture, and that their
installation in the middle of the choir room (as compared
to the back wall), with no back guardrail, was improper.
However, in Tellin, this Court rejected this type of
installation claim, distinguishing [*20] it from a failure to
maintain or repair. In Tellin, this Court used the
electrical socket from Collins as an example. 478 Mich.
at 706. In Collins, the plaintiff tripped over an electrical
socket on the floor. If the wiring in that electrical socket
became compromised, the failure to correct the
problem, reasoned the panel in Tellin, would be a failure
to maintain or repair. Id. "But tripping over the surface
because of its placement is the characteristic of the
design itself, and the placement would properly be a
design decision." Id. (Emphasis added). Turning back to
the instant case, any claim that the placement of the
risers in the middle of the choir room without any sort of
back guardrail is not the type of improper installation
claim that could give rise to a claim for liability under the
rationale provided in Tellin. See 478 Mich. at 705-706.

Plaintiff contends that defendants were aware, given
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Tulloch's deposition testimony, that three students had
fallen before Victoria fell, that the risers were
dangerous, and that defendants' knowledge of the
dangerous condition turned this action into a failure to
maintain or repair. She argues that Tellin supports this
position. Plaintiff's position strains the holding [*21] in
Tellin. In Tellin, 291 Mich App at 707, this Court
concluded that aside from the initial placement of the I-
beam, the defendants in that case "had a continuing
duty to repair and maintain it if it became loose,
damaged, or unstable." In contrast to remedying the
situation by installing something new — which we
suggested would not be a maintenance or repair issue
— this Court stressed that the defendants "could have
remedied the condition at issue here had they
performed regular maintenance to test the stability of
the I-beam structure, which would likely have disclosed
any instability." Id. The panel continued, "[t]his failure to
repair or maintain is further illustrated by the fact that
the [defendants] had knowledge that this I-beam
configuration was not secured." Id. Plaintiff's argument
misconstrues this Court's holding in Tellin. In Tellin, this
Court did not suggest that the defendants' knowledge of
the dangerous condition made the plaintiff's claim one
involving a failure to maintain or repair. Rather, the case
involved a failure to maintain or repair because the I-
beam became loose and that condition was not
remedied. Id. In other words, defendants did not restore
the I-beam to a sound condition after it became [*22]
loose. The case does not stand for the proposition that
plaintiff says it does.

Lastly, we note that plaintiff attempts to rely on our
Supreme Court's decision in Bush v Oscoda Area Sch,
405 Mich 716, 727-728; 275 NW2d 268 (1979), a pre-
Renny decision that was harshly criticized in Renny. In
Bush, our Supreme Court ruled that the plaintiff in that
case stated a claim within the ambit of "the defective
building provision" — as the "public-building exception"
was then known — by alleging that a classroom lacked
necessary safety equipment. Assuming that a lack-of-
safety-features claim exists post-Renny, such a claim
does not change the analysis in this case. Essentially,
plaintiff's claim is that the risers were dangerous
because they lacked railings. Railings are generally
installed as part of the construction of the thing on which
they are placed. We see no significant difference — and
plaintiff has not articulated a compelling distinction —
between a claim for a lack of railings as safety features
and a claim that the design of the risers was defective
because it lacked railings. Plaintiff essentially seeks to
hold defendants liable for a flaw in the design of the
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risers. Although the lack of a guardrail on the back of
the risers appears to have been a significant [*23]
design flaw given the number of students who fell off the
risers, in light of Renny and similar precedent, this claim
is not actionable under the public-building exception.
See Renny, 478 Mich at 505.°

Ill. LEAVE TO AMEND

Finally, plaintiff argues that the trial court abused its
discretion when it denied her motion for leave to amend
her complaint to add a claim for gross negligence
against Gabriel. We review for an abuse of discretion a
circuit court's decision to grant or deny leave to amend a
pleading[.]" Boylan v Fifty Eight LLC, 289 Mich 709, 727;
808 NW2d 277 (2010). A trial court should only deny a
motion to amend a complaint for “particularized
reasons," such as "the futility of amendment." 289 Mich.
at 728. An amendment is futile if, among other reasons,
"it is legally insufficient on its face . . . ." PT Today, Inc v
Comm'r of Fin & Ins Servs, 270 Mich App 110, 143; 715
NW2d 398 (2006). Here, [*24] the trial court denied the
motion for leave to amend because it found that a claim
for gross negligence against Gabriel would be futile.

As the principal of a public high school, Gabriel was an
employee of a governmental agency. Pursuant to the
GTLA, Gabriel was entitled to governmental immunity,
provided he met certain conditions.® In this regard, MCL
691.1407(2) provides:
Except as otherwise provided in this section, and
without regard to the discretionary or ministerial
nature of the conduct in question, each officer and
employee of a governmental agency, each
volunteer acting on behalf of a governmental
agency, and each member of a board, council,
commission, or statutorily created task force of a
governmental agency is immune from tort liability
for an injury to a person or damage to property

5 Although unpublished opinions are not binding upon us, we
note that in Hetherington v University of Michigan Regents,
unpublished opinion per curiam of the Court of Appeals,
issued March 17, 2009 (Docket No. 282543), this Court held
that "with respect to the absence of guardrails in particular,
[which in Hetherington also pertained to risers,] we view the
claim as one alleging a design defect. Guardrails are generally
included as part of the construction of a building."

6 Although not raised as an issue, this Court has held that high
school principals do not qualify for executive immunity under
MCL 691.1407(5). See Eichhorn v Lamphere Sch Dist, 166
Mich App 527, 539; 421 NW2d 230 (1988).
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caused by the officer, employee, or member while
in the course of employment or service or caused
by the volunteer while acting on behalf of a
governmental agency if all of the following are met:
(a) The officer, employee, member, or volunteer is
acting or reasonably believes he or she is acting
within the scope of his or her authority.

(b) The governmental agency is engaged in the
exercise or discharge of a[*25] governmental
function.

(c) The officer's, employee's, member's, or
volunteer's conduct does not amount to gross
negligence that is the proximate cause of the injury
or damage.

As noted, the trial court found that amendment would
have been futile because the facts as alleged did not
amount to gross negligence by Gabriel. The GTLA
defines "gross negligence" as "conduct so reckless as to
demonstrate a substantial lack of concern for whether
an injury results." MCL 691.1407(8)(a). Gross
negligence refers to conduct that is "substantially more™
than mere negligent conduct. Radu v Herndon &
Herndon Investigations, Inc, 302 Mich App 363, 383;
838 NW2d 720 (2013) (citation and quotation marks
omitted). Gross negligence "has been characterized as
a willful disregard of safety measures and a singular
disregard for substantial risks." Oliver v_ Smith, 290 Mich
App 678, 685; 810 NW2d 57 (2010). "Simply alleging
that an actor could have done more is insufficient under
Michigan law, because, with the benefit of hindsight, a
claim can always be made that extra precautions could
have influenced the result." Tarlea v Crabtree, 263 Mich
App 80, 90; 687 NwW2d 333 (2004). Instead, gross
negligence requires

almost a willful disregard of precautions or
measures to attend to safety and a singular [*26]
disregard for substantial risks. It is as though, if an
objective observer watched the actor, he could
conclude, reasonably, that the actor simply did not
care about the safety or welfare of those in his
charge. [Id.]

In reviewing the issue of gross negligence, we consider
the totality of the circumstances. Kieft v Barr, 391 Mich
77, 80; 214 NW2d 838 (1974). In order to show that
amendment would not have been futile, plaintiff has to
show that, in the mind of an objective observer, Gabriel
"simply did not care about the safety or welfare of those
in his charge" and that he had a "singular disregard for
substantial risks." Tarlea, 263 Mich App at 90.
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The evidence shows that Gabriel was aware that at
least one student had fallen, and, at the time he became
aware of the fall, Gabriel suggested to Tulloch that they
look at their options for addressing the problem with the
risers. Although approximately four to six months went
by before Gabriel ordered the railings, much of the time
period between the request and the order was in the
summer, presumably when school was not in session
and when the risers were not in use. And, when Tulloch
raised a different concern about the risers in September
2011, Gabriel stated that the "bigger safety issue" was
the lack of a railing. [*27] Gabriel indicated he wanted
to get that "bigger safety issue” "taken care of asap.”
Gabriel testified in his deposition that he raised the
issue of the railing because another student had
previously fallen. In light of this evidence, we conclude
that no reasonable juror could have concluded that
Gabriel demonstrated a "substantial lack of concern for
whether an injury results,"” see MCL 691.1407(8)(a), or a
"willful disregard of safety measures and a singular
disregard for substantial risks," see Oliver, 290 Mich
App at 685. Rather, Gabriel specifically acknowledged
the risk on two occasions and sought to come up with
ways to mitigate that risk. He even brought up the risk
on his own when Tulloch brought up another issue. An
objective observer, having watched Gabriel, would not
conclude that he "simply did not care about the safety or
welfare of those in his charge." Tarlea, Mich App at 90.
See also Vermilya v Dunham, 195 Mich App 79, 83; 489
NW2d 496 (1992) (finding that a school principal was
not grossly negligent in regard to the risk posed by an
un-anchored soccer goal when the principal asked a
maintenance supervisor to anchor the goals, checked
on the maintenance supervisor's progress, made
announcements at school regarding the risks involved in
playing on the soccer goals, and [*28] disciplined
students who did not heed those warnings). Plaintiff
contends that Gabriel could have done more; she
argues he could have discontinued using the risers after
Metcalf suggested as much, or he could have
suggested moving the back of the risers against the
wall. However, allegations that Gabriel could have done
more are simply that; they are not allegations that he
ignored the risk. Allegations that an actor could have
done more are not, on their own, enough to establish
gross negligence. See Tarlea, 263 Mich App at 90. As
such, amendment would be futile, and the trial court did
not abuse its discretion in denying plaintiff leave to
amend. See Boylan, 289 Mich App at 728; PT Today,
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Inc, 270 Mich App at 143.7

Affirmed.
/sl Michael J. Riordan
/s/ Pat M. Donofrio

/sl Jane M. Beckering

End of Document

7In passing, plaintiff argues that she is entitled to an adverse
inference because a purported e-mail from Gabriel to Metcalf
was missing. An adverse inference permits, but does not
require, the fact-finder to conclude that certain missing
evidence would have been adverse to the opposing party.
Brenner v Kolk, 226 Mich App 149, 155; 573 NW2d 65 (1997).
Plaintiff does not explain how the adverse inference principle
is applicable in the context of summary disposition. Moreover,
summary disposition review already requires the evidence to
be viewed in a light most favorable to the non-moving party,
which in this case [*29] is plaintiff. See Tellin, 291 Mich App
at 698. Accordingly, it is unclear how an adverse inference,
even if applicable, would affect the outcome in this case.
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