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STATE OF MICHIGAN
COURT OF CLAIMS
AUDREY WEST, and -
RANDY WEST,
Plaintiffs, No. 18-000236-MZ
v
HON. STEPHEN L. BORRELLO
MICHIGAN DEPARTMENT OF

NATURAL RESOURCES, ANDREA
ALBERT, and STEVE BUTZIN,

Defendants.
Jonathan R. Marko (P72450) | ' James T. Farrell (P35400)
Ernst & Marko Law, PLC Assistant Attorney General
Attorney for Plaintiffs Attorney for State Defendants
645 Griswold Street, Suite 4100 : Complex Litigation Division
Detroit, M1 48226 P.O. Box 30736
'(313) 965-5555 Lansing, MI 48909
(313) 965-5556 Fax (517) 335-3055
jon@ernstmarkolaw.com FarrellJ@michigan.gov

/

THE DEFENDANTS’ JANUARY 4, 2019 MOTION FOR SUMMARY
DISPOSITION BASED ON GOVERNMENT IMMUNITY

Relief Requested
The Michigan Department of _Naturél Resources, and Conservation Officers
.Andrea Albert and Steven Butzin, defendants herein, by Dana Nessel, Attorney
General for the State of Miéhigan, and James T. Farrell, Assistant Attorney
General, move for summary disposition under MCR 2.116(C)(7) because defendants
are entitled to government immunity and government-employee immunity for the

f

claims asserted against them in the Complaint.

Appx 000014
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Grounds for Relief
This Motion should be granted because:

1. This lawsuit arises out of a January 6, 2018 incident where plaintiffs
were injured while riding a snowmobile on Pinney Bridge Road where that road
runs next to the Jordan River, approximately 2.8 miles east of M-66 in Chestonia
Township, Antrim County. Plaintiff, Randy West, was (;vperating the snowmobile,
| and his daughter, Audrey West, was his passenger. They claiﬁ they were run off
the road by Michigan Department of Natural Résources (“DNR”) Conservation
Officers Andrea Albert and Steven Butzin (“the COs”), who were operating State-
owned snowmobiles while acting in the course of their employment with the DNR.
In fact, Mr. West was cited for careless operation of his snowmobile and the COs
were given lifesaving awards. In any event, plaintiffs have filed this suit claiming
the COs were negligent, and grossly negligent, in the operation of their State-owned
snowmobiles, and as a result each plaintiff suffered serious injuries; and further,
that the DNR is vicariously liable for the COs’ negligent aﬁd gross negligent
conduct and was itself negligent and grossly negligent in entrusting the State-
owned snowmobiles to the COs.

2. Plaintiffs filed their three-count, unverified Complaint in fHe Court of
Claims on November 7, 2018. Count I alleges that the COs were negligent a}nd
grossly negligent in the operation of their State-owned snowmobiles and as a direct
and proximate result of their negligence and gross negligence plaintiffs suffered

serious personal injuries. Count II claims the DNR is liable for plaintiffs’ injuries

Appx 000015
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under MCL 257.401 (the owners’ civil liability statute), and MCL 691.1405 (the
motor vehicle exception to government immunity), and “Sections 29 and 30 of the
Motor Carrier Act of 1980,” (i.e., 49 USC §§31138 and 31139, which deal with
insurance coverage requirements for interétate motor carriefs of passengers and
property). Count III claims the DNR is liable for negligent and grossly negligent
lentrustment of the State-owned snowmobiles to the COs.

3. Plaintiffs’ theories of recovery fail because the defendants are
protected by immunity.

a. Count I (claims of negligence and gross negligence against
the COS): Under the government tort hability act, MCL 691.1401 et
seq., imdividual State employees have immunity for their employment-
related conduct that does not amount to gross negligence; and further,
their gross negligence must be the proximate cause of plaintiffs’
injuries before liability can be imposed. MCL 691.1407(2). Thus,
plélintiffs’ ordinary negligence claim against the COs is barred by the
COs’ government-employee immunity. Moreover, the negligent |
operation of a sﬁowmobile 1s not actionable under Michigan law. MCL
324.73301(1)-(2). And while plaintiffs plead in the alternative that the
COs’ conduct amounted to gross negligence, plaintiffs fail to allege that
the COs’ conduct was the proximate cause of their injuries, thus failing
to state a claim outside of their immunity. MCL 691.1407(2). See -

Robinson v City of Detroit, 462 Mich 439, 458-59 (2000).

Appx 000016
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b. Count I (claims of liability against the DNR): The DNR
has no liability under the Owners’ Civil Liability Act. See Alex v
Wildfong, 460 Mich 10, 21-22 (1999); Haberl v Rose, 225 Mich App 254, 270
(1997) (J. Saad’s dissent). In addition, a snowmobile is not a “motor vehicle”
under the motor vehicle excep;:ion to government immunity, MCL 691.1405,
and; hence, that exception doesn’t apply to these facts. See, e.g., Stanion v
City of Battle Creek, 466 Mich 611, 618 (2002). And, finally, 49 USC §§ 31138
and 31139 are not applicable to the DNR for any number of reasons including

the fact that the DNR is not an for-hire interstate motor carrier, and, at the

INd T€:TTTT 1207/ST/0T DSIN Aq AAATFOAY

time of this incident, the DNR was not engaged in the transportation of

| passengers or property; therefore, the DNR is not subject to regulation by the
Secretary of Transportation for purposes of maintaining minimum levels of
financial responsibility for public liability and property damage for
transportation of passengers or property for commercial purposes by motor

vehicle.

c. Count III (claim of negligent entrustment against the
~DNR): The DNR has-immunity for a claim-of negligent entrustment - - - - — -
‘because that claim does not fall within one of the exceptions to
government immunity, and to the extent plaintiff's rely on MCL
691.1405 as the applicable exception to the DNR’s immunity for this
claim, the DNR repeats that MCL 691.1405 does not apply to these
facts because a snowmobile is not a “motor vehicle” as that term is

used in the exception, and, in addition, because negligent entrustment
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of a snowmobile is not “the operation of a motor vehicle” as that term is -
used in the exception. See, e.g., Chandler v County of Muskegon, 467
Mich 315, 319-22 (2002).

4. Finally, plaintiffs’ Complaint is not verified as required by the Court of
Claims Act. MCL 600.6434(2). The Complaint is therefore subject to summary
dismissal. See Progress Michigan v Attorney General, 2018 Mich App LEXIS 2649,
*15; 2018 WL 3039871.

5. There is an expanded factual statement and legal argument in the

INd T€:TTTT 1207/ST/0T DSIN Aq AATIOAY

attached Brief.
6. On December 6, 2018, counsel for the defendants spoke with plaintiffs’
. attorney, Jonathan R. Marko, concerning the legal arguments raised herein and
requested that he dismiss this case. Mr. Marko was not persuaded to voluntarily
dismiss this case based on that conversétion.
Réspectfu]ly submitted, "

Dana Nessel
Attorney General

(et

| dJames T. Farrell (P35400)
ssistant Attorney General .
Attorney for Defendants
Complex Litigation Division
P.O. Box 30736
Lansing, MI 48909

3 e (517) 335-3055
Dates WW/LM(/’)A' {/! ?/D)ﬂ farrelli@michigan.gov
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CERTIFICATE OF SERVICE

| The undersigned certifies that on the date indicated, a copy of THE
DEFENDANTS’ JANUARY 4, 2019 MOTION FOR SUMMARY DISPOSITION

BASED ON GOVERNMENT IMMUNITY was served on counsel of record by first
class mail.

Date: /}’ ‘4" 20/ ‘? &@AA« J /éQd/IM/;

Terri J. Dags
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MAR 2 8 2019

STATE OF MICHIGAN C(’mf’"?"‘_ﬁtigation
IViSion
COURT OF CLAIMS

AUDREY WEST and RANDY WEST,
OPINION AND ORDER

Plaintiffs,

v Case No. 18-000236-MZ

REPARTMENT OFMATURAL RESOURCES, .. Hon. Stephen .. Rorrella.

ANDREW ALBERT, and STEVE BUTZIN,

Defendants.

Pending before the Court is defendants’ motion for summary disposition pursuant to
MCﬁ i.] 16(C)('7’)‘.U'Also péndiﬁg before the Court is defendants’ March 1, 2019 motion to st_rike,_
as well a's:éie-fendants’ March '5, 2019 and March 12, 2019 motions- to quash.and to. hold
discovery in abeyance. For the reasons stated herein, defendants’ motion for summary
disposition is GRANTED in part and DENIED in part. The motion to strike is DENIED.
Furthermore, the Court accepts for filing plaintiffs’ first amended complaint, and will afford
dcfcndant-—‘.-4—days=f-r-bm.the- issuance of this opinion and order to file an answer to the first
amended complaint. Finally, the motions to quash and to hold diséqvery m aBeyance are

DENIED.

. BACKGROUND
' Accord.iﬁg 6" the 'allegation's in the complaint, plaintiff. Randy West was driving a

showmobile on Piney Bridge Road in Chestonia Township on or about January 6, 2018. Plaintiff
-1-
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Audrey West was riding on the back passenger seat of the snowmobile. The complaint alleges
that defendants Andrew Albert and Steve Butzin, while in thq course of their employment as -
conservation officers employed by defendant Department of Natural Resources (DNR), were
driving snowmobiles owned by the DNR at the same time. The complaint alleges that Albert
and Butzin were traveling towards plaintiffs and were driving in the wrong direction, obstructing
the oncoming lane in which plaintiffs were riding, “at a high rate of speed” on Pinney Bridge

Road.

The cdmplaint alleges that Albert and Butzin’s presence in the wrong lane forced Randy

INd TE€:TTTT 1207/ST/0T DSIN Aq IATIDAY

to slam on his breaks. This maneuver caused plaintiffs’ snowmobile to swerve off the road and
crash into nearby trees. Audrey was thrown from the snowmobile into a river. The complaint
alleges that she landed with such force so as to render her unconscious. Randy was later found,
according to the complaint, trapped under the snowmobile, in the river. The complaint alleges
that plaintiffs suffered serious personal injuries, including but not limited to traumatic brain
injury, broken bones, and, in the case of Randy, the loss of approximately 40% of the vision in

his right eve.

In May 2018, plaintiffs filed a notice of intent (NOI) to file a claim in this Court against
defendants. The NOI identifies the time and location of the incident, as well as the nature of
plaintiffs’ alleged injuries and damages. In addition, the NOI is signed by plaintiffs and it is

verified by a notary public.

In November 2018, plaintiffs filed a complaint against defendants in this Court. Count I
alleges negligence and gross negligence against Albert and Butzin. Plaintiffs allege that Albert

and Butzin “carelessly, negligently, and recklessly drove in the wrong direction at a high rate of
-
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speed as PlaintifTs, thereby causing each Plaintiff to incur severe permanent injuries . . ..” Count
I continues, asserting that Albert and Butzin operated their snowmobiles at an illegal rate of
speed and that they acted without regard for other vehicles or persons lawfully present on the
roadway. In particular, they allege that Albert and Butzin drove in the wrong lane of traffic
despite having an obstructed view of the oncoming lane. Plaintiffs allege injuries that occurred,
according to § 26 of the complaint, “As a direct and proximate result” of Albert and Butzin’s

operation of their snowmobiles.

Count 11 of plaintiffs’ complaint' alleges that the DNR is liable under the motor vehicle
exception to governmental immunity, MCL 691.1403, for Albert and Butzin’s use of the DNR-
owned snowmobiles. Count I1T alleges a claim of negligent entrustment/gross negligence against
the DNR for its decision to entrust Albert and Butzin with snowmobiles, alleging that the DNR

should have known the conservation officers were likely to be involved in an accident.

I1l. SUMMARY DISPOSITION

The matter is before the Court on defendants’ motion for summary disposition filed
pursuant to MCR 2.116(C)7). Defendants argue that plaintiff has failed to plead facts in
avoidance of governmental immunity. First, defendants argue that a snowmobile is not a “motor
vehicle” under the motor-vehicle exception to governmental immunity, MCL 691.1405, and that
plaintiffs’ claims against it must be dismissed as a result. Second, defendants argue that,

assuming snowmobiles are “motor vehicles,” Count Iil—negligent entrustment—should be

! Plaintiffs filed an amended complaint in January 2019 that re-numbered the second and third
counts of their complaint. This opinion references the counts as they have been numbered in the
amended complaint. Previously, plaintiff alleged that the. DNR was liable under MCL 257.401,
the owners’ liability statute. Plaintiffs have since withdrawn that claim.

-3-
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dismissed because entrustment of a vehicle is not the “operation” of a motor vehicle within the
plain language of MCL 691.1405. Third, Albert and Butzin argue that they are entitled to
immunity with respect to plaintiffs’ claims against them because: (1) they are immune from
claims of ordinary negligence; (2) plaintiffs failed to allege that Albert and Butzin’s conduct was

the—as opposed to “a’—proximate cause of their injuries. Finally, defendants argue that

plaintiffs’ initial failure to file a verified complaint? requires dismissal of this action.

Summary disposition is warranted under MCR 2.116(C)(7) if dismissal is appropriate
because of immunity granted by law. “In determining whether a plaintiff’s claim is barred
because of immunity granted by law, the reviewing court will accept the allegations stated in the
plaintiff’s complaint as true unless contrédicted by documentary evidence.” Kincaid v Cardwell,
300 Mich App 513, 522; 834 NW2d 122 (2010).> “[A] governmental entity is immune unless
the Legislature has pulled back the veil of immunity and allowed suit by citizens against the
government.” Mack v Detroit, 467 Mich 186, 195; 649 NW2d 47 (2002). In general,
governmental immunity is to be construed broadly, while exceptions thereto must be construed
narrowly. Stanton v City of Battle Creek, 466 Mich 611, 615; 647 NW2d 508 (2002). In the
Governmental Tort Liability Act (GTLA), MCL 691.1401 et seq., the Legislature has
enumerated certain exceptions to immunity. A plaintiff must plead in avoidance of immunity,

which is a task that can be accomplished by “stating a claim that fits within a statutory exception

? The amended complaint contains a verification page.

* In this case, defendants contend that summary disposition is warranted on the pleadings alone.
And while defendants have attached documentary evidence to their briefing, they have failed to
identify with any precision the pertinent pages of that documentary evidence. The Court will not
scour the record for evidence to support defendants’ contentions. Barnard Mfg Co, Inc v Gates
Performance Engineering, Inc, 285 Mich App 362, 377; 775 NW2d 618 (2009).

4-
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or by pleading facts that demonstrate that the alleged tort occurred during the exercise or

discharge of a nongovernmental or proprietary function.” Mack, 467 Mich at 204,

A. COUNT IT OF PLAINTIFFS* COMPLAINT—MOTOR VEHICLE EXCEPTION
Turning first to plaintiffs’ claim against the DNR, plaintiffs have pled that the DNR is

liable under the motor-vehicle exception, MCL 691.1405. That exception provides that:

Governmental agencies shall be liable for bodily injury and property damage
resulting from the negligent operation by any officer, agent, or employee of the
governmental agency, of a motor vehicle of which the governmental agency is
owner, as defined in Act No. 300 of the Public Acts of 1949, as amended, being
sections 257.1 to 257.923 of the Compiled Laws of 1948. [MCL 691.1405.]

The DNR argues that the exception is inapplicable because a snowmobile is not a “motor
vehicle.” The term “motor vehicle” is not defined in the statute, so resort to a dictionary
definition is warranted. Yoches v City of Dearborn, 320 Mich App 461, 470; 904 NW2d 887
(2017). In Stanton v City of Battle Creek, 466 Mich 611, 618; 647 NW2d 508 (2002), the
Michigan Supreme Court, by reference to what it characterized as a narrow definition of the term
“motor vehicle,” defined “motor vehicle” as an automobile, truck, bus, or similar motor-driven
conveyance[.]” In Stanton, the Supreme Court held that a forklift was a piece of industrial

equipment, and not a “motor-driven conveyance” that was similar to an automobile. Id.

In the instant case, it is apparent from the pleadings that the snowmobiles at issue are not
automobiles, trucks, or buses; thus, application of the exception hinges on whether they are a
“similar motor-driven conveyance.” For clarity as to what constitutes a “similar motor-driven
conveyance,” the Court finds useful published decisions applying the term. For instance, in
Regan v Washtenaw Co Rd Comm'rs (On Remand), 257 Mich App 39, 47-48; 667 NW2d 57

(2003), a “broom tractor” and a “tractor mower” were motor vehicles. The Regan Court

Appx 000024
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explained that “[b]oth vehicles are clearly motor-driven conveyances, in that they are motorized
and carry or transport operators over the road, or alongside the road, while the operators are
performing governmental duties.” /d. at 47. The “principal function” of .the vehicles as tractors
was not dispositive; rather, the fact that they were both being driven on the road and carrying

operators over the road at the time of the incident was significant. Id. at 47-48.

In another case involving a tractor, Yoches, 320 Mich App at 474, the Court of Appeals
“held that a.tractor towing a hay wagon on the road was a motor vehicle under the GTLA. The
tractor and hay wagon were “invariably connected to the roadway itself” because they were
being “used to carry numerous passengers on a roadway[.]” Id. (citation and quotaticn marks
omitted). In addition to tractors, the Court of Appeals has held that a “Gradall hydraulic
excavator” was a motor vehicle for purposes of the exception. Wesche v Mecosta Co Rd Comm,
267 Mich App 274, 278; 705 NW2d 136 (2005). In that case, the Court of Appeals explained

that:

when the Gradall is not being used for excavation, it can be driven along the
roadways just like a truck and transports both its attached excavation unit and the
driver. At the time of the accident in this case, the driver was retuming the
Gradall to defendant’s garage from the project site. The Gradall was being driven
on a public roadway when it struck the rear of Daniel Wesche’s vehicle. Under
these circumstances, we conclude that the trial court did not err in ruling that the
Gradall is a motor vehicle for the purposes of MCL 691.1405. [/d. (emphasis.
added).]

With those authorities as a guide, the Court concludes that the snowmobiles at issue,
according to the allegations contained in plaintiffs’ complaint, were “motor vehicles” as that
term is used in the GTLLA. There has been no dispute whether the snowmobiles were “motor-
driven conveyances.” In addition, the allegations in this case compel the conclusion that the

snowmobiles were “similar” to automobiles, trucks, or cars. The complaint alleges that the

-6-
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snowmobiles at issue were being driven on a public roadway. Moreover, the vehicles were, by
all accounts, being used to transport Albert and Butzin on the travel lanes of the roadway and to
assist them in their duties as DNR employees. As a result, the Court concludes that the
snowmobiles are similar to the tractors and excavators in the cases noted above. See, e.g.,
Yoches, 320 Mich App at 474. Cf. Overall v Howard, 480 Mich 896; 738 NW2d 760 (2007)
(adopting Judge Jansen’s partial concurrence/dissent, which reasoned that a golf cart being
driven near a concession stand on the grounds of a high school football stadium was not a “motor
vehicle” under MCL (‘391.1405)._ And contrary to defendants’ contentions, the design of the
snowmobiles or other, possible uses of the snowmobiles is not a controlling factor. See Wesche,
267 Mich App at 278 (focusing on the use af the time of the incident); Regan (On Remand), 257
Mich App at 48 (rejecting a “principal function” analysis). As a result, summary disposition is

not warranted on plaintiffs’ claim asserted under MCL 691.14035.

B. COUNT III—NEGLIGENT ENTRUSTMENT

However, the Court agrees with defendants that Count IIT of the complaint, which asserts
a claim of negligent entrustment, does not fit within the confines of the motor vehicle exception.
See Regan (On Remand), 257 Mich App at 51 n 13 (explaining that a claim of negligent
entrustment was “not directly associated with the driving of a motor vehicle” and that such a
claim “cannot survive.”). As noted, plaintiffs have the duty of pleading in avoidance of
immunity. Mack, 467 Mich at 204. A claim shall only lic under MCL 691.1405 for the
“negligent operation” of a motor vehicle. Our Supreme Court has explained that, in the context

b1

of the motor-vehicle exception, the term “operation” “refers to the ordinary use of the vehicle as
a motor vehicle, namely, driving the vehicle.” Chandler v Muskegon Co, 467 Mich 315, 321-

322; 652 NW2d 224 (2002). As recognized by the Court of Appeals in Regan (On Remand), 257

-7-
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Mich App at 51 n 13, plaintiffs’ negligent entrustment claim is “not directly associated with the

driving of a motor vehicle[.]”* The Court agrees with defendants that Count III must be

dismissed.

C. COUNT [CLAIMS AGAINST ALBERT & BUTZIN

Turning to defendants’ next contention, the Court disagrees that Count 1 should be
dismissed, at least to the extent it concerns allegations of gross negligence. In Count I, plaintiffs
~assert a tort claim against Albert. and Butzin, two governmental employees. “MCL
691.1407(2) provides immunity for governmental employees, but MCL 691.1407(2)(c) provides
an exception to that immunity when the employee’s conduct constitutes gross negligence.”
Yoches, 320 Mich App at 476. A claim of ordinary negligence cannot lie against governmental
employces, however. Jd. See also MCL 691.1407(2). Instead, plaintiffs must prove gross
negligence against the governmental employees and that the employees’ gross negligence was
“the proximate cause of the injury or damage.” MCL 691.1407(2)(c). Thus, to the extent Count

| asserts a claim of ordinary negligence, that aspect of the claim must be dismissed.

Turning to the claim that Albert and Butzin acted with gross negligence, defendants ask
the Court to dismiss the same for the reason that plaintiffs have failed to allege that Albert and
Butzin’s conduct was “the” proximate cause of their injuries, as opposed to “a” proximate cause.

See Robinson v Detroit, 462 Mich 439, 468; 613 NW2d 307 (2000); Curtis, 253 Mich App at

563. Here, a review of the totality of plaintiffs’ complaint reveals that plaintiffs have alleged that

* The Court notes the unpublished Court of Appeals decision cited in plaintiffs’ brief that
suggests a contrary result; however, the Court concludes that it is bound by the published
decision in Regan (On Remand), 257 Mich 39.

Appx 000027
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Albert and Butzin were “the one most immediate, efficient, and direct cause” of their injuries.
See Robinson, 462 Mich at 459. Indeed, they allege that Albert and Butzin’s actions were the
only cause of their injuries; any focus by defendants on the complaint’s use of the phrase “a

proximate cause” is an elevation of form over substance.

D. VERIFICATION OF THE COMPLAINT
F inally, the Court rejects defendants’ contention that this matter should be dismissed for
the [ac.:lg of verification in plaintiffs’ initial complaint. Instead, the amended complaint can cure
any deﬁciency that arosé. As noted above, plaintiffs’ initial complaint was not verified;
however, the amended complaint contains a verification page. MCL 600.6434 imposes several

requirements on a party’s pleadings in actions filed in this Court. In pertinent part, § 6434(2)

specifies that “[tlhe complaint shall be verified” (Emphasis added). However, contrary to

defendants’ suggestions,  § 6434(2)’s verification requirement is distinct from the verification
required of a notice or claim in MCL 600.6431(1). Unlike §6431(1), which specifies that “Nc;
claim may be maintained” absent compliance with the statute, §6434(2) does not does not
specifically preclude a claim from being maintained against the state for noncompliance with its
provisions. In addition, unlike §6431(1), which specifies that verification must occur “before an
officer authorized to administer oaths,” §6434(2) merely specifies that the complaint be
“verified.” As a result, defendants’ caselaw, which cites § 6431(1), is inapplicable, and the
Court concludes that amendment of the complaint in this case was permissible in order for
plaintiffs to achieve compliance with § 6434(2). Indeed, plaintiffs’ NOI in this case satisfied §
6431(1), and the “bar-to-claims” language in § 6431(1) has not been implicated. Cf. Progress

Mich v Attorney General, 324 Mich App 659, 671; 922 NW2d 654 (2018) (discussing § 6431).

Appx 000028
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Moreover, the Court of Appeals has already held that the failure to comply with §
6434(2) does not require dismissal of a complaint, or that any failure to comply can be cured by
amendment. Arnold v Dep’t of Transp, 235 Mich App 341, 346; 597 NW2d 261 (1999);5
Gilliland Constr Co v State Highway Dep’t, 4 Mich App 618, 620-621; 145 NW2d 384 (1966).
As a result, the Court accepts the amended complaint, and the verification page therein satisfies §

6434(2).

- 11I. DEFENDANTS” MOTION TO STRIKE

As it concerns the amended complaint,® the Court next turns its attention to defendants’
March 1, 2019 motion to strike, Therein, defendants allege that they were not served with
plaintiffs’ first amended complaint or with plaintiffs’ response to their moticn for summary
disposition. Proofs of service filed with this Court, as well as e-mails attached to plaintiffs’
response to defendants’ motion to strike, appear to indicate otherwise. Moreover, even assuming
the same were not received, the Court declines to exercise its authority under MCR 2.115 to
grant the motion to strike. Instead, the Court will permit defendants A14 days to file an answer to

the amended complaint.

* The Court’s holding in Arnold concerned compliance with § 6434(2). The Arnold panel also,
in dicta, discussed the doctrine of substantial compliance in the context of § 6431(1). Although
the dicta in Arnold is at odds with recent caselaw discussing § 6431(1), see Fairley, 497 Mich
290; 871 NW2d 129 (20135), that dicta does not affect the validity of Arnold’s holding with
respect to § 6432(2).

 The Court agrees with plaintiff that the amended complaint was by right in this case.
Moreover, even if it were not by right, the Court would grant leave in this case.
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IV. CONCLUSION

IT IS HEREBY ORDERED that defendants’ motion for summary disposition is
GRANTED in part with respect to Count 11 of the first amended complaint, and with respect to

the ordinary negligence claim asserted against Albert and Butzin in Count 1.

IT IS HEREBY FURTHER ORDERED that defendants’ motion for summary disposition
is DENIED in part with respect to the allegations of gross negligence against Albert and Butzin
e = =i Count 1, and with respect-to the entirety of Count I (plaintiffs’ claim -under motor-vehicle

exception).
IT IS HEREBY FURTHER ORDERED that defendants” motion to strike is DENIED.

IT IS HEREBY FURTHER ORDERED that defendants’ motions to quash and to hold

discovery in abeyance are DENIED.

This order does not resolve the last pending claim or close the case.

March 25, 2019 W" D

Frephed L. Eﬁlo
Judge, Court of Clairhs
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