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Not Reported in Am. Tribal Law, 2004
WL 5714967 (Grand Traverse Tribal Ct.)

Only the Westlaw citation is currently available.
Grand Traverse Band of Ottawa and

Chippewa Indians Tribal Court.

June Mamagona FLETCHER, Plaintiff,

v.

GRAND TRAVERSE BAND TRIBAL COUNCIL,

Robert Kewaygoshkum, John Concannon, and Thurlow

McClellan, in their individual capacities, Defendants.

No. 03–05–448–CV.
|

Jan. 8, 2004.

Synopsis
Background: Former tribal manager brought action against
tribal council and its individual members challenging her
termination. Defendants' moved for summary disposition.

Holdings: The Tribal Court, Wilson D. Brott, J., held that:

[1] provision in management services agreement did not limit
or waive tribal member's right to sue tribe;

[2] tribe's personnel policy manual did not create legitimate
expectation of just cause employment;

[3] member failed to allege any specific tribal law that
individual tribal council members' violated; and

[4] complaint against individual tribal council members for
alleged violations of the personnel policy were barred by
sovereign immunity.

Motion granted in part.

West Headnotes (14)

[1] Indians Jurisdiction and Venue

Indians Summary Judgment

The plaintiff bears the burden of establishing
jurisdiction over a defendant, but need only make
a prima facie showing of jurisdiction to defeat a
motion for summary disposition. MCR 2.116(C)
(1).

[2] Indians Summary Judgment

On a motion for summary disposition for
a claim that is legally barred, the contents
of the complaint are accepted as true unless
contradicted by documentation submitted by the
movant. MCR 2.116(C)(7).

1 Cases that cite this headnote

[3] Indians Summary Judgment

On a motion for summary disposition for
failure to state a claim, all well-pleaded factual
allegations are accepted as true and construed
in a light most favorable to the non-movant;
the motion may be granted only where the
claims alleged are so clearly unenforceable as a
matter of law that no factual development could
possibly justify recovery. MCR 2.116(C)(8).

1 Cases that cite this headnote

[4] Indians Summary Judgment

On a motion for summary disposition,
the affidavits, together with the pleadings,
depositions, admissions, and documentary
evidence then filed in the action or submitted
by the parties, must be considered by the court;
where the proffered evidence fails to establish
a genuine issue regarding any material fact, the
moving party is entitled to judgment as a matter
of law. MCR 2.116(C)(10).

1 Cases that cite this headnote

[5] Indians Liability of Tribes, Tribal Officers
and Agents;  Immunity
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It is federal law which provides the parameters
for tribal sovereign immunity.

[6] Indians Tribal Constitution and Bylaws

Indians Particular Cases

Indians Decisions Reviewable; 
 Jurisdiction

Provision in management services agreement,
which stated that nothing in contract waived
tribe's sovereign immunity, did not limit or waive
tribal member's constitutional right to sue tribe to
enforce her rights after Administrative Appeals
Board (AAB) found she was not improperly
discharged from tribal employment. GTB Const.
Art. 13, § 2.

[7] Contracts Construction as a Whole

It is a fundamental rule of contract construction
that the entire contract, and each and all of its
parts and provisions must be given meaning,
and force and effect, if that can consistently and
reasonably be done.

[8] Indians Employees of Tribe

Tribe's personnel policy manual did not create
legitimate expectation of just cause employment,
where it contained disclaimer that manual did
not create a contract between employer and
employee and disclaimer clearly communicated
that employer did not intend to be bound by
policies stated in the manual.

[9] Indians Judicial Review

Promises made to employee prior to entering
into employment contract with tribe were
inadmissible under the parol evidence rule in
employee's action challenging her termination;.

[10] Indians Admissibility of Evidence

The parol evidence rule provides that, when
two parties have made a contract and have
expressed it in a writing which they both
have agreed to as being a complete and
accurate integration of that contract, extrinsic
evidence of antecedent and contemporaneous
understandings and negotiations is inadmissible
for the purpose of varying or contradicting the
writing.

[11] Indians Admissibility of Evidence

Parol evidence of contract negotiations, or
of prior or contemporaneous agreements that
contradict or vary the written contract, is not
admissible to vary the terms of a contract which
is clear and unambiguous.

[12] Civil Rights Good Faith and
Reasonableness;  Knowledge and Clarity of
Law;  Motive and Intent, in General

Public Employment Qualified Immunity

Under the doctrine of official immunity,
government officials performing discretionary
functions within their authority generally are
shielded from liability for civil damages insofar
as their conduct does not violate clearly
established statutory or constitutional rights of
which a reasonable person would have known.

1 Cases that cite this headnote

[13] Indians Particular Cases

Tribe member failed to allege any specific
tribal law that individual tribal council members'
violated, as required to support action against
tribal council members seeking civil damages
for their alleged violations of tribal law and
actions purported to be outside the scope of their
authority. GTB Const. Art. 13, § 2; 6 GTBC §
104(a).

[14] Indians Particular Cases
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Tribe member's complaint against individual
tribal council members for alleged violations of
the personnel policy and violation of contract
between member and tribe were essentially
against the tribe itself, and thus the claims were
barred by sovereign immunity; personnel policy
did not rise to level of tribal ordinance or tribal
law. GTB Const. Art. 13, §§ 1, 2.

Attorneys and Law Firms

Myriam Jaidi, New York, NY, for Plaintiff.

Tobin H. Dust, Lippert, Humphreys, Campbell, Dust &
Humphrey, P.C., Saginaw, MI, for Defendant GTB Tribal
Council.

William Rastetter, Olson, Bzdok & Howard, P.C., Traverse
City, MI, for Individual Defendants, Co–Counsel for
Defendant Tribal Council.

ORDER REGARDING DEFENDANTS'
MOTIONS FOR SUMMARY DISPOSITION

WILSON D. BROTT, Associate Judge.

*1  THIS COURT has reviewed the Defendant Grand
Traverse Band Tribal Council's Motion for Summary
Disposition, Individual Defendants' Motion for Summary
Disposition, and Plaintiff's Motions in Opposition to both
summary disposition motions; this Court has also heard
the oral arguments of the parties on September 18, 2003;
and finally this Court has reviewed the supplemental briefs
submitted by the parties related to the aforementioned issues
raised in said motions.

FACTS
The Plaintiff, June Mamagona Fletcher, filed the
instant action against Defendants Grand Traverse Band
Tribal Council (hereinafter “Tribal Council”) and Robert
Kewaygoshkum, John Concannon, And Thurlow McClellan,
in their individual capacities (hereinafter collectively referred
to as “Individual Defendants”). It is undisputed that Ms.
Fletcher is a member of the Grand Traverse Band of

Ottawa and Chippewa Indians. On June 13, 2002, Ms.
Fletcher entered into a Management Services Agreement
(hereinafter “MSA”) with the Grand Traverse Band of Ottawa
& Chippewa Indians to be the Tribal Manager. Said agreement
is attached as Exhibit 1 to Plaintiff's complaint. The MSA
incorporated by reference a position description and duties
(attached as Exhibit 2 to Plaintiff's complaint), and the Tribe's
Personnel Policies and Procedures (hereinafter “Personnel
Policy”), which were adopted on July 1, 1999. On March
19, 2003, Ms. Fletcher received a letter from the Robert
Kewaygoshkum, Tribal Chairman, indicating that the Tribal
Council formally decided to terminate the MSA pursuant to
paragraph 5.F. of that agreement. Said letter is attached as
Exhibit 4 to Plaintiff's complaint. Ms. Fletcher filed an appeal
of the termination decision with the Grand Traverse Band
Administrative Appeals Board (hereinafter “AAB”) pursuant
to Section 606.01 of the Personnel Policy. The AAB issued
a written opinion dated April 22, 2003, which is attached
as Exhibit 6 to Plaintiff's Complaint, in which three of the
five members found that there was not clear and convincing
evidence that Ms. Fletcher was improperly discharged, while
two other board members dissented. Ms. Fletcher then filed
the instant action with this Court alleging the following
Counts:

• Count I—Appeal of Discharge: Tribal Council Violated
Its Own Personnel Policies by Discharging Plaintiff
Fletcher Without Cause

• Count II—Wrongful Discharge in Violation of Public
Policy—Protests to Employer Regarding Tribal Council
Member Impropriety (Against Individual Defendants)

• Count III—Wrongful Discharge in Violation of Public
Policy—Refusal to Follow Order of Supervisors That
Violate Tribal Law or Public Policy (Against Individual
Defendants)

• Count IV—Deprivation of Property Interest in Public
Employment in Violation of the Due Process Clause of
the Grand Traverse Band Constitution and the Indian
Civil Rights Act (Against Individual Defendants)

• Count V—Substantive Due Process in Violation of the
Grand Traverse Band Constitution and the Indian Civil
Rights Act (Against Individual Defendants)
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*2  The prayer for relief of Plaintiff's Complaint requests that
the Court find the AAB's decision to be outside the scope
of its' authority, arbitrary and capricious, and in violation
of applicable law; that the Court reinstate Ms. Fletcher to
her position as Tribal Manager pursuant to the Personnel
Policy; that the Court award back pay and benefits to Ms.
Fletcher pursuant to the Personnel Policy; that the Court
award compensatory and punitive damages to Ms. Fletcher
against the Individual Council Members, and that the Court
award attorney fees and costs to Ms. Fletcher pursuant to
Article XIII of the Grand Traverse Band Constitution and in
general against the Individual Council Members.

DECISION AND ORDER

I. Standard for Summary Disposition Motions
Defendants brought their motions for summary disposition
pursuant to Michigan Court Rules 2.116(C)(1), (7), (8) and
(10). The Tribal Court has elected to follow the Michigan
Court Rules, in the absence of any specific Tribal Court
Rule to the contrary. The Tribal Court has not specifically
adopted any court rules concerning the standards for motions
for summary disposition. Therefore, the standards contained
in MCR 2.116 would apply to this case.

A. MCR 2.116(C)(1)—Lack of Jurisdiction
[1]  MCR 2.116(C)(1) states as a basis for summary

disposition that: “The court lacks jurisdiction over the person
or property.” MCR 2.116(G)(5) states that “The affidavits,
together with the pleadings, depositions, admissions, and
documentary evidence then filed in the action or submitted by
the parties, must be considered by the court when the motion
is based on subrule (C)(1)-(7) or (10). Only the pleadings may
be considered when the motion is based on subrule (C)(8) or
(9).” The plaintiff bears the burden of establishing jurisdiction
over a defendant, but need only make a prima facie showing
of jurisdiction to defeat a motion for summary disposition.
W.H. Froh, Inc. v. Domanski, 252 Mich.App. 220, 226, 651

N.W.2d 470 (2002).; Oberlies v. Searchmont Resort, Inc.,
246 Mich.App. 424, 427, 633 N.W.2d 408 (2001).

B. MCR 2.116(C)(7)—Claim is legally barred
[2]  MCR 2.116(C)(7) states a basis for summary disposition

that: “The claim is barred because of release, payment, prior

judgment, immunity granted by law, statute of limitations,
statute of frauds, an agreement to arbitrate, infancy or
other disability of the moving party, or assignment or other
disposition of the claim before commencement of the action.”
Pursuant to MCR 2.116(G)(5), “The affidavits, together with
the pleadings, depositions, admissions, and documentary
evidence then filed in the action or submitted by the parties,
must be considered by the court.” Unlike a motion under
subsection (C)(10), a movant under MCR 2.116(C)(7) is
not required to file supportive material, and the opposing
party need not reply with supportive material. The contents
of the complaint are accepted as true unless contradicted

by documentation submitted by the movant. Maiden v.
Rozwood, 461 Mich. 109, 119, 597 N.W.2d 817 (1999).

C. MCR 2.116(C)(8)—Failure to State a Claim
*3  [3]  MCR 2.116(C)(8) states as a basis for summary

disposition that: “The opposing party has failed to state a
claim on which relief can be granted.” Pursuant to MCR
2.116(G)(5), “only the pleadings may be considered when
the motion is based on subrule (C)(8).” A motion under
MCR 2.116(C)(8) tests the legal sufficiency of the complaint.
All well-pleaded factual allegations are accepted as true
and construed in a light most favorable to the non-movant.

Wade v. Dep't of Corrections, 439 Mich. 158, 162, 483
N.W.2d 26 (1992). A motion under MCR 2.116(C)(8) may
be granted only where the claims alleged are “so clearly
unenforceable as a matter of law that no factual development

could possibly justify recovery.” Id. at 163, 483 N.W.2d
26.

D. MCR 2.116(C)(10)—No Issue of Material Fact.
[4]  MCR 2.116(C)(10) states as a basis for summary

disposition that: “Except as to the amount of damages, there
is no genuine issue as to any material fact, and the moving
party is entitled to judgment or partial judgment as a matter
of law.” A motion under MCR 2.116(C)(10) tests the factual
sufficiency of the complaint. MCR 2.116(G)(4) further states:

A motion under subrule (C)(10) must
specifically identify the issues as to
which the moving party believes there
is no genuine issue as to any material
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fact. When a motion under subrule (C)
(10) is made and supported as provided
in this rule, an adverse party may
not rest upon the mere allegations or
denials of his or her pleading, but must,
by affidavits or as otherwise provided
in this rule, set forth specific facts
showing that there is a genuine issue
for trial. If the adverse party does not
so respond, judgment, if appropriate,
shall be entered against him or her.

Pursuant to MCR 2.116(G)(5), “The affidavits, together with
the pleadings, depositions, admissions, and documentary
evidence then filed in the action or submitted by the parties,
must be considered by the court.” Where the proffered
evidence fails to establish a genuine issue regarding any
material fact, the moving party is entitled to judgment as a

matter of law. Maiden, supra, at 120, 597 N.W.2d 817.

II. Claims as to Defendant Tribal Council
This case raises issues of the scope of sovereign immunity,
not only as applied to the Defendant Grand Traverse Band
Tribal Council, but also as to the individual Defendants who
are each Tribal Council Members.

[5]  As a general rule, the Tribe is immune from suit
except where specifically waived. The inherent sovereign
immunity of Indian tribes is well-established and has been
long recognized in the law. Bonacci v. Tribal Council, –––
Am. Tribal Law ––––, ––––, 2003 WL 25836561 (2003),

citing Santa Clara Pueblo v. Martinez, 436 U.S. 49, 98

S.Ct. 1670, 56 L.Ed.2d 106 (1978) and Oklahoma Tax
Commission v. Citizen Band of Potawatomi Indian Tribe of
Oklahoma, 498 U.S. 505, 111 S.Ct. 905, 112 L.Ed.2d 1112
(1991). The United States Supreme Court has consistently
held that Indian tribal governments have sovereign immunity
unless such immunity has been expressly waived by either

Congress or the particular tribal government. Santa Clara
Pueblo, at 58, 98 S.Ct. 1670. It is federal law which provides

the parameters for tribal sovereign immunity. Kiowa
Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523
U.S. 751, 118 S.Ct. 1700, 140 L.Ed.2d 981 (1998). This Court

concluded in Bonacci that “this Court finds that federal law
recognizes the inherent immunity of tribal governments and
that there has not been any express waiver of that immunity
by Congress.” Bonacci, supra, at ––––.

*4  The issue then becomes whether the Tribe has waived
its sovereign immunity. Prior decisions have interpreted the
Tribal Constitution's provision in Article XIII, Section 2(a),
to allow suit against Tribe to enforce rights afforded under
the Constitution, ordinances and resolutions of the Tribe. As
succinctly stated by this Court in Bonacci:

The Grand Traverse Band of
Ottawa and Chippewa Indians Tribal
Constitution contains a general
prohibition against waivers of
immunity by the Tribal Council
except as provided by the Constitution
itself in Article XIII. See The
Grand Traverse Band of Ottawa and
Chippewa Indians Tribal Constitution,
Article XIII, Section 1. There are
two exceptions expressly provided
in Article XIII. One is for suits
against the Grand Traverse Band in
Tribal Court by tribal members. This
waiver is for the limited purpose of
enforcing rights and duties established
by tribal law in suits by tribal members
against tribal officials in their official
capacities. See Id., Article XIII,
Section 2(a). Furthermore, the relief
available for enforcement does not
include damages. See Id., Article XIII,
Section 2(b). The second exception
provided is for the furtherance of
tribal business enterprises. See Id.,
Article XIII, Section 1. This exception
requires a resolution approved by an
affirmative vote of five of the seven
members of the Tribal Council.

Bonacci, supra, p. ––––.
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The question first presented in this case is whether
tribal immunity applies to the appeal of a decision of
the Administrative Appeals Board (AAB). Plaintiff claims
immunity does not apply due to the Constitutional provision,
specifically Article XIII, Section 2, which provides that a
tribal member can sue to enforce constitutional rights and
rights created by tribal law. Plaintiff argues that she has a
right to review or appeal from the decision of the AAB, and
claims improprieties by the AAB in their decision making
process and an apparent conflict of interest because of the
AAB's reliance on an opinion from attorney Brian Upton, who
at the time was legal counsel for the Grand Traverse Band.
Defendant Tribal Council claims that the tribe is immune
under all circumstances of this case, that there is no specific
waiver for employment rights under tribal law, that this
Court's decision in Linda Stewart v. Grand Traverse Band,
––– Am. Tribal Law ––––, 2002 WL 34487862, Ruling on
Plaintiff's Motion for De Novo Review, (October 21, 2002) is
bad law, and that paragraph 5.E. of the Management Services
Agreement, which states that “Nothing in this contract shall
be interpreted to extinguish or diminish any authority of
the Tribal Council, nor shall any part of this contract be
interpreted to waive the Tribe's sovereign immunity.”

In Stewart, in which the Plaintiff tribal member sought
review of an Administrative Appeals Board decision, this
Court held that review of an AAB decision pursuant to the
Tribe's Personnel Policy did fall within one of the express
Constitutional exceptions to the general prohibition against
sovereign immunity contained in the Tribal Constitution,
Article XIII, Section 2(a), but noted that the Plaintiff's
remedies did not include damages under Article XIII, Section
2(b). Stewart, supra, at –––– – ––––. The Stewart decision
is contrasted by this Court's opinion in Roxanne Fall v.
Grand Traverse Band, ––– Am. Tribal Law ––––, 2003
WL 25836853, Ruling on Defendant's Motion to Dismiss
(June 26, 2003), in which this Court held that the Tribe
had sovereign immunity from review of the AAB board
decision under the Tribe's Personnel Policy. However, the
Court in Fall found that it did not have jurisdiction in that
case because the Plaintiff in that case was not a tribal member,
and therefore the sovereign immunity waiver provisions of
Article XIII, Section 2 of the Tribal Constitution did not

apply. Id., p. ––––. (Compare to the Court's dicta in Sliger
v. Stalmack, Case ––– Am. Tribal Law ––––, –––– – ––––,
1999 WL 34986345 (1999),, suggesting that the Indian Civil

Rights Act, 25 U.S.C., §§ 1301–1303, the Tribal Constitution,
and the doctrine of equal protection would allow review
by all persons, including non-tribal members and even non-
Indians). This Court has also confirmed the Tribe's right to
appeal an AAB decision under principles of fundamental
fairness in Grand Traverse Band v. Robert Comer, ––– Am.
Tribal Law ––––, 2003 WL 25836854, Ruling on Plaintiff's
Motion to Dismiss, (February 25, 2003).

*5  [6]  Assuming that the matter was properly before the
Administrative Appeals Board, under Stewart, the claim of
Plaintiff, a tribal member, seeking review or appeal of the
decision of the Administrative Appeals Board are not barred
by sovereign immunity due to the express waiver provision of
the Tribal Constitution, Article XIII, Section 2(a), subject to
the limitations of Article XIII, Section 2(b). This Court holds
that the contract provision of paragraph 5.E. of the MSA does
not act to limit or waive Plaintiff's rights under Article XIII,
Section 2, only to preserve the sovereign immunity the Tribe
is entitled to. Therefore, this Court hereby concludes that this
Court has jurisdiction over the matter of Plaintiff's claim of
review concerning her appeal of the decision of the AAB.
Defendant's motion for summary disposition pursuant to
MCR 2.116(C)(1) and (C)(7), based upon lack of jurisdiction
and immunity, are therefore denied.

The analysis does not stop there, however. The Defendant has
raised as an affirmative defense that the Plaintiff is not entitled
to review by the AAB due to paragraph 5.F. of the MSA with
Plaintiff, which provides that:

This Agreement can only be changed
with the written consent of both
parties. However, either party can
unilaterally terminate this Agreement
upon at least 30 days written notice to
the other party.

Defendants argue that the Court should give meaning to this
provision of the MSA, and that if the Court were to allow
the AAB to review the termination, it would give no meaning
to the 30–day clause. The issue is further complicated by
paragraph 5.C. of the MSA, which states that: “The Tribe's
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Personnel Policies and Procedures are herein incorporated by
reference and shall apply to the position of Tribal Manager.”

The question then becomes one of whether contract remedies
are barred by tribal immunity, and whether Plaintiff has
contracted away or released her right to review by the AAB
via paragraph 5.F., and thus her right to appeal the AAB's
decision. The parties have also raised the issue of whether
Plaintiff's employment was just cause or at will employment.
Paragraph 5.F. of the MSA suggests at will employment. The
Tribe's Personnel Policy, specifically, Section 101.0, which
states in part that “it is the Band's policy to discharge that
employee only upon cause,” suggests just cause employment.
Plaintiff further argues that oral promises were made to
Plaintiff prior to her entering into the contract in order to
induce her into signing it; that the provisions of the MSA and
the meaning of paragraphs 5.C. and 5.F., taken together are
ambiguous; and that the contract should be interpreted as a
just cause contact. Defendants reply that evidence of prior
promises or statements in negotiations are inadmissible under
the parol evidence rule, that the contract is unambiguous, and
that the contract was an at will contract terminated according
to its terms under paragraph 5.F.

[7]  A writing is interpreted as a whole, and all writings
that are part of the same transaction are interpreted together.
Restatement (Second) of Contracts, § 202(2). Therefore, the
Court must take into account both the writings contained
in the MSA and in the Personnel Policy Manual. The
Restatement (Second) of Contracts, Section 203 states
standards of preference for interpretation of contracts and
their terms:

*6  In the interpretation of a promise or agreement or
a term thereof, the following standards of preference are
generally applicable:

(a) an interpretation which gives a reasonable, lawful,
and effective meaning to all the terms is preferred
to an interpretation which leaves a part unreasonable,
unlawful, or of no effect;

(b) express terms are given greater weight than course
of performance, course of dealing, and usage of trade,
course of performance is given greater weight than
course of dealing or usage of trade, and course of dealing
is given greater weight than usage of trade;

(c) specific terms and exact terms are given greater
weight than general language;

(d) separately negotiated or added terms are given
greater weight than standardized terms or other terms not
separately negotiated.

“It is a fundamental rule of contract construction that the
entire contract, and each and all of its parts and provisions ...
must be given meaning, and force and effect, if that can
consistently and reasonably be done.” 17A Am.Jur.2d § 386,
at p. 411 (footnotes omitted).

Taking these contract construction principles into account,
this Court must attempt to reconcile and give meaning to
both Paragraph 5.F. of the MSA, and Paragraph 5.C, which
incorporates by reference all of the terms of the Personnel
Policy. In essence, the Court must give meaning to both
the 30–day termination language of paragraph 5.F., and the
“discharge only upon cause” language of Section 101.0 of the
Personnel Policy.

Michigan courts have held that where a written contract
for a definite duration contains unambiguous terms that
allow either the employer or the employee to terminate the
employment relationship after thirty days notice, “the mutual
right to terminate the employment relationship following
such notice is incompatible with a just cause employment
relationship.” Kocenda v. Archdiocese of Detroit, 204
Mich.App. 659, 666, 516 N.W.2d 132 (1994); Jontig v. Bay
Metro Trans. Auth., 178 Mich.App. 499, 444 N.W.2d 178
(1989). It is clear then that paragraph 5.F. of the MSA,
taken alone, under Kocenda and Jontig, establishes an at
will employment relationship between the Plaintiff and her
employer. The question then becomes whether the Tribe's
Personnel Policy is inconsistent with paragraph 5.F., and
whether the Personnel Policy takes precedent over the at will
employment created by paragraph 5.F.

Defendant relies upon Section 100.0 of the Tribal
Government Personnel Policy which states in part:

NEITHER THIS EMPLOYEE MANUAL NOR
ANY OF ITS PROVISIONS IMPLIES OR
ESTABLISHES A CONTRACT BETWEEN THE
GRAND TRAVERSE BAND OF OTTAWA AND
CHIPPEWA INDIANS AND YOU AS AN
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EMPLOYEE. The information, expressed or implied, in
the employee manual summarizes current Tribal policies
and programs and is intended to be for informational
purposes only. The Grand Traverse Band of Ottawa and
Chippewa Indians, therefore, reserves the right to revise,
interpret, supplement, or rescind in whole or in part any
of the published or unpublished policies or practices of the
Grand Traverse Band of Ottawa and Chippewa Indians.

*7  (Emphasis in original).

Plaintiff argues the Personnel Policy does take precedence
over paragraph 5.F. of the MSA, and that contract should be
interpreted in favor of Plaintiff due to the Tribe's “position
of power” over Plaintiff, citing Lewis Adams v. Grand
Traverse Band EDC, Case No. 89–03–001–CV, Decision
on Defendants' Motion to Dismiss Based Upon Sovereign

Immunity, June 18, 1992, p. 6. The Defendants, cite Lytle
v. Malady, 458 Mich. 153, 579 N.W.2d 906 (1998), and
Highstone v. Westin Eng'g, Inc., 187 F.3d 548, 552 (6th Cir.,
1999), for the proposition that a policy manual cannot create
a legitimate expectation of just cause employment where it
contains a disclaimer, that the manual did not create a contract
between employer and employee, and the disclaimer clearly
communicated that the employer did not intend to be bound
by the policies stated in the handbook. The Court finds these
cases to be instructive.

In Lytle, the Court summarized the law concerning at will
versus just cause employment:

Generally, and under Michigan law by presumption,
employment relationships are terminable at the will of

either party. Lynas v. Maxwell Farms, 279 Mich. 684,
687, 273 N.W. 315 (1937). However, the presumption of
employment at will can be rebutted so that contractual
obligations and limitations are imposed on an employer's

right to terminate employment. Toussaint v. Blue Cross
& Blue Shield of Michigan, 408 Mich. 579, 292 N.W.2d
880 (1980). See also Edwards v. Whirlpool Corp., 678
F.Supp. 1284, 1291 (W.D.Mich., 1987). The presumption
of employment at will is overcome with proof of either a
contract provision for a definite term of employment, or

one that forbids discharge absent just cause. Rood v.
General Dynamics Corp., 444 Mich. 107, 117, 507 N.W.2d

591 (1993). Courts have recognized the following three
ways by which a plaintiff can prove such contractual terms:
(1) proof of “a contractual provision for a definite term of
employment or a provision forbidding discharge absent just
cause;” (2) an express agreement, either written or oral,
regarding job security that is clear and unequivocal; or (3) a
contractual provision, implied at law, where an employer's
policies and procedures instill a “legitimate expectation” of
job security in the employee.

* * *
We have recognized a two-step inquiry to evaluate
legitimate—expectations claims. The first step is to decide
“what, if anything, the employer has promised,” and the
second requires a determination of whether that promise is
“reasonably capable of instilling a legitimate expectation of

just-cause employment ...” 444 Mich. at 138–139, 507
N.W.2d 591.

Not all policy statements will constitute a “promise,”
which we have recognized as a “manifestation of
intention to act or refrain from acting in a specified
way, so made as to justify a promisee in understanding

that a commitment has been made.” [ Id. at 138–139,
507 N.W.2d 591, quoting the Second Restatement of
Contracts, § 2(1).]

* * *
*8  A lack of specificity of policy terms or provisions,

or a policy to act in a particular manner as long as the
employer so chooses, is grounds to defeat any claim that a

recognizable promise in fact has been made. 444 Mich.
at 139 [507 N.W.2d 591].

Lytle, at 163–165, 579 N.W.2d 906 (footnotes omitted).
The Court found that the company's personnel policy in that
case was insufficient to overcome the strong presumption
of employment at will, citing language which was nearly
identical to the language in bold of Section 100.0 of
the Tribe's Personnel Policy. The Lytle Court concluded
that this contractual disclaimer clearly communicated to
employees that the employer did not intend to be bound
by the policies stated in the handbook, and that at the
very least, the disclaimer rendered the “without cause”
statement too vague and indefinite to constitute a promise.
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Id., at 166, 579 N.W.2d 906. Therefore, this Court
similarly holds that the “without just cause” provision of
Section 101.0 on which Plaintiff relies did not constitute
a promise that could form the basis of a legitimate-
expectation claim.

[8]  Just as the Court must interpret the Management Services
Agreement in question as a whole and give meaning to each of
its terms, so must the Court interpret the Personnel Policy as a
whole and give meaning to each of its terms. This Court finds
that the policy manual, and specifically Section 101.0, does
not create a contractual expectation of just cause termination,
but merely states the policy of the Tribe with respect to an
employee. To interpret otherwise would require the Court to
ignore the plain meaning and language of Section 100.0 of the
Personnel Policy.

[9]  [10]  [11]  This Court holds that it cannot consider
evidence relating to promises made to the Plaintiff prior to her
entering into the MSA as such evidence is inadmissible under
the parol evidence rule. The parol evidence rule provides that,
when two parties have made a contract and have expressed
it in a writing which they both have agreed to as being a
complete and accurate integration of that contract, extrinsic
evidence of antecedent and contemporaneous understandings
and negotiations is inadmissible for the purpose of varying

or contradicting the writing. Van Pembrook v. Zero Mfg.
Co., 146 Mich.App. 87, 97–98, 380 N.W.2d 60 (1985).
Parol evidence of contract negotiations, or of prior or
contemporaneous agreements that contradict or vary the
written contract, is not admissible to vary the terms of

a contract which is clear and unambiguous. Central
Transport, Inc. v. Fruehauf Corp., 139 Mich.App. 536, 362
N.W.2d 823 (1984).

This Court holds that paragraph 5.F. of the MSA controls and
is applicable to the Plaintiff's employment relationship with
the Tribe. Therefore, as there is no dispute that Plaintiff was
given 30 days notice of her termination pursuant to paragraph
5.F. of the MSA, Plaintiff's claims based on a just cause
employment relationship must fail. The Defendants' motion
for summary disposition is hereby granted pursuant to MCR
2.116(C)(8) and (C)(10) to the extent that Plaintiff's claims
are based upon just cause employment.

*9  This does not mean that the Personnel Policy, as
incorporated by paragraph 5.C. of the MSA, is without
meaning within the Plaintiff's contract. The Personnel Policy,
specifically, Sections 606.01, et al, provide an employee
with the right to request an administrative hearing before
the Administrative Appeals Board. This Court finds that
Plaintiff's right to seek redress through the AAB, including
review by this Court pursuant to Section 606.06 under the
standard of review set forth in Section 606.07, are consistent
with both the MSA and the Personnel Policy. This is also
consistent with the parties practice as the Plaintiff was
afforded an opportunity to participate in an AAB hearing.
Furthermore, for the reasons stated in the opinion above,
Plaintiff's claims for review of the AAB's decision are not
barred by Defendant's claims of sovereign immunity. In
summary, Defendant's motion for summary disposition is
denied as to Plaintiff's claim for review of the AAB Board's
decision, but is granted with respect to Plaintiff's claims
for damages based upon theories of wrongful just cause
employment. This Court will hear Plaintiff's claim for review
of the AAB's decision, which is essentially in the nature of an
appeal from that decision.

III. Claims as to Individual Defendants
Plaintiff argues individual council members committed illegal
acts as alleged in Complaint, and that those acts factored
into the council and individual council member's decision to
terminate Plaintiff. The Individual Defendants argue that the
officers acted within the scope of their authority, and that the
Court should not allow suits based upon mere allegations of
impropriety of illegal acts due to the harmful effects on Tribal
government. Individual Defendants also argue that the relief
sought is essentially one seeking redress from the Tribe itself
(i.e. reinstatement and damages), therefore the Defendant
tribal council members should not be named individually.

The Plaintiff alleges that the individual tribal members were
acting outside of their scope of authority and that they were
thus not protected by “official immunity.” The doctrines
of tribal sovereign immunity and official immunity were
discussed extensively in the case of Rave v. Reynolds, 23 ILR
6150 (Winnebago Tribe of Nebraska Supreme Court, 1996).
In Rave, the court considered whether under tribal law the
defense of tribal sovereign immunity extended to suits against
tribal officials and employees. Id. The Rave court summarized
extensively the federal law as well as tribal court rulings on
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the doctrines of sovereign immunity and official immunity
in the context of suits against tribal officials and employees
individually:

Under federal common law, tribal sovereign immunity
clearly does not extend to suits against tribal officials and
employees, even when sued in their official capacity and
when acting in the scope of their delegated tribal authority.

In Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58
[98 S.Ct. 1670, 56 L.Ed.2d 106] (1978), for example, the
United States Supreme Court held that even though federal
common law doctrines of tribal sovereign immunity barred
a suit against the Santa Clara Pueblo in a case brought by a
tribal member on behalf of her nonenrolled child to contest
the legality of the tribal enrollment ordinance under the
Indian Civil Rights Act, the same suit seeking injunctive
and declaratory relief was not barred by the doctrine of
sovereign immunity when brought against the Governor
of Pueblo when sued in his official capacity. Under
federal immunity doctrines, notions of official immunity
generally are distinguished from doctrines of sovereign
immunity. Sovereign immunity only bars suits for damages
or injunctive relief against the government or its agencies.

E.g., Seminole Tribe v. Florida, 517 U.S. 44, 116

S.Ct. 1114, 134 L.Ed.2d 252 (1996); Blatchford v.
Native Village of Noatak, 501 U.S. 775, 111 S.Ct. 2578,
2581, 115 L.Ed.2d 686 (1991). As the United States
Supreme Court held in Martinez, generally injunctive,
declaratory relief, and most damage suits can be filed
under federal immunity doctrines against public officials

without any bar of sovereign immunity. See also Ex
Parte Young, 209 U.S. 123 [28 S.Ct. 441, 52 L.Ed.

714] (1908); Burlington Northern R.R. Co. v. Blackfeet
Tribe, 924 F.2d 899, 901 (9th Cir.1991), cert. denied, 505
U.S. 1212 [112 S.Ct. 3013, 120 L.Ed.2d 887] (1992);

Tenneco Oil Co. v. Sac and Fox Tribe, 725 F.2d 572

(10th Cir.1984); Chemehuevi Indian Tribe v. California
St. Bd. of Equalization, 757 F.2d 1047, 1050–1051 (9th

Cir.1985), rev'd in part on other grounds, 474 U.S. 9

[106 S.Ct. 289, 88 L.Ed.2d 9] (1985); Imperial Granite
Co. v. Pala Band of Mission Indians, 940 F.2d 1269

(9th Cir.1991); Babbitt Ford, Inc. v. Navajo Indian
Tribe, 519 F.Supp. 418, 425 (D.Ariz.1981), aff'd in part,

rev'd in part, 710 F.2d 587 (9th Cir.1989[1983]), cert.
denied, 466 U.S. 926 [104 S.Ct. 1707, 80 L.Ed.2d 180]
(1984). Federal law, however, generally provides such
officials with official immunity affirmative defenses which
are nonjurisdictional affirmative defenses that generally
do not bar injunctive or declaratory relief but prevent
or limit damage recoveries against such officials. These
official immunity defenses sometimes provide absolute
immunity, such as the immunity afforded the President

of the United States for official actions, see Nixon v.
Fitzgerald, 457 U.S. 731 [102 S.Ct. 2690, 73 L.Ed.2d 349]

(1982), or the immunity afforded judges, see, Mireles v.
Waco, 502 U.S. 9 [112 S.Ct. 286, 116 L.Ed.2d 9] (1991);

Pierson v. Ray, 386 U.S. 547[, 87 S.Ct. 1213, 386

U.S. 547] (1967); Bradley v. Fisher, 80 U.S. (Wall.)
335[, 20 L.Ed. 646] (1871). More commonly, however,
federal law affords government officials and employees
only qualified immunity, limiting their damage exposure
to those cases in which they acted in violation of a
legal rule which they knew or had reason to know. E.g.

Harlow v. Fitzgerald, 457 U.S. 800 [102 S.Ct. 2727,

73 L.Ed.2d 396] (1982): compare Butz v. Economu
[Economou], 438 U.S. 478 [98 S.Ct. 2894, 57 L.Ed.2d

895] (1978); Wood v. Strickland, 420 U.S. 308, 322 [95
S.Ct. 992, 43 L.Ed.2d 214] (1975) (setting forth the earlier
test containing subjective elements). Federal immunity law
therefore generally draws a clear distinction between the
sovereign immunity of governments and governmental
agencies and the official immunity of public officials
and employees. While animated by similar policies, the
two doctrines are distinct. Nevertheless, under federal law
exceptional circumstances exist where the doctrines of
sovereign immunity, as opposed to official immunity, bars
certain suits brought against named governmental officials.
This situation most commonly arises where the suit, while
nominally brought against a named governmental official,
really was brought to secure payment of damages or other
monetary awards from the public treasury (as opposed
to the personal liability of the official, whether or not
voluntarily indemnified by the governmental employer),

see e.g., Edelman v. Jordan, 415 U.S. 651 [94 S.Ct.
1347, 39 L.Ed.2d 662] (1974) (compensatory damages
of “equitable restitution” suit seeking payment of back
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welfare funds from the public treasury were barred by
eleventh amendment sovereign immunity even though the
suit was only filed against a public official), or to adjudicate
or compel performance of a contractual or other obligation

of the government, e.g., Larson v. Domestic & Foreign
Commerce Corp., 337 U.S. 682 [69 S.Ct. 1457, 93 L.Ed.
1628] (1949), or to adjudicate title to a property claimed

by the government, e.g., Land v. Dollar, 330 U.S. 731

[67 S.Ct. 1009, 91 L.Ed. 1209] (1947); United States
v. Lee, 106 U.S. 196 [1 S.Ct. 240, 27 L.Ed. 171] (1882).
In these cases, the courts employ the doctrine of sovereign
immunity, rather than official immunity, to assure that
the property or contractual rights and obligations of the
government are not reached through a suit against a public
official.

* * *
*10  Federal law therefore classically draws a relatively

bright line between suits against governments or
governmental agencies, which generally are barred by
sovereign immunity, and suits against officials, which,
if controlled by any immunity at all, usually involve
official, rather than sovereign, immunity. The decisions
of other tribes on this matter under tribal law, however,
sometimes have been less clear on this point. Indian tribes
generally are found to be immune from suit without their
consent or an express waiver under tribal law. E.g., Colville
Confederated Tribes of the Colville Reservation v. Stock
West, 21 I.L.R. 6075 (Colv. Tr. Ct.1994). While tribal
agencies are generally held immune from suit under tribal
sovereign immunity, at least one tribal court recently ruled
as a matter of tribal law that tribal sovereign immunity did
not extend to injunctive and declaratory relief actions filed
against a tribal agency not involving tribal land, property or
contractual obligations. Thompson v. Cheyenne River Sioux
Tribe Board of Police Commissioners, 23 I.L.R. 6045 (Chy.
R. Sx. Tr. Ct.App.1996). The tribal courts, however, appear
more divided on the scope of tribal sovereign immunity, if
any, for suits brought against tribal officials.

Most of the recent tribal court decisions considering the
application of tribal sovereign immunity to suits against
tribal officials, including members of a tribal council,
have determined that tribal officials cannot assert tribal

sovereign immunity as an absolute jurisdictional defense
to suit.

Id., 23 ILR at 6161–6162. (Emphasis in original). The Rave
Court went on to discuss further examples of tribal courts
who have ruled consistent and somewhat inconsistently
with the federal law on the issue, and suggested that courts
should clearly demarcate and separate the legal question of
tribal sovereign immunity from the issue of tribal official
immunity. Id., 23 ILR at 6162.

[12]  Under some circumstances, it is appropriate to apply
the doctrine of sovereign immunity, as this Court has
done on many previous occasions, to cases involving suits
against the Grand Traverse Band and its agents, including
Tribal Councilors. This Court holds that under the doctrine
of “official immunity,” government officials performing
discretionary functions within their authority generally are
shielded from liability for civil damages insofar as their
conduct does not violate clearly established statutory or
constitutional rights of which a reasonable person would have

known. Harlow v. Fitzgerald, 457 U.S. 800, 818, 102
S.Ct. 2727, 73 L.Ed.2d 396 (1982). As the Court in Harlow
explained:

Reliance on the objective reasonableness of an official's
conduct, as measured by reference to clearly established
law, should avoid excessive disruption of government
and permit the resolution of many insubstantial claims
on summary judgment. On summary judgment, the judge
appropriately may determine, not only the currently
applicable law, but whether that law was clearly established
at the time an action occurred. If the law at that time was
not clearly established, an official could not reasonably
be expected to anticipate subsequent legal developments,
nor could he fairly be said to “know” that the law forbade
conduct not previously identified as unlawful. Until this
threshold immunity question is resolved, discovery should
not be allowed. If the law was clearly established, the
immunity defense ordinarily should fail, since a reasonably
competent public official should know the law governing
his conduct. Nevertheless, if the official pleading the
defense claims extraordinary circumstances and can prove
that he neither knew nor should have known of the relevant
legal standard, the defense should be sustained. But again,
the defense would turn primarily on objective factors. By
defining the limits of qualified immunity essentially in
objective terms, we provide no license to lawless conduct.
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The public interest in deterrence of unlawful conduct
and in compensation of victims remains protected by a
test that focuses on the objective legal reasonableness of
an official's acts. Where an official could be expected
to know that certain conduct would violate statutory or
constitutional rights, he should be made to hesitate; and
a person who suffers injury caused by such conduct may
have a cause of action. But where an official's duties
legitimately require action in which clearly established
rights are not implicated, the public interest may be better
served by action taken “with independence and without

fear of consequences.” Pierson v. Ray, 386 U.S. 547,
554, 87 S.Ct. 1213, 1217, 18 L.Ed.2d 288 (1967).

*11  Id., at 818–820, 102 S.Ct. 2727.

[13]  In the instant case, the Tribal Constitution of the Grand
Traverse Band of Ottawa and Chippewa Indians provides in
Article XIII, Section 2, that:

(a) The Grand Traverse Band and Tribal Council
members, in their official capacities, shall be subject
to suit in the tribal court system by tribal members for
the purpose of enforcing rights and duties established by
this Constitution and by the ordinances and resolutions
of the Tribe.

(b) Tribal members shall not be entitled to an award of
damages, as a form of relief, against the Grand Traverse
Band or its Tribal Council members in their official
capacities; provided that the Tribal Council may by
ordinance waive the right of the Grand Traverse Band to
be immune from damages in such suits only in specified
instances when such waiver would promote the best
interests of justice.

(c) If the tribal member bringing a suit prevails on the
merits in the Tribal Judiciary, the costs of bringing the
suit may be charged to the Band, if so ordered by the
Tribal Judiciary.

(d) The Band, however, by this Article, does not waive or
limit any rights which it may have to be immune from
suit in the courts of the United States or of any state.

(Emphasis added).

The Tribe also has a Sovereign Immunity Waiver Ordinance,
6 GTBC § 101 et seq. Specifically, 6 GTBC § 104(a)
states that: “The sovereign immunity of the Tribe shall
continue except to the extent that it is expressly waived by
this ordinance. Members of the Tribal Council remain
immune from suit for actions taken during the course and
within the scope of their duties as members of the Tribal
Council.” (Emphasis added).

The question to be decided is whether the Plaintiff has alleged
facts as to the actions of the individual Defendants that would
place said Defendants outside the scope of either sovereign
or official immunity. The Plaintiff's complaint against the
individual Defendants alleges the following acts as being
either outside the scope of their authority, in violation of tribal
law, or both:

• Violation of Section 412 of the Personnel Policy for
failing to complete performance evaluations in a timely
manner. (Complaint, paragraph 11).

• Violation of tribal law by failing to act upon the complaint
of Helen Cook. (Complaint, paragraph 30)

• Defendant McClellan using his position of authority to
demand that Ms. Inman sell land at a lower price, outside
the scope of his authority (Complaint, paragraph 32.)

• Retaliation against Plaintiff by Individual Defendants due
to Plaintiff bringing forward Ms. Inman's complaint,
outside the scope of their authority (Complaint,
paragraph 34.)

• Defendant McClellan using his position of authority to
verbally harass, intimidate, and threaten Plaintiff and the
AAB Board while testifying before the AAB Board, and
testifying against the interest of the Grand Traverse Band
membership in violation of Tribal law and outside the
scope of his authority. (Complaint, paragraphs 35 and
36).

*12  • Defendant Kewaygoshkum failed to act on
Plaintiff's complaints of McClellan's behavior as above,
in violation of Tribal law and outside the scope of his
authority. (Complaint, paragraph 39.)

• The individual Defendants prepared a performance
appraisal which was in retaliation for protected activities
and to harass Plaintiff, and as a pretext for later
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discharging Plaintiff, outside the scope of their authority.
(Complaint, paragraphs 41 and 42).

• Individual Defendants discharged Plaintiff in retaliation
for protected activities, outside the scope of their
authority, in violation of law and policy. (Complaint,
paragraphs 43, 60, 82).

• Individual Defendants directed Plaintiff to produce copies
of personnel files in violation of the Personnel Policy.
(Complaint, paragraph 53)

• On two occasions, Individual Defendants directed
Plaintiff to discharge an employee without cause in
violation of the Personnel Policy (Complaint, paragraph
54).

• Individual Defendants directed Plaintiff to demote an
employee without cause in violation of the Personnel
Policy (Complaint, paragraph 55).

• Individuals Defendants directed Plaintiff to hire an
employee without posting the job or preparing a
job description in violation of the Personnel Policy.
(Complaint, paragraph 56).

• Individual Defendants directed Plaintiff to discipline an
employee that had not violated the Personnel Policy or
tribal law. (Complaint, paragraph 57.)

• Individual Defendants directed Plaintiff to post a position
for hire without Tribal Council approval or a budget
plan in violation of a valid Tribal Council directive.
(Complaint, paragraph 58).

• Defendant Kewaygoshkum retaliated against Plaintiff for
protected activities by giving her a negative evaluation,
outside the scope of his authority, in violation of tribal
law. (Complaint, paragraph 59).

• Individual Defendants cause attorney Brian Upton to
argue that Plaintiff could be discharged without cause,
outside the scope of their authority, in violation of tribal
law. (Complaint, paragraph 71).

The allegations against the Individual Defendants referenced
above allege violations of tribal law and allege actions
purported to be outside the scope of the Defendants' authority.
However, the Court must also take into account that the

counts alleged against the Individual Defendants do not
seek injunctive or declaratory relief as to the Individual
Defendants, rather they seek compensatory and punitive
damages and attorney fees against from the Individual
Defendants.

[14]  As indicated above, this Court must determine whether
the individuals conduct violated clearly established law of
which a reasonable person would have known. On summary
judgment, the judge appropriately may determine, not only
the currently applicable law, but also whether that law was
clearly established at the time an action occurred. Harlow,
supra. Unfortunately, while the Plaintiff's complaint states
several times that the actions of the Individual Defendants
amounted to violations of tribal law, the Plaintiff fails to cite
any specific tribal laws that the individual Defendants are
alleged to have violated. The mere statement of a conclusion
that the Individual Defendant's actions were in violation of
tribal law, without further reference to any specific tribal
law that the Individual Defendants are alleged to have
violated, is not sufficient to sustain the Plaintiff's Complaint.
Furthermore, Plaintiff's Complaint does not seek to undo the
alleged illegal actions of the individual Defendants (save
for her discharge, which is essentially a claim against the
Tribal Council), and does not seek injunctive or declaratory
relief as to the Individual Defendants. Rather, Plaintiff's
claims sound in contract and tort claims, and seek civil
damages against the Individual Defendants. To the extent that
the Plaintiff's Complaint alleges violations of the Personnel
Policy and violation of the contract between Plaintiff and
the Tribe, the Court holds that such claims are essentially
against the Tribe itself, and thus as to such claims the
Individual Defendants are protected by sovereign immunity,
as the Personnel Policy does not rise to the level of a
Tribal ordinance or tribal law. For these reasons, pursuant to
MCR 2.116(C)(8) the Court finds that Plaintiff has failed to
adequately state a claim upon which relief can be granted as
to the Individual Defendants, and the Individual Defendant's
motion for summary disposition is hereby granted.

IV. Conclusion
*13  Consistent with the above, Count I of the Plaintiff's

complaint will be treated by this Court as an appeal by the
Plaintiff of the decision of the AAB Board. Plaintiff is ordered
to file with this Court a transcript of the proceedings before
the AAB, as well as any other record and/or documents
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considered by the AAB in connection with it's determination
as to Plaintiff within 60 days of the date of this opinion. Briefs
shall be submitted to the Court by Plaintiff within 90 days
of this opinion, and response briefs shall be submitted by all
Defendants within 120 days of this brief. Oral arguments will
be scheduled following receipt of the briefs. To the extent that
Count I of Plaintiff's Complaint states claims other than an
appeal of the AAB decision, such claims are dismissed with
prejudice.

Also consistent with the Court's opinion above, Counts II, III,
IV and V of the Plaintiff's Complaint, are hereby dismissed
with prejudice.

IT IS SO ORDERED.

All Citations

Not Reported in Am. Tribal Law, 2004 WL 5714967

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Not Reported in Am. Tribal Law, 2002
WL 34487861 (Grand Traverse Tribal Ct.)

Only the Westlaw citation is currently available.
Grand Traverse Band of Ottawa and

Chippewa Indians Tribal Court.

GRAND TRAVERSE BAND OF OTTAWA

& CHIPPEWA INDIANS, Plaintiff,

v.

C.H. SMITH COMPANY, INC., a corporation

and Steve Smith, an individual, Defendants.

No. 00–07–355–CV.
|

March 15, 2002.

Synopsis
Background: Tribe filed breach of contract action against
construction corporation and its president in his individual
capacity. Defendants counterclaimed for breach of contract,
and moved for partial summary disposition and to compel
arbitration and stay proceedings.

Holdings: The Tribal Court, Michael Petoskey, J., held that:

[1] tribe failed to state breach of contract claim against
president in his individual capacity, and

[2] parties were required to arbitrate claims.

Motions granted in part and denied in part.

West Headnotes (4)

[1] Indians Pleading

Tribe's complaint against president of
construction corporation, which failed to include
allegations against president in capacity outside
of corporate activity, failed to state breach of
contract claim against president in his individual
capacity.

[2] Alternative Dispute Resolution Building
Contracts Disputes

Under arbitration provision in construction
contract, tribe and construction corporation were
required to arbitrate contract claims, although
tribe argued that contract had been terminated,
where parties' breach of contract claims and
counterclaims all related to contract.

[3] Contracts Agreement to Rescind

Rescission requires a mutual agreement by the
parties to an existing contract to discharge and
terminate their duties under it.

[4] Contracts Operation and Effect

The rights of the parties to a contract with respect
to performances rendered or breaches committed
before the termination became operative still
depend upon the provisions of the discharged
contract.

Ruling on Defendant's Motion For Summary
Disposition AND Defendants' Motion To
Compel Arbitration and Stay Proceedings

MICHAEL PETOSKEY, Tribal Judge.

*1  This proceeding is based upon breach of contract
claims filed by Plaintiff, Grand Traverse Band of Ottawa &
Chippewa Indians, against a construction corporation and its
President in his capacity as an individual. Defendant argues
that partial summary disposition is appropriate in the instant
matter because of the allegations contained in Plaintiff's
complaint relate to C.H. Smith corporation, not to Steve Smith
as an individual. Plaintiff argues that Defendant has not cited
any law in support of the Motion.

http://www.westlaw.com/Browse/Home/KeyNumber/209/View.html?docGuid=Ia04de1fb5a9111de9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/209k511/View.html?docGuid=Ia04de1fb5a9111de9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/25T/View.html?docGuid=Ia04de1fb5a9111de9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/25Tk144/View.html?docGuid=Ia04de1fb5a9111de9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/25Tk144/View.html?docGuid=Ia04de1fb5a9111de9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/95/View.html?docGuid=Ia04de1fb5a9111de9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/95k251/View.html?docGuid=Ia04de1fb5a9111de9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/95/View.html?docGuid=Ia04de1fb5a9111de9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Browse/Home/KeyNumber/95k274/View.html?docGuid=Ia04de1fb5a9111de9988d233d23fe599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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[1]  The Court has carefully listened to the tape recording
of the oral argument in this matter, as well as conducted a
careful review of the briefs and pleadings filed in this matter.
The Complaint makes no allegations against Steve Smith in
any capacity outside of the corporate activity of C.H. Smith.
However, argument was made to the Court that Steve Smith
began work on the project for some time before a contract
was signed by the parties and that some liabilities might
result from that earlier involvement. There is no mention
of potential liabilities based upon this early involvement in
the Complaint itself, which contains two (2) counts-both of
which only allege breach of contract with C.H. Smith, the
corporation.

Wherefore, this Court grants Defendants' Motion For Partial
Summary Disposition as to Defendant Steve Smith, as an
individual.

RULING ON DEFENDANTS' MOTION TO COMPEL
ARBITRATION AND STAY PROCEEDINGS

Defendants argue that the contract entered into between
Plaintiff and Defendants expressly provide for arbitration
in the event that disputes arose regarding the agreement.
Defendants further argue that Plaintiff engaged in events to
arrange for the arbitration in accordance with the parties'
agreement, but Plaintiff withdrew from such activity and
declared that it was cancelling arbitration and that the contract
between the parties was terminated. Plaintiff subsequently
filed the present suit in this Court. Defendants ask this Court
to and compel arbitration and stay proceedings in this Court.

On the other hand, Plaintiff argues the arbitration provision
in the agreement did not survive the termination of the
agreement by Plaintiff. Plaintiff further argues that the
agreement was terminated when it became apparent that the
project would not be completed and ready for use before the
autumn of 2000, which date is asserted to be one full year
after the project should have been completed by Defendants.
Thus, Plaintiff asks this Court to deny the Motion To Compel
Arbitration and Stay Proceedings. Instead, Plaintiff asks for
judicial resolution of the claims between the parties.

Both parties argue breach of contract as justification for their
claims and actions. The Complaint alleges two (2) breach
of contract claims and the counterclaim involves breach of
contract claims.

ANALYSIS AND REASONING:
The issue before this Court is whether the arbitration
agreement between the parties still valid and enforceable. The
arguments of the parties have been summarized above.

*2  [2]  It is clear that the contract entered into between
the parties contains a provision to arbitrate “[A]ll claims,
disputes, and other matters in question between OWNER and
CONTRACTOR arising out of or relating to the Contract
Documents or the breach thereof ...”. See EXHIBIT GC–A to
General Conditions of the Agreement Between OWNER and
CONTRACTOR. This provision clearly and expressly relates
to all claims, disputes and others matters in question
which relate to the contract between the parties. The
Complaint and Counterclaim solely and only allege claims
that relate to the contract between Plaintiff and Defendant.
Both parties allege breach of contract.

Plaintiff argues that the contract was terminated, thus the
agreement to arbitrate is void. Defendant characterizes
Plaintiff's argument as “creative” argument designed have the
claims resolved in a forum that might be more favorable to
Plaintiff.

[3]  [4]  The issue is whether Plaintiff can unilaterally
void the contract and thus avoid the agreement to arbitrate.
“Without doubt a considerable amount of injustice has been
done by reason and confusion in the use of the term
‘rescission’. When one party repudiates the contract or
otherwise commits a very material breach, this fact may
in itself discharge the other party from further duty under
the contract. This is not ‘rescission’ or even an offer of a
rescission; yet is it often said that such breach privileges
the other party to ‘rescind’ the contract. This usage has
caused serious difficulty; it should not be hopeless to try to
eliminate it.” See Corbin on Contracts, One Volume Edition
(1952), Section 1237 at pages 991–992. Rescission requires
a mutual agreement by the parties to an existing contract
to discharge and terminate their duties under it. See Id.
Section 1236 at page 989. “... [T]he rights of the parties
with respect to performances rendered or breaches committed
before the ...” termination “... became operative still depend
upon the provisions of the ‘discharged’ contract”. See Id.
Section 1229 at page 980.
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The parties have argued the distinction made in Michigan case
law regarding statutory arbitration, contractual arbitration
and common-law arbitration with the point being different
requirements for voiding the arbitration provision. Defendant
argues that this Court is not bound by Michigan case law.

In spite of all the foregoing, the specific pleadings made
by the parties are determinative in this matter. All of the
various arguments made by the parties are in support of their
specific pleadings. Both the Complaint and Counterclaims
allege breach of contract. It is clear that all of claims made by
Plaintiff relate to the contract. Similarly, it is clear that all of
the counterclaims made by Defendant relate to the contract.
Furthermore, it is clear that the parties agreed to resolve all
such claims by arbitration.

FOR ALL OF THE FOREGOING, THIS COURT
GRANTS DEFENDANTS' MOTION FOR PARTIAL
SUMMARY DISPOSITION AND GRANTS DEFENDANTS'
MOTION TO COMPEL ARBITRATION THE COURT,
HOWEVER, DENIES DEFENDANTS' MOTION TO STAY
PROCEEDINGS BECAUSE THE COURT HAS NOT
ADDRESSED THE THRESHOLD ISSUE OF TRIBAL
SOVEREIGN IMMUNITY. The Court will set a Status
Conference to schedule further proceedings in this matter.

All Citations

Not Reported in Am. Tribal Law, 2002 WL 34487861

End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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The People of the Little River Band 
 of Ottawa Indians, 
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Opinion and Order 

 

Order 

 The Opinion and Judgment per Judge Brenda Jones Quick and dated 

December 1, 2006 convicting Hon. Ryan L. Champagne of the crime of 

attempted fraud is AFFIRMED in its entirety. 
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Opinion 

I. Introduction 

 There are many trickster tales told by the Anishinaabek involving the 

godlike character Nanabozho. One story relevant to the present matter is a 

story that is sometimes referred to as “The Duck Dinner.” See, e.g., JOHN 

BORROWS, RECOVERING CANADA: THE RESURGENCE OF INDIGENOUS LAW 

47-49 (2002); Charles Kawbawgam, Nanabozho in a Time of Famine, in 

OJIBWA NARRATIVES OF CHARLES AND CHARLOTTE KAWBAWGAM AND 

JACQUES LEPIQUE, 1893-1895, at 33 (Arthur P. Bourgeios, ed. 1994); 

Beatrice Blackwood, Tales of the Chippewa Indians, 40 FOLKLORE 315, 

337-38 (1929). There are many, many versions of this story, but in most 

versions, Nanabozho is hungry, as usual. After a series of failures in 

convincing (tricking) the woodpecker and muskrat spirits into being meals, 

Nanabozho convinces (tricks) several ducks and kills them by decapitating 

them. He eats his fill, saves the rest for later, and takes a nap. He orders his 

buttocks to wake him if anyone comes along threatening to steal the rest of 

his duck dinner. During the night, men approach. Nanabozho’s buttocks 

warn him twice: “Wake up, Nanabozho. Men are coming.” KAWBAWGAM, 

supra, at 35. Nanabozho ignores his buttocks and continues to sleep. When 

he awakens to find the remainder of his food stolen, he is angry. But he does 
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not blame himself. Instead, he builds up his fire and burns his buttocks as 

punishment for their failure to warn him. To some extent, the trick has come 

back to haunt Nanabozho – and in the end, with his short-sightedness, he 

burns his own body. 

 The relevance of this timeless story to the present matter is apparent. 

The trial court, per Judge Brenda Jones Quick, tried and convicted the 

defendant and appellant, Hon. Ryan L. Champagne, a tribal member, an 

appellate justice, and a member of this Court, of the crime of attempted 

fraud. Justice Champagne’s primary job during the relevant period in this 

case was with the Little River Band of Ottawa Indians. Part of his job 

responsibilities included leaving the tribal place of business in his personal 

vehicle to visit clients. While on one of these trips, Justice Champagne took 

a personal detour and was involved in an accident. The Band and later the 

trial judge concluded that his claim for reimbursement from the Band was 

fraudulent. Judge Quick found that Justice Champagne “attempted to obtain 

money by seeking reimbursement from the Tribe for the loss of his vehicle 

by intentionally making a false assertion that he was on his way to a client’s 

home at the time of the accident.” People v. Champagne, Opinion and 

Judgment at 6, No. 06-131-TM (Little River Band Tribal Court, Dec. 1, 
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2006) (Champagne III). Justice Champagne was neither heading toward the 

tribal offices nor toward a client’s home. 

 Like Nanabozho, Justice Champagne perpetrated a trick upon the 

Little River Ottawa community – a trick that has come back to haunt him. It 

would seem to be a small thing involving a relatively small sum of money, 

but because the Little River Ottawa people have designated this particular 

“trick” a criminal act, Justice Champagne has burned himself. 

 Among the many legal arguments made before this Court at oral 

argument that will be addressed later in this Opinion and Order, Justice 

Champagne argues that the tribal customs and traditions of the Ottawa 

people do not recognize the crime of “attempt.” Justice Champagne further 

appears to argue more generally that the Little River Band statute adopting 

relevant Michigan state criminal is inconsistent with Anishinaabek 

traditional tribal law and therefore this Court should not apply it to him. Cf. 

LaPorte v. Fletcher, No. 04142AP, at 9-10 (Little River Band Tribal Court 

of Appeals 2006) (Champagne, J.) (“It is the custom of the Little River Band 

of Ottawa Indians to believe that society must be mended to make whole 

again.”). These are laudable and compelling arguments relating to the 

seeming contradiction between tribal goals to develop a modern and 

sophisticated legal system based on Anglo-American legal models while 
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attempting to preserve the cultural distinctiveness of Ottawa culture through 

the development of tribal law and the preservation of tribal customs and 

traditions. See generally Michael D. Petoskey, Tribal Courts, 67 MICHIGAN 

BAR JOURNAL, May 1988, at 366, 366-69; FRANK POMMERSHEIM, BRAID OF 

FEATHERS: AMERICAN INDIAN LAW AND CONTEMPORARY TRIBAL LIFE 66-67 

(1995). As such, we take these arguments seriously. In other factual and 

legal circumstances, we might be compelled to consider such an argument as 

dispositive, but this matter does not oblige us to question current tribal law. 

As Justice Champagne all but admitted at trial and at oral argument, he 

attempted to procure money that was not owed him by the Little River Band 

for his own purposes. It is not obvious to this Court that Justice 

Champagne’s failure in his attempt should excuse him from liability. More 

importantly, Justice Champagne does not and cannot identify an Ottawa 

custom or tradition that would excuse him for his actions. In fact, it would 

be a sad day for this community to acknowledge that an action reflecting an 

intention of an individual to fraudulently procure money from the Band is 

excused because the word “attempt” does not exist in Anishinaabemowin, as 

Justice Champagne alleged at oral argument. 

 As the remainder of this Opinion and Order shows, we have no choice 

but to AFFIRM the judgment below. 
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II. Scope of Review 

 This Court’s review of the judgment of the trial judge over matters of 

fact is extremely limited. Section 5.401(A) of the appellate court rules 

provides that “[a] finding of fact by a judge shall be sustained unless clearly 

erroneous.” Other than one minor factual question raised at oral argument 

and discussed below, Justice Champagne has not challenged the findings of 

fact made by Judge Quick. See People’s Response to Appellant’s Failure to 

Submit Brief on Appeal (March 11, 2007). As such, this Court’s review is 

limited to the legal arguments made by Justice Champagne at various times 

during the litigation. We review the trial court’s conclusions of law de novo 

in accordance with Section 5.401(E). 

 

III. Discussion 

 Justice Champagne offered several legal challenges to the complaint 

filed against him by the Little River Band. Justice Champagne’s challenges 

derive from his pre-trial motions that, respectively, asserted that the 

complaint should be dismissed for (1) lack of a criminal statute; (2) lack of 

probable cause; and (3) lack of jurisdiction. On August 21, 2006, the trial 

court denied the motions to dismiss and filed an Opinion and Order. See 
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People v. Champagne, Opinion and Order, No. 06-131-TM (Little River 

Band Tribal Court Aug. 21, 2006) (Champagne I). Justice Champagne 

sought review of these motions to dismiss from this Court. We declined to 

address the merits of the motions at that time. See Champagne v. People, 

Opinion and Order, No. 06-178-AP (Little River Band Tribal Court of 

Appeals, Oct. 24, 2006) (Champagne II). Justice Champagne raised 

additional legal arguments in his notice of appeal and at oral argument on 

May 4, 2007. 

 We address each of these legal arguments in turn. 

 

 A. Jurisdiction 

 As always, we must begin our analysis with jurisdiction, for this Court 

has no authority without jurisdiction. See generally CONST. art. VI, § 8. 

Justice Champagne asserts that the Little River Band does not have 

territorial jurisdiction over this matter. We disagree. 

 The Constitution of the Little River Band of Ottawa Indians provides 

that “[t]he territory of the Little River Band of Ottawa Indians shall 

encompass all lands which are now or hereinafter owned or reserved for the 

Tribe … and all lands which are now or at a later date owned by the Tribe or 

held in trust for the Tribe or any member of the Tribe by the United States of 
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America.” CONST. art. I, § 1. The Tribal Council has defined the criminal 

jurisdiction of this Court to include the territory of the Band and all 

American Indians. See Law and Order – Criminal Offenses – Ordinance §§ 

4.02 – 4.03, Ordinance #03-400-03 (last amended July 19, 2006); Criminal 

Procedures Ordinance § 8.08, Ordinance #03-300-03 (effective Oct. 10, 

2003). In other words, this Court has jurisdiction over all crimes committed 

on both reservation lands and trust lands of the Little River Band. Such lands 

include the lands upon which the Little River Band’s governmental and 

commercial entities rest. 

 The Constitution provides that the Band must exercise jurisdiction 

over the Band’s territory, subject to three limitations. Specifically, the 

Constitution provides that “[t]he Tribe’s jurisdiction over its members and 

territory shall be exercised to the fullest extent consistent with this 

Constitution, the sovereign powers of the Tribe, and federal law.” CONST. 

art. I, § 2. As to the first limitation, the Constitution mandates that this Court 

take jurisdiction over criminal matters arising within the territory of the 

Band that involve tribal members. The Constitution provides that this Court 

must “adjudicate all … criminal matters arising within the jurisdiction of the 

Tribe or to which the Tribe or an enrolled member of the Tribe is a party.” 

CONST. art. VI, § 8(a)(1). See also Tribal Court Ordinance § 4.01, Ordinance 
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#97-300-01 (Aug. 4, 1997). As the trial court correctly concluded, the locus 

of the crime was the territory of the Little River Band, not the accident 

location or Justice Champagne’s residence. See People v. Champagne, 

Opinion and Order, No. 06-131-TM, at 5-6 (Little River Band Tribal Court 

Aug. 21, 2006) (Champagne I). The act of attempted fraud against the tribal 

government committed by a tribal member such as Justice Champagne is 

within this definition of the Band’s jurisdiction. 

 As to the second limitation, the Constitution authorizes the Tribal 

Council “to govern the conduct of members of the Little River Band and 

other persons within its jurisdiction” through the enactment of ordinances 

and resolutions. CONST. art. IV, § 7(a)(1). The Little River Band is a 

sovereign nation capable of exercising the inherent governmental powers 

that every sovereign retains in accordance with its governing, organic 

documents. In this instance, the Constitution authorizes the government to 

exercise criminal jurisdiction over its members. The Tribal Council has 

adopted a criminal code and authorized a prosecutor to exercise the 

sovereign powers of the Band to prosecute the criminal code. See Tribal 

Court Ordinance § 8.02, Ordinance #97-300-01 (Aug. 4, 1997). See also 

Law and Order – Criminal Offenses – Ordinance §§ 4.02 – 4.03, Ordinance 

#03-400.03 (last amended July 19, 2006). As such, the sovereign powers of 
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the Band as defined by the Constitution and the ordinances of the Tribal 

Council authorize the prosecution of this matter. 

 As to the third limitation, federal law, nothing in federal law prohibits 

the prosecution of Justice Champagne for this crime. Congress reaffirmed 

the federal recognition of the Little River Band in 1994. See Pub. L. 103-

324; 25 U.S.C. § 1300k-2(a). In that statute, Congress expressly reaffirmed 

“[a]ll rights and privileges” of the Band. 25 U.S.C. § 1300k-3(a). Federal 

law has long recognized the rights and authority of federally recognized 

Indian tribes to exercise criminal jurisdiction over American Indians for 

crimes committed within Indian Country. See, e.g., 25 U.S.C. § 1301(2) 

(recognizing tribal authority “to exercise criminal jurisdiction over all 

Indians”); United States v. Lara, 541 U.S. 193 (2004); United States v. 

Wheeler, 435 U.S. 313 (1978); COHEN’S HANDBOOK OF FEDERAL INDIAN 

LAW § 9.04 (Nell Jessup Newton et al. eds. 2005). In short, the Band 

possesses ample authority recognized under federal law to prosecute Justice 

Champagne. 

 In his pre-trial motion, Justice Champagne argued that the State of 

Michigan should have exclusive jurisdiction in this matter. At oral argument, 

Justice Champagne asserted that the federal government should have 
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exclusive jurisdiction. Justice Champagne is incorrect on both counts. As 

Judge Quick pointed out: 

Defendant is a member of the Tribe. The allegation against 

Defendant is that he engaged in criminal conduct against the 

Tribe. To assume a sovereign other than the Little River Band 

of Ottawa Indians has jurisdiction over this matter would be 

tantamount to determining that the Tribe has no power to 

govern its own affairs. Certainly, the Tribe’s right of 

governance is unquestionable. The Little River Band of Ottawa 

Indians, through its inherent power to rule itself, does have 

jurisdiction over this matter. 

Champagne I, supra, at 6. Regardless of whether either the State of 

Michigan or the United States has jurisdiction over this matter,1 this Court is 

obligated by the Constitution of the Little River Band and by the ordinances 

of the Tribal Council to assert jurisdiction. 

 

                                                 
1 It is unlikely either the State of Michigan or the United States would exercise jurisdiction over this matter. 
Judge Quick noted that Michigan state law requires “that a criminal matter that involves fraudulent 
misrepresentations must be tried where the victim of the crime resides, and not where the defendant made 
the misrepresentations.” Champagne I, supra, at 6 (citing Schiff Co. v. Perk Drug Stores, 270 N.W. 738 
(Mich. 1936)). See also MICH. COMP. L. ANN. §§ 762.2 – 762.3 (noting jurisdiction and venue in criminal 
cases based on where the criminal act(s) occurred, not the residence of the defendant). Moreover, it 
unlikely that the federal government would have jurisdiction in this matter as the amount of money 
involved is insufficient (or barely sufficient) to reach federal requirements – $5,000. See 18 U.S.C. § 
666(a)(1). E.g., United States v. Heddon, 2001 WL 406430 (6th Cir., April 3, 2001). 
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 B. Right to Jury Trial 

 Justice Champagne was tried by the trial court below without a jury 

on the basis that the tribal prosecutor declined to seek jail time in this matter. 

Justice Champagne now asserts that he had the right to be tried by a jury of 

his peers under the Indian Civil Rights Act (ICRA). Justice Champagne is 

mistaken. 

 Persons subject to the criminal jurisdiction of the Band and charged 

with “an offense punishable by imprisonment” have the right to a six-person 

jury trial in accordance with tribal law. CONST. art. III, § 1(j) (“The Little 

River Band in exercising the powers of self-government shall not … [d]eny 

to any person accused of an offense punishable by imprisonment the right, 

upon request, to a trial by jury of not less than six (6) persons.”) (emphasis 

added). Assuming without deciding that ICRA applies to the Little River 

Band, the Constitutional provision here mirrors the provision contained in 

the Act. See 25 U.S.C. § 1302(10) (“No Indian tribe in exercising powers of 

self-government shall … deny to any person accused of an offense 

punishable by imprisonment the right, upon request, to a trial by jury of not 

less than six persons.”) (emphasis added). The Tribal Council has 

determined that where the tribal prosecutor informs the Court and criminal 

defendants before trial that the People will not seek jail time, no right to a 
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jury trial attaches. See Criminal Procedures Ordinance § 8.02, Ordinance 

#03-300-03 (effective Oct. 10, 2003). We concur in this assessment about 

the right to a jury trial. See CONST. art. VI, § 8(a)(2). As such, no right to a 

jury trial ever attached in this matter. 

 

 C. Lack of a Criminal Statute 

 The Little River Band’s Tribal Council has both adopted an 

indigenous criminal code and incorporated provisions of the Michigan state 

criminal law statutes as a means of exercising its constitutional authority “to 

govern the conduct of members of the Little River Band….” CONST. art. IV, 

§ 7(a)(1). The Band charged Justice Champagne with attempted fraud in 

accordance with the Law and Order – Criminal Offenses – Ordinance § 

11.02, Ordinance #03-400-03 (last amended July 19, 2006) (criminalizing 

and defining “fraud”) and the Tribal Court Ordinance § 8.02, Ordinance 

#97-300-01 (Aug. 4, 1997) (“Any matters not covered by the laws or 

regulations of the Little River Band of Ottawa … may be decided by the 

Courts according to the laws of the State of Michigan.”). Through the state 

law incorporation statute, Section 8.02, the Band asserted that Michigan 

Compiled Laws Section 750.92 also applies to Justice Champagne. Section 

750.92 is the State’s “attempt” statute and provides, “Any person who shall 
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attempt to commit an offense prohibited by law, and in such attempt shall do 

any act towards the commission of such offense, but shall fail in the 

perpetration, or shall be intercepted or prevented in the execution of the 

same, when no express provision is made by law for the punishment of such 

attempt, shall be punished….” The Little River Band’s criminal law statute 

has no parallel provision criminalizing “attempt.” Justice Champagne, who 

attempted to defraud the Band but failed, was charged under this collection 

of statutes. 

 Justice Champagne forcefully argues that the lack of an indigenous 

“attempt” statute excuses his actions. His argument rests on the basis that the 

Little River Band’s choice to incorporate elements of Michigan’s criminal 

code is an abrogation of tribal sovereignty and a violation of tribal customs 

and traditions. This appears to be a facial attack on the validity of Section 

8.02. As Judge Quick noted, however, “It does not diminish a sovereign’s 

power to enact, by incorporation, laws as set forth by another jurisdiction, 

particularly when it is a matter of convenience. … Certainly, when the 

Tribal Council enacted specific laws, it could have done away with 

Ordinance #97-300-01, Section 8.02. This, it did not do. There, the 

Ordinance is binding on Defendant.” Champagne I, supra, at 2. Regardless, 

whether or not the Tribal Council’s decision to adopt state law was wise is 
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irrelevant – the statutes apply to Justice Champagne as a member of the 

Band. We are bound to apply the law of the Little River Band. See Tribal 

Court Ordinance § 8.01, Ordinance #97-300-01 (Aug. 4, 1997). 

 At oral argument, Justice Champagne referred this Court to his 

separate opinion in our 2006 decision in LaPorte v. Fletcher, No. 04-142-AP 

(Little River Band Tribal Court of Appeals 2006) (Champagne, J.). Justice 

Champagne represented the opinion to mean that the tribal courts should 

refrain from applying state law, especially where it is inconsistent with tribal 

customs and traditions. That opinion, the reasoning of which both of the 

other justices deciding that matter explicitly rejected, has no precedential 

value to this Court. Moreover, the subject of the separate opinion – whether 

the losing party to a closely contested civil suit should receive an award of 

attorney fees – is all but irrelevant to this matter. Finally, the separate 

opinion – arguing on a general level that tribal law should be used to bring 

the parties together to make the parties whole – tends to support a view that 

does not favor Justice Champagne’s position in this matter. As noted in the 

introduction to this opinion, it does no justice to the tribal community to 

excuse the actions of a presiding appellate justice in attempting (and failing) 

to defraud the Little River Band.  
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 D. Demand for Traditional Judges 

  Justice Champagne argues that the trial court incorrectly denied him a 

trial before “traditional judges.” At oral argument, Justice Champagne 

suggested that his case should have been heard before the Peacemaker’s 

Court or perhaps through a sentencing circle. However, Justice Champagne 

offers nothing in either the Constitution nor tribal statute or regulation that 

creates an entitlement to be tried before “traditional judges.” Without an 

entitlement guaranteed by tribal law, there is no right. E.g., Pineiro v. Office 

of the Director of Regulation, 1999.NAMG.0000001, at ¶ 19 (Mohegan 

Gaming Disputes Tribal Court of Appeals 1999), available at 

http://www.tribal-institute.org/opinions/1999.NAMG.0000001.htm (“A 

person has a legitimate claim of entitlement to a benefit and is entitled to due 

process protections, if there are rules or mutually explicit understandings 

that support a claim of entitlement to the benefit.”); Delorge v. 

Mashantucket Pequot Gaming Commission, 1997.NAMP.0000038,at ¶ 34 

(Mashantucket Pequot Tribal Court 1997), available at http://www.tribal-

institute.org/opinions/1997.NAMP.0000038.htm (“The entitlement to 

compensation is based on a finding of a violation of a legal right.”).  Justice 

Champagne’s claim to a right to a trial before “traditional judges” must fail. 

 

http://www.tribal-institute.org/opinions/1999.NAMG.0000001.htm
http://www.tribal-institute.org/opinions/1997.NAMP.0000038.htm
http://www.tribal-institute.org/opinions/1997.NAMP.0000038.htm
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 E. Witness Irregularities 

 The tribal court offers a small stipend to witnesses subpoenaed to 

appear before the court for trial testimony. In this case, the tribal prosecutor 

allegedly offered twenty dollars cash to a witness – a man who purchased 

Justice Champagne’s vehicle after the accident – for lunch. Justice 

Champagne argues that the cash offered to this witness constitutes a bribe. 

However, Justice Champagne offers no evidence or argument that he has 

been prejudiced by this action, even assuming it was somehow invalid. This 

Court finds that the error – if any (and it is doubtful) – is harmless. As one 

tribal court noted, “Harmless error is error which is trivial, formal, or 

academic.” In re Welfare of A.S., 1996.NACC.000017, at ¶ 26 n. 2 (Colville 

Confederated Tribes Court of Appeals 1996), available at http://www.tribal-

institute.org/opinions/1996.NACC.0000017.htm. See also Fort Peck 

Assiniboine and Sioux Tribes v. Bull Chief, 1989.NAFP.0000006, at ¶ 66 

(Fort Peck Court of Appeals. 1989), available at http://www.tribal-

institute.org/opinions/1989.NAFP.0000006.htm (holding that “harmless 

error” signifies that the defendant’s criminal procedure rights were not 

violated by the error); Dorchester v. Fort McDowell Yavapai Nation, 

2003.NAFM.0000001, at ¶ 20 (Fort McDowell Yavapai Nation Supreme 

Court 2003), available at http://www.tribal-

http://www.tribal-institute.org/opinions/1996.NACC.0000017.htm
http://www.tribal-institute.org/opinions/1996.NACC.0000017.htm
http://www.tribal-institute.org/opinions/1989.NAFP.0000006.htm
http://www.tribal-institute.org/opinions/1989.NAFP.0000006.htm
http://www.tribal-institute.org/opinions/2003.NAFM.0000001.htm


Champagne v. People 
Opinion and Order 

Page 18 of 21 

institute.org/opinions/2003.NAFM.0000001.htm  (holding that appeals 

based on “harmless error” are insufficient to merit reversal of a criminal 

conviction).   

 

 F. Challenges to the Trial Court’s Findings of Fact 

 Justice Champagne offers no argument in any briefs filed before this 

Court that the findings of fact made by Judge Quick at trial were clearly 

erroneous. At oral argument, however, Justice Champagne argues that the 

Little River Band made an admission on an insurance form that he was, in 

fact, on company time when he was involved in the accident. Justice 

Champagne further asserts that his accident was caused by his sleepiness, 

which in turn derived from his “sleep apnea” condition. We are reluctant to 

address these arguments, given that the tribal prosecutor could not have 

prepared a response to these arguments in anticipation of oral argument as 

they were not briefed. But given that these arguments amount to an attempt 

to offer additional or supplementary testimony to that which was given at 

trial, we can dispose of these arguments easily. 

 In short, Justice Champagne’s attempt to reargue the question of fault 

and causation is fundamentally irrelevant. The trial court did not rely upon 

the pre-trial statements or the trial testimony about who was at fault in the 

http://www.tribal-institute.org/opinions/2003.NAFM.0000001.htm
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accident. Judge Quick wrote, “I believe the prosecution proved Defendant 

lied about his responsibility for causing the accident; however, I gave this 

fact no weight in determining whether or not Defendant was guilty of the 

charges against him.” Champagne III, supra, at 3 (emphasis added). Instead, 

the trial court relied upon the fact that Justice Champagne misrepresented to 

his employer about his destination to hold that he was guilty of attempted 

fraud. See id. at 3-6. Judge Quick concluded:  

 Cumulatively, I found the testimony of these three 

witnesses and the accompanying exhibits to overwhelmingly 

prove, beyond any reasonable doubt, that Defendant was 

traveling west through the intersection at the time he broadsided 

Ms. Joseph’s vehicle, and was not making a wide right turn 

onto Maple as he claimed. 

… 

 Since I was convinced, beyond a reasonable doubt, that 

Defendant was heading due west at the time of the accident 

rather than attempting to turn north as he claimed, and that 

traveling in that direction actually took him away from the 

home where he claimed he was headed, I found that he was not 
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being truthful when he made the assertion that he was going to 

a client’s home at the time of the accident. 

Id. at 5-6 (emphasis in original). As noted by the tribal prosecutor at oral 

argument and by Judge Quick at trial, Justice Champagne’s claims about 

“sleep apnea” do not support his defense to the claim that he attempted to 

deceive his employer about his destination at the time of the accident. See id. 

at 6. In short, nothing compels this Court to find that Judge Quick’s findings 

of fact were clearly erroneous. 

 

Conclusion 

 This Court is aware of the gravity of a criminal case involving a 

sitting appellate justice as a defendant. It is a sad day for the Little River 

Band Ottawa community and to this Court to be forced to sit in judgment of 

one of its own, but we are obligated to do so. At oral argument, Justice 

Champagne raised the possibility that his prosecution was “political.” We 

have no doubt that Justice Champagne’s assertion is true, but not in the way 

he means it. As one of the leaders of the community – ogemuk – Justice 

Champagne was held – and should be held – to a higher standard of conduct. 

See generally CONST. art. VI, § 2(a); art. VI, §§ 6(b)(1)-(2). As to Justice 

Champagne’s claim that he was singled out by other leaders of this 
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community, we have no competence or authority to make judgments as to 

the sound discretion of the tribal prosecutor to initiate a criminal proceeding. 

 For the above reasons, we AFFIRM the judgment of the trial court. 

 

 

IT IS SO ORDERED. 

June 2007 

 

           
Justice Rosemary Edmondson   Date 
 
 
           
Justice Matthew L.M. Fletcher   Date 
 
 
           
Justice Kathryn Kraus    Date 
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We hold that the law of the Nottawaseppi Huron Band of the 

Potawatomi does provide that authorization.1 

 We are further asked to determine whether the trial judge abused 

her discretion in both finding a factual basis for a personal protection 

order against Joy Spurr and in crafting the scope of the order itself. We 

hold that the trial judge did not abuse her discretion. 

 The orders are AFFIRMED. 

 

Facts and Procedural History 

 

 The appellant and defendant Joy Spurr is a nonmember of the 

Band who resides in the Detroit area, outside of the boundaries of the 

Band’s Indian country.  

The appellee and plaintiff Nathaniel Spurr is a tribal member. Joy 

Spurr is Nathaniel’s step-mother. During the period at issue, Nathaniel 

resided at least part of the time within the boundaries of the Pine Creek 

Reservation, part of the Indian country of the Band. 

 

                                                           
1 We thank Clarissa Grimes for her work in preparing a helpful bench brief under the supervision of 

the Indian Law Clinic of the Michigan State University College of Law. 
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 In February 2017, Nathaniel Spurr sought a personal protection 

order from the Nottawaseppi Huron Band tribal court. He alleged that 

Joy Spurr had appeared at his grandmother’s house, located on trust 

land within the reservation, and hand-delivered a harassing letter to 

Nathaniel. He further alleged that Joy Spurr had initiated “roughly 

200-300” contacts with Nathaniel (and others involved with Nathaniel) 

since approximately November and December of 2012. Joy Spurr 

allegedly initiated many of these contacts electronically, and on a few 

occasions, interfered with Nathaniel’s financial arrangements with 

third parties. The tribal court found that delivery of the letter and the 

other allegations constituted stalking and harassment as defined by the 

tribal code.  

In a series of orders, the tribal court barred Joy Spurr from 

initiating unwanted communications with Nathaniel Spurr on and off 

the reservation, and with third parties involved with Nathaniel. The 

court initially issued a temporary Personal Protection Order on 

February 3, 2017, set to expire on February 17, 2017 (“February 3, 2017 

Order”). The trial court scheduled a hearing for February 16, 2017 in 

accordance with NHBP Code § 7.4-15, which required the court to hold 
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a “full hearing” within 14 days of the issuance of a temporary protection 

order. The defendant Joy Spurr asked for a stay, which the court denied 

on February 14, 2017, citing § 7.4-15. Joy Spurr appeared by phone at 

the hearing on February 16, 2017, though she left before the conclusion 

of the hearing. The trial court issued a permanent (one year) civil 

protection order favoring Nathaniel Spurr against Joy Spurr on 

February 17, 2017 (“February 17, 2017 Order”). 

In March and April 2017, Joy Spurr faxed several documents and 

addenda that constituted a motion for reconsideration of the permanent 

order. During much of this period, Joy Spurr did not provide a working 

email address or fax machine number to the court for purposes of 

providing expedited service of court documents. Meanwhile, she 

inundated the court with dozens, even hundreds, of pages of documents. 

The incredible amount of time and effort the staff of the tribal court 

took to communicate with Joy Spurr and her counsel, to provide service 

of court documents to Joy Spurr and her counsel, and to receive, 

manage, and file the voluminous material Joy Spurr filed — much of 

which did not comply with the court’s rules for filing and service — is 

worth noting. The appellate court applauds this effort to ensure Joy 
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Spurr received the process due her in this matter from the inception of 

the case until now, and perhaps going forward as the case continues. 

The trial court’s procedural order of March 27, 2017 and the order of 

July 21, 2017 details these efforts. Both orders informed Joy Spurr that 

since she was represented by counsel, only her counsel could submit 

documents to the court. She nevertheless continued to submit 

documents not signed by her attorney. The court staff is to be 

commended for its professionalism and for performing above and 

beyond their job duties.  

On July 21, 2017, after wading through this incredible morass of 

paper, Chief Judge Melissa L. Pope denied the motion for 

reconsideration. Opinion and Order After Hearing on Respondent’s 

Motion for Reconsideration or Modification of Court Order (“July 21, 

2017 Order”). In a carefully constructed 36-page opinion, the trial court 

waded through dozens of exhibits, most of which was introduced into 

the record by Joy Spurr, to conclude, “The evidence shows that 

Respondent Joy Spurr has gone far outside the realm of what could be 

considered a communication in the spirit of family responsibilities to 

cross the line into harassment for a significant period of time.” July 21, 
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2017 Order at 30. The Order detailed several incidents and 

communications as examples of harassment, including without 

limitation communications from Joy Spurr to Nathaniel Spurr accusing 

him without grounding of criminal perjury, unemployment fraud, and 

other attacks on the character of Nathaniel Spurr. Id. at 29-30. 

This appeal followed. Appellant Joy Spurr immediately asked the 

appellate court to order a stay on the permanent order issued by the 

trial court in February 2017. We denied that motion on July 28, 2017. 

The parties submitted merits briefs, and we held oral argument on 

January 15, 2018.2 

Discussion 

We begin our discussion with reference to the principles that 

guide the Nottawaseppi Huron Band of the Potawatomi in addressing 

difficult matters such as those before us. The Band has directed all 

parties and entities involved in these matters to follow Noeg 

2 To the extent that this opinion does not directly address legal arguments made by the Appellant, 

those arguments are rejected as either not preserved for appeal below or not developed adequately 

to require analysis by this court. 
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Meshomsenanek Kenomagewenen, the Seven Grandfather Teachings. 

NHBP Code § 7.4-6: 

In carrying out the powers of self-government in a manner 

that promotes and preserves our Bode’wadmi values and 

traditions, the Tribe strives to be guided by the Seven 

Grandfather Teachings in its deliberations and decisions. 

The rights and limitations contained in this code are 

intended to reflect the values in the Seven Grandfather 

Teachings to ensure that persons within the jurisdiction of 

the Tribe will be guided by the Seven Grandfather 

Teachings: 

Bwakawen — Wisdom 

Debanawen — Love 

Kejitwawenindowen — Respect 

Wedasewen — Bravery 

Gwekwadzewen — Honesty 

Edbesendowen — Humility 

Debwewin — Truth 

Id. See also Spurr v. Tribal Council, No. 12-005APP, at 4-6 (2012). 
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 This court deeply respects these teachings and endeavors to act in 

accordance with them. Nothing good can come of bitterness and 

retribution. We are guided by the principles laid out before us by the 

Nottawaseppi Huron Band and its People. We are saddened that 

interpersonal conflict can rise to the level requiring judicial 

intervention at the request of one of the parties. We must perform this 

duty, but do so with the greatest respect for all the persons involved.  

 

I. The Tribal Court Possesses Jurisdiction to Issue Personal 

Protection Orders Involving Joy Spurr under These Facts. 

 Joy Spurr argues that the Nottawaseppi Huron Band tribal court 

lacks jurisdiction over her activities on several grounds: that she is not 

a tribal member, that she is not an Indian, and that the activities 

complained about largely different not occur in the tribe’s Indian 

country. We reject each of these contentions. 

 

 A. Federal Law Background 

 In Section 905 of the Violence Against Women Reauthorization 

Act of 2013, Congress authorized Indian tribes to issue and enforce 

97



Page 9 of 29 
 

personal protection orders “involving any person . . . within the 

authority of [an] Indian tribe.” 18 U.S.C. § 2265(e), Pub. L. 113-4, Title 

IX, § 905, Mar. 7, 2013, 127 Stat. 124. Congress further provided “A 

protection order issued by a . . . tribal . . . court is consistent with this 

subsection if . . . (1) such court has jurisdiction over the parties and 

matter under the law of such . . . Indian tribe . . . .” 18 U.S.C. § 2265(a). 

Section 2265, also known to the parties as Section 905 of the Public Law 

from which it derives, makes two critical matters clear. First, the use of 

the phrase “any person” renders tribal membership or Indian status 

irrelevant to the authority of Indian tribes to issue personal protection 

orders, so long as that person is “within the authority” of an Indian 

tribe. Second, whether a person is within the authority of an Indian 

tribe depends on “the laws of such . . . Indian tribe.” 

The goal of section 2265 is the make the protection of victims of 

violence, stalking, and other illegal acts uniform across all American 

jurisdictions, federal, state, and tribal. Cf., e.g., Tulalip Tribes v. Morris, 

11 Am. Tribal Law 462, 465 (Tulalip Tribal Court of Appeals 2014) 

(interpreting new section 2265 and noting that “Section 2265 [was 

intended to] ensur[e] that ‘victims of domestic violence are able to move 
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across State and Tribal boundaries without losing [sic] ability to enforce 

protection orders they have previously obtained to increase their 

safety.’”). Until the most recent modification of section 2265, offenders 

and perpetrators who were non-Indian or non-tribal members could 

reach from beyond Indian country to harm reservation Indian victims 

without fear of retribution. The old section 2265 did not directly 

authorize Indian tribes to issue personal protection orders involving 

offenders and perpetrators who were non-Indians or non-tribal 

members. E.g., Honanie v. Acothley, 11 Am. Tribal Law 4, 8 (Hopi Court 

of Appeals 2011) (interpreting old section 2265: “While other 

jurisdictions may be required to honor Hopi protection orders under the 

express requirements of the full faith and credit provisions of the 

Violence Against Women Act, 18 U.S.C. Section 2265, the Hopi Tribal 

Court has no power to enter a protection order that directly purports to 

reach conduct outside of the territorial jurisdiction of the Hopi Tribe.”). 

Where the offender or perpetrator resided within Indian country, or the 

illegal act took place in Indian country, federal Indian law required 

tribes to show that the tribal court had authority to issue personal 

protection order through the so-called Montana test. See Montana v. 
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United States, 450 U.S. 544, 565-66 (1981). Under that test, the United 

States Supreme Court holds that tribal governments generally do not 

possess jurisdiction over nonmembers unless the nonmembers consent 

or unless the nonmember conduct affects the political integrity, 

economic security, and health and welfare of the tribe and its members. 

While one would think that nonmember stalking and harassment, 

which has wreaked terrible harms on the health and welfare of Indian 

people and ability of tribal governments to respond to those harms, 

would easily meet the second part of this test, the Supreme Court has 

never held, in its limited universe of cases, that nonmember conduct 

was egregious enough to meet the second part of the test. E.g. Strate v. 

A-1 Contractors, 520 U.S. 438 (1997) (rejecting tribal court jurisdiction 

over tort claims arising from automobile accident allegedly perpetrated 

by nonmember driver in Indian country); Plains Commerce Bank v. 

Long Family Land and Cattle Co., 554 U.S. 316 (2008) (rejecting tribal 

court jurisdiction over bank that tribal jury found to have discriminated 

on the basis of race against tribal member owned ranch); Atkinson 

Trading Co. v. Shirley, 532 U.S. 645 (2001) (rejecting tribal authority to 

impose tax on nonmember business that received public safety services 
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from the tribe). Contra Dollar General Corp. v. Mississippi Band of 

Choctaw Indians, 136 S.Ct. 2159 (2016) (dividing 4-4 over whether 

tribal member minor’s civil claim of sexual molestation against store 

located on tribal trust lands could proceed in tribal court). To be sure, 

the Supreme Court has never agreed to review a case involving 

nonmember stalking and harassment against Indian people living 

within Indian country. In short, the authority of Indian tribes to issue 

personal protection orders involving nonmembers was uncertain at best. 

 Congress eventually became aware of these problems and initiated 

a fix. As amended in 2013, section 2265 now works to guarantee that 

offenders and perpetrators can no longer play games with jurisdictional 

boundaries in order to avoid repercussions for stalking or harassing 

Indian people in Indian country. Congress has finally seen fit to 

acknowledge tribal power over nonmember offenders and perpetrators, 

likely rendering federal Indian law doctrines such as the Montana line 

of cases irrelevant in this context. See Violence Against Women 

Reauthorization Act of 2012, H. Rep. 112-480 pt. 1, at 245 (May 15, 

2012) (dissenting views) (“Another important tool in reducing violence 

on tribal land is the use of protection orders. Section 905 of the Senate-
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passed bill and the Moore bill clarifies Congress’ intent to recognize that 

tribal courts have full civil jurisdiction to issue and enforce protection 

orders involving any person, Indian or non-Indian.”). 

 In light of the new jurisdictional regime available to Indian tribes, 

the Nottawaseppi Huron Band of the Potawatomi has adopted positive 

tribal law to implement the authority now recognized by Congress 

under section 2265. As required by section 2265, we now review 

relevant tribal law governing jurisdictional questions in this matter. 

 

 B. Personal Jurisdiction 

We now turn to whether the relevant tribal code authorizes the 

tribal court issue a personal protection order in this matter involving a 

non-Indian person who does not reside in the Band’s Indian country. We 

hold that the tribal court possesses jurisdiction over Joy Spurr 

sufficient to impose a civil protection order on her conduct. 

 As we must, we begin with the Constitution of the Nottawaseppi 

Huron Band of the Potawatomi. Article II, Section 2(a) provides that the 

jurisdiction of the tribe extends to all persons within the territorial 
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boundaries of the tribe’s lands, which include at a minimum reservation 

and trust lands. In relevant part: 

The jurisdiction and sovereign powers of the Band 

shall, consistent with applicable federal law, extend and be 

exercised to the fullest extent consistent with tribal self-

determination, including without limitation, to all of the 

Band’s territory as set forth in Section 1 of this Article, to all 

natural resources located within the Band’s territory, to any 

and all persons within the Band’s territory and to all 

activities and matters within the Band’s territory. 

 The Constitution also provides that the jurisdiction of the tribe 

may extend beyond the tribe’s lands where authorized by the exercise of 

tribal treaty rights, federal statute or regulation, or intergovernmental 

agreement. In this context, Article II, Section 2(a) provides in relevant 

part:  

The Band’s jurisdiction shall also extend beyond its territory 

whenever the Band is acting pursuant to jurisdiction that is 

created or affirmed by rights reserved or created by treaty, 

statutes adopted by the Tribal Council in the exercise of the 
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Band’s inherent sovereignty, Federal statute, regulation or 

other federal authorization, or a compact or other agreement 

entered into with a state or local government under 

applicable law. 

 The conclusion we reach from these two key provisions of the 

tribe’s constitution is that inherent tribal powers extend generally to 

the tribe’s lands and to tribal members, wherever they may be. The 

tribal constitution also appears to provide that the tribe can exercise 

other powers authorized under federal law or other agreement, 

presumably including federal statutes such as section 2265. 

The tribal domestic violence code defines “Indian country” for the 

purposes of the code. The first three sub parts of that definition track 18 

U.S.C. § 1151. The fourth sub part provides: 

The territory of the Band shall encompass the Band’s 

historical land base known as the Pine Creek Reservation in 

Athens Township, Michigan, and all lands now held or 

hereafter acquired by or for the Band, or held in trust for the 

Band by the United States, including lands in which rights 

have been reserved or never ceded by the Nottawaseppi 
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Huron Band of the Potawatomi in previous treaties, or as 

may otherwise be provided under federal law. This includes 

lands upon which FireKeepers Casino and Hotel is located. 

It is undisputed that the Pine Creek Reservation is within the Indian 

country of the Nottawaseppi Huron Band of the Potawatomi. 

 The record shows that at the time of the issuance of the civil 

protection order, the complaining victim, Nathaniel Spurr, resided on 

the Band’s lands within the Pine Creek Reservation with his 

grandmother. He acted at that time as her guardian. She has since 

walked on. Nathaniel Spurr complained to the trial court, and Joy 

Spurr did not deny, that Ms. Spurr came onto tribal lands to engage 

Nathaniel Spurr directly. The trial court made specific findings 

confirming those allegations, again not directly challenged by Joy 

Spurr. 

 The record also shows that Joy Spurr initiated unwanted contacts 

with Nathaniel Spurr before he resided on the reservation as well. The 

record further shows that Joy Spurr initiated contacts with tribal 

governmental officials and employees both on and off the reservation. 

Testimony from a tribal employee at the February 15, 2017 hearing 
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confirms these contacts. The trial court found that Joy Spurr had 

engaged in numerous unwanted and improper contacts with Nathaniel 

Spurr and interfered with Nathaniel’s personal business both within 

and without the Band’s Indian country. We agree with the trial court 

that these contacts constitute a pattern and practice of harassing and 

stalking Nathaniel Spurr wherever he may be.  

 Joy Spurr argues on appeal that as a nonmember who resides off 

the reservation the tribal court has no jurisdiction over her. Joy Spurr 

also argues implicitly that many of the contacts involved off-reservation 

incidents, and therefore cannot be enjoined by the tribal court. We 

disagree. The purpose of the Section 2265 is to avoid piecemeal personal 

protection orders that could allow offenders and perpetrators to exploit 

jurisdictional gaps. Appellant here is asking the appellate court for 

license to continue the harassment and stalking of Nathaniel Spurr 

from afar. This we will not do. 

 

 C. Subject Matter Jurisdiction 

We now turn with the subject matter jurisdiction of the tribal 

court. Tribal law allows the tribal court to match personal protection 
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orders to the facts presented, including the type and severity of the 

offender or perpetrator’s conduct, and the types of remedies sought and 

required. Not all victims and offenders are the same, nor is all conduct 

the same. The code effectively allows for unique facts and remedies, and 

provides great discretion to the trial court to craft orders that fulfill the 

requirements of a given case.  We hold that the tribal code authorized 

the trial judge to issue the protection orders in this case. 

The Code provides for three types of protection orders: 1) a Civil 

Protection Order, designed for victims of “domestic violence, family 

violence, dating violence, or stalking” (NHBP Code §§ 7.4-49-57); 2) a 

Harassment Protection Order (NHBP Code §§ 7.4-71-78); and 3) a 

Sexual Assault Protection Order (NHBP Code §§ 7.4-79-87). The Civil 

Protection Order falls under the “Civil Protection Order” section of the 

Code, while the Harassment Protection Order and the Sexual Assault 

Protection Order are found in the “Criminal Protection Orders” section 

of the Code. In a given case, it appears that “Civil Protection Orders” 

are civil in character, and “Sexual Assault Prevention Orders” are likely 

criminal in character. “Harassment Protection Orders,” we shall see, 

can be either civil or criminal. 
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The trial court has discretion to choose from this menu of 

potential orders depending on the improper or illegal actions 

complained about. For our purposes today, the trial court has identified 

stalking and harassment as the core factual bases for the protection 

orders it issued. The tribal code authorizes the tribal court to issue civil 

personal protection orders for anyone claiming to be the victim of 

stalking, whether or not that stalking was a crime or was reported as a 

crime: “A petition to obtain a protection order under this section may be 

filed by . . . [a]ny person claiming to be the victim of domestic violence, 

family violence, dating violence or stalking . . . .” NHBP Code § 7.4-

50(A) (emphasis added). The tribal code also authorizes the tribal court 

to issue personal protection orders for anyone claiming to be the victim 

of harassment: “The NHBP finds that the prevention of harassment is 

important to the health, safety and general welfare of the tribal 

community. This article is intended to provide victims with a speedy 

and inexpensive method of obtaining civil harassment protection orders 

preventing all further unwanted contact between the victim and the 

perpetrator.” NHBP Code § 7.4-71 (emphasis added). In general, the act 

of “stalking” is treated as a crime in the tribal code, and harassment is 
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treated as a civil offense. However, the definition of the crime of 

“stalking” includes acts of harassment: 

A person commits the crime of stalking if, without lawful 

authority: 

(1) He or she intentionally and repeatedly harasses or 

repeatedly follows another person; and 

(2) The person being harassed or followed is placed in fear 

that the stalker intends to injure the person, another person, 

or property of the person or of another person. The fear must 

be one that a reasonable person would experience under the 

same circumstances; and 

(3) The stalker either: 

(a) Intends to frighten, intimidate, or harass the 

person; or 

(b) Knows or reasonably should know that the 

person is afraid, intimidated, or harassed even if 

the stalker did not intend to place the person in 

fear or intimidate or harass the person. 
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NHBP Code § 7.4-42(A) (emphasis added). Under the tribal code 

provision, harassment is an act or series of acts that can constitute 

criminal stalking. One also can conceive of acts of stalking that do not 

rise to the level of criminal conduct in the discretion of the trial judge, 

which could therefore justify the issuance of a civil protection order. 

While the tribal code perhaps could be made clearer (though we 

suspect the drafting of the Domestic Violence Code has already been a 

heroic and difficult task), we hold that the tribal code authorizes the 

court to issue civil personal protection orders for “stalking” or 

“harassment.” Article X of the tribal code, labeled Civil Protection 

Orders, specifically mentions “stalking” as a basis for the issuance of a 

civil protection order. NHBP Code § 7.4-50(A). Article XII of the tribal 

code, labeled Criminal Protection Orders, specifically mentions 

“harassment” as a basis for the issuance of a civil protection order. 

NHBP Code § 7.4-71. The code also provides definitions of “stalking” 

and “harassment” in various places in the code, most notably in NHBP 

Code § 7.4-42(A), which defines “stalking” in part as “harassment.” 

Appellant argues formalistically that because the term “stalking” 

is referenced in one or more of the trial court’s personal protection 
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orders, and because “stalking” is defined as a crime in the code, the 

personal protection orders must be criminal orders barred by Oliphant 

v. Suquamish Indian Tribe, 435 U.S. 191 (1978). We disagree. Even a 

strict textualist would have to agree, perhaps grudgingly, that the tribal 

code allows the tribal court to issue a civil protection order for either 

stalking or harassment, or both. We take the trial court at its word that 

these are civil personal protection orders, not criminal. As such, the 

trial court had subject matter jurisdiction over the Appellant’s actions. 

 

II. We Find No Clear Error by the Trial Court in Its Fact-finding 

Duties, Nor Did the Trial Court Abuse Its Discretion in the 

Issuance of Civil Protection Orders Involving Joy Spurr. 

  

 Appellant Joy Spurr argues that her contacts with Nathaniel 

Spurr and others did not rise to the level of harassment or stalking, and 

otherwise do not justify the issuance of the protective orders. We 

disagree. 

 Trial judges are afforded great deference by appellate judges 

reviewing certain aspects of their work. In matters where the trial 
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judge is the finder of fact, or performs any fact finding function, trial 

judges are present in the courtroom when witnesses testify. As such, 

trial judges can assess way witnesses speak, the tenor of their voice, 

their body language, and perhaps even their credibility. Appellate 

judges reviewing a cold transcript of trial level hearings may 

misinterpret speakers’ intent when discerning the meaning of the words 

spoken, just as anyone who has misinterpreted a text message or email 

or had one of their texts or emails misinterpreted. 

 Structurally, it is the function of the trial court to perform this 

fact finding duty (absent the empaneling of a jury). The tribal judiciary 

is structured similar to the structure of federal and state courts, with 

separate trial and appellate courts. The People of the Nottawaseppi 

Huron Band chose to largely replicate this structure rather than a 

structure where there is no appellate court, or where the appellate court 

exercises broad review of the trial judge, essentially recreating the work 

of the trial judge. 

The trial and appellate functions are separate here. In these court 

systems, the standard practice is for the appellate court to extend 

considerable deference to the separate work of trial level judges, most 
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notably the findings of fact. Anishinaabe tribal courts uniformly have 

adopted a clear error standard of review of a trial court’s findings of 

fact. E.g., Harrington v. Little Traverse Bay Bands of Odawa Indians 

Election Board, 13 Am. Tribal Law 123, 126 (Little Traverse Bay Bands 

of Odawa Indians Appellate Court 2012); De Young v. Southbird, No. 

99-11-568-CV-SC, 2001 WL 36194388, at *2 (Grand Traverse Band 

Court of Appeals, March 6, 2001). Cf. Morgan v. Blakely, 2008 WL 

8565282, at *1 (Leech Lake Band of Ojibwe Appellate Court 2008) 

(“abuse of discretion”). Much like the work of the trial court in serving 

as fact finder, trial courts are also entitled to deference in review by 

appellate courts in crafting remedies for injunctive relief, including 

personal protection orders. “The standard of review of a [trial court]’s 

exercise of equity is abuse of discretion; an abuse of discretion is shown 

if the Court disregarded the facts or applicable principles of equity.” 

United States ex rel. Auginaush v. Medure, 8 Am. Tribal Law 304, 325 

(White Earth Band of Chippewa Tribal Court 2009). 

 Even a cursory review of the record shows that the findings of fact 

made in the two February 2017 and the July 2017 orders filed by the 

trial court are amply supported by evidence in the record. Nathaniel 
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Spurr’s original submission detailed in writing how Joy Spurr appeared 

uninvited and unwanted at his grandmother’s home on the Pine Creek 

Reservation, leaving a harassing letter in the mailbox after she was 

asked to leave. Nathaniel had been serving as guardian for his 

grandmother by virtue of a tribal court order and was residing at her 

home on the reservation at the time. Nathaniel also alleged Joy Spurr 

had contacted numerous third parties at the hospital, with hospice, 

state social services, tribal police, and even the tribal chairman to object 

to Nathaniel’s service as guardian. In that original submission, 

Nathaniel detailed other disturbing actions by Joy Spurr over the 

previous four and a half years. In one incident, Joy allegedly 

misrepresented herself as Nathaniel to his automobile insurance 

carrier. In another incident, Joy allegedly obtained a police report 

Nathaniel filed when his car was stolen in Grosse Pointe Park, 

Michigan, and mailed harassing letters to Nathaniel about the report. 

In another incident, Joy allegedly opened Nathaniel’s mail and 

disclosed Nathaniel’s private financial information to tribal citizens. In 

yet another incident, Nathaniel alleged Joy misrepresented herself as 

Nathaniel by stealing confidential financial and personal information 
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about him in an ultimately failed attempt to acquire Nathaniel’s credit 

score. Finally, in the original petition for a protective order, Nathaniel 

alleged that over the past several years, Joy had made hundreds of 

unwanted contacts with him. 

 At the initial hearing on February 15, 2017, Nathaniel confirmed 

these allegations under oath. Three witnesses confirmed various 

aspects of these allegations, again under oath. On February 17, 2017, 

the trial court issued an order finding that Joy Spurr had “committed 

the following acts of willful, unconsented contact: Appearing at 

residence uninvited; Delivering documents to residence; Interference 

with hospital visitation; Interference with Petitioner’s financial 

matters; Other unwanted contact.” 

 As noted in the preliminary facts section of this opinion, Joy Spurr 

asked for reconsideration of the trial court’s decision to enter a 

permanent order. The court held a hearing that included more 

testimony from the parties. During the entire period of the litigation, 

Joy Spurr also had inundated the court with numerous documents and 

written submissions. In large part, Joy Spurr’s own writings and 

document submissions confirm Nathaniel Spurr’s allegations of 
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unwanted contacts. For example, Joy conceded she appeared at 

Nathaniel’s grandmother’s home and left a harassing letter, which she 

admitted was titled “Nathaniel Spurr: A Dose of the Truth,” and which 

she herself characterized as a document alleging “lies, abuse, thefts, 

and assaults Nathaniel had been perpetrating.” 3 Record on Appeal 

076. The letter itself is reprinted at 3 Record on Appeal 142-145. 

Additionally, Joy Spurr submitted as evidence exhibits dozens of copies 

of Nathaniel’s personal financial and other records, supporting 

Nathaniel’s allegations that Joy has improperly obtained his financial 

records. There is much, much more in the record. The relationship of 

Nathaniel Spurr and Joy Spurr is deeply fractured and troubled, but a 

reasonable observer could conclude that Joy Spurr was the primary 

perpetrator of the worst parts of the relationship. Joy’s admissions that 

she engaged in the acts that Nathaniel alleged and the trial court 

concluded constituted stalking and harassment more than adequately 

support the trial court’s findings of fact. 

Conclusion 

 At bottom, at least from the point of view of Joy Spurr, the 

contacts and communications she initiates with Nathaniel Spurr and 
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others involved with Nathaniel are intended to serve as guidance by a 

parental figure to a child, no different than any other familial 

relationship.  

Some Anishinaabe people are familiar with the story of Blue 

Garter. E.g., Hannah Askew & Lindsay Borrows, Summary of 

Anishinabek Legal Principles: Examples of Some Legal Principles 

Applied to Harms and Conflicts between Individuals within a Group at 

25 (2012); 2 Ojibwa Texts 23 (American Ethnological Society 1917). A 

young Anishinaabe man travels from his home village to an isolated 

lodge where he meets Blue Garter, a young woman. They fall in love, 

but Blue Garter’s parents oppose the marriage. Blue Garter’s father 

imposes a series of virtually impossible tasks for the young man to 

complete before he will approve of the marriage, believing the tasks 

could not be completed and hoping the young man would eventually go 

away. However, Blue Garter secretly helps the young man complete the 

tasks, one after the other. One day, Blue Garter’s parents grudgingly 

approve of the marriage. Once married, however, Blue Garter and her 

young husband flee her parents. Her parents give chase day after day. 

Ultimately, in order to escape her parents, Blue Garter transforms 
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OPINION AND ORDER

JANET T. NEFF, United States District Judge

*1  Plaintiff Joy Spurr, represented by her husband, Stephen
Spurr, initiated this case against Melissa L. Pope, identified as
the Chief Judge of Tribal Court of Nottawaseppi Huron Band
of the Potawatomi; the Supreme Court for the Nottawaseppi
Huron Band of Potawatomi; and the Nottawaseppi Huron
Band of Potawatomi Indians (ECF No. 1). The matter is
before the Court on Defendants’ Joint Motion to Dismiss
(ECF No. 29), seeking dismissal of Plaintiff's Complaint
for lack of subject-matter jurisdiction and failure to state a
claim on which relief can be granted. See FED. R. CIV. P.
12(b)(1), (6). Having considered the parties’ submissions, the
Court concludes that oral argument is unnecessary to resolve
the issues presented. See W.D. Mich. LCivR 7.2(d). For the
reasons that follow, the Court grants Defendants’ motion.

I. BACKGROUND

Neither Plaintiff nor Stephen Spurr is a member of the
Nottawaseppi Huron Band of Potawatomi Indians (“the
Tribe”) (ECF No. 1-1 at PageID.7-9). They do not live on the
reservation (ECF No. 1-4 at PageID.34). However, Stephen
Spurr was previously married to a Tribe member, Laura Spurr
(ECF No. 1-1 at PageID.7-9). Stephen Spurr has an adult
son, Nathaniel Spurr, who lives on the reservation (ECF No.
1-4 at PageID.32, 34). This case arises from the February
17, 2017 issuance of a Non-Domestic Personal Protection
Order (PPO) by the Nottawaseppi Huron Band of Potawatomi
(NHBP) Tribal Court (“the Tribal Court”) against Plaintiff as
respondent in NHBP Case No. 17-046-PPO/ND (ECF No.
1-3). The PPO prohibited Plaintiff from “stalking” Nathaniel
Spurr, the petitioner (id.). Plaintiff moved for reversal by
the Supreme Court for the Nottawaseppi Huron Band of
Potawatomi, which was denied on December 6, 2017 (ECF
No. 1-10 at PageID.101).

On December 11, 2017, Plaintiff filed a four-page “Complaint
for Declaratory Judgment and Injunctive Relief” (ECF No. 1)
in this Court, as well as a 26-page “Brief in Support” (ECF
Nos. 1-1 & 1-2). Plaintiff's Complaint does not delineate
any counts, but her brief includes a “Statement of the Legal
Issues,” as follows:

A. Did the Evidence Before the Trial Court Support
the Court's Findings that the Plaintiff was engaged
in “Stalking” as defined under the NHBP Domestic
Violence Code?

B. Putting Aside the Issue of Jurisdiction, Should the
Trial Court Have Issued a Permanent Personal Protection
Order Against the Plaintiff Based on the Evidence
Before the Court?

C. If a Permanent Protection Order Against “Stalking” is
considered a Criminal Sanction, Did the Trial Court have
Jurisdiction to Issue It Against the Plaintiff Under NHBP
Tribal Law or United States Law?

D. If a Permanent Protection Order Against “Stalking” is
considered a Civil Sanction, Did the Trial Court have
Jurisdiction to Issue It Against the Plaintiff Under NHBP
Tribal Law or United States Law?

E. If the Trial Court did not Have Jurisdiction to Issue its
Permanent Protection Order Against the Plaintiff, Was

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0386114401&originatingDoc=I04d5f17015c211ea942eedc092039568&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0280196101&originatingDoc=I04d5f17015c211ea942eedc092039568&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0170345501&originatingDoc=I04d5f17015c211ea942eedc092039568&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I04d5f17015c211ea942eedc092039568&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I04d5f17015c211ea942eedc092039568&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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the Trial Court Justified in Submitting its Order to the
Michigan Law Enforcement Information Network?

*2  F. Would the Plaintiff suffer a Continuing, Irreparable
Harm in the Absence of Preliminary Injunctive Relief?

G. Has the Plaintiff Exhausted Her Remedies, by
Challenging the Tribal Court's Jurisdiction in Federal
Court?

(ECF No. 1-1 at PageID.11-12).

Plaintiff also included an “Appendix” with three more
“Related Procedural Issues,” as follows:

H. Was it Appropriate for the Trial Court to Suggest to the
Petitioner that his Personal Protection Order could be
renewed annually, unless the Plaintiff could prove she
had not harassed him?

I. What are Other Consequences of Entering a Permanent
Protection Order into the Michigan Law Enforcement
Information Network?

J. Should the Trial Court Have Granted the Plaintiff's
Request to Postpone the Hearing to a Date Later than
February 16, 2017?

(ECF No. 1-2 at PageID.26-29).

Plaintiff seeks a declaratory judgment “that (1) the
Defendants do not have personal or subject matter jurisdiction
to issue against the Plaintiff the temporary and permanent
personal protection orders that have been issued by the
Defendant ... Judge Pope; and (2) the Defendants are
legally required to withdraw the permanent protection order
from the Michigan Law Enforcement Information Network
[LEIN]” (ECF No. 1 at PageID.3). Plaintiff also seeks
preliminary injunctive relief in the form of an injunction
“to prevent the Defendants from unlawfully pursuing
proceedings against the Plaintiff based on the permanent
Personal Protection order, and from maintaining the Order on
the Michigan Law Enforcement Information Network” (id.).
Last, although not included in its title, Plaintiff's “Complaint
for Declaratory Judgment and Injunctive Relief” seeks
“damages against the Defendants, jointly and severally” (id.).

On January 25, 2018, Defendants jointly moved for a Pre-
Motion Conference, proposing to file a motion to dismiss

(ECF No. 13). On January 30, 2018, the Court noticed a Pre-
Motion Conference for March 12, 2018 (ECF No. 18). On
January 31, 2018, Plaintiff filed in this Court an “Emergency
Motion for a Temporary Restraining Order and for Scheduling
a Hearing on a Preliminary Injunction” (ECF No. 19). This
Court denied Plaintiff's request for a TRO and indicated that
the Court would address the topic of preliminary injunctive
relief at the scheduled proceeding on March 12, 2018 (Order,
ECF No. 20).

Following the combined Pre-Motion Conference and Motion
Hearing on March 12, 2018, this Court issued an Order
denying Plaintiff's request for a Preliminary Injunction for
the reasons stated on the record and setting forth a briefing
schedule on Defendants’ proposed motion to dismiss (Order,
ECF No. 26). In May 2018, Defendants filed their Motion to
Dismiss (ECF No. 29). Plaintiff filed a response in opposition
(ECF No. 31), and Defendants filed a Reply (ECF No. 32).

II. ANALYSIS

A. Motion Standards

Defendants move to dismiss this case under Rules 12(b)
(1) and 12(b)(6) of the Federal Rules of Civil Procedure.
Rule 12(b)(1) permits dismissal for a lack of subject-matter
jurisdiction. FED. R. CIV. P. 12(b)(1). “When the defendant
challenges subject matter jurisdiction through a motion
to dismiss, the plaintiff bears the burden of establishing
jurisdiction.” Angel v. Kentucky, 314 F.3d 262, 264 (6th Cir.

2002) (quoting Hedgepeth v. Tennessee, 215 F.3d 608, 611
(6th Cir. 2000)). See also Moir v. Greater Cleveland Regional
Transit Auth., 895 F.2d 266, 269 (6th Cir. 1990). Motions to
dismiss for lack of subject-matter jurisdiction take one of two

forms: (1) facial attacks and (2) factual attacks. United
States v. A.D. Roe Co., Inc., 186 F.3d 717, 721-22 (6th Cir.
1999). If the jurisdictional attack is facial, then the court must
accept the allegations in the complaint as true and construe
them in a light most favorable to the non-moving party. Id.
If the attack is factual, however, then the court may look
to material outside the pleadings and make factual findings.

Id. See also Nichols v. Muskingum Coll., 318 F.3d 674,
677 (6th Cir. 2003) (“In reviewing a 12(b)(1) motion, the
court may consider evidence outside the pleadings to resolve
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http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR12&originatingDoc=I04d5f17015c211ea942eedc092039568&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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https://1.next.westlaw.com/Link/RelatedInformation/Flag?documentGuid=Id3090282798311d99c4dbb2f0352441d&transitionType=InlineKeyCiteFlags&originationContext=docHeaderFlag&Rank=0&ppcid=77ca9f1200e74fefb9d204eb2095d228&contextData=(sc.Search) 
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factual disputes concerning jurisdiction, and both parties are

free to supplement the record by affidavits.”); Ohio Nat'l
Life Ins. Co. v. U.S., 922 F.2d 320, 325 (6th Cir. 1990) (“The
court has wide discretion to consider material outside the
complaint in assessing the validity of its jurisdiction.”).

*3  Federal Rule of Civil Procedure 12(b)(6) authorizes the
court to dismiss a complaint if it “fail[s] to state a claim
upon which relief can be granted[.]” FED. R. CIV. P. 12(b)
(6). In deciding a motion to dismiss for failure to state a
claim, the court must construe the complaint in the light most
favorable to the plaintiff and accept all well-pleaded factual

allegations in the complaint as true. Thompson v. Bank
of Am., N.A., 773 F.3d 741, 750 (6th Cir. 2014). To survive
a motion to dismiss, the complaint must present “enough
facts to state a claim to relief that is plausible on its face.”

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 557, 570
(2007). “[T]he tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal
conclusions. Threadbare recitals of the elements of a cause
of action, supported by mere conclusory statements, do not

suffice.” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). See

also Commercial Money Ctr., Inc. v. Ill. Union Ins. Co.,
508 F.3d 327, 335-36 (6th Cir. 2007) (“When a document is
referred to in the pleadings and is integral to the claims, it may
be considered without converting a motion to dismiss into one
for summary judgment.”).

B. Discussion

“Federal courts are courts of limited jurisdiction.”

Insurance Corp. of Ireland, Ltd. v. Compagnie des
Bauxites de Guinee, 456 U.S. 694, 701 (1982). “Without
jurisdiction the court cannot proceed at all in any cause.
Jurisdiction is power to declare the law, and when it ceases
to exist, the only function remaining to the court is that

of announcing the fact and dismissing the cause.” Steel
Co. v. Citizens for a Better Env't, 523 U.S. 83, 94 (1998)

(quoting Ex parte McCardle, 7 Wall. 506, 514; 19 L.Ed.
264 (1868)). Indeed, the Court has an obligation to dismiss
an action “at any time” it decides that “it lacks subject-matter
jurisdiction.” FED. R. CIV. P. 12(h)(3).

Plaintiff alleges this Court has jurisdiction over the subject
matter of her Complaint pursuant to the Indian Civil Rights

Act, 25 U.S.C. § 1302; the Declaratory Judgment Act,

28 U.S.C. § 2201; and the federal-question statute, 28
U.S.C. § 1331 (ECF No. 1 at PageID.2). The Court will
consider the parties’ arguments under each of these three

alleged jurisdictional bases, in turn. 1

1. The Indian Civil Rights Act
Defendants argue that the Indian Civil Rights Act (ICRA),
25 U.S.C. §§ 1301–1303, does not provide this Court with
subject matter jurisdiction over Plaintiff's Complaint (ECF
No. 30 at PageID.360-361). Despite including the ICRA in
the jurisdictional statement of her Complaint, Plaintiff does
not address its applicability in her response to Defendants’
motion to dismiss.

Defendants’ argument has merit.

With the passage of the ICRA, Congress imposed “certain
restrictions upon tribal governments similar, but not identical,
to those contained in the Bill of Rights and the Fourteenth

Amendment.” Santa Clara Pueblo v. Martinez, 436

U.S. 49, 57 (1978). “[ Section] 1302 does not impliedly
authorize actions for declaratory or injunctive relief against

either the tribe or its officers.” Id. at 72. “In 25 U.S.C.
§ 1303, the only remedial provision expressly supplied by
Congress, the ‘privilege of the writ of habeas corpus’ is made
‘available to any person, in a court of the United States,
to test the legality of his detention by order of an Indian

tribe.’ ” Id. at 58. See also LaBeau v. Dakota, 815
F. Supp. 1074, 1076 (W.D. Mich. 1993) (“Congress did not
provide a private right of action in the Indian Civil Rights
Act...”). Therefore, even assuming arguendo that Plaintiff has
not waived this claimed basis for jurisdiction, the Court agrees
with Defendants that the ICRA does not provide the Court
with subject matter jurisdiction in this case.

2. The Declaratory Judgment Act
*4  Defendants argue that the Declaratory Judgment Act,

8 U.S.C. § 2201, likewise fails to confer this Court with
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subject matter jurisdiction in this case (ECF No. 30 at
PageID.361-362). Again, despite including the Declaratory
Judgment Act in the jurisdictional statement of her
Complaint, Plaintiff does not address its applicability in her
response to Defendants’ motion to dismiss.

Defendants’ argument has merit.

“[T]he operation of the Declaratory Judgment Act is

procedural only.” Skelly Oil Co. v. Phillips Petroleum
Co., 339 U.S. 667, 671 (1950) (citation omitted). “Congress
enlarged the range of remedies available in the federal courts
but did not extend their jurisdiction.” Id. Hence, “[t]he
plaintiff's claim itself must present a federal question.” Id.
Therefore, assuming arguendo that Plaintiff has not also
waived this claimed basis for jurisdiction, the Court agrees
with Defendants that the Declaratory Judgment Act does not
provide the Court with subject matter jurisdiction.

3. The Federal-Question Statute
Similarly, the federal-question statute, 28 U.S.C. § 1331, does
not, in and of itself, supply a substantive basis for federal
jurisdiction. Section 1331 provides that “[t]he district courts
shall have original jurisdiction of all civil actions arising
under the Constitution, laws, or treaties of the United States.”
28 U.S.C. § 1331. In other words, § 1331 merely gives the
federal district court jurisdiction when a federal question

arises based on other federal law. See Gully v. First Nat'l
Bank, 299 U.S. 109, 112 (1936) (“To bring a case within [§
1331], a right or immunity created by the Constitution or laws
of the United States must be an element, and an essential one,
of the plaintiff's cause of action.”).

As noted supra, Plaintiff did not state her claims in her
Complaint as required by Federal Rule of Civil Procedure
10(b), but this Court will consider the ten issues Plaintiff
presented in her accompanying brief and appendix to
determine if she has identified a federal question for review.
Plaintiff's Issues A and B address the sufficiency of the
evidence under the NHBP statutory definition of stalking
in support the Tribal Court's issuance of the PPO against
her (ECF No. 1-1 at PageID.12-18). Plaintiff's Issues C and
D concern the Tribal Court's jurisdiction to issue the PPO
against her, a non-tribal member, as either a criminal or civil
sanction (id. at PageID.17-21). In Issue E, Plaintiff challenges

the propriety of submitting the PPO on Michigan's LEIN
system (id. at PageID.21). This Court has already resolved
Issue F, Plaintiff's request for a preliminary injunction (id. at
PageID.21-23). Issue G concerns whether Plaintiff exhausted
her remedies in the Tribal system (id. at PageID.23-24). And
Issues H, I and J are “related procedural issues” concerning
how the Tribal Court entered the PPO (ECF No. 1-2 at
PageID.26-29).

a. Tribal-Law Claims
Defendants argue that with the exception of Plaintiff's
challenge to the Tribal Court's jurisdiction, Plaintiff's claims
are grounded solely in the asserted requirements of tribal
law, not federal law (ECF No. 30 at PageID.359). Defendants
conclude that this Court is not empowered to speak on these
questions (id.).

In her response to Defendants’ motion to dismiss, Plaintiff
does not dispute that her claims in Issues A, B, E, G, H, I and
J do not “aris[e] under the Constitution, laws, or treaties of the
United States” for purposes of federal-question jurisdiction
under § 1331.

*5  Defendants’ argument has merit.

The Court determines it lacks jurisdiction over the subject

matter of Plaintiff's tribal-law claims. See, e.g., Talton v.
Mayes, 163 U.S. 376, 385 (1896) (“[T]he determination of
what was the existing law of the Cherokee nation ... [was]
solely [a] matter[ ] within the jurisdiction of the courts of
that nation, and the decision of such a question in itself
necessarily involves no infraction of the Constitution of the
United States”); Shelifoe v. Dakota, 966 F.2d 1454, at *1
(6th Cir. 1992) (“[T]he district court lacks jurisdiction to
review a challenge to the propriety or wisdom of a tribal
court's decision.”); Lesperance v. Sault Ste. Marie Tribe of
Chippewa Indians, 259 F. Supp. 3d 713, 722 (W.D. Mich.
2017) (“Whether the Tribe correctly interpreted and applied
its own ordinance does not present a federal question.”).
Hence, Plaintiff has not borne her burden of demonstrating
any jurisdictional basis for this Court to review her tribal-law
claims, and the tribal-law claims are properly dismissed under
FED. R. CIV. P. 12(b)(1).

b. Jurisdictional Claim
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Defendants concede that unlike Plaintiff's tribal-law claims,
federal-question jurisdiction lies over her claim that the
Tribal Court lacked jurisdiction to issue the PPO as a
matter of federal law (ECF No. 30 at PageID.362), i.e.,
Plaintiff's remaining Issues C and D. Although they concede
subject matter jurisdiction exists over the jurisdictional claim,
Defendants request that this Court dismiss the claim “against
all Defendants under Rule 12(b)(6) because the claim is
squarely foreclosed by Congress’ unambiguous recognition

of tribal jurisdiction in 18 U.S.C. § 2265(e)” (ECF No. 30
at PageID.362). According to Defendants, the jurisdictional
claim turns on a pure question of law and is “not plausible on
its face” (id.).

In her response, which incorporates some of her earlier
briefing on the topic, Plaintiff “agree[s] with the Defendants’
statement that Joy Spurr's claim is suitable for disposition
without further briefing, apart from the issues of damages,
costs and attorney fees” (ECF No. 31 at PageID.374).

However, contrary to Defendants’ reliance on 18 U.S.C.

§ 2265(e), Plaintiff contends that 25 U.S.C. § 1304
instead indicates Congress’ clear intent to not authorize
tribal courts to issue PPOs against non-tribal members over
crimes of domestic violence (id. at PageID.374-375). Plaintiff

asserts that § 2265 “is about ‘full faith and credit given
to protection orders,’ not jurisdiction” (ECF No. 23 at
PageID.307). According to Plaintiff, if this Court looks to

§ 1304, then the Court will conclude that the Tribal Court
lacked jurisdiction to issue the PPO in this case because
Plaintiff “does not fit within any of the designated categories”

delineated in § 1304(b)(4)(B) for exercising jurisdiction
against a defendant who “lacks ties to the Indian tribe” (id.
at PageID.306). Plaintiff reiterates her request that the Court
issue a declaratory judgment that “the NHBP courts lacked
jurisdiction to grant the personal protection order against her,
and issue a corresponding permanent injunction against the

Defendants, in view of the unambiguous language of 25
U.S.C. 1304” (ECF No. 31 at PageID.375).

*6  In reply, Defendants argue that “the parties’ briefing
to date demonstrates that Plaintiff has no viable argument

to evade Congress's clear mandate in 18 U.S.C. §
2265(e)” (ECF No. 32 at PageID.380).

Defendants’ argument has merit.

Although this Court lacks jurisdiction to review a challenge
to the “propriety or wisdom” of a tribal court's decision, a
remedy may be available to challenge the jurisdiction of the

tribal court. See Shelifoe, 966 F.2d at *1 (citing DeMent v.
Oglala Sioux Tribal Court, 874 F.2d 510, 513 (8th Cir. 1989)
(“The question of whether an Indian tribe has the power to
compel a non-Indian to submit to the civil jurisdiction of a
tribal court is a federal question under 28 U.S.C. § 1331.”)).

Specifically, in Nat'l Farmers Union Ins. Companies v.
Crow Tribe of Indians, 471 U.S. 845, 852 (1985), where the
petitioners contended that the tribal court had no power to
enter a judgment against them, i.e., that “federal law has
curtailed the powers of the tribe,” the United States Supreme
Court decided that “[t]he question whether an Indian tribe
retains the power to compel a non-Indian property owner to
submit to the civil jurisdiction of a tribal court is one that
must be answered by reference to federal law and is a ‘federal
question’ under § 1331.” The Supreme Court pointed out that
because the petitioners contended that federal law divested the
tribe of this aspect of sovereignty, “it is federal law on which
they rely as a basis for the asserted right of freedom from
Tribal Court interference,” and “[t]hey have, therefore, filed
an action ‘arising under’ federal law within the meaning of §

1331. Id. at 853. The Supreme Court held that the district
court correctly concluded that a federal court may determine
under § 1331 whether a tribal court has exceeded the lawful
limits of its jurisdiction. Id. See also Kelsey v. Pope, 809
F.3d 849, 854 (6th Cir. 2016) (deciding, as a federal question
under § 1331, whether the Little River Band of Ottawa Indians
properly asserted extraterritorial criminal jurisdiction).

Here, too, the Court determines that it has federal-question
jurisdiction under § 1331 to determine whether the Tribal
Court exceeded the lawful limits of its jurisdiction in issuing
the PPO in this case. Accordingly, the Court turns to the merits
of Defendants’ argument under Rule 12(b)(6) that Plaintiff
has not stated a plausible jurisdictional challenge.

In general, 18 U.S.C. § 2265 provides for “full faith and
credit” for protection orders issued by the courts of any
“State, Indian tribe, or territory.” Defendants correctly rely on
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subsection (e) in this case, which provides more specifically
the following:

(e) Tribal court jurisdiction.—
For purposes of this section, a
court of an Indian tribe shall have
full civil jurisdiction to issue and
enforce protection orders involving
any person, including the authority
to enforce any orders through civil
contempt proceedings, to exclude
violators from Indian land, and to
use other appropriate mechanisms, in
matters arising anywhere in the Indian
country of the Indian tribe (as defined
in section 1151) or otherwise within
the authority of the Indian tribe.

18 U.S.C. § 2265(e). On its face, the “Personal Protection
Order (Non-Domestic) (Stalking)” (ECF No. 1-3) was filed

under 18 U.S.C. § 2265, and the plain text of subsection (e)
clearly establishes the Tribal Court's “full civil jurisdiction”
under federal law to issue the order in this case for the benefit
of Nathaniel Spurr.

*7  Plaintiff argues that if this Court instead looks to 25
U.S.C. § 1304 to determine if the Tribal Court exceeded the
lawful limits of its jurisdiction, then a different conclusion

is compelled. However, Plaintiff's reliance on § 1304

misplaced. Section 1304 provides a participating tribe
with “special domestic violence criminal jurisdiction over
a defendant for criminal conduct that falls into one or
more of the following categories: (1) Domestic violence
and dating violence [and] (2) Violations of protection

orders.” 25 U.S.C. § 1304(c) (“Criminal conduct”).

Section 1304 sets forth the limits of a participating tribe's
“special domestic violence criminal jurisdiction,” whereas

§ 2265(e) establishes the tribe's “full civil jurisdiction to
issue and enforce protection orders involving any person.”
The two statutes govern two different subject areas. In short,
Plaintiff's jurisdictional challenge is not plausible and is
properly dismissed under FED. R. CIV. P. 12(b)(6).

III. CONCLUSION

For the foregoing reasons,

IT IS HEREBY ORDERED that Defendants’ Joint Motion
to Dismiss (ECF No. 29) is GRANTED, and Plaintiff's
Complaint (ECF No. 1) is DISMISSED.

Because this Opinion and Order resolves all pending claims
in this matter, a corresponding Judgment will also enter. See
FED. R. CIV. P. 58.

All Citations

Not Reported in Fed. Supp., 2018 WL 10075919

Footnotes

1 Given its conclusions herein, the Court does not reach Defendants’ alternative argument that this Court
should dismiss the claims against Defendants NHBP and the NHBP on the basis of sovereign immunity.
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