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»●
fu

i'

.. ..
CarO; I*iichigar;1

■sSSk
2020 at 12:19 D.m.Wednesday', March 4,2

(Only testimony of Deputy Robinson ordered3

transcribed)4 ■'

The Court will now call the,caseTKB COURT:5

the State of Michigan versus David Allanthe Peoole of6

Mr. Wanink is here onnurnber 20-0045FD.Lucynski, case7

jocuns is here with hisbehalf of the People. Mr.

afternoon to the two of you.client, Mr. I>ucynsk.i; good9

&ood afternoon, judge.MR. T-?ANIhK;10

the Court proceeds with aBeforeTHE COURT:11

Mr. Lucvnskipreliminary examination on this matter

Co’rrt has a matter to address withtne

12 ;

■you. six. You;13

bond to attend randomhave been ordered aS psri. oi your

drag and alcohol screens at a Chance to

Lucynski, the Court received the results of

those tests and there's two tests from January of 2020

test from February 24, 2020 and the

called dilute tests. So,

Change in Caro

and Hr.

there's one

alsoare abnormal

14

C7
9

Sil
o

o 16
O
O

a 17z.

18&
e
c
D 19
O
cu

t at some point here today, Mr.a
C

v'e're gonna address i-.2Q
< But we'retion.Ducvnski after your prslimJLnary21e

O aroendirients need tor or not anytalk about wns 22 GornaC
C*

in fact.rd, i“ bond t erms mo v rngi rvmade to yo’ur23
I

i
court. So,to crrcu:transierred o^’erA tnus case iss

copies of this todo is I'm gonna givewhat I'm gonna25
'1
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j
ij
I

I'm gonr.s givs copies of thisI omey, Mr. Jocuns,your a

Woiiink and after the preliminar/ examination2 to I’ir.

address this matter as well, o>cay?takes nlace we'll3

Fair enough?4

MR. JOCUNSi Thank you, Judge. Judge, I have5

reouest if that's possible -6 one

THE COURT: Sure.7

I have a bit of af«K. JtOCUNS: nere.8

headache, is it possible if I could have ray tea hare

absolutely.OhTH3 COURT:

9

10

I won't make a messMR. JOCUNS:11

,t is not a problem at all, Mr.mu
THE COURT:12 1

13 Jocruns.

Thank you, Judge.MR. JOCUNS: 1

14

I'll oive ya that basic huira.nTHE COURT:15n
a

M
9

O

right, okay?16o

O
o

Ail right, thank you.MR. JOCUNS:17O
tL

s
«$

So, Heather, can youTHE COURT: All right.
ec

18a

<
D

of this for Mr. Wanink and Mr.somebody make copies
C

19a n&vs
c
o%
SI

JocuTiS, please?
C

20
e
tu

5 MALLOY r Sure.MS.21
a
e

are both partiesrightALlO
THS COUKT; Oxay.222

£
O

h the prslimin *r»v*this titTiS w:ready to oceed at23

examination?24
\

Yes, iicnor.Mul.25 Plaintiff-Appellee's Appendix 5 
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Defense is ady, your Honor.JCCUNS:MR.

TH3 COURT: DRay. Mr. Wanin.k, first witness.\

■n Dieasa?

MR. WANINK: Thank you. People call Deputyd

Rvan Robinson.

THE COURT: Okay. Deputy Robinson, I'm gonna6

take a seat ud here at the witness stand for7 nave you

Before you take a seat, I'm gonna have youus, plea'se?
O
O

Do you solemnlypleese?hand for me,0 raise vour rign

the truth, the whole truth, andswear or affirm to tell10

but one truth in tnis mat11 notrang

I do, your Honor.rGl. ROBINSON:12

thank you, please be seeled.Okay,COURT:13

RYAN ROBINSON14
n

sworn as a witness andn (At 12:22 a . iTi. ,15
cy

o
testified as follows)16e

O
O

DIRECT EXAMIfRTIONa 17s
4
ca

BY MR. WAiTINK:18<
c

state your full name, spell your
SI

Sir, can you please15hrc O
O

u
C

for the record?last native20C
ui

3
smelling is R-0-B-J.-N-S-0-N.Deoutv Rvan Robinson;21 A&o

V

are you currently eitploysd?Where22 hant you, sir.QC
Ou

Yns Tuscola Coimty Sheri f's O23 a

ied road oatrol officer?.And are you a car;24 0r'
25 Yes, Plaintiff-Appellee's Appendix 6 
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long have you worked in that capacity?

for 13 years, I've been

And howQ1

I' Ve worked at the department2 A\

h  11road oatrol for abcuu years now.strictlyj

your capacity as a road ^at^ol

s department, on or about

And were you working in4 Q

officer with the sheriff'0

2020?January 206 /

Yes, I was.7 A

12:24 p.m., PX# 1 marked)(A.t8

PX# 2 marked)(.At 12:24 p.m.,9

?X# 3 marked){.At 12:24 p.m.,10

,  PX# 4 marked)(A.t 12:24 p.m.j 1

5 marked)(.At 12:24 p.m.,12

?X# 6 marked)(A.t 12:24 p.ui.13

r4R. W.ANINK;:

Drawing your attention to

on patrol in the area of Old State Road,

VJisner Township?

that date, do

14 BY

you recall being
D

15 Q

T nnearo
a

16o

O
o
o 171^

eS

C
W

Yes.18 Aa.<
CL

do you recall makingC

ately 10:01 a.m.,a
And at approx19 UlQe

o&
name of David .Allanta

individual by theC

contact with20C
Ur
e

Lucvnski?21D
C3

o
s Yes.22 1C

&
cobalt at Lne time,■  a red Ch=v%'.ratiArid he we-s o23 Q '■3

correct?24
\

t'B correct.That' s25 A Plaintiff-Appellee's Appendix 7 
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T it that first drew you to thisAnd what i-sQ cuiar

2 vehicle with Mr. LucNTiski?\

A-S I was traveling west on Old State Road, I ed twoA no'j>

vehicles stooped in the ndddle of the roadway, facingA

opposite directions, so driver side doors/windows were5

Mr. Lucynski was in a, a red Chevy6 to each other.

they were, they were stopped in the middleCobalt, again7

not pulled off. to the side or an'^’t-hingof the roadway,8

like that.9

fic at the time?the flow of tr;So they W'ere impeding10 Q

That's correct.11 A

what did vou do?this sceneAnd so,12 upon coming uponQ

■ued traveling westbound, with '-he inteiiticn to13 A conni
V

-As I gotstop the red Cobalt for impeding traffic.14
a

the vehicle turnedenough to see a license plats,close15o
cS
ce

southbound into a driveway there,

it turned off from Old State Road into a personalAnd so

e 16e

O
u

17 Qa.

:S
C
U1 residence?18&<
0
e
S3 19 Yes, yes.A
D&
s

contact with the occupants of the reoAnd did vou malce20 Q
a
B
S

Cobalt?21ft
o

o

I did.●5 22 Yes
O

there?And how r^y were23 Q

There vjas one.24 Tv

ied the driver?And you identi25

7
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Yes, i did.3 A

the driver identified as?And who was2 Q\

David Aillan Lucynshi-3

recognize hira il v'ou ScW himAnd the driver, wo'old you4 0

again?5

Yes.T«
0

the courtroom today?Is he present in7 Q

Yes, he is.A

to identification,No objectionKR. JOCTunS:9

10 your iionor.

sc noted.Okay,'thank youTHE COURT; t
11

just gonna ask may ther®. WANIl^iK; Okay, X was
12

record reflect.13
\

BY MR. K.A>vxN:<:14

that in Tuscola
location in Wisner Township

o IS
this /

So,15 Qe
o

o

County?
o

16
o
u

Yes, it is.e 17 A
S

Is it in the state of Michigan?
t£
a

1§ QD.<
L.
CD
C

Yes.ur
19 A

C
o

is ite.

in the morning,11'
is 10 :01 a .m.,

And given that this
C

20 Q
W
3<

daylight out?21

O

Yes.22 Ac
c

contact with the defendant, what,when you made oAnd so,23 Q

did you notice?anything24 f

i:
questioned if ne,right away

\I

when 1 made contact25 a

O
O
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cause just prior toif he knew who had lived there,1

1 did have time to run the plate and i
T

malting contact2 /

saw that the registered owner of the vehicle lived on3

on Old State Road where henotDickson Road in Reese,A

I trade contact with him and as we werehad turned in.5

I detected an odor oj. trarijuara coming XiOrti,talking.6

him and also throughout the conversation i cetected

intoxicating beverages as well.

7 irora

an odor of8

with recards to when wasdefendant,And did you ask tne9 Q

he had consumed any alcohol or contiolleothe last time]0

substance?11

did.12 Yss I
t

to alcohol?indicate with regardsAnd Vr’hat did he13 Q

the boat20 tTiinutes ago atKe stated approximately14 a(

rt

launch he drank one beer.15
e
eg

,  did he indicate whetherAnd with regards to mari]uana

he had recently consumed marijuana?

Re said he consumed at the same time, at the boat

o

16 Q9
C»

C
o

17O
n.
£

cc

18eu ACL

&
D
e

launch.19a

0&
a

Did he say how much?c 20 o
e
Iff
D< thS-t .I do not recall21 a
9
9

rime between the bean launchhow muchAnd approximately

and when you're having contact

22 QS
c
O

with him?
23

than two miles away rromiust lessThe boat launch24 %

was thehe said 20 minutes was,I believeAgain25 tnere. /

0
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I wouldr/t have any] aniount of time that passed but i.,

r if that was accurate or not.2 way of knowing if t

And when you came upon him sitting in the3 .All right.Q

middle of Old State Road, you had no idea how long he'd4

been sitting there?
s

6 That's correct.7\

admissions of alcohol use and.And so based on these7 Q

what did you do nerecent marijuaria use.
O
O

i decided to run him through some field sobrieties.9

And why did you wanna do uhat?10 o

not he could be legallyTo determine whether orn A

operating a vehicle.12

ightwith individuals whoAnd Inave you come in contact13
iTln

V

influence of controlledbe potentially under the14

n

siibstance before?15
O
a

16 Yes.
O
u

Did they exhibit any kind of physical sig:
ns?

17O 0
s

a

18 Yes.A<
C.
e

trained to look for?C

What in particular are you19U O
C
O

sometimes therefar as controlled s'ubstences,Well, as20
C
Ui

'id of not really tired, but
<

I explain it, k:how do21 is
a
e

o
like22S

C
O
u.

with all due respectYo’ur Honor,HP.. JOCUNS ■23 ;

this is kind of
I must object that this is speculation

an they're saying controlled substances

I

mevague.

24
\

25 /

10
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t there's anyI also don't believe i-hkind of tiredi

is being referenced to thatspecific authority that2

other than what rraywith this alleged knowledge,coties

personal experience.be4

waninx?Any response, Mr.THE COURT:5

is what isquestionThat wasMR. wAlJIl'fK; ;6

nersonal experience -hi. 37

That was the question, Mr. uocu:THE COURT: /O

the objection is overruled.9 so

5Y MR. kAI^INK;10

what have you seen in
with tiarij’uana..oarticularn Q in

inf luenino be under the
individuals that you believed12

blood shotthey'll have dry' mouth.From time to time,13 A-
X

thinos Oi tnat nature.watery eyes;14 [ eyes/

any signs that you just described withAnd did you see15 Q
9
rc
e

regards to the defendant?

blood shot.His eyes were

o

16e

O
O

e 17 AU.

o?

at the time you had interactedC

And what was his demeanorMi Q&<&
0
C

with him?19
C

He didn't
actually pretty laid back.

Oi
c He was, ne was20 A
a

was -kind of calm
0

that. Reyxhing like5
seem agitated,

durina the whole interaction.

oJD21
9

o

22
t.

,  for officer*Doint/ did you ever

nrv to ascertain whether he had

Okay. And at23 0

any weaoons
.sarety II

r- I

his Derson?25
I

1 1
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if people have weapons on 'era,Yes, 1, 1 always ask ii A

r the same thing.I asked hi'✓ lu

o you asked him this?And what did he do w3 Q

he lifted his shirt to shew me his, his waistband.4 Ke,A

Okay, did he lift it all the way?.5 0

to his chest.it was all the way upYeah6

than just his waistband?Okay, rather7 Q

8 That's correct,Z!

admissions and what you^ reAnd so, based on hnso 0

indicated you had decided to put tL2.TT\10 observing you

field sobriety evaluations?through11

12 Yes.>

laminations did you conduct withIn particular, what e13 o

regarding this trcfiic slop?the defendant,14

alsoHorizontal Gaze Nystagmus.I started with the15 An
1,

n
e

did the one-legged stand and the walk and turn uo make

standardized field sobrieties,

conducted a lack of convergence task and

and counting.

I
I had the threesure

then also

along with alphahstfinger-to-nose

o

16o

O
U

17a
IL

2
●3
C
tu 18<
s
c

And have you received any specialized training with

19a

O

tti

20 o
e
u
0

to adirunistering these tests?
<

regards21e
0

O

22 V,21 0 <

O

did YOU receive?W'nat i particular0

field sobrieties andthe standardizedI'm certified in24 A

n to .ARIDS training.I've also be25

12
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»●● ●●

And whac is AR.IDE?Q

It's the A-dvanced Roadside imoaired Driving covrrse that7 A

iz’sjust to ;>cinda help furrher the SFSD's,3 I took, it's

kind of -- I guess I'd say it's like a step above just4 ;

the standardized to look lor primarily drugs.5

teaches you additional examinationAll right, so it6 Q

for detecting persons under therrethods on the roadside7

influence?8

Yes. that's correct.;9 Zs

I'll be moreI g'uess controlled substancesOf na10 0 ci,

f ic?]] spec

12 Yes.A

ai Gaza .Nystagmus test, havei'iith regards to the Horii.o:

administered that test before?you

1 Q

la

«
I have.15 Y»c%n /e

o
fV
o

trained to look for?o
And vvhat is it you're16o Q

O

there's maitiple things, the first thing you have

the medical assessment to see if

o
Well,

to look for is kind of

s eq-aal pupil size and equal tracking when youthere'

17 AO
c.
S
4

5 ; o1 o<&
nc

19
tz
o
e.

in fretin this case my finger, oia

hold a stimulus.20
a
o

.As long as their eyesand forth.face and go back

will equally track and the pupils

tneir21
o
e

are, are the semeO

22Z
C
O

assume that there's nothingcan generally23 size, you, you

You tnenso you can conlrnue.medically gomg on =nd

look for a lack of smooth pursuit

24

in both eyes. you0.&25
i
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)L
II

t

You're looking forthe stimulus back' and forth.I pass

and sustained nystagmus at Tnaximuia deviation,9 distinct

in each directionwhich is as far as their eye can go

see if there's nystagmusand then you're also looking to

prior to 45 degrees in both eyes, lastly you would check

d

c;.

to see if there's any vertical nystagmus .5

indicate to someone who'sAnd what do this nystagmus7 Q

doing an investigation?8

is showing nystagmussomeone
Generally if they're9 A

they' ve been consumingit means thattheir eyes10 rn

intoxicating beverages,II

might be under the influence

IS there anything you look

And with someone wnoQ  Okay.12

controlled substance13 Ol S I

for?14

there's alcohol and other

,  on board, I was taught that it

like you generally would see

I always start out my field

whensometimesYou know15 AC7 fe
9

e

controlled substances on
e

16e
C9

O
O

might not show nystagmus

with just alcohol,

sobrieties doing that just to see what I

17O
iL
2
4
c

18a?&<

can, what I canO
tc

19w

c
o

things on
but your eyes can do di

erent
gather20C

C
UJ
s
c

s’ubstances.different21
©
e

the defendant adniinted -oc

And in this particular

to cons'uming both marijuana a

case

a
you

22 Qs
C

O

nd alcoholic beverages?
23

That's ccrrecu.24 A

he had any medicallim whetherincuirsd to0.3.6. you25 Q

1 i
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i
n

conditions prior to administering these tests?

r

i did not ask him if he had medical conditions but when2 ;

one-legged stand, he- asking him to do the3 I was per

did tell me he had bad knees.4

Did he ever indicate to you that he had any m=intal5 Q

anything like that during thesues or head trauma or6 1 s

administration of the test?f

g No.A

- conductingDid he exhib as vou were cons9 gns0

the HGN?10

for injuries or anything --11 a

12 Yes.Q

any signs of mentaldidn't shew any,Yeah, no.13 He
n

traumas or anything like that?iruoairment or14

r>
conducted thedid you note when youi r anyt-hing

u

15A Q QL. , te
Q
fV
«r

Horizontal Gaze Nystagmus on the defendant?

smooth pursuit in both eyes.

5 slight nystagmus but he

A
Ha did have a lack of

fcnsx*8 wasmaxiTTram deviation

o
a

16o

O
o

te 17 Aa
S

18<
o

he didn't haveS

t have nystagmus prior to 45,uf didn19
C
o
L-
B
c

iXHicai nyst. acinus.20 V
c
tv
o

was the-legged stand,And with regards to onea

21 o
9

that test based on whac neable to oerform£ 22 dersnnantS
o

.salth condition?told you about his23

No, he was not.‘d a

thatwaik-and-tum, what, what isHow about theOkay.25 Q Plaintiff-Appellee's Appendix 16 
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test and how is it performed?1

I alway-s tell the people to getthe -walk-and-t'Lixxi,2 So,A

position, which would be the rightthe starting3 into

the left foot, touching heel Lo toe.foot in front of/.4

I always tell them Lo stay inthe sides.arms down to5

because iinstructed otherwisethat position until6

I have
explain everything and then i demonstrate nej-Oxe

I ei;plained to him he ne
them conduct the test.

7

eded Lo
S

toe with every step
touching heel towalk heel to toe.9

taking aout loud for nine steps,counting every step10

i explained it asaround.steps to turnseries of smalln
around

, one foot planted and pivota pivot, leaving one

that foot and then come back nine steps i

12

j the same
13

-- start to do
I exnlained once they start to

at all during the test, just do itto not stop

14 manner.

e?

to its coinoletlon; keep their arms down to t

the test.

t

15

he side, not9

9

169
9

0

'em for balance.to use17o
0,

s

of the defendant's performance
And what were the results

C

18oi Qfi.<

evaluation?C
on this19

O

starting pc-sition
e.

iuto tne initialHhen I had him getC 20 A
C
U)

side, had to
balance, he was leaning to the

himself.steadybalance to

9

5 he was off21
e
9

But thenO

his arms for22 uses
C
o

locked to the
he got straight up and down and arms23 once

able to complete.the test he wasthe rest orside,24

on tnisthe pencanAnd can anyAll rign25 Q

16ti
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1

rds to whethertest be art indicator to you with reI SSi

t
individuals under the influence?1\

Yes.>
n< .

th regards to controlled substances?4 How about wQ

A Yes.

hino in that test that led youAnd so, did you see6 Q

in.fluence of a controlledto believe he was under the7

substance or alcohol?g

uhe beginning of theThe inability to balance at i_he, ano✓

(

instructional phase.10 an i- I

how about the e i ; -'habet test?11 AnQQ

all the way to Z.
I just asked the people to go from

the same thing,I asked Mr

12 A

tellalways ̂ usu. huczyxiski
Ir 13

I don'c want them to'em I don't wanna hear theui sing

like MSOP; I always juso

J

blend any letters,

14

n
cell 'em

want clear distinct pauses; A-B-C-D,

/n n
cv

like that. Heo
o

16
O
o

t out the Q
comolsted it both times, booh times he le^.

first attempt through, he -

the second

hi
first,and then in the

he had switched <=thatR

e
17c.

S
«0

sc
CJ

1 ̂1 cc.

a

.round, bui.-S and T,
U3

19C
O

blissed the letterC9

did is he justne oP-lv thins
c a

time20
1/

C
a
<

0.21o

Cr
manes on that testto thewith recards oerror r

Ands
22 Q 50,C

may be 'under theindicators tnat ne■ware tncj. e23

iew?inf luanoe, in vDUX V24
V

Y'as.25 A

1 '7
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whet did you have him doest, how is that -CountingI Q u

to the counting teSt?2 reaarc.3

to 43 going forward. He wasalways use a range of 21A I:>

I always use 98able to count 21 to 43 with no issues,

to 82 bacKw-ards, when he got down to 89 he., he said 89

and then be corrected himself and was able to say i87

4

5 /

u6

the, the -- properly.7

t someone's unaer tnethis also be an indicanor on8 r=nQ

influence?9

10 Yes.

and Romberg or did
You had him perform finger-to-nose

him perform only one of those two?you nave

n Q

12

I didn't do the
I had him do the finger-to-nose,13 A

Romberg.14

noted with regardso

And any issues that youAll right.15 Qr>
e

a
o
a

to finger-to-nose?
e

169

o
o

No.o 17 A1L

s

,  what is lack ofdiscussed lack of convsigencets 18 Now youQt.<
(L

O
c

convergence?Ui 19
C
O
a.

stand in front of you, IBJ

have s’jbj ectcall-/ youSo, h20 A
e
c

them to Eollow again myneedI'mthem thatinstruct21o
o

head an all.theirc not to movesr with their eyas22s 1

large circles,do a co'upxeI'm gonnaned to 'em,23 i ccora

going to touch1' m notth.come close to L!

gonna24 ;

V
, where I'm tryingfocus or. trythem but they're to25

1 R
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ially look cross-eyed and rnyto get them to essen'ut

-- has taught 'te that someonetraining has told rre that2 u

things likeinfluence of nancotics, nu^riiuana,3 ’mGer tne

those KTUScles are affected they're not able to4 that,

that they'll, they'll pullnormally,5 converge tnetr eyes

essentially look cross-eyed.they, they can'tS aoart,

on the roadsideevaluation done7 as anso tmsQ

controlled subsL.ance?soecific to8

9 VTV :> .

zsjilDE training?that part of you^.10 Q iS

n Yes.a

on the lack ofdefendant perforrrihow did theAnd so12 Q /

anything?
j:

idid you observe,what
\ 13 convergence

his eves would start toandtwice
I, I went through14 a

would start pulling apaj.t
rs

they

He was not able to

he normally could look cross-eyed and he

look cross-eyed. I

but they.o 15 come in3

3

3

o

immediately.
3

16a

O
O

asked him ifO 17
S
a

not ableBut again, he wassaid that normally h£ could.

I had him follow nty finger.to when

C
CJ

18L.<
6.

cz
U/

19C

someone's unaerindicator thatAnd can tnst ce an20 Q
a
09

5
in Y'o’ur training?influence.219

O

O

£ Yss ►22
O

Have you admnnistered that test bej.ore?O *2 Q

Yes.24
\

i| convergence before oned lack ofAnd have you oossrv!1Q25

' o
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1 individuals?

7 A res.

did you do anything to I guess capt'ore theQ Now

ormance on these tests?4 defendant's t>e

I was wearing a body cramera, diiring the entire contact,

been marked as People'sI'm gonna show you what's

5 A

6 Q

Prooosed Exhibit Number One, this is a disc correct?7

O l&S .c

the interactionAnd this disc contains.All right.9 Q

the defendant?recorded interaction between you ana10

11 Yes.A

of your interactiontrue end accurate depictionIs it a12 Q

you've had a chance to see it berore?0^ 13

14 Yes.A

accurate depiction of your

with the defendant during the roadside

Arid is it a true ana15 Qc
ce
tv
0

interaction
a

16a

O
O

evaluations?17O
0.
S
●4
C

Yes, it is.18 AUJ&<&
Showing People's Proposed E^xhibit

S3
ME. PiANINK:c 19(J

Co
its admission.One to defense counsel, mov= lor3J

20
C
a

this Exhibit5 I haveYour Eonoi,MS. JOCUKS:21
Tco’irt'5 attention,wama bring to t rbo but I just22 nere,

o

brought properly becauseit's beingdon't believe that23

803 (5} with 902 (11) , inines or KESt' s not in the con.24

v^ould be from the
they would need someone tn.au25 essence,

20
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I
I

1

affidavit so, I'mdisoat-ch or simpleactual central

your Plonor.of the courtthe discretionleaving this to
;2

Hr. Wanink?COURT: Any response,T'HS3

theit'sit's aYour Honor,I*!R. WANINK:4

true and accurate depictioni ̂  f
J. uhas testified s awitness5

it contains nision with the defendant,

officers, which have been

of the interacti6

as well as thestatements7

there is
,  so I don't believe

;=nv

to toaaytestiiiea nereo
o

.entication, those
Kith regard to auL.,

hearsay issue.9

examination, plus£t ●DreliTiinary.eredon't appi-yrules10

here as w’ell.has authenticated itthe ofi-icex11
all due respectwithActually,  .jOCUNS:12

that's incorrectr your Honor13
ISMr. uoctee court:14

in regards to applying at exam,
ICR. jOCUNS:<f> 15

o

the weight theca
whateverT* So,all hearings.they apply au

court would like to give that.

16o
a
a

Q
O

179
IL
5 Based upon thethank you.Okay,

Ryan Robinson, he has in

s Proposed Exhibit One

the COURT:C 18&< zaczt.

testimony of Depui-yC 19tc

to theo
le'authenticated Peo-pUJ 20C

C

■ of this hearing,^s
action for purposesa

court's s=ti< 21
time.and admite c. uwill j.ecei'VcCcuuherefore theO 22sc

D I

s Exhibit One.people'23
I

T “eceived into evinenceFX#(At 12:40 p.m. ;24r i!
Thank you.ttANil’tK:}>5R -25

n i
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] 3Y ME. WANIKK:

And so, ultiTTistely was the defendant placed under9r Q

3 .rrest?

4 A Yes.

.ind whan did you arrest h_in for?5 Q

Operating While intoxicated.6 A

chemical test perforrried on theAnd was there any kind of7 Q

defendant thac dav?8

also ito take a ?3T and thenI, I requested him9 A

requested consent for blood.10

blood draw?And did he ultimately agree to aOkay.H 0

Yes, he did.12 a

where did that blood dj.aw taxe plac=?.And13 Q

.At McLaren Caro Hospital.14 A

assisted you indeputy who
e

Ultimately there was anotner15 Qn
o
9

9

collecting that sample?16o
o

O
U

That is correct, yes.17 A0
IL

s

report generated for the results of the

blood taken that day?

c
And there was a18Uf Qc.<

6.
a

the defendant
s

analysis of19or

X
o
c.
V
c Yes.20 A
3^
e
c

Was it taken that day?21 Qo
o

O

227 .Ac
O

marked as People'sI's aorna show you wnat's oeen23 0

lajoorators'’ repxort,this isProposed axhibit Three24 ;
«S*»'

correct?25 Plaintiff-Appellee's Appendix 23 
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j

Yes, iz. is.7^J

Ail right, ard does it pertain to th.is particulaj.2 Q

investigation?3

Yes, it does.4 A

suspect as the defendant as wellAnd it identifies theO5

Dtimbsr for this incident?as it bears your complaint
r
0

7 correct.YesA

to the bloodthis lab res t perrainsYou're ccnfiderat
1

Q

date?from the defendant on thisdravnQy

Y'eS; it does.10 A

I believe ws have aYour HonorI'!R. HAb'INK:n /

to the admission of
for purposes of e:

- the res'ults of the analysis without

am a s
12 sr i L.U1 Si, ic-n

the result13

f ounda t i on..further14

soecificallyo V
your Honor.r-m. JOCUNS: And /

15 In

9
ev
o

anri the co'irt rule modifiedthis comes in as the statue169

o

3,5 I received notice and this should
u

a few years ago17o I
U
£
●S
cc

18C!J come in.a
c.

COURT: Okay.19(C
o

its admission.Ul Move IorMR. ^ITZlsSi:20
c
cc
9

will receive5 Thank vcu,THB COURT:21
9

sic) at this time.O Exhibit TVoand admit People's22E
c
3
t.

your Honor -think it'sMR.23

ThreeTHS COURT:24

I' m sorrY' ●MFv. KA07Ii<k:25 Plaintiff-Appellee's Appendix 24 
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- than3c you.

(At 12:41 D.m., PX# 3 received into evidence)

THE' COURT:1

2\

BY MR. KAKT>^K:3

.And to your knowledge, that showed positive for the

the defendant's blood?presence of THC in

4 Q

5

Yes, it did.6 ■h

I don't have anyW.AK1NK: Thank you,MR.7

further caiestions.R

Mr. jocuns, anyOkay, thank you.THE COURT:9

this witness?examination of]0 cross-

Yes, your Honor.

Okay, please proceed.

JOCUNS;MR.n
THE COURT:12

CR03 S-HXAHxNATION13

BY MR. JOCUNS:14

been with the Tuscolc: Countya
Deputy Robinson, you ve

Sheriff's Department for 13 years?

15 Q
s

o
16o

o

O
o

That's correct.17 Aa
tm

s
been what's, what's beenEleven of those years you've

ve been on the road, been a road officer.called, you

C
18 Qa&<

0>
C

19ts

Co
a correct?20C

C
Uf
es That's correct.21
o

that time, you said on the record, when you

and time you took the

right?

SOUS ooint

is thateld sobriety training course,

O .And during22 'Qscs
c.

the academy atwant to23

standaj. d n24

ialiy iu'31at the acadiI didn't have ●I >15 ft

24
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●f

rtT.er.t had to send me to1
something that tns astj

2\

the Advanced RoadsideAnd then eventually, you took the,Q

irnoaired Driving B\'aluator course?d

That's correct.A

about that ingonna ask you somie questions

I'm gonna bring you back to a day of

Okay and i're6 Q

a little bit, but~!
f

in your norrr.al capacity as a policeJanuary 20, you8 vers

at date?officero n- Uii✓

10 A

it was in thedoing your normal pati-olH And you wereQ /

10:00?xt was somewhere righu around 9:30,12 moming

Yes.13 y.

- you happened to be ont time, you were1 d And at tQ

a M~2o or Old State xoad?what's referred to

Old State Road is a dirt road that runs along M-25.

15n
o

o
e

o
16 7kAO

lO

O
a

okay, so it's --17 Q9
b.

little bit there.
They run parallel for,

thank vou for explaining that.

tor a

Okay,

18 AV
a.<
iQ

And at some point.C

10 QOJ
J-
c
O
e.

old State Road?cars was onwas twoc 20 v'ou saw It
c
O!

S 21 A Yes.
9
O

mav r-svs Deen
!q

wereu£iSV*£DDsa.raa22 Ands -  /
O

impedingfrom going arouna orblockdng other caj.323

f ic?74
I

rhst's ct, yes.25 A

7s
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And you observed t-hd-s for several seconds?Q

2 Yes.A

And you were rrore than 2 0 feet avay?Okay.0

Yes.7>

More than 30 feet away?5 O

6  ■ Yes.

like a Quarter orbeen like lar asCould you asvso/

mile?o
o

woul-dn't say it was
That might be pushing it.

quite a quarter mile, less than a quarter

at some point you -

T . ±

the,
Okay. And at,

9 A

a mile.
10

the cars solin Q

is that true?and took aof them went12 up ana one

itinued to go
when they oullsd apart one car con

it was facing,the direction

When,13 A

the red Cobalt
eastbound,14

facing.the direction it waswent westbound in15O

o

e

okay.16
a

Qe

O

t followed the, the red Cobalt because that
U

I, I just _

direction I was already driving.

So,17O
u A.

ig

c
was the●M 1 &i Oe.<

L.

quarter mile,
S>

red Cobalt for aC

And you followed thea 19 O
O&
EU

less?20
C

O
essentially maybe 300< yeah, it was -Not even that far21 A

a

400 feet.feet,22S
C
c
tL

you're behind the- vou were obseirvrngSo when the23 Q

observed the carrnpw Cobalt and you24

driveway?25

26
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»- ■

That ves.

initiated vo-lIT srergsncy ligh'
■5

Arid youQ\

I did not at that time,“t k no.

V. the driveway then?You nulled behind him4 Q

Yes.A3

,ts at that -Dcint?You initiated your6 0

No, I did not.A/

the car?already outside O:.O Q He wasO

Yes.0 T

He was standing up?10 Q

out of the vehicle, yes.He was standing11 A

ated conversation?And you iniLia12 w

Yes.13
%

A

would have beenobserved whatAnd you indicated thai. you14 C

is that right?an odor ol into: .1 cantsn
referred to as /

13no

o
That's correct.

And you probably presunisd that this was

I initially detected the odor

well, yes.

of rna.riju

intoxicants asor

16 AO

Oo alcohol?
17 Qa&

4

5.na but also odor% olovu Ac.<
CL
o

19
e
o
c.

ijuana Wc.s it 'wa s
And when you detected uhe odo^. Oi itvar:

IC 20 0
c
Li
S

cannanisj'nt odor ot21 - V a.
g

that it's1 would sayO

a burnt odor 1ItIt was22 — tAs J
c
0
●A

it wasn'ta cold windy day,
11,

faint because23

I wasn'thave try head j.ight up in tne Ca.ididn't24

so v£s It was a laintto :uo nextstandi ir,rignt
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ST'-

odor.1

conversation with horn at.i^nd you just initiai-ed some2 Q

right?that po3 ● IL-

4 Yes.7k

to drink?
ly asked him if he had anything

he had anytI didn't ask him

You prcba5 Q U

hing to drink,Initialiv6

he had hadhe'd been sm - xzI asked him i7 I— /

I sT^elled that odor rirst.becausemarijuana with him.8

with him?
He told you he did have ..larijuana9 Q

10 Yes.A

in his car?And marijuana wasn Q

Yes.12 A

And he showed you where it was?13 Q

later foundin the vehicle J

he told me that it waSKe,14 A

where it was sitting.15n
e
o

■  it in the, the driver's seat?

- the, the gear shift

, between the front two seats and it was right to

shifter.

selector is in the

o

Okay and you found i
o

16a Qa

O

It, it has17 Au.

c
TEiiddle18US

a.<
o>
C

the right of the gea19QJ
K
£
O&

And it was in a bag?c 20 O

s

No.A^ J

O

6
22 It was in a,O2

on that consols.just layingNo, it was23 A

a.lia or was it aniari i uana parapne-i.*-,n a niece orWas it24 Q
\

se camabis?it just like 1joint or was25

2S
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the, the, the marijuana was rolled upOh, it wasi s yes,

into a rolling paper, it was I, X rarer to it as a2\

ijuana cigarette.
■2 Hid.

You can say joint here as well, too.Okay.Q

Well, I just -- that's the way -5 A

Okav.QO

I don't wanna use justthat I write my reports7 A

cornrrc-nS

And so, this was a, a wa.s a oneI understand.9 Q

marijuana cigarette?10

Yes.I] "h

did you make thats just freshly roll.And it 'wa12 Q

dstermiriation?n
\

knowina if it was freshlyI have no way o:.I haven'tI /i

I
i“ hsp> Iat one sna wasit was b'dmtrolled.f> jt

©«
D

I don't know when that could have9

know about it. I,16e

O
o

been rolled.o j /u
S

And it could have been burnt for a day or two?C
Okay.^ o1 o Q&<

0
c

It could have, yes.19to A1-
C
O
SL

evidence as well?m
And you took that iiitoc 20 Q

18
O

5 Yes, I did.21 a
O
9

had this initial conversation withu
And after youOkay.7? Qc

C
t.

you decided that you w-ereLuc^-nEki, Deputy R.obin.sOiJ.,23 Mr.

L.h& l.*field scbristy te s,standardna administer24 gon.46^
\
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1 Yes.A

And do you recall the first test that you had2 Okay.QV

actually adndnistered?

That.was the Horizontal Gaze Nystagmus.4 A

the Horizontal Gaze Nystagmus, heOkay. So when you did5 O

that right?standing by his car, isf6 was

7 Yes.A

a few feet?car was behind thatAnd your patrolOkay.O 0o

9 Yes.

behind and to the right?And 1 thinj'C it was10 Q

essentiaiiv ii-^s jusuwasn't offset very much becauseIt1 ] a.

say if it was offsei, or1 can'ta one lane driveway.12

behind his vehicle,

did not have your emergency lights

not, but it was13f
and vouAnd that14 0

e>

that point, correct?on at15e
9

9
a

At that point I did not.
o

16 A
o

adndnistered the HGN test, you did like you

had sornething that's either a

side, you go to the

And when youO
17 QL.

s
a
d

normally do and you

light, pen like and you go to one

youm

ISc.<
a
c

19C
o
B.

side, is that how
middle and then you go to ute on

nerc
20C

a
0

s
vou administer it?21

5

a
clarity somethingCan, can I just22 AC

O

Absolutely.23 Q

I did activate
X started the .^leld sobiietieswhen24 A

that point.my lights at25

30
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»!

t

i

you--sccivated your lights?Q
I

1^-
2 Yes, 'I activated iry lights2v

V

Thank you for sharing that.O

tlnat Doint I did.4 at thatA C.UI

And these are your ernercency lights?5 Q

Yes.o

So you administered the HQvThank you for clarifying.Q/

the ‘way that yo‘u learned in S.F T. course?O
Q

That's correct.9

learned in the .\dvanced Roadside10 The same way that youQ

evaluator course?Imoaired Driving

12 xes.A

lew difrerent cues?suoncsed to look foj. aAnd vou'rer 13 o

That's correct.14 a

Lack of sirtooth pursuit?
A

15 0
o

Q
O

16 Yes.9 A
ou

at maximum deviation and in thisLack of smooth pursuit
C

17 Q(L

e
had indicated thatU

circumstance, i believe tnat you18<
CB

at maxim>-im deviation onu<
a distinct nystagimusthere ‘was19C

O
t.

true?
t and tbs right eye, is tnatthe le20

Ui
9

That s correct.21 A

9

this isi'HC invs this IS aAnd chi5 is a.22 a Tb-O
O&

the P3T?before or after you gav=;23

oave a ?3T.Thar was bef24 I

PoT?That was before you give a25 o Plaintiff-Appellee's Appendix 32 
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Right.A(

Korizontal Gaze Nystagrnus,And as a iratter of ract, ^or● 2 Q

factors that canthere is anprcxirnately S5 d rare3 X

that's something you learn in the ARIDEcause that,A

course, right?5

II'll be honest.exacL. number,I don't remember an6 A

s tbs n\mber oiUilaudon't have any way to, to know rf7

that or not.hincs that can causeo
o

cause it, sonieonehuraidity canDrv eyes can cause it9 0. I

things like tnat that can causehas a headache10

isn't it?that's also tr-ue,n nysi-aginus,

theYour Honor, I guess i object,HR. l^ANINK:12

So
ified he doesn't remeraDer.officer's already tes

\
13

the exactHe doesn't reTnemberTHE COURT:14

be affected, but Mr.
o

number of the ways that it can
15o

s>

o

the different things that he9

Jocuns can go through

believes could affect the results of the test and ask

that could be an irroediment to thehim if he realizes

16B

o
o
& 17i:.
S
c5

C
OJ

18&<

is fine<fi

I think the question /
So ;test results or not.ui

19£
c&

Jocuns you canU;

uled and Mr.
the objection is overr20

0
O

3
proceed.21

laTik -you.JOCURS r iMR.22c
o

BY I'CR. oOCiPAS:23

things thatone of thetacta matter orSo and as, as ;24 Q
r
V

rromstaoTm.i5 zromi isnd Horizontal Gazevou do not :25

32
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is that true?caimabis use,

Generaiiv that's correct, yes2 f*

vou also
And in your ARISE course, the^sOkay.Q

administer these tests,learned the appropriate way to4

is that also true?

6 Yes.A.

1 earned aboutyou alsoAnd in the A IDS7 Q

ailed optokinetic nystagmus?o sometning co

you’recalled a diii rent rerm,
It micht have been9

soTTieone' sthe flashing lights
1

to when /
]0 reIerring

I had him turnand the flashing lightsfocusing and,
rn

HGM task. tieI was doing tlights v;hileaway from the12

facing my patrol cs-j. .

facing your lig-

v?asn' tit

those.ts or not,
Regardless if it's

lights could still

14 Q

is thatcause ootokinetic nystagmus,1 i;.a 1 u

o
not correct?16

O

,  it wasn't nighttime,

to see those flashing orf of

O

had him turn away from itWell, IO 17 ACL
s

c
so he wouldn't be ablea '♦ 0I o SOCk I<

fe.
o like that.any uhinge areas.surrounning19 19 me or
o

not-'a trained doctor?
c.

you' re
Bi

Okay end just to be sureC 20 Q ;
Ca
e
5 t'5 correct.21 a T
a

O
a nharmacologist?You're nots 22 Qco

I am not.23 a.

a ohvsicist?You're not9^ Q

I am not.25
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>
f

You're not a ch.eird.3t?1 Q

S«N

That Is true.9 AV

Y’ou're not a biologist?
-I o

4 >Jooe.A

.  You're noc. a physiatrist?Q9

6 I am not.A

as to what otay causeliy don't have knowledge7 So you rsaO

lair statement?chat matter, would that be a8

correct.fair statement,that's aThat is -9 a

also administered some other testsAnd at some point you10 o

- is the one-legged st=nd,of them youas well, one11

richt?12

That is correct.13 A(●

And before you administered the one-legged stand, you

any sort of

14 O

asked him if he had any physical injuries o^

that would prevent him fromdisability or something

o

159

ev
0

performing the task, correct?

he told me he had bad knees.Re,

Qi

169
e

O
O

170
S
it
C
la 1 0i o AB.<
(L

administered the test?You asked h-im before youC

Okay.19u) QT-
C
O* ●

asked him or if he offered thatj. don't recall tJ. ■  1C 20 a
C

9 to him. how to
information when I staited co expiain

<
2)o

o

o
'osrforra it.22g

c
o
Bm

and tiie AS.IDE9 aware that in the S.F.S.T. manualYou ar23 Q

thac you' reindicateand 2013, that they2005manual24 f

stacernent.''suDTOsed to do that , 13 tn ^ A25

I
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1 A y Qs .

£A
the rrost recent time you'vewneii wasAnd ycu've ta>cen9 QV

by the way?tahen the AkiDE test,3

I would say probably, probablyIt's been several years,i- A

five years.'i

Okay.
/● Q0

what it seems like ithat's justI don't know for sure.7 A

might be.IO
O

£.nd; axtd againa one“leg tes I
5o, when he peri-oxTtedQ Q

fails thereally passes orask no onewe got10

right?field sobriety test,standard' 1i i

Correct.12 |A

vaticns?personal obserovmIt's just your13 Q

for during the tasks a:to look- there are cuesIt'si£.

totalityas kind of awdiolekind of looked au as

of, of how they do overall.

Okay, so for the one-leg stand, he had a -- x

he had difficult

a IIt' s

doing itt imedid one siae.

15n
9
9
n
G
e

16o
e

O think heO

17 Q<5
tk
S
«s

because neca 18B.<&
r one of his legs, : =with one of his knees oC

had issues19tv
H

o

chat sound correct?that, QOSS20
C
U!cs
5 That is correct.21 a
9

walk - Slid - tUi i.1, uhis ~so talk meSo. let'stOkay.22 QZo
standard fieldthree standardof tne, meIanother one23

c SaHighway t r yuionaxthrough Ivsobriety tests24
that; right?V

which I'm sure you're aware oisociatron,25
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That's correct.1

administered the walk-=Liid-tu.m, 9Okay. And when you2 Q

a little turn and 9YOU maicepaces there, 9 racesfj

Daces back, is that right?4

5 Yes.A

say that he lost balanceAnd then when he did that, you6 Q

the starting position, right?7 at

Yes.S a

may have swayec aindicated that h arms
And you also9 0

little bit?]0

Yes.11 A

ix inches?maybe about sWould they have been outside,12 O

ting position
msms,into the staWhen he was getting13

bodyfrom ms6 inches awaymoved more than14 arms

Okay, so he v;as --

--to gain his balance.

15 Qn

o

a

16 ao

O
O

-- adjusting?17 OO
s
4

his balance.
trying to garn

right when he took the test or right when

task well,

statement?

he oerformed thethe steps,

chat be not an accurate

C

He was, he was18 Aa.<
L
6
e

Okay. And so,19 0s
c
o
t.
a

he started takingC 20
C
IL'
3

- would3 wouldn't you21

3 with it, other th=n ata
any other iss’uesT dida't no22 ,As

o

the starting position.23

cornoleted correctly --of the test w'asThe rest24 Q
r

Yes.25 Plaintiff-Appellee's Appendix 37 
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right?those are yctr wcrGS;I Q

7^ xes.

that you give that.-uid there's some other rests3 G tnen

id of flow in there to get the bigreally just to, to k.4

the witness of a DUiticture for you being the,0

that also an accurate statement?investigation,6 IS

that we use.Yes. there are other tesi,s/7 i

that's not a standard fieldthe alphabet test.Like the,8 Q

sobriety test9

s theCorrect, it
I

10 A

alphabet test?- and you gave the11 Q

Correct.12 A

riaht?mufred on the Q,And you s=.y that
A130' ^ Q

V

Correct.14 A

tiite spelling andthat he has difficultKe also told you15 Q9

at times, ha indicatedlike the alphabeto
things of --16o

that to you?17O
t.
s
c4

asking anyone to say thee
Prior, prior Lo

I ask what grads they've completed, he stated

He did.1 O1 O 2^Cl
Q.<
a

alphabet,19u

c
O
t.

he had a 12=^ grade education,

the same would be true withAnd then

20
C
C.'
o

the counting test,<
21 Q

D

correct?22

23 A

i that you personally is,c Pc t your s uAnd ^’■ou24 Q C2_‘‘ C.

42?than count down tofrom 92I believe vou go25 Plaintiff-Appellee's Appendix 38 
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)●
Ninety-eight to 82 backwards.I

ght to 82.9 Ninsty-Q

3 Yeah.>

counting that you have somebodyAnd is there any otherA Q

do?s

Twenty-one to 43 forward.6 a

stated correctly?And-all the numbers wereOkay.7 Q

stated correctly going forward,- 98 toThe 21 to 43 wasO
c

said 69, 87 and hedown to the 80's, ne82, when he got9

83, 87; everyrning was'had to correct himself to go, 89,10

correct after that.11

that -- you, you were
Arid you were the officerOkay.12 Q

in charge, rignt?the ofiicci.13

-- I was the only officer there.That's14 a

a little smidgen when you, In
there was

Deputy Alexander, I think that was

,  that had to help with the blood draw?

s actually Deputy Wade now

I mean, lust15 Q
w

hiso
a

believe it was.16o

D
O

17 nameO
tLs
*4
C

Well, it'18a AC.
4
B.
tfi

about that.e
I'm sorry

-- I made a mistahe in, ia iny report and listed her

has been married, so her, her lastShe

19 Qe.
o
b. asw

20 A
C
‘JJ

5 name
.Alexander.21

9a

c:
is Deputy wade.22s nowe

o
1^

t's the same human being --23 0 ■

24 Yes.
\

srent name?w'i th a di. I25 Q

3S
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I'

♦1 Yss.A

Ar^d so, that was the only person th=t hadThank you.
n\

thishelped and it was just for a sKiidgen ofj

investioaticn and actually lor tne blood dr=w, rignt?/I

I got called away for a track with theRight.5 A

6 deoartiTient K9 .

slurring his speech?he wasAnd - -Okay. excuse rne7 Q

i don'tslurring his speech,I wouldn't say that he Vf-as8

slurring't recall hiniNo, I don't, i. donrecall that.9

his speech.10

police report, youfact, in yourAs a matter ofOkay ■oJ

clear?indicated his speech wssS12

Okay.13 a

E.oadside IrripairedAdvancedbecauseAs far as your -14 Q

said that this is acuually one sceot)

Driving bva -- you0
9

e

did say something
e

the F.S.T.'s, youforward on top oj.

like that when Mr. Wanink just questioned on direct

O 16e
e

O
o

17C

●9

exam, right?C 18u
{L<
ft.
m

That is correct.c 19 lA'X

co
And that's actually supposed to be more thoroughtii

20 oC

c
l&l
C3

5 21 trarnxngr
a

O 22 7^ res.
c
o
iL

the more thoroughfact as part ofAnd as a matter or23 r\

t_n.just locking lor S'you're nou24 trainrng,
{

someone who is drinking j-3a drunk driveryou know
I25 r Plaintiff-Appellee's Appendix 40 
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1 right.?

That's correct.2 A

if someone's on Xariax
And you're looking at, you Know,3 Q

other sort of narcotic, right?4 or some

yes, that we look lor.are different drug classes,Thgx*65 A

2019 of thewith in March offamiliar6 And you'reQ

ng Commission report?Imnairsd Driv7

't know exactly what you're reierrxng to.
I guess I don

the Michigan State Police updaL.esIt wo\ild come up wi

actually get briefed on by your sheriff andthat you

9 O

iO

familiar with thatare youa,2Tclocal law enforcerrsenc,

it's about 17 pages?document,12

guess Ibutto time,
legal updates from time iI receive13 A

which -- what exactly you'redon't know by the dale14

P5

referring to.15n
o
e

familiar with the,that you're

Traffic and Safety Association or

you would also agree
a

16 So,QC3
O

O
o

the National Highway17
IL

s

ed to as NKTSA, true?C
what's rererrIBul

0.<
fi.
o
c

●  19 Correct.Atu

c
O

s that they had a study in 2017 that

talks about standard field sobriety tests?

And you' re al so awt=.rs
B.
a

20C

C
w
o<

21
o

Ofiv reri don't necessa:dates.
Again, just, just by

O

22c
o
b.

things out -exactly when they oul.23

AAIDS
just talk about yourhow about weWell clearlyO

training?25

40
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Ckay,AI

2.I30 tr-je that thsyAJIID3 training, it'soart oi yo'or2 Q A5

you're supposed totwo other teststhat there's●5

locking for a narcotic, somethingbe doing if you're

that right?besides alcohol, is5

Yes.6 a

St?the Romberg tsOkay, one of those tests7 r>Q

That is correct.O
O

test?And you had him perform the Romberg9 0

i did not10 A

Okay.11 Q

X forgot.12

forqot?did you say yoI'm sorryI'm ecrr/. did13 Q

that, correct?to administerX forgot14 Zi

right?that's important,That might have been something0n
e

N
e

X feel16 AO

V'ou have him Suand
o

like when you

--nt to 30, does this sound right?com

And the Romberg is17 Qe
2●«

closed,C back, eyes1 Oi O9
<
B.

cheir mind.of 30 seconds ino

- estimate the passageC Es19 A9

o
IS

20 yes.
c
0 withinthat would beTuinus 5 seconds,
0/
5 And then plus Ox21 Q
o
9

rignt.-O acceotah’le ratio,22s
Co&

Correct.23 %

acceotabieanthat was witnrnas concernSo, as faxQ
And one oxuhe test?admdniBte:didn'tcause youratio,25

/ 1
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these ether tests is the leek, of ccnvergence, correct?1

2 I .-i.

And you indicated that you circle arcund o: eye anaQ

then the other eye and you said that there was a problem

5 with that?

do circles around the whole face so tnat6 Well you, youA

eking the entire time and then you mov's7 both eyes are era

but you don'ttoward the nose.in between the eyesS

actually toU'ch the person.9

eldthat the actual standard10 Q 5>ut you also agree

h alcoholthey have nothing to do wsobriety11 Les L.S,

they have, nothing to do with anythii^g12 or excuse rre,

other than alcohol?13

Well14 .A

AlilDE manual.
n

15 It's in yourQ●9
O

c

they tell us to perform standardized ---- -well, they,

the SFST's on, on all people that might be impaired

o 16 Ao
e

O
t?

17O

s
4

just to get a base.under anv substance.18ui

<
C9 theI have -- I'm back tracking to the,.And, I'm sorry,19 Q
O

did that testwhich you did say he
Ol

walk and turn,20C

C
a

correct?initial slow start< t-bscorrectly arter21
9

o
22 Correct,lAs

O

the other tests that you hadAnd again, some orOkav.23

a formalthat aren't necessa: < Vadministered,24 ai

he oerforrterd thatuiia uiger-to-nose, you sara25 teso;

42
I
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fl

correctly?!

Ye=.AI /

was he cornbctivs?his demeaTiOr, was hQ V—

Not at all.4 A

you would say that he was5 As a roatter oi laci.Q I

6 courteous?

he was cocoerativs tue enti-s cime.les! ae Wc^c7  A ;

Kesosctful?g O

9 ves.

0>:ay.10 Q

I have nothingYo-ur Honor;JOCUNS:li

Deputy Robinson.further for12

DsoutY Robinson, quickIS COURT: Okay.1 ̂
IJ

T allow Mr. 'wanink to redirect. You
ouestion before14

ijUcri'Tiski' Ewhen you first witnessed Nir.
a

stated that15c»

fi

Old State Road and it was
o

vehicle, his vehicle was on16o

O

another vehicle who waso
speaking tostoDoed in the road,17&

s
4

correct?the opposite side of the road18 fon
Cl<

Yes, the opposite lane, yes.
o

V?ITNESS:c
19ai

C
c

Besidesthank you.Opposite lane
U! ■HiE COURT:20 /C

c
UJ

vehicle's on Olds
was there any otherthose two veh_icles<

21 I

o

served at that tine?R,o~d that you obsC
22s

c
IL

t nrv vehicle.xHB WITl'tr.SS: JUS*23

And vou're vehicle wasOkav.THB COURT:24
V

- i va,-5.cook off froci thatLucynski's carMr.25 %’rL^—S 33 — Plaintiff-Appellee's Appendix 44 
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1 location?

f-
,  to theto thI wo’iid have been2 WITKESS;THE

east of their location, driving west.

And approximately how far away4 THE COURT:

well not oarked carswere you from the two parked5 /

Mr. Ijucyn.sk i ‘ s carstopped cars in the roadway before6

the direction that his car wasstarted to proceed in7

facing?
O
O

Before he pulled away?THE WITNESS:9

COURT: Correct.10

would say about 800TEE WITNESS: I guess III

feet or so.12

Did you at any time, DeputyTEE COURT:13
V

idling orthe two vehicles that wereRobinson, see

stepped and Old State Road actually block, obstruct,

v/iPh the normal flow of traffic oniirroede

14

o

15o
o
e

a
, or16e

C9

O
c:

Old State Road?170
IL

s
bS

there v/ere no other vehiclesTHE WITNESS: No,tz

18

a

other than us.C
on that stretch,19ur

I-c
o
c.

Nir. Wanink, anyOkay, thank you.
U

TEE COURT:20e
c
Vi
0

Jocxins
redirect based on the Cc'urt's questions or Mr.21

o

22 oues cionss
c.
D
u.

WAI^INK: Yes, your Honor.MR.23

EXAMINATIONRSDIRSCx24
I

3Y MR. W.2iNINR:25

A A
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when you observed Lheseaddition, Deputy Robi1 Q in

did vou find ohe behavior odd?vehicles,

3 Yes.£

And0

it's a lintleYour Honor, 1 tneanKR. jOCuNS:5

I  lusen i have no objectbit vague in the sl-atemant,
/●o

you mean by, behavior isI don't understand what7 nere

odd.8

1 just --f-lR. WAi^iKK:O✓

can asK oh.he can asK, ne11Iixii; COURT: i^e10 I

q’liestion -n

tharik you, Judge.MR. JOCUNS: Okay,12

that Mr.Mr. Joc’unsi susi^eci-THS COURT:r
exactly he consideredask whyWanink's gonnalU

buthis next uUcationodd inbehavior to be15

MR. WANINK: Yes.16

mistaken by that, but- I may beTEE COURT:17

objection will bethe orelim, thai.for purposes of18

stand and youquestion wil±Henink, Lbsoverruled. Mr.19

this tirrte.next question atcan orocesd witn youj.2Q

5Y , WANTNK:21

Ohrcugh your mind as you
Deputy R-obirtSon, what w-as going22 Q

to each other.vehicles park nextwatched these L'wo23

tionars'’ in the irddirections.facing in oppcsiue

the roaciway25 or Plaintiff-Appellee's Appendix 46 
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driver side,they had driver side window and aAgain,

they were obviously conuRinicating.
0^

There were no mouses2

they weren't parked in front of any

the bridge where people

along that stretch.■j

They weren't atresidences.

ialhty initito fish froti the bridge.commonly stop

a drug dealthere inay have beenwas that there,thought6

a roxal area andbecause wasor something going on7

no one was around.O

situation before?that kind of,ave you encountereo9 0

10 Yes.A

play into the reasondid that alsoAll riaht. And so,n 0

this red Cobalt?why you focused on12

Yes.13 A

was obstructing thefact, the vehicleAnd as a matter or14 Q

flow of traffic at the time?IS

When I first saw them, yes.

All right, could other cars

Cobalt sitting in the lane that you were in?

get through with

16 A

 this red17 0

18

No.19 A.

addition to'-- and following u? on what Mr.

the other SFST's, such asthe SFST's,

Now, in20 Q

Jocuns asked you.21

things like that, are you aisothe walk-and-tum.22

to observe theirtrainingtaught, as nart cj.

ability to rollov directions?ibj ectsability, the24 O I

25 Yes.

46
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to follow directions ors'tbjects abilityAnd what can ao

n following directions tell you as anf' . difficulty

thethe person's unoer
evaluating whetherofficer in

influence?A
“t ■

thev might be inpaired ii.tells us that they,It, it5  A

ion joetvfesnattentto divide theij.they're not aoie6

rrroltiple things.7

look for divided aLter-uior. witn

he test and how they

All righc. So, youS Q

to how you administerregards9

Tned?10 perior

Yes.11

defendant had anythev;hether or notDid you coserve12 Q

as you weredirectior-S
difficulty rcllcwing13

\

the test?administering14

Yes.15 7.
JT'.

he may be underindicator for you thatWas that another16 Q

the influence?17

Yes.A

thanX you.Al-1 right,19 Q

f-urther.T have nomingMR. HAli iKa:20

Mr, Joains, anythan): v-ou,COURT; OkayI ● -I- <

21

1 at this tiiu-=:
a 7

f Deputy Robinsonrecroes c~22

Extremely brieJOCUISS:HR.23

RECRO S S - EXAM THAT i OK24
\

BY MR. uCCin^S:25
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as a patrol officer with theSo, in your 11 years on01

.5^

T-uscola County Sheriff Department, you've observed drug2

.at would occur in the middle of nowhere?deals3

I've observed people stopped on the side of uhe road.4 A

that I've read where officershere's been other reports5

have came across drug deals. 1 ‘ ve6 have,

on Old State Road?7 This isQ

Not on Old State.aO

Oh, okay.9 Q

I suspected it, a rural areaIt's a rural area, is why10 A

nobody else around the area.with no houses around,il

right?no one aro'und the area.And you said.12 O

That's correct,13 a

familiar with ruraland, and you'reOkay. So14 Q

communities?15

16 A Yes.

-4nd a good chunk of Tuscola County, you would say, is17 Q

rural comniunity?18

19 A Yes.

Thumb you would probably sayAlso a good chunk of tne20 Q

right ?21 too

22

each other that theysometimes when t>ecple seeAnd sc23 Q

roll do'wn the13 it not ’uncommon to stop the carknow24

window and say, hey, yo?25

A Q
-1*0
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I wouldn't say that's 'ur.coTrGTron.1  A

it's not sOTneth/ =It would be on the .j3so2  Q rignt. >,

odd then?that you would say is3

4  A Correct.

Okay.5  ' S

NotbJ.ng further for the witMR. JOCIInS:r
D

.Mr. Wanink?Okay, anything elseTHB COURT:

thank you.So?'5R. t^AS'j.SK:O

you're allCOURT: Okay. Thank you, sir,Q

10 set.

ness excused)(At i;07 p.m. , w.11

testiTTrony of deputy ordered1:07 D.m.,(At12

concluded)t ranscribed
\ 13

14

X

15

16

17

O
o

19

20

21

CO

23

24

25
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1

2

j

4

5

6

7

g

consisting of 50 pagesthat this transcript,I certify0

ipt of and excerpt ofand correct oranscris a complete, tnoae,10

15, 2020these proceedings on 'jannary

recorded by Heather Malloy and transcribed by Shelly R.

testimony taken11 tne

12 aS

13 Foley.

14

15
March 9, 2020Dated:

Shelly ̂ >^ol|y Cfe-^S59
Certified Court Recorder

440 North State Street

Caro,

(989) 672-3804

Michigan 48723

16

17

18

19

20

21

22

23

24

25
50
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COPY OF DISTRICT COURT OPINION AND ORDER

OF MARCH 11, 2020

EXHIBIT #2:
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STATE OF MICHIGAN

IN THE 71-B JUDICIAL DISTRICT COURT FOR THE COUNTY OF TUSCOLA

PEOPLE OF THE STATE OF MJCHIGAN,
Plaintiff,

FileNo,20-0045FD
Hon. Jason E. Bitzer

District Court Judge

V

DAVID ALLAN LUCYNSKI,
Defendant,

BERNARD A. JOCUNS P65478

Attorney for Defendant

385 W.Nepessing St.

Lapeer, MI 48446
(810} 245-8900

Mark E. Reene P47247

Prosecuting Attorney
BY; ERIC WANINK

207 E. Grant St., Suite 1

Caro, Ml 48723

(989) 672-3900

of said Court held in the courthouse, in the City of Caro, County of Tuscola,

State of Michigan, on this 27th day of March. 2020

PRESENT; HONORABLE JASON E, BITZER
District Court Judge

At a session

OPTiVTON AND ORDER

On March 4, 2020, tlie Court conducted the Preliminary Examination in The

People of the Slate of Michigan v David Allan Lucynski, 20-0045-FD. The Prosecution
called tlie arresting officer, Deputy Ryan Robinson of the Tuscola County Sheriffs
Office, as their first witness.

Deputy Robinson testified that on January 20, 2020, he was on road patrol in
Wisner Township, Tuscola Count)', State of Michigan. Deputy Robinson testified that at

approximately 10:01 a.m. he effectuated a traffic stop on the Defendant, David Allan
Lucynski, on Old State Road. Following that traffic stop, Deputy Robinson testified that
he detected an odor of marijuana and of intoxicating beverages as he was speaking to

Lucynski. Deputy Robinson then asked Lucynski if he had used marijuana or alcohol
recently. Lucynski responded diat he had used both approximately twenty (20) minutes

prior to the stop at the nearby boat launch. Deputy Robinson testified that Lucynski had
blood shot eyes, which Deputy Robinson attributed to Lucynski’s recent use of
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Deputy Robinson then conducted the following Field Sobriety Tests onmarijuana.
Lucynski;

1) Horizontal Gaze Nystagmus.

2) One-Legged Stand
3) Walk and Turn
4) Alphabet Test
5) Counting Test
6) Finger-to-Nose

Deputy Robinson testified that he had observed Lucynski exliibit actions during

the performance of these tests that could be indicators of impainnent. Following these
●■ests Lucynski was placed under arrest. He agreed to a blood draw which took place at
McClaren Caro Hospital. The jaborator>‘ report of this blood sample was admitted int o
the Preliminary Examination record as Exhibit 3. Tliis report revealed the presence of
THC in Lucynski’sblood.

However, as tlie Court inquired during its summation at the end of the Preliminary
Examination, is die evidence obtained as a result of tliis traffic stop on Lucynski
admissible? Generally, seizures, which includes traffic stops, are reasonable for purposes
of the Fourth Amendment only if based on probable cause. People v Hamp, 170 Mien
App 24 32 428 N W.2d 16 (1988). vacated in part 437 Mich 865; 462 NW2d 589 (1990)
(citing Dumv^ay v New York, 442 US 200, 207-209; 99 S Ct 2248; 60 L Ed 2d 824
(1979))

However, an Officer may conduct an investigative stop and seizure of a motor
vehicle if the officer has an “articulable and reasonable suspicion that the vehicle or -
of its occupants is violating the law . . . People vMankew Williams, 236 Mich App
610, 612;601NW2d 138 (1999). “A valid investigatory stop must be justified in its
inception and must be reasonably related in scope to the circumstances that justified
interference by the police with a person's security, justification must be based o.n an
objective manifestation that the person stopped was or was about to be engaged in
criminal activity asjudged by those versed in the field of law enforcement when viewed
under the totality of the circumstances. The detaining officer must have had a
particularized and objective basis for the suspicion of criminal activity.” People v
Champion, 452 Mich 92, 98-99; 549 NW2d 849 (1996), citing People vShabaz, 424
Mich 42, 378 N W2d 45 i (1985). “Reasonable suspicion entails something more than an
inchoate or unparticularized suspicion or ‘hunch,’ but less than the level of suspicion
required for probable cause.” Id. at 98. diXm VniiedStales v. Sokolow, 490 US I; 109 S
Ctl581; 104LEd2dl (1989). ● / '

This includes, but is not limited to, reasonable suspicion that the Defendant has
committed a civil infraction. People v Dillon, 296 Mich App Jl/
(2012) citing People v Williams, 236 Mich App 610, 612; 601 NW2d 138 (1999). le
traffic stop and seizure of the Defendantvvas not supported by probable cause or
articulable and reasonable suspicion, tiien ail'evidence seized as a result of the

one
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stitutional stop md seizure must be excluded from trial. See People v Goto.ancon
470 Mich 523, 528; 682 mid 667 (2004).

Deputy Robinson testilled first that he had stopped Lucynsb’s vehicle because

Lucynski’s vehicle was impeding traffic in violation of MCL 257.626b(l). To support
that conclusion. Deputy Robinson testified that he observed Lucynski s

Old State Road having a conversation with an individual in a different vehicle in the

opposite lane. Deputy Robinson estimated that when he got approximately eight hundred

(800) feet away from where tiie vehicles were stopped on Old Slate Road the vehicles
started to pull away. Further, the Court and Deputy Robinson had the following
exchange:

on

THE COURT: Did you at any time. Deputy Robinson, see the two vehicles that

were idling or stopped on Old State Road actually block, oostruci, impede, or
interfere with the normal flow of ti'affic on Old State Road?
THE WITNESS: Deputy Robinson; No, there were no other vehic.es on that

stretch, other than us.

Secondly, on redirect. Deputy Robinson testified that his initial thought after
was that there was potentially an illicit drug

the only two reasons given for the traffic stop of
●observing these vehicles in the roadway
transaction taking place. Those were

Lucynski.

In analyzing these two reasons for the traffic stop, the Court first will address its
ability to consider the exclusion of evidence at the Preliminary Examination stage of
proceedings. Pursuant to MCR 6.110(D), the Court has the ability to exclude evidence
Uiat is not admissible during the Preliminary Examination. Therefore, if the ev^ence
was obtained as a result of an unconstitutional seizure of the Defendant, the evidence
would not be admissible for purposes of the Preliminary Examination.

The Court will fi rst address the second reason provided by Deputy Robinson for
the stop, namely his belief that a drug deal was taking place between the hvo vehicles.
A°ain, Deputy Robinson’s testimony was this traffic stop was effectuat^ at
approximately 10:00 a.m. in broad daylight on a rural, dirt road He further testifmd that
httias no prii personal or second-hand knowledge of drug deals taxing place on Old
State Road. He did not testify that he witnessed an exchange of any items money
between the two vehicles. He did not testify that he witnessed any furtive ^
part of either vehicle prior to the stop of the Defendant, or any nervous looking occupants
Sfsaid vehicles prior to the stop of the Defendant. He did not testify Uiatpnoi totiie
stop that he was familiar with the vehicles or their occupants and had knowledge of prior
drug-related activity on their part

In summary, this belief by Depuiy Robinson that the vehicles were engag^ m a
dru. deal was an b^hoate or unparticularlzed suspicion or hunch. Wore, as it relates
to this testified reason for the traffic stop of Lucynski, neither probable cause
reasonable suspicion was present.

nor
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As it relates to the contention that Lucynski was “impeding traffic” in violation of

MCL 257.676b(l), the Court must first analyze the content of that particular statute.

MCL 257.676bO) provides as follows;

Subject to subsection (2), a person, without authority, shall not block,
obstruct, impede, or otherwise interfere with the norma! flow of vehicular

or pedestrian traffic upon a public street or highway in this slate, by means
of a barricade, object, or device, or v.dth his or her person. This section

does not apply to persons maintaining, rearranging, or constructing public

utility facilities in or adjacent to a street or highway.

Again. Deputy Robinson testified that besides the two vehicles, including

Lucynski’s, stopped on Old State Road, he was the only other vehicle at that time that he
observed on that road. He testified that he was approximately eight hundred (800) feet

away when the two vehicles started to puli away. He testified that the two vehicles vvcre
not blocking, obstructing, impeding, or interfering with any traffic on Old State Road.

The Prosecution has staled that showing an actual impediment to the normal flow

of traffic is not necessary to support a violation of this statute. In support of that

contention, the People cite to an unpublished case. People v Salters, 2001 WL 765852,

No. 215396 (Jan. 26*, 2001). Specificaily, that case held as follows:

The intent of the statute was clearly to prohibit  a vehicle from impeding

vehicular or pedestrian traffic to promote public safety. Consistent with

this purpose, we conclude that the statute did not require a showing or an
actual impediment to the smooth flow of traffic in order to establish a
violation of the statute,

Pursuant to MCR 7.215(C), an unpublished opinion is not precedentially binding
under the rule of stare decisis. However, the Court may use it as persuasive authority.

Neither Counsels’ briefs address any additional cases as it pertains to the interpretation of

this particular Statute.

Upon the Court’s own research, the Tennessee Supreme Court in State of
Tennessee v Hannah, 259 SW3d 716 (Tennessee 2008) analyzed its “impeding traffic”

statute, Tennessee Code Annotated section 55-8-154(a) (2004). In This case, the
Defendant was operating a motor vehicle at a speed of twenty (20) to twenty-five (25) .

miles per hour in a thirty-five (35) mile per hour zone. Id. at 719. The police followed
the Defendant’s vehicle for fifteen (15) to seventeen (17) blocks before initiating the

traffic stop for impeding traffic. Id. No other traffic violations were observed by the

police during this time. Id. After the slop was effectuated, drugs were discovered m the
vehicle. Id.

The Defendant had filed a motion to suppress, arguing that tliere was no

constitutionally legitimate reason his vehicle was stopped by law enforcement. Id.

During tills hearing, the investigating officer testified that the vehicle’s slow speed was
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unusual for the area because other automobiles would generally exceed the posted

maximum speed limit. Id. The Officertestified that though the vehicle never forced

approaching automobiles to completely stop in the roadway, that most traffic was doing
double that vehicle’s speed. Id. He further testified that when approaching automobiles

would come up behind the vehicle that they would have to brake fairly quickly and
change lanes in order to pass. Id. The Officer also noted that there was moderate traffic
even for that time of night on that road. Id. . .

The Trial Court reviewed Tennessee Code Annotated section 55-8-154{a), which

provides; ‘TJo person shall drive a motor vehicle at such a slow speed as to intpede the
norma! and reasonable movement of traffic, except when reduced speed is necessary for

safe operation or compliance with law."’ Id. The Trial Court concluded that the
Defendant’s vehicle did not violate this statute, and granted the Motion to Suppress. Id.
at 719-720.

The Tennessee Supreme Cotirt reviewed cases from Minnesota, Montana,
Pennsylvania, Wisconsin, Illinois, North Dakota, Oregon, and Texas. In doing so, the
court noted that tlie decisions fro.m those states focused on whether a driver's slow speed

blocked or otherwise backed-up traffic. Id. at 722. The Coun then concluded from this
exhaustive research that if a driver's slow speed does not affect other motorists then the

driver is not impeding traffic. Id. at 722-723. In particular, the Court cited Che Illinois
case

which held that a police officer lacked reasonable suspicion to initiate a stop of the
defendant’s automobile for impeding traffic when there was no evidence in the record that
the defendant's slow speed affected other drivers. Id. at 722. The Tennessee Supreme
Court sent the case back to the trial level because of a misinterpretation of this statute by

the Trial Court, albeit with the reasoning cited above as the framework for the Trial Court
to base their decision on.

While this case is not precedentially binding, it like the Salters case, can

be: used as persuasive authority. Certainly, the Court concedes that there are
obvious differences between tlie Tennessee State Statute cited abo\'e and MCL

257.676b(l). And certainly the Court concedes that the facts of the cases are
different in that the Tennessee case dealt with a slow vehicle, while in this instant

action, the Defendant’s vehicle was momentarily stopped in the roadway. But the

general premise of the statutes is similar and the language is substantially similar
in key areas as illustrated below:

Michigan:
normal flow of vehicular or pedestrian traffic ...
Tennessee: ... impede the normal and reasonable movement of traffic

The Court believes that the Tennessee Supreme Court’s interpretation

follows the most important maxim of statutory interpretation, \vhich is to afford
the text of the statute its plain and ordinary reading. Applying the same, common

approach to the interpretation of MCL 257.676b(i), this Court finds that a

of People V. Brand, 71 111 App 3d 698, 28 111 Dec 83, 390 NE2d 65, 68 (1979),

,. .block, obstruct, impede, or otherwise interfere with the

sense
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violation of that statute requires a showing that real, not imagined, trartic was

actually impeded or obstructed in some way by a person or a vehicle. The scant,

cursory conclusion of Michigan Court of Appeals in Sailers does not orTer any

insight as to why that panel of the Court of Appeals believed otherwise.
Therefore, in comparing the two persuasive authorities cited within this brief, the

Court gives more credence to State of Tennessee v Hannah, supra, and the

plethora of cases from other jurisdictions that are cited within that opinion.

Therefore, because the testimony of Deputy Robmson was that Locynslci s
vehicle was not actually impeding or obstructing any actual traffic, tiie Court

finds that he lacked probable cause or reasonable suspicion to effectuate the

traffic stop. Therefore, the Court finds that the evidence obtained after the Traffic

stop should be excluded from evidence in this matter.

In reviewing the legally admissible evidence m this matter, the Court finds
that there is not probable cause to support the bind over on Count 1, and the Court
will dismiss this Count.

The Court will therefore set Count 2, Operating while License Suspened-

●2''' or Subsequent Offense and Count 3, Open Intoxicants in a Vehicle for a Pre-
Trial in this matter. How'cver, because the Court has found the traffic stop of
Lucynski to be williout probable cause or reasonable suspicion, the evidence ^
found as a result of that stop is not admissible in any subsequent hearing of trial
on those two misdemeanor counts.

jflDated: March 27, 2020
P71710E. Bitzer

i^jslrict Court Judge
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202Q000074JM 
STATE13F MICHIGAN

71B JUDICIAL DISTRICT
54TH JUDiCtAL CIRCUIT

CASE NO;'2020Q000J4
DISTRICT:-
CIRCUIT:

PAGE 1 OF 2

complaint
FELONY

CircLiit Court ORh Ml^ Wt790tl2.^.
440 N. STATE STREET CARO, Ml 48723 9BS-g7'2-3720 ̂

 ~ ' Vidim or cfitnpisinsnl
DEP. RYAN ROBINSON

Disinct Court Oai; Mi- MI7S0D15J
443 N. STATE STREET -CARO. Ml 4B7S3 ̂89-S7£--3800

DeTend^'s'nains ancf address

V DAVID ALLAN LUCYNSKlTHE PEOPLE OF THE

STAtE OF Michigan
Cd^lairiinb VVitrveK
DCT^GT. JAMES HOOK

Dale; On K aixjBl. 01/20/2020

9774 W. DIXON RD.

R£ESE. Mi. 487S7

Co-3efer)cJam(s) (l{kt'owi)

; BefendantDOB■Defer^nTSlBDefendant CTN
79-.20DQ0074-Q1 |13731Q1H

D^endgnl TCN
OB202O6360H

County, in WTichigan
TUSCOLA

CttyiTvjp./Vdlag.e:
Wisner Township

fei^mufTi-pprialtyCftSrge
See below

[ j A sample iorcltemical testing for DNA iderilffic^oa.profiing  vs
on file with the Michigan ^ate Police from a preyious.i^se. .  .

Pofrce agency, report ,00,
79TCSD 200000240 “ Defendant DUN.I 0?5r,/Chauf. Vehicle Type

CDL,

V-Zitnesses
DcP. RYAN ROBINSON 3^
EP. JORDAN WADE «

GAYLE MCMULLEN?;

r\u

MSP- LAB ANALYST
DR.ABDO'

SHANNON iSWlZDALA ^
i.DEP. WILLIAM WEBSTER
JUDY. ANN LUCYNSKI

STATE OF MlCHiGANj county OF TUSCOLA . , . ^
Tne complaining witn^.sa/s ̂ at onihe-date-and Ht.ihebeation described, the defendanL-conti^ to law.

COUNT 1; OPERATING WHILE INTOXtCAtEP ^ - u- r
dfcf, operate a vehicle, upon a.highway,- Old State Road at or nearMr25i whife-underlhe inmienceor a combmalion
of alcoholic liquor and a controlled substanDs;Gonnary to MCL,-25?:625(i). [257,625i-Aj;
MISDEMEANOR; 93.Daysand/or.S1op,00-S50Q,p0 and/or 560 hours commuhity-seo/ice; i;ehabiiitative.program(s)
/see MCL 257.625b,(5)); vehicle immobilization Triahdatofy with'a prior (see MCL257.904ci),;: posts .of prosecution,
reimburse govesument for emergency respopse^hd expenses for prosecuting defendant (seeMCL 769.1f)

Take Notice that'the defendant was-previously con.yicted of operafifig while |ntoxicated-6'n opabout 09/22/-1988 in
the 71B District Court, Caro., Ml. andmf operating impaired on or about 06/2472002. in the SIstGjstnct.Court.
Standish, ML end of operating whiie-jntoxicated on or abput 08/25/200.3 lathe 71B District Court-,, Carp, Ml..

Therefore, upon .coovictioii, the. defendant Vviilbesubject to an enhanced sentenc&unrteF or
MCL2,57.B25|;'11)\ andwehicfeforfeiture .under MCL 257:52-5n. I257:6256D]
FELON-T ■S500,0,Q-$5,00'0;00; .and either 1 to 5 Years, or probation with 30 Days to 1 Year !n,jathat,least 48.hours
tolje served consecutively:, and 60 to 180 Days :commuriity seivice:- rehabilitative progra'm(s)' (seeMCL
257.625b(5)); costs of prosecution; reimburse gov.ernmeht.fQr emergency response and. e^ens^ for prosecuting
defendantfsee MCL 769..1f)i mandatory vehicle immbfaiilzaticn of not.less than 1 year of .more than 3.years, (see
●MCL 257,904d)

Court shall-order law.e,nforc?em«it to eoilect 3.-Df^identffic3ti,bn profiHng-SOTple before sentsipihg pr disposition..if
not taken at afresL

Q The complaming witness asks that thedefendantfaeiappreh^edaRQ dealtwiM-aesQi^fg tQ-laW-

plaining Witnesj-Sjaratufa
ithorized on. 01^/2 I^O&G

Oate'^
War;

subscribed and swam to before me on.

,  J.
Bficd'^K. Walie P8D987, Prosecuting Omcial

r~1 Security, for costs posted

aLi
Dpie;

pbdgWSJagietrateOiflrk. Bsrnp.
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.1^

CASE NO. 2020800074
DiSTRlCT:
CIRCUIT:

PASE2^0F^

COMPLAINT
STATE OF MICHIGAN
71B JUDICIAL DISTRICT

54TH JUDICIAL CIRCUIT FELONY
eirctiit'GourtOf?}:M[-Ml7SOQ25J , ,

STATE STRE^ CARO. Hf4S723 3S9-S72-3720
DistficlC«urtOR[: Ml- MI79O015J
440-N. STATE STREET CARO. Ml 4723 .989-67.2-380’0 Victim or complsir.snt

DEP. RYAN ROBINSON
DeferyaatifSTiame aniaadress'

V  DAVID ALLAN LUCYNSH3THE PEOPLE OF THE

STATE OF MICHIGAN
Complaining Witness
DET/SGT. JAMES HOOK.

Date; On or

9774 W. DIXON RD.
REESE, Ml 48757.

Co-defenPant^s) (Jftinown)

. DsfendaplDOBDefendafS'CliJ ' Oefend^t.SlD

79-20000074-01 T378101H
pefendasLTQt^.

q62020638CTH
Maximum serially

Ceunlyih.Miphigan
TUSCOLA

Ciry/Twp.Mllage
Wisner Township

Police agency report no.
79TCSD 200000240-

Charge'
See below.

Oa'sndani DLNVehicle Type[ j A sample tor chemical testing for DMA iaentification'prdfi.Iifig is ' _ Oper.^Chauf.
file with the Michigan State Rolioe fraro a previous case^ [~1on

Witnesses
DEP. RYAN ROBINSON t-
DEP. JORDANiWADE,^
GAYLE MCMULLEN^

MSP LAB analyst
bR;.ABDO

SHANNON G.yiflZDAU:^
DEP. VV!L'LfAM \yEBSTER
JUDY ANN-LUGYNSiC

STATE OF MICHIGAN, COUNTY OF TUSCOLA . . .
The cornpjaihing '^itrie-ss ̂ ys that dfl-the,date and atthe location described, iji'e deferid^tj contrary td law,

-COUNT:2: OPERATING - LICENSE SUSPENDEDl REVOKED, DENIED

m .operate aTniotor Vehicle upon Old .State Road at. ornear M45. a Mghwayi whlleW.s- operator's license was
^ospended oT revoked; as prohlbited -by. MCL 257-.904(1Y CB^traiy'to MCL 257.904(3)(a). [257.9041 BJ
MISDEMEANOR: 93' Days and/oTSSbd.OGiyehicle.frTTmobRization (see MCL'257,904d)
SEGOND^OR SU.BSEQU.ENT OFFENSE NOTICE , , , . , . . .

Take noticeithaftHe defendant was'previously coiividted ofi^iating MCL.257.904. on or about-OS/O'S/lsgS-, irrthe

7jB pistrfct Court, Gai^, Ml; and pn or.about07/l7/1998i..inlhe 71B District Court; Carp, Ml, and on or about
04/20/1999, iri.the 71B DistrictOourt, Caro, Ml, and.iph or about 12/03/2015; In the 74th District Court, .Bay City, .Ml,

Thereforpi upon conviction, the defendartt may. be^ubj^tip' ah ̂ hanc'ed sentence underMCL- 257.90.4(3Kb}.
and -Vehicle Imiriobilization under MCL 25T.9Q4d- [257":9,b4.1Gj
MISDEMEANOR: 1 Year-and/or $1,000;00

COUNT 3: ALCOHOL - Q.PEN CON.TAiNER IHV'EBIQLE; .  , .
did transportror' possess an-alcoholi'c iiqubrih  a cohtaiise'rthai:v^s open, uncapped, ;dr upon which the seal vras
broken, within'the passenger area .of.a vehipl'e; upon a. highwayIrithis state; contrary-toMCL 257,624a.
I257.624A]
MiSD'EMEANORi 9ODaysand/Gr5100.UO;- cQmrnunrtysefvrce; substance abuse .screening ●

Court .shall order law enforcerhenttd col.iecl a QNA iideritificatTori projilirig saMple before sentencing or disposition, if-
hot.'taken at arrest.

3 The co.itiplaining wltness.asks tiiat the.'defen'da-nt b'slajsprehehded^dnd dealt.wiSi 3ccc'r#i&'tbjavy.-

Odi^lsinfhs'Witnass Signature

.Sutocrlbed.aiid sworn to before iiie o6
it aathdri^edon ■ by:V-';

Oat? \.
Date-

J

.^grfea K: Welle P809S7-. Pidsecufing^fSaai
3atno.liK^s^Magistrate.'Clewr~3 Security ./or costs posted
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EXHIBIT #4: COPY OF ORDER OF THE CIRCUIT COURT DATED MAY 6, 2020
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STATE OF MICfflGAN

IN THE 54™ CIRCUIT COURT FOR THE COUNTY OF TUSCOLA

PEOPLE OF THE STATE OF MICHIGAN,

File No: 20-15154-AR

Hon. Amy Grace Gierhart
VS.

ORIGINALDAVID ALLAN LUCYNSKI,

Plaintiff,

BERNARD A. JOCUNS, JR (P65478)

Bernard Anthony Jocuns & Assoc, PLLC

Attorney for Defendant
385 West Nepessing St
Lapeer, MI 48446 £
(810) 245-8900 "

MARK E. REENE (P47247)

Tuscola County Prosecutor
BY: EricF Wanink(P64002)
Chief Assistant Proseuctor
207 E. Grant Street, Ste 1

Caro, MI 48723
(989) 672-3900

‘ ̂'S'COi
/ r

ORDER REGARDING APPLICATION FOR LEA VE TO(^PJm nk^‘Ng
At a session of said Court held in the

Courthouse Building, City of Caro,
State of Michigan, on May 6, 2020.

PRESENT: THE HONORABLE AMY GRACE GIERHART
54**' Circuit Court Judge

This matter is before the Court on an Application for Leave to Appeal, NOW
THEREFORE;

IT IS HEREBY ORDERED that the Court orders that the application for leave to appeal

is DENIED, as the district coun was within its discretion to dismiss Count 1 of the complaint

after preliminary examination.

Dated: May 6, 2020
RABLE AMY GRACE GIERHART (P51305)
54‘*' Circuit Court Judge

Plaintiff-Appellee's Appendix 63 

R
EC

EIV
ED

 by M
SC

 12/14/2023 8:58:03 A
M



EXHIBIT #5: COPY OF ORDER OF THE COURT OF APPEALS DATED JULY 21, 2020

Plaintiff-Appellee's Appendix 64 

R
EC

EIV
ED

 by M
SC

 12/14/2023 8:58:03 A
M



Court of Appeals, State of Michigan

ORDER

Michael F. Gadola
Presiding Judge

People of Michigan v David Allan Lucynski

Stephen L. Borrello353646Docket No.

Michael J. Kelly
Judges

20-015154-ARLCNo.

The application for leave to appeal is GRANTED. The time for taking further steps in this

appeal runs from the date of the Clerk’s certification of this order. MCR 7.205(E)(3). This appeal is
limited to the issues raised in the application and supporting brief MCR 7.205(E)(4).

Presiding Judge

A true copy entered and certified by Jerome W. Zimmer Jr., Chief Clerk, on

July 21. 2020
ChieTClericDater 9 6 s
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EXHIBIT #6: COPY OF ORDER OF THE COURT OF APPEALS DATED

DECEMBER 17, 2020
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If this opinion indicates that it is “FOR PUBLICATION, ” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

UNPUBLISHED

December 17, 2020
PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff-Appellant,

No. 353646

Tuscola Circuit Court

LCNo. 20-015154-ARDAVID ALLAN LUCYNSKI,

Defendant-Appellee.

Before: LEXICA, P.J., and Riordan and Cameron, JJ.

Per Curiam.

The People of the State of Michigan appeal by leave granted.* Defendant, David Allan

Lucynski, w£is charged with operating a vehicle while intoxicated (“OWI”), third offense, MCL

257.625(9)(c); operating a motor vehicle while license suspended or revoked (“DWLS”), second
offense, MCL 257.904(3)(b); and possession or transportation of an open alcoholic container in a

vehicle, MCL 257.624a(I). Following a preliminary examination, the district court denied the

People’s motion to bind Lucynski over on the OWI charge, dismissed the OWI charge, and held
that certain evidence would be suppressed in future proceedings concerning Lucynski’s remaining

misdemeanor charges. The People appealed to the circuit court, which denied the People s

interlocutory application for leave to appeal based on its finding that the district court acted within
its discretion. We reverse and remand for further proceedings consistent with this opinion.

I, BACKGROUND

On January 20, 2020, Tuscola County Sheriff Deputy Ryan Robinson was on duty when

he observed “two vehicles stopped in the middle of the roadway, facing opposite directions[.]”

Deputy Robinson noted that the vehicles were positioned so that the driver’s side windows were

facing each other. According to Deputy Robinson, the vehicles were impeding traffic even though
there was no other traffic in the area at that time. As Deputy Robinson approached the vehicles.

’ People V Lucynski, unpublished order of the Court of Appeals, entered July 14, 2020 (Docket

No. 353646).
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one of the vehicles traveled westbound and the other vehicle traveled eastbound. Lucynski was

driving the vehicle that traveled westbound. Deputy Robinson followed Lucynski for 300 to 400

feet before Lucynski pulled into a driveway. Thereafter, Deputy Robinson parked his police

cruiser behind Lucynski’s vehicle and exited the cruiser. Lucynski was already out of his vehicle.

Deputy Robinson approached Lucynski, who smelled like marijuana and “intoxicating

beveragesj.]” Deputy Robinson noted that Lucynski had bloodshot eyes and that his demeanor

was “pretty laid back.” Lucynski admitted that he had consumed alcohol about 20 minutes before.

Lucynski also admitted that he had marijuana in his vehicle and that he did not have a driver’s

license because it was suspended. Lucynski submitted to field sobriety tests, which supported

Deputy Robinson’s suspicion that Lucynski was intoxicated. After Lucynski refused to submit to

a preliminary breath test, Deputy Robinson placed Lucynski under arrest. Thereafter, Lucynski

submitted to a preliminary breath test, which revealed that Lucynski had a blood alcohol content

of .035. Later, Lucynski’s blood was drawn to test for intoxicants, and the sample reflected the

presence of THC.

Lucynski was charged with OWI, third offense; DWLS, second offense; and possession or

transportation of an open alcoholic container in  a vehicle.^ The preliminary examination was held

March 4, 2020. In relevant part, the People presented the testimony of Deputy Robinson, and

Deputy Robinson’s body camera footage was admitted into evidence. At the close of proofs, the

People argued thatbindover of the OWI charge was appropriate because there was sufficient cause

for Deputy Robinson to conduct the traffic stop under MCL 257.676b(l).^ Lucynski opposed
bindover on the OWI charge, arguing that there was “an issue in regards to the actual slop.” The
district court took the matter under advisement and pennitted the parties to file written briefs on

the issue of whether Lucynski’s Fourth Amendment rights were violated.

In a March 27, 2020 opinion and order, the district court concluded that Deputy Robinson

lacked both probable cause and the requisite articulable, reasonable suspicion to conduct a traffic

stop. In relevant part, tlie district court analyzed the plain language of MCL 257.626b(l) and
concluded that Deputy Robinson could not have had an articulable, reasonable suspicion that

Lucynski was “actually impeding or obstructing actual traffic” because Deputy Robinson testified

that “Lucynski’s vehicle was not actually impeding or obstructing any actual traffic[.]” Based on
the district court’s conclusion tliat the stop was unconstitutional, the district court held that “the

evidence obtained after the Traffic stop [wjould be excluded from evidence” for purposes of the

preliminary examination. The district court then found that probable cause did not exist to bind

Lucynski over on the OWI charge and dismissed it. The district court indicated that it would set

the remaining misdemeanor counts for trial. In doing so, the district court held that “the evidence
found as a result of th[e] stop is not admissible in any subsequent hearing o[r] trial on those two
misdemeanor counts.”

on

^ A search of Lucynski’s vehicle revealed marijuana and a plastic cup of beer.

^ Although not argued by the People, it appears that a traffic stop could have been initiated based

on Lucynski’s violation of MCL 257.672.
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The People appealed to the circuit court. In a May 6, 2020 order, the circuit court denied

the People’s interlocutory application for leave to appeal, holding that “the district court was within
its discretion to dismiss Count 1 of the complaint after [the] prelintinary examination.” The People

then appealed to this Court, and the interlocutory application was granted.

II. STANDARDS OF REVIEW

People V Benton, 294 Mich App 191,“We review issues of constitutional law de novo.

203; 817 NW2d 599 (2011), “When reviewing a dishict court’s bindover decision, we review the

court’s detennination regarding the sufficiency of the evidence for an abuse of discretion, but we

review the court’s ruling concerning questions of law dc novo.

790NW2d295 (2010). We also review a trial court’s decision to dismiss criminal charges against
a defendant for an abuse of discretion. People v Stone, 269 Mich App 240, 242; 712 NW2d 165

(2005). “An abuse of discretion occurs when the court chooses an outcome that falls outside the

range of reasonable and principled outcomes.” People v Unger, 278 Mich App 210, 217; 749

NW2d 272 (2008). A trial court “necessarily abuses its discretion when it makes an error of law.”

People V Feeley, 499 Mich 429, 434; 885 NW2d 223 (2016) (quotation marks and citation

omitted).

People V Flick, 487 Mich 1, 9;

III. ANALYSIS

A. DISTRICT COURT PROCEEDINGS

The People argue that the district court erred by refusing to bind Lucynski over on the OWI

charge and by dismissing the OWI charge. The People also challenge the district court’s decision

to suppress evidence in future proceedings concerning the DWLS and open intoxicant charges.

We agree, but for reasons that are different from those advanced by the People on appeal.

“The puipose of a preliminary examination is to determine whether probable cause exists
to believe that a crime was committed and that the defendant committed it.” People v Bennett,

290 Mich App 465,480; 802 NW2d 627 (2010) (quotation marks and citation omitted). “Probable
cause is established if a person of ordinary caution and prudence [could] conscientiously entertain

a reasonable belief of the defendant’s guilt.” Id. (quotation marks and citation omitted). At the

preliminary-examination stage, the prosecutor is not required to “prove each element beyond a
reasonable doubt, but must present some evidence of each clement.” People v Henderson, 282

Mich App 307, 312; 765 NW2d 619 (2009). “If, during the preliminary examination, the court
determines that evidence being offered is excludable, it must, on motion or objection, exclude the
evidence.

Amendment is inadmissible as substantive evidence in criminal proceedings.

Kazmierezak, 461 Mich 411,418; 605 NW2d 667 (2000).

In this case, the district court excluded the evidence based on its conclusion that a Foirrth
Amendment violation occurred. “The Fourth Amendment of the United States Constitution and

its counterpart in the Michigan Constitution guarantee the right of persons to be secure against
unreasonable searches and seizures.” Id. at 417.  A person is seized if, “in view of all the

circumstances surrounding the incident, a reasonable person would have believed that he was not

free to leave.” People v Corr, 287 Mich App 499, 506-507; 788 NW2d 860 (2010) (quotation

“Generally, evidence obtained in violation of the Fourth
People V

MCR 6.110(D)(2).
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mai'ks and citation omitted). The basic puipose of the Founh Amendment “is to safeguard the

privacy and security of individuals against arbitrary invasions by governmental officials.”
Carpenter v United States,

(quotation marks and citation omitted).

Although an officer generally needs a warrant to search and seize, there arc several

exceptions to the warrant requirement. People v Barbarich, 291 Mich App 468, 472; 807 NW2d

56 (2011). One such exception for a warrantless seizure exists when a police officer possesses

“information demonstrating probable cause to believe that an offense has occurred and that the

defendant committed it.” People v Cohen, 294 Mich App 70, 14-15; 816 NW2d 474 (2011)

(quotation marks and citation omitted). Probable cause to justify an arrest means tliat the facts and

circumstances within the police officer’s knowledge are sufficient to warrant a prudent person to
believe that, based on the circumstances shown, the suspect has committed, is committing, or is
about to commit an offense. Id. at 75.

US ;  138 S Ct 2206, 2213; 201 L Ed 2d 507 (2018)

Another exception is an investigatory or Terry^ stop. Barbarich, 291 Mich App at 473.
Under this doctrine,

a police officer may approach and temporarily detain a person for the purpose of

investigating possible criminal behavior even though there is no probable cause to

support an arrest. A brief detention does not violate the Fourth Amendment if the

officer has a reasonably articulable suspicion that criminal activity is afoot.

Whether an officer has a reasonable suspicion to make such an investigatory stop

is determined case by case, on the basis of an analysis of the totality of the facts

and circumstances. A determination regarding whether a reasonable suspicion

exists must be based on commonsense judgments and inferences about human

behavior. [People v Jenkins, 472 Mich 26, 32; 691 NW2d 759 (2005) (quotation

marks and citations omitted).]

However, not all encounters between a police officer and private citizens constitute

seizures. Id. “When an officer approaches a person and seeks voluntary cooperation tlirough

noncoercive questioning, there is no restraint on that person’s liberty, and the person is not seized.”

Id. at 33. Similarly, a police officer’s decision to follow someone does not by itself amount to

intimidating conduct that would cause a reasonable person to believe that he or she was not at

liberty to leave. People v Jackson, 175 Mich App 562, 563-564; 438 NW2d 84 (1988).

In People v Sinisiaj, 184 Mich App 191, 196; 457 NW2d 36 (1990), this Court noted

examples “which might constitute a seizure, even where the person made no attempt to leave[.]”

Specifically, this Court noted the following examples:

[T]he threatening presence of several officers, the display of a weapon by

an officer, some physical touching of the person of the citizen, or the use of

Terry V Ohio, 392 US 1; 88 SCt 1868; 20LEd 2d 889(1968).
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language or tone of voice indicating that compliance with the officer’s request

might be compelled. [Id. (quotation marks and citation omitted).]

In this case, we conclude that Deputy Robinson’s initial interaction with Lucyiiski did not

amount to a seizure implicating the Fourth Amendment. Although Deputy Robinson testified that

Lucynski impeded traffic, Deputy Robinson did not turn on his lights or signal for Lucynski to

pull over. Instead, Deputy Robinson followed Lucynski for 300 to 400 feet. After Lucynski

voluntarily pulled into a driveway, Deputy Robinson pulled into the driveway behind him. The

body camera footage reveals that, after Deputy Robinson pulled into the driveway, Lucynski was

standing outside of his parked vehicle and appeared to be approaching a house that was situated at

the end of the driveway. \\Tien Deputy Robinson asked Lucynski if he lived there, Lucynski

responded that a friend lived there. Lucynski then approached Deputy Robinson and began

voluntarily answering Deputy Robinson’s questions, which included what Lucynski had been

doing on the roadway with the driver of the other vehicle and whether the homeowner was home.

After a short period of time, Deputy Robinson asked Lucynski if he had his driver’s license

on his person, to which Lucynski responded “nope.” Deputy Robinson then asked Lucynski if he
had a driver’s license. Lucynski responded “nope” and eventually admitted that his license was

suspended. Deputy Robinson did not indicate that Lucynski was under arrest at that point. Rather,

Deputy Robinson asked if Lucynski had “a valid id” on his person, and Lucynski provided his

identification to Deputy Robinson. Deputy Robinson then asked Lucynski if he had a “pocket

knife or anything like that” on his person. Lucynski denied that he did. Thereafter, Deputy

Robinson asked Lucynski if he had marijuana on his person, noting “I smell marijuana.

Deputy Robinson’s questions, Lucynski admitted that he had marijuana in his vehicle and that

he had been drinking “a little bit.” Specifically, he admitted to drinking “one can.” Deputy
Robinson indicated on his radio that he was going to be “out with a subject” and instructed

Lucynski to stand in front of Lucynski’s vehicle. Deputy Robinson then proceeded to guide

Lucynski through a series of field sobriety tests.

We conclude that the earliest that the Fourth Amendment was implicated was when

Lucynski admitted that he did not have a driver’s license, which is when a reasonable person in

Lucynski’s position might have concluded that he was not free to leave. However, at that point,

Deputy Robinson had probable cause to arrest Lucynski. Instead of immediately arresting

Lucynski, however, Deputy Robinson investigated further and asked Lucynski whether he had

consumed substances. This was permissible given that Deputy Robinson had noticed that

Lucynski had bloodshot eyes, that there was an odor of alcohol and marijuana coming from

Lucynski’s person, and that Lucynski’s demeanor was “pretty laid back.” See People v Rizzo, 243

Mich App 151,157-158; 622 NW2d 319 (2000). Deputy Robinson discovered that Lucynski had

marijuana in the vehicle that he had been driving and that he had consumed alcohol that day. Based

on Lucynski’s statements, Deputy Robinson’s observations, and Lucynski’s performance during
the field sobriety tests, Deputy Robinson found probable cause to arrest Lucynski for OWI.

Thereafter, Lucynski consented to his blood being drawn, and the results revealed the presence of

THC in his system.

In the time preceding the seizure, Lucynski’s body language was relaxed, he did not

attempt to leave, and he did not demonstrate an unwillingness to answer questions. Rather,

Lucynski was entirely cooperative. Although Lucynski was not told dial he was “free not to

Based

on
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respond,” this “hardly eliminates the consensual nature of the response[s].” See Jenkins, 472 Mich

at 33 (quotation marks and citation omitted). There is no indication that Deputy Robinson had

weapons displayed and at no point during the initial conversation did Deputy Robinson touch

Lucynski’s person. Moreover, Deputy Robinson spoke to Lucynski in a normal, respectful tone

of voice. Although Deputy Robinson asked Lucynski  a myriad of questions and asked him for his

identification, a police officer’s brief and noncoercive questioning, or mere request for
identification, does not constitute a seizure. See id.

Therefore, the district court erred by analyzing the initial conversation betw'een Deputy

Robinson and Lucynski as if the protections of the Fourth Amendment were implicated.

Considering the totality of the circumstances, Deputy Robinson had a reasonable suspicion

sufficient to warrant transfonning the consensual encounter into an investigatory stop and

eventually into a lawful arrest. Because the seizures were lawful under the Fourth Amendment,

the district court erred by excluding the evidence produced by the investigatory stop and arrest

when deciding whether probable cause existed to support the bindover and erred by suppressing

the evidence in future hearings concerning the remaining misdemeanor charges.^

With respect to whether the district court abused its discretion by denying the People’s

motion for bindover on the OWl charge, Lucynski does not argue that probable cause did not exist

to support the bindover when considering the improperly excluded evidence. Moreover, upon

review of the evidence presented at the preliminary examination, it is clear that probable cause

existed to support that Lucynski committed the crime of OWl. Therefore, the district court abused

its discretion by refusing to bind Lucynski over for trial and by dismissing the OWl charge.

Consequently, we reverse the district court’s March 27, 2020 order.

B. CIRCUIT COURT PROCEEDINGS

The People argue that the circuit court abused its discretion by denying the interlocutory

application for leave to appeal. As already stated, the circuit court held that it was proper to deny

the People’s application based on the circuit court’s conclusion that the district court acted within
its discretion. Given the above analysis, we agree with the People that the circuit court abused its

discretion. See Feeley, 499 Mich at 434 (holding that a trial court “necessarily abuses its discretion

^ Based on this conclusion, we need not address Lucynski’s argument that MCL 257.676b(l)

requires an actual impediment to traffic. However, even if we were to accept Lucynski’s assertion
that the statute requires an actual impediment to traffic, we note that this Court has addressed tliis

issue in at least one prior opinion. Specifically, in People

opinion of the Court of Appeals, issued January 26, 2001 (Docket No. 215396), p 2, we concluded

that the purpose of MCL 257.676b(l) does “not require a showing of an actual impediment to the
smooth flow of traffic, in order to establish a violation of the statute.” Based on this, the Salters

Court concluded that a traffic stop was proper, even though “[n]o other traffic was in the area at

the time” of the stop. Id. Therefore, even under Lucynski's reading of MCL 257.676b(l), the

evidence should not have been suppressed because tlie traffic stop was based on Deputy
Robinson’s reasonable mistake of law or fact. See Helen v North Carolina, 574 US 54, 60-68;

135 S Ct 530; 190 L Ed 2d 475 (2014).

Salters, unpublished per curiam
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when it makes an error of law”) (quotation marks and citation omitted). Therefore, we reverse the

circuit court’s May 6, 2020 order.

rv. CONCLUSION

In sum, because a Fourth Amendment violation did not occur, we conclude that the district

court erred by excluding evidence from the preliminary examination proceeding and by holding

that the evidence produced by investigatory stop and arrest would be excluded from future

proceedings concerning Lucynski’s DWLS and open intoxicant charges. We further conclude that
the district court abused its discretion by denying the People’s motion for bindover on the OWI

charge and by dismissing the OWI charge. Therefore, we reverse the district court’s March 27,
2020 order, reverse the circuit court’s May 6, 2020 order, and remand to the district court for

reinstatement of the OWI charge and for entry of an order reflecting that the matter is bound over

to the circuit court for further proceedings.

Reversed and remanded for further proceedings consistent with this opinion. We do not

retain jurisdiction.

/s/ Anica Letica

/s/Michael J. Riordan

/s/Thomas C. Cameron
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Order Michigan Supreme Court

Lansing, Michigan

Bridget M. McCormack,
Chiefjustice

October 6, 202 i

Brian fC Zahra

David F. Viviano

Richard H. Bernstein

Elizabeth T. Clement

Megan K. Cavanagh
Hiizabeth M. Welch,

justices

162833

PEOPLE OF THE STATE OF MICHIGAN,
Plaintiff-Appellee,

SC: 162833
COA: 353646
Tuscola CC: 20-015154-AR

V

DAVID ALLAN LUCYNSKI,
Defendant-Appellant.

On order of the Court, the application for leave to appeal the December 17, 2020

judgment of the Court of Appeals is considered, and it is GRANTED, limited to the

issues; (1) whether the defendant impeded traffic, in violation of MCL 257.676b(l),
where there was no actual traffic to impede at that time; (2) if not, whether the deputy
sheriff made a reasonable mistake of law by effectuating a traffic stop of the defendant

for violating MCL 257.676b(l), see Helen v North Carolina, 574 US 54 (2014); and

(3) whether the deputy sheriff seized the defendant when he pulled his patrol vehicle
behind the defendant’s vehicle in a driveway. The appellant’s brief and appendix shall be

filed by January 31, 2022, with no extensions except upon a showing of good cause. The

time for filing the remaining briefs shall be set as forth in MCR 7.312(E). The time
allowed for oral argument shall be 20 minutes for each side. MCR 7.314(B)(1).

The Prosecuting Attorneys Association of Michigan and the Criminal Defense

Attorneys of Michigan are invited to file briefs amicus curiae. Other persons or groups
interested in the determination of the issues presented in this case may move the Court

for permission to file briefs amicus curiae.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the

foregoing is a true and complete copy of the order entered at the direction of the Court.

October 6, 2021

10929
Clerk
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Michigan Supreme Court
 Lansing, Michigan

Justices:

Brian K. Zahra

David F. Viviano

Richard H. Bernstein

Elizabeth T. Clement

Megan K. Cavanagh
Elizabeth M. Welch

Chief Justice;

Bridget M. McCormack

Syllabus
Reporter ofDecisions:

Kathryn L. Loomis
This syllabus constitutes no part of the opinion of the Court but has been
prepared by the Reporter of Decisions for the convenience of the reader.

PEOPLE V LUCYNSKI

Docket No. 162833. Argued April 26, 2022 (Calendar No. 2). Decided July 26, 2022.

David A. Lucynski was charged in the 71B District Court with operating a vehicle while

intoxicated (OWI), MCL 257.625(9)(c); driving with a suspended license, MCL 257.904(3)(b);

and operating a vehicle with an open container of alcohol in the vehicle, MCL 257.624a(l). On a

January morning, Tuscola County Sheriff’s Deputy Ryan Robinson observed two cars stopped in
the middle of the road; the vehicles were facing opposite directions with the drivers’ windows next

to one another, and the drivers appeared to be talking to one another with their windows down.
One of the vehicles was defendant’s car. Robinson testified at the preliminary examination that

he believed that the vehicles were impeding traffic in violation of MCL 257.676b, even tliough
there were no other vehicles on the road at the time. Robinson also testified that he thought a drug

transaction might have occurred. Robinson followed defendant in a marked patrol vehicle and
turned onto the same one-lane driveway that defendant had entered, parking a few feet behind

defendant’s car and blocking the only path of egress. Neither the siren nor the emergency liglits
on Robinson’s vehicle were activated. ^Vhen Robinson exiled his patrol car, defendant was

standing next to the driver’s side door of his car, facing Robinson. Robinson immediately asked
whether defendant lived there, and defendant responded that it was a friend’s house as he walked

toward the deputy. Robinson asked defendant if defendant had his driver’s license, to which

defendant replied in the negative; upon Robinson’s further questioning, defendant responded that
he did not have a valid driver’s license. Robinson testified that because he smelled the odor of

marijuana and alcohol emanating from defendant and noticed that defendant’s eyes were

bloodshot, he proceeded to investigate whether defendant was intoxicated. Defendant admitted to

smoking marijuana about 20 minutes earlier and to consuming alcohol during the day. Defendant
then consented to a search of his vehicle, and Robinson found both marijuana and an open

container of alcohol inside. Robinson performed several field-sobriety tests, and defendant was

arrested. At the preliminary examination, defendant’s attorney asked to submit briefing to

challenge the validity of the stop under MCL 257.676b and to argue that the evidence obtained by

the police should be excluded. The district court, Jason E. Bitzer, J., allowed briefing and later
held that the prosecution failed to prove that Robinson had sufficient cause to initiate the stop. The

court held that MCL 257.676b(l) could not be violated without a showing that traffic was actually

impeded in some way. Accordingly, the court held that all evidence obtained from the stop would

be inadmissible in any proceeding moving forward, and it dismissed the OWI charge. The

prosecution sought leave to appeal in the Tuscola Circuit Court, and the court, Amy Gierhart, J.,
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denied ihe applicarion. The prosecution then sought leave to appeal in the Court of Appeals, and

the Court of Appeals granted the application, limiting the issues to those raised in the application.

Despite this, the Court of Appeals resolved die appeal based on a legal theory that the parties had

not raised in the trial court or on appeal; whether defendant had been seized at all. In an

unpublished per curiam opinion issued December 17, 2020 (Docket No. 353646), the Court of

.Appeals, Lexica, P.J., and Rjordais’ and Cameron, JJ., held that based on the totality of the

circumstances, the earliest point at which the encounter with Robinson could have become a

seizure implicating the Fourth Amendment was when defendant admitted to not having a valid

driver’s license, because that was the earliest point at which a reasonable person would not have

felt free to leave. Subsequent investigation into and arrest for suspicion of OWl was deemed

justifiable because defendMt had been seen driving and the deputy had observed signs of possible
intoxication. The Court held that even if MCL 257.676b(l) required actual impediment of trafdc,

under People v Salters, unpublished per curiam opinion of the Coiut of Appeals, issued January 26,

200! (Docket No. 215396), the evidence should not have been suppressed because a traffic stop
would have been based on Robinson’s reasonable mistake of law. Accordingly, the Court of

Appeals held that the district court abused its discretion when it held that the Fourth Amendment
was violated and thus that the district court erred by excluding evidence from the seizure and by

dismissing the OWl charge. Defendant sought leave to appeal in die Supreme Court, and the

Supreme Court granted the application, limited to three issues; (1) whether Robinson seized

defendant when Robinson pulled his patrol vehicle behind defendant’s vehicle in the driveway;

(2) whether defendant impeded traffic in violation of MCL 257.676b(l) when there was no actual

traffic to impede at that time; and (3) if not, whether Robinson made a reasonable mistake of law

by effectuating a traffic stop of defendant for violating MCL 257.676b(l). 508 Mich 947 (2021).

In an opinion by Justice WELCH, joined by Chief Justice McCORM-^CK and Justices

Bernstein, Clement (as to Parts 1,11(A), and 11(B)), and Cavanagh, the Supreme Court held:

Defendant was seized under the Fourth Amendment when a police officer blocked the

driveway and defendant’s path of egress with a marked patrol car because, under the totality of the

circumstances, a reasonable person would not have felt free to leave or to terminate the interaction;

the impeding-traffic statute, MCL 257.676b(l), is only violated if the normal flow of traffic has

actually been disrupted; and no reasonable mistake of law occurred because the police officer’s

mistaken reading of MCL 257.676b(l), an unambiguous statute, was not objectively reasonable.

1. The Fourth Amendment of the United States Constimtion protects individuals from

being subjected to unreasonable searches and seizures. A person has been seized within the

meaning of the Fourth Amendment only if, in view of all the circumstances surrounding the

incident, a reasonable person would have believed that they were not free to leave. While police

officers generally need a warrant to search or seize someone, there are recognized exceptions to

this genera! rule, such as an investigatory stop.  A brief seizure for investigative purposes does not
violate the Fourth Amendment if fre officer has a reasonably articulable suspicion that criminal

activity is afoot. In this case, Robinson did not initiate a formal traffic stop for a violarion of MCL

257.676b(l), despite his testimony that this was his intention when he began following defendant.

Robinson pulled onto the driveway behind defendant, parked a few feet behind defendant, and
blocked the exit. Robinson did not turn his emergency lights on, sound his siren, or direct

defendant to pul! over on the side of the road. What was not clear under the facts of this caise was

whether defendant had an independent desire to keep moving. The driveway and home belonged
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to his friend. The record was silent on whether defendant was planning to visit with his friend

before Robinson began following defendant or whether defendant w’as planning to keep driving.

However, under either of these hypothetical scenarios, defendant was seized. Defendant was

seized at the moment Robinson, in his marked police vehicle, blocked defendant’s car, resulting

in no means for defendant to exit the single-lane driveway. Using a marked police vehicle to block

a civilian vehicle’s ability to exit a single-lane driveway to facilitate questioning or an investigation

is a show of force on behalf of the police that can give rise to a seizure within the meaning of the

Fourth Amendment. Under the circumstances of this case—including  the rural setting, the way

the encounter w'as initialed by the officer swiftly following defendant down a private driveway,

and the fact that the officer’s police vehicle blocked defendant’s car in the driveway—a reasonable

person would not have felt free to leave the scene, even though the police officer did not activate

emergency lights or a siren. The same facts would cause a reasonable person to feel compelled to

answer questions posed by the officer w'ho had followed him and blocked his path of egress from

the driveway of a home he did not own. If a reasonable person in defendant’s place did not have

an independent desire to leave, but nevertheless did not want to interact with Robinson, the other

options available to them would have been to attempt to enter a home that they did not own (and

without knowledge whether the owner was home) or wander off into a frozen field some distance
from town in a rural area. Neither would have been a viable option from the perspective of a

reasonable person after having been followed and then blocked in by a police officer. Accordingly,

the Court of Appeals erred by holding that defendant was not seized until after he had made

incriminating statements about not having a valid driver’s license.

2. MCL 257.676b(l) provides, in relevant part, that a person, without authority, shall not

block, obstruct, impede, or otherwise interfere with tlie noimal flow of vehicular, sfreetcar, or

pedestrian traffic upon a public street or highway in this state by means of a barricade, object, or

device or with his or her person. The parties did not dispute that defendant could be a “person”

and his vehicle an “object” under MCL 257.676b(l); therefore, it was assumed without deciding

tliat MCL 257.676b(l) applies to a person operating a vehicle on a roadway. The clear terms of

MCL 257.676b(l) require some evidence that the accused’s conduct actually affected the usual

smooth, uninterrupted movement or progress of the normal flow of traffic on the roadway, which

requires an assessment of traffic at the time of the alleged offense. MCL 257.676b(l) is not
violated if the normal flow of traffic was never impeded, blocked, or interfered with. The potential

interference with hypothetical or nonexistent traffic is not sufficient because this interpretation

ignores tlie phrase “normal flow of. . .traffic” in MCL 257.676b(l) and would lead to the

untenable situation in which every person crossing a street and every vehicle attempting to park

along the side of a road would potentially be guilty of a civil infraction even if no other vehicles

or pedestrians were present on the roadw'ay. In this case, the prosecution did not introduce
evidence sufficient to establish even reasonable suspicion to believe that defendant violated MCL

257.676b(l) because the normal flow of vehicular traffic on the road was not impeded or disrupted.

It was undisputed that no vehicles other than Robinson’s, defendant’s, and a third unidentified

driver’s were on the road during the relevant time period. Robinson admitted that he did not have

to slow his car down or go around either vehicle. Accordingly, there was no evidence in the record
to sustain tlie accusation that defendant violated MCL 257.676b(l).

3. The Fourth Amendment is not violated if a police officer’s suspicion that the defendant’s

conduct was illegal is based on an objectively reasonable mistake about what the law required.

The subjective imderstanding of the particular officer involved is not examined. Objectively
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reasonable mistakes of law occur in exceedingly rare circumstances in which an officer must

interpret an ambiguous statute. Additionally, while qualified immunity applies to officers so long

as they have not violated a clearly established statutory' right, the mistake-of-law doctrine is not as

forgiving. In this case, to the extent that Robinson's seizure of defendant was based on a belief

that MCL 257.676b(l) was violated, Robinson’s mistake of law was not objectively reasonable.

One cannot be guilty of violating MCL 257.676b(l) without evidence that the normal flow of

acmai traffic was disrupted, and Robinson admitted that no disruption had occurred. The Court of

.Appeals’ reliance on Salters'was not persuasive. In Salters, the Court of Appeals based its holding

entirely on the perceived purpose of MCL 257.676b(l) instead of also engaging with the text of

the statute; the Court of Appeals in this case made the same error by failing to independently

analyze MCL 257.676b( 1). .Additionally, Salters had not been cited or relied on for its conclusoiy

interpretation of MCL 257.676b in any appellate decision in Michigan until the Court of Appeals’

decision in this case. A single unpublished decision coming out the other way does not transform

an unambiguous statute into an ambiguous one.

4. Given that defendant was seized the moment Robinson blocked the driveway and

prevented egress, defendant’s incriminating statements and the officer’s visual and olfactory

observations that the Court of Appeals relied upon to justify further inquiry' and an evenmal arrest
were obtained in violation of defendant’s Fourth Amendment rights. Prior to Robinson blocking

defendant in, defendant had not made any incriminating statements, and thus such statements could

not have justified a seizure. A suspected violation of MCL 257.676b(l) also could not serve as

reasonable suspicion. Accordingly, there was no lawful justification for the seizure, and the district

court did not err by holding that the seizure violated defendant’s constitutional rights.

Reversed and remanded to the Court of Appeals to determine whether application of the

exclusionary rule was tlie appropriate remedy for the violation of defendant’s Fourth Amendment

rights.

justice Clement, concurring in part and dissenting in part, joined the majority opinion as

to Pails 1,11(A), and 11(B), because she agreed that the traffic stop constituted a seizure under the

Fourtli Amendment and tliat this seizure was not justified by reasonable suspicion of criminal

wrongdoing. However, Justice Clement joined the dissent as to its Part II because she believed
tliat the evidence should not have been excluded given tliat the unconstitutional seizure was a result
of Robinson’s reasonable mistake of law.

Justice Zahra, joined by Justice ViviANO (and by Justice Clement as to Part II),

dissenting, would have held that Robinson did not stop or in any way seize defendant when he

pulled his patrol car into the driveway behind defendant’s parked car and that because there was

no seizure, tliis case did not require interpretation of MCL 257.676b(l). Parking cars one after

another is typically the way a driveway functions; there is nothing inherently coercive about a

police officer parking behind another car in a driveway. An objectively reasonable person would

not have felt obligated to talk to Robinson simply because he was a law enforcement officer who

parked his police car in the driveway behind that person’s car. Further, in this case, Robinson

approached defendant in a courteous, nonthreatening fashion and engaged defendant in

conversation. Only one officer was present, and he did not activate his emergency lights or siren,

draw his gun, or give any orders or commands. Accordingly, no seizure occurred as a matter of
law until after defendant incriminated himself Justice ZahRA further concluded that even if
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Robinson had seized defendant, the Fourtii Amendment was not violated because Robinson’s

actions were the product of a reasonable mistake of law. Robinson did not have the benefit of the

majority’s interpretation of the impeding-traffic statute at the time of the alleged offense. In fact,

the only opinion at the time of these events that had interpreted the impeding-traffic statute, Salters,

had reached the exact opposite conclusion, and that determination had stood unchallenged for more

than 20 years. It was reasonable for Robinson to interpret the statute as the Court of Appeals had.

Under the majority’s ruling, to be reasonable, police officers must be so adept and assured in their

own statutory interpretation that they would reject longstanding conclusions by Court of Appeals

judges if they anticipate that tlie Supreme Court will one day disagree; law enforcement officers

should not be held to a higher standard of legal interpretation than judges.
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BEFORE THE ENTIRE BENCH

Welch, j.

The Fouith Amendment protects individuals from being subjected to unreasonable

searches and seizures. While police officers generally need a warrant to search or seize

someone, there are recognized exceptions to this general rule. If an officer has at least a

reasonable suspicion of criminal activity, based on articulable facts, then a temporary

warrajittess seizure is constitutional. Terry v Ohio^ 392 US 1, 20-27; 88 S Ct 1868; 20 L

Ed 2d 889 (1968). Reasonable suspicion can be based on a mistaken belief that someone
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violated the law, so long as that mistake is objectively reasonable. Heienv North Carolina,

574 US 54, 60-63, 66; 135 S Ct 530; 190 L Ed 2d 475 (2014).

When a defendant challenges the constitutionality of an alleged seizure, there are

two questions that must be answered. First, when was the defendant seized by the officer,

if at all? And second, at that moment, was the seizure constitutional? In this case, to

determine whether a seizure was constitutional, we also must determine whether the

officer’s interpretation of the applicable statute, MCL 257.676b(l), was correct, and if not,

whether the mistake was objectively reasonable.

The officer in this case claimed that he followed defendant because he believed that

defendant committed a traffic violation that would have justified the subsequent seizure,

search, and arrest of defendant. The district court held that there was no trafficquestiomn

violation, that the seizure was unconstitutional, tliat defendant would not be bound over for

operating while intoxicated (OWl), and that the unlawfully obtained evidence must be

suppressed. The prosecution argued that a “reasonable mistake” occurred as to the traffic

violation, that suppression of the evidence was not required, and that the bindover decision

was incorrect. The Court of Appeals agreed and further held that defendant had not been

seized until after he made incriminating statements, and thus the district court erred.

Accordingly, we must decide when defendant was seized and if, at that moment, the

officer had reasonable suspicion that defendant had committed a crime or, if not, whether

the officer’s mistaken belief was objectively reasonable. First, we hold that defendant was

seized under the Fourth Amendment when the officer blocked the driveway and

defendant’s path of egress with a marked patrol car because, under the totality of the

circumstances, a reasonable person would not have felt free to leave or to terminate the
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imeraction. Second, the “impeding ti-affic” stalule at issue, MCL 257,676b(l), is only

violated if the nonnal flow of traffic is actually disrupted. Third, the officer’s mistaken

reading of this unambiguous statute was not objectively reasonable, and tlius no reasonable

mistake of law occurred.

Accordingly, we reverse the judgment of the Court of Appeals and remand this case

to that Court to determine whether application of the exclusionary rule was the appropriate

remedy for the violation of defendant’s Fourth Amendment rights.

I. BACKGROUND

On a brisk January morning, Tuscola County Sheriff s Deputy Ryan Robinson was

traveling westbound on Old State Road in rural Wisner Township when he observed two

cars stopped in the middle of the road from some distance away.’ At the preliminary-

examination hearing, Robinson testified that the vehicles were facing opposite directions

with the drivers’ windows next to one another and that the drivers appeared to be talking

to one another with their windows down. One of tlie vehicles, a red Chevrolet Cobalt, was

defendant’s car. Robinson did not observe any narcotics activity and did not hear what the

drivers said, but he testified that he thought a drug transaction might have occurred. Even

though there were no other vehicles on Old State Road at the time, Robinson testified at

the preliminary-examination hearing that he believed the vehicles were impeding traffic in

violation of MCL 257.676b. Robinson also testified tliat he saw both cars begin moving

’ Old State Road is a two-mile stretch of rural road, which Deputy Robinson described as

“dirt” or unpaved. Old State Road is approximately 10 miles east of Bay City, Michigan,

and appears to provide access to a handful of farms and residential homes before

reconnecting to Michigan Highway 25.
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when he was approximately 800 feet away, he did not have to slow down or avoid either

vehicle, and he did not observe any erratic driving.

Robinson testified that he followed defendant's car “with the intention to stop the

red Cobalt for impeding traffic.” Robinson followed defendant in a marked patrol vehicle

and turned onto the same one-lane driveway that defendant had entered, parking a few feet

behind defendant’s car and blocking the only path of egress. While a single lane was

cleared within the driveway, the surrounding area was covered with several inches of snow.

Neither the siren nor the emergency lights on Robinson's vehicle were activated by the

officer.

Body-camera footage of the encounter that followed was introduced at the

preliminary-examination hearing. Robinson, upon pulling into the driveway behind

defendant, started to exit his car prior to putting the car in the parked position. When

Robinson exited his patrol car, defendant was standing next to the driver’s side door of the

Cobalt facing Robinson. Robinson immediately asked whether defendant lived there, and

defendant responded that it was a friend’s house as he walked toward the deputy. Robinson

asked what defendant was doing on the road, to which defendant replied, “Just talking

about fishing.” During this period, defendant had moved to pul his hands in his pockets,

and Robinson ordered him not to do so; defendant complied with the directive. Robinson

then said, “I didn’t know if maybe there was a drug deal going on, and that when 1 ran the

plate it [came] back to” an address in Reese, Michigan. Defendant denied any drug

transaction and said that Reese was where he lived and that he worked just up the road.

After confirming the name of the homeowner, Robinson asked defendant if defendant had

his driver’s license, to which defendant replied in the negative; upon Robinson’s further
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questioning, defendant responded that he did not have a valid driver’s license. This all

occurred within the fu"Stt\vo minutes of Robinson pulling into the driveway.

The possibility of a citation for impeding traffic w-as never mentioned during

However, Robinson testified that because he

smelled the odor of marijuana and alcohol emanating from defendant and noticed that

defendant’s eyes were bloodshot, he proceeded to investigate whether defendant was

intoxicated. Defendant admitted to smoking marijuana about 20 minutes earlier and to

consuming alcohol during the day. Defendant then consented to a search of his vehicle,

and Robinson found both marijuana and an open container of alcohol inside. Robinson

performed several field-sobriety tests, and based upon those tests, defendant was arrested.^

No “impeding traffic” citation was issued, but defendant was charged with operating while

intoxicated (OWI), driving with a suspended license, and having an open container of

alcohol in the vehicle.

Robinson’s encounter with defendant.

A. THE DISTRICT AND CIRCUIT COURT PROCEEDINGS

Robinson testified at defendant’s preliminary-examination hearing to the facts

outlined earlier. However, Robinson conceded on redirect examination that his “initial

thought w'as that there, there may have been a drug deal or something going on, because it

While the deputy knew of drug exchanges in

rural areas, he knew of none on Old State Road. He also acknowledged that it is not

was a rural area and no one was around.

^ Defendant also consented to a breath test and a blood draw, and after making the arrest,

Robinson took defendant to a hospital for the blood draw.
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uncommon for people to stop their vehicle, roll down their window, and talk with

acquaintances on rural roads.

Defendant’s attorney asked to submit briefing to challenge the validity of the stop

under MCL 257.676b and to argue that the evidence obtained by the police should be

excluded. The prosecution countered tliat tlie evidence was sufficient and that, based on

the facts and the statute at issue, the officer had sufficient probable cause to initiate the

stop. Additionally, the prosecution argued that a reasonable mistake of law or fact does

not mandate the suppression of evidence under United States Supreme Court precedent.

The district court allowed briefing and later held that the prosecution failed to prove

that Robinson had sufficient cause to initiate the stop. The court held that the prosecution

had presented nothing more than “an inchoate or unparticularized  suspicion or hunch” that

was legally insufficient to believe that a drug transaction had transpired. As to the alleged

impeding-traffic violation under MCL 257.676b(l), the court held that the statute could

not be violated without a showing that “real, not imagined, traffic was actually impeded or

obstructed in some way by a person or a vehicle.” No evidence of such impediment was

presented by the prosecution, and thus the court detennined that the traffic stop was invalid.

Accordingly, the court held that all evidence obtained from the stop would be inadmissible

in any proceeding moving forward, and it dismissed the OWI charge. The court did not

address the prosecution’s reasonable-mistake-of-law argument.

The prosecution sought leave to appeal in the Tuscola Circuit Court, which was

denied. The prosecution then sought leave to appeal in the Court of Appeals.
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B. COURT OF APPEALS PROCEEDINGS

The Court of Appeals granted the prosecution’s application, limiting the issues to

those raised in the application. People v LucynsJd, unpublished order of the Court of

Appeals, entered July 21, 2020 (Docket No. 353646). Despite this, the Court of Appeals

resolved the appeal based on a legal theory that was not raised by the parties in the trial

court or on appeal. Specifically, the panel focused on whether defendant was seized at all,

a point that neither party contested in the lower courts.^

The Court acknowledged the constitutional right to be free from unreasonable

searches and seizures and that “[a] person is seized if, ‘in view of all the circumstances

surrounding the incident, a reasonable person would have believed that he was not free to

People V Lucynski, unpublished per curiam opinion of the Court of Appeals,

issued December 17, 2020 (Docket No. 353646), pp 3-4 (citation omitted). The panel

relied on People v Jenkins, 472 Mich 26, 33; 691 NW2d 759 (2005), for the proposition

that “ ‘[w]hen an officer approaches a person and seeks voluntary cooperation through

noncoercive questioning, there is no restraint on that person’s liberty, and the person is not

Lucynski, unpub op at 4. The Court also acknowledged that a temporary

detention for questioning is constitutionally reasonable when based on reasonable

suspicion of criminal activity under Terry>. Id.

The panel noted that while Robinson had followed defendant, Robinson did not turn

on his lights or signal for defendant to pull over. Rather, defendant voluntarily pulled into

leave.

seized.9 99

^ Both in the district court and in its application to the Court of Appeals, the prosecution

argued that Robinson had intended to initiate and did initiate a traffic stop when he pulled
into the driveway behind defendant. The question whether defendant was seized at all was

first raised by the Court of Appeals during oral argument.
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a driveway, and Robinson pulled in and parked behind defendant's car. Lucynski then

approached Deputy Robinson and began voluntarily answering Deputy Robinson’s

questions, which included what Lucynski had been doing on the roadway with the driver

of iheother vehicle and whether the homeowner was home.” Id. at 5. The Court of Appeals

held that based on the totality of the circumstances, the earliest point at which the encounter

w'ith Robinson could have become a seizure implicating the Fourth Amendment was when

defendant admitted to not having a valid driver’s license, because that was the earliest point

at which a reasonable person would not have felt free to leave.^ Subsequent investigation

into and arrest for suspicion of OWI was deemed justifiable because defendant had been

seen driving and the deputy observed signs of possible intoxication.

In a footnote, the Court held tliat even if MCL 257.676b(l) requires actual

impediment of traffic, in light of unpublished authority holding to the contrary, i.e., People

V Salters, unpublished per curiam opinion of the Court of Appeals, issued January 26,2001

(Docket No. 215396), “the evidence should not have been suppressed because the traffic

stop was based on Deputy Robinson’s reasonable mistake of law or fact.” Lucynski, unpub

op at 6 n 5, citing 574 US at 60-68.

The panel concluded by holding tlmt the district court abused its discretion when it

held that the Fourth Amendment was violated and tlius that the district court ened by

excluding evidence from the seizure and by dismissing the OWI charge. Accordingly, the

circuit court abused its discretion by denying leave to appeal. Defendant then sought leave

'' Stated differently, the panel concluded that Robinson did not seize defendant merely by

following him into the driveway and blocking defendant’s car. Rather, the encounter
became a seizure a little less than two minutes later.
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to appeal in this Court. We granted defendant’s application for leave to appeal, limited to

three issues:

(1) whether the defendant impeded traffic, in violation of MCL 257.676b(l),
where there was no actual traffic to impede at that time; (2) if not, whether

tlie deputy sheriff made a reasonable mistake of law by effectuating a traffic

stop of the defendant for violating MCL 257.676b(l), see Heien v North
Carolina, 574 US 54 (2014); and (3) whether the deputy sheriff seized the

defendant when he pulled his patrol vehicle behind the defendant’s vehicle

in a driveway. [People v Lucynski, 508 Mich 947, 947 (2021).]

II. ANALYSIS

We are tasked with determining whether tlie district court ened by refusing to bind

defendant over for trial on the OWI charge. To bind a criminal defendant over for trial,

the district court must find probable cause to believe that the defendant committed a felony.

People V Magnant, 508 Mich 151, 161; 973 NW2d 60 (2021). “This requires evidence as

to each element of the charged offense that would ‘cause a person of ordinary prudence

and caution to conscientiously entertain a reasonable belief of the defendant’s guilt. Id.,

quoting People vShami, 501 Mich 243, 250-251; 912NW2d 526 (2018).^

Defendant does not dispute that if all relevant evidence presented by the prosecution

at the preliminary-examination hearing is considered, probable cause existed to support his

bindover on die OWI charge. However, defendant argues that the evidence supporting his

^ A district court’s bindover decision is reviewed “for an abuse of discretion, which occurs
when the district court’s decision falls outside the range of principled outcomes.”

Magnant, 508 Mich at 161. A trial court abuses its discretion when it bases its ruling on

an error of law. People v Rajput, 505 Mich 7, 11; 949 NW2d 32 (2020). Questions of

statutory interpretation and questions of constitutional law are reviewed de novo.

Magnant, 508 Mich at 161; People v Lockridge, 498 Mich 358, 373; 870 NW2d 502
(2015). The district court’s factual determinations are reviewed for clear error. People v

Vaughn, 491 Mich 642, 650; 821 NW2d 288 (2012).
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-i.e., his admissions to the officer, the field-sobriety tests, and the blood-draw

results—must be suppressed because it was obtained in violation of his constitutional rights

against unreasonable search and seizure and thus constitutes fruit of the poisonous tree.

See People i’ Stevens (After Remand), 460 Mich 626, 633-634; 597 NW2d 53 (1999).

Without the admission of this evidence, probable cause does not exist supporting the OWI

charge. Accordingly, we must first determine whether defendant was unconstitutionally

seized.

bindover-

A. DEFENDANT WAS SEIZED WHEN THE POLICE BLOCKED THE ONLY PATH

OF EGRESS FROM A DRJVEWAY USING A MARKED POLICE VEHICLE

The United States Constitution guarantees an individual’s right to be free from

unreasonable searches and seizures. US Const, Am IV.® As Justice Stew'art explained in

United States v Mendenhall, 446 US 544, 553-555; 100 S Ct 1870; 64 L Ed 2d 497 (1980)

(opinion of Stewart, J.):

[A] person is “seized” only when, by means ofphysical force or a show of
authority, his freedom of movement is restrained. Only when such restraint

is imposed is there any foundation whatever for invoking constitutional

safeguards  As long as the person to whom questions are put remains

free to disregard the questions and walk away, there has been no intrusion

upon that person’s liberty or privacy as would under the Constitution require

some particularized and objective justification.

® Const 1963, art 1, § 11 has historically been interpreted coextensively with the Fourth

Amendment, “absent compelling reason to impose a different interpretation.” People v

Slaughter, 489 Mich 302, 311; 803 NW2d 171 (2011) (quotation marks and citation

omitted). See also Sitz v Dep’t of State Police, 443 Mich 744, 764-779; 506 NW2d 209

(1993). No party has presented an argument under the Michigan Constitution, and
therefore, we do not reach the issue whether a compelling reason warrants a different

interpretation.
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We conclude that a person has been “seized” within the meaning of
the Fourth Amendment only ● if, in view of all of the circumstances

surrounding the incident, a reasonable person would have believed that he

was not free to leave. Examples of circumstances that might indicate a

seizure, even where the person did not attempt to leave, would be the

threatening presence of several officers, the display of a weapon by an

officer, some physical touching of the person of the citizen, or tlie use of

language or tone of voice indicating that compliance with the officer’s

request might be compelled. [Emphasis added.]

The United States Supreme Court eventually adopted Justice Stewart’s Mendenhall

test,’ with the added caveat that if “a person ‘has no desire to leave’ for reasons unrelated

to the police presence, the ‘coercive effect of the encounter’ can be measured better by

asking whether ‘a reasonable person would feel free lo decline the officers’ requests or

Brendlin v California, 551 US 249, 255; 127 S Ctothe}-wise terminate the encounter.

2400; 168 L Ed 2d 132 (2007) (emphasis added), quoting Florida v Bostick, 501 US 429,

435-436; 111 S Ct 2382; 115 L Ed 2d 389 (1991). Hence, there are arguably two separate

standards to apply—one when a person has an independent desire to leave and another if

the person does not—even if tliey are effectively two sides of the same coin. The “test is

necessarily imprecise, because it is designed lo assess the coercive effect of police conduct,

taken as a whole, rather than to focus on paiticular details of that conduct in isolation.”

Michigan v Chesternut, 486 US 567, 573; 108 S Ct 1975; 100 L Ed 2d 565 (1988).

“Moreover, what constitutes a restraint on liberty prompting a person to conclude that he

is not free to ‘leave’ will vary, not only with the particular police conduct at issue, but also

with the setting in which the conduct occurs.” Id.

’ Set Immigration & Naturalization Serv v Delgado, 466 US 210, 215; 104 S Ct 1758; 80

LEd 2d 247(1984).
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This Court has adopted the same general principles, as recognized in Jenkins, 472

Mich at 32-33:

A “seizure” within the meaning of the Fourth Amendment occurs only if, in

view of all the circumstances, a reasonable person would have believed that

he was not free to leave. People v Mamon,A'iS 1, 11; 457 NW2d 623

(1990), When an officer approaches a person and seeks voluntary

cooperation through noncoercive questioning, there is no restraint on that

person’s liberty, and the person is not seized. Florida v Royer, 460 US 491,
497-498, 103 S Ct 1319; 75 L Ed 2d 229 (1983) (plurality opinion).

Some interactions with the police do not rise to the level of a “seizure” under the Fourth

Amendment. As noted in Jenkins, when there is no show of force and an officer approaches

an individual in a public place and asks for “voluntary cooperation through noncoercive

questioning,” there will generally be no seizure. Jenkins, 472 Mich at 33. See also Royer,

460 US at 497. When exactly an interaction crosses the line and becomes a seizure, thus

triggering the protections of the Fourth Amendment, is a difficult question that often sparks

disagreement.

A warrantless search or seizure is presumed unconstitutional unless shown to be

within one of several established exceptions. See Illinois v Gates, 462 US 213, 236; 103

S Ct 2317; 76 L Ed 2d 527 (1983); People v Hughes, 506 Mich 512, 524-525; 958 NW2d

98 (2020); People v Reed, 393 Mich 342, 362; 224 NW2d 867 (1975). One frequently

implicated exception to the prohibition on warrantless seizures that is relevant in this case

is the investigatory stop- A brief seizure forjnvestigative purposes does not violate the

Fourth Amendment if the officer has a reasonably articulable suspicion that criminal

activity is afoot. Terry, 392 US at 22, 30-31; People v Oliver, 464 Mich 184, 192; 627

NW2d 297 (2001). Like an investigatory stop, a traffic stop is more analogous to a so-
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Rodriguez v United States, 575 US 348,

354; 135 S Ct 1609; 191 L Ed 2d 492 (2015), quoting/Cnow/es v Iowa, 525 US 113, 117;

119 S Ct 484; 142 L Ed 2d 492 (1998), in turn quoting Berkemer v McCarty, 468 US 420,

439; 104 set 3138; 82 L Ed 2d 317 (1984).

As previously stated, Robinson did not initiate a formal traffic stop for a violation

of MCL 257.676b(]),^ despite his testimony that this was his intention when he began

following defendant.^ Pulling defendant over on the side of the road would have been a

Instead, Robinson pulled onto the driveway behind defendant, parked a few feet

behind defendant, and blocked the exit. Robinson did not turn his lights on, sound his

siren, or direct defendant to pull over on the side of the road. Because Robinson did not

outwardly communicate his subjective intentions to defendant, they are not relevant in

determining when defendant’s encounter with Robinson became a seizure.

9 y>

called "'Terry! stop” . . . than to a fonnal arrest.

seizure.

[T]he Fourth Amendment permits an officer to initiate a brief investigative traffic stop
w'hen he has a particularized and objective basis for suspecting the particular person

stopped of criminal activity.” Kansas v Glover, 589 US
206 L Ed 2d 412 (2020) (quotation marks and citation omitted). See also Whren v United

Slates, 517 US 806, 810; 116 S Ct 1769; 135 L Ed 2d 89 (1996) (“[T]he decision to stop
an automobile is reasonable where the police have probable cause to believe that a traffic

violation has occurred.”). We have recognized the same principle under stale law. See

People
witnesses a person violating [the Michigan Vehicle Code, MCL 257.1 through MCL

257.923] ..., which violation is a civil infraction, may stop [and temporarily] detain the

person ’ ”), quoting MCL 257.742(1 )‘(alterations in original).

^ That a police officer intended to stop or seize an individual does not mean that a seizure
has occurred for Fourth Amendment purposes, because the constitutional question focuses

the objective manifestations of intent, see Brendlm, 551 US at 260, although subjective
intentions might be relevant when they are conveyed to the person confronted, see

Michigan v Chesternut, 486 US 567, 576; 108 S Ct 1975; 100 L Ed 2d 565 (1988).

8 “

;  140 S Ct 1183, 1187;

Dunbar, 499 Mich 60, 66; 879 NW2d 229 (2016) (“ ‘A police officer who

on
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We must therefore decide when a reasonable person in defendant’s shoes would

either (1) have not felt free to leave or (2) have ceased to feel free to decline Robinson’s

requests or otherwise terminate the encounter. Brendlin, 551 US at 255. Was it when

defendant admitted to lacking a valid driver’s license, as the Court of Appeals held, or was

it sooner? In this regard, three decisions from the United States Court of Appeals for the

Sixth Circuit are particularly relevant because each involves similar constitutional

questions and relatively similar facts.

In United States v See, 574 F3d 309, 311 (CA 6, 2009), a police officer saw the

defendant and two other men in an unlit car parked in the lot of a public-housing complex

in a high-crime neighborhood at about 4:30 a.m. The officer parked his patrol car in front

of the defendant’s vehicle in a manner that prevented the defendant from driving away. Id.

The subsequent encounter led to a search of the defendant’s vehicle, during which a firearm

found. Id. at 312. The defendant sought to suppress the evidence obtained from the

search. The Sixth Circuit affirmed the district court’s holding tliat blocking the defendant’s

to determine the identity of the occupants and maintain the status quo while

obtaining this information was a warrantless Terry seizure,

noted, “Given the fact that [the officer] blocked See’s car with his marked patrol car, a

Id. Because the

10

was

vehicle

Id. at 313. As the panel

reasonable person in See’s position would not have felt free to leave.

Sixth Circuit also held that reasonable suspicion did not support the seizure, it further held

The decisions of intermediate federal courts are not binding on this Court, although they

may be considered for their persuasive value. See Abela v Gen Motors Corp, 469 Mich
603, 606-607; 677 NW2d 325 (2004).

10
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lliat the seizure was unlawhil and that suppression of the evidence resulting from the

seizure was appropriate. Id. at 313-315.

In United Stales v Gross, 662 F3d 393, 396 (CA 6, 2011), during an early morning

patrol, an officer noticed a vehicle legally pai'kcd in a parking lot of a public-housing

complex with its engine running but with no apparent driver. The officer “noticed a barely-

visible passenger” who was slumped over in the front passenger seat. Id. The officer

“parked his police vehicle directly behind the [car] and turned on his vehicle spotlights.”

Id. The officer then approached the vehicle on foot, identified himself through the closed

window, and questioned the defendant. Id. at 397. After noticing a partially consumed

bottle of liquor in the car, the officer asked for identification or identifying information,

which the occupant provided after several repeated questions. Id. The officer ran a warrant

check and discovered that the defendant had an outstanding felony warrant, which led to

the defendant’s arrest and the discovery of incriminating evidence. Id.

Relying on See, the court held that the officer’s act of parking his vehicle behind the

defendant’s legally parked car in a manner that prevented the car from leaving was a

warrantless seizure and thus required reasonable suspicion of misconduct, which was

lacking. ‘' Id. at 399-400. Additionally, the panel emphasized that the officer in Gross had

’’ The panel rejected'th’e government’s argument that the officer was merely engaged in a

community-caretaker function under United States  v Koger, 152 F Appx 429, 430-431

(CA 6, 2005). Gross, 662 F3d at 400^01. In Koger, the officers had approached an

illegally stopped vehicle that was blocking a local highway and had a sleeping or
unconscious driver. Koger, 152 F Appx at 430. The court found that the illegality of that

situation justified a brief seizure, and the community-caretaker  function was merely an
alternative rationale. Gross, 662 F3d at 400-401.
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the right to engage in a consensual encounter if done in a manner that did not amount to a

Terry) stop, such as parking alongside the vehicle. Id. at 401.

The decision in O’Malley vFlint, 652 F3d 662 (CA 6, 2011), illustrates how slightly

12
different facts can lead to the opposite conclusion. In O'Malley, a police officer in the

city of Flint “was driving an unmarked police vehicle and noticed a blue Chevrolet Tahoe

that looked like a Michigan State Police vehicle.” Id. at 665 (emphasis added). The officer

began following the vehicle because he suspected that it was being used to impersonate a

law-enforcement officer. Id.

Eventually, the Tahoe wa.s driven into a residential driveway and

parked. After its driver, plaintiff O’Malley, exiled the Tahoe and began
walking toward the back of the house, [Officer] Hagler parked his police

vehicle in the driveway behind the Tahoe. Thereafter, Hagler approached

O’Malley, identified himself as a police officer, and said that he would like

to speak with him. According to O’Malley, Hagler asked about the vehicle

before identifying himself [Id.]

The communications and interactions that followed led to O’Malley being detained at a

nearby police station. Id. at 666, O’Malley was never charged, and he was eventually

released. Id.

On the seizure question, the court distinguished Gross and See, holding that

O’Malley was not seized for constitutional purposes at the time of the initial encounter and

questioning. The panel emphasized several factual differences. First, O’Malley was out

of his vehicle and walking toward the home when the officer parked behind the Tahoe. Id.

O 'Malley was a civil action filed under 42 USC 1983 seeking damages for the alleged
unlawful search, seizure, and detention of O’Malley. Thus, rather than deciding whether

evidence should be suppressed as in See, the O 'Malley court was determining whether the

officer was entitled to qualified immunity under federal law, which required an assessment
of the constitutionality of the police encounter. O'Malley, 652 F3d at 665, 668-671.

12

16 Plaintiff-Appellee's Appendix 97 

R
EC

EIV
ED

 by M
SC

 12/14/2023 8:58:03 A
M



at 669. The panel opined that “parking behind a vehicle in a driveway does not inherently

send a message of seizure because it is how driveways arc routinely used,

the officer’s tone, identification of himself as  a police officer, and initial statement of

were not threatening and merely indicated a desire to “talk

Id. Second,

Hey! Whose truck is that?

to O'Malley about the Tahoe.” Id. Third, that “O’Malley stopped walking to respond to

[Officer] Hagler’s inquiry also does not, by itself, transform this encounter into a seizure

for purposes of the Fourth Amendment.” Id., citing 4 LaFave, Search & Seizure (4th ed).

5 99U (

§ 9.4, and United States v Thomas, 430 F3d 274, 211, 280 (CA 6, 2005).

Returning to the facts of this case, while Robinson did not activate his lights or siren,

he parked a few feet behind defendant’s car in the single-lane driveway. Defendant

described his vehicle as being blocked in, and the prosecution has not disputed this

characterization. Robinson testified that his vehicle was not “offset very much because

essentially it’s just a one lane driveway. I can’t say if it was offset or not, but it was behind

Our review of the body-camera footage also supports defendant’s

characterization of being blocked in. The presence of several inches of snow on the ground

and the apparent lack of an alternative path for exiting the driveway further supports this

conclusion. The body-camera footage shows defendant standing next to the driver’s side

door of the Cobalt facing Robinson the moment defendant came into view as Robinson

emerged from his patrol car. At ±e preliminary examination, Robinson also described

defendant as “standing out of the vehicle” when Robinson arrived.

Beyond the positioning of defendant and Robinson’s patrol car, other facts

concerning the setting of this police-citizen encounter are also important. See Chestemul,

486 US at 573. The encounter at issue occurred on  a cold January morning in mral

his vehicle.
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Michigan in one of a handful of residential driveways off a dirt road. Robinson testified

that he followed defendant's car for a short period before following defendant onto the

driveway. The body-camera footage shows that Robinson quickly began exiting his car

before the car even came to a full stop.

What is not clear under the facts of this case, as in many seizure cases, is whether

defendant had an independent desire to keep moving. The driveway and home belonged

to his friend. The record is silent on whether defendant was planning to visit with his friend

before Robinson began following defendant or if defendant was planning to keep driving.

Under either of these hypothetical scenarios, we conclude that defendant was seized under

the standards that the United States Supreme Court has set forth.

Under the totality of the circumstances, we hold that defendant was seized at the

moment Robinson, in his marked police vehicle, blocked defendant’s car, resulting in no

for defendant to exit the single-lane driveway. As aptly stated by Professor Wayne

LaFave, “boxing the car in,” among other things, “will likely convert the event into a Fourth

4 LaFave, Search and Seizure (6th ed), § 9.4(a), pp 596-599.

means

Amendment seizure.

Applying similar logic, using a marked police vehicle to block a civilian vehicle’s ability

to exit a single-lane driveway to facilitate questioning or an investigation is a show of force

on behalf of the police that can give rise to a seizure within the meaning of the Fourth

Amendment. Under the circumstances of this case, including the rural setting, the way the

encounter was initiated by the officer swifdy following defendant down a private driveway,

and the fact that the officer’s police vehicle blocked defendant’s car in the driveway, a

reasonable person would not have felt free to leave the scene, even though the police officer

did not activate emergency lights or a siren. The same facts would cause a reasonable
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person to feel compelled to answer questions posed by the officer who had followed him

and blocked his path of egress from the driveway of a home he did not own. This is

consistent with the Sixth Circuit’s holding that blocking someone’s parked car to

determine the identity of the occupants and maintain the status quo while obtaining this

information was a warrantless Terry seizure Gross, 662 F3d at 400, quoting See,

574 F3d at 313. Gross and See are not anomalous decisions. Many other courts have

reached the same conclusion under a variety of similar factual circumstances.

(

13

See, c.g., State V Rosario, 229 NJ 263,273; 162 A3d 249 (2017) (holding that “[a] person

sitting in a lawfully parked car outside her home who suddenly finds herself blocked in by

a patrol car that shines a flood light into the vehicle, only to have the officer exit his marked

and approach the driver’s side of the vehicle, would not reasonably feel free to leave”);
Robinson v State, 407 SC 169, 177, 183; 754 SE2d 862 (2014) (holding that an

investigatory stop occurred when an officer blocked a vehicle in a parking lot with the

officer’s patrol car); United States v Jones, 678 F3d 293, 297, 305 (CA 4, 2012) (holding
tliat the defendant was seized when officers followed him from a public street onto private

property, blocked his car from leaving without activating lights, and then quickly

approached the defendant, who was near the car, to initiate questioning); State v Garcia-
Cantu, 253 SW3d 236, 246 & n 44 (Tex Crim App, 2008) (holding that a seizure occurred

when the officer “parked his patrol car” such that it “ ‘boxed in’ [the defendant’s] parked

tiuck, preventing him from voluntarily leaving” and noting that “[m]ost courts have held
that when an officer ‘boxes in’ a car to prevent its voluntary departure, this conduct

constitutes a Fourth Amendment seizure”); United States v Burton, 441 F3d 509, 511 (CA

7,2006) (holding that officers on bicycles seized  a vehicle stopped in a roadway by placing

their bicycles so that the driver could not drive away); State v Jestice, 177 Vt 513, 515;
2004 VT 65; 861 A2d 1060 (2004) (holding that “when a police cruiser completely blocks

a motorist’s car from leaving, courts generally find a seizure.. .. [T]he fact that it was

possible for the couple to back up and maneuver their car past the patrol car and out of the
trailhead parking lot does not convince us that this was a consensual encounter”); State v
Roberts, 293 Mont 476, 483; 1999 MT 59; 911 P2d 974 (1999) (holding that a seizure
occurred when an officer, “armed and in uniform,” followed the defendant’s car without

activating lights or sirens, blocked the car from backing out of a driveway, and made an
additional “show of authority in immediately exiting his patrol car and approaching” the
defendant, who had exited his car simultaneously and was standing by the car door);

McChesney v Slate, 988 P2d 1071, 1075 (Wy, 1999) (noting that an officer having “blocked
in” a defendant’s car was “sufficient to constitute a seizure”); United States v Tuley, 161

F3d 513, 515 (CA 8, 1998) (holding that “[bjlocking a vehicle so its occupant is unable to

13

car
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We also note that, unlike in O 'Malley, Robinson was not driving an unmarked police

vehicle and did not wait until after the civilian vehicle had parked and its occupant had

already begun walking around the home before pulling into the drivcw'ay and blocking the

path of egress. Rather, when Robinson emerged from his vehicle, defendant was by the

side of his vehicle and facing the patrol car, as if either defendant had just exited and was

waiting for the police officer who had followed him into the driveway or defendant was

already walking toward the police officer who had just blocked his car into the driveway.

This is precisely what one would expect of a reasonable person under the circumstances.*''

If a reasonable person in defendant’s place did not have an independent desire to

leave, but nevertheless did not want to interact with Robinson, the oilier options available

to them would have been to attempt to enter a home that they did not own (and without

knowledge whether the owner was home) or wander off into a frozen field some distance

leave during the course of an investigatory stop is reasonable to maintain the status quo

while completing the purpose of the stop”); Commonwealth v Helme, 399 Mass 298, 300;
503 NE2d 1287 (1987) (holding that an investigatory stop occurred when an officer

“parked the police cruiser so as to block the defendant’s [parked] automobile and prevent
it from leaving the parking lot”); United States  v Kerr, 817 F2d 1384, 1386-1387 (CA 9,

1987) (holding that when a uniformed officer approached a car after blocking the one-lane

driveway as tlie defendant was backing out, a seizure occurred, leaving the defendant witli
“no reasonable alternative except an encounter with tlie police”); People v Wilkins, 186 Cal

App 3d 804, 809; 231 Cal Rptr 1 (1986) (holding that a seizure occurred when the officer
“stopped his marked patrol vehicle behind the parked station wagon in such a way that the

exit of the parked vehicle was prevented”); People v Jennings, 45 NY2d 998, 999; 385
NE2d 1045 (1978) (holding that a seizure occurred when officers blocked the defendant’s

vehicle in a parking lot with a patrol car).

*'* While the dissent relies heavily on O’Malley, we find that decision to be distinguishable

for the reasons previously explained, and thus it carries less persuasive value for purposes

of determining when a seizure occurred under the facts of this case. See Abela, 469 Mich

at 607 (“Although lower federal court decisions may be persuasive, they are not binding
on state courts.”).

20 Plaintiff-Appellee's Appendix 101 

R
EC

EIV
ED

 by M
SC

 12/14/2023 8:58:03 A
M



from town in a rural area. Neither would be a viable option from the perspective of a

reasonable person after having been followed and then blocked in by a police officer.

Accordingly, tlie Court of Appeals erred by holding that defendant was not seized until

after he had made incriminating statements about not having a valid driver’s license.

Rather, under the facts of this case, defendant was seized at the moment the officer blocked

defendant’s car in the driveway with a marked police vehicle. The next question is whether

there was legally sufficient suspicion of criminal activity at that moment.

B. MCL 257.676b(I) REQUIRES ACTUAL INTERFERENCE WITH THE NORMAL
FLOW OF TRAFFIC

The warrantless seizure of a person generally must be supported by constitutionally

sufficient suspicion that the individual has engaged in criminal conduct. As previously

[a] police officer who witnesses a person violatingrecognized in note 8 of this opinion,

[the Michigan Vehicle Code, MCL 257.1 through MCL 257.923] ..., which violation is a

civil infraction, may stop [and temporarily] detain the person People v Dunbar,

499 Mich 60, 66; 879 NW2d 229 (2016), quoting MCL 257.742(1) (alterations in original).

This aligns with United States Supreme Court precedent stating that “the Fourth

Amendment permits an officer to initiate a brief investigative traffic stop when he has a

particularized and objective basis for suspecting the particular person stopped of criminal

activity,” Kansas v Glover, 589 US ,

(quotation marks and citation omitted), and that  a traffic stop is more similar to a temporary

under Terry than a formal arrest, Rodriguez, 575 US at 354. A brief seizure for

investigative purposes does not violate the Fourth Amendment if the officer has a

; 140 S Ct ] 183, 1187; 206 L Ed 2d 412 (2020)

seizure
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reasonably articulable suspicion’^ that criminal activity is afoot. Teny, 392 US at 22, 30-

31; Oliver, 464 Mich at 192.

The stated justification for Robinson’s encounter with defendant was an alleged

violation of MCL 257.676b(l). The parties do not dispute that if Robinson observed

defendant violate MCL 257.676b(l), then Robinson would have had constitutionally

sufficient suspicion to temporarily seize defendant. The statute provides, in relevant part:

Subject to subsection (2), a person, without authority, shall not block,

obstruct, impede, or otherwise interfere with the normal flow of vehicular,

streetcar, or pedestrian traffic upon a public street or highway in this state,

by means of a barricade, object, or device, or with his or her person. This

section does not apply to persons maintaining, rearranging, or constructing

public utility or streetcar facilities in or adjacent to a street or highway.

[MCL 257.676b(l) (emphasis added).]

Our primary goal when interpreting a statute is to give effect to the Legislature’s

intent. Magnant, 508 Mich at 162. We begin with the plain and ordinary meaning of the

statute, and if the text is clear and unambiguous, then it will be enforced as written. People

V Sharpe, 502 Mich 313, 526-521 ■, 918 NW2d 504 (2018).

Given that the parties do not dispute that defendant could be a “person” and his

vehicle an “object” under MCL 257.676b(l), we will assume without deciding that the

In light of that assumption,16
statute applies to a person operating a vehicle on a roadway.

Reasonable suspicion entails something more than an inchoate or unparticularized
suspicion or 'hunch,’ but less than tire level of suspicion required for probable cause.”
People V Champion, 452 Mich 92, 98; 549 NW2d 849 (1996).

MCL 257.676b focuses on the conduct of a person in relationship to the “normal flow of
vehicular, streetcar, or pedestrian traffic . . . .” MCL 257.676b(2) refers specifically to a
person standing in a roadway and carves out exceptions for construction, maintenance, and
utility work, as well as the solicitation of contributions for a charitable or civic organization
under certain circumstances.

15

16
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the focal issue is whether MCL 257.676b(l) requires evidence that the accused’s conduct

actually affected the normal flow of traffic or whether the mere possibility of it affecting

traffic is sufficient.”

The prohibited conduct is to “block, obstruct, impede, or otherwise interfere with

the normal flow of vehicular, streetcar, or pedestrian traffic upon a public street or

highway ” MCL 257.676b(l). The statute’s clear terms tlius require some evidence

that the accused’s conduct actually affected the usual smooth, uninterrupted movement or

progress of the normal flow of traffic on the roadway, which requires an assessment of

traffic at the time of the alleged offense. Interference with a police officer’s ability to travel

on a road could sustain a violation of MCL 257.676b(l) just as easily as interference with

other vehicles traveling on a road. However, the statute is not violated if the normal flow

of traffic was never impeded, blocked, or interfered with. In short, in order to interfere

with the normal flow of traffic, some traffic must have actually been disrupted or blocked.

We reject the prosecution’s argument that the potential interference with

hypothetical or nonexistent traffic is sufficient. This argument ignores the phrase “normal

flow of... traffic” as used in MCL 257.676b(l). Such an interpretation would also lead

to the untenable situation in which every person crossing a street and every vehicle

The Court of Appeals has taken conflicting positions on this question in at least two

unpublished opinions. Prior to the genesis of this case, the Court of Appeals had held
without analysis that MCL 257.676b(l) does “not require a showing of an actual

impediment to the smooth flow of traffic .. ..” People v Salters, unpublished per curiam

opinion of the Court of Appeals, issued January 26, 2001 (Docket No. 215396), p 2. But
after the Court of Appeals issued its opinion in this case, a different panel held that MCL

257.676b(l) was not violated when there was no evidence of any actual impediment of the
flow of traffic. See People v Estelle, unpublished per curiam opinion of the Court of

Appeals, issued September 16, 2021 (Docket No. 356656), p 3.

17
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attempting to park along ±e side of a road would potentially be guilty of a civil infraction

even if no ocher vehicles or pedesti'ians are present on the roadway.

In this case, the prosecution has not introduced evidence sufficient to establish even

reasonable suspicion to believe that defendant violated MCL 257.676b(l). Old State Road

has been described as a rural stretch of unpaved road. While the record is silent as to typical

traffic volume on Old State Road, it is undisputed that no vehicles other than Robinson’s,

defendant’s, and a third unidentified driver’s were on the road during the relevant time

period. Robinson observed defendant’s car and another car stopped side by side in the road

from some distance away, but both cars began moving again when Robinson was still about

800 feet away. Robinson admitted that he did not have to slow his car down or go around

either vehicle. Stated differently, the normal flow of vehicular traffic on the road was not

impeded or disrupted. Under these facts, and in keeping with the district court’s ruling,

there is no evidence in the record to sustain the accusation that defendant violated MCL

257.676b(l).

C. ROBINSON’S MISTAKE OF LAW WAS NOT REASONABLE

In the absence of a warrant, constitutionally sufficient suspicion of a crime, or

another recognized exception, the seizure of an individual is presumed unconstitutional.

See Gates, 462 US at 236; Hughes, 506 Mich at 524-525. However, drawing on the notion

18
While “statutes must be construed to prevent absurd results, injustice, or prejudice to the

public interest,” Rafferty v Markovitz, 461 Mich 265, 270; 602 NW2d 367 (1999), we need
not rely on this doctrine today because no reasonable reading of MCL 257.676b(l) supports

the prosecution’s argument. Moreover, MCL 257.672 appears to address the prosecution’s

concerns about people abandoning their vehicles in the middle of a road without fear of
consequence or the effect on other drivers.
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that the “touchstone of the Fourth Amendment is ‘reasonableness, the United States

Supreme Court has held that “reasonable suspicion” or “probable cause” sufficient to seize

an individual without a wairant can arise from a police officer’s “reasonable mistake” of

fact or law. Helen, 574 US at 60-61 (quotadon marks and citation omitted). Stated

differently, the Fourth Amendment is not violated if a police officer’s suspicion that the

defendant’s conduct was illegal is based on a “reasonable mistake” about what the law

required. Id. at 66.

A review of the facts and analysis in Helen provides insight into what kinds of

mistakes of law are “reasonable.” In Helen, a police officer saw the defendant driving

down a highw'ay with only one working brake light. Id. at 57. The officer pulled the

defendant over, believing it was unlawtul to have  a single working brake light. Id. at 57-

58. A subsequent search of the car revealed cocaine. Id. at 58.

Helen required the United States Supreme Court to decide whether the officer’s

belief that it was a traffic violation to have only one working brake light was a reasonable

mistake of law. Under the state’s vehicle code, a car needed to have “a stop lamp on the

rear of the vehicle” that could be “incorporated into a unit with one or more other rear

lamps.” Id. at 59 (quotation marks and citation omitted). In concluding that the mistake

was reasonable, the Court noted the internal inconsistency in the vehicle code’s language.

Id. at 67. While the code stated that a driver must have “a stop lamp,” suggesting tliat just

one was enough, it later stated that the lamp “may be incorporated into a unit with one or

more other rear lamps.” Id. at 67-68. The word “other” suggested that a “stop lamp” is a

kind of “rear lamp,” and a different section of the vehicle code required “ail originally

Id. (quotation marks and citationequipped rear lamps” to be in “good working order.
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omitted). Put together, the code sections were unclear as to whether one faulty brake light

alone would violate the law. Given the ambiguity in tlte code’s language, which had also

led to disagreement within the state courts, the Court concluded that the officer’s mistaken

belief was reasonable.

The Court’s holding in Helen is not carte blanche authority to ignore or remain

ignorant of the law, nor are reasonable mistakes easily established.

Amendment tolerates only reasonable mistakes, and those mistakes—whether of fact or of

law—must be objectively reasonable. We do not examine the subjective understanding of

the particular officer involved.” Id. Helen further held that this “inquiry is not as forgiving

as the one employed in the distinct context of deciding whether an officer is entitled to

qualified immunity for a constitutional or statutory violation. Thus, an officer can gain no

Fourth Amendment advantage through a sloppy study of the laws he is duty-bound to

enforce.” Id. at 67 (emphasis added).

We also find persuasive the guidance provided by Justice Kagan’s concurring

opinion in Heien about what constitutes an objectively reasonable mistake. As she noted,

reasonable mistakes of law should be “exceedingly rare.” Id. at 70 (Kagan, J., concurring)

(quotation marks and citation omitted). “If the statute is genuinely ambiguous, such that

overturning the officer’s judgment requires hard interpretive work, then the officer has

made a reasonable mistake. But if not, not.” Id. Stated differently, the misunderstanding

of an unambiguous statute is not an objectively reasonable mistake of law.

Taken together, Heien tells us that objectively reasonable mistakes of law occur in

exceedingly rare circumstances in which an officer must interpret an ambiguous statute.

Other courts have reached the same conclusion. See, e.g., United States v Stanbridge, 813

The Fourth
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F3d 1032, 1037 (CA 7, 2016) (holding ihat statutory ambiguity is a prerequisite to a

determination that an officers mistake of law was objectively reasonable); United States v

Alvarado-Zarza, 782 F3d 246, 250 (CA 5, 2015) (holding that an officer’s mistaken

reading of an unambiguous statute was not objectively reasonable). Under our precedent,

“[a] stamte is ambiguous if two provisions irreconcilably conflict or if the text is equally

susceptible to more than one meaning.

561 (2016). While qualified immunity applies to officers so long as they have not violated

clearly established statutory right, the mistake-of-law doctrine announced in Heien is “not

as forgiving.” Heien, 574 US at 67.

We hold tliat to die extent Robinson’s seizure of defendant was based on a belief

People V Hall, 499 Mich 446, 454; 884 NW2d

a

that MCL 257.676b(l) was violated, his mistake of law was not objectively reasonable. Of

critical importance is our prior conclusion that MCL 257.676b(l) is not ambiguous. One

cannot be guilty of violating MCL 257.676b(l) without evidence that the ‘ normal flow of

actual traffic was disrupted, and Robinson admitted that no disruption occurred. Unlike

the convoluted statute at issue in Heien, discerning the meaning of MCL 257.676b(l) does

Heien, 574 US at 70 (Kagan, J., concurring). Seenot require “hard interpretive work,

also People vMaggit, 2,19 Mich App 675, 690-691; 903 NW2d 868 (2017) (holding that a

mistaken reading of an unambiguous ordinance was not a reasonable mistake of law);

United Stales v Stanbridge, 813 F3d 1032, 1037 (CA 7, 2016) (“The statute isn’t

ambiguous, and Heien does not support the proposition that a police officer acts in an

objectively reasonable manner by misinterpreting an unambiguous statute.”).

We do not find the prosecution’s or the Court of Appeals’ reliance on the Salters

decision to be persuasive. Salters was an unpublished decision; therefore, it is not a
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precedential statement of law. MCR 7.215(C)(1); Cedroni Assoc, Inc v Tomblinson.

Harburn Assoc, Architects & Planners, Inc, 492 Mich 40, 51; 821 NW2d 1 (2012).

more critical flaw with Salters, however, was the Court’s decision to base its holding

entirely on the perceived purpose of the statute instead of also engaging witli the text of

MCL 257.676b(l).-° The Court of Appeals in this case committed tlie same error by failing

to independently analyze MCL 257.676b(l). Additionally, the 2001 Salters decision does

not appear to have been cited or relied on for its conclusory interpretation of MCL 257.676b

in any appellate decision in Michigan until the Court of Appeals’ decision in this case.

Moreover, in People v Estelle, unpublished per euriam opinion of the Court of Appeals,

issued September 16, 2021 (Docket No. 356656), p 3, the Court of Appeals engaged with

the text of MCL 257.676b(i) for the first time in 20 years and eoncluded, like we do today,

that some evidence of actual interference with the normal flow of traffic is required. While

Estelle was decided after the Court of Appeals issued its opinion in this case, the Court

held that MCL 257.676b(l) was clear on its face as to requiring actual disruption or

interference with the normal flow of traffic.

19 The

See Davis v United States, 564 US 229, 241; 131 S Ct 2419; 180 L Ed 2d 285 (2011)

(“[WJhen binding appellate precedent specifically authorizes a particular police practice,
well-trained officers will and should use that tool to fulfill their... responsibilities.”)

(emphasis altered).

The entirety of the statutory analysis in Sailers encompassed three conclusory sentences:

The intent of the statute was clearly to prohibit  a vehicle from impeding

vehicular or pedestrian traffic in order to promote public safety. Consistent

with this purpose, we conclude that the statute did not require a showing of

actual impediment to the smooth flow of traffic in order to establish a
violation of the statute. The trial court did not err in finding that the stop was

proper. [Salters, unpub op at 2.]

20

an
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Simply put, a single unpublished decision coming out the other way does not

transfonn an unambiguous statute into an ambiguous one. Nothing in the Heien majority

opinion suggests that a single appellate decision incorrectly interpreting an unambiguous

statute makes a mistaken understanding of such a statute automatically reasonable. This is

not to say that favorable caselaw is irrelevant to whether a mistaken interpretation is

Nonprecedential, unpublished authority that has not been relied on in

subsequent appellate decisions, like the Salters opinion, is simply less persuasive and less

likely to be dispositive than published precedent. Objectively reasonable mistakes should

reasonable.

21
be confined to the exceedingly rare instances of truly ambiguous statutes.

The dissent’s reliance on Michigan v DeFillippo, 443 US 31; 99 S Ct 2627; 61 LEd

2d 343 (1979), is not persuasive. That case concerned the validity of an arrest made under

an ordinance requiring individuals to identify themselves to a police officer upon request,

and the statute was declared unconstitutional after the arrest. Id. at 33. The United States

Supreme Court upheld the arrest as valid at the time because there was “no controlling

precedent that [the] ordinance was or was not constitutional, and hence the conduct

observed violated a presumptively valid ordinance,'' id. at 37 (emphasis added), although

the “outcome might have been different had the ordinance been ‘grossly and flagrantly

unconstitutional,

presumption that an ordinance or statute is valid until declared otherwise is very different

Heien, 574 US at 64, quoting DeFillippo, 443 US at 38. The9 99

While at least one federal court has held, in the qualified-immunity context, that

“[fjavorable case law goes a long way to showing that an interpretation is reasonable,”
Barrera v Mount Pleasant, 12 F4th 617, 621 (CA 6, 2021), that principle is not controlling

here. We do not fmd the principle articulated in BaiTera, a decision about qualified

immunity, to be applicable to the situation before this Court.

21
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from detennining what the text of a statute or ordinance allows or requires. Helen

recognized this point by emphasizing that despite the subsequent ruling that the statute was

unconstitutional, this ruling did “not change the fact that DeFillippo’s conduct was lawful

[sic] when the officers observed it.” Helen, 574 US at 64. No one disputed whether the

facts supported a violation of the ordinance, and because the ordinance was considered

lawful at the time of the airest, the officers had ample probable cause to arrest DeFillippo.

Id. at 64-65.

The same is not true in this case because the text of MCL 257.676b(l) is

unambiguous and defendant’s conduct, as obsen'ed by Robinson, did not violate the

This is contrary to DeFillippo, which involved conduct falling under an

unambiguous ordinance tlrat was later declared unconstitutional.  Accordingly, Robinson’s

mistaken understanding of MCL 257.676b(l) was not  a reasonable mistake of law under

Helen, and we reverse the Court of Appeals’ holding to the contrary.

statute.

22

D. SUMMARY AND UNRESOLVED QUESTIONS

Given our conclusion that defendant was seized the moment Robinson blocked the

driveway and prevented egress, defendant’s incriminating statements and the officer’s

visual and olfactory observations that the Court of Appeals relied upon to justify further

While Helen instructs us not to “examine the subjective understanding of the particular

officer involved,” Helen, 574 US at 66, it is notewonhy that Robinson did not mention

impeding or interfering with traffic during his recorded interactions with defendant. This
is contrary to the facts in Helen, in which the officer clearly informed the occupants that

he stopped their vehicle because of a faulty rear brake light. Id. at 57-58. While we need
not decide the issue today, we question whether an explanation for a warrantless stop or
seizure of an individual that was never conveyed to the individual and was not raised until

after prosecution of the individual commenced is entitled to deference as a reasonable
mistake of law.

22

30 Plaintiff-Appellee's Appendix 111 

R
EC

EIV
ED

 by M
SC

 12/14/2023 8:58:03 A
M



inquiiy andan evenlual arrest were obtained in violation of defendant’s Fourth Amendment

nghts. Prior to Robinson blocking defendant in, defendant had not made any incriminating

statements, and thus such statements could not have justified a seizure. A seizure could

have been justified if Robinson had reasonable suspicion to believe that defendant had

violated the law, but as the district court previously held, there was no evidence to support

Robinson’s hunch that an illegal drug transaction had taken place on the road, and that

ruling was not appealed. A suspected violation of MCL 257.676b(l) also could not serve

reasonable suspicion given our previous conclusions. Accordingly, w'e have not been

presented w'ith any lawful justification for the seizure, and tlie district court did not eiT by

holding that the seizure violated defendant’s constitutional rights.

We reverse the Court of Appeals’ holding that defendant’s initial interactions with

Robinson were consensual and that the earliest defendant was seized was when he admitted

that he lacked a valid driver’s license. Instead, we hold tliat defendant was seized when

his egress was blocked by a marked police vehicle, and this sei20ire violated defendant’s

Fourth Amendment rights. Flowever, the existence of a Fourtli Amendment violation does

not always mandate application of the exclusionary rule to evidence gathered as a result of

the unlawful seizure. See Gates, 462 US at 223; People v Hawkins, 468 Mich 488, 499;

668 NW2d 602 (2003). The Court of Appeals did not determine whether exclusion of the

evidence was the appropriate remedy because of its bolding that no Fourth Amendment

violation occurred. We leave the resolution of this question to the Court of Appeals on

as

remand.
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III. CONCLUSION

For the reasons previously discussed, we hold that defendant was seized at tlie

moment his car was blocked in the driveway by a marked police vehicle, MCL 257.676b(I)

is not violated unless the normal flow of traffic has actually been disrupted, and the

officer’s misunderstanding of the statute was not  a reasonable mistake of law under Helen.

We reverse the judgment of the Court of Appeals and remand this case to that Court to

determine whether application of the exclusionary rule was the appropriate remedy.

Elizabeth M. Welch

Bridget M. McCormack
Richard H. Bernstein

Elizabeth T. Clement (as to Parts I,

11(A), and 11(B))

Megan K. Cavanagh
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STATE OF MICHIGAN

SUPREME COURT

PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff-Appellee,

No. 162833V

DAVID ALLAN LUCYNSKI,

Defendant-Appellant.

Clement, J. {concurring in part and dissenting in part).

I join the majority opinion as to Parts 1,11(A), and 11(B) because I agi’ee that the stop

in question constituted a seizure under the Fourth Amendment and that this seizure was not

justified by reasonable suspicion of criminal wrongdoing. However, I join the dissent as

to its Part II because I believe that, pursuant to Heien v North Carolina, 574 US 54; 135 S

Ct 530; 190 L Ed 2d 475 (2014), the evidence should not have been excluded given that

the unconstitutional seizure was a result of a police officer’s reasonable mistake of law.

Elizabeth T. Clement
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STATE OF MICHIGAN

SUPREME COURT

PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff-Appellee,

No. 162833

DAVID ALLAN LUCYNSKI,

Defendant-Appellant.

ZaHRA, J. (dissenting).

Deputy Robinson did not stop or in any way seize defendant when he pulled his

patrol car into the driveway behind defendant’s parked car. As expressed in 0 'Malley v

Flint,' parking cars one after another is typically the way a driveway functions; there is

nothing inherently coercive about a police officer parking behind another car in a driveway.

Further, Deputy Robinson approached defendant in  a courteous, nonthreatening fashion

and engaged defendant in conversation. On these undisputed facts, no seizure occurred as

a matter of law until after defendant incriminated himself.^

Because there was no seizure, this case does not require interpretation of MCL

257.676b(l), tlie impeding-traffic statute. Nonetheless, a majority of this Court reaches

the opposite conclusion. Accordingly, I furtlrer conclude that the Fourth Amendment was

' 0 'Malley v Flint, 652 F3d 662, 669 (CA 6, 2011).

^ Defendant admitted to driving without a license and to drinking and smoking marijuana

before driving; in addition, marijuana and an open container of alcohol were found in
defendant’s car.
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not violated because the actions of Deputy Robinson were Uie product of a reasonable

mistake of law. Simply put, we should not hold a law enforcement officer to a higher

standard of legal interpretation than judges. Because a prior panel of the Michigan Court

of Appeals determined in 2001 that the impeding-traffic statute is violated when cars stop

in a roadway—regardless of whether traffic is, in fact, impeded—and that determination

has stood unchallenged for more than 20 years, it was reasonable for Deputy Robinson to

interpret the statute in a like manner. For these independent reasons, I dissent. The

evidence produced as a result of Deputy Robinson’s encounter with defendant should not

be suppressed.

I

The Fourth Amendment protects “[t]he right of the people to be secure in their

persons, houses, papers, and effects, against unreasonable searches and seizures....

meaningful interference, however brief, with an individual’s

Put another way, a seizure occurs when “a police officer accosts

individual and restrains his fî eedom to walk away..  . This can be accomplished

either “by means of force or show of authority But “not all personal intercourse

between [law enforcement] and citizens involves ‘seizures’ of persons.

”3 A

seizure of a person is

freedom of movement.

an

”7 When an officer

^ US Const, Am IV.

Uniled States v Jacobsen, 466 US 109, 113 n 5; 104 S Ct 1652; 80 L Ed 2d 85 (1984).

Terry v Ohio, 392 US 1, 16; 88 S Ct 1868; 20 LEd 2d 889 (1968).

^ W. at 19 n 16.

5

Ud.
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approaches a person and seeks voluntary' cooperation through noncoercive questioning,

there is no restraint on that person’s liberty', and the person is not seized.

The United States Court of Appeals for the Sixth Circuit found such an instance of

voluntary cooperation in O’Malley v Flint.^ O’Malley is instructive here given that the

pertinent facts are virtually identical. In 0 'Malley, a police officer observed and followed

blue Chevrolet Tahoe that he suspected was being used to impersonate a police officer.

The Tahoe was driven into a residential driveway and parked. After its driver, Sean

O’Malley, exited the Tahoe and began walking toward the back of the house, the officer

parked his police vehicle in the driveway behind the Tahoe. The officer approached

O’Malley and said that he would like to speak with him. O’Malley stopped and answered

the officer’s questions.

Given these facts, the court held that no seizure occurred because “a reasonable

”8

a

person would feel free to continue walking even after [the officer’s] vehicle was parked

The panel explained that O’Malley not only reasonably
”10

behind the unoccupied Tahoe.

thought that he was free to leave his vehicle at the time of the alleged seizure but, in fact,

[Pjarking behind a vehicle in a driveway doeshad left it and was walking away from it.

* People V Jenkins, 472 Mich 26, 33; 691 NW2d 759 (2005). The majority opinion
curiously states that “[w]hen exactly an interaction crosses the line and becomes a seizure”

is a “difficult question.” This is not a difficult question at all. If an officer, through the use
of force or a show of authority, prevents a pedestrian from walking away, it is a seizure. If

officer talks to a pedestrian without the use of force or a show of authority, it is not a
seizure.

an

^O’Malley, 652F3dat 665.

10}d. at 669.
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”11
not inherently send a message of seizure because it is how driveways are routinely used.

The court found the following facts probative; (1) the officer “was not accompanied by the

threatening presence of several officers”; (2) the officer “neither displayed a weapon, nor

touched O’Malley”; and (3) the officer “did not use language or a tone of voice compelling

compliance. Rather, he merely staled that he was  a police officer .. . and said he wanted

The court explained that the mere fact that
”12

to talk to O’Malley about the Tahoe.

O’Malley stopped walking to respond to the officer’s questions did not transform the

encounter into a seizure, and it held that in view of the totality of the circumstances,

“O’Malley was not ‘seized’ forpurj50ses ofthe Fourth Amendment at the time of the initial

encounter and questioning.

Similarly, defendant in this case was not seized at the time of the initial encounter

and questioning. Deputy Robinson observed and followed defendant from his police car.

After defendant pulled into a driveway, Deputy Robinson pulled into the driveway behind

him like any private citizen who wished to speak with him would do. By the time Deputy

Robinson pulled into the driveway and exited his vehicle, defendant was out of his parked

”13

]d.

}d. (cleaned up). See also United States v Matthews, 278 F3d 560, 561-562 (CA 6,2002)

(holding that a person walking down the street was not detained when an officer driving in

a marked police car yelled, “Hey, buddy, come here,” because the statement was a request
rather than an order) (quotation marks omitted); United States v Caicedo, 85 F3d 1184,

1191 (CA 6, 1996) (holding that no seizure occurred when, as the car in question moved

slowly through a bus terminal’s parking lot, the officer “asked for permission to speak to
either [the driver] or his passenger as [the driver] drove toward the exit, and . .. [the driver]

voluntarily stopped the car”).

O’Malley, 652 F3dat669.

12

13
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vehicle and appeared to be approaching the adjacent house. Deputy Robinson asked

defendant if he lived there, and defendant stated that a friend lived there. Defendant then

approached Deputy Robinson and began voluntarily answering questions. During the

conversation, defendant admitted that he did not have a driver’s license, admitted that he

had been drinking and smoking marijuana earlier, and performed poorly on a field-sobriety

test, all of which gave Deputy Robinson sufficient cause to place defendant under arrest.

These undisputed facts simply do not form a basis on which to conclude that Deputy

Robinson seized defendant. An objectively reasonable person would not feel obligated to

talk to Deputy Robinson simply because he was a law enforcement officer who parked his

police car in the driveway behind that person’s car. A critical component of a seizure is

police coercion. Coercion is established by an affirmative use of force or show of authority

that sends a message to someone that they are not free to go about their business. No

coercive use offeree or show of authority was present in this case.

We are materially aided in this case by video evidence obtained from Deputy

Robinson’s body camera. As in O'Malley, the encounter here involved a lone officer;

Deputy Robinson “was not accompanied by the threatening presence of several officers.

Deputy Robinson “neither displayed a weapon, nor touched [defendant].

Deputy Robinson “did not use language or a tone of voice compelling compliance.

”14

”15
Further,

” 16

Id. (quotation marks and citation omitted).
14

See United
id. Deputy Robinson also did not touch defendant or display a weapon.

Stales V Mendenhall, 446 US 544, 554; 100 S Ct 1870; 64 L Ed 2d 497 (1980) (opinion of

Stewart, J.) (“Examples of circumstances that might indicate a seizure, even where the

person did not attempt to leave, would be the threatening presence of several officers, the

16
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Much like the officer in 0 'Malley, Deputy Robinson merely approached defendant and

asked questions about what defendant was doing. Defendant could have declined to answer

the questions and then continued to his friend’s home. “The fact that [defendant] stopped

walking to respond to [Deputy Robinson’s] inquiry also does not, by itself, transform this

Curiosity and the basic
”17

encounter into a seizure for purposes of the Fourth Amendment,

human instinct to engage with people who approach you in a nonthreatening manner are

simply not enough to turn noncoercive police activity into a seizure. The majority opinion

concludes that Deputy Robinson’s activity was coercive and amounted to an

unconstitutional sei2nire merely because he was a uniformed deputy sheriff functioning out

of a marked sheriffs vehicle. Caselaw is clear, however, that tite Fourth Amendment is

m essence

not violated under these circumstances. No action by Deputy Robinson amounted to a use

of force or show of authority that would cause defendant to conclude that he was not free

to decline to engage with Deputy Robinson and simply walk away.

The majority opinion acknowledges O’Malley, but it fails to articulate a genuine

difference between the facts at issue in that case and the facts in the present case. It merely

observes two mundane factual differences, neither of which is of consequence under Fourth

display of a weapon by an officer, some physical touching of the person of the citizen, or
the use of language or tone of voice indicating that compliance with the officer’s request

ii-jght be compelled.”). The majority opinion cites Justice Stewart’s list of circumstances
indicating a seizure, but none of those circumstances is present here.

O 'Malley, 652 F3d at 669. See also Immigration &. Naturalization Sen> v Delgado, 466
US 210, 216; 104 S Ct 1758; 80LEd 2d 247 (1984) (“While most citizens will respond to

a police request, the fact that people do so, and do so without being told they are free not

to respond, hardly eliminates the consensual nature of the response.”).

rm
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Amendment seizure analysis. First, the majority opinion emphasizes that the police car in

O'Malle}’ was unmarked, whereas the police car here was marked. But the officer in

O'Malley identified himself as a police officer before asking tlie driver questions;'^

O’Malley was under no illusion that he was talking to a private citizen. Moreover, the

majority opinion offers no reason why an interaction betv'een a law enforcement officer

operating out of an unmarked police vehicle is less coercive than an interaction with a law

enforcement officer operating out of a marked police vehicle. Caselaw is clear that tlie

simple indication that one is a police officer is not a “show of authority” sufficient to initiate

a seizure. Indeed, it is common sense tliat people are free to go about their business when

they encounter police vehicles without their lights on. Regardless, given that the officer in

O’Malley immediately identified himself, the difference between the markings on tlic

police vehicles in each case is no more probative than the difference between defendant

driving a red Chevrolet Cobalt and O’Malley driving a blue Chevrolet Tahoe.

The other purported factual difference emphasized in the majority opinion is that

when Deputy Robinson exited his vehicle, “defendant was by the side of his vehicle and

facing the patrol car, as if either defendant had just exited and was waiting for the police

officer who had followed him into the driveway or defendant was already walking toward

the police officer who had just blocked his car into the driveway.” The majority contrasts

this with O’Malley because Deputy Robinson “did not wait until after the civilian vehicle

had parked and its occupant had already begun walking around the home before pulling

into the driveway and blocking the path of egress.” As a preliminary note, tliis is a dubious

18
O’Malley, 652 F3dat 665.
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19 But even if defendant were standing idle outside hissummary of the facts of tliis case,

car, it is a distinction without a difference. The fact remains that defendant was outside his

parked car and could have chosen to w'alk into his friend’s home instead of talking to the

officer. A reasonable person w-ould feel free to walk to the house even after the officer’s

vehicle was parked in the driveway behind their unoccupied car.

in 0 'Malley, not only would a reasonable person conclude that they w’ere free to leave their

vehicle at the time of the alleged seizure, but defendant, in fact, had left it and appeared to

be walking away. Finally, the majority suggests that a reasonable person would not walk

towai'd the house because defendant was not the homeowner, but defendant stated that he

20 Further, as was the case

It makes no difference that defendant himself21
had stopped at this house to visit a friend.

was not the homeowner.

Defendant is not visible on the available body-camera footage until Deputy Robinson

has stepped out of his vehicle and has taken a couple strides toward defendant. At that

point, defendant appears to be around the front bumper of his car and is in midstride as he
walks toward Deputy Robinson. This suggests that defendant had been between the house

and the car moments before he appears in the video, not standing around waiting for the

officer, as the majority suggests.

See O’Malley^ 652 F3d at 669.

The majority opinion also attempts to inject doubt into a record that is otlierw'ise clear
when it muses about “w'hether defendant was planning to visit with his friend before

Robinson began following defendant or if defendant was planning to keep driving” and
when it states that the record is not clear “whether defendant had an independent desire to

keep moving” after he got out of his vehicle. But the record supports only one conclusion;
defendant was there to visit his friend. There is nothing in the record that suggests

defendant wanted to leave but could not do so because his car was blocked. If he wanted

to leave, he could have said so; if, at that point, the officer prevented defendant from

leaving, it would be a seizure, but those are not the facts of this case.

19

20

21
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The majority opinion’s characterization of parking in a residential driveway

something any social guest would do

his vehicle when the officer arrived, and defendant indicated that he was visiting his

friend, not planiting to leave. Only one officer was present, and he did not physically touch

defendant. The officer did not turn on his emergency lights or siren, he did not draw his

gun, and he did not give any orders or commands. The officer’s tone was conversational

and not harassing or overbearing. Under these circumstances, there is no seizure. The

majority opinion’s contrary holding will make it nearly impossible for an officer to seek

cooperation from a citizen unless the officer can articulate reasonable suspicion of a crime.

as “a show of force” is risible. Defendant was not

in

II

Assuming for the sake of argument that there was  a seizure, the next question would

particularized and objective basis for suspecting the particular

In numerous cases, the United States Supreme’>22

be whether there was “ ‘a

person stopped’ of breaking the law.

Court has made clear that “[t]he reasonable suspicion inquiry falls considerably short of

»23 As the51% accuracy, for, as [it] has explained, to be reasonable is not to be perfect,

majority recognizes, reasonable suspicion sufficient to justify a vehicle stop under the

Fourth Amendment may exist even when it “rest[sj on a mistaken understanding of the

scope of a legal prohibition” so long as that mistaken understanding is objectively

See Heien v North Carolina, 574 US 54, 60; 135 S Ct 530; 190 L Ed 2d 475 (2014)

(citation omitted).

Kansas v Glover, 589 US

(quotation marks, citations, and brackets omitted).

;  140 S Ct 1183, 1188; 206 L Ed 2d 412 (2020)
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Thus, any seizure of defendant by Deputy Robinson may have been

constitutionally pennissible even if defendant did not violate the impeding-traffic statute.

In explaining the ‘Reasonable mistake of law” standard in Helen, the United States

Supreme Court discussed another case that arose out of this state, Michigan v DeFilUppo.

There, Detroit police officers arrested the defendant under an ordinance that made it illegal

for a person suspected of criminal activity “to refuse to identify himself and produce

evidence of his identity.”^'^ Our Court of Appeals determined that the ordinance was

Accordingly, it ordered the

24reasonable.

25

27
unconstimtional and that the arrest was therefore invalid.

suppression of drug evidence that had been discovered incident to the arrest. The United

States Supreme Couil accepted the unconstilutionality of the ordinance but reversed the

suppression of tlie drug evidence, holding that the airest was valid and that the evidence

The Couit explained that “there was no controlling
28

should not have been suppressed.

precedent that this ordinance was or was not constitutional, and hence the conduct observed

Helen then explained that DeFilUppo is an
’’29

violated a presumptively valid ordinance,

example of a valid seizure under the Fourth Amendment based on a reasonable mistake of

That a court only later declared the ordinance unconstitutional does not change thelaw.

2“ Helen, 574 US at 60.

Michigan v DeFilUppo, 443 US 31; 99 S Ct 2627; 61  L Ed 2d 343 (1979).

}d. at 33.

25

26

27 Id. at 34.

28 Id. at 40.

29Id. at 37.
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fact that DeFillippo’s conduct was lawful when the officers observed it. But the officers’

assumption that the law was valid was reasonable, and their observations gave them

‘abundant probable cause’ to arrest DeFillippo.

Although this case presents slightly different circumstances, Helen's discussion of

DeFillippo is instructive. Deputy Robinson observed two cars stopped next to each other

in the middle of Old State Road. Deputy Robinson believed this to be a violation of MCL

257.676b(l), which states, in relevant part, that “a person, without authority, shall not

block, obstruct, impede, or otiierwise interfere with the normal flow of vehicular... or

pedestrian traffic upon a public street or highway.  . ..” The majority concludes that

defendant did not violate this statute because he did not actually interfere with the

movement of any other vehicles or pedestrians. But the officer did not have tiie benefit of

this Court’s guidance at the time of the alleged offense. In fact, tlie only opinion at the

”30

time of these events that had interpreted the impeding-traffic statute reached the exact

In the unpublished Salters opinion, a unanimous Court of Appeals
31

opposite conclusion,

panel held that MCL 257.676b(l) “did not require  a showing of an actual impediment to

”32
Thus, thethe smooth flow of traffic in order to establish  a violation of the statute.

circumstances here are similar to DeFillippo', in both cases, there was a law that appeared

to be grounds for a valid seizure until those grounds were deemed inapplicable by a

subsequent judicial ruling. Here, a statute appeared to apply to defendant’s conduct based

30
Helen, 574 US at 64 (citations omitted).

People V Salters, unpublished per curiam opinion of the Court of Appeals, issued

January 26, 2001 (Docket No. 215396).

Id. at 2.

31
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on the only available judicial guidance until this Court repudiated the decision. In

DeFillippo, an ordinance appeared to apply to tlie defendant’s conduct until the Court of

Appeals determined that it was unconstitutional. In both cases, the defendant’s conduct

was lawful, but the officer’s assumption that the defendant’s conduct was unlawful was

reasonable. Thus, any seizure that occurred in this case was the result of a reasonable

mistake of law'.

The majority concludes that Justice Kagan’s concurring opinion in Heien provides

persuasive guidance about w'hat constitutes an objectively reasonable mistake,

conspicuously absent from the majority’s discussion of Justice Kagan’s concurrence is her

instruction that “the test (for whether police action is a reasonable mistake of law] is

satisfied when the law at issue is so doubtful in construction that a reasonable judge could

33 But

»34
In this case, not only could a reasonable judge agree withagree with the officer’s view,

the officer’s view, but three seasoned judges of the Court of Appeals, all of whom served

as trial judges prior to their service as appellate judges, unanimously agreed with the

Judges Talbot, O’Connell, and COOPER^^ all concluded that MCL

257.676b(l) did not require a showing of an actual impediment to the smooth flow of

35officer’s view.

It goes without saying that while Justice Kagan’s opinion is interesting, a concurring

opinion is not binding precedent. As explained earlier, the facts of the instant case support
a finding of a reasonable mistake of law pursuant to the majority opinion in Heie?7.

Heien, 574 US at 70 (Kagan, J., concurring) (quotation marks and citation omitted).

See People v Salters, unpublished per curiam opinion of the Court of Appeals, issued

January 26, 2001 (Docket No. 215396).

Indeed, at the time Salters was decided, these three judges of the Court of Appeals

possessed a combined 74 years of judicial experience.

33

34

35

36
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Although the decision is unpublished and not binding precedent, it is objective

proof that three reasonable judges could—and, in fact, did—agree with Deputy Robinson's

understanding of the statute at issue. It is also worth noting that this Court denied the

defendant’s application for leave to appeal in Salters.

interpretation set out in Salters remained unchallenged in Michigan’s court system until

the present case, more than 20 years after Salters was decided.

The majority’s implicit holding that Salters was so erroneous that no reasonable

judge could reach its conclusion sets far too high a bar for the reasonable-mistake-of-law

test. The Helen majority explained that “[t]o be reasonable is not to be perfect, and so the

Fourth Amendment allows for some mistakes on the part of government officials, giving

them fair leeway for enforcing the law in the community’s protection.

37traffic.

38
The Court of Appeals’

39

»40
A proper

37
Salters, unpub op at 2.

People V Salters, 465 Mich 920 (2001).

The majority opinion misses the point in its discussion of Salters being unpublished and

not relied on by another appellate decision in Michigan prior to this case. So what? This

only suggests that no litigant who was issued a citation under MCL 257.676b(l) thought

Salters was wrong. The fact that a recent panel of the Court of Appeals disagreed with

Salters only further undermines the majority’s position. We now have two unpublished

Court of Appeals opinions that have interpreted the same statute differently. This is prima

facie proof that reasonable judicial minds can—and, in fact, did—differ over the
interpretation of the impeding-traffic stamte. See Helen, 574 US at 68 (holding tlrat it was

objectively reasonable for the officer to think that the defendant’s faulty right brake light
violated North Carolina law because there was a disagreement within the state courts on

that very issue). Because Deputy Robinson’s interpretation was consistent with that of the

only panel of the Court of Appeals to have addressed the question at the time of defendant’s

arrest, Helen dictates that Deputy Robinson’s error was a reasonable mistake of law.

38

39

40
Helen, 574 US at 60-61 (quotation marks and citation omitted).
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reasonableness analysis under the Fourth Amendment "must embody allowance for the

fact that police officers are often forced to make split-second judgments—in circumstances

that are [often] tense, uncertain, and rapidly evolving[.]”'” In finding that this mistake was

unreasonable, the majority holds police officers to an impossibly high standard: a standard

of perfection. Under the majority’s ruling, to be reasonable, police officers must be so

adept and assured in their own statutory interpretation that they would reject longstanding

conclusions by Coun of Appeals Judges if they anticipate that this Court will one day

disagree. This mling flies in the face of Heien and requires perfection—if not

omniscience—instead of reasonableness. While the standard of perfection is ideal, it is

neitlier required by our Constitution nor realistic. Deputy Robinson’s conduct in this case

was not only reasonable, it was exemplary, good police work. He should not be criticized

for his conduct; instead, he should be congratulated.

Ill

Deputy Robinson did not seize defendant when he pulled his patrol vehicle into the

driveway, and even if he had seized defendant, the seizure would be valid under the Fourth

Amendment because Deputy Robinson made a reasonable mistake of law. For these

reasons, I dissent.

Brian K. Zahra

David F. Viviano

Graham v Connor, 490 US 386, 396-397; 109 S Ct 1865; 104 L Ed 2d 443 (1989)

(considering whether an officer’s use of force was “reasonable” under the Fourth

Amendment). Thus, “[cjommon sense and everyday life experiences predominate over

uncompromising standards.

(1993).

41

People V Nelson, 443 Mich 626, 635-636; 505 NW2d 266
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People V. Alwaily, Not Reported in N.W. Rptr. (2022)

2022 \VL 1194931

Only ihe Wesllaw citation is currently available.

I. FACTUAL BACKGROUND

In tlie late aAemoon of April 6, 2020, Sadek's sisters

discovered Sadek strangled to death in her bathtub. Sadek

is presumed to have died earlier that day. Sadek's sisters

named defendant as a potential suspect because he and

Sadek had a tumultuous on-and-ofF dating relationship,

defendant had previously harassed Sadek by sending her

father inappropriate pictures of her, and defendant had

recently threatened to make Sadek's life hell. When officers

first began looking into defendant as a person of interest in

Sadek's murder, they discovered a patrol officer had briefly

followed defendant's vehicle around 1:39 a.m. the morning of

the murder in an area roughly five minutes away from Sadek's

home. Consequently, officers began surveilling defendant at

his home, and were in the process of obtaining a warrant

for his cell phone when defendant left his home for work

on April 8, 2020. Hoping to speak with defendant about his

relationship with Sadek and to see if he had his cel! phone,

officers pulled over defendant for having illegally tinted

windows. During the traffic stop, officers informed defendant

that they wanted to speak to him about his relationship with

Sadek and they were going to obtain a warrant to search

his cell phone. Defendant complied when officers asked to

lake the cell phone. Officers did not search the cell phone,

however, until they received a search warrant for it less than

an hour later.

UNPUBLISHED OPINION. CHECK

COURT RULES BEFORE CITING.

UNPUBLISHED

Court of Appeals of Michigan.

PEOPLE of the State of

Michigan, Plaintiff-Appellant,

V.

Hassan Assad ALWAILY,

Defendant-Appellee.

No. 358258

I

April 21, 2022

Wayne Circuit Court, LC No. 20-002369-01-FC

Before: Jansen, P.J., and Sawyer and Riordan, JJ.

Opinion

Per Curiam.

*I While investigating defendant for the murder of Balkccs

Sadek, police officers seized defendant’s cell phone without

a warrant during a traffic slop. A forensic examination of

defendant's cell phone uncovered incriminating evidence

against defendant, resulting in the prosecution charging

defendant, as a fourth-ofiense habitual ofTender, MCL 769.12,

with four felony counts: felony murder, MCL 750.316(1)

(b); first-degree premeditated murder, MCL 750.316(l)(a);

tampering with evidence in a criminal case punishable by

more than 10 years’ imprisonment, MCL 750.483a(5)(a)

and (6)(b); and lying to a police officer in a violent crime

investigation, MCL 750.479c(l){b) and (2)(d). The trial court

subsequently granted in part defendant's motion to suppress
the evidence obtained from the forensic examination of his

cell phone, but denied defendant's motion to suppress the

statements he made during the traffic stop. The prosecution

now appeals the trial court's order by leave granted.' We

reverse.

Although defendant told officers he had not spoken to Sadek

in about a week, a forensic examination of his ceil phone

revealed that defendant deleted a text message to Sadek

indicating he was “on the way" to see her at about 2:00 a.m.

the morning of the murder. The forensic examination also

revealed that defendant's cell phone was turned off just after

2:00 a.m, and turned on Just before 7:00 a.m. the morning of

the murder, defendant searched how to delete Google location

history from his cell phone the afternoon of the murder,

and defendant drank a unique brand of bottled water that

was found at Sadek's home after the murder, despite Sadek

not drinking bottled water. Surveillance footage from near

Sadek's home showed defendant's vehicle entering Sadek's

neighborhood around 2:15 a.m. the morning of the murder

and leaving the neighborhood around 5:25 a.m. Sadek's

home-security system indicated the alarm was deactivated

around 2:15 a.m. that morning, at which time a side door was

opened, and the side door did not open again until around

5:20 a.m. Based on cell phone provider GPS data obtained

with a warrant, officers detennined that Sadek’s cell phone

-  ''’o c. ■" ■ ofy'-M.'- G ■ ●STi
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People V. Alwaily, Not Reported in N.W. Rptr. (2022}

case. We agree chat the trial comt improperly suppressed the
evidence.

was in her home between 11:30 p.m. on April 5, 2020,

and 4:35 a.m. on April 6, 2020, defendant was in tlie area

where officers observed his vehicle around 1:39 a.m. on April

6, 2020, and defendant was at his home around 2:00 a.m.

w'hcn he sent the text informing Sadek he was on his way.

Although Sadek's cell phone was never recovered, offieers

were able to determine that the cell phone was turned off

between about 4:30 a.m. and 5:50 a.m. that morning, at which

time GPS information placed the cell phone at a park about

six miles away from Sadek's home. Based on this evidence,

the prosecution charged defendant with the aforementioned

offenses.

A. STANDARDS OF REVIEW AND BACKGROUND

LAW

This Court reviews “de novo a trial court’s ultimate decision

on a motion to suppress on the basis of an alleged

constitutional violation.”Peop/e vA/a/irfi, 3l7Mich App 446,

457; 894 NW2d 732 (2016) (quotation marks and citation

omitted). This Court reviews for clear error “any findings of

fact made during the suppression hearing” and it reviews dc

novo “whether the Fourth Amendment was violated and ...

whether an exclusionary rule applies.” Id. A factual finding

is clearly erroneous if this Court is left with “a definite and

firm conviction that a mistake has been made.” Id. (quotation

marks and citation omitted).

*2 Defendant subsequently moved to suppress the
evidence obtained from the forensic examination of his

cell phone because the police officers seized the cell

phone without a warrant or valid consent. After an

evidentiary hearing on the validity of defendant’s consent,

defendant filed a supplemental brief in support of his

motion to suppress the forensic examination, to which the

prosecution responded arguing both the consent and exigent-

circumstances exceptions to the general warrant requirement

applied. The trial court held a hearing on defendant’s motion

to suppress, at which the parties argued consistently with

their briefs, except the prosecution did not further emphasize

the exigent-circumstances issue. The trial court determined

that the officers performed a valid traffic stop, but did not

have valid consent to seize defendant's cell phone. The

trial court stated that exclusion of the evidence was the

applicable remedy when evidence is obtained as a result of a

Fourth Amendment violation and, consequently, it suppressed

any evidence obtained from the forensic examination of

defendant's ceil phone. The prosecution now appeals.

Both the United States Constitution and the Michigan

Constitution “protect against unreasonable searches and

Id., citing U.S. Const., Am. IV; Const. 1963, an.

1, § 11. The legality of a search or seizure depends on its

reasonableness, which “requires a fact-specific inquiry that

is measured by examining the totality of the circumstances.”

People V Hyde, 285 Mich App 428, 436; 775 NW2d 833

(2009). Because warrantless searches or seizures generally

are per se unreasonable, a search or seizure complies with

the Fourth Amendment if police officers had a warrant

or “their conduct fell within one of the narrow, specific

exceptions to the warrant requirement.” People v Moorman,

331 Mich App 4S1, 485; 952 NW2d 597 (2020) (quotation

marks and citation omitted). Under the exigent-circumstances

exception to the Fourth Amendment's warrant requirement,

police may seize property they have probable cause to believe

contains contraband or evidence of a crime so long as they

articulate specific and objective facts” that “reveal a

necessity for immediate action” to prevent the immediate

removal or destruction of the evidence. People v Blasius, 435

Mich 573, 593-594; 459 NW2d 906 (1990). The exigent-

circumstances exception to the general warrant requirement,

however, applies only if the police did not create the exigent

circumstances by engaging in or threatening to engage in

conduct violative of the Fourth Amendment. Kentucky v King,

563 US 452,462-463, 469; 131 S Cl 1849; 179 L Ed 2d 865

(2011).

seizures.

can

II. ANALYSIS

The prosecution argues tliat the trial court improperly

suppressed the evidence obtained from defendant's cell phone

because the seizure of defendant's cell phone was reasonable

under the exigent-circumstances exception to the Fourth

Amendment's warrant requirement. The prosecution argues

that the police officers had reason to believe defendant's

cell phone contained evidence regarding Sadek’s murder that

defendant would destroy if the cell phone was not seized

during the traffic stop. Notwithstanding its belief that the

seizure of the cell phone was reasonable, the prosecution also

argues suppression of the evidence under the exclusionary

rule was an improper remedy given the circumstances of the
*3 Generally, under the judicially created exclusionary

rule, “evidence that is obtained in violation of the Fourth

''.;.rson N,' oA.n: vo or'*,'
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People V. Alwaily, Not Reported in N.W. Rptr. (2022}

by raising the argument before the lower court, however, the

prosecution may provide a more detailed argument before this

Court. Glasker-Davis vAuvenshine, 333 Mich App 222,228;

964 NW2d 809 (2020) (“a party is generally free to make

a more sophisticated or fully developed argument on appeal

than was made in the trial court.”).

Amendment is inadmissible as substantive evidence in

criminal proceedings.” Moorman, 331 Mich App at 485

(quotation marks and citation omitted). The e.xclusionary

rule, however, is designed to proactively safeguard Fourth

Amendment rights through its deterrent effect on police

misconduct, not to retroactively cure a violation of an

individual's Fourth Amendment rights. People v Frazier, 478

Mich 231, 247-248; 733 NW2d 713 (2007). Accordingly,

there is no constitutional right to suppression of evidence;

rather, “suppression of evidence should be used only as a last

resort” when police officers engaged in flagrant misconduct

and the exclusionary nile's “remedial objectives" outweigh its

“substantial social costs.” Id. at 247, 249 (quotation marks

and citations omitted).

If police officers have probable cause to believe  a container

holds evidence of a crime and the “exigencies of the

circumstances demand it,” officers may warrantlessly seize

the property “pending issuance of a wanant to examine [the

property's] contents.” US v Place, 462 US 696, 701; 103

S Ct 2637; 77 L Ed 2d 110 (1983). Similarly, police may

briefly prevent an individual from entering his or her own

home to preclude destruction of evidence while awaiting a

warrant to search the home. Illinois v McArthur, 531 US

326, 335-336; 121 S Ct 946; 148 L Ed 2d 838 (2001).

In McArthur, the United States Supreme Court held that

the officers’ prevention of the defendant from entering his

home was reasonable because; (!) the police had probable

cause to believe the home contained unlawful drugs because

the defendant’s wife indicated so; (2) the police had "good

reason to fear that, unless restrained, [the defendant] would

destroy the diugs before they could return with a warrant”;

(3) the police “made reasonable efforts to reeoncile their law

enforcement needs with the demands of personal privacy”

because they waited to receive a search warrant before

searching the home; and (4) the police “imposed the restraint

for a limited period of time, namely, two hours.” Id. at 332.

Under these lines of reasoning, the United States Supreme

Court has indicated that “it is reasonable to expect that

incriminating evidence will be found on a [cell] phone

regardless of when the crime occun ed,” Riley v California,

573 US 373,399; 134 S Ct 2473; 189 L Ed 2d 430 (2014), and

it is not per se unreasonable to seize a cell phone to prevent

destruction of evidence while seeking a warrant, see id. at 388

(explaining it was a “sensible concession” for the defendants
to “concede that officers could have seized and secured their

cell phones to prevent destruction of evidence while seeking

a warrant.”).

B. THE TRIAL COURT IMPROPERLY SUPPRESSED

THE EVIDENCE OBTAINED FROM DEFENDANT'S

CELL PHONE

The trial court incorrectly concluded that the police officers

violated the Fourth Amendment when they seized defendant's

cell phone and, consequently, the trial court improperly

suppressed the evidence obtained from the cell phone.

As an initial matter, neither party contests the validity of

the traffic stop on appeal, and it is clear that the police

officers validly .stopped defendant because the officers'

direct observations supplied them reasonable suspicion that

defendant was driving with illegally tinted windows. See

Hyde, 285 Mich App at 436-437 (explaining a traffic stop is

valid so long as the officer has an articulable and reasonable

suspicion that the vehicle or its occupant is subject to seizure

for a violation of law), Thus, the question is whether the police

officers’ seizure of defendant's cell phone at the valid traffic

stop was reasonable, notwithstanding their failure to obtain

a warrant prior to the seizure. On appeal, the prosecution

abandoned the issue of the consent exception to the Fourth

Amendment’s warrant requirement and instead raised only the

issue of the exigent-circumstances exception. This Court need

not defer to any factual findings on the matter because the trial

court did not address the prosecution’s cxigent-circumstances

argument. See People v White, 294 Mich App 622, 627; 823

NW2d 118 (2011) (“if factual findings are made by the trial

court in relation to the motion to suppress, we defer to those

findings ....”). Defendant argues that the prosecution is now

providing a post hoc explanation for the warrantless seizure

of the cell phone only because its consent argument failed in

the lower court. Because the prosecution preserved the issue

*4 Similar to the reasoning in McArthur, the police officers

here had reason to believe that seizing defendant's cell

phone was necessary to prevent the imminent destruction

of evidence. First, officers had probable cause to believe

defendant's cell phone contained evidence of a crime because

Sadek's sisters informed police that defendant and Sadek

had an unstable relationship, and he had previously used his

cell phone to harass Sadek by sending inappropriate pictures

;> ofi-inr Gr-v.-i ■ W<;rSTL ●\0 '
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to see if he had the cell phone with him. An explained

earlier, the officers performed a valid traffic stop on the

basis of the illegal window tint on defendant’s vehicle.

Hyde, 285 Mich App at 436-437. Because the police

officers did not engage in unconstitutional conduct by

pulling over defendant, they did not impermissibly create the

exigent circumstances supporting the warrantless seizure of

defendant's cell phone. See Kin^, 563 US at 471-472 (holding

the exigent-circumstances exception applied when officers

lawfully knocked on the defendant's door and the defendant

began destroying evidence inside his home).

of her to Sadek’s fatlier. Additionally, officers observed

defendant's vehicle near Sadek's home the morning of the

murder, so the cell phone could have also shed light on

defendant's movement and conduct that morning. Second,

the police had good reason to fear defendant would destroy

evidence on his cell phone because they had informed him

at the traffic stop that they were seeking a warrant for

the cell phone and they wanted to speak with him about

his relationship with Sadek. The officers could reasonably

assume defendant, after becoming aware that he was a person

of interest in the murder investigation, may immediately

thereafter delete any evidence if the cell phone was not

seized. Moreover, it appeared the murderer took Sadek's

cell phone away from the scene, leading to a reasonable

inference that defendant would also seek to hide his cell phone

or evidence contained therein. These amounted to “specific

fact[s]” beyond “a mere possibility” supporting a reasonable

and objective belief that defendant might destroy evidence on

the ceil phone. Blasius, 435 Mich at 595. Third, the police

officers made reasonable efforts to reconcile tiieir need to

preserve the evidence with defendant's rights because they

only seized the cell phone at the traffic stop; officers did not

search the cell phone until they obtained a search warrant less

titan an hour later. Fourtli, for a similar reason, the warrantless

seizure lasted only a limited period of time before officers

shortly thereafter obtained a search warrant.

Therefore, the police officers’ seizure of defendant's cell

phone was reasonable under the exigent-circumstances

exception to the Fourth Amendment’s wanant requirement.

Blasius, 435 Mich at 593-594. Because the police officers

did not violate the Fourth Amendment when they seized

defendant's cell phone, the trial court erred by suppressing

the evidence resulting from the forensic examination of the

cell phone. Sec Frazier, 478 Mich at 247-249 (explaining

suppression of evidence is appropriate only when there is

flagrant police misconduct).

III. CONCLUSION

The trial court order granting defendant’s motion to suppress

evidence is reversed in part as it pertains to the forensic

evidence obtained from defendant's cell phone, and this

matter is remanded for further proceedings. Wc do not retain

Jurisdiction.

Contrary to defendant's argument, the police officers did

not impermissibly create the exigent circumstances merely

by informing defendant at the traffic stop that they were

going to obtain a warrant for his cell phone. Tlie officers

were in the process of obtaining a warrant for defendant’s

cell phone when he unexpectedly left his home that officers

were surveilling. Acting quickly to preserve the evidence on

the cell phone, the officers decided to pull over defendant

Ail Citations

Not Reported in N.W. Rptr., 2022 WL 1 194931

Footnotes

1 People V Alwaily, unpublished order of the Court of Appeals, entered October 15. 2021 (Docket No. 358258).

2 The protection against unreasonable searches and seizures in the Michigan Constitution is “construed as providing the

same protection as that of its federal counterpart." People v Stevens, 460 Mich 626, 634-635; 597 NW2d 53 (1999).

© 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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If this opinion indicates that it is “FOR PUBLICAHON, ” it is subject to

revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN, UNPUBLISHED

April 27, 2023

Plaintiff-Appellant,

No. 353646

Tuscola Circuit Court

LCNo. 20-015154-AR

V

DAVID ALLAN LUCYNSKI,

Defendant-Appellee.

ON REMAND

Before; Letica, P.J., and Riordan and Cameron. JJ,

Per Curiam.

This case returns to this Court on remand from our Supreme Court. Once more, we reverse

the district court’s order denying the motion for bindover and suppressing the evidence against
defendant, David Allan Lucynski.

I. BACKGROUND FACTS AND PROCEDURAL HISTORY

Lucynski was charged with operating a vehicle while intoxicated (“OWl”), third offense,

MCL 257.625{9)(c); operating a motor vehicle while license suspended or revoked (“DWLS”),

second offense, MCL 257.904(3)(b); and possession or transportation of an open alcoholic
container in a vehicle, MCL 257.624a( 1). In People v Lucynski, unpublished per curiam opinion

of the Court of Appeals, issued December 17, 2020 (Docket No. 353646) {Lucynski [), we

described the relevant case history;

On January 20, 2020, Tuscola County Sheriff Deputy Ryan Robinson was

on duty when he observed “two vehicles stopped in the middle of the roadway,

facing opposite directions[.]” Deputy Robinson noted that the vehicles were

positioned so that the driver’s side windows were facing each other. According to

Deputy Robinson, the vehicles were impeding traffic even though there was no
other traffic in the area at that time. As Deputy Robinson approached the vehicles.
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one of the vehicles traveled westbound and the other vehicle traveled eastbound.

Lucynski was driving the vehicle that traveled westbound. Deputy Robinson

followed Lucynski for 300 to 400 feet before Lucynski pulled into a driveway.

Thereafter, Deputy Robinson parked his police cruiser behind Lucynski’s vehicle

and exited the cruiser. Lucynski was already out of his vehicle.

Deputy Robinson approached Lucynski, who smelled like marijuana and

“intoxicating bevcrages[.]” Deputy Robinson noted that Lucynski had bloodshot

eyes and that his demeanor was “pretty laid back.’’ Lucynski admitted that he had

consumed alcohol about 20 minutes before. Lucynski also admitted that he had

marijuana in his vehicle and that he did not have  a driver’s license because it was

suspended. Lucynski submitted to field sobriety tests, which supported Deputy

Robinson’s suspicion that Lucynski was intoxicated. After Lucynski refused to

submit to a preliminary breath test. Deputy Robinson placed Lucynski under arrest.

Thereafter, Lucynski submitted to a preliminary breath test, which revealed that

Lucynski had a blood alcohol content of .035. Later, Lucynski’s blood was drawn

to test for intoxicants, and the sample reflected the presence of THC.

Lucynski was charged with OWI, third offense; DWLS, second offense; and

possession or transportation of an open alcoholic container in a vehicle.^' The

preliminary examination was held on March 4, 2020. In relevant part, the People

presented the testimony of Deputy Robinson, and Deputy Robinson’s body camera

footage was admitted into evidence. At the close of proofs, the People argued that

bindover of the OWI charge was appropriate because there was sufficient cause for

Deputy Robinson to conduct the traffic stop under MCL 257.676b(l).^^ Lucynski

opposed bindover on the OWI charge, arguing that there was “an issue in regards

to the actual stop,” The district court took the matter under advisement and

permitted the parties to file written briefs on the issue of whether Lucynski’s Fourth
Amendment rights were violated.

In a March 27, 2020 opinion and order, the district court concluded that

Deputy Robinson lacked both probable cause and the requisite articulable,

reasonable suspicion to conduct a traffic stop. In relevant part, the district court

analyzed the plain language of MCL 257.626b(l) and concluded that Deputy
Robinson could not have had an articulable, reasonable suspicion that Lucynski

was “actually impeding or obstructing actual traffic” because Deputy Robinson

testified that “Lucynski’s vehicle was not actually impeding or obstructing any
actual traffic[.]” Based on the district court’s conclusion that the stop was
unconstitutional, the district court held that “the evidence obtained after the Traffic

stop [wjould be excluded from evidence” for purposes of the preliminary

examination. The district couil then found that probable cause did not exist to bind

Lucynski over on the OWI charge and dismissed it. The district court indicated

that it would set the remaining misdemeanor counts for trial. In doing so, the district
court held that “the evidence found as a result of th[e] stop is not admissible in any

subsequent hearing o[r] trial on those two misdemeanor counts.” [Id. at 1-2
(footnotes omitted).]
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As noted, this Court concluded that a Fourth Amendment violation did not occur and

therefore “the district court erred by excluding evidence from the preliminary examination

proceeding and by holding that the evidence produced by investigatory stop and arrest would be

excluded from future proceedings concerning Lucynski’s DWLS and open intoxicant charges.”
Id. at 7. We also determined “the district court abused its discretion by denying the People’s

motion for bindover on the OWI charge and by dismissing the OWI charge.” Id. We therefore
reversed the district court’s denial of the motion for bindover, and its decision to suppress the
evidence against Lucynski. Id.

Lucynski appealed to our Supreme Court. The Court granted leave to appeal as to three
limited questions:

(I) whether [Lucynski] impeded traffic, in violation of MCL 257.676b(l), where

there was no actual traffic to impede at that time; (2) if not, whether [Deputy

Robinson] made a reasonable mistake of law by effectuating a traffic stop of
[Lucynski] for violating MCL 257.676b(l), see Heien v. North Carolina, 574 U.S.

54, 135 S Ct 530, 190 L Ed 2d 475 (2014); and (3) whether [Deputy Robinson]

seized [Lucynski] when he pulled his patrol vehicle behind [Lucynski's] vehicle in

a driveway. [People v Lucynski, 508 Mich 947 (2021) (Lucynski If).]

Our Supreme Court answered the first question in the negative, concluding “there is no
evidence in the record to sustain the accusation that defendant” impeded traffic in violation of

MCL 257.676b(l). People v Lucynski, 509 Mich 618, 650; NW2d (2022) (Lucynski Ilf).

Similarly, the Court determined Deputy Robinson did not make a reasonable mistake of law in

effectuating the traffic stop because “one cannot be guilty of violating MCL 257.676b(l) without
evidence that the ‘normal flow’ of actual traffic was disrupted, and [Deputy] Robinson admitted
that no disruption occurred.” Id. at 652-653. As to the third question, the Court decided Lucynski
was seized forpuiposes of the Fourth Amendment because a reasonable person in Lucynski’s place
would not feel free to terminate the encounter and leave—indeed, his only options “would have

been to attempt to enter a home that [he] did not own (and without knowledge whether the owner
was home) or wander off into a frozen field some distance from town in a niral area.” Id. at 645-
646.

On the basis of these conclusions, our Supreme Court resolved:

[T]hat [Lucynski] was seized the moment [Deputy] Robinson blocked the driveway

and prevented egress, [Lucynski’s] incriminating statements and [Deputy

Robinson’s] visual and olfactory observations that the Court of Appeals relied upon

to justify further inquiry and an eventual arrest were obtained in violation of

[Lucynski’s] Fourth Amendment rights. Prior to [Deputy] Robinson blocking

[Lucynski] in, [Lucynski] had not made any incriminating statements, and thus such

statements could not have justified a seizure. A seizure could have been justified
if [Deputy] Robinson had reasonable suspicion to believe that [Lucynski] had

violated the law, but as the district court previously held, there was no evidence to

support [Deputy] Robinson’s hunch that an illegal drug transaction had taken place

on the road, and that ruling was not appealed. A suspected violation of MCL

257.676b(l) also could not serve as reasonable suspicion given our previous
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conclusions. Accordingly, we have not been presented with any lawful justification
for the seizure, and the district court did not err by holding that the seizure violated

[Lucynski’s] constitutional rights. [Id. at 656-657.]

Therefore, the question for this Court is whether, in light of the Fourth Amendment

violations against Lucynski, “application of the exclusionary rule was the appropriate remedy.”
hi. at 658.

II. STANDARD OF REVIEW

This Court reviews a trial court’s factual findings for clear error. People v Williams, 472

Mich 308, 313; 696 NW2d 636 (2005). Clear error exists where “we are left with a definite and

firm conviction that a mistake has been made.” People v Muro, 197 Mich App 745, 747; 496

NW2d 401 (1993). “But the application of constitutional standards regarding searches and

seizures to essentially uncontested facts is entitled to less deference; for this reason, we review dc

novo the trial court’s ultimate ruling on the motion to suppress.” Williams, 472 Mich at 313.

III. LAW AND ANALYSIS

The Fourth Amendment to the United States constitution stales, in relevant part: “The right

of the people to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated ....” US Const, Am IV; see also Const 1963, art I,

§ 11. In line with these principles, the exclusionary rule prohibits “[t]he introduction into evidence

of materials seized and observations made during an unlawful search.” People v Stevens, 460

Mich 626, 633; 597 NW2d 53 (1999). The exclusionary rule also bars “the introduction into

evidence of materials and testimony that are the products or indirect results of an illegal search,

the so-called ‘fruit of the poisonous tree’ doctrine.” Id. at 633-634, citing Wong Sun v United
States, 371 US 471; 83 S Ct407; 9 L Ed 2d 441 (1963).

However, the exclusionary rule is a remedy of last resort. Herring v United States, 555 US

135, 140; 129SCt695; 172 L Ed 2d 496 (2009). Even when evidence is the product of an illegal

search, it does not follow that the evidence is necessarily subject to the exclusionary rule. Stevens,
460 Mich at 635; see also United States v Calandra, 414 US 338, 348; 94 S Cl 613; 38 LEd 2d

561 (1974) (“Despite its broad deterrent puipose, the exclusionary rule has never been inteipreted

to proscribe the use of illegally seized evidence in all proceedings or against all persons.”). In

determining whether the exclusionary rule applies, a court must “evaluate the circumstances of

th[e] case in the light of the policy served by the exclusionaiy rule.” Brown v Illinois, 422 US 590,

604; 95 S Ct 2254; 45 L Ed 2d 416 (1975).

purpose is to deter—to compel respect for the constitutional guaranty in the only effectively
available way—by removing the incentive to disregard it.” Id. at 599-600.

'The rule is calculated to prevent, not to repair. Its

In Herring, 555 US 144-145, the United States Supreme Court considered a circumstance

where evidence was discovered as the result of a faulty warrant. In determining whether the

exclusionary rule provided a sufficient deteirent effect, the Supreme Court stated;

To trigger the exclusionary rule, police conduct must be sufficiently

deliberate that exclusion can meaningfully deter it, and sufficiently culpable that

such deterrence is worth the price paid by the justice system. As laid out in our
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cases, the exclusionary rule serves to deter deliberate, reckless, or grossly negligent

conduct, or in some circumstances recurring or systemic negligence. The error in
this case does not rise to that level.

If the police have been shown to be reckless in maintaining a warrant

system, or to have knowingly made false entries to lay the groundwork for future

false arrests, exclusion would certainly be justified under our cases should such
misconduct cause a Fourth Amendment violation ....

Petitioner’s claim that police negligence automatically triggers suppression

cannot be squared with the principles underlying the exclusionary rule, as they have

been explained in our cases. In light of our repeated holdings that the deteirent

effect of suppression must be substantial and outweigh any harm to the justice

system, we conclude that when police mistakes are the result of negligence such as

that described here, rather than systemic error or reckless disregard of constitutional

requirements, any marginal deterrence docs not “pay its way." In such a case, the

criminal should not “go free because the constable has blundered.” [Id. at 144-148

{footnote and citations omitted).]

Here, Deputy Robinson testified that he initiated  a traffic stop of Lucynski’s vehicle

because he thought Lucynski was impeding traffic in contravention of MCL 257.626b(l).

Lucytuski /, unpub op at I, Although our Supreme Court later concluded that this belief was not

objectively reasonable because there was no traffic on the road, Lucynski IIL 509 Mich at 652, it
is also true that Deputy Robinson did not demonstrate any deliberate, reckless, or grossly negligent

conduct. There is no evidence in the record showing that Deputy Robinson acted in bad faith when

he effectuated a traffic stop of Lucynski. Nor was there any evidence this stop was part of a

systemic effort to subvert Lucynski’s constitutional rights.

Moreover, Deputy Robinson’s decision to slop the vehicle aligned with this Court’s

reasoning in People v Salters, unpublished per curiam opinion of the Court of Appeals, issued

January 26, 2001 (Docket No. 215396), p 2. Although Lucynski HI clarifies Salters to the extent
that “some evidence of actual interference with the normal flow of traffic is required,” Lucynski

HI, 509 Mich at 654, that does not mean suppression is mandated in this case. Deputy Robinson
could not have predicted the outcome in Lucynski III and to suppress the evidence would
impermissibly hold law enforcement officers to a higher standard than the judiciary. Therefore,

there is simply not enough evidence in this case showing how suppression of the evidence would

deter any future misconduct by police officers. Thus, application of the exclusionary rule was not
the appropriate remedy and the district court erred when it concluded otherwise.
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Reversed and remanded to the district court for an opinion consistent with this analysis.
We do not retain jurisdiction.

/s/ Anica Letica
/s/ Michael J. Riordan
/s/ Thomas C. Cameron
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EXHIBIT #12: COPY OF ORDER OF THE MSC OF SEPTEMBER 20, 2023
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Order Michigan Supreme Court
Lansing, Michigan

Scplcmbcr 20, 2023 Elizabeth T. Clement,
Chief Justice

165806 Brian K. Zahra

David [■'. Viviano
Richard II. Bernstein

Megan K. (^ivanagh
Elizabeth M. WelchPEOPLE OF THE STATE OF MICHIGAN,

Plaintiff-Appellee, Kyra 1 1. Bolden,
Juhiices

SC: 165806
COA: 353646
Tuscola CC: 20-015154-AR

V

DAVID ALLAN LUCYNSKI,
Defendant-Appellant.

On order of the Court, the application for leave to appeal the April 27, 2023
judgment of the Court of Appeals is considered. We direct the Clerk to schedule oral
argument on the application. MCR 7.305(H)(1). The parties shall file supplemental briefs
in accordance with MCR 7.312(E), addressing whether application of the exclusionary rule
is proper where the deputy sheriff had no reasonable suspicion to believe that the defendant
violated the law, given that there was no evidence to support the deputy’s hunch that an
illegal drug transaction had taken place and the deputy did not make a reasonable mistake
of law to the extent that he stopped the defendant for a suspected violation of MCL
257.676b(l).

The Prosecuting Attorneys Association of Michigan and the Criminal Defense
Attorneys of Michigan are invited to file briefs amicus curiae. Other persons or groups
interested in the determination of the issue presented in this case may move the Court for
permission to file briefs amicus curiae.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

September 20, 2023
10913
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EXHIBIT #13: BODY CAM RECORDING FROM DEPUTY RYAN

ROBINSON EXHIBIT#!, PRELIMINARY EXAMINATION,

3/4/20, FILE 20-0045-FD [ATTACHED DIGITALLY
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